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MITMFORD  T.  'WEATEK  et  nx. 
(Supreme  Court  of  Uhode  Iiland.    Feb.  8, 
18&S.) 

Frohissobt  Note— Owxehship— Right  to  Sob. 

A  plea,  iQ  an  actioo  on  a  note,  which  al- 
leges that  plaintiff  is  Dot  the  owner  of  the  note, 
but  holds  it  merdy  for  the  purpose  of  collecting 
ii  and  paring  the  pcpceedB  to  the  owner,  is  de- 
murrable. 

Action  by  Cbaries  0.  Mumford  against 
<:harle8  B.  Weaver  and  wife  on  a  promtssory 
note.  Plaintiff  demurred  to  tbe  plea.  De- 
murrer sustained. 

Van  Slyck  &  Mumford.  for  plaintiff,  dar- 
«Jice  A.  Aldricb,  for  defendants. 

PER  OURLAM.  Tbe  defendants  plead  that 
the  note  In  salt  Is  the  property  of  <me  Maria 
Sanders,  a  resident  of  Massacbuaetts,  and 
that  tbe  plaintiff  baa  no  Interest  In  tbe  note, 
baring  received  it  after  maturity  and  wltb- 
vut  oonslderatton,  and  that  he  taolds  It  as 
custodian,  m^ely,  for  the  purpose  of  col- 
lectins  It  and  i>aying  tbe  proceeds  to  the 
aaid  Maria  S.  itonders.  Tbe  plaintiff  de- 
murs to  the  [dea.  The  question  tbua  pre- 
sented tor  decision  Is  whetb»  the  plaintiff 
is  entitled,  In  tbe  drcnmetances  stated  in 
ihe  plea,  to  sue  upon  tbe  note.  We  tblnk 
he  Is.  The  p^ese  does  not  aver  that  the  plain- 
tiff's possession  of  the  note  in  mala  flde. 
Any  one  In  posseeslon  of  a  bote  tndoi'sed 
In  blank  la  prima  facie  tbe  holder,  and  may 
sue  upon  It,  until  bis  right  Is  disproved.  It 
is  no  defense  to  an  action  on  such  paper 
that  the  property  in  It  Is  In  another,  and  not 
In  the  plaintiff.  AU  that  is  required  of  the 
plaintiff.  In  tbe  first  Instance,  is  to  present 
the  note;  Its  possession  being  prima  facie 
evidence  of  bis  ownership  of  the  note,  and 
bis  right  to  sue.  It  is  only  after  the  defend- 
ant has  adduced  eridence  that  the  note  was 
obtained  by  undue  means,  such  as  fraud, 
duress,  theft,  or  the  like,  that  tbe  plaintiff 
U  called  upon  to  offer  proof  of  other  lacts 
in  support  of  bis  title.  2  Pars.  Notes  &  B. 
4:16:  Bonk  t.  Senior.  11  R.  I.  376;  Third  Nat 
Bank  r.  AngeU,  Index  O  O,  176,  29  Ati.  500. 
Tbe  plaintiff  being  a  resident  of  Providence, 
the  suit  was  properly  brouglit  In  Providence 
euuaty.  Judiciary  Act,  c.  13.  fi  2.  The  cases 
TUtlA.no.l— 1 


from  the  Reports  of  the  United  States  su- 
preme court,  elted  by  the  defendants  In  sup- 
port of  the  plea,  hold  merely  that  in  deter- 
mining tbe  question  of  ]urlBdlctl<»i  the  cltl- 
sensbip  of  parties  substantially  Interested  In 
the  ault,  rather  than  that  at  nominal  parties, 
IB  to  be  regarded.  We  do  not  see  that  they 
bare  any  application  to  the  question  before 
us. 


VOGEL  T.  McAUriFFB. 
(Supreme  Court  of  Rhode  Island.    Feb.  2, 
1805.) 

Action  on  thb  Cass  —  CoxsEdcBHTiAi.  Dimaqbs 

— DesTRUOTIOK  of  FORNAflB  IN  DWELI.ISO— Bv- 

iDRNOB— Dav AO B8— Mental  Anxibtt. 

1.  When  defendant,  having  a  right  to  en- 
ter the  premises  occupied  by  plaintiff  for  the 
pDrpose  of  rei>alring  a  furnace,  wrongfully  re- 
moved and  destnu-ed  the  furnace,  the  injury  be- 
ing consequential  in  Its  nature,  case  Is  the 
proper  form  ot  action. 

2.  In  an  action  for  the  wrongful  destruction 
of  a  furnace  on  premises  occupii'd  hj  plaintiff, 
evidence  that  plaintiff's  infant  child  was  ill  at 
tbe  time,  and  had  to  be  removed  to  a  room  not 
BO  convenient  or  suitable  as  the  one  prerionsly 
occupied,  is  edmisBible  as  a  basis  for  damages 
for  mental  suffering  and  anxiety  on  plaintiff's 
pnrt,  though  the  child  suffered  no  injury  by  the 
chanfie. 

3.  A  tenant  cannot  deduct  from  the  rent 
due  his  landlord  the  amount  of  daniuiiea  in- 
volved in  a  diminution  of  the  enjoyment  of  hiii 
tenancy  by  the  tortious  act  of  o  strangpr. 

4.  In  trespass  on  the  case  for  the  deiitnic- 
tion  of  a  furnace  on  premises  occupied  plain- 
tiff, evidence  that  defendant  ordered  his  serv- 
ants to  take  it  down  and  destroy  it,  if  they 
chose:  that  they  did  dt^troy  it;  and  that  de- 
fpudant.  In  a  subsequent  conversation  with 
plaintiff,  refused  to  repair  or  replace  it.  and  did 
not  deny  responsibility  for  its  destniction,— will 
Buatain  a  verdict  for  plaintiff. 

5.  Where  defendant  destroyed  a  furnace  on 
property  occupied  by  plaintiff,  at  a  tii^e  when 
there  was  sickness  in  plaintiff's  family,  and 
the  furnace  was  essential  to  the  proper  heating 
of  the  house,  and,  on  demand,  refused  to  re- 
pair or  replace  It,  a  verdict  of  $400  will  not  be 
disturbed. 

Action  on  the  case  by  Michel  Vogel  agaiust 
Owen  McAuliffe  for  damages  caused  by  de- 
fendant's wrongfully  neglecting  to  replace  a 
furnace  belonging  to  premities  leased  by 
plaintiff,  which  be  bad  taken  dowu.  There 
was  a  vm'dlct  for  plaintiff,  and  defendant 
petitions  for  a  new  u-ial.  Denluc 
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Irving  ChampllD,  for  plaintiff.    George  X 

West,  for  defeutliint. 

TILLINGHAST,  J.  1.  We  do  not  think 
the  plaintiff  mlscoucoired  lils  form  of  action. 
The  declai'atlon  doo«  not  allege,  nor  does  the 
proof  show,  that  the  defendant's  seiTants 
wi-ongfully  entered  the  plaintlCTs  premises,— 
that  is,  that  they  committed  any  trespass  In 
so  doing;  but,  on  the  other  hand,  the  proof 
sho'n's  that  they  entered  with  the  implied  per- 
mission Oif  the  plaintiff,  be  having  been  pres- 
ent at  the  time,  and  having  asked  them  as 
to  their  purpose;  and,  upon  being  informed 
that  they  were  there  to  repair  his  furnace  so 
as  to  prevent  the  gas  from  escaping  there- 
from into  the  tenement  of  one  Page,  who 
lived  In  the  t^ame  house,  he  made  no  objec- 
tion, but  went  away,  leaving  them  at  work 
thereon.  The  proof  also  shows  tliat,  after 
the  defendant's  said  servants  had  taken  the 
furnace  apart,  they  then  and  there  destroyed 
the  same,  by  breaking  some  pai*t8  of  It  in 
pieces,  and  tliat  the  defendant  wrongfully 
neglected  iind  refused  to  i*eplace  said  fur- 
nace, although  retiuested  by  the  plaintiff  so 
to  do,  by  reason  whereof  the  plaintiff  suf- 
fei'ed  much  inconvenience  and  injui-y.  It 
was  conceded  by  the  plaintiff  at  the  ti-ial  that 
the  defendant,  who  was  a  tenant  in  common 
with  his  son,  Eugene  T.  McAuliffe,  the  plain- 
tiff's landlord,  of  the  house  in  which  the 
plaintiff  lived,  had  the  right  to  cuter  said 
premises  for  the  purpose  of  making  repaii*s 
upon  said  furuace.  And,  moi'eover,  the  de- 
fendant's attorney  requested  the  court  to 
charge  the  jury  "that  the  defendant  had  a 
right  to  t.ike  the  furnace  apart  to  repair  It, 
or  to  ascertain  If  It  was  leaking  gas,"  and 
the  com-t  so  Instructed  them.  It  appeals, 
then,  that  the  substantial  injury  of  which  the 
plaintiff  complains  was  not  the  effect  of  the 
force,  direct  and  Intentional,  but  resulted 
from  the  wrongful  and  fraudulent  conduct  of 
the  defendant  in  removing  and  destroying 
said  furuace,  and  neglecting  and  refusing  to 
replace  the  same,  and  hence  was  consequen- 
tial In  its  nature.  And  it  is  well  settled  that 
case,  and  not  ti-espass,  Is  the  proijer  form  of 
action  where  the  damages  sought  to  be  re- 
covered are  consequential.  And  the  genei-al 
principle  laid  down  by  Chltty  In  his  ex- 
haustive work  on  Pleading  (see  volume  1,  p. 
117)  is  that  "an  Injury  Is  considered  as  imme- 
diate when  the  act  complained  of  Itself,  and 
not  merely  a  consequt.>uce  of  that  act,  oc- 
casions.the  Injury."  See,  also,  Scott  v.  Bay, 
3  Md.  443;  Scott  v.  Shepherd,  Smith,  I^d. 
Cas.  and  note  tliereon,  tWii -700;  Brennan  v. 
Carpentei-,  1  R.  I.  474;  Hunt  v.  Pratt,  7  R. 
I.  283;  Fallon  v.  O'Brien.  12  K.  I.  021.  Nor 
does  it  matter  whcthnr  the  original  act  y/aa 
lawful  or  unlawful,  ts  thl«  is  not  the  tme 
criterion,  but  the  trui:  disUi.ctlon  is  whether 
the  Injmry  Is  Imme^liate  or  consequential. 
See  Oliv.  Prec.  (4th  Ed.)  k.  144.  and  cases 
cited;  Howe  v.  Newmarch,  12  Allen,  ^;  26 
Am.  &  Eng.  Enc  Law,  ^p.  tiUU  707,  where 


most  of  the  leading  cases  on  ttils  subject  are 

collected. 

2.  We  do  not  think  the  court  erred  in  ad- 
mitting the  tesUmony  offered  by  the  plalntifT 
as  to  the  condition  of  his  infant  child  at  the 
time  of,  and  immediately  following,  the  de- 
struction of  his  furnace.  The  child  was  ill 
with  bronchitis,  and  on  account  of  the  de- 
struction of  the  furnace  had  to  be  taken  into 
the  kitchen,  and  cared  for  there,  which,  ac- 
cording to  the  testimony,  was  not  so  con- 
venient or  suitable  a  place  as  it  bad  previ- 
ously occupied.  And  although  It  does  not 
appear  tliat  any  Injury  was  sustained  by  the 
child  on  account  of  the  change,  yet  the  plain- 
tiff was  annoyed,  and  subjected  to  more  or 
less  mental  suffering  aud  anxiety,  by  reason 
thereof. 

3.  tW  defendant  requested  the  court  to 
cliai'ge  the  Jury:  "That  the  plaintiff  had  u 
right  to  deduct  from  hla  rent  any  damage 
resulting  from  any  diminution  of  his  enjoy- 
ment of  the  premises  during  tlie  monih  of 
his  tenancy;  and,  if  he  kept  on  living  there 
afta*  the  month  expired  in  which  the  fumac<> 
was  taken  apart,  he  can  recover  for  no  dis- 
comfort thereafter,  as  he  took  the  tenement 
as  he  found  it"  The  request  was  refuse<l. 
and  the  defendant  excepted.  We  fail  to  set-* 
the  p^tinency  of  the  drst  branch  of  this  re- 
quest, as  the  relation  of  landlord  and  tenuiii 
did  not  subsist  between  the  plaintiff  and  the 
defendant  Eugene  T.  McAuliffe  was  rh*^ 
plaintiff's  landlord,  and  he  was  not  the  au- 
thor of  the  InJui-y  complained  of;  and  It 
would  certainly  be  a  strange  doolriue  to  ad- 
vance that  rent  due  to  a  landioi-d  could  be 
retained  by  the  tenant  for  damages  caused 
by  the  tortious  acts  of  a  stranger.  As  to  the 
second  branch  of  said  request,  viz.  that,  if 
the  plaintiff  continued  to  live  in  aald  tene- 
ment aftei'  the  expiration  of  the  month  in 
wlilch  the  furnace  was  desti'uyed.  he  oould 
recover  for  no  discomfort  thereafter,  as  he 
took  the  tenement  as  he  found  it,  it  is  to  \n- 
observed— First,  that  as  the  plaintiff's  laud- 
lord  was  not  in  any  way  responsible  for  said 
furnace,  nor  bound  to  r^lace  said  furnace, 
the  plaintiff  could  not  leave  said  tenement 
without  becoming  liable  for  future  accruing 
rent,  without  fli'st  giving  the  statutory  notice 
of  his  Intention  to  quit  (Pub.  St  R.  I.  c.  232. 
S6  3,  4);  and,  as  the  funiaoe  was  destroyed 
on  the  24th  day  of  November,  1833,  It  was 
not  possible  for  the  plaintiff  to  have  given  u 
notice  which  would  have  had  the  effect  to 
terminate  his  tenancy  on  the  flrst  of  the  fol- 
lowing mouth,  or  prior  to  the  Ist  day  of 
January,  1S&4.  And,  second,  that  wlille  it 
is  doubtless  true  that  the  plaintiff  bad  no 
right  to  aggravate  his  damages  by  remaiuin;: 
In  said  tenement  for  an  unreasonable  length 
of  time  without  himself  providing  proper 
means  for  heating  the  same,  yet,  under  the 
proof  submitted  as  to  his  efforts  to  supply 
the  place  of  the  furnace  by  using  stoves  and 
a  fireplace,  and  In  promptly  looking  for  an- 
other tenement,  we  da  not  think  U  can  be 
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soccessfoUy  contended  that  )t  waa  unreason- 
:LbIe  to  allow  bim  to  recorer  such  damages  an 
he  waa  able  to  sbow  be  bad  suffered  up  to 
the  time  of  tbe  brlnglDg  at  tbts  action,  whicb 
was  on  January  4.  1891. 

4.  The  defendant  alleges  that  the  rerdlct 
vraa  against  tbe  evidence  and  the  weight 
tfaereot    An  examination  cf  the  eTldence, 
which  Is  qolte  TOlnminooa,  shows  that  it  is 
very  conflicting,  especially  upon  the  vital  Is- 
sues in  the  case.   The  platntift  offered  evi- 
dence to  the  effect  that  the  furnace  was  taken 
down  and  destroyed  by  the  defendant's  serv- 
ants, in  pursuance  of  his  orders,  on  the  24th 
of  November,  1883,  while  the  defendant  of- 
fered evidence  to  the  effect  that  he  was  con- 
fined at  h<Hne  by  Ulnesa  at  that  time,  and  bad 
no  oonnectioa  with  or  knowledge  of  the  acts 
complained  of  until  some  time  afterwards. 
Among  the  witnesses  called  by  the  plaintiff 
waa  one  Abontius  B.  IjAwrcnt,  who  testilled 
that  he  was  in  the  defendant's  employ  at  the 
time,  and  was  personally  ordered  by  him,  at 
his  st<Mre,  on  Noveml>er  24tb,  to  go  with  one 
Fitzgerald,  another  servant  of  defendant,  and 
take  down  plaintiff's  furnace,  and  not  put  It 
up  again,  stating  to  them  at  tbe  same  time 
that  he  did  not  care  If  they  broke  It  all  to 
liieces,  and  that  they  obeyed  tbe  ordo-,  and 
then  repcxled  to  him  as  to  what  they  bad 
done.    Cbaries  A.  Springer  testified  that  In 
the  latter  part  of  November,  1883,  be  went 
with  the  plaintiff  to  defendant's  store  ^n 
Weybcnet  street,  and,  finding  him  thea^ 
plalntlfl  asked  him  if  he  Intended  to  repair 
the  furnace  <ff  what  he  intMided  to  do  about 
It,  and  he  said,  **Nothlng  at  all;    he  would 
have  nothing  at  all  to  do  about  it"  Tbe 
plaintiff  testified  that  he  saw  the  defendant 
at  his  stoTB  on  the  27th  or  28th  of  Norember, 
and  asked  him  if  he  was  goiT'v  to  repair  the 
furnace,  and  that  he  replied,  **No,  he  would 
not."    Owen  McAnllffe,  the  defendant;  testi- 
fied oa  cross-ezaudnatlon  tliat  tlie  plaintiff 
'came  to  him  about  Christmas  with  another 
man,  and  ■'said  he  wanted  to  know  what 
Tight  I  lutd  to  tear  down  the  fnmace.   I  said 
I  supposed  It  was  because  it  was  not  fit  to 
use.    X  tcdd  him  I  thought  it  was  a  benefit 
to  him  If  be  had  a  leaky,  gaaay  fnmace  to 
hare  it  torn  down.**   And  in  answer  to  the 
qoestloo,  *^dn*t  yon  teU  him,  when,  he  asked 
yon  that  qtiesthm  at  why  yon  destroyed  bis 
fomace,  that  it  was  because  of  escaping  gas 
firom  your  fmnace  Into  Charles  Page's  tene- 
moit?"  he  replied:  **l  told  him  it  was  be- 
cause It  was  leaking  gas  into  Mr.  Page's  tene- 
ment, and  if  It  did  not  cost  more  than  fire 
or  ten  dollars  I  would  replace  it   Tliey  tell 
me  that  the  fUmace  is  In  the  cellar  Just  as  It 
was  torn  down,  and  you  can  send  an  ex- 
pert, and  find  out  all  about  It"  Moreover, 
the  defendant  made  no  pretense  to  the  plain- 
tiff that  he  was  not  responsible  fw  the  de- 
Btnictioa  of  tb»  fnmace,  nor  would  he  swear 
ttosittvely  that  thft  said  Interview  with  the 
plaintiff  did  not  take  place  early  in  Decem- 
ber.  With  this  testimony  before  them,  to- 


gether with  other  testimony  which  tended 
more  or  less  strongly  to  fortify  the  position 
taken  by  tbe  plaintiff,  we  cannot  say  that  tbe 
jury  were  not  warranted  in  finding  that  the 
defendant  was  guilty  as  charged  In  the  plain- 
tiff's declaration.  At  any  rate,  ihete  is  sub- 
stantial evidence  In  support  of  tbe  verdict, 
and  It  was  competent  for  the  jury,  who  saw 
the  witnesses  and  lieard  their  testimony,  to 
have  accepted  tbe  same  as  worthy  of  belief; 
and,  whiare  the  evidence  Is  conflicting,  It  Is 
for  the  Jury  to  determine  from  all  tbe  cir- 
cumstances to  whom  they  will  give  credit 
See  Seattle  t.  Thomason,  10  R.  I.  15,  11  AO. 
172;  Sweet  v.  Wood,  Index  N.  N.  12,  28  Atl. 
835;  Hll.  New  Trials  (2d  Ed.)  451,  and  cases 
dted.  Moreover,  It  waa  competent  for  the 
Jury  to  find,  imder  the  evidence  offered,  and 
the  Instruction  of  the  court  thereon,  that, 
even  though  the  defendant  did  not  personally 
order  his  said  servants  to  take  down  and  de- 
stroy said  furnace,  yet  that  he  subsequently 
adopted  and  ratified  their  acts  In  the  prem- 
ises, and,  as  they  were  done  in  his  Interest 
thereby  he  became  liable  for  the  consequence 
thereof.  Cooley,  Torts  (2d  Ed.)  146;  Hagan 
V.  Raih-oad  Co.,  3  R.  I.  »L 

6.  We  do  not  feel  satisfied  that  the  dam- 
ages are  excessive,  as  contended  by  tbe  de- 
fendant. Tbe  wrongful  acta  of  the  defend- 
ant In  destroying  the  plaintiff's  furnace  and 
refusing  to  rei>lace  the  same,  and  thereby  de- 
priving bim  and  bis  family  of  Ita  use  at  a 
season  of  the  year  when  it  was  absolutely 
essmlial  that  his  house  should  be  heated, 
were  such  as  not  only  to  entitle  him,  or,  more 
strictly  ^leaking,  to  warrant  the  Jury  in 
awarfflng  him,  not  only  actual  damages,  but 
In  their  discretion,  it  they  found  that  the 
acts  were  prompted  by  malice,  exemplary 
damages  also;  It  b^ng  a  weU-eettled  doc- 
trine of  the  common  law  that  a  jmry  in  ac- 
tions ot  this  sort  may.  In  their  dlscretlcHi,  in- 
flict exemplary  damages,  having  in  riew  the 
enormity  of  the  defendant's  «mduct  ratho- 
than  mere  compensatioD  to  tbe  plaintiff  (Ken- 
yon  T.  Cameron,  17  R.  I.  122,  20  Atl.  233; 
Sedg.  Dam.  (Gth  Ed.)  664,  and  cases;  Hagan 
T.  Ralboad  Co.,  8  R.  I.  88);  although  we 
are  not  unmindful  of  the  rule  that  ordinarily, 
in  an  action  on  the  case,  the  actnal  Injury  Is 
the  measure  of  damages  (Bradt  t.  Holden,  12 
R.  L  339).  The  amount  of  the  verdict  In  this 
case  (940(9  is  not  so  large,  in  Tiew  of  the 
evidence  as  to  the  physical  condition  ot  the 
plaintiff  and  his  fiimtly,  and  the  trouble  and 
expense  to  which  he  was  subjected,  as  'to 
naturally  lead  us  to  the  conclusion  that  the 
Jury  were  influenced  by  passion,  prejudice,  or 
Ignorance.  And  the  well-eaUbllshed  rule  in 
this  country  is  that,  In  cases  of  tort,  the  y«r- 
diet  will  not  be  disturbed  unless  it  Is  so  ex- 
cessive or  outrageous,  in  view  of  all  tiie  cir- 
cumstances of  the  case,  as  to  demonstrate 
that  the  Jury  have  acted  against  the  rules  of 
law,  or  have  suffered  their  passions,  their 
prejudices,  or  their  perverse  disregard  of  Jus- 
tice to  mislead  tHem.  Digl^WGo^^e 
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factoring  Co.,  2  Story.  661.  Fed.  Cas.  Xo.  17.- 
616;  Beny  v.  VreeUnd.  21  N.  J.  Law,  1S3. 

The  defendant's  i>etlUon  for  a  new  trial  Is 
denied  and  dismissed,  and  the  case  remitted 
to  the  common  pleas  division,  with  direction 
to  enter  Jodgment  upw  tbe  verdict 


AMSDEN  T.  DANIET.SOV. 

(Supreme  Conrt  of  Rhode  Island.    Feb.  2, 
1S95.) 

ExEct'TOB    Actio:*  on  Notb  — Wbbx  Babbbd— 
Collusive  Patheht  bt  Mikeu— Notb  Pat- 
ablb  15  foruoit  tiutb— jurisdiction. 

1.  Where  the  maker  of  a  note  due  to  an  es- 
tate resides  in  a  foreim  state,  a  voluntary  and 
nolIuBiTe  payment  of  the  note  to  an  admlDistra- 
tor  whom  sach  maker  procures  to  he  appointed 
l\'here  he  restdea  la  not  a  bar  to  an  action  in  at- 
tachment on  the  note  by  the  executor  in  tbe 
state  in  which  letters  Issued. 

2.  An  executor  may  maintain  attachment 
in  the  state  in  which  his  letters  issued,  on  a 
note  made  to  tbe  decedent  by  a  nonresident, 
and  payable  at  the  maker's  residence. 

Action  by  Frederick  B.  Amsden,  executor, 
against  Simeon  Danielson.  Heard  npon  de- 
murrers to  tbe  replications.  Demurrers  over- 
ruled. 

Jobn  F.  Lonsdale,  for  plaintiff.  Edwards 
&  Angelt,  for  defendant. 

STINESS,  J.  The  plaUUiff,  executor  of  the 
win  of  Lucretia  C.  Dani^on.  late  of  Provi- 
dence, deceased,  sues  the  defeudant.  a  resi- 
dent of  Killlnt^Iy.  Conn.,  upon  a  promissory 
note  made  by  blm>  dated  at  said  Kllliugly, 
and  payable  to  tbe  testatrix.  The  action  was 
conimeuced  January  12,  ISM,  by  attachment 
of  real  estate  of  tbe  defendant  in  tbe  city  of 
Providence,  In  this  state.  It  appears  by  tbe 
defendant's  plea  that  after  said  will  was  pro- 
bated here,  and  since  tlic  commeucemcut  of 
this  suit,  a  copy  of  the  will  was  recorded  in 
KllUngly,  and  William  H.  Chollar  was  ap- 
pointed administrator,  who  has  qualiQed,  and 
to  whom  tbe  deCcuduut  has  made  payment  of 
the  amoimt  due  ou  the  note.  To  this  the 
plaintiff  replies  that  there  was  no  property 
in  Connecticut,  except  a  ti'lfling  amount  of 
furniture,  which  bad  been  fully  administered 
by  him  before  tbe  application  to  record  the 
will  In  KUlingly;  that  there  wo-e  no  cred- 
itors In  Connecticut;  that  the  defendant, 
knowing  the  Intention  of  the  plaintiff  to 
bring  suit  here,  Induced  the  plantlff  to  for- 
bear his  suit  by  promising  to  pay  the  debt  on 
a  certain  day,  and  thereupon,  contriving  to 
prevent  said  attachment,  aud  to  evade  the 
payment  of  the  note,  took  advantage  of  tbe 
plaintiff's  forbearance,  and  procured  the  re- 
cording of  tbe  will,  and  the  appointment  of 
Chollar  as  administrator.  In  Connecticut; 
that  the  note  is,  and  has  been,  since  the  death 
of  the  testatrix.  In  the  plaintiff's  possession, 
upon  which  tbe  defendant  paid  him  the  sum 
of  $234.20  in  October,  1893;  aud  that  tbe  de- 


fendant bad  notice  of  the  atta(^unent  before 
he  made  the  payment  to  Chollar  as  adminis- 
trator. Tba  defendant  demura  to  tbe  repli- 
cations. 

The  main  question  raised  by  tlie  pleadings 
la  whether,  imdw  these  circumatancee,  the 
suit  can  be  maintained  In  Rhode  laland  after 
tbe  payment  to  the  admlnlstrattH'  in  Connecti- 
cut We  think  it  can  be  maintained.  First, 
the  fact  is  set  up  that  this  was  a  voliutary 
and  collusive  payment,  which,  upon  demur- 
rer, must  be  taken  to  be  true.  While  a  party 
will  be  protected  from  paying  a  second  liuit- 
that  which  he  has  once,  in  good  faith,  been 
compelled  to  pay.  it  Is  clear  that  these  fact.s 
do  not  make  su^  the  case.  A  person  caunut 
oast  the  court  of  one  state  of  Jurisdiction  by 
a  collusive  judgment,  and  much  less  by  a  vol- 
imtary  [tayment.  In  another.  So  it  has  been 
held  that  where  a  man,  by  willful  defauli. 
has  suffei-ed  Judgment  to  go  against  him  an 
garnishee  in  another  state,  when  he  mlghi 
have  prevented  It,  a  payment  Is  no  bar  in  thv 
state  wha-e  a  suit  upon  the  claim  bad  been 
previously  commenced.  Whipple  v.  Robbiuii. 
97  Mass.  107;  Wilkinson  v.  HaU,  6  Gray,  uUS. 
See,  also,  Hull  v.  Blake,  13  Mass.  157,.  and 
Stevens  v.  Gaylord,  11  Mass.  2o0. 

Passing  over  the  question  whether  the 
promise  of  the  defendant  made  a  new  cause 
of  action,  about  which  there  seems  to  be  little 
room  for  doubt,  we  come  to  the  main  ques- 
tl<Hi  which  has  been  argued,  via,  whether  the 
executor  In  Itbode  Island  can  sue  at  all  for 
the  amount  due  upon  the  note.  The  argu- 
ment Is  that  the  note  was  payable  in  KUling- 
ly, tbe  domicile  of  the  defendant,  and  bence 
Its  proceeds  were  assets  In  Connecticut,  aud 
not  in  Rhode  Island.  Tbls  argument  Is  sus- 
tained by  Pluney  v.  McGregory,  102  Mass. 
IStJ;  Abbott  v.  Colburu.  28  Vt  GG3;  and  Wy- 
man  v.  Halstead,  lou  U.  S.  3  Sup.  Ci. 
417.  Admitting  that  tbe  note  was  payable 
in  KiUIngly,  the  fact  does  not  control  tbiii 
case.  If  it  were  necessary  to  bring  suit  upon 
It  In  Connecticut,  of  course,  an  administrator 
would  be  appointed  there.  But  it  does  not 
follow  that  it  cannot  be  collected  elsewhere. 
The  plaintiff,  having  the  note,  aud  finding 
property  of  the  defendant  In  this  state,  bad 
as  much  right  to  proceed  to  collect  It  here  as 
though  It  had  been  his  own  debt  It  would 
be  a  most  absm'd  rule  of  law  which  would  re- 
quire him  to  go  to  another  state,  record  the 
will,  secure  tbe  appolatment  of  an  adminis- 
trator, and  go  tlurough  all  the  requirements 
of  a  probate  court.  In  order  to  bring  a  suit 
where  possibly  there  might  be  no  property, 
when  be  could  attach  property  here,  and  se- 
cure his  judgment  without  trouble.  The 
cases  cited  by  the  defendant  do  not  bold  this. 
Slocum  V.  Sanford,  2  Conn.  533,  appears  to 
have  been  a  case  where  the  defendant.  In 
1S13,  bad  proved  his  claim  against  the  estate 
'of  tlie  payee  before  Insolvent  commlssloneni 
in  Rhode  Island,  from  wb^ch  the  amount  of 
the  note  sued  upon  had  been  deducted,  and 
the  administrator  in  Rhode  Island  bad  given 
Digitized  by^^OOglC 


R.I.) 


THURBER  0. 


CARPENTER. 


5 


him  a  dtacbnrge  from  It  before  the  sutt  was 
bra«gtat  In  Connectlcnt;  but  certainly  before 
tbe  trial  In  1818,  wbereln  tbts  fact  was  beld 
to  be  rood  defense.    Undoubted^,  tbe  bona 
fide  settlement  bf  a  debt  with  a  foreign  ad- 
ministrator Is  a  bar.   In  Stevens  t.  Gaylord, 
11  Mbssl  2G6,  the  defmdant  had  heea  ap- 
pointed admhiistrator  in  Connecticut  before 
an  administrator  bad  been  ai^ointed  and 
snit  brought  In  Massachusetts.    It  Is  indeed 
held  In  both  these  cases  that  the  debt  was  as- 
sets In  the  state  where  the  debtor  resided, 
and  tbte  Is  tbe  point  to  wbldi  they  are  dted. 
But  that  is  not  the  question  before  us.  As- 
suming this  to  be  so,  the  question  Is  whether 
the  administrator  may  collect  the  debt  In  an- 
other state,  if  he  has  the^  chance  to  do  so. 
t'pon  this  question  we  have  no  doubt.    It  is 
well  settled  tiiat  a  bma  fide,  voluntary  pay- 
ment to  a  foreign  administrator  Is  a  good 
dlscbaree  of  a  debt   Macksy  v.  St  Mary's 
Church,  15  R.  I.  131,  2S  AtL  108.    And,  if 
this  be  so,  an  Involuntary  judgment  based 
uxion  an  attachment  of  property  cannot  be 
less  TOlid.   As  satd  by  Wells,  J.,  In  Merrill 
V.  Insurance  Co.,  ICR  Mass.  24&-24S:  "Having 
possession  of.  and  a  legal  title  to,  tbe  instru- 
ment or  evidence  of  the  demand,  and  finding 
the  debtor  or  Ms  property  within  the  Jurisdic- 
tion of  bis  appointmra^  he  may  enforce  It 
there,  without  tbe  necessity  of  any  resort  to 
ilie  foreign  Jurisdiction,  The  debtor  Is  equal* 
ly  responsible  In  either,  if  means  of  enfoivlng 
pnyment  can  be  reached."   The  same  doc- 
trine was  announced  In  Perkins  v.  Sttme.  18 
Conn.  270,  2T4,  where  debtors  resident  In 
Massachusetts  were  sued  by  an  adrntaiistrator 
in  Connecticut.    "Had  It  been  necessary  for 
tbe  plalntHT  to  go  into  the  state  of  Massacbu- 
sette  to  bring  his  actltm.  It  Is  conceded  that 
be  must  have  taken  oat  letters  there,  to  ena- 
ble him  to  sue  in  his  representative  capacity. 
But  aa  be  Is  under  no  necessity  of  Invokli^ 
the  aid  of  the  courts  of  that  state*  his  case  Is 
net  brought  within  the  operation  of  the  rale 
whldi  ineclades  an  administrator  appointed 
Id  odb  state  from  suing  In  the  conrta  of  an- 
other.*'  Tbe  case  whldb  comes  most  closely 
to  opposing  these  cases  la  that  ol  Pond  v. 
Makepeace,  2  Mete.  (Mass.)  114.   Tb&x  a 
Rhode  IsUmd  administrator  bad  brought  suit 
in  MaasaiAnsetta,  and  obtained  Judgment  by 
default,  under  which  execution  was  levied  on 
real  estate,  and  it  was  wcM  In  satlsfactlcm  of 
tbe  Judgment   It  was  beld  that  the  suit  was 
no  bar  to  a  anbsequent  salt  by  a  Massachu- 
setts admlnlstFater,  beeatise  Ibe  Rhode  Island 
administrator  had  no  power  to  sue  hi  tiiat 
state;  and  so  coidd  pasa  no  title  to  the  real 
estete  under  tbe  levy  and  sale.   But  that  Is 
not  like  this  case.   Here  the  plaintiff  is  suing 
hi  Rhode  Island,  the  state  In  which  he  holds 
bis  lattaxB  testamentary.   We  see  no  reason 
why  he  may  not  so  sue.   "Die  cases  we  have 
quoted  from  sustain  the  right  and  we  know 
of  none  which  deny  It   The  reason  upon 
which  tbe  rli^t  Is  based  Is  Batlsfact<»ry,  and 
we  tlierefi»e  decide  that  tiie  plaintiff  baa 


that  right  under  the  ideadlngs  in  this  case. 
Tbe  demurrers  of  tbe  defendant  to  tbe  plain- 
tilTs  replications  are  overruled. 


THURBEB  et  ox.  v.  CARPENTER  et  al.. 
(Supreme  Court  of  Rhode  Island.    Jan.  26, 
1885.) 

MoHTo&QB  Sum  —  Fobbiok  Admimibtkatok  — 

KIOQT  TO  EXBCUTB  PoWEK— NoTICE. 

1.  A  Bale  of  land  under  foreclosure  is  not 
iDvalid  because  the  administrator  of  the  mort- 
gagee sigoed  tbe  notice  of  sale,  "C  Assignee  of 
tbe  Mortgagee,"  and  did  not  state  In  the  notlee 
that  he  was  such  assignee  by  virtue  of  his  of- 
fice AB  administrator. 

2.  A  foreign  administrator  may  execute  a 
power  of  sale  contained  in  a  mortgage  on  land 
to  his  intestate. 

BUI  by  O.  E.  Thnrber  and  wife  against 
Edwin  F.  Carpenter,  administrator,  and  an- 
other, to  enjoin  the  sale  of  certain  real  es- 
tate under  power  of  sale  contained  In  a  mort- 
gage executed  to  a  nonrealdeut  by  the  duly- 
appointed  foreign  admiufstrator  of  said  non- 
resident  Decree  for  resQondenta. 

J.  Osfleld,  Jr.,  and  Henry  J.  Dubois,  for 
complainants.  Tames  L.  Jenks  and  T.  W. 
Robinson,  for  respondents. 

BTINESS,  J.  This  is  a  bUl  to  enjoin  the 
completion  of  a  sale  of  real  estate  In  Paw- 
tucket  In  titda  state,  under  a  power  of  sale 
contained  in  a  mortgage  given  by  the  com- 
plainants to  William  Carpenter,  deceased, 
late  of  Attleboro,  Mass.,  and  also  to  set  aside 
the  mortgage.  The  respondent  Edwin  F. 
Carpenter  was  duly  appointed  administrator 
upon  {be  estate  of  WllUam  Carpenter  lu 
Massachusetts,  and  under  tbe  power  in  the 
moi-tgage,  which  ran  to  the  mortgagee,  his 
executors,  administrators,  and  assigns,  be 
advertised  the  property  tor  sale  at  public 
auction,  and  sold  the  same  to  the  respondent 
Phillips.  The  prellmlnar7  question,  wheth- 
er a  foreign  administrator  can  execute  such 
a  power  In  this  stat^  is  the  one  which  is 
now  argued  to  the  court.  The  advertisement 
of  the  sale  waa  signed  by  "Edwin  F.  Car- 
penter, Assignee  of  the  Mortgagee,"  and  the 
complalnanta  urge  that  he  was  not  an  as- 
signee, because  there  had  been  no  formal 
asslgnmoit  of  the  mortgage  to  bim;  and  also 
that,  as  administrator  In  another  state,  he 
has  no  standing  or  power  to  act  as  such 
In  this  state.  In  Douglas  v.  Henncssy,  15 
R.  I.  272,  3  Atl.  213,  7  Atl.  1,  and  10  Atl.  5S3. 
It  was  held  that  an  administrator  is  an  "as- 
sign" of  his  Intestate  by  act  of  law,  If  such 
a  construction  comports  with  the  character 
and  Intent  of  tbe  Instrament,  as  It  certainly 
does  in  this  case.  The  proper  name  having 
been  signed,  by  one  who  was  in  fact  an  as- 
signee, we  do  not  see  that  there  was  need 
to  set  out  the  mode  of  the  assignment  wheth- 
er by  act  of  the  parties  or  by  act  of  law. 

But  the  question  remains,  could  he,  as  a 
foreign  admlnlstiutor^,  eiecut^^^ 
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la  this  state?  Tliure  can  be  no  doabt  of  the 
rule  that  an  administrator  cannot  sue.  as 
such,  outside  of  tlie  state  where  he  Is  ap- 
pointed; nor  of  the  inle  that,  as  to  real  es- 
tate, the  law  of  the  place  where  it  lies  Is 
to  govern  In  case  of  its  transfer.  Under 
these  rules  It  has  been  held  that  a  foreign 
administrator  cannot  assigh  a  mortgage 
where  it  affects  the  title  to  real  estate.  Cut- 
ter T.  Davenport,  1  Pick,  81.  was  a  case  of 
this  kind  which  Is  very  often  cited.  The 
opinion  held  that,  under  the  statute  common 
to  most  of  the  states,  both  the  land  and  the 
debt  wera  to  be  treated  as  personal  property 
In  the  hands  of  the  executor,  and  that  he 
could  dispose  of  It  as  if  It  had  been  personal 
estate  pledged,  but  tliat  the  statute  related 
only  to  local,  and  not  to  foreign,  executors 
and  administrators.  It  then  goes  on  to  say 
that  &rter  foreclosure  the  land  becomes  the 
principal  thing,  because  the  debt  Is  then  ex- 
tinguished to  the  extent  of  the  value  of  the 
land,  and  that  an  administrator  who  Is  ap- 
pointed in  the  state  could  not  convey  real 
estate,  except  as  provided  by  statute.  The 
harmony  of  these. positions  Is  not  clearly  ap- 
parent, but,  from  other  parts  of  the  opinion, 
amd  from  the  cases  cited,  the  real  ground  of 
tiie  decision  seems  to  be  that,  as  a  suit  for 
foreclosure  or  a  writ  of  entry  may  be  neces- 
sary to  enforce  the  right  under  the  mort- 
gage, a  foreign  administrator  cannot  give  a 
right  which  he  cannot  exercise  himself.  This 
seems  also  to  have  been  one  of  the  grounds 
of  decision  in  Kerr  v.  Moon,  9  Wheat  505. 
In  Reynolds  v.  McMuUen,  56  Mich.  508.  22 
X.  W.  41,  and  In  Sloan  v.  Frothlngham.  05 
Ala.  503,  the  disability  of  a  foreign  adminis- 
trator was  based  upon  statutory  provisions. 
However  applicable  this  rule  may  be  to 
mortgages  which  require  proceedings  fot 
foreclosure,  it  is  to  be  noted  that  the  modem 
form  of  mortgage,  with  a  [>owev  of  sale, 
brings  in  a  new  and  distinct  point  to  be  con- 
sidered. This  point  Is  whether  the  executor 
or  administrator,  acting,  not  strictly  U  nls 
official  capacity  as  the  representative  of  the 
deceased  mortgagee,  but  rather  as  a  persona 
designata,  and  so  as  the  appointee  of  the 
mortgagor,  may  not  exercise  the  power  by 
virtue  of  the  contract  between  the  parties. 
This  question  was  early  considered  by  Chan- 
cellor Kent  in  Doolittle  v.  Lewis,  7  Johns. 
Oh.  45,  where  it  was  held  that  the  whole  au- 
thority rested  upon  the  convention  of  the 
parties,  and  not  upon  the  decision  of  any 
court;  that  the  exercise  of  the  power  was  a 
matter  of  contract,  and  not  of  Jurisdiction, 
since  the  authority  to  sell  Is  derived  from 
the  power,  and  not  from  the  court  of  pro- 
bate of  another  state.  So  in  Holcombe  v. 
Richards,  3S  Slinn.  38,  35  N.  W.  714,  and  in 
Hayes  V.  Frey,  54  Wis.  503,  11  N.  W.  695, 
tt  was  held  that  the  power  was  contractual, 
and  might  be  exercised  by  a  foreign  exec- 
utor or  administrator.  We  think  the  rea- 
soning of  these  cases  Is  sound.  Its  adop- 
tion carries  out  the  contiact  of  the  parties, 


and  violates  no  statute  of  the  state.  It  pre- 
vents conflict  of  authority.  Cor.  were  an  ad 
ministrator  appointed  in  this  state,  he  might 
not  be  able  to  obtain  from  the  adminlstratu/ 
of  the  domicile  of  the  deceased  the  eTidence 
of  the  debt  upon  which  the  title  under  the 
mortgage  must  rest  Bat  tt  Is  urged  tbat  the 
mortgagor,  upon  payment  of  the  debt,  is  en- 
titled to  have  the  mortgage  discharged  upon 
the  record  (Pub.  St  c  17G,  S!  6,  7),  and  that 
this  cannot  be  enforced  agaUist  a  foreign  ad- 
ministrator. Neither  can  It  be  eoforcetJ 
against  a  mortgagee  who  1b  out  of  the  state: 
yet  no  one,  on  tbat  accoant  would  qaestlo'j 
his  tK>wer  to  sell  for  a  default  It  Is  also 
urged  tbat  the  records  in  this  state  will  not 
show  the  appolntaient  of  the  administrator, 
and  so  a  purchaser  cannot  know  wUether 
he  has  the  right  to  sell.  There  is  some  forc« 
in  the  objection,  but  the  same  trouble  may 
be  found  In  other  cases.  Suf^iMMte  a  llvlni: 
mortgagee  assigns  his  mortgage,  a  purchaser 
must  satisfy  himself  of  the  identity  of  the 
person  as  best  he  can.  So  with  an  executor, 
as  the  agent  of  the  mortgagor  named  in  thf 
power,  the  purchaser  most  satisfy  himself 
of  identity  and  consequent  authority  in  the 
same  way.  The  executor  is  simply  tbe  ap- 
pointee in  the  mortgagor's  power  of  attor- 
ney. He  Is  the  agent  of  the  mortgagor  in 
making  the  sale  and  applying  the  proceeds. 
He  would  naturally  give,  ana  would  bf 
bound  tx>  give,  all  reasonable  Information  a<( 
to  his  agency,  and  there  seems  to  be  no  mor(> 
real  dlHIc-uIty  In  finding  out  who  Is  making 
the  sale  than  in  any  case  of  a  transfer  where 
the  transferee  Is  oat  of  the  state.  We  are 
therefore  of  opinion  that  the  sale  by  the  re 
spondent  executor  of  the  mortgage  was  In 
this  respect  a  valid  sale,  and  the  case  will 
stand  for  trial  upon  the  issues  of  fact  Be- 
fore the  parties  go  to  the  expense  of  taking 
testimony  upon  these  issues,  however,  we 
deem  it  proper  to  suggest  that  the  averments 
In  the  bill  seem  to  amount  simply  to  an  at- 
tempt by  the  complainants  to  Impeach  or 
contradict  their  own  dee«L 


GAPFNET  T.  a.  O.  INMAN  MANTJF'G  CO. 
(Supreme  Court  of  Rhode  Island.    Jan.  2(1. 
189S.) 

Master  avt>  Bbrvakt— Injtot  to  Rmplots— 

COMTRIBDTOBT  NrOLIQBNOB. 

Where,  In  an  action  by  an  employ^  for 
personal  injariea,  it  appeared  tliat  plaiutiif  pla- 
ced his  hand  in  a  machine  whilt^-  in  motion, 
knowing  that  by  reason  of  defects  in  the  mn- 
chine,  it  was  dangerous  to  do  tto.  it  was  proper 
to  direct  a  verdict  for  defendant. 

Action  by  Owen  Qaffney  against  the  J.  O. 
Inman  Mannfticturing  Company  for  persona.' 
injuries.  A  rerdlct  was  directed  for  defend- 
ant and  plaintiff  petitions  for  a  new  trial. 
Denied. 

George  A.  Llttlefleld,  for  plaiutlfL  WUUam 
0.  Roelker,  for  defendant.  . 
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PGR  CURIAM.  Tbe  plaintUTs  own  testl- 
mony  ehows  that  he  was  aware  of  Uie  dau- 
ber, in  putting  his  haud  luto  the  picker  while 
it  was  In  oi^eratlon,  of  having  his  hand 
t-ausht  by  the  teeth  of  the  feed  roll,  by  rea- 
konof  tliedefcHrtlve  condition  of  thecut'TedU*on 
shell,  the  office  of  which  was  to  prevent  the 
wool,  as  It  passed  from  the  apron  to  the  feed 
roll,  fi-om  dropping  down  under  the  machine, 
and  to  hold  the  wool  close  enough  to  the  feed 
roll  to  bring  It  Into  contact  with  the  teeth  of 
the  roU;  that,  notwithstanding  his  knowledge 
of  the  danger,  the  plalntlCE  put  his  hand  Into 
the  picker  while  it  was  running,  to  take  out 
the  wool  which  bad  dropped  down  and  lodg- 
«m1  on  the  frame  of  the  machine,  In  CMise- 
•tuence  of  the  defective  condition  of  the  Bhell, 
instead  of  first  stopping  the  pidcer,  as,  for 
aught  that  appears,  he  might  have  d(me,  the 
result  being  that  his  finger  was  caught  by 
the  teeth  of  the  feed  rc^l,  and  crushed  be- 
tween them  and  the  frame  of  the  machine. 
These  being  the  facts,  we  are  of  the  (pinion 
that  the  court  properly  held,  as  a  mattw  of 
law.  that  the  plaintiff  was  guUty  of  con- 
ti-tbntory  negligence,  and  directed  the  Jury 
tu  return  a  verdict  for  the  defendant.  No 
person  of  ordinary  prudence  would  have  tak- 
en the  chance  of  Injury  In  such  circumstan- 
ces by  attempting  to  remove  the  wool  while 
the  machine  was  in  motion,  when  he  could 
have  done  so  safdy  by  stopping  It.  The  case 
is  within  the  class  of  cases  mentioned  in 
Clarke  v.  Lighting  Co.,  16  K.  L  403,  465.  17 
Atl.  GO,  which  omstitutes  an  exception  to 
the  graeral  rule  that  the  question  of  eon- 
tribntory  negligence  is  for  the  Jury.  Plain- 
tifTs  petition  tor  a  new  tiial  denied  and  dis* 
missed.  The  common  pleas  division  is  di- 
rected to  wter  Judgment  on  the  verdict 


sEcuRirr  00.  of  habtford  v.  gone 

et  at 

(Supreme  Court  of  Errors  of  Connecticut. 
April  2,  1894.) 

WlUa— <^a8TKUOTTOK  —  ESTATB  DSVIBBD  —  FbO> 
VISIONS  FOR  C^ILDBEK'B  SOPPORT, 

L.  Testator  devlfied  to  his  executors,  as 
trustees,  his  entire  estate,  providing  thnt  the 
net  income  shoald  belong  to  his  wife  for  life. 
'*in  truBt  for  the  maintenance  of  herself  and 
of  bis  nnmarried  daughter  bo  long  as  she  re- 
mained rinrie.  He  also  provided  that,  at  the 
death  of  bii  wife,  each  of  his  two  dnnghters 
shonld  have  the  use  of  their  legal  proportion 
of  hia  estate;  and  by  another  paragraph  a  cer- 
tain sam  was  given  to  the  unmarried  one  "at 
her  marriage,"  "which  sum  she  is  to  have,  If 
■he  remains  single,  at  her  mother's  decease;" 
provision  being  also  made  for  the  distribution 
of  the  income  at  that  time.  Hia  other  child,  a 
son,  was  given  a  contingent  use  of  his  "legal 
proportion.  *  Beld,  that  during  the  time  Boch 
daughter  remained  tingle  the  net  income  of 
tffo-tblrds  of  the  trust  estate  should  be  divided 
equally  between  h«-  and  her  tister. 

2.  Where  the  first  paragraph  of  a  will  con- 
yfjn  an  estate  In  trust  to  certain  persnnn  nnm- 
■d.  "and  their  ancoessors,"  and  the  entire 
Bcheme  of  the  will  requires  that  such  sucees- 


Bors  should  possess  the  same  powers  and  dis- 
cretion as  the  trustees  nam?,  the  powers  con- 
ferred upon  the  oriRlaal  trustees,  though  dis- 
cretionary, may  be  exercised  by  their  sneces- 
sors  in  the  trust. 

3.  Testator  devised  his  entire  estate  la 
trust  for  certain  purposes  during  his  widow's 
life,  she  to  have  the  net  income  for  her  main- 
tenance and  that  of  her  nnmarried  daughter, 
except  a  sum,  not  to  exceed  a  certain  amount 
per  annum,  to  be  jMiid  testator's  son  after  the 
widow's  death.  His  three  children  were  to 
have  the  use  of  their  "legal  proportion"  of  his 
estate;  but  the  will  further  provided  that  tes- 
tator's son,  who  was  a  spendthrift,  should  re- 
ceive a  certain  sum  per  annum.  There  was  a 
further  provision  for  a  contingent  payment  to 
the  son  "of  a  sum  not  exceeding  $4,000"  "from 
Ids  portion  of  my  estate."  H&d,  that  his  an- 
nuity  should  be  ptiiii  from  the  income  of  the 
son's  one-thlrii  of  the  estate,  the  remainder  to 
be  accumulated  In  trust. 

4.  Testator  devised  bis  entire  estate  in 
trust  for  certain  purposes,  one  of  which  was 
the  payment  to  hia  son,  who  was  a  spendthrift, 
of  a  certain  yenrly  amount,  and  provided  that 
the  trustees  should  withhold  the  sum  entlre- 

S;  or  pay  to  him  such  a  part  of  it  fnun  time  to 
me  as  th^  m^  "deem  most  condndve  to  his 
reformation."  The  originnl  trustees  had  died, 
and  a  con>orntion  was  appointed  their  sflcces- 
Bor.  Beia,  that  the  payment  to  the  son,  who 
had  remained  unmarried,  was  conditioued  only 
upon  the  sound  dlscietion  of  the  trustee,  hav- 
ing doe  regard  to  the  wishes  of  the  testator. 

6.  Tefltator  devised  hts  entire  estate  tn 
trust;  for  the  care  of  his  wife  and  children  dur- 
ing their  lives,  with  a  provision  that  "the  full 
fee"  should  go  to  hia  grandchildren  "when  they 
attain  the  age  of  21  years,  if  their  parents  are 
dead";  and  further  provided  for  certain  char- 
itable bequests  In  ultimate  remainder,  "but  in 
no  case  shall  the  provision  be  carried  out  or 
take  effect  if  any  one  of  my  children  have 
children,"  in  which  case  "my  property  is  all  to 
descend  to  my  children  as  herein  provided,  and 
to  my  grandcnildren  who  may  be  bom  21  years 
after  my  death."  Discretionary  power  was 
also  given  to  the  trustees,  if  "necessary  and 
advisable,  to  spend  from  my  estate  for  the 
education  of  my  grandclUldreu."  Held,  that  the 
grandchildren  living  at  testator's  decease,  or, . 
If  not  then  bom.  the  first  bom  thereafter,  took, 
as  and  in  behalf  of  a  dass  opening  to  let  in 
after-bora  grandchilden,  a  vested  remainder  in 
trust  in  fee  of  the  entire  estate. 

6.  Testator  disposed  of  his  estate  iu  truat 
(or  certain  purposes,  providing  for  the  main- 
tenance of  niB  wife  and  children  during  their 
iives,  and  willed  that,  "should  one  or  both  of 
my  daughters  die  witbont  children,  then  I 
give  to  one  or  both,  as  the  case  may  be,"  a 
certain  sum  'in  full  fee,  to  be  distributed  as 
they  choose,  *  *  *  and  the  same  to  my  be- 
loved wife.'  On  a  former  consideration  of  the 
same  instrument  25  years  before,  the  supreme 
court  formed  its  conclusions  in  reference  to 
another  point,  on  the  ground  that  testator  save 
"nothing  to  his  wife,  unless  it  be  the  income." 
Hdd,  tiiat  the  administrator  of  the  wife  could 
not  demand  the  payment  of  such  sum,  the 
widow  never  having  claimed  it  while  living. 

Case  reserved  from  superior  court,  Hart- 
ford county;  Robinson,  Jndge. 

Suit  by  the  Security  Company  of  Hart- 
ford against  Martha  I.  Cone  and  others  to 
construe  the  will  of  John  G.  Mix,  dec-eased. 
Resei-ved  to  supreme  court. 

George  G.  Sill,  for  plaintiff.  John  G.  Par- 
sons, for  defendant  Eliza  F.  Mix.  Dani^ 
A.  Markham,  for  defendant  George  H.  Mix 
Henry  S.  Robinson,  for  defendant  Conuectl- 
cut   Trust   &    Safe-Deposit    Oo.;  Adm'r. 
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Charles  B.  Orosa,  for  defendants  Martha  I. 
Cone,  Clara  M.  Cone.  Harry  F.  Cone,  and 
Martha  I.  Cone,  guardian  ad  litem  of  Lil- 
lian G.  Cone. 

FKNN,  J.  The  questions  ai'islng  ui>on  the 
record,  reserved  for  the  consideration  and 
adTlce  of  this  court,  relate  to  the  construc- 
tion of  certain  provisions  in  the  last  will  of 
John  Q,  Mix,  late  of  Hartford,  who  died 
September  23,  1S09,  seised  and  possessed  of 
a  considerable  estate,  both  real  and  per- 
sonal. The  instrument  in  question,  as  will 
appear,  is  so  peculiar  in  its  phraseologr  as 
to  make  interpretation  difficult,  and  this 
court  has  heretofore  been  called  upon,  In 
the  case  of  Kellogg  v.  Mix.  37  Conn.  24&,  to 
construe  one  of  Its  paragraphs,  and.  In  doing 
this,  has  supplied  certain  words  necessary 
to  express  the  intended  meaning  of  that 
paragraph,  as  held  to  be  clearly  Inferable 
from  the  will,  taken  as  a  whole.  Reading 
this  portion  of  tbe  will  as  thus  determUied, 
the  parts  of  the  document  matei-lal  to  the 
questions  now  before  us  may  be  partly  quot- 
ed and  partly  summarized  as  follows:  After 
appointing  tbree  trustees  (all  now  deceased), 
giving  to  an  unmai'iled  daughter.  Eliza  F. 
Mix,  "at  her  marriage,  the  sum  of  two  thon- 
sand  dollat*B,  to  equal  the  sum  given  my  be- 
loved daughter  Martha  Isham  Cone,  which 
sum  she  is  to  have,  If  she  remain  single, 
at  her  mother's  decease,"  and  also  making 
some  minor  bequests,  the  will  proceeds: 

"Fourth,  After  paying  all  my  Just  debts, 
and  erecting  a  suitable  family  memorial 
to  our  memory,  I  give  and  bequeath  to  my 
beloved  wife,  Clarissa,  the  net  Income  of  my 
estate,  In  trust  for  the  maintenance  of  her- 
self, during  her  life,  and  the  maintenance 
of  my  daughter  Eliza  F.  Mix,  so  long  as  she 
remains  single,  and  to  my  beloved  and  unfor- 
tunate son,  George  H.  Mix,  a  sum  not  ex- 
ceeding four  hundred  dollars  a  year.  And 
I  hereby  authorize  and  request  my  trustees 
to  withhold  this  sum  entirely,'  or  pay  to  him 
such  a  part  or  portion  of  It,  from  time  to 
time,  as  my  said  ti'ustees  shall  deem  most 
conducive  to  Uis  reformation,  by  doing  all 
they  can  to  Induce  him  to  reform  and  earn 
Ills  own  support  honestly.  Should  he  remain 
at  home,  a  fair  consideration  Is  to  be  deduct- 
ed from  this  sum  for  his  board.  In  case  of 
my  son's  marriage  before  the  death  of  his 
mother,  then  my  trustees  may  give  him  two 
hundred  dollars  more  per  annum,  if  the  sup- 
port of  the  family  require  It.  and  It  will  not 
be  inore  than  an  equitable  proportion  of  the 
Income  from  my  estate,  giving  my  trustees 
full  power  to  exercise  a  sound  discretion  In 
paying  to  him  or  bis  wife,  from  time  to 
time,  such  part  of  this  six  hundred  dollars 
a  year  as  tbey  shall  think  best,  or  withhold 
the  whole  sum;  the  provisions  of  this  clause 
to  extend  from  the  date  of  his  marriage  to 
the  death  of  my  wife.  But,  In  case  of  my 
son's  remaining  slnfrle  after  the  death  of 
his  mother,  then  they  will  continue  tbe 


payment  of  the  fonr  btmdred  doHars,  oa  the 
conditions  hereinbefore  provided,  except  In 
case  of  stcluess  or  disease,  when  they  may 
pay  him  an  additional  sum,  hut  la  no  case 
to  exceed  the  sum  of  six  hundred  dollars 
per  annum.  Bat,  in  case  of  his  marriage 
before  or  after  his  mother's  death,  then  I 
give  him  and  bis  wife  the  use  only  of  his 
legal  proportion  of  my  estate,  to  be^  held  In 
trust  by  my  trustees,  to  be  paid  to  him  or 
his  wife,  for  their  proper  sapp<»t,  as  mj 
tmstees  shall  think  best;  this  proviso  to 
commence  at  my  wife's  decease,  tbe  iii*e 
only  to  be  held  by  blm  during  the  life  of 
himself  and  wife,  and,  If  they  die  without 
children,  then  the  use  of  It  to  go  to  my  sur- 
viving children  during  their  life,  and  the 
full  fee  to  go  to  my  ^ndchfldren  when 
they  attain  the  age  of  twenty-one  years.  If 
their  parents  are  dead.  But  In  case  of  my 
son's  death  without  children,  and  his  wife 
marries  again,  then  the  use  of  my  property 
from  the  date  of  her  marriage  shall  go  to  my 
surviving  children  or  their  children,  at  tbe 
age  of  twenty-one  years.  In  case  of  my 
son's  wife's  death  without  children,  then 
my  trustees  will  continue  to  pay  my  son  a 
sum  not  exceeding  six  hundred  dollars,  as 
hereinbefore  provided,  a  year.  This  preced- 
ing clause,  No.  4,  relating  to  my  son,  Geo. 
H.  Mix,  is  made  with  tbe  following  condi- 
tions, viz.:  Bhould  my  trustees  be  fully  sat- 
isfied that  my  son  would  mak«  a  safe  and 
Judicious  use  of  capital,  means  or  money, 
then  I  hereby  authorize  them  to  supply  bin 
from  his  portion  of  my  estate  a  sum  not  ex- 
ceeding four  thousand  dollars,  but  not  to  be 
given  him  till  after  his  mother'a  deattu 
without  her  full  and  cordial  approval. 

"Fifth.  At  the  death  of  my  wife,  I  give  to 
each  of  my  daughters.  Martha  I.  Cone  and 
Eliza  F.  Mix,  the  use  of  their  legal  propor- 
tion of  ray  estate,  to  be  held  In  trust, 
hereinbefore  provided,  for  their  use  and 
benefit,  after  making  the  bequests,  paying 
the  debts,  and  doing  all  the  acts  herein  pro- 
vided for,  then  the  full  fee  to  go  to  their 
children  when  they  attain  the  age  of  tviren- 
ty-one  years.  Should  my  daughter  Martha 
die  without  children,  before  her  husband, 
J.  B.  Gone,  then  I  give  to  him  In  full  fee,  for 
his  owu  use  and  disposal,  the  sum  of  $2,500. 
for  his  great  kindness  to  his  wife  and  my 
beloved  daughter.  Should  one  or  both  of 
my  daughters  die  w^lthout  children,  then  1 
give  to  one  or  both,  as  the  case  may  lie,  the 
sum  of  five  thousand  doUan,  in  full  fee. 
to  be  disposed  of  as  they  choose,  by  will  or 
othei-wise,  aud  the  same  to  my  beloved  wife, 
always  provided  that  they  are.  each  and  all 
of  them,  to  retain  the  entire  use  ct  my  es- 
tate till  their  death." 

The  testator,  further,  after  other  minor  pro- 
Tlsions,  continues:  "And  after  doing  this, 
and  paying  the  legacies,  none  of  the  principal 
of  my  estate  Is  to  be  used,  except  for  the  pur- 
pose named  in  clause  four  of  this  instru- 
ment. tiU  after  the  death  of  ms  wife 
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children,  except  the  bequest  to  my  son  J. 
E.  Cone  [meaning  bis  son-in-law]  In  case  of 
the  death  of  Martha  before  her  brother  and 
slst^,  aa  provided  for  In  clause  fifth  of  this 
lastmment."  The  testator  then,  In  pni'a- 
graph  7,  provides  for  the  disposition  of  the 
rest  and  residue  of  his  estate,  to  collaterals 
and  to  diarlties,  in  case  his  "children  all  die 
witboat  Issue";  adding  that  this  provision 
applies  to  "estate  that  may  exist  at  the  death 
of  my  last  child,  without  children";  that  It 
is  "to  take  effect  at  the  death  of  my  last  dilld 
without  any  of  my  children  having  children, 
but  in  no  case  shall  the  provision  be  carried 
out  or  take  effect  if  any  one  of  my  children 
have  children.  In  which  case  this  clause  Is  to 
be  null  and  void,  and  my  propwty  is  all  to 
descend  to  my  diUdren,  as  hei'ein  provided, 
and  to  my  grandchildren  who  may  be  bom 
twenty-one  years  after  my  decease."  "I  re> 
peat,  that  in  no  event  shall  any  of  my  prop* 
erty  go  to  [the  parties  named]  unless  my 
children  all  die  without  children  or  issue,  or 
made  children  by  legal  adoption  of  or  by  my 
children."  Finally,  paragraph  9  contains  a 
provision  that,  "should  It  be  necessary  and 
advisable  to  spend  from  my  estate  for  the  ed- 
ucation of  my  grandchildren,  then  I  hereby 
autiioriBe  my  trustees  to  use  such  sums  as 
umy  be  necessary  for  the  above-named  pur- 
pose." 

it  Is  alleged  In  the  complaint,  and  found 
by  the  superior  court,  that,  the  trustees  named 
in  the  wtU  all  iiaving  died,  the  Seciu-ity  Com- 
pany of  Hartford  has  been  appoluted  the 
trustee  to  execute  the  trusts  created  by  the 
will;  that  "said  company  duly  accepted  said 
trust,  and  Is  now  the  sole  trustee,  and  has  the 
le^l  rigbt  to  and  Is  In  possession  of  certain 
real  estate,  ^toated  In  said  Hartford,  of  the 
estimated  value  of  S35,000.  from  which  it  re> 
ceives  a  gross  Income  of  about  $3,325.08,  and 
la  also  in  possession  of  and  has  title  to  cer- 
ulu  personal  property,  and  receives  an  in- 
come therefrom  of  about  ^16.68."  It  was 
further  alleged  and  found  that  the  widow 
of  the  testator  died  June  22,  1389,  Intestate, 
and  the  Connecticut  Trust  &  Safe-Deposit 
(>>mpany  was  duly  appointed  administrator 
de  bonis  non.  AU  the  children  of  the  testa- 
tor, naniely,  Martha  I.  Cone  (now  a  widow), 
Kilza  P.  Mix,  and  George  U.  Mix,  are  living, 
tlie  last  two  having  neither  ever  man-led. 
I'von  these  facts,  we  are  a^ed.  In  substance, 
the  foUowlnc  questions:  "(1)  What  dlsposl- 
tfMi  of  tbe  net  income  of  the  estate  shall 
Ikc  ma4e  daring  the  time  Ellisa  F.  Mix  re- 
mains single?  Shall  it  all  be  paid  to  bor, 
less  the  legacy  to  Ueorge,  or  shall  tbe  two 
datuciiters  eiudi  rec^ve  one-third  thereof? 
l2)  What  dispoaltlon  is  to  be  made  of  the  net 
Income  daring  tbe  time  George  remains  un- 
marrtedf  From  what  source  la  the  pres- 
ent tmstee  to  take  the  MOO  or  |000  given  to 
(■eoriee?  From  the  corpus,  the  whole  net  Id* 
come,  or  tbe  iiuxmie  of  one-third?  Is  such 
pnymeut  conditioned  upon  Its  being  condu- 
cive as  to  his  refonnutioD,  or  Indudve  to  Ids 


earning  his  own  support,  honestly?  Is  Vt 
the  duty  of  the  trustee  to  ptiy  him  fiVM  a 
year,  from  income,  in  event  of  his  sickness 
or  disease?  (4)  Do  grandchildren  living  at 
the  decease  of  the  testator,  and  those  bom 
less  than  twenty-one  years  thereafter,  take 
any  interest  In  the  estate?  (5)  Does  the  dis- 
cretion conferred  upon  the  original  trustees 
extend  to  and  vest  In  tiie  plaUitUf,  as  their 
successor?" 

It  Is  the  claim  of  counsel  for  the  dauglitet 
Eliza  F.  Mix  that  she  is  entitled  to  the  wliole 
Income  of  tbe  estate  while  she  remains  uu- 
man-ied,  subject  to  the  discretionary  pay- 
ments to  George  H.  Mix.  This  claim  Is- 
based  upon  the  lauguuge  of  paragraph  4  of 
the  will,  as  construed  to  read  by  this  court 
In  Kellogg  V.  Mix.  and  also  upon  the  expres- 
sion there  used  by  this  court.  In  the  advice- 
given:  "The  amount  so  received  [from  the 
trustees]  tu  be  held  by  her  [tbe  widow]  lU' 
trust  for  the  maintenance  of  herself  during 
her  life,  and  of  her  daughter  Ellsa  V.  Mix 
so  long  as  ^e  remains  single."  But,  on  the 
other  hand,  it  Is  very  evident  that  the  gener- 
ality of  the  language  quoted  from  the  opinion 
of  this  court  was  Intended  to  be  qualified  and 
limited  by  other  language  therein  used,  lu 
which  It  was  expressly  stated  that  the  testa- 
tor "gave  the  entire  Income  of  bis  estate  to 
hts  children,  after  the  death  of  his  wife." 
It  is  also  clear  from  the  will  itself  what  the 
intention  of  the  testator  in  this  respect  was. 
While  the  fourth  paragraph,  standing  atone, 
leaves  It  uncertain  whether  the  testator  de- 
aired  tlie  entire  Income,  after  the  death  of 
hts  wife,  to  be  appropriated  to  the  support  of 
the  daughter  Ellsa,  provided  she  survived  ber- 
mother  and  continued  unmarried,  the  next' 
paragraph,  read,  as  it  should  be,  Id  connec- 
tion with  it,  removes  all  possible  doubt,  and. 
conclusively  proves  tlint  such  was  not  bis  in- 
tuition, for  he  provides  as  follows:  "At  the 
death  of  my  wife,  I  gtve  to  eadi  of  my 
danghters,  Martha  I.  Cone  and  Ellsa  F.  Mix. 
the  use  of  their  1^1  proportion  of  my  estate, 
to  be  held  In  trust,  as  hereinbefore  provided, 
for  tbeU-  use  aitd  benefit"  Nor  do  we  dis- 
cover In  the  will  any  evidence  whatever  of 
what  counsel  for  Miss  Mix  claims  to  be  evi- 
dent,— that  this  latter  provision  is  "subject  to 
and  contingent  on  the  ^evlous  marriage  of 
the  single  daugbto'."  On  tiie  contrary,  the 
Intent  that  the  trust  for  the  benefit  of  the 
daughter  should  In  no  event  continue  after 
the  death  of  the  wife  Is  further  raauifest 
from  other  provisions  of  tiie  will.  Ttius,  In- 
pavitgraph  2,  $2,000  Is  given  to  the  daughter 
Klisa  "at  her  marriage,"  "which  sum  ehs  Is 
to  have,  if  she  remains  single,  at  h^  mother's- 
decease."  Again,  In  paragi-aph  4,  there  are 
various  provisions  making  a  new  scheme  for 
distribution  of  income  at  and  after  the  death 
of  tbe  testator's  wife.  Finally,  tiie  fact  thaf 
there  was  no  gift  to  the  wife  and  daugbtw 
Jointly,  bat  only .  to  the  wife,  in  trust  to 
maintain  herself  and  the  daughter  while  bo- 
iag  alngle,  aa  such  daughtw  wyliit! 
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protMibUl^,  be  a  mediber  of  ber  motber's  fam- 
ily, witbout  any  otber  means  or  Income  de- 
rived from  the  testator  for  her  support, 
coupled  with  other  prortalons  equally  ample, 
presumably,  for  snch  support  after  her  moth- 
er's decease,  without  deprlrluK  his  other 
dau^ter.  whom  nothing  in  the  will  Indicates 
any  desire  ca  the  part  of  the  testator  to  treat 
other  than  equally  with  her  ^Mae,  from  any 
share  in  his  bounty,  would  be  in  Itself,  and  If 
it  stood  alone  and  unsupported,  concluslre  (tf 
the  testator's  intent. 

In  behalf  of  George  H.  Mix  It  is  claimed 
"that  during  his  llfd  be  is  entitled  to  such 
a  sum,  not  exceeding  six  hundred  d<dJars 
per  year,  as  the  trustees*  in  their  discretion, 
may  from  time  to  time  pay  him."  Tbe  de- 
termlnati<m  of  this  claim  Involves  the  de- 
tiialou  of  tbe  question  proposed  by  tbe  plain- 
tiff, whether  the  discretion  vested  In  tbe 
original  trustees  was  i>ersoual  or  wbetiier  It 
extended  to  tbeir  successors.  Concerning 
this  we  entertain  do  doubt  The  first  para- 
graph of  tbe  wlU,  In  which  the  trust  Is  cre- 
ated, expressly  gives  the  estate  to  tbe  per* 
sons  named  "and  tbeir  successors";  and  the 
entire  scheme  of  the  will  requires  ft»r  its  ef- 
fect that  such  successors  dionld  possess  iden- 
tically tbe  same  powers  and  discretion  as 
the  trustees  named.  Such  was  tbe  manifest 
and  undoubted  design  of  the  testator.  This 
being  tiie  case,  we  reach  directly  the  claim 
nude  In  behalf  of  the  son,  George  H.  Mix, 
concemii^  wUch  we  think  the  language  of 
the  will  clear  that,  dmlng  the  life  of  the 
wife  of  tbe  testator,  -the  sum  to  be  paid  to 
the  son  was  not  to  exceed  f400  per  year,  ex- 
cept in  the  contlngencT  of  bis  marriage^ 
which  did  not  happen.  Since  tbe  son  re- 
mained single  after  tbe  deatb  of  bis  mother, 
and  still  remains  so,  be  Is  entitled  to  be  paid 
a  discretionary  sum,  not  exceeding  per 
annum,  which  sum,  in  case  of  sickness  or 
disease,  may  be  increased,  not  to  exceed 
$600  per  annum  while  be  so  remains  single. 

In  answer  to  tbe  question  of  the  plaintiff 
whether  this  imyment  is  "authorized  at  all, 
except  as  conducive  to  his  reformation  and 
induclve  for  bim  to  earn  bis  own  support 
honestly,"  we  will  say  that  taking  the  whole 
provisions  of  the  will  of  the  testator  In  ref- 
erence to  bis  "beloved  and  unfortunate  son" 
Into  consideration,  we  think  it  Is  sufllclently 
manifest  that  while  the  testator  deiEdred  that 
tbe  trustees,  in  tbe  exercise  of  their  discre- 
tion, should,  in  making  or  withholding  pay- 
ment, have  retard  to  and  do  all  they  could 
to  promote  reformation  and  self-support  by 
the  son,  yet  be  did  not  Intend  that  Ba(di 
reformation  and  self-support  falling,  the  son 
should  be  left  to  suffer  the  pangs  of  hunger, 
the  humiliation  of  a  pauper,  or  be,  In  sick- 
ness or  disease,  d^ioident,  as  an  outcast,  up- 
on the  cbarlty  of  the  world.  The  discretion 
of  the  trustees  sbould  be  exercised  in  recog- 
nition of  tbe  spirit  of  a  loving  parent  who 
could  not  foi^et  that  a  wayward  son,  even 
when  hope  of  his  reformation  or  selfnBupport 


bad  failed,  did  not  cease  to  be  his  father's 
child. 

But  It  to  further  claimed,  in  bebalf  of 
George  H.  Mix,  "that  during  bis  unmarried 
life  and  the  lives  of  his  two  sisters,  after  the 
payment  if  any  is  made,  of  tbe  aforesaid 
discrettonary  sum.  be  Is  entitled  to  one- 
third  of  the  income  then  remaining;  that 
after  tbe  deatb  of  elUiet  of  sold  sisters,  tbtn. 
during  his  unmarried  lite  and  the  life  of  bis 
surviving  sister,  he  is  wtiOed  to  one-half 
of  tbe  net  bicome  remaining  after  the  pay- 
ment if  any,  of  said  discretionary  sum; 
tlut  after  tbe  death  of  both  of  said  dsters. 
then,  during  bis  unmarried  life,  he  la  ottitled 
to  the  entire  net  Income  from  said  estate." 
This  claim  appears  to  be  based  solely  npou 
tbe  language  in  the  fourth  paragcapb  of  tbe 
will,  which  provides  that  In  case  of  tbe  said 
marriage  "before  or  after  bis  mottamr*s  death, 
then  I  give  him  and  his  wife  tbe  use  only  of 
bis  legal  proportion  of  my  estate,  to  be  beld 
In  trust  by  my  trustee8,'to  be  paid  to  blm  or 
bis  wife,  for  tbeir  proper  support  as  mj 
trustees  shall  tiklnk  beet  This  proviso  to 
commence  at  ray  wlffe's  decease."  Tbe  ar- 
ffumoit  Is  that  tbe  words  "in  case  of  bis 
marriage  before  or  after  his  mother's  death, 
then,"  modify  tbe  gift  to  tbe  son's  wife  only: 
that  If  construed  as  maidng  marriage  a  ocm- 
dltlon  precedent  to  the  gift  to  tbe  son,  they 
are  contradictory  to  the  wwds  'this  ^x>vl8(i 
to  commwoe  at  my  wife's  decease.**  But 
surely,  this  la  not  so.  Tbe  meaning  of  the 
testator  here  Is,  we  think,  entlrdy  ^ain  and 
consistent  throughout  Stated  fully,  it  in 
this:  White  bis  mother  lived,  tbe  son  might 
be  paid  a  sum  not  exceeding  $400  per  an- 
num. If  he  remained  at  home,  a  fair  deduc- 
tion from  this  sum  (or  the  portion  tbereof 
which  would  otherwise  be  paid  talm  by  tbe 
trustees  in  tta^  dlscretl<m)  was  to  be  de- 
ducted for  bis  board.  In  case  of  marriage, 
which  the  testator,  not  unreasonably,  it 
would  seem,  appeared  to  consider  desirable 
tw  the  son,  then.  If  such  marriage  occurred 
in  the  life  of  hto  mother,  be  might  be  paid 
9200  more  per  annum,  If  ihe  support  of  tbe 
funily  required  it,  and  it  would  not  be  more 
than  an  equlteble  proportion  of  the  Income 
from  tbe  estete.  This  latter  omUngent  pro- 
vlsbm  extended  from  the  date  of  such  mar- 
riage to  the  death  of  the  testator's  wife. 
So  much  as  to  what  might  be  done  for  tbe 
son  during  the  life  of  his  mother.  Tbea  the 
testator  passes  to  what  should  take  place 
after  ber  death.  If  tbe  son  remained  single 
after  the  death  of  his  mother,  tbe  trustees 
would  continue  the  payment  to  bim  of  the 
$400  per  annum  while  he  continoed  single, 
which  might  be  Increased  to  not  exceed  f€00 
per  annum  In  case  of  aickness  or  disease.  If 
he  hsd  married  before  tbe  death  of  his  moth- 
er, then,  commencbig  at  her  death.  If  be 
married  after  ber  death,  then,  commendug 
at  such  marriage,  to  him  and  his  wife  were 
given  the  use  of  bis  I^ml  proportion  of  the 
estate,  not  absolutely,  however,  but  "to  be 
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held  In  trnat  by  my  trasteea.  to  be  paUI  to 
him  or  his  wlfe^  toe  their  proper  support,  as 
my  trustees  shall  think  beet."  We  repeat 
that  we  think  the  langn^^  here  used  by  the 
testator  ratlrely  clear,  and  add  that  to  give 
it  audi  a  meaning  as  claimed  la  behalf  of 
Georse  H.  Hix  wonld  be  at  mce  to  violate 
all  recognised  mlea  ot  conatmctloii,  and  de- 
feat the  manifest  general  Intent  and  purpose 
of  Uie  testator,  ^tressed  thnnighont  thoseinn- 
Tlslona  designed  tor  the  benefit  and  pro- 
tection at  his  Iteloved  and  unfortunate" 
son. 

We  an  thus  brought  to  a  consideration  of 
the  qnestlmi  of  "what  disposition  ahall  be 
uiade  of  the  net  Ineonte  of  tbe  estate  during 
the  time  that  George  shall  remain  unmaF> 
rtedr*   Tbia  may  incinde,  also,  the  question 
as  to  the  soaree  from  which  the  trustee  Is  to 
take  tbe  payment  to  Geor|te,— tbe  corpus,  the 
net  Income^  or  the  Income  of  one-third?  This 
laKt  question  does  not  api>ear  to  present  any 
dlfficnlty,  bowerer.  It  was  erldontly  tbe  in- 
tention of  tbe  testator  that  after  tiio  death 
of  his  wlfB,  and  during  the  continuation  of  the 
trust,  each  of  his  dat^hters  Should  receive 
the  use  and  Income  from  such  an  aliquot  poi^ 
tton  of  his  estate  as  would  equal  their  share 
In  It,  under  the  statute  of  distrtbutions,  In 
case  ot  Intestacy;  namely,  one-third.  Tbe 
w(Kds  'Hegal  proportion,"  used  by  talm,  wore 
donbtlesB  Intended  to  conv^  tbat  meaning, 
both  In  leCnence  to  the  dangbters  and  when 
used  In  rdatlon  to  the  son  and  his  prospective 
wlf^    Assuming,  therefore,  tor  the  pivpose 
of  lUnstration»  the  net  Income  of  the  estate, 
before  anypaymoit  to  tiie  son,  to  be  $3,000,  we 
think  one-third,  w,  in  the  case  assumed,  91,200, 
slMuld  be  paid  to  each  of  tbe  dau^teES,  and 
the  payment  to  the  son  should  be  made  frmn 
the  remaining  third.   But  what  disposition 
shall  then  be  had  of  the  remainder  of  that 
tUrd?  ffliall  it  be  accumulated  to  meet  some 
spedal  provisions,  or  shall  it  go  to  Increase 
the  principal  of  tbe  whole  estate,  thereby 
becoming  Income-producing,  and  thus  Increas- 
ing the  Income  to  be  divided  anuuaUy  among 
the  danghtersT   The  latter  construction  Is 
claimed  by  oonnsd  tar  the  dnugbterSk  and 
tft  not  serfcHuAy  contested  by  the  counsel  tor 
tbe  son,  who  sa^  that  tbe  contingency  of  the 
sou's  marriage  Is  now  most  unlikely  to  hap- 
pen; and.  If  the  constmctloD  of  the  will 
(Jalmed  by  him  Is  not  maintained,  It  can 
make  little  or  no  difference  to  the  son  wblcb 
view  may  be  taken  of  thb  question.  We 
caunot,  however,  owlook  two  considerations: 
First,  tiiat  we  are  not  at  liberty  to  make  a 
will  for  the  testator  different  In  any  respect, 
even  the  dUfi^test,  from  the  one  which  he  has 
made  Ux  hlmsdf;  second,  that  in  cwtain 
coDtlngenctes  the  construction  may  be  ot  Im- 
portance to  the  son,  and.  In  any  event.  It  Is 
so  to  tliose  who  are  In  tbe  remainder,  and 
would  therefore  be  benefited  by  the  accumn- 
latlon  of  the  eatatsw   Bearing  these  ednildur- 
atlous  In  mind,  and  looking  carefully  Into 
Uie  will,  we  con  discovw  no  ground  upon 


which  to  infer  that  tiie  testator  deslied  his 
Oaught^  to  ivoflt,  during  fbe  Ufe  <tf  the  son, 
tvom  the  use  of  tiiat  part  of  hla  estate  which 
he  denominated  such  son's  "legal  proportion," 
any  more  than  that  he  Intended  the  am  to 
80  braefit  during  toe  life  of  tiie  daughters 
froip  the  Income  of  the  ^res  whl<^  he 
styled  their  "legal  proportion."  So  that  In 
sivportfaig  the  contention  In  behalf  ot  the 
daughters  to  the  extent  of  holding  that  tbe 
paymente  to  the  son  ^ould  be  token  from  the 
Income  of  a  single  share,  and  not  firom  that 
of  the  whole  estote,  we  are  led,  by  the  name 
line  of  reasoning,  towards  the  view  tbat  tiie 
testator  did  not  intend  that  the  son's  share 
should  be  kept  less  Intact  from  the  daugh- 
ters* than  theirs  should  be  from  him. 

But  If  we  discover  no  basis  In  the  will  for 
supporting  the  further  contention  of  the 
daughters  now  under  consideration,  on  the 
oontcary  we  do  find  In  tbe  Instrument 
grounds  for  tbe  opposite  omcluslon.  Wliat- 
ever  tbe  present  Income  of  the  estote  may  be, 
and  however  likely  It  Is  that  such  rate  will 
approximately  continue,  concwnlug  wbldi  It 
Is  evident  that  nothing  more  certain  than 
speculation  exls^  It  Is  manifest  tbat,  at  the 
date  when  the  Intention  of  tbe  testator  must 
be  ascertained  and  taken  (tbe  time  of  the 
maUng  of  the  will),  he  had  In  mind  and  vro- 
vlded  tor  tbe  contingency  that  $000  per  an- 
num might  be  more  than  Uie  son's  equitable 
ivoportlon  of  the  Income  from  bis  estate. 
With  auch  possibility  In  view,  it  is  not  to  be 
supposed  tbat  the  testator  contemplated  that 
sncb  proportion  would  be  diminished  from 
what  It  otherwise  might  be.  by  coufeiTing 
t^on  the  doubters  two-thirds  of  tbe  benefit 
In  the  way  of  accretion  which  might  arise 
elthv  fnnn  tiie  excess  of  income  upon  the 
"pn^mrtion"  of  tbe  son  above  the  payment  of 
9600  OT  (400  per  annum,  or  from  withholding 
any  propcHtlon  of  tbat  amount  In  any  year. 
The  provision,  also,  for  tiie  contingent  pay- 
ment to  the  son  of  "a  sum  not  oceedtog  four 
thousand  dollars,"  "from  his  portion  of  my 
estate,"  la  significant  It  may  he  possible, 
even  If  not  probable,  that  tiie  effect  of  pay  tog 
aimual  discretionary  sums  to  the  son  out  of 
one  p(a>tl<m  called  his,  and  thai  putting  the 
balance  of  the  income  from  that  portion  into 
the  whole  fund,  so  as  to  benefit  the  daughters, 
might  at  some  subsequent  time  prevent  a 
payment  to  the  son  of  as  great  an  amount  as 
the  trustees  might  othefwlae,  to  the  exercise 
of  their  discretion,  feel  It  their  duty  to  make. 
We  also  thtok  the  testator  totended  that,  to 
the  event  of  the  son's  muriage,  tbe  legal  pro- 
portton  of  the  estate,  the  use  of  which  was 
to  be  hdd  to  trust  and  used  tor  his  bene^t 
and  that  of  his  wife,  slmuld  be  all  that  psi-t 
ot  what  under  the  statute  of  dlstrlbnttons, 
would  be  the  son's  aliquot  share  of  his  estate, 
and  of  Ito  OGCumulatlcms,  afto-  the  ^tii  ot 
tbe  testator's  wife,  not  prevtoosly  paid  to 
the  son,  under  the  discretionary  powers  vest- 
ed to  the  trustees.  We  thraefore  cannot  hold 
that  the  contentton  to  behalf  ct  tbe  daughters 
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In  nteeence  to  the  dlspo^on  of  the  surplus 
Income  Is  correct. 

We  are  also  asked  to  say  whether  "grand- 
children living  at  the  decease  of  the  testator, 
and  those  born  less  than  twenty-one  years 
thereafter,  take  any  Interest  in  the  estate." 
The  form  of  this  question  was  probably  .sug- 
gested by  somewhat  peculiar  and  perhaps 
conQictlng  language  of  the  will;  but  we  think 
the  general  intent  of  the  testator  Is  manifest, 
and,  in  declaring  that  Intent,  we  shall  neces- 
sarily make  our  examination  and  det«'mina- 
Uon  somewhat  broader  than  tbe  exact  lan- 
RUflge  of  the  question  calls  for,  though  prob- 
ably not  wider  than  its  meaning  and  purpose. 
The  object  of  the  testator  was  apparently 
fourfold:  First.  To  care  for  his  wife  during 
her  life.    We  hare  already  seen  how  this 
purpose  was  accomplished.    Second.  To  pro- 
vide for  his  children  during  their  lives.  To 
accomplish  this,  he  gave  "the  entire  Income 
of  his  estate  to  his  children,  after  the  death 
of  his  wife."   Kellogg  v.  Mix,  37  Conn.  240. 
Third.  To  provide  for  his  grandchildren,  If 
such  there  were.    This  he  did  by  giving  them 
"the  full  fee."    Foiu-th.  To  avoid  intestacy. 
This  he  accomplished  by  remainder  ovM*  to 
collaterals  and  to  diarlty.    That  be  Intended 
the  trust  which  he  created  to  continue  until 
the  death  of  bis  last  surviving  child  Is  nn- 
questlonable.    The  only  possible  question 
B3  to  when  and  In  whom  he  intended  the  first 
remainder  In  fee  to  grandchildren  to  vest  in 
intea'est,  and  In  regard  to  this  there  Is  certain- 
ly some  apparent  conflict  of  expression,  out 
of  which  we,  nevertheless,  think  It  la  entire- 
ly clear  to  see  what  the  real  thought  and 
meaning  of  the  testator  was.  Let  us  repeat 
the  various  imvtsions  which  bear  upon  this 
question.  In  paragraph  4,  after  providing  for 
the  contingency  of  the  son's  marriage,  the  tes- 
tator adds:  "The  use  only  to  be  held  by  him 
during  the  Ufe  of  hlms^  and  wife;  and,  if 
they  die  without  children,  then  the  use  of  It 
to  go  to  my  surviving  children  during  their 
life,  and  the  full  fee  to  go  to  my  grandchil- 
dren when  tbey  attain  the  age  of  twenty-one 
years.  If  their  parents  are  dead.    But  In  case 
of  my  son's  death  without  children,  and  his 
wife  marries  again,  then  the  use  of  my  prop- 
erty from  the  date  of  her  marriage  shall  go 
to  my  surviving  children  or  their  chUdren,  at 
the  age  of  twenty-one  years."  In  paragraph 
5.  the  testator  provides  a  trust  estate  for 
each  of  his  daughters  of  their  "legal  propor- 
tion" of  his  estate;  "then  the  fall  fee  to  go 
to  their  children  when  tbey  attain  the  age 
of  twenty-one  years,"    He  then  makes  provi- 
sion— -First,  In  case  his  daughtor  Martha  die 
without  <^ildren,  before  her  husband;  sec- 
ond. In  case  one  or  both  his  daughtm  die 
without  children;  adding  "always  provided 
that  tbey  are  each  and  all  of  them  to  retain 
the  entire  ufg  of  my  estate  till  thrfr  death." 
In  paragraph  1  prmrlslon  Is  made  for  the  con- 
tingency that  his  children  all  die  without  Is- 
sue, adding:  'The  foregoing  provision  Is  to 
take  effect  «t  the  deatta  of  mj  last  child, 


without  any  of  my  children  having  chlldrec; 
but  in  no  case  shall  the  provision  be  carrie'i 
out  or  take  effect  If  any  one  of  my  <4iildr«i 
bare  children.  In  which  case  this  clause  Is  to 
be  null  and  void,  and  my  property  is  nil  to 
descend  to  my  children,  as  herein  provided, 
and  to  my  grandchildren  who  may  be  bcH^ 
twenty-one  years  after  my  death."  In  para- 
graph 9,  discretionary  power  Is  given  to  Hk- 
trustees,  if  "necessary  and  advisable,  to  spen'i 
from  my  estate  fw  the  edncatlOB  of  mj 
grandchildren." 

The  reference  to  the  disposition  to  be  madf 
of  the  property  should  his  son  or  either 
daughter  "die  without  children"  would,  taken 
by  themselves,  Indicate  an  Intention  to  cn^ 
ate.  In  event  of  the  death  of  either  Borri^-ins 
child,  an  Interest  In  such  surviving  cbild  m 
the  nature  of  an  equitable  estate  tail  in  tiie 
real  estate,  and  tfn  executory  devise  In  the 
personal  estate;  but,  taking  the  whole  will 
together,  we  think  the  testator  meant — First, 
that  his  children  should  only  receive  tbe  use 
of  life  trust  estates,  togetbo'  with  sucb  ad- 
ditional discretionary  or  contingent  benefits 
as  were  expressly  provided;  second,  tlui 
grandchildren,  if  any  such  there  were,  sboulti 
receive  the  remalndo'  In  fee;  that  only  in  \h& 
event  of  the  death  of  his  last  child,  without 
any  of  bis  children  having  chlldresL,  conld  the 
gift  to  collaterals  and  to  charities  take  ef- 
fect It  seems  manifest,  therefore,  that 
grandchildren  living  at  tlie  decease  of  tiie 
testator,  or.  If  none  were  then  born,  tbe  first 
born  thereafter,  took,  as  and  In  behalf  of  a 
class,  opening  to  let  in  after-bom  grandchil- 
dren, a  vested  remainder  Interest  in  fee  la 
the  entire  estate;  that,  in  addition  to  this, 
it  was  the  wish  of  the  testator,  as  expressed 
In  paragi-apb  4,  In  the  event  provided,  of  the 
marriage  of  the  son,  then  tbe  deatb  of  the 
son,  and  of  his  wife,  without  issue,  or  the 
survival  and  subsequent  marriage  of  xht 
wife  after  tbe  death  of  tbe  son  witboat  is- 
sue, that  the  use  of  the  testator's  entire  prop 
erty  should  then  go  to  bis  other  children  but 
that  If  one  of  his  other  children  were  tbeu 
dead,  leaving  children,  or  should  thereafter 
die,  leaving  children,  such  clilldren,  during: 
the  life  of  the  testator's  still  surviving  cbtld, 
and  at  the  age  of  21  years  (previous  to  wbicb 
time  the  discretionary  power  in  parai:raph  9 
would  api>ly  to  them),  should  stand  la  tbe 
place  of  the  deceased  parent.  In  reference  to 
tbe  receipt  of  income,  during  the  continuance 
of  the  trust  estate,  which  would  deterxaiue 
when  the  last  survivor  of  the  testator's  chn- 
dren  was  dead,  and  tbe  youngest  grandchild 
had  reached  the  age  of  21  years.  The  saiii. 
intention  to  contlnne  the  trust  In  the  evcni; 
of  grandchildren  being  within  the  age  of  21 
years  at  the  death  of  the  last  surviving  child 
Is  expressed  in  the  fifth  paragraph,  before 
quoted.  It  seems  probable,  also,  that  by  the 
quite  indefinite  andambignous  language  used 
by  tbe  testator  in  the  seventh  paragmpti,  as 
above  recited,  tbe  testator  intended,  in  any 
erenl;  tbat  ttie  tmt  crujed  abould  conttuoe 
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for  a  period  ot  21  jean  after  his  own  de- 
■ceue,  notwlthstaiidinff  all  his  children  might 
bare  before  deceased,  and  without  regard  to 
tiie  agae  of  thdr  diUdren,  or  even  if  thej 
did  not  leave  any.  Bat  whaterer  the  Inten- 
tion of  the  testator  here  was,  which  Is  not 
deu  to  us,  perhaps  for  the  reason  that  it 
was  not  to  its  aothoc.  it  serau  certain  that 
be  did  not  Intend  what  the  question  aafced  us 
suegestSt-^that  grandchildren  bom  at  tlw  tea- 
tdtor's  dsoeaae  and  those  llTlng  21  Tcaia 
tliereafter  should  not  take.  Var  do  we  feel 
at  llbwty  from  this  language  to  imply  an  in- 
tent on  the  part  of  the  testator  to  designate 
u  parttcoUr  clasa  of  grondcbUdren,  and  by 
such  i&qdlcation  to  defeat  the  clear  general 
purpose  to  treat  all  hia  grandchildren  alike. 

In  addition  to  the  qiKStions  dUrectly  pre- 
sented by  tbe  complaint.  It  has  been  some- 
wbat  Informally,  though  with  the  consent  of 
all  parties  to  the  reoerd,  aaked.  in  btfialf  of 
tbe  Oonneeticttt  Thrust  ft  Safe-Deposit  Com- 
pany, the  adminlstcatw  oo  the  intestate  es- 
tate of  tbe  wife  of  the  testator,  whether  the 
gift  of  $5,000  to  her,  made  at  the  end  of 
patagraidi  fi  of  the  will,  was  an  absolnte  gift, 
wliich  sboold  be  paid  to  the  adminlateator 
and  taken  from  the  corpus  itf  the  tnat  fund, 
the  langttise  was  as  follows:  "Should  <me 
<»:  both  of  my  danshten  die  without  dUldrai, 
then  I  glre  to  <me  or  both,  as  the  case  may 
be,  tbe  snm  at  five  thousand  dcOlara,  in  full 
fee,  to  be  disposed  of  as  tb^  dboose,  1^  wlU 
IX  otho-wlse,  and  tbe  same  to  my  belored 
wife,  alwasrs  prortded  that  they  are  each  and 
an  of  them  to  retain  the  entire  use  ot  my 
estate  till  their  death."  It  seems  to  us  that, 
wlMterer  weight  there  may  be  to  the  argu- 
ment in  f&Tor  <tf  the  claim,— that  such  kin- 
gnage  as  that  here  tned  by  the  testator  In 
reference  to  his  wife  ta  construed  by  courts 
not  madj  to  ooof er  a  power,  but  to  convey  a 
fee,  oTondlng  and  rendering  T<dd  inccmslst- 
ent  conditlcHis  or  limitations,  and  that,  in 
general,  absolnte  estates  are  favored  when 
they  can  be  established,— we  are  not  called 
uijon  to  OKi&idw  such  a  claim  in  a  case 
where  tbe  court  has  already,  in  Kellogg  v. 
Mix,  aa  me  of  tbe  reaaona  on  which  it  hasps 
its  conclnaloit  in  favor  of  the  contention  of 
tbe  intestate,  and  loeaumably  one  of  the 
snnuMis  urged  In  her  behalf  in  suppcMt  of 
tbat  contention  and  for  such  conclusion, 
held  that  the  testator  gave  "nothing  to  his 
wife,  unless  it  be  the  income."  After  this 
condusion  bad  been  so  declared,  and  ac- 
Quleeced  In  by  Mia.  Mix  f«  20  years,  we 
eitfU  not  OQw,  after  a  quarter  of  a  cen- 
to^, and  five  yaois  after  ha  death,  to  en- 
tertain Oie  same  questitm,  even  for  the  sake 
of  levatfng  anch  formor  statem^t  and  con- 
doikm  of  this  court  She  ought  at  least  to 
bare  bad  the  privily  of  refusing  the  legacy, 
and.  If  she  had»  she  may  now  tatarly  be  pre- 
sumed to  have  availed  herself  of  such  right 

The  superior  court  Is  advised:   First  Dw^ 


ing  the  ttme  Eliza  F.  Mix  remains  tdngle,  the 
net  income  of  two-thirds  of  the  trust  estate 
^bonld  be  divided  equally  betwew  her  and 
her  sister,  Mrs.  Cone.  Second.  During  tb« 
time  George  H.  Mix  remains  unmarried,  the 
net  income  of  one-third  of  said  trust  estate, 
attet  deducting  the  dlBcretlwary  payments, 
ahould  be  accumulated  by  the  trustees.  Third. 
The  payments  to  George  H.  Mix  should  be 
taken  from  the  Income  of  said  one-third. 
Such  payment  la  not  oondltloned  otherwise 
than  upon  the  sound  discreticKi  of  the  trus- 
tees, having  due  regard  to  the  wish  of  tbe 
testator  that  the  reformation  or  self-support 
of  the  beneflclary  should  be  kept  In  view  and 
Its  accomplishment  sought.  Payments  from 
Income  may  be  made,  not  to  exceed  $600  per 
annum,  in  tbe  event  of  sickness  or  disease  of 
the  beneficiary.  Fourth.  No  distinction  be- 
tween graudchUdrea  bom  or  living  at  a  cer- 
tain time  or  date  and  others  waa  Intended  to 
be  made  by  the  testator.  All  granddiildren 
take,  as  members  of  a  class,  the  remainder 
in  fee.  Fifth.  All  the  discretionary  powers 
conferred  upon  the  original  trustees  exist, 
and  may  be  exercised  by  their  suocessor. 
Sixth.  The  claim  of  the  Connecticut  Trust  & 
Safe-Deposit  Company,  as  administrator  of 
Mrs.  Mix,  should  not  be  entertained. 
The  other  Judges  concurred. 


LOGAN  et  si.  V.  EATON  et  aL 

(Supreme  Court  of  New  Hampshire.  Hills- 
borough.   July  31,  1891.) 

Estoppel  bt  Deed. 

A  grantor  Ifl  estopped  by  a  clause  in  s 
deed  cODveying  hia  five-twdftbs  interest  in 
certain  land  with  a  covensnt  of  warrant  to 
deny  that  the  deed  conveyed  five-twelfthi. 

Case  reserved  from  Hillsborough  county. 

Bill  by  E.  D.  Greely  and  another  against  A. 
S.  Eaton  and  others  for  partition. 

Tbe  plaintitr  Mrs.  Logan  had  quitclaimed 
to  Chase,  the  defendants'  grantor,  her  in- 
terest in  a  tract  of  land  by  a  deed  containing 
this  clause,  "my  Int^est  In  the  same  being 
one  undivided  half  of  the  Interest  of  the  said 
Samuel  Greeley  at  his  decease,  which  iu- 
terest  was  five  undivided  sixth  part,"  and  n 
covenant  to  warrant  and  defend  "said  prem- 
ises" against  all  p^sons  claiming  by,  from, 
or  und«*  tbe  nitLutoF. 

H.  B.  Atherton,  for  plalntlfrs.  O.  B.  French, 
for  defendants. 

DOE,  C.  J.  The  plaintiff  la  estopped  to 
deny  the  truth  of  the  deed  by  which  she  un- 
dertook to  convey  live-twelfths  of  the  land. 
Case  dlscliarged. 

CLABK,  J.,  did  not  alt  Tbe  others  con* 
cnrred. 
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TASKER  T.  CARROLL  COUNTY. 
(Sapreme  Court  of  New  Hampshire.  Carroll. 
Jtily  31,  1891.) 

Case  reserved  from  CarroU  county. 

Action  by  A.  Bim^  Taaber  against  the  conn- 
t7  of  Carroll  to  recorer  for  the  expenaea  of  • 
coroner's  inqnest.    Cue  discharged. 

A.  Birney  Tasker,  pro  se.  P.  Wentworth, 
for  defendant 

DOB,  O.  J.  The  reserved  case  presents  do 
qtwBtlon  of  law.  Laws  188A,  e.  26.  Oaae  dis- 
charged. 

SMITH,  J.,  did  not  dt.  The  others  concur- 
red. 


WALKER  V.  WALKER  et  al. 
(Supreme  Court  of  New  Hampshire.  Merri- 
mack.   March  13,  ISSl.) 

COKTBTANCEB  IS  FHADD  Of  WiVB. 

1.  Conveyances  of  personal  property  made 
by  the  huslraud,  during  coverture,  for  the  pur- 
pose of  defeating  his  wife's  rights,  are,  as  to 
her,  frsndulent  and  Toid. 

2.  Wben>  a  husband  conveys  a  homestead 
estate  to  hU  children, — it  being  small,  iu  com- 
parison to  ibe  entire  amount  of  his  property, 
and  bofore  any  estrangement  from  his  wife, — 
the  conveyance  Is  not  void  as  to  her. 

Exceptions  from  Merrimack  county. 

Action  by  Lorinda  Walker  against  Edward 
3.  Walker  and  others  to  recover  her  legal 
share  In  the  estate  of  Nathaniel  B.  Walker, 
her  deceased  husband.  Judgment  for  plain- 
tiff. Defendants  ezccipt  Exception  orerrul- 
ed. 

Natlianlel  B.  Walker  d'ed  In  January, 
1889,  leaving  a  will,  In  which  he  gave  one- 
third  i>art  of  his  estate  to  the  plaintifT,  and 
the  remainder  to  his  two  sons  by  a  former 
wife,— the  defendants  Edwurd  J. and  Charles 
H.  Walker,  The  defendant  Mellen  holds  In 
trust  for  Edward  J.  and  Charles  H.  Walker 
a  large  amount  of  cori>orate  stocks  and 
bonds,  valued  at  over  $38,000,  delivered  to 
him  to  be  kept  for  them  by  Nathaniel  B, 
Walker  in  his  lifetime.  The  defendant  Ste- 
Tcus  Is  executor  of  the  will.  The  plaintiff 
married  Nathaniel  B.  Walker  In  1S73.  May 
12,  1877,  he  purchased  a  house  In  Concord 
for  fO,500;  taking  the  deed  in  his  name, 
as  trustee  for  his  tvro  sons,  Edward  and 
Charles.  This  house  the  plaintiff  and  her 
husband  occupied  as  a  homestead  from  that 
date  untU  his  death,  in  January,  18S9.  It 
did  nqt  appear  that  anybody  living  knew 
bow  the  title  In  this  house  stood  until  the 
day  before  the  trial,  when,  the  deed  in  the 
bauds  of  the  executor  belnp  coiled  for  by 
the  plaintiff's  counsel,  the  nature  of  the  title 
was  discovered.  The  house  had  been  un- 
signed to  the  plaintiff  as  dower  and  home- 
stead out  of  her  husband's  real  estate,  she 
having  waived  tbe  provisions  made  for  her 
In  his  will.  Upon  discovery  of  the  state  of 
tbe  title  to  this  house,  tbe  plaintiff  moved  to 
amend  her  bill  so  as  to  claim  a  sbai'e— one 


third  part— of  this  estate^  The  court  finding 
that,  at  the  time  he  took  the  deed  as  trustee 
for  his  sons,  the  deceased  had  am[rie  means 
remaining  for  a  suitable  provision  for  his 
wife,  denied  the  motion,  and  the  plaintiff 
excepted.    In  1883,  Jealousy  had  arisen  be- 
tween the  plaintiff  and  her  husband,  and 
this  feeling  grew  into  an  estrangement  be- 
tween them,  which  continued  until  his  death. 
In  that  year  his  two  sons,  Edward  J.  and 
Charles  H.,  being  then  19  and  17  years  of 
age,  respectively,  left  home.    About  tlm 
time  their  father  assigned  to  them  certain 
shares  of  i-allroad  stock;    giving  up  his 
own   certificates,  and  taking  certificates, 
some  in  the  name  of  Charles,  and  some  in 
the  naihe  of  Edward.    He  took  powers  of 
attorney  from  the  boys,  to  enable  him  to 
collect  the  dividends,  but  made  no  delivery 
or  change  of  possession  of  tbe  stock  and 
bonds  at  that  time;  Informing  them.  In  a 
general  way,  without  specifying  the  securi- 
ties, that  he  had  given  them,  or  proposed  to 
give  tbem,  certain  property  of  tliat  kind, 
without  specifying  the  amount  Mr.  Walker 
retained  the  possession  of  this  property — col- 
lecting the  Interest  upon  the  bonds  and  the 
dividends  upon  the  stocks,  as  upon  his  own 
pro[>ert7,  sending  Charles  and  Edward  c&- 
tain  sums,  as  their  needs  requli'ed,  and  using 
the  balance  for  bis  own  personal  and  other 
{  expenses— until  about  the  1st  of  November, 
1887,  when  he  went  to  Worcester,  and.  at 
Mellen's  office,  delivered  to  him  a  tin  box 
containing  bonds  and  certificates,  and  re- 
quested Mellen  to  keep  It  for  his  sons 
Charles  and  Edward;  saying  that  the  se- 
curities belonged  to  them  (Charles  and  Ekl- 
I  ward),  and  that  he  had  powers  of  attorney 
I  from  them  to  manage  the  property  and  col- 
lect the  income.   Mellen  told  him  he  would 
I  take  the  securities,  and  hold  them  as  be 
I  might  direct    Mellen  found  In  the  box  a 
I  large  amount  of  corpomte  stock  and  bonds, 
with  two  lists,  written  upon  a  small  piece 
of  paper,  enumerating  the  property,— one  list 
having  the  name  "Charles  H.  Walker"  writ- 
ten over  it,  and  the  other  tbe  name  of  "Ed- 
I  ward  J.  Walker."  These  names  were  In  N. 
B.  Walker's  handwriting.  These  stocks  and 
bonds  have  since  remained  in  Mellen's  pos- 
;  session,  except  that  certain  other  stocks  or 
'.  bonds  were  added  by  Mr.  Walker,  In  bis  llf e- 
i  time,  for  tbe  purpose  of  making  the  lists 
I  more  nearly  even  In  amount,  and  an  ex- 
I  change  of  one  lot  was  at  one  time  made  by 
him.    Slellen  collected  the  interest  on  the 
'  bonds  and  the  dividends  upon  the  stock. 
I  Some  of  the  Income  collected  by  him  be  paid 
to  Charles,  and  some  to  Edward,  either  with 
or  without  express  directions  from  their 
fother,  and  sent  him  the  balance;  always 
,  accounting  to  their  father,  N.  B.  Walker, 
I  for  all  collections  and  payments.   Mr.  Walk- 
er died  in  January.  1889.   Charles  and  Ed- 
ward did  not  know  the  amount  or  kind  of 
I  these  securities  until  after  their  father's 
1  death.   The  value  of  the  whole  on  the  1st 
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day  of  April.  1800,  vas  f37,T37.  No  part  of 
this  property  waa  ever  dellrered  to  Charles 
or  Bdward  In  the  Ufetlme  of  Mr.  Walkor, 
thei^  fltther.  In  the  man^ement  and  con- 
trol of  the  property.  Mr.  M ellen  acted  entire* 
Ij  under  the  adrli»  and  direction  of  Mr. 
AValker.  irbo  did  not  Intend  that  the  gift 
TO  hta  ama  should  take  effect  nntil  his 
(lentil.  Without  the  property  claimed  to  be 
embnced  in  the  gift  to  the  sons,  and  her 
interest  lo  the  homestead  ivremlBes,  lost  as 
bef<ve  mated,  the  Talue  of  the  plaintllTs  en- 
ure rigbt  la  the  estate  of  orer  |90,000  left 
by  her  busband  Is  only  (2,211.97.  The  court 
found  tbat  the  gift  to  his  sons  by  the  de- 
ceased was  testamentary  In  its  character, 
designed  to  deprive  his  wife,  the  plaintiff, 
of  her  rightful  share  In  bla  estate,  and,  as 
to  b^.  Tas  ftmudulent  and  roii,  and  that 
Che  ^alntur  was  entitled  to  a  decree;  that 
Cbarles  and  Ddward  Walker,  or  said  Mellen 
tar  them,  sboold  pay  to  the  plaintiff  the  sum 
of  $12,570.  being  one-third  of  the  value  of 
the  property  in  Mtilen'g  hands  claimed  by 
Cbarles  and  Bdward.  and  interest  on  said 
sum  from  April  1,  1S90,  or  that  said  M^en 
dellTor  all  of  said  iwoper^  to  said  Stevais, 
to  be  administered  as  part  of  tbe  estate  of 
said  Walker.  Tbe  defendante  excepted. 

Chase  &  Streeter,  for  plaintiff.  Wm.  L. 
Foster,  for  defendants. 

BLODGBTT.  J.  Upon  tbe  facts  found  at 
the  hearing,  tbe  bill  caa  be  mahttalned.  The 
attempt  of  the  plaintUTs  husband  to  dispose 
of  nearly  all  of  his  personal  estate  bo  that 
be  should  have  the  enjoyment  and  control 
of  It  for  life,  and  tbe  plaintiff  be  deprived  of 
any  portltm  of  it  at  his  decease,  cannot  be 
sanctioned.  It  Is  settled  law  that  oonvey- 
ancea  of  real  estate  made  by  the  hnsband, 
durlrife  coverture,  for  the  purpose  of  defeat- 
ing the  wife's  rights,  are,  as  to  her,  fraudu- 
lent and  void.  Whether  tbe  same  rule  ob- 
falns  in  transfers  of  personal  property  for 
the  like  purpose,  when  the  husband  reserves 
therein  no  right  to  himself,  is  a  question  up- 
on which  the  autbwities  are  somewhat  at 
rarianoe;  but  where  the  transfer  is  a  mere 
device  or  contrivance  by  which  the  hus- 
band, not  parting  with  absolute  dunlnion 
over  the  property  during  his  life,  seeks  at 
his  death  to  deprive  his  widow  of  her  dis- 
tributive share,  there  is  no  substantial  con- 
tiict  of  authority  tbat  the  rule  applicable  to 
conveyances  of  realty  prevails.  Thayer  v. 
Thayer,  14  Vt.  107;  Hays  v.  Henry,  1  Md. 
Cb.  337;  Babbitt  v.  Galther,  67  Md.  9f>,  100, 
105,  8  Atl.  744;  Littleton  v.  Llttieton,  1 
Dev.  A  B.  327;  McGee  v.  McOee,  4  Ired. 
105;  Davis  V.  Davis,  5  Mo.  183;  Stone  v. 
Stone,  18  Ma  889;  Tucker  v.  Tucker,  29  Mo. 
350;  Smith  v.  Smith,  12  Cal.  216,  225;  Lord 
V.  Hongfa,  48  CaL  581;  Cranson  v.  Crauaon, 
4  Mich.  280;  Holmes  v.  Holmes,  3  Paige, 
363;  Richards  v.  Richards.  11  Humph.  429; 
Petty  T.  Petty,  4  B.  Mon.  215.    Suc^  also. 


were  the  decisions  under  tbe  nndlat  ea» 
toms  of  London,  from  wtalcb  our  stetnte  of 
distributions  Is  said  to  have  been  borrowed. 
Thus,  In  Hall  v.  Hall.  2  ^em.  277,  it  waa 
held  that  If  a  freeman  gives  away  goods  in 
his  lifetime,  and  yet  retains  the  deed  of  gift 
In  bis  own  power,  or  retains  the  possession 
of  the  goods,  or  any  part  of  them.  It  Is  a 
fraud  upon  the  custom,  and  will  not  con- 
clude the  widow;  and  in  Falrebeard  v.  Bow- 
ers, Id.  202,  a  voluntary  judgment  Iqr  a  free- 
man, payable  after  bis  death,  was  pratpoued 
to  the  widow's  claim  for  her  customary 
share.  So,  In  City  v.  City,  2  T^.  ISO.  whw 
the  deceased  had.  by  deed,  assigned  a  term 
to  bis  sou,  and  the  son  had  gone  into  posses- 
sion, it  was  held  that  this  did  not  bar  tbe 
widow  of  her  customary  share,  tbe  asslgn- 
ment  b^g  without  consideration;  and  it 
was  said,  "Tbe  same  is  the  law  as  to  goods." 
And  Edmunds<»i  v.  Cox.  7  Vln.  Abr.  203,  Is 
of  tbe  like  general  purport  Ttt&t  case  was 
a  bill  by  the  widow  of  a  freeman  of  London 
for  her  customary  share.  The  hnsband  had 
made  his  will,  and  devised  to  the  wife  cer- 
tain real  and  personal  estate.  There  was 
sealed  up  in  the  will  the  bond  of  the  testa- 
tor, executed  before  the  date  of  the  will, 
conditioned  to  pay  the  defendant  a  given 
sum  of  money,  or  transfer  to  him  a  given 
amount  of  bank  stock.  The  obligee  was 
the  testator's  nephew,  and  the  bond  without 
valuable  consideration.  It  was  held  by  the 
master  of  the  rolls  that  the  widow,  on  first 
disclaiming  all  benefit  under  the  will,  could 
have  a  decree  for  her  customary  share,  and 
that  the  bond  should  not  stand  in  her  way; 
and  he  adds,  "Such  sort  of  contrivances  to 
evade  the  custom  have  always  been  set 
aside  In  this  court"  See,  also,  Smith  v. 
Fellows,  2  Atk.  62,  and  Coomes  v.  Elling,  8 
Atk.  076.  These  decisions  well  Illustrate 
what  should  be  the  coarse  of  decision  under 
onr  statute.  The  Widow's  claim  for  her 
share  under  the  statute  being  strictly  analo- 
gous to  the  claim  of  the  widow  of  a  freeman 
undor  the  custom  of  London,  if  a  contriv- 
ance to  evade  tbe  rights  of  the  widow  nnder 
that  custom  was  never  tolerated  there  Is 
no  reason  why  it  should  meet  with  more 
favor  under  the  statute.  By  the  declaratory 
statute  of  18  Eliz.  c  5,  made  perpetual  by 
29  Elis.  c.  6,  and  adopted  as  part  of  tbe 
common  law  in  this  state,  for  avoiding 
feigned,  covinous,  and  fraudulent  feoff- 
ments, gifts,  grants,  alienations,  conveyan- 
ces, bonds,  suits,  judgments,  and  executions, 
as  well  of  lands,  tenements,  and  heredita- 
ments as  of  goods,  chatteH  wares,  and  mer- 
chandise, which  feoffments,  etc.,  have  been 
devised  of  malice,  fraud,  covin,  collusion, 
or  guile,  to  the  end,  purpose,  and  Intent  to 
delay,  binder,  or  defraud  creditors  and  oth- 
ers of  their  just  and  lawful  actions,  suits, 
debts,  accounts,  damages,  etc.,  not  only  to 
the  let  or  hindrance  of  the  due  course  and 
execution  of  law  and  justice,  but  also  to  the 
overthrow  ot  all  true  and  plain  dealing,  It 
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yfa,»  dedared  and  enacted.  In  the  second  sec- 
tion, "that  all  and  every  feoffment,  gift, 
grant,  alienation  and  conveyance,  and  all 
And  erery  bond,  suit,  judgment  and  execu- 
tion, to  or  for  any  intent  or  purpose  before 
-declared  and  expressed,  sball  be  from  bence- 
forth  deemed  and  taken,"  as  against  sucb 
-creditors  and  others,  and  their  representa- 
tives, "to  be  utterly  rolA  and  of  ncme  effect" 
There  Is  no  ground  to  claim,  and  none  is 
made  by  the  defendants,  that  the  act  of  the 
plaintiff's  busband  in  relation  to  the  stocks 
and  bonds  comes  within  the  proviso  in  the 
eixtb  section  exempting  from  the  operation 
of  the  act  transacUons  upon  a  good  consid- 
eration and  bona  fide;  but  it  Is  contended 
that  the  plaintiff  is  not  within  the  act,  as  a 
creditor,  and  therefore  is  not  within  its  pro- 
tection. Technically,  and  in  a  strict  legal 
sense,  she  may  not,  perhaps,  be  a  creditta; 
but  "the  statute,  by  the  words  'creditors 
and  others,'  ^mbraces  others  than  those  who 
are  strictly  and  technically  creditors.  Even 
the  word  'creditor'  does  not  receive  a  strict 
definition,  for  a  party  who  is  not,  strictly 
speaking,  a  creditor,  may  stand  In  the  equi- 
ty of  a  creditor,  and  have  an  Interest  that 
may  be  defrauded.  •  •  •  The  charac- 
ter of  the  claim,  if  it  is  just  and  lawful,  Is 
Immaterial,  •  *  «  and  a  contingent  claim 
is  as  fully  protected  as  one  that  Is  absolute." 
Bump,  Fraud.  Conv.  (2d  Ed.)  491,  492.  Un- 
-der  this  comctruation  of  tbe  statute,  which  is 
fully  supported  by  the  decisions,  it  is  not 
-open  to  reasonable  doubt  that  the  plaintiff 
comes  within  its-  protection-  The  character 
of  her  claim  is  Just  and  lawful.  In  the  high- 
est degree;  she  stands  in  the  equity,  if  not 
in  the  attitude,  of  a  creditor;  she  is  as 
much  Injured  as  any  creditor  can  be;  and 
the  fact  that,  at  the  time  the  securities  were 
transferred,  her  distrlbntive  right  therein 
was  contingent,  entitles  it  none  the  less  to 
protection  than  If  it  bad  been  absolute. 
And  this  should  be  so.  Marriage  Is  egulva- 
'lebt  to  a  pecuniary  consideration;  that  Is  to 
say,  it  is  a  valuable  conslderatiw,  The 
plaintiff's  right  to  her  distrlbutory  share  of 
her  husband's  large  estate,  and  which  is 
quite  likely  to  have  been  one  of  the  induce- 
ments to  her  marriage  with  him,  is  therefore 
In  the  nature  of  an  actual  purchase  of  that 
right,  and  may  well  be  given  the  same  ef- 
fect, under  the  liberal  and  beneficial  con- 
Etruction  which  the  statute  is  entitled  to  re- 
ceive for  the  suppression  of  fraud,  the  ad- 
vancement of  justice,  and  the  promotion  of 
the  public  good.  But  however  this  may  be. 
Inasmuch  as  the  design  of  the  statute,  ob- 
viously, was  to  embrace  others  than  those 
who  are  creditors.  In  a  strict  and  technical 
smse,  we  think  that  under  Its  designation  of 
"creditors  and  others"  the  plaintiff  is  falr- 
■ly  included;  "and  if,"  in  the  language  of 
Mason,  J.,  in  Pelgiey  v.  Feigley,  7  Md.  637, 
"under  such  a  compreben^ve  clause  as 
^creditors  and  others,'  a  wife  who  has  been 
•awde  the  rifitlm  of  lier  husband's  fraud  la 


not  to  be  Included,  we  are  at  a  loss  to  ascer- 
tain  to  whom  It  was  designed  to  relate." 
The  same  or  equivalent  statutory  language 
Is  also  held  to  apply  to  and  include  the  de- 
frauded wife  in  Tyler  r.  Tyler,  126  IlL  525. 
21  N.  E.  616;  Orecn  v.  Adams,  59  Vt.  G02. 
10  Atl.  742;  JlggltU  T.  Jlggltts,  40  Miss.  71S; 
Reynolds  v.  Vanoe,  1  Helsk.  844;  Bolls  v. 
Boils,  1  Cold.  287;  Brewer  t.  Gonnell,  11 
Humph.  500;   Killlnger  v.  Beldenhauer.  « 
Serg.  &  B.  S81;   Bouslougb  v.  Bousloagh, 
68  Pa.  Bt  495,  499;  and  Johnson  t.  John- 
son, 12  Boah,  485.  And  if  It  were  even  held 
that  the  statute  does  not  Include  the  plain- 
tiff,  either  as  a  creditor,  or  as  one  to  whom 
the  conveyancer  owes  a  lawful  duty  in  re- 
spect of  his  property,  whl<A  he  fraudulently 
attempts  to  avoid.  It  would  not  leave  her 
remedUess  under  the  common  law,  which  is 
still  in  force.  "As  the  act  is  merely  declara- 
tory, resort  may  always  be  had  to  the  prln- 
cli^  of  the  common  law  whenever  the  stat- 
ute falls  to  reach  a  case  of  fraud.  The 
act  Its^  la  not  affected  by  this  doctrine, 
and  will  in  general  be  rec^ved  as  a  true 
declaration  of  wtat  the  law  was;  bnt  wher- 
erer  the  statute  !s  ineffective,  either  through 
a  change  of  custom,  or  the  introduction  of  a 
new  kind  of  prt^rty,  or  the  concoction  of 
some  new  device,  there  the  common  law  in- 
tervenes, with  its  pure  and  elevated  princi- 
ples of  morality  and  justice,  and  enforces 
the  dictates  of  common  honesty  and  com- 
mon sense."    Bump,  Fraud.  Conv.  11.  But. 
irrespective  of  the  statute  and  the  common 
law,  the  obligations  and  duties  of  husbands 
and  wives  to  each  other  disable  each  of 
them,  alike,  to  successfully  defraud  the  oth- 
er by  such  a  di^roportionate.  unreasonable, 
and  fraudulent  transfer  of  property  as  ap- 
pears In  this  case  (laton  v.  Balcom,  &1  N. 
H.  92,  94r^96,  6  Atl.  87);  and  upon  general 
principles  of  equity,  alone,  the  plaiiAlff's 
bill  may  be  supported.    It  is  an  established 
rule  that  a  husband  will,  upon  a  proper  case 
being  made  out,  be  restrained  by  Injunction 
from  transferring  property  In  fraud  of  the 
legal  or  equitable  rights  of  the  wife.  2 
Story,  Eq.  Jur.  <12th  Ed.)  S  965;  Kerr,  IdJ. 
(2d  Ed.)  634,  and  cases  cited;   Eden,  Inj. 
295,  296.    And,  if  such  transfers  are  made, 
equity  puts  her  on  the  same  footing  with  a 
creditor  who  finds  himself  blndered,  delay- 
ed, or  defrauded  by  hfs  debmr.    With  these 
views  of  the  transaction,  the  plaintiff  Is  en- 
titled to  her  distributive  share  of  tbe  stocks 
and  bonds,  as  if  no  transfer  of  them  had 
been  made  or  attempted.    If,  however,  the 
transfer  were  not  fraudulent  as  against  ber, 
the  same  conclusion  fbllows.    The  gift  was 
not  perfected.    It  was  not  valid  as  a  gift 
inter  vivos,  for  that  goes  Into  absolute  and 
Immediate  effect,— the   donor  parting  not 
only  wttb  tbe  possession,  but  with  the  do- 
minion of  the  property;  nor  as  a  donailc 
causa  mortis,  for  the  securities  were  no' 
delivered  by  the  deceased  In  his  last  sick- 
ness, nor  when  In  any  particular  peril  or 
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death,  or  under  any  special  aOTrehenaion 
of  Bach  periL  Craig  t.  Klttredge,  46  N.  H. 
57.  and  anthoiltles  dted. 

As  to  tbe  bouse  occupied  by  tlie  plaintiff 
and  her  husband  as  a  bomoBtead,  a  different 
case  la  presented.  At  tba  bearing  tbe  plain- 
tiff moved  to  ammd  ber  blU  so  as  to  claim 
one  tbird  part  of  tbe  homestead  premises; 
but  the  claim  was  denied  on  the  ground 
that,  at  the  time  her  husband  took  tbe  home- 
stead deed  as  trustee  for  his  sons,  he  had 
ample  means  remaining  for  a  suitable  pro- 
vision for  tbe  plaintiff,  to  which  denial  she 
excepted.  If  the  purpose  wblcb  prompted 
the  husband's  act  was  not  to  dtfimnd  tbe 
plaintiff,  bnt  a  desire  to  make  a  reasonable 
IMrovisIon  for  hla  minor  dilldren,  whose  in- 
terests it  was  bis  duty  to  guard  and  protect. 
It  would  be  a  misnomer  to  call  the  transac- 
tion ftraudulent.  and  it  must  be  allowed  to 
stand.  In  such  cases  the  facta  are  always 
opeu  to  inquiry,  "and  It  seems  settled  that 
the  court  is  warranted  in  consWering  such 
circumstances  as  the  meritorious  object  of 
tbe  cmiT^ance  and  the  situation  of  the 
husband  in  point  of  pecuniary  meana** 
ScbonlCT,  Dom.  Jtd.  270.  And  this  Is  right 
and  reasonable.  Marriage  does  not  debar 
a  man  from  an  rleftit  to  (Uspose  of  lUs  prop- 
erty during  his  lUe  aocwdlng  to  his  wUl 
and  pleasure.  On  the  oratm^,  '^nothing 
Is  bett»  settled  than  the  powCT  of  a  hus- 
band to  dispose  of  hla  personal  property  in 
good  faith,  by  gift  or  otiierwlse.  during  cov- 
erture, free  from  all  poet  mortou  claims 
thereon  by  his  widow."  Dlckerson's  Ap- 
peal. 1U5  Pa.  8t  186,  8  AtL  04.  It  simply 
debars  him  from  malting  gifts  and  convey- 
ances with  the  view  of  defeating  his  wife's 
marital  rigbts,  and  to  this  extent  only  is 
bis  power  of  disposal  <dogxed  and  fettered. 
When  his  object  is  not  to  defraud  her,  he 
may  therefore  lawfully  sell  or  convey,  and 
he  may  even  make  a  gift  of  his  property  for 
any  lawful  purpose.  If  possessed  of  large 
estate,  the  voluntary  ccmveyance  of  a  small 
portion  of  It  to  a  stranger  would  scarcely 
be  deemed  fraudulent  as  against  her;  and 
if  tbe  conveyance  is  to  hla  children  by  a 
former  marriage,  and  he  retained  that 
which  would,  in  the  ordinary  course  of 
events,  be  ample  provision  fbr  himself  and 
wife  and  family,  there  surely  would  be  no 
fraud  upon  her  marital  rights  cognizable 
In  equity.  See  Butler  v.  Butler,  21  Kan. 
521,  and  authorities  generally.  Taking  into 
consideration  Mr.  Winker's  pecuniary  cir- 
cumstances, tbe  comparatively  small  amount 
invested  in  tbe  homestead  trust  estate  with 
reference  to  tbe  entire  amount  of  his  prop- 
ert>-,  the  meritorious  claims  of  his  children, 
as  such,  upon  him,  and  the  pregnant  fact 
that  this  trust  was  created  long  before  his 
estrangement  from  the  plaintiff,  we  are  of 
opinion  that  tbe  provision  made  by  him  for 
bis  children  was,  under  the  existing  circum- 
stances, a  Just  and  reasonable  one,  that  no 
fraud  upon  the  plaintiff  was  Intended,  and 
v^lA.no.l— 2 


that  her  claim  for  a  share  of  the  homestead 
estate  was  properly  denied.  Exceptions 
overruled. 

DOE,  a  J.,  and  ALLEN,  J.,  did  not  sit 
The  others  ouunrred. 


NORTHERN  R.  R.  v.  MANCHESTER  &  N. 
W.  R.  R. 

(Supreme  Court  of  New  Hampshire.  Merri- 
macli.    Jaly  81,  1891.) 

COMBTITOTIONAL  LaW— DSLBQATIOS  Of  POWKBS— 
IlMUKOTIOir. 

1.  Laws  1866,  c.  1911.  anthorizbig  the 
union  of  two  railroad  companies,  and  author- 
izing the  united  ^wmpany  to  discontiDue  such 

SortiODs  of  tbe  road  as  tbe  directors  should 
eem  necessary,  is  not  unconstitutional,  as  be- 
ing a  d^egation  of  legislative  power. 

2.  Where  two  railroad  companies  exchange 
property  on  couBideration  that  a  certain  road 
should  t>e  dlscontiDaed,  a  succeaeor  to  one  of 
said  roads,  under  a  charter  granted  after  each 
contract  was  made,  wherein  no  allusion  was 
made  to  such  discontinuance,  will  be  enjoined 
in  using  sucb  discontinued  road. 

Bill  In  equity  by  the  Northern  Railroad 
against  the  Manchester  &  North  Weare  Rail- 
road Company  and  others.   Case  discharged. 

O.  B.  Branch,  0.  H.  Bums,  and  L  W. 
Di-ew,  for  plaintiff.  D.  Cross  and  F.  8. 
Streeter.  for  defendants. 

DOB,  C.  J.  Chapter  1911.  Laws  1850.  pro- 
vided tot  tbe  foreclosure  of  the  mortgage  of 
tbe  Gontoocook  Valley  Railroad  by  sale  to 
the  CoDtoocook  River  Railroad,  autboriKed 
ttie  River  Company  to  unite  with  the  Merri- 
mack &  Connecticut  Company,  and  autlior- 
Ized  tbe  united  companies  *to  provide  for 
the  discontinuance  of  such  portion  or  por- 
tl<ms  of  the  tracks  and  road  of  et&er  of 
said  cwporations  ss  shall  be  deemed  by  the 
directors  of  said  corporations  unnecessary  by 
reason  of  su<di  union;  and  after  sucb  union 
the  portion  or  portions  of  track  and  road 
so  agreed  to  be  discontinued  msy  and  shall 
be  discontinued:  provided,  however,  that 
there  shall  be  at  least  one  line  of  railroad 
extending  to  and  beyond  Hennlker."  Com- 
ing and  Gilmwe  were  the  River  Company. 
Laws  1856,  c.  1914.  October  17.  18.j7,  the 
Valley  road  was  conveyed  to  Corning,  wbo 
conveyed  It  to  the  Gontoocook  River  Com- 
pany (L  e.  to  Gllmore  and  himself).  Tbe 
River  Company  paid  him  for  the  Valley  by 
giving  him  a  note  of  the  Valley  for  <i:;iO,000. 
and  gave  him  a  mortgage  of  tbe  road  to  se- 
cure tbe  note,  and  be  transferred  tbe  note 
and  mortgage  to  the  Northern.  Laws  ISuS, 
c  2168,  provided  that  all  powers  relating  to 
discontinuance,  granted  by  the  act  of  1856 
to  the  River  and  Merrimack  A  Connecticut,  to 
be  exercised  up<n  their  union  into  one  cor- 
poration, might  be  exercised  by  them  without 
such  union,  and  authorised  the  River  to  exe- 
cute all  deeds,  mortgages,  and  conveyances 
that  might  be  deemed  necessary  btf  arry  Into 
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effect  section  2,  c.  1911>  tiaws  1856.  Tbe 
Merrlraack  &  Connecticut  Company  bad  been 
formed  hj  the  nnlon  of  tbe  Central  and  the 
Concord  &  Claremont  The  Central  had  been 
mortgaged,  and  delivered  to  tbe  mortgaeeea. 
who  were  opexMng  It,  and  tbe  Northeni 
owned  fha  mortgage  b(mds  to  the  amount  of 
9193,000.  October  13. 1858^  Coming  and  Kstr 
tell  (one  of  tbe  mortgage  trustees  of  the 
Central  and  a  director  of  the  Northern) 
signed  an  agreement  for  carrying  out  the 
plan  of  discontinuance;  Kettell  ezplalnlng 
Ills  posItl<m  by  addhig  to  hla  signature,  "for 
the  parties  in  Interest,"  the  Nottiiem.  The 
last  clause  of  the  agreement  was:  "Said 
Corning  and  bts  assigns  agree  so  to  conduct 
the  business  of  sftld  N.  H.  Centrftl  Railroad 
as  In  no  way  whatever  to  compete  with  the 
OmtoDCook  Blver  Railroad."  October  29, 
1SB8,  the  River  Ccwapany  and  tiie  Meirlmack 
&  Connecticut  Company  passed  votes  tfxc  dis- 
continuance. On  the  same  day  fbsaee  wen 
transactions  wblcb  were,  in  effect,  an  ex- 
change made  by  the  Northern  of  tbe  Cen- 
tral for  the  River.  October  81,  1858,  the 
track  of  the  Central  between  North  Weaie 
and  Hennlker  was  taken  up,  and  the  bridge 
at  Henntkw  was  removed  by  OUmore,  who 
was  snperlnteadeDt  of  the  Ccmowd,  and  the 
rails  and  ties  were  »oi&  under  the  agreem«it 
of  October  ISO,  and  that  part  of  the  Gen- 
tral  has  not  been  iqpented  since  October  81, 
1858. 

The  enUre  legal  character  and  effect  of  tbe 
discontinuance  authorised  by  the  acto  of  18Sn 
and  1858^  agreed  to  by  all  paities  in  inter- 
est, and  carried  into  execution  In  pnrauance 
of  their  agreements  and  the  statute,  need  not 
now  be  determined.  Tbe  defendants  om- 
tend  that  the  acts  autborlring  tt  were  an  un- 
cmstltutloiial  delegation  of  legislative  pow- 
er. The  <diarter  of  the  Central  Comitany 
<lAws  1848,  c.  tj02)  authorised  them  to  con- 
struct and  keep  In  use  a  railroad  from  Man- 
•chester  to  Claremont,  and  i»t»vided  (section 
T)  that  tbe  charter  shmdd  be  void  as  to  every 
pwtloa  of  the  road  not  completed  January  1, 
1800.  Although  the  question  whether  any 
port  of  tbe  road  should  be  constructed  was 
submitted  to  the  company,  there  was  no  dele- 
gatloi  of  l^tshttlve  power.  Petition  of  Mt 
Wasliington  Road  Co.,  35  N.  H.  lai.  140,  141; 
Tied.  PoL,  Powers,  |  12la.  The  legislative 
question  waa  decided  by  the  legislature.  The 
expediency  of  tlie  Investment  was  a  ques- 
ll<m  of  discretion,  necessarily  referred  to  the 
etockbolders.  Tbe  same  distinctly  Is  to  be 
•observed  in  the  acts  of  discontinuance.  The 
legislature  detrarmliied  the  legislative  ques- 
tion, released  the  compan}*  from  their  ob- 
ligation to  r«naln  In  the  public  service,  and 
left  them  to  judge  of  their  own  interests  as 
investora.  Whatev^  else  the  dIscontlniK 
ance  may  be.  It  Is  an  executed  agreemrat  of 
all  parties  In  toterest,  authorised  by  express 
etatute.  Tbe  facts  stated  to  the  ease  show 
that  it  was  a  part  of  the  transaction  In  which 
the  Northern  exchanged  the  Central  for  the 


RlTsr,  and  a  port  of  the  baala  of  that  ex- 
change. Upon  those  facta  a  restoratkm  of  tbe 
disused  road  by  the  defendants  would  be  a 
violation  of  cwitraet  and  a  breach  <rf  faltb. 
What  new  rights  nay  Iw  acquired  in  future 
proceedings  under  recent  lawa  is  a  questloa 
to  be  considered  wbai  it  arlaea.  Upon  the 
facts  stated  In  tbe  case,  it  woidd  be  Inequi- 
taUe  for  the  defendant  to  reconstruct  and 
operate  the  disused  road,  unless  they  dolve 
an  equitable  power  to  do  It  from  the  char- 
ter of  the  Mandieater  &  Nortb  Weate.  Laws 
1«S8,  c.  2155.  This  diarter  was  granted  two 
yeora  after  the  first  act,  authorising  the  dla- 
omtlnuance  on  the  union  of  the  Btr&e  and 
the  Merrimack  &  Gonnectlcnt.  and  two  days 
after  Uie  passage  of  the  second  act,  autborlz-  | 
Ing  tbe  dlscoDtinuance  without  audi  union. 
It  contains  no  allusion  to  eittier  of  the  dla- 
contlnaing  acts.  Then  Is  no  express  repeal 
of  the  disconttoning  law,  and  no  repugnancy 
from  whldi  a  repeal  can  be  implied.  The  gen- 
eral tonus,  *WI  tlierlght8,ftancht8eB,  and  priv- 
H^es  heretofore  conferred  by  law  upcm  said 
N.H.CentraI,"to"be  held  and  enjoyed  •  •  • 
In  tbe  same  mannn:  as  the  same  were  h^ 
and  enjoyed  by  s^  N.  H.  CmtnU  B.  B. 
Company  befora  said  Merzlmack  A  Connee- 
tlcat  River  Railroad  waa  constituted,"  are 
explained  by  wbat  fOUows:  "And  the  pro- 
visions ot  the  act  relating  to  the  union  of  the 
Concord  &  Olarmnont  Railroad  and  the  N. 
H.  Central  Railroad  CcMmpany,  approved  Jan- 
nary  8,  1858  (Laws  18S2,  c.  1347),  BO  fftr  as 
Inconsistent  with  the  provisions  ot  this  act, 
shall  become  and  tbmafter  be  Inoperative 
and  void.**  The  clause  refOrrlng  to  the  pow- 
Ms  held  and  enjc^ed  by  the  Gratntl  before 
the  Bferrimack  &  Connecticut  waa  consti- 
tuted 1^  the  union  ot  the  Central  and  tbe 
0<Hicord  St  Claremont  bas  no  reference  to 
the  discontlnnance  authorised  with  and 
without  the  union  of  the  River  and  tlw  Mer- 
rimack &  GonnectlcuL  l^re  is  no  reason 
to  believe  these  general  terms  were  lnt«id- 
ed  to  rep^il  the  discontinuing  acts,  or  to 
authorlae  a  breach  ot  any  agreement  that 
bad  been  or  might  be  made  vodm'  «lstlng 
law,  and  the  qneation  of  power  to  anthwise 
a  breach  oC  contract  does  not  arise.  Tbe 
plaintiffs  are  »titled  to  an  Injunction  against 
the  use  of  tbe  discontinued  part  ot  the  road. 
Case  discharged. 

BLODOBTT  and  CHAsil^  JJ..  did  not  sit 
The  othvm  concurred. 


GILLIS  T.  CHASE  et  oL 
(Supreme  Court  of  New  Hampshire.  Hill*- 
boroagh.    March  11,  1892.) 
Riparian  Riohts—Usb  of  Watss, 
L  A  riparian  owner  haa  a  right  to  the  rea- 
sonable  use  of  the  water  as  it  passes  his  land, 
^ther  for  bis  own  purposes  or  for  a  sale  to  oth- 
ers. 

2.  Whether  the  use  by  a  riparian  owner  of 
the  water  as  It  passes  is  reasonable  is  a  ques- 
tion of  fact  for  the  jury. 
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Oase  reserved  from  BUlsborotigfa  coanty. 

Fire  acttoDB  by  John  F.  Gillls,  administra- 
tor of  John  amis,  against  William  F.  Cbase 
and  others,  for  diverting  water,  and  dimin- 
ishing the  flow  OQ  plaintiff's  land. 

Facta  foand  by  the  court;  The  plaintiff  and 
«ne  J.  S.  Winn  are  riparian  owners.  Winn's 
land  is  a1>oTe  the  plaintiff's  upon  the  stream. 
About  15  years  ago  Winn  built  a  dam  to  hold 
back  tbe  water,  and  formed  a  reservoir,  from 
which,  by  an  aqueduct,  he  supplied  water  to 
hl8  farm  buildings.  He  also  permitted  the 
defendants,  who  are  not  riparian  owners,  to 
oonnect  aqueducts  with  the  reservoir,  and 
thereby  sui^ly  their  buildings  with  water, 
conveying  to  same  by  deed  a  right  to  such 
use.  The  defendants  all  claim  the  right  to 
take  the  water  from  the  reservoir  under  J. 
S.  Winn,  the  owner  of  the  laud  where  the  res- 
ervoir is  located,  and  the  owner  of  a  part  of 
the  meadow  from  which  the  water  Is  eollect- 
Hd.  The  use  of  the  water  made  by  the  sever- 
al defendants  is  reasonable  as  to  the  quantity 
used.  Should  all  the  defendants  cease  uslug 
the  water,  the  amount  flowing  by  the  plain- 
tiff's land  would  not  be  pwceptlbly  increased. 
Judgment  for  defendants. 

Henry  B.  Atherton,  for  [riaintlff.  Ohas.  H. 
Bums,  for  defendants. 

BLODGETT,  J.  The  case  finds  that  "the 
defendants  all  claim  the  right  to  take  the  wa- 
ter from  tbe  reservoir  under  J.  S.  Winn,  the 
owner  of  the  land  where  the  reservoir  is  lo- 
cated, and  the  owner  of  a  part  of  the  meadow 
from  which  the  water  Is  collected."  In  virtue 
of  the  ownership,  Winn's  right  to  dlva*t  the 
water  for  nse  to  a  reasonable  extent  was  in- 
cident to  tbe  land,  and.  as  the  plaintiff  has 
failed  to  show  any  actual  damage,  It  Is  only 
for  an  unreasouable  and  unauthorized  dlver- 
fiiou  that  the  law  will  imply  damage  to  him, 
hM^ause,  each  rliMrlan  proprietor  having  the 
right  to  a  Just  and  reasonable  use  of  the  wa- 
ter as  it  passes  through  and  along  his  land,  It 
Is  only  when  he  transcends  his  right  by  an 
unreasonable  and  nnauthorlzed  use  of  It  that 
no  action  will  lie  against  blm  by  another  pro- 
prietor, whose  common  and  equal  right  to  the 
flow  and  enjoyment  of  the  water  la  thereby 
Injuriously  affected.  And  as  the  reasonable- 
ness of  the  use  Is,  to  a  considemble  extent,  a 
question  of  degree,  and  largely  dependent  on 
the  circumstances  of  each  case,  It  Is  to  be 
Judged  of  by  the  jury,  and  must  be  determined 
at  the  trial  term  as  a  mixed  question  of  law 
and  fact.  Jones  v.  Aqueduct  Co.,  62  N.  H.  488, 
m;  Rlndge  t.  Sargent,  64  N.  H.  294,  205,  9 
AtL  723.  This  question  having  been  found 
adversely  to  the  plaintiff  by  the  trial  court, 
the  finding  is  cuicluslTe  against  him  (Jones  v. 
Aqueduct  Co..  supra),  and  omsequently  the 
only  question  now  open  to  him  is  as  to  the 
light  of  Winn,  In  his  character  as  a  riparian 
Itroprletor,  to  s^  the  nonripartan  defendants 
niiy  of  the  water  belonging  to  him  as  incident 
to  his  land.    The  English  rule  is  understood 


to  be  that  "a  riparian  owner  cannot.  exc^M 
as  against  himself,  confer  on  one  who  U  not  a 
riparian  owner  any  right  to  use  the  water  of 
the  stream;  and  any  used  by  a  nonriparian 
proprietor,  even  under  a  grant  from  a  ripa- 
rian owner,  is  unlawful."  Ormerod  v.  Mill 
Co.,  11  Q.  B.  Dlv.  155;  Swindon  Waterworks 
Co.  T.  Wilts  &  Berks  Canal  Nav.  Co.,  L.  R.  7 
H.  L.  697;  NuttaU  v.  Bracewell,  L.  R.  2 
Exch.  1.  But  this  rule  Is  otherwise  In  this 
Jurisdiction,  for  it  Is  held  here  to  be  a  ques- 
tion of  fact  whether  the  use  of  the  water 
made  by  a  riparian  owner  for  bis  own  pur- 
poses or  for  f>ale  to  others,  Is.  under  all  the 
circumstances,  a  reasonable  use.  Jones  t. 
Aqueduct  and  Kludge  v.  Sargent,  supra.  And 
in  view  of  tbe  finding  that  the  sale  of  the  wa- 
ter to  the  defendants  by  Winn  Is  a  reasonable 
use  of  his  right  as  a  riparian  owner,  tbe  plain- 
tiff has  no  standing  on  this  branch  of  the 
case.   Judgment  for  the  defendants. 


CLARK.  J.»  did  not  sit 

cun-ed. 


The  others  con- 


PARKBR  et  al.  r.  LBAOH  et  al. 
(Bnpreme  Court  of  New  Hampshire.  HUls- 
borou^.    March  13, 1881.) 
Wills— Natitrb  op  Bbtite. 
A  legacy  to  each  of  the  children  of  L., 
begotten  during  his  natural  life,  to  be  paid  when 
they  severally  arrive  at  the  age  of  21  years,  at 
the  death  of  testator  vests  in  those  that  are 
living,  and  lo  after-born  children  at  their  birth. 

Bill  by  Walter  M.  Parker  and  David  S. 
Leach,  executors,  against  Charles  W.  Leach 
and  others,  for  direction  of  construction  of  a 
will. 

The  plaintiffs  are  executors  of  the  will  of 
David  S.  Leach,  made  April  24,  1877,  which 
contained,  among  others,  the  following  be- 
quests: "3rd.  I  give,  bequeath,  and  devise 
unto  the  eons  of  David  R.  Leach,  begotten 
by  him  during  bis  natural  life,  my  undivided 
half  of  a  certain  parcel  of  land,  with  tbe 
brick  buildings  thereon,  called  tbe  'Martin 
Block,'  •  *  •  to  have  and  to  hold  the 
same,  to  them  and  their  heirs  and  assigns. 
In  equal  shares,  subject  to  the  following  leg- 
acy: 4th.  I  give,  bequeath,  and  devise  to 
tbe  daughters  of  David  R.  I^acb,  begotten 
by  him  during  his  natural*  life,  the  sum  of 
five  himdred  dollars  each,  to  be  paid,  In 
one  year  from  my  decease,  from  tbe  Income 
of  said  Martin  Block."  January  19,  1878, 
tbe  testator  made  a  codicil  to  his  will,  con- 
taining the  following:  "I  hereby  revoke 
item  3rd  In  said  will,  devising  to  the  sons  of 
David  R.  Leach  one  undivided  half  of  Mar- 
tin's Block,  and  In  lieu  of  said  legacy  I  give 
and  bequeath  unto  said  legatees  the  sum  of 
one  thousand  dollars  each,  and  no  more,  pay- 
able on  their  arriving  at  the  age  of  twenty- 
one  years,  respectively,  without  Interest.  I 
hereby  revoke  and  strike  out  of  Item  4  the 
words  'out  of  the  income  of  said  Martin 
Block,*  being  the  last  eight  wood»  M^-^f^ 
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Item.  I  aJso  revoke  so  much  of  eald  Item 
as  relates  to  the  time  of  payment  of  Bald 
legacies,  and  Instead  thereof  I  direct  that 
the  same  be  paid  when  the  legatees  arriTe 
at  the  age  of  twenty-one  years,  respectively." 
The  residuary  clause  gave  all  of  the  estate 
nndisposed  of  to  the  trustees  of  funds  for  a 
certain  charity,  upon  condition  tliat  the  trus- 
tees should  serve  without  compensation  la 
the  execntlon  of  their  trust  And  in  case  of 
the  failure  of  said  legacy  by  reason  of  that 
condition  the  residue  Is  given  to  another 
charity.  David  R.  Leach  Is  living,  51  years 
of  age,  and  married.  There  have  been  bom 
to  him  eight  children,  both  sons  and  daugh- 
ters. One,  bom  February  25,  1876,  died 
shwtly  after  birth;  one,  George  B.  Leach, 
bom  November  8,  1863,  died  November  24, 
187&  The  testator  died  April  1,  1S7&  One 
child— a  daughter— has  been  bom  to  David 
B.  Leach  since  the  testator's  death.  The 
executors  have  performed  all  the  duties  Im- 
posed upon  them,  except  the  payment  of  the 
legacies  to  such  of  the  sons  and  daughters 
of  David  R.  Leach  as  have  not  attained  the 
age  of  21  years,  and  such  as  may  hereafter 
be  bom  to  him,  and  the  payment  of  the  resi- 
due of  the  estate  to  the  party  entitled.  They 
ask  the  direction  of  the  court,  in  the  further 
adroinlstration  of  the  estate:  (L>  Whether, 
under  said  will  and  codlcU,  sons  or  daugh- 
ters of  David  R.  Leach,  bom  after  the  death 
of  the  testator,  are  legatees;  <2)  whether 
the  daughters  of  David  R.  Leach  are  enti- 
tled to  Interest  on  the  legacy  of  $500  each, 
and.  If  so,  from  what  time;  (3)  whether,  if 
any  son  or  daughter  should  die  before  at- 
taining the  age  of  21  years,  the  legacy  would 
lapse,  or  pass  to  the  heirs  of  such  child;  (4) 
whether  the  son  of  David  R.  Leach,  who 
died  before  the  testator,  Is  entitled  to  any 
legacy;  and  (5)  as  to  the  dut7  of  the  execu- 
tors In  relation  to  Qua  residue  of  the  estate. 

N.  F.  Hunt,  for  plalntlflk   J.  W.  Fellows, 

for  defendants. 

BIXGHAM,  J.  It  was  the  Intention  of  the 
testator  in  his  will,  as  modified  by  his  cod- 
icil, that  each  son  of  David  R.  T^each,  wheth- 
er begotten  before  the  testator's  death  or 
aftervrards,  should  be  paid  out  of  his  es- 
tate the  sum  of  fl,000,  payable  to  each  on 
his  arrival  at  the  age  of  21  years,  without 
Interest,  and  to  each  daughter  begotten  by 
said  David  B.,  either  before  or  after  the 
death  of  the  testator,  the  sum  of  f 500,  pay- 
able when  each  should  arrive  at  the  same 
age,  and  that  neither  the  legacies  to  the 
sons  nor  the  daughters  should  carry  Interest 
till  after  they  were  payable,  and  they  do 
not.  These  legacies  vested  In  the  legatees 
living  at  the  death  of  the  testator,  payable 
as  provided  In  the  wtU,  and  in  those  bom 
subsequent  to  his  death,  when  bom,  to 
be  paid  when  they  become  21.  Felton  v. 
Sawyer,  41  N.  H.  202;  Brown  v.  Brown, 
44  N.  H.  281,  283;  Ordw87  T.  Dow,  66  N. 


H.  11;  Benton  v.  Benton.  66  N.  H.  168,  20 
Atl.  365.  The  testator  Intended.  If  a  son  or 
daughter  should  die  before  his  death,  tlmt 
the  legacy  should  lapse,  but  that  no  legacj- 
to  a  legatee  living  at  his  death,  or  to  one 
bom  subsequently  thereto,  should  lapse  if 
such  legatee  should  die  after  the  death  of 
the  testator,  and  before  arriving  at  the  age 
of  21  years,  because,  the  legacy  having  vest- 
ed. It  would  pass  to  the  heirs  of  such  lega- 
tee. It  was  also  the  testator's  intention  that 
the  portion  of  hla  estate  left  after  meeting 
the  previous  requirements  of  his  will  should 
pass  to  cei-tain  trustees,  on  the  condition  that 
they  serve  without  compensation.  When 
this  shall  be  accomplished,  the  trustees  will 
become  residuary  legatees.  The  legacy  to 
Ethel  M.  Leach,  the  youngest  child,  will  not 
become  payable  till  September  22, 1899;  and 
it  is  understood  that  David  R.  Leach,  of 
Litchfield,  Is  now  living,  and  that  sons  and 
daughters  may  yet  be  begotten  by  him.  The 
executors  may  settle  their  accounts,  and  pass 
the  remaining  estate  to  the  trustees,  subject 
to  the  payment  of  all  legacies  which  now  or 
may  hereafter  exist  under  the  will,  on  the 
trustees  furnishing  bonds  to  the  executors 
to  pay  these  legacies,  and  save  them  harm- 
leas  from  not  pajlng  the  same. 

BLODGBTT,  J.,  did  not  alt  Tbe  others 
concurred. 


CLEVELAND  MACH.  WORKS  v.  LANG. 
Sherilf. 

(Supreme  Coart  of  New  Hampshire.  Merri- 
mack.  March  17,  1893.) 

CSOSDITIOSJII.  SaLBS— COKFLICT  OF  LaWS— At- 
TAOHMBKT. 

1.  Where  personal  property  Is  sold  in  Mas- 
sachusetts, coimltionally,  tinder  a  contract  valid 
in  Massacbusetts,  and  Is  removed  Into  New 
Hampshire,  it  ia  not  within  the  provisions  of 
Lawa  1S85,  c.  30,  requiring  a  memorandum  and 
record  of  the  lien,  though,  when  sold,  it  was 
naderstood  it  was  to  be  taken  to  New  Hamp- 
shire. 

2.  One  attaching  property  conditionally  sold 
as  the  property  of  the.  purchaser  acquires  no 

lien. 

Case  reserved  from  Merrimack  county. 

Replevin  by  the  Cleveland  Machine  Works 
against  WlUiam  P.  Lang,  sherlft,  for  two 
machines,  situate  In  the  Granite  Mills  In 
Northfield,  In  said  county,  and  attached  as 
both  real  and  personal  estate  by  the  defend- 
ant, a  deputy  sheriff,  on  a  writ  in  favor  of 
Denny,  Rice  &  Co.  against  Edward  P.  Par- 
sons. Plea,  general  Issue,  and  brief  state- 
ment that  the  machines  were  the  property 
of  said  Parsons,  and  that  they  had  become 
annexed  to  the  Granite  Mills  and  liable  to 
attachment  as  part  of  the  realty.  Reserved. 
Judgment  for  plaintiff. 

The  negotiations  for  the  machines  were 

had  and  completed  with  the  plalntifrs  at  their 

place  of  business  In  Worcester,  Mass.,  by 

one  Greene,  as  agent  fjiw  £a]»pns^who  re- 
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nded  in  BosfcMi.  AaUte  finuu  tlie  ftsreement 
of  the  plaintUDi  to  amd  cme  of  their  on- 
ployte  to  Northfleld  to  set  np  the  nuuddnea. 
whitih  Oier  did,  the  terms  (rf  the  «mtract 
were  as  foIIoWB:  'TUton.  N.  H.,  Oct  14, 
1S&0.  Borrowed  and  recelTcd  of  Cfleyelaiid 
Uachine  'Waeka,  Wncester,  Mass.,  the  fol- 
lowing machtaiarjr.  If  the  price  set  against 
them  is  paid  as  per  manorandam  below,  the 
property  la  to  bdong  to  Edward  F.  Paz^ 
sooh;  otherwise,  It  remains  the  propertr  of 
the  said  C^dand  Machine  Works.  Notes 
and  drafts.  If  given,  are  not  to  be  ocmsldered 
as  psTDients  until  they  are  paid,  and  all  part 
payments  are  to  be  forfeited  by  the  nonpi^- 
ment  of  balance  at  lime  stated.  In  the 
meantime  the  said  Edward  P.  Fanoas  la  to 
keep  the  property  in  good  order,  and  may 
use  It  free  frmn  any  other  cha^;  and  tiie 
laid  Edward  P.  Faraons  further  agrees  to 
pay  such  price  as  per  .memorandum  beiow, 
and  to  ke^  the  property  sufficiently  iosnred 
tor  the  b«i^t  ct  the  satd  derdand  Machine 
Works.  List  of  madUneir  Induded  In  the 
above  agreement  as  fcdlows,  with  prices  an- 
oexed:  One  10/4  dotii  diyer,  vlth  No.  8 
eiliaoster,  1.00&-feet  heater,  and  dottalng  of 
braw  wire  set  In  leatiier  and  papw,  j|l,loaO0L 
Terms  of  payment:  1300.00  cash  thirty  days 
after  ahlpnkent;  balance,  four-mouths  note 
(fS00.O0),  dated  at  time  of  shipment,  and  In- 
terest added.  One  90-lnch  blanket  gig,  and 
one  let  of  slata*  4215.00.  Terms  of  payment: 
loaoo  cash  tbMj  days  after  shipment;  bal- 
auc-e  ($lfH».O0},  flre-montiis  note^  dated  at 
time  of  ^pment,  with  Interest  added.  Ed- 
ward P.  Parsons."  This  paper  was  signed 
by  Parsons  In  BoBt<m,  and  ddirered  to  the 
plalutlff  b^bre  the  machines  were  dipped, 
but  It  has  never  been  recorded  in  Northfleld 
or  elsewhere  In  this  state.  Boon  after  the 
plaintiff  shipped  the  machines  from  Wor- 
ceHter,  Parsons  paying  the  ft«Ight  to  North- 
fidd.  Hie  machines  were  placed  In  his  mill, 
sad  used  therein  untO  lUs  bllnre.  which  oc- 
curred shortly  iifterwards.  Hie  dryer  weigh- 
ed 7,0U0;  and  the  gig,  8,800  pounds.  The 
Klg  was  not  fsstened  to  the  fioOT  at  all,  and 
tbediyo-  by  only  two  or  three  screws.  Par- 
floos  nem  paid  but  9100  on  the  contract, 
and  never  claimed  the  machines  to  be  bis 
pn^erty.  At  the  time  of  the  Denny,  Rice  & 
Co.  attachment,  neither  they  nor  the  defend- 
ant had  notice  at  tihe  plaintiffs'  lien. 

C.  C.  Ro]?ers  and  liJ.  A.  &  C.  B.  Hibbard, 
for  plainUtEs.  W.  B.  F^ws  and  F.  N.  Pai^ 
sons,  for  defendant 

CI^ARK,  J.  By  the  terms  of  the  contract 
the  machines  were  to  remain  the  property  of 
the  Cleveland  Machine  WoAs  until  paid  for. 
Tbe  contract  was  negotiated  In  Massachu- 
setts,  hj  citizens  of  Massachusetts,  respect- 
tni;  property  situated  In  Massachtisetts.  The 
shlpownt  of  the  machines  at  Worcester, 
Parsons  paying  the  freight  from  that  point 
made  Worcester  the  place  of  delivery,  and 
Tested  In  Parsons  alt  the  right  and  in- 


terest be  erar  acQulred  bi  the  ^operty. 
The  agreement  to  send  a  man  to  set  19 
the  machines  at  Northfleld  was  not  a  con- 
dlti<m  precedent  to  ttte  vesting  ot  the  con- 
ditional title  In  Parsons,  any  more  than  an 
agreement  to  famish  Instruction  as  to  the 
mode  of  operating  the  machines  would  have 
been.  The  wrlttoi  agreement  shows  that  tiie 
parties  understood  that  the  condlticmal  title 
passed  upon  the  diipment  of  the  madiines 
by  fixing  the  times  of  payment  from  that  1 
date.  The  contract  was  a  conditional  sale 
of  diattels  in  Massachusetts,  negotiated  and 
completed  thore  by  Massachusetts  parties, 
and  valid  b^^  the  law  of  Massachusetta;  and, 
being  valid  whore  it  waa  made.  Its  validity 
was  not  affected  by  the  subseqoent  removal 
of  the  pnqwrty  to  New  Hampshire.  Sessions 
r.  Little,  9  N.  H.  271;  Smith  v.  Godfrey,  28 
N.  H.  879;  Stevens  v.  Norrls,  80  N.  H.  466. 
As  a  general  rule,  contracts  respecUng  the 
sale  or  transfer  of  personal  property,  valid 
whwe  made  and  where  the  property  is  aSt- . 
uated,  will  be  upheld  and  enforced  in  an- 
other state  or  country,  although  not  executed 
according  to  the  law  o£  the  hitter  state,  unr 
less  such  enforcement  would  be  in  contraven- 
tion of  positive  law  and  public  interests.  A 
prasonal  mortgage  of  property  in  another 
state,  executed  and  recorded  according  to  the 
laws  of  that  slate.  Is  valid  against  the  cred- 
itors of  the  mort^gor  attaching  the  prop- 
erly In  tills  states  altiiough  tiie  mortesge 
is  not  recorded  here.  Oftutt  v.  Flagg,  10 
N.  H.  46;  Ferguson  v.  Clifford,  87  N.  H.  66. 
A  mort^gor  of  horses  In  Massachusetts, 
bringing  them  Into  this  state,  cannot  sub- 
lect  them  to  a  Uoi  fOr  their  lueplng  against 
the  Massadiusetts  mortgagee.  Sargent  v. 
Vabet,  55  N.  H.  287.  A  boarding  house  ke^ 
er's  lien  under  the  laws  of  Massachusetts  is 
not  lost  by  bringing  the  property  into  this 
state.  Jaqulth  v.  Express  Co.,  60  N.  H.  61. 
Fwmerly.  by  the  law  of  Vermont  a  chattel 
mortgage  was  Invalid  against  credit(Hrs  of  the 
mortgagor,  If  the  property  remained  lu  his 
possession.  But  it  was  held  both  In  Ver- 
mont and  New  Hampshire  that  a  mortgage 
of  personal  property  in  New  Hampshire,  duly 
executed  and  recorded  according  to  the  law  of 
New  Hampshire,  was  valid  against  creditors 
of  the  mortgagor  attaching  the  property  in  his 
possession  in  Vermont.  Cobb  v.  Buswell,  37 
Vt  837;  Lathe  v.  SchofT.  60  N.  H.  34.  In 
Oobb  V.  Buswell,  the  property  was  taken 
to  Vermont  with  the  consent  of  the  mort- 
gagee, and  in  Lathe  v.  Schoff  ft  was  under- 
stood when  the  mortgage  was  executed  thar 
the  horses  mortgaged  were  to  be  removed 
to  Vermont  by  the  mortgagor,  and  kept 
there  after  the  season  of  summer  travel  closed. 
80  a  chattel  mortgage  made  by  a  citizen  of 
Massachusetts  temporarily  In  New  York  with 
the  mortgaged  property,  if  valid  by  the  law 
of  New  York,  Is  valid  against  the  credIt(Hra 
of  the  mortgagor  attaching  the  property  in 
his  possession  In  Massachusetts.  Lang- 
worthy  V.  Little,  12  Cush.  108.  . 
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The  law  of  New  Hampshire  reBpectlnr  ocm- 
dltlonal  aale«  baa  no  ectraterritoiial  force, 
and  does  not  apply  to  aalea  made  out  of  the 
Btate.  Neither  the  parties  nor  the  subject- 
inatter  of  the  contract  reapeetlng  the  ma- 
ohlnes  were  within  Ita  opttatlon.  If  the  coi^ 
dltlonal  sale  had  been  made  In  this  state, 
before  the  atstate  requiring  an  affidavit  of 
the  good  faith  ot  the  transaction  and  a  rec- 
ord in  the  town  clerk's  office,  It  would  not 
have  been  affected  by  the  statute.  When 
the  machines  were  brought  to  this  state,  then 
was  no  lOOTlslon  of  the  statute  tor  recorA- 
lug  the  plalntUTs  Uol  There  was  no  change 
lor  transfer  of  title  in  this  state,  and  the  title 
pf  the  plaintiff,  valid  gainst  creditors  under 
la  contract  completed  In  Massachusetts,  was 
[not  destroyed  by  the  ranoral  of  the  proper- 
ty to  New  Hampshire.  Smith  t.  Moore,  11 
'n.  H.  65,  dted  by  the  Avoidant  as  sustain- 
ing the  position  that  the  plaintiff's  Ilea  was 
destroyed  because  there  was  no  law  hi  Ma 
state  providing  for  a  record  In  such  a  case, 
Is  an  authority  against  the  defendant.  In 
that  case  the  iwoperty  was  In  this  state  when 
the  mortgage  was  made,  the  mortgagor  re- 
siding out  of  the  state.  The  court  says: 
"If  the  property  bad  been  situated  out  of  the 
sUite  when  the  mwtgagtt  was  made,  and  the 
mortgage  had  been  valid  according  to  the 
law  of  the  place,  a  subsequent  remonl  of 
the  pn^r^  to  Oils  state  would  not  have 
affected  Its  validity;"  dtlng  OCTntt  v.  Flagg, 
10  N.  H.  4&  Oondltlonal  sales  were  valid 
in  this  states  without  record,  until  January 
1,  1886.  McFarland  v.  Farmer.  42  N.  H. 
'386;  H<dt  V.  Holt,  S8  N.  H.  276;  Weefca  v. 
Pike,  00  N.  H.  447.  The  statute  of  18S5 
(chaptfflT  80)  had  no  apidlcatUm  to  contracto 
betwerai  parties  restdlng  out  of  the  state, 
and  made  no  provision  tar  recording  such 
contracts.  The  tect  that  the  cmtract  is  not 
within  the  statute  Is  an  answer  to  the  posi- 
tion that  the  plaintiff's  title  Is  to  be  tested 
by  the  law  of  New  Hampshire.  Tlie  attach- 
ment (tf  the  real  estate  gave  the  defendant  no 
possession  of.  or  ri^t  of  property  in,  the 
machines.  Scott  v.  Print  Works,  44  N.  H. 
S07.  Hy  attaching  them  a»  pCTBonal  prop- 
erty, the  defendant  claims  to  hold  the  poa- 
sesBton  and  pn^erty  In  tliem,  as  the  prop- 
erty of  Parsons,  for  the  benefit  of  the  at- 
taching creditors.  If  Parsons  had  sn  at- 
tachable Interest  subject  to  the  plaintiff's 
lien,  the  defendant's  dalm  to  hold  the  en- 
tire property  under  tiie  attachment  entitles 
the  plaintiff  to  maintain  replevin,  if  it  has 
any  title  to  the  machines,  and  there  Is  no 
estoppel  As  between  the  plaintiff  and  Par- 
sons, the  machines  were  the  property  of  the 
plaintiff.  They  were  never  the  property  of 
Parsons.  He  was  simply  a  bailee,  and  nev- 
er  cdalmed  to  own  them.  "Judgment  and 
execution  liens  attach  to  tlie  defendant's  real. 
Instead  of  his  apparent,  iiUerest  in  the  prop- 
erty. It  follows  from  tUs  that  the  sale 
made  under  such  a  Uen  can  ordinarily  trans- 
fer no  interest  beyond  that  in  fact  held  by 


the  defendant  when  the  Uen  attached,  or 
acquired  by  him  subsequently  tiiereta  and 
befwe  the  sale.'*  Preem.  Ex'ns,  |  335.  A 
IHurcliaser  at  u  sheriff's  sale,  there  belne  no 
estoppd,  acqnlrra  no  title  to  proporty  not  be- 
longing to  tliu  debtor.  B^ant  v.  Whitcher. 
52  N.  H.  IDS.  An  attaching  credltw  la  not 
in  the  position  ct  a  purchaser  for  a  valua- 
ble consideration,  without  notice  of  any  de- 
fect of  title.  The  defendant  and  the  cred- 
itors of  Parsons  whom  he  reia-esents  do  not 
occupy  the  rdatlon  of  bona  fide  vendees  or 
mortgagees  for  value,  without  notice.  They 
stand  no  better  than  Parsons,  who  never 
owned  or  daimed  to  own  the  machines.  Their 
claim  to  hold  the  property  agaimt  the  plalu- 
tUTa  title  Is  based  upon  Panmis'  ownership, 
and  not  upon  any  attempted  transfer  of  title 
by  him  to  them;  and,  as  he  had  no  title,  they 
took  nothing  by  the  attachment  The  case 
has  no  analogy  to  an  attachment  of  property 
to  which  the  debtw  has  a  voidable  title,  val- 
id until  rescinded  (Bradley  v.  Obear.  10  N. 
H.  477),  w  to  the  numerous  class  of  cases 
where  the  debtor  once  had  a  valid  title, 
which  he  lias  conveyed  or  transferred  in 
fraud  of  creditor.  As  ParsiHis  bad  no  tlUe 
to  the  machines,  and  no  legal  or  equitable 
ground  of  esti^ipel  to  the  assertion  of  the 
plaintiffs  title  Is  shown,  the  plalntUC  Is  enti- 
tled to  Judgment   Judgment  for  plaintiff. 

BLODGBTT,  J.,  did  not  sit  The  others 
concurred. 


DOW  V.  BLBCTBIO  CO. 
(Supreme  Court  of  New  Hampdiire.  HllMtor 
ongh.  July  27,  18M.) 

DaHAQKS   for  FloWAOS  —  PbTITIOH  VOE  AsSBflS- 

MBNT— Amount  of  Compeitsation— CoirsTin;- 

TIONALITT  or  ACT— ReMAHKS  BT  COCKSBU 

1.  On  a  petition  for  the  aweBsment  of  dam- 
ages under  tbe  flowage  act,  the  question  wheth- 
er the  statutory  requirement  that  50  per  cent. 
he  added  to  the  damages  as  agsesawi  was  re- 
pealed by  a  later  act  is  Immaterial  when  thf 
petition  was  filed  before  the  passage  of  the  later 
act. 

2.  Persons  availinK  themselves  of  the  per- 
mission  granted  by  Pub.  Sl  c.  142,  Et  12,  Ik. 
to  flow  others*  lands,  and  applying  for  nn  as- 
sessment of  damares,  cannot  attaclc,  as  beini; 
uQconstitutional,  the  provision  requiring  one  sW 
flowing  others'  land  to  pay  50  per  cent  in  ad- 
dition to  the  actual  damages. 

3.  A  statement  by  counsel  for  one  flowing 
the  land  of  another,  on  a  petition  to  assess  dam- 
ages therefor,  that  the  law  not  only  gives  com- 
pensation; it  0Tea  more,"  is  not  ground  for  com- 
plaint by  petitioners,  wnetlier  or  not  the  jurors 
knew  that,  under  the  law,  60  per  cent,  would 
be  added  to  their  verdict. 

Exceptions  from  Hillsborough  county. 

PetlthHns  by  Samuel  J.  Dow  against  the 
EUectrIc  Oompany  and  by  said  comiwny 
against  Dow  for  tbe  assessment  of  damages 
under  the  fiowage  act  Vwdlct  for  said 
Dow.  Both  parties  ezc^t  Bxoeptloos 
overruled. 

The  plaintiff  moved  that  SO  per  cent  be 
added  to  tbe  amount  otjpe  verdict  Tbe 
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defenduita  objected  on  tbe  ground  that  tbe 
provision  of  tbe  statute  requiring  tlie  addi- 
tion is  (1)  oncoDBtltutlonal,  and  (2)  has  been 
repealed.  In  bia  opening  statement,  coun- 
sel for  the  defendants  said;  "Tbe  law  not 
only  gives  compensation;  It  gires  more."  To 
this  the  plaintiff  objected.  The  court  ruled 
that  the  statement  was  improper,  and  told 
the  Jnry  they  could  give  only  (air  compensa- 
tion. Thereupon  the  defendants'  cotmsel 
proceeded  as  follows:  "I  am  sorry  that  I 
i-annot  state  the  whole  law  under  the  objec- 
tion of  my  brother  and  tbe  mling  of  the 
court.  I  don't  know  bow  you  can  be  made 
familiar  with  it  unless  you  are  familiar  with 
the  statute  law  of  the  state.  The  law  gives 
full  damages,  full  and  running  over,  ade- 
quate and  more  than  adequate,  for  tbe  In- 
juries Inflicted." 

Bumham,  Brown  &  Watt&i,  for  plaintiff. 
D.  Gross  and  Sollowi^  A  TopUff,  for  defend- 
ants. 

GARPHNTBR,  J.    The  question  whether 
the  statute  requiring  50  per  cent  to  be  added 
to  the  damages  estimated  by  the  committee 
or  assessed  by  the  Jury  (Pub.  8t  c.  142,  H  16 
and  17)  Is  repealed  by  the  act  of  March  30, 
1893  (Laws  1883,  c.  50),  need  not  be  deter- 
mined.   The  plaintiff's  i»etltion  for  tbe  as- 
sessment of  the  damages  was  filed  August 
31,  1891,  and  the  defendants'  like  petition  in 
March,  1892.    A  snbsequcnt  repeal  of  the 
statute  could  not  affect  the  decision  of  tbe 
cause  in  this  particular.    Bill  of  Rights,  art 
23;  Woart  v.  Wlnnlck,  3  N.  H.  473;  Dow 
V.  Norrls,  4  N.  H.  16;  WlUey  T.  Epplng,  18 
N.  H.  58;  Towle  t.  Railroad  Co.,  18  N.  H. 
547;  Smart  T.  Railroad  Co.,  20  N.  H.  233; 
Rich  T.  Flanders,  39  N.  H.  304;  Kent  T. 
tiray.  63  N.  H.  .S76.    When  a  legislative 
grant  of  authority  to  exercise  the  power  of 
eniln^t  domain  contains  a  condition  that 
the  grantee  shall  pay  more  than  the  value  of 
the  property  taken  under  tbe  power,  the 
grantee  accepting  the  grant  and  exercising 
the  power  cannot  question  the  constitutional- 
ity of  the  cmidltion.    The  defendants  were 
authorized  to  flow  the  plaintiff's  land  upon 
the  condition,  among  others,  tbst  tbey  pay 
iixe  damages  thereby  done  to  bim  and  50  per 
cent  In  addiUon.    Pnb.  St  c  142,  4g  12-18. 
Tbe  statute  Is  permissive.    It  confers  a  prlv- 
U^e,  which  the  defendants  were  at  liberty 
to  exercise  or  not,  as  they  saw  flt    But  they 
cannot  take  and  enjoy  the  benefit  without 
performing  the  condition  on  which  It  Is  glv- 
en.    By  their  exercise  of  the  power  con- 
ferred, flowing  the  plaintiff's  land  and  ap- 
plying for  an  assessment  of  the  damages, 
they  are  precluded  from  denying  tbe  validity 
of  the  condition.    The  question  of  its  constl- 
tDtlonali^  under  either  the  federal  or  state 
constitution  is  not  open  to  them.    Pitkin  v. 
Springfield,  112  Uass.  509;  Deverson  v.  Rail- 
road Oo.,  58  N.  H.  129,  131,  and  cases  cited; 
Dodge  V.  Stickney.  61  N.  H.  607,  610,  611; 
People  V.  Murray,  5  HUl,  468,  47Z    The  de- 


fendants* objection  that  the  statute  Is  In  con- 
flict with  both  constitutions,  or  either  of 
them.  Is  overruled. 

The  remarks  of  the  defendants'  counsel  re- 
lated not  to  the  facts  of  the  case,  but  to  tbe 
law.  They  could  not  have  Injured  the  plain- 
tiff If  the  Jurors  knew  that  50  per  cent,  was 
to  be  added  to  their  verdict,  if  tbe  Jurors 
did  not  know  that  their  verdict  was  to  be 
so  Increased,  the  counsel  did  not  Inform 
them,  and  his  statements.  If  they  bad  any 
effect,  would  seem  quite  as  likely  to  opemte 
In  favor  of  the  plaintiff  as  against  hhn.  Ex- 
ceptions overruled. 

BLODGKTT,  J.,  did  not  sit  The  others 
concurred. 


ROCKINGHAM  BLDG.  CO.  v.  BUUUX- 
OAME. 

SAME  V.  BROWN. 
(Supreme  Court  of  New  Hampshire.  Rocking- 
ham. March  17,  1893.) 
Stock  Subsoriptjox — Suit  voh  Assessmbnt. 
When  8  subscriber  for  stock  agrees  ti> 
take  only  a  specified  number  of  shares,  without 
expressly  promiBlog  to  pay  assessments,  be  can- 
not be  personally  sued  for  Tsfussi  to  pay  au 
assessment  until  his  shares  have  been  sold  to 
pay  the  assessment 

Actions  by  tbe  Rockingham  Building  Com- 
pany against  William  Burllnsiune  and  An- 
drew J.  Brown,  In  whidi  plaintiff  was  ncm- 
sulted. 

Action  by  the  plaintiff,  a  voluntary  corpo- 
ration, to  recover  as  damages  from  the  d4>- 
fendants  for  refusing  to  accept  and  pay  for 
certain  shares  of  stock  tbe  par  value  of  said 
shares.  The  agreement  signed  Is  stated  In 
the  case. 

H.  A  Sfante,  for  i^ntlff.  Thomas  Leavttt 
and  0.  H.  Kntebt,  for  defendants. 

OLA.RK,  J.  The  plaintiff,  a  voluntary  cor- 
poration, seeks  to  recover  damages  from  the 
defendants  for  refusing  to  take  and  pay  for 
shares  of  stock  subscribed  for  by  them  under 
the  following  agreement :  "We,  the  undersign- 
ed, hereby  agree  to  take  tbe  number  of  shares 
In  the  capital  stock  of  the  Rockingham  Build- 
ing Company  set  oK>osite  our  respective 
names,  tbe  par  value  of  said  shares  beln^  one 
hundred  dollars  each."  A  subscription  for 
shares  In  a  corporation  is  an  agreement  to 
take  them  uptm  tbe  conditions  of  the  charter, 
and  subjects  the  subscriber  to  those  liabili- 
ties only  which  are  imposed  by  the  charter  or 
tbe  statute  under  which  tbe  corporation  la  or- 
ganized. Railroad  Co.  v.  Johnson,  30  X.  H. 
390,  403;  Railroad  Co.  v.  Eastman.  34  N.  H. 
124.  Section  16,  c.  148,  Gen.  Laws,  relatlnff 
to  dividend-paying  corporations,  prescribes 
and  defines  the  mode  of  enforcing  payment  of 
assessments  upon  stock  In  such  corporations, 
and  is  as  follows:  "If  the  owner  of  any 
share  or  shares,  being  present  either  in  person 
or  by  proxy,  at  the  meeting  when  any  as- 
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■owment  1b  voted,  or  betng  noUfled  thereof 
ttae  treasnrer  or  cashier  h7  letter,  shall 
neglect  to  pay  the  anm  bo  ajmcooed  on  bis 
share  or  shares  tor  thirty  days  after  the  time 
^pointed  for  the  payment  tfaoeof,  the  treas- 
urer or  caBhler  may  sell  at  auction  a  suCB- 
dent  number  of  his  shares  to  pay  all  assess- 
ments due  ftomhlm  with  necessary  <ABrgee." 
This  provision  (tf  the  statute  applies  to  all  dlr* 
Idend-paylng  corporations,  and  iwescrlbes  the 
mode  of  enforcing  the  defendants)  contract, 
there  being  no  express  promise  to  pay  assess- 
ments in  the  articles  of  agreement.  In  Rail- 
road Co.  T.  Johnscm.  SO  N.  H.  800,  408,  It  Is 
said:  "Upon  au  examination  of  the  authori- 
ties, and  upon  principle,  we  think  the  true 
mle  to  be  this:  that  where  a  party  makes  an 
express  promise  to  pay  the  assessments  be  Is 
answerable  to  the  corptoratlon  upon  such 
promise  ttx  all  legal  assessments,  and  Its  per- 
fwmance  may  be  compelled  by  action  at  law, 
before  resorUng  to  a  sale  of  the  staares.  It  Is 
a  personal  undertaking  b^ond  the  terms  of 
the  charter.  Where,  on  the  other  hand,  he  on- 
ly agrees  to  take  a  speclQed  number  of  shares, 
wltiiont  promlslDg  expressly  to  pay  assew- 
ments,  then  resort  must  first  be  bad  to  a  sale 
of  the  staares  to  pay  the  assessments,  before 
an  action  at  law  can  be  maintained.  His 
agreement  simply  to  take  the  shares  te  an 
agreement  upon  the  Calth  of  the  charter,  and 
by  It  altme  Is  he  to  be  governed,  so  far  as  his 
sliares  are  to  be  affected.  He  takes  them  up- 
on tlie  conditions  of  the  law  of  the  charter. 
They  exist  only  by  virtue  of  the  charter,  and 
are  to  be  governed  by  the  provisions  ttaerdn 
contained.**  The  contract  of  the  defendants 
was  to  take  a  cei-taln  number  of  shares  In  the 
Rockingham  Building  Oompany,  the  par  val- 
ue of  said  shares  being  VlOO  ea<^  There  was 
no  promise  to  pay  the  assessments,  and  the 
remedy  ot  the  cfffpcwation  on  refusal  to  pay, 
in  the  first  Instance,  Is  by  a  sale  of  the 
shares.  Nonsuit 


CABPENTBB,  J.,  did  not  sit 
concurred. 


Tlie  others 


SCHWEITZER  et  sL  v.  BONN  et  al. 
(Court  of  Ohftncery  of  New  Jersey.    Feb.  6, 
1885.) 

Rbb  Judicata  —  Dbcrbb  of  Orphass*  Codrt— 

Equity— AoootjSTiNO  bt  Admisistratob. 

1.  The  decree  of  the  orphans*  court  allow- 
inic  the  account  of  an  ndmrnistrator  on  an  al- 
lesed  sale  of  assets  at  a  certain  price  is  not 
rouclusive  as  to  the  valae  of  such  assets,  where 
the  account  was  false,  no  sale  having  in  fact 
been  mnde. 

2.  Where  au  administrator  reports  the  sale 
of  assets  at  a  certain  price,  when  there  waa  do 
sale  in  fact,  eqnitr  will  avoid  the  decree  of  the 
orphans'  court  allowing  the  account  and  re- 
quire an  accounting:  of  the  value  of  the  uMcts, 
regardlefts  of  the  value  stated  in  such  report. 

8.  Where  it  appears  that  the  president  of 
a  corporation,  holding  over  6,000  snares  >>f  the 
corporate  stock  in  his  own  name,  and  600  shares 
n«  RdminiKtrator  ot  a  decedent's  estate,  report- 
ed a  sale  of  his  decedent's  stock  to  the  orphans' 


conrt  at  116,  when  no  sale  bad  In  fact  been 
made,  and  that  he  actually  sold  500  abaret. 
seven  months  after  such  report,  to  bis  brother- 
in-law,  at  110,  while  the  shares  were  worth 
nearly  200,  the  sale  Of  600  shares  shonld  be 
considered  as  from  his  own  hoIdlnA  and  dece- 
dent's shares  shonld  be  accounted  for  at  their 
true  value. 

Bill  by  Le^  Schweitzer  and  others 
against  Hillaric  3.  Bonn  and  another,  exec- 
□tors,  to  recover  oartaln  securities.  Decree 
for  complainants. 

B.  O.  Babbitt  and  6Ut>ert  OolUns,  fw  com- 
plainants. J.  0.  ft  B.  A.  Besson,  for  de- 
fendants. 

PITN'BT,  T.  0.  The  complalnajits  (two 
of  whom  are  Infimts,  and  all  resldMita  of 
France)  are  the  next  of  kin  and  benefi- 
ciaries under  the  will  of  EmUe  Scbwdtxer. 
deceased,  late  a  resident  ct  France.  The 
defendants  are  the  executors  of  John  H. 
Bonn,  late  of  the  conn^  of  Hudson,  de- 
ceased. Mr.  B<mn,  cm  the  lOth  of  Febm- 
ary,  1880,  took  out  from  the  orphans'  court 
of  the  county  ot  Hudscm  letters  oi  admin- 
istration with  the  will  annexed  oi  Scbwel^ 
ser,  and  administered  upon  certain  penooal 
prc^mrty  bdonglng  to  said  SdiwaitsM  sit- 
uate In  the  coun^  ot  Hodstm.  Tha  main 
object  of  this  suit  Is  to  reooTsr  fRnn  tbe 
executors  of  Bonn  the  estate  of  which  he  so 
possessed  himself.  The  estate  of  8ebwel& 
ser,  acconUng  to  the  Inrentory  filed  by  Mr. 
Bonn  on  the  16th  of  April,  1880l  oonalBtcd 
of  cash  n.000;  SCO  sharos  of  the  cspltal 
stock  of  the  North  Hudson  County  Railway 
(of  which  Bonn  was  president),  par  value 
912,B00,  appraised  at  918,000;  two  mwtgage 
bonds  of  the  same  railway,  par  value 
$2,000^  valued  at  9Z,2SO;  and  one  land-pnr- 
chase  bcmd  of  tbe  Flower  HIU  Cem^ery 
Company,  par  value  91,000,  valued  at  $900^ 
—making  a  total  valnathm  of  917,25(K 
These  securities,  as  well  as  the  cub,  wwe 
la  Hr.  Bonn's  custody  as  Schweltatf's  agent 
at  &e  latter**  death.  Bai^  in  January, 
1801,  Mr.  Bona  filed  hla  final  account  in 
which  he  charged  himself  with  the  amount 
of  the  Inventory.  917*250;  witb  tbe  dlri- 
dend  of  July  1.  1880^  upon  the  Hudstm  Coun- 
ty Railway  stodc  at  4  per  cent  tor  six 
months,  9500;  one  year's  interest  to  Janu- 
ary 1, 1881,  on  tbe  two  bonds  €t  that  company, 
(120;  one  year's  hnterest  to  January  1,1881,  on 
the  Flower  Hill  Oemetexy  bcmd,  900;  and  the 
net  proceeds  of  the  sale  of  the  SOO  shares  of 
the  capital  stock  of  the  North  Huds<m  County 
RaUway,  $1,600  above  the  Inventoried  price; 
and  the  net  proceeds  of  the  sale  of  tbe  Ftow- 
w  HUl  Cemetery  bond,  9100  above  tbe  inven- 
toried price;  total.  918,680.  After  taking  out 
the  ooet  of  settling  the  estate,  there  remained 
a  balance  in  hU  hands  of  9X8,860l56.  It  thus 
appeam  that  he  charged  himself  In  his  ac- 
count with  having  sold  the  600  shares  of  the 
North  Hudson  County  Bailway  stock  at  the 
inventory  price  of  (13,000,  and  (1,500  in  ad- 
dition,—in  all,  (14,500,— h^Ing  at  Uie  rate  of 
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10  per  cent,  above  par  ralne.  That  account 
was  allowed  by  the  court  on  the  Slst  of 
January,  1S91,  and  the  administrator  char- 
ged with  the  balance  shown  of  $18,360.5S. 
The  allegation  of  the  bill  la  that  the  securi- 
ties stated  In  the  account  as  having  been 
sold  were  not  sold,  but  were  retained  by 
the  administrator,  Mr.  Bonn,  and  that  they 
were  of  much  greater  value  than  the 
amount  with  which  the  accountant  was 
charged  in  said  account  The  answer  of 
the  executors  of  Bonn  denies  the  allegation 
that  the  securities  had  not  been  sold  prior 
to  the  filing  of  the  account,  but  alleges  that 
he  bad,  prior  to  the  filing  of  his  account, 
sold  all  the  securities  belonging  to  the  es- 
tate, for  the  best  price  that  could  then  be 
obtained,  and  tliat  be  had  actually  sold  the 
500  shares  of  North  Hudson  County  Rail- 
nay  stock  at  16  per  cent  above  par  value; 
and  the  execators  deny  that  any  of  the  as- 
sets of  the  estate  of  Schweitzer  came  Into 
their  hands,  but  admit  that  the  cash  bai- 
aace  shown  by  the  account  was  in  their 
hands,  and  was  ready  to  be  paid  over.  Mr. 
Bonn  died  on  the  15th  of  November,  1891. 

It  appeared  at  the  bearing  that  In  point 
of  fact  in  the  month  of  August,  1891,  some 
eight  montbs  after  the  allowance  of  his  ac- 
count by  the  orphans'  court,  the  500  shares 
of  railway  stock  standing  In  Schweitzer's 
name  on  the  books  were  transferred  by  Mr. 
I'rODu  to  one  Jan  Smith,  of  Holland,  a  rela- 
tive of  Bonn,  to  whom  he  was  largely  In- 
dehted,  and  that  Smith  did  not  pay  him 
any  cash  for  the  same,  but  credited  Mr. 
Bonn  with  the  amount  $14,500,  upon  his 
(Bonn's)  debt  to  Smith;  and  Mr.  Bonn  did 
not,  as  an  Individual,  pay  to  himself,  as  ad- 
mlalstrator  of  Schweitzer,  the  price  of  the 
ebares  at  IIC,  or  at  any  other  rate,  nor  did 
be  open  any  account  In  any  bank  as  ad- 
nitniBtrator  of  Schweitzer,  or  otherwise  ear- 
maiii  or  set  aside  any  money  as  money  of 
that  estate.  No  actual  formal  transfer  of 
the  railway  shares  standing  In  Mr.  Schwelt- 
w's  name  appears  on  the  books  of  the 
company.  AU  that  does  appear  is  that  In 
the  month  of  August,  1891,  the  old  certifi- 
cate Issued  to  Mr.  Schweitzer  was  surren- 
dered, and  a  new  certificate  Issued  in  Its 
place  to  Mr.  Smith.  On  the  stub  of  the  new 
certificate  is  a  memorandum  in  Mr.  Bonn's 
handwriting  as  follows:  "Sold,  January  5, 
1891."  Palpably,  this  memorandum  was 
Diade  not  earlier  than  the  date  of  the  cer- 
tificate,—August  8,  1891,~and,  timely  objec- 
tion having  been  made  by  the  complain- 
ants,  I  feel  constrained  to  disregard  It.  In 
this  connection  it  Is  to  be  observed  that  a 
dividend  of  4  per  cent,  was  declai-ed  on  this 
stock  on  January  1,  1891,  which  should 
have  been  credited  to  the  estate  !f  the  stock 
^8  not  sold  until  January  5th,  The  only 
other  proof  of  the  sale  and  of  its  terms,  as 
dlBtlngnished  from  the  mere  transfer  of  the 
•twk.  vas  a  letter  from  Mr.  Smith  to  Mr. 
Bona,  dated  In  August  1891.  acceptinc  his 


offer  to  sell  the  stock  at  116,  the  proceeds 
to  be  applied  on  Bonn's  indebtedness  to 
him.  The  letter  or  letters  from  Bonn  to 
Smith  upon  the  same  subject  were  not  pro- 
duced. This  letter  seems  to  fix  the  date  of 
the  sale  tn  August  1891.  It  farther  ap- 
pears that  Mr.  Bonn's  estate  was  Inv«ito- 
rled  on  the  14th  of  December,  1891,  by  his 
executors  and  two  appraisers,  at  $560,000, 
of  which  $300,250  consisted  of  stock  In  the 
North  Hudson  County  Railway;  that  Is  to 
say,  6,005  shares  of  a  par  value  of  $25  a 
share,  making  $150,125  at  par  value,  ap- 
praised at  $50  a  share,  or  at  200,  making 
$300,260.  It  further  appears  In  the  case 
that  these  6,005  shares  were  shortly  after- 
wards sold  for  cash  at  about  that  rate.  It 
abundantly  appeared  In  the  course  of  sev- 
eral motions  made  in  the  cause,  and  was 
frankly  admitted  at  the  hearing,  that  If 
the  railway  stock  had  not  been  sold  at  the 
price  obtained  for  It  Mr.  Bonn's  estate 
would  have  been  insolvent  This  was  due 
to  the  fact  that  a  considerable  portion  of 
the  assets,  other  than  the,  railway  stock, 
proved  to  be  not  worth  Its  appraised  value, 
and  ms  debts  were  considerable.  The  ef- 
fect of  this  situation  was  that  if  116  was 
the  fair  value  of  Mr.  Bonn's  6,0(X$  shares 
at  the  time  that  the  transfer  of  the  500 
shares  of  Schweitzer  stock  was  made  to  Mr. 
Jan  Smith,  he  (Bonn)  was  at  that  moment 
hopelessly  insolvent;  and,  as  be  did  not 
pay,  OS  an  Individual,  to  himself,  as  admin- 
istrator of  Schweitzer,  or  set  aside  or  other- 
wise earmark,  the  purchase-money  price, 
$14,600,  for  which  he  received  credit  from 
Jan  Smith,  he,  In  effect  took  the  money  of 
the  complainants  to  pay  his  private  debt  at 
a  moment  when  he  was  Insolvent  Some 
time  after  the  transfer  to  Smith,  and  short- 
ly before  Mr.  Bonn's  death,  the  then  coun- 
sel for  complainants  called  upon  him,  to  as- 
certain the  condition  of  the  Schweitzer  es- 
tate, and  to  devise  means  by  which  Mr. 
Bonn  might  safely  transmit  and  pay  to  the 
complainants  the  fund  In  his  hands.  In  that 
interview  Mr.  Bonn  did  not  mention  the 
sale  to  Smith,  but  spoke  of  the  securities  of 
the  estate  as  still  In  his  hands,  unconvert- 
ed, and  asked  why  he  could  not  transmit  the 
stock  In  specie  to  Europe,  instead  of  the 
actual  money.  Counsel,  having  no  notice  of 
the  actual  transfer  to  Mr.  Smith,  or  of  the 
sale  of  the  other  securities,  prepared  his 
bill  In  Its  present  shape  on  the  supposition 
ttiat  the  securities  still  existed  In  specie  tn 
the  hands  of  the  executors. 

The  question  to  be  decided  Is  whether 
complainants  are  confined  In  their  recovery 
to  the  amount  fixed  and  allowed  by  the 
decree  of  the  orphans'  court  or  are  entitled 
to  surcharge  that  account  with  a  sum  equal 
to  the  difference  between  116,theprlce  by  the 
account  fixed  upon  the  railway  stock,  and 
200,  the  price  afterwards  obtained  by  the 
defendants  for  similar  stock  held  by  their 
testator.  The  defendants'  counsel  ^took  the 
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preliminary  objection  that  this  court  can- 
not, In  this  cause,  go  behind  the  decree  of 
the  orphans'  court,  and  contended  that  such 
decree  is  conclusive.  The  bill  attacks  the 
decree  of  the  orphans'  court  directly.  It 
charges,  In  effect,  that  the  statement  in  the 
account  as  allowed  to  the  effect  that  the 
securities  In  question  had  been  aold  at  the 
prices  named  was  untrue,  and  that  they 
were  still  in  existence  In  defendants'  hands 
and  were  worth  much  more  than  the  sum 
they  were  stated  In  the  account  to  have 
produced.  This  was,  In  effect,  charging 
fmud  In  the  accouat;  for  I  conceive  it  to 
be  a  fraud  for  au  accountant  to  report  that 
he  has  sold  an  asset  at  a  certain  price  when 
be  has  not  sold  It  If,  then,  we  have  here 
the  elemeut  of  fraud,  the  Jurisdiction  of  this 
court  Is  established  without  resort  to  the 
other  familiar  ground,  viz.  that  of  mistake. 
Boulton  V.  Scott,  3  N.  J.  Bq.  231;  Burtls  v. 
Hopkins,  cited  In  Boulton  t.  Scott,  at  page 
Van  Meter  t.  Jones,  Id.  520,  at  page 
523;  Herbert  T.  Herbert,  47  N.  J.  Eq.  13, 
20  AU.  200,  and  49  N.  J.  Eq.  565,  25  Atl.  36G, 
—to  which  may  be  added  Beatty  v.  Society, 
41  N.  3.  Eq.  563,  7  AU.  338,  In  which  case 
the  element  of  mistake  alone  seems  to  have 
been  sufficient  to  sustain  the  JurlsdlcUon  of 
this  court  to  go  behind  the  decree  of  the 
orphans'  court  It  is  true  that  at  the  hear- 
ing the  facts  proved  did  not  fully  sustain 
the  auction  of  the  bill,  since,  as  already 
stated.  It  appeared  that  there  had  been  an 
actual  formal  sale  and  delivery  of  the  assets 
several  months  after  the  account  was  allow- 
ed at  the  price  therein  stated,  and  so  the 
precise  question  litigated  was  whether  that 
sale  and  transfer  can,  under  the  circum- 
stances, avail  the  defendants  as  au  answer 
to  the  charges  of  the  bill.  No  obJecUon  was 
made  that  this  quesUon  was  not  within  the 
issues  raised  by  the  pleadings,  for  the  rea- 
son, presumably,  that  the  objection  could 
have  been  met  by  an  amendment 

Complainants  attack  this  sale  on  two 
grounds:  First  That  It  was  not  made  In 
the  ordinary  course  of  business,  or  In  such 
manner  as  to  Insure  the  producUon  of  the 
Iilghest  market  value.  Second.  That  tt  was 
made  to  a  mere  relative  of  the  trustee  in 
payment  pro  tanto,  of  the  trustee's  indebt- 
edness, and  was  not  accompanied  by  any 
payment  of  the  price  to  the  trustee  as  such, 
and  setUng  aside  of  the  proceeds  among  the 
assets  of  the  estate,  and  was,  therefore,  a 
l>alpab1e  and  gross  breach  of  trust,  of  which 
the  trustee  can  have  no  advantage  whatev- 
er. And  upon  this  part  of  the  case  counsel 
for  complainants  makes  the  Ingenious  and 
charitable  suggesUon  that  Mr.  Bonn— who 
was  a  gentleman  of  high  standing- never 
Intended  to  treat  the  transfer  of  the  stock 
to  his  bTOther-In-law  as  an  actual  sale  and 
disposition  of  the  Schweitzer  assets,  but  al- 
ways Intended  to  account  for  the  600  shares 
(there  is  no  dispute  as  to  the  value  or  dispo- 
sition of  the  other  assets)  u  U  they  still 


existed  In  specie  in  his  hands,  he  being  Uir-^ 
owner  of  a  large  block  of  the  same  stock 
standing  In  bis  name.   This,  so  counsel  sug- 
gests. Is  manifest  from  his  Interview  with 
the  then  counsel   of   complalnniits  a  few 
days  before  he  died.  I  am  luclliieil  to  tliink 
that  this  Is  the  true  explanation  of  Ms  con- 
duct  It  win  certainly  be  less  reproacb  ti> 
his  memory  to  accept  It,  and  hold  his  state- 
ment to  that  effect  as  tme  and  blndiuK- 
than  to  hold  to  the  bare  facts.    But  to  re- 
turn to  the  actual  points  token.  First  as  t'> 
the  irregularity  of  the  sale.   It  was  clearly 
the  duty  of  the  trustee  to  procure  the  best 
price  he  could  hooesUy  for  these  shares,  it 
Is  admitted,  and  Is  a  part  of  the  defendastti' 
case  that  the  stock  was  closely  held;  that 
there  were  very  few  sales,— none  at  auction, 
and  none  of  any  kind  about  the  Ume  of  the 
allowance  of  the  trustee's  account,  ao  tbat 
It  had  no  known  market  value.  He,  as  pres- 
ident of  the  company,  had  the  means  of 
knowing  of  actiial  sales  and  prices,  and. 
above  all,  of  knowing  who  would  be  Ukdy 
to  buy,  and  at  what  place  and  under  what 
circumstances  the  best  price  was  llkdy  to- 
be  obtained.    Under  these  circumstances,  it 
seems  to  me  that  his  clear  duty  was  to  sell 
at  auction,  upon  full  general  adverttsemeot 
and  such  special  notices  to  Individual  In- 
vestors as  he  supposed  would  be  likely  to 
purchase.    This  was  not  done.    The  com- 
pany owned  and  operated  an  extensive  net- 
work of  surface  street  railroads  In  Hoboken 
and  Jersey  City,  and  had  recently  erected 
an  expensive  elevated  cable  road  from  the 
Boboken  Ferry  to  the  Heights,  with  branch- 
es frcftn  thence,  which,  as  I  understand, 
were  then  in  the  course  of  construction. 
The  company  had  been  paying  divldeuds  at 
8  per  cent  per  annum,  an^  according  to  its 
books,  had,  besides,  laid  up  each  year  a 
comfortable  surplus.     Its  prospects  were 
good,  and  with  Its  present  actual  earnings, 
its  stock  must  have  attracted  purchasers  in 
the  neighborhood.    A  sale  of  such  stock, 
privately  negotiated  with  a  relative  liv- 
ing in  a  foreign  country,  answers  none  of 
the  requisites  of  a  proper  sale  by  a  trustee. 
To  sanction  such  a  sale  by  adopting  the 
price  so  obtained  as  the  market  value  of  the 
thing  sold  would  be  to  allow  a  highly  dan- 
gerous latitude  to  trustees  in  the  disposi- 
tion of  the  trust  property.  It  is  argued  that 
Mr.  Bonn  knew  the  Intrinsic  value  of  this 
stock,  and  knew  It  was  worth  no  more  than 
11&  It  Is  probable  that  Mr.  Bonn  knew  as 
much  about  its  actual  cost  and  immediate 
prospects  as  any  other  person,  but,  after 
all,  Its  value  depended  upon  so  many  ele- 
ments other  than  Its  actual  cost— such  as 
earning  capacity,  and  prospects  of  business, 
and  the  like— that  It  became  a  matter  rather 
of  speculative  Judgment  than  of  actual  cost. 
Besides,  the  value  of  the  franchise  must  be 
added  to  the  actual  cost    It  seems  that 
within  six  mouths  after  the  transfer  to 
Smith  a  syndicate  of  intelligwt  capitalists 
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were  wlUSns  to  pfty  200  for  It  They  bought 
a  portico  <^  Mr.  Bonn's  holdiugs  at  tlmt 
price.  Then,  or  about  tlie  Ist  of  Jul7. 
they  proceeded  to  declare  a  stock  dividend 
uf  40  per  cont  upon  all  the  stodE,  and  then 
paid  140  for  the  balance  of  the  Bonn  stocky 
including  the  riiares  given  as  a  dividend, 
making  the  lowest  price  paid  196  for  the 
orl^nat  shAre&  But  the  vicious  effect  of 
tUia  irregular  mode  of  sale  is  felt  vrlth  its 
full  force  when  to  It  Is  added  the  fact  that 
iiotbing  was  In  fact  paid  for  the  stock.  The 
trustee  received  no  money  for  It,  but  ap- 
plied It  to  the  payment  of  his  own  debt  to 
Smith,  without  at  the  same  time,  or  at  auy 
otber  time,  setting  aside  out  of  his  private 
funds  ttie  price  thweof,  and  earmarking  It 
as  the  money  of  the  estate. 

It  is  said  that  Mr.  Bonn  acted  In  good 
faith,  and  obtained  a  price  which  It  Is  to  be 
preanmed  he  believed  to  be  adequate.  If 
that  were  so.  then  it  Is  asked,  and  properly 
asked,  on  the  part  of  the  complainants, 
why  did  he  not  take  an  equal  number  of 
Nharas  of  his  own  stock,  and  transfer  them 
to  Ills  brother-in-law  In  paymmt,  pro  tanto, 
of  bis  own  debt?   And  to  this  question,  in 
my  Judgment,  no  satisfactory  answer  can 
be  given,  onless  It  be  that  suggested  by  the 
complainants*  counsel,  namely,  that  he  In- 
tnnded  to  treat,  and  did  treat,  the  transac- 
tion as,  in  equity,  a  transfer  of  his  own 
sluues,  and  held  an  equal  number  of  his 
own  Glares  for  the  benefit  of  the-  estate. 
Any  other  view  leaves  him  guilty,  not  only 
of  a  technical  breach  of  trust,  but  one  lia- 
ble, and  in  this  case  likely,  to  produce  dis- 
astrous couuequeucea.    ifor  such  conduct  on 
the  part  of  a  trustee  this  court  can  have  no 
words  exc^t  those  of  condemnation,  and 
cannot  permit  hfm  to  derive  any  benefit 
from  IL  In  my  Judgment,  the  case  must  be 
treated  precisely  as  though  the  shares  in 
question  had  not  been  transferred  to  Smith, 
but  had  been  retained  in  specie  by  Mr.  Bonn 
as  a  part  of  his  own  holdings.  I  will  adrlse 
a  decree  that  the  defendants  account  for  all 
dividends  received  on  these  shares  after  the 
9ne  already  accounted  for,  and  for  their 
ralue  at  the  average  price  which  they  re- 
jelved  for  the  whole  of  their  hoidlnga,  with 
Interest  from  the  date  of  sale.   They  must 
also  account  for  interest  on  the  balance 
found  In  the  hands  of  the  executors,  viz. 
$18,360.35,  less  $14,500,  the  portion  thereof 
due  to  the  railroad  shares,  which,  being  de- 
ducted, leaves  $3,860.35  to  bear  Interest 
The  question  arising  upon  the  face  of  the 
will  of  Schweitzer  Is  reserved. 


IftABTIiINO  V.  MARTLIN6  et  al. 

'Oonrt  of  Gbancery  of  New  Jersey.    Feb.  1, 

1805.) 

Tavsr  Dbsd— Wbbk  Drcreks — Dbbd  Abcolutb. 

The  court  of  chancery  will  not  decri<e 
thst  a  deed  which  Is  in  twms  onp  of  tnist  con- 
vejs  a  lee  simple,  unless  the  case  is  lo  clear 


that  a  purchaser  of  the  land  by  contract  would 

be  decreed  to  accept  tltie  on  a  bill  for  Kpecific 
performance. 

Bin  by  Elizabeth  Martllng,  a  cestui  que 
trust,  against  Stephen  V.  B.  nartllng.  Infant 
trustee,  David  Martilug,  and  others,  to  bavc 
the  trust  declared  terminated,  and  the  legal 
title  held  by  the  Infant  trustee  conveyed  tO' 
her  by  him  wltttout  consideration.  Decree 
for  defendants. 

The  bill  Is  by  a  cestui  que  trust  against 
the  Infant  heir  at  law  of  the  surviving  trustee 
and  the  children  and  heirs  apparent  of  the 
cestui  qoe  trust  The  subject  of  the  trust  is 
land.  The  prayer  Is— Fh*Bt,  that  the  trust 
may  be  decreed  to  have  been  surrendered 
and  determined;  or,  second,  that  the  infant 
trustee  may  be  decreed  to  convey  tiie  land, 
without  consideration,  to  such  pa«on  as  the 
cestui  que  trust  shall  direct;  or,  tlUrd,  that 
the  Infant  trustee  be  removed,  and  a  new 
trustee  be  appointed.  David  Martllng,  son 
and  one  of  the  heirs  apparent  of  conn»laln- 
ant  answers  admitting  the'aUegations  of  the 
bill,  and  by  cross  UU  sets  np  a  conveyance 
from  comfdalnont  to  him  <a  a  portion  of  the 
trust  estate,  and  prays  a  ocmflrmatlon  of  his 
Utie.  The  other  adult  defendants  Join  In  an. 
answer  which  asserte  tbe  exlstmce  of  the 
trust,  and  Join  In  the  peajv  for  a  new  trustee. 
The  Infant  defendant  submits  himself  to  the 
direction  of  the  court  The  trust  was  created 
by  a  deed  of  bargain  and  sale  dated  May  30, 
1861,  and  aduwwledged  July  9,  1851,  given 
Blchard  H.  PauUaon  to  Stei^ieu  MarUlng 
(husband  of  complainant)  and  Peter  Acker, 
and  to  their  heirs  and  assigns,  and  the  sur- 
vivor of  them,  and  his  heirs  and  assigns, 
as  Joint  taumts,  "in  trust,  neverthdess,  and 
ivon  the  oimdtticHi  and  limltatims  following, 
that  is  to  say:  That  the  said  parties  of  the- 
second  part,  tiielr  beSn  and  assigns,  and  the 
surviTar,  and  his  hebs  and  assigns,  shall  and 
will  softer  and  permit  Elizabetii  [complain- 
ant], now  the  wife  of  the  said  Btephm  Mart- 
ling,  of  the  township  of  Hackensack  aforesaid, 
to  have,  receive,  and  enjoy  the  reata,  tasnes, 
and  profits  tiiweof  during  her  natural  life, 
free  from  tbe  control  of  her  preient  or  any 
future  husband,  and  to  bn*  seiMirate  use  (sub- 
ject however,  to  the  limitations  hereinafter 
mentioned),  and  in  further  tniat  to  sell  and  con- 
vey In  fee  simple  the  whole  or  any  iwrt  thereof, 
lease,  rent  or  mortgage  the  same,  or  any  imrt 
thoreof,  to  such  person  or  persons,  for  such 
tarn  or  terms,  for  such  sum  or  sums,  and  on 
such  condlticHis,  as  the  said  Elizabeth  by 
writiiqr  under  hand  of  her  own  free  will  may 
direct  Bald  writing  to  be  binding  notwith- 
standing the  coverture  of  the  said  Elisabeth; 
and,  in  case  of  a  sale  and  conveyance  as 
afcnresaid,  to  Invest  the  net  proceeds,  after 
paying  s^d  Incumlxrances,  upon  good  and 
suffidmt  sectulty,  and  pay  her.  the  said 
Elizabeth,  the  Interest  accruing  tiiereon  year- 
ly, and  every  year,  or  to  rdnvest  said  net  pro- 
ceeds In  the  purchase  of  other  real  estate,  as. 
the  said  Elizabeth  by  writing  as  aforesaid 
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may  direct  to  be  taeld  accordmp  to  tlie  trusts 
herein  declared;  and  in  furtber  trast  to  Bdl 
and  convey.  If  necessary,  tiie  whole  or  any 
part  of  said  iHr^plsee,  to  pay  off,  satisfy,  and 
discharge  the  Incnmbrances  now  being  and 
existing  oa  the  same  as  afwesald;  and  In 
further  trust,  upon  the  death  of  SfUd  Elisa- 
beth, to  convey  the  lands  held  under  the  trusts 
herein  declared,  ct  muSx  parts  hereof  as  may 
then  remain,  or.  If  the  same  shall  thai  hare 
been  sold,  to  dispose  of  the  proceeds  thereof, 
unto  8U(A  person  or  persons  as  the  said  Ellx- 
abetb,  by  any  writing  In  tiie  nature  of  a  last 
will,  executed  hy  her  In  hee  lifetime  may  have 
appointed  and  directed,  and.  In  default  of 
such  appointment,  unto  her  heirs  at  law  or 
next  of  kin  as  may  be;  said  writing  In  the 
nature  of  a  last  will  to  be  binding  for  title 
purposes  of  tills  trust,  notwithstanding  the 
coverture  of  the  said  BUzabeth  at  the  execu- 
tion thereof."  Tbe  taxm  was  purchased  witb 
the  separate  estate  ut  the  complainant,  pre- 
viously held  In  trgst  for  by  her  brother 
Fetor  Acker.  Both  the  trustees  are  dead, 
Peter  Ackor  dying  ftavt  Oomplalnant,  the 
wife  of  Stephen  Martilng,  deceased,  at  his 
death  had  tiiree  (diUdrm,— Stephoi  H.  Mart- 
ling  (oldem  son  and  heir  at  law  of  Stephen 
Martilng,  the  aurvl^g  trustee).  Annabella 
Adcer,  and  David  MartUng.-H;he  defendants 
above  named.  These  were  all  bom  before 
the  conveyance  In  question.  Stephesi  H. 
Martilng  died  December,  1801,  leaving  tiie 
defendant  Stephen  V.  R.  Martibig,  an  infimt, 
his  only  son  and  hefr  at  law.  Both  the  trus- 
tees Joined  with  complainant  in  a  convey- 
ance, for  a  nominal  considwation,  of  a  portion 
of  the  trust  lands  to  the  daughter.  Mrs. 
Acker,  the  defendant.  Stephen  Martilng,  as 
surviving  trustee,  Joined  with  complainant  In 
conveying  another  part,  for  a  full  considera- 
tion, to  her  son  David  Martilng,  the  defend- 
ant Oomplalnant  and  her  husband  as  such, 
imd  not  as  trustee,  conveyed  another  portion 
to  David  Martilng  for  a  nominal  considera- 
tion. Complainant  and  her  husband  as  sudi, 
and  not  as  trustee,  conveyed  to  tbeir  son 
Stephen  H.  Martilng,  now  deceased,  for  a 
nominal  consideration,  another  portion  of  the 
trust  estate.  There  were,  besides,  two  con- 
veyances by  complainant  to  her  son  David, 
which  were  the  subject  of  controversy  In 
Martling  v.  Martilng,  reirorted  In  47  N.  J.  Eq. 
122,  20  Atl.  41,  which  controversy  was  settled 
by  another  deed  from  comfdalnant  to  David 
dated  December  16,  ISOl. 

a  Ghrtotle,  for  complainant  Gilbert  Col- 
lins, for  defendant  David  UartUng.  W.  B. 
Williams,  for  otbw  defendants. 

PITNEY,  V.  0.  (after  stating  the  fticta). 
The  defendants  Mrs.  Acker,  and  Mrs.  Mart- 
ilng as  guardian  ad  litem  of  her  Infant  son 
Stephen  V.  R.  Martling,  are  entirely  willing 
that  a  new  trustee  should  be  appointed  In 
piace  of  Stephen,  who  Is  Incapacitated  by  In- 
fancy for  the  discharge  of  an  active  trust  In- 
volving the  duty  to  look  after  and  protect  the 


rights  of  the  heirs  at  law  of  the  eonvWnant, 
who,  undv  the  trust  as  claimed  by  ttut  de- 
f»idai^  must,  in  deteult  of  appt^tmoit  by 
her,  take  the  estate  at  her  death.    Mn.  Ack- 
er dalles  the  right  of  complainant  to  termi- 
nate the  trust  and  to  assume  unlimited  oon- 
tnA  over  the  estate.   On  the  other  band,  com- 
plainant and  her  son  David  contoid  that  at 
the  death  of  tiie  husband  of  complainant  the 
object  and  purpose  of  tiie  trust  was  accom- 
plished, and  the  same  came  to  an  end,  and 
that  the  power  of  13ie  OKnplafnant  under  the 
tMms  of  the  trust  was  so  full  and  complete 
u  to  give  her.  at  her  option,  tbe  right  to  bave 
a  fee  irimple  In  herself,  and  to  that  aid  to 
release  and  extinguish  the  trust  They  fonnd 
this  claim— First,  upon  the  construction  of 
the  deed  Its^,  which  they  claim  shows  sntA 
to  have  beoi  the  actual  Intention  of  Ite  set- 
tiw;  and,  second,  they  claim  that  the  case 
comes  within  tiie  rule  In  Sbelley*a  Case, 
which  Is  still  in  force  in  New  Jersey  aa  to 
conveyances  of  land,  and  that  thie  efCect  of  tba 
conveyance,  by  force  of  that  rule,  was  to 
vest  in  Mrs.  Martilng,  the  oomplalnant,  an 
equitable  estate  In  fee,  and  that  tiie  lessl  es- 
tate is  held  by  the  trustee  aa  a  naked  and 
executed  trust,  with  the  result  that  the  com- 
plainant has  the  right  to  ask  this  court  to  de- 
termine it  by  directing  a  conveyance  by  tiie 
trustee  dlrecUy  to  the  complainant,  and  with- 
out cuisideraUon.  The  real  object  of  tbe  mAt 
is  to  obtain  a  declaration  and  decree  of  this 
court  to  that  effect   There  Is  an  allegation 
in  the  bill  that  Mrs.  Martilng  had  been  un- 
able to  carry  out  a  proposed  sale  of  a  part  of 
the  premises  on  account  of  a  doubt  of  her 
ability  to  make  a  good  tiUe  by  her  individual 
conveyance.    The  difficulty  which  at  once 
presents  itself  In  granting  the  relief  first  pray- 
ed for,  viz.  that  the  trust  is  terminated,  la  as 
to  how  far  such  a  decree  would  be  of  any 
value  In  the  direction  of  enabling  complain- 
ant to  make  a  merchantable  title.   Upon  tiie 
face  of  the  conveyance,  tbe  persons  ultimate- 
ly Interested  in  the  trust  are.  In  the  abeoice 
of  testamentary  disposition  by  complainant, 
"her  heirs  at  law  or  next  of  kin,  as  may  be." 
Now,  of  course,  unless  it  so  happens  that  the 
persons  who  proved  to  be  such  heirs  at  law 
or  next  of  kin  at  her  death  are  parties  to  this 
suit,  they  will  not  be  bound  by  the  decree  of 
this  com^,  made  herein.    I  think  this  court 
ought  not  to  make  such  a  decree,  unless  the 
case  la  so  clear  that  a  purchaser  by  contract 
would  be  decreed  to  accept  It  on  a  bill  for 
specific  performance.  In  the  well-considered 
and  Important  case  of  Jervoise  v.  Duke  of 
Northumberland.  1  Jac.  &  W.  539,  Lord  El- 
don  declined  to  decree  specific  performance 
against  a  pturchaser  where  the  titie  was  held 
under  a  trust  somewhat  like  the  present,  al- 
though he  entertained  a  strong  opinion  that 
the  case  was  within  tbe  rule  In  Sheila's 
Case,  and  the  present  cestui  que  trust  was 
tenant  In  tall  and  competent  to  convey. 

The  same  difficulty  meets  us  in  granting 
the  second  prayer,  viz.  to  direct, the  Infant 
trustee  to  conv^it]ii|c^(e^^@Mte  without 
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conslderatton.  I  am  unable  to  adopt  tlie 
view  that,  looking  at  tbe  scfaeme  of  the  set- 
tlement. It  was  the  Intention  of  the  settlw 
to  give  such  an  absolute  control  of  the  title 
to  the  complidnant  as  that  she  may  dispose 
of  it  to  her  own  use  at  any  time  during  her 
lifetime.  The  limitation  of  the  trust  aeeme 
to  hare  been  prepared  with  care  by  a  con- 
Teyancer  of  some  experience,  and  he  aeeme 
to  have  avoided  girlng  such  right  The  mere 
fact  that  he  does  not  give  it  in  express  terms, 
when  it  was  so  easy  to  do  so,  is  siguiflcant, 
and  it  may  well  be  doubted  whether,  If  he 
had  done  so,  It  would  not  have  defeated  the 
Tery  object  of  tbe  trust.  The  proTlslon  for  a 
sale  and  coaTeyance  seems  to  me  to  mean  a 
sale  and  conveyance  for  value.  Else  why 
provide  for  the  investment  of  the  proceeds? 
I  think  It  is  the  duly  of  the  trustee  of  such 
a  trust  to  see  to  It  that  uimn  the  sale  of  the 
estate  a  proper  price  is  obtained.  Mortlock 
V.  BnUer.  10  Vea.  292;  Doran  v.  Wiltshire,  8 
Sw&n8t.fl99;  2  Sngd.  Powws,  *p.4S7;  Levin, 
Trusts  (FUnf  8  Bd.)  437,  I  18;  COumce, 
Pow.  U  2418  et  seq. 

It  Is  contended  by  complainant  that  this  set- 
tlement must  be  treated  as  one  made  by  her- 
self in  all  reBpecta  as  if  it  had  been  a  cov- 
enant to  stand  seised  to  uses.   Grant  that  It 
must  be  so  construed,  still  I  find  in  It  no  ex- 
press reservHtlm  of  a  power  of  revocation. 
Tbe  power  to  direct  a  sale  for  a  full  consid- 
eration, which  shall  be  subject  to  the  same 
trnsta,  does  not  amount  to  a  power  in  the 
■eUlor  to  revoke  absolutely.  But,  then,  com- 
plainant relies  upon  the  rule  In  Shelley's 
Case.    Her  argument  is  that  complainant 
clearly  takes  an  equitable  estate  for  life,  with 
remainder  to  her  right  belrs,  and  hence  she 
bas  a  fee.   It  must  be  admitted  that  the  role 
in  question  applies  to  equitable  as  well  as  to 
leeal  estates,  unless  the  legal  estate  be  vest- 
ed in  trustees  who  have  some  duty  to  per- 
form with  r^ard  to  It    Or,  aa  ^pressed  by 
Mr.  Grnlse  (6  Cmlae,  Dig.  tit  "Devise,"  284 
et  seq.;  3  Cruise,  Dig.  [Am.  Ed.  1B57]  350): 
"It  has  long  been  settled  that  in  devises  of 
mere  trust  estates,  where  no  conveyance  Is 
directed  to  be  made,  the  construction  is  the 
same  In  diancery  as  It  would  be  in  a  court  of 
coBimon  law  upon  a  devise  of  the  legal  es- 
tate."   Here  a  conveyance  is  directed  to  be 
made,  and  the  argument  that  It  is  within  the 
ease  of  Paplllon  v.  Voice,  2  P.  Wms.  4T1,  and 
Lord  Gloiorchy  v.  Bosvllle,  Talb.  p.  8,  is  not 
wftbont  force.    I  have  looked  at  numerous 
cacKs,  as  well  those  collected  in  1  Fearne, 
Kern.  p.  114  et  seq.,  and  Preat  Est  'p.  887 
et  seq.,  as  those  ctdlected  by  Mr.  Cruise,  nbi 
8upia,  and  others  still  lat^,  and,  without 
commenting  upon  them  In  detail,  1  find  it 
eoougfa  to  say  that  I  am  not  well  enough 
aatisfled  that  this  case  is  within  the  rule  In 
question  to  act  upon  such  a  conclusion  in  the 
wiy  I  am  aaked  to  do  by  the  complainant 
I  tUI  add  that  at  this  day  the  courts  are  not 
disposed  to  ntuid  the  mis  In  question  to 
<lo^itful  f  tss,  baesuse,  confessedly,  tiie  ef< 


feet  of  ita  application  Is  to  produce  results 
contrary  to  the  intention  of  the  donor  or  tes- 
tator, aa  the  case  may  be.  A  mod^n  case 
is  In  re  Thurston,  164  Mas^  696,  29  N.  E. 
63.  I  thra-efore  decline  to  advise  a  decree 
directing  a  conveyance  by  the  Infant  trustee 
to  the  complainant  without  consideration.  I 
will,  of  course,  advise  a  decree  directing 
blm  to  convey  to  a  new  trastee  to  be  ap- 
pointed, tbe  new  trustee  to  hold  upon  the 
same  trusts  as  the  present  trustee. 


BBBKMAN  v.  COTTRELL  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  Term,  1893.) 
AonoK  Admixistratkix  —  BecovEKT  or 

f MOPKBTI. 

Where  an  administratrix  inventories  cer- 
tain property  belonging  to  a  third  person  as  tiie 
property  of  the  decedent  the  owner  can  sue  at 

law  to  »ecoTer. 

Appeal  from  court  of  chancery. 

Bill  by  Christian  Grimm  against  Sarah 
Cottrell,  administratrix  of  Thomas  J.  Cottrell, 
and  others.  On  the  death  of  complainant. 
Edwin  Beekman  was  substituted  as  admin- 
istrator. The  bill  alleses  that  complainant  - 
furnished  to  Thomas  J.  Cottrell  moneys  to 
purchase  a  launch;  that  Cottrell  ^reed  to 
give  complainant  a  chattel  mortgage  to  se- 
cure the  same,  but  died  without  having  done 
so;  that  the  defendant's  administratrix  in- 
ventoried said  launch  as  the  property  of 
decedent  though  Cottrell  always  spoke  of  it 
ss  belonging  to  comi^alnant  The  bill  pray- 
ed for  a  receiver  of  the  proper^  of  the  de- 
ceased, and  that  the  defendants  account  for 
the  profits  realized  from  the  said  launch, 
and  that  a  certain  writing  given  by  Cottrell 
to  complainant  be  decreed  to  be  a  valid  chat- 
tel mortgage. 

The  following  are  the  conclnslcois  of  Vice 
Chancellor  GBEEN  <»i  an  order  dismissing 
the  bill  of  complalxumt: 

"First  The  suit  cannot  be  maintained 
against  the  widow  and  children. 

"Second.  The  title  to  the  launch  never  was 
In  Thomas  J.  Cottrell.  He  bought  It  foi* 
complainant;  recognized  It  as  complainant's 
property  by  his  declaration  that  It  was  his, 
and  by  paying  money  for  its  rent.  Nothing, 
then,  prevents  his  suit  at.  law  to  recover  it 
of  the  administratrix. 

"Third.  So  far  as  the  difference  between 
the  amount  alleged  to  have  been  paid  for 
the  launch  and  the  amount  given  Cottrell 
for  that  purpose,  and  for  balance  of  rent  for 
the  first  year,  complainant  Is  a  genei-al  cred- 
itor of  the  estate.  For  rent  after  first  year, 
since  Oottrell's  death,  his  action  la  against 
those  who  have  used  the  launch. 

"Fourth.  The  bill  cannot  be  maintained 
against  the  widow,  administratrix,  and  next 
of  kin  and  heirs  at  law,  on  the  facts  allied, 
for  discovery,  xtor  for  the  specific  perform- 
ance of  the  alleged  agreement  to  execute  a 
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chattel  mortgmge  to  Indemtiify  complainant 
against  loss  In  the  transaction. 

"Fifth.  The  motion  sbonld  be  gianted,  and 
the  bill  dismissed,  with  costs." 

Comi^slnant  ai>pealed.  Affirmed. 

John  S.  Applegate,  for  app^nt.  Henry 
M.  XeriuB,  for  respondoits. 

PER  CURIAM.  Decree  nnanlmonsly  af- 
firmed, for  the  reasons  glvax  In  the  court  of 
■cli&ncery. 


FLTNN  T.  FLYNN  et  at 

(Court  of  Chancery  of  New  Jersey.    Feb.  4. 
18S5.) 

DSLITEBT  OP  DbEH* 

The  presumption  that  a  deed  was  deliv- 
ered at  or  aboat  the  Amj  of  its  date  and  ac- 
knowledgment is  rebatted  by  the  execution  and 
delirery  of  s  similar  deed  aereral  years  later. 

Bill  by  Barry  A.  Flynn  against  James 
Flynn  and  others,  excepting  to  accounting  <rf 
master  In  chancery.  Decree  for  excitant. 

Rutherford  Ckrieman,  for  complainant. 
Philip  S.  Scorel,  for  defendants. 

GREEN,  y.  G.  This  blU  Is  filed  for  parti- 
tion of  lands,  the  titie  to  wbldi  stood  In  the 
name  of  Mary  l<'lynn,  who  died  unmarried 
and  intestate,  leaving  the  various  parti ee  to 
the  suit  her  heirs  at  law.  The  case  was 
tried  before  me,  and  in  my  conclusions  filed 
1  found  with  reference  to  the  tract  of  land  In 
Bordentown,  Burlington  county,  conveyed  by 
John  L.  HcKnight  and  wife  to  Mary  Flynn, 
that  there  was  a  constructive  trust  therein 
in  tavor  of  James  0.  Flynn,  her  brother,  <Hie 
of  the  defendants,  to  the  extent  of  the 
money  he  bad  actually  paid  on  account  of 
the  purchase  money,  and  that,  subject  to 
such  trust,  the  property  descended  to  the 
heirs  at  law  of  Mary  Flynn;  that  It  was  not 
equitably  derisnble  among  them,  and  should 
be  sold,  and  the  proceeds  divided,  first,  to 
James,  the  amount  to  be  found  due  him,  and 
afterwards,  to  the  heirs  at  law,  Id  the  pro- 
portions named  In  said  conclusions.  An 
order  wss  made  referring  the  matter  to  Sam- 
uel W.  Belden,  Bsq.,  as  master,  to  take  and 
stato  an  account  of  the  amounts  actually 
paid  by  James  0.  Flynn  for  and  on  account 
of  the  purchase  money  of  the  said  property. 
The  said  master  was  anthorissed  to  use  the 
testimony  and  exhibits  before  taken  and  pro- 
duced, as  w^l  as  to  examine  any  further 
testimony  or  documents  which  migbt  be  pre- 
jiented,  and  he  has  made  his  report,  by  whicb 
he  has  found  that  there  had  been  actually 
paid  by  James  G.  Flynn  towards  the  pur- 
chase money  of  the  said  lands  the  sum  of 
42,810.17,  and  that  he  had  received  as  a 
credit  the  proceeds  of  the  sale  of  a  portion 
of  the  said  property  amounting  to  |820,  leav- 
luft  a  balance  of  money  actually  advanced  of 
;$1.990.17.  The  complainant  has  excepted  to 


the  said  mast^s  report,  and  to  the  Tarions 
Items  of  which  It  is  composed,  with,  I  think, 
the  exception  of  one  item.  The  allowance 
by  the  master  of  the  dtlferent  amounls,  with 
the  exception  ot  the  last,  Is  based  upon  re- 
ceipts ot  John  L.  McEnlght,  and  entries  of 
cash  received  in  an  account  book  of  his,  pro- 
duced by  his  executor,  verified  by  the  tes- 
timony of  James  G.  Flynn,  that  he  had  paid 
to  Mr.  McEnlght  all  of  the  money  which 
was  paid  for  the  purchase  of  the  property. 
The  exception  to  these  items  is  based  on 
the  ground  that  th««  was  another  James 
Flynn,  who  about  the  same  time  had  real- 
estate  dealings  with  the  said  John  L.  Mc- 
Knight;  that  this  party  had  no  middle  name, 
and  that  the  receipts,  as  well  as  the  entries 
In  the  book,  purport  to  be  of  the  receipt  of 
money  fmn  James  Flynn,  not  James  C. 
Flynn.  This  James  Flynn  had  married  a 
Bl9ter  ot  James  C.  Flynn,  and  had  had 
transactions  with  John  L.  McKnlght  for 
lands  In  Bordentown.  I  do  not  attach  much 
importance  to  the  fact  that  the  receipts  or 
the  account  in  the  book  are  in  the  name  of 
James  Flynn  and  not  James  G.  Flynn.  J&meK 
O.  Flytm  was  undoubtedly  a  party  to  tfa«> 
purchase  of  the  lands  in  question,  for  he 
signed  the  original  agreement  of  May  14. 
IfMiO,  but  signed  It  as  James  Flynn,  and  it 
Is  not  singular,  therefore,  that  Mr.  McEnlght 
^lould  so  designate  blm  with  reference  tn 
payments  on  account  of  that  contract.  This 
agreem^t  contains  a  receipt  for  fl20  paid 
on  account  of  the  •^»tmct.  and  It  is  proved 
that  the  account  in  the  book  relates  to  this 
purchase  by  an  entry  in  Mr.  McKnigbt's 
bandwrlttaig  on  the  (H^poslte  page  to  tbe  ac- 
count and  adj(^hig  It,  as  follow:  "fl20  Ik 
entered  on  the  contract  of  James  Flynn." 
Besides  this,  the  receipts  are  in  the  poesefi- 
Bion  of  and  prodaced  by  the  claimant,  James 
C.  Flynn,  and  some  of  them  are  dated  after 
the  death  ot  James  Flynn,  tn  18B3.  Tbese 
payments  were  evidentiy  made  on  an  open 
account  at  a  purchase  of  land.  While  It 
is  true,  as  stated,  there  had  been  transactions 
In  real  estate  In  Bfxdentown  between  Mr. 
McKnight  and  James  Flynn,  it  la  extremely 
improbable  tiiat  they  were  the  subject  of 
small  payments  In  1800,  1861,  and  1863.  The 
first  deed  was  In  1854,  and  there  Is  no  evi- 
dence to  rebat  the  Inference  that  the  trans- 
action between  them  was  closed  at  that  time. 
So  far  as  appears,  there  was  no  mortgage  or 
bond  given  to  secure  any  part  of  the  pur- 
chase money.  It  Is  tnie,  the  deed  was  not 
recorded  tmtU  October  14,  1863,  which  wan 
after  the  death  of  James,  but  It  Is  coincident 
with  the  record  of  a  couv^anee  by  his  widow 
to  James  O.  Flynn  of  her  dower  right  in  all 
her  husband's  lands,  Indicating  that  the  deed 
came  into  her  possession  on  the  death  of  her 
husband.  As  to  the  other  transaction,  there 
was  a  mortgage  given  back  for  part  of  the 
consideration  money,  and  certaiidy  there  can 
be  no  presumption  that  any  part  of  that  was 
not  paid  or  secured.    On  the  other  band. 
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the  CTldwce  U  tbat  the  proper^  In  question 
was  to  be  paid  for  at  the  conventaoce  of  the 
purchaaenw  While  the  flnt  deed  for  the  land 
to  Mary  Flynn  la  dated  Jo^  1,  18G1,  there 
Is  oo  evidence  when  It  was  actually  deliv- 
ered. Of  comse.  In  Hie  abamoe  o£  all  evi- 
dence to  the  contmT7>  the  presumpUon  would 
be  tbat  It  vas  delivered  at  or  about  the  day 
of  its  data  and  adcnowledKment;  but  we 
have  tbe  fiict  tbiM;  another  deeii  In  all  re- 
spects similar,  was  executed  under  date  of 
February  8,  1865,  the  day  after  a  settlement 
woa  had,  according  to  an  entry  In  Bfr.  Mc- 
Knl^f  s  books;  and  ttds  deed  was  recwd- 
«d  Pebruaiy  IS,  186B.  whereas  the  first  deed 
was  not  recorded  until  June  IS,  1808,  a 
incMith  after  a  second  adjustment  uid  settle- 
meat  between  Mr.  McKnight  and  James  O. 
Flynn.  Tlie  gtvlng  of  tbe  second  deed  rebuts 
the  presnmption  that  the  first  was  dellvwed. 
I  think  tbe  fulv  Inference  fnan  tbe  facts  Is 
tbat  tbe  first  deed  was  not  delivered  at  the 
time  of  Its  date,  and  Is  not,  therefcHV,  evi- 
dence tbax  the  consideration  money  was  then 
paid,  but  that,  althon^  executed.  It  was  re- 
tained Mr.  McKidsbt  as  a  muniment  of 
his  vendcw's  lien,  and  that  be  received  the 
moneys  on  account  of  the  purchase,  gave  re- 
ceipts and  credits  bi  his  book,  unto  the  set> 
tlemrat  In  1865,  whoi,  the  deed  having  been 
mislaid,  w  not  found,  tbe  second  one  was 
made  and  delivered;  that  before  or  at  tbe 
time  of  the  second  settlecnent,  the  first  deed 
bad  be«i  discovered,  and  was  then  d^vereS. 
This  theory  se«ns  to  harmonize  with  all 
known  facta.  I  think  all  the  items  referred 
to,  being  all  but  tbe  last,  were  properly  cred- 
ited, and  tbat  tbe  exertions  thereto  should 
be  overruled. 

Nect,  as  to  the  credit  allowed  by  the  mas- 
ter of  $2,000.  the  amount  of  a  bond  and 
mortgage  made  by  James  Flyim  to  James  C. 
Flynn,  and  assigned  by  him  to  John  L.  KIo 
Knlght  It  may  be  well,  in  the  attempt  to 
set  at  the  true  history  of  these  matters,  to 
state  In  chronological  order  the  transactions 
between  tbe  parties. 

1S54,  April  la  Deed  from  Joho  L.  UoEnight 
to  James  Flyna  for  property 
OB  Park  street;  eonsmera- 
tioQ,  tS.OOO;  recorded  Octo- 
ber 14,  1863.  It  does  not  ap- 
pear tiiat  any  mortgage  was 
gtven  in  this  traasaetlOD. 

1880,  Jaansiy  9.     Deed  from  John  U  UcEnlght 

to  James  Flynn  for  property 
on  Park  street;  consldera- 
tt<ni,  14,250;  not  recorded. 

*  «  «  Morbp^  James  iilynn  and 
wife  to  Hr.  McKatght,  on 
same  property,  for  t8,8B0,  re- 
corded Jannary  18,  I860. 

■  •  «  MortRage,  James  Flynn  and 
wife  to  James  C.  Flynn,  on 
both  properties,  for  $3,000, 
reoorded  January  81.  ISflO. 

**  tiarU.  Agreement  between  McKnight 
and  Utaj  Flynn  for  property 
In  question  on  Third  street; 
oonsideratton.  $8,900. 

1881,  JolyL  Deed,  McKniglit  and  wife  to 

Hary  Flynn,  recorded  June 
18, 1S68. 


1868.  Jamas  Hyno  died 

**  OeL  &  Convayance  by  Wynie  Flynn, 
widow  of  Jamea,  of  her  dow- 
er rlghb  in  all  his  lands,  to 
Jamea  C.  Flynn. 

"  **  6b  Agreement  by  James  O.  Flynn 
to  collect  all  rents  and  pay 
ooe-third  to  Wynle  Flynn 
during  bar  life. 

"  "14.  The  deed  from  HcKnlgbt  to 
James  Flyon  of  April  18, 18M, 
and  the  conveyance  of  dower 
right  of  Wynie  Flynn  to 
James  C.  Flynn,  were  record- 
ed. 

ISOBk  Februaty  8.  This  entry  In  UoEnight'e  book, 

gage  38,  under  name  of  Jamea 
.  Flynn,  "settled  so  as  to 
leave  a  balance  due  of  $2,000 
from  Jan.  1,  ISM." 
"  "  fll  James  C.  Flyan  assigned  to  Mo- 
Knight  bond  and  mortgage  of 
Jamea  Flynn  and  wue  for 
$s,uoo. 

•  a        ■   Second  deed  from  UcKnlgbt 

and  wife  to  Mary  Flynn  for 
property  on  Third  Btroet,  re- 
corded Febroary  18,  1865. 

•  «        «   $300  indorsed  on  tbe  bond  of 

the  88,^  mortgage;  and  be- 
tween this  date  and  March  15, 
1866,  tl.iGO  was  paid  and  in- 
dorsed oo  the  bond,  which  ap- 
•  pears  to  have  been  in  full. 

1867,  Jany.  9L       |850  Indorsed  by  HcEaigbt  on 

the  bond  of  tne  $9,000  mort- 
gage as  paid  by  Mrs.  Flynn, 
with  the  further  indorsement 
by  him  tbat  it  leaves  duefl,- 
eS&.2S,  with  Interest  from  the 
let  of  tbe  month. 

1868,  Ifoy  18.         McKnlgbtasslgnedto  JamesG 

Flynn  for  the  ezpresaed  coa- 
slderation  of  $4,m.82— First, 
tbe  $8,000  bond  and  mort- 
gage, James  Flynn  to  James 
CTFlynn;  second,  the  $8,26U 
bond  and  mortgwkJames 
Flynn  to  John  L.  HcKnlgbt. 
a      a    M  James  C.  Flynn  gave  MdCnfght 

bia  note  at  4  mos.  for  $658.82. 

•  Jane  IS.        First  deed,  McKnlgbt  to  Mary 

Flynn,  recorded. 

The  allowance  by  tbe  maater  at  this  $2,000 
must  have  be«i  on  the  assumption  tbat  the 
aaslgnmoit  of  the  bond  and  mortgage  ot  that 
amount  was  a  payment  pro  tanto  va  account 
of  Ibe  purdiase  of  tbe  land  In  qnestl<m.  I 
think  this  would  have  been  a  fair  Infwence 
from  the  facts.  If  th^  stood  alone^— First,  of 
tbe  settlement,  with  balance  doe  of  92,600, 
as  entered  in  Mr.  McKnigtaf  s  boide  uadet 
date  of  February  8, 1865;  second,  the  assign- 
ment, February  9,  i»06,  of  tbe  bond  and 
mortgage  of  92,000;  and,  tUrd.  the  deed 
fimm  HcKnlgbt  and  wife  to  Bfory  Flynn. 
dated  February  0,  1866,  which  was  recorded 
February  18,  1866,  Indicating  Its  previous 
ddlvery.  But  this  bond  and  mcwtgage  were 
reauigned  McKnight  to  James  a  Flynn 
May  13. 1668,  he  having  received  oa  ittOccrarf- 
Ing  to  indorsements,  only  9KX>.  At  the  same 
time,  and  1^  tbe  same  Instrument,  be  as- 
slgnsd  the  98>260  bond  and  mortgage,  and  re- 
cdtes  that  it  Is  in  considaration  of  $4,228,82 
paid  by  Jamea  C.  Flynn.  lUtie  bitter  does 
not  pretend  that  be  paid  that  amount,  or  tbe 
91,650  balance  due  on  tbe  other  bond  at  tbe 
time  It  waa  reassigned     McKnight  80  far 
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as  we  fcaow,  the  transaction  was  that  Mc- 
Knight  assigned  these  two  bonds  and  mort- 
gages to  James  O.  Plynn,  and  he  gave  Mc- 
Knlgbt  a  note  at  four  months  for  $653.32. 
The  $2,000  bond  and  mortgage,  when  It  came 
back  to  James  G.  Flynn,  was  worth  on  the 
face  (1,650,  and  Interest  from  Janiiar;  1, 
1867,  and  $3S.2S  prior  Interest  and  to  that 
amount  he  could  have  enforced  his  security. 
As  It  does  not  appear  that  he  had  parted 
with  anything  hut  the  $350  paid  McEnigbt 
on  the  bond,  I  do  not  see  how  be  can  be 
credited  with  this  whole  amount.  Counsel 
for  the  other  heirs  claim  that  the  transfer  of 
the  $2,000  bond  and  mortgage  to  Mr.  Mc- 
Koight  did  not  refer  to  this  property,  but 
that,  as  James  C.  Flynn  had  assumed  the 
payment  of  the  $3,250  mortgage  to  protect 
his  sister,  Wynie  Flynn,  the  widow,  the 
$2,000  bond  and  mortgage  was  assigned  as 
collateral  security  for  such  assumption.  The 
evidence  of  James  G.  Flynn  clearly  shows 
be  undertook  to  take  care  of  the  $3,250  mort- 
gage after  his  brother-in-law's  death.  He 
says  Mr.  McKnIght  was  going  to  foreclose 
that  mortgage,  "so  I  went  to  work  to  save 
myself  and  save  her,— not  to  be  ttfmed  out 
Mr.  McKnight  just  took  It  for  me  to  pay 
that  and  then,  when  it  was  paid,  he  turned 
that  mortgage."  Other  parts  of  his  testi- 
mony are  to  the  same  effect  and  show  that 
he  did  pay  moneys  to  Mr.  McKnight  on  ac- 
count of  that  bond  and  mortgage.  I  think 
the  fair  weight  of  the  evidence  Is  that  the 
assignment  of  the  $2,000  bond  and  mortgage 
was  not  as  paym«it  of  a  balance  due,  but 
as  collateral  security  for  James  G.  Flynn's 
Indebtedness  or  obligations  to  McKnight 
That  It  was  connected  with  this  property  is, 
I  think,  clearly  shown  by  the  fact  that  the 
deed  for  the  property  was  given  at  the  same 
time  the  bond  and  mortgage  were  assigned. 
Counsel  insists  that  It  was  only  as  security 
for  the  $3,^  niwtgage,  the  payment  of 
which  James  C.  Flynn  had  assumed;  and 
that  It  and  the  note  subsequently  given  have 
no  reference  to  the  property  In  question.  He 
f(»tifies  his  position  with  a  certainly  remark- 
able coincidence  of  figures,  as  follows,  de- 
ducting the  payments  made  on  the  $3,250 
bond  after  February  9,  1S65,  the  date  of 
the  settlement,  amounting  to  $1,750  from 
$2,000.  and  Interest  from  January  1,  1865,  to 
May  13.  1868,  the  date  of  the  note,  and  the 
balance  will  be  within  a  few  cents  of  the 
amount  of  the  note.  But  c(rincldence  of 
figures  may  be  very  misleading  if  the  cal- 
culation does  not  embrace  all  the  factors  of 
the  transaction.  We  have  here  the  $2,000 
due  McKnight  from  Flynn  January  1,  1835. 
Interest  should  be  added  to  that  of  course. 
The  allowance  of  $1,750  must  be  on  the  as- 
sumption that  Flynn  had  paid  It  or  was  to 
be  ^edited  with  that  amount;  but  he  was 
also  entitled  to  be  credited  on  the  $2,000  In- 
debtedness with  the  $350  paid  on  the  other 
mortgage,  and  this  calculation  dlsr^arda 
that  altogether.  Besides  this,  the  $1,700  paid 


the  $3,250  mortgage  In  full,  so  that  the  $3a« 
and  the  note  must  have  been  on  some  other 
account— and  none  other  appears,  but  the 
purchase  of  the  land  In  question.  It  will 
aid  us,  of  course.  If  we  can  get  at  the  tine 
particulars  of  the  settlement  of  May  i:^ 
1868.  I^e  consideration  named  in  the  aii- 
Blgnment  from  McKnight  to  Flynn  is  $4,- 
228.32.  The  note  given  by  Flynn  to  Mc- 
Knight Is  $653.32.  The  bdd  cente  being  the 
some,  would  Indicate  that  the  amount  of  the 
note  Is  Included  in  the  consideration  of  the 
assignment  Deducting  the  one  from  ibti 
other,  we  have  left  $3,575  of  the  considera- 
tion to  be  accounted  for.  The  $350  paid  on 
the  $2,000  bond  left  $1,650  principal  due. 
This,  with  Interest  from  January  1,  ISf^, 
and  $3&28  pricH-  Interest  due.  added  to  the 
$1,750  paid  on  the  other  bond  after  February 
9,  1865,  makes  $3,575,  within  a  few  cents, 
(a  discrepancy  easily  accounted  for  by  dif- 
ferent calculations  of  Interest),  and  this 
would  represent  that  $1,750  of  the  payuienis 
on  the  $3,250  bond  and  mortgage  had  been 
made  by  James  C.  Flynn,  and  therefore  they 
should  be  assigned  to  him;  that  $1,650  and 
Interest  was  the  value  of  the  other  bond  and 
mortgage  which  was  reassigned;  and  the 
note,  that  Flynn  still  owed  its  amount  to  Mc- 
Knight It  seems  singular  that  Mr.  Mc- 
Knight should  give  up  mortgage  security  for 
a  debt  for  an  unsecured  promissory  note, 
but  the  fact  Is  be  did  so.  This  note,  dated 
May  13,  1868,  certainly  had  no  connectioa 
with  the  $3,250  bond  and  mortgage,  for  Mr. 
McKnight  received  all  he  was  entitled  t»  oa 
those  securities  on  March  15. 1866.  The  $.100 
paid  on  the  other  bond  had  no  connection 
with  the  $3,250  bond,  for  It  was  paid  Janu- 
ary 21',  1867,  after  the  otlier  was  satisfied,  so 
far  as  McKnight  was  concerned.  ThU  also 
proves  that  the  $2,000  was  assigned  for  other 
purposes  than  as  collateral  security  for 
James  C.  Flynn's  assumption  of  the  $3.2.j<> 
mortgage.  The  only  other  account  on  which 
these  payments  could  have  been  made  was 
the  purchase  of  the  land  in  question,  and  I 
think  James  C.  Flynn  Is  entitled  to  be  credit- 
ed on  account  of  this  purchase  with  $350  ns 
of  January  21,  1S67,  and  with  the  amouut 
of  the  note.  $653.32.  The  exception  to  this 
Item  is  allowed,  and  the  amount  wlU  be  cor- 
rected  in  accordance  herewith. 


ROBINSON  T.  LEACH. 
(Supreme  Court  of  Vermont.    Rutland.  Feb. 
4.  1895.) 

HOMBSTEAD — LtABILITT  TO  EXECUTION. 

Under  a  statute  snl^ecting  a  homestead 
to  attachment  and  levy  on  causes  of  action  ex- 
isting at  the  time  it  was  acquired,  a  homestead 
is  subject  to  a  claim  on  a  note  given  after  its 
acquisition  In  renewal  of  a  note  given  to  the 
same  person  before  its  acquisition. 

Exceptions  from  Rutland  county  court; 
I  Stan.  Judge. 
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Action  by  Lucy  Robinson  against  M.  V.  B. 
Leacb,  aa  assignee  In  Insolvency,  to  establish 
a  claim  against  a  homestead.  To  an  order 
allowing  tlie  claim,  defendant  excepts.  Af- 
firmed. 

J.  C.  Baker,  for  plaintiff.  .  Fayette  Potter, 
for  defendant. 

ROWELIi.  J.  The  question  Is  whether  a 
homestead  Is  exempt  from  a  note  given  by 
the  homesteader  after  Its  acquisition.  In  re- 
ncwal  of  his  notes  given  before  its  acquisi- 
tion, the  parties  to  the  notes  being  the  same. 
The  statute  subjects  the  homestead  to  at- 
tachment and  levy  of  execution  upon  "causes 
of  action  existing  at  the  time"  it  is  acquired. 
It  l8  contended  that  the  canse  of  action  meant 
Is  the  claim  that  the  plaintiff  makes  and  de- 
clares upon  as  the  ground  of  his  suit,  and 
which  Is  to  be  litigated  on  trial.  But  this 
construction  la  too  strict.  The  words  "causes 
of  action"  are  evidently  used  In  a  sense  broad 
enoug^h  to  embrace  the  debt,  as  distinguished 
from  the  evidence  of  it  The  statute  is  the 
same  for  the  purposes  of  this  case  as  though 
it  read  "debts  existing,"  etc.  Hence,  if  the 
ori;;lnal  debt  can  be  said  to  exist,  the  case 
Is  with  the  plaintiff. 

Courts  will,  if  they  can,  when  Justice  re- 
quires It.  look  behind  the  evidence  of  the 
debt,  and  consider  the  debt  Itself,  and  de- 
cide according  to  that.    This  is  always  done 
when  mortgage  notes  are  renewed.    As  long 
as  the  original  debt  can  be  traced,  the  se- 
curity remains,  no  matter  how  many  renew- 
als there  have  been.    So  in  Conway  v.  Sea- 
mons,  55  Vt  8,  we  looked  behind  a  Judgment 
rendered,  after  the  defendant's  discbarge  in 
Insolvency,  but  founded  on  a  note  unaffected 
by  the  discharge,  and  held  the  Judgment  not 
discharged  because  the  note  was  not  The 
ground  of  the  holding  was  that  although  the 
note,  as  evidence  of  the  indebtedness,  was 
merged  In  the  Judgment  yet  the  Judgment 
was  not  to  all  Intents  a  new  debt,  but  the  old 
debt  In  a  new  form,  for  the  purpose  of  pro- 
tecting the  right  connected  therewith  before 
the  Judgment    The  same  view  was  held  and 
applied  In  Plnney  v.  Kimpton,  46  Vt.  80. 
There  the  plaintiff  held  a  note  aa  collateral 
for  signing  with  another.    Having  had  to 
pay.  he  took  the  note  of  his  principal  for  the 
amount,  and  afterwards  brought  suit  on  the 
collateral.    It  was  held  that  by  taking  his 
principal's  note,  he  did  not  discbarge  his 
claim  on  the  note  be  held  as  collateral.  The 
court  said  that  the  debt  still  existed,  though 
evidenced  by  the  principal's  note;  tliat  In  an 
actioD  against  the  principal  for  the  collection 
of  the  debt  the  plaintiff  would,  in  form,  be 
confined  to  his  remedy  on  the  note,  instead  of 
the  open  account;  that.  In  this  sense  and  for 
this  purpose,  it  Is  often  said  In  this  state 
that  the  giving  of  a  promissory  note  for  an 
Bxlstlng  debt  Is  prima  facie  payment;  but 
tbat  It  la  not  payment  In  the  sense  of  ex- 
tlngiitshipg  the  debt  so  as  to  discharge  the 


creditor's  claim  on  property  put  Into  bis 
hands  by  the  debtor  as  collateral  security  for 
the  debt  unless  so  agreed.  This  principle 
is  entirely  applicable  here.  The  new  note 
was  but  a  new  evidence  of  theold  debt  True, 
the  old  notes  were  extinguished  as  affording 
a  ground  or  cause  of  action,  but  the  debt 
evidenced  thereby  continued  to  exist  for  the 
purpose  of  preserving  the  right  against  the 
homestead  tbat  was  originally  connected  with 
it.  Weaver's  Estate,  25  Pa.  St  434,  Is  a 
case  precisely  like  this.  There  a  creditor 
held  the  promissory  note  of  his  debtor,  given 
before  the  passage  of  the  homestead  act 
After  Its  passage,  he  gave  up  that  note,  and 
took  in  place  of  It  a  single  bill,  with  war 
rant  of  attorney  for  confession  of  Judgment, 
and  it  was  held  that  a  Judgment  entered  on 
the  bill  was  not  subject  to  the  act.  Even 
where  a  negotiable  promissory  note  given  for 
land,  and  payable  to  the  vendor,  went  Into 
the  bands  of  a  third  person,  who,  while  he 
held  it  took  a  new  note  therefor,  payable  to 
himself,  with  a  party  added  as  surety,  It 
was  held  that  this  was  not  such  a  novation 
of  the  original  contract  that  a  homestead 
laid  off  in  the  land  was  not  subject  to  levy 
and  sale  to  satisfy  a  Judgment  founded  on 
the  bUl.  Wofford  v.  Gaines,  63  Go.  485.  Gf. 
Perrln  v.  Sargeant  S3  Vt.  84. 

The  defendant  relies  on  Hutchlns  v.  Olcutt 
4  Vt  540,  where  it  was  held  that  the  taking 
of  a  negotiable  promissory  note  is  an  ex- 
tinguishment of  any  Implied  promise  on  the 
part  of  the  maker  to  pay  the  consideration 
for  which  the  note  was  given,  and  tliat,  there- 
fore, the  taking  of  such  a  note  in  payment  of 
an  account  for  labor  bestowed  on  an  article 
Is  such  a  manifestation  of  the  Intent  of  the 
taker  to  rely  on  the  personal  security  of  the 
maker  as  to  be  a  waiver  of  any  lien  given 
by  law  on  the  property.  The  ground  of  that 
decision  seems  to  be  tbat  the  Hen  Is  but  an 
Incident  of  the  Implied  contract;  and  so. 
when  the  creditor  takes  a  note,  thereby  ex- 
tlngulshlng  that  contract  wblch  Is  the  prin- 
cipal thing,  he  must  be  taken  to  Intend  to 
waive  the  lien,  which  is  the  Incident  If 
this  case  is  op[>osed  to  what  we  now  hold,  it 
must  be  regarded  as  departed  from  to  that 
extent.  Judgment  affirmed,  and  ordered  to 
be  certified  to  tbe  court  of  Insolvency. 


BRIDGMAN  et  al.  v.  TOWN  OF  HARD- 
WICK. 

(Supreme  Court  ef  Vermont  Oaledoola.  Jan. 
29,  1885.) 

HiGHWATS  —  LAITB  LbBS    THAN  TBEBS  RoIIII  IN 

Width — Validity  or  Ordbh  —  Biqbtat  Cox- 
KECTiNO  Existing  Biohways  —  Wuat  Cohsti* 

TDTBB. 

1.  Under  Acts  1884,  No.  Ifl,  which  provides 
tbat  public  highways  shall  not  be  less  than  three 
rods  wide,  but  if  laid  within  an  incorporated 
village  or  city,  to  connect  exlstiog  highways, 
or  are  crossroads  and  lanes,  to  he  used  as  pent 
roads,  they  may  be  of  less  width,  an  order  lad- 
ing oot  a  lane  leas  than  three  ro^ 
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nned  without  ga'tes  or  ban.  outside  of  an  in- 
corporated vSlage  or  city,  is  illegal. 

2.  A  highway  which  intersects  an  existing 
hig;hway  at  only  one  of  its  terminal  points  does 
not  connect  existing  highways,  within  the 
meaning  of  such  act. 

Exceptions  from  Caledonia  county  court; 
Tyler,  Judge. 

Petition  by  M.  Brtdgman  and  others  for 
the  laying  oat  of  a  highway.  There  was  a 
Judgment  oTerruIlng  exceptions  of  the  peti- 
tioners to  the  report  of  commissioners,  and 
establishing  a  highway  according  to  the  re- 
port, and  petitioners  except  Reversed. 

The  petitioners  excepted  to  the  report  of 
the  commissioners  (1)  because  the  road  laid 
was  an  open  public  highway,  and  not  three 
roda  wide;  (2)  becaiise  the  road  was  not 
laid  over  the  route  spedfled  in  the  pptltlon. 

Bates  &  May,  for  petitioners.   W.  H.  Tay- 
lor, fw  defiendant 

START,  J.  On  the  report  of  the  commis- 
sioners the  court  below  laid  out  a  lane,  un- 
der No.  16  of  the  Acts  of  1SS4,  to  be  used 
without  gates  or  bars.  The  lane  does  not 
connect  with  ao  existing  highway  at  Its  west- 
erly terminus,  and  is  less  than  three  rods 
wide,  and  It  does  not  appear  that  it  Is  in  an 
Incorporated  village  or  city.  It  Is  claimed  by 
the  petitioners'  counsel  that  the  highway,  as 
laid  out,  is  an  open,  public  highway,  and 
that  the  statute  does  not  authwlze  the  laying 
out  of  such  a  highway  less  than  three  rods  { 
wide,  except  in  incorporated  villages  and  cit- 
ies, to  connect  existing  highways.  It  Is 
clear  that  the  highway,  as  laid  out,  is  as 
open,  public  highway.  It  Is  to  be  used  with- 
out gates  or  bars.  This  makes  it  an  open 
highway,  and  not  a  lane,  within  the  meaning 
of  the  act  of  1884,  as  was  held  by  the  court 
below.  This  act  provides  that  public  high- 
ways shall  not  be  less  than  three  rods  wide, 
but  If  laid  within  the  limits  of  an  Incor- 
p«ated  village  or  city,  to  connect  existing 
highways,  they  may  be  of  less  width,  and 
crossroads  and  lanes,  to  be  used  as  pent 
roads,  may  be  of  less  width.  This  act  does 
not  authorize  the  laying  out  of  a  lane  less 
than  three  rods  wide,  unless  It  is  laid  out  to 
be  used  as  a  pent  road.  The  lane  was  laid  out 
less  than  three  rods  wide,  and  was  not  laid 
out  as  a  pent  road,  as  It  was  to  be  used  with- 
out gates  or  bars.  A  pent  rood  is  one  that 
may  be  inclosed  by  gates  or  bars,  and  Is  not 
an  open  highway.  Wolcott  v.  Whitcomb, 
40  Vt.  40;  French  v.  Holt.  53  Vt.  304.  The 
court  below,  by  providing  tbiit  the  lane  should 
be  used  without  gates  or  bars,  laid  out  the 
lane  as  an  open  highway,  and  Its  action  was 
not  authorized  by  that  part  of  the  act  of  1884 
which  provides  for  the  laying  out  of  lanes. 

It  Is  claimed  by  the  defendant's  counsel 
that  the  highway,  as  laid  out.  Is  within  the 
limits  of  the  village  of  Hardwick;  that  the 
Tillage  Is  Incorporated;  that  the  highway 
connects  existing  highways,  within  the  mean- 
ing of  the  act  of  1884;  and  that  the  actloD 


of  the  court  below  can  be  sustained  under 
that  clause  of  the  act  which  provides  that  if 
the  highway  is  laid  within  the  limits  of  an 
Incorporated  village  or  city,  to  connect  ex- 
isting highways.  It  may  be  less  than  three 
rods  wide.  This  claim  Is  not  sui^rted  by 
the  findings  of  the  commissioners.  It  does 
not  appeal-  that  the  highway  is  within  tlio 
limits  of  the  village  of  Hardwick,  nor  tiw^ 
it  appear  that  the  Inhabitants  of  the  village 
have  ever  accepted  of  the  act  of  Incorpora- 
tion, or  organized  under  It;  and  it  is  ex- 
pressly found  that  the  westerly  terminus  of 
the  highway,  as  laid  out,  does  not  conDeot 
with  an  existing  highway.  Toauthwize  tbe 
laying  of  a  highway  under  the  provisions  of 
this  act,  the  highway,  as  laid,  must  connect 
with  an  existing  highway  at  both  terminal 
points.  It  Is  not  enough  that  one  terminal 
point  connects  with  an  existing  highway. 
The  language  of  the  enactment  is  plain.  To 
connect  Is  to  Join,  unite,  bind,  or  fasten  to- 
geth^.  A  highway  that  does  not  Intersect 
an  existing  highway  at  more  than  one  of  its 
terminal  points  does  not  connect  existing 
highways,  and  Is  not  authorized  by  the  pro- 
visions of  the  act  relied  upon  by  the  defend- 
ant's counsel. 

It  Is  claimed  by  the  petitioners'  counsel  that 
the  highway  is  not  laid  over  tbe  route  de- 
scribed in  the  petition,  but  over  another  ami 
different  route.  We  have  not  been  furnished 
with  a  copy'of  the  petition,  and  it  does  not 
I  appear  that  the  terminal  points  of  the  pr(>- 
posed  highway  were  definitely  descrit>ed  in 
the  petition.  It  appears  from  the  exceptions 
that  no  i>art  of  the  highway,  as  laid,  Is  whol- 
ly off  the  route  described  In  the  petition.  J  i 
would  seem  from  this  statement  that  some 
portion  of  the  highway,  as  laid,  extended  to 
the  terminal  points  of  the  proposed  highway. 
Prom  the  record  before  us,  we  cannot  say 
that  the  highway,  as  laid.  Is  materially  dif- 
ferent from  the  proposed  highway,  as  desCTltv 
ed  in  the  petition.  If  it  was  not,  the  hold- 
lug  of  the  court  upon  this  branch  of  tbe 
case  was  cwrect  Judgment  reversed,  order 
vacated,  and  cause  remanded. 


LADD  T.  TOWN  OF  GRAND  ISLB. 
<  (Supreme  Court  of  Vermont.   Grand  Isle.  Jan. 
20.  1895.) 

Suit  aoainst  Tows — Matbriu,  Furniseed  Cox- 
tkactor— Pkiscipal  awd  Aoekt — EXIST- 

BNOB  OF  BsiiATION. 

In  an  action  against  a  town  for  the  price 
of  stone  used  in  a  bridge,  it  appeared  that  the 
selectmen  of  the  town  verbally  agreed  to  pav 
plaintiff  a  certain  price  per  cubic  yard  for  afl 
the  atone  they  might  take  from  his  quarry  for 
the  bridge.  Afterwards,  the  town  arranged 
with  a  contractor  to  build  the  bridge  for  a  cer- 
tain price;  and,  in  order  to  induce  me  contract- 
or to  make  the  contract,  plaintiff,  with  other 
dtizeas  of  the  town,  signed  an  agreement  to  in- 
demnify him  against  loss  on  the  job.  Plaintiff 
then  made  an  agreement  in  writing  with  the 
contractor  for  stone  out  of  his  quarry,  and  pay- 
meats  were  made  thereunder  to  plaintiff  by  the 
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contractor,  ffrftf,  tliat  i^aintiff  could  not  hold 
the  town  liable  for  an  amount  dae  for  stone 
used  in  the  bridge,  on  the  ground  that  he  be- 
liered  that  Uxe  contractor  was  the  agent  of  the 
town. 

E^c^»tloiui  bom  Grand  lale  county  oourt; 
Tbompson,  Judge. 

Assnmp^t  by  Alft«d  H.  Ladd  against  the 
town  of  Otand  Isle  for  &n  amount  alleged  to 
be  due  for  material  bcM.  A  verdict  was  di- 
rected tm  defendant,  and  plaintiff  excepts. 
Judgment  for  defendant  afilmied. 

H.  G.  Adams  and  F.  W.  McGettrlck,  for 
plaiatlfr.  WUson  &  Hall  and  Jed  P.  Ladd, 
for  defendant. 

START,  J.  The  plaintiffs*  evidence  tended 
to  show  that  In  October,  1889,  he  made  a  ver- 
bal contract  with  the  defendant,  through  Its 
selectmen,  by  which  he  agreed  to  permit 
them  to  quarry  and  take  rubble  from  a  ledge 
on  Ills  land  for  the  construction  of  a  bridge 
from  Qrand  Isle  to  North  Hero,  and  that  the 
defendant  agreed  to  pay  him  five  cents  per 
cubic  yard  for  whatever  nibble  the  selectmen 
shonld  take  for  that  purpose.    The  town  did 
not  omatroct  the  bridge,  but,  subsequent  to 
the  making  of  the  contract  claimed  to  have 
been  made  with  the  plaluttfT,  tt  made  a  con- 
tract with  the  firm  of  J.  A.  Chamberlln  & 
i'o.,  by  the  terms  of  which  said  firm  agreed 
to  construct  the  bridge.    All  the  rubble  taken 
from  the  plaintiff's  ledge,  and  used  in  the 
oonstmctlon  of  the  bridge,  was  taken  by 
Chamberlln  &  Co.;  and  they  imid  the  plain- 
tiff $703.10,  during  the  progress  of  the  work, 
In  part  payment  for  the  rubble  so  taken,  and 
the  plalntur  or  his  agent  gave  receipts  for 
the  mon^  so  paid.    It  appeared  that,  before 
Ohamberlin  &  Ca  took  the  contract  to  build 
the  bridge,  they  were  importuned  by  citizens 
of  Grand  Isle  to  take  the  contract  for  $40,- 
000.  and  th^  consented  to  do  so,  provided  re- 
Kimnrible  citizens  of  the  town  would  person- 
ally Indemnl^  them  against  loss;  and  there- 
ui>on  a  written  contract  was  executed  and 
delivered  between  the  members  of  the  firm 
of  Chamb^lin  &  Co.,  of  the  one  part,  and 
75  citizens,  Including  the  plaintiff,  of  the 
other  part,  by  which  the  plaintiff  and  other 
citizens  agreed  to  Indemnify  and  save  Cham- 
berlln &  Co.  from  all  loss  by  reason  of  taking 
the  contract  to  build  the  bridge.    This  agree- 
ment was  read  over  and  signed  by  the  plain- 
tiff before  any  rubble  was  taken  from  bis 
led^e.  On  the  10th  day  of  August,  1891,  the 
plaintiff  and  the  members  of  the  firm  of 
Chamberlln  &  Co.  made  a  contract  in  writing 
wliereby  the  plaintiff  gave  them  the  privi- 
lege of  quarrying  stone  from  his  ledge  for 
the  construction  of  the  bridge.   There  was 
no  evidence  tending  to  show  that,  In  the  con- 
stmctton  of  the  bridge,  Chamberlln  ft  Ca 
were  the  agents  of  the  defendant  town,  or 
acted  as  snch;  and  It  appeared  from  the  un- 
contradicted evidmce  that,  in  all  that  they 
did  In  the  construction  of  the  bridge  and  pro- 
citrlDc  material  thtfefor,  th«y  acted  as  In^ 


dependent  contractors,  and  not  as  the  serv- 
ants or  agents  of  the  defendant  The  plain- 
tiff claimed  that  the  rubble  taken  from  his 
ledge  was  taken  by  Chamberllu  ft  Co.  as  the 
agents  or  servants  of  the  defendant,  and  that 
he  was  entitled  to  recover  for  the  rubble  so 
taken,  under  his  contract  with  the  selectmen. 

The  court  directed  the  jury  to  return  a  ver- 
dict for  the  defendant.  In  this  there  was  no 
error.  By  the  contract  between  the  plalutlfl 
and  the  defendant's  selectmen,  the  defend- 
ant was  to  pay  for  such  rubble  as  the  select- 
men should  take  for  the  construction  of  the 
bridge.  The  selectmen  did  not  build  the 
bridge,  nor  did  they  take  any  rubble  from 
the  plaintiff's  ledge  for  Its  construction. 
Chamberlln  &  Co.  built  the  bridge,  under  s 
contract  to  do  so,  but  not  as  agents  or  serv- 
ants of  the  defendant,  and  they  took  the  rub- 
ble In  question  for  its  construction.  The  rub- 
ble taken  by  Chamberlln  &  Co.  was  not  tak- 
en under  circumstances  that  would  Justify 
the  plaintiff  In  believing  that  tt  was  taken  by 
them  as  agents  or  servants  of  the  defendant 
The  undertaking  of  Chamberlln  &  Co.  was  to 
build  the  bridge  and  furnish  the  material 
therefor  for  940,000,  and  the  plaintiff  knew 
that  such  was  their  contract  Before  any 
rubble  was  taken,  he  read  and  signed  the 
contract  by  which  he  and  other  citizens  of 
the  town  agreed  to  Indemnify  and  save 
Chamberlln  ft  Co.  harmless  from  any  loss  that 
mlffht  accrue  to  them  by  reason  of  their  tak- 
ing the  contract  for  the  construction  of  the 
bridge.  In  this  agreement  the  contract  of 
Chamberlln  &  Co.  Is  distinctly  referred  to. 
It  Is  stated  that  "It  Is  the  desire  of  the  par- 
ties of  the  second  part  that  the  parties  of  the 
first  part  sustain  no  pecuniary  toss  of  any 
kind  under  their  contract  with  the  town  of 
Grand  Isle  to  build  a  bridge  between  said 
Grand  Isle  and  North  Hero."  The  plaintiff 
having  deliberately  read  and  executed  the 
contract  containing  this  recital,  he  ought  not 
to  be  heard  to  say  that  he  did  not  know  that 
Chamberlln  &  Co.  had  entered  Into  a  contract 
to  build  the  bridge.  The  town  was  not  a  par- 
ty to  this  contract  signed  by  the  plaintiff  and 
other  citizens.  The  plaintiff  and  other  dtl- 
zens  were  Interested  in  having  the  bridge 
built  and.  as  an  Inducement  to  Chamberlln 
&  Co.  to  take  the  contract,  they  agreed  to  In- 
demnify them  against  loss;  but  the  fact  that 
Chamberlln  ft  Co.  were  thus  Indemnified  by 
dtlzens  of  the  defendant  town  against  loss 
had  no  tendency  to  show  that  they  were 
agents  or  servants  of  the  defendant  The 
undertaking  of  Chamberlln  &  Co.  with  the 
defendant  was  an  absolute  undertaking  to 
furnish  materia]  and  build  the  bridge  for 
$40,000.  There  was  no  evidence  In  the  case 
that  tended  to  show  that  the  defendant  ever 
released  Chamberlln  ft  Co.  from  this  under- 
taking, nor  that  the  relation  that  they  sus- 
tained to  the  defendant  ever  changed  from 
that  of  contractors  to  that  of  agents  or  serv- 
ants of  the  defendant  and  the  plaintiff  had 
no  right  to  understand  or  believe' that  Uuub 
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was  sucb  a  change.  Be  received  payments 
towards  the  rubble,  fromitlme  to  time,  from 
Cliamberlln  &  Co.,  and,  duiiug  tbe  progress 
of  the  work,  made  a  written  contract  wltb 
tbem,  whereby  they  were  to  take  rubble  from 
his  ledge  tor  the  construction  of  tlie  bridge. 
Under  these  circumstances,  the  plaintiff  can- 
not be  heard  to  say  that  he  believed,  and  was 
Justified  In  believing,  that  rubble  was  being 
taken  from  his  ledge  by  Chamberlin  &.  Co. 
under  his  claimed  contract  with  the  select- 
men. He  had  no  right  to  assume  that  Cham- 
berlin &  Co.  were  the  agents  or  servants  of 
the  defendant.  His  knowledge  of  Chamber- 
lin &  Co.'8  relation  to  the  work  was  sucb 
that  he  could  not  remain  passive,  and  assume 
that  he  was  delivering  rubble  under  his  con- 
tract with  the  defqpdant.  His  knowledge 
was  such  thnt  he  was  put  upon  Inquiry,  and, 
if  he  did  not  know  that  Chamberlin  &  Co. 
were  building  the  bridge  upon  their  own  ci  ed- 
it,  he  ought  to  have  known  it  The  knowl- 
edge that  he  had  would  have  put  any  reason- 
ably prudent  man  upon  inquiry.  By  Inquiry 
he  could  have  learned  that  Chamberlin  &  Co. 
had  taken  the  contract  to  furnish  tbe  materi- 
al and  build  the  bridge,  but  no  Inquiry  was 
necessary.  A  prudent  man,  with  bis  knowl- 
edge, would  not  be  deceived  or  misled.  He 
knew  that  by  the  terms  of  his  claimed  con- 
tract with  tbe  selectmen  the  defendant  was 
to  pay  him  only  for  such  rubble  as  was  used 
by  the  selectmen  In  the  construction  of  the 
bridge.  He  knew  he  had  signed  a  contract 
to  Indemnify  Chamberlin  &  Co.  against  loss 
that  should  accrue  to  them  by  reason  of  tak- 
ing the  contract  to  build  the  bridge.  He 
knew  that  Chamberlin  &  Co.  were  In  charge 
of  the  work,  and  taking  rubble  from  his 
ledge;  that  he  was  receiving  pay  for  the 
same  from  time  to  time  from  them;  and 
that  during  the  progress  of  the  work  he  made 
a  contract  in  writing  with  Chamberlin  &  Co., 
by  which  they  were  to  take  rubble  from  hir 
ledge  for  the  construction  of  the  bridge.  Un- 
der these  circumstances,  be  was  bound  to 
know  to  whom,  and  upon  whose  credit,  his 
rubble  was  being  delivered;  and  the  law 
charges  him  with  the  knowledge  that  it  was 
not  being  taken  by  the  defendant,  nor  upon 
Its  credit 

The  view  we  have  thus  taken  of  the  facts 
confessedly  within  the  knowledge  of  tbe 
plalntiCT  renders  it  unnecessary  to  pass  upon 
the  questions  raised  upon  the  admission  and 
rejection  of  testimony.  Judgment  affirmed. 


WILKINSON  T.  8UPLEE  et  ox. 

(Supreme  Court  of  Pennsylvania.    Feb.  4, 
1895.) 

Frivatk  WiLT— Ikvalid  Dedication. 

The  fact  that  tbe  dedloition  of  a  street 
•n  defendant's  land  Is  invalid  does  not  deprive 
an  owner  of  land  adjoining  it  from  using  it, 
where  he  enrrcDcIered  the  right  to  use  a  private 
way  over  defendant's  land  in  consideration  of 


defendant's  agreement  to  oi>en  the  stfcet  In 
question,  and  granting  him  the  right  of  passage. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

BUI  in  equity  by  Charles  Benjamin  Wil- 
kinson against  Henry  T.  Suplee  and  Eliza- 
beth Suplee  to  restrain  defendants  from 
erecting  a  fence  upon  or  In  any  way  inter- 
fering with  complainant's  right  of  way  over 
a  certain  strip  of  ground  called  "Lincoln 
Square."  From  a  decree  for  plaintiff,  de- 
fendants appeal.  Affirmed. 

Tbe  matter  was  referred  to  a  master,  who 
reported  as  follows: 

"Facta. 

"The  complainant  obtained  title  to  the  large 
tract  of  land  by  two  deeds,  one  dated  October 
5. 1883,  and  tbe  other  dated  February  2, 1884, 
both  deeds  being  duly  recorded.  The  com- 
plainant conveyed  a  part  of  said  large  tract 
to  John  Bozorth,  by  deed  dated  July  24, 1884, 
and  also  conveyed  another  part  of  said  large 
tract  to  John  Bozorth,  by  deed  dated  Octo- 
ber 8,  18S3.  Tbe  complainant  conveyed  to 
Henry  T.  Suplee  a  part  of  said  large  tract  oC 
land  [designated  as  'Tract  D'],  by  deed  dated 
Slay  25,  1S87,  reserving  thereout  a  yearly 
ground  rent  of  alx  hundred  and  sixty  dol- 
lars ($660).  BIcking  street  was  laid  out  by 
the  complainant  prior  to  the  conveyances  to 
John  Bozorth,  who  acquired  by  said  con- 
veyances the  free  use,  right,  liberty,  and 
privilege  of  Blcklng  street  at  all  times  for 
ever,  and  tbe  conveyance  to  Henry  T.  Sup- 
lee, as  referred  to  above,  carried  with  it  the 
soil  or  bed  of  said  Bicking  street,  subject  to 
the  rights  granted  to  said  John  Bozorth.  bis 
heirs  and  assigns.  In  said  street  The  prem- 
ises conveyed  by  complainant  to  Henry  T. 
Suplee  were  subsequently,  by  divers  convey- 
ances, conveyed  unto  Elizabeth  Suplee,  wife 
of  Henry  T.  Suplee.  On  July  26,  1887,  an 
agreement  In  writing,  duly  recorded,  was  en- 
tered Into  between  the  complainant  and  his 
wife,  of  the  first  part  and  John  Bozorth,  of 
the  second  part,  and  Henry  T.  Snplee  and 
Elizabeth,  his  wife,  of  the  third  part  This 
agreement  recites  that  the  complainant  had 
laid  out  and  opened  a  certain  street  called 
'Blcklng  Street'  and  that  he  had  conveyed  to 
John  Bozorth  two  tracts  of  land,  with  tbe 
right  to  use  Bicking  street  and  that  he  had 
granted  to  Henry  T.  Suplee  tract  D,  together 
with  the  bed  of  Bicking  street,  subject  to  the 
right  of  John  Bozorth,  his  heirs  and  assigns, 
etc.,  to  use  Bicking  street  and  had  res^ved 
out  of  the  tract  D  the  ground  rent  of  six  hun- 
dred and  sixty  dollars  ($660),  and  that  Eliz- 
abeth Suplee  had  become  the  owner  in  fee. 
subject  aforesaid  to  tract  D,  and  that  the 
three  parties  to  said  agreement  were  all  per 
sons  entitled  to  tbe  use  of  said  Blcklng 
street;  that,  in  consideration  of  the  prem- 
ises and  the  sum  of  one  dollar  each  to  the 
other  paid,  they  agreed  to  waive  and  quit- 
claim all  right  use,  and  privilege  of  Blcklng 
street;  and  that  the  same  should  be  vacated 
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and  cioBed  up;  and  that  Henry  T.  SDpl«e 
and  EHlxabeth,  his  wife,  for  Uie  aforesaid 
L-onsidoratlon,  with  the  consmt  of  the  other 
parties,  had  agreed  to  lay  out  and  opot,  for 
the  mntnal  use  and  accomnuMlattoa  of  all 
parties  to  the  agteennnt,  tibelr  h^m  and  a>- 
Blgns,  two  certain  streets,  known  as  'Yoenm 
Street*  and  'Lincoln  Sqoare.*  And  the  agree- 
ment farther  j^Tlded  as  follows:  'And  the 
said  Henry  T.  Su|^  and  Elisabeth,  his  wlf^ 
do  hereby  grant  and  ccoiTey  unto  the  said 
parties  of  the  first  and  second  parts,  their 
befrs  and  assigns,  the  free  use,  right,  llbo^, 
and  priTl]^  of  the  said  Tocum  street  and 
IJucoltt  sgnare,  as  and  for  streets,  passage- 
ways, and  water  conrses,  in  common  with 
them,  the  said  Henry  T.  Snplee  and  BUsa- 
beth,  his  wife,  and  their  helni  and  assigns, 
own«B,  tenants,  and  occupiers  of  the  ground 
bounding  thereon,  at  all  times  hereaf^,  for- 
ever.' In  the  said  agreement  the  exact  lo- 
cation and  width  of  said  streets  and  the 
length  thereof  are  particularly  mentioned,  and 
the  said  Lincoln  square  Is  described  as  'run- 
ning to  line  of  ground  of  said  Charles  Benja- 
min WlUdnscm.'  Tbla  agreement  was  enter- 
ed of  record  on  Uie  28th  day  of  May,  A.  D. 
1S86L  On  the  20th  day  of  April,  A.  D.  1888, 
Honry  T.  Suplee  and  wife  made  a  deed  of 
dedication  to  the  city  of  Pbilad<flphia,  in  the 
usual  form,  of  the  strip  of  ground  located 
and  described  In  tlie  agreonait  aforesaid,  *to 
and  for  the  onty  pn^r  use  and  behoof  of  the 
said  city  of  PhUad^phla,  its  successors  and 
aaidgns,  fbrever,  for  a  public  street  or  high- 
way.* This  deed  of  dedication  was  approved 
by  the  dty  solidtor,  and  was  accepted  by 
the  board  of  surveyors,  October  6, 1888,  and 
recorded  Norember  30, 1888.  Blcktng  street, 
as  laid  out,  did  not  touch  the  property  of  the 
complainant,  nor  does  Yocum  street  toocb  the 
property  of  the  complainant  According  to 
the  uncontradicted  testimony  of  Henry  T. 
Suplee.  acting  as  the  agent  for  Elizabeth  Sxip- 
lee,  his  wife,  before  he  began  the  erection  of 
the  houses,  he  changed  the  [dan  of  laying  out 
the  ground,  In  order  to  better  adapt  It  to 
building  purposes,  and  he  prepared  a  plan 
which  was  submitted  to  Mr.  Jones,  a  sur- 
veyor, who  afterwards  prepared  the  plan 
finally  adt^ted.  Mr.  Snplee  was  advised  by 
the  cmnplalnant,  who  was  then  acting  as  his 
counsel  and  conveyance,  that  it  would  be 
necessary,  in  order  to  make  the  change  in 
the  streets,  to  have  the  consent  of  all  parties 
who  subsequently  signed  the  agreement 
abore  refored  to.  The  complainant,  or  the 
arm  of  Wilkinson  &  Bro.,  of  which  the 
cMu^ainant  was  a  member,  prepared  the 
agreement  in  question,  uid  also  the  deed  of 
dedication.  The  city  of  Philadelphia  placed 
upon  the  confirmed  plan  of  the  city  said  Yo- 
cum street  of  its  entire  length,  and  Lincoln 
square,  from  Greenway  avraue  to  the  lower 
wide  of  Yocum  street,  but  the  blind  end  of 
Llno^  square,  from  Yocum  street  to  the 
line  of  the  rear  end  of  complaluaut's  prop- 
erty, baa  never  been  put  upon  the  city  plan. 


Mrs.  Suplee  built  houses  on  botfi  sides  of 
Lincoln  square,  and  some  bouses  upon  Yo- 
cum street  Two  brick  houses  were  built 
on  the  east  side  of  Lincoln  square,  aontii  of 
Yocuto  street  Thwe  Is  a  house  at  the  cor- 
ner of  Yocum  street  and  Lina^n  square, 
fronting  on  Yocum  street  and  ntniding 
back  towards  the  complainant's  ground,  leav- 
ing a  space,  however,  on  the  west  ^de  of 
Llnccdn  square,  auffldently  large  to  permit 
of  the  erection  of  a  bouse  fronting  on  Lin- 
coln square.  The  only  land  of  the  com- 
plainant which  abuts  on  Linotdn  square  is 
about  ten  feet  of  the  rear  of  complainant's 
lot  ftud  at  the  west  side  of  the  square.  A 
water  pipe  was  laid  by  the  dty  In  Lincoln 
square,  extending  its  entire  length,  and  a 
plug  was  placed  the  dty  on  the  east 
side  of  the  street  dose  to  the  south  end  of 
the  said  street  <m  that  portion  not  on  the 
dty  idan.  At  the  time  Uncoln  square  was 
laid  out  a  fence  already  existed  across  the 
rear  end  of  the  complainant's  lot  separating 
It  from  Lincoln  square.  After  the  houses 
were  built  oa  Lincoln  square,  by  Mrs.  Snplee, 
and  about  a  month  before  the  filing  of  the 
bill,  she  caused  another  fence  to  be  put  across 
the  blind  end  of  the  square.  Lincoln  square 
has  the  usual  cui-b  and  sidewalk  on  both 
sides  of  the  street  extending  to  the  extreme 
bltod  end.  Without  driving  upon  the  sid»- 
walk,  there  Is  not  sufdcloit  room  for  a  wsgon 
to  pass  from  the  rear  of  the  complainant's 
lot  to  Lincoln  square.  The  complainant  pro- 
duced a  number  of  water  p^  bills  for  pipe 
laid  in  Uncoln  square.  The  recdpts  are  In 
the  name  of  KUlzabeth  Suplee.  Lincoln 
Bquara  was  at  one  time  called  Hansran  street 
The  purpose  of  dedicatmg  Lincoln  square, 
according  to  the  testimony  of  the  complaln- 
aot  was  to  oiable  Mrs.  Suplee  to  obtain 
water  pipe.  This,  however,  Mr.  Suplee  de- 
nies, and  says  he  could  have  obteln^  water 
pipe  without  dedication.  The  fence  which 
the  complainant  tore  down  is  the  fence  which 
was  constructed  by  Mrs.  Sujdee.  This  fence, 
It  is  alleged.  Mrs.  Suplee  proposes  to  restore. 
It  Is  the  purtiose  of  tlie  blU  in  question  to 
prevent  the  reconstruction  ot  this  fence,  and 
to  prevent  any  obstruction  On  the  part  of  the 
Suplees  with  the  free  use  of  Lincoln  square 
by  the  complainant  The  allegation  In  the 
answer  of  respondents  filed,  that  If  the  agree- 
ment ot  July  26,  1887,  conveyed  to  complain- 
ant the  right  to  use  Lincoln  square,  the  agree- 
ment was  obtained  by  fraud  by  the  complain- 
ant, concealing  tiie  true  intent  and  meaning 
of  the  contract  frun  respond^ts.  Is  not  sup- 
ported by  the  evidence,  and  the  master  finds 
that  there  was  no  fraud  and  no  concealment 
In  the  matter. 

"Findings  of  I^w. 

"The  act  of  June  6,  1871  (section  3,  P.  L. 
13S3),  provides:  'No  street  shall  hereafter  be 
added  to  auy  confirmed  plan  of  the  city  of 
Philadelphia  and  called  a  public  street  until 
the  same  shall  have  been  approve  by  the 
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board  of  Borreyors  as  to  location,  width  and 
^dea,  and  shall  extend  from  street  to  street 
as  a  thoroughfare.'  So  mnch  of  L4ncoln 
stinare,  therefore,  as  extends  southward  from 
Yocum  street,  cannot,  for  the  present,  be 
placed  upon  the  city  plan  without  violating 
the  act  of  assembly.  There  has,  however, 
been  a  legal  dedication  to  the  public,  and  a 
legal  acceptance  by  the  city,  of  the  atrip  ot 
laud  called  'Lincoln  Square,*  as  far  as  the 
southerly  side  of  Yocum  street.  The  approv- 
Hi  of  the  city  solicitor  of  the  deed  as  to 
form  for  the  entire  strip  of  land  called  •Lin- 
coln Square,'  and  the  acceptance  of  the  deed 
of  dedication  by  the  board  of  surreyors,  and 
the  entry  of  the  city  upon  that  land  for  the 
purpose  of  laying  down  water  pipe,  would 
be  construed  as  an  acceptance  of  the  dedica- 
tion by  the  city  of  said  land  throughout  its 
entire  length  for  a  public  highway,  were  it 
not  for  the  act  of  1871,  abore  referred  to. 
City  of  Philadelphia  r.  Thomas'  Heirs  (Pa. 
Snp.)  25  AtL  873. 

''The  question  here  is  not,  what  rights  hare 
the  public  at  large  in  the  ground  called 
■Lincoln  Square,'  south  of  the  south  Ibie  of 
Tocum  street?  but  what  rights  has  the 
complainant?  That  the  resptmdents  did,  by 
a  deed  duly  recorded,  grant  to  the  complain- 
ant, as  a  part  of  the  public,  the  right  to  use 
said  atrip  of  land  for  all  purpogea  for  which 
a  street  Is  generally  used,  and  that  the  re- 
siMndents  did,  by  a  duly-recorded  agreement, 
also  grant  to  complainant  the  right  to  use 
■aid  ground  for  a  street,  passageway,  and 
water  course,  are  facts  found  by  the  master. 
So  long  as  the  grant  In  this  deed  remains  nn- 
reT<dced,  and  the  written  contract  remains  In 
force.  It  seems  to  the  master  that  the  com- 
plainant has,  without  regard  to  the  general 
public,  rights  and  easements  In  the  land 
which  the  respondents  cannot  Ignore. 

"It  Is  contended  by  the  counsel  for  the  re- 
spondents that.  Inasmuch  as  the  blind  end 
of  Lincoln  square  was  not  legally  accepted 
by  the  city.  It  Is  within  the  power  of  the 
grantor  to  revoke  the  dedication  of  so  much 
of  the  land  as  has  not  been  accepted,  and  he 
has  cited  authorities  from  other  states  to 
support  this  contention.  While  this  may  be 
true  in  some  states,  it  Is  by  no  means  dear 
that  It  is  the  law  In  Pennsylvania.  Thus,  in 
Patterson  v.  Harlan  (Pa.  Sup.)  16  Atl.  49Q, 
Chief  Justice  Paxson  says:  *We  need  not 
discuss  the  question  how  far  the  deed  was  a 
dedication  of  the  street  to  public  use,  nor  the 
extent  to  which  such  dedication  would  be 
effective  without  an  acceptance  on  the  part 
of  the  municipal  authorities.  It  is  sufficient 
to  say  that  there  was  a  dedication  of  the 
street  to  the  use  of  the  grantees,  and  neither 
the  grantor  nor  those  claiming  under  him 
can  now  be  allowed  to  repudiate  such  dedi- 
cation.* Even  If  the  respondents  could  re- 
voke the  de<lication,  so  tar  as  the  public  are 
concerned,  on  the  theory  that  no  legal  rights 
hare  before  acceptance  of  dedication  been 


acquired  by  the  public.  It  does  not  follow 
that  the  grant  to  the  respondents  In  the  writ- 
ten contract  can  be  revoked.  If  so,  any  writ- 
ten contract  can  be  destroyed  to  suit  the  con- 
venience or  pleasure  of  a  dissatisfied  party. 

"Counsel  for  respondents  contend  that  they 
Joined  in  the  agreement  only  at  the  request 
and  upon  the  advice  of  the  complainant, 
who  acted  as  counsel  for  tiiem;  that  It  was 
never  the  Intention  of  the  reqxmdents  to 
grant  any  permanent  easements  to  complain- 
ant In  Lincoln  square;  and  that  they  signed 
the  agreement  without  understanding  its  le- 
gal effect  So  far  as  the  master  nnderstands 
the  testimony,  the  respondents  were  not  de- 
ceived by  the  concealment  of  any  fact,  nor 
were  they  wrongly  advised  or  ovureached. 
On  the  contrary,  all  the  parties  seem  to  have 
acted  in  good  faith,  and  with  a  perfect  un- 
derstanding of  what  they  were  d<rfng.  If 
the  respondents  were  willing  to  grant  to 
complainant  the  use  of  Lincoln  square  in 
consideration  of  the  complainant's  and  of  Bo- 
Korth's  relinquishing  their  rights  in  Blck- 
Ing  street,  and  enabling  the  respondents  to 
open  Yocum  street  and  Lincoln  square,  there 
seems  to  be  no  good  reason  why  the  master 
should  inquire  Into  the  value  of  the  conrid- 
eratlon  passing  between  the  parties.  The 
oonsld^tlon  was  considered  by  the  parties 
at  the  time  aa  adequate.  The  contract,  so 
tar  as  the  evidence  shows,  was  clearly  un- 
dOBtood,  and  the  int^t  was  clearly  ex- 
pressed. The  rights  which  the  complainant 
acquired  thereunder  have  not  beoi  forfeited 
or  lost  in  any  manner,  and  there  li  no  reason 
why  tlie  rights  bo  acquired  shoold  not  be  en- 
forced and  maintained. 

"In  the  opinion  of  the  maater,  the  com- 
plainant has  a  right.  In  common  with  the 
public  at  large,  under  the  deed  of  dedication, 
to  nse  80  much  of  that  strip  of  ground  called 
'Lincoln  Square*  aa  atoids  rrom  the  south- 
eriy  line  of  Yocnm  street  to  Greenway  avenue 
as  a  public  lilghway;  and  he  haa  the  right 
under  the  ccmtract  of  July  30, 1887,  and  also 
under  the  deed  of  dedication,  to  use  the  blind 
end  of  said  Lincoln  square  from  the  soutli- 
eriy  aide  of  Tocnm  street  to  the  northeriy 
line  of  the  complalnant'a  lot,  which  fronts 
<m  Woodland  avenue,  for  all  the  purposes 
mentioned  In  the  deed  of  dedication  and  In 
the  said  contract;  and  respondents  have  no 
right  to  cottstmct  or  maintain  a  fence  or 
other  obstructltm  interfering  with  such  U8& 
Aa  the  material  facta  in  this  case  are  not  in 
dispute,  and  the  contention  is  realty  upon 
the  oonstructttm  and  elEect  et  written  docu- 
ments, the  authoritlea  cited  by  the  respond- 
mta  that  no  injunction  can  issue  until  the 
rights  of  the  parties  are  establlabed  In  aa 
action  of  law  are  not  to  the  point  The 
complainant  is  entiUed  to  the  relief  prayed 
for." 

Edwin  O.  MIchener,  for  appellants.  Al- 
fred J.  Wilkinson  and  A.  Lewis  Smith,  for 
app^ee. 
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STERBETT,  G.  X  An  examination  of  this 
record  has  satiafied  na  that  tb&ee  is  nothing 
In  any  of  tbe  16  apecdflcatlona  of  error  tbat 
would  justify  either  a  reversal  or  modifica- 
tion of  the  decree.  The  learned  master's 
findings  of  fact  are  abundantly  snstained  by 
tbe  pleadings  and  proofs,  and  the  decree 
complained  of  la  the  legal  sequence  of  the 
clearly-established  facts.  The  allegation  of 
fraud  In  procurlnc  the  agreement  of  July  26, 
1887,  Is  not  sustained  by  any  sufflclent  erl- 
ileuce.  After  correctly  reciting  the  facts  as 
to  the  ownership  of  different  parts  of  the 
property,  etc,  the  agreement  proTldes.  on 
behalf  of  all  the  parties  thweto,  for  the  ra- 
cation  of  Bicktng  street,  and,  on  behalf 
the  defendants,  for  laying  out  and  opening, 
for  the  mntnal  use  and  accommodation  of 
all  the  parties  thweto,  Yocnm  street  and  Un- 
coln  square,  the  latter  ^tending  sontheast- 
wardly  from  the  soathwestwordly  side  of 
Greenway  avenue,  to  the  line  of  plaintUTs 
Woodland  avenue  lot,  and  then  grants  and 
conveys  to  plalntUf  and  John  Bozorth,  their 
heirs  and  aaaigos.  the  free  use  and  privilege 
of  said  Yocum  street  and  Lincoln  square,  as 
and  for  streets,  passaseways,  and  water 
courses.  In  commtm  with  the  defendants, 
their  heirs  and  assigns,  owners,  tenaots,  and 
occnpfen  of  the  ground  bounding  theretm,  at 
all  times  tbweafter,  forero-.  So  far  as  ap- 
pears bom  any  evIdaLce  In  the  case,  the  ne- 
COtlati<His  leading  up  to  the  execution  of  the 
agreement,  and  the  subsequent  deed  of  ded^ 
catiiHi,  ete^  woe  conducted  as  such  trans- 
acttona  usually  ar&  It  is  fair  to  presume 
that  deCeidants  knew  the  southwestwardly 
terminus  of  Lincoln  square  was  partly  on 
the  northeastwardly  line  of  plalntiCTs  Wood- 
land avenae  lot  The  agreement  calls  for 
that  line,  and  there  Is  nothing  to  show  that 
tUey  were  l^mrant  of  the  taxL  But,  wheth- 
er th^  knew  or  not,  idalntUf  was  not  bound 
to  explain  to  thsm  what  benefits,  if  any, 
might  result  to  him  from  tbe  ogreemmt  It 
la  enoQgh  to  know  that,  so  far  as  he  was 
cfmconsd,  eridoice  of  band  Is  not  in  the 
cas&  It  Is  unnecessary  to  spedally  notice 
either  of  tlie  spedflcatifms.  Neither  of  them 
Is  sustained.  Decree  afOrmed,  and  appeal 
dismissed,  with  coats  to  be  paid  by  appel- 
lants. 


BREDIN  T.  PIOrCSBtJBGH  ft  W.  BY.  CO. 
(Supreme  Court  of  Pennsylvania.  Jan.  7, 
1896.) 

RiHr^ff^"  CoKPAnss— Oram*  or  BienT  of  Wat 

CORDITIOir. 

A  recital  in  a  deed  frraoting  a  right  of 
way  to  a  railroad  company,  that  the  grantor  has 
been  fally  paid  for  the  damage  done  or  which 
maj  be  done  to  her  property  by  the  location 
and  construction  of  the  railway,  does  not  talce 
away  the  grantor's  right  to  hare  her  damages 
assessed  according  to  law,  where  the  railway 
company  has  not  fnlfllied  a  condition  In  the 
deed  reqniriog  it  to  complete  the  road  within  a 
specified  time. 


Appeal  from  court  of  common  pleas,  Bnt- 
ler  county;  John  M.  Greer,  Judge. 

Petition  by  J.  B.  Bredin  for  appointment  of 
viewers  to  view  and  assess  damages  for  land 
taken  and  occupied  by  the  Pittsburgh  ft 
Western  Railway  Company  In  construction  of 
its  railroad.  From  an  order  appointing  vtew- 
ers,  defendant  appeals.  Affirmed. 

Blrs.  Nancy  Bredin,  being  the  owner  In  fee 
of  a  tract  of  land  situate  in  tbe  borough  of 
Butler,  Pa.,  containing  about  80  acres,  bound- 
ed by  lands  of  Stoughton  on  the  east  and  Dr. 
Bredin  on  the  west,  by  a  deed  dated  April  12, 
1870,  granted,  sold,  and  conveyed  to  the  Pitts- 
btugh  ft  Butler  Ballway  Company  the  right 
of  way  for  the  use  of  Its  railway  over  and 
across  said  tract  of  land  for  the  width  or 
space  of  30  feet  od  each  side  of  the  center 
line  of  said  railway,  making  00  feet  in  width, 
together  with  sudi  additional  widths  as  might 
be  necessary  for  deep  cuts  and  fills,  admitting 
and  specifying  In  said  deed  that  she  bad  been 
fully  paid  for  the  damage  done  to  or  that 
might  be  done  her  property  by  tbe  location 
and  construction  of  said  railway.  Tbe  con- 
ditions expressed  in  said  ri^t  of  way  were 
"that  said  railway  shall  be  constructed  and 
in  running  order  within  three  yean  from 
date,  that  Mrs.  Bredtai  is  to  have  a  free  pass 
for  herself  and  family,"  and  that  said  rail- 
way Is  to  be  "built  on  the  line  of  said  railwsy 
as  now  located."  The  Pittsbuigb  ft  Butler 
Railway  Company  having  muged  in  the 
Pittsbu^  Bast  ft  West  Railroad  Cunpany, 
a  corporadon  of  Pennsylvania,  Mrs.  Iteedin, 
by  indorsement  dated  Jnne  2,  1881,  trans- 
ferred said  rlgbt  of  way  to  tbe  sold  Pitts- 
burgh East  ft  West  Bailroad  Company,  which 
company  afterwards  merged  in  the  Pitts- 
burgh ft  Western  Roiboad  Company,  a  cor^ 
poration  of  P^msylvania.  The  Pittsburg  ft 
Western  Railroad  Company  entered  upon,  lo> 
cated,  and  oonstructed  its  railroad  over  and 
across  said  land,  completing  and  putting  the 
same  in  (iteration  in  January,  188S.  In  the 
meantime  Mrs.  Bredin  died,  and  ttie  petition- 
er, claiming  that  she  hod  devised  s^  land 
to  him,  on  the  22d  December,  1883,  presented 
his  pedtion  for  tbe  appointment  of  viewras  to  • 
assess  damages  alleged  to  have  been  sus- 
tained by  him  by  reason  of  the  constructlcm 
of  said  railroad  over  and  upon  said  land. 
Tbe  defendant  company  thereupon  objected 
to  the  appointment  of  viewers,  denied  the  pe- 
titioner's right  to  have  damages  assessed,  up- 
on the  ground  that  it  was  In  possession,  and 
had  constructed  its  railroad  over  said  land 
under  said  right  ot  way,  a  title  paramount 
and  superior  to  that  of  tlie  app^lee,  in  which 
the  grantor  bad  admitted  iiayment  of  the 
damage  done  or  likely  to  be  done  to  said  land 
by  the  location  and  construction  of  said  rail, 
road,  and  that  the  appdiee  had  taken  said 
land  subject  to  the  vested  rights  of  the  de> 
fendant  company  under  said  deed;  where* 
upon  the  court  granted  a  rule  oh  sidd  com-  ■ 
pany  toshow  cause  why  vlewors  should  not  be 
appointed  as  prayed  for.  To  thlsrule  the  de- 
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fendant  filed  answer  14tli  January,  1S84,  8ta^ 
log  at  lengrth  Ite  objections  to  tbe  appoint- 
ment of  TiewerB,  and  attaching  copy  of  said 
rlgiit  of  way  thereto.  The  petitioner,  on  the 
21st  April,  1884.  filed  a  traverse  of  defend- 
aut's  answer,  admitting,  however,  the  deed 
of  right  of  way  by  Nancy  Bi%dln  as  afore- 
said. On  the  8tb  June,  1887,  by  virtue  of  a 
decree  of  the  circuit  court  of  the  United 
States  for  the  Western  district  of  Pennayi- 
vanla,  and  the  ancillary  decree  of  the  circuit 
court  of  the  United  States  for  tbe  Northern 
district  of  Ohio,  all  the  railroads,  lands, 
rights,  franchises,  and  property  of  the  Pitts- 
burgh &  Western  Railroad  Company  were 
aoid  by  a  commission  appointed  by  said 
coort;  and  the  purchasers  thereof,  pursuant 
to  tbe  laws  of  this  commonwealth,  met  and 
organized  a  new  corporation,  the  Pittsburgh 
&  Western  Railway  Company,  which  there- 
upon became  the  legal  owner  of  said  right  of 
way  granted  by  Nancy  Bredln,  and  entitled 
to  bare,  hold,  use,  and  enjoy  all  title  estate, 
rights,  and  privileges  thereby  granted  and 
conferred.  On  the  7th  Hay,  1894  (a  period 
of  more  than  10  years  after  the  granting  of 
said  rule  to  show  cause),  the  petitioner  placed 
said  rule  on  the  list  for  argument  at  June 
term,  1894,  of  said  court.  On  June  1,  1894, 
the  appellant,  as  successor  In  title  to  the 
Pittsburgh  &  Western  Railroad  Company,  de- 
fendant of  record,  filed  a  protest  against  the 
court  hearing  argument  of  said  rule  or  ap* 
pointing  viewers,  averring  as  reasons  ther^ 
for  said  sale  and  organization  of  new  corpora- 
tion, title  and  possession  under  deed  of  Nancy 
Bredln,  nonjurlsdlctlon  of  court  fo^  want  of 
legal  party  defendant  of  record,  abandon- 
ment of  rule  by  lapse  of  time,  etc  On  Jime 
B,  1884,  the  appellee  filed  a  motion  reciting 
said  Bale,  organization  of  new  company,  title 
and  posaeasion  as  averred  In  appellant's  pro- 
test, and  requesting  leave  to  amend  his  peti- 
tion by  Joining  the  appellant  as  codefendant 
with  the  Pittabnrgh  &  Western  Railroad  Com- 
pany. The  appellant  objected  to  the  allow- 
ance of  said  proposed  amendment  and  the 
appointment  of  viewers.  But  tbe  court  over- 
•  ruled  api^Uant's  objections,  allowed  amend- 
ment as  requested,  and  appointed  viewers, 
and  sealed  a  bill  for  appellant 

R.  P.  Scott,  for  appellant.  Stephen  Cum- 
mlngs,  for  appellee. 

PER  CURIAM.  This  certiorari  brings  be- 
fore us  nothing  bat  the  record  proper  of  the 
court  below.  There  la  nothing  in  It  that  to 
sufflcient  to  convict  the  court  of  error  in  al- 
lowii^  the  amendment  or  in  appointing  the 
rlewera.  Defendant  company's  main  objec- 
tions to  the  latter  are  grounded  upon  matters 
of  fact  which  are  not  admitted,  and  upon 
which  we  cannot  undertake  to  pass  at  this 
stage  of  the  proceedings.  As  to  the  alleged 
grant  of  the  rlRht  of  way  by  Mrs.  Nancy 
Bredln,  In  April,  1879,  tbe  pajjer  itself  showa 
that  aaid  srant  was  "on  tbe  condition  that 


said  railway  shall  be  constructed  and  in  run- 
ning order  within  three  years  from  date." 
It  Is  not  even  aUeged  that  this  condition  was 
performed  by  the  grantee  of  aald  right  of 
way,  or  by  any  company  claiming  through  or 
under  said  grantee.  On  the  contrary,  it  is 
stated  in  defendant's  history  of  tbe  case  that 
it  "entered  upon,  located,  and  constructed  Its 
railroad  over  and  across  said  landl.  com- 
pleting and  putting  the  same  In  operation  In 
January,  18S3,"— about  nine  months  after  the 
time  named  in  said  condition  had  expired. 
In  plaintiff's  replication,  denying  the  allega- 
tions contained  In  the  fourth  paragraph  of 
defendant's  answer,  he  avers  that  under  tbe 
last  will  of  his  mother,  Mrs.  Nancy  Bredln. 
duly  probated,  etc,  tbe  title  to  the  land  ap- 
propriated said  company  defendant  be- 
came vested  in  him  on  the  7th  day  of  July. 
1881,  and  that  defendant  company  did  not 
commence  to  construct  its  road  over  said 

premises  until  long  afterwards,  the   

day  of  September,  1881,  and  did  not  com- 
plete the  same  nntll  January,  1883.  Other 
questions  of  minor  Importance  an  aoggesied 
by  defendant's  objections  to  the  appointment 
of  viewers,  but  It  Is  neither  necessary  nor 
proper  to  consider  them  at  present.  If  It 
should  ever  become  necessary,  these  and  oth- 
er questions  of  fact  can  be  better  settled  by 
proceeding  In  the  regular  and  orderly  way. 
The  viewere  have  full  power  to  inquire  and 
report,  inter  alia,  what,  if  any.  damages 
should  be  paid  by  defendant  company,  and 
to  whom  payable.  An  attempt  to  anticipate 
and  settle  all  qiustions,  botib  of  law  and  fact, 
before  viewers  are  even  appointed.  Is  at  least 
suggestive  of  obstructive  proceedings.  Nei- 
ther of  the  spe<^cationa  of  error  Is  sustained. 
Proceedings  affirmed,  without  prejudice,  and 
appeal  dismissed,  with  costs  to  be  paid  by 
appellant;  and  it  Is  ordered  that  the  record 
be  remitted  with  a  procedendo. 


PATTERSON  et  al.  v.  GLASSMIRQ  et  nz. 
(Supreme  Court  of  Pennsylvania.   Jan.  21, 

1895.) 

Balb  of  Oood  Will— Isjohction— AoooriKTisG. 

1.  A  covenant,  on  a  sale  of  a  hair-goods 
business,  not  to  eiignse  In  "said  business  of  hair 
dressing,  or  any  of  the  branctieB  thereof,"  witti- 
1q  certain  specified  limits,  is  broken  by  the 
vendor's  engaging  in  the  business  of  catting  and 
dressiDg  the  natural  hair,  though  at  the  time 
of  sale  tbe  dressing  of  artificial  hair  was  the 
principai  item  of  the  business,  and  the  cutting 
and  dressing  of  the  natural  hair  merely  inci- 
dental. 

2.  On  enjoining  a  breach  of  covenant  by  a 
vendor  not  to  engage  in  a  similar  business  to 
the  one  sold,  a  court  of  equity  has  power  to  take 
an  account  of  the  loss  of  profits  suffered  by  the 
purchaser  in  consequence  of  such  breach. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

BUI  In  equity  by  George  R.  Patterson  and 
Elizabeth  L.  Braunlng  against  William 
Glassmire  and  Alice  Glassmire  for  an  in 
Junction  to  resti-ain  defendants  from  carry- 
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Ittff  on  the  bnslDess  of  dressing  the  natural 
hair  In  violation  of  a  contract  between  the 
partdes.  From  a  decree  for  plaintiffs,  de- 
fwdants  appeal  Affirmed. 

The  ft^owlny  am  the  findings  of  fact  made 
by  the  nuuter  (7.  A.  Bregg): 

''For  some  time  prior  to  July.  1886,  Wil- 
liam Gbuunlre,  one  of  the  defendants,  con- 
ducted a  manufactory  for  artificial  hair 
goods,  and   maintained   three   retail  hair 
stores  In  Philadelphia.   One  of  these  stores 
was  situated  at  2113  Germantown  avenue, 
and  was  conducted  by  Miss  Blizabetb  B. 
Braanlng,  one  of  the  complainants,  who  was 
Moplcved  by  Olassmlre  toe  the  purpose. 
The  dally  returns  of  the  shop  were  noted  In 
a  book  kept  for  the  purpose,  and  the  cash 
was  received  by  Olassmlre,  who  maintained 
a  general  sup^vlslon  of  the  accounts.  The 
sign  on  the  outside  informed  the  public  that 
the  estaUlshment  was  conducted  by  Mr.  and 
Mrs.  Glassmlre.    Mrs.  Glassmlre,  however, 
took  no  part  at  all  In  the  running  of  the 
shop;  and.  according  to  the  uncontradicted 
testimony  of  herself  and  her  husband,  she 
had  no  pecuniary  Interest  In  the  business. 
She  contributed  her  time  and  labor,  as  far 
AS  was  possible.  In  assisting  In  the  business, 
by  teaching  and  helping  the  girls  In  the  oth- 
er shops,  but  only  In  her  husband's  interest. 
'She  got,'  as  be  says,  'no  more  than  what  any 
other  wife  gets— a  mere*  living— In  return  for 
her  latxv.'    On  or  about  July  28,  1886,  the 
stock,  merchandise,  fixtures,  and  good  will 
of  the  boslness  conducted  at  2113  German- 
town  avorae,        all  the  branches  thereun- 
to sppertalntttg,*  were  sold  by  defendants  to 
the  plaintiffs,  George  R.  Patterson  and  Elis- 
abeth R.  Braanlng.  The  sale  was  evtdoiced 
by  a  written  contract,  wherein  William 
Glassmlre  and  Alice  Glassmlre  axe  repre- 
sented as  trading  under  the  style  and  firm 
name  of  Mr.  and  Mrs.  WllUam  Glassmlre, 
faalr  dealers,  and  wh«-eby  the  two  agreed,  as 
part  of  the  consideration  moving  Id  said 
sale,  that  they,  or  either  of  them,  shall  not, 
either  by  themselves,  or  either  of  them,  or 
any  other  peraon  whomsoever,  either  direct- 
ly or  Indirectly,  engage  In,  manage,  or  con- 
duct said  business  of  hair  dealing,  or  any  of 
the  branches  thereof,  as  aforesaid,  within 
eight  squares  of  said  place  of  budness.  No. 
2113  Germantowu  avenue,  at  any  time  here- 
after.'   At  the  time  of  the  execution  of  the 
agreement  the  defendant  William  Olassmlre 
had  another  store  on  Front  street,  within 
the  limit  prescribed  by  the  agreement, 
wherein  hair  cutting  and  hair  dressing  did 
then,  and  still  continues  to,  form  part  of  the 
hoBioess  conducted.    While  not  Incorporat- 
ed In  the  agreement.  It  was  understood  be- 
tn-em  the  itarties  that  the  business  of  that 
Btore  was  not  to  be  Interfered  with  by  the 
said  agreement  of  Bal&  According  to  Glass- 
mlre's  testimony,  'We  coold  keep  the  busl- 
oeu  vre  were  engaged  In,  but  were  not  to 
commoiee  a  new  store.*   Miss  Branoing  tes- 
tlfle^  It  being  the  (Eldest  establishment  of 


the  three  stores,  we  did  not  object  to  that 
store  at  the  time  of  the  agreement';  and 
Mr.  Patterson  sajrs,  'It  was  understood  that 
Mr.  Glassmlre  was  to  carry  on  the  Front 
street  store.*  Accordingly,  It  has  been  car- 
ried on  by  Glassmlre  ever  sincS  without  ob- 
jection. Apart  from  this  one  particular, 
however,  there  has  been  no  agreement  or 
understanding  between  the  parties,  since  the 
execution  of  the  contract  of  sale,  Involving 
any  alteration  or  modification  of  Its  terms. 
The  consideration  money  named  In  the  con- 
tract of  sale  was  fifteen  hundred  dollara,  pay- 
able In  certain  Installments.  The  amount 
was  snbsequoitiy  discounted  tor  twelve  hun- 
dred cash,  which  was  used  In  payment  of 
Glassmlre's  debts.  Plaintiffs  have  since 
continued  to  conduct  the  business  at  2113 
Germantown  avenue.  Some  time  In  Febru- 
ary, 1893,  printed  cards  were  circulated  In 
the  neighborhood,  bearing  the  name  of  Wil- 
liam Glassmlre,  Informing  the  public  of  the 
opting  of  a  ladles'  and  children's  hatr^ 
dresshig  establishment  at  1981  North  Sixth 
street,  which  Is  within  two  squares  of  2118 
Germantown  avenue,  and  so  situated  as  to 
compete  with  complainants'  busing.  A 
sign,  three  feet  by  seven  feet  In  size,  painted 
black,  with  gold  letters,  bearli^  tiie  name  of  ' 
'William  Glassmlre,  Ladles'  Hair  Artist,* 
nnd  advertising  the  cutting  and  dressing  of 
ladles*  hair,  was  set  up  In  front  of  the  house, 
and  the  sitting  room  was  fitted  up  with  all 
appliances  for  the  purpose.  Artificial 
switches  and  bangs  wera  displayed  In  this 
room,  and  there  was  a  show  case,  with  all 
sorts  of  toilet  articles,  and  a  shelf  or  table 
containing  curling  Irons,  crimpers,  etc.  Mrs. 
Glassmlre  explains  In  her  testimony  that  the 
articles  so  displayed  are  samples  from 
which  orders  are  obtained  and  filled  from 
the  Front  street  store.  After  the  injunc- 
tion was  dissolved  the  sign  on  the  house 
was  altered  to  'Mrs.  William  Glassmlre,'  and 
advertising  cards  bearing  the  name  'Mrs. 
wnilam  GlassmfreT  were  distributed  In  the 
neighborhood,  announcing  that  this  was  a 
branch  of  the  Frtmt  street  store.  Glass- 
mlre sweara  that  there  were  cards  with  his 
wife's  name  thereon  as  well  before  as  after 
the  bill  filed,  and  offered  to  produce  them; 
but  no  such  cards  were  produced,  no  wit- 
ness declares  having  seen  them,  and  there  Is 
no  evidence  to  the  effect  that  they  were  dis- 
tributed, save  Us  statement  as  to  their  ex> 
istence.  In  other  respects  the  establish- 
ment has  been  run  since  the  injunction  was 
dissolved  the  same  as  before  the  bill  was 
filed.  Subsequently  to  the  opening  of  this 
establishment,  the  business  at  2113  <3erman- 
town  avenue  fell  off  to  an  appreciable  ex- 
tent, but  to  what  extent  does  not  appear  In 
the  evidence.  Plaintiff  Brauning  heraelf 
saw  one  of  her  cnstomers  In  the  defendante' 
shop.  The  witness  Mrs.  Smith,  a  customer 
of  plaintiffs,  testifies  to  having  been  Induced 
to  go  there,  and  othera  would  mention  It  In 
visiting  plaintiffs*  shop.   It  was  also  In  evl- 
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dence  tbat  a  man  named  Lehman  had  open; 
ed  a  Blmilar  estaSI)liBhment  In  Kovember, 
1892,  within  a  block  of  plalnUffs'  store;  and 
this  fact  alone  would  render  the  question  as 
to  the  effect  of  defendants'  establishment  up- 
on plaintiffs"  business  Impossible  of  solution. 
The  account  book  produced  by  defendants 
shows  that  between  the  time  of  the  opening 
of  the  shop  Bt  1931  North  Sixth  street  and 
June  17,  1893,  the  receipts  of  that  shop 
amounted  to  $260.18.  Considerable  evidence 
waa  adduced  on  both  sides  bearing  on  the 
questions  (1)  whether  or  not  the  business  of 
ladles'  hair  dressing,  as  applied  to  the  natu- 
ral hair,  including  l>ang  cutting,  shampooing, 
singeing,  and  the  like,  formed  a  branch  of 
the  business  of  a  retail  store  at  the  time  of 
this  agreement;  (2)  whether  or  not  such 
business  formed  at  that  time  a  branch  of  the 
business  of  this  particular  shop;  and  (3) 
whose  business  It  Is,  and  was  at  the  time  of 
filing  the  bill,  that  Is  conducted  at  1931 
North  Sixth  street. 

"As  to  the  first  question:  The  testimony 
of  Madame  Vaunt  and  Mrs.  Prandi,  both 
experts,  and  in  business  at  that  time.  Is  most 
positive  that  ladies'  hair  dressing  and  h^r 
cutthig  did.  in  1886,  constitute  a  branch  of 
«  the  business  of  a  retail  artificial  hair  store. 
Nor  is  their  testimony  offset  by  the  evi- 
dence Introduced  by  defendants.  Mr.  Little, 
for  defendants,  it  is  true,  says  that  in  1886 
there  was  no  call  for  experienced  hair  dress- 
ers for  the  purpose  of  conducting  a  retail 
hair  atore;  but  he  admits  that,  being  large- 
ly Interested  in  the  manufacture  of  artificial 
hair,  he  did  not  want  to  see  any  ladies  with 
tlietr  bangs  cut,  and  would  not  be  competent 
to  testify  what  was  the  fashion  nine  years 
ago.  Nor  does  the  testimony  of  Miss  Butz  and 
Mr.  Lehman  add  any  weight  to  defendants' 
contention,  It  must  certainly  be  admitted  that 
tlie  fashions  have  effected  a  great  change 
during  the  past  six  years  in  the  conduct  of 
a  hair  store.  The  discontinuance,  to  a  great 
extent,  of  the  use  of  artificial  hair,  and  sub- 
stitution therefor  of  the  various  styles  In 
the  wearing  of  natural  hair,  has  greatly  en- 
larged the  business  of  what  Is  termed  the 
'female  barber  shop.'  But  the  dressing,  cut- 
ting, shampooing,  singeing,  etc.,  of  the  nat- 
ural hair,  was  certainly  done  at  retail  hair 
stores  In  188G,  and,  as  a  rule,  formed  part  of 
the  business  of  every  shop.  Natural  bangs 
were  introduced  as  early  as  18S2,  and  bang 
cutting,  trimming,  etc.,  became  thereupon  a 
branch  of  the  hair  business,  and  has  been 
80  ever  since. 

"As  to  the  second  question:  It  seems  equal- 
ly well  established  by  the  evidence  that 
ladles'  hair  dressing,  with  all  that  the  term 
Implies,  formed  a  principal  part  of  the  busi- 
ness of  the  shop  at  2113  Germantown  ave- 
nue at  the  time  of  the  sale.  Apart  from  the 
testimony  of  the  plaintiff  Brauntng,  that  of 
Mrs.  Smith,  Mrs.  Leach,  Mni.  Horn,  and 
Mrs.  Pereia,  .ill  customers  of  the  shop  before 
the  time  of  the  sale.  Is  most  positive  that 


;  hair  dressing  and  hair  cutting  were  retpdar- 
I  ly  done  there.  A  large  sign  hung  in  the  In- 
I  terloT  of  the  shop,  giving  the  prices  for  the 
j  different  kinds  of  work  of  this  nature,  and 
I  the  entries  in  the  cash  book  fc^t  by  Miss 
I  Braunlng  (Exhibit  E),  showing  the  returns 
i  of  the  business,  give  the  amounts  received 
I  from  this  source.  These  entries  must  neces- 
sarily have  come  under  Mr.  Olassmlre's  no- 
tice, Inasmuch  as  he  signed  this  book  in  one 
or  two  places  in  settlement  of  his  account 
with  Miss  Braunlng  on  the  same  page  where 
some  of  them  occur.  Thus,  on  page  3,  as  of 
January  12,  1886  (Exhibit  E),  occurs  an  en- 
try by  him;  and  Indeed  the  items  In  this 
book   show  from  their   number  that  hair 
dressing,  bang  cutting,  shampooing,  eta,  a> 
applied  to  the  natural  hair,  conatitiited  the 
principal  business  of  the  shop. 

"Turning,  then,  to  the  third  queatlMi,  as  ti 
whose  business  It  wtw  and  is  at  1931  North 
Sixth  street,  the  testimony  discloses  the  fact 
that  the  house  Is  the  residence  of  William 
Glassmire  and  Ills  family.  It  was  pttrchaBe<l 
by  him  in  1886,  just  prtw  to  the  sale  of  the 
Germantown  avenue  business  to  plaintiffs, 
and  the  title  put  In  his  wife's  name.  He  tes- 
tifies that  he  purchased  because  he  found  it 
cheaper  to  do  so  than  to  rent.  He  was  pe- 
cuniarily embarrassed  at  the  time,  and  Mrs. 
Glassmire  says  the  title  was  put  in  her  name 
in  case  be  should  beiiufortunate  in  business. 
Of  the  consideration,  fifty  dollars  only  was 
paid  in  cash,  the  balance  1>eing  secured  by 
mortgages,  and  by  the  deposit  of  a  paid-up 
policy  of  life  hisurance  on  his  life,  la  his 
wife's  name.  This  policy  was  originally  a 
ten  thousand  dollar  endowment  policy  taken 
out  by  Glassmire  In  his  wife's  favor,  upon 
which  he  paid  the  premiums;  but!,  find- 
ing It  onerous  to  do  so  at  the  time  of  bis 
financial  troubles,  he  converted  It  Into  a 
paid-up  policy  In  her  favor  for  sixteen  hun- 
dred dollars.  He  shortly  afterwards  paid  alt 
the  debts  which  occasioned  his  emlmrrass- 
ment.  His  wife  still  holds  the  Htle  to  the 
house,  and  held  the  policy  until  shortly  be- 
fore the  business  was  started  on  Sixth 
street,  when  It  was  s<^d  by  Glassmire  for 
seven  hundred  dollars,  the  proceeds  being 
used  In  fitting  up  their  residence  for  hair- 
dressing  purposes.  It  thus  appears  that  both 
the  house  and  policy  were  derived  by  Mrs. 
Glassmire  from  her  husband,  with  the  In- 
tention of  protecting  her  and  his  children 
In  the  event  of  his  business  «nbarrassment 
or  death.  Apart  from  these  two  items,  she 
possessed  no  separate  estate.  In  the  absenceof 
any  evidence  upon  the  subject,  it  is  to  be  pre- 
sumed that  all  the  furniture  and  belongings 
of  the  house  are  the  property  of  the  husband, 
and  that  he  never  abandoned  his  prerogative 
as  master  of  the  household,  by  whose  au- 
thority everything  was  done.  Mrs.  Glass- 
mire personally  attends  to  the  work  of  the 
shop  at  1931  North  Sixth  street,  and  disposes 
of  the  proceeds.  Being  asked  how  it  hap- 
poied  titiat  wbe  started  In  the  busineas,  ahe 
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replied  that,  b^ng  ber  own  property,  she 
thou^t  she  would  like  to  have  *a  business 
of  my  own  to  carry  on.  In  case  anything 
nould  happen  to  Mr.  Glassmlre.'  Mr.  Qlass- 
mire,  being  asked  vhose  business  It  Is,  de- 
clared It  to  be  bis  wife's,  and  avenred  be  had 
DO  Interest  In  the  receipts.  As  opposed  to 
this,  however,  the  answer  does  not  explicit- 
ly deny  the  averment  In  the  bill  that  Glass- 
mire,  with  his  wife,  Is  engaged  In  the  busi- 
ness. On  the  contrary,  In  the  fifth  para- 
graph. It  avers,  that  defendants  have  con- 
fined themselves  to  this  work'  (hair  dress- 
ing); and  In  the  seventh  and  eighth  para- 
graphs they  are  both  referred  to  as  con- 
ducting the  business.  Before  the  bill  was 
filed,  as  has  been  said,  the  Edgn  was  that 
(it  William  Glassmlre,  and  cards  were  dis- 
tributed In  bis  name.  His  explanaticm  of 
how  the  establishment  came  to  be  started 
dlffera  from  that  of  his  wife.  He  says  that 
people  would  stop  at  the  house,  and  leave 
samples  for  him  to  bring  home  work  for 
them  from  the  store  on  Front  street,  and 
neighbors  and  friends  would  come  In  to  have 
their  hair  dressed  and  bangs  cut.  'My  wife,* 
saya  he.  'suggested  starting  a  store  on  Sixth 
Ktreet,  or,  rather,  branching  out  as  we  did, 
Iiuttlng  out  a  sign,  and  distributing  cards; 
liut  what  first  started  it,  or  suggested  It, 
was  that  a  anau  by  the  name  of  Lehman 
opened  a  place  on  Germantown  avenue.  Just 
around  the  comer  from  our  place.  •  •  • 
We  found  be  was  taking  a  good  deal  of  our 
trade  we  used  to  get  over  at  Fraat  street.' 
N'ow,  the  Front  street  store  was  William 
Olassmlre's  own  business,  In  which  his  wife 
had  DO  Interest  whatever.  As  to  the  dlspo- 
sltlou  of  the  proceeds,  while  Mrs.  Glassmlre 
(declares  she  can  use  them  as  she  pleases, 
the  evidence  goes  to  show  that  they  go  to 
the  support  Of  the  family.  When  asked 
whether  she  received  any  money  for  the 
tiotisehold  expense  from  her  husband,  Mrs. 
Glassmlre  replied:  'Certainly;  I  could  not 
run  the  house  on  what  I  was  taking  in  there.* 
And  It  would  be  unreasonable  to  suppose  she 
labored  for  any  other  purpose.  It  was  con- 
tended by  the  defendants  that  the  title  to  the 
ixillcy  and  boose  constituted  a  separate  es- 
tate In  ttae  wife,  which,  together  with  the 
appn^rlatlon  of  the  proceeds  of  the  store 
1>r  her,  served,  in  addition  to  their  testi- 
mony to  that  efCect,  to  stamp  the  business  as 
hen.  A  careful  consideration,  however,  of 
ihe  defendants'  answer,  and  all  the  evidence 
bearing  upon  this  point,  convinces  the  mas- 
ter that  such  was  not  the  intention  at  the 
time  the  business  was  started.  His  conclu- 
sion, on  the  contrary,  is  as  follows:  William 
Olassmire,  finding  that  bis  Front  street  busl- 
uess  was  suffering  In  consequence  of  the  es- 
tablishment of  Lehman's  store,  and  suppos- 
ing that  his  covenant  did  not  prohibit  his 
engaging  In  the  business  of  cutting  and 
dressing  natural  hair,  conceived  the  idea,  at 
his  wife's  suggestion,  of  utilizing  his  own 
dwelling  tor  tbe  purpose  of  retaining  the 


^business  which  Lehman  was  drawing  aw^ 

from  blm.  To  this  end  he  set  about  fur- 
nishing his  sitting  room  for  the  purpose,  and, 
with  his  wife's  consent,  negotiated  the  sale 
of  the  Insurance  policy,  devoting  the  pro- 
ceeds to  such  purpose,  and  gave  notice  to 
the  world,  by  distributing  cards  and  setting 
up  a  large  sign,  that  the  badness  was  his. 
His  wife,  who  had  hitherto  assisted  him  In 
his  other  shops,  now  attended  to  the  busi- 
ness at  home.  She  had  always  labored  In 
his  Interest,  and  her  present  status  was  In 
no  wise  different,  except  that  she  had  the 
handling  of  the  proceeds.  Such  was  the  con- 
dition of  affairs  when  the  bill  wm  filed. 
Then  for  the  first  time,  In  the  answer.  Is  the 
claim  advanced  that  the  wife  Is  acting  In 
her  own  behalf,  though  Indeed  the  husband 
does  not,  even  at  that  stage  of  the  proceed- 
ing, disclaim  any  share  or  Interest  In  the 
undertaking.  The  Inscriptions  on  the  signs 
and  cards,  however,  were  then  changed  to 
conform  to  the  wife's  claim;  but,  even  in 
so  doing,  care  was  taken  to  preserve  any 
advantage  to  be  derived  from  the  husband's 
name  and  good  nlU;  the  a'lgn  being  altered 
to  'Mrs.  William  Glassmlre,'  not  'Alice  Glass- 
mlre,* as  might  be  expected  were  she  deal- 
ing on  her  own  account,  and  the  new  cards  ' 
bearing  the  inscription,  'Branch  of  2041 
North  Front  Street"  (which  was  not  upon  the 
original  cards),  as  if  to  Inform  the  public 
that  the  man  who  had  built  up  that  business 
was  atlU  at  the  head  of  this.  The  master  ac- 
cordingly finds  that  the  claim  that  the  busi- 
ness was  that  of  Alice  Glassmlre  was  an 
afterthought,  and  the  business  Is  William 
Glassmlre's;  his  wife,  Alice  Glassmlre,  be- 
ing merely  his  agent  In  conducting  It  This 
conclusion  finds  additional  support  from  the 
consideration  of  the  possibility  of  fraud  aris- 
ing from  the  rigbt  to  trade  now  fully  accord- 
ed to  married  women.  If  a  business  which 
a  man  has  covenanted  not  to  carry  on  may 
nevertheless  be  maintained  by  his  wife  in 
his  name,  In  his  dwelling  house,  over  which 
he  has  never  resigned  his  prerogative  as 
master,  and  for  the  same  purpose  for  which 
he  himself  would  carry  it  on,  to  wit,  the 
suppr*rt  of  his  family,  a  court  of  equity 
would  certainly  require  the  most  convincing 
proof  that  the  business  is  hers,  before  de- 
claring It  as  such.  Proof  of  this  order.  In 
the  master's  opinion,  is  wanting  In  this  case." 
The  master's  opinion  is  as  follows: 
"Contracts  In  restraint  of  trade,  if  they 
are  reasonable,  and  founded  on  a  valu- 
able consideration,  and  not,  for  any  special 
reason,  unjust  or  unequitable,  will  be  en- 
forced In  equity  (Bisp.  Eq.  S  228),  as,  for  In- 
stance, In  the  case  of  the  sale  of  a  business, 
and  a  covenant  not  to  pursue  It  within  cer- 
tain prescribed  limits  (McClurg's  Appeal,  58 
Pa.  St.  51).  "We  do  not  see,'  says  Tindall, 
C.  X,  In  Homer  v.  Graves,  7  Blng.  743,  cited  la 
Kerr  on  Injunctions,  liow  a  better  test  can 
be  applied  to  the  question  whether  reason- 
able or  not,  than  by  considering  whether  the 
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restraint  is  sucb  ouly  as  wonid  afford  a  Calr. 
protection  to  tbe  Intaresta  of  the  parly  in 
faTor  of  whom  it  Is  given,  and  not  so  large 
aa  to  Interfere  with  tbe  interests  of  tlie  pub- 
lia'  In  req>ect  to  time,  l^e  restriction  may 
be  mUlmlted.  Kerr,  InJ.  I  BOD.  Wbile  the 
consideration  should  be  a  Talnable  one.  Its 
adequacy  will  not  be  inquired  into,  unless  the 
inadequacy  is  audi  as  to  stamp  the  agree- 
ment aa  unreaBonabI&  Bisp.  Bq.  1 228.  Tbe 
mere  porchase  of  stock  in  trade  la  sufficient 
■  consideration  for  an  agreement  to  reatr^n  the 
purchaaer  from  carrying  It  on  in  the  locality. 
Beard  r.  Dennis,  Q  Ind.  200:  The  baaia  of 
equitable  Interventitm  la  that  a  suit  at  law 
would  afford  no  remedy,  alnce  the  damage 
wlU  be  continuing,  and  accruing  from  day  to 
day,  and,  furthermore,  that  the  object  of  the 
contract  can  only  be  obtained  by  the  parties 
conforming  expressly  and  exacUy  to  its 
terms.  Butler  Burleson,  16  Tt  176.  The 
agreement  should  be  certain  and  distinct 
(High,  Inj.  i  1178);  and  it  should  be  estab- 
lished by  clear  and  satisfactory  evidence,  In 
order  to  Justify  the  court  In  restraining  Its 
breach  by  Injunction.  If  lo  writing.  It  must 
be  allowed  to  speak  for  itself.  Hall's  Ap- 
peal, 60  Pa.  St  458.  But  It  la  always  per- 
missible to  explain  the  aubjcct-matter  of  an 
agreement  by  extraneous  evidence.  Barn- 
hart  V.  Riddle,  28  Pa.  St  06;  Methodist 
Church  V.  Olime^  116  Fa.  St  146,  9  AtL  163, 
and  cases  cited.  And  the  sale  of  a  business 
must  be  held  to  Include  everything  which  per- 
tains to  such  business.  Harms  Parsons, 
82  Beav.  332. 

"Applying,  tiiea,  these  principles  to  the 
facts  of  this  case,  tiiere  can  be  no  doubt  that 
the  covoiant  entered  into  by  defendants  im- 
posed a  fiiir  and  reasonable  restriction  against 
conducting  the  bnsiness  in  question.  The 
subject-matter  of  tiie  sale  Included  'all  the 
atodi,  fixtures,  mrachandlse,  and  good  will 
now  owned  or  conducted  at  No.  2113  German- 
town  avenne.  In  the  hali^goods  business,  and 
aa  the  branches  thereto  appertaining,'  and 
the  covenant  provided  tliat  the  covenantors 
should  not,  'either  directly  or  indirectly,  en- 
gaga  in,  manage,  or  control  said  business  of 
hair  dealing,  or  any  of  the  branches  th^eof, 
sold  as  aforesaid,  within  eight  squares  of  said 
l^aco  of  business,  2113  Oermantown  avenue, 
at  any  time  hereafter.*  The  evidence  ad- 
duced to  aplaln  the  subject-matter  of  the 
sale  established  the  fact  that  the  business  of 
cutting  and  dressing  the  natural  hair  con- 
stituted at  the  time  of  the  agreement  a 
branch  of  tbe  balr^goods  business  actually 
conducted  at  2113  G^mantown  avenue.  Tb&t 
it  accordincdy  passed  under  the  teims  of  the 
sale,  and  became  the  subject  of  the  covenant 
seems  to  be  conclusively  established.  It  ap- 
pean  the  evidence  that  a  waiver  or  con- 
cession was  allowed  by  the  covenantees  at 
the  time  the  agreement  was  entered  Into,  in 
favor  of  the  Front  street  store.  It  was  not 
Incorporated  In  the  written  agreement  but 
was  simply  allowed  by  mutual  understand- 


ing. Such  w^ver  does  not  In  ^  master's 
opinion,  tend  to  rendu-  obscure  or  nnoertain 
the  rights  reserved  by  the  covenantees  imd« 
the  agreement  It  la  confined  solely  to  the 
business  drale  at  that  particular  store;^  and, 
as  such,  It  is  dear  and  precise  In  Its  nature, 
ttie  testimony  of  all  the  parties  to  the  con- 
tract being  singularly  in  accord  wltb  regard 
to  It  The  evidence  In  this  respect,  thcnre- 
fore,  does  not  oflEend  against  the  rule  above 
wunclated,  that  the  contract  should  be  dear 
and  distinct  and  established  by  sattsfactorj- 
evidencew 

"As  to  the  breach,  it  was  established  that 
tbe  dressing  and  cutting  of  tiie  natural  hair 
was  and  Is  being  done  at  the  l^th  street 
residence,  whlcA  Is  witiiln  the  limit  pre- 
scribed, and  that  the  business  was  tbat  of 
William  Glassmlre,  one  ol  die .  covenantors 
and  def^dants.  Articles  In  the  hair-goods 
line  were  also  sold  there,  by  sample,  to  be 
furnished  fhim  the  Front  street  store.  It 
was  contended  by  defendants  that  the  ques- 
tion as  to  whether  the  procuring  of  orders  by 
sample  constitutes  a  breach  of  the  agreement 
is  too  doubtful  to  warrant  an  injunction: 
citing  High,  InJ.  I  1176.  The  case  Tipon 
which  such  ruling  was  founded,  however,  is 
Turner  v.  Evans,  2  De  Gex,  M.  ft  G.  7-K>. 
where  one  who  had  contracted  not  to  carT>- 
on  business  within  certain  limits  afterward-^ 
went  about  within  those  iffescrlbed  limits, 
soliciting  orders  toe  his  stand,  situated  out- 
side tbe  limits.  Lord  Cranworth,  In  declaring 
the  breach  too  doubtful  to  warrant  an  injnnc^ 
tlon,  expressed  the  opinion  that  In  tbe  esse 
of  a  business  which  consists  of  keeping  a 
store,  as  distinguished,  for  instance,  from  a 
ndlk  route,  a  num  can  only  be  said  to  cany 
tt  on  at  his  stand  m  place  of  business.  The 
distinction  between  that  case  and  tills  is  that 
here  a  new  stand  or  place  of  business  was 
selected  within  the  prescribed  limits,  and  tbe 
very  thing  that  was  wanting  to  warrant  the 
injunction  in  that  case  Is  thus  supplied  bere. 
Bloreover,  tbe  agreement  here  extended  to  fbe 
Indirect  as  wdl  as  direct  carrying  on  of  tbe 
business,  which  would  seem  to  cover  this 
method  of  selling  the  goods  of  tbe  Front 
street  store.  Nor  does  the  sale  of  the  goods 
at  the  Sixth  street  stwe  come  within  the 
walv«r  <a  exception  allowed  to  the  badness 
of  the  E^nt  street  stor&  Consequently,  the 
sale  by  sample  constitutes,  la  tlie  present 
case,  a  breach  of  the  agreement  In  tbe  wi&- 
ter's  opinion,  therefore,  Uie  essential  allega- 
tions of  the  bill  are  substantiated  by  tbe  evi- 
dence; and  the  Injunction  prayed  for  should 
issue  against  William  Glassmlre,  to  restrain 
him,  for  all  time,  from  conducting  the  btisl- 
ness  carried  on  at  the  Sixth  street  residence, 
and  elsewhere  within  the  limits  prescribed 
by  the  agreement  excepting  at  2041  Kortb 
Front  street  In  view  of  the  finding  of  fact 
that  the  business  is  that  of  William  Glass- 
mlre aloue,  it  becomes  unnecessary  to  exam- 
ine and  define  the  status  of  Alice  Glassmlre. 
the  other  defendant,  imder  her  covenant  Th^ 
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Injunction  will  He  against  her,  bat  only  in  her 
capacity  as  agent  of  the  husband  In  the  con- 
duct of  tlie  particular  bnslness  complalDed  of. 
HiL  InJ.  715;  Barret  t.  Blagnive,  5  Ves.  555. 

"The  bill  likewise  asks  for  an  account  of 
profits,  and  evidence  was  adduced  for  the 
purpose  of  showing  that  the  plaintiff  had  suf- 
fered loss  In  consequence  of  defendants'  act, 
as  also  that  defendants  had  made  a  profit  by* 
the  maintenance  of  their  establishment  with- 
in the  prescribed  limit  Courts  of  equity,  un- 
der the  old  rule,  refrained  altogether  from 
awarding  pecuniary  reparation  for  damage 
su.stained.  Sedg.  Dam.  §  3.  This  rule  has 
been,  however,  modified  from  time  to  time, 
and  is  now  abrogated  by  statute,  in  England, 
In  aU  cases  where  chancery  has  jmisdlction 
to  entertain  applications  for  injunction 
agiiinst  the  breach  of  any  cootmct.  St.  21  & 
22  Vict,  c  27.  In  this  country  it  is  now  gen- 
erally accepted  that  a  court  of  equity  has 
power  to  decree  compensation,  as  Incidental 
to  other  relief  (Bisp.  Eq.  §  478;  Story,  Eq. 
Jut.  §  7&4),— not.  Indeed,  as  damages,  In  the 
souse  In  which  the  law  gives  them,  but  as  a 
substitute  for  damages  (Root  v.  Railway  Co., 
105  U.  S.  215).  By  some  the  power  is  based 
upon  the  necessity  of  preventing  a  multi- 
plicity of  suits  (Allison's  Appeal,  77  Pa.  St. 
227);  by  others,  from  the  necessity  of  doing 
complete  justice  as  between  the  parties  (Nn- 
gle  V.  Newton,  22  Grat  821).  The  course  of 
proceeding  is  by  reference  to  a  master,  or 
by  a  quantum  damnificatus.  Bird  v.  Rail- 
road Co.,  8  Rich,  Bq.  56.  But  the  reference 
to  a  master  Is  now  commonly  adopted. 
Story,  Eq.  Jur.  S  794.  An  Injunction  to  re- 
strain the  breach  of  a  contract,  however, 
amounts  practically  to  a  decree  for  specific 
performance.  Id.  S  722a.  And  the  rule  above 
set  forth  Is,  of  course,  to  be  accepted  with 
the  qualification  that  a  court  of  equity  will 
Dot  give  both  legal  and  equitable  relief  at  the 
same  time,  or,  in  other  words,  decree  the  spe- 
cific performance  of  a  contract  while  at  the 
same  time  giving  damages  such  as  would 
compensate  for  its  permanent  abrogation. 
III^,  InJ.  1182.  The  compensation  In  qfiea- 
tlon,  therefore,  amounts  merely  to  repara- 
tion for  the  damage  sustained  pending  the 
temporary  breach.  See  Head  v.  Meloney  (Pa. 
Sup.)  2  AtL  195.  Inasmuch  as  agreements 
In  restraint  of  trade  usually  provide  a  penalty 
as  liquidated  damages  in  case  of  breach  (see 
Sals.  Dam.  {  418),  the  books  are  wanting  In 
authorities  on  the  subject  of  compensation  in 
equity  cases,  where  such  provisions  do  not 
exist  The  master,  however,  is  unable  to  per- 
ceive any  distinction  between  the  principles 
underlying  this  class  of  aises  and  those  of 
the  infringement  of  patents  and  copyrights, 
wherein  the  courts  of  equity  apply  as  far  as 
possible  the  ordinary  rules  for  the  measure- 
ment of  damages  to  property  rights  (Sedg. 
Dam.  8  1213);  and  certainly  the  good  wiU 
which  is  to  be  protected  In  this  Instance 
would  seem  to  be  as  much  property  as  Is  the 
rlffht  to  a  patent  or  copyright.   In  such  cases 


the  plaintiff  is  held  entitled  to  such  repara- 
tion as  will  make  up  to  him  for  the  differ- 
ence In  the  value  of  the  rights  as  they  are 
and  as  they  would  have  been  had  there  been 
no  infringement.  Id.  That  the  courts  do 
proceed  upon  this  principle  when  the  breach 
of  the  contract  In  restraint  of  trade  is  sought 
to  be  compensated  at  law  is  lUustrated  in  the 
case  of  Peltz  v.  Elchele,  62  Mo.  171,  where 
defendant  broke  his  contract  not  to  compete 
with  plaintiff's  business.  It  was  held  that 
plaintiff  might  recover  compensation  for  the 
profit  he  had  lost,  to  be  ascertained  by  com- 
paring the  amount  his  business  actually  fell 
short  of  what  he  might  have  done  with  the 
business  done  by  defendant.  In  the  present 
case  the  circumstances  are  farther  compli- 
cated by  the  entrance  of  a  third  party  Into 
the  field,  whose  presence  very  probably  con- 
tributed to  plaintiffs'  loss,  but  In  what  meas- 
ure cannot  be  determined.  The  amount  by 
which  the  plaintiffs'  Income  fell  short  wouM 
accordingly  be  no  measure  of  their  damages; 
and  In  such  case.  It  would  seem,  recourse 
must  be  had  to  estimating  defendants' profita 
Kerr,  Inj.  49.  This  method  Is  well  recognized 
In  equity,  being  based  on  the  principle  that 
a  wrongdoer  shall  never  profit  by  his  oWb 
wrong;  and  the  compensation  la  computed 
by  the  same  rule  that  courts  of  equity  apply 
to  the  case  of  a  trustee  who  has  wrongfully 
used  the  trust  property  for  his  own  advan- 
tage. Root  V.  Railway  Co.,  105  U.  S.  189; 
Suth.  Dam.  fi  2543.  As  was  said  by  Vice 
Chancellor  Wigram  In  a  copyright  case  (Col- 
bum  V.  SImms.  2  Hare.  543),  The  court  does 
not,  by  an  account,  accurately  measure  the 
damages  sustained,  •  •  *  but,  as  the 
nearest  approximation  which  It  can  make  to 
justice,  takes  from  the  wrongdoer  all  the 
profits  he  has  made  by  his  piracy,  and  gives 
them  to  the  party  who  has  been  wronged.' 
In  Hogg  T.  Klrby,  8  Ves.  222,  a  man  whose 
name  was  used  as  publisher  of  a  magazine, 
under  an  agreement  whereby  he  profited, 
made  a  settlement  with  the  owner,  and  with- 
drew from  the  undertaking,  but  afterwards 
started  a  new  magazine,  bearing  such  resem- 
blance as  to  lead  the  public  to  believe  It  was 
a  continuance  of  the  other,  and  sold  many 
copies  to  people  who  so  believed.  I^rd  Eldon 
held  that,  It  being  nearly  Impossible  to  ascer- 
tain the  extent  of  the  damage,  the  remedy 
was  by  injunction,  and  accotmt  of  profits.  1 1 
Is  true  that  in  Scott  v.  Macintosh,  1  Vea.  & 
B.  605,  decided  in  1813  (the  only  dictum 
which  the  master  has  been  able  to  find  uiKin 
the  exact  question  of  procedure  Involved  iu 
this  case),  the  same  Lord  Eldon  says:  'I  do 
not  recollect  an  instance  of  a  bill  for  an  ac- 
cotmt upon  a  covenant  not  to  carry  on  a  par- 
ticular trade.  The  usual  coarse  Is  a  bill  of 
discovery  for  the  pm-pose  of  an  action.'  But 
in  view  of  the  changes  In  the  course  of  pro- 
cedure In  eqtiity  since  Lord  Eldon's  day,  and 
the  present  disposition,  as  enunciated  In  all 
the  decisions,  to  determine  by  the  same  pro- 
ceeding all  the  rights  in  the  causey  the  master 
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apprehends  that  a  bill  for  an  account  would 
DOW  substitute  the  method  laid  down  by 
liOrd  Eldon  as  the  usual  course.  'When  a 
court  of  equity  has  once  acquired  jurisdic- 
tion. It  will  retain  it,  to  order  to  satisfy  all 
the  Just  requirements  of  the  case  between  the 
parties  In  respect  to  the  subject-matter.' 
Wat  Spec.  Perf.  §  514.  In  Richardson  v.  Pea- 
cock, 26  N.  J.  Eq.  40,  under  an  agreement  In 
restraint  of  trade,  the  bill  prayed  for  an  ac- 
count of  damages  and  Injunction,  but  there 
was  no  decisIcHi  on  the  question  whethw  the 
account  would  lie.  But  the  evidence  In  this 
case  Is  silent  on  points  essential  to  the  deter- 
mination of  defendants*  profits.  The  mere 
sum  total  of  their  receipts  of  the  Sixth  street 
store  would  not  be  the  measure,  inasmuch  as 
all  the  items  of  cost  should  be  deducted.  The 
receipts,  also,  are  only  given  up  to  the  date  of 
Mrs.  Glassmire's  testimony.  For  the  puriwse 
of  ascertaining  the  profits,  therefore,  refer- 
ence must  be  had  to  a  master  after  decree 
entered  herein. 

"One  other  point  remains  to  be  considered. 
It  was  claimed  by  counsel  for  defendants  that 
the  answer  having  been  sworn  to.  and  no 
traverse  having  been  filed,  the  facts  well 
pleaded  in  the  answer  are  to  be  taken  as  ad- 
mitted. The  rule  of  equity  on  the  subject, 
as  declared  by  the  authorities,  Is  that  the  an- 
swer, If  responsive  to  the  bill,  is  conclusive, 
unless  overcome  by  the  testimony  of  two 
credible  witnesses,  or  the  testimony  of  one 
witness  and  such  corroborative  facts  or  cir- 
cumstances as  are  equal  to  the  testimony  of 
a  witness.  Appeal  of  Rowley,  116  Pa.  St. 
150,  9  Atl.  329.  Rule  9  of  the  Pennsylvania 
equity  rules  provides  that  'if  the  plaintiff 
omits  to  file  a  general  replication  within  the 
prescribed  period,  defendant  shall  be  entitled 
to  a  rule  upon  him  to  reply  within  ten  days 
after  notice  of  such  rule;  on  failure  to  file 
such  replication  with  notice  to  the  defend- 
ant's counsel,  the  plaintiff  shall  be  deemed  to 
have  abandoned  his  right  to  traverse  the  mat- 
ters alleged  In  the  answer.'  It  does  not  ap- 
pear, however,  In  the  present  case,  that  de- 
fendants took  any  such  rule  upon  plaintiffs 
to  reply;  and,  on  the  other  hand,  the  appli- 
cation for  an  examiner  having  been  made  by 
plaintiffs,  It  would  seem  that  the  case  was 
heard  at  their  Instance  on  bill,  answer,  and 
proofs.  Under  such  circumstances,  the  only 
question  appears  to  be  whether  the  facts  set 
forth  in  the  answer,  responsive  to  the  bill, 
are  overcome  by  the  testimony  of  two  credi- 
ble witnesses,  or  the  testimony  of  one  wit 
ness  and  corroborative  circumstances.  Upon 
this  point  the  averments  that  the  business  of 
ladies'  hair  dressing  was  not  a  branch  of 
Glassmire's  btminess,  or  Included  in  the  sale 
or  the  covenant,  and  that  It  was  understood 
that  Glassmlre  and  his  wife  might,  notwith- 
standing the  covenant,  continue  in  the  dress- 
ing of  hair  within  the  prescribed  limits,  have, 
in  the  master's  opinion,  be^  overcome  by  tiie 
evidence  In  the  manner  prescribed  by  the 
mlOk   And.  inasmuch  aa  tlw  answer  does  not 


ezplldtly  deny  that  WUUam  Glassmlre  Is  en- 
gaged in  the  prohibited  businesa  at  U81  North 
Sixth  street,  but,  on  the  contrary,  leaves  it 
to  be  inferred  that  be,  as  well  as  his  wife,  U 
engaged  in  It.  leaving  It  to  be  determined  as 
a  question  of  law  as  to  whose  business  It 
really  is,  under  all  the  facts  of  the  case,  the 
master  Is  of  opinion  that  there  is  nothing  in 
■defendants'  contention  whl<A  conflicts  vlth 
the  findings  of  fact  as  above  set  torth." 

M.  J.  O'Gallagfaan,  for  appellants.  Charles 

L.  Symth,  for  appellees. 

PER  CURIAM.  Each  of  the  first  45  sped- 
ficatious  of  error  complains  of  the  dismissal 
of  the  exception,  etc.,  quoted  therein.  GAe 
first  2T  of  these  exceptions  to  the  learned  mas- 
ter's report  were  filed  by  William  Glassmlre. 
one  of  the  defendants,  and  the  remaining  18 
by  the  other  defendant  The  exceptional  hav- 
ing been  considered  and  dismissed  by  the 
court  the  master's  report  was  approved,  and 
the  decree  recommended  by  him  was  en- 
tered. This  last  act  Is  the  subject  of  com- 
plaint in  the  forty-sixth  specification.  It  can- 
not be  doubted  that  the  decree  In  question  is 
the  logical  result  of  the  facts  found  by  the 
master  and  approved  by  the  court  It  U 
therefore  incumbent  on  the  appellajits  to  con- 
vict the  court  below  of  error  In  dismissing 
one  or  more  of  their  45  exceptions  to  the 
master's  report  Failing  in  that  the  decree 
must  stand.  It  Is  not  our  purpose,  nor  do  we 
think  it  necessary,  to  consider  the  spedflca- 
tlons  in  detail.  To  do  so  would  consame  time 
without  any  useful  result  Our  examlnatioii 
of  the  record  and  consideration  of  the  proofs 
have  satisfied  us  that  the  master's  findings  of 
fact  are  sustained  by  the  evidence,  that 
conclusions  drawn  from  the  facta  thus  estab- 
lished are  correct  and  that  he  committed  no 
error  In  not  finding  certain  alleged  facts  re- 
ferred to  in  some  of  the  exceptions.  It  there- 
fore follows  that  there  was  no  error  In  dis- 
missing the  exceptions,  or  In  entering  the  de- 
cree. The  facts  on  which  the  latter  rests, 
together  with  the  reasons  in  support  of  It,  are 
80  fully  set  forth  in  the  master's  report  that 
further  elaboration  is  unnecessary.  In  view 
of  the  properly  established  facts  and  the  rea- 
sons presented  In  said  report  we  think  the 
decree  should  not  be  disturbed.  Decree  af- 
firmed and  appeal  dismissed,  with  coats  to  be 
paid  by  the  sDpellants. 


In  re  MARSDBN'S  ESTATE. 

(Supreme  Oourt  of  PenDsylrania,   Jan.  21, 
1895.) 

TRcaTEBs— Removal. 

Under  Act  April  9.  1868  (Purd.  Dig.  p. 
1658,  pi.  64),  which  authorizes  the  court  of 
common  pleas  or  orphans'  court  in  and  for  the 
city  of  Philadelphia  to  temove  a  trustee  on  tb^ 
opplication  of  the  cestui  que  trust  the  power  of 
the  court  while  it  is  not  to  be  exercised  ca- 
pricionsly,  or  at  the  mera^whim  of  the  cestui 
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que  trnst,  la  oot  dependent  npon  the  mtscbndnct 
of  the  tmetee  sought  to  be  saperseded;  and  the 
fact  that  there  has  been  no  intercourse  or  com- 
manication  between  the  trustee  and  cestui  que 
tnut  for  wreral  7eaT8,  and  that  the  tmttee 
has  not  oonnUted  with  the  cestui  qpe  trust,  or 
an^  one  on  her  behalf,  with  regain  to  the  re- 
pairs of  the  trust  estate,  is  a  suffident  around 
for  granting  tlie  cestui  que  trust's  appUcation 
for  remoTaL 

Appeal  from  tRphang'  court,  Philadelphia 
county. 

Petition  br  Hannah  Marsden  for  the  re- 
moval of  WUUam  C.  Uarsden  ftom  hie  of- 
fice u  trnatee  under  the  will  of  John  Mars- 
den, deceased.  From  a  decree  for  petition- 
er, the  trustee  appeals.  Affirmed. 

Tha  opinion  of  the  court  below  la  as  fol- 
lows (Penrose,  J.): 

'TThe  power  of  the  court  under  the  act  of 
April  8, 1868.1^  to  appoint  a  new  trustee,  wfaUe 
it  is  not  to  be  exercised  capriciously,  or  at 
the  men  whim  of  the  cestui  que  trust 
(SteTanstm's  Appeal,  68  Pa.  £H;  101),  Is  not 
dQpwdent  upon  the  misconduct  of  the  trus- 
tee sought  to  be  superseded;  and  It  Is 
enouffb  to  show  that  bis  retention,  by  rea- 
son 9t  tbe  exlstoice  of  hostile  relations  be- 
tween talm  and  the  cestui  que  trust,  would 
natnrally  work  dlsadvantase,  inconveni- 
ence, or  great  dlscomfrat  to  the  latter 
(HiUes*  Estate,  9  Wkly.  Notes  Gas.  421). 
S(>e,  also.  Kellbers's  Appeal,  86  Pa.  St  129; 
Seyfert's  Estate,  3  Wkly.  Notes  Cas.  565; 
(Hiul'a  Bstate,  12  Phila.  13.  That  such  baa 
been  and  Is  tbe  character  of  the  relations 
in  tbe  present  case  Is  clear  from  tbe  testi- 
mony of  the  respondent  himself,  and  firom 
the  admitted  fact  that  since  1877  to  tbe 
present  time,  ttiougb  tbe  cestui  que  trust  Is 
his  sister,  there  has  been  no  intercourse  or 
communication  betweoi  them,  while  during 
the  year  or  more  in  which  be  has  been  act- 
ing as  trustee  be  did  not  consult  ber,  or 
any  one  on  ber  b^lf,  with  regard  to  his 
repairs  of  real  estate,  tbougb  tbe  amount 
thus  expended  was  more  tlian  one-balf  of 
tbe  entire  gross  Income  debited  in  bis  ac- 
count; and  there  Is  the  further  fact  that 
the  respondent  now  lives  in  Towanda,  and. 
apart  from  the  question  of  tbe  additional 
expense  occasioned  by  visits  for  the  pur- 
pose of  attendiiv  to  tbe  trust,  it  may  be 
better  for  tbe  Interests  of  all  concerned  that 
its  management  should  devolve  ui>on  a  resi- 
dent trustee.  The  prayer  of  tbe  petition  Is 


>  This  act  fPnrd.  Dig.  p.  1668,  pi.  (H)  Is  as 
follows:  "Where  any  trust  now  exists  or  Is 
hereafter  created,  the  cestui  one  trusts,  or  a 
majority  of  them  having  the  life  estate,  shall 
hare  the  right  to  elect  or  choose  trustees  to  exe- 
«iit«  said  tmat;  and  upon  petition  of  the  cestui 
que  trusts  or  pardes  in  interest  as  aforesaid, 
UTing  such  life  estate,  the  court  of  common 
pleas  or  orphans'  court  in  and  for  the  city  of 
Philadelphia,  baring  jurisdiction,  shall  remove 
tbe  acting  trustee  or  trustees,  and  appoint  oth- 
fr.  or  ot&ers  as  cluwen  or  elected  by  said  par- 
tis, who  shall  have  all  the  powers  to  execute 
aid  trusts,  upon  security  b«ng  approved  and 
entered  by  said  appointees,  as  directed  by  said 
conrt  appointing  them." 


granted,  connsel  to  prepare  tbe  necessary 

decree." 

Joseph  De  F.  Junktn  and  (Jeorge  Jnnkin, 
for  appelhint.  David  W.  Sellers,  f<Hr  ap- 
pellee. 

PER  CURIAM.  All  that  Is  necessary  to 
be  said  in  defense  of  the  decree  dlsmisstuK 
appellant  from  his  office  of  trnstee  under 
the  will  of  his  father,  etc.,  will  be  found  In 
the  opinion  of  the  learned  Judge  of  the  or- 
phans* court.  On  that  opinion  we  affirm  the 
decree,  and  dismiss  the  appeal,  with  cosu 
to  be  paid  by  tbe  appellant. 


CITY  OF  PHIIiADELPHIA  v.  KELLY. 

(Snpr«ne  Court  of  Pennsylvania.  Jan.  21, 
1895.) 

USOBT— AFFROPHIATIOR  or  PlTHBHTS. 

1.  Where  a  loan  is  made  for  an  indefinlts 

Eriod,  tiie  mere  fact  that  the  money  agreed  to 
paid  for  the  loan  exceeds  6  per  cent  per  an- 
num, the  lawful  rate  of  interest,  does  not  ren- 
der the  transaction  usurious. 

2.  A  debtor,  in  making  the  payment,  has 
ttie  right  to  aimroprlate  it  to  any  claim  due  his 
creditor,  and  ii  he  makes  no  appropriation  the 
creditor  may  make  it. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Scire  facias  on  a  municipal  claim  by  tbe 
city  of  Philadelphia,  to  the  use  of  the  Penn- 
sylvania Granite  Company,  to  the  use  of 
Charles  Mayhew,  trustee,  against  William  J. 
Kelly.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

William  J.  Kelly,  the  defendant,  owned  11 
lots  of  ground  on  Ontario  street  •  J. 
O'Rourke,  plidntiff's  assignor,  had  a  contract 
with  the  city  of  Philadelphia  to  pave  On- 
tario street  In  front  of  the  lots  belonging  to 
Kelly  and  others.  O'Bourke  did  not  have 
sufficient  money  to  carry  out  his  contract 
and  asked  Kelly  to  make  htm  a  loan.  Kelly 
accordingly  agreed  to  advance  $3,500,  and  tbe 
following  contract  was  entered  into  between 
the  parties:  "Whereas,  John  O'Rourke  has 
entered  into  a  contract  with  the  city  of  Phila- 
delphia to  pave  Ontario  street  betw^n  Frank- 
ford  road  and  Tulip  street  with  Bel>jlan 
blocks,  as  a  reference  to  said  contract  will 
more  fnlly  show;  and  whereas,  he  is  desirous 
of  borrowing  from  William  J.  Kelly  the  sum 
of  three  thousand  five  htmdred  dollars,  so  as 
to  complete  said  contract:  Xow,  this  agree- 
ment witnesseth  that  the  said  John  O'Rourke. 
In  consideration  of  tbe  premises,  and  the 
loaning  of  the  money  aforesaid  by  the  said 
William  J.  Kelly,  agrees  to  and  with  the  said 
William  J.  Kelly  to  allow  him  a  reduction  of 
teq  (10)  per  cent,  on  ail  bills  that  be,  the  said 
William  J.  Kelly,  may  have  to  pay  by  reason 
of  bis  being  an  owner  of  real  estate  npon  the 
line  of  said  street,  to  the  extent  of  f3,600. 
Said  money  to  be  Uianed  as  follows:  Five 
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bnndred  and  wrenty^flTe  dollara  thereof  to 
be  paid  to  tiie  said  O'Boarfce  one  week  atUr 
he  has  commenced  grading  the  Bald  street, 
and  the  balance,  twenty-nine  hundred  and 
twentyHElTe  dollars,  to  be  paid  htm  at  the  rate 
of  Blxty-nlne  {69)  cents  per  square  yard, 
weekly,  as  the  contract  progresses,  excluding 
Intersections,  for  which  the  dty  Is  to  pay.  It 
being  particularly  understood  and  i^reed, 
however,  that  In  the  grading  of  the  sala 
street  all  dirt  removed  therefrom  shall  be 
placed  on  other  ground  of  the  said  William 
J.  Kelly,  as  the  said  William  J.  Kelly  may 
direct,  without  expense  for  ao  doing  to  the 
said  William  J.  Kelly.  In  witness  whereof, 
the  parties  hereto  have  set  their  hands  and 
seals  this  Uith  day  of  Uay,  1888." 

The  other  facts  sufficiently  appear  In  the 
following  charge  of  the  court  (Pennypacker, 
J.): 

"The  suit  Is  brought  to  recover  upon  six 
Hens  for  paving  uptm  Ontario  street,  be- 
tween Amber  street  and  Tulip  street.  We 
have  nothing  to  do  with  any  oOier  claim 
which  the  plaintiff  may  have  against  the  de- 
fendant. If  the  defendant  owes  money  up- 
on transactions  outside  of  these  Ileus,  they 
cannot  be  considered  here,  and  there  can  be 
no  leoov&ry  for  them.  We  have  to  do  solely 
with  what  Is  owed  upon  the  liens  In  suit 
The  amount  of  those  liens,  as  presented  by 
the  plaintiff.  Is  $4,142.48.  It  seems  there  was 
a  written  agreement  made  between  Mr. 
O'Bourke,  the  contractor,  and  the  defendant, 
dated  the  15th  of  May,  1888.  This  agree- 
ment shows  the  importance,  where  men  have 
serious  titmsactlons,  of  having  pn^er  advice, 
—of  having  their  agreemsits  drawn  by  coun- 
sel who  are  skilled  In  the  law,— because,  un- 
doubtedly, in  one  aspect  of  It,  it  does  not 
express  what  the  parties  must  have  Intended. 
It  Is,  in  effect,  an  agreement  which  sets  out 
that  Mr.  O'Rourke  had  a  contract  to  pave 
Ontario  street,  and  was  desirous  of  borrow- 
big  money  from  Mr.  Kelly,— the  sum  of 
f3,S00,— so  as  to  complete  the  contract;  and 
then  It  provides  for  on  allowance  to  Mr.  Kel- 
ly of  ten  per  cent  upon  all  bills  that  Mr. 
Kelly  may  have  to  pay,  1^  reason  of  his 
being  the  owner  of  real  estate  upon  the  line 
of  the  street  to  the  extent  of  $3,600,  and 
there  It  ends.  It  has  the  form,  apparently,  of 
a  loan.  A  loan  is  where  one  man  hands  his 
money  over  to  another  for  a  definite  time, 
generally  fw  Interest,  but  with  the  expecta- 
tkm  that  It  is  to  be  returned.  There  is  no 
provision  In  this  agreement  as  to  what  Is  to 
be  done  with  respect  to  paying  back  the 
$3.S00.  Mr.  ^lly.  however,  in  his  testimony, 
supplements  the  written  agreement  by  testi- 
fying to  yon  that  It  was  understood  that  this 
$3,500  which  Blr.  Kelly  handed  over  to  Mr. 
O'Rourke  was  to  go  as  against  the  claim  of 
Mr.  O'Bourke  for  paving.  This,  In  sub- 
stance, is  hlB  testimony  In  re^tect  to  what  is 
omitted  In  the  agreement.  Now,  there  is  no 
contndlctton  of  that  testimony.  He  says  that 
was  agreed  between  the  parties,  and  there  Is 


m  certain  probabOtty  that  that  Is  correct, 
apart  from  his  testimony,  becaose  tiie  con- 
tract evidently  refers  to  the  paving  wlilcb 
was  being  done,— Is  looking  toward  the  com- 
pletion of  that  paving,— and  then  there  Is  a 
gap  left  wUch  the  parties  must  have  Intended 
to  supply  in  some  way.  There  Is  a  certain 
probability  that  this  money  was  to  go  cm  ac- 
count of  that  paving.  At  all  events,  Ur. 
Kelly  so  testifies,  and  there  Is  no  contradic- 
tion of  his  testimony.  I  do  not  see,  tbere- 
fore,  how  you  con  escape  from  treating  It  as 
a  fact.  In  this  case,  that  that  was  the  nnder- 
standing  between  the  parties,  and  the  agree- 
ment made  between  them.  The  total  amount 
so  paid  by  M^.  Kelly  is  $4,340.90.  Included 
in  that  amount,  there  is  one  sum  of  (300. 
It  f^ipears  that  tbs  provision  of  this  aa:ree- 
ment  by  which  Mr.  Kdly  was  to  have  ten 
per  cent  upon  1^  amount  of  his  bills  foe 
paving  on  $3,600  was  not  carried  out  The 
parties  met,  ahd  determined  that  it  should  be 
$300,  instead  of  $35a 

"It  Is  contended  on  the  part  of  the  plaintiff 
that  that  allowance  ought  not  to  be  made  be- 
cause the  $300  is  contrary  to  law,  as  being 
usurious.  In  money  transactions  the  law 
permits  interest  to  the  extent  of  six  per  cent 
per  annum,  and  any  amount  beyond  tbac  Is 
usurious.  It  is  alleged  that  this  provision  of 
the  agreement  la.  In  this  Instance,  usarions, 
and  therefore  nnlawfoL  Tou  wIU  see,  how- 
ever, that.  In  order  to  fix  on  the  sum  to  be 
paid  as  usury.  It  must  appear  that  It  la  an 
amount  over  ^  per  cent,  per  annum.  This 
agreement  provides  tor  the  loan  of  money.  It 
Is  true,  but  the  rest  of  It  In  no  way  appears. 
Whether  It  was  to  be  ftn-  six  months  or  a 
year  or  two  years  or  three  yeara,  there  is 
nothing  to  determine.  According  to  the  tes- 
timony of  Mr.  Kelly,  It  Would  be  determined 
by  the  time  when  the  ointract  was  completed, 
but  there  Is  no  provision  In  the  contract  for 
the  completion  of  the  work  upon  Ontario 
street;  and  if,  perdiance,  the  wwk  extended 
over  two  years,  Mr.  Kelly  would  not  be  get 
ting,  as  you  see,  ev«i  Ox  per  cent,  nptoi  the 
amount  advanced.  There  Is  therefwe  noth- 
ing in  the  arrangement  which  fixes  the  other 
item,— that  is,  the  length  of  time;  and  I  In- 
struct you,  therefore,  that  It  cannot  be  regard- 
ed as  an  amount  which  Is  usurious.  It  la  a 
sum  which  was  to  be  paid  by  a  deduction 
from  the  amotrnt  of  the  claims  for  the  use  of 
the  money,  it  Is  true,  but  for  the  use  of  the 
money  for  a  time  which  was  not  fixed.  Un. 
der  toe  Instmctimis  of  the  court,  therefore, 
yon  will  have  to  regard  tiie  payments  made 
under  this  agreement  by  the  defendant  as 
amounting  to  $4,340.90.  Now,  according  to 
ttiat  testimony  and  to  the  agreement  the 
sums  advanced  were  to  be  treated  as  sums 
paid  on  account  of  the  paving.  This  amount 
of  $4,340.90  is  in  excess  of  the  amount  of  the 
llena;  that  amount  being,  as  I  have  aatd  to 
you,  $4,142.48.  It  seems,  however,  that  In 
addition  to  the  paving  between  Amber  street 
and  Tulip  street  there  was  also  paving  done 
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npon  the  other  side  of  Tollp  street,  between 
Amber  street  and  Arcadia  street;   and,  In 
this  aspect  of  it,  you  would  have  to  look  at 
the  question  of  that  pavlDg,  because,  as  the 
defendant  Mstiflea.  these  pajmenta  which  he 
made  were  to  go  against  the  claims  for  all 
the  paving.    The  total  amount  of  the  paving 
bills,  as  shown  by  the  snrreyor's  certiflcates, 
and  testified  to  by  Mr.  Kelly,  amounted  to 
f4.402.7S;  so  that  there  la  a  balance  between 
tiie  74.:m.t>9  paid  and  the  ¥4,492.7S.  of  |1S1.- 
T4,  as  I  malie  the  calculaUon.    The  calcnlv 
tion  is  one  for  you  to  make,  however,  and  not 
for  me.    This  sum  would  be  Increased  to 
some  extent  by  an  item  of  Interest.  Both 
parties,  I  believe,  agree  that  Interest  ought 
to  be  charged  up  to  the  time  of  a  contlnn- 
aooe  of  the  suit  in  No.  1  court,— the  continu- 
ance of  an  attachment  suit;  which,  as  I  recall 
the  testimony,  was  about  September,  1S90. 
Mr.  Zane  and  Mr.  Kelly  have  testified  tliat  at 
that  time  ttiere  was  an  agreement  between 
ttie  parties  tliat  no  further  interest  shooid  be 
charged.    Mr.  Sparhawk.  on  the  othn*  hand, 
says  tliat  the  agreement  was  that  there  was 
no  Interest  to  be  charged  until  after  the  set- 
tlement of  the  attachment  suit,  which  was 
settled  on  the  Slst  of  Mar<di,  1891.    In  other 
words,  he  contends  that  the  lnt«-est  would  be 
lessened  to  the  extent  of  about  six  months 
Interest.    Tliat  is  a  question  for  yon  to  de- 
termine.   Now,  there  being  a  balance  upon 
tile  claim  of  the  paving  of  fl51.74,  with  the 
Interest  in  addition.  It  is  a  question  for  yon 
to  determine  as  to  whether  that  amount,  or  in 
what  way  that  amount,  is  to  be  recovered. 
A  man  paying  on  account  of  various  claims 
DDder  the  law  may  appropriate  the  sums 
which  be  paid  to  any  one  or  either  of  them. 
That  is  withbi  his  power.    If  at  the  time  he 
makes  a  payment  he  wants  it  to  be  appropri- 
ated to  one  of  several  of  the  claims  which  are 
held  against  him.  he  may  make  such  appro- 
priation.   If  tbere  wos  such  an  approt»rlation 
made  at  the  time  by  the  defendant,  then  it 
would  go,  as  against  the  claim  to  which  the 
appropriation  waa  made,  in  settlement  of 
that  claim.    If  be  does  not  make  the  appro- 
priation, it  Is  within  the  power  of  the  other 
party  to  appropriate  the  money  to  any  one  of 
those  claims.    In  this  aspect  of  it,  if  there 
was  an  appropriation  made  by  either  of  them, 
it  is  difficult  to  see  bow  there  can  be  a  recov- 
ery on  the  part  of  the  plaintiff  upon  more  than 
'ine  of  these  suits,  because  at  whichever  end 
yuu  begin  to  make  the  appropriatlcm  of  pay- 
menbi,  tliere  would  be  a  payment  of  all  of 
them,  with  the  exception  of  the  last  one. 
If  there  was  no  appropriation  by  the  parties,  ; 
the  law  would  appropriate  the  sums  to  the 
tirst  bills  wfalcb  came  due.    If  these  bills  i 
rame  due  at  the  same  Ume,~lf  there  was  no 
dlfft-rt-uce  In  the  dates  at  which  they  ac- 
crued,—then  you  would  have  to  distribute  the 
amount  whic^  is  due  ^o  rata  among  all  of 
the  claims,  including  tliose  for  paving,  as  I  i 
said,  b«yond  Amber  street  and  Arcadia 
streeL" 


John  Sparbawk,  Jr.,  and  N.  Dubois  Miller, 
for  appellant.  Alexander  &.  Magill,  for  ap- 
pelle& 

PER  CURIAM.  An  examlnatlou  of  the 
record  wilb  special  reference  to  the  several 
specifications  has  failed  to  convince  ua  tliat 
there  Is  any  substantial  error  In  the  rulings  of 
the  learned  trial  Judge.  Neither  of  the  spec- 
ifications Is  snstalaed.   Jndgnmit  affirmed. 


CITY  OP  McKEESPORT  t.  BUSCH  ot  al. 

(Supreme  Court  of  Peoosylvania.   Jan.  7, 
1895.) 

BtBBBT  I]IPBOVBMBNTB~E!irORCSIfBKT  OF  LiKN — 

Foot-Prost  Rclb. 

1.  Under  Act  April  8.  1867  (P.  L.  732), 
relating  to  street  itnprovementa  in  the  borough 
of  McKeesport,  which  provides  that  no  error 
in  namee,  or  misdescription  of  the  property, 
sliaU  vitiate  the  statement  of  claim,  and  that 
the  same  may  be  amended  on  application  to 
the  court,  an  amendment  may  be  allowed  at  any 
time  before  the  statute  of  limitations  has  run 
on  the  claim;  and  hence  a  claim  which  is  de- 
fective, in  not  defining  the  depth  of  the  lot, 
may  be  amended  after  verdict. 

2.  Where  a  petition  for  a  street  Improve- 
ment, the  ordinance  passed  in  pursuance  there- 
of, and  the  claim  of  lien  expresslypurport  to 
conform  to  Uie  spedal  act  of  1867,  the  fact 
that  the  lien  was  filed  In  accordance  with  the 
general  act  of  May  16,  1891  (P.  L.  69),  doei 
not  vitiate  the  proceedings,  since  the  act  of 
1891  does  not  repeal  or  change  the  provisions 
of  the  act  of  1867,  but  provides  somewhat  more 
specifically  for  the  practice  In  cases  where  final, 
assessments  have  been  made. 

3.  Inequality  In  the  surface  of  land  abut- 
ting on  a  street  does  not  authorize  any  depart- 
ure from  the  front-foot  role  in  assessments  for 
street  improvements,  when  that  rule  is  express- 
ly enjoined  by  the  statute  under  which  the  im- 
provements were  made. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny connty. 

Municipal  claim  by  the  borough  of  Mc- 
Keesport, for  use  of  the  city  of  McKeesport 
against  Fraiik  K.  Bnscb  and  William  Busch, 
for  grading,  curbing,  and  paving  Cliff  street. 
From  a  indgm«it  for  plaintiff,  defendants 
appeal.  Affirmed. 

On  the  12th  day  of  July.  1890,  the  councU 
of  McKeesport  passed  an  ordinance  for  the 
grading  and  paving  of  CliflT  street  between 
rifth  arenue  and  Elm  street,  as  anthorlsed 
by  Act  April  8, 1867.  relatlTe  to  the  Improve- 
ment of  streets  in  that  borough;  and  the 
work  miB  done,  and  assessment  made  by  the 
frontage,  as  provided  In  that  act  Defend- 
ants having  failed  to  pay,  a  lien  was  filed 
which  conformed  substantially  to  the  pro- 
visions of  the  special  act  of  1867,  and  the 
general  act  In  relation  to  munldpal  liens  and 
proceedings  thereunder,  approved  May  16. 
1801  (P.  L.  69).  After  Verdict  the  court  made 
an  order  for  amendment  of  lien,  which  did 
not  state  the  depth  of  the  property. 

MaCTiUH  Pflnum.  for  appellants.  R.  C.  Ban- 
kin  and  W.  B.  Rodgers,  for  appeliste  ■ 
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GRBEN,  J.  Tlie  learned  court  below  In- 
structed the  jury  that  If  **theie  nerer  was, 
nor  now  legal^  la,  a  Cliff  street,"  thla  la  a 
good  defense.  "If  it  be  established  tbat  tbe 
Improrement  made  was  not  of  a  public  high- 
way or  stxeet,  known  and  recocnlaed  as  snch, 
and  IdenOfled  as  CUff  street"  The  petition 
and  ordinance  were  for  the  lniproTem«nit  of 
Cliff  street  between  Fifth  aroioe  and  Blm 
street,  and  it  was  not  diqmted  that  there 
was  orlsdnally  a  township  road  between 
those  pointy  oa  which  the  defendants*  prop- 
erty abutted.  As  to  whether  this  was  a 
part  of  Cliff  street,  there  was  conflicting 
testimony,  and  the  question  was  neceBsarlly 
for  the  jury.  They  have  decided  that  ques- 
tion in  fSavor  of  the  city,  and  we  cannot  re- 
verse their  verdict  The  fiact  that  it  was  a 
public  highway  was  not  disputed,  and  wheth- 
er It  was  known  as  "Cliff  street"  was  a 
pure  question  of  fact 

Th^  was  afflrxnatlTe  testimony  that  the 
petition  was  signed  by  a  majority  of  the 
prDper<7  owners  along  the  line  of  the  Im- 
prorement, and  we  are  not  referred  to  any 
testimony  which  denied  the  fact  Of  course, 
it  was  a.  question  for  the  JU17,  and,  as  such, 
was  referred  to  them  by  the  court 

The  lien  Is  certainly  lacking  in  not  defining 
In  some  way  the  depth  of  the  lot  But  the 
frontage  is  given,  and  the  boundaries  on  ei- 
ther side,  and  a  petition  to  amend  the  de- 
scription was  presented  to  the  court  after 
verdict  and  allowed.  This  petition  Is  not 
minted  by  the  appellants,  and  the  Inference 
therefore  arises  that  the  defect  in  the  de- 
scription was  cured  by  the  amendmoit  The 
act  of  1867  (P.  L.  782),  under  which  the  pro- 
ceeding was  liad,  expressly  provides  that 
no  error  In  the  names,  or  misdescription  of 
the  property,  shall  vitiate  the  statement  of 
claim,  and  that  the  same  may  be  amended  on 
application  to  the  court.  As  no  limit  at  time 
la  prescribed,  wittiln  which  the  petition  to 
amend  must  be  filed,  it  may  be  presented  at 
any  time  before  the  statute  of'  limitations 
has  closed  on  the  claim. 

The  appellants  contend  that  the  lien  was 
not  filed  In  accordance  with  the  act  of  1867. 
An  examination  of  the  recwd  in  relation  to 
this  subject  shows  that  the  petition  for  the 
passage  of  the  ordinance  asks  that  it  be 
granted  under  the  provisions  of  the  act  of 
18C7  and  its  supplements.  The  ordinance 
declares  tiiat  it  is  enacted  under  the  pro- 
visions of  the  same  act  and  Its  siu)plements. 
The  claim  of  lien  declares  tbat  the  work 
was  done  and  the  assessment  made  under 
the  provisions  of  the  act  of  1867,  and  that 
the  claim  Is  filed  In  accordance  with  that  act. 
The  affidavit  of  claim  allies  that  the  ordi- 
nance was  passed,  the  grading  and  paving 
dime,  the  amount  assessed,  and  demand  made 
In  accordance  with  the  same  act  and  its  sup- 
pl^ents.  and  that  a  11^  was  filed  in  ac- 
cordance with  the  act  of  1891  (P.  L.  69). 
The  latter  act  does  not  repeal  or  change  the 
provisions  of  the  act  of  1867,  but  Is  rather 


intended  to  provide  somewhat  more  spedfleal- 
ly  for  the  practice  In  cases  where  any  final 
assessmraits  have  been  made.  It  is  true,  it 
says  the  lien  shall  date  from  the  time  of  the 
final  confirmation  of  the  report  under  which 
tbe  assessment  mi^  have  been  made,  but  It 
does  not  Invalidate  assessments  wtaldi  have 
not  been  made  In  that  way.  It,  of  course, 
would  be  applicable  to  all  such  asseesnaents 
as  require  a  final  confirmation  of  a  repwt 
under  which  they  were  made,  or  a  final  decree 
of  the  court  fixing  such  assessments.  The 
requirements  of  a  valid  lien,  fixed  by  the 
second  section  of  the  act  appear  to  hare 
been  complied  with  in  the  llrai  filed  in  thU 
case.  Tbe  claim  of  lien  contains  the  names 
of  the  owUCTS  or  reputed  ownera;  a  reason- 
able description  of  the  property,  as  amended: 
the  amount  claimed  to  be  due;  for  what  Im- 
provement the  dalm  is  made;  utd  the  time 
when  the  final  assessment  was  made,  and  the 
authority  by  which  It  was  made.  These  are 
all  the  requisites  of  the  act  of  1891,  and.  as 
these  were  valid  under  tb»  special  law  of 
1867,  we  discover  no  reason  ftv  holding  th^ 
invalid  under  the  act  of  1891. 

We  can  dUoover  no  good  reason  tor  holding: 
that  the  foot-front  rule  does  not  apply.  Tlie 
act  of  1867  especially  enjoins  it  and  objec- 
tions to  its  application,  growing  out  of  in- 
equalitlea  of  the  surface  which  seem  to  nrnkv 
some  cases  harder  than  others,  are  not  fun- 
damental, ao  as  to  make  the  rule  InappUcaUe 
on  that  account  It  may  well  be  that  the 
improvement  Is  less  valuable  to  some  ownen 
than  to  others,  and  that  the  burden  of  pay- 
ment is  mora  oppressive  to  some  than  to 
others,  but  that  consideration  cannot  soffice 
to  change  the  application  of  tbe  rule.  lu 
City  of  Harrlsburg  v.  McCorndck,  129  Pa. 
Bt  218,  18  Ati.  126.  speaking  upon  this  sub- 
ject we  said:  "It  Is  perhaps  Imposalble  to 
frame  any  gen^l  rule  that  would  prodnce 
exact  dnlCormity,  and  do  equal  justice  In  all 
cases.  This  arises  firom  the  fact  that  a  role, 
to  be  valid,  must  be  general,  and  the  further 
conceded  fact  that  in  tbe  application  of  all 
general  rules  there  will  be  cases  of  IndlTidnal 
hardships."  In  Mlchener  v.  Philadelphia,  lis 
Pa.  St  585, 12  Ati.  174.  we  said:  "Tbe  plain- 
tiff alleges,  however,  that  his  property  Is 
not  ben^ted  by  the  sewer.  He  may  or  may 
not  be  mistaken  In  this.  We  cannot  say. 
But  this  is  a  sqjiedeB  of  taxation,  and  all  tax- 
ation is  presumed  to  be  for  the  benefit,  di- 
rectly or  IndlrecUy,  of  the  taiq>ayer  or  bis 
property.  Laid  as  taxes  are,  undiw  general 
laws,  there  will  alwaya  be  cases  of  appar- 
ent individual  hardship.  •  •  •  And  it  would 
be  Intolerable  If,  in  every  Instance  of  a  spe- 
cial taxation,  the  questim  of  ben^ts  could 
be  thrown  into  the  jury  box."  En  Hainmett 
V.  Philadelphia,  66  Pa.  St  1S5,  Sharswood,  j., 
delivering  the  (V)lnl(»i,  said:  Terhapa  no 
f^rer  rule  can  be  adopted  than  the  proposi- 
tion of  feet  front,  although  there  most  be 
some  inequalities,  if  the  lots  differ  in  Mtua- 
tlon  and  depth.  No  system  of  taxation  wbich 
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the  wit  of  man  ever  devised  has  been  found 
perfectly  eqnal."  The  appellants  are  doubt- 
less unfortunately  circumstanced  In  respect 
of  the  character  of  their  surface,  hut  that 
fact  cannot  change  the  application  of  the 
rule.  We  see  no  error  in  the  record,  and 
the  aasigrnments  of  error  are  all  dlsndssed. 
Judgment  affirmed. 


LAIRD  T.  PITTSBURGH  TRACTION  00. 
(Supreme  Conrt  of  Pennsylvania.  Jan.  7, 
1895.) 

Ejectioit  or  Passsxgeh  raou  Street  Car— 

TUNSFER. 

1.  A  psasmger  who  leaves  a  street  car  in 
-obedience  to  sn  order  of  a  policeman  called  by 
the  conductor  to  remove  him  is  not  reatricted  to 
damages  for  the  trouble  in  beiog  put  off  the 
oar,  and  tiie  additional  expense  necessary  to 
comiriete  his  jonmey. 

2.  Where  a  transfer  check  g^ven  to  a  pas- 
seofrer  on  leaving  a  street  car  has  two  punclies, 
— oue  correctly  indicating  the  hour  when  isstied, 
and  the  other  showing  it  to  be  two  hours  old,— 
and  the  passenger  takes  the  proper  car  immedl- 
ntely  after  receiving  the  check,  the  conductor 
has  no  right  lo  treat  the  check  at  old,  and  ig- 
nore the  correct  time  ponched  thereon,  and  the 
company  is  liable  for  the  passenger's  ejection. 

3.  Where  a  passengn  on  a  street  car  makes 
a  timely  request  for  a  transfer  check,  but  it  is 
not  issued  to  him  nntll  just  as  he  is  leaving  the 
car.  he  is  not  bound  by  a  condition  therein 
making  it  his  duty  to  examine  the  date,  etc., 
and  see  that  the  same  are  correct 

Appeal  from  court  of  common  pleas.  Alle- 
gheny county. 

Trespass  by  William  M.  Laird  against  the 
Pittsburgh  Traction  Company,  for  ejection 
from  a  street  car.  There  was  a  verdict  for 
plaintiff  for  ¥143,  and  from  a  Judgment  there- 
on defendant  appeals.  Affirmed. 

Geo.  C.  Wilson  and  Wm.  D.  Evans,  for  ap- 
pellant   Willis  F.  McCook,  for  appellee. 

STBBEETT,  C.  J.  In  view  of  the  undis- 
puted fiacts  and  circumstances  of  this  case, 
the  ejection  of  plaintiff  from  defendant  com- 
pany's car  was  an  Inexcusable  trespass. 
There  was  therefore  no  error  in  refusing  to 
withdraw  the  case  from  the  Jury  and  direct 
a  verdict  for  the  defendant  Nor  was  there 
any  error  in  refusing  to  charee  "that,  If  plain- 
tiff is  entitled  to  recover  at  all  in  this  action, 
he  Is  only  entitled  to  recover  damages  for  the 
trouble  and  inconvenience  caused  him  by  the 
delay  In  being  put  ofT  the  cable  car  at  Craig 
street  and  the  additional  expense  necessary 
to  complete  his  Jonmey  Into  the  dty  of  Pitts- 
burgh." To  sanction  such  a  measure  of  dam- 
ages as  Is  suggested  In  this  point  would  tend 
to  encoorftse,  rather  Oian  prevent,  the  com- 
mlsaion  Of  Indignities  to  which  no  w^l-be- 
haved  passenger  in  a  public  conveyance 
should  be  subjected. 

HaTing  paid  his  fare  on  the  electric  car, 
plalntUC,  on  leaving  the  same  at  the  comer 
of  Peun  and  Highland  avennes,  within  two 
7T  three  minntes  of  9  o'clock  on  the  morning 
In  questUm,  Tecelved  from  the  conductor  a 


transfer  check  so  punched  that  It  clearly  en- 
titled bim  to  ride  thence.  In  defendant  com- 
pany's car,  to  the  western  terminns  of  Its 
road  In  the  city  of  Pittsburgh,  He  thereup- 
on entered  a  car  that  was  about  leaving,  and 
three  or  four  minutes  later  he  handed  hts 
transfer  check  to  the  conductor,  who  shortly 
afterwards  returned  It  saying  he  could  not 
receive  It;  that  it  was  "two  hours  old,"— and 
then  demanded  payment  of  the  usual  fare. 
Plaintiff  assured  him  that  he  had  received 
the  check  from  the  conductor  of  the  electric 
car  at  9  o'clock  a.  m.,  immediately  before  en- 
tering defendant  company's  car,  and  refused 
to  pay  additional  fare.  This  demand  was  re- 
peated and  refused  several  times.  During 
one  of  the  interviews  the  conductor's  atten- 
tion was  called  to  the  fact  that  the  9  o'clock 
a.  m.  hour  was  punched,  but  he  obstinately 
Insisted  tliat  the  7:30  o'clock  a.  m.  pmich 
roust  govern,  and  that  plaintiff  must  leave 
the  car  unless  he  paid  his  fare.  When  Craig 
street  was  reached,  he  called  a  police  officer, 
and  directed  him  to  remove  plaintiff  from  the 
car.  Not  wishing  to  create  any  disturtmnce, 
plaintiff,  in  oliedlence  to  the  officer's  order, 
withdrew  without  offaing  any  resistance. 
On  the  margin  of  the  check  were  figures  In- 
dicating the  hours,  as  well  as  every  10  min- 
utes, of  both  forenoon  and  afternoon.  The 
7  o'clock  a.  m.  hour  had  two  punches,  one 
of  which  was<partiy  In  the  square  contalniDj: 
the  figures  "30,"  indicating  minutes.  This 
punching  was  manifestly  Intended  for  7:31) 
o'clock  a.  m.  As  already  stated,  the  9 
o'clock  a.  m.  hour  was  also  punched.  AU 
these  punches  were  identical  In  cliaracter,— 
evidently  mode  by  the  same  conductor.  For 
these  double  punchlngs,  plaintiff  was  In  no 
way  responsible.  The  check  in  question  was 
undoubtedly  issued  to  him,  at  the  time  it  was 
puuched,  for  9  o'clock  a.  m.  If  he  had  care- 
fully read  and  examined  It,  there  Is  nothing 
on  It  to  Indicate  that  he  could  not  use  It  on 
the  car  leaving  at  9  o'clock  a.  m.  How  or 
when  the  other  figures,  "730,"  were  punched, 
he,  of  course,  did  not  know,  and  was  not 
bound  to  Inquire.  The  right  hour  for  him 
(9  o'clock  a.  m.)  was  correctly  and  properly 
punched,  and  that  was  sufficient  for  his  pur- 
pose. Why  the  conductor  so  obstinately  In- 
sisted on  Ignoring  the  9  o'clock  a.  m.  punch, 
and  recognizing  only  the  7:30  o'clock  a.  m. 
ptmch.  It  Is  Impossible  to  understand.  If  It 
was  pursuant  to  InstructloDS  from  any  of  his 
superiors,  so  much  the  worse  for  the  defend- 
ant company.  It  Is  very  evident  that  the  ex- 
ercise of  ordinary  common  sense  would  have 
obviated  all  trouble.  Assuming  that  the 
double  punching  created  a  doubt  In  the  con- 
ductor's mind,  he  had  no  right,  tn  the  cir- 
cumstances, to  resolve  that  doubt  agalu»t 
the  plaintiff,  and  eject  or  cause  him  to  be 
ejected  from  the  car.  There  Is  no  doubt  as 
to  the  genuineness  of  tbe  9  o'clock  a.  m. 
punch,  and  that  just  as  clearly  entitled  plain- 
tiff to  remain  in  the  car  until  he  rrachud  his 
destination.   Tbe  conductor  oweC  no^-di^k. 
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to  bis  employer  or  to  himself  that  Justified 

htm  In  doing  what  he  did. 

Undue  Importance  was  attached  by  the  de- 
fendant to  the  so-called  "contract"  or  "con- 
dition" by  which  It  is  sought  to  make  It  the 
duty  of  t)a8sengcra  to  examine  date,  etc.,  of 
the  transfer  check,  "and  see  that  the  same 
are  correct."  If  that  Is  intended  to  be  re- 
garded as  a  reasonable  regulation,  the  check 
should  be  given  to  the  passenger,  before  he 
leaves  the  car,  a  sufficient  length  of  time  to 
atford  him  at  least  an  opportunity  of  reading 
It,  aud.  If  wrong,  having  It  corrected.  In 
this  case  a  timely  request  for  the  transfer 
check  was  made  by  plaintiff,  but  It  was  not 
given  to  him  until  he  was  In  the  act  of  leav- 
ing the  car.  But,  as  has  already  been  said. 
If  he  had  read  and  examined  the  check  ever 
BO  carefully  he  would  have  found  nothing  on 
it  to  admonish  him  that  It  was  not  good  for 
passage  on  the  9  o'clock  a.  m.  car.  On  the 
contrary,  he  would  have  seen  that  it  was  cor- 
rectly punched  for  that  hour,  and  bore  the 
proper  date.  "Why  or  when  the  other  punch- 
es were  made  was  not  bis  affair.  There  ap- 
pears to  be  no  error  In  the  record  of  which 
the  defendant  has  any  reason  to  complain. 
Judgment  affirmed. 


DENNIS  T.  PITTSBURGH  &  C.  S.  R.  00. 
(Supreme  Court  of  Pennsylvania.  Jan.  7, 
1895.) 

ISJCRT  TO  PlSaSNOEBa — NeeLIOElIOB. 

1.  Where  tin  injury  to  a  passenger  results 
Bolely  because  the  car  is  so  crowded  that  he 
cannot  get  inside,  aud  he  either  falls  or  is 
poshed  off  the  platform,  also  crowded,  shortly 
after  the  train  was  started,  the  harden  of  proof 
is  throughout  on  the  passenger  to  show  that  his 
injury  is  due  solely  to  defendant's  negligence. 

2.  In  an  action  against  a  railroad  company 
by  a  passenger  pushed  off  a  crowded  platform, 
evidence  that  he  got  on  the  car  in  reliance  on 
the  conductor's  statement  that  there  was  room 
Insidie,  that  on  mtting  to  the  door  he  found  the 
car  so  crowded  as  to  prevent  his  pushing  his 
way  in,  and  that  he  was  prevented  from  leav- 
ing the  platform,  before  the  train  started,  by  oth- 
er passengers  crowding  up  behind  him.  is  suffi- 
dent  to  warrant  the  jury  in  finding  defendant 
guilty  of  negligence. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Trespass  by  Peter  J.  Dennis  against  the 
Pittsbm-gh  &  Castle  Shannon  Railroad  Com- 
pany for  personal  Injuries.  There  was  a 
verdict  of  $800  In  plalntlfTs  favor,  and  from 
a  Judgment  thereon  defendant  appeals.  Af- 
firmed. 

S.  Schoyer,  Jr.,  S.  B.  Schoyer,  and  J.  M. 
Cook,  for  appellant.  James  S.  Young  and 
S.  U.  Trent,  for  appellee. 

DEAN,  J.  The  defendant  operates  a  nar- 
row-gauge railroad  running  about  seven 
miles  out  of  Pittsburgh.  On  the  18th  June, 
1803,  defendant  to  accommodate  a  German 
society  in  an  excursion  to  West  Liberty,  on 
the  line  of  Its  road,  ran  excurbion  trains  to 


that  point  from  Carson  street  !n  Plttabnrph. 
The  route  was  up  an  Incline  railway  from 
Carbon  street  to  summit  of  a  hill,  then  down 
an  incline  operated  by  a  cable,  1,300  feet,  to 
foot  of  hill  on  the  other  side,  where  the  cars 
were  attached  to  a  locomotive,  whlcti  took 
them  to  West  Liberty.  The  plaintiff,  with 
his  son  and  a  friend,  took  passage  at  Car- 
son street,  ascended  the  Incline,  and  then 
got  off  to  enter  the  cable  cars  to  descend 
to  the  level.  Here  there  was  a  large  crowd 
of  people,  all,  as  usual  on  such  occasions, 
eager  to  enter  the  cars.  There  were  two 
trains,  scheduled  to  start  ten  minutes  apart, 
of  four  or  five  cars  each,  standing  ready. 
Plaintiff  and  his  son  and  friend  got  upon 
the  rear  platform  of  the  first  train.  The  car 
was  very  full  of  passengers.  The  train 
started,  and  had  moved  but  two  or  three 
himdred  feet,  when  plaintiff  was  pushed, 
and  fell  to  the  ground,  dislocated  his  elbow, 
and  sustained  other  Injuries,  which  have 
seriously  disabled  him.  He  brought  suit 
against  defendant  for  damages,  alleging  the 
fall  from  the  car  was  In  consequence  of  its 
negligence  in  so  crowding  the  body  of  the 
car  with  passengers  that  he  could  not  pet 
inside,  and  crowding  the  platform  after  he 
was  upon  it  so  that  he  could  not  get  off 
befoi-e  starting,  or  maintain  his  place  ui>oo 
It  afterwards.  There  was  a  verdict  and 
Judgment  for  plaintiff,  from  which  defend- 
ant appeals,  assigning  for  error  the  refusal 
of  the  court  on  all  the  evidence  to  direct  a 
verdict  for  defendant. 

The  court  Instructed  the  Jury  that  If  plain- 
tiff got  on  the  platform  when  he  saw  the 
car  was  so  crowded  he  could  not  get  in;  or 
if  having  got  on,  and  then,  before  the  car 
started,  s^iw  its  crowded  condition,  but  did 
not  get  off;  or,  without  any  necessity  for  so 
doing,  remained  on  the  platform  after  the 
car  started,— he  could  not  recover.  But 
appellant  alleges  there  was  not  sufEtcient 
proof  of  any  negligence  of  defendant,  while 
the  proof  was  undisputed  of  contributory 
negligence  on  part  of  plaintiff.  Undoubted- 
ly, as  the  injury  did  not  result  from  any  ac- 
cident to  the  train,  nor  from  any  defect  in 
the  means  of  transpottaUon,  the  burden  of 
proof  throughout  was  on  plaintiff  to  show 
his  injury  was  the  result  wholly  of  defend- 
ant's negligence.  He  was  standing  In  a 
known  place  of  danger,  one  not  Intended 
for  passengers,  after  the  car  started,  auii 
then  fell  or  was  pushed  off.  In  other  worda 
there  are  no  presumptions  In  hU  favor  or 
against  the  defendant.  How  came  he  to  be 
In  a  place  of  danger,  where  he  had  no  biisi- 
nesa  to  be?  His  place  was  inside  the  car. 
not  on  a  crowded  platform.  The  plaintiff, 
his  son,  and  his  friend  Schantz  undertake  to 
account  for  this  otherwise  manifest  negli- 
gence In  substance  tbtis:  He  got  off  the  ear 
when  It  reached  the  summit  of  the  Incline 
The  two  trains  were  standing  there,  aud 
about  them  was  a  large  crowd.  In  looking 
for  a  car  to  enter,  the,  three  .passengers 
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were  separated.  The  son  got  to  the  rear 
car  of  the  first  train.  The  conductor  was 
standing  by  It,  and  said:  "There's  lots  of 
room  Inside  here;  this  train  Is  going  out 
riuht  away."  He  Immediately  found  his 
father  and  Schantz,  repeated  what  the  con- 
ductor bad  told  him,  and  they  all  got  on  the 
platform  to  get  In  the  car,  but  at  the  door 
found  It  was  so  crowded  they  could  not 
push  their  way  in.  Then  others  so  crowded 
up  behind  them  that  they  could  not  get 
down  from  the  platform.  The  car  started, 
and  tbe  conductor,  who  was  on  the  plat- 
form, immediately  began  taking  up  the  tick- 
ets. One  passenger,  by  his  ticket,  was  on  the 
wrong  car,  and  the  conductor  commanded 
him  to  get  off,  and  commenced  pushing  the 
passengers  on  tbe  platform  aside  to  enable 
this  man  to  get  down  tbe  steps,  when  plain- 
tiff was  pushed  oft  backwards,  through  tbe 
opening  In  the  platform  railing,  and  tn- 
JutchI.  There  was  much  evidence  to  contra- 
diet  this  statement  of  the  facts,  but  still 
there  was  sufficient  testimony  to  warrant 
the  Jury  In  finding  it  to  be  true.  If  true, 
the  plaintiff,  through  the  invitation  of  de- 
fendant, was  In  a  place  of  danger  from 
which  he  could  not  extricate  himself  with- 
out risk  of  greater  danger;  then,  by  the 
rude  manner  of  defendant's  agent,  he  was 
Jostled  or  pushed  from  tbe  car.  He  was 
on  the  platform  of  a  crowded  car  by  fault 
of  defendant,  and  was  pushed  therefrom  by 
fault  of  defendant  Tbe  testimony  of  de- 
fendant that  the  car  was  not  crowded;  that, 
If  crowded,  it  must  have  been  obvious  to 
pir.lntlff  before  he  got  on  the  platform; 
that  the  conductor  did  not  Invite  passen- 
gers to  get  on  after  It  was  reasonably  filled; 
that  he  did  not  rudely  push  or  Jostle  those 
on  the  platform, — was  all  submitted  to  the 
jury  by  the  learned  Judge  of  the  court  be- 
low In  a  charge  which,  while  Just,  was 
quite  favorable  to  defendant  That  was  the 
end  of  the  court's  duty,  and  Is  tbe  end  of 
oora.  Onie  judgment  is  affirmed,  and  the 
appeal  ts  dismissed. 


crrrr  op  Philadelphia  t.  budde- 

BOW. 

(Supreme  Court  of  Pennsylvania.  Jan.  21, 
1806.) 

Chahob  or  BtRKEt  Grade— DAHAOES—SsT-OrFs. 

1.  The  fact  that  a  change  of  street  grade 
was  ordered  by  a  city  to  enable  It  to  constmct 
a  system  of  sewers  calculated  to  abate  a  nui- 
taoce  does  not  relieve  it  from  tbe  duty  im- 
posed by  Const  art  10,  {  8.  of  making  compcn- 
Kation  to  as  abuttiDg  owner  for  the  depreciation 
in  the  marltet  vaiae  of  his  property  consequent 
OB  the  dtange  In  grade. 

2.  A  city  cannot  set  off,  against  the  spe- 
Hal  damages  to  sn  nbnttlDg  owner  caased  by  a 
<-hange  in  street  grade,  a  sobBeqaent  increase  of 
ralue  common  to  the  entire  neighborhood  be- 
cause of  the  abatement  of  a  nuisance  as  a  re- 
sult of  the  completion  of  the  improvements. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 


The  city  of  Philadelphia  ordered  a  change 
of  grade  of  Weikel  street  The  viewers  ap- 
pointed to  assess  damages  awarded  August 
J.  Rudderow,  trustee,  $1,221.  The  city  ex- 
cepted to  the  viewers'  report,  and  the  mat- 
ter was  referred  to  a  referee,  who  also  foimd 
in  favor  of  the  trustee  in  the  same  amount. 
From  a  Judgment  dismissing  exceptions  to 
the  referee's  report  and  confirminc  the  same, 
the  city  appeals.  Affirmed. 

The  following  is  tbe  repwt  of  tha  referee 
(R,  O.  Dale): 

"Findings  of  Fact 

"(1)  That  in  1845  Benjamin  S.  Janney  be- 
came seised  of  a  tract  of  land  in  tbe  county 
of  Philadelphia,  of  which  tbe  two  lots  for 
which  damages  (caused  by  change  of  grade) 
are  claimed  were  part. 

"(2)  lliat  in  tbe  year  1847  tbe  district  of 
Richmond  was  incorporated.  Including  with- 
in its  limits  tbe  lots  in  Question, 

"(3)  That  In  tbe  year  1850  the  said  Ben- 
jamin S.  Janney  sold  lots  described  u  tm 
Janney  street  ininnlng  through  to  Welkd 
street  which  Is  the  W^kel  street  in  qnes- 
tion. 

"(4)  That  since  1850  to  the  present  day 
said  Weikel  street  has  existed  as  a  street 
laid  out  by  Benjamin  S.  Janney,  and  a  pab- 
Ilc  highway,  and  that  lota  hnye  been  sold  as 
bounded  thereby. 

"QS)  No  conflnned  grade  of  Welkd  street 
had  been  established  prior  to  that  nnder 
which  tho  grading  oomplained  of  was  done, 
and  no  street  pavement  had  been  made  there- 
on or  other  conatmction  effected  by  the  pub- 
lic aathorltles  prior  to  the  grading  which  Is 
the  present  cause  of  action. 

"(6)  No  Improvements  have  at  any  Ume 
been  placed  upon  the  iwemlses  of  plaintiff. 

"<7)  That  In  1847  (P.  L  380)  an  act  was  ap- 
proved, on  the  15th  day  of  March,  to  In- 
corporate the  Gimner's  Run  Improvement 
Company,  authorizing  said  company  to  con- 
struct a  canal  one  hundred  feet  wide,  com- 
mencing at  the  northwest  side  of  Queen 
street  (now  Blchmond  street),  In  the  district 
of  Kensington,  and  to  terminate  at  a  pohit 
at  or  near  where  the  Philadelphia  &  Beading 
Railroad  crosses  Gunner's  Run. 

"(8)  That  a  supplement  to  said  act  was 
passed  on  the  10th  day  of  March,  1S48,  au- 
thorizing said  company  to  construct  said 
canal  to  the  River  Delaware,  by  the  best  prac- 
tical route.  In  the  district  of  Blchmond. 

"(9)  Said  canal  was  never  constructed 
north  of  Huntingdon  street  although  ditch- 
ed further  north,  and  the  part  south  of  the 
said  street  Las  heea  long  since  abandoned  by 
the  company. 

"(10)  That  the  following  ordinance  (apply- 
ing to  the  district  in  question)  was  duly  pass- 
ed February  25,  1884:  'That  the  department 
of  surveys  he,  and  they  are  hereby  author- 
ized to  make  a  resurvey  of  the  sti-eets  In  the 
Sixth  survey  district  and  to  secure  the  same 
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by  suitable  landmarks,  and  to  revise  the  lines 

and  grades  thereof.' 

"(11)  On  September  2,  1886,  the  following 
action  was  held  by  the  board  of  health:  'The 
special  committee  to  which  was  referred  a 
complaint  in  regard  to  the  condition  of  Gun- 
ner's Run  made  a  report  in  connection  there- 
to, setting  forth  its  filthy  condition,  and  that 
there  can  be  no  doubt  that  high  mortality  for 
which  that  section  of  the  city  Is  noted,  la  due, 
in  a  large  measure,  to  this  shallow  and  open 
latrine,  as  it  may  be  called,  the  poisonous 
emanations  from  which  escape  unhindered 
Into  the  surrounding  air.  The  nuisance 
seems  to  l>e  one  so  prejudicial  to  the  public 
health  that  the  committee  recommends  the 
board  to  call  the  special  attention  of  the  city 
councils  to  It,  by  submitting  to  councils  a 
copy  of  this  report,  with  the  suggestion  that 
a  brick  culvo-t  take  the  place  of  the  open 
stream,  or,  if  that  Is  impracticable  at  this 
time,  that  the  canal  be  dredged  of  Its  disgust- 
ing contents.  R.  A.  Cleeman,  M.  A.  Davis, 
H.  G.  SIckel,  Committee.  Besolutlon  adopt- 
ed.' The  subject-matter  of  this  resolution 
was  by  councils  referred  to  the  board  of  sur- 
veyors, who  appointed  a  committee  of  their 
number  to  examine  the  locality. 

"(12)  On  January  11  and  June  27.  1837,  a 

committee  of  councils  stated  the  condition  In 

repeats  to  the  select  and  common  councils. 
«    •  « 

"(13)  That  the  following  ordinance,  one  of 
the  above  referred  to,  was  duly  passed  Feb- 
ruary 25,  1887:  That  the  department  of  sur- 
veys be,  and  Is  hereby  authorized  to  strike 
from  the  city  plan,  Aramingo  canal,  from 
Huntingdon  street  to  Frankford  creek,  and  In 
lieu  thereof  to  substitute  a  street  of  the  same 
width,  and  to  revise  the  lines  and  grades  of 
uU  streets  In  the  vicinity  that  may  be  affected 
by  such  change.' 

"(14)  That  In  pursuance  of  said  ordinances 
the  board  of  surveys  struck  Aramingo  caual 
off  the  plans,  and  revised  and  changed  the 
said  lines  and  grades  by  certain  plans  which 
were  confirmed  by  said  board  of  surveys,  on 
the  2d  day  of  December,  1889,  and  on  other 
dates  at  or  about  the  same  time. 

"(15)  All  the  plans  thus  confirmed,  and  par- 
ticularly the  plan  which  Includes  Weikel 
street,  prescribed  trades  upon  streets  cross- 
ing the  former  line  of  Aramingo  canal,  of 
such  a  nature  as  to  afiFord  continuous  slopes 
for  the  sewage  system  In  Its  course  from  the 
upper  side  of  Gunn^s  Run  and  Aramingo 
canal  to  the  Delaware  river.  The  slope  of 
the  surface  of  Westmoreland  street  was  also 
continuous  from  the  upper  side  of  former 
Aramingo  canal,  all  the  way  to  the  river. 
Southwest  of  Westmoreland  street  the  trans- 
verse streets  are  not  continuous  In  the  slope 
of  their  surface  to  the  river.  Below  Aramin- 
go canal  they  show  a  slight  hollow,  running 
parallel  with  its  line;  below  this  hollow  they 
rise  to  a  summit,  beyond  which  the  slope  con- 
tinues to  the  river.  The  sewers  on  these 
streets  preserve  their  continuous  slope  to  the 


river  by  plunging  some  ten  feet  or  more  be- 
low the  street  sur&ce  after  passing  the  hal- 
low referred  to.  The  grade  of  the  sewers  is 
the  least  practicable  to  admit  of  the  neces- 
sary height  above  the  canal  to  enable  them  to 
discharge  at  low  tide, 

"(16)  All  of  these  plans  had  place  In  a  gen- 
eral scheme  of  grade  regulation,  then  adopte<] 
and  since  pursued,  calculated  to  eliminate 
from  the  system  of  street  levels  In  the  locali- 
ty the  watershed  and  general  depresslOD  of 
Gunner's  Run  and  Aramingo  canal. 

"(17)  That  by  said  revised  plan  the  lines 
and  grades  of  the  streets  In  said  portion  of 
Sixth  survey  district.  In  which  the  property 
In  question  is  situate,  have  been  exchanged 
and  are  raised  and  made  higher  than  the 
grades  which  had  been  theretofore  establish- 
ed or  existed  naturally  upon  such  streets 
where  there  was  no  confirmed  plan. 

"(18)  That  by  an  ordinance  approved  April 
7, 1890,  the  director  of  the  department  of  pub- 
lic works  was  authorized  and  directed  (inter 
alia)  to  grade  Weikel  street  from  Allegheny 
avenue  to  Clearfield  street  Ordinances  1880. 
p.  112. 

"(19)  That  pursuant  to  said  ordinance  of 
April  7,  1890,  said  Weikel  street  was  graded 
from  Allegheny  avenue  to  Clearfield  street. 

"(20)  That  the  depreciation  In  market  value 
of  the  plaintiffs  property,  consequent  upon 
the  change  of  grade,  was  $1,221. 

"(21)  That  the  territory  adjacent  to  and 
within  the  watershed  of  Gunner's  Run,  In- 
cluding the  plaintiff's  lots  and  an  area  of 
several  square  miles,  lies  low,  and  with  the 
growth  of  the  city  Gunner's  Run  became  a 
nuisance  prejudicial  to  the  health  of  that 
portion  of  the  city. 

"(22)  The  nuisance  referred  to  as  existing 
in  the  locality  whereof  the  street  grades 
were  thus  established  was  occasioned  by 
the  sluggish  nature  of  Gunner's  Run,  and 
of  the  same  stream  in  its  passage  through 
the  canal;  by  the  depression  of  the  entire 
locality:  and  by  the  general  confluence  of 
all  drainage  along  streets  and  over  ground 
surface  into  the  stream. 

"(23)  The  object  of  the  general  rearrange- 
ment of  grades  referred  to  was  the  abate- 
ment of  this  nuisance  by  such  alteration  of 
street  slopes  as  to  make  them  cease  carry- 
ing fluid  and  other  refuse  where  the  pres- 
ence of  such  discharge  was  constantly  stim- 
ulating the  noxious  influences. 

"(24)  The  foregoing  findings  of  fact  vtvare 
accepted  as  correct  by  counsel  for  both 
plaintiff  and  defendant  Counsel  for  the 
city  also  asked  the  referee  to  make  the  fol- 
lowing finding:  That  according  to  the 
weight  of  evidence,  the  action  taken  by  the 
municipal  authorities  was  that  directly 
adapted  to  relieve  the  evil,  was  the  ex- 
pedient towards  such  end  least  injurious  to 
private  property,  and,  in  fact  the  only  prac- 
ticable course  for  readjusting  slopes  In  gen- 
eral, so  as  to  abate  the  nuisance  In  ques- 
tion.* ^  t 
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"(25)  Tbe  tttteree  cannot  affirm  this  prop- 
osition in  the  languaee  In  which  It  Is 
finmed,  bnt  does  find  that  the  municipal 
actl<ni  taken  was  calculated  to  abate  the 
nuisance,  and  was  adopted  for  that  purpose, 
ns  shown  by  the  report  of  the  committee  of 
(iiundls  .hereto  attended. 

"The  counsel  for  the  city  asked  the  referee 
to  affirm  the  following  proportion  of  law: 
The  effect  of  arUde  16,  S  S.  of  ttie  state 
constitution.  Is  mer^  to  withdraw  the  pre- 
rofntlre  Immunity  of  the  commonwealth  and 
Its  agencies  against  redress  for  Injuries 
recf^lssed  Ind^ndently  of  that  proTiitlon, 
but  Irremediable  sare  under  It.  Its  terms 
cannot  be  held  to  Impose  a  liability  for  sudi 
a  measure  as  that  here  In  question.  If  coming 
ander  the  police  power.'  The  referee  de- 
clines to  affirm  this  pnqiKwItion,  so  far  as  he 
U  asked  to  apply  It  to  Ihe  drcnmstances  of 
this  case. 

**Opln](m. 

"Upon  the  foregoing  statements  of  fact, 
which  are  not  the  subject  of  dispute,  the  city 
contended  that  it  was  not  liable  for  the  In- 
Jury  done  to  plaintifTs  lots,  because  the 
change  of  grade  was  a  step  In  a  great  public 
improvement  designed  by  the  municipal  au- 
thorities to  abate  a  nuisance  prejudlcol  to 
the  health  of  the  neighborhood,  and  the  re- 
moTal  of  which  would  tend  eventually  to  en- 
hance the  value  of  all  the  property  In  the 
district  affected  by  the  change.  The  rights 
of  property  owners  to  damages  for  injury 
to  prop«ty  consequent  upon  a  change  of 
crade  are  derived  from  article  16,  S  8  of  the 
constitution,  which  provides:  'Municipal  and 
other  corporations  and  individuals  In- 
vested with  the  privilege  of  taking  private 
property  for  public  use,  shall  make  just  com- 
pensation for  property  taken,  injured  or  de- 
iitroyed  by  the  construction  and  enlargement 
of  the  works,  highways  or  improvements.* 
This  conatttotlonal  provision  was  adopted  to 
rplieve  pnfljerty  owners  from  the  hardship 
which  the  court  sought, but  was  unable  toal- 
low.  compensation  fw  In  O'Connor  v.  Pitts- 
burgh, 18  Pa.  SL  187,  where  Mr.  Chief  Jus- 
tice Gibson  said:  'We  have  had  this  cause 
reargued  In  order  to  discover.  If  possible, 
8ome  way  to  relieve  the  plaintiff  consistently 
with  law,  but  I  grieve  to  say  we  have  dis- 
covered none.  The  modiflcatlon  of  the  reme- 
dy would  be  for  the  legislature,  which  can 
torn  compensation  for  a  permanent  detri- 
ment Into  the  price  of  a  prospective  license; 
bat,  to  obtain  complete  Justice,  every  damage 
u>  private  proi>erty  ought  to  be  compensated 
by  the  state  or  corporation  that  occasioned 
it.  and  a  general  statutory  remedy  ought  to 
be  provided  to  assess  the  value.'  The  duty 
of  the  court  to  afford  the  protection  thus 
fSiven  by  the  constitution  to  the  rights  of 
property  holdm  Is  thus  recognized  by  Mr. 
Chief  Justice  Sterrett  in  O'Brien  v.  Phila- 
delphia, 150  Pa.  St  589,  24  Atl.  1047,  a  case 
whore  the  city  sought  to  escape  respousl- 
biiltf  for  damages  to  a  house  built  in  uni- 


formity with  the  then  existing  grade  of  an 
old  and  open  pnUlc  highway,  and  ^ere  the 
grade  was  subsequently  changed  to  conform 
to  a  plan  confirmed  after  the  building  of  the 
howe,  the  plan  being  the  first  official  regn- 
latton  ct  the  gra^  ftf  the  highway.  The 
court  said:  *If  any  r<^ard  Is  to  be  had  for 
the  constitutional  mandate  that  "municipal 
and  other  corporations  *  •  *  shall  make 
just  compensation  fbr  property  taken,  In- 
jured, or  destroyed  by  the  construction  or  &i- 
largement  of  their  works,  highways,  or  Im- 
provemmts,"  we  are  at  a  loss  to  see  how  the 
learned  Judge  could  do  otherwise  than  dedde 
the  reserred  question  as  be  did.  Nobody 
conTersant  wltii  the  history  of  tiie  constitu- 
tional i^TlsImi  abore  quoted  can  entertain 
any  doubt  that  It  was  Intended  to  provide, 
inter  alia,  toe  the  dass  of  cases  of  which 
O'Conncn-  r.  Pittsburgh,  18  Pa.  St.  187,  Is  a 
cmisplcuous  example.  It  has  uniformly  been 
so  regarded  from  the  date  of  Its  adoption 
until  the  present  time.  It  is  a  fact,  con- 
clusively established  by  the  verdict,  that, 
as  a  direct  conseqnokce  of  the  elevation  of 
grade  Immediately  In  front  of  plaintiff's 
property,  Its  market  value  Is  lessened  at  least 
to  the  extent  of  $240;  but  It  Is  gravely  sug- 
gested that  "such  a  damnum  Is  not  neces- 
sarily an  injuria,"  and  hence  plaintiff  Is 
remediless.  That  principle  has  no  applica- 
tion to  the  class  of  cases  to  which  this  be- 
longs. To  hold  that  it  has,  would  defeat  one 
of  the  objects  of  the  constitutional  mandate 
In  question,  and  virtually  overrule  several 
well-considered  cases.  We  do  not  propose 
to  do  either.' 

"The  referee  was  asked,  however.  In  this 
case  to  hold  that  no  damages  were  recover- 
able because  the  change  of  grade  was  made 
to  enable  sewers  to  be  laid  through  the  terri- 
tory adjacent  to  Gunner's  Eun,  which  would 
relieve  the  district  from  the  noisome  influ- 
ences which  have  prevailed  ever  since  popu- 
lation had  increased.  The  referee  does  not 
find  any  warrant  in  the  authorities  for  the 
defense.  In  Plan  166,  143  Pa.  St  414,  22 
A.tL  668,  Mr.  Justice  Mitchell,  In  reviewing 
the  legislation  controlling  rights  of  action 
for  changes  of  grade,  recognizes  that  the 
drainage  problem  Is  one  of  the  principal  fac* 
tors  Included  in  changes  of  grade:  'Among 
these  evils,  not  the  least  was  the  necessity 
for  a  uniform  system  of  streets,  street  grades, 
sewers,  etc.,  toe  a  population  already  ap- 
proximating half  a  million,  located  on  a 
site  where  general  level  wap  so  little  atwve 
tide  water  as  to  make  the  problem  of  drain- 
age one  of  difficulty  as  well  as  Importance.' 
Our  knowledge  of  the  moving  cause  for 
change  of  grade  In  a  very  large  proportion  of 
Instances  is  that  the  change  is  made  to  en- 
able the  laying  of  sewers  which  will  carry 
off  the  Increasing  drainage  of  neighborhoods 
where  the  population  is  becoming  more 
dense.  The  fact  that  the  need  in  the  t1- 
dulty  of  Gunner's  Run  was  greater  tlum  In 
some  other  places  does  not  cbance^thend& 
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"It  was  furtber  contended  on  the  part  of 
the  city  tbat  the  remoral  of  the  noLsome 
Influences  from  this  district  by  the  comple- 
tion of  the  Improvements  covered  by  tlie  re- 
port of  the  committee  of  conncllB  would 
eTentually  enhance  the  value  of  all  pr<^erty 
witbln  these  llmtts.  This  may  be  true,  but 
the  city  Is  not  entitled  to  set  off  against  the 
special  damage  done  to  this  particular  prop- 
erty a  subsequent  Increase  of  value,  common 
to  the  entire  neighborhood.  The  measure 
of  damage  Is  the  dlfltfence  in  the  market 
value  of  the  lot  consequent  apmi  the  change 
of  grade.  Ibe  attention  of  the  referee  was 
also  called  to  the  line  of  cases  of  which  Fer- 
tilizer Co.  V.  Hyde  Park,  97  U.  S.  608,  la  a 
leading  examine.  In  that  cbm  on  ordinance 
of  the  village  of  Hyde  Pork  prohibited  the 
amveyonce  of  any  offal  or  offensive  matter 
through  the  village.  Hie  effect  of  the  ordi- 
nance was  to  dose  the  business  ot  the  plain- 
tiff. It  was  held  that  the  company  had  no 
rli^t  to  recovw  damages  for  the  construction 
of  a  business  which  was  a  nuisance,  through 
the  ez^se  of  the  police  power  of  the  state. 
There  Is  no  analogy  between  the  case  thus 
cited  and  that  before  the  court  The  plain- 
tiff Is  seeking  to  recover  damages  for  an 
tnjuzy  the  right  to  payment  of  which  is 
guarantied  by  the  constitution,  and  xawlslon 
tor  whidi  Is  made  by  statute^  No  such  de- 
ment existed  in  the  Hyde  Park  Case  or  In 
the  cases  of  similar  character.  Tbe  referee 
would  therefore  report  that  the  plaintiff  Is 
entitled  to  judgment  fw  the  amount  of  dam- 
ages shown,  to  wit,  the  sum  of  |1,221." 

Chas.  P.  Warwick,  City  Sol.,  and  E.  Spen- 
cer  Miller,  Asst.  City  SoL,  for  apiK'llant.  Au- 
gustus J.  Uudderow,  for  appellee; 

PER  CURIAM.  The  facts  of  this  case  aro 
clearly  set  forth  In  the  report  of  the  learned 
referee,  and  all  that  need  be  said  as  to  the 
law  applicable  thereto  will  be  found  In  his 
opinion.  There  Is  nothing  in  the  case  that 
requires  further  comment.  There  was  no 
error  in  dismissing  the  exceptions,  and  enters 
Ing  judgment  for  the  damages  found  in  favor 
of  the  appellee.  The  judgment  la  affirmed 
on  the  clear  and  convincing  opinion  of  the 
referee. 


COMMONWEALTH  t.  COOK. 
(Supreme  Court  of  Pennsylvania.  Jan.  21, 
1895.) 

J(URDB»— SloBBEB— FlBA  OT  OoiVCT, 

X,  While  the  prefnimption  Is  that  one  who 
has  pleaded  eailtr  to  a  charge  of  murder  is 
guilty  of  muraer  in  the  second  degree,  and  the 
burden  is  on  the  commonwealth  to  show  beyond 
a  reasonable  doubt  that  he  is  guilty  of  murder 
in  the  first  degree,  it  is  Buffident  if,  from  the 
nature  and  nse  of  the  weapon,  and  the  acts  of 
defendant,  his  intention  to  kill  can  be  fully  and 
justly  inferred,  with  bo  mach  time  used  and  op- 

Krtunity  for  deliberation  as  to  coarince  that 
I  purpose  wa«  willful  and  premeditated. 
2.  A  finding  that  defendant,   who  had 


pleaded  jmiltj  to  a  charge  of  murder,  Is  guiltr 
of  murder  in  the  first  degree,  is  warranted  bf 
evidence  that  he  had  a  grievance  against  de- 
ceased; that  he  threatened  to  kill  her  on  the 
moraiog  of  the  homicide;  that  he  made  pr^ara- 
tions  to  leave  the  town  dnrlng  the  day;  that  oo 
meeting  her  in  the  evening  he  allowed  her  to 
walk  a  few  feet  past  him,  and  then  deliberate 
1y,  at  close  range,  fired  a  Bbot  in  her  back;  that 
on  her  crying  ont,  "I  am  shot!"  he  deliberatelr 
fired  a  second  shot,  which  also  took  effect;  an^ 
that  he  then  reloaded  his  plstoL  remarked  to  a 
bystander,  *T  got  her  that  time,"  and  Immediate- 
ly left  the  town.  And  the  court  is  justiHtsl  in 
disregarding  his  evidence  that  he  shot  deceased, 
intending  only  to  do  her  bodily  harm,  and  not 
to  kill. 

Appeal  from  court  of  oyer  and  terminer, 
Washington  coimty. 

John  B.  Cook  pleaded  guilty  to  a  charge  of 
murder.  The  court  thereupon  heard  evidence 
to  determine  the  degree  of  his  crime.  He 
was  found  guilty  in  the  first  degree,  and  was 
sentenced  to  hang.    He  appeals.  Affirmed. 

The  findings,  conclusion,  and  opinion  of  the 
court  (Mcllvaine,  P.  J.)  are  as  follows: 

"The  momontotis  consequences  of  our  deci- 
sion, to  the  defendant,  and  a  desire  to  put  the 
case  In  the  best  possible  diape  for  review, 
have  prompted  us  to  give  in  detail,  and  to  re- 
duce to  writing,  our  finding  of  facta  and  the 
law  applicable  thereto: 

"First.   Facts.   The  testimony.  In  our  opin- 
ion, cBtablisbes  beyond  a  reasonable  doubt  | 
the  following  facts: 

"(1)  At  Jumbo  Coal  Mines,  In  this  county, 
there  Is  a  row  of  miners*  houses,  divided  luto 
three  blocks,  of  four  houses  each.  There  are 
open  spaces  between  blocks  1  and  2  and  be- 
tween blocl^s  2  and  3,  each  of  which  is  twen- 
ty-five feet  wide  and  thirty-one  feet  deep,- 
the  depth  of  the  houses;  the  houses  frout  to 
the  east,  and  are  numbered  from  1  to  12.  con- 
secutively, commencing  at  the  south  end  of 
the  row.  There  Is  a  path  along  both  tlie 
front  and  rear  ot  the  row,  and  the  kitchen 
doors  open  out  onto  the  path  In  tiie  rear. 
Back,  and  In  the  rear  of  the  row,  is  a  wood. 
The  defendant  in  May,  1894,  with  a  woman 
by  the  name  of  Blanche  Butler,  lived  In  house 
No.  11;  Lizzie  Smith,  the  deceased,  and  faer 
husband,  Luther  Smith,  lived  In  No.  8;  Mary 
Allison  lived  in  No.  3;  Ella  Strickler,  In  No. 
5;  and  Moses  Branham,  in  No.  1. 

"C!>  On  Sunday,  May  8.  ISW,  the  defendant 
came  up  from  No.  11  to  in  front  of  No.  8  or  9. 
where  Lizzie  Smith,  the  deceased,  was  stand- 
ing, and  charged  her  with  'tmlldozing'  h's 
woman,  Blanche  Butler,  and  said  he  wanted 
it  stopped;  that  he  would  'kill  for  that  wo- 
man.' And  during  the  altercation  between 
him  and  the  deceased  he  pulled  his  pistol, 
pointed  it  In  her  face,  then  raised  It,  and 
fired  over  her  head.  Lizzie  Smith  threatened 
to  sue  him  for  what  he  had  just  done,  and  he 
said  If  she  attempted  to  have  him  arrested  he 
would  give  her  something  to  sue  for,— -he 
would  shoot  her. 

**(3)  Monday,  May  7,  1894,  Lizzie  Smith 
went  to  the  ofllce  of  a  justice  of  the  peace  in 
McDonald  borongh.  less  than  a  mile  distant. 
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«nd  made  oomplalnt  against  the  defendant; 
and  a  warrant  was  Issued  to  the  ccnutable, 
who  came  to  Jnmbo  to  arrest  him.  He  was 
apprised  of  the  emind  of  the  cmstable,  and 
went  Into  the  wood  tMck  of  the  row  to  erade 
arrest  Alter  the  constable  had  left  the  row 
he  returned,  and  was  about  the  place  untU 
about  flTe  o'clock  In  the  evening;  During 
the  day  aome  mntnal  friends  made  an  effort 
to  hare  the  difficulty  between  the  defendant 
and  the  deceased  compromised.  Mrs.  Smith 
offowd  to  take  one  dollar  and  drop  the  proae- 
ciitlon,  if  the  defendant  would  pay  Ihe  costs 
f$3.60).  Thb  he  refused  to  da  During  the 
aftemoim  he  and  Blanche  Butler  were  ar- 
lanfflngr  to  Iwre  the  place,  and  one  reason  he 
gave  for  not  cranpnnnlalng  waa  that  he  had 
fixed  to  leave.  During  the  day  the  defend- 
ant, on  seeing  tibe  deceased  leave  the  row  and 
start  toward  McDoiald,  said  to  Maxy  Alllscm 
itbe  witness  whom  he  aftorward  met  Just 
after  the  Shooting):  There  she  goes  to  sue  me, 
I  will  get  her  when  She  comes  back.  You 
vatdi  me,  and  see  If  I  don't  get  her.* 

"W  About  five  o'dock  on  Monday  evening, 
May  7,  18M,  Mary  Allison  and  Llsale  Smith 
were  In  the  house  of  A.  P.  Christian,  No.  4, 
having  their  hair  curled  for  a  dance  wbldi 
they  expected  to  attend  that  night.  WhUe 
they  were  In  there  the  defendant  was  stand- 
ing in  the  space  between  houses  No.  4  and 
No.  5,  not  for  from  a  clothesline  that  was 
stretched  between  tbe  houses  at  tiie  rear,  and 
In  such  a  position  that  he  could  bear  what 
was  going  OQ  or  being  said  In  the  house  of 
Mr.  Clvlstlaii.  Moses  Branbam  about  this 
time  came  tma  his  house,  No.  1,  to  the  de* 
fendant,  and  altered  Into  a  coskveraatlon  with 
falm;  and  Blanche  Butler  was  standing  at 
the  front  craner  of  house  Na  6,  some  thirty- 
five  or  firty  feet  away.  Branham,  In  flw 
conversation,  asked  the  defendant  If  he  had 
compromised,  or  wonid  compromise,  with 
Mn.  SnUtb.  Be  said  that  he  would  not,  that 
he  bad  fixed  to  go  away,  and  that  he  would 
not  do  anything.  He  said,  farther,  Oat  he 
guessed  Mrs.  Bmltti  had  out  ^les  for  him. 
About  this  time,  Lizzie  Smith  and  Mary 
AlUscm  came  out  of  the  kitchen  do<n-  of  Ko. 
4.  and  started  down  the  rear,  ahmg  the  path 
towards  Na  6.  which  took  them  past  and 
near  to  Ooak,  the  defendant  They  were 
talking  and  laughing  as  they  passed  down 
tbe  path.  Th«7  passed  the  defendant,  and 
when  past,  and  still  within  ten  w  twelve  feet 
of  bim,  be  raised  bis  pistol.— a  3a«allber 
Smltti  &  .Wesscm*— and  wOlfnl^  and  delitw 
Bte^,  without  a  word  having  passed  between 
the  jnrtleB,  fired  two  holla  Into  Lizzie  Smith's 
bade  One  bullet  struck  tbe  back  at  a  point 
about  tme-balf  tiidi  to  the  right  of  the  spine, 
and  about  four  and  <me-half  Inches  above  the 
lower  end  of  tbe  backbone,  and  passed 
throogh  the  body,  and  lodged  tn  front.  Just 
above  tbe  pubic  bcme;  searing,  in  Its  course, 
tbe  lower  part  of  the  bowtfs,  and  pasting 
throng  the  peritoneum  In  two  places,— rear 
and  flront   The  othra  boUet  atruck  the  back 


about  an  Inch  from  vidiere  the  first  stmdr, 
and  passed  Inward,  and,  by  deflecting,  down- 
ward to  the  thigh,  lo^wd  on  the  Inslda  of 
the  ri^t  leg,  about  two  Inches  above  the 
knee.  When  the  first  shot  atruck  the  de- 
ceased, she  flirew  her  hand  ba<dc  on  her  hip, 
and  cried,  1  am  sbotC  Tbe  seomd  shot  was 
fired  Immediately  after  this  outcry.  Mary 
AUlson,  who  was  with  Llazle  Smith,  when 
she  heard  tbe  first  shot^  ran  down  the  path  to 
Hm  rear  of  Na  8,  through  Na  B  to  the  front 
and  up  the  front  towards  Na  6.  On  the  front 
she  met  tbe  defendant,  who  was  reloading  bis 
pistol,  or  taking  out  tlie  exploded  cartridges. 
He  said  to  her,  as  they  met,  'I  got  her  that 
time.'  That  night  be  left  Jnmba  and  aome 
time  afterwards  waa  arrested  In  West  Vir- 
ginia, where  he  lived  before  he  came  to  Jum- 
ba  In  1892.  WhUe  In  West  Virginia  he 
wrote  to  a  Arlend  In  Jombo,  Inquiring  If  Mrs. 
Smith  waa  dead. 

"(5)  Mrs.  Smith,  when  shot  ran  hito  the 
house  Na  S,  to  Blla  StrliUer,  passing  through 
the  kitdwn  dour  In  tbe  rear.  From  No.  5 
she  was  carried  home,  to  Na  8,  where  she 
died  on  May  14,  1804,  f^m  laflammatim 
canaed  by  the  wounds  Inflicted  by  tbB  defend- 
ant Tbe  natural  and  probable  result  of  the 
Infilctlng  of  the  wounds  foimd  on  the  deceased 
considering  their  cbuacter  and  location,  was 
peritonitis  and  death. 

"{6)  Tbe  defendant,  being  examined  as  a 
witness  m  bis  own  behalf,  admitted  that  he 
purposely  fired  at  the  bade  of  the  deceased; 
but  be  said  that  he  Intmded  to  shoot  her  In 
the  1^1  and  did  not  Intend  to  km  hw.  He 
denied  that  be  beard  bee  scream,  'I  am  shotl* 
immediately  after  tbe  first  ahot  was  fired, 
and  said  that  he  shot  the  second  tkne  be- 
cause be  thought  the  first  shot  had  not  hit 
her. 

"Second.  lAW.  In  considering  the  bearing 
these  facto  have  on  the  question  for  Aetest- 
minatlcm,  we  have  given  due  consideration, 
and  been  guided  by  the  following  legal  prln- 
dplea: 

"(1)  The  iwesnmptlon  of  the  law  Is  that  the 
defendant,  under  his  plea.  Is  gnUty  of  murder 
In  the  second  degree;  and  the  burden  is  on 
the  commonwealth  to  show  beyond  a  reason- 
able doubt  that  he  la  guilty  of  murder  of  the 
first  degree. 

"(2)  Notwithstanding  the  burden  of  this 
proof  is  on  the  commonwealth,  yet  *it  is  not 
necessary  that  tbe  evidence  should  be  express. 
It  is  Bufi^ent  if,  from  the  nature  and  use  of 
the  weapon,  and  the  acte  and  conduct  of  the 
defendant,  his  Intention  to  kill  can  be  fully, 
fairly,  and  Justly  Inferred,  with  so  much  time 
used,  and  opportunity  for  deliberation,  as  to 
convince  that  his  purpose  was  willful  and  pre- 
meditated.' 

"(3)  Not  only  malice,  but  an  Intent  to  kill, 
may,  in  the  absence  of  qualifying  facta,  be 
Inferred  from  the  use  of  a  deadly  weapon, 
such  as  a  3S-calIber  Smith  &  Wesson  pistol, 
upon  the  body  of  another,  at  some  vital  part, 
where  the  Intratlon  to  use  such  a  weapon  in 
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stidt  a  way  la  manifest  and  where  the  shot 
Is  fired  willfully,  dellberatelyt  and  iwemedl- 
tately. 

"(4)  If  the  shooting  of  Lizsle  Smith  b;  the 
defendant  was  Intoiitlonal,  and  not  acddoital, 
then  malice  and  a  design  to  kill  may  be  pre- 
snmed  ttom  the  repeated  nse  of  hta  pistol.— a 
deadly  weapon,— and  the  Infliction  of  a  mwtal 
wooDd;  tor  the  law  adopts  the  common  and 
rational  belief  that  a  maji  Intraids  the  usual, 
Immediate,  and  natural  consequences  of  his 
Tolnntary  act  Human  reason  will  not  tol- 
erate the  denial  that  a  man  who  Intmtionally, 
not  acddentnlly,  fires  a  plated  baU  through 
the  body  of  another,  has  a  heart  fatally  bent 
on  mischief,  and  Intends  to  UlL 

"Gondnslon:  After  a  very  careful  consld* 
eration  of  the  facts  In  tUs  case,  as  they  ap< 
pear  in  the  evidence,  we  are  very  reluctantly 
forced  to  the  conclusion  that  the  defendant 
intended  to  kill  the  deceased,  and  that  he  fired 
the  shots,  which  proved  fat^  wlllfnlly,  dellb- 
otitely,  and  premeditate.  Hia  dedaiation 
on  the  witness  stand  that  he  purposely  shot 
the  deceased,  Intoidtaig  only  to  do  her  bodily 
barm,  and  not  to  kill,  la  not  to  he  credited. 
It  Is  Inconsistent  with  all  the  other  facts  In 
the  case,  and  la  evidently  an  afterthon^t, 
bom  of  the  ezigmcles  of  his  case.  He  might 
as  wen  liave  said  he  shot  to  scare,  and  did 
not  Intend  to  hit  ho-,  and  that  tiie  Injory 
was  the  result  of  a  mistaken  aim,  w  that  the 
difference  between  the  line  of  fire  and  the 
line  of  sight  In  his  plstc^  was  reSponslUe  for 
the  death  of  Lizzie  Smith,  and  that  he  should 
therefore  be  relieved  from  the  natural  and 
{Hrobabie  consequences  of  his  own  volontary 
act  The  klUtng  was  not  on  a  sudden  Im- 
pulse, but  evidently  was  preconcdved.  Hav- 
ing made  all  things  ready  to  leave  Jumbo, 
and  the  time  of  his  departure  having  arrived, 
he  armed  himself,  and  tiien  selected  his  po- 
sition to  await  the  appearance  of  her  against 
whom,  according  to  his  own  declarations,  he 
had  a  grievance,  and  vrllh  whom  he  wished 
to  square  accounts  before  he  left  She  ap- 
peared. He  allowed  her  to  walk  a  few  feet 
past  him.  Then  he  ddlberatdy,  at  dose 
range,  fired  a  shot  into  her  back.  She  cried, 
'I  am  shotr  NotwIHistandlng  this  cry,  he, 
as  dtilherately,  fired  a  second  shot  when  she 
passed  out  of  the  range  of  his  ptstoL  Then 
he  walks  away,  coolly  reloading  his  pistol; 
and  to  one,  to  whon^  In  the  morning  he  had 
said:  1  will  get  her  when  she  comes  back. 
You  watch  me,  and  see  if  I  don't  get  her.'— 
he  says,  *I  got  her  that  time.'  He  then  Im- 
mediately carries  into  execution  hia  previous- 
ly declared  purpose  to  leave  tbe  place,  and  Is 
not  heard  of  until  his  pres«ice  is  discovered 
in  West  VlreAnla,  where  he  was  arrested. 
What  must  we  say  of  an  act  so  plainly  direct- 
ed at  the  life  of  another,  so  miprovoked, 
cruel,  and  cowardly,  done  wltili  a  deadly 
weapon,  under  no  circumstances  of  rage  or 
lULssion  produ(»d  by  a  reasonable  provoca- 
tion? Olearly,  there  was  snfiident  time  to 
think,  deliberate,  and  premeditate  the  act 


As  clearly,  the  act  was  willful  and  intentional, 
and  the  Instrument  a  deadly  one,  aimed  to  In- 
flict a  wound  which  naturally  and  probably 
would  result  In  death.  What  other  Intentiw 
than  an  Intention  to  kill  could  be  rationall]' 
Inferred  from  the  whole  omdnct  of  the  de- 
fendant? It  is  only  because  there  Is  no  escape 
from  it  that  we  find  the  crime  whlcb  the 
defendant  has  confessed  Is  mnrdn-  in  the 
first  degree." 

T.  B.  H.  Brownlee,  J.  E.  Barnett  and  Wm. 
M.  Randolph,  for  appellant  W.  S.  Parker. 
Dist  Atty..  for  the  Oommonwealth. 

PBR  CURIAM.  As  appears  by  the  record, 
the  prisoner  was  duly  arraigned,  and  pleaded 
guilty  to  the  Indictment  charging  him  with 
the  murder  of  Lizzie  Smith.  It  thereupon  be- 
came the  duty  of  the  court  to  "proceed,  by 
examination  of  witnesses,  to  determine  the 
Aegree  of  the  crime,  and  to  give  sentence 
accordingly."  Witnesses  were  examined,  and. 
npon  due  consideration  of  their  testimony,  it 
was  adjudged  and  determined  by  the  coun 
that  the  degree  of  the  crime  whereof  the  pris- 
oner, by  his  own  confession,  stands  convicted, 
is  murder  of  the  first  degree,  and  therenpon 
the  sentence  of  the  law  was  pronounced  upon 
him.  In  the  record  before  us  we  have  the 
testimony  of  the  witnesses  who  were  exam- 
ined, the  learned  judge's  findings  of  fact,  and 
his  conclusions  of  law.  A  careful  considera- 
tion of  the  former  has  convinced  us  that  ther^ 
is  no  error  in  the  findings  of  fact  They  are 
each  and  all  fully  warranted  by  the  testi- 
mony. The  only  conclusion  that  can  be  mtlou- 
ally  drawn  from  the  facts  thus  established  Is 
that  the  murder  confessed  by  the  prisoner*8 
plea  of  guilty  was  "willful,  deliberate,  and 
premeditated,"  and  therefore  murder  of  the 
first  degree.  All  the  facts  and  circumstances 
connected  with  the  shooting  point  clearly  and 
satisfactorily  to  a  specific  intent  to  kill,  and 
are  wholly  inconsistent  with  any  other  rea- 
sonable hypotiiesis  arising  out  of  the  evidence. 
In  view  of  the  clear  and  satisfactory  opinion 
of  the  court  below,  in  which  the  questions  In- 
volved are  fully  considered  and  correctly  dis- 
posed of,  further  comment  Is  unnecessary. 
For  reasons  there  given,  we  are  of  opinion 
that  neither  of  the  assignments  of  error  should 
be  sustained.  The  judgment  of  the  court  of 
oyer  and  terminer  is  therefore  affirmed,  and 
it  is  wd^d  that  the  record  be  remitted  fix 
the  purpose  of  execution. 


In  re  MILLER'S  ESTATE. 

(Supreme  Court  of  PennsylTanla.  Jaa.  T, 
1S9S.) 

OoKTBST  or  WiLX<— Appeal— Pabtibs—EIstoppbi 
1.  Under  the  act  of  1832,  prescrlblne  the 
issue  to  be  fmmed  oq  the  contest  of  a  will,  and 
that  the  Judge  shall  cause  all  parties  interested 
to  be  warned  that  they  may  become  parties  to 
said  action,  the  aivllcatlon  for  an  aroeal  coiinot 
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be  dismlMed  for  want  of  parties,  aU  It  nee- 
pmary  beinfc  a  notice  to  the  partial  who  haTa 
not  appMred  of  the  peodiuf  isBue. 

2.  Olie  amwal  {oovidea  (or  in  tbe  act  of 
ISSa  by  ona  dwring  to  conteat  tbe  vaUdltr  of 
a  will  may  be  token  at  an7  time  within  five 
years  after  probate,  and  a  notice  to  a  party  in- 
terested ia  aafficient  without  making  Buch  per- 
■on  a  part7  to  the  proceedings. 

3.  Tbe  receipt  by  a  legatee  of  a  pecuniary 
legacy  doea  not  eatop  him  from  contesting  the 
will,  where  It  is  returned  before  he  proceeds 
hi-yond  the  entry  of  an  appeal  from  a  decree  re- 
fuHing  hia  petition  for  leave  to  appeal. 

Appeal  from  orphans*  court,  Allegheny 
county;   McIlTaine,  Judge. 

Petition  by  Alexander  H.  MiUer  tor  leave 
to  appeal  from  the  decision  of  the  register 
admitting  tiie  will  of  Alexander  H.  Miller, 
deceased,  to  probate.  From  an  order  dis- 
missing the  petition,  petitions  appeals.  Be- 
Tersed. 

The  following  Is  the  opinion  of  the  lower 
conrt: 

"Alexander  H.  Miller  died  September  4, 
1887.  He  left  a  will,  which  was  duly  pro- 
bated September  10,  18ST.  Among  oth^ 
things,  the  testator  provided  that  $500  should 
be  paid  annually  to  bis  boh  Alexander  H. 
MiUer.  Jr.,  during  hla  natural  life;  that  (200 
should  be  paid  annually  to  Us  Iwother  Geoi^ 
\V.  Miller;  and  tiiat  'all  tiie  rest  and  residue* 
of  bis  estate,  real  and  personal  ^fter  making 
some  other  beqneata),  should  go  to  his  b<hi 
FloreD(»  0.  HUlCT.  He  died  aelsed  of  both 
real  and  pemnal  i}Sopeety.  A  final  decree 
of  distribution  of  persmalty  was  made  July 
i2,  1800,  and  tiie  annuities  of  Alexander  H. 
Miller,  Jr.,  and  George  W.  Miller  (as  well  as 
tbose  of  some  other  b«i^ciarles  under  the 
will},  which  were  a  lien  on  all  the  real  estate 
of  the  testator,  the  personal  and  real  estate 
being  blended  in  tbe  residuary  clause  of  his 
will,  were,  by  an  order  of  tbJa  court,  after 
notice  to  the  annuitants,  specially  charged  on 
tbe  property  In  Pittsburgh,  known  as  the 
'MoiuHigahela  House,*  to  the  relief  of  other 
real  estate,  nie  executors  piUd  to  Alexander 
n.  Uillw,  Jr.,  bis  annui^  up  nnta  June, 
1S02.  On  June  27, 18^  Alexander  H.  MUler, 
Jr.,  preamted  his  petition  to  UUs  conrt  stat- 
ins that  on  June  17,  1802,  he  had  appealed 
troot  the  ^bate  of  his  father's  will,  and  that 
he  desired  to  omtrovert  said  probate,  on  the 
ground  that  the  decedent  *was  Incapable  of 
making  a  will  by  reason  of  mental  Incapac- 
ity/ etc.,  and  prayed  that  "a  process'  might 
be  awarded  directing  and  commanding  tbe 
fxecntors,  Florence  O.  Miller  and  James  J. 
Dtynnell,  and  Zant  McD.  MUIer,  Hampton  J. 
Miller,  Slorence  G.  Miller,  Thomas  Holmes 
Miller,  and  Mrs.  Virginia  B.  Winston,  and 
Al^ander  U.,  Vfargtnla,  Maria  B.,  Joseph  B., 
rrossan  O.,  Oewge  H.,  SaUie,  Lissle,  and 
Robert  Winston,  who,  under  the  said  will, 
are  devisees,  sharing  equally  In  a  legacy  of 
925.000  iqron  tbe  decease  of  tb^  mother, 
to  answer  this  petition.  On  June  27,  1802, 
the  court  granted  *a  citation.  In  acc(n^nce 
witu  the  prayer  of  said  petition,  to  be  served 


wpaa  Bl<Mr«ice  O.  MUler.  James  J.  Donndl, 
Zant  UcD.  ■Miliar,  and  all  others  named  as 
parties  therein.*  Hie  name  of  George  W. 
HlUv,  tbe  legatee  entitled  to  recdve  an  an- 
nuity of  f200,  which  was  charged  on  the 
Monim^hela  House,  was  not  named  ^ther 
in  the  petition  «■  the  dtatbm  which  Issued 
thmon.  Zant  McD.  Miller  and  Hampton 
J.  Miller  were  nevw  served,  but  on  Beptem- 
bee  27, 1804  <the  day  tiie  iwesent  motlcm  was 
argued),  voluntarily  appeared.  On  April  13. 
1801,  Alexander  H.  Miller,  Jr.,  presented  to 
this  court,  without  notice  to  the  proponents 
of  the  said  will,  bis  petitltm,  setting  forth  nn- 
dor  oath  that  George  W.  MlllO'  did  not  ap> 
pear  as  a  party  to  the  inroeeedlng  Instltntbd 
by  him  in  1802;  that  bts  name  had  been 
(Ottltted  Inadvertently;  and  praying  that  ttie 
recOTd  might  be  amended  1^  adding  the 
name  of  George  W.  Miller  as  a  respondent 
and  that  a  citation  issue,  which  was  duly 
served.  George  W.  MUler,  on  the  8th  of  Sep- 
tember, 1801,  appeared  and  filed  his  petition 
afldcing  tor  a  cltntion  on  Atexandw  H.  Miller, 
Jr.,  to  show  cause  why  bis  apjieal  should 
not  be  dismissed;  and  on  the  same  day  Fbw^ 
ence  0.  MlUer  filed  a  similar  petition,  cita- 
tions issned.  and  Alexander  H.  Mlllw,  Jr.. 
filed  answers.  In  October,  1882,  Horenoe  0. 
MUler,  £y  hia  attom^s,  moved  to  dismiss 
tbls  same  appral,'  for  the  reasim  that  Hamp- 
ton J.  Miller  had  nnsuccestfuUy  ccmteated 
the  will,  and  he  was  bound  by  the  decree  en- 
tered In  that  proceeding,  uid  that  having  re- 
cetved  his  annuities  up  to  June,  1802,  he  was 
estopped  ftom  denying  the  validity  of  the 
wiU.  This  court  sustained  the  motion,  and 
dismissed  the  appeal  Alexander  H.  MlUor, 
J^.,  to(/k.  an  anwal  to  the  supreme  court,  and 
the  decree  of  dlsndsaal  was  reversed;  the 
supreme  court  holding  that  as  Alexander 
H.  MUler,  Jr.,  was  not  a  par^  to  the  Hamp- 
ton J.  Miner  contest  he  was  not  bound 
by  It  and  that  the  decree,  so  far  as  the 
merits  of  tbe  contest  were  concwned,  was 
of  no  eCTect  as  the  court  also  held  tbat^ 
the  simple  receipt  by  Alexander  H.  Mil-* 
ler,  Jr..  of  hta  annuity  prior  to  Jmie,  1882; 
when  he  filed  his  petition,  was  not  suffldlait 
evidence  to  establish  an  election  to  take  un- 
der  the  will  Tbls  appeal  was  argued  In  tbe 
supreme  court  in  October,  1882,  and  was  tak- 
en and  held  undo'  advisement  until  Febru- 
ary 12,  1804.  28  Atl.  441.  On  January  11, 
1804,  Alexander  H.  MUler,  Jr.,  filed  his  peti- 
tion in  this  court  setting  out  among  other 
things,  'that  a  certain  writing  with  the  form 
and  contents  of  a  wiU  and  testament'  of  Al- 
exand«  H.  MUler,  deceased,  bad  been  pett- 
bated  on  September  10,  1887;  that  In  Item 
two  of  the  secfHid  codicil  of  this  wUl  he  is 
named  as  entlUed  to  receive  of  his  &ither*B 
estate  the  sum  of  $600  annually;  'that  Flor- 
ence C  Miller,  the  executor,  bad  not  refused 
to  pay  said  annuity  until  June  S,  1892,  since 
which  date  he  has  received  nothing  on  ac- 
count of  said  annuity.*  The  petition  then 
recites  the  proceedings  In  which  the  annui- 
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ties  were  diarged  on  the  Mooongahela 
House,  and  pr&yB  the  court  hj-  citation  to 
call  upon  the  said  Florence  C.  Miller  to  show 
cnose  why  he  baa  not  paid  to  him  the  said 
annuity,  according  to  the  said  order  hereto- 
fore made  by  the  court  This  proceeding  is 
still  pending.  No  part  of  the  annuities  re- 
ceived by  Alexander  H,  Miller,  Jr.,  have  been 
paid  back  to  the  exeaitors.  The  petitioners 
George  W.  Miller  and  Florence  C.  Miller 
claim  tbat  theirmotlon  todlsmlss  thisappeal 
should  prerail,  for  three  reasons:  (1)  For 
want  of  proper  parties;  (2)  that  on  April  13, 
1894.  It  was  too  late  to  amend,  the  will  hav- 
ing been  probated  on  September  10,  1S87; 
<S)  because  the  appellant,  by  Instituting  bis 
proceeding  on  January  11.  1804,  to  coll^ 
his  annuity,  made  an  nneqalTOcal  election  to 
tafee  under  the  will. 

"1.  At  the  time  the  petitioners  made  their 
motion  to  dismiss  that  appeal  (September  8, 
1894),  Hampton  J.  MUler  and  Zant  McD.  Mil- 
ler hod  not  been  served  with  the  citation  Is- 
sued on  June  27,  1892,  and,  so  far  as  the  rec- 
ord shows,  had  no  knowledge  of  the  proceed- 
ing; but  on  September  27,  1894,  the  day  of 
the  atgnment,  they  Toluntarily  appeared  by 
writing  filed  with  the  clerk  of  the  court.  This 
ai^earance  and  the  service  of  the  alias  cita- 
tion cm  George  W.  Miller  on  April  26,  1894, 
brought  all  the  parties  in  Interest  before  the 
court,— the  heirs  at  law,  the  executors,  and 
the  legatees  and  devisees  under  the  will,— and 
there  is  now  no  want  of  proper  parties. 

"2.  But  granting  tbat  the'  proper  parties  are 
now  in  court,  seven  years  after  the  probate 
of  the  will,  the  question  arises,  -wece  they  Ih 
court  in  time?  This  brings  us  to  the  consid- 
eration of  the  act  of  1856,  which  provides 
that  the  probate  by  the  register  of  the  proper 
county  of  any  will  devising  real  estate  shall 
be  cMiclusive  as  to  such  realty,  nnless  within 
five  years  from  the  date  of  such  probate  tbose 
Interested  to  controv^  It  shall,  by  caveat 
and  action  at  law  duly  pursued,  contest  the 
validity  of  such  will  as  to  such  realty.'  It 
'may  now  be  considered  as  well  settled  that 
this  act  'Is  not  to  be  regarded  simply  as  a 
statute  of  limitation;  it  is  a  provision  for  the 
greater  certainty  of  tltie.'  'A  will  can  now 
only  be  contested  by  caveat  and  action  at  law 
duly  pursued,'  and  the  contestant  is  restrict- 
ed to  tiie  proceeding  before  the  register,  and 
an  issue  devlsavit  vel  non  directed  by  the  or- 
phans' court,  and  the  contest  'by  caveat  and 
action  at  law  duly  pursued'  must  be  within 
five  years.  What,  then,  must  be  done  within 
the  five  years  by  one  interested,  to  save  the 
probate  from  becoming  conclusive?  What  do 
the  words  'by  caveat  and  action  at  law  duly 
pursued'  mean?  Evidently  the  act  does  not 
mean  that  a  final  decree  or  Judgment  against 
the  validity  of  the  will  must  be  entered  witli- 
in  five  years  of  the  date  of  the  register's  pro- 
bate; otherwise  his  probate  will  become  con- 
clusive- Nor  do  we  believe  that  it  is  neces- 
sary that  all  the  parties  interested  should 
have  notice  at  the  contest  or  appeal  within 


the  five  years.  The  speed  of  lltlgatioD  and 
the  time  within  wtiich  the  process  of  the  court 
may  be  served  on  a  large  number  of  personi 
scattered  over  our  country  are  not  matters 
within  the  control  of  a  contestant,  and  i: 
wonld  be  unreasonable  to  hold  him  responsi- 
ble for  delay  which  he  Is  imable  to  prevent. 
But  the  filing  of  a  caveat  with  the  register, 
and  the  presentation  of  a  petition  In  the  or- 
phans' court  and  the  procuring  of  the  issu- 
ance of  a  citation,  are  matters  within  the  c^n- 
troi  of  one  who  wishes  to  contest  the  regis- 
ter's probate  of  a  will;  and,  In  our  opinion, 
not  only  must  the  caveat  and  the  accompaoy- 
Ing  recofrnizance,  required  by  the  act  of  1SS7. 
be  filed  with  the  register,  but  the  petition  o; 
the  contestant  must  be  presented,  and  a  cita- 
tion awarded  and  Issued,  within  the  fire 
yeaiv;  otherwise  the  register's  probate  be- 
comes conclusive.  Piling  a  notice  of  contest 
and  recognizance  with  the  register  Is  not 
enough.  This  Is  merely  the  preUmlnary  step 
to  the  essential  act  in  the  commencemeni  ot 
a  contest  which  fs  the  Issuance  of  a  citation 
by  the  orphans'  court  upon  a  petition  In  due 
form  of  law  presented  by  one  Interested,  tt* 
controvert  the  probate.  One  of  the  requisites 
of  that  petition  and  citation  is  that  all  the  per- 
sons Interested— the  heirs  at  law,  executors, 
and  legatees  and  devisees— be  made  parties  to 
the  proceedings.  Without  this  the  court  has 
no  jurisdiction  for  want  of  proper  panips; 
and  It  is  incumbent  upon  one  who  starts  a 
contest  and  not  on  the  courts,  to  see  ttiat  per- 
sons Interested  are,  by  name  or  descriptiou. 
included  in  his  petition,  and  the  citatioa 
awarded.  If  be  fails  to  do  this,  he  fails  to 
effectually  commence  his  contest  In  re  Mil- 
ler's Estate,  159  Pa.  St  662,  28  Atl.  441;  Rules 
of  Court;  Church  v.  Nelson,  35  Ohio  St  63S; 
Atkins  V.  Billings,  72  III.  597-599;  Mayer  r. 
Adams,  27  W.  Ya.  244;  Chambers'  Estate,  3 
Wkly.  Notes  Gas.  isa 

"The  question,  then,  arises,  can  he  amend 
his  petition  by  adding  the  names  of  those  in- 
terested which  may  have  been  inadvertently 
omitted,  and  have  an  alias  citation  Issued? 
We  think  he  can,  but  this  cannot  be  done  to 
the  prejudice  of  the  rights  of  the  proponents 
of  the  will,  or  any  rights  they  may  have  ac- 
quired under  the  act  of  1856,  by  the  lapse  of 
time;  and,  to  avoid  this,  the  date  at  which 
the  court  gets  Jurisdiction,  the  date  of  the 
amendment  and  the  Issuance  of  the  alias  cita- 
tion, is  the  date  to  which  we  must  count  to 
ascertain  whether  within  five  years,  by  ca- 
veat and  action  at  law  duly  pursued,  a  con- 
test has  been  made.  George  W.  Miller,  a 
brother  of  the  deceased,  under  the  will,  is  en- 
tiUed  to  receive  an  atmuity  of  $200.  and  its 
payment  Is  secured  by  the  legacy  being  made 
a  charge  on  the  Monongahela  House.  Real 
estate,  nnder  the  will,  1^  devised  to  Florence 
C.  Miller.  On  September  10,  1892,  the  five 
years  from  the  date  of  the  pr<^te  ot  the  will 
expired,  and  tbat  probate,  without  an  appea! 
effectively  taken,  became  conclusive,  and  their 
rights  under  the  will  were  beyond  question- 
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As  we  have  seen,  at  that  date  the  court  was 
wltliout  jnrlBdlctlon  for  want  of  proper  par- 
ties. The  contestant  had  ftiUed  to  state  In  his 
petition  that  which  should  hare  been  stated. 
He  failed  to  bring  Into  court  as  a  part?  one 
of  the  legatees, — one  who,  above  all  others, 
was  Interested  in  having  the  register's  pro- 
bate sustained,  as  he  would  get  nothing  from 
the  decedent's  estate  under  the  intestate  law. 
No  effort  was  made  to  amend  and  make  this 
le^rntee  a  party  until  April  13,  1884,  over  six 
years  and  a  half  after  the  date  of  the  probate 
of  the  will.  A  contest  for  the  first  time  start- 
ed at  that  date  would  surely  be  too  late  nnder 
The  act  of  1856;  and  we  are  of  the  opinion, 
where  an  amendment  is  asked  for  and  made 
bj  bringing  In  a  new  party,  and  which  Is 
necessary  to  give  jurisdiction,  that  then  to  the 
date  of  amendm^t  must  we  count  in  ascer- 
taining whether  or  not  the  statute  of  limita- 
tion can  be  successfully  pleaded.  Furat  v. 
Association.  128  Pa.  St.  183,  IS  Atl.  341;  MU- 
ler  V.  Bealer,  100  Pa.  St  588;  Seipel  v.  Rail- 
road Co..  129  Pa.  St.  425,  IS  Atl.  568;  Kanl 
T.  Lawrence.  T3  Fa.  St  410;  Leeds  v.  Lock- 
wood.  84  Pa.  St  73;  Kille  v.  Bge,  82  Pa.  Bt 
110. 

"3.  It  will  not  be  denied  that  the  general 
rule  Is  that  one  who  accepts  a  benefit  under 
a  will  cannot  deny  the  validity  of  that  Instru- 
ment He  cannot  affirm  the  will  so  far  as  it 
is  beneficial  to  himself,  and  deny  Its  validity 
as  to  others  who  are  named  as  beneficiaries. 
Let  It  be  once  established  by  nnambiguous 
and  positive  acts  or  declarations  of  the  lega- 
tee that  be  elected  to  take  under  the  will,  and 
that  an  election  has  been  Intelligently  made; 
then  his  right  to  contest  the  will  Is  gone.  The 
receipt  of  a  legacy  by  a  legatee  will  not  of 
itself  estop  him  from  contesting  the  wUL  He 
may  liave  taken  the  legacy  offered  him  by 
the  executor  because,  as  heir  at  law.  he  be- 
lieves himself  entitled  to  the  amount  paid.  The 
act  of  receiving  under  such  circumstances  is  an 
equivocal  act,  or  if  a  legacy  has  ever  been  re- 
ceived as  such,  and  the  legatee  concludes,  aft- 
er such  receipt,  to  contest,  he  can  return  the 
legacy,  or,  by  permission,  pay  It  Into  court, 
and  then  enter  or  proceed  with  his  contest; 
but  where  a  legatee  has  received  installments 
of  his  legacy,  and  refuses  to  return  the  money 
unless  ordered  to  do  so,  and  because  the  ex- 
ecutor stops  further  payment  of  the  Install- 
ments, Institutes  legal  proceedings  to  compel 
the  paymrat  to  him  of  his  legacy,  and  can 
oEiy  obtain  the  decree  of  the  court  which  he 
asks  by  affirming  the  validity  of  the  will,  we 
take  it  that  this  would  be  sufficient  evidence 
to  establish  an  unequivocal  and  positive  elec- 
tion to  take  under  the  will,  and  that  any  con- 
test that  bad  been  previously  attempted  had 
been  abandcmed;  and  we  hold  that  Alexan- 
der H,  Miller,  Jr.,  by  the  receipt  of  his  annu- 
'ty  prlnr  to  June  6,  1802,  followed  up  by  bis 
fallare  voluntarily  to  return  the  money  when 
his  right  to  hold  It  and  maintain  his  contest 
Is  questlcmed,  and  by  his  instituting  legal  pro- 
ceediugs  to  enforce  the  further  payment  of 


;  his  annuity,  and  his  failure  to  discontinue 
I  said  proceedings  when  his  right  to  maintain 
I  It  and  his  contest  is  questioned,  has  elected 
I  to  treat  his  father's  will  as  valid  so  far  as  it 
is  beneficial  to  himself,  and.  having  done 
this,  he  cannot  contest  it  wherein  It  Is  benefi- 
cial to  others.  Anderson's  Appeal,  36  Pa.  St 
488;  Preston  v.  Jones,  0  Pa.  St  460;  Fens- 
termacher  v.  Moyer,  35  Pa.  St  854;  Hamb- 
lett  V.  Hamblett  6  N.  H.  383.  But  It  Is  ar- 
gued that  as  the  supreme  court  In  Re  Bf  lller*8 
Estate,  150  Pa.  St  562,  28  AtL  441,  reversed 
the  former  decree  of  this  court  dismissing 
this  appeal,  and  remitted  the  record,  with  di- 
rections 'to  proceed  In  accordance  with  the 
opinion  filed,'  therefore  this  court  can  do  noth- 
ing but  proceed  to  take  testimony,  and  deter- 
mine whether  an  issue  should  be  granted  or 
not  snd  that  to  sustain  the  present  motion 
would  be  to  reverse  the  supreme  court,  or 
disobey  its  mandate.  Nothing  is  further  ^om 
our  thoughts  than  the  perpetration  of  an  act 
of  Insubordination.  If  we  were  of  the  (pin- 
ion that  the  supreme  court  had  either  directly 
or  Indirectly  passed  on  the  questions  now 
raised  by  the  proponents  of  this  will,  we 
would  certainly  overrule  their  motion;  but 
we  think  the  language  of  Mr.  Justice  Wil- 
liams clearly  shows  what  that  court  passed 
upon.  On  page  571  of  the  report  to  which  I 
have  referred  (160  Pa.  St,  and  page  441,  28 
Atl.),  he  says:  'It  Is  not  denied  that  the  pe- 
tition was  sufficient  In  form  and  substance, 
nor  that  it  was  presented  within  the  time  al- 
lowed by  law,  nor  that  proper  parties  were 
before  the  court  to  enable  It  to  make  a  de- 
I  cree  that  should  Include  all  parties  entitled  to 
!  be  heard.  But  the  executors  cMitended,  and 
the  orphans'  court  held,  that  the  appellant 
was  estopped  from  contesting  his  father's 
will,  on  two  grounds.  These  were:  First 
That  his  brother  H.  J.  Miller  had  presented  a 
similar  petition  a  year  or  more  before,  which 
had  been  heard  and  dismissed  by  the  or- 
phans' court;  and  that  upon  the  hearing  in 
that  case,  A,  H.  Miller  had  been  examined  as 
a  witness.  For  this  reason  the  orphans'  court 
held  him  to  be  bound  by  the  decree  made  in 
that  case,  although  he  had  not  been  a  party  to 
it  And,  second,  that  having  received  some 
small  sums  from  the  executors,  which  the  tes- 
tator had  directed  should  be  paid  to  him,  he 
had  affirmed  the  will,  and  was  esb^ped  for 
that  reason  from  contesting  It'  Since  this 
was  delivered,  the  contestant  himself  has 
had  his  proceeding  amended  by  bringing  In, 
for  the  first  time,  a  necessary  party,  and  has 
done  an  act  which  not  only  throws  light  on 
his  Intention  in  receiving  'the  small  sums  of 
money'  referred  to,  but  which  in  Itself  was 
an  unequivocal  ofiirmance  of  the  validity  of 
the  wUl. 

"On  the  whole  case,  we  are  of  the  opinion 
(1)  that  this  court  did  not  have  jurlsdlctltHi  of 
the  persons  Interested  and  of  the  matter  In  dis* 
pute  after  five  years  from  the  date  of  the  pro- 
bate of  Alexander  H.  MiUer's  will;  (2)  that 
the  amendment  of  the  contestant's  j^tltIon« 
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aad  tbe  record  irhlcta  gave  the  court  Jurisdtc- 
tton,  and  whicli  was  made  without  the  ctmsent 
of  or  notice  to  Oeorge  W.  MUler  and  tbe  oth- 
er proponentB  of  the  wUl,  conld  not  be  made 
to  the  pr^ndlce  of  tb^  rlghta»  under  the  act 
of  I860,  and  nnder  the  proTlaiCHis  of  that  act 
the  contestant  was  too  late  In  having  the  reo- 
opd  amended;  (S)  that  the  proceeding  Inatl- 
tnted  by  Alexander  H.  Miller,  Jr.,  to  enforce 
the  payment  of  his  annuity  while  hit  appeal 
from  the  decree  of  thla  conrt  dlamlaalng  taia 
couteat  was  pending  In  the  supreme  conrt, 
was  an  election  to  take  nnd«r  the  will,  and  an 
abandonment  of  bis  contest,  that  cannot,  after 
the  five  years  from  tbe  probate  of  the  will  has 
expired,  be  retracted." 

Charles  B.  Hogg,  W.  H.  Xomlinson,  Lazear 
&  Orr,  and  Edward  Campbell,  for  appellant 
Clarence  Burlelgli,  for  appellee  George  W. 
MlUer.  Knox  ft  Reed  and  Edwin  W.  Smith, 
for  Bi^wUee  F.  a  MlUer. 

WILLIAMS,  J.  The  queMtons  nowtHTon^t 
to  onr  attention  were  substantially  InTOlved 
in  the  former  appeal  to  this  court  by  the 
same  appellant,  which  will  be  found  rqiort- 
ed  In  ISO  Fa.  St  602,  67S,  and  28  AtL  441. 
443.  There  seems,  however,  to  be  some  un- 
certainty about  the  proper  practice  in  con- 
tests over  the  probate  of  alleged  testamm- 
taty  writings,  and  It  la  to  tbis  tdrcnmatance, 
aa  we  have  no  donbt,  that  tbe  necessity  for 
the  present  appeal  must  be  charged.  Prior 
to  the  act  ot  1712  tbe  register  g^eral  of  tbe 
province  seems  to  liave  bad  charge  of  the 
probate  of  wills  and  the  granting  of  letters 
of  administration.  The  act  of  17(K>  did  little 
more  than  to  ^ve  the  same  effect  to  the  pro- 
bate of  wills  made  In  the  courts  of  Great 
Britain  that  was  given  to  such  probate  made 
before  tbe  register  general.  The  act  of  1712 
directed  the  register  and  his  deputies  to  call 
to  their  assistance,  In  deciding  objections  or 
caveats  altered  a^nst  the  prolMite  of  wills, 
at  least  two  of  the  Justices  of  the  court  of 
common  pleas  of  the  proper  coun^;  but  the 
method  of  procedure  was  not  pre8crit>ed. 
The  constitution  of  1790  provided  for  a  reg- 
ister and  a  register's  court  in  each  county. 
The  act  of  1791  provided  for  the  sending 
of  Issues  of  fact,  from  the  register's  conrt 
to  tbe  court  of  common  pleas  for  trial,  fixed 
tbe  time  within  which  appeals  from  a  de- 
cree of  the  register  or  tbe  rei^ster's  court 
might  be  taken,  and  made  an  exception 
In  favor  of  all  persons  under  disability,  giv- 
ing them  five  years  after  the  end  of  their 
disability  within  which  to  take  their  ap- 
peal; but  the  methods  of  procedure  were 
left  largely  to  the  discretion  of  tbe  ras- 
ter or  the  register's  court  The  first  seri- 
ous effort  to  lay  do\t^  some  general  out- 
lines of  procedure  seems  to  have  been  made 
by  the  act  of  1832.  By  that  act  it  is  made 
the  duty  of  the  register  of  wills,  whenever 
a  caveat  Is  entered  agalust  the  admission 
of  any  testamentary  paper  to  probate,  and 


any  matter  affecting  tbe  validity  of  such 
writing  Is  alleged,  to  issue  a  precept  to  the 
court  of  common  pleas  of  the  county  direct- 
ing the  pr^rati(»i  of  an  Issue  for  trial  be- 
fore a  Jury,  In  (vder  to  de^^ne  tike  truth 
of  the  fact  or  facts  so  alleged.  The  office  of 
the  caveat  Is  to  arrest  the  proceedings  no- 
ttl  tbe  truth  of  tbe  &cts  alleged  or  afrectlnz 
the  validity  of  the  will  can  be  determined, 
and  It  biures  to  the  boieflt  of  all  parties  In- 
terested hi  the  subject  (Ottinger  v.  Ottinger. 
17  Berg,  ft  R.  143);  and  a  caveat  s^nrat^r 
filed  by  Mch  heir  at  law  or  other  person  in- 
terested is  unnecessary.  Each  heir  at  law 
has  the  right  to  an  issne  if  he  can  sbow 
fttcta  that  would  sustain  a  verdict  against 
tbe  wtlL  Schwllktfs  Appeal,  100  Pa.  St 
628.  This  right  Is  saved  to  all,  however,  by 
the  caveat  of  any  one  of  these  peraima  filed 
within  the  proper  time,  since  all  tbe  others 
may  be  and  must  be  joined,  or  affwded  an 
(^portnnlty  to  Join,  In  the  contest  The  act 
of  1832  prescribes  tbe  form  of  the  precept 
to  be  Issued  by  tbe  register  to  tbe  ^dges 
of  the  conrt  of  common  pleas.  In  which  Is  tbe 
direction  that  an  issue  be  framed  between 
tbe  proponent  and  the  caveator  upon  the 
mnlts  of  the  controversy  between  them,  and 
that  tbe  said  judges  cause  all  othw  persontt 
who  Toaj  be  interested  in  tibe  estate  of  the 
allied  testator,  "as  heirs,  relations,  or  next 
of  Un,  devisees,  legatees,  or  executors,  to  be 
warned  that  tbey  may  come  into  our  said 
court  and  become  parties  to  the  said  action 
If  they  shall  see  cause." 

If  no  caveat  has  been  filed  with  the  regis- 
ter before  im>bate  made,  the  remedy  of  one 
desiring  to  ctmtest  the  validity  of  the  will 
la  by  an  appeal  from  the  decree  of  probate 
to  the  orphans'  court  After  an  appeal  the 
fiutber  proceedings  are  before  the  orphans' 
court  until  the  precept  is  lodged  In  the  com- 
mon pleas.  The  orphans*  conrt  has  the  i>ow- 
er  to  amend  or  to  Issue  citations  to  other  pei^ 
sons  interested  until  the  Issue  goes  to  tht^ 
common  pleas.  From  that  time  on  until  trial 
and  verdict  the  power  and  the  duty  to  call 
In  any  omitted  persons  interested  passes  to 
tbe  trial  court  If  tbe  record  does  not  dis- 
close the  names  of  the  several  persons  In- 
terested In  tbe  estate,  and  tbe  appellant  does 
not  supply  the  necessary  information,  tbe 
application  may  be  dismissed  for  that  rea- 
son. Tn  re  Miller^s  Estate,  159  Pa.  St.  575, 
28  Atl.  443.  If  the  record  does  dlsfdose  tbe 
names  of  all  necessary  parties,  or  if  the  ap- 
plicant offers,  when  an  omlMlon  appears,  to 
supply  it  by  amendment  or  In  any  otlier 
proper  way,  the  application  cannot  be  dis- 
missed for  want  of  parties,  for  all  ttiat  Is 
needed  In  such  a  case  Is  the  process  of  tbe 
court  to  warn  the  persons  who  have  not 
appeared  of  the  pending  application  or  Issue, 
as  the  case  may  be.  But  the  caveat  or  the 
appeal  of  any  one  of  tlie  persons  Interested 
is  directed  against  the  will,  and  not  against 
the  fractional  interest  of  the  caveator  in  the 
property  devised.   The  proceeding  la  in  the 
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oature  of  a  proceeding  In  rem,  and,  when  a 
final  decree  la  reached.  It  Is  coDclnstTe  on 
all  the  world.  Ottln^r  t.  OtUngor,  17  Sei^. 
&  R.  142;  Folmar's  Appeal,  68  Fa.  St  482; 
Watfleld  T.  Fox.  53  Pa.  St  382;  In  re  Mil- 
ler's Estate,  159  Pa.  St  562,  28  Atl.  441.  If, 
hy  any  neglect  an  issue  goes  to  trial,  and 
a  verdict  is  taken  In  favor  of  the  will  by 
af^reement  wltliout  the  knowledge  of  one  or 
more  «f  the  persons  Interested,  the  verdict 
Is  not  binding  on  such  persona,  bat  will  be 
set  aside  at  his  request  (Hambleton  v.  To- 
cum,  106  Pa.  St  304) ;  or  the  omitted  party 
will  be  allowed  to  take  another  appeal,  if 
the  time  for  so  doing:  has  not  elapsed  (In  re 
Miller's  Estate,  supra).  Nor  does  It  matter  on 
which  side  of  the  contest  the  name  of  any 
one  interested  appears,  for,  if  the  verdict  is 
advose  to  the  will,  it  falls.  The  paper  is 
then  adjudged  not  to  be  the  l&bi  will  and 
testament  of  the  alleged  testator,  and  pro- 
li&te  Is  refused,  or  set  aside  if  already  made, 
so  that  the  maker  of  it  becomes  intestate. 
Api>eal  of  Probst  (not  yet  officially  reported) 
30  Atl.  226.  His  estate  would  then  go  Into 
distribution  under  the  intestate  laws.  In 
that  event  the  heirs  at  law  would  stand  on 
tbe  same  plane,  and  their  shares  In  the  es- 
tate of  their  ancestor  would  not  depend  on 
iheir  relation  to  the  Issue  In  which  the  valid- 
ity of  the  will  was  detennloed,  but  on  their 
relation  to  the  Intestate. 

In  the  light  of  the  piinclples  to  which  we 
have  now  referred,  we  must  consider  briefly 
tbe  questions  raised  by  the  assignments  of 
error  In  this  case.  They  are  three  in  num- 
ber. 

First  were  the  proper  parties  before  the 
court  when  the  order  complained  of  was 
made?  It  seems  to  be  conceded  that  all 
were  on  the  record  except  Oeorge  W.  Miller, 
and  that  the  appellant  was  endeavoring  to 
put  him  there.  The  court  was  clearly  wrong, 
therefore,  in  holding  that  the  proper  parties 
were  not  before  It  It  was  not  necessary  to 
make  George  W.  Miller  a  party  to  the  Issue 
against  bis  will.  He  had  a  right  to  say.  "I 
wish  to  sustain  the  will,  and  be  Joined  witb 
the  proponents;"  or  to  say,  "I  am  not  in- 
terested In  the  controversy,  and  will  have 
notblng  to  do  with  It"  But  it  was  the  duty 
of  the  court  to  warn  blm  of  the  pendency  of 
tbe  proceeding,  so  that  he  might  be  able  to 
act  intelligently,  and  to  take  such  position 
In  regard  to  It  as  would  beat  protect  his  own 
interests  In  the  estate  of  the  alleged  testator. 

The  second  question  is  whether  the  lapse 
of  five  years  af  ler  the  decree  of  probate  ap- 
pealed from,  without  any  appeal  taken  by 
Oeorge  W.  Miller,  made  notice  to  him  of  the 
pending  appeal  either  unnecessary  or  Ille- 
gal? His  interest  may  have  been  In  favor 
ot  the  proponents.  He  may  have  known 
facts  and  circumstanc^es  sufficient  to  defeat 
tbe  appellant  and  establish  the  validity  of 
tbe  will.  It  is  for  this  reason,  and  because 
he  Is  to  be  affected  by  tbe  decree  sustaining 
-er  overturning  the  probate,  that  the  statute 


makes  It  obligatory  on  the  appellant  and  the 
court  to  see  that  all  persons  Interested  In 
the  estate  of  the  alleged  testator  have  no- 
tice of  the  appeal  from  the  register.  A  per- 
son whose  Interests  are  In  favor  of  the  will 
could  not  be  expected  to  appeal  from  tbe  de- 
cree of  probate,  but  he  would  be  expected  to 
resist  such  appeal,  by  whomsoever  taken. 
He  Is  entitled,  therefore,  upon  general  princi- 
ples, as  well  as  upon  the  express  provisions 
of  the  statute,  to  notice  of  any  appeal  that 
may  be  taken,  in  order  that  he  may  protect 
himself  or  others  in  whom  he  is  interested. 
It  is  sufficient  if  the  notice  comes  at  such 
time  before  tbe  trial  as  shall  enable  him  to 
make  the  necessary  preparation.  The  ap- 
peal may  be  taken  at  any  time  within  five 
years  after  probate.  The  appeal  brings  the 
rem— the  will— within  tbe  Jurisdiction  of  the 
orphans'  court  Tbe  court  then  proceeds  by 
Its  process  to  bring  the  persons  interested  in 
the  rem  before  It  so  that  all  may  be  heard 
before  the  final  decree  Is  made,  and  be 
bound  by  It  when  made.  The  order  of  the 
court  below  incorporated  Into  the  statute  a 
condition  that  tbe  legislature  did  not  put 
there,  and  one  that  In  many  cases  would  de- 
feat the  purpose  of  the  law  and  the  ends  of 
Justice. 

The  third  and  last  question  Is  whether  the 
appellant  Is  estopped  from  contesting  the 
validity  of  his  father's  will  by  the  receipt 
of  some  small  sums  of  money  from  tbe  ex- 
ecutor, paid  him  as  an  annuity,  or  by  his 
petition  in  the  orphans'  court  asking  further 
payment  on  which  no  action  bos  yet  been 
taken.  This  question  Is  decided  in  189  Pa. 
St  662,  28  Atl.  441;  and  it  is  not  necessary 
to  do  more  than  refer  to  what  is  there  said. 
The  only  additional  circumstance  set  up  at 
this  time  is  tbe  undisposed  of  petition  in  the 
orphans'  court  which  has  changed  the  posi- 
tion of  no  person  or  thing,  and  which  affords 
no  ground  for  an  estoppel. 

The  order  striking  off  the  name  of  Oeorge 
W.  Miller  Is  reversed,  with  the  direction  that 
he  be  allowed  to  elect  what  position  he  will 
occupy  towards  the  pending  petition.  The 
order  dismissing  tbe  petition  of  A.  H.  Miller 
Is  reversed,  the  record  remitted,  and  the 
court  below  directed  to  proceed  to  bear  and 
determine  the  same  on  Its  merits. 

MITCHELL.  J.  I  would  affirm  tUs  Judg- 
ment for  the  reasons  given  by  the  learned 
Judge  below. 


THEISS  T.  WEISS. 

(Supreme  Court  of  Pennsylvauia.    Jaa.  7, 
1895.) 

Sals— Failitrb  to  Dklivbh— Qubstiok  roa  Jurt. 

1.  lo  an  action  for  breach  of  contract  to 
deliver  goods  sold,  defendant  can  show  the  ac- 
tual coBt  to  the  plaintiff  of  the  goods  which 

Slaintiff  bought  from  ottipr  parties  to  fill  his  or- 
ers  for  the  goods  purclmaed.  ^^^\^ 
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2.  Whether  a  contract  for  the  lale  of  goods 
wag  intended  as  such,  or  was  a  mere  banter, 
anil  BO  understood  by  the  parties,  is  for  the 
jury. 

Appeal  from  cxmrt  of  common  pleas,  Alle- 
gheny county. 

Action  by  Petar  Thelaa  against  Theodore 
WeiBS  to  recover  for  breacb  of  contract  to 
d^ver  certain  flour  sold.  Judgment  tor 
plaintiff,  and  defendant  an^eala.  Reversed. 

The  following  are  the  assignments  of  er^ 
ror  referred  to  in  the  opliUon:  **(8)  The  court 
erred  in  refusing  the  defendant's  eleventh 
point,  vhlch  was  as  follows:  That  if  the 
Jury  believe  that  the  plalntitC  did  malce  a 
demand  on  the  defendant  for  the  fulfillment 
of  the  alleged  contract,  and  tiiat  defendant 
at  the  time  of  the  execution  of  the  contract 
was  sober  enough  to  know  what  he  vraa  do- 
ing, then  the  measure  of  the  damages  is 
the  difference  between  the  contract  price  of 
the  flour  and  the  martiet  price;  and  the  mar* 
ket  price  to  Theiss  was  the  ivlce  he  actual- 
ly paid  for  flour  wlOi  which  to  complete 
this  contract,  no  matter  where  he  procured 
the  flour.  Answw.  The  rule  as  to  the  meas- 
ure of  damages  Is  the  difference  twtween  the 
contract  price  and  the  regular  market  price 
at  the  time  and  place  of  the  delivery;  but. 
If  the  plaintiff  bought  flour  at  less  than  the 
regular  market  prloe,  he  can  recover  no  more 
than  the  difference  he  Iiad  to  pay.'  (7)  The 
court  erred  in  Its  refusing  the  defendant's 
twelfth  point,  which  was  as  follows:  That 
as  Theiss  has  not  shown  what  he  actually 
paid  Theiss,  Kuegle  &  Company  for  tbe  flour 
which  he  expected  to  get  under  the  contract 
from  Weiss,  he  has  set  up  no  measure  of 
damages,  and  cannot  recover.  Answer.  Re-  i 
fused.'  (10)  The  court  erred  In  Its  ruling 
on  the  Questions  asked  by  the  defendant, 
which  questions,  objection,  and  rulli^  there- 
on were  as  follows:  'Q.  You  filled  these  or- 
ders of  fiour  which  you  expected  to  get  from 
Mr.  Weiss  with  flour  which  you  were  obliged 
to  obtain  from  other  sources?  You  filled  this 
contract  from  other  sources?  A.  Yes,  sir. 
Q.  Did  you  make  or  lose  money  on  it?  (Ob- 
jected to  as  Incompetent.)  By  the  Court: 
It  Is  wholly  immaterial  whether  be  made 
money  otC  of  the  sale  or  not  He  has  testi- 
fied what  he  sold  the  fiour  at  If  he  did  get 
the  fiour  from  the  defendant  at  $4,  he  would 
have  gotten  a  certain  profit.  If  he  had  to 
pay  $4.40  to  meet  his  contract,  and  still 
made  10  to  15  cents  per  barrel,  his  actual 
loss  would  be  more  than  that,  in  consequence 
of  not  getting  the  flour  from  the  defendant 
and  therefore  this  question  Is  Irrelevant  Ob- 
Jectlon  sustabaed.  (Exception.)'  (11)  The 
court  erred  In  its  ruling  on  the  quesUon 
asked  by  the  defendant  which  question,  ob- 
jection, and  nilinp  were  as  follows:  'Q.  Now, 
I  ask  you  what  did  that  flour  cost  you? 
(Objection.  Objection  sustained.)  By  tbe 
Court:  No  dlflCerenee  what  It  cost  them.  (Bx- 
«eptIon  taken  by  defendant.)'  (13)  The  court 
erred  in  its  charge  to  the  Jury,  and  par- 


ticularly in  cnarging  as  ft^ows:  That  pa- 
per was  signed  by  F.  Weiss,  and,  acewdlitr 
to  the  evidence,  banded  over  to  Mr,  Thein, 
and  tl»t  made  ttie  contract  between  these 
two  parties.  It  was  not  neeossary  for  Mr 
Weiss  to  sign  tbe  paper.  It  was  signed  bj 
the  defendant,  and  handed  over  to  the  plain- 
tiff as  a  contract  between  them,  and  accept- 
ed by  the  plaintiff,  and  that  made  it  a  con- 
tract between  the  parties,  and  Unding  upon 
both.  *  •  •  liie  contract  was  mutual, 
and  mutually  binding  upon  botb  parties  re- 
spoDslUe  under  this  contract  *  *  *  1 
may  here  state  the  rule  of  damages  In  a 
case  of  tlds  kind.  Where  there  is  a  coo- 
tract  of  this  sort  to  (tellver  goods,  flour,  or 
any  other  commodity  in  the  market,  wb^n 
tbe  vendor  falls  to  complete  his  contract- 
falls  to  deliver  goods  according  to  bis  con- 
tract—the purchaaw  can  hold  him  for  the  dif- 
ference between  the  price  he  was  to  pay  and 
tbe  market  price  of  the  same  article  at  the 
time  and  place  of  delivery.  Now,  I  b^eve  tbe 
letter  In  evidence  would  require  tbe  flour  b> 
be  delivered  in  Plttsbui^b.  Take  this,  then, 
as  tbe  place  of  delivery.  The  time  woald 
be  every  day  after  the  day  of  notice  to  be- 
gin shipment  and  that  would  take,  say,  fifty 
days,— that  Is,  week  days,— or  very  nearly 
two  months  altogether;  and  that  would  run 
until  tbe  middle  of  Octol>er.  Now,  during 
that  time,  from  the  middle  of  August  to  the 
middle  of  October,  fiour  fluctuated,  some- 
times selling  at  sometimes  at  $4.00. 
and  sometimes  at  $4.^,  and  some  aald  at 
$4.70.  The  regular  rule  of  damages  would 
be,  on  flour  that  was  to  be  delivered  here, 
say,  tbe  first  of  September:  If  tbe  price  of 
I  flour  on  that  date  was  $4^,  tbe  difference  be- 
tween that  and  the  conlfract  price  would  be 
fifty  cents  a  barrel;  if,  at  other  times,  tbe 
regular  market  price  was  sixty  cents  a  bar- 
rel, there  would  be  a  difference  of  sixty  cents 
on  every  barrel,  and  so  if  the  price  was  35. 
CO,  or  15  cents;  at  any  date  when  tbe  ship- 
ment should  be  delivered,  the  difference  there 
would  be  either  15  or  30  cents,  and  whatever 
tbe  market  price  was  at  that  time  above 
$4  a  barrel.  Perhaps  the  better  way  would 
be  to  average,  as  some  of  the  witnesses  have 
done,  and  say  what  would  be  the  average 
price  of  flour,  from  the  time  this  flour  should 
have  commenced  to  be  shipped,  and  tbe 
time  the  shipment  should  have  been  complet- 
ed. •  *  *  Now,  tbe  rule  In  cases  of  this 
kind  Is  that  where  a  letter  has  been  writ- 
ten to  a  party  doing  business,  whose  place 
of  business  Is  known,  and  that  letter  is  prop-  i 
erly  addressed  In  name  of  tbe  party  and  to  [ 
the  address  of  the  party,  and  put  into  the 
post  office,  the  presumption  of  law  is  that  the 
letter  baa  reached  the  party;  *  •  •  the 
presumption  of  law  Is  that  he  received  these 
letters.  •  •  •  Now.  a  man  may  mate 
a  bluff  or  banter,  and  if  the  other  side  takes 
it  up  seriously,  and  they  make  a  contrart 
on  that  basis,  it  Is  blnrtinir.  *  •  *  I  re- 
peat what  I  have  to  my,  on  that  uoiut  It 
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(be  defeDdant  la  a  banteringr  aad  biafflng 
spirit,  proposed  to  sell  the  plsiBtlff  the  nnm- 
ber  of  barrels  of  floor,  aad  at  Ute  price  wet 
forth  In  this  contxact,  y«t.  If  ttie  ptaintUC 
accepts  his  banter,  and  the  defendant,  kmm- 
iaS  the  plaintiff  had  seriously  accepted  it, 
deliberately  BUcned  the  contract.  It  Is  bfndbig 
npon  him.  If,  howerer.  It  was  anderstood 
by  both  portleB  aa  a  mere  blnff  or  banter,  then 
It  amounta to  nothing!:.  *  *  •  It  la  no  def mse 
in  this  case  that  the  defendant  was  omi' 
siderably  under  the  infiaence  of  Ikpior  when 
be  signed  the  contract,  provided  he  clearly 
understood  what  be  was  doing,  and  the  na- 
ture and  effects  of  the  contract  he  signed, 
tod  deliberately  signed  It.  Bat  If  the  plain- 
tiff either  Induced  the  defendant  to  drink 
to  excess,  or,  Icnowing  he  was  under  the  In- 
fluence of  Itqoor,  got  him  to  aten  the  eon- 
tract,  •  •  •  It  would  be  such  an  on- 
fair  adrantage  as  to  be  a  fraud  npon  the 
defoidaDt,  and  would  mabe  the  contract  ooll 
and  void.  *  «■  *  The  question  Is,  was 
be  80  much  under  the  Influence  of  liquor,  tf 
under  the  influence  of  liquor  at  all,  that  he  did 
not  Imow  what  be  was  doing,  did  not  <4early 
and  folly  comprehend  what  be  was  doing, 
or  was  he  Imposed  unt  Was  tiiere  any  trick 
practiced  by  the  plaintiff  either  to  get  him 
under  the  influence  of  liquor  or  otherwise  to 
^'t  him  tm  sign  the  contract?  That  Is  a 
question  fsr  jon.  *  •  •  It  Is  for  yo« 
to  say,  gentlemen,  whether  the  defendant  did 
not  deliberately,  knowing  what  be  was  doing, 
sign  this  contract,  and,  If  so,  although  it 
commenced  In  a  btofflsg,  bantering  way,  yet, 
If  it  ended  in  a  aerious  manner,  tbe  plaintiff 
wanting  bim  to  pat  It  In  writing  and  sign 
It,  and  so  tindtfstood  It,  and  be  deliberately 
signed  It,  knowing  what  he  was  doing,  al- 
thoogb  be  may  have  been  flome\vhat  under 
the  iDfloence  of  liquor,  It  would  Dot  be  a  de- 
fense in  tlila  action.* " 

J.  J.  Miller  and  John  Wilson,  foi-  appellant 
^iUia  F.  McCook.  for  appellee. 

GREEN,  J.  Tte  plaintiff  testified  on  tbe 
trial,  very  positively  and  directly,  that  he 
•old  an  tbe  flour  he  bought  from  tbe  defend- 
ant,  to  various  firms  and  Indlvldoals,  Im- 
mediately after  tbe  contract  In  suit  was 
made.  Ue  also  said  he  was  obliged  to  pur- 
chnse  tbe  flonr  to  fill  those  orders.  He  was 
permitted  to  prove,  and  did  prove,  tbe  mar- 
ket price  of  flour  during  tbe  time  he  was 
making  the  sales.  He  admitted,  however, 
that  be  got  most  of  tbe  flonr  with  which  to 
flU  these  orders  from  bla  own  firm.  Tbe  de- 
fendant asked  tbe  plaintiff  what  tbe  floor 
he  thus  obtained  cost  blm,  and  whether  be 
made  or  lost  money  on  the  flour  be  obtained 
to  fill  these  orders.  The  court  rejected  these 
offers  of  prooC  and  tbe  assignments  error 
to  tbe  rejection  at  tbe  offers,  and  what  tbe 
-court  below  said  oa  tbe  quecrtion  of  tbe 
measure  of  daomges  gave  rise  to  tlie  ques- 
tioo,  what  la  tbe  true  measure  of  damages 
v.3lA.no.l— 5 


applicable  to  the  facts  of  this  case?  Ttus 
court  charged  tbat  it  was  the  difference  be- 
tween tbe  contract  price  named  In  the  con- 
ttnet  in  sott  and  tbe  market  price  of  tbe 
same  grade  ol  flour  at  the  time  and  place  of 
deUvery.  Then  Is  no  doubt  that  this  la  the 
general  rule  In  cases  where  tbe  vend<»  of 
goods  refuses  to  deliver,  and  no  part  of  tbe 
price  has  been  pidd.  But  tbe  defendant  con- 
tends that  tbe  rule  is  dlffer«it  where  tbe 
vendoe  soppliee  blmseU  with  other  goods  Ui 
order  to  fill  orders  wblch  be  baa  taken  for 
the  resale  of  the  goods  -wixldx  be  contracted 
to  receive  from  the  vendor.  In  2  Ben  J.  Sales, 
I  1327.  tbe  writer  says:  "It  is  submitted 
that  these  dedstons  establish  tbe  following 
rales  in  cases  where  goods  have  been  bought 
for  the  porpose  (rf  resale,  and  there  Is  no 
market  in  whldi  the  buyer  can  readi^  ob- 
tain them:  1.  If,  at  the  time  of  the  sale, 
the  existence  of  a  subcontract  is  made  known 
to  the  s^ler,  tbe  bayer,  on  tbe  seller's  de- 
fault in  delivering  tbe  goods,  baa  two 
courses  open  to  bim:  <1)  He  may  elect  to 
fulfil  bis  subcontract,  and  for  that  purpose 
go  into  tbe  market  and  purchase  tbe  beat 
snbstltnte  obtainable,  charging  tbe  sdler 
with  the  difference  between  tbe  contract 
price  of  the  goods  and  tbe  price  of  tiie  goods 
Bubstltnted;  (2)  he  may  ^ect  to  abandon 
his  subcontract,  and  in  that  ease  he  may  re- 
cover aa  damages,  against  tbe  seller,  his  loss 
of  profits  OB  the  subsale,  and  any  penalties 
be  may  be  liable  to  pay  for  breach  ot  bis 
subcontract  *  *  *  If,  at  the  time  of  the 
sale,  tbe  existence  of  a  silbcontract  la  not 
made  imown  to  the  seller,  a  knowledge  on 
his  part  tbat  the  buyer  Is  purcliaBtng  with 
the  general  intention  to  resell,  or  notice  of 
the  subcontract  given  to  him  subsequent  to 
tbe  date  of  the  contract,  will  not  render  him 
liable  for  tbe  buyer's  loss  of  profits  on  such 
aat>contract  The  buyer  may  either  procure 
the  best  substltate  for  the  goods,  as  before, 
and  tQl&ll  bis  wbcontract  charging  the  seller 
with  the  difference  in  price,  or  abandon  bis 
subcontract,  and  bring  bis  action  for  dam- 
ages, when  the  ordinary  rule.  It  would  seem, 
will  apply,  and  the  ]ury  must  estimate,  as 
well  as  tbey  can.  the  difference  between  the 
contract  price  and  the  market  value  of  the 
goods,  although  there  Is  no  market  price.  Id 
the  sense  that  there  Is  no  place  where  tbe 
buyer  can  readily  procure  the  goods  con- 
tiacted  for.  In  every  case,  the  buyer,  to  en- 
title him  to  recover  tbe  full  amount  of  dam- 
ages, must  have  acted  throughout  as  a  rea- 
sonable man  of  business,  and  done  all  In  his 
power  to  mitigate  tbe  loss."  In  the  case  of 
Kountz  V.  Klrkpatrlck,  72  Pa.  St  876,  the 
t^tnlon,  d^vered  by  Mr.  Justice  Agnew, 
ccmtalna  a  very  able  and  exhaustive  discus- 
sion of  the  subject  of  the  measure  of  dam- 
ages la  actions  by  tbe  v«idee  of  goods 
against  the  vendor,  where  deUvoy  has  been 
refused.  Tbe  case  turned  upon  tbe  question 
of  the  effect  of  a  combination,  after  the  sale, 
and  before  delivery,  by  tbe  buyer. with  otfa-. 
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en  to  put  vp  the  price  of  the  commodity 
■old,  oil.  the  boyw  hUTlug  In  the  meantime 
aaelgned  his  contract  to  a  stranger.  It  was 
held  that  the  awilgnee  was  not  bound  by  the 
acts  of  his  assignor,  bnt,  nererthdees,  the 
rule  as  to  tbe  measure  of  the  aellrar's  UablUty 
was  shown  not  to  be  the  cnrrent  market 
price.  After  stating  the  general  nde  that 
tbe  true  measure  Is  the  dUfer«ice  between 
the  contract  price  and  the  market  value  ^lot 
price)  at  the  time  and  i^ace  of  deltrny,  the 
opinion  proceeds:  **OrdinarUy,  when  an  ar- 
tlde  of  sale  Is  In  the  market,  and  baa  a  mar- 
ket valne,  there  Is  no  difference  between  Its 
value  and  the  market  price,  and  the  law 
adopts  the  latter  as  the  proper  evidence  of 
the  value.  •  •  •  Value  and  price  are, 
therefore,  not  synonymous,  or  the  necessary 
equivalents  of  each  atber,  though  commonly 
market  value  and  market  price  are  legal 
equivalents."  Oltlng  tbe  rule,  as  stated  In 
Sedg.  Dam.  (4th  Ekl.)  260.  that  the  true  meas- 
ure of  damages  In  such  cases  Is  the  difference 
between  the  contract  price  and  tbe  market 
value,  and  "that  this  U  the  plaintiff's  real 
loss,  and  that,  with  this  sum.  he  can  go  Into 
the  market  and  aupi^  himself  with  the  same 
article  from  another  vendor,"  tbe  opInlMi 
further  proceeds,  quoting  from  Smethurst  v. 
WooUton,  5  Watts  &  S.  100:  "Tbe  value  of 
the  article  at  or  about  the  time  It  Is  to  be 
dellwed  la  the  measure  of  damages.  In  a 
suit  by  the  vendee  against  the  vendor  for  a 
breach  of  tbe  contract"  "It  is  therefore 
proper  to  Inquire  Into  the  true  legal  idea  of 
damages,  in  order  to  determine  the  proper 
definition  of  tbe  tmn  *value.*  Elxcept  In 
tboee  cases  where  (^presston,  fraud,  malice, 
or  negligence  enter  Into  the  question,  the 
de<^red  object  (says  Mr.  Sedgwick  In  his 
work  on  Damages)  Is  to  give  ctHnpenaatlim 
to  the  party  Injured  tor  tbe  actual  loss  aua- 
talned.*  (4tfa  Ed.)  pp.  28. 29;  also.  pp.  36. 37. 
Among  the  many  authmltles  he  gives,  he 
quotes  tbe  language  oCCS.  Bhlvpen,  in  Bos- 
sy T.  Donaldson,  4  DalL  206:  'As  to  the  as- 
seasment  of  damai^es  [said  be],  it  la  a  ratiou- 
Bl  and  legal  ];H*incipIe  that  the  compensation 
should  be  equivalent  to  the  iQjnry.'  The 
rule.*  said  O.  J.  Gibson,  is  to  give  actual 
compensation,  by  graduating  the  amount  of 
the  damages,  exactly  to  the  extent  of  the 
tow.'  Forsyth  v.  Palmer,  14  Pa.  8t  97. 
Thus,  compensation  being  tbe  true  purpose 
of  the  law.  It  la  obvious  that  tiie  means  em- 
ployed,—in  other  words,  the  evidence  to  as- 
certain compeosation,— murt  be  such  as  truly 
reaches  this  end.  It  la  equally  obvious,  when 
we  consider  its  true  nature  that,  aa  evt 
dence,  the  market  price  ot  an  artlde  la  only 
a  means  of  arriving  at  compensation;  It  Is 
not  itself  tbe  value  of  the  article,  but  is  the 
evidence  of  value.  Tbe  law  adopts  It  as  a 
natural  inference  of  fact,  but  not  as  a  con- 
dusfve  legal  presumption.  •  •  •  But  to 
assert  that  the  price  asked  In  the  market 
is  the  true  and  only  teat  at  valne  is  to 
abandon  the  j^opcr  object  ot  damagei^  via. 


compensation,  in  an  those  cases  wbere  we 
maricet  evidently  does  not  afford  the  true 
measora  of  valoa"  Id  Seely  Alden,  til 
Pa.  St  808,  we  said:  **If  Hiere  be  different 
modes  of  meaanrlng  the  damages,  depead- 
Ing  oa  the  dnmmataneea.  tbe  proper  way  Is 
to  bear  the  evidence,  and  to  Instruct  tbe  jury 
afterwardi  accoTdlng  to  tbe  nature  of  tlie 
case."  in  Wehle  v.  Havlland,  69  N.  Y.  44S. 
it  was  held  that  the  "market  price,"  within 
tbe  meaning  of  tbe  rule.  Is  the  price  ai 
which  the  goods  can  be  replaced,  and  no: 
thelF  retail  valua  In  Haskell  t.  Bniita.  23 
Mich.  SOS,  it  was  held  that  in  an  action  (or 
tbe  n<Hidellvary  ot  InmbOT  tbe  tme  measure 
of  damages  la  tbe  difference  between  the  con- 
tract price  and  what  tt  would  have  coat  tht- 
plalntifla  to  procure  It  at  the  place  of  de- 
livery, and  at  the  time  me  times  trluB  It  wat^ 
reasonably  proper  for  them  to  supidy  theai- 
selvee  wltti  lumbw  of  tbe  kind  and  quality 
they  were  to  receive  under  the  contract. 

In  the  case  of  Arnold  v.  Blabon,  147  Pa- 
st 872.  23  Atl.  673.  which  ims  an  action  by 
the  vendor  of  a  quantity  of  coric  to  recorer 
the  contract  price  of  cork  dellvned.  tbe  de- 
fnise  was  that  the  plalntifla  were  bound  bv 
the  contract  to  deUver  a  moch  larsar  qoau 
tlty  than  they  did.  and  refused  to  delirer 
the  residue;  and  the  defendant  elainud  that 
he  had  been  obliged  to  procure  cork  to  sujt- 
ply  the  d^dency  at  a  higher  price  ttian  tiw 
ooatract  called  for.  and  asked  tor  a  ceriifi- 
cate  of  damages  against  the  plaintiff.  Tbe 
court  bdow  charged  aa  ftrtlowa:  "Undoubt- 
edly, If  you  And  thaw  was  this  contract  as 
claimed  here  by  the  defendant,  and  If  yon 
find  that  the  plaintiffs  broke  it,  the  defend- 
ant would  have  tbe  right  then,  to  his  dam- 
ages, which  daoiages  are  fixed;  but,  if  tbe 
defendant  was  able  by  any  acto  on  his  pan 
to  lessen  his  damage,  be  could  not,  of  course, 
recover  more  than  Us  actual  damage.  *  •  • 
Then  cornea  the  question  whether  this  de 
fendant  in  obtalnliyc  these  goods  ftom  otb 
er  people,  did  lessen  hla  damages;  whether  be 
made  them  any  leas  thanthedlffermcebetwera 
the  price  agreed  upon  In  the  contnct  and 
the  market  price  at  the  date  of  the  breach. 
•  •  •  If  you  find  tor  the  plaintiffs,  yon 
will  find  for  this  amount  8151.  If,  on  dif 
other  hand,  you  find  for  the  defendant  yo" 
will  give  Urn  a  certlflcato  of  tbe  amoant 
that  be  actually  paid  out;  that  Is,  the  dif 
fwence  between  the  alleged  contract  prire 
and  ttie  market  value  of  that  amount  3l» 
tons  of  cork,  <m  the  day  of  the  breach  of 
the  contract,  unless  you  find  from  the  erl 
dence  that  what  be  tMN^^bt  cost  him  less 
than  that  in  which  case  yon  will  find  for 
tbe  lesser  anm."  This  ruling  was  afflrmed 
by  this  court  in  a  per  curiam  (pinion,  In 
which  we  said  we  found  no  error  on  the 
part  of  tbe  court  And  the  ruling  was  mani- 
festly correct,  becana^  while  it  la  true  that 
tbe  ordinary  rule  of  damages  In  soch  cases 
would  Imve  entitled  tbe  defendant  to  re- 
cover the  entire  difference  between  tbe  mar 
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ket  value  ot  the  cork  and  the  contract  price, 
jet,  as  the  proof  waa  that  he  had  snpplted 
himself  with  cork  at  a  less  cost  than  the 
market  price,  he  could  recorer  only  for  bin 
BCtoa)  loss.  This  is  In  accord  with  all  the 
Biithorltles  above  cited,  and  Is  perfectly 
wand  law.  The  rule  of  actual  compensa- 
tion for  tbe  low  of  the  goods  to  be  delirered 
requires  that  the  actual  loss  only  should  be 
allowed  to  be  recoTered.  We  are  therefore 
of  opinion  that  the  defendant  should  have 
been  allowed  to  prove  what  was  the  actual 
cost  to  the  plaintiff  of  the  flour  which  the 
plaintiff  said  he  bought  from  other  parties 
to  Oil  his  orders.  We  sustain  the  6th,  7th, 
lOtb,  11th,  and  13th  assignments  of  error. 

We  do  not  feel  that  we  can  sustain  any 
of  the  other  aaslgnnients.  The  case  uecee- 
sarily  had  to  go  to  the  Jury  on  the  main 
quesdons  of  the  condition  of  the  defendant 
at  the  time  he  signed  the  contntct  In  salt, 
and  whether  It  was  a  mere  bantering  propo- 
sition, never  Intended  to  be  carried  Into  ex- 
ecution; and  the  learned  court  below  fairly 
and  correctly  left  these  questions  to  the  Jury. 
The  verdict  was  against  the  defendant,  and, 
after  reading  carefully  the  whole  of  the  tes- 
timony, we  feel  constrained  to  say  that  we 
r^rd  the  verdict  as  against  the  weight  of 
the  evidence  on  this  latter  question.  The 
case,  in  its  drcnmstances,  la  very  much  like 
the  case  of  Brown  t.  Finney.  53  Pa.  St  373, 
which  received  the  condemnation  and  re- 
versal of  this  court  after  a  verdict  of  f2,000 
bad  been  recovered  in  the  conrt  below.  The 
defeodant  in  this  case,  unfortunately  and 
most  Dnwlsely,  put  his  name  to  a  written 
prapositlon,  and,  while  it  Is  manifest  that 
be  did  so  while  considerably  under  the  In- 
Suence  of  llqnor,  it  Is  very  plain  that  he 
knew  perfectly  well  what  he  was  doing,  and 
that  he  was  not  Impelled  to  affix  bis  signa- 
ture by  any  act  of  fraud,  deceit,  Imposltiui, 
mistake,  or  undue  influence.  On  the  contra- 
ry, his  partner,  who  was  present,  refused  to 
become  a  party  to  such  an  act  of  drunken 
foity,  but,  after  that  refusal,  the  defendant 
did  consciously  and  knowlt^ly  put  his  name 
to  ttae  paper,  with  a  recklessness  and  a  silly 
disregard  of  consequences  which,  no  doubt, 
be  baa  Utterly  regretted  ever  since.  Nerer- 
tbeless,  a  calm  review  of  the  clrcumstancea 
indicates  clearly,  as  we  think,  that  the  mak- 
ing of  the  offer  to  sell  2(^000  Isorrels  of  flour 
at  |4  a  barrel,  at  the  same  time  when  be 
actually  bought  400  barrels,  in  good  busi- 
ness earnest,  at  f4i4S  a  barrel,  and  the  sign- 
ing of  a  memorandum  In  writing  of  such  a 
sale,  were  never  regarded  or  Intended  by  el- 
tber  party  as  more  than  a  mere  bluff  or 
banter,  without  any  serious  Intention  that 
It  BboDld  be  performed  as  a  real,  bona  fide 
contract  It  was  perfectly  evident,  and  was 
abundantly  proved,  that  the  defendant,  who 
vaa  a  small  retail  dealer,  with  limited 
means,  was  utterly  unable  to  carry  out  such 
a  contract  even  if  the  flour  could  have  been 
•btaloed  In  sufflcloit  quantity,  and  was  also 


unable,  without  a  large  advance  In  the 
price,  to  make  d^lveries  at  the  rate  of  400 
barrels  dally  ttx  50  consecutive  days.  There 
Is  very  grave  reason  to  doubt  the  correct- 
ness of  the  plaintiff's  statement  that  he  Im- 
mediately called  upon  the  defendant  to  per- 
form the  contract  In  view  of  the  defend- 
ant's positive  denial,  and,  what  is  more  im- 
I  portant,  the  continuance  of  their  ordinary 
business  relations,  and  the  customary  pur- 
chases by  the  defendant  from  the  plaintiff 
of  flour  at  the  regular  market  rates,  which 
were  considerably  above  |4  per  barrel.  One 
of  the  witnesses  present  iind  entirely  dis- 
interested, testlfled  that  be  heard  and  saw 
the  whole  transaction,  that  the  defendant's 
statement  to  the  plaintiff  that  he  would  sell 
him  the  flour  was  made  In  a  bantering,  Jok- 
ing way,  and  that  his  understanding  was 
that  the  plaintiff  regarded  it  as  a  joke.  But, 
of  course,  all  of  these  things  were  matters 
for  the  consideration  of  the  Jury,  and  It  is 
out  of  our  power  to  change  the  verdict  no 
matter  what  we  may  think  of  the  effect 
of  the  testimony.  We  do  not  think  the  court 
committed  error  In  the  instructions  given  to 
the  Jury  upon  these  subjects,  and  th^efore, 
as  to  all  the  assignm^ts  of  error  except 
those  which  relate  to  the  measure  of  dam- 
ages, we  dismiss  them  as  not  being  sustain- 
ed. Judgment  revened,  and  new  venire 
awarded. 


MITCHELL  V.  PITTSBURGH,  FT.  W.  & 
O.  ET.  00.  et  al. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 
1895.) 

Wills — NiTURB  of  Estate. 
Where  testator  devised  to  one  A.  certain 
land,  and  by  a  farther  clause  provided  that  in 
the  event  of  her  dying  unmarried,  or,  if  mar- 
ried, without  offspring,  the  property  should  be 
sold,  and  the  proceeds  divided  among  others, 
on  her  surviving  the  testator  she  ta^  an  ab- 
solute estate. 

Appeal  from  court  of  common  pleas;  Alle- 
gheny county. 

Ejectment  by  S.  Duffield  Mltch^,  admin- 
istrator of  James  S.  Stevraison,  deceased, 
against  the  Pitt^i^h,  Ft.  Wayne  &■  Chicago 
Railway  Company  and  the  Pennaylvania 
Company.  Judgment  for  defeodaiLtfl,  and 
plaintiff  appeals.  Affirmed. 

By  his  will,  testator  Revised  to  Amnnda 
Stephens  the  property  In  dispute.  In  the  fol- 
lowing language:  "I  give  and  bequeath  to 
Amanda  Stephens,  daughter  of  Margaret 
Stephens,  lots  67,  68,  69.  and  70  in  the  city  of 
Pittsburgh,  in  their  full  extent  bounded  by 
Penn  street  Wayne  street  the  Allegheny 
river,  and  by  lot  71.  Said  Amanda  Stephens 
Is  now  five  years  old  (bom  April  7,  1826) 
 Stephens  and  his  wife,  the  par- 
ents of  Anumda'a  mother,  live  near  Con- 
neUsvlUe,  in  Fayette  county,  Penna."  "In 
the  event  of  Amanda  dying  unmarried,  or,  if 
married,  dying  without  ofleifflng  tay^^lier  busi 
Digitized  by  VjOOglC 


88 


ATLANTIC  RBFORTBB,  Tol.  81. 


tend,  tbea  these  lota  are  to  be  sold,  and  the 
proceeds  to  be  divided  eqoally  amoocst  the 
beln  of  Jaton  Barber,  of  Oolumbla.  Fmna." 
Amanda  Stepbois,  the  dftTlaee,  aurrlved  the 
testator,  and  afterwards  married. 

John  S.  Fergnson,  S.  Duffleld  Mitchell,  and 
William  T.  Barber,  toe  appellant.  Scott  & 
Gordon  and  Watson  &  McCIeav^  for  appel- 
lees. 

STfiHBBTT,  a  J.  Although  the  derise  to 
Amanda  Stephens  was  made  before  the  act 
of  1833,  and  without  words  of  Inheritance, 
yet.  when  read  In  connection  with  the  Intro* 
ductory  clause  of  James  S.  Sterenson's  will, 
there  Is  a  plain  intent  manifested  in  the  first 
instance  to  give  her  an  absolute  estate.  In 
M'GuUough  T.  Oilmore,  11  Pa.  St  370,  where 
snhstantially  the  same  exiH*esBlon  was  used, 
this  court  said:  "These  words,  and  the  like  of 
them,  are  goieralty  carried  down  into  the 
corpos  of  the  will,  to  show  that  the  tfstator 
meant  to  dispose  of  his  whole  interest  In  a 
particular  derise,  unless  w<h^b  are  used  wUcb 
plainly  indicate  an  intent  to  limit  it"  Numer- 
ous cases  to  the  same  effect  are  cited  in 
SchrlTer  T.  Meyer.  19  Pa.  St  87.  The  first 
taker  Is  always  the  fawite  object  of  tea- 
tativ's  bounty,  and  as  such  entitled  to  the 
benefit  of  every  implication.  There  are  no 
words  used  in  the  second  paragraph  of  the 
will,  containing  the  devise  to  Apianda,  which 
indicate  any  intent  to  limit  her  estate.  Had 
the  will  stopped  there,  the  devise  would  un- 
questionably hare  been  absolute.  The  follow- 
ing paragraph  was  not  Intended  to  operate 
by  way  of  limitation,  but  was  manifestly  sob- 
stitutlonary  in  Its  character.  The  thought 
would  very  naturally  occur  to  testator  to 
make  an  alternative  devise  for  the  contingen- 
cy of  Amanda's  dyiug  without  issue  (Blddle's 
Estate,  28  Pa.  St  59),  and  this  was,  In  effect, 
what  was  done.  "In  the  event"  said  tes- 
tator, "of  Amanda  dying  unmarried,  or,  if 
married,  dying  without  offspring  by  her  hus- 
band, then  these  lots  are  to  be  aoid,  and  the 
proceeds  to  be  divided  equally  among  the 
heirs  of  John  Barber.  *  •  *"  The  word 
"offspring,"  here  used,  Is  but  a  synonym  for 
"issue,"  and  "Issue"  cannot  be  lawful  without 
marriage.  The  devise  is.  then,  in  the  first 
instance,  to  Amanda,  and,  in  the  event  of  her 
dying  without  Issue,  over  to  alternative  bene- 
ficiaries. Dying  witijont  issue  was  thus  made 
the  contingency  upon  which  the  substituted 
beneficiaries  could  take.  Coles  v.  Ayres.  156 
Pa.  St  197,  27  AtL  376.  But  death  when? 
Where,  as  here,  these  Is  nothing  to  indicate 
an  adverse  lnt«it,  additional  llmltatlcHu.  de- 
pendent on  no  other  contingency  than  is  im- 
plied from  the  language,  "if  any  of  them  die," 
or  "In  case  of  death,"  or  the  like,  cannot  be 
ref«red  to  the  event  when«v«r  It  may  hap- 
pen.— for  that  would  be  to  give  m  forced  oon- 


straetiim  to  words,— bat  most  be  ooaatroed 
as  referring  to  death  in  assodatton  wttb  Knae 
additional  drcnmstanoe  which  aoBkea  It  ac- 
tually contingent  ^niat  circnmstaiice  Is  aald 
to  be  naturally  in  regard  to  the  time  of  hap- 
pening, and  that  time,  where,  as  heee,  the  gift 
is  immediate,  Is  necessarily  the  death  of  the 
testatw,  there  beii^  no  otlier  period  to  whldi 
the  death  can  rtfer.  GaldweU  v.  SkUton,  13 
Pa.  St  152.  This  view  Is  strengthened  by  tlie 
presumption  that  In  the  ab^nce  of  a  fixed 
po^od,  the  power  of  sale  was  Intended  to  be 
exercised  at  a  near,  rather  than  a  remoti*. 
period  after  testator's  death.  Hill,  Tmstees, 
474.  The  circumstances  which  gave  rise  lo 
the  creatlOD  of  the  power  must  necessarily 
change,  and  perhaps  entirely  disappear,  in  the 
lapse  of  time.  "A  power  of  sale  without  limit 
would  doubtless,"  said  Mr.  Justice  CSark  in 
Wilkinson  v.  Bnlst  124  Pa.  St  253,  261,  16 
AtL  866,  "be  bad  nn&er  the  rule  against  po- 
petnities,  and  a  testator  will  not  be  presumed 
to  tiave  Intended  anything  so  absurd."  The 
Intended  exercise  of  the  power  of  sale  given  in 
this  will  Is  referable  to  tbe  period  ^ther  of 
(1)  testator's  death,  or  (2)  a  definite  or  @)  sa 
indefinite  failure  of  Issue.  Tbe  last  may  at 
once  be  dismissed  as  too  remote;  while,  as 
between  the  other  two  periods,  it  la  scarce 
within  the  range  of  probability  that  testator 
should  have  Intended  sale  after  a  itmg  lite. 
The  change  of  circumstances  might  be  rad- 
ical, whereas,  at  testator's  death,  the  change 
would.  In  all  iwobablllty,  be  relatively  smaH 

Another  consideration  of  wei^t  la  that  tes- 
tator had  In  view  living  persons  as  substi- 
tuted beneficiaries,— the  gift  ovw  la  to  tlie 
"heirs,"  and  thereftHv  the  children,  of  John 
Barber,  who  was  living,— and  the  natural  in- 
ference is  he  Intended  them  to  take  as  such. 

The  suggestion  that  because  of  Amanda 
Stephens'  extreme  youth,  testator  ooold  not 
bare  bad  In  contemplation  tbe  contingency 
of  her  marriage  and  death  without  Issue  In  his 
lifetime.  Is  without  merit  No  presnmption 
cotild  arise  from  tbe  fact  of  making  a  will 
that  testator  expected  to  die  before  ahe  should 
attain  a  marriageable  age.  So  far  as  appears 
from  the  record,  he  may  have  bad  an  expec- 
tation of  long  Ufe.  Bnt  whatever  his  expec- 
tations, be  expressly  meets  both  aspects  of 
the  case  by  providing  that  "hi  the  event  of 
her  dying  unmarried,  or,  If  married,  dying" 
without  Issue,  tbe  estate  should  go  over.  She 
might  die  In  her  infancy,  unmarried,  or  marry 
and  die  leaving  no  Issue  in  his  lifetime;  and 
tbe  gift  over  to  the  substituted  donees  would 
prevent  lapse.  There  is  no  reason  tor  dis- 
crlmlnation  against  her  on  accoont  of  age- 
She  was  the  favorite  object  of  tiie  testator's 
bounty,  and,  having  survived  him,  became 
thereupon  s^aed  of  the  absolute  estate  in- 
tended for  her.  Tbe  judgment  of  the  court 
below  should  therefore  be  affirmed.  Jndr 
ment  affirmed. 
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PHII4LIPS  T.  ST.  OLAIB  INCLINB- 
PLAl^B  CO.    (No.  26a.) 

(Snpreme  Court  of  PeimsrlTaDla.    Jan.  7, 
1886.) 

EimrB^rr  Domain— DAXAess—PLATTBD  Land. 

A  railroad  was  constrncted  on  Iftnd 
which  apparently  formed  part  of  an  undivided 
and  unimproved  tract,  but  which,  for  the  pur- 
poses of  partition,  had  been  platted  Into  lots 
and  blocks.  The  plat  had  never  been  recorded, 
and  was  subject  to  change  at  anr  time.  HM, 
in  proceedings  by  one  of  the  cotenants  for  dam- 
sfres  for  the  taking,  that  none  conld  be  claimed 
directly  on  account  of  any  of  the  land  which 
was  not  taken;  that  any  indirect  damage  which 
micbt  accrue  to  lota  not  taken  waa  recorerable, 
if  at  all,  only  for  Interference  with  rights  of 
way  posseased  by  the  owner  over  the  land  ac- 
tually taken:  and  that  It  was  error  to  try  the 
case  on  the  theorr  that  the  atieets  and  lots 
laid  down  in  the  plat  were  actual  atxeeta  and 
Iota. 

Appeal  from  coort  of  common  pleas,  Alle- 
gheny county. 

Statutory  procedure  by  SoUIe  O.  PhiUtps 
against  the  St  Clair  Incline-Plane  Company 
for  the  assessment  of  damages  for  right  of 
way.  Viewers  were  appointed,  and  both 
parties  appealed  from  ttaeir  report  On  the 
trial  on  appeal,  plaintiff  bad  a  Tsrdlct  for 
$2,475,561^  and  fnmi  a  Judgment  hereon 
defendant  appeals.  Reversed. 

Th«  land,  a  portion  of  which  was  occupied 
by  the  railroad  company,  consists  of  17^ 
acres  in  the  Twenty-Seventh  ward  of  the 
city  of  Plttsboi^li,  and  ts  bounded  by  Jose- 
phine street  on  the  north,  by  land  late  of 
Mrs.  Breese  on  the  south,  and  on  the  east 
and  west  by  two  narrow  and  deep  golchefi 
or  ravinea,  ext«adlDg  up  tbe  bill  southward 
from  Jos^hine  street.  Tbe  land  in  ques- 
tion between  those  two  ravines  is  steep, 
declivitous,  and  broken,  rising  from  Jose- 
phine street  southward  In  a  succession  of 
ste^  and  atHTupt  bencbra,  and  rising  still 
more  abruptly  from  the  bottom  of  the  ra- 
vine on  eltb^  side,  and  Is  without  build- 
ings or  ImpFOTements  of  any  kind,  except 
two  or  three  miners*  sbantlea  od  the  uppei* 
southwestern  comer;  and  two  or  three  build- 
ings on  leased  ground  or  lots  recently  sold  at 
tbe  lower  or  northwestern  corner  near  Twen- 
ty-First street,  and  no  roads  or  streets  or 
all^  have  ever  been  actually  located  or 
opened  or  used  ovw  or  upon  the  same.  All 
passage  over  it  counts  of  foot-paths  at 
random,  or  an  occasional  vehlde  making  a 
■bort  cut  down  the  hUl  from  the  top,  and 
■electloi;  the  safest  or  most  omvenlent  meth- 
od of  trauslt  It  has  been  onlncloaed  and  iu 
oomuM)n  for  a  great  number  of  years,  and 
EK>  one  of  the  streets  or  alleys  marked  on 
the  plan  of  lots  Into  which  It  has  been  plot- 
ted has  WW  been  Improved  or  graded,  or 
opMted  or  used  in  any  way,  or  sanctioned  or 
adopted  by  the  city  or  other  cmstltuted  ao- 
tborlty.  Appellant's  incline  plane  ts  2,060 
feet  in  Itngth,  and  the  right  of  way  appro- 
priated fw  It  Is  30  feet  In  width,  eztend- 
Ing  from  Josephine  street,  up  the  eastern  ra- 


vine mentioned,  te  SalM)nry  street.  Twelve 
hundred  and  fifty-one  feet  of  it  from  Jose- 
phine street  Is  located  in  the  ravine  over 
and  along  the  eest^n  border  of  appL>]lee*a 
property,  and  comprises  nearly  one  acre. 
From  thence  to  Bousman  street  it  passea 
over  and  through  the  Breese  property,  and 
throughout  the  whole  length  of  2,060  feet, 
from  Salisbury,  to  Josei^ine,  it  crosses  or  in- 
terferes with  no  established  or  appointed  or 
used  street  or  road  or  alley,  laid  out  or 
constituted  as  such  by  any  municipal  or  pub- 
lic authority.  The  plane  is  concave,  com- 
mencing at  Josephine  street  on  a  grade  of 
12^  per  cent,  and  continuing  on  that  grade, 
with  a  very  alight  increase,  a  distance  of 
about  000  feet;  thence  the  grade  increases 
more  rapidly  to  the  upper  terminus,  where  it 
is  about  30  per  cent.  It  con^sts  of  a  reg- 
ular double-track  railroad,  constructed  with 
wooden  ties  and  Iron  rails  thronghout  Its 
length,  laid  on  the  surface  of  the  ground, 
and  not  on  trestiework  In  any  part  The  roll- 
ing stock  consists  of  two  open  cars,  construct- 
ed for  tbe  reception  of  passengers  and  ve- 
hicles, and  operated  by  a  stationary  engine 
at  the  upper  terminus  by  a  wire  rope  attach- 
ed to  the  bottom  of  each  car,  passhig  over 
rollers  about  50  feet  apart  between  the  i-alls, 
the  motorman  being  stationed  in  a  cab  at  the 
upper  terminus,  with  tbe  cars  and  tracks  un- 
der his  view  throughout  the  whole  length. 
Both  cars  are  at  rest  or  In  motion  at  the 
same  time.  The  trip  is  made  in  Ave  min- 
utes, with  five  minutes  or  more  between  tripe 
when  the  cars  are  not  moving,  and,  as  no 
momentum  attends  the  motion,  the  motor- 
man  in  tbe  cab  con  stop  tbe  cars  almost  in- 
stantly anywha^.  It  has  been  in  operatton 
for  six  years.  Besides  the  recdpt  and  dis- 
charge of  freight  and  passengers  at  the  up- 
per and  lower  termini,  there  Is  a  midway 
station  nearly  opposite  the  east  end  of  what 
is  marked  as  "Latrobe  Street"  on  appellees* 
plan  of  lots.  This  station  has  been  in  use 
for  the  receipt  and  discharge  of  passengers 
ever  since  the  plane  was  opened,  and  Is  to 
be  adjusted  so  as  to  receive  and  dlschai^ 
vehicle  traffic  also,  so  soon  as  there  is  any 
call  for  it;  bat  there  being  a  ste^  bluff 
on  the  east  side  of  the  plane,  and  no  streets 
or  dwellings  or  occupaacy  on  the  west  side 
on  appellees'  property,  there  has  been  no  de- 
mand for  vehicle  traffic  to  that  station  as 
yet;  and,  as  no  streets  have  been  laid  out 
or  located  by  the  city  across  the  plane  be- 
tween the  upper  and  lower  termini,  the  best 
point  of  location  and  approach  to  the  midway 
station  is,  as  yet,  undet^mlned.  It  can  be 
shifted  one  or  two  hundred  feet  up  or  down, 
as  need  be. 

The  appellant  company  located  its  plane 
resolution  of  the  board,  and  survey  mark- 
ed on  the  ground,  June  4,  1886,  and  entered 
and  commenced  work  thereon  soon  after. 
At  that  time  there  were  no  indications  on  ap- 
pellees' land  that  it  had  been  divided  into 

building  lots  or  otherwise,  ct  thftt^straeta. 
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were  located  upon  or  over  It.  The  appellant 
company's  attorney  reported  a  good  title  In 
Mrs.  Sarah  M.  Phillips  from  derlaees,  and  no 
streets  Indicated  on  the  city  reslstry  or  coun- 
ty records  which  would  be  Interfered  with 
by  the  plane,  but  It  has  since  transpired  that 
on  the  Ist  of  January,  1886,  Mr.  H.  C.  Burg- 
wln,  the  Burrlving  executor  In  Mrs.  Phillips' 
wUl,  bad  procured  a  plan  of  lots  to  be  made 
of  the  whole  tract,  dividing  It  Into  206  build- 
ing lots,  In  view  of  a  partition  contemplated 
between  the  appellees,  and  according  to  the 
history  of  the  case  by  the  appellees  above  re- 
ferred to.  This  plan  of  lots  was  acknowl- 
edged by  the  executor,  January  18,  188G,  and 
was  recorded  on  the  17th  day  of  July,  1886, 
about  a  month  after  appellant  had  com- 
menced work  on  the  plane;  and,  "for  the 
pui'pose  of  partition,  lots  were  drawn  among 
the  devisees.  By  the  drawing,  certain  lots 
In  the  plan  were  allotted  to  Joseph  A.  Phil- 
lips; certain  other  lots  were  drawn  by  SaIHe 
O.  Phillips;  and  on  the  Ist  of  January,  1886, 
a  preliminary  agreement  was  made  and  sign- 
ed between  the  devisees  agreeing  to  accept  in 
partition  the  allotments  so  ascertained."  This 
was  followed  by  the  preparation  and  execu- 
tion of  deeds  between  the  parties,  which 
were  acknowledged,  two  of  them  on  13th 
of  April  following,  and  recorded  July  30, 
1886.  The  deeds  to  the  other  two  were  made 
and  recorded  In  like  manner  and  time,  but 
nothing  of  the  kind  appeared  until  over  a 
month  after  the  appellant  company  had  enter- 
ed and  was  at  work  on  the  land.  It  further 
appears  that  when  the  appellant  made  its  loca- 
tion, and  went  to  work  constructing  Its  plane, 
no  record  of  an  amicable  partition  between  the 
four  parties,  or  any  agreement  or  deeds 
between  them  Indicating  a  partition,  had  been 
pieced  on  the  city  registry  or  county  rec- 
ords, nor  had  any  valuation  for  tax  pur- 
poses been  made  to  the  different  parties  as 
if  divided  into  lots  and  streets  for  build- 
ing purposes,  and  no  acceptance  or  adoption 
of  the  plot  in  question,  or  the  streets  and 
alleys  designated  thereon,  had  been  made 
by  the  dty  conncll  or  constituted  authority, 
as  provided  by  law  and  ordinance,  or  has 
ever  been  made  since;  and  while  the  appel- 
lant, or  some  of  Its  officers,  may  have  known 
that  proceedings  or  negotiations  for  partition 
were  golog  on,  they  were  not  Informed,  and 
did  not  know  or  suppose,  when  they  located 
their  road  and  commenced  work  on  ft,  that 
a  partition  had  been  consummated,  and  did 
not  know  of  sole  ownership  In  any  one  or 
more  of  the  parties  in  any  partlcnlar  parts 
«f  it.  No  lots  had  been  marked  by  pins  on 
die  ground.  Ths  whole  tract  was  an  unlnclos- 
Bd  common,  as  it  had  been  for  mauy  years. 
Before  the  appellant  company  located  its 
plane,  It  agreed  with  and  paid  Mrs.  Breeae 
for  an  equal  quantity  of  land  for  a  power 
house  and  right  of  way  through  htT  proper^ 
tj,  and  afterwards,  before  commencing  work, 
applied  to  the  appklees  to  procure  an  agree- 
ment In  like  manner  with  them,  bnt  failed; 


and  finally  the  appellees  entered  ten  cases 
In  the  two  courts  of  common  i>leas.  Six  of 
the  ten  were  under  the  statute;  four  of  them 
In  common  pleas  No.  1,  the  same  tour  now  be- 
fore this  court  on  appeal;  the  otJier  two  staT- 
ntory  cases  In  common  pleas  No.  3,  by  two 
of  the  parties  claimant  In  two  of  the  pres- 
ent cases,  Mlas  SalUe  O.  PhlUlps  and  G.  H. 
Burgwin  et  aL  The  two  In  the  other  court 
are  still  pending,  and  are  said  to  be  for  lots 
overlooked  when  said  parties  filed  their  peti- 
tion for  viewers  In  th^r  other  cases.  Be- 
sides the  six  statutory  cases  thus  mentioned, 
the  same  four  parties  brought  four  salts  at 
common  law  for  damages  alleged  to  have 
been  sustained  by  reason  of  the  taking  or 
obstruction  of  streets  and  alleys  on  their 
plan  of  lots  above  mentioned.  Two  of  these 
they  brought  in  common  pleas  No.  1.  and 
two  In  common  pleas  No.  2.  While  all  tee 
cases  were  thus  pending  in  the  different 
courts,  to  wit,  January  17,  1891,  a  board  of 
viewers  was  appointed,  the  same  board  by 
consent  In  each  of  the  six  statutory  cases; 
and  on  June  11,  1892,  the  board  filed  its 
report,  assigning  the  damages  so  assessed  to 
each  of  the  four  parties  owners.  In  said  six 
statutory  cases  In  the  two  courts,  as  they 
deemed  each  entitled  thereto.  From  tbese 
awards  so  made,  however,  the  parties  on 
both  sides  appealed;  and  in  the  meantiuie. 
April  12,  1892,  the  two  common-law  cases  la 
court  No.  2  came  on  and  were  tried  tog>ether 
by  the  same  Jury,  and  a  verdict  rendered 
■for  the  plaintiffs  April  25,  1892,  and  Judg- 
ment thereon  aftmvards  by  the  court  on  a 
question  of  taw  reserved  was  entered  in  fa- 
vor of  the  defendant  non  obstante  veredicto, 
and  appeal  taken  to  this  court,  and  the  judg- 
ment of  the  lower  court  afilrmed.  Thereupon 
the  appellees  presented  their  several  petitions 
to  the  court  of  common  pleas  No.  1,  for  leave 
to  amend  their  statutory  cases  so  as  to  in- 
clude In  them  the  consequential  damage  to 
other  lots  and  streets  throughout  their  plan 
for  which  the  four  common-law  cases  had 
been  brought,  and  this  they  were  allowed  to 
do  against  objections.  Finally  four  of  the 
statutory  cases  In  common  pleas  No.  1  came 
on  to  be  tried,  the  same  four  cases  now  be- 
fore tbis  court,  and  were  tried  by  the  same 
Jury  by  consent,  and  the  damages  dlstrlbnted 
by  a  separate  verdict  to  each  of  the  four 
claimants.  When  the  last-mentioned  trial 
came  on,  the  two  common-law  cases  still 
pending  In  common  pleas  No.  1  were  discon- 
tinued, but  the  two  statutory  cases  In  com- 
mon pleas  No.  2  are  sttU  pending.  On  the 
trial  the  court  below  admitted,  not  only 
evidence  of  damages  for  the  property  taken, 
bnt  In  addition  thereto  precisely  the  same 
line  of  evidence  was  admitted  to  prove  dam- 
ages to  the  property  and  alleged  streets  of 
the  appellees  not  taken,  the  same  as  had  been 
produced  In  common  pleas  N(v  2,  In  the  two 
common-law  cases  tried  there.  Defendant 
offered  evidence  to  show  that  If  these  alleged 
streets  or  alleys  sbould.ever  be  adopted  by 
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the  city,  or  put  to  use  for  public  or  private 
parpo^es,  tbe  company  could  readily  adjust 
iiK  roadbed  to  give  a  crosalng  at  grade  to 
salt  tbem,  and  afford  every  convenience  for 
the  passage  of  pedestrians  and  vehicles  for 
iDgresa  and  egress  to  and  from  tbe  streets 
(x>Dtemplated;  but  this  evidence  was  exclud- 
i-d.  and  so  was  evidence  showing  the  bene- 
tits  and  advantages  which  were  and  would 
be  conferred  on  appellees'  property  by  in- 
ci-ease  of  its  market  valve  by  reason  of  the 
plane. 

J.  McF.  Carpenter  and  T.  Mellon,  for  ai>- 
pellant  A.  P.  Burgwba  and  JolmB  McCleave, 
for  appellees. 

MITCHELL,  J.  The  complicated  facts  and 
proceedings  in  the  cases  included  in  this  con- 
test nnfOTtonately  led  to  tbe  trial  on  an  erro- 
neous view.  There  were  but  two  ways  in 
which  the  claim  of  tbe  owners  of  the  land 
takeu  by  the  locline-plane  company  could 
be  considered  in  estimating   tbe  damages: 
First,  the  laud  might  be  treated  as  In  fact 
what  it  appeared  to  be  when  the  appellant 
located  Its  road,  a  single,  undivided,  and  un- 
improved tract  of  17  acres,  and  the  damages 
for  biking  part  of  It  assessed  with  reference 
to  the  whole.  The  Joint  owners,  by  virtue 
uf  the  uncompleted  partition,  and  the  contin- 
uing Joint  Interest  In  tbe  prc^KMed  streets  in 
(he  plan,  might  have  maintained  a  Joint  pro- 
ceeding tcr  tbe  assessment  of  damages,  and 
it  would  probably  have  presented  the  sim- 
lilotit  and  most  convenient  method  of  reach- 
ing a  Jost  and  legal  result.  The  owners, 
howfver,  having  in  fact  agreed  upon  the  par- 
tition according  to  the  plan,  though  uotblug 
was  yet  of  record  In  regard  to  It,  were  not 
bound  to  unite,  but  might  proceed  separately. 
But  if  they  did  so,  tbe  right  of  each  was  as 
owner  of  a  number  of  separate  and  discon- 
nected pieces  of  land.  There  were  no  streets, 
nor,  in  the  ordinary  meaning  of  the  word, 
were  there  any  "lots."  All  these  were  incho- 
ate, existing  only  In  Intention,  and  subject 
to  change  or  destruction  at  any  time,  at  the 
volition  of  tbe  parttes.  Phillips  v.  Incline- 
Plane  Co.,  153  Pa.  St  230,  25  Atl.  735.  No 
damages,  therefore,  could  be  claimed  direct- 
ly oa  account  of  any  of  the  land  which  was 
not  on  tbe  line  of  tbe  appellant's  road,  and 
of  which  no  part  was  taken.  Any  Indirect 
datoage  that  mlg^t  accrue  to  such  lota  was 
recoverable,  if  at  all,  only  for  Interference 
with  rights  of  way  possessed  by  tbe  owner  of 
them  over  tbe  land  actually  taken.  Whether 
soch  damages  could  be  recovered  at  all,  un- 
der tbe  rule  laid  down  in  Penn^lvanla  Co. 
V.  Pennsylvania  S.  V.  R.  Co.,  151  Pa.  St 
3^  %  AtL  107,  we  do  not  decide  at  present, 
as  it  Is  not  directly  raised  in  the  case,  and 
apparently  was  not  befwe  the  learued  court 
bdow.  We  cannot  say,  therefore,  tbat  the 
amendment  allowed  to  the  appellees  was  er- 
roneous as  matter  of  law.  but  It  la  plain  tbat 
tbe  evidence  under  It  most  be  very  carefully 
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guarded.  The  case  appears  to  have  been 
tried  on  the  view  tbat  the  streets  laid  down 
on  the  plan  Vrem  to  be  treated  as  actual 
streets,  and  the  separate  pieces  of  land  in 
each  case  as  lots  fronting  on  streets.  This 
was  erroneous.  There  were  no  streets,  ex- 
cept potentially,  as  parts  of  a  contemplated 
use  of  the  land,  Interference  with  which  was 
not  the  subject  of  damage  per  se.  The  plan 
was  evidence  of  the  capacity  of  tbe  land  for 
Improvement  in  a  certain  way.  Wilson  v. 
Gas  Co.,  152  Pa.  St  666,  25  AtL  635.  And, 
on  the  other  hand.  It  was  competent  for  ap- 
pellant to  give  evidence  of  eqoally  advanta- 
geous use  In  a  different  way,  with  whldi  the 
incline  would  not  Interfere,  or  which  it  might 
aid.  Such  evidence  on  both  sides  was  admis- 
sible, because  of  Its  bearing  on  the  damages 
to  the  plaintiff  as  own^  of  land  taken,  or 
of  rights  of  way  over  such  land,  and  not  aa 
owner  of  remote  lots.  It  should  be  strictly 
confined  to  that  aspect  Judgment  reversed, 
and  venire  de  novo  awarded. 


PHILLIPS  V.  ST.  CLAIE  INCLINE- 
PLANE  CO. 

BURGWIN  V.  SAMB. 
(XoB.  261.  265,  and  266.) 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 

1895.) 

Appeal  from  court  of  common  pleas,  Alle- 
gheny coonty. 

Statutory'  proceedings  hj  J.  B.  Philli[M,  G.  C. 
Bargwin,  and  Joseph  A.  Phillips  against  the 
St  Glair  Incline-Plane  Company  for  the  as* 
sestment  of  damages  for  right  ox  way.  From 
a  judgment  for  plaintiffs,  defendant  aiK>ealB. 
Reversed. 

J.  McF.  Carpenter  and  T.  Mellon,  for  appel- 
lant A.  P.  Bnrgwia  and  Johns  McCleave,  for 
appellees. 

MITCHELL.  J.  For  reasons  given  In  Phil- 
lips v.  PIftne  Cr>.  (No.  203;  opinion  filed  here- 
with) 31  Atl.  69,  these  judgments  are  reversed, 
and  venire  de  novo  awarded. 


ST.  CLAtU  SCHOOL  DIST.  et  al.  r.  MO- 
NONGAHELA  WATER  00. 

(Supreme  Court  of  Pennsylvania.  Jan.  7* 
1885.) 

CoXTBietS— COHSTROOTIOir— WaTBR  COMPAIflBS. 

1.  A  contract  between  a  dty  and  a  water 
company  eupplying  a  portion  of  the  city  with 
water  bound  the  company  to  furnish  water 
within  its  territory  at  rates  not  higher  than 
those  charsed  by  the  dty  in  territory  supplied 
by  it  Hela,  that  further  Btipniatlons,  reqairing 
the  water  company  to  supply  fire  plugs  with 
water  free  of  atarge,  showed  condusively  that 
the  parties  did  not  intend  to  create  any  exemp- 
tion from  water  rates  except  the  dass  men- 
tioned, and  that  the  exemption  by  the  dty  of 
Bchoolbouses  within  Its  territory  ntnn  the  pay- 
ment of  water  ratn  did  not  prevmt  the  codh 
pany  from  charging  reasonable  rates  for  wa- 
ter suprfied  to  Bchoolhouses  within  Its  territory. 

2.  The  fact  tlut  the  cempaoy  was  charging 
sdMolhooaes  when  it  enterea  into  the  contraci 
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with  the  dty,  and  contiaucd  to  do  Bo  for  d^t 

rears  thereafter  without  dUpute.  is  entitled  to 
great  weight  in  coustruing  the  ^otract. 

AppetJ  from  oourt  of  eommon  pleaa.  Alle* 
ghoiy  counl7. 

BUI  in  equity  by  board  at  Bcbool  airectort 
of  the  St.  Clair  nb-acbool  district,  tlie  Hum- 
boldt sub-scboot  district,  the  Wiidtendiam 
sabaduwl  district,  the  JUlui  subacbool  dis- 
trict, the  Ut  Washington  sub-school  die* 
trlct,  the  Mooongabela  sub-school  district. 
tlM  Knox  SDb-Bchool  district,  the  Tbaddeus 
Stephens  sub-scbool  district,  tbe  Riverside 
Bub-Bchool  district  the  Lucky  sub-school  dis- 
trict, the  Morse  sub-school  district,  the  Bir> 
mingham  sub-school  district,  and  tbe  Bed- 
ford sut>«chool  district  against  the  Monon- 
gahela  Water  Company  to  uijoln  defendant 
from  cutting  off,  stopping,  or  Interfering 
with  the  free  sniiply  Oit  water,  through  tbe 
pipes  end  conduits  of  the  said  ditfmdant 
oompany,  to  the  school  balidings  of  tbe  sev- 
eral sub-school  districts  of  the  city  ot  Pitts- 
burgh, plaintiffs  in  said  bill.  From  a  decree 
for  plaintiffs,  defendant  appeals.  Reversed. 

The  following  is  the  opinion  of  tbe  court 
below: 

"Tbe  bill  in  this  case  Is  filed  on  behalf  of 
thirteen  sub-school  districts  of  the  city  of 
Pittsburgh,  tn  which  they  complain  that  the 
defendant  company  threatens  to  shut  off  the 
supply  of  water  from  tbe  school  buildings, 
and  praying  that  it  be  restrained  from  so 
iUOng.  These  districts  are  all  located  in  the 
city  of  Pittsburgh,  on  the  south  side  of  the 
Bfonongahela  river.  From  the  bill  It  appears 
that  tiie  defendant  company  Is  a  corporation 
organized  and  authorised  to  supply  water  to 
that  part  of  the  city,  and  Is  the  only  com- 
pany authorised  so  to  do;  that  by  ordinance 
of  S^tember  23,  1880,  tbe  coundla  of  said 
dty  directed  the  assessor  of  water  rents  to 
omit  from  said  assessment  all  bulliUnga  used 
as  public  scbooltaouses:  that  by  ordtnancs 
of  December  22,  1885,  the  councils  of  said 
city  authorized  the  mayor  to  alter  Into  a  con- 
ti-act  with  the  defendant  company  whereby 
the  city  agreed  not  to  ext«id  its  water  sys- 
tem into  the  district  south  of  the  Kiononga- 
hela  river  during  a  period  of  21  yeai-s,  upon 
certain  conditions  prescribed,  and  a  contract 
was  so  made  dated  December  23,  1885.  Tbe 
clause  of  said  contract  upon  which  tbe  con- 
troversy arises  Is  as  follows:  'The  said 
Monongahela  Water  Company,  Its  successors 
and  RBslgns.  shall  hereafter,  and  for  said 
term  of  twenty-one  years,  make  its  assess- 
ments of  all  wstv  rents  In  the  said  wards 
at  rates  not  higher  than  those  in  each  class 
of  wnter  rents  assessed  by  the  said  city  of 
PittsbQi^h  in  the  wards  lying  between  tiie 
Monongahela  and  Allegheny  rivers.*  The 
bin  claims  that  under  this  contract  the  school 
districts  are  exempt  from  assessment  for  wa^ 
ter  vsed  In  their  buildings,  and,  having  re- 
fused to  pay  the  assessments  made  for  the 
year  1S04,  tbe  company  threatened  to  shut 
off  tbe  water.   Tbe  defendant  does  not  deny 


the  tmeta  alleged,  bnt  claims  tkat  tt  ham  the 
right  to  assess  and  otrilect  a  reaaonsMe 
amount  for  soch  supply  of  wmt«r»  ud  in 
support  of  its  claim  sa^  that  from  tlie  time 
of  tbe  making  of  said  contnut  it  bas  as- 
sessed, and  ttaa  offlcoa  of  the  sub-scbool  dis- 
tricts have  paid,  the  amount  daimed  an- 
nually, as  they  had  d<»e  before  said  oontract 
was  made,  and  that  tbe  dty  at  Pittsburgh 
has  also  paid  for  water  supplied  to  pabUc 
buildings,  and  for  all  other  putposes,  accept 
for  fire  plugs,  which  are  specially  exceptjed 
by  the  contract  Defendant  contends:  (li 
That  MnAer  this  contract  It  is  not  bound  to 
supply  water  to  tbe  school  bnUdlnss  free  of 
charge;  (2)  that  upon  nonpayment  of  tbe 
charges  It  is  Justified  In  shutting  oBT  tbe 
supply  of  watsr;  (&)  that  plalnturs  are  not 
entitled  to  msintain  this  bill,  because  tbey 
are  not  parties  to  the  contract 

"A  serious  objection  to  the  bUl  mlsht  be 
fouad  In  the  tect  that  a  number  of  separate- 
school  districts  have  joined  as  plaintlffa.  It 
Is  true  that  thdr  rights  arise  under  tbe  same 
ecnitract,  and  are  Identlfial  in  character,  but 
they  are  not  Joint  This  questton  vaa  not 
raised;  and  the  other  question,  as  to  tbeir 
right  to  enforce  the  contract,  was  not  press- 
ed, both  parties  expressing  a  desire  to  have 
tbe  main  questtui  settled,— ttat  Is.  tbe  right 
of  the  defendant  ctmipany  to  ctaarse  and 
collect  for  water  supplied  to  school  buildings 
situated  in  tbe  dty  at  Plttsbon^  south  of 
the  Mottongafada  river.  This  depends  upon 
thecMMtrectlon  and  api^lcatloa  of  the  clause 
of  the  oontract  above  dted.  The  true  mean- 
ing and  effect  of  any  instrument  must  be 
found  In  the  words,  lUnstrated  by  tbe  eon- 
text  and  the  circumstances.  The  territory 
known  as  the  'South  fflde,'  fn  which  the 
school  districts,  plaintiffs,  are  located,  was 
annexed  to  the  dty  of  Pittsburgh  In  1872. 
Prior  to  that  time  tbe  Monongabela  Water 
Company  was  organized,  and  supplied  the 
inhabitants  with  water.  About  18S5  the 
dty  of  Pittsburgh  proposed  extending  Its 
system  Into  the  some  district,  and  bad,  at  an 
expense  at  over  $100;000,  extended  a  main 
pipe  across  the  river,  and  for  some  distance 
OD  Carson  street  This  was  done  In  order 
to  give  to  sll  the  cltisois  of  Plttsburgli  tbe 
benefits  of  the  water  system,  which  had 
been  constnicted  at  great  expense  at  public 
cost  Tbe  execntlon  of  ttils  iBtentltm  would 
have  greatly  inqiaired.  If  It  did  not  mtirely 
destroy,  the  value  of  tb»  water  conqiany's 
prapertj.  This  was  fdt  to  be  an  Injustice 
to  tbe  oompany,  which  bad  expanded  lai^ 
sums  of  money  In  the  erection  of  worha  be- 
fore the  dty  bad  acquired  Jurisdlctttm  over 
that  tenitory.  Negotiations  were  entered 
Into  bet^reen  the  dty  and  tbe  water  com- 
pany, which  resulted  la  the  adoptlffli  of  tbe 
ordinance  of  Dec^ber  22, 1885,  and  tbe  exe- 
cntlon of  the  contract  of  December  23,  188;». 
Tbe  evident  purpose  of  this  aeti<w  was  ti» 
do  Justice  to  the  water  company,  and  secure- 
to  the  dtlxens  of  Plttsbiu'gb  south  oC  tbi> 
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Moiioii«abeU  tiie  aame  idgbts  and  prlTUogaB 
as  tboae  reatdlnv  In  otber  parts  of  the  oitj. 
With  that  in  t1«w»  the  tdaiue  In  oontzorenir 
was  InsftrTwIi  These  motives  and  pnivoass 
are  cleajrly  ahown  by  the  reditals  in  the  or- 
dinance,  to  which  the  contract  refers,  and 
apoB  vhlch  it  is  based,  and  we  are  aC  flie 
uptaloa  that  the  lansuage  used  is  Buffi<dent 
to  effect  this  purpose.  It  reeognlMs  the  fact 
that  the  city  lias  schedules  of  watw  rents 
in  the  wards  lying  between  the  Monongaheta 
and  AU^Khoiy  rivers,  uid  makes  these  ^e 
basis  for  assessments  in  the  wards  lying 
soath  of  the  Mawngahela  river  by  the  water 
conqtany.  If  a  certain  class  of  pn^^erty  is 
not  found  In  the  schedules  of  the  city  of 
I'ittsbnri^,  there  would  be  no  basis  for  as- 
sessment by  the  water  company;  wid  where 
sach  pnqterty  to  mtedflcaUy  exempted  frnn 
assessment  1^  the  dty,  there  la  no  reasfm 
why  the  watw  eonqumy  should  have  the 
right  to  make  an  arbitrary  nte  for  Itself. 
Thia  would  seem  to  be  the  logical  remit  of 
the  transaictton.  It  la  not  disputed  that  the 
city  may  nuike  such  asseesmoit  as  it  deems 
proper,  and  if  it  had  plaoed  a  nominal  assesa- 
mmt  upon  school  buUdinga  the  water  com- 
pany could  not  oouiplain,  but  would  be  bound 
by  the  oonteact  to  do  the  same.  To  hold 
that  It  would  be  bound  by  a  Dominal  assess- 
ment, and  not  bound  by  an  exemption,  would 
be  "sticking  in  the  hark.'  On  the  other  hand, 
to  hcrid  that  the  cmnpany  mts  not  boiund  by 
the  city  aemptUm,  but  that  in  such  case  It 
might  make  such  diarge  as  it  deemed  rea^ 
Bonabl^  would  violate  the  dear  puiitose  of 
the  paitiss  hy  destrorlng  the  equality  be- 
tween Un  sections  of  the  <dty,  and  impose  a 
burden  ap(m  one  part  of  the  dty  from  which 
the  other  ia  tree.  We  are  thst^ora  of  the 
opinion  that  the  ezanptiQn  of  school  build- 
ings by  the  dty  of  Plttadnugh  requires  a  like 
exemption  by  the  water  omquuiy  in  the 
wards  of  said  city  south  of  the  Monongahela 
rirer,  and  that  it  should  be  restrained  from 
shutting  off  the  water  because  of  the  non- 
payment of  asseeaments  made  against  them. 

"We  have  given  tnil  considwation  to  tiie 
action  of  the  officers  of  the  school  boards 
recognizing  the  right  of  the  water  company 
to  make  such  assessments,  and  of  the  city 
offlcera  in  payment  of  rents  assessed  against 
property  of  the  city,  but  do  not  think  such 
action  should  prevent  the  enforcement  of  the 
contract  as  we  understand  it" 

Watson  4b  McCleave  and  raioa.  D.  Cama* 
ban,  for  appellant.  Wm.  L.  Monro  and  Thos. 
Patterson,  for  appellee. 

MirCHEIXp  7.  The  third  clause  of  the 
agreement  betT^een  the  city  of  Pittsburgh 
and  the  appellant  provides  that  the  appellant 
ahatl  make  its  assessments  of  water  renta 
la  tbe  stipulated  territory  "at  rates  not  high- 
er than  those  in  each  class  of  wata  rents 
assessed  by  the  dty  of  Pittsburgh  In  the 
Tards  between  the  rivers."  This  la  the  clause 
on  which  the  bill  Is  founded,  and,  If  It  were 


all  that  the  agreement  contained  on  the  sub- 
ject, It  might  Mr ly  be  held  to  apidy  to  ex- 
emptions, although  It  qpeaks  only  of  "assess- 
ments" and  "rates"  for  different  classea  of 
rents,  and  does  not,  In  terms,  refer  to  ex- 
emptions at  alL  The  next  <dauset  howevw, 
provides  that  the  idty  shall  famish  water  to 
ha  oWn  mains  timi  laid  or  being  laid,  for 
the  purpose  of  supplying  the  fire  plugs  and 
watering  the  streets  along  the  lines  of  said 
mains.  The  next,  or  fifth,  clause  then  pro- 
vides thst  the  appellant  shall  supply  all  the 
other  fire  plugs  then  or  thoeafter  put  in  by 
the  city,  without  any  charge.  These  two 
clanses  show  oonchisiv^  that  the  aubject 
of  exemptions  was  considered  end  provided 
for  by  the  parties.  If  the  oonstmctton  con- 
tended for  by  the  complainants  is  cortect. 
then  tbe  city,  making  no  assessment  tor 
its  own  fire  plugs  or  street  watering  between 
the  rivers,  as  it  is  agreed  that  it  did  not  th^ 
or  now.  would  have  been  mtltled  to  have  all 
Its  plugs  on  the  south  side  supplied  by  tbe 
water  convany  free,  and  clause  B  would  have 
been  superfluous,  and  clause  4  In  e<mflict 
with  the  Intuit  of  the  parties.  These  two 
clauses  therefore  show  the  cohstructton  put 
by  the  parties  themselves  on  the  contract, 
and  they  show  also  that  the  subject  of  ex- 
emptions was  in  their. mlnda,  and  was  dis- 
posed of  by  them.  The  specification  of  a 
limited  class  of  exemptions— fire  plugs  not  on 
the  line  of  the  city's  pipes  already  laid  or 
being  laid— shows  that  no  othw  class  waa 
to  be  exempt.  "Bxpressio  \miuB  exdusio  al- 
teriua."  This  Inevitable  deduction  from  the 
language  of  the  agreement  is  strengthened, 
though  it  is  not  uecessaxy,  by  the  circum- 
stances. The  water  company  was  then  char- 
ging schoolhouses.  If  tbe  intention  was  that 
thereafter  It  should  not  do  so^  It  Is  to  be 
presumed  that  their  exemption  would  have 
been  provided  for  as  that  of  fire  plugs  waa. 
And  the  conduct  of  the  parties  Is  In  entire 
accord  with  this  view,  for  the  water  rents 
were  regularly  charged  by  the  appellant,  au& 
regularly  paid  by  the  school  districts,  for 
eight  years,  before  the  latter  gave  any  sign 
of  their  present  Idea  of  their  rights.  Even 
if  the  contract  were  much  more  obscure  or 
doubtful  tlian  it  is,  this  conduct  of  the  parties 
for  such  a  period  would  have  great  weight 
in  a  court  of  equity  against  the  present 
claim. 

As  to  the  suggestion  that  the  dty  may 
place  a  nominal  assessment  on  Its  school- 
houses,  and,  the  water  company  being  oblig- 
ed to  follow,  there  would  result  a  snperficlal 
and  unsubstantial  distinction  between  being 
bound  by  a  nominal  assessment  and  not 
being  bound  by  an  exemption,  it  Is  only  neo- 
tiaiKoa-y  to  say  tUat  if  tbe  dty  should,  by  such 
a  subterfuge,  attempt  to  do  indirectly  what 
it  has  no  power  to  do  directly,  a  court  of 
equity  woiUd  have  no  difficulty  in  dealing 
promptly  and  effectually  with  such  an  effort 
Decree  reversed,  and  bill  directed  to  be  die* 
missed,  with  costs. 
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Id  re  ROAD  IN  OHIO  AND  BOSS  TOWN- 
SHIPS. 

(Supreme  Court  of  PennssiTania.  Jan.  7, 
1895.) 

BlOn  WATS— BSTABLrSBU  Bin^NaCBSStTT— 
VlEWBKS. 

1.  The  question  of  the  necessity  of  a  pro- 
posed public  road  must  be  determined  in  th^ 
duly-appointed  mode  of  proceedings,  by  views, 
re-views,  and,  in  the  discretion  of  the  court,  re- 
reviews;  and  It  1b  error  for  the  court  to  deter- 
mine  the  question  on  evidence  given  before  it  on 
appeal  from  the  reports  of  viewers. 

2.  Tie  appointment  of  one  of  the  petitioners 
for  a  new  road  as  one  of  the  re-rlewera  to  de- 
termine ita  necearity  la  an  irrefolarity  which 
ritiatea  all  inbeeqnent  proceedings. 

Appeal  from  court  of  quarter  aesBlrau,  At 
leghmy  county. 

Petition  b7  diTers  dtisens  and  taxpayers 
for  a  new  road  In  Ohio  and  Ross  townshipfl. 
Viewers,  ro-vlewers,  and  re-revlewers  w«e 
appointed  by  the  court;  and,  on  aitpeal  to 
the  court  from  their  reports,  the  coart  heard 
testlmoi^,  and  denied  the  petltUm  <m  the 
ground  that  there  was  no  necessity  for  the 
road.   Petitioners  appeaL  Berenwd. 

N.  W.  Shafer,  for  appellants.   B.  B.  Petty, 

for  appellees. 

STERRETT,  C.  3.  Owing  to  Illness  ot  the 
coonty  engineer,  who  by  special  law  was 
both  Tlewer  and  artist,  the  first  order  to  view 
was  duly  extended,  and  made  returnable  to 
June  sessions,  1892.  at  which  a  report  In 
faror  of  the  proposed  road  was  made,  ai>- 
proved,  and  the  width  of  road  fixed  at  33 
feet.  At  September  aesslous  a  petition  in 
due  form  was  presented,  and  re-vlewers  were 
appointed,  one  of  whom,  John  English,  Is 
admitted  to  be  a  signer  of  the  oiHglnal  peti- 
tion. Before  said  re-viewers  reported,  the 
appointment  of  Mr.  English  was  specifically 
excepted  to,  but  it  does  not  appear  that  any 
action  was  taken  thereon.  At  December  ses- 
sions, 1892,  two  of  the  re-vlewers,  one  of 
whom  was  Mr.  English,  reported  against  the 
road,  and  their  report  was  confirmed  nisi. 
Re-revlewers,  snbsequently  appointed,  re- 
ported In  favor  of  the  road.  Exceptions  to 
reports  of  viewers  and  re-revlewers  having 
been  filed,  a  commissioner  was  appointed, 
and  a  moss  of  testimony,  covering  22  pagea 
of  the  paper  book,  was  taken,  mainly  on  the 
necessity  of  the  proposed  road.  Finally  the 
court  sustained  the  exceptions,  set  aside  the 
reports  of  the  viewers  and  re-revlewera,  and 
confirmed  the  report  of  the  re-vlewers,  say- 
ing: "We  think  the  evidence  does  not  show 
a  necessity  for  a  public  road."  This  remark 
would  appear  to  Indicate  that  the  learned 
court's  decision  was  based,  not  upon  the  re- 
port of  either  viewers,  re-viewers,  or  re-re- 
vlewers, but  up<m  the  mass  of  testimony 
taken  on  a  sort  of  general  appeal  from  the 
reports  of  viewers,  etc.  Strictly  speak- 
ing, that  testimony  la  no  part  of  the  record 
before  ue;  nor  do  we  think  It  was  properly 
before  the  court  below  on  the  question  of 


necessi^  w  iu»neceflslt7  of  tibe  proposed 
roftd.  That  qnestlon  sbooM  be  detenntawd. 
In  tiie  diOy-aKM^ted  mode  of  proceecUng. 
by  Ttews,  re-rlews,  and.  In  tbe  dlwiettaa  of 
the  court,  re-rerlews.  But,  aside  from  aU 
other  cuisldMratlons,  tiie  appointment  of  Mr. 
Bnglisfa,  one  oC  the  original  petltUmers  for 
the  road,  as  a  re-vlewer  was  an  irrecidarlty 
that  Is  fatal,  at  least  to  aU  iffoceedlngs  sob 
sequent  to  the  presentation  of  the  petition 
fbr  appointment  of  re-rlewm.  In  Road  In 
Donegal,  4  Teates,  47%  this  comrt  reversed 
the  proceedings,  "as  vtH  because  tbere  bad 
been  no  ro-vlew,  as  that  one  of  the  petltloo- 
ors  for  the  road  bad  been  appointed  a  re- 
viewer,"  and  said:  "It  Is  Inconsistent  with 
the  first  prindides  of  jiutlce  that  the  aame 
person  should  be  both  Judge  and  party."  To 
the  same  effect  are  In  re  Boad  In  Radnor. 
D  Bin.  612,  and  In  re  Boad  Aram  McClays- 
bnrg,  4  Serg.  ft  B.  200.  In  the  former,  the 
Avct  that  a  peUtlmer  acted  as  a  re-viewa 
vas  declared  "fatal  to  tiie  proceedSng."-^^ 
Irr^ularlty  that  cannot  be  orertooked."  In 
this  case,  as  we  have  seen,  the  proceedings, 
np  to  and  including  the  presentation  of  the 
petition  for  appointment  of  re-Tiewers,  are 
regular,  and  hence  tiwre  i^pears  to  be  no 
necessity  for  setting  them  aside.  When  the 
record  Is  returned  to  the  court  bdow,  pro- 
ceedings may  be  resumad  1^  a^iolnting 
competent  re-vlewers  <m  the  petition  duly 
presented  for  that  purpose  on  September  & 
1802,  and  tbmce  duly  prosecuted  to  flnal  de- 
cree. It  Is  thertfOTB  adjudged  and  demed 
that  all  proceedings  subsequent  to  the  pres- 
entation of  the  petition  for  awolntmmt  ot 
re-Tiewers,  including  the  anvolntmefDt  of  re- 
viewers erroneously  made  thereon,  be  re- 
versed and  set  airide,  and  it  Is  wdered  that 
the  record  be  remitted  to  the  ixmrt  below 
for  further  proceedings  in  acoordaiuja  with 
the  foregoing  opinion. 


MATCHETTB  v.  GOLBUBN. 

(Supreme  Goort  of  Penoaylvania.  Jaa.  28. 

18t>5.) 

C!OXTKA0T8— ComTRDOnOff. 

An  assignee  of  a  contract,  giving  him  the 
exclusive  right  to  sell  soda  water  and  sof' 
drinks  on  a  line  of  steamers,  agreed  to  pay  69 
per  cent  of  the  gross  receipts  to  the  steamship 
company  until  the  total  percentase  amounted  to 
$5,000,  and  thereafter  to  pay  the  company  50 

Kr  cent  of  the  gross  receipts,  "and  to  pay  the 
SBigoor],  at  the  close  of  each  day,  "EPA  per 
cent,  of  said  gross  receipts  for  such  day."  H<U, 
that  the  assicrnor's  right  to  his  percentage  was 
absolute  at  the  close  of  each  day,  and  did  not 
depend  on  the  question  whether  the  ateamahip 
company's  percentage  of  the  gross  receipts  had 
reached  $5,000. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Assumpsit  by  Frank  J.  Matchette  against 
Arthur  Colbum.  Judgment  was  rendered 
for  plaintiff,  for  want  of  a  sufficient  affida- 
vit of  defense,  and  defendant  appeals.  Af- 
firmed. ^  . 
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Tbe  plaintiff,  Hatchetto,  on  April  20.  1893, 
procured  a  written  agreement  from  the 
World'!  Fair  Steamship  Supply  Company, 
eDtltlln^  him  to  sell  soda  water,  etc.,  on  the 
boats  and  docks  of  said  company,  at  and 
near  Chicago,  for  which  he  agreed  to  pay 
tbe  company,  at  the  close  of  each  day's 
salo,  00  per  cent  of  tbe  gross  receipts  of 
such  sales,  and  a  further  sum  of  10  per  cent, 
of  each  day's  sales  at  the  close  of  each  day, 
until  the  total  percentage  thus  paid  should 
antomit  to  15.000.  The  extra  10  per  cent, 
was  to  be  refunded  to  Matchette  when  tbe 
company  had  received  f5,00a  On  April  27, 
LS83,  Matchette  executed  an  assignment  in 
vTltlng  of  all  bis  rights  In  tbe  contract  of 
April  20,  1883.  to  J.  H.  DUworth  &  Co.  In 
ronstderatlon  of  this  assignment,  J.  H.  Dil- 
trorth  &  Co.  agreed  to  pay  to  the  World's 
Fair  Steamship  Supply  Company  00  per 
cent,  of  the  gross  receipts  of  sales,  at  th^ 
close  of  each  day,  until  the  total  percentage 
so  paid  Bhonld  amonnt  to  $5,000,  and  there- 
after they  should  pay  to  the  World's  Pair 
Steamsbip  Supply  Company  SO  per  cent  of 
such  gross  receipts,  and  to  pay  to  Matchette 
(appellee)  12*4  per  cent  of  tbe  gross  receipts 
of  each  day  at  the  close  of  each  day,  Tbe 
assignment  of  April  27th,  by  which  J.  H. 
DUworth  &.  Co.  acquired  the  rights  of 
Matchette  under  the  contract  of  April  20, 
1893,  required  J.  H.  DUworth  &  Co.  to  give 
to  Matchette  a  bond  in  (5,000  for  the  per- 
formance of  the  agreements  on  tbe  part  of 
J.  H.  Dilwortb  &  Co.  contained  In  tbe  as- 
signment That  Nmd  was  given,  Colbnm, 
tbe  defendant  and  J.  H.  DUworth  &  Co.  be- 
ing the  obligors,  which  bond  was  a  joint 
and  several  one.  The  breech  of  the  agree- 
ment consisted  In  the  failure  of  DUworth 
&  Co.  to  pay  to  Matchette  (appellee)  12^ 
per  cent  of  the  gross  receipts  of  each  day's 
sales,  at  the  close  of  each  day,  from  July  1st 
to  October  Slst  as  by  the  agreement  of 
AiHll  27, 1893,  they  were  bound  to  do,  which 
percentages  amounted  to  $826.00. 

The  affidavit  of  defense  is  as  follows: 
"Arthur  Colbum,  having  been  duly  sworn 
according  to  law,  says:  I  have  a  complete, 
Jast,  and  legal  defense  to  tbe  whole  of  the 
plalntltTs  claim,  and  which  defense  Is  as  fol- 
lows, to  wit:  (1)  I  admit  that  on  the  17th 
May,  1893,  J.  H.  DUworth  &  Co.  and  myself 
executed  and  delivered  to  Frank  J.  Match- 
ette (the  plaintiff  herein)  a  bond  In  the  sum 
of  $5,000,  the  condition  of  which  was  that  If 
J.  H.  DUworth  &  Co.  should  perform  a  con- 
tract dated  27th  April,  1893  (and  which  is 
£^biblt  6  to  plaintiff's  statement),  between 
them  and  Frank  J.  Matchette,  the  bond 
ibould  be  void;  otherwise,  It  should  remain 
In  foU  force.  To  the  allegation  in  the  plaln- 
tirs  statement  filed,  that  J.  H.  Dilwortb 
fiUIed  to  pay  twelve  and  one-half  per 
centum  of  the  gross  receipts  from  the  sales 
mentioned  In  said  contract  from  Ist  July  to 
SlBt  October.  1803,  and  that  these  sales 
Auioantcd  to  9&fii3JSa,  I  aver  that  by  tb* 


terms  of  the  said  contract  of  2Tth  April, 
1898,  3.  H.  DUworth  &  Go.  were  not  requir- 
ed to  make  the  payments  claimed  to  Frank 
J.  Matchette  until,  from  the  receipts  of  such 
sales,  they  should, first  have  paid  to  the 
World's  Fair  Steamsbip  Supply  Company 
sixty  per  centum  thereof,  and  also  until  such 
payments  to  the  supply  company  reached 
the  sum  of  $5,000,  as  by  reference  to  the 
said  contract  and  the  stipulation  In  that  be- 
half will  fully  appear,  and  which  stipulation 
Is  In  the  following  words,  to  wit:  'Second 
parties  [meaning  J.  H.  Dilwortb  &  Co.]  agree 
to  pay  over  to  the  World's  Fair  Steamship 
Supply  Company,  at  the  close  of  each  day, 
sixty  pM"  cent  of  tbe  gross  receipts  from  all 
sales  of  soda  water  or  other  soft  drinks 
that  they  shall  have  made  during  each  day, 
untU  the  total  percentage  paid  said  World's 
Fair  Steamsbip  Supply  Company  sball 
amount  to  $5,000,  and  thereafter  they  shall 
pay  to  tbe  World's  Fair  Steamship  Supply 
Company  fifty  per  cent,  of  seld  gross  re- 
ceipts, and  to  pay  to  first  party  [meaning 
Frank  J.  Matchette],  at  the  close  of  each 
day,  twelve  and  one-half  per  cent  of  said 
gross  receipts  for  such  day.'  And  I  further 
aver  that  although  J.  H.  Dilwortb  &  Co.  be- 
gan work  pursuant  to  tbe  said  agreement  of 
27th  AprU,  1803,  and  continued  to  work 
thereunder  until  3lBt  October,  1303,  they  did 
not  obtain  sufficient  gross  receipts  from  tbe 
said  sales  to  enable  them,  by  paying  sixty 
per  cent  thereof,  to  pay  any  more  than  $1,- 
676  of  the  $5,000  to  be  paid  to  the  said  sup- 
ply company.  The  said  sum  of  $4,076  they 
did  pay  to  the  supply  company  In  this  be- 
half, and,  to  make  up  the  sum  of  $o,(NX>,  I 
paid  the  said  supply  company,  for  J.  H. 
DUworth  &  Ca,  on  the  4th  November, 
1893,  $424  from  my  own  resources,  and  in 
no  manner  from  the  moneys  received  by  J. 
H.  DUworth  &  Co.  from  the  sales  above 
mentioned.  And,  by  reason  of  the  matter 
herein  aUeged,  J.  H.  DUworth  &  Co.  did 
not  fall  to  perform  the  agreement  as  is 
alleged  by  the  plaintiff's  statement  filed,  and 
consequently  the  condition  of  the  said  bond 
was.  In  this  behalf,  duly  performed.  (2)  In 
the  statement  filed  of  the  plaintiff's  claim, 
it  Is  also  alleged  that  the  plaintiff  and  J.  H. 
DUworth  &  Co.  settled  for  the  dealings  of 
the  tatter  under  tbe  said  contract  for  all 
transactions  prior  to  July  1, 1803.  Up  to  the 
filing  of  this  affidavit  I  have  not  been  able 
to  ascertain  whether  or  not  such  or  any  set- 
tlement was  had.  I  believe,  however,  it  re- 
fers to  payments  made  to  Frank  J.  Match- 
ette, as  the  agent  of  World's  Fair  Steamship 
Supply  Company,  by  J.  H.  DUworth  &  Co., 
of  which  I  had,  for  the  first  time,  Informa- 
tion on  or  about  27tb  June,  1893.  I  was  then 
Informed  (but  not  by  J.  H.  DUworth  ft  Co.) 
that  they  were  paying  to  tlxe  said  agent  sixty- 
two  and  one-half  per  cent,  of  the  gross  re- 
ceipts of  all  of  the  said  sales  under  the  con- 
tract of  27th  AprU,  1803,  Instead  of  sixty  per 
cent  thereof.  Thereaftw,  and  about  1st  Jnlyj 
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i6&3,  I  told  J.  H.  DUwortb  *  Co.  tbat  Bocb 
IM)>^iiientg  of  «LE(T-tvo  and  one-half  per  cent 
were  not  due  to  tbe  rapply  companjr,  and 
that  no  more  than  sirty  per  cent,  were  so  due, 
ty  virtue  of  the  said  contract,  and  I  insisted 
that  thdr  payments  should  conform  strictly 
to  the  obligation  of  the  contract  I  am  ad- 
vised that  such  Inaccurate  payments,  of 
which  I  was  Ignorant,  not  only  do  not  affect 
bat  cannot  be  used  as  an  Interpretation 
of  the  contract  by  the  parties  to  It  In  this 
suit  (3)  And  I  am  further  advised  that  the 
plaintiff's  alleged  cause  of  action  is  based 
upon  the  bond  of  17th  May,  IfiOS,  made 
jointly  by  J.  H.  Dllwortb  &  Co.  and  myself, 
and  that  as  I  alone  am  sued  herein,  the 
plaintiff  ought  not,  on  this  ground,  to  be  per- 
mitted to  proceed  until,  by  amendment  or 
otherwise,  he  shall  sue  both  obligors." 

Charles  Carver,  for  appellant  George  E. 
Johnson,  for  appellee. 

PER  CURIAM.  According  to  the  terms  of 
the  agreement  of  April  27,  1893,  J.  H.  Dll- 
worth  &  Co.  were  bound  to  pay  plaintiff,  "at 
the  close  of  each  day,  twelve  and  one-half 
(12%)  per  cent,  of  said  gross  receipts  for 
snch  day.'*  It  appears  to  have  been  so  un- 
derstood by  the  parties  thereto,  and  for 
more  than  two  months  settlements  were  ac- 
cordingly made  upon  that  basis.  The  con- 
struction now  contended  for  by  defendant 
was  an  afterthought  unwarranted  by  the 
language  employed  in  the  agreement  There 
was  therefore  no  error  in  sustaining  the  con- 
struction contended  for  by  plaintiff,  and  en- 
tering judgment  in  his  favor  for  want  of 
a  sufficient  affidavit  of  defense.  Judgment 
affirmed. 


In  re  BNGLBS'  ESTATE. 
Appeal  of  PHILADELPHIA  TRUST,  SAFE- 
DEPOSIT  &  INSURANCE  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  28, 
1895.) 

Wills— Gohstruotion—Akkuitibs. 

Testatrix  bequeathed  one-eighth  of  the 
iacomc  of  the  estate,  not  exceedina  $400  per 
annum,  to  a  niece,  "for  and  during  the  term  of 
her  natural  life,"  to  b«>  applied  by  her  to  the 
maintenance  of  herself  ana  h«  minor  daugh- 
ter until  the  dauRhter  shall  have  attained  the 
age  of  21,  "and  thereupon,  her  interest  in  the 
annuity  ceasing,"  $7,000  was  directed  to  be  paid 
to  the  daughter.  Sdd,  that  the  annuity  to  the 
niece  directed  to  be  paid  "during  the  term  of 
her  natural  life,"  did  not  cease  on  the  majority 
of  her  daughter,  and  the  payment  to  the  daugh- 
ter of  tlie  legacy  of  S7,000,  since  the  phrase, 
"and  thereupon  her  intereit  in  the  annuity  ceas- 
ing," referred  to  tbe  daughter's  interest,  and 
not  to  that  of  htt  mother. 

Appeal  from  oriAans*  court,  Pblladelphlii 

county. 

On  account  by  the  Philadelphia  Trust, 
Safe-Depoi^t  &  Iiwarance  Company,  trustee 
under  the  will  of  Charlotte  S.  Bnfiles.  da* 
ceased.   From  the  decree  In  favor  of  Mn. 


Rebecoa  (X  EchoU,  tbe  trustee  appeals.  Af 

firmed. 

Tbe  mattw  or^inally  oame  ok  for  liesricg 
before  the  audlttns  jv^lge^  wbo  deUvered  the 
following  i^lnlon: 

"There  was  no  objection  to  iJas  account 
which  was  filed  at  tikis  time  in  order  to  ob- 
tain an  lnten;>rebitlon  of  tbe  foUowfnff  daos* 
of  the  will  of  testatrix:  'And  to  pay  over 
another  one-eighth  part  of  the  income  there- 
of, not  exceeding  four  hundred  d<^l&rs  per 
annum  (everything  In  exoeee  of  tiiat  sum 
to  go  Into  the  residue  of  the  Income  of  my 
estate),  in  equal  quarterly  Installments  to 
Rebecca  C.  Schott  daughter  of  my  brother 
James,  for  and  during  the  term  of  her  uatu- 
ural  life,  to  be  applied  by  ber,  without  the 
duty  of  filing  any  accoont,  to  the  mainte- 
nance of  herself  and  of  Daisy  R.  Schott. 
until  Daisy  shall  have  attained  the  age  of 
twenty-one  years,  and  thareiivnni  hv  Intet^ 
est  In  this  annuity  ceasing,  to  pay  oat  of  the 
principal  of  my  rnldnary  estate  seren  thou- 
sand dollars  to  the  said  Daisy  U.  S<4iott: 
this  l^cy  to  lapse  If  die  die  btfore  the  age 
of  twen^-one.'  The  qnestlon  raised  Is 
whetber  this  annuity  still  oonttatues  to  be 
payable  to  Rebecca  O.  Schott  during  hw  life. 
Daisy  R.  having  arrived  at  the  age  of  twen- 
ty-one years,  and  been  paid  the  legacy  of 
$7,000.  The  testatrix  divided  the  mcomi 
of  her  residuary  estate  Into  els^ths,  five  of 
which  she  gave  to  tbe  aocountanta  In  trust 
for  fire  posons,  re^ectlT^.  named  by  fan. 
and  the  remaining  three-eighths  to  the  ac- 
oonntants  In  trust  for  Mavy  W.  Schott,  who 
iVPoAn  to  bare  been  the  principal  object 
of  her  bounty..  Ba^  of  tbe  five  perstuis 
was  to  have  an  eighth  of  the  Income,  pro- 
vided It  did  not  exceed  $400  per  annum,  and 
If  there  was  any  excess  over  that  sum  It 
was  to  fall  Into  the  residue.  Tbe  conto- 
tlom  In  this  case  arises  over  tin  coostmctlan 
to  be  placed  on  the  sentence,  hereupon  her 
Interest  In  this  annnity  cea^ng.*  To  whom 
does  the  pronoun  Im*  refer?  Rebecca  or 
Daisy?  It  will  be  necessary  to  look  at  tiie 
words  Immedla^  preceding,  which  are. 
**  *  *  to  the  maintenance  of  herself  aad 
of  Daisy  R.  Schott  untn  Daisy  shall  have  at- 
tained the  age  of  twmty-one  years,  and 
thereupim  her  interest  In  this  annuity  ceas- 
big,'  etc,  So  that  this  pronoun  'her*  ml^t 
well  be  considered  as  referring  to  either 
herself  (BebecoO'  or  Daisy,  and,  whichever 
of  them  It  was  intended  to  refer  to.  Is  to 
have  no  further  interest  in  this  annuity.  ! 
The  auditing  Judge  thinks  that  the  testatrix 
meant  that  the  annuity  should  cease  wha 
the  $7,(K)0  was  paid,  and  to  this  eandasloD 
he  is  impelled  by  a  number  ct  conaideia- 
tkms.  If  tUs  annuity  was  intended  to  ood- 
tinue  for  the  life  of  Mrs.  BdMCca  Schott 
there  Is  no  bequest  of  the  principal  at  Iter 
death,  as  In  all  the  oth»  cases,  exceptliif 
the  one  to  Mrs.  Rldgely  Schott— which  i* 
similar  to  this  one,  being  given  for  tbe 
matotenance  of  a  minor,— and  In  both  at 
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these  cases  tbe  ntm  of  sereu  tbonsand  do*- 

lars  Is  to  be  pold  to  the  mlniMr  on  her  orrlnl 
at  age,  and  In  both  It  Is  provided  tiiat  the 
annuity  flhaU  th«i  cease.  The  testatrix  no 
doubt  thooehk  tiiat  seres  tbovwuid  doUara 
would  be  about  oo&^hth  ct  the  xeiridiiar7 
(statet  tot  on  tbe  tominatjoa  of  the  annui- 
ties in  eadi  ease  hj  the  death  of  the  annul- 
lant  this  to  the  snm  irtte  dlrides  anions  tbe 
persona  for  whom  she  intends  the  same,  ex- 
cepting in  tbe  two  ouKS  where  the  WTes 
thousand  dollars  was  paid  to  minon  oh 
their  arrival  at  ase.  wher^  it  havbig  been 
already  diq^osed  of,  there  Is  no  farther  dls- 
portion  made  ct  it,  and  she  innki«  none. 
If  Daisy  R.  Scbott  has  taken  the  fund  whldi 
it  was  contemi^ted  would  prodoce  this  an- 
nuity, where  Is  the  annuity  to  come  from? 
Certainly  the  testatrix  did  not  mean  that 
this  should  be  paid  by  Mary  W.  Schott,  tlie 
residuary  le^tee,  who  is  the  principal  ob> 
Ject  of  her  bounty.  In  this  case  tbe  audit- 
ing Judge  thinks  that  the  bequest  was  really 
intended  for  Daisy  R.,  but,  she  behiff  a 
minor.  It  was  given  to  ber  mother,  for  her 
use  during  minority,  the  prtaudpal  to  be  paid 
to  lier  on  her  avrlTal  at  full  ace;  and  tlita 
flew  Is  pechaps  strengthened  the  con- 
dndli^  w<»^  of  the  dause  that  the  Jlegacy 
was  to  lapse  If  Daisy  died  before  the  age 
of  twenty-ene.  XJptm  the  whole  qnesdon 
the  audlUuK  Judge  thinks,  as  before  stated 
by  him,  that  this  annuity  ceased  vhea  the 
S7,000  was  paid  wee  to  Dakiy  B.  Bdiott; 
and  he  so  finds." 

Rebecca  C  Sdbott  excepted  to  the  forego- 
ing decision,  and  her  excepttons  were  su»- 
talned  by  the  orphans*  court  in  tMuic,  the 
ff^wlng  opinion  l)eing  filed: 

'Tbe  question  here  ivesented  Is  again  one 
of  intention,  and  this  can  be  beet  arrived  at 
by  a  conslderatliUL  of  the  entire  wUL  Bdn- 
oeU  V.  SUrk,  118  Pa.  St  IQB,  12  AtL  806; 
Baker's  Appeal.  115  I*a.  St  590,  8  Ati.  oaa 
And  'where  there  is  vo  ambiguity  in  the 
lerms  of  the  will,  a  doubt  aui^EWted  by  extra- 
neous clrcumataneea  cannot  be  permitted  to 
aflect  Its  construction.'  Gordon,  J.,  In  case 
last  cited,  following  Sponslar'a  Aiveal.  107 
Pa.  St.  95.  Testatrix  devised  and  bequeath- 
ed all  the  residue  of  her  estate  to  trustees, 
to  hold  and  pay  the  income  inter  alia,  as  fol- 
lows; 'To  pay  over  anotlur  one-eighth  p&t 
of  tbe  income  thereof,  not  exceeding  $400  per 
aonum  (everything  in  excess  of  that  sum  to 
go  Into  the  residue  of  the  Income  of  my  es- 
tate), Id  eq,ual  quarterly  payments,  to  Re- 
bjcca  C.  Sdiott,  daughter  of  my  brotbbr 
James,  tfK  and  during  the  term  of  her  natu- 
ral Ute,  to  be  applied  by  her,  without  the 
duty  of  filing  any  account,  to  the  malnte- 
oauce  of  h&rBeUt  and  of  Daisy  R.  Schott,  untU 
Daisy  shall  have  attained  the  age  of  twenty- 
one  years,  and  tiierenpon,  hex  interest  in  this 
aDQolty  ceasing,  to  pay  out  of  tbe  principal 
my  residuary  estate  <7,000  to  the  said 
Daisy  It  Schott;  this  legacy  to  lapse  if  sbe 
dto  bcfwe  the  age  of  twenty-one  years.'  At 


the  daaai  of  tesmtrlx,  Dal^  R.  Scihott  was 
a  minor.  The  annuity  was  paid  to  Mrs. 
Sdiott  mitll  Datay  attslned  faw  majority, 
since  wliidli  time,  It  being  recognised  by  tbe 
trostees  that  the  letter's  interest  in  the  an- 
nulty  censed,  abe  has  been  paid  her  legacy 
of  VfiOO.  But  it  is  now  contended  tlut  lira 
aehotfs  interest  In  tba  annuity  also  ceased 
vpon  Daisy  reaching  lawful  age,  and  slie  is 
therefore  no  kmgM-  entlOed  to  It,,  altiOougb 
it  Is  ex^essiy  directed  to  be  paid  to  ber  ta 
equal  qoarterly  payments  *  *  •  during 
tile  twm  of  her  natocal  Ute.'  But  we  cannot 
agree  wllii  this  constmctloa  of  the  language 
ot  the  will;  and.  aUboi^  the  clause  quoted 
la  not  sUUfnlly  ^wpared,  we  fall  to  dlseover 
that  It  admlta  ot  any  amblgnl^.  In  tbe  first 
place,  there  in  a  dear  and  unequivocal  gift 
of  one^^th  of  the  Income  to  the  extent  of 
four  hundred  dollars  per  anniira;  and,  in  the 
next  jdace.  In  equally  clear  and  express 
terms,  it  is  dbrected  to  be  paid  to  Mrs.  BiAott 
•during  the  twm  of  her  natural  life.*  Again, 
the  object  of  the  gift  is  stated  to  be  for  bar 
malntenanoe  and  that  of  Daisy  B.  Schott  as 
Itmg  ae  she  ranalned  a  minor.  But  it  was 
to  be  applied  in  her  ^cretlon,  and  for  which 
she  was  not  ailed  upon  to  account,  unless 
die  should  be  guilty  of  malvasatloo.  Bid- 
dle^s  Appeal.  80  Fa.  St  258.  Now.  while 
it  cannot  be  disputed  that  Daisy  K.  Sdtott. 
having  survived  bet  minority,  is  entitled  to 
her  legacy,  where  Is  there  any  expression  in 
the  will  abowing  the  Int^tion  of  testatrix 
to  be  In.  that  event  Mrs.  Schott  shall  no  long- 
er continue  to  receive  her  annuity?  After  a 
oarefid  ausldaratloo  of  the  c^anae  of  tiie  wlU 
above  quoted,  and  all  tbe  provisions  of  the 
will,  we  are  unable  to  BscertalD  any  such 
Intention.  It  Is,  howevo',  thou^t  to  be 
shown  by  the  e]Q>reaBloa  need  bgr  testatrix 
tn  oonnectloa  with  the  Indication  of  her  wish 
that  Daisy  be  maintained  also  out  of  the 
annuity  nntD  she  reached  the  age  of  21 
yean,  via.:  'and  tbereiqiott.  her  Intoest  in 
this  annuity  ceasing.'  she  shall  be  paid  tiie 
Bom  (Ht  97i000.  And  that  the  proaoOn  'her* 
reftrred  to  Mr«.  Sdiott  and  not  to  Dalfly. 
But  this  view  is  dearly  In  violation  oi  tbe 
rule  of  grammatical  constmctiim;  and  the 
proper  antecedent  referred  to  Is  Daisy  R- 
Schott^  not  lira.  RdMcca  Schott  Tbe  latter 
did  not  have  any  intoest  in  tbe  annuity.  It 
was  given  to  ber  absolutely  for  life.  But 
Dai^  had  that  which  was  re««nised  by  tes- 
tatrix as  an  'intoest  thoceln,  vis.  mainte- 
nance diuring  bo:  mlnorltr/  and  this  Intrawt 
in  the  annuity  tbe  testatrix  undoubtedly  in- 
tended to  cease  when  DsUq-  readied  ber  ma- 
Jorl^;  the  naafm,  no  doubt  being  that  thea 
she  could  be  malntalnecl  by  the  income  from 
ber  legacy,  and  would  no  longer  need  toe  this 
purpose,  say  any  portion  of  the  annnlty. 
That  this  is  the  prop»  conduslon  we  think 
is  shown  by  the  clause  In  tbe  wlU  Immedi- 
ately preceding  the  one  in  question.  Tliere 
testatrix  gives  a  similar  annuity  to  Mrs. 
Ridgely  Schott  te  be  applied  by  her,  with- 
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out  the  duty  of  accounUng,  to  the  mafnte- 
naiu^e  and  education  of   Charlotte  Bngles 
Schott,  until  she  shaU  have  reached  the  age 
ot  21,  and  thereupon  (this  annuity  ceasing) 
to  pay  to  Charlotte  Engles  Schott  $7,000,  and 
Mrs.  Ridgely  Schott  $2,000.  Here,  it  wUl  be 
obsOTed,  she  expreaedy  declares  the  annuity 
shall  cease  upon  Charlotte  reaching  tlie  age 
of  21,  and  bequeaths  a  legacy  to  the  former 
annuitant  Thus  she  was  abundantly  able  to 
express  her  intention.    And  when,  In  the 
next  Item  of  her  will,  she  glres  an  annuity, 
expressed  in  correct  and  technical  language, 
for  the  life  of  the  annuitant,  charged  with 
maintenance  daring  minority  only,  and  at 
the  expiration  of  which  bequeaths  to  the  lata 
minor  a  pecuniary  legacy  without  In  any 
way  disturbing  the  annuity  she  had  previ- 
ously given,  the  natural  conclusion  is,  such 
was  her  Intention,  and  the  annuitant  was  to 
receive  her  annuity  dining  life,  Irrespective 
of  the  fact  that  t^e  pecuniary  legatee  lived 
to  be  entitled  to  her  legacy.  And  this  con- 
struction is  not  to  be  aflfeeted  by  the  fact 
that  the  income  of  the  residuary  legatee  will 
be  diminished.  The  lattw  cannot  wdl  com- 
plain, as  by  the  will  she  Is  only  given  the 
Income  from  that  which  Is  left  aft«-  the  pay- 
ments previously  directed.  Both  pecuniary 
legacies  and  annuities  are  clearly  to  be  pre- 
ferred. And,  even  should  there  be  a  doubt 
as  to  the  meaning  of  testatrix,  In  view  of  the 
explidt  and  express  gift  of  the  annuity,  as 
already  shown,  it  will  not  be  permitted  to 
destroy  the  gift  It  will  *oot  be  cut  down 
by  any  subsequ«it  words  or  codicil,  unless 
an  equally  clear  intention  is  apparent;  and, 
when  a  bequest  is  once  made,  it  shall  not  be 
considered  revoked,  unless  no  other  meaning 
can  be  put  upon  the  language  of  the  testator.* 
In  re  Watts*  Estate,  3  Pa.  Dist  R.  343;  Wet- 
ter's  Appeal  (Pa.  Sup.)  12  Atl.  260;  Sbeetz's 
Appeal,  82  Pa.  St  213;  Relchard's  Appeal, 
116  Pa.  St  232,  9  Atl.  311.   MMch  more  might 
be  said  in  support  of  the  conclusion  we  have 
reached,  but  It  la  unnecessary.  After  a  care- 
ful analysis  of  the  other  provisions  of  the 
will,  with  the  clause  In  question,  we  are  con- 
firmed In  the  view  that  Mrs.  Schott  Is  enti- 
tled to  the  annuity  during  her  natural  life. 
We  do  not  remember  that  it  was  suggested 
at  the  argument  but  we  may  suppose  the 
contingency  foreseen  and  provided  for  by  tes- 
tatrix had  occurred,  viz.  the  death  of  Daisy 
In  her  minority.  Would  it  then  be  doubted 
that  Mrs.  Schott  is  still  entitled  to  the  annu- 
ity? We  think  not  Then  why,  in  the  ab- 
sence of  any  clear  and  explicit  direction  that 
it  is  to  cease  upon  Daisy  attaining  the  age 
of  21  years,  should  the  annuitant  be  deprived 
of  the  contribution  towards  her  maintenance, 
Intended  by  testatrix?  We  cannot  find  that 
she  contemplated  any  such  result.  Tbt;  ex- 
ceptions are  accordingly  sustained,  and  a 
final  decree  will  be  pr^iared  by  counsel  In 
accordance  herewith." 

WUUam  W.  Porter,  Frederick  J.  Qelger, 
and  George  <2>  Horwltz,  for  appellant  Hen- 


17  Badd  and  Wm.  A.  Uandenon.  for  appel- 
lee. 

PER  CTJRIAH.  In  the  light  of  the  di^r 
and  able  argument  of  appdlant'a  counsel  in 
supping  of  its  contentloii,  we  bare  folly  on- 
ddered  the  questtonB  presented  by  the  sped- 
flcatlons  of  erro^  but  Cor  reaaons  Blven  by 
the  orphans'  court  we  fliink  the  will  of 
Ghartotte  S.  Bntfea  was  rl^Aitly  conatmed, 
and  hence  there  Is  no  error  In  the  decree 
The  reastms  referred  to  are  dearly  and  con- 
dstiy  stated  this  learned  president  of 
that  court  and  on  his  opinion  the  decree  1« 
afltrmed,  and  appeal  dlamteed,  with  coats  to 
be  paid  by  appelant 


WILSON  et  ux.  v.  BOUD. 
(SutHreme  Court  of  Peon^Ivanla.    Jan.  28. 

1885.) 

LiuiTATiox  or  AoTiOKB  —  CoNTBAois  Rbu.tik« 
TO  Rbal  Estate. 
A  contract  to  purchase  real  estate  at 
■nNitTa  sale  obligated  the  purchasera  to  recon- 
vey  to  the  owner  on  being  repaid  the  amouot 
bid  at  the  sheri£f'B  sale  and  incumbrances  paid 
off  by  them,  and  provided  tiiat  if  the  owner 
was  not  able  to  redeem,  the  purchasers  should 
pay  her  the  difference  between  a  fixed  valua- 
tion and  the  amount  paid  out  by  the  pnrclias- 
ers  at  the  iherifTa  sale,  and  to  extbognish  the 
incumbrances^  Betd,  that  an  action  by  the 
owDer  to  recover  tiila  difference  waa  a  snit  for 
damages  for  noncompliance  with  a  contract  for 
the  sale  of  real  estate,  within  the  meaniag  of 
Act  April  22,  1856,  |  6  (P.  L.  185611^021. 
which  provides  that  no  action  shall  be  btonght 
on  sttch  a  contract  but  within  five  years  after 
It  is  made. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Aasnmpalt  by  BcAert  Wllaon  and  I<ydla  A 
Wilson,  his  wife.  In  right  of  said  wife. 
Mnlnst  James  H.  Bond  and  Oeonge  S.  Bond. 
From  an  orda>  dlscharghig  a  mle  for  judg- 
ment tot  want  of  a  aufllclent  a^avlt  of  de- 
Uma,  pliOntiffs  appeal.  Affirmed. 

The  fftcts  are  stated  snbstaatlally  as  fol- 
lows In  plaintiff's  statement  of  claim:  "On 
October  6, 1879,  Lydla  Ann  R(«ers,  who  vras 
then  a  widow  (now  I^dla  Ann  Wilson),  the 
anMllant,  entered  Into  a  written  agreement 
u^der  seal,  with  her  undes  James  H.  Boud 
and  George  S.  Boud,  trading  as  Boud  & 
Bro.,  concerning  a  piece  of  real  estate  in 
Philadelphia  which  she  owned  In  fee.  This 
real  estate  was  about  to  be  sold  by  the 
sheriff  for  arrears  of  ground  rent  Its  value 
was  cmslderably  In  excess  of  any  incum- 
brances. The  appellant  was  unable  to  at- 
tend the  Aerlffs  sale,  but  was  desirous  to 
protect  her  Interest  In  the  prt^erty.  Boud 
A  Bro.  then  agreed  to  go  that  afternoon  to 
the  sheriffs  sale,  and  try  and  buy  the  prop- 
erty, and.  If  they  bought  It  to  hold  It  for 
appellant's  beieflt  or  reconvey  it  to  her  ap- 
on  the  payment  of  the  amount  Boud  &  Bw. 
paid  for  It,  together  with  the  expenses.  It 
was  agreed,  if  appellant  waa  either  unable 
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or  unwOUiig  to  take  U  bac^  that  tben  Boad 
&  Bro.  Btaoald  pay  ber  for  It  at  the  price  ot 
$9,00a  Bond  &  Bro.  were  to  be  allowed 
credit  for  tbe  amonnt  bid  at  sh^rlirs  sale 
and  the  Incumbrance  against  it  Bond  3t 
Bro.  did  buy  aa  contemplated,  and  took  the 
sherUTs  deed  In  their  own  name,  on  No> 
rember  22, 1879,  and  entered  into  possession. 
Improved  tbe  premises,  and.  owing  to  appel- 
lant's inability  to  have  a  recwreyance,  they 
bave  since  remained  the  owners  tliweof. 
Tbe  price  tbey  bid  and  paid  for  It  at  tbe 
sherliTa  sale  was  $3,400.  The  only  incum- 
brauce  was  a  ground  rent  (principal),  $4,800. 
Deducting  the  aggregate  of  these  two 
amounts,  viz.  $8*200,  from  the  price  Boud 
&  Bro.  had  agreed  to  allow  appellant,  vIsl 
(9,000,  there  remained  a  balance  doe  ber  of 
$800.  To  recover  this  balance  of  $800  from 
Boud  &  Bro.,  this  suit  was  brought" 

The  affidavit  of  defense  is  as  follows: 
"George  S.  Bond,  one  of  the  defendants  In 
tbe  above  case,  being  duly  sworn  according 
to  law,  says,  that  he  Is  advised,  and  th&^ 
fore  avers,  that  the  plaintiff's  statement  filed 
does  not  make  out  for  her  a  prima  facie 
case,  upon  which  judgement  oug^ht  to  be  en- 
tered for  her.    Nevertheless,  he  saya  be  has 
a  good  defense  on  tlie  merits  of  this  case, 
which  defense  is  aa  follows:    The  plaintiff's 
property  was  advertised  for  sale  by  the 
sheriff  on  the  day  the  said  agreement  was 
signed.    She  begged  affiant  and  his  iHother 
lames,  now  deceased,  to  bid  it  up,  or  buy 
it  Id  for  her,  to  save  a  sacrifice.    Her  couu- 
M  then  drew  up  tbe  contract  sued  on,  which 
tliey  sigued  without  fully  comprehending  ite 
legal  effect    They  did  bid  tbe  property  up 
to  Its  full  value,  but  she  neglected  to  take 
'wr  sherlfTs  deed,  and  at  tbe  last  moment, 
to  save  her  again,  they  were  obliged  to 
raise  the  whole  of  the  consideration  money 
at  great  sacrifice  to  themselves,  and  pay  it 
io  to  the  sheriff.    She  removed  all  the  per- 
sonal pr<H;>erty  that  was  worth  taking  away, 
she  knowing  full  well  that  the  property  had 
already  cost  them  more  than  it  was  worth, 
□ever  made  any  claim  or  i^etense  that  they 
awed  her  anything  on  account  of  said  agree- 
ment, although  she  was  living  part  ot  the 
time  In  my  said  brother's  family,  being  a 
near  relative,  on  friendly  terms  with  both  of 
ns.   On  tbe  contrary,  I  am  Informed,  be- 
lieve, and  expect  to  be  able  to  prove  that  she 
has  acknowledged  that  she  had  been  fully 
settled  with  by  my  brother  and  me.    It  la 
Dot  tme^  as  stated  in  said  statement  filed, 
that  she,  'on  Decnnber  1,  1879,  notified  the 
defendants  that  she  had  elected  to  allow  the 
d^endants  to  retain  the  said  property,  and 
to  acoonnt  to  and  pay  ber  within  one  month 
after  the  delivery  ot  the  sheriff^  deed.'  .On 
the  contrary,  tiMogb  we  bave  treqnoitly  met 
on  the  most  friendly  terms,  she  has  never 
claimed,  or  pretended  to  claim,  anything  on 
UKxrant  ot  said  agreement   The  first  Intl- 
(satlaa  we  ever  received  was.  shortly  before 
wit  brought,  I  got  a  letter  frcmi  her  counsel 


wishing  me  to  comprcmilse  tbe  claim.  I 
never  bav^  and  I  do  not  now,  admit  that 
they  have  any  dalm." 

The  defense  principally  relied  on  was  Act 
AprU  22.  18C6.  {  6  (P.  L.  1856,  p.  582).  wbieh 
reads  as  foUowv:  "Mo  right  ot  entry  shall 
aocme  or  action  be  maintained  for  a  spe> 
dflc  performance  of  any  contract  for  the  sale 
of  real  estate  or  for  danu«es  for  noO'Couqdl- 
ance  with  any  such  contract  or  to  enfovoe 
an  equity  of  redemption  after  re-entry  for 
any  coadltlw  brokoi,  or  to  enforce  any  Im- 
plied or  resulting  trust  as  to  realty,  bnt 
within  five  years  after  such  contract  was 
made  or  such  equity  or  trust  accrued  with 
the  right  of  entry,  unless  Bach  contract  shall 
give  a  longer  time  for  Its  p«^ormance.  or 
there  has  been  in  part  a  snbstantlai  perform- 
ance, or  such  contract,  equity  of  redMnptlon 
or  trust  shall  have  been  acknowledged  by 
writing  to  subsist  by  the  party  to  be  charged 
therewith  within  the  same  period:  provided, 
that  as  to  any  one  affected  with  a  trust  by 
reason  of  his  fraud  tbe  said  limitation  shall 
i)egin  to  run  only  from  the  discovery  there- 
of, or  when,  by  reasonable  diligence,  the 
party  defrauded  might  have  discovered  tbe 
same;  but  no  bona  fide  purchaser  from  him 
shall  be  affected  thweby  or  deiHived  of  the 
protection  of  said  Umitatlcm:  and  provided, 
that  any  person  who  would  be  sooner  barred 
by  this  section  shall  not  be  thereby  barred 
for  two  years  from  the  date  hereof." 

William  H.  Peace  and  Theodore  McFad- 
den,  for  appiAanti.  Lewis  Stover,  for  ap- 
pdleeL 

PEB  OUBTAM.  The  rule  tor  Judgment 
for  want  of  a  sufficient  affidavit  of  defense 
was  rli^tly  discharged.  There  is  nothing 
in  the  case  that  requires  dlscussloiL  Jodg^ 
ment  affirmed 


BHOADS  et  al.  v.  CENTRAL  COAL  DBAL- 
GAS'  ASS'N  et  al. 

(Bniwciae  Oourt  of  Pennsylvaida.  Feb.  4, 
189S.) 

Fliading — ArriDATiT  ov  Dsfensb. 

In  an  action  against  the  members  of  an 
unincorporated  association  for  goods  sold  and 
delivered,  an  affidavit  of  defense  which  alleges 
that  defendant  had  withdrawn  from  the  asfiocia- 
tlon  before  the  transaction  in  question  tooic 
place,  and  that  plaintiff  knew  of  this  fact 
states  a  good  defense. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Assuuipsit  by  Samuel  H.  Rhoads  and  W. 
Durrelt  Shuster.  partners,  against  Thomas 
Fltzpatrlek  and  28  others,  doing  business  as 
the  Central  Coal  Dealers*  Association,  for 
coal  sold  and  delivered.  A  rule  for  Judgment 
for  want  of  a  sufficioit  affidavit  of  defense 
was  made  absolute  against  Fltzpatiick,  and 
be  appeals.  Reversed. 

John  W.  Martin  and  Charles  J.  Shartcey, 
for  appdUmt  WUItam  H.  Bboemaksr,  tor 
appellees,  ^  t 
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6TE1BRETT.  0.  J.  Tlits  suit  agabiBt  the 
appellant,  Ttadmai  Fttzpatrlck,  and  28  otb- 
era,  "uow  or  late  dolns  biiatnew  as  the  Cen- 
tral Ooal  Dealen'  Association."  was  brought 
b7  Samuel  H.  Bhoads  and  W.  Dnrr^l  Shwh 
ter,  trading  as  Rhoads  &  Sbuster,  to  reoorei 
41,102.20,  balance  book  account  tot  coal  al- 
leged to  have  been  sold  and  dcAiTered  bj 
plalntlffls  to  the  aasodatlon  defendant;  be- 
tween the  1st  of  January  and  the  Odi  of 
May.  1884,  with  Interest,  etc 

Assuming  for  the  present  that  plalnUfts* 
statement  Is  sufficiently  speclflc,  the  sole 
iinestton  Is  whether  app^lant's  afildaTlts  do 
not  present  a  good  defense.  After  averring 
"that  he  baa  a  full,  Juat,  uid  complete  de- 
fense to  the  i^alntlflra'  claim,"  he  further  j 
aays,  Inter  alia,  that  "he  Is  not  now,  and 
has  not  been,  cmmected  In  any  way  with 
the  Central  Coal  Dealers*  Association  since 
December  13,  1882;  that  he  is  not  indebted 
to  plaintiffs  in  auy  sum  whatever  for  coal 
9olA  and  delivered,  or  for  any  other  account 
whatsoever";  that  plaintiffs  never  dealt  with 
said  association  while  depouent  was  a  mem- 
ber, and  W.  Durrell  Shuster,  «ie  of  the 
above-named  plaintiffs,  knew  that  deponent 
was  not  a  member  of  said  associatiou;  and, 
In  substance,  he  further  says  that  he  wiui- 
drew  from  said  association  In  December, 
1892,  and  has  not  since  been  connected  there- 
with. Assuming,  as  we  must,  for  the  pur- 
poses of  this  appeal,  that  these  and  other 
averments  cmtained  in  the  affidavits  of  de- 
fense are  true.  It  Is  very  evident  that  the 
plaintiffs  were  not  entitled  to  Judgment  for 
want  of  a  sufflclent  defense,  and  hence  the 
court  erred  In  making  the  rule  for  Judgment 
absolute.  Appellant  not  only  denies  that  he 
was  a  member  of  the  defendant  association 
during  the  period  within  which  the  coal 
was  sold  and  delivered,  but  be  positively 
avers  that  this  fact  was  known  to  one  of  the 
plaintiffs.  This  was  quite  sufficient  to  put 
the  plaintiffs  to  proof  of  the  fact  that  aooe)- 
lant  was  a  member  of  the  defendant  asso- 
ciation, to  which  the  coal  was  sold  and  de- 
livered, or  of  such  other  facts  as  would  make 
him  Jointly  liable  with  those  who  then  com- 
posed said  association.  Judgment  reversed, 
and  a  procedendo  awarded. 


FRITZ  T.  JENNER. 
(Supreme  Court  of  PenDSyWania.   Feb.  4, 
1895.) 

IClSTER  AKD  BbBTANT  —  NeOLIOEITOB — EVIDBNOK. 

Id  an  action  for  personal  injuries  bus- 
taioed  while  feeding  a  ma^igle,  the  court  prop- 
eriy  declined  to  direct  a  verdict  for  defendant, 
where  three  of  plaintiff's  witnesses  testified 
that  the  accident  was  caused  by  broken  cogs  in 
the  wheel  which  transmitted  power  to  the 
mangle,  and  six  of  defendant's  witnessea,  who 
made  sndi  examination,  testified  that  the  ma- 
chinery was  in  good  repair. 

Appeal  from  court  of  cenunoa  pkas,  Phlla^ 
delphia  county. 


Tre^iass  by  Blla  Frits  against  Elate  Jeo- 
ner  tor  personal  Injuries  sustained  by  plain- 
tiff while  at  work  In  defendant's  laundry. 
There  was  a  verdict  In  plnlntllTs  tavor  t«t 
18,670,  and  from  a  Judgment  thereon  plain- 
tiff appeals.  Affirmed. 

The  facts  sufficiently  sppear  in  the  fol- 
lowing charge  of  the  court  (Pennypa^  ker, 
J): 

'Tbta  Is  a  ease  which  will  require  yoar 
most  earefnl  amsldaatlon,  because  It  Is  one 
where  we  are  all  of  us  more  or  less  apt  tn 
be  led  away  from  the  principles  of  law  an<] 
the  facts,  which  appear  from  the  testimony, 
by  consldwatlons  to  which  we  ou^bt  not  to 
give  any  attention.  Hie  suit  Is  brought  to 
j  recovOT  dami^ea  for  alleged  negllgenceL  Tbe 
plaintiff  was  In  tbe  employ  of  the  defendant, 
and  on  tbe  23d  <tf  July,  18S9,  had  her  band> 
burned  to  such  an  extent  that  they  have 
since  been  of  little  practical  value  to  her. 
The  machine  upon  which  she  was  at  work 
Is  called  a  'mangle,'  and  it  was  need  for 
the  purpose  of  Ironing  table  <^oth8  and 
naj^tns,  and  articles  of  that  kind,  abont 
the  laundry.  It  consisted  of  a  lai^  cylin- 
der, which  was  some  16  Inches  tn  diameter, 
as  I  rememl>er  the  testimony,  smooth  upon 
the  surface,  heated  steam  and  mn  by 
steam,  tbe  power  b^ng  transmitted  to  It  by 
large  cogwheels.  In  connection  with  tbi!> 
cylinder  wwe  two  smaller  rollers  covered 
with  felt,  two  upon  one  side,  and  I  believe 
two  npon  tbe  other;  but,  at  aill  evento,  thm 
were  four  rollers  altogether,  and  tbe  article 
was  inserted  between  these  two  rollers,  and 
up  over  the  amooHi,  heated  cylinder,  and 
out  upon  the  other  side,  and  In  this  way 
was  ironed.  Those  who  fed  the  machine 
presented  tbe  artlcHe  to  be  ironed  in  front 
upon  a  table  or  some  support  of  that  kind. 
When  this  accident  occurred  the  plaintiff 
was  presenting  a  napkin,  and  as  'Hie  naiAin 
was  drawn  In  between  the  rollers  up  over 
the  cylinder  her  hands  were  also  drawn 
along,  and  in  this  way  ^e  was  badly  burn- 
ed. It  Is  not  enough,  however,  to  show  to 
yon  that  an  accident  occurred.  It  must  ap- 
pear that  there  was  some  negllgwce  on  the 
part  of  tbe  defendant  Negllgmce  Is  a  All- 
ure to  perform  some  duty  which  the  law  Im- 
poses npon  a  persMi  so  charged.  It  Is  a 
failure  to  exercise  due  care  nnder  tbe  clr- 
enmstances  of  the  case.  The  InQulry  pre- 
sented to  you  is  not  as  to  whether  w  nut 
a  machine  Is  dango-ouB,  or  whether  or  not 
there  was  danger  about  the  occupatlw  in 
which  the  employe  Is  engaged,  but  whether 
or  not  tbere  was  negligence  on  the  part  of 
the  employer.  The  ordinary  viska  of  the 
employment  are  assumed  by  the  employe 
and,  this  is  true,  even  though  it  be  a  dange^ 
ous  employment  AU  machinery.  I  take  It, 
Is  accompanied  with  more  or  less  of  daag^, 
and  the  law  says  that  when  an  employe 
undertakes  to  do  work  u^on  a  machinei  tt>^ 
ordinary  risks  of  that  employment  are  ai- 
aumed  by  the  employe.^  The  dutj  ot  an 
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«mpIo7er  Is  to  farnlih  reasonably  safe  tools 
and  machines  looking  to  the  requirements 
of  the  baainsss  in  which  he  is  engtLgwL  He 
la  not  bound  to  fnmiah  the  heat  of  macbia- 
ery.  but  he  la  bound  to  take  reasonable  cure 
in  suppljlDg  ordinarily  safe  machines..  He 
Is  also  bound  to  take  reasonable  care  In  the 
sopervialon  of  them,  and  in  seeing  that  tJiey 
are  kept  in  good  order  and  condition.  If  he 
baa  dooe  ttiis  mucli,  he  has  done  all  that  tlie 
law  requires  of  him.  If  the  ordinary  rlBks 
of  the  employment  result  in  an  injury,  there 
can  be  no  recorery.  The  employe  the  plain- 
tiff, is  bound,  also,  to  exercise  due  care. 
If  there  la  any  Diligence  on  the  part  of  the 
plaintiff,  she  cannot  recover.  The  law  does 
not  undertake  to  measure  the  extent  or 
amount  of  negligence  on  the  part  of  dieTer- 
ent  parties,  but  if  there  lias  been  any  oi^^li- 
Kence  at  all  on  the  side  of  the  plaintiff 
there  caa  be  no  recovery  in  the  case.  If 
an  employe  knows  machlneiy  to  be  In  a 
dangerous  condition,  it  is  the  duty  of  the 
employe  to  notify  the  employer  to  that  «f- 
feet,  and  if,  instead  of  giving  such  notifica- 
tion, he  or  she  undertakes  to  go  ahead  vlth 
the  work  with  the  machine  in  bad  con- 
dition, that  is  contributory  negligence  upon 
ber  part,  and  it  would  prevent  her  recovery. 
In  this  case  the  plaintiff  has  testified  to 
you  ttiat,  upon  this  mangle  upon  which  she 
was  engaged,  three  or  four  pieces  were  out 
of  the  teeth  on  the  large  cogwheel,  which 
transmitted  the  power,  in  different  places; 
that  when  the  wheel  came  to  those  pLtces 
it  would  Jerk.  She  tells  you,  furthei-,  that 
sbc  complained  to  the  defendant  about  this 
condition  of  the  wheel;  and  that  afterwards 
a  machinist  was  sent  for,  and  that  then  I 
the  defendant  told  her  that  the  machine  was  i 
in  perfect  order,  and  not  to  be  afraid.  Then,  j 
in  describing  the  way  in  which  the  accident  | 
occurred,  she  says:  The  first  napkin  1  took 
up,  and  went  to  run  it  through  the  macbine, 
the  machine  st(q>ped>  and  gave  a  jar,  aud 
pulled  my  hands  in  with  the  napkin.'  To 
some  extent,  In  her  statement  as  to  the  fact 
that  the  defendaut  told  her  the  machine 
was  in  good  order,  and  that  she  aev4i  not 
be  afraid,  she  is  corroborated  by  one  w>t- 
aess.  Katie  Brown,  who  says  to  you  tliat  she 
saw  the  engineer  there,  and  tliat  after  ttiat 
the  defendant  said  that  there  was  nothing 
the  matter  with  the  machine  whatever.  If 
the  defendant  did  bo  tell  her,— and  you  will 
remetuber  it  Is  denied  by  the  defendant,— 
I  tostruct  you  that  the  plaintiff  'nl^ht  ri>ly 
upon  the  assertion  of  the  defendant  as  to 
the  (^nditlon  of  the  machine.  We  liave  no 
evidence  that  the  plaintiff  was  an  expert 
with  respect  to  the  running  of  the  machine  j 
aud  its  construction.  She  had  been  em- 
ployed about  it,  had  been  at  work  upon  It, 
if  we  accept  her  story,  in  supplying  the 
articles  to  be  Ironed  In  the  front  of  It; 
but  it  would  be  difficult  to  infer  from  that 
that  she  was  necessarily  familiar  with  the 
coQKtructioa  of  the  machine  itself,  and,  U 
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the  defendant  so  told  her,  then  I  think,  and 
Instruct  you,  that  she  was  justtfled  In 
going  to  the  work.  Katie  Brown  further 
says  to  you  that  portions  of  the  teeth  were 
broken  out,  and  the  machine  would  atc^, 
jar,  and  go  on;  tliat  two  or  three  of  the 
cogs  were  broken.  Mary  Morton,  another 
witness,  who  says  that  she  left  the  employ- 
ment of  the  defendant  on  the  morning  of  the 
accident,  but  had  been  there  for  some 
length  of  time  before,  and  who  says  th&.t 
she  worked  at  the  mangle,  testifies  that 
the  teeth  were  broken  out,  that  it  would 
sometimes  ^r  and  jump,  and  that  the 
things  would  have  to  be  Ironed  over  again. 
That  Is  practically  the  testimony  which  has 
been  presented  to  you  to  show  to  you  that 
the  machine  was  out  of  order,  and  that  the 
plaintiff  went  to  work  upon  it  because  of  a 
statement  made  to  her  by  the  detenoant. 
As  I  have  already  said  to  you.  the  defendanc 
denies  tlxat  she  made  any  such  statement 

"This  case  of  the  plaintiff  is  met  by  the  de- 
fendant In  three  different  ways.  In  the  first 
place,  evidence  tias  been  brought  before  you 
on  the  part  of  the  defendant  to  show  that  the 
plaintiff  was  employed,  not  to  work  upon  the 
niangle,  but  to  work  upon  another  machine 
In  that  laundry,— .a  body  macldne,— where  she 
worked  upon  shirts.  Hrs.  Jenner  tells  you 
that  Bbe  was  never  instructed  to  go  to  the, 
mangle  at  alL  In  that  she  is  corroborated  by 
her  son,  who  employed  the  plaintiff,  and  who 
says  the  employment  was  for  her  to  work  up* 
on  the  other  machine,  and  that  she  never  re- 
ceived instructions  to  work  upon  the  mangle, 
and  that  lie  never  saw  her  at  work  upon  It 
Two  witnesses  fw  the  plaintiff,  the  plain- 
tiff herself  and  Katie  Brown,  however,  tes- 
tify that  the  defendant's  aon  did  instruct  her 
upon  tliat  morning  to  go  to  work  upon  the 
mangle.  Two  other  witnesses  for  the  de- 
fense, Mary  Ryan  and  Smma  Devinxiey,  both 
say  that  they  heard  the  plaintiff  say,  upon 
that  morning,  when  she  went  to  work  upon 
the  mangle,  that  unless  the  defendant  sent 
her  to  the  mangle  she  would  leave  the  place. 
If  the  plaintiff  was  employed  to  work  upon 
the  body  machine,  and  went  of  her  own  ac- 
cord, and  without  directions,  to  work  upon 
the  mangle,  which  was  apart  from  her  em- 
ployment, she  is  not  entitled  to  recover.  She 
assumed  the  risks  herself.  A  number  of  ex- 
perts, persons  who  are  familiar  with  nmchin- 
cry,  aud  machinery  of  this  character,  have 
testified  to  you,  in  effect  that  if  the  teeth 
were  broken  upon  the  large  wheel,  as  con- 
tended for  by  the  plaintiff,  the  result  would 
be,  not  that  there  would  be  a  Jarring  and 
Jerking  of  the  machinery,  but  that  the  ma- 
chine would  stop  In  its  work.  They  are  not 
Identical  in  their  expressions  of  opinion,  but 
that  is  substantially  the  result  of  the  testi- 
mony of  a  number  of  witnesses  who  were 
experts  upon  the  subject  Mrs.  Jenner,  who, 
in  the  course  of  an  extended  business  of  this 
character,  we  may  suppose  to  have  become 
familiar  with  the  working  of  the  machinoryj 
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testifies  that  If  the  cogs  were  broken  It  would 
be  utterly  Imposalble  to  make  It  Jump  tor- 
vard.  Mr.  Kelly  said  If  these  cogs  wwe 
broken  out  the  machine  would  not  run.  and 
Mr.  Forson  testified  that  U  the  gear  waa  bro- 
ken it  could  not  Jump.  Mr.  Smith,  who  went 
into  quite  an  InteUlgeot  description  of  the 
machine  and  Its  parts,  and  who  apparently 
understood  It,  If  we  may  re^  ixpon  hU  testl- 
mcmy  to  that  effect,  t^  you  that  if  one  of 
the  oogB  waa  tffoken  the  machine  would  run 
on  In  the  sune  manner,— it  would  not  be  In- 
terrupted; that  if  two  of  the  cogs  wore  brok- 
en out  It  would  run  for  one  turn  only;  and 
that  If  three  of  them  were  out  it  would  crane 
to  a  full  stop.  Now,  on  the  other  band,  fbere 
was  an  expert  witness,  Mr.  Stlnsman,  called 
by  the  plaintiff,  who  gave  his  opinion  that  If 
the  teeth  were  broken  the  rollers  would  Jump 
forward  aa  far  as  the  space  In  the  boxes,  and 
he  underto(dc  to  measure  that  by  saying  tiiree- 
eighths  of  an  Indi,  and  miwe  if  worn  more. 
The  defendant,  however,  does  not  rely  entire- 
ly upon  either  of  tiiese  defenses.  The  mala, 
if  I  may  call  It  so,  the  main  contention  of 
the  defendant  is  that  the  machine  was  not 
out  of  order  at  all.  That,  as  you  see,  goes  to 
the  very  foundation  of  the  caae.  There  has 
been  no  testimony  produced  by  the  plaintiff 
to  show  tliat  there  was  anything  the  matter 
^th  the  machine,  except  that  these  pieces 
were  bn^n,  as  alleged,  out  of  the  cogs  upon 
the  main  wheel.  And  Mrs.  Jenner  says  that 
she  examined  that  machinery  every  day;  that 
she  looked  at  this  cogwheel  after  the  acci- 
dent, and  that  she  found  It  in  perfect  order. 
Mary  Ryan,  another  witness,  who  was  stand- 
ing alongside  of  the  plaintiff  at  the  time  that 
the  accident  occurred,  and  cUso  worked  upon 
the  mangle,  says  that  she  observed  no  defect 
about  it,  and  she  goes  on  further  to  say  that 
after  the  plaintiff  was  hurt  the  machine  was 
started  to  work  again,  and  there  was  no 
trouble  with  It,  and  she  saw  no  Jarring  of  the 
cylinder  and  no  jarring  of  the  rollers.  Mary 
Devlnney  was  also  at  work  upon  this  mangle, 
and  she  testifies  to  seeing  the  accident  Just 
as  It  occurred.  She  says,  too,  that  after  this 
accident  occurred  the  mangle  started  to  work, 
and  worked  all  right,  and  there  was  no  Jar- 
ring or  jumping  of  the  rollers.  Mr.  Fogel, 
an  employe  about  the  establishment,  went 
to  look  at  the  machine  that  night,  and  he 
testifies  that  he  examined  the  cogs,  and  there 
was  nothing  broken  about  It.  Mr.  Cavanagh 
says  that  every  day  he  oiled  the  machinery; 
that  he  oiled  It  that  morning,  and  examined 
it,  and  there  were  no  cogs  broken.  In  addi- 
tion to  that,  Mr.  Newman,  whose  duty  it  was 
to  distribute  the  articles  after  they  had  been 
washed  and  ironed,  and  whose  work  required 
him  to  come  up  to  this  machine  In  order  to 
get  those  articles,  says  that  when  he  came 
there  alwut  half  past  H  o'clock  In  the  morn- 
ing be  was  told  of  the  fact  that  the  accident 
had  occurred;  that  he  examined  the  machine, 
and  looked  at  the  cogs;  that  It  was  In  good 
order,  and  there  wes-e  none  of  the  cogs  bn^en. 


**Toa  have  therefm  six  wltnesseB  who  tes- 
tify substantially  the  same  way;  witnesses 
who  were  tbeee  and  about  the  machine,  who 
say  that  tbae  were  none  of  the  cogs  upon  it 
bndcioi  at  all,  and  that  tile  madibw  was  in 
good  order.  About  tbla  question  of  fact  it 
would  appear  that  tliete  oni^t  not  to  be  any 
dispute.  As  to  whether  or  not  the  cogs  on 
the  whe^  were  bn^en  was  a  fftct  very  ewlly 
I  ascertainable,  and  if  it  Is  to  be  aasamed  that 
I  the  persons  about  the  machine  sn^oaed  at 
I  the  time  that  the  accldrat  was  due  to  the  fact 
I  tliat  there  was  a  break  on  the  wheel,  and 
I  that  thoe  were  cogs  out  of  it,  or  ooga  bndwn. 
I  they  would  at  once  have  definltdy  ascertained 
1  the  fact  It  would  seem  to  be  tbe  most  natural 
I  thing  for  those  abcmt  at  the  time  to  lo6k  at 
j  It,  and  ascertain  whetber  tbis  condltltm  of 
I  things  existed.  As  I  have  pointed  out  to  yoiL 
these  six  witnesses  are  omfnmted  by  three 
others  on  the  part  ot  the  plalntlfl,  who  testify 
to  yon  that  cogs  were  broken  nprai  tbe  wheel 
—were  more  or  less  broken;  but  I  do  not 
know  that  any  one  of  them  has  said  to  you 
that  at  the  time  of  the  accident,  or  immedi- 
ately afterwards,  they  went  to  look  at  it  to 
see  whether  or  not  that  state  of  facts  actual- 
ly did  exist  Kow,  this  is  the  testimony  in 
the  case.  As  I  have  gone  over  It  briefly,  I 
have  pointed  out  those  things  which  have  Im- 
pressed me.  I  want  yon  to  imderstand  that 
questions  of  fact  you  are  solely  to  determine. 
You  are  to  remember  what  is  tbe  evidence, 
and  to  find  out  what  It  is  that  tbe  evidence 
points  to  in  the  way  of  results.  If  there  was 
negligence  on  the  part  of  the  defendant  and 
if  that  negligence  was  tbe  cause  of  the  ac- 
cident, and  th^e  vras  no  contributory  negli- 
gence on  the  part  of  the  plaintiff,  then  your 
verdict  will  be  for  the  plaintiff.  If,  on  the 
contrary,  this  accident  ,  was  not  due  to  anv 
want  of  care  or  attention  on  the  part  of  the 
defendant,  not  due  to  any  negligence  upon  her 
part,  but  some  other  cause,— if  It  was  one  of 
those  accidents  which  occurred  because  of  tie 
ordinary  use  of  a  machine,  the  ordinary  risk 
assumed,— or  if  there  was  any  contributory 
negligence  on  the  part  of  the  plaintiff,  then 
your  verdict  ought  to  be  for  the  defendant. 
In  case  you  find  for  the  plalnUff,  you  will  give 
her  wliat  will  compensate  her  for  the  Injury 
that  she  has  sustained.  Tbe  measure  of  dam 
ages  will  be  such  fair  compensation  as  would 
be  due  to  her  because  of  tbe  pain  and  suffer- 
ing she  has  endured,  and  also  what  she  has 
lost  in  the  way  of  earnings,  and  what  will 
compensate  her  for  her  loss  of  earning  power 
hereafter.  There  is  no  dispute  that  she  has 
been  seriously  Injured.  She  was  earning  $5 
a  week,  and  she  Is  now  24  years  of  age.  In 
reaching  a  decision  upon  the  questions  snb- 
mltted  to  you,  you  will  endeavor  to  do  justice 
according  to  the  evidence  and  the  prindplesot 
law  which  have  been  explained  to  you.  We 
all  of  us  sympathize  with  the  plaintiff.  We 
commiserate  with  her  in  her  misfortune.  If 
there  was  anything  that  we  could  do  for  hei 
IndlTidually  to  alleviate,  that  Btisfortuae,  no 
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doubt  we  wonid  do  It;  tat  we  do  not  intend, 
eithtf  aa  court  or  jury,  because  of  sympathy 
with  the  plaintiff,  to  be  led  away  from  the 
determination  of  the  real  qoeetlon  Invcdved, 
which  Is  aa  to  whether  or  not  the  defendant 
was  ne^lgent  I  am  asked  on  the  part  of 
tbe  defendant  to  Instmct  you  that  under  all 
the  evidence  In  the  cam  the  verdict  should 
be  for  the  defendant  I  decline  that  ptAnt, 
(fixcc^tkm  for  the  defendant.)" 

Charles  Davis,  tot  J4>pellant  CSirlstopher 
I*.  Flood,  tor  appellee. 

PER  OUBIAM.  It  ia  not  even  alleged  that 
there  was  any  error  either  In  the  admission 
or  rejection  of  testimony,  or  In  the  learned 
trial  Judge's  Instmctlons  as  to  the  law  appli- 
cable to  the  tada  which  the  evidence  tended 
to  prove.  The  sole  complaint  is  his  refusal 
to  charse,  as  requested,  **ttiat,  under  all  the 
evldoice  In  the  case,  the  verdict  should  be  for 
the  def^danL"  In  view  of  tiie  testimony 
tendhv  to  prove  tiiat  plalntJfrs  Injury  was 
the  remit  of  defoidant's  negligence,  It  woidd 
have  been  manifest  error  to  have  thus  wlHi- 
drawB  the  ease  ftom  the  jwj  by  giving  bind- 
ing Instmctlcnis  to  find  for  defendant.  The 
caaa  ma  dearly  for  the  Jniy,  and  it  was  sub* 
mitted  to  them  with  instructions  quite  as 
favorable  to  the  defendant  as  she  oonld  rea- 
■oosbly  ask.  Jndgmoit  affirmed. 


OOWBN  V.  PIBR80N. 
(Bnionne  Gonrt  of  PennsylTaidB.  Jan.  2B, 

1805.) 

AonoK  ON  AwuiD— Dbfenbbs. 
"Where  the  parties  to  an  eiecntory  con- 
trsct  agree  that  all  dispntes  in  relation  thereto 
BhaU  be  flnt  submlttea  to  the  arbitratoeat  of 
one  or  OKwe  named  penona,  one  of  the  parties 
t^noot,  in  a  suit  on  the  award,  raise  qaestions 
which  he  might  have  presented  to  the  arbitra- 
tore,  or  reopen  goestioDS  on  which  they  were 
authorised  to  paaa,  and  did  in  fact  determine^ 
making  the  award. 

Appeal  from  court  of  common  pleas,  PhD- 
adeljdiia  county. 

Assumpsit  by  Frauds  I.  Gowen  ag&tnst 
Isaac  K.  Pieraon  on  an  award  of  arbitrators 
under  a  building  contract  between  the  par- 
ties From  an  order  discharging  plaintiff's 
rule  for  Judgment  for  want  of  a  sufficient 
sffidavlt  of  defense,  plaintiff  appeals.  Ee- 
Tetaed. 

In  Bfareh,  1888^  defendant  entered  Into  a 
contract  to  bnild  a  dwelling  house  for  plain- 
tiff, aocmrding  to  plans  and  specificatitma 
prepared  by  Messrs.  Cope  &  Stewardson, 
architects.  The  affidavit  of  defense  is  as 
tdlows:  *'Iaaao  K.  Pierson,  being  duly 
9W<m  according  to  law,  doth  dqrase  and  say 
that  he  is  the  defendant  In  the  above^ntt- 
iled  CBS^  and  that  be  has  a  Just  and  true 
defoiae  to  the  whole  of  the  plalntllPa  claim, 
ftf  the  following  nature  and  character,  to 
wit:  (1)  That  the  contract  set  forth  in  the 
statemMt  of  plaintiff's  daim,  aa  being  made 


between  the  plaintiff  and  defendant,  was 
fully  performed  and  executed  by  the  parties 
thereto,  the  defmdant  having  performed  all 
of  the  conditions  thereof  on  his  part,  and  the 
plaintiff  on  his  part  having  paid  him  In  full 
all  the  sums  mentioned  in  said  contract,  to 
wit,  the  sum  of  twelve  thousand  one  hundred 
and  flfty-three  ($12,153)  dollars,  for  the  sev- 
oal  items  mentioned  therdn.  (2)  That  the 
said  plaintiff,  on  or  about  the  2Sth  day  of 
March,  A.  D.  1888,  employed  the  said  de- 
fendant to  do  and.  perform  certain  extra 
work  and  labw,  and  furnish  certain  extra 
material  to  enter  Into  the  construction  of 
said  house,  in  addlticHi  to  that  theretofore 
furnished  and  done,  amotmting  to  the  sum 
of  four  thousand  four  hundred  and  fifty-five 
dollars  and  thirteen  and  one-half  cents  ($4,- 
465.13^,  all  of  which  work  and  labor  was 
done  and  materials  furnished  as  aforesaid 
by  defendant  to  plaintiff;  that  of  this  sum 
the  sum  of  four  thousand  one  hundred  and 
sixty-two  and  36/100  dollars  ($4,162.30)  hsb 
been  paid  to  defendant,  leaving  a  balance  of 
two  hundred  and  ninety-two  and  77/100  dd- 
lars  ($292.77)  stUl  due  and  Justly  owing 
from  tile  plaintiff  to  the  defendant,  and  he 
will  a^  for  a  certificate  therefor.  (3)  That 
the  alleged  award  annexed  to  the  statement 
of  plalQtifl's  claim  does  not  entitle  plaintiff 
to  recover  thereon,  because:  (a)  There  la 
nothing  to  show  that  the  arbitrators  had  Ju- 
risdiction of  the  matter  submitted,  (b)  The 
payment  of  the  entire  contract  price,  togeth- 
er with  the  sum  allowed  for  extra  work, 
waa  In  full  performance  of  the  contract  and 
a  waiver  of  the  arbitration  clause  on  the 
part  of  the  plaintiff,  (c)  The  said  award 
does  not  state  that  all  matters  in  controver- 
sy were  submitted  or  determined,  (d)  The 
award  does  not  allege  any  specific  cause  of 
actlim,  or  any  breach  of  any  particular  part 
or  covenant  of  the  contract  which  appears 
to  have  been  the  subject  of  said  alvard.  (e) 
like  said  award  la  otherwise  vague,  uncer- 
tain, Indefinite,  and  is  not  In  effect  a  state- 
ment under  the  act  of  1887,  requiring  an  affi- 
davit of  defensa" 

James  E.  Hood  and  Geo.  Tucker  Blspham, 
for  appellant,  Charles  A.  Chase  and 
Charles  0.  Lister,  Cor  appellee. 

8TERRBTT,  C.  J.  This  actl<ai  Is  on  an 
award  of  arbitrators,  who  were  chosen  by 
the  parties  to  this  suit  In  the  condudlng 
dause  of  a  bnlldhig  contract  execnted  by 
them  on  March  28. 1888.  Said  contract,  and 
the  award  made  in  pursuance  of  the  arbi- 
tration danse  tiieretrf,  are  folly  recited  in 
plaintiff's  statement  of  claim.  After  provid- 
ing tor  the  erection  of  the  house  therein 
mentioned,  ete.,  "according  to  and  in  all  re- 
spects conforming  with  the  plans  and  sped- 
flcatl(»s  prepared  by  Cope  &  StewardsMi, 
ardiitects,"  tiie  contract  expressly  provides 
that  any  variations  there<)f.  "made  at  the  re- 
quest  of  the  party  Of  the,^se<gig^^ 
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be  executed  by  the  party  of  the  first  part 
without  additional  charge,  ttuless  there  Is  a 
written  agreement  entered  Into  by  the  par- 
ties hereto  npon  the  subject  of  such  varia- 
tioDs";  and  then  concludes  with  the  said  ar- 
bitration clause,  thus:  "The  abore-named 
architects,  Cope  &  Stewardson,  are  hereby 
made  arbitrators  to  determine  all  questions 
ariaing  under  this  contract,  and  no  action 
shall  be  sustained  by  either  party  hereto  for 
any  alleged  breach  of  the  same  until  said 
arbitrators  shall  have  certified  that  there  Is 
a  cause  of  action;  and  If  they  shall  certify 
the  amount  due,  in  respect  of  such  breach, 
then  no  action  shall  be  maintained  except 
for  the  amount  or  sum  so  certified.  And  It 
Is  further  agreed  that.  In  case  of  the  death 
of  dther  of  the  architects  above  named,  the 
Burrlvor  of  them  shall  hare  and  exercise  all 
power  and  functions  hereby  given  to  them 
Jointly."  Disputes  having  arisen  between 
the  parties  as  to  certain  matters  pertaining 
to  the  building  contract,  the  action  of  said 
arbitrators  was  duly  invoked  by  the  plain- 
tiff. After  notifying  the  defendant  of  the 
time  and  place  of  meeting,  etc.,  they  pro- 
ceeded to  hear  and  consider  the  matters  In 
dispute,  and  thereupon  found  that  there  ex- 
isted a  valid  cause  of  action  on  the  part  of 
the  plalntlflT  against  the  defendant,  owing  to 
a  breach  of  said  contract  by  the  latter,  and 
further  found  and  certified  that  there  was 
due  by  him  to  plainMflF,  in  respect  of  said 
breach,  the  sum  of  |1,S20.55.  This  action 
of  the  arbitrators  is  fully  set  forth  In  their 
award.  It  la  also  stated  therein  that  the  de> 
fendant,  although  duly  notified  of  the  time 
and  place  of  meeting,  adjourned  meeting, 
etc.,  failed  to  appear  before  them,  lo  per- 
son or  otherwise. 

Plaintiff's  statement,  In  clear,  precise,  and 
specific  terms,  presents  a  complete  cause  of 
actltm;  and  the  only  question  is  whether 
there  Is  toythlng  In  defendant's  affidavit 
that  amounts  to  a  valid  defense.  If  there  ts, 
we  have  failed  to  discover  It.  Defendant  does 
not  deny  that  there  were  matters  in  dispute 
betw^een  himself  and  plalntiCT  in  respect  of 
the  building  contract;  nor  does  he  deny  that, 
after  being  duly  notified  of  the  meetings  of 
the  arbitrators,  he  stood  aloof,  and  refused 
to  participate  therein.  No  reason  for  this 
Is  even  suggested,  unless  It  be  In  the  arei"- 
ment  that  he  had  received  from  plalntlfT  all 
that  he  was  eutitled  to  claim,  except  "a  bal- 
ance of  $202.77,  still  due  and  Justly  owing 
from  the  plaintiff,  to  the  defendant,"  etc. 
Tt^B  Is  no  excuse  for  refusing  to  appear  before 
the  arbitrators,  and  m&ke  such  answer  as 
he  had  to  plalutlff's  c(MnplaInt  Having  thus 
Ignored  the  special  tribunal  whic^  he  as- 
sisted In  creating  and  Investing  with  full 
and  exclusive  authority,  "to  determine  all 
questloDB  arUng  under"  the  contract  be- 
tween plaintiff  and  himself,  he  Is  not  in  a 
position  to  raise  questions  which  he  might 
have  prmented  to  the  arbitrators,  or  to  re- 
opm,  in  this  action  on  tta^  award,  ques- 


tions upcHi  Which  Uiey  were  authorized  to 
pass,  and  did  In  fact  determine,  In  making 
up  their  award.  According  to  the  terms  of 
the  submission,  the  arbitrators  were  to  de- 
termine all  questions  arising  under  the 
building  contract  No  action  could  be  main- 
tained by  either  party  for  any  alleged  breach 
of  the  ocMitract  until  a  cause  of  action  was 
certified  by  the  arbitrators,  and  If,  as  was 
done  In  this  case,  they  certified  "the  amount 
due  In  respect  of  such  breach,"  then  no  ac- 
tion could  be  maintained  except  for  the 
amount  or  sum  so  certified.  The  law  ai»- 
pllcable  to  such  submissions  and  awards  is 
well  settled  in  a  long  line  of  cases,  among 
which  are  Navlgatl<m  Co.  v.  Fenlon,  4  Watts 
&  S.  205;  Reynolds  v.  Caldwell,  Dl  Pa.  SL 
29S;  Hartupee  v.  City  of  Pittsburgh,  97  Pa. 
St  107;  Hoatetter  v.  City  of  Pittsburg,  107 
Pa.  St  419;  Assurance  Oo.  v.  Hocking.  115 
Pa.  St  407,  414,  S  Atl.  6a9:  Kennedy  v. 
Poor,  151  Pa.  St  474,  25  Atl.  119.  In  thpse, 
and  other  cases  that  might  be  cited,  the  law 
Is  definitively  settled  that,  where  parties  to 
an  exeoutoi7  contract  agree  that  all  dis- 
putes arising  in  relation  thereto  shall  be 
first  submitted  to  the  arbitrament  ot  one  or 
more  named  persons,  they  ore  bound  by  the 
terms  of  submission,  and  cannot  seek  redress 
elsewhere  until  the  person  or  persons  so 
chosen  have  been  discharged,  by  having 
made  an  award  or  otherwise;  but  where  the 
afn^ment  Is  to  submit  to  one  or  more  per- 
sons, to  be  afterwards  agreed  upon,  the  law 
Is'  different  In  Hartupee  v.  Pittsburgh,  su- 
pra, the  plaintiff  was  nonsuited,  on  the 
ground  that  his  only  remedy  under  the  con- 
tract was  on  an  award  by  the  defendant's 
mechanical  engineer,  who  was  final  arbiter 
of  any  dispute  under  the  contract  In  ques- 
tion, and  no  such  award  had  been  made. 

We  are  satisfied  that  the  affidavit  of  the 
defendant  discloses  no  available  defense, 
and  the  rule  for  judgment  should  hare  been 
made  absolute.  It  Is  therefore  ordered  that 
the  record  be  remitted  to  the  court  below, 
with  directions  to  enter  judgment  against 
the  defendant  for  the  sum  claimed  by  plain- 
tiff, unless  other  legal  or  e<iuitab1e  cause  be 
shown  why  said  Jadgmeat  should  not  be  so 
entered. 


LANG  V.  FINCH. 

(Su^eme  Oonrt  of  PeDnsylvaaia,  Jan.  28, 
1805.) 

ElECtJTIOS  AOlIireT  THE  Psnso?!— ACTIOS  OS 
CONTBAOT. 

Ejectment  by  a  landlord,  grounded  on 
breach  of  a  covenant  In  the  lease  against  sub- 
letting the  demised  premises,  is  an  actioQ  Cor 
breach  of  contract,  and  not  for  a  tort;  aud, 
no  mesne  profits  being  allowed,  bat  only  a 
Judfrment  for  costs  rendered,  defendant  is  with- 
in Uie  protection  of  Act  July  12,  1S42,  which 
provides  that  no  person  shall  be  imprisoned 
on  Ruy  dvll  procesa  In  a  suit  for  the  recover? 
of  damages  for  the  Bonperfonnauce  of  a  con- 
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Appeal  from  conrt  oS  common  ^eu.  Ptalla* 

delpbia  county. 

Amicabie  ejectment  by  Amelia  a  hang, 
devisee,  etc.,  of  Jacob  Lang,  deceased,  against 
George  W.  Finch.  Tliere  was  a  judgment 
for  plaintiff  for  the  pMseasloa  of  the  premisea 
and  for  costs.  An  alias  fl.  fa.  f<M*  costs  was 
IsBued,  and  returned  nulla  bona;  and  a  ca- 
pias ad  satisfaciendum  was  issaed,  under 
which  defendant  was  arrested.  He  was  dis- 
charged by  the  court.  }>\om  an  order  dis- 
{Jiaz^ing  a  rule  to  show  cause  why  an  alias 
capias  should  not  IsBue^  plaintiff  appeals.  Af- 
flnned. 

James  A.  Laws  and  A.  F.  Dalx;  Jr.,  for 
appellant  Joseph  S.  Goodbread,  for  appellee. 

STERBESTT,  C.  J.  In  this  amicable  action 
of  ejectment,  entered  In  pnn>aance  of  a  clause 
in  the  lease  between  plalntUC's  devisor  and 
the  defendant,  judgment  against  the  latter 
was  confessed,  and  poaaeaslon  of  the  demised 
premises  was  delivered  to  plaintiff,  but  as  to 
costs  die  return  was  **milla  bona."  A  capias 
ad  satisfaciendum  fbr  the  costs  was  Iben  is- 
sued aad  executed,  and  thereup<m  the  court 
quaahed  the  writ,  and  discharged  defendant 
from  custody.  Plaintiff  then  entered  a  role 
for  Leave  to  lasne  an  alias  ca-  sa.  for  costs, 
and  the  same  was  promptly  discharged  by  the 
court;  hence  this  appeal.  The  sole  question 
is  whether  the  defendant  was  liable  to  arrest 
and  imprisonment  for  the  costs  In  question. 
U  he  was  not,  the  alias  ca.  sa.  was  rightly 
reused.  It  clearly  ai^>ears  from  the  record 
that  the  amicable  action  (s  grounded  solely 
upon  an  alleged  breach  of  the  lease,  above 
referred  to^  in  this:  that  the  defendant,  aa 
lessee,  without  the  consent  of  his  lessor,  sub- 
let the  demised  premises  to  a  certain  firm, 
and  th«i  removed  theret^m,  taking  hia  goods 
with  him.  It  is  not  even  alleged  that  be 
committed  any  act,  of  a  tortious  nature,  either 
in  obtaining  or  holding  possession  of  the 
premises,  or  in  surrend^lng  the  same  to  his 
sublessee,  or  otherwise.  All  that  Is  charged 
against  him  is,  in  substance,  that  as  lessee 
be  failed  to  keep  and  perform  all  his  cove- 
nants with  his  landlord;  and  that,  by  renson 
thereof,  the  latter,  under  the  terms  of  the 
lease,  had  a  right  to  terminate  the  same,  and 
repoeaese  himself  of  the  demised  premises,  in 
the  manner  specified  In  the  lease.  In  other 
words,  the  plaintiff's  right  of  action,  as  well 
as  the  speedy  remedy  of  which  he  availed 
himself,  sprang,  not  from  a  tort,  but  solely 
from  a  breach  of  contract,  and  bonce  the  de- 
fendant is  within  the  protection  of  the  act 
of  July  12,  18^  The  judgment  contains  no 
element  of  damages  In  the  nature  of  mesne 
IHToflts;  and,  so  far  as  the  costs  of  suit  may 
be  regarded  as  a  species  of  damages,,  they 
are  lu  this  case  merely  a  debt  arising,  not 
from  tort,  but  from  a  breach  of  contract 
We  are  therefore  of  opinion  that  the  court 
was  rlglit  in  dlschai'glng  plaintiff's  rule. 
Judgm^t  affli'med. 


MACK  PAVING  00.  t.  XOUNG. 
(Supreme  Court  of  Pennsylvania.    Jan.  3S, 

1S95.) 

AFTIDIVIT  of  DSPICKeE^BlIFVICIBKCT. 

In  asaumpsit  for  work  and  labor  and  for 
material  furnished  la  paving  a  footway  on  de- 
fendant's premiseH,  as  ordered  by  her  husband, 
as  her  agent,  an  amdaTit  of  defense  which  does 
not  deny  the  husbaad'a  agency,  or  the  necessity 
of  a  pardcolar  item,  objected  to  by  defendant, 
to  comidcte  the  work  ordered,  is  not  sufficient 
to  carry  the  case  to  the  jury. 

Appeal  from  court  of  common  pleas,  Fblla- 
delphia  county. 

Assumpsit  by  the  Made  Paving  Company 
against  Irene  M.  Young  for  paving.  From 
a  judgment  for  plaintiff,  for  want  of  a  sufQ- 
cient  affidavit  of  defense,  defendant  appeals. 
Affirmed. 

Plaintiff's  statement  of  claim  was  as  fol- 
lows: 

"Plaintiffs  claim  to  recover  the  sum  of 
5114.30  with  Interest  from  April  22, 1303,  be- 
ing the  amount  due  by  defendant  to  plaintiffs 
for  work  and  labor  done  and  performed,  and 
material  furnished,  in  repavlng  footway  in 
front  of  premises  410  and  412  South  Front 
street,  and  resetting  curb  in  fnmt  of  same, 
and  which  aald  work  and  material  were  aa 
follows: 

45.13  sqnare  yards  of  block  pave- 
ment, with  pebble  and  pitch 
cemented  joints. . . .  ^.  (2  00  (80  26 

38.4  square  yards  of  reaving  old 
block  pavement   1  50   10  20 

24  feet  2  inches  of  curb  reset. . .      20     4  84 

9114  30 

'TlainUffs  aver  that  fte  said  Irene  M. 
Young  Is  the  owner  of  the  said  premises,  410 
and  412  South  Front  street;  that  she  author- 
ized Charles  W.  Toung,  hw  husband,  as  her 
agent,  to  contract  with  the  irtaintiffs  to  do 
the  said  work  and  furnish  the  said  materials 
as  set  forfli;  and  tiat  the  said  Charles  W. 
Young,  acting  as  agent  for  the  said  Irene  M. 
Young,  and  by  her  authorized,  and  at  her  in- 
stance and  request,  did  employ  said  plaintiffs 
to  do  the  said  work  and  furnish  the  said  ma- 
terials, and,  at  the  time  the  said  work  was 
done  and  materials  furnished,  the  said 
Charles  W.  Young  did  not  disclose  to  plain- 
tiffs that  he  was  acting  as  the  agent  for  the 
said  Irene  M.  Young,  his  wife.  Plaintiffs 
aver  that  the  said  work,  as  done,  and  the 
materials,  as  furnished,  were  necessary  work 
and  material  done  and  furnished  to  and  for 
the  repair  and  Impi-ovement  of  the  scfnrate 
estate  of  the  aald  Irene  M.  Young,  and  that  the 
•wbxAe  amount  of  the  said  claim,  with  Interest 
from  Apra  22, 1803,  Is  jiistly  due  and  payable 
to  plaintiffs." 
The  affidavit  of  defense  was  as  follows: 
"Irene  M.  Young,  the  defendant  above 
named,  being  duly  sworn  according  to  law, 
doth  depose  and  say  tliat  she  has  a  just  and 
true  defense  to  a  part  of  the  plaintiffs'  claim 
In  above  case,  of  the  following  nature  and 
<diiaracter»  to  wit:  That  depocyent  never  tem- 
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ployed,  or  authorized  any  otber  person  to 
employ,  the  plaintiff  to  do  the  work,  38.4 
square  .yards  repaying  old  block  paring, 
$1.50=$i9.20,  mentioned  tn  plaintiffs'  state- 
ment, and  is  not  Indebted  to  the  plaintiffs 
for  the  same;  that  tbe  work  done  In  the  pav- 
ing witb  pebble  and  pitch  was  not  done  In 
a  proper  way,  nor  in  accordance  with  the 
directions  given  to  the  plaintiffs  to  do  said 
work;  that  the  plaintiffs,  tn  doing  this  work, 
did  more  than  twenty  per  cent  more  work 
than  they  were  ordered,  directed,  and  em- 
ployed to  do,  which  was  unnecessary,  and  for 
which  the  defendant  claims  a  credit  herein; 
that  a  part  of  the  work  done  In  the  laying  of 
said  blocks  was  Improperly  done,  not  being 
laid  according  to  the  proper  grade  of  the  dty 
regulations  and  the  survey  department  of  the 
city,  and  that  part  must  be  taken  up  and  re- 
laid,  the  cost  of  which  the  defendant  Is  enti- 
tled to  set  off  in  this  case.  All  of  which  de- 
iwuent  believes  and  expects  to  be  able  to 
prove  upon  trial" 

De  Forrest  Ballou.  for  appellant 

E.  O.  MIchener.  for  appellee. 

The  afiUavlt  oC  defense  Is  evasive^  and  so 
Indefinite  tiiat  the  amoimt  of  alleged  orer- 
charsre  or  overwOTlc  cannot  be  ascortalned. 
In  the  first  paragraph  tben  la  no  denial  that 
the  agent,  her  husband,  had  not  general  au- 
th(»ity  to  iHder  all  wocjc  for  her,  nor  is  there 
any  denial  that  this  work  was  necessary  to 
complete  the  work  ordered.  The  balance  of 
the  affidavit  amounts  to  nothkig.  Defend- 
ant claims  a  set-off,  but  does  not  give  any 
figures.  80  tliat  It  is  Impoarible  to  fix  accorate- 
ly  the  amount  dalmed. 

PER  CUBIAM.  "nie  court  waa  quite  rl^t 
In  holding  that  the  affidavit  of  defense  was 
insufficient  to  carry  the  case  to  the  Jury. 
Judgment  was  rightly  entered  In  favor  of 
the  plaintiff  company,  and  there  appears  to 
be  no  reascm  for  disturbing  it.  Judgment 
affirmed. 


In  rc  GORGAS'  ESTATB. 
Appeal  of  ROBINSON. 
(Supreme  Court  of  Pennsylvania.    Jan.  28, 
1805.) 

Rbsidcart  Lboacies— Lapbb — Next  op  Kw. 

1.  If  a  ipeciBc  legacy  lapses,  it  falls  ioto 
and  becomes  a  part  of  the  residuary  estate,  and 
is  to  Be  distribnted  oiider  the  provlBions  of  that 
clause  of  testator's  will;  but  If  the  lapse  is  of  a 
devise  or  bequest  contained  in  the  residuary 
clause  itself,  then  testator  must,  with  refer- 
piioe  thereto,  be  considered  as  having  died  in- 
testate, unless  there  is  a  provision  for  survivop- 
ship  amoQg  the  residuary  legatees,  or  a  gift 
over  in  case  of  the  death  of  any  of  them. 

2.  The  fact  that  the  person  who  will  take 
under  the  Intestate  law  is  a  niece,  as  to  whom 
the  will  made  mi  provision,  on  the  ground  that 
she  was  already  m  receipt  of  a  l&xge  income, 
does  not  prevent  the  niece  from  taking  the  share 
of  one  of  the  residuary  legatees,  which  lapsed  by 
his  death  during  testatnx's  lifetime. 


Appeal  from  court  of  common  iHttm,  Plill- 

adelphia  county. 

On  final  distribution  of  the  estate  of  Susan 
Gorgas,  deceased.  From  a  decree  awarding 
the  share  of  Elizabeth  Lehman,  a  residuary 
legatee,  who  died  in  testatrix's  Ufetlnke,  to 
Susan  Gorgas,  a  niece  of  testatrix,  Catha- 
rine Robinson,  another  residuary  legatee,  ap- 
peals. Affirmed. 

The  following  opinion  waa  ddivered  In 
the  orphans'  court  (Ferguson,  J.)  on  exoei>- 
tlons  to  the  repon  of  the  auditing  Judge: 

"It  is  no  doubt  settled  as  the  law  of  this 
state  that  If  a  legacy,  from  any  cause,  lapses, 
It  falls  Into  and  becomes  a  part  of  the  resid- 
uary estate,  and  Is  to  be  distributed  under 
the  provisions  of  that  clause  of  the  testator's 
will;  but.  If  the  lapse  Is  of  a  devise  or  be- 
quest oontalned  In  the  residuary  clause  it 
self,  then  the  testator  must,  with  reference 
thereto,  be  considered  as  having  died  Intes- 
tate. To  sustain  this  view  of  the  law,  It  is 
only  necessary  to  refer  to  the  recoit  cases  of 
Vaux's  Appeal,  156  Pa.  St  194,  27  AtL  57. 
and  Gray's  Estate,  147  Pa.  St  67,  23  AtL 
205,  where  this  whole  subject  la  fully  consid- 
ered. In  the  case  now  under  consideration, 
the  testatrix  gave  her  residuary  estate  to 
four  persons,  to  be  equally  divided  between 
them.  One  of  them  died  In  her  lifetime,  and 
her  share  lapsed.  Them  was  no  provlslcm 
for  survivorship  among  the  residuary  lega- 
tees or  gift  over  In  case  of  the  death  of  any 
of  them,  and  therefore,  under  the  law  as 
above  stated,  there  was  an  intestacy  as  to 
this  share.  It  happened,  however,  that  the 
person  who  la  entitled  to  take  under  the  In- 
testate laws  la  a  niece,  as  to  whom  the  tes- 
tatrix said  In  her  will:  *I  entertain  a  feeling 
of  love  and  affection  for  my  niece,  Susan 
Gorgas,  of  West  Chester,  and  my  sole  reason 
for  not  making  her  a  legatee  undw  this  will 
Is  the  fact  that  she  is  already  In  receipt  of  a 
large  income  derived  from  her  f&ther'a  and 
uncle's  estates.'  It  was  contended  that  as 
the  testatrix  by  this  clause  of  her  will  mani- 
fested an  intention  to  exclude  h^  niece  from 
any  participation  in  her  estate,  and  as  she 
knew  this  niece  would  be  entitled  thereto  un- 
der the  Intestate  laws,  and  aa  It  la  pre- 
sumed that  a  person  who  makes  a  will  does 
not  intend  to  die  Intestate  as  to  any  portion 
of  his  estete.  It  follows  that  the  testatrix 
meant  that  the  survivora  of  those  named  iu 
her  residuary  clause  were  to  teke  the  share 
of  any  of  them  that  died.  But  the  testatrix 
does  not  say  this  in  her  will,  and.  In  the  ab- 
sence of  any  declaration  upon  her  part,  we 
cannot  so  conclude.  While  it  la  no  doubt 
the  fact  that  for  the  reason  which  she  states 
she  did  not  Intend  that  this  niece  should 
share  in  her  estate,  yet  it  la  also  a  fact  that 
by  reason  of  the  death  of  one  of  the  resid- 
uary legatees  there  la  an  intestacy  aa  to  me 
share  of  the  residue  of  her  estate,  and  this 
niece  is  the  person  entitled  thereto.  The 
clause  quoted  gives  the  reason  why  the  niece 

waa  not  named  aa  a  legate^  Jjijtt,  NiIb  doea 
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not  preclude  her  from  taking  any  portion  of 
ihis  estate  to  which  she  would  be  entitled 
imder  the  intestate  laws.  She  certainly  has 
uo  claim  under  the  will,  and  does  not  make 
any,  but  this  Is  no  reasoa  why  she  should 
be  prohibited  from  taking  what  the  law 
gives  her.  In  Hancock's  Appea\,  112  Pa.  St. 
532,  5  AtL  66,  we  have  a  much  stronger  case 
presented.  The  testator  gave  and  bequeath- 
ed to  Thomas  Hancock,  son  of  my  sister 
Jane  Hancock,  only  one-sixth  of  such  por- 
tion as  the  law  would  give  to  said  Jane  Han- 
cock, and  the  remaining  flTe«txths  to  be  di- 
vided among  my  other  brothers  and  sisters 
or  their  heirs.'  He  died  intestate  as  to  the 
bulk  of  bis  estate,  which  passed  under  the 
residuary  clause,  and  which  amounted  to 
nearly  $300,000.  In  this  case  there  was  an 
apparent  attempt  In  terms  to  limit  Thomas 
Hancock's  Interest  In  this  estate  to  one-sixth 
of  what  would  have  been  his  mother's  share 
in  case  of  intestacy,  but,  notwithstanding 
this,  the  supreme  court  held  that,  as  the  tes- 
tator died  Intestate  as  to  lils  residuary  es- 
tate, Thomas  was  entitled  to  participate 
therein  with  the  othwa  Interested,  and  take 
his  full  share  thereof  under  the  intestate 
laws.** 

WlUIam  W.  Porter.  Frederick  J.  Clelger, 
and  George  Q.  Horwlts,  tor  appellant  J.  B. 
Townsend,  tor  appelle& 

PBR  01TRIAU.   After  making  sundry  be- 
quests, etc,  the  testatrix  gave  "all  the  rest, 
residue,  and  remainder  or'  her  estate  to  four 
perstms,       name.  **to  be  divided  among 
tiiem  In  equal  shares  absolntely."   She  made 
no  proTtslon  tor  snrrlTorshlp  or  gift  over 
In  case  either  of  the  residuary  legatees 
should  die  In  her  llfetlma   One  of  them  did 
predecease  hw,  and  the  court,  rightly  hold- 
ing that  there  was  a  lapse  as  to  that  share, 
awarded  Uie  same  to  a  niece  who  was  en- 
titled to  take  under  the  Intestate  law.  This, 
as  Is  dearly  shown  In  the  opinion  of  the  or- 
phans' eonrt,  la  In  accordance  with  the  well- 
settled  law  of  this  state,  that,  as  to  a  lapsed 
devise  or  beqnest  contained  in  a  resldnary 
danse,  the  testator  must  be  regarded  as  hav- 
ing died  Intestate.   There  Is  nothing  tn  the 
will  under  consideration  to  take  this  case  out 
of  the  general  rule.   For  reasons  given  In 
the  opbdon  referred  to  the  decree  should  not 
be  disturbed.   Decree  affirmed,  and  appeal 
dismissed,  with  costs  to  be  paid  by  appellant 


STAFFORD  t.  DBYBREUX. 
(Sapreme  Court  of  Pennsylvania.    Jan.  28, 
1896.) 

Bsorasa  AStD  Stsrea— Comfsxbattos  for  Board. 

The  relationship  of  brother  and  sister  ia 
not  nefa  Bs  Involves  any  duty  of  sapport,  or 
oegstiTes  the  Implied  contract  to  pay  fur  board 
faroiBbed;  and  a  sister  who  fumfshea  board  to 
her  brother  Is  entitled  to  recover  therefor,  un- 
len  there  was  some  understanding  between  the 
parties  to  the  contrary. 


Appeal  from  court  of  cooiuoB  pleas,  Plill- 

adelpbia  county. 

Assumpsit  by  Ifary  L.  Stafford  against 
Richard  Q.  Devereux  for  board  furnished 
defendant  There  was  a  verdict  for  defend 
ant,  and  from  an  order  denying  plaintiff's 
motion  for  a  new  trial  she  appeals.  Af- 
firmed. 

Prior  to  1879  the  plaintiff  and  defendant, 
who  were  brother  and  sister,  with  their 
two  other  sisters,  H^en  and  Annie  Dever- 
eux, lived  with  their  parents  at  313  Pine 
street;  Philadelphia.  In  1879  the  father 
died,  and  tn  1881  the  mother  died.  The  four 
children  then  became  oitltled  to  this  prop- 
erty, 813  Pine  street  They  continued  to 
live  In  the  house  from  the  death  of  the 
mother.  In  1881,  until  the  of  Alarch. 
1888.  when  the  plaintiff  left  tite  house,  the 
defendant  and  the  other  two  Bii<ters  remain- 
ing In  It  and  continuing  to  occupy  It.  On 
the  12th  day  of  July,  18S6,  an  agreement 
was  madu  In  wiiieh  the  plaintiff  was  to 
lease  the  house,  and  the  defendant  and  tbe 
other  two  slaters  were  to  pay  Itoard  at  the 
rate  of  $2.50  per  week  so  long  as  they  were 
at  the  house.  Tlila  agreement  was  written 
by  the  defendant  and  sl^ed  by  him.  The 
plaintiff  claimed  board  onder  tbis  written 
a^eement,  and  also  on  a  verbal  nnderstand- 
ing  between  plaintiff  and  defendant  Plain- 
tiff claimed  board  from  the  time  she  took 
the  bouse,  at  the  death  of  her  mothw,  until 
she  left  the  house.  In  March,  1888.  This 
suit  was  brought  January  3,  1890.  The  de- 
fendant pleaded  tbe  statute  of  limitations, 
and  the  plaintiff  was  not  allowed  to  claim 
for  board  for  a  longer  period  than  six  years 
preceding  tbe  bringing  of  suit. 

Tbe  court  (Jenkins,  J.)  charged  the  jury 
as  follows: 

"1  have  been  asked  by  the  counsel  for  the 
respective  sides  to  cliarge  on  certain  points, 
and  I  shall  begin  my  charge  by  reading 
tbem  to  yon.  The  plaintiff  has  asked  me  to 
charge:  'First  The  relationship  of  broth- 
er and  sister  Is  not  such  as  involves  any 
duty  of  support  or  negatives  the  Implied 
contract  to  pay  for  boarding  furnished.' 
Answer  of  the  court:  X  affirm  that  point 
'Second.  If  the  Jury  believe  that  the  plain- 
tiff famished  the  defendant  with  board  dur- 
ing all  or  any  part  of  the  time  for  which 
her  claim  Is  made,  and  that  she  has  not 
been  paid  therefor,  tbe  plaintiff  Is  entitled 
to  compensation,  even  though  no  express 
agreement  as  to  the  payment  of  board  was 
made  between  the  plaintiff  and  defendant' 
Answer  of  the  court:  I  affirm  that  point. 
'Third.  If  the  Jury  believe  that  the  plain- 
tiff furnished  tlie  defendant  with  t)oard,  the 
law  Implies  a  contract  on  the  part  of  the 
defendant  to  pay  the  plaintiff  therefor,  and 
the  burden  of  showing  that  nothing  was  to 
be  paid  for  the  board  is  upon  the  defend- 
ant' Answer  of  the  court:  I  affirm  ttiat 
point  ['Fourth.  If  tbe  Jury  believe  t^t  the 
defendant's  alleged  services  w< 
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to  plaintiff  without  the  ezpectatloa  of  com- 
pensatfoD  therefor  at  the  time  the  services 
were  rendered,  the  defeDdant  cannot  now 
le^Uy  claim  compensation  therefor.*  An- 
swer of  the  conrt:  I  affirm  that  point,  and 
In  affirming  that  point  I  may  say  It  cuts 
both  ways;  that,  If  board  was  furnished 
under  those  terms,  the  plaintiff  cannot  claim 
board.}  The  defendant  has  asked  me  to 
charge  you:  ['Fifth,  If  the  Jury  believe 
that  the  plaintiff  and  defendant  lived  with 
their  sisters  in  the  house  left  by  their  par- 
ents as  a  common  home,  and  that  It  was  un- 
derstood between  all  parties  that  the  agree- 
ment, BO  far  as  It  related  to  the  defendant, 
would  be  fully  complied  with  by  the  per- 
formance of  services  about  the  honse,  and 
that  he  fully,  performed  the  services  agreed 
to  be  performed  by  him,  the  plaintiff  can- 
not recover.'  Answer  of  the  court:  I  af- 
firm that  point]  'Second.  If  the  jury  be- 
lieve that  the  plaintiff  performed  services 
for  the  defendant  which  were  worth  as 
nrach  or  more  than  the  value  of  the  board 
sued  for,  $2.50  per  vredc,  the  defendant  Is 
entitled  to  offset  those  aerrloes  against  the 
claim  for  board.'  Befnsed,  becaiue  there 
was  no  plea  of  oltaet  and  notice  of  special 
matter,  as  required  by  the  rules  of  court. 
Third.  The  verdict  of  the  Jury  should  be 
for  the  defendant'  Answer  of  the.  court: 
I  refuse  that  point 

"It  seems  that  all  the  children  of  common 
parents  lived  t(«ether  In  a  honse  which  ap- 
parently was  owned  by  the  parents  prior  to 
their  decease.  They  made  a  family;  they 
made  a  home.  It  also  seems  that  Mary  L. 
Stafford,  who  Is  the  plaintiff  here,  was  put 
in  charge  of  that  honse  practically  by  the 
other  membov  of  tibe  family,  and  you  have 
before  you  what  Is  called  an  'agreement  of 
lease,'  dated  the  12th  of  July,  1886,  and  al- 
leged to  be  between  Richard  Q.  Devereux, 
Helen  Devmeux,  Anna  F.  Devereux,  and 
Mary  I*  Deverenx,  coheirs  of  Mary  Colts 
Devereux,  deceased,  of  the  one  part  on<i 
Mary  L.  Devereux,  on  her  own  behalf,  of  the 
other  part  It  Is  a  lease  by  the  plaintiff 
to  herself,  as  one  of  the  coheirs,  which  only 
shows  the  Informality  with  which  the  whole 
matter  was  done.  Then  It  describes  the 
property,  and  the  yearly  rental  to  be  the 
sum  of  $365,  payable  as  follows:  The  sum 
of  $250  to  be  applied  to  the  payment  of  the 
Interest  on  the  mortgage  held  by  the  Phila- 
delphia Saving  Fund  Society,  in  semiannual 
payments,  <mi  the  thirteenth  days  of  January 
and  July,  and  the  balance  to  be  applied  to  the 
payment  of  taxes  and  water  rents.'  So  that 
you  see  that  while  the  lease  says  rent  was  to 
be  paid,  part  of  It  was  to  be  paid  by  the  lessor 
to  the  lessee,  the  lessor  and  the  lessee  being 
the  same  person.  Theapproprlatlonof  thermit 
was  provided  for  in  the  lease,  so  that  you 
see  that  It  is  not  by  any  means  such  a  paper 
as  would  ordinarily  be  between  a  lessor  and 
a  lessee,  or  between  a  landlord  and  a  tenant 
The  necessary  repairs  to  be  paid  by  the 


partlea  of  the  first  part,  share  and  sbsre 
alike.'  They  are  all  of  the  parties,  becans« 
all  of  the  parties  of  the  first  part  Included 
the  party  of  the  second  part  bo  that  the  re- 
pairs were  to  be  made  apparently  by  all  of 
them.  'Any  of  the  parties  of  the  first  part 
remaining  on  the  premises  agree  to  pay  to 
the  party  of  the  second  part  such  amount  of 
board  as  may  be  mutually  agreed  upon, 
which  Is  hereby  fixed  at  the  sum  of  |2.S0.' 
It  is  over  that  last  clause  that  the  trouble  in 
this  case  has  arisen.  [It  Is  alleged  upon  the 
I>art  of  the  plaintiff  that  her  brother,  who 
was  living  In  the  house,  was  to  pay  her  $2-o0 
according  to  the  contract  That  la  what  the 
contract  bays;  bnt  all  the  other  pec^le  to 
the  contract  agree  that  as  to  Richard  he  was 
not  to  pay  the  ¥2.90;  that  he  did  cbom 
about  the  honsfc]  [In  fact  there  has  not 
been  a  witness  upon  the  stand  but  what  ad- 
mits that  he  did  something.  Bwn  tite  plain- 
tiff herself  says  so,  and  the  washCTWomao 
thought  that  she  had  a  right  or  at  least 
thought  that  she  was  not  transcending  her 
power  when  she  sugfrested  to  hfan  that  he 
might  bring  up  coal.  These  things  are  straws 
which  show  which  way  the  wind  blows,  and 
are  proper  to  be  considered  by  yon  In  coming 
to  &  omcluBloB.  That  same  good  woman 
said  tbat  he  complained  when  he  had  to  an- 
swer the  bell,  which  would  seua  to  my  mind 
to  carry  the  Idea  that  it  waa  somewhat  in- 
cumbent vpoa  htm  to  answer  the  door  bell. 
This  washerwoman,  who  was  there  as  gener- 
al house  cleans,  testifies  as  to  many  other 
things.  She  says  that  when  she  went  tiiete 
In  the  mornings,  she  would  find  the  firfs 
made.  She  did  not  know  who  did  It  The 
defendant  says  he  did  It  and  the  plaintiff 
herself  says  that  sometimes  he  did  It  Hie 
other  sisters  who  were  living  In  the  house 
say  that  be  always  did  It  and  that  he  acted 
the  part  of,  p^haps,  waitress  and  duunbtf- 
mald  around  that  housa  It  is  for  you  lo 
determine  whether  he  has  shown  to  you  that 
that  Is  what  he  did  do,  and  that  in  consid- 
eration of  those  services,  he  was  not  to  pay 
any  board.  If  you  find  that  that  is  true, 
your  verdict  ought  to  be  for  the  defendant] 
If  you  find  it  Is  not  true,  your  verdict  ought 
to  be  for  the  plaintiff.  The  plaintiff  cannot 
claim  any  more  than  for  six  years  prior  to 
the  commencement  of  this  suit,  which  was 
in  January,  1890,  If  you  should  find  for  her." 

The  first  and  second  speclficaUoos  of  error 
relate  to  the  answer  of  the  court  to  the  twa 
requests  to  charge  contained  In  brackets. 
The  third  and  fourth  r^te  to  those  portions 
of  the  charge  contained  In  bra<^ets.  The 
other  specifications  are  as  follows:  "(5)  The 
learned  Judge  erred  in  overruling  plalntifTs 
objection  to  the  following  question,  asked 
the  plaintiff  by  defendant's  counsel,  as  fol- 
lows: 'XQ.  Now,  In  point  of  fact  dMLn't  your 
brother  do  a  large  share  of  the  work  in  the 
house,  which  he  did  for  you  and  for  the  rest 
of  the  family  In  lieu  of  paying  any  board? 
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tlcm  noted  for  plafntUT.)    A.  There  never  was 
anytlilDs  done  In  Hen  of  paying  board,  nor 
any  work  dcme  fs  sneb,  nor  mnytblng  said  ; 
abont  It.*        Tbe  learned  indge  erred  tn 
OTCmdlng  the  plaiotlfTs  objection  to  the  fol- 
lowing quesUtm,  asked  the  plaintiff  by  ttia 
defendant's  counsel:  *XQ.  It  [the agreement] 
says  yon  were  to  pay  the  rent,  and  It  was  to 
be  applied  In  that  way,  payable  in  that  way. 
Yon  didn't  pay  the  Interest  dne  on  January 
13,  1888,  did  yon,  out  of  your  money?  (Ob- 
jected ta    Objectton  overmled.  Exc^^on 
noted  for  plalntlft.)    A.  I  gave  him  part  of 
the  mon^.    Tbe  balance  was  not  paid  to 
me;  so  I  conld  not*    (7>  The  learned  judge  I 
erred  in  oTwrtUlng  plalntlfTs  objection  to  the 
following  question,  asked  the  defendant  by 
his  counsel:  'Q.  How  many  furnaces  were  in 
the  house?  (Objected  to.  Objection  ovemil- 
ed.    Exception  noted  for  plaintiff.)    A.  One 
fnmace  and  about  half  a  dozen  fires.'  <6) 
Tbe  learned  jndge  erred  In  OTermllng  the 
objection  of  plaintiff  to  the  admission  of  the 
following  evidence:  *Q.  Now,  do  you  know 
anytblBg  about  the  payment  of  the  Interest 
upon  the  mortgage  between  1886  and  1888? 
A.  Mrs.  Stafford,  when  she  left  the  house, 
tbe  first  T  knew  of  there  was  a  notice  from  i 
the  PhBadelpbla  Sa-Wng  Fund  saying  that 
tbere  was  two  hundred  and  some  odd  dollars 
back  iTrtereet  which  had  not  been  paid,  and 
Mr.  Plerson  wrote  me  a  very  crisp  note  saying 
that,  if  It  was  not  paid  within  a  few  days, 
he  wotdd  foreclose  the  mortgage.  My  sister 
Hrios  and  I  went  to  work  between  us.  I 
went  to  see  him,  and  got  an  extension  of 
time  on  It,  and  my  rtster  Hel«i  and  I  went 
to  work  and  gathered  the  money  together  as 
well  as  we  could,  and  where  we  conld,  and 
between  us  paid  tt   Tliose  are  the  receipts. 
Those  receipts  never  were  in  Mrs.  Stafford's 
possession,  and  never  saw  them,  and  never 
bad  one  cent  of  the  money.  Q.  Those  are  the 
four  receipts?   A.  Pour  receipts.    I  think 
there  was  $200  altogether.   My  slater  gave 
me  some  of  her  salary  to  pay  It.    (Mr.  Miller 
offers  in  evidence  the  receipts  of  February 
0.  28,  and  April  2  and  30,  1888.    Objected  to. 
Objection  overruled.    Exception  noted  for 
plaintiff.)*    (6)  The  learned  judge  erred  In 
overmling  plalntllTs  objection  to  the  follow- 
ing questirai,  asked  Helen  Deverenx,  one  of 
def«idaat*s  witnesses,  by  defendant's  coun- 
sel: "Q  State  whether  you  have  ever  seen 
Um  [the  defendant]  performing  any  work, 
and,  if  so,  what?    (Objected  to.  Objection 
orermied.  Exception  for  plaintiff.)  A.  He 
fn>t  up  in  the  morning,  and  made  the  fire.  He 
started  the  fire,  and  saw  that  It  was  ready 
tbatthe  breakfastcouldbemadewhen  she  [the 
MTvant]  came  In,  for  no  servants  ever  slept 
tn  the  bouse,  and  generally  she  didn't  come 
until  seven  or  half-past  seven,  and  many 
breskfasts  had  to  be  ready  by  seven;  and, 
wben  I  was  in  tbe  house,  I  always  got  up 
with  Mrs.  Stafford  and  helped  her.  I  have 
been  waitovas,  cbaaberuial^  and  cook  all  In 


time,  an]  puld  my  money  Into  the  house  as 
well.'  (10)  The  learned  judge  erred  In  over- 
ruling j^LalntllTs  objection  to  the  following 
question,  asked  Helen  Devereux,  one  of  tbe 
defendant's  wituesses,  by  defendant's  coud- 
scl:  'How  did  you  make  paymrats?  Did  you 
pay  so  much  down  for  any  particular  time, 
or  did  you  pay  whenever  money  was  needed? 
^Objected  to.)  A.  I  paid  $2.50  a  week,  ex- 
cept whra  I  was  out  of  the  city,  and  then 
I  sent  home  $100  at  a  time,  or  $50.  I  sout  my 
aalai-y,  $50  and  $100  at  a  time,  when  I  hap- 
pened to  get  it  Q.  When  you  were  living 
elsewhere,  and  didn't  receive  any  board,  and 
had  any  money?  A.  When  I  was  away.  I 
wasn't  in  the  house  for  five  years.  Q.  And  It 
was  a  contrlbntlon  to  the  family  fund  ?  (Ob- 
jected to.  Objection  overruLed.  £xoeptlon 
noted  for  plaintiff.)  A.  Ezocfly.' " 

A.  "E.  Stockwpll,  for  appellant  N.  Dubois 
Miller,  for  appellee. 

PER  CURIAM.  There  Is  nothing  In  either 
of  the  10  Bpeciflcattons  of  error  that  requires 
a  reversal  of  the  Judgment.  Plaintiff's  case 
depended  on  questions  of  fact  u  to  which 
there  was  such  conflict  of  testimony  as  nec- 
essarily carried  the  case  to  the  jury.  Their 
verdict  In  favor  of  the  defendant  implies  a 
finding  of  controlling  facts  ugalnat  ths  plain- 
tiff. Judgment  affirmed. 


PENNYPAGKBR  v.  DEAR. 

(Supreme  Court  of  Pennsylvania.    Jan.  28, 
1895.) 

ApPBJkl.  roR  Drut— Da11&(IB8. 

Where  an  appeal  is  talien  ooerely  for  de- 
lay, damages  at  the  rate  of  6  per  cent,  per  an- 
nom  on  the  judgniMt,  together  with  an  attor- 
ney's fee  of  $20,  and  the  costs  of  printing  the 
paper  Iwok  of  appeliee.  will  be  awarded  against 
appellnnt  as  provided  by  Act  May  20,  1St4  <P. 
L.  277). 

Appeal  from  court  of  oommoa  pleo^  Phila- 
delphia county. 

On  petition  to  the  supreme  court  by  Fred- 
erick Pennypacker  to  tax  up  damages  for 
taking  an  appeal  merely  for  delay.  A  rule 
was  granted  on  appellant  John  Dear,  to 
show  cause  why  such  damages  shotild  not 
be  taxed.    Rule  made  absolute. 

The  petition  stated  that  Pennypacker  had 
sued  Dear  for  work  and  labor  In  a  magis- 
trate's court,  and  had  recovered  Judgment 
tor  $06.03.  Thereupon  defendant  appealed 
to  the  court  of  common  pleas  of  Philadelphia 
county,  where  plaintiff  again  recovered  Judg- 
ment for  the  same  amount  Defendant*8  mo- 
tion for  new  trial  was  refused,  and  then  he 
offered  plaintiff  $55  In  settlement  of  the  claim. 
Plaintiff  refused  this  off^,  and  defendant 
then  appealed  to  the  supreme  court  The 
record  was  never  filed  in  the  supreme  court, 
nor  did  defendant  ever  print  any  paper  book. 
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The  appeal  was  aubseaueatly  dlamlased  for 
want  of  pxHecuUon. 

H.  R  &  H.  W.  Amerling,  for  appelant 
Frank  A.  Hartranft,  for  appellee. 

PER  CURIAM.  The  act  of  May  25.  1874 
<Piird.  Dig.  707;  P.  L.  277),  provides  that  "In 
all  cases  In  which  a  writ  of  error  or  an  ap- 
peal from  a  decree  In  equity  shall  delay  the 
proceedings  on  the  Judgment  of  the  Inferior 
court,  and  In  the  opinion  of  the  supreme 
court  the  same  shall  bare  been  sued  out 
merely  for  delay,  damages  at  the  rate  of  six 
per  cent,  per  annum  shall  he  awarded  upon 
the  amount  of  said  Judgment  or  decree  by 
the  supreme  court;  and  an  attorney  fee  of 
twenty  dollars  and  the  cost  of  i«-Int!ng  the 
paper-book,  of  the  defendant  In  error  or  ap- 
pellee, shall  be  taxed  and  collected  as  part 
of  the  coats  of  suit"  Proceedings  on  the 
judgment  of  the  court  below  were  undoubt- 
edly delayed  by  the  defendant's  appeal  to 
this  court,  and  we  are  clearly  of  opinion  that 
said  appeal  was  taken  "merely  for  delay." 
No  other  luference  can  be  fairly  drawn  from 
ttie  facts  before  us.  The  plaintiff  Is  there- 
fore clearly  entitled  to  the  damages,  etc., 
specified  In  the  act  Rule  absolute,  and  dam- 
ages at  tiie  rate  of  6  per  centum  per  annum 
on  the  amount  of  the  Judgment  are  hereby 
awarded  In  favor  of  the  plaintiff,  and  against 
the  defendant  together  with  a  docket  fee  of 
$20,  and  costs  of  printing  appellee's  paper 
book.  If  any,  to  be  taxed  and  collected  as  part 
df  the  coBta. 


AMERICAN   FORCITE   POWDER  MAN- 
UF'G   CO   Y.   LOCUST  MOUNTAIN 
COAL  Sc  IRON  CO.  et  al. 

(Supreme  Court  of  PenasylTania.   Feb.  4* 
1893.) 

Fkofbbtt  Subject  to  Garxibbmbut  —  Psbobnt- 
xam  Retained  uhdbr  CoxsTittJOTioN  CoyxRACT. 

Where  a  contract  for  the  construction 
of  a  drainage  tunnel  provides  for  monthly  pay- 
ments to  the  contractor  as  the  work  progresses, 
less  10  per  cent.,  to  be  retained  by  the  owner 
to  insure  the  faithful  performance  of  the  con- 
tract and  for  tiie  payment  of  tlila  percentage  on 
the  final  completion  of  the  work,  the  retained 
percentages  are  not  anbject  to  garnishment  at 
suit  of  toe  contractor's  creditors,  unless  it  ap- 
pears that  the  contract  was  faithfully  per- 
formed by  the  contractor. 

Appeal  from  <»nrt  of  common  pleas,  Phila- 
delphia county. 

Foreign  attachment  by  the  Amei-lcan  For- 
cite  Powder  Manufacturing  Company  against 
K.  J.  Malone  and  A  C.  Douglass,  trading  as 
R.  J.  Malone  &  Co.,  defendants,  and  the  Lo- 
cust Mountain  Coal  &  Iron  Company,  and 
Lewis  A.  Riley  and  others,  trading  as  Riley 
&  Co.,  garnishees.  From  a  Judgment  of  non- 
f>utt  as  against  the  garnishees,  plaintiff  ap- 
peals. Affirmed. 

By  a  contract  between  the  garnishees  and 


the  defffiidaats  bdow,  B.  J.  ^Iodb  ttni  A.  C 
Donclasfl,  trading  as  B.  J.  Malone  &  Co.,  tbt 
latter  had  iindwtaken  to  eonBtmct  for  tin 
former  a  drainage  tunnel,  designated  as  the 
"Centralla  Drainage  Tunnel."  'in  a  fftlthTDl, 
skllUul.  and  worlunmllke  manner,  and  -whoi- 
ly  at  their  own  cost  and  expena&"  The  gar- 
nishees contracted  to  pay  toe  this  tunnel  in 
the  following  manner:  "On  vt  about  the  Oat 
day  of  each  numUi  during  the  contlnaance 
of  this  omtract,  the  said  engineer  and  the 
said  supeilntendent  shall  make  an  estimatir 
of  the  quantity  and  value  of  tJie  woA  sat- 
isfactorily executed  during  the  {vecedinc 
month;  and,  upon  their  cutificate  of  the 
same,  the  amount  wbldi  aweftra  due  tta« 
party  of  the  first  part  on  said  estimate,  less 
ten  per  cent,  shall  be  paid  them  by  the  par- 
ties of  the  second  part  betweoi  the  teuib 
and  twentieth  of  each  month;  and  when  all 
the  work  emlwaced  in  this  omtract  shall  havf 
been  completed  agreeably  to  the  spedflca- 
tlons,  and  In  accordance  with  the  direction, 
and  to  the  satisftuition  and  aoc^tanoe  of  Oh- 
said  superintendent  and  of  the  said  wglneer. 
there  shall  be  a  final  estimate  made  of  the 
quantity,  character,  and  valne  of  the  said 
work  agreeably  to  the  terms  of  this  agree- 
ment when  the  balance  ai^esrlng  doe  to  the 
said  party  of  the  first  part  shall  be  paid  to 
them,  upcm  their  gtvlng  a  release  under  aeal 
to  the  said  parties  of  the  second  part  from 
all  claims  and  demands  whatsoever  growing 
In  any  manner  out  of  this  agreonent'*  The 
engineer  and  superintendent  referred  to  -mre 
those  (rf  the  garnishees.  The  agreement  con- 
tained the  following  pnvtstoa  as  to  the  time 
allowed  toe  tlw  completion  of  the  work  and 
the  effect  of  any  delay:  "The  said  wwk 
shall  be  commenced  on  or  about  the  twen- 
tieth day  ot  A^ril,  A.  D.  1888,  and  completed 
on  or  before  tbe  fourteenth  day  of  June,  A. 
T>.  18Q0."  "It  is  further  covenanted  and 
agreed  between  the  said  parties  that  in  the 
event  of  the  falltue  of  the  said  party  ot  tbe 
first  part  to  complete  said  tnnn^  hy  the 
aforesaid  tlm^  to  wit,  the  tbnrteenth  day  of 
June,  A.  D.  1880,  then  and  in  that  case  Dte 
said  party  of  the  first  part  shall  pay  a  pen- 
alty of  fifty  dollars  for  each  and  every  day 
beyond  the  time  above  necessary  for  com- 
pletion of  said  tunnel,  the  amount  due  as 
penalty  Is  to  be  retained  by  the  parties  of  the 
second  port  out  of  the  ten  per  cent,  retained 
on  each  monthly  estimate  as  befwe  pro- 
vided." The  defendants  had  ootaimenced 
work  imder  the  contract,  and  had  prosecuted 
it  for  some  months  prior  to  the  service  of  the 
writ  of  attachment  at  the  suit  of  the  s.ppA- 
lants,  and  the  state  of  the  accounts  between 
the  defendants  and  the  appellees  at  that  time 
was  concededly  as  follows:  "At  the  time  of 
the  service  of  the  writ  of  attachment,  tbe 
value  of  the  work  which  had  been  thereto- 
fore perfcffmed  by  the  said  defendants,  and 
for  which  payment  had  not  been  made  to 
them,  being  ten  per  cent  ot  che  value  of  the 
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whole  worn  done  by  tliem  at  that  time,  was 
the  sum  ot  98,243.51,  which  sum  respondents 
arer  was  not  doe  and  payable  to  the  said 
defeudante  at  the  time  of  the  eerrice  of  the 
writ,  and,  by  reason  of  the  failure  of  said 
defendants  to  fully  perform  and  complete 
tbeir  contract,  did  not  at  any  time  thereafter 
become  due.   Other  than  the  above,  the  re- 
spondents had  In  their  hands  at  the  time  of 
the  service  of  the  writ  of  attachment  no 
retained  percentages."    There  was  also  evi- 
dence showing  that  the  penalties  for  failure 
to  complete  the  work  within  the  required 
time  had  been  waived.    At  about  the  time  of 
the  service  of  this  writ  of  attachment,  the 
defendants  advised  the  appellees  of  their  in- 
ability, due  to  financial  embarrassment,  to 
continue  work  under  the  contract,  and  of 
their  intention  to  abandon  it,  and  thereupon, 
at  an  Interview  between  the  parties,  the  ap- 
pellees themselves  undertook  the  completion 
of  the  work,  A.  G.  Douglass,  one  of  the  de- 
fendants, agreeing  to  superintend  It,  and  this 
arrangement  was  carried  out    Hie  appellees 
expended  upon  the  work  of  completion  the 
som  of  $8,133.66,  or  about  $100  less  than  the 
retained  percentage  in  their  hands  at  the 
date  of  the  service  of  the  writ.    Upon  the 
conipIctioQ  of  the  work,  the  defendants  did 
not  ask  for  a  final  estimate,  and  none  was 
t:Ter  given  to  them.    The  work  was  com- 
pleted November  l,  1890,  138  days  after  the 
Jate  named  in  the  contract    Had  the  de- 
feadants  complied  with  their  contract,  and 
completed  the  tunnel  "wholly  at  their  own 
cost  and  expense,"  and  within  the  period  des- 
ignated, they  would  have  been  entitled,  in 
addition  to  the  sums  paid  to  them  on  ac- 
count from  time  to  time,  prior  to  the  service 
uf  ihe  writ  of  attachment,  but  Inclusive  of 
Uie  percentages  already  mentioned,  to  the 
sum  of  $12,649.32.    Prior  to  the  service  of 
Uie  writ  Qt  attachment  upon  the  appellees, 
the  latter  had  been  served  with  notice  of  an 
assi^niment  by  the  defendants  to  the  Ing^- 
^oilOsergeant  Drill  Company  of  the  retained 
ptTcentase  then  due  said  defendants  under 
the  contract. 

Thomas  Dlehl,  for  appellant  Francis  I 
Uowen,  for  appdlees. 

PER  curiam:.  As  we  understand  the  con- 
tract between  R.  J.  Malone  &  Co.  and  the 
garnlBbees,  the  retained  percentages  therein 
provided  for  were  payable  only  upon  com- 
plete perf(Hinance  of  the  contract  by  the  for- 
mer at  their  own  cost  and  expense.  The  tes- 
thnony  that  was  submitted  Is  not  only  insuffl- 
cieiit  to  show  such  performance  by  the  cou- 
trartors,  R.  J.  Malone  &  Co.,  but  we  think  It 
tends  to  prove  the  contrary.  As  the  contract 
wag  uarrled  out  by  the  parties  thereto,  there 
was  nothing  due  the  contractors,  and  there- 
fore nothing  to  attach  in  the  hands  of  the 
smiiabees.  It  follows  that  there  was  no  er- 
ror in  refusing  to  take  off  the  Judgment  of 
noDsait   Judgment  affirmed. 


In  re  GOODWIN  GA^TOVB  &  MBT&R 
CO.'S  ESTATE. 

Appeal  of  NATIONAL  BANK  OF  THE  BB- 

PUBLIO. 

(Supreme  Court  of  FenDsrlvania.    Feb.  4, 
1885.) 
Taxes— L1BN—L088  ov. 
The  lien  of  the  commonwealth  for  taxes 
due  and  uiroaid  on  real  estate,  given  br  Act 
June  7. 1879,  and  Act  June  1,  ISS),  is  not  lost, 
as  against  the  ddinquent  taxpayer,  and  bis  gen- 
eral creditors  not  aecured  by  any  lien  on  the 
land,  by  the  failure  of  the  auditor  general  to 
traosnut  to  the  proper  county  a  certified  coiw 
of  the  lien,  as  required  by  Act  April  14,  1^7 
(Pnrd.  Dig.  p.  1886). 

Appeal  from  court  of  coumon  pleas,  Phila' 

delphia  county. 

Audit  of  the  first  account  of  Hector  T. 
Feutou,  asslifnee  for  the  benefit  of  creditors 
of  the  Goodwin  Gas-Stove  &  Meter  Com- 
pany. The  claim  of  the  commonwealth  for 
taxes  for  the  years  1882  to  ls85,  with  Inter- 
est was  allowed  as  a  preferred  creditor,  and 
the  National  Bank  of  the  Republic^  another 
creditor,  appeals.  Affirmed. 

By  deed  dated  June  23,  1892,  the  Goodwhi 
Gas-Stove  &  Meter  Company  assigned  Its 
property  to  Hector  T.  Fenton,  for  benefit  of 
creditors.  At  the  audit,  the  commonwealth 
of  Pennsylvania  claimed  a  lien  on  the  as- 
signed estate  for  taxes  for  the  years  1882 
to  1880,  with  interest  at  12  per  cent  thereon. 
The  auditor  awarded  the  commonwealth  its 
claim,  without  interest,  penalty,  or  prefer- 
ence; the  dividend  to  creditors,  Including 
the  commonwealth  and  the  appellant,  being 
15.44  per  centum.  Exceptions  were  filed  by 
the  commonwealth,  and,  on  reconsideration, 
sustained  by  the  auditor  so  far  as  to  allow 
the  claim  with  interest  The  court  below  re- 
versed the  auditor,  and  entered  a  decree 
awarding  the  commonwealth  the  full  amoimt 
of  Its  claim  as  a  preferred  creditor.  From 
this  decree  the  present  appeal  is  taken. 

The  opinion  of  the  court  below  (Thayer,  P. 
J.)  was  as  follows: 

"The  question  argued  in  this  case  was 
whether  the  claim  of  the  commonwealth  for 
taxes,  which,  by  the  fourteenth  section  of 
the  act  of  June  7,  1879,  and  the  thirty-first 
section  of  the  act  of  June  1,  1889,  is  a  pre- 
ferred claim,  'to  be  first  allowed  before  any 
other  claims  are  paid,'  has  lost  Its  prefer- 
ence by  reason  of  uoncompliance  with  the 
provision  of  the  fourth  section  of  the  act  of 
AprU  14,  1827  (Purd.  Dig.  p.  1386),  requUrIng 
the  auditor  general  to  transmit  to  the  re- 
spective counties,  to  be  by  them  entered  of 
record,  certified  copies  of  the  liens  which 
may  hereafter  rise  by  virtue  of  the  twelfth 
section  of  the  act  of  March  30,  1811,  as 
soon  as  the  same  are  settled  and  entered 
In  the  books  of  the  accounting  officers.'  By 
the  twelfth  section  of  the  act  of  1811  the 
balance  found  in  the  account  is  to  be  'a 
lien  on  all  the  real  estate  of  the  person  In- 
debted throughout  the  common wealtlt'  Bx.  I 
Digitized  byVjOOy  I 


92 


ATZ^TIO  BBPOTtTBR,  VoL  SL 


(Pa 


the  act  of  June  1, 1870,  it  la  ft  Uen  *npon  the 
fnutfhlm  and  proptfty,  both  real  and  per- 
sonalt  of  corpontloiw  and  limited  partner- 
Aipa.'  In  Commonwealth's  Appeal,  4  Fa. 
St  164.  It  was  held  that,  In  default  of  the 
flUng  of  a  certified  cop7  In  purauance  of  the 
proTisions  of  the  act  of  1827,  the  common- 
wealtb'B  claim  waa  entitled  to  no  preference 
over  other  Uen  claimants.  The  caae  was  a 
contest  between  rival  liens  against  real  es- 
tate. Arnold's  Estate,  46  Pa.  St  277,  was 
to  the  same  effect  but  that  also  was  a  con- 
troven^  between  lieu  claimants,  and  the 
commonwealth  was  postponed  to  Judgment 
cre<litors,  because  no  certificate  had  been 
filed.  The  proceeds  distributed,  as  in  Com- 
monwealth's App^l,  4  Pa.  St.  164,  were  de- 
rived from  a  sheriff's  sale  of  real  estate.  In 
his  opinion  in  Arnold's  Estate,  Judge  Strong 
treats  the  question  entirely  as  one  of  priority 
of  lien,  and,  while  postponing  the  common- 
wealth to  other  lien  claimants  on  account 
of  the  neglect  to  file  a  certificate,  adds  dis- 
tinctly: 'Without  the  notice  given  by  filing 
a  copy  of  the  balance  of  the  account  and 
having  it  entered  on  record,  the  debt  ascer- 
tained to  be  due  to  the  commonwealth  may 
be  a  lien  as  against  the  debtor,  but  Is  Inop- 
erative against  other  lien  creditors.*  In  Re 
William  Wilson  ft  Bon  Silversmith  Co.'s  Es- 
tate, 150  Pa.  St  28S,  24  Atl.  636,  the  case  was 
again  a  contest  between  lien  creditors,  and 
the  opinion  of  Justice  Green  proceeds  upon 
the  ground  that,  as  between  other  Hen  cred- 
itors and  the  commonwealth,  the  latter  must 
be  postponed  when  a  certificate  has  not  been 
filed  In  pursuance  of  ttie  act  of  1827.  'Other 
Men  creditors,'  says  he,  'have  the  same  right 
to  notice  under  the  act  of  1879  as  under  the 
acts  ot  1811  and  1827.*  The  present  case,  it 
la  to  be  observed,  is  entirely  different  from 
the  cases  already  referred  to,  which  were 
relied  upon  by  tlie  auditor  in  his  report 
against  the  commonwealth  as  a  preferred 
creditor.  In  the  present  case  none  of  the 
claimants  are  lien  creditors  except  the  com- 
monwealth. That  fact  la  expressly  found  by 
the  auditor,  and  the  fund  was  derived  from 
the  sale  of  personal  estate  exclusively.  The 
creditors  here  were  all  general  creditors, 
claiming  under  the  assignment  Is  the  com- 
monwealth's preference,  secured  by  the 
Btrong  language  of  the  acts  of  1879  and  1889, 
lost  as  against  creditors  who  are  not  Hen 
creditors  at  all,  but  gmeral  creditors,  claim- 
ing under  an  assignment  made  by  the  debtor 
seven  years  aftw  the  commonwealth's  lien 
attached?  We  think  not  The  common- 
wealth's claim  was  for  taxes  for  the  years 
1882,  1883.  1884,  and  part  of  the  year  1885. 
The  assignment  was  not  made  untn  June 
23.  1892.  It  cannot  be  doubted  that  the  per- 
sonal property  in  the  hands  of  the  debtor 
wns  anblect  to  the  Uen  of  the  common- 
wealth's tozea  for  all  those  yeara;  for,  by 


the  express  words  fbe  act  of  1B79,  tbj 
commonwealth's  taxes  were  "a  Hea.  upon  th4 
franchises  and  property,  both  real  and  per* 
Bonal,  of  corporations  and  limited  partDpr- 
ships,'  from  the  time  the  said  taxes  are  dnt 
and  payable.  It  has  never  been  asserted 
any  decision,  and  cannot  be  pretended  wltb 
any  show  of  reason,  that  the  common  wealth  1 
Uen  against  the  debtor's  pr<^>erty,  wblle  It 
is  still  his  property.  Is  lost  by  not  filing  ttc 
certificate  referred  to  in  the  act  of  1827. 
Such  a  construction  would  be  uoreasonabK 
aud  a  total  perversion  of  the  meaning  of  the 
legislature.  We  entertain  no  doobt  that 
Judge  Strong  wtw  right  in  saying,  as  be  dil 
In  Arnold's  Estate,  that  although  the  tailan 
to  file  the  certificate  pos^oned  the  common- 
wealth's claim  to  other  lien  claimant,  i: 
was  nevertheless  a  Uen  against  tbe  debti-r 
himself.  If  this  be  so,  nothing  can  be  plain- 
er than  that  the  rights  of  the  gen*!ral  cred- 
itors of  the  gas  company  could  rise  no  higber 
than  those  of  the  debtor  himself.  If  tbf 
commonwealth's  claim  attached  to  the  prop- 
erty In  his  possession,  as  it  undoubtedly 
did,  he  could  not  divest  it  by  making  an  as- 
signment for  the  benefit  of  creditors.  That 
an  assignee  for  the  benefit  of  creditors  \i 
not  a  'purchaser,'  within  the  meaning  of  tfct' 
word  which  protects  Uen  creditors  or  ven- 
dees for  value.  Is  familiar  law.  Neither  tbe 
rights  of  the  assignee,  nor  those  of  tbe  gen- 
eral creditors,  could  rise  higher  than  those 
of  the  assignor,  and,  as  the  property  wa> 
subject  to  the  commonwealth's  lien  in  hl^ 
hands,  it  remained  subject  to  It  in  the  hands 
of  the  assignee;  and.  Inasmuch  as  the  fund 
distributed  arises  from  the  sale  of  tbat 
property,  the  lien  attaches  to  the  inweeds 
as  firmly  as  it  did  to  the  property  Itself  in 
the  hands  of  the  debtor.  It  is  ordered  that 
the  exceptions  filed  by  Uie  commonwealth 
be  sustained,  that  the  report  be  referred 
back  to  the  auditor,  with  instructions  to  re- 
adjust the  distribution  In  accordance  wltb 
these  views,  and  to  award  to  the  common- 
wealth the  full  amount  of  its  claim,  with  In- 
terest thereon." 

Oharlea  E.  Fanraast,  fbr  appellant.  JaE. 
A.  Stranahan,  Jna  P.  Elktn,  Dep.  Atty.  Geo., 
and  Henry  C.  McCormldc,  Atty.  Gen.,  for 
tbe  Commonwealth. 

PER  CUEIAM.  There  was  no  error  In  sub- 
tainingthe  exceptions  recited  In  the  first  and 
second  specifications,  or  in  awarding  to  tbe 
commonwealth  the  full  amount  of  Its  claim, 
with  interest.  The  rulings  complained  of 
are  so  fully  vindicated  In  what  has  been 
said  by  the  learned  president  of  the  com- 
mon pleas  that  we  think  the  decree  should  be 
affirmed  on  hla  opinion.  Decree  affirmed 
and  app^l  dismissed,  with  costs  to  be  paid 
by  appellant. 
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GULP  r.  ALLBN. 
(Sopreme  Ooiirt  of  Penoaylnnf*'  ^ 

1895.) 

FiTBXT*  K»  Ihtb^tios— Applicatioit  VOB  B* 
t8Sue~ErrECT. 
The  surrender  of  a  ntent  br  tiic  j<^t 
owoer  thereof,  and  on  apiwicaticHi  for  a  rm*- 
sue,  do  not  amount  to  a  cancellation  of  the  pat- 
ent, where  the  relssoe  is  refused  by  the  patent 
office;  since  Rev.  St  U.  S.  1  4916,  moTideo  that 
the  Bummia  aliaU  take  effect^  omj  ou  the  is- 
•ue  of  the  asiMided  patent. 

Appeal  from  court  ot  common  pteaa,  Phlla- 

delphia  county.  * 

Assompslt  by  Andrew  J.  Culp  against 
Alonzo  W.  Alien  to  recover  one-half  the  prof- 
its made  by  defendant  cot  vt  the  manulac- 
tnre  and  sale  of  a  patented  device.  Thore 
was  a  vttrdlct  tor  pbUntUX  for  |225l  Det&aOr 
aDt'B  motion  for  a  new  trial  was  denied,  and 
Judgmmt  entered  on  the  verdict  Defoodant 
appeals.  Aifirnied. 

The  facta  sofflcfeutly  appear  in  the  charge 
of  the  court  (Thayer,  P.  J.): 

"It  appears  by  the  evidence  that  the  plain- 
tiff and  defendant  were  the  Joint  owners  and 
pateateea  of  a  certain  invention,  which  la  de- 
scribed in  the  patent  as  being  an  Improve- 
ment in  winding  maciiinea.    The  plaintiff 
made  an  assignment  of  his  half  interest  In 
ttiat  patent  to  the  defendant    The  alleged 
consideration  for  that  transfer  of  his  half  in- 
terest was,  according  to  the  testimony  which 
the  plaintiff  has  produced,  a  promise  on  the 
part  of  the  defendant  that  he  would  divide 
with  him  all  prc^ta  made  by  the  sale  of  that 
derice  of  which  they  were  the  joint  owners, 
and  also  all  damages  which  might  be  recov- 
ered against  pec^le  who  infringed  that  pat- 
ent.  That  is  the  contract  now  sued  upon. 
Tbe  plaintiff.  In  his  statement  of  his  cause 
of  action,  declares  that  the  defendant  prom- 
ii<ed  to  pay  him  one-baif  of  all  that  he  (the 
derendant)  had  made  'out  of  said  patent'  in 
the  past,  and  also  ooe-half  of  all  that  he 
should  make  in  the  future,  whetho-  profits 
of  manufacture  or  damages  from  infringers. 
That  iB  the  plaintiff's  statement  of  his  case 
against  the  defendant    Then  he  goes  on  to 
fAnTfe  that  the  defendant  has  neglected  and 
failed  to  account  to  blm  for  one-half  of  the 
profits  made  from  the  patent  before  and 
tiace  the  asdgnnient   With  regard  to  the 
damages  for  infringement  there  is  no  evl- 
<lence  which  would  Jtistifr  you  in  finding 
anrthing  on  that  score  at  all,  because  It  does 
Qot  appear  that  the  defendant  ever  made  any 
protlt  out  of  suits  against  infringers.  The 
question  ia  whether  the  defendant  has  made 
any,  and.  If  so^  what,  profit  oat  of  the  pat- 
of  which  he  was  the  Joint  owner  with 
the  plaintiff;  that  is,  the  Improved  winder 
^or  which  they  held  a  patent   If  the  defeaid- 
QQt  bai  made  any  profit  out  of  the  mannfoo- 
lure  and  sale  of  that  device  patented,  he 
must  account  for  one-half  of  the  net  profits 
lo  the  plaintiff.    If  he  has  made  nothing,  he 
^  h)  account  for  nothing.    You  ore  to  de- 


cide whether  be  boa  made  anything  out  of 
that  device  or  not;  and,  If  ha  has  made  any- 
thing, what;  and.  If  you  find  that  he  has 
made  anything,  yon  are  to  divide  It  by  two^ 
and  give  one-half  of  it  to  the  ^a4ntiff.  Thus 
fbr  the  case  la  free  from  all  difficulty.  The 
embarrassment.  If  there  be  one  in  the  case, 
arises  out  of  the  oliegatloD  that  the  device 
which  was  really  manufactured  and  sold  by 
the  defendant  was  a  totally  diflerent  one 
from  that  which  was  patented  by  the  plain- 
tiff and  the  defendant;  that  It  was  different 
in  its  parts  and  In  its  anrangements;  and 
that  it  woa  a  distinct  and  independent  in- 
vention. If  that  is  BO,  of  course  the  plain- 
tiff cannot  recover  anything  from  the  defend- 
ant for  the  sale  of  such  a  device.  So  that 
you  will  hare  to  enter  into  the  question 
whether  these  two  machines  which  have 
been  exhibited  to  yon  are  essentially  the 
same  or  not.  If  they  are  not  essentially  the 
same,  then  you  are  to  return  a  verdict  for 
the  defendant  in  this  case^  unless  you  should 
find  that  he  made  some  profit  before  the  ao- 
signment  Whether  thei-e  Is  any  evidence 
upon  that  subject  I  do  not  recall,  but  perhaps 
your  memory  will  be  better  upon  that  subject 
than  mine.  If  there  Is  any  such  evidence, 
you  will  consider  It.  If  there  ia  not,  you 
will  not  be  troubled  by  consld^ing  It  If 
these  two  machines  are  essentially  the  same, 
then  the  defendant  is  to  account  to  the  plain- 
tiff for  one-half  of  what  he  made  by  the  In- 
vention. If  they  are  essentially  different,  be 
is  to  account  for  nothing.  What  Is  he  to  ac- 
coimt  for  if  you  should  find,  perchance,  that 
they  are  essentially  the  same?  Is  he  to  ac- 
count for  one-half  of  profits  of  the  whole 
winding  machine,  calculating  its  cost,  and 
then  subtracting  that  from  the  selling  price 
of  the  machine,  or  Is  he  entitled  only  to  the 
profits  of  that  poitlon  of  the  machine  which 
contained  the  device  which  was  the  subject 
of  the  Joint  patent?  There  is  a  principle  in 
the  patent  law  which  haa  been  aj^Ued  In  the 
case  of  infringement  (J.  do  not  know  whether 
It  has  ever  been  applied  In  a  case  like  this. 
I  suppose  it  could  be  properly  applied  to  a 
case  like  this,  if  you  should  find  the  facts 
which  would  Justify  you  in  applying  lt>,  viz. 
that  where  a  device  which  is  patented  is  so 
essratial  to  the  machine  that  It  could  not 
exist  without  it,  could  not  be  worked  without 
it  in  any  way,~4n  other  words.  Is  so  prac- 
tically useless  without  it  that  the  whole 
value  of  the  machine  consists  in  the  patent- 
ed device,— there  It  is  the  difference  between 
the  cost  and  selling  price  of  the  whole  ma- 
diine  which  is  to  be  made  the  criterion  of 
damages  for  an  Infringement;  and  I  suppose 
it  would  also  be  a  criterion  for  measuring 
the  damages  to  be  awarded  in  such  a  case  as 
this.  But  where  the  device  is  a  device  in 
which  the  usefulness  of  the  machine  does 
not  wbolljk  depend  upon  It,  where  It  is  not 
the  machine  Itself,— that  Is  to  say,  where  a 
winding  noacbiue  could  be  made  perfectly 
good  without  such  a  device  as  tbls«r-tUere 
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jaa  oonld  n«t,  with  any  propriety,  In  aettUng 
tbta  matter  twtween  the  plalotiff  and  tlie  de- 
fendant, it  yon  staould  find  a  rardict  for 
the  plalntlfr,  award  liim  one-baU  tbe  proflte 
of  tbe  entire  machine;  but  yon  would  be 
oonflned  to  awarding  liim,  bo  tar  as  yon  could 
get  at  It,  me-hiUf  tbe  ^flte  made  on  the 
partlcnlar  device  which  was  the  subject  of 
Us  patut,  ascertalnli^  tbe  cost  of  wliat  Is 
called  the  tendon'  and  the  seUlng  price  of 
the  tension  If  you  can  do  so  from  the  erl- 
dence,  and  giving  the  idalntUf  ono'taalf  of  tbe 
profit  made  np<m  all  sales.  Whether  yon 
are  to  award  the  plaintiff  anything  at  all  de- 
pends, It  serans  to  me,  mainly  upon  whether 
you  flhall  ctmsldw  that  these  two  things  are 
me  and  the  same  Invention  tx  noL  There 
are  witnesses  who  bare  been  namlned  who 
are  familiar  with  such  machines,  who  say 
they  are  totally  cUstlnct  and  different;  that 
the  donents  of  the  two  devices  are  not  the 
same.  If  yon  should  agree  with  them»  and 
find  that  this  is  a  totally  distinct  Invention, 
which  the  defotdant  luis  been  selling,  from 
the  one  which  was  patented,  them  yon  ought 
to  find  a  vndlct  for  the  defendant  . 

"I  have  been  requested  by  tbe  plaintiff  to 
instruct  you:  *(1)  If  the  Jury  find  from  the 
evidence  that  the  defendant  promised  to 
pay  the  plaintiff  half  of  what  he  had  made 
out  of  patent  No.  834,668,  and  half  of  what 
he  should  make  oat  of  it  in  the  future,  In 
consideration  of  the  plaintiff's  assigning  to 
him  his  half  interest  in  this  patent,  and, 
moreover,  that  the  defendant  baa  made  some 
profit  ttao^from,  they  cannot  consider  the 
adequacy  of  the  consideration,  bnt  must  ren> 
der  a  verdict  for  the  plaintiff.'  I  substantial- 
ly affirm  this  point  I  instruct  you  that  the 
conslderatiffli  of  the  contract  Is  proven  in  this 
case  to  have  been  the  transfer  of  the  half 
ownership  of  the  plaintiff  In  the  patent,  and 
I  will  say  to  you  that  that  was  a  good  and 
valid  consideration  for  the  i^mlse  which  the 
defendant  made,  If  he  did  make  It  ['(2)  Where 
the  reissue  of  letters  patent  of  the  United 
States  is  applied  for,  the  surrender  takes  ef- 
fect only  upon  the  Issue  of  the  amended  pat- 
ent and,  if  the  reissue  be  refused,  the  <n-ig^ 
Inal  patent  is  returned  to  Its  owners.*  I  can- 
not say  abont  'returning  to  the  owners.'  I 
do  not  know  what  tiie  practice  of  the  patmt 
office  Js  in  relation  to  that  but  I  affirm  this 
point  so  far  as  to  say  that  the  refusal  of  tbe 
reissue  does  not  by  law  neceesarlly  Invalidate 
the  old  patent]  *(S)  The  actitm  of  the  patent 
office  of  the  United  States,  In  rinsing  to  re- 
issue a  patent  Is  not  final,  as  the  ap^mnt 
has  the  right  to  appeal  to  the  supreme  court 
of  the  District  of  C^umbia.*  I  brieve  the 
law  to  be  so.  ['(4)  The  action  of  the  patent 
office  In  refufldng  to  reissue  the  patent  in  suit 
did  not  affect  Its  validity,  and  the  contract 
between  tbe  plaintiff  and  defendant  In  refer- 
ence thereto  was  not  rend»ed  Invalid  by  such 
action.*  I  have  already  so  Instmcted  you.  I 
affirm  that  point]  '(5)  As  the  defendant  has 
admitted  in  bis  affidavit  of  defense  that  he 


has  manufkctuzed  some  machines  covend  hj 
the  patent  In  salt  since  Movanba*.  1886,  he  Is 
estopped  from  denying  that  fact;  and,  it 
the  Jury  find  from  Oie  evidence  that  all  ilitr 
cop  winders  sold  by  the  defendant  since  Hat 
date  were  tactically  identical,  the  plalntlfr 
is  entltied  to  recovor  on  all  such  machines.' 
If  yon  find  as  assumed  In  this  p(^t  then  tbe^ 
plaintiff  would  be  entitled  to  recover  half  of 
all  proflte  made  by  tbe  defendant  oat  of  tbv 
patent  of  which  th^  were,  i^vloaa  to  tbf 
assignment  Joint  owners.  '(6)  If  the  Jtur 
find  that  the  defendant  has  marked,  adver 
tlsed,  and  s(dd  his  cop  winders  to  tbe  public 
as  covered  by  the  patent  of  January  19.  18»i 
that  he  has  used  the  name  of  tills  patent  tf> 
Ice^  off  competitors,  and  has  derived  all  the 
advantages  therefrom,  he  cannot  now  deny 
that  these  machines  came  within  tbe  claims 
of  the  patent,  and  the  plaintiff  is  entitied  to 
recovor  on  all  such  machines/  I  refuse  that 
point  *(7)  If  the  Jury  find  that  theentlrevalv«- 
ot  these  machines  as  marketable  artldes  wu 
properly  attributable  to  the  tension  device 
used  upon  them,  and  that  they  would  not 
have  been  salable  witboot  tbis  ten^n,  th«> 
plaintiff  Is  mtitled  to  reeovor  ono'half  of  the 
proflte  made  on  tbese  machines.'  Am  I  bare 
j  already  stated,  that  Is  so  If  the  tension  ref  emd 
to  was  the  device  described  in  the  original 
patent  of  which  the  plaintiff  was  half  owner; 
but  if  the  teo^n  sold  was  a  totally  different 
inrenUon,  a  different  machine,  and  not  es- 
sentially the  same,  then  your  vwdict  ought 
to  be  fw  the  defendant  on  that  point  '^t 
If  tbe  Jury  find  that  the  defoidant  by  maric- 
ing  the  machine  Iteelf,  and  not  the  tensios. 
as  patented  January  10,  1886,  and  by  aOya- 
tislng  the  machine  Ittelf  as  a  patoited  cop 
winder,  sought  to  Induce  his  castomers  to 
believe  that  the  whole  cop  winder  porcbased 
by  them  was  covered  by  this  patent,  tbe  plain- 
tiff Is  entltied  to  recover  half  tiie  profits  msde 
tqKHi  the  whole  machine.'  Z  refuse  that  point, 
'ffi)  The  ivoAt  on  each  madilne  Is  the  differ- 
ence between  the  selling  price  and  the  cost 
of  Ite  manuftcture.'  As  a  question  of  law  1 
affirm  that  pdtat  '(IQ)  If  the  Jury  find  ftom 
the  evidence  that  the  defendant's  cc^  winder 
did  not  derive  ite  entire  martet  value  from 
tbe  patented  tenrion,  but  would  have  been 
salable  without  It  the  plaintiff  Is  entitled  to 
recover  such  proportion  of  the  proflte  as  were 
derived  from  the  tension  devices,  as  distinct 
from  the  rest  of  tbe  machine.  In  aneh  cases 
the  selling  price  of  the  tensions  Is  the  price 
received  for  the  cop  winder,  less  what  It 
would  have  brought  In  open  market  wttii  the 
tensions.  Their  cost  Is  the  difference  In  the 
expense  of  making  the  cop  wlndw  -with  tbem 
and  without  them,  tbe  pro&t  being  tbe  dlffff- 
enoe  between  the  price  and  cost  ttans  sscer 
talned.'  I  think  I  have  already  suffldently 
Instructed  you  upon  that  subject  I  havp 
told  you  that  If  the  machine  which  the  de- 
fendant made  Is  a  machine  whiOb  could  have 
been  <^>erated  without  this  Invention,  tbw 
you  are  not  In  any  event  to  award  dam 
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ages  apon  the  basis  ot  the  difference  between 
the  cost  ot  the  eDtire  machine  and  the  soling 
price.  Bat  if  yon  should  be  of  the  opinion 
that  the  machine  that  the  defendant  sold  was 
this  machine  which  was  patented,  even  if  It 
was  not  essential  to  the  whole  machine,  then 
the  plaintiff  would  be  entitled  to  such  profit 
as  would  be  represented  by  the  difference 
between  the  cost  and  the  selling  price  of  the 
tension,  which  Is  the  subject  of  the  first  pat- 
ent. If  the  second  is  a  different  thing,  and 
if  that  Is  what  the  defendant  made,  then, 
of  course,  toot  Terdlct  sbookl  be  for  the  de- 
fendant. 

"The  defendant  has  asked  me  to  instmict 
you:   '(1)  There  is  no  liability  on  the  part 
of  owners  of  nndivided  Interests  In  a  patent 
to  account  to  each  other  for  the  use  by  either 
ot  the  patented  Invention,  and  any  promise 
lij  one  to  account  to  the  other  for  such  use, 
unless  supported  by  some  consideration  other 
than  that  arising  merely  out  of  their  rela^ 
lions  as  Joint  owners  of  the  patent,  is  with- 
out considerati(m  and  Totd.'   There  Is  a  gen- 
eral principle  of  the  law  of  patents  that, 
vrhere  there  are  Joint  owners  in  the  patent, 
either  of  them  can  use  it  to  any  extent  he 
pleases,  without  being  obliged  to  account 
10  any  other  for  what  he  has  received  tor  the 
nse  or  sale  of  it.    Nera*thele8S,  1  Instruct 
yoa  that  If  yon  find  the  defendant  made  the 
promises  alleged  in  the  plaintiff's  statement, 
to  account  to  him  for  one-half  of  the  profit,  in 
i-0QsId«iitlon  of  the  form»  tnnstet  of  the 
plaintiff's  int^est  In  the  patent  to  the  de- 
feadant,  that  Is  a  good  consideration  to  main- 
tain this  action.  '(2)  The  contract  sued  upon 
relates  only  to  tension  devices  covered  by  the 
patent  In  question;  hence.  If  the  devices  made 
and  sold  by  defendant  did  not  come  within 
the  purview  of  the  claims  of  that  patent, 
they  are  not  to  be  accounted  tor  by  him.'  I 
affirm  that  point  I  have  already  so  instruct- 
ed you.   '(3)  The  patent  In  question  was  fOT 
a  tension  device,  consisting  of  several  speci- 
fied elements  In  comblnutlon;  and.  If  the 
tension  devices  made  and  sold  by  defendant 
did  not  Include  an  essential  element  of  the 
desolbed  combination,  then  they  are  to  be 
considered  as  substantially  different  from  the 
patented  device,  and  not  within  the  patent* 
I  affirm  that  point  If  It  is  a  different  device 
it  Ig  not  the  same  device.  '(4)  If  you  believe 
that  the  tension  devices  made  and  sold  by 
the  defendant  after  November  1,  1886,  were 
substantially  different  from  the  tension  de- 
vice described  and  claimed  in  the  patent  in 
qnesticm,  the  plaintiff  cannot  recover,  even 
thoogb  the  parties,  at  the  time  of  the  making 
o(  the  alleged  contract  supposed  that  the  de- 
vices In  question  previously  made  and  sold 
I'y  defendant  were  covered  by  the  patent.' 
1  alSnn  that  point   ['(&)  If,  after  the  alleged 
°uking  by  the  defendant  of  a  promise  to  ac- 
tmnt  to  the  plaintiff  for  past  profits  on  the 
patented  machines  previously  manufactured 
the  defendant  the  parties  Joined  in  a  sur- 
render of  the  patent  and  an  application  for  a 


reissue  thereof,  such  act  amounts  In  law  to 
an  extinguishment  of  the  patent  and  to  a 
legal  cancellation  of  any  claim  based  there- 
on for  profits  on  the  patented  machine  made 
prior  to  that  date.*  I  refuse  that  point 
The  Joint  act  of  the  parties  In  surrendering 
the  patent  In  question,  and  applying  for  a 
reissue  thereof,  on  November  18, 1802,  amount- 
ed to  a  cancelation  of  the  patent  and,  being 
followed  by  a  refusal  on  the  part  of  the  gov- 
ernment to  grant  the  reissue,  operated  to  end 
and  determine  the  contract  sued  upon  as  to- 
any  of  the  patented  machines  made  after 
such  surrender.'   I  refuse  that  point] " 

Defendant's  assignments  of  error  relate  to 
the  affirmance,  and  the  refusals  to  affirm,  of 
the  requests  contained  In  bracketB. 

Joseph  ^y.  Shannon  and  Hector  T.  Fenton,. 
for  appellant  Conway  Dillingham  and 
George  Bradford  Garr,  for  appellee. 

PER  CURIAM.  This  case  depended  main- 
ly on  questions  of  fact  which  were  fairly 
submitted  to  the  Jury,  with  Instructions  which 
appear  to  have  been  substantially  correct 
and  adequate.  The  only  subjects  of  oom- 
plaint  are  the  affirmance  of  plalnttfrs  second 
and  fourth  points  for  charge,  recited  In  the 
first  two  specifications,  and  the  refusal  of 
the  court  to  afih^  defendant's  fifth  and  sixth 
points,  recited  In  tiie  two  remaining  specifi- 
cations. There  is  nothing  In  the  record  that 
would  Justly  us  m  sustaining  either  of  the 
specifications  of  error.  The  points  recited 
therein  were  each  correctly  answered.  As 
embodied  In  his  sixth  point,  the  contention  of 
defendant  that  "the  Joint  action  of  the  par- 
ties In  surrendering  the  patent  in  question, 
and  applying  for  a  reissue  thereof,  •  •  • 
amounted  to  a  cancellation  of  the  patent,*' 
etc.,  is  untenable.  Section  4016,  Bev.  St  U. 
3.,  provides  that  "such  surrender  shall  take 
effect  upon  the  Issue  of  the  amended  patent." 
The  alleged  surrender,  theref(H-e.  never  be- 
came effective,  because  the  reissue  which  the 
parties  applied  tor  was  refused.  The  case  ap- 
pears to  have  been  carefully  and  correctly 
tried,  and  we  think  the  Judgment  should  be 
affirmed.  Judgment  affirmed. 


In  re  BBCKEB'S  ESTATE. 
Appeal  of  KUEHNE. 

(Saiwnne  Court  of  Pennsylvania.    Feb.  4, 

1895.) 

TRAHSFBR  of  COEPOBAn  SCOCE—COSDITIOHS. 

Under  a  contract  to  deliver  50  shares  of 
railway  stock  on  completion  of  certain  subscrip- 
tions to  the  securities  ot  the  company,  the 
shares  are  not  demandable  if  the  subscriptions 
are  not  completed. 

Appeal  from  orphans'  court,  Philadelphia 

county. 

On  presentation  of  claims  against  the  es- 
tate of  George  Becker,  deceased,  /^^ipn.  a 
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decree  awarding  Bdward  O.  Wood  the  mm 
of  9450,  Otto  Q.  KnehiMb  tbe  adndnMeatoc^ 
f^fwala.  Affirmed. 

Wood"!  dalm  was  baaed  on  the  toUowlnc 
duObUl:  "PhUadrtpUa,  Ang.  8,  1880.  Due 
EL  B.  Wood  four  bundred  and  fifty  d(Alan 
on  tbe  10th  of  S^tember,  1890,  without  de- 
falcation. Valne  reo^red.  (94Sa)  George  H. 
Becker,  242  Franklin  street.  Philadelphia." 

The  followbiff  iB  the  opinion  of  the  auditing 
Judge  (Pamsa,  J.):  «^he  doeblU  bdd  b7 
Mr.  Wood  was  admitted  to  have  been  given 
by  the  decedent,  but  in  there  was 

offered  <m  the  part  of  the  estate  a  paper,  of 
which  the  fidlowlng  Is  &  copji  'Philadelphia 
and  Sea  Sbwe  Ballway  0<»npaii7,  Short 
Line.  To  Sea  Isle  Cltrand  Gape  May.  Boom 
21,  Xo.  400  Chestnut  Street,  Philadelphia, 
Aug.  6,  1890.  Due  George  H.  Berk»  fifty 
shares  capital  stock  of  Phlla.  &  Sea  Shore 
Railway  Co.,  on  completltm  of  the  subscrip- 
tion to  securities  of  the  Co.,  now  being  paid 
by  Syndicate  Nos.  8  &  4.  tStgned]  E.  R. 
Wood.*  This  instrument  was  given  to  the 
decedent  In  oonsideratlcHi  of  his  services  In 
procuring  the  subsections  referred  ta  Tbe 
par  value  of  the  stock  was  ¥uO  per  share,  and 
It  was  contended  by  Mr.  Gorman  that  there 
was  thus  created  a  liability  on  the  part  of 
Mr.  Wood  to  the  decedent  for  $2,500.  which 
was  available  as  a  set-off  against  his  claim 
upon  the  dueblU  for  ^iSO.  There  were  Bev- 
eral  objections  to  tills,  however.  First,  It 
appeared  that  the  subscriptl<ms  by  the  syn- 
dicates mentioned,  or  by  one  of  them  at  least, 
had  not  been  completed,  and  the  stock,  there- 
fore, has  not  yet  become  dmaandable;  sec- 
ond, the  obligation  Is  to  deliver  certain  shares 
of  stuck,  the  value  of  which  was  not  shown, 
and  there  la  notlilng,  therefore,  by  which  to 
measure  the  damages  even  had  performance 
by  the  deced«it  been  fully  established.  It 
Is  true  that  It  was  allied  by  Mr.  Gorman 
that  the  subscription  was  not  completed  be- 
cause Mr.  Wood,  having  a  contract  with  the 
railway  company  to  complete  the  road  by 
a  certain  time,  failed  so  to  complete  it,  and, 
as  a  result,  the  company  became  unable  to 
meet  its  obligations,  and  thus  passed  Into 
the  liands  of  a  receive.  But  there  was  no 
proof  of  these  araertlona;  the  contract  was 
not  produced;  and  there  was  no  evidence 
that,  as  between  the  company  and* himself, 
Mr.  Wood  was  in  any  default  But.  if  this 
had  l>een  shown,  it  would  by  no  means  fol- 
low tliat  the  syndicates  referred  to  in  the 
paper  of  August  S,  1800,  were  relieved  of  the 
obligation  to  complete  their  subscriptions. 
On  the  contrary,  it  may  well  be  that  the  In* 
ability  to  finish  the  road  was  occasioned  by 
the  fact  that  the  subscrlptitHis  were  not  paid. 
Moreover,  the  contract  of  Mr.  Wood  with  the 
decedent  called  for  the  dellvoy  of  50  shares 
of  the  stock  to  the  decedent  when  the  snb- 
Bcrlptions  of  tbe  syndlcatea  were  complied, 
and  certainly  the  whole  number  of  shares 
could  not  be  demanded  If  tbe  jmbscriptions 
were  not  completed,  whether  tiie  course  ot 


the  qrndlcates  wu  or  was  not  jnatWahle  la 
stopping  when  they  did." 

William  Gorman,  for  appellant  Theodore 
A.  Tack  and  Wm.  W.  Wiltbank,  for  appd- 
lee. 

PER  CURIAM.  All  the  questions  presented 
by  this  record  were  fully  considered  and  cor- 
rectly disposed  of  in  tbe  court  below,  first 
by  the  learned  auditing  judge,  and  afttf- 
wards  by  the  court  In  banc.  Nothing  can  be 
profitably  added  to  what  has  been  said  bj 
the  former  Id  the  clear  aud  concise  opinion 
tliat  has  been  sent  up  with  the  record.  Tbe 
decree  Is  therefore  affirmed  on  his  oplniwi. 
and  the  appeal  is  dismissed,  wltb  casta  to  be 
paid  by  appellant 


In  re  BRADLBrS  BSTATE. 
(Sn^eme  Ooort  irf  PenBsytranla.    Fck  4, 
3806.) 

Lbsaot  to  GhnKDcanDKHlT— Lapsb. 
Where  a  wUl  elves  tbe  Income  of  proper- 
ty to  testator's  daughter  for  life,  and.  on  her 
death,  tbe  principal  to  '*all  my  graadchildreu," 
the  death  of  grandchildren  during  testator's 
lifetime,  or  dnrine  that  of  the  life  tenant,  will 
not  cause  their  MUires  In  the  legacy  to  lapse 
and  fait  to  tbe  other  grandchildren;  Imt  the 
same  will  pasa  to  their  issue,  under  Act  April 
8,  1833,  which  provides  that  "no  devise  or  leg- 
acy in  favor  of  a  child  or  other  lineal  descend- 
ant of  any  testator  shall  be  deemed  or  held  to 
lapse  or  become  void  by  reason  of  the  death  of 
said  devisee  or  legatee  In  the  lifetime  of  the  tes- 
tator, if  saeh  devisee  or  legatee  shall  leave  is- 
sne." 

Appeal  from  orphans'  court,  Philadelphia 
county. 

On  account  by  trustees  of  the  will  of  Pat- 
rick Bradley,  deceased,  and  the  distribution 
of  a  legacy  of  ?10,000.  F^om  a  decree  per- 
mitting the  Issue  of  deceased  grandchildren 
of  testator  to  share  in  the  dlBtribution. 
Charles  P.  Bradley.  Mary  J.  Bradley,  and 
Ellen  A.  Bradley  appeal.  Afflrmed. 

The  legacy  In  question  was  given  to  cie- 
cntors  In  trust  to  pay  the  Income  to  his 
daughter,  Annie  E.  Deehan,  free  from  her 
debts,  and  for  her  separate  use  for  her  life 
He  provided  further:  "Should  the  said  Annie 
B.  Deehan  die,  leaving  lawfnl  issue  surviv- 
ing, then  the  said  principal  sum  of  $10,000 
shall  be  divided,  frwn  and  Immediately  after 
her  decease,  as  follows:  $3,000  to  such  child 
or  dilldren  or  issue  of  deceased  child  or  chil- 
dren of  the  saiu  Annie  B.  Deehan  as  shall 
snrvlTe  hw,  .share  and  share  alike.  Ail  the 
reert,  residue,  and  remainder  of  said  prin- 
cipal sum  of  $10,000  shall  be  equally  divided 
among  all  my  grandchildren,  indndlng  tne 
cdilldrai  of  the  said  Annie  E.  Deehan,  share 
and  share  alike.  Should,  however,  tbe  said 
Annie  E.  Dee  nan  die,  leaving  no  lawful  is- 
sue surviving,  then  and  in  such  case  the  said 
principal  sum  of  $10,000,  shall,  ftom  and 
Immediately  after  the  decease  of  tbe  said 
Annie  E.  Deehan,  be  eoitally  divided  among 
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all  my  grandchildren .  share  and  share  alike." 
The  testetor  died  February  26,  18S1.  Annie 
E.  Deehan,  the  danghter  and  life  tenant, 
died  March  6, 1884,  JieaTing  one  child,  Annie 
Haley.  She  left  no  Issue  oC  any  deceased 
child. 

The  opinion  of  the  orptaana'  court  was  aa 

follows: 

"The  testator  bequeathed  to  hts  executors 
fl().ooo  in  trust  to  pay  the  Income  to  bis 
daughter,  Annie  E.  Deehan,  free  from  her 
debts  and  for  her  separate  use  for  life,  and 
he  farther  proTlded  that  'should  the  said 
Annie  EL  Deehan  die,  leaving  lawful  Issue 
SDrrivins,  then  the  said  prindpal  sum  of 
$10,000  dull  be  divided,  from  and  Imme- 
diately after  her  decease,  as  follows:  $3,000 
to  such  child  or  childreh  or  issue  of  deceased 
child  or  children  of  the  said  Annie  E.  Dee- 
hsn  as  shall  sonrlve  her,  share  and  share 
alike.  All  the  rest,  residue,  and  remainder 
of  the  said  principal  sum  of  $10,000  shall  be 
equally  divided  among  all  my  grandchildren. 
Including  the  chUuren  of  the  said  Annie  B. 
Deehan,  share  and  share  alike.  Should, 
however,  the  said  Annie  E.  Deehan  die,  leav- 
ing no  lawful  Issue  surviving,  then  and  in 
such  case  the  said  principal  sum  of  $10,000 
shall,  from  and  immediately  aftor  the  de- 
cease of  the  said  Annie  B.  Deehan,  be  equal- 
ly divided  among  all  my  grandchildren, 
share  and  share  alike.*  We  fuUy  agree  with 
the  auditing  Judge  that  the  grandchildren 
took  a  vested  estate  from  the  thne  of  the 
death  <Ht  the  testator,  subject  to  being 
opened  to  let  in  after-lxHm  grandchildren, 
and.  if  this  were  the  (wly  question  raised 
by  the  exertions,  tbe^  might  well  be  dis- 
missed,* but  It  ai^teaiB  that  one  of  the  tes- 
tator's grandchildren  died  in  his  lifetime, 
leaving  a  cuild,  and  the  questl<m  was  raised 
whether  this  child  took  Its  paroit's  share. 

"After  the  death  of  the  life  tenant,  the 
bequest  was  to  'all'  the  grandciiildren.  Id 
Gross'  Bstate,  10  Pa.  St  360,  It  was  belu  that 
onder  a  bequest  to  children  as  a  class,  only 
those  who  are  In  being  at  the  time  of  testa- 
tw*B  death  can  take;  and  this  decision  was 
followed  (apparently  reluctantly)  In  Guen- 
tber's  Appeal,  4  Wkly.  Notes  Cas.  41,  where 
the  supreme  court  say  that  Gross'  Estate  had 
beoi  a  rule  of  inroperty  for  so  many  years 
that  they  did  not  like  to  disturb  It,  and  that 
If  it  (iterated  unjustly,  and  disappointed  the 
Intention  of  testator,  the  remedy  must  be 
found  In  the  legislature.  In  Be  Deimer's 
Estate.  2  Pa.  Dlat  R.  643,  and  In  other  cases, 
the  doctrine  of  Gross'  Estate  has  been  ap- 
plied by  thte  court;  but  It  win  be  observed 
that  In  all  tbeae  cases  the  bequest  was  to 
collaterals,  and  not  to  Uneals,— to  brother's 
or  sister's  chUdresi,— and  not  to  the  children 
or  grandchildren  of  the  testator,  and  there- 
fore tbe  qnestlon  was  not  considered  oc 
passed  upon  whether  the  tights  of  llucals, 
notwithstanding  the  bequest  may  be  to  them 
as  a  cUua,  are  not  preswed  by  the  act  of 
Aprn  8,  1833.  This  act  provides  that  'no 
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devise  or  legacy  In  favor  of  a  child  or  other 
lineal  descendant  of  any  testator  shall  be 
deemed  or  held  to  lapse  or  become  void  by 
reason  of  the  death  of  such  devisee  or  leg- 
atee In  tlie  lifetime  of  the  testator  if  such 
devisee  or  legatee  shall  leave  Issue,'  etc.. 
but  shall  be  good  and  available  for  the  Issue 
of  such  devisee  or  legatee.  And  the  act  of 
May  6,  1S44,  which  extended  the  provisions 
of  this  act  to  brothers  and  sisters  and  their 
children,  expressly  provided  that  It  was  to 
apply  only  In  cases  where  the  testator  left 
no  lineal  descendants.  Thus  is  shown  a 
clear  Intention  to  preserve  the  rights  of 
lineal  descendants  to  their  ancestor's  prop- 
erty, whether  the  bequest  was  to  them  as  a 
class  or  by  name.  Why  should  there  be  a 
difference  In  the  result  because  one  testator 
gives  his  estate  to  be  divided  equally  among 
all  his  children,  and  another  gives  It  to  them 
by  name?  Or  why  should  a  grandchild  be 
excluded  from  participation  in  Its  grand- 
father's estate  because  its  father  happened 
to  die  In  his  grandfather's  lifetime,  while 
all  the  other  grandchildren  take  their  shores? 
In  a  recent  case  in  this  court  the  testator 
left  his  whole  estate  to  his  wife,  fmr  life, 
and  after  her  death  to  be  equally  divided 
among  his  children.  One  of  the  children 
died  In  his  llfetln^  and  another  during  the 
life  tenancy,  botb  leaving  children.  If  Gross' 
Estate  Is  to  be  f<dIowed  In  a  case  like  this, 
one  set  grandchildren  take  their  parent's 
share,  and  the  others  take  nothing,  simply 
because  their  fath»  happened  to  die  a  few 
months  sooner  than  the'  father  of  their 
cousins.  Such  a  result  Is  manifestly  unjust 
and  Inequitable,  and  while  we  must  follow 
Gross*  Estate,  in  cases  like  It,  we  do  not 
feel  obliged  to  do  so  In  cases  from  which  It 
can  be  distinguished.  The  act  of  legislature 
before  referred  to  provides  that  *no'  devise 
or  legacy  to  a  lineal  descendant  in  the  case 
mentioned  ahaU  lapse,  and  makes  no  excep- 
tion even  where  the  gift  is  to  a  class.  Tbe 
case,  as  presented  to  us,  does  not  appear  to 
have  ever  been  passed  upon  by  tbe  supreme 
court  It  was  fully  considered  by  Judge 
Gibson,  of  York  county,  In  Re  Shatter's  Es- 
tate, 2  Fa.  Dist.  R.  2S4;  and,  In  an  able  opin- 
ion, he  concludce  that  the  doctrine  laid  down 
in  Gross'  Estate  and  Ouenther's  Appeal  bas 
no  application  In  a  devise  or  bequest  'In 
favor  of  a  diUd  or  other  lineal  descendant,'— 
a  conclusion, which  ought  to  receive  general 
approval.  But  tt  Is  to  be  observed  in  the 
present  case  that  tbe  gift  Is  not  simply  to 
a  dasB  composed  of  grandchildren,  but  to 
*all  my  grandchildren';  thus  individualizing 
them  quite  as  much  as  If  each  had  been 
named,  and  taking  tbe  case  altogether  out 
of  the  principle  of  Gross'  Estate.  The  ex- 
c^itlon  to  the  decision  of  the  auditing  Judge 
excluding  Mary  Ritchie  ^m  her  mother's 
share  is  sustained.   All  others  are  dlamlssed. 

**Note.  In  May's  Appeal,  41  Pa.  St.  612, 
alUiongh  tbe  declsl<m  is  not  directly  In  point, 
there  will  be  found  an  elaborate  dJ^cussloiL 
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of  'legacies  to  a  class,'  by  counsel,  and  a  care- 
ful and  able  opinion,  by  Strong,  J." 

Pierce  Arcber,  for  appellants.  John  T. 
Qreene,  for  appellees. 

PER  OURIAM.  An  examination  of  this 
record  has  satlsfled  na  that  neither  of  the 
specifications  of  error  should  be  sustained. 
All  that  Is  necessary  to  be  said  in  r^tlcm  to 
the  questions  InTOlved  will  be  found  In  the 
clear  and  satisfactory  opinion  of  the  court 
below;  and  on  it  the  decree  Is  affirmed,  and 
appeal  dismissed,  with  costs  to  be  paid  by 
appellants. 


KENNEDY  t.  BORIE  et  al. 
(Bupmne  Court  of  Peonsylvanta.  Feb.  19, 
180S.) 

MoareAaBS— FoBBoiiOsvsa  or  Fust  UoaMJiaB— 

LlABlUTT  OF  PUKCHAniE  WOK  SSO- 
OKD  HOBTOAOB. 

Where  one  bnyi  land  subject,  In  express 
terms,  to  two  mortgages,  and,  on  forecIoBore  of 
the  first  mortgage,  again  becomes  the  purcbas- 
er,  he  takes  sobject  to  the  second  mortgage. 

Appeal  from  court  ot  common  pleas.  Pblla- 
delphla  county. 

Suit  by  Clarence  Kennedy,  assignee  of  the 
order  of  Vesta  against  Beauveau  Borle  and 
others,  trading  as  C.  &  H.  Borle,  and  others, 
to  have  certain  land  declared  subject  to  plaln- 
tlfTs  mortgage.  A  demurrer  to  the  blU  was 
sustained,  and  plaintiff  appeals.  Reversed. 

The  bill  alleged  that  plaintiff  was  the  as- 
signee  of  the  order  of  Vesta;  that  among 
the  assets  assigned  was  a  bond  secured  by 
second  mortgage  given  by  defendants  Oroome 
and  wife  on  certain  land;  that,  after  the 
assignment  to  plaintiff,  aald  Groome  and 
wife  conveyed  the  land  to  defendant  Martin, 
the  conveyance  being  expressly  subject  to 
both  mortgages;  that  Martin  was  a  clerk  of 
defendants  C.  &  H.  Borle,  and  took  tUle 
merely  for  them,  they  furnishing  the  mouey; 
that  thereafter  a  scire  facias  Issued  on  the 
first  mortgage,  a  Judgment  was  obtained, 
and  the  property  sold  by  the  sheriff,  the  pur- 
chaser behig  defendant  Martin,  who  again 
took  title  for  C.  &  H.  Borie,  who  furnished 
the  purchase  money;  that  plaintiff  had  no 
knowIeOire  of  the  sale;  and  that,  though  de- 
fendants Martin  and  Bwie  were,  at  and  prior 
to  the  time  of  the  sale,  n^tiatlng  with 
plaintiff  respecting  his  debt,  they  did  not 
mention  the  proposed  sale,  bat  Intentionally 
STotded  r^erence  to  It 

1.  Howard  Qend^  and  John  Q.  Johnson,  tor 
■irpeUnnt.  Q.  Helde  Norrte  and  George 
Tuckw  Bispham,  for  appellees. 

GREEN.  J.  We  do  not  think  that  the  rul- 
ings In  Ranch  t.  Dech,  lie  Pa.  SL  15T,  0 
AtL  180.  and  Rnshttm  t.  Uppincott,  119  Pa. 
St  12.  12  AtL  761.  control  the  decision  oC 
this  case.  In  both  of  those  cases  the  pur- 
chaser at  the  iudidal  sale  was  a  total 


stranger  to  the  title,  and  under  no  obllgatioo 
to  protect  the  title  against  any  Incnmlnran 
ces.  He  therefore  took  the  lands  divested 
of  the  liens  which  were  sought  to  be  en- 
forced, and,  when  he  subsequently  cMtreyed 
to  the  former  owner,  the  purchaser  took  the 
same  title  which  he  held.  In  this  case  tbe 
allegation  of  the  bUl  Is  that  Marttn  bought 
the  pn^rty  from  Groome  and  wife,  snbject. 
in  express  terms,  to  both  the  mortgages  de- 
scribed in  the  bill,  one  ot  which  la  the  mtoi- 
gage  of  the  pUIntlff's  assignor.  It  Is  true 
that  Martin  was  not  tbe  original  mortsagor. 
but  he  was  the  grantee  of  the  tlUe  of  thai 
person,  and  It  must  be  assumed  that  the  pur- 
chase money  which  he  agreed  to  pay,  and  in 
consideration  of  which  he  obtained  the  title, 
was,  in  part  at  least,  secured  1^  the  verr 
mortgage  which  he  now  claims  to  be  dischar 
ged  because  there  was  a  sale  under  the  priur 
mortgage,  which  aleo  he  agreed  to  pay.  Tbr 
case  looks  now  more  tike  the  line  of  cases 
of  which  Taylor  v.  Smith,  2  Whart  432.  ami 
Woodbum  V.  Bank,  5  Watts  ft  8.  447,  are 
examples.  In  both  of  which  tbe  ourchaser's 
title  was  held  to  be  subject  to  tne  prior 
Uens.  Nor  are  we  willing  to  say  conohi 
slvely,  at  this  stage  of  the  pleadings,  tlwt  n  ' 
force  Is  to  be  given  to  tbe  other  facts  stated 
In  tbe  bill,  as  Indicia  of  an  Improper  purpcKi- 
to  u«e  the  sale  under  the  first  mortgage,  as  a 
means  of  divesting  the  iloi  of  the  secontl 
mortgage,  which  the  purchaser  Martin  bad. 
according  to  the  bill,  expressly  agreed  to  pay. 
While  we  will  not  now  review  those  facts, 
as  wc  do  not  wish  to  prejudge  the  case,  wi- 
are  of  oplnlMi  that  they  would  be  admissible 
In  evidence,  and  be  oitltled  to  considera-tlon 
In  support  of  the  charge  of  a  combination  be- 
tween  Martin  and  the  otber  defendants  ti> 
destroy  the  lien  of  the  plaintiff's  mortgage. 
The  case  comes  before  us  only  upon  a  de- 
mnrrer  to  the  bill,  which  necesssrlly  admits 
the  truth  of  the  faots  stated  In  the  bill.  Wtr 
think  tbe  case  should  be  heard  upon  Its  mer- 
its, and  that  there  Is  a  sufficient  avermrat  of 
facts  In  the  bill  to  entitle  It  tQ  be  heard.  We 
will  therefore  overrule  the  demurrer,  and  di- 
rect the  d^endants  to  answer  over.  TUe 
Judgmmt  of  the  court  below  Is  reversed,  tbe 
demurrer  of  the  defmdants  Is  overruled,  the 
bill  is  reinstated,  the  defendsnts  are  directed 
to  answer  over,  and  the  record  Is  remitted, 
the  costs  of  this  appeal  to  be  paid  by  the 
defendants. 


MASON  FRUIT-JAR  CO.  v.  PAINE  et  al. 
(Supreme  Court  of  Pennsylvania.    Feb.  IS, 
18d5.) 

EVIDi:f  OB— DCCLA  RATIONS. 

In  an  action  by  a  corporation  on  a  con- 
tract between  it  and  o^mdants,  evidence  of  a 
conversation  between  one  of  deiendanta  and  a 
peraon  alleged  to  be  an  officer  of  the  corporation 
IS  not  admisaibl^  where  it  aH>ears  that  tbe 
witness  cannot  identifr  tiie  person  with  whom 
d^mdaut  had  tiie  canversatKML 
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Appeal  fnmi  eomt  of  common  pleu,  Plilla- 
delphla  comi^. 

Actkm  hy  13ie  Muoo  Fruit-Jar  Cranpanr 
against  George  H.  Paine  and  William  B. 
Dlehl,  tiadlng  as  Palne^  XNeU  ft  Co.,  on  a 
contract  for  the  manufacture  and  sale  by 
plaintiff  to  d^andants  at  salt  riiakea.  Frmn 
a  Jodgment  tar  nJaintltt,  daCradants  ^;tpeaL 
Affirmed. 

A  witness,  lOss  Dickson,  was  called  to  de- 
tan  a  ocmTOiBatlon  between  one  of  tbe  de- 
fendants and  a  pwson  alleged  to  be  tlie  pres- 
ident of  the  Jar  company;  bnt,  as  sbe  was 
not  able  to  say  that  It  was  that  official,  al- 
though she  knew  him  sight,  and  recog- 
nized him  In  court  at  the  trial,  her  testi- 
mony <qH»  that  point  was  ruled  out. 

The  assignments  of  error  are  as  follows: 
"(1)  The  learned  trial  Judge  erred  In  sustain- 
ine  the  objection  to  the  following  qnestton, 
asked  the  witness  Hrten  B.  Dickson:  'Q.  I 
will  aflAc  yon  what  the  oonversatlcm  was  yon 
orerheard.*  0^  The  learned  trial  Judge  er- 
red in  Bustainbig  the  objection  to  the  follow- 
ing qoestloD,  asked  the  witness  Helen  B. 
Didcsao:  *Q.  What  did  yon  hear  at  that  In- 
terrlew  In  r^ard  to  the  manufacture  by  the 
plaintiff  company  of  these  salt  tops?*  (3) 
The  learned  trial  Judge  erred  in  sustainlug 
the  objection  to  the  following  question,  aeked 
the  witness  Helen  B.  Dickson:  Ton  said 
tliat  this  was  with  a  representative  of  the 
Hsson  Pmlt-Jar  Company?  (4)  The  learn- 
ed trial  Judge  erred  In  snatalning  the  objec- 
Uoa  to  the  following  question,  asked  the  wfC- 
uess  Helen  E.  DlCk8<»k:  'State  whether  cor 
not  In  tiiat  couTersation  you  beard  anything 
In  telatirai  to  the  manufacture  by  the  plain- 
titr  company  of  these  salt  tops.* " 

Thomas  Diehl,  for  appellants.  Bdw.  D. 
McLoughlln*  tar  appellee. 

PBB  CURIAM.  The  admissibility  of  the 
offers  of  testimony  by  the  rejected  qaesttons 
propounded  to  Miss  Dickson  depradi  entire- 
ty Qp<m  her  ability  to  Identify  the  p«son 
who  was  In  conversation  with  Mr.  Paine  at 
the  time  and  place  to  which  the  questions 
refer.  She  did  not  see  the  person,  and  re- 
peatedly stated  that  she  did  not  know  who 
he  waa.  She  Inferred,  for  a  reason  which 
she  stated,  that  he  was  a  representative  at 
the  Fmlt-Jar  Company.  But  she  did  not 
see  him.  He  was  in  another  room,  and  when 
the  gentleman  who,  ft  allied  by  the 
defendants,  was  the  one  who  was  engaged  In 
the  conversation  in  questton,  was  pointed  out 
to  her  In  the  court  room,  she  dlstlncUy  siUd 
she  could  not  Identify  him  as  being  the  per- 
son whom  she  beard.  Without  such  identlfloiF 
tlon  his  declarations  were  not  admissible. 
The  witness  knew  Mr.  Grange,  the  person  In 
questlcHi,  bnt  she  refused  to  say  it  was  he 
wbo  waa  la  the  room  with  Ur.  Paine  at  the 
time  of  the  otmvarsatltm.  Nor  does  Mr. 
Palne^a  testimony  help  the  matter.  It  would 
still  require  a  conjecture  on  the  part  of  the 


Jury  as  to  whether  Mr.  Grange  was  the  per- 
son whose  dedaraUons  were  proposed  to  be 
proved  by  Miss  Dickson.  Mr.  Paine  did  ttok 
personally  know  that  she  was  tai  the  oatslde 
room  at  the  very  time  ttf  the  conversation. 
He  said  he  did,  but  on  cross-examination  ad- 
mitted that  the  rally  way  In  whl^  be  knew 
was  by  Miss  Dickson's  subseqoent  statement 
to  him  to  that  effect,  and  that,  of  oonrse,  was 
but  hearsay.  We  think  the  offers  were  all 
pK^rly  rejected.  Judgment  affirmed. 


RESTBIN  T.  McCADDEN  et  at. 
(Bnpreme  Court  of  Peonvlvania.    Feb.  18, 
1896.) 

BlLB— COHMMSIOKS— RiOHT  OP  AOSST. 

Where  plalatifl  obtained  for  defradants, 
from  K..  an  order  for  Utea,  and  dellTered  It  to 
defendants,  who  accepted  and  aodertook  to  fill 
it,  and  agreed  to  pay  plaintiff  a  commission 
thereon,  be  can  recover  the  commissioQ,  thon^ 
K.  refused  to  accept  the  kites  on  the  sronnd 
that  they  were  not  propniy  made,  notwith- 
standing a  provision  that  it  wss  not  to  be  paid 
till  the  goods  were  deUvered  and  paid  for. 

Appeal  from  court  of  common  pleas,  PhDa- 
delpbla  county. 

Action  by  E.  F.  Resteln  against  McOadden 
&  Bro,  for  commissions  for  making  a  sale. 
Judgment  for  plaintiff.  Defendants  appeaL 
Affirmed. 

M.  J.  O'Callaghan,  for  appellants.  A.  B. 
Stockwell,  tar  appellee. 

GBBBN,  J.  The  learned  court  below  waa 
not  mistaken  In  speaking  of  the  contract  as  a 
matter  that  was  not  In  dl>c»nte.  Itwas^ored 
by  the  plaintiff,  and  also  by  Mr.  Kdb,  who 
gave  the  order,  writtm  by  himself,  at  the  In- 
stance of  the  idalnttff;  and  It  was  admitted 
by  the  defOidants  in  tiiehr  affidavit  of  defoue, 
and  further  proved  on  the  trial  by  tbelr 
agent  Leslie,  who  made  the  contract  with  the 
plaintiff.  According  to  all  of  thlt  testimony, 
the  plaintiff  obtained  tar  ttae  defttidants,  from 
Koltt),  an  ar&exr  In  writing,  for  ISO  gross  at 
kites,  at  12.26  par  gross,  and  delivered  it  to 
the  defiendants,  who  acc^tted  it  liCaUe,  on 
cross-examination,  was  B«ked:  "Q.  Yon  ac- 
cepted tiie  order  in  which  Mr.  Kolb  agreed 
to  pay  yon  $2,25T  A.  Tes,  sir.  Q.  And  yon 
were  to  pay  him  fifty  cents?  A  Yo,  sbr; 
when  the  goods  were  delivered  and  paid  for." 
The  defendants  thai  undertax^  to  ffil  As  ms 
der,  and  they  made  and  delivered  64  gross 
of  the  kites.  Tbm  pundiaser,  Kolb,  and  his 
bookbe^>er,  Connor,  testified  that  they  would 
not  receive  them  because  they  were  not  prop- 
erly made;  thw  would  not  fiy,  after  repeated 
efforts.  KaSb  also  testified  that  he  waa 
anxious  to  have  them,  and  would  still  take 
them  at  the  time  ol  the  trial.  If  tli^  were 
BO  made  that  they  would  fly.  Of  coarse, 
this  testimony  raised  a  question  whethw 
ttae  kites  were  properly  made,  so  that  Kolb 
ought  to  have  received  them.  Bnt  with 
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that  question  this  plaintiff  bad  notblng  to 
do.  He  pi-ocured  tUe  customer,  and  the  de- 
fendants accepted  him  as  a  purchaser,  re- 
ceived his  order,  and  undertook  to  execute  it; 
and,  upon  all  the  authorities,  the  plaintiff 
had  then  earned  his  commission.  Keyes  v. 
Johnson,  68  ^a.  St  42;  Reed  v.  Reed,  82  Pa. 
St.  420;  Sweeney  t.  Gas  Co.,  130  Pa.  St.  193, 
IS  Atl.  612;  Mechem.  Ag.  S  967.  Nor  does  It 
matter  whether  there  was  a  controT^sy  Id 
the  testimony  aa  to  when  the  commission 
was  to  be  paid.  That  question  was  left  to 
the  Jury  by  the  learned  court  below,  but  It 
Is  perfectly  apparent  that  the  defendants 
conld  not  relieve  themselves  of  their  liabil- 
ity for  the  commission  by  saying  that  the 
commission  was  not  to  be  paid  until  the  goods 
were  deliv^ed  and  paid  for,  when  the  very 
controversy  between  them  and  the  purchaser 
was  only  upon  the  question  of  a  defective  ex- 
ecution of  the  order.  If  the  goods  -were  prop- 
erly made,  they  could  compel  the  purchi^r 
to  pay  tor  tbem,  or  pay  them  compensatory 
damages.  If  they  were  not  prop^ly  made, 
they  could  recover  nothing  from  the  pur- 
chaser, but  that  result  would  flow  from  their 
own  negligence.  But  the  plaintiff  has  no  con- 
cern with  either  of  these  guesUons.  Judg- 
ment affirmed. 


Id  re  PEPPER'S  ESTATE. 
(Supreme  Coort  of  Pennsylvania.    Feb.  4, 
1885.) 

Wills— CoKsTBUonoH—DsATn  without  Issub. 

Testator  directed  his  reaiduaxr  estate 
to  be  divided  into  as  manT  parts  aa  be  had  chll- 
dreo,  and  directed  his  executor  to  convey  one 
6hare  to  each  child,  aod  the  iasue  of  deceased 
children,  their  heirs  and  assigns.  The  share  of 
one  son  was,  however,  given  to  the  executors 
in  tmst  doring  the  lifetime  of  son,  and,  on 
his  death,  to  aU  his  issue  moally,  and  on  default 
of  issue  then  to  the  surviving  children  of  tes- 
tator. The  son  died  leaving  surviving  one  child, 
and  this  child  directed  that  on  his  death  his 
share  nnder  testator's  will  should  be  distributed 
according  to  the  directlMis  of  said  will,  in  the 
same  manner  as  though  he  had  "never  been 
born."  Bdd,  that  the  share  in  questlun  be- 
longs to  the  surviving  children  of  testator,  just 
as  thougb  the  son  for  whom  the  trust  estate  was 
created  bad  died  without  issue. 

Appeal  court  of  common  pleaa,  Phila- 
delphia county. 

On  accounting  by  Josepli  Norrls,  substitut- 
ed trustee  under  a  deed  of  trust  executed  by 
Charles  Rockland  Pepper,  deceased.  From 
the  decree  of  distrlbntlon  ot  said  trust  es- 
tate, Edward  Pepper  ai^iealB.  Affirmed. 

The  matter  wu  vetemi  to  an  auditor 
(Henry  Flanders),  whose  r^wrt  It  as  foUowa: 

*X1)  George  Pepper,  by  tats  will,  executed 
on  the  6th  day  of  January,  A.  D.  1846,  proved 
at  Pblladelpbla,  January  13,  1846,  provided, 
with  respect  to  his  residuary  estate,  aa  fol- 
Iowa:  'Item.  AU  the  rest,  residue,  and  r»- 
nutnder  of  my  estate,  roil  and  personal,  ex- 
cept my  Fairy  Hill  ratate,  hereafter  disposed 
of,  I  order  and  dli-ect  to  be  dlatineOy  and 


s^iHUUtely  valued,  Item  by  Item,  and  divided. 
In  the  manner  hereafter  mentioned.  Into  as 
many  parts  as  I  shell  leave  children  and  Is- 
sue of  a  deceased  child  or  childroi  living  at 
my  death,  the  Issne  of  any  deceased  child 
or  children  to  represent  their  parent  or  re- 
spective parents,  and  each  of  th*  said  Issues 
to  be  considered  In  the  division  as  otte  part 
only,  that  la  to  say:  Five  suitable  persona 
to  make  the  said  valuation  and  division  shnll 
be  appointed  as  soon  as  conveniently  may  be 
after  my  death,  by  my  surviving  children, 
or  a  majority  of  them,  under  their  hands  and 
seals,  and,  If  they  cannot  agree,  then  by  my 
executors,  or  a  majority  of  them,  under  their 
bauds  and  seals.  The  said  five  persons,  be- 
ing thus  appointed,  shall  then  proceed  to 
value  my  residue  as  aforesaid,  and  to  divide 
the  same  Into  the  requisite  number  of  equal 
parts  as  aforesaid,  allotting  to  each  share  an 
equal  portion  of  real  and  penaonal  estate,  of 
property  improved  and  productive,  and  prop- 
erty unimproved  and  unproductive,  aa  they 
conreulently  can.  The  shares  so  divided 
shall  be  drawn  for  In  the  manner  the  persons 
making  the  division  sh^  direct,  so  as  to  des- 
ignate a  particular  share  or  part  of  my  said 
estate  for  each  child,  and  for  the  issue  of 
any  deceased  child,  to  whom  the  same  shall 
fall  upon  the  said  drawing.  And  my  will  is 
that,  in  all  the  acts  of  the  said  valuers  In 
making  the  said  raloatlon  and  division,  a 
major  part  of  them,  respectively,  shall  have 
the  entire  pow^*  of  the  whole  number  In  case 
of  difference.  *  •  •  And  I  desire  the  said 
valuers  to  execute  a  plan  and  atatement  of 
the  said  valuation  and  allotment  under  their 
hands  and  seals,  or  the  hands  and  seals  of  a 
majority  of  them,  and  to  bare  the  aame  ac- 
knowledged or  proved,  and  recorded  In  the 
proper  offlca  And  I  give,  devise,  and  be- 
queath to  all  my  said  survlTlng  children,  and 
to  the  iBsne  of  any  of  my  deceased  cblldren, 
such  Issue  to  stand,  respectively.  In  the  place 
of  their  parent,  and  to  take  together  only  the 
share  their  respective  parent,  if  living,  would 
have  taken,  one  equal  share  or  part  of  all 
my  said  residuary  estate,  real  and  iwrsonal, 
allotted  and  drawn  for  as  aforesaid;  all  my 
said  children,  and  the  Issue  of  any  deceased 
child  or  children,  »cept  the  three  sons  and 
two  daugtatets  hereafter  mentlimed,  to  have 
and  to  hold  their  rrapectlre  shares  to  them, 
respectively,  and  their  respective  heirs  and 
assigns,  forever.  And  I  do  authorize,  em- 
power, and  direct  my  executors,  or  a  major- 
ity of  them,  to  conv^  the  said  respective 
shares  of  real  and  personal  estates,  so  drawn 
for  and  allotted  as  aforesaid,  to  the  aald  re- 
spective children,  and  Issue  of  deceased  chil- 
dren, their  respective  heirs  and  assigns,  for^ 
ever.  And  so  far  as  regards  the  shares 
which  may  upon  such  drawing  fall  to  my 
three  sons,  Edward,  Charles,  and  Lawroice, 
and  my  two  daughters,  Blary  Norrls  and 
Catharine  Thompson,  respectively,- 1  do  give 
and  devise  the  same  to  my  executora,  and 
the  survivors  and  survivor  of  them,  and  the 
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befn  of  tbe  sarrlvor.  In  trust,  as  to  the  said 
respeettre  shares,  to  the  use  of  my  said  three 
sons  and  two  daughters,  respectively,  to 
whom  the  same  shall  respectively  fall  upon 
the  said  drawing,  tor  and  during  their  re- 
spective natural  lives;  and,  £rom  and  after 
their  re!^)ectlve  deaths,  then  to  the  use  of 
such  of  their  req>ectlve  children  and  Issne, 
and  in  Buch  shai-es  and  for  aucb  estates  as 
they  shall  respectively  by  last  will  appoint; 
and.  In  default  of  snch  respective  appoint- 
ment then  to  the  use  of  all  the  children  of 
the  son  or  sons,  daughter  or  daughters,  re- 
spectively, BO  failing  to  appoint,  that  may  be 
living  at  their  respective  deaths,  and  the 
Issue  of  any  deceased  child  or  children,  their 
heirs,  executors,  and  administrators,  as  ten- 
ants In  common,  in  equal  shares,  the  Issue  of 
any  deceased  child  to  stand  In  the  place  of 
their  parent,  and  to  take  only  the  share  their 
parent  would  have  taken  if  living;  and.  In 
default  of  snch  issue,  then  as  to  one  equal 
fourth  part  of  the  share  appertaining  to  the 
son  or  daughter,  respectively,  whose  Issue 
shall  fail  at  his  or  her  death,  to  the  use  of 
such  person  or  persons,  and  for  such  estates, 
and  In  such  portloos,  as  the  said  respective 
son  or  daughter  shall  in  any  way  appoint; 
and  as  to  the  remaining  three  fourth  parts, 
and  also  as  to  the  said  one-foui'th  part,  ao 
far  as  the  same  shall  not  have  been  appoint- 
ed otherwise  by  the  -said  son  or  daughter, 
to  the  use  of  my  thw  surviving  children, 
and  the  issue  of  any  of  my  children  then  de- 
ceased, in  the  shares  and  proportions,  and 
for  the  estates,  wliich  they  would  have  taken 
nnder  the  Intestate  law  of  Pennsylvania,  If 
the  said  respective  son  or  daughter  bad  died 
seised  in  fee  simple  of  such  estate,  withont 
any  wife  or  husband  surviving  him  or  her. 
•  •  •*  The  power  of  apjwlntment  rested 
in  the  said  Charles  Pepper  in  and  by  the 
said  will  was  not  validly  executed.  See  Pep- 
per's Appeal,  120  Pa.  St  236.  (2)  Mr.  Freed- 
ley  offered  In  evidence  the  partition  of  the 
estate  of  George  Pepper,  deceased,  made  by 
deed  dated  January  13,  A.  D.  1847,  recorded 
at  FhUadelphia,  In  Deed  Book  A.  W.  M.,  No. 
29,  p.  4,  deed  being  made  by  Ooleman  Fisher, 
George  N.  Baker,  John  M.  Ogden,  D.  Henry 
Plickwln,  and  Andrew  D.  Cook,  being  the 
five  persons  appointed,  In  pursuance  of  the 
will  of  George  Pepper,  to  make  partition  and 
division  of  bis  estate;  on  page  29  of  which 
deed,  and  subsequent  pages,  a  particular 
abare  of  the  estate  is  set  apart  and  allotted 
to  Charles  Pepper,  under  the  limitations  con- 
tained In  the  win  of  George  Pepper,  concom- 
ing  that  particular  share.  (8>  Charles  Rock- 
land Pepper  was  the  only  child  of  Charles 
Pepper  living  at  his  death,  which  occurred 
May  3,  1887.  The  son  Charles  Rockland 
Pepper  died  without  issue,  March  7,1890.  By 
deed  of  trust  executed  July  2, 1808,  recorded 
in  Deed  Book  J.  T.  O..  No.  238,  p.  436.  eta, 
Charles  Rockland  Pepper  provided  that  one- 
half  of  the  estate,  real  and  personal,  to 
which  he  would  or  oUght  become  entitled  in 


case  he  survived  his  father,  Charles  Pepper, 
under  the  provisions  of  the  will  of  his  grand- 
father, George  Pepper,  should,  in  the  event 
of  his,  the  said  Charles  Rockland  Pepper,  dy- 
ing without  lawful  issue  surviving  him,  be 
held  'In  trust  to  grant  convey,  assign,  and 
pay  the  said  trust  estate  and  premises  unto 
such  person  or  persona  as  would  have  been 
entitled  to  the  same  under  the  will  of  the 
bald  George  Pepper,  deceased,  and  for  such 
estates  and  Interests,  and  with  and  under 
the  same  powers,  conditions,  and  llinltatlonB, 
as  far  as  subsisting  and  applicable,  and  with 
the  same  effect  as  If  the  said  Charles  Rock- 
land Pepper  had  never  been  bom.'  (4)  The 
question  submitted  to  the  auditor  by  the 
learned  counsel  (Mr.  George  "Wharton  Pepper 
and  Mr.  Freedley  on  the  one  side,  and  Messrs. 
Biddle  &  Ward  on  the  other)  is  whether  the 
trust  estate  of  Charles  Rockland  Pepper 
should  be  distributed  under  the  general 
clause  of  George  Pepper's  will  or  the  particu- 
lar clause  of  that  will  which  relates  to  the 
trust  estate  of  Charles  Pepper.  (5)  To  sup- 
port the  affirmative  of  the  last  branch  of  the 
Inquiry,  it  Is  cogently  said  that  the  will  of 
George  Pepper  explicitly  provides  how  the 
trust  estate  of  Charles  Pepper  shall  go  In 
case  he  dies  without  issue,  namely,  to  the 
use  of  his  (George  Pepper's)  surviving  chil- 
dren, and  the  Issue  of  any  of  his  children 
then  deceased,  'In  the  shares  and  propoi'tlons. 
and  for  the  estates,  which  they  would  have 
taken  under  the  Intestate  law  of  Pennsyl- 
vania' if  the  said  Charles  Pepper  had  died 
seised  In  fee  simple  of  such  estate  without 
any  wife  surviving  him.  (6)  Who,  then, 
would  have  been  entitled  to  this  share,  to 
wit  the  trust  estate  of  Charles  Pepper,  If 
Charles  Rockland  Pepper  had  never  been 
bom?  The  answer  Is  that  1^  Charles  Rock- 
land Pepper  had  never  been  bom,  then  his 
father,  Charles  Pepper,  would  have  died 
without  issue,  and  thereupon  become  the 
propositus,  from  whom  the  line  of  descent 
Is  to  be  traced.  (7)  The  auditor  agrees  with 
this  contention,  which  he  thinks  It  Is  need- 
less to  elaborate,  and  holds  that  the  estate 
before  him  for  distribution  descends  to  and 
becomes  divisible  in  eighths,  or  multiples 
thereof,  among  the  surviving  brothers  and 
sisters  of  Charles  Pepper,  and  the  issue  of 
deceased  brothers  and  sisters." 

R.  L.  Ashhurst  and  S.  Dickson,  for  appel- 
lant A.  T.  Freedley  and  John  S.  Gerhard, 
for  appellees. 

PER  CURIAM.  AU  the  facta  necessary  to 
a  proper  understanding  and  correct  disposi- 
tion of  this  case  are  sufflciently  presented  In 
the  auditor's  report  and  the  controlling  ques- 
tions arising  therecn  appear  to  have  bew 
carefully  considered  and  rightly  decided  by 
him.  Our  examlnatlcm  of  the  record,  with 
reference  to  the  spedllcatlona  of  error,  has 
failed  to  convince  us  that  thne  Is  anything 
In  either  of  them  that  raQulri 
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modification  of  tbe  decree,  nor  do  we  think 
that  either  of  the  questions  involred  requires 
farther  elaboration.  All  that  Is  necessary  to 
be  said  In  relation  to  any  of  them  wUl  be 
found  In  the  learned  auditor's  report,  and 
on  It  the  decree  la  affirmed,  and  appeal  dia- 
mlssed,  with  costs  to  be  paid  by  appellant; 


OTT  T.  SWBATMAN. 
(Supreme  Oourt  of  PennaylTania.  Jan.  21, 
1896.) 

CONDITIOSAL  SaLK  OB  BAILMIKT— BZICDTIOK 

Cbbditors. 
A  contract  by  a  manafacturer  to  con- 
struct a  refrigerating  plant  in  a  brewery,  on 
foundationB  to  be  furnished  by  the  brewer,  with 
a  stipolation  that  the  title  Is  not  to  pass  until 
the  entire  purchare  price  has  been  paid,  Is  a 
conditional  sale,  and  not  a  mere  bailment;  and, 
while  such  a  sale  Is  valid  as  between  the  parties, 
the  machinery  and  plant  are  subject  to  oe  sold 
on  execution  against  the  brewer,  and  the  pro- 
ceeds cannot  be  claimed  by  the  mannfoctnrer. 

Appeal  from  court  of  common  pleas,  PliUa- 
delphla  county;  Jenkins,  Judge. 

Virtue  G.  Sweatman  obtained  Judgment 
against  Lorenz  Lelllnff,  and  certain  pr^- 
erty  was  levied  on  and  sold  by  title  sheriff 
on  execution  under  said  Judgment  George 
F.  Ott  claimed  some  of  this  pn^^erty,  and  a 
sheriff's  Interpleader  was  granted.  The 
court  Instructed  the  jury  to  find  for  defend- 
ant, Sweatman.  In  the  Interpleader  Issue, 
and  George  F.  Ott  appeals.  Affirmed. 

The  following  Is  the  opinion  of  tbe  court 
below  (Jenkins,  J.)  on  tbe  rule  for  a  new 
trial: 

"This  was  a  feigned  Issue  upon  a  sbertfTs 
interpleader,  founded  on  an  execution  Issued 
by  Virtue  O.  Sweatman,  the  defendant, 
against  Lorenz  Lelltng,  George  F.  Ott  being 
the  claimant  On  the  trial  of  tbe  case,  it 
appeared  from  tbe  evidence  produced  by  the 
claimant  that  upon  September  21,  1889,  he 
made  a  written  agreement  with  Lorenz  Lell- 
Ing  *to  construct  and  erect  at  the  brewery 
of  Lorenz  LelUng,  Queen  and  Baird  streets, 
Gmmantown,  Philadelphia,  tbe  refrigerating 
machinery  and  plant'  described.  Tbe  agree- 
ment also  stated:  The  whole  plant  to  be 
erected  upon  foundations  and  supports  fnr- 
nlshed  by  Mr.  Lorenr.  Lelling,  and  ready  to 
be  connected  with  steam  and  water  connec- 
tions, and  ready  to  charge  with  brine  and 
ammonia.*  Tbe  price  was  to  be  $0,000,  pay- 
able In  Installments,  beginning  September 
21,  1889,  and  ending  April  1,  1891.  and  'it  Is 
understood  that  the  machinery  and  refriger- 
ating plant  stays  the  property  of  George  F. 
Utt  until  fully  paid  for.*  Under  this  agree- 
ment, certain  portions  of  the  refrigerating 
machinery  were  placed  upon  LelUng's  prop- 
erty; but  Ott,  fearing  that  the  said  agree- 
ment was  not  Bufflclent  to  prevent  a  levy 
and  sale  of  the  machinery,  under  an  execu- 
tion against  Lelling,  until  the  contract  price 
was  paid,  Ott  and  Lelilng,  upon  March  12. 
isao,  and  after  portions  of  tlie  mactaUiOTy 


had  been  delivered  at  tbe  brewery,  made  an- 
other written  agreement,  whereby  it  was 
agreed:  That  the  said  Geoi^  F.  Ott,  for  tbe 
consideration  hereinafter  named,  w*U  erect 
at  the  brewery  of  the  said  Lorenz  Lellng, 
Queen  and  Balrd  streets,'  the  refrigeratinK 
machinery  and  plan^  (describing  uie  ma- 
chinery). That  the  whole  of  the  above 
plant  la  to  be  erected  u[)on  foundations  and 
supports  to  be  built  and  famished  by  said 
Lorenz  LelUng,  and  to  be  sufficient  for  the 
purpose,  and  to  be  approved  by  said  George 
F.  Ott  and  ready  to  be  connected  with  steam 
and  water  connections,  and  ready  to  cbarge 
with  brine  and  ammonia.'  That  the  said 
plant  and  machinery  should  be  in  good  work 
lug  order  on  or  before  April  15,  1890.  That 
Lelling  should  pay  to  Ott  'the  sum  of  $500 
upon  the  execution  of  this  agreement  which, 
with  the  sum  of  $500  previously  paid,  makes 
the  sum  of  $1,000,'  and  eight  further  sums, 
beginning  March  15,  1890,  and  ending  April 
1,  1891,  'making  In  all  the  sum  of  $6,000.' 
That  In  lieu  of  the  eight  payments,  Ott 
would  accept  the  notes  of  Lelling  at  four 
months,  with  Interest  added  at  the  rate  of 
six  per  cent  per  annum  for  each  pasrment* 
and  to  renew  said  notes.  Tiiat  'the  express 
condition  of  this  transaction  is  such  that  the 
title,  ownership,  or  possession  of  said  ma- 
chinery and  plant  does  not  pass  from  said 
George  F.  Ott  to  said  Lorenz  LelUng  until 
all  of  the  said  payments  of  said  sums  of 
money,  according  to  the  terms  and  condi- 
tions aforesaid,  liave  been  paid  In  full;  and 
when  the  last  of  the  above  sums  of  money 
has  been  paid,  and  not  until  then,  the  said 
George  F.  Ott  will  execute  and  deliver  to 
said  Lorenz  Lelling  a  blU  of  sale  for  said 
machinery  and  plant,  the  consldra^tlon 
whereof  shall  be  the  amount  of  the  above- 
mentioned  sums  of  money.  The  said  Lo- 
renz Leiling  agrees  to  keep  the  said  ma- 
chinery and  plant  Insured  In  the  name  of 
the  said  George  F.  Ott  la  such  company 
or  companies,  for  $4,000,  as  the  said  George 
F.  Ott  shall  determine;  and  such  Insur- 
ance policy  or  polldes  shall  be  held  by  said 
George  F.  Ott  untU  all  the  covenants  of 
this  agreement  shall  have  been  complied 
with,  when  the  said  poUcy  shall  be  as- 
signed to  said  Leiling.  In  case  of  default 
by  the  said  Lorenz  tilling  in  the  payment 
of  any  of  said  sums  as  above  provided,  or 
of  any  of  bis  covenants  In  this  agreement 
It  shall  be  lawful  for  said  George  F.  Ott  to 
enter  upon  said  premises,  and  remove  and 
take  away  tbe  said  machinery  and  plant 
and  sell  the  same  at  public  or  private  sale, 
with  or  without  notice  to  said  Lorenz  Lell- 
ing; and  said  horenx  LeUlng  agrees  to  pay 
to  said  George  F.  Ott  any  balance  Uiat  may 
be  due  to  George  F.  Ott  of  the  total  amount 
of  the  sums  above  mentioned,  after  deduct- 
ing the  net  proceeds  of  the  said  sale,  as  dam- 
ages and  rental  for  said  machinery  and 
plant'  And  'It  Is  distlnctiy  understood  and 
agreed  that  this  Is  ''^^(^^^^f^^ 
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condltloDftl  or  ottaerwiBe,  and  that  the  whole 
of  the  cootract  between  the  parties  hereto 
is  expressed  ki  this  Instrument,  without 
limitation,  modification,  reserratlon,  mis- 
representation, or  misapprehension  of  any 
kind.'  That  Lelling  should  keep  the  ma- 
chin^7  and  plant  in  good  repair  wlQiont 
expense  or  diarge  to  Ott  Sabsequent  to 
thlB  agreement,  the  remainder  of  the  refrig- 
erating machinery  and  plant  was  delivered 
at  Lelllng's  brewery,  put  in  place,  operated 
by  him,  and  the  sum  of  f 2,000  paid  by  Leil- 
iag  to  Ott  on  account  of  the  purchase  mon- 
ey. The  machinery,  while  in  place  In  Leil- 
iiig'8  brewery,  and  while  it  was  being  oper- 
ated by  him,  was  levied  upon  by  the  sher- 
Ltr.  under  the  said  execution,  and  sold,  and 
the  proceeds  paid  into  court  to  await  the 
determination  of  this  Issue.  The  trial  judge 
instructed  the  Jury  to  find  a  verdict  for  the 
defendant  The  claimant  has  moved  for  a 
new  trial,  assigning  as  a  reason  therefor 
the  binding  instructions  of  the  trial  judge. 

"The  question  raised  by  this  motion  Is,  did 
the  contracts  put  in  evidence  by  the  claim- 
ant, fx>upled  with  the  actual  possession  and 
operation  of  the  machinery  by  the  execu- 
tion of  defendant  at  the  time  of  the  levy, 
<.-oDclDde  the  claimant?    There  are  many 
t-ases  In  Pennsylvania  In  which  has  been 
considered  the  liability  of  goods  to  levy 
and  sale  by  the  sheriff,  where  the  claimant 
has  parted  with  their  possession  under  a 
contract  with  the  esecution  defendant  by 
whlcta  the  latter  has  or  may  become  the 
owner;  the  contract  preventing,  or  attempt- 
ing to  prevent,  the  title  passing  with  the 
IH>ssesslon.  A  careful  examination  of  these 
cases  will  show  that  they  may  be  reduced 
to  two  classes,— one  In  which  the  goods  have 
been  balled  to  the  defendant,  with  the  right 
in  him  to  purchase  them  during  the  contin- 
uance of  the  bailment,  or  at  Its  termination, 
and  the  other,  In  which  the  goods  have  been 
delivered  to  the  defendant  under  a  contract 
of  sale,  and  the  seller  has  sought  to  retain 
a  lien  on  them  for  the  price.  In  the  for- 
mer, the  goods  are  not  subject  to  the  levy 
during  the  existence  of  the  contract  of  bail- 
ment, nor  until  the  title  has  actually  vested 
in  the  bailee;  In  the  latter,  they  are  sub- 
ject to  the  levy  so  soon  as  they  reach  the 
possession  of  the  purchaser,  though  no  part 
of  the  price  has  been  paid.  The  reason  for 
the  distinction  Is  that  in  a  bailment,  by  the 
change  of  possession,  no  title  to  the  goods 
passes,  and  the  necessities  of  life  require 
that  bailments  should  be  allowed  and  en- 
forced; but  where  the  possession  of  goods 
changes,  nnder  a  contract  which  Is  essen- 
tially one  of  sale,  the  title  does  pass,  though 
conditionally,  and,  as  to  an  execution  cred- 
itor of  the  buyer,  will  be  held  to  have 
passed  absolutely,  and  the  seller  will  not  be 
allowed  to  enforce  the  condition,  as  a  lien 
for  the  price,  l>ecauBe  a  secret  lien  on  per- 
■onal  property  Is  against  public  policy.  The 
courts.  In  determining  whether  or  not  the 


contract  was  one  of  bailment  or  one  of  sale, 
with  an  attempt  to  retain  a  lien  for  the 
price,  have  not  considered  what  name  the 
parties  have  given  to  the  contract,  but  what 

was  Its  essential  character. 

"To  the  former  class  belong:  Myers  v. 
Harvey,  2  Pen.  &  W,  478,  where  certain 
horses,  plows,  and  oth^  farming  utensils  left 
by  a  purchaser  of  them  at  a  sheriffs  sale, 
with  the  execution  defendant,  under  a  con- 
tract of  lease,'  were  held  not  to  be  subject 
to  a  levy  against  the  lessee,'  Hiough  he  had 
the  right  to  purchase  them.  Hie  court  said 
that  the  contract  constituted  a  bailment,  'with 
a  su[>eradded  agreement  to  vest  the  title  In 
the  bailee  when  he  should  pay  a  certain  sum, 
and  such  an  agreement  Is  clearly  consistent 
with  public  policy.'  Clark  v.  Jack,  7  Watts, 
375,  where  a  loan  of  a  law  library,  subject 
to  be  turned  into  a  sale,  by  compliance  with 
certain  conditions,  was  held  not  to  vest  in 
the  bailee  such  ownership  as  subjected  the 
property  to  levy  and  sale  upon  an  execution 
against  him.  M'CulIough  t.  Porter,  4  Watts 
&  S.  177,  where  goods  were  consigned  to  an 
Insolvent  upon  the  terms  that  be  was  to 
sell  them,  and  account  for  the  proceeds  to 
tbe  consignors,— he  retaining  for  his  com- 
pensation what  he  received  over  certain 
sums,  called  the  Invoice  prices,'  and  return- 
ing to  the  consignors  all  goods  not  sold  by 
him,- the  court  held  that  the  consignee  was 
a  bailee  of  the  goods;  that  no  title  to  them 
vested  In  him,  and  they,  tho^fore,  were  not 
subject  to  levy  under  an  execution  against 
him.  Lehigh  Co.  v.  Field,  8  Watts  &  S.  232, 
v^ere  a  canal  comi>any  put  one  of  Its  boat- 
men in  the  actual  possession  of  a  canal  boat, 
under  an  agreement  whereby  he  was  to  pur- 
chase It  upon  credit;  the  ownership  In  the 
boat  to  remain  in  the  company  until  the  price 
was  fully  paid;  he  to  take  freight  only  from 
the  company.  The  boat  retained  Its  place 
in  the  company's  register;  having  Its  num- 
ber painted  in  letters  and  figures  on  its 
stem,  not  distinguishable  from  the  other 
boats  of  the  company.  It  was  held  that  the 
boatman  was  merely  the  servant  of  the  com- 
pany, from  which  It  would  necessarily  fol- 
low that  bts  possession  was  the  company's 
possession;  that  no  title  to  the  boat  vested 
in  him;  and  that  it  was,  therefore,  not  sub- 
ject to  levy  under  an  execution  against  him. 
King  V.  Humphreys,  10  Pa.  St  217,  where 
rags  were  delivered  to  a  paper  manufacturer 
at  a  certain  price,  under  a  special  contract 
that  they  were  to  be  made  Into  paper,  which 
was  to  be  returned  to  the  owner  of  the  rags, 
at  a  certoln  price,  the  difference  to  be  paid 
by  a  note.  The  paper  in  the  possession  of 
the  manufacturer,  made  from  the  Identical 
rags,  was  held  to  be  not  subject  to  levy  nn- 
der an  execution  against  htm.  Chamber- 
lain V.  Smith,  44  Pa.  St  431,  432,  where  the 
following  contract:  'January  12,  1868.  Re- 
ceived of  John  Benson  one  pair  of  three- 
year  old,  past,  stags,  to  keep  and  work  In  a 
reasonable,  farmer-like  manner,  for  the  tesm 
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of  one  year',  said  cattle  to  be  retarned  In  one 
year.  But  tbe  said  McWharter  [the  one  who 
received  tiio  cattle]  has  the  privilege,  by  pay- 
ing ¥40  and  legal  Intra^st  at  the  expiration 
of  the  year,  to  keep  the  said  cattle,' — was 
held  to  create  a  bailment.  Rowe  t.  Sharp, 
51  Pa.  St  20,  where  Sharp,  by  writing, 
let'  to  GoEP  two  billiard  tables  for  nine 
months,— GoCf  to  use  them  at  his  place  of 
business,  pay  a  certain  sum  for  their  use,  and 
at  the  end  of  the  term  to  redeliver  ttiem;  and, 
if  then  Goff  had  complied  with  the  covenants 
of  the  agreement,  Sharp  was  to  mal£e  him  a 
bin  of  sale  of  the  tables,  the  consideration 
for  which  was  the  sum  to  be  paid  for  their 
use.  It  was  held  that  this  was  a  bailment 
for  use  of  the  tables,  with  provision  for  sale 
In  case  of  payment  of  the  price,  and  that 
during  the  term  of  the  bailment  the  tables 
were  not  subject  to  levy  under  an  execution 
against  Gofit.  Beclier  t.  Smith,  59  Fa.  St 
469,  where  Becker  by  articles  sold  real  es- 
tate to  Linn,  and  agreed  that  Linn  should 
have  the  use  of  certain  goods  banging  to 
Becker^  on  the  premises,  and  might  sell  tbe 
same  on  commission.— Linn  to  deposit  the 
proceeds  with  the  banker  named;  and,  when 
the  payments  to  the  banker  reached  a  sum 
named.  Linn  was  to  become  tbe  owner  of  any 
remaining  goods.  If  the  sRlea  did  not  amount 
to  that  sum,  Linn  was  to  make  op  the  de- 
ficiency. It  was  held  that  Linn  was  a  bailee 
of  the  goods,  and  they  were  not  subject  tv 
levy  under  an  execution  against  hlui.  Orlat 
T.  Kleber,  70  Fa.  St  290,  where  Kleber  'leas- 
ed* a  piano  to  Wilson  for  a  'rent'  payable 
quarterly;  the  lease  to  terminate  at  the  op- 
tion of  Kleber,  If  the  rent  were  not  paid, 
with  the  privilege  to  Wilson  to  buy,  and, 
If  purchased,  all  sums  paid  for  rent  to  be 
deducted  from  the  price,- Kleber  still  to  re- 
tain the  ownership.  The  piano,  being  in  the 
possession  of  Wilson,  was  sold  for  taxes 
against  him.  It  was  held  that  the  piano  re- 
mained In  bailment  and  was  not  liable  to  a 
sale  for  Wilson's  debt,  or  for  his  taxes,  and 
that  'possession  under  a  mere  bailment  for 
hire  la  not  a  constructive  fraud.*  Bnlow  v. 
Klein,  70  Pa.  St.  4S8,  where  Enlow  agreed 
with  Moritz  to  furnish  him  with  a  team  of 
horses,  wagons,  etc..  for  country  peddling,— 
Morits  to  pay  Enlow  two  hundred  payments, 
of  $5  per  week;  $3  of  tbe  ¥5  per  week  to  go 
as  payment  of  the  goods,  and  $2  per  week 
for  their  use;  the  team,  etc.,  'to  belong  to 
and  to  be  managed  by  Bnlow  until  the  last 
of  the  two  hundred  payments;  Moritz  to 
keep  up  all  repairs,  and,  U  a  home  should  die, 
to  replace  him  at  his  own  expense*;  Enlow 
'to  relinquish  all  his  right,*  etc..  'to  Moritz 
when  the  laat  payment  Is  made  of  the  two 
hundred.'  It  was  held  that  the  said  agree* 
ment  created  a  bailment,  and  no  present  in- 
terest In  Moritz,  so  as  to  make  the  property 
subject,  In  his  hands,  to  hia  execution  cred- 
itors. Christie's  Appeal,  86  Fa.  St  463,  where 
a  sublessee  of  ground  containing  an  oil  well 
and  tbe  Incidental  machinery  agreed  to  pur^ 


chase  the  leasehcdd  and  machinery,  and  to 
pay  for  the  same  in  Installments;  the  con- 
tract containing  a  condition  that  In  the 
event  of  his  falling  to  make  the  payments  at 
the  time  specified,  his  rights  to  the  premises 
should  cease,  and  the  payments  made  prior 
to  such  default  should  be  treated  aa  liqui- 
dated damages.  He  made  only  one  payment 
and  made  default  It  was  held  that  neither 
the  premises  nor  tbe  machinery  were  subject 
to  levy  under  an  ^ecutlon  against  him. 
Dando  v.  Foulds,  105  Fa.  St  74,  where  a 
lessee  of  a  room,  and  of  certain  machinery 
therein  contained,  agreed  to  purchase  the  ma- 
chinery at  a  certain  price  from  his  lessor, 
upon  the  determination  of  the  lease,  or  at  any 
time  during  the  existence  of  the  lease,  after 
receiving  thirty  days'  notice  from  his  lessor 
that  such  purchase  would  be  required,  and 
in  default  of  such  purchase  being  made  the 
lessor  should  have  the  right  to  enter,  take 
out  the  machinery,  sell  It  and  receive  from 
his  lessee  the  difference,  if  any.  between  the 
said  price  and  the  amount  realized  from  sucb 
sale.  It  was  held  that  until  the  payment  of 
the  said  price  by  the  lessee  the  said  ma- 
chinery was  not  subject  to  levy  under  an 
execution  against  htm.  The  court  said  (page 
77):  'We  discover  no  Intention  to  vest  title 
in  Freeman  [the  lessee]  at  the  time  of  the 
execution  of  the  agreement  His  possessioD 
Is  to  be  only  that  of  a  tenant  or  bailee,  and, 
except  at  the  will  of  the  lessw,  he  has  no 
right  to  purchase  until  the  expiration  of  the 
lease.  But  It  Is  urged  that  by  the  terms  of 
the  contract,  Fonlds  [the  lessor]  could  not 
only  compel  Freeman  to  buy  after  thirty 
days'  notice,  but  that  in  default  of  his  so 
doing  be  might  sell  the  goods,  as  it  were, 
on  Freeman's  account  and  charge  him  with 
any  deficiency  In  the  price.  This,  however, 
only  amounts  to  an  option  In  Foulda  to  de- 
termine the  lease,  as  to  tbe  personalty,  on  a 
thirty-days  notice,  and  to  treat  the  ^nperty 
as  though  owned  by  Freeman.  But  this  op- 
tion on  the  part  of  the  lessor,  eziCQpt  merely 
In  the  matter  of  time,  does  not  alter  the 
nature  of  the  contract;  and  the  balance  b 
but  a  method  of  compelling  performance, 
and  the  determination  of  the  measure  of 
damages  in  case  of  nonperformance.  Starike 
this  all  out  and  nothing  has  been  materially 
altered,  except  to  derive  the  lesaw  of  his 
option  to  call  upon  the  lessee  to  perform  his 
covenant  before  tbe  expiration  of  tbe  teas& 
But  it  stUl  remains  that  he  la  bound  to  pur- 
chase at  the  end  of  tbe  term,  and  If  ha  does 
no  do  so  be  must  answer  for  bU  breach  of 
contract  In  damages.  But  what  dUCerence 
in  principle  can  It  make  that  the  lease  might 
be  determined  in  thirty  days,  rather  than  hi 
one  year?  It  waa  atUl  a  lease,  and.  If  Free- 
man got  the  possession  of  the  goods  under  It 
he  held,  not  as  owner,  but  as  a  lessee  or 
hirer.'  Edwards'  Appeal.  IDS  Pa.  St  103, 
where  the  facta  and  law,  as  found  by  tbe 
supreme  court  were  Cpage  110):  'There  was 
tbe  lease  at  the  hotel,  to  run  fw  ths  twm  of' 
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fire  years  from  April  1,  1877.  Then  there 
was,  second,  the  agreement  "to  furuisb  to  tbe 
party  of  the  second  part,  with  the  said  bot^, 
under  ttats  lease,  all  the  stock  and  furniture 
tiierein  on  March  SI,  1877."  This  looks  to 
OS  like  a  leasing  of  the  furniture  as  wdl 
as  the  hotel.  Under  this  lease  the  lessor  was 
as  much  bound  to  put  Ward  Into  the  posses- 
sion of  the  personal  property  as  he  was  to 
put  him  Into  the  possession  of  the  realty, 
and  In  fact  the  latter  could  not  be  used  with- 
out the  former.  If  Ward  did  not  get  the 
furniture  he  could  not  run  the  hotel.  He 
thus  went  into  the  possession  of  both  by 
vlrtiw  of  the  lease,  and  by  virtue  of  notblDEf 
else;  The  matter  remained,  aa  it  began,  a 
bailment.'  It  was  held  that  the  furniture 
was  not  subject  to  levy  under  an  execution 
against  Ward.  Ditman  v.  CottreU,  125  Pa. 
St  OOG,  17  Atl..504,  where  the  claimants,  by 
a  writtai  agreement  witb  the  execution  de- 
fendant. In  consideration  of  a  fixed  sum,  to 
be  paid  in  monthly  installments,  had  agreed 
'to  let  to  hire*  to  him,  for  a  term  of  years, 
the  personal  pn^ierty  levied  upon,  and,  in 
esse  of  no  default  In  the  payments  of  the 
monthly  Installments,  to  execute  to  him  a  bill 
of  sale  tor  the  same.  It  was  held  the  agree- 
mait  created  a  bailment 

"To  the  second  class  belong:  Martin  v. 
Mathtot,  14  Serg.  &  R.  214,  where,  on  a  sale 
of  four  horses  upon  credit  they  were  deliv- 
ered to  the  buyer,  under  an  agreement  that 
the  titla  to  tfaem  eliould  remain  in  the  seller 
till  the  whole  price  was  paid.  It  was  held  that 
they  were  liable  to  levy  under  an  execution 
against  the  buyer,  though  only  a  part  of  the 
price  had  been  jMld;  that  'such  an  agree- 
ment, as  rrapects  creditors  and  the  sh^lff, 
is  ftandnlent*;  and  the  court  below  was  af- 
flrmed  in  holding  that  if  vendor  and  vendee 
agree  that  the  possession  shall  pass  to  the 
vendee,  bat  the  property  remain  in  the  ven- 
dor until  the  whole  purchase  money  is  paid, 
such  an  agreement  as  respects  creditors  and 
the  sheriff.  Is  fraudulent  and  it  is  Imma- 
terial whether  it  appear  that  the  creditor 
trusted  the  debtor  on  the  credit  of  the  goods 
which  were  In  his  possession  or  not.*  Jen- 
kins V.  Eichelberger,  4  Watts,  121,  where  a 
coutract  by  a  merchant  to  deliver  bides  to  a 
tanner,  to  be  charged  at  cost  and  five  per 
cent  commission,  and  interest  after  six 
months,  and,  when  tanned,  to  be  returned 
to  the  merchant  to  be  sold  by  him,  and 
out  of  the  proceeds  of  the  sale-the  first  cost 
and  five  per  cent  to  be  deducted,  the  bal- 
ance to  be  paid  to  the  tanner,  was  held  to 
be  such  a  sale  as  would  subject  the  hides.  In 
the  bands  of  the  tanner,  to  levy  and  sale  as 
his  property.  The  court  said  (page  122): 
"Can  we  shut  our  eyes  to  the  true  nature  of 
the  transaction,  so  as  not  to  see  that  it  was 
la  lubstance  a  sale,  and  that  the  resale  was 
a  device  to  ^de  the  wholesome  principle 
of  the  common  law,  which  forbids  a  lien  to 
be  created  on  chattels  as  a  security  separate 
from  ttaa  poMsessionT'  and  ^age  123):  *lf 


the  effect  of  the  contract  were  even  doubtful, 
the  construction  of  it  would  be  influenced  by 
considerations  of  policy.  To  tolerate  a  lien 
severed  from  the  possession  by  any  device 
whatever  would  be  pregnant  with  all  the 
mischiefs  of  colorable  ownership;  and  to 
sanction  it,  at  the  expense  of  the  community, 
could  be  justified  but  by  the  accomplish- 
ment of  more  Important  objects  than  indi- 
vidual accommodation.  Policy  and  fair  deal- 
ing require  the  courts  to  be  as  unsparing  of 
transactions  whose  effect  is  to  impart  a  de- 
lusive credit  or  protect  the  propei-ty  of  debt- 
ors from  their  creditors,  and  to  be  as  regard- 
less of  devices  and  forms,  as  they  have 
ever  been  of  transactions  prohibited  by  the 
statutes  of  usury.  The  resources  of  Ingenu- 
ity are  inexhaustible,  and,  to  give  entire 
effect  to  principles  of  jMlicy,  It  Is  necessary 
to  look  at  substance,  without  respect  to  form, 
it  is  said  that  this  species  of  transaction  is  so 
prevalent  that  an  immense  amount  of  prop- 
erty will  be  affected  by  our  decision.  So 
much  the  more  urgent  Is  the  demand  for  Its 
suppression.'  Prlchett  v.  Cook.  62  Pa.  St. 
1113,  where  It  was  agreed  by  parol  that  » 
tanner  was  to  receive  hides  from  a  dealer 
at  current  prices,  tan  them,  return  the 
leather  to  the  dealer,  and  after  deducting 
the  price  of  the  hides,  commission.  Interest 
and  current  expenses,  all  that  the  leather 
would  command  was  to  be  credited  to  the 
tanner.  It  was  held  that  this  was  a  sale 
to  the  tanner,  and  not  a  bailment  Haak  v. 
Iilnderman,  64  Pa.  St  498,  where  the  agree- 
ment stated  that  Haak  had  sold  and  agreed 
to  deliver  to  Palm  a  car,  for  which  Palm 
agreed  to  pay  $600  In  Installments;  that 
Haak  reserved  t^e  right  to  said  car  until 
fully  paid,  but  that  Palm  should  have  the 
use  of  the  car  from  the  date  of  the  agree- 
ment, but  should  Palm  fail  to  comply  with 
the  agreement  Haak  would  have  the  right 
to  take  the  car  from  Palm,  who  would  for- 
feit the  amount  paid  on  the  agreement  It 
was  held  to  t)e  a  condltioual  sale,  not  a  bail- 
ment, of  the  car,  and  being  in  Palm's  pos- 
session, although  most  of  the  purchase 
money  was  unpaid,  could  be  levied  on  by  his 
creditors.  lu  Stadtfdd  v.  Huntsman,  92  Pa. 
St  53,  goods  were  delivered  to  O.  B.  Car- 
penter under  the  following  agreement:  The 
above  goods  are  received  by  the  undersigned, 
Otis  B.  Carpenter,  upon  the  following  condi- 
tions, to  wit:  I  hereby  agree  to  pay  not  less 
than  $5  for  each  succeeding  week  until  the 
above  amount  [the  price]  is  paid;  the  goods 
above  enumerated  to  be  and  remain  the  proi^ 
erty  of  D.  W.  Huntsman  &  Co.,  subject  to  re- 
moval by  them,  or  their  order,  upon  my  fail- 
ure to  make  any  or  all  of  the  above  pay- 
ments.' The  price  was  charged  against  the 
buyer  in  the  sellers*  books.  The  goods  were 
subsequently  sold  by  Carpenter,  before  the 
payment  of  the  price,  to  a  bona  fide  pur> 
chaser,  without  notice  of  the  said  agreement 
Himtsman  &  Co.  brought  replevin  against 
the  parchaser.  The  court,  in  deciding  against 
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the  plaintiff,  said  (page  56):  'The  transac- 
tion between  the  plaintiffs  below  and  0.  B. 
Carpenter  was  not  a  bailment  either  In  form 
or  substance.  It  was  not  a  lending  of  the 
goods,  nor  was  It  a  contract  of  hiring.  It 
was  a  saJe  of  the  funiltnre.*  Brunswick  t. 
Hoover,  96  Pa.  St  606.  where  the  nmnswlck, 
etc^  Company,  agreed  to  famish  Russell 
with  fonr  billiard  tables,  to  be  paid  for  In 
Installments;  said  paymrats  to  be  secured 
by  a  lease.'  and  the  pro[>erty  to  remain  In 
the  Brunswick:  Company  untU  final  settle- 
ment The  tables  were  d^vered  to  Russell, 
and  aftw  tbelr  dtilTery  a  lease  and  notes 
executed  as  provided  In  said  agreement 
The  tables  were  subsequently  levied  upon 
and  sold  by  creditors  of  Russell.  The  Bruna- 
^ck  Company  brought  trespass  against  said 
creditors  and  the  sheriff.  It  was  hdd  that 
the  defendants  were  not  treBpassers;  that 
the  agreement  between  the  Brunawtck  Com- 
pany and  Rnssell  was  a  sale  of  the  tables 
upon  a  credit,  with  a  stipulation  that  pay* 
nient  should  be  secured  by  a  lease;  and  that, 
while  said  contract  was  good  between  the 
parties.  U  was  worthless  as  against  Bus- 
sell's  execution  credltws.  Forrest  v.  Nel- 
son, 108  Pa.  8t  481,  where  a  written  agree- 
ment between  Forrest  the  owner  of  certain 
looms,  and  Andrews,  stated  that  Forrest  'has 
agreed  to  sell'  the  looms  to  Andrews  for  the 
price  or  sum  of  (2,100.  to  be  paid  In  fonr 
equal  Installments  of  $625.  with  Interest* 
The  agreement  then  provided  for  the  Imme- 
diate delivery  of  the  looms  to  Andrews,  'for 
use  by  him  In  bis  said  business,*  and  tiiat  up- 
on payment  of  each  installment  a  blU  of 
sale  for  a  certain  number  of  them  should  be 
executed,  and,  further,  that  the  looms  shonld 
remain  the  property  of  Forrest  untU  paid 
fw.  Andrews  covenanted  to  insure  them  in 
Porresfs  name,  and  not  to  remove  them 
without  Forrest*s  consent  It  was  also 
agreed  Hhat  neither  this  contract  and  agree- 
ment nor  the  ddlvery  of  the  said  looms 
thereunder  into  the  possession  of  the  party 
of  the  second  part,  for  use  by  htm  as  afore- 
said, shall  in  any  way  or  manner  vest  any 
title  or  ownership  thereto  In  him,  either  legal 
or  equitable;  but  the  said  looms,  and  ever? 
one  of  tbem,  shall  be  and  remain  the  prop- 
erty of  the  party  of  the  first  part  until  paid 
for  by  the  prompt  payment  of  the  quarterly 
installments  as  aforesaid.'  Upon  Andrews' 
failure  to  keep  any  covenant  Forrest  was  to 
have  the  right  to  enter  upon  Andrews*  prem- 
ises, and  retake  possession  of  the  looms  then 
unpaid  for.  Under  this  agreement  Andrews 
received  possession  of  the  looms,  and  held 
and  operated  them  until  they  were  levied  nit- 
on by  the  sheriff  under  an  execution  against 
him.  Forrest  claimed  them,  and  on  a 
feigned  issue,  under  the  sheriff's  Interplead- 
er act  the  court  charged  the  Jury:  'My  view 
of  the  agreement  under  the  law  Is  that  as 
to  creditors,  there  was  a  sale  of  the  property 
in  question  by  Forrest  to  Andrews,  and  that 
It  became  subject  to  the  claims  of  the  exe* 


cutlon  credltora  of  the  latter.  Undv  tUi 
view,  your  verdict  should  be  for  tlie  AvtenA^ 
ants.*  The  supreme  court  held  that  there 
was  no  error  In  the  trial  Judge  so  charging, 
and  said  (page  4SS):  *Whenever  tt  awean 
from  the  contract  between  the  parties  thai 
the  owner  of  personal  property  has  trans- 
ferred the  possession  thereof  to  anottter,  re- 
serving to  himself  the  naked  title  thereof 
solely  for  the  purpose  of  securing  payment 
of  the  price  agreed  upon  between  them,  the 
contract  Is  necessarily  a  conditional  sale, 
and  not  a  bailment;  and.  while  it  la  perfect- 
ly good  as  between  the  parties  themselves. 
It  Is  worthless  as  to  credltws  and  bona  fide 
purchasera  from  the  tranriTeree  withont  no- 
tice. If  the  contract  Is  verbal,  it  Is,  of 
course,  the  exclusive  province  of  the  Jury  to 
Inquire  and  ascertain  what  the  parties 
meant.  If  it  Is  in  writing,  its  construction  is 
for  the  court*  Peek  v.  Helm.  127  Pa.  St 
500,  17  Atl.  984,  where  a  piano  was  shipped 
to  one  Hill  under  certain  conditions,  o! 
which  the  court  said  (page  605,  127  Pa.  Sc.. 
and  page  984,  17  Atl.):  The  whole  contract 
appears  from  the  two  papers  headed  "Terms 
of  Consignment"  and  signed  by  Peck  &  Sou, 
and  the  other  headed  "Consignee's  Agree- 
ment.*'  and  signed  by  F.  K.  Hill.  It  Is  tme. 
the  words  "<»}nslgnor"  and  "consignee"  ap- 
pear sufficiently  conspicuous,  but  these  are 
merely  labels  which  uie  parties  bare  placed 
upon  the  transaction.  We  must  look  witiiiD 
to  see  its  real  nature,  and  It  la  tanmaterial 
what  the  parties  designate  It  We  thna  learn 
from  tiie  "Terms  of  Conslgnmoit'*  that  the 
piano  named,  and  Invoiced  and  consigned  to 
Hill,  "is  the  property  of  Peek  ft  Son,  of  New 
York  City,  and  Is  to  remain  their  property 
until  fully  paid  for;  and  the  said  Peek  & 
Son  ship  and  dcUrer  the  same  upon  the  ex- 
press condition  that  F.  K.  Hill,  of  Snnbnry. 
In  the  state  of  Pennsylvania,  shall  remit  the 
sum  of  f  IBS  to  Uiem  therefor,  within  •  •  * 
from  the  date  hereof,  or  return  the  said  piano 
to  them  at  the  explratl<m  of  the  said  time, 
at  the  expense  of  the  said  F.  K.  HilL"  Then 
follows  the  "Consignee's  Agreement**  by 
which  Hill  acknowledges  having  received 
the  piano  on  consignment:  that  it  is  to  re- 
main the  property  of  Peek  &  Son  until  paid 
for,  and,  if  not  paid  for,  to  be  returned  at 
his  own  expense,  etc.  Tb&t  this  was  not  an 
ordinary  transaction  between  consignor  and 
consignee  Is  too  plain  for  argument  Where 
goods  are  consigned  to  a  factor  for  sole, 
they  remain  the  property  of  the  consignor, 
and  are  not  subject  to  the  debts  of  the  factor, 
and  no  Ingoilons  contract  is  required  to  pro- 
tect them  from  his  creditors.  There  Is  noth- 
ing upon  the  texe  of  the  papera  to  Indicate 
that  Hin  was  to  sell  the  pianos  for  the  ac- 
count of  Peek  ft  Son,  as  their  factor.  On 
the  contrary,  It  was  manifestly  a  sale  to 
Hill,  with  an  agreement  that  the  title  was 
to  remain  In  Peek  &  Son  until  the  price  was 
paid.  The  arrangemoit  was  good  between 
the  parties,  but  wortblMf  as  to  Hill's  cred- 
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Etors  The  secret  lien  attempted  to  be  cre- 
ated cannot  affect  them.  It  would  seem 
atmoBt  a  waste  of  time,  at  thla  late  da^,  to 
cite  authority  t<x  so  evident  a  proposition.* 

"While  the  decisions  above  dted  are  not  all 
ttiose  In  which  the  vexed  question  In  this  case 
has  been  considered,  jet  they  are  fairly  rep- 
resentative; and  a  careful  examination  of  the 
facts  of  each  will  show  that  onr  supreme 
ooart  has  consistently  adhered  to  the  princi- 
ples announced  in  Martin  v.  Mathlot,  14  Serg. 
&  R.  214,  that:   'PoBsceslon  of  perstmal  prop- 
sly  is  the  great  mark  of  ownership.    It  is  al- 
most the  only  Index  which  the  world,  in  gen- 
eral, has  to  look  to.  Bnt  there  are  exceptions. 
Ttiere  are  certain  necessary  and  lawful  con- 
tracts by  which  the  owner  parts  with  the  pos- 
session, and  yet  fraud  cannot  be  presumed. 
Such  are  the  contracts  of  lending  and  hiring, 
botti  very  useful,  and  without  which  society 
could  not  well  exist    It  is  of  the  essence  of 
these  that  the  owners  should  give  up  the  pos- 
session for  a  time.    Such,  too,  are  contracts 
by  which  an  artisan  or  manufacturer  has  the 
possession  of  materials  belcmglng  to  an  other, 
for  the  parpfwe  of  making  them  up  or  repair- 
la^  them  for  theowner.  No  suspicloQOf  fraud 
can  fairly  arise,  where  the  transaction  is  in 
the  usual  course  of  business.    But  the  case  Is 
very  diff^ent  where  It  Is  intended  that  the 
pruperty  should  be  apparently  In  one,  while  It 
Is  in  fact  In  another.    This  Is  out  of  the  usual 
coarse  of  bDslness,  necessarily,  and  directly 
<teDding  to  the  Injury  of  those  who  are  not  in 
tbe  secret*  The  facta  In  the  cases  have  not 
always  been  free  from  doubt.  They  have  fte- 
il'Jently  been  left  to  the  determination  of  tfie 
Jury,  under  the  court*s  Instructions,  and  In- 
i-oasistent  verdicts  have  been  sustained.  But 
where  the  contract  under  which  the  posses- 
sion of  the  goods  was  obtained  has  been  in 
writing,  or.  If  oral,  has  been  clearly  defined, 
the  court  has  determined  Its  effect;  and 
where  there  das  been  an  actual  bailment 
though  coupled  with  the  right  in  the  bailee  to 
purchase  the  goods  during  the  continuance  of 
the  bailment  they  have  been  held  not  to  be 
liable  to  an  execution  against  the  bailee;  and 
where  there  has  been  a  sale,  coupled  with  an 
attempt  upon  the  part  of  the  seller  to  retain 
a  Hen  for  the  price,  the  goods  In  the  buyer's 
possessionhavebeeu  held  subject- to  a  levy  un- 
der aa  execution  against  him,  and  in  doubtful 
cases  the  court  in  construing  the  contract, 
has  been  governed  by  the  principle  that  'pos- 
session of  personal  property  is  the  great  mark 
of  ownership.'    King  v.  Humphreys,  10  Pa. 
St  217,  may,  at  the  first  reading,  appear  to  be 
opposed  to  Jenkins  v.  Eichelberger,  4  Watts, 
m,  and  Prichett  v.  Oook,  62  Pa.  St  193;  yet 
the  tacts  of  the  former  case,  and  therefore  the 
principles  governing  it  widely  differ  from  the 
latter  two  cases.    In  King  v.  Humphreys  the 
ntgs  and  shavings  were  delivered  to  the  man- 
afactarer,  to  be  made  Into  paper.   He  was  to 
ncelre  for  manufacturing  the  paper  the  dif- 
tmace  between  what  the  rags  were  worth  at 
^  rate  of  flre  cents  a  pound  and  what  the 


paper  would  be  worth  at  the  rate  of  ten  cents 
a  pound.  He  took  no  risk  of  the  market 
Whether  or  not  the  transaction  was  a  device 
to  conceal  a  sale  was  submitted  to  the  Jury. 
As  appears  (page  218),  the  court  below  left  It 
to  the  jury  to  say  *wfaeth^  the  rags  of  Hum- 
phreys were  delivered  to  the  paper  maker  in 
sale  or  exchange  fw  paper.  In  other  words, 
were  they  to  be  paid  for  in  paper,  either  by 
way  of  payment,  or  as  an  exchange  of  commod- 
ities? If  so,  th^  the  creditor  might  attach 
the  paper  In  question.'  The  court  further 
charging:  'But  if  the  rags  and  shavings  were 
delivered  to  the  artisan  in  bags,  with  the 
name  of  Humphreys  marked  on  them,  to  be 
worked  into  paper  for  Humphreys,  in  such 
event  the  identical  paper  made  from  these  ma- 
terials was  not  subject  to  attachment.  •  *  • 
The  creditors  might  have  attached  the  debt  or 
price  of  manufacturing  the  article  In  the 
hands  of  Humphreys,  but  cannot  attach  the 
article  Itself.*  The  jury  found  for  Hum- 
phreys, thus  determining  as  a  fact  that  a  sale 
or  an  exchange  was  not  intended.  In  Jenkins 
V.  Eichelberger,  supra,  end  Prichett  v.  Cook, 
supra,  the  tanners  were  charged  with  the 
price  of  the  hides,  assumed  the  risks  of  the 
market  hs  to  the  sale  of  the  leather,  and  were 
charged  commissions  for  selling  the  leather. 
They  were  clearly  not  cases  where  the  mann- 
facturera  were  paid  for  their  services,  but 
cases  where  the  sellers  of  bides  sought  to  re- 
tain a  lien  for  their  price.  In  Jenkins  v. 
Eichelberger,  4  Watts,  121,  the  court  said 
(pages  121,  122):  'An  Important  If  not  a  de- 
cisive feature  of  the  case  is  that  the  hides 
were  charged  at  cost,  with  five  per  cent,  com- 
mission, and  Interest  after  six  months.  So 
for  the  transaction  appears  distinctly  In  the 
garb  of  a  sale  at  a  profit  of  five  per  cent.,  and 
a  credit  of  six  montha  The  plaintiff  would 
doubtless  have  been  willing  to  sell  without 
stipulating  for  a  resale,  provided  the  purchas- 
er bad  ButMtituted  cash  for  it  or  satisfactory 
security.  What  had  he  principally  In  view? 
Undoubtedly,  to  part  with  the  propwty  at  a 
given  profit  to  effect  which  required  but  an 
ordinary  sale;  and  the  transaction  certainly 
took  that  shape  in  the  first  Instance,  the  ulte- 
rior arrangements  having  respect  but  to  se- 
curity for  the  price.  Annexed  to  the  princi- 
pal contract  was  an  accessory  agreement  that 
the  hides,  when  tanned,  should  be  returned  to 
the  plaintiff,  and  resold  by  him,  and  that  the 
proceeds  should  be  paid  to  the  manufacturer; 
"the  price  agreed  npon  for  the  hides,"  as  it  was 
aptly  but  significantly  called,  together  with 
five  per  cent,  for  commission  and  guaranty, 
being  first  deducted.  Now,  what  was  the  pur- 
pose of  all  this?  Not  to  give  the  plaintiff  the 
rise  in  the  market,  for  he  was  to  have  no  In- 
terest In  it.  If  ft  were  anything  bnt  security 
for  the  price  of  the  raw  material,  wtiat  was 
it?  Not  to  reserve  a  furthw  profit,  In  the 
shape  of  commission  for  resale  and  guaranty 
of  solvency,  for  that  was  ostensibly  to  be  but 
compensation  for  the  risk  and  trouble.  But 
why  a  commlulop  tm  selUnf  the  tdalntiff's 
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gooda,  and  why  a  guaranty  of  solrency,  If  the 
Bale  were  not  on  account  of  the  party  to  be 
secured  by  it?  The  very  ^ roTlslwi  Indicates 
not  <nil7  that  the  tale  was  to  be  on  account  of 
the  manufftctui'er,  but  that  It  would  otherwise 
bare  been  at  his  risk.*  In  Prichett  t.  Cook,  62 
Pa.  St  193,  the  court  said  (page  197):  The 
bides  were  dther  the  plointiCCs  aH  the  while, 
notwithstanding  they  were  charged  to  the  de* 
fendant.  and  delivered  to  him,  or  they  were 
delivered  on  a  sale  on  credl^  and  a  contract 
for  resale  when  tanned.  Tbe  plan  of  the  pai^ 
ties  was  sufficl^tly  disclosed  Id  tbe  contract, 
as  proved  by  the  plaintiff's  witness,  to  have 
been  to  give  to  him  the  advantage  and  credit 
of  an  owner  without  the  liabUity,  as  an  own- 
er, to  have  it  seized  by  creditors.  Had  there 
been  nothing  of  this  kind  in  view,  no  one 
would  have  tiesitated  a  moment  in  pronoim- 
cing  the  transaction  a  sale.  The  hides  were 
charged,  tbe  debt  or  price  to  bear  Interest,  and 
when  leather  was  returned  it  was  to  be  sold 
by  tbe  plaintiff,  charged  commissions  for 
sales  and  guaranty  and  expenses,  and  credit- 
ing the  proceeds  to  the  defendant's  account. 
It  would  be  strange  to  hear  of  a  man  charging 
Interest  against  his  own  goods,  and  more 
strange  to  charge  commissions  for  sales  and 
guaranties  of  sales  of  them.  This  the  plain- 
tiff's account,  given  in  evidence,  shows  was 
d<Hie  by  them.'  Crist  v.  Kleber,  79  Pa.  St 
290,  appears,  at  first  sight  antagonised  by 
^unswlck  V.  Hoover,  95  Pa.  St,  508.  In  the 
former  case  Wilson  came  Into  tbe  possession 
ot  the  piano  under  an  agreonent  called  a 
'lease,'  but  which  was  actually  an  agreement 
of  hiring,  so  that  he  was  a  bailee,  and,  though 
he  had  tiie  tight  to  purchase  the  piano,  still 
that  right  did  not  convert  the  bailment  into  a 
sale;  while,  in  tbe  latter  case,  Russell  had  ob- 
tained possession  of  tbe  bllUard  tables  under 
a  written  agreement  signed  by  the  company, 
stating  that  he  had  wdered  the  tables  of  the 
company  at  a  given  price,  to  be  paid  In  in- 
stallments, the  agreement  further  providing, 
'Payment  to  be  secured  by  first  lease  and  fire 
Insurance  on  said  tables.'  Tbe  lease  was  exe- 
cuted after  Buss^l  had  come  Into  actual  pos- 
session of  the  tables,  and  was,  as  the  agree- 
ment stated,  made  for  the  purpose  of  securing 
to  tbe  company  the  price  for  which  the  tables 
were  sold.  Tbe  anpreme  court  therefcH'e  held 
that  the  tables  were  liable  to  execution  on  a 
Judgment  against  RusselL.  In  deciding  the 
case  the  ooort  said  (page  612):  'The  feeble 
attempt  to  prove  that  the  tables  w^ere  deliv- 
ered under  the  lease,  and  not  under  tbe  con- 
tract, will  not  avail,  tor  the  reason,  among 
others,  that  the  two  papars  must  be  regarded 
M  one  transsctltHi.  Taken  together,  they 
amount  to  a  sale  of  the  billiard  taUes  upon 
credit,  accompanied  with  a  lease  thereof  as  a 
security  for  the  payment  of  tbe  price.  Such  a 
contract  while  good  between  the  parties,  will 
not  kecv  creditors  at  bay.  It  Is  worthless  as 
to  them.  There  Is  no  prlncii^  of  law  better 
settled  In  Pennsylvania  than  that  a  sale  and 
deUvery  of  persaoa)  pn^erty,  with  an  agree- 


ment  that  the  ownerdiip  shall  remain  In  the 
vendor  untU  tbe  purchase-money  is  paid,  en- 
ables creditors  ot  the  vendee  to  setae  and  sdl 
the  same  for  the  payment  of  bis  debts. 
*  *  *  There  is  not  a  single  elementof  abail- 
mmt  hi  this  transactlMi.  It  is  Immaterial  wbat 
the  parties  call  It  Tbe  law  pays  little  beed 
to  the  label  It  looks  beneath,  and  examines 
the  nature  and  character  <iC  the  contract  be- 
tween the  parties.*  Farqubar  v.  McAlevy,  142 
Pa.  St.  283, 21  Aa  811.  is  almost  identical  with 
Brunswick  v.  Hoover,  supra,  except  that  ia 
the  former  case  the  goods  were  a  sawnoill,  ea- 
glue,  and  boiler,  and  In  tbe  latter,  billiard  to- 
bies; but  tbe  acts  of  the  parties,  and  the 
written  contracts  produced  In  evidence,  ate 
practically  the  same,  and  in  both  cases  tbe 
court  held  the  transactions  to  be  sales.  Cham- 
berlain V.  Smith.  44  Fa.  St  431;  Rows  v. 
Sliarp.  51  Pa.  St.  26;  Bnlow  v.  Klein,  79  Pa.  St 
488;  and  DItman  v.Cottrell,  125  Pa.  St  606,17 
AtL  504,— are  governed  by  the  same  principles 
as  Crist v.KIeber,8upra.  The  possession  of  tbe 
goods  In  eacb  case  was  obtained  und^  a  bail- 
ment In  Forrest  v.  Nelson,  108  Pa.  St  481. 
the  court,  in  speaking  of  Rowe  v.  Sharp,  su- 
pra, and  Enlow  t.  Klein,  supra,  said  those 
cases  were  ou  tbe  border,  and  that  in  than 
*the  doctrine  of  bailment  was  carried  to  Its 
extreme  limit*  In  Stadtfeld  v.  Huntsman,  92 
St  63,  tbe  court  In  i^teaklng  of  Elnlow  v. 
Klein,  supra,  said  (page  57):  'An  examhiaUon 
of  the  facts  shows  that  It  was  a  case  of  hiring; 
that  $2  per  week  of  the  sum  paid  was  tar  the. 
use  or  hire  of  the  horses.  This  was  an  im-  | 
portant  feature  of  the  case,  In  our  consulta- 
tlbn,  and  Is  referred  to  now  that  it  may  not  be 
misunderstood  hereafter.  •  *  *  We  will  not 
take  one  step  beyond  It  We  stop  just  where 
It  ends.'  This  last  remark  is  practically  re- 
peated in  Farqubar  v.  McAlevy,  142  Pa.  St 
233,  240,  21  Atl.  811.  McCuUough  r.  Porter, 
4  Watts  &  S.  177,  when  contrasted  with  Peek 
V.  Helm,  127  Pa.  St  600,  17  AtL  984,  shows 
that  goods  actually  consigned  to  a  factor  are 
not  liable  to  an  execution  against  him,  bat 
that  wben  the  form  of  a  consignment  ia  takea 
to  disguise  a  sale  tbe  form  gives  way  to  tbe 
substance,  and  the  goods  are  liable  to  an  ex- 
ecution against  the  purchaser.  Becker  v.  , 
Smith,  69  Pa.  St  469,  is  analogous  to  M'CoI-  | 
lough  V.  Porter,  supra,  In  that  tbe  executicm 
debtor  was  in  possession  of  the  claimant's 
goods,  as  his  agent  with  a  power  of  sole.  Ia 
Christie's  Appeal,  35  Pa.  St.  463;  I>ando  v. 
Foulds,  105  Pa.  St  74;  and  Bdward'a  Ap- 
peal, Id.  103,— tbe  execution  debtocs  obtained 
possession  of  the  goods  as  lessees  of  the  real 
estate  on  which  tbe  goods  were  placed;  tbe 
use  of  tbe  goods  being  lu  connectlsn  with,  and 
as  aocessory  to,  tbe  use  of  the  real  estate. 
Tbe  possession  t)t  the  goods  was  therefore 
held  to  be  bailmoit  In  Haak  v.  Llnderman, 
64  Pa.  St  499,  the  car  was  'sold'  ta  Paha. 
Mr.  Justice  Blackstone  defines  a  bailment  to 
be  *a  deliver  of  goods  in  trust  upon  a  coo- 
tract,  expressed  or  hnpjled,  that  the  truf>t 
shall  be  faithfully  execitf^  on  tbe  part  of  Un 
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iMUee^'  2  Bl.  Comm.  451.  Gfaanc^ar  Kimt 
adopts  the  defioltion,  wiUi  the  addlt^m,  'and 
the  goods  restored  by  the  bailee  as  soon  as 
the  purpose  of  the  bailment  aball  be  answer- 
ed.' 2  Kent,  GoDun.  558-  Mr.  Justice  Story 
defines  a  'bailment'  to  be  'a  delivery  of  a 
tiling  Id  trust  for  some  special  object  or  pur- 
l>udf,  and  upon  a  contract,  express  or  Implied, 
ui  coDform  to  the  object  or  purpose  of  the 
trust.'  Story,  Ballm.  §  2.  The  examples  of 
bjiloients  given  by  Mr.  Justice  Blackstone 
are  the  delivery  of  doth  to  a  tailor,  to  make  a 
8Uit  of  clothes;  goods  to  a  carrier,  to  convey; 
tu  an  innkeeper  or  other  person,  to  keep;  to  a 
pawnbroker,  In  pledge;  cattle  to  an  agister, 
to  Kraze;  and  contracts  of  hiring  or  borrow- 
ing. These  examples  show  the  character  of 
the  trust  referred  to  in  his  definition.  *A.  sale 
is  a  ti-nnsmutatlon  of  property  from  one  man 
to  another  in  consideration  of  some  price  or 
rei-oaipeose  In  value.*  2  BL  Comm.  440.  'A 
Kile  Is  a  contract  for  tbe  transfer  of  property 
frum  one  person  to  another  for  a  valuable 
consideration.'    2  Kent,  Comm.  46S. 

"The  contracts  at  present  imder  considera- 
tiou  are  in  writing,  and  are  to  be  construed 
by  the  court.  The  contract  dated  September 
21,  I3S9,  required  the  claimant  to  construct 
and  erect  at  the  brewery  of  Lorenz  Leiling,* 
'the  refrlgeratli^  machinery  and  plant,*  'upon 
fonndatloos  and  supports  famished  by  Mr. 
Loreoz  Leiling,  and  ready  to  be  connected 
with  steam  and  water  connections,'  for  which 
lulling  was  to  pay  $6,000  in  installments.  It 
Is  clear  from  this  language  that  the  'refriger- 
ating machinery  and  plant'  were  to  become 
aa  Integral  part  of  LeUing's  brewery.  We  see 
DO  difference,  so  far  as  the  passing  of  title  is 
CDDcemed,  between  a  contract  to  construct  a 
'refrigerating  machinery  and  plant'  In  a  brew- 
ery and  a  contract  to  construct  a  brewery. 
The  bare  walls  do  not  constitute  the  brewery, 
hut  upon  their  construction  they  become  part 
of  the  real  estate.  The  character  of  the 
building  is  only  ascertained  by  the  character 
of  the  machinery  placed  In  It  And  when  the 
machinery,  fitting  the  building  to  Its  contem- 
plated purpose.  Is  put  In  place  by  the  owner 
of  the  real  estate,  the  land,  building,  and  ma- 
chinery are  considered  an  entirety,  as  real  es- 
tate, and  are  equally  bound  by  the  Hen  of 
tnortgages  and  Judgments,  and  descrad  to  the 
heir  opon  the  intestacy  of  the  owner.  Gray 
T.  Holdship,  17  Serg.  &  R.  413;  Christian  v. 
Dripps,  28  Pa.  St.  271;  Heaton  v.  Findlay. 
12  Pa.  St.  304;  Roberts  v.  Bank,  19  Pa.  St 
"1;  Back's  Appeal,  2  Penn.  327.  The  words 
'eonstnict  and  erect'  are  the  usual  words 
employed  in  a  building  contract,  and  we  do 
not  recall  that  it  has  ever  been  doubted  that 
they  are  effective  words  of  sale,  to  pass  the 
title  to  the  building  materials,  when  erected, 
from  the  builder  to  the  owner  of  the  land. 
The  words  'construct  and  erect*  are  used 
evidently  In  the  present  contract  with  the 
same  meaning  as  they  are  used  in  ordl- 
tiary  bolldlng  coDtracta.  Such  words  do  not 
Imply  Out  a  banraent  to  being  created.  Nei- 


ther do  the  words,  *It  la  understood  that  tiie 
machinery  and  refrigerating  plant  stay  the 
property  of  George  F.  Ott  until  fully  paid 
for.*  The  latter  words  rather  algoity  an  ln< 
tentlon  to  preserve  a  lien  for  the  price. 

"Upon  the  argumoit  the  learned  counsel  for 
the  claimant  practically  admitted  that  the 
contract  of  September  21, 188B,  would  not  sob- 
taln  his  contention.  He,  however,  very  stren- 
uously and  very  ably  argued  that  the  con- 
tract of  March  12,  18S0,  created  a  bailment, 
as  to  the  machinery  delivered  before  and  aft- 
er  that  date.  We,  however,  do  not  agree  with 
him.  The  contract  of  March  12,  1890,  was 
simply  an  amplification  of  that  of  September 
21, 1889,  bat  with  no  essential  difference.  It 
provided  that  Ott  should  'erect'  'the  refriger- 
ating machinery  and  plant'  at  Leiling's  brew- 
ery, upon  foundations  and  supports  to  be 
built  and  furnished  by  Ijeillng,  'ready  to  be 
connected  with  steam  and  water  connections, 
for  tbe  sum  of  f6,000,  payable  In  install- 
ments; Ott  to  take  LeJling's  notes  for  part  of 
the  price  and  renew  them;  the  title,  owner- 
ship, or  possession  of  said  machinery  and 
plant'  not  to  "pass  from  said  George  F.  Ott  to 
said  Lorenzo  Leiling  until  all  of  the  said  pay- 
ments have  been  paid  In  full,'  when,  'and  not 
until  then,'  the  said  George  F.  Ott  will  exe- 
cute and  deliver  to  said  Lorenz  Leiling  a  bill 
of  sale  for  said  machinery  and  plant  the  con- 
sideration whereof  shall  be  the  said  $0,000; 
Leiling  to  keep  the  machinery  and  plant  In- 
sured, In  the  nnme  of  Ott,  in  such  companies 
as  Ott  shall  determine;  Ott  to  hold  the  poli- 
cies 'until  all  the  covenants  of  this  agreement 
shall  have  been  compiled  with,*  when  tliey 
shall  be  assigned  to  LeUIng.  Upon  Leiling's 
default  in  making  payments  or  In  keeping 
'any  of  his  covenants,'  Ott  to  have  the  right 
to  enter  tbe  premises,  and  take  away  the  ma- 
chinery, sell  the  same  at  public  or  private 
sale,  appropriate  the  proceeds  to  the  contract 
price;  Leiling  to  pay  the  deficiency,  if  any, 
and  the  agreement  not  to  be  'a  contract  of 
sale.*  Though  the  agreement  states  that  nei- 
ther 'the  title,  ownership,  or  possession  of  the 
said  machinery*  should  pass  to  Lelli&g,  Its  ac- 
tual possession  did  pass  to  him,  and  it  became 
a  part  of  the  machinery  used  by  him  In  his 
brewery.  This  last  above-mentioned  provi- 
sion, and  that  relating  to  tbe  execution  of  a 
bill  of  sale,  are  merely  the  mode  adopted  to 
preserve  the  lien  for  tbe  price.  The  provision 
for  insurance  was  to  Insure  Ott's  lien.  The 
provision  allowing  Ott  to  enter  and  take  away 
the  machinery,  and  to  sell  It,  was  to  enforce 
his  Hen,  and  give  him  no  greater  right  ex- 
cept the  right  to  sell  without  notice  to  L^Ung 
than  the  contract  of  September  21,  1889,  for 
there  Is  no  other  way  in  which  the  Hen  could 
be  amicably  enforced.  Under  either  cwtract 
If  Leiling  had  refused  to  allow  Ott  to  remove 
the  machinery,  the  lien  could  have  been  enforc- 
ed only  by  an  action  of  replevin,  or  by  a  bill  in 
equity.  The  covenant  requiring  Leiling  to 
pay  any  deficiency  between  the  contract  price 
and  tbe  amount  realized  from  a  sale  by  Ott 
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after  ftn  oitry  and  retaking  possesBton  of  the 
machinery  by  him  for  ooadltlon  broken.  Is  Im- 
portant In  determining  whether  or  not  the 
transaction  was  a  sale.  If  the  machinery  had 
been  balled,  tiiere  would  have  been  no  reason 
for  covenanting  that  the  title  should  not  pass, 
for,  the  goods  being  Ott's,  he  could  have  en- 
forced his  rights  without  a  covenant  The 
provision  that  tbe  agreement  should  not  be 
considered  a  'contract  of  sale'  Is  of  no  effect, 
for  the  law  ascertains  tbe  charact^  of  a  con- 
tract, and  we  consider  tliat  both  of  the  satd 
agreements  are  contracts  of  sale.  They  are 
almost  Identical  with  that  In  Forrest  v.  Nel- 
son. 108  Pa.  St.  481,  which  this  court  and  the 
supreme  court  held  was  a  contract  of  sale. 
The  said  machinery,  therefore,  could  not  be 
claimed  by  Ott,  as  against  an  execution  cred- 
itor of  Lelllng,  and  the  trial  Judge  was  right 
In  charging  the  Jury  to  find  for  the  defendant 
In  the  Issue.  Tbe  rule  for  a  new  trial  Is  dis- 
charged." 

Joseph  de  F.  Junkbi,  for  appellant  John 
F.  Keator,  J.  S.  Freemann,  and  O.  B.  Jenkins, 
tm  appellee. 

PER  CURIAM.  The  learned  trial  judge 
rightly  held  that  the  agreements  between 
Leiling  and  Ott  constituted  a  conditional  sale, 
and  not  a  bailment  and  hence  there  was  no 
error  In  directing  a  verdict  in  ttivor  of  the  de- 
fendant in  tbe  issue.  AU  that  can  be  proflta- 
bly  said  on  the  controlling  question  in  the 
case  will  be  found  In  the  able  and  exhaustive 
opinion  ot  the  court  below  on  the  rule  for  a 
new  tziaL  On  it  we  affirm  the  judgment 


UNRUH  T.  LUKBNS. 

(Supreme  Court  of  Fenosylvania.    Feb.  4, 
1885.) 

b^ditt  — transactioks  bbtwien  fatsicrav  amd 

Patibst. 

1.  A  physician  who  also  acts  as  agent  and 
conGdential  adviser  of  his  patient  a  woman  70 
years  of  age,  has  the  harden  of  proving  that  a 
deed  convering  all  her  real  estate  to  him,  in 
trust  for  herself  for  life,  and  thereafter  to  him- 
self, was  fairly  and  honestly  obtained,  and  tliat 
the  transaction  is  above  suspicion, 

2.  The  fairness  of  such  a  transaction  Is  not 
established  by  evidence  that  the  physldan  ren- 
dered professional  services  for  a  number  of 
years  withont  compensation,  where  be  docs  not 
attempt  to  fix  their  value. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

BUI  in  equity  1^  BmeUne  Unruh  against 
Benjamin  F.  Lnkena  to  set  aside  and  annul 
a  certain  deed  of  trust,  whereby  plaintiff 
conveyed  her  real  estate  to  defendant  as 
trustee,  and  wherein  she  had  appointed  cer^ 
tain  usee  tar  life  and  disposition  of  the  re- 
nuUnder.  From  a  decree  for  complainant 
defendant  appeals.  Affirmed. 

Tbe  cause  was  referred  to  a  master,  whose 
repOTt  Is  as  follows: 

"The  master  appointed  by  the  court  on 


ttie  etb  day  of  Uay,  ISBS,  as  win  mppear  tj 
tbe  cer^iflcate  hereto  annexed,  respectfully 

reports: 

'The  bill  in  this  case,  which  was  filed  on 
the  8th  of  March,  18»3,  seta  forth  that  on  tte 
5th  of  January,  1891,  the  plalnUff,  by  deed, 
transferred  to  tbe  defendant  certain  real  es- 
tate^ for  the  purposes  set  forth  therein;  that 
the  same  was  duly  recorded  on  tbe  8tb  of 
January,  1891,  In  the  office  for  recordiu* 
deeds  In  Philadelphia  county,  In  I>eed  Bo.« 
T.  G.,  No.  6,  p.  65;  that  the  same  was  never  1 
delivered  to  the  defendant  Benjamin  F 
Lukens;  that  thebeneflciarlesunder  thesai  ' 
deed  of  trust  are  the  defendant  and  one 
Catherine  Brown,  who  agrees  and  consents 
that  the  court  shall  make  tbe  ordus  and  de- 
crees prayed  for  In  the  bill;  that  the  said 
deed  and  the  record  thereof  are  a  cloud  npon 
the  plalntlirs  title  to  the  property,  and  Inter 
fere  with  her  control  and  disposition  of  thp 
same;  that  at  the  time  of  the  signing  of  tbe 
said  deed,  the  defendant  was  both  physician 
and  business  attorney  of  the  plaintiff,  and  ha<t 
been  so  for  a  long  time  prior  thereto;  that 
she  was  not  at  that  time  In  good  health, 
and  was  upward  of  seventy  years  of  age: 
that  the  defendant,  by  reason  of  such  rela- 
tion, had  acquired  a  strong  Influence  over 
her.  and,  taking  advantage  of  tbe  same,  per- 
suaded and  unduly  influenced  her  to  exei-uto 
the  said  deed;  that  the  Interest  of  the  said 
defendant  In  the  said  deed  of  trust  Is  uut 
less  than  five  thousand  dollars,  and  that  be 
had  not  rendwed  any  valuable  service,  as  sot 
forth  in  the  said  deed  of  trusty  as  a  consldor 
atlon  therefor,  nor  was  she  aware  of  the 
said  recital;  that  the  said  defendant  has. 
since  the  signing  of  said  deed,  shown  him- 
self to  be  unworthy  of  the  confidence  antl 
trust  reposed  In  him  by  the  same,  and  has 
attempted  to  convert  to  his  own  use  two  cer- 
tain bonds,  of  tbe  t&ce  value  of  one  thousand 
dollars,  which  hehad  received  from  the  plain- 
tiff for  collection,  and  also  that  be  had  false- 
ly accused  the  plaintiff  of  having  been  guilty 
of  slander;  that  there  was  no  consld^ation 
for  the  said  deed,  and  that  said  defendant 
persuaded  the  plaintiff  to  sign  tbe  same  to 
secure  for  hlmsdf  a  part  of  her  estate;  that 
when  plaintiff  signed  tbe  same  she  was  as- 
sured by  her  attorney  and  by  tbe  defendant 
tbat  she  could  at  any  time  thereafter  at  vlll 
revoke  the  same,  and  regain  the  full  control 
and  title  to  her  said  property,  fireed  and  dis- 
charged of  and  from  said  trust  and  she  sign- 
ed the  said  deed  of  trust  relying  upon  the 
said  assurance.  The  prayer  asks  (1)  that  toe 
court  will  order  and  decree  that  tbe  afore- 
said deed  and  tbe  record  thereof  are  Invalid 
and  of  no  effect  whatever;  (2)  that  the  court 
win  decree  that  the  plaintiff  baa  the  same 
title  to  the  property  described  In  the  sold 
deed  as  If  the  said  deed  bad  not  been  signed 
by  her:  (3)  tbat  the  court  will  order  and  de- 
cree  that  the  defendant  Benjamin  F.  Lu- 
istut,  reconvey  the  title  to  the  property  fn 
question  to  the  plaintiff,  freed  and  dlschar- 
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seA  from  any  and  all  tnista;  fnrtber  r^ef. 

•Tbe  answer  of  the  defradant,  Senjamln 
F.  Lukem,  which  was  filed  on  the  2Sth  of 
April,  1883.  admits  the  execution  and  record- 
ing of  the  deed  of  January  6, 1891,  to  Benja- 
min F.  XjQkNis,  In  trust;  denies  that  tbe  same 
was  not  dellTnvd,  and  allies  that  the  deliv- 
ery was  to  the  defendant;  but,  as  there  were 
no  actlre  duties  to  be  performed  by  blm 
under  the  trust  deed  therein  set  forth,  the 
same  was  returned  by  him  to  the  then  at- 
torney of  the  complainant,  George  W.  Bry- 
ant, for  safe-keeping;  denies  that  the 
said  deed  ever  clouded  the  title  of  the  plain- 
tiff to  the  property  therein  described,  or  In- 
to^ored  with  the  control  and  power  of  dis- 
position which  complainant  would  othei-wlse 
have  over  the  same;  admits  that  the  said 
d^^dant  was,  at  the  time  of  the  making  of 
said  deed  of  trust,  the  physician  of  the  com- 
plainant, and  did  attend  to  some  business 
matters  for  her,  and  that  he  had  so  acted  for 
smne  tinoe;  denies  that  she  was  not  in  good 
health,  and  aTers  that  she  was  In  rery  good 
health,  both  of  body  and  mind,  notwithstand- 
ing her  age  and  former  physical  Illness;  de- 
nies that  by  reason  of  such  relations,  he  had 
acquired  a  strong  Influence  over  her,  took 
adraotage  of  the  same,  and  persuaded  and 
unduly  influenced  her  to  execute  the  said 
deed;  on  the  contrary,  that  he  never  influ- 
enced her  In  her  business  matters  in  any 
way  whatever,  nor  did  he  know  that  the  deed 
was  contemplated  or  made  until  after  its  ex- 
ecution, when  he  was  acqnaiuted  of  these 
facta  by  the  attorney  of  the  complainant, 
and  the  same  delivered  to  him,  and  that  only 
after  consideration  did  he  accept  the  trusts 
therein  limited  and  appointed.  It  further  al- 
leges that  he  is  not  aware  of  the  value  of 
his  Interest  under  the  said  deed  of  trust,  but 
that,  whatever  It  may  be,  it  wHl  not  be  too 
much  compensation  for  bis  professional  and 
other  services  to  the  complainant;  and  avers 
that  she  fully  knew  and  was  aware  of  all 
recitals  therein.    He  denies  that,  since  the 
signing  of  tbe  said  deed  of  trust,  he  has 
shown  himself  unworthy  of  confldence  and 
trust,  and  allege  that  tbe  bonds  referred 
to  in  the  eighth  paragraph  of  the  bill  were 
voluntarily  given  to  him  by  the  complainant; 
and  denies  that  he  falsely  accused  her  of 
slander.    It  denies  that  there  was  no  con- 
sideration for  the  aforesaid  deed,  and  al- 
leges that  the  same  was  voluntarily  and  Just- 
ly expressed  in  the  deed  by  the  complainant 
herself;  and  he  denies  that  he  persuaded  her 
to  sign  the  deed  for  any  purpose,  and  reit- 
erates that  be  knew  nothing  whatever  about 
the  same  until  after  it  was  executed.   It  fur- 
ther alleges  that  when  the  defendant  was  i 
first  called  to  attend  the  complainant,  In  his  | 
capacity  as  a  physician,  she  was  suffering  I 
from  the  effects  of  a  serious  disorder,  which,  : 
by  reason  of  his  care  and  thoughtfulness  and  ' 
attention,  aided  by  her  otherwise  robust  oon-  I 
stitutlon.  he  was  enabled  to  bring  about  her  1 
■jure;  tliat  for  this  he  was  nsTer  paid;  he  n-  i 


cMved  trifling  sums  of  money,  but  that  she, 
from  time  to  time,  promised  lib«al  com- 
pensation, and  that,  when  the  said  deed  of 
trust  came  to  his  knowledge,  he  abandoned 
all  question  of  payment  otherwlae;  that, 
when  requested  to  attmd  to  her  bnaineas 
matters,  he  so  did  with  eameatneas  and  good 
faith,  and,  when  she  afterwards  rendrad  hla 
authorl^,  he  acquiesced;  that  there  never 
was  anything  approaching  an  Influence  otot 
her  by  the  defendant;  he  was  neither  capsr 
ble  nor  desirous  of  so  doing.  A  prayer  that 
the  bill  be  dismissed,  with  costs.  To  this 
was  flled  the  ordinary  r^Ucatlon. 

"It  appears  from  the  testimony  that  the 
complainant,  Emellne  Unmb,  first  met  the 
defendant,  Benjamin  F.  Lnkens,  In  Uie 
spring  of  18S3,  when  he  visited  her  profes- 
donaUy.  They  did  not  meet  thereafter  until 
the  18th  day  of  April,  1880.  when  he  visited 
her  as  tier  physician,  and  took  formal  chaise 
of  her  case.  From  that  time  untU  tbe  1st 
of  January,  1891,  he  was  her  physician;  also 
acted  for  W  In  the  capacity  of  agent,  under 
a  power  of  attorney,  which  gave  him  almost 
unlimited  authority,  and  was  the  recognized 
messenger  between  herself  and  her  attor- 
neys at  law.  During  this  period,  according 
to  his  own  testimony,  he  paid  upward  of 
a  thousand  visits,  and  had  charge  of  the 
greater  part  of  her  property.  Complainant 
commenced  proceedings  in  equity  In  the 
court  of  common  pleas  No.  2  of  the  county  of 
Philadelphia,  to  June  term,  1887,  No.  972, 
against  Bridget  Nichols,  to  recover  back  cer- 
tain real  estate.  Just  previous  to  the  com- 
mencement of  the  suit,  at  the  suggestion  of 
the  defendant,  and  by  him,  she  was  intro- 
duced, to  H.  B.  Amerllng,  Esq.,  an  attorney 
at  law,  whose  first  professional  business  for 
her  was  the  preparation  of  a  will.  In  which 
defendant  was  a  legatee  in  the  sum  of  one 
thousand  dollars.  This  was  almost  imme- 
diately after  he  had  commenced  to  treat  hea: 
as  her  physician.  Shortly  after  Mr.  Amer- 
llng bad  been  retained  as  coimsel,  these  pro- 
ceedings were  begun,  and,  as  associate  coun- 
sel, Mr.  Amerllng  had  with  him  Edward 
Uatigh,  Esq.,  and  W.  W.  Wiltbank,  Esq. 
The  case  had  been  taken  by  the  counsel,  as 
far  as  Messrs.  Haugh  and  Amerllng  were  con- 
cerned, on  a  contingent  fee  of  one-half  the 
value  of  the  property  should  they  succeed  in 
recovering  back  the  same.  This  suit  termi- 
nated adversely  to  Miss  Unrub.  Shortly  be- 
fore its  termination,  as  she  alleges,  upon  tbe 
suggestion  and  by  the  advice  of  Dr.  Lukens, 
and  for  the  purpose  of  covering  up  her  prop- 
erty and  preventing  It  being  burdened  by  the 
costs  of  that  suit,  she  gave  to  Dr.  Lnkens 
and  to  one  Catherine  Brown,  a  friend  of  hers 
and  a  codefendant  in  this  bill,  judgment 
notes  for  the  sum  of  six  thousand  dollars 
each.  She  subsequently  executed  two  mort- 
gages for  similar  amounts  and  to  the  same 
parties.  Subsequent  to  the  mortgages,  on 
the  6th  of  June,  18S9,  she  executed  a  deed 
for  aU  her  real  estate  to  Dr.  Lukens  and 
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Birs.  Brown,  and  the  Judgments  upon  the 
notee  and  the  mortgages  theretofore  given 
were  then  satisfied  of  record.  This  deed, 
though  absolute  upon  Its  face,  was  to  all  In- 
tents and  purposes  a  trust  deed,  and,  accord- 
ing to  the  testimony  of  Dr.  Lukens,  was 
made  'with  the  knowledge  and  Intention  of 
retaining  the  use  of  these  properties,  and  at 
any  time  she  could  have  them  redeeded  to 
her.*  They  were  conv^ed  back  to  her,  by 
a  deed  made  by  Benjamin  F.  Lukens  and 
wife  and  Catbaiine  A.  Brown,  on  the  Sth 
day  of  January,  1891,  and  on  the  same  day 
the  deed  which  is  the  subject  of  the  present 
proceedings,  and  which  is  commonly  known 
throughout  as  the  trust  deed,'  was  executed 
by  the  said  Emeline  Uuruh,  and  was  duly  re- 
corded.  Uptothedateof  thlsreciteddeed.Dr. 
Lukens  had  retained  his  position  as  physician 
and  attorney  in  fact  for  Miss  Uuruh.  There- 
after he  rendered  no  services  whatever. 
Miss  Unrnh,  In  speaking  of  these  several 
transactions  and  deeds,  says  that  Lukens 
told  her  that  Wiltbank  had  said  she  bad  bet- 
ter give  him  (Lukens)  the  power  of  attor^ 
ney,  and  that  she  had  better  hare  her  prop- 
erty put  out  of  her  name  during  the  penden- 
cy of  the  Nlcb6lB  Bolt,  and  that  It  was  to  be 
pat  back  in  ber  name  after  the  suit  was 
over,  and  she  speaks  of  the  Judgment  notes 
and  the  mortgages  as  shams.  She  says: 
"^ey  were  made  to  save  my  ^perty  so 
they  ooold  not  come  on  me  when  the  suit 
was  done.'  She  further  says  that  there  was 
no  consideration  for  the  conveyance,  and 
that  that  written  In  the  deeds  was  not  true, 
and  that  she  had  never  read  It  nor  under- 
stood It;  that  she  did  not  owe  the  doctor 
anything,— not  more  than  a  hundred  dollars, 
at  any  rate.  She  further  says  that,  at  the 
time  of  the  execution  of  -the  deed  which  is 
the  subject  of  the  present  proceedings,  the 
same  was  not  read  or  explained  to  her,  but 
she  was  Informed  by  Mr.  Bryant,  who  had 
by  this  time  become  ha  attorney,  that  she 
could  change  and  revoke  the  same  at  her 
pleasure.  In  this  she  was,  at  least  to  some 
extent,  corroborated  by  Catherine  Brown. 
Dr.  Lukens,  on  the  ecaitrary,  testified  that 
the  deed  was  made  to  him,  as  compensation 
for  his  services,  and  that  these  services  were 
the  conrideration  therefor.  Mr.  Bryant  tea* 
tilled  that  he  folly  explained  the  deed  and  Its 
covenants  to  ber,  and  that  she  had  told  him 
she  wanted  it  so  written  that  no  one  could 
iDterfere  with  not  even  herself.  It  does 
not  appear  anywliere  in  the  testimoii^  that 
Mr.  Bryant  or  any  one  else  explained  to  Hiss 
Unruh  the  right  of  revocation,  and  bow  h^ 
failure  to  reserve  that  right  would  affect  her 
in  the  future.  Tlie  consideration  claimed  by 
Dr.  Lukens,  or  bow  the  amonnt  was  arrived 
at,  did  not  appear.  It  was  alleged  by  Miss 
Unrnh,  and  not  denied  by  the  docttnr,  that  no 
Mil  had  ever  been  presoited.  No  bUl  was 
presented  before  the  nuster;  no  Itemized  ac> 
coont;  no  statement  of  the  number  of  visits; 
notliing  m  wlilcb  the  master  could  form  aa 


opinion  as  to  those  visits,  and  place  a  valoe 
upon  the  same.  The  excuse  for  this  abseuL-e 
was,  as  the  doctor  said,  t)ecause  Miss  Unmb 
had  promised  to  compensate  him  llbenill; 
for  his  services  In  a  will  which  was  after- 
wards made.  But  this  will  was  made  short- 
ly after  the  commencement  of  his  employ- 
ment, and  was  canceled  within  a  few  monthi 
thereafter.  It  would  seem  almost  Incredible 
that  a  business  man  would  have  for  almost 
five  years  visited  his  patient,  his  principal 
and  his  client,  upward  of  a  thousand  times, 
and  keep  no  record,  make  no  charge,  and 
have  no  books  of  any  kind  to  show  either  iht 
number  of  the  risits  or  their  value. 

"One  peculiarity  of  tlie  case,  as  It  present- 
ed Itself  to  the  master,  was  In  the  fact  tliat 
Messrs.  Amerling  &  Son  and  Mr.  Bryant  bad 
offices  together  in  the  same  room,  and  ttuit 
Mr.  Haugh,  her  other  attorney,  had  bis  of- 
fice in  the  same  building  and  on  the  same 
floor,  and  that,  at  the  very  time  that  Mr. 
Bryant  prepared  the  deed  of  trust  for  whicb 
Emeline  Unruh  says  she  paid  him  the  sum 
of  $150,  Mr.  Amerling  was  the  counsel  for 
Dr.  Lukens,  although  he  had  l>een  previously 
counsel  for  Miss  UuruU,  and  was  then  acting  1 
for  her  In  the  Nichols  case,  which  had  not 
ended.  It  is  also  singular  that  Ameriing  ap- 
pears of  record  as  counsel  for  Dr.  Lukeos  i 
In  the  Judgment  note  of  six  thonsand  dcdlars.  i 
already  referred  to.  Subsequently  to  the  ex-  ' 
ecutlon  of  the  deed  in  question,  according  to  ' 
the  testimony  of  Miss  Unruh,  Mr.  Amerling 
sued  oat  two  certain  mortgages  for  her,  and, 
as  the  proceeds  of  the  sberifTs  sale  did  not 
realize  enough  to  pay  the  claim,  he  subse- 
quently entered  Judgment  on  the  bonds,  and 
removed  the  same  to  Montgomery  county, 
and  received  certain  amounts  thereon  from 
the  award  of  an  auditor  appointed  to  dis- 
tribute certain  funds  In  that  Jurisdiction. 
The  doctor  claims  in  his  testimony  that  these 
bonds  were^  voluntarily  given  to  him,  and  lils 
couQsel  admits  that  the  Judgments  thereon 
were  assigned  to  him,  as  a  voluntary  gift 
from  Emeline  Unruh,  who,  on  the  c<Hitrary, 
asserts  he  only  Iield  them  for  the  purpose  of 
I  collection.  In  the  'deed  of.  trust,'  so  called 
I  (the  subject  of  the  present  litigation).  Miss 
Unmli  placed  out  of  her  hands  and  control 
an  ber  real  estate.  She  subsequently  gave 
to  the  doctor  a  Judgment  note  for  ¥1,000. 
which  note  seems  to  have  been  prepared  by 
her  own  counsel,  Mr.  Bryant,— she  says,  bfr 
cause  of  ft  fear  she  bad  tliat  the  trust  deed 
that  then  bad  been  executed  would  be  inter- 
fered with,  and  she  made  to  lose  all  ber  prop- 
tfty;  Dr.  Lukens  alleges  in  settlement  of  a 
charge  of  slander  made  by  him.  At  all 
events,  this  note  was  entered  np,  Judgment 
bad  thereon,  and  the  Germantown  Saving 
Fund,  her  depositories,  attached  tm  gBLT- 
nlsbees.  Both  her  real  and  personal  estate 
were  thus  put  out  of  her  own  name,  and  be- 
yond her  control.  The  Income  of  the  real 
estate  alone  was  hers  during  life,  and  at  her 
deatli,  tlie  whole  estate  would  be  distrtbnted 
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among  the  defendants  In  tbls  bill.  Wbether 
these  matters,  as  stated  fai  the  testimony  of 
ttie  various  parties,  be  true  or  not.— and  there 
was  a  deal  of  confusion  and  contradiction 
tlironghont— one  thing  is  trne,  and  seems  to 
t>e  admitted  by  all  Interested  In  the  cause, 
tbat,  by  this  deed,  Miss  Unruh  entirely  con- 
veyed away  all  her  real  estate;  tbat  Dr.  Ln* 
kens  was  her  agent,  her  physician,  and  her 
confidential  friend,  and  that  the  only  con- 
sideration which  passed  from  him  to  her  was 
tbe  ralne  of  the  services  he  rendered  her  as 
such;  that  Catherine  Brown  and  the  church 
have  relinquished  all  and  any  rights  under 
the  said  deed,  and  agree  that  the  decrees  as 
prayed  for  shall  be  made.    It  did  not  appear 
to  the  satisfaction  of  the  master  that  tbls 
deed  In  qnotlon  had  ever  been  delivered  to 
Dr.  Lokens.   It  Is  entain  tbat  be  never 
formally  or  In  writing  accepted  the  trust. 
The  most  that  he  did  was  to  tell  Mr.  Bryant, 
the  attorney  for  Miss  Unrub,  who  Informed 
him  of  tbe  provisions  of  tbe  deed,  that  he 
would  act  as  such  trustee.  The  deed,  how- 
ever, has  been  continuously  In  tbe  possession 
of  Mr.  Bryant,  from  the  time  of  its  record 
until  It  was  produced  before  the  master. 
He  says  upon  that  subject:  'I  took  them  to 
my  oMce.  and  put  them  In  a  box,  and  there 
they  remained  mitU  I  was  called  upon  to 
testify,  when  X  took  them  from  there  to  your 
office,  and  left  them  ttaer&*  He  afterwards 
qualiflea  this  answ^  by  saying:  'They  bad 
be«i  In  my  possession*  and  also  In  Dr.  Lu- 
kens'  poueeslon.*  He  came  to  my  office,  and 
examined  them.   Perhaps  Miss  Unrub  came 
there,  and  very  likely  did.   They  remained 
In  my  box  at  Na  142  South  Sixth  street,  to- 
gether with  all  my  papers  and  receipts.' 
'I  had  a  box  In  wblcta  I  kept  all  my  business 
transactions  with  Miss  Unrub,  and  all  the 
papers,  policies,  deeds,  and  all  tbe  papers  re- 
ferring to  this  were  kept  in  tbat  box.'  This, 
It  la  suggested  by  the  master.  In  a  matter 
of  anch  grave  Importance  as  tbe  conveyance 
of  all  tbe  iMX>per^  of  a  woman  to  bar  physl- 
dan  and  agent,  is  very  far  removed  from 
What  tbe  law  contempbttes  as  a  proper  and 
complete  delivery. 

"Much  of  tbe  testimony  taken.  If  not  en- 
tirely Irrelevant,  did  not  bear  directly  upon 
the  question  at  Issue  before  the  master.  It 
was  undoubtedly  proven  from  the  testimony 
of  Dr.  Lukens  himself  that,  when  he  was 
called  upon  to  first  see  Miss  Dnruh,  It  was 
at  the  suggestion  of  a  fellow  physician,  and  to 
examine  her  aa  to  her  mental  condition.  As 
tie  says:  To  see  whether  she  was  compos 
mentis,  and  capable  of  transacting  her  own 
business.*  And,  although  he  did  not  see  her 
from  1SS3  to  18S6,  yet  he  says:  'After  treat- 
ing her  for  several  days.  It  became  evident 
from  tbe  condition  In  which  X  found  her 
mentally  that  It  was  necessary  for  her  to 
have  some  one  to  take  charge  of  her  business 
affairs.'  It  Is  not  denied  by  Dr.  Lukens 
ibat  from  tbat  time,  until  the  execution  of 
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tbe  deed  which  Is  tbe  subject  of  tbe  present 

proceedings,  he  acted  as  ber  pbysidan,  her  at- 
torney In  fact,  and  her  adviser;  but  it  la 
claimed  that  the  services  he  rendered  heir  In 
these  different  capacities  are  an  adequate  and 
valid  consideration  for  such  conveyance. 

Tlndlng  of  Facts. 

The  master  finds  from  the  testimony  the 
following:  (1)  That  on  the  5th  of  January, 
18S1,  Emellne  Unrub,  the  complainant,  ex- 
ecnted  a  certain  deed  for  her  real  estate  to 
the  defendant,  Benjamhi  F.  Lukens.  In  trust, 
for  certain  purposes  therein  set  forth;  that 
the  said  deed  was  duly  and  properly  record- 
ed by  ber  attorney.  (2)  That  tbe  same  was 
never  delivered  to  the  defendant,  Benjamin 
F.  Lxikens.  (3)  That,  at  the  time  of  the  sign- 
ing of  the  afwesald  deed,  the  defendant, 
Benjamin  F.  Lukens,  was  the  physician  and 
business  attorney  of  the  complainant,  and 
bad  been  such  from  the  19th  of  April,  1880. 
(4)  That  by  this  deed  the  plaintiff  conveyed 
all  her  real  estate,  atter  her  death,  to  the 
defendant,  Dr.  Lidcens,  and  other  parties, 
and  that  the  latter  have  renounced  all  right 
to  the  same,  and  ask  that  the  decree  prayed 
for  In  the  bill  be  made.  (5)  That  no  consid- 
eration passed  from  the  defradant  to  the 
plaintiff  at  the  time  of  the  executi<m  of  the 
said  deed.  (6)  That,  at  the  time  of  the  ex- 
ecution thereof,  Bmellne  Unruh  was  upward 
of  seventy  years  of  age.  (7)  And  that  the 
effect  of  the  said  deed  was  never  properly  ex- 
plained to  ber. 

"The  Master's  Findings  as  to  the  Law. 

"In  the  view  taken  by  the  master  of  the 
matter  before  him,  the  question  to  be  deter- 
mined Is  as  to  the  validity  and  adequacy  of 
the  consideration.  The  i>oBition  occupied  by 
Dr.  Lukens  towards  Miss  Unruh  was  of  such 
a  confidential  character  as  to  throw  upon 
him  the  duty  of  showing  expressly  that  the 
arrangement  was  fair  and  conscientious,  be- 
yond the  readi  of  suspicion.  In  Greenfield's 
Estate,  14  Pa.  St  506,  the  court  says: 
'While  these  connections  exist,  the  advisor 
rtiall  take  no  benefit  to  himself,  from  con- 
tracts OT  other  negotiations,  without  estab- 
lishing this  perfect  fairness  and  adequacy, 
and  that  the  deed  was  the  deliberate  act  of 
the  confiding  party,  after  being  fully  informed 
of  his  rights,  Interest,  and  duties,  and  put 
on  his  guard  against  even  the  suggestion  of 
his  own  inclination.'  It  was  argued  by  the 
counsel  for  the  defendant,  that  the  services 
of  Dr.  Lukens  and  the  promise  of  Miss  Un- 
ruh to  compensate  him  liberally,  together, 
formed  such  valid  consideration,  and  that 
this  conveyance  in  trust  to  Dr.  Lukens  was 
coupled  with  an  interest  which  vested  In 
him  under  the  said  deed,  and  which  could 
not  be  divested  by  any  subsequent  action  of 
Miss  Unrub.  It  Is  suggested,  however,  that, 
while  the  reasoning  of  the  counsel  may  be 
ordinarily  true,  the  confidential  relations  ex- 
isting between  Miss  Unruh  and  I^.  Lukens 
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were  aach  as  to  withdraw  this  particular 
conveyance  from  the  toleration  of  ordinary 
rules,  and  throw  upon  the  benefldary  the  duty 
of  sbowlng  expressly  that  the  arrangement 
was  fair  and  conscientious,  beyond  the  reach 
of  suspicion.  This  was  not  done.  The  value 
of  the  services  rendered  was  not  attempted 
to  be  proven,  nor  were  the  Items  of  such 
services  submitted.  It  Is  true,  the  doctor  tes- 
tifled  that  upward  of  one  thousand  visits 
were  made  necessary  by  bis  duties;  but  he 
rested  his  consideration  upon  the  promise 
which  he  alleged  was  made  to  him  to  com- 
pensate him  by  a  will,  and  made  no  attempt 
to  affix  a  value  to  them.  It  Is  not  necessary 
to  run  through  the  various  Judgment  notes, 
mwtgngee,  and  other  conveyances,  which 
w«%  alleged  to  be  frauds,  In  the  law  as  well 
as  In  m<»rals,  because  the  question  at  Issue 
Is,  In  the  mastv's  view,  only  that  of  the  ex- 
istence of  the  relationship  suggested,  and 
the  necessity,  in  consequence  of  such  rela- 
tionship, of  proof,  beyond  the  possibility  of 
doubt  or  suspicion,  of  tbe  fairness  of  the 
dealing,  and  the  full  knowledge  of  Miss  Un- 
rub  as  to  tbe  result  of  her  act  From  the  time 
of  Greenfield's  Estate  this  has  been  the  rec- 
ognized law  of  the  commonwealth,  and  In  Dar- 
lington's Estate.  147  Pa.  St  024,  23  Atl.  1046, 
the  court,  In  citing  Greenfield's  Elstate,  says 
further,  and  only  In  the  development  of  tbe 
same  principle:  The  confidential  relation  is 
not  confined  to  any  specific  association  of 
the  parties  to  it  It  embraces  agent  and  prin- 
cipal, physician  and  patient*  So  that  in 
tbe  present  case,  the  defendant,  Lukens,  oc- 
cupied a  relation  which  was  doubly  a  confi- 
dential one.  In  view  of  tbe  facts  as  found, 
and  the  law  bearing  upon  those  facts,  the 
master  has  therefore  concluded,  and  respect- 
fully submits  to  the  court,  that  the  prayers 
of  the  bill  should  be  granted,  and  that  the 
defendant  Benjamin  F.  Lukens,  be  directed 
to  reconvey  the  title  to  the  property  In  ques- 
tion to  the  plaintiff,  Emellne  Unrub,  freed 
and  discharged  of  any  and  all  trusts.  All  of 
which  is  req>ectfnlly  submitted." 

Wm.  F.  Johnson,  toe  appellant  Melidc  & 
Potter,  f<Hr  appellee. 

PER  CURIAM.  The  controlling  facts  of 
this  case  are  sufficiently  presented  in  the 
pleadings  and  report  of  the  learned  master, 
which  were  approved  by  the  court  below. 
Our  examination  of  the  record  has  satisfied 
us  that  there  is  no  substantial  error  either 
In  the  findings  of  fact  or  In  the  legal  con- 
clusions of  which  the  decree  Is  predicated. 
There  appears  to  be  nothing  In  either  of  the 
specifications  of  error  that  requires  special 
notice.  The  questions  Involved  are  sufficient- 
ly considered  In  the  master's  report;  and,  for 
reasons  there  given,  we  think  the  decree 
should  be  affirmed.  There  appears  to  be  no 
reason  fw  Imposing  any  part  of  the  costs 
on  the  appellee.  Decree  affirmed,  and  appeal 
dismissed,  with  costs  to  be  paid  by  appellant 


MORRIS  et  ttl.  1  METALLINE  LAND  CO. 
OF  LAKE  SUPERIOR  et  al. 
(Snineme  Court  of  PennBylTanla.    Feb.  18, 
1895.) 

AflSOOIiTIONS— VORFBITDRB  OT  STOCK — NOTICE. 

Under  articles  of  aBSociation  of  a  joint- 
stock  company,  providing  that  the  trnstees  may 
make  assessments  by  notice  pnblished  in  Phil- 
adelphia and  Detroit  and  after  30  days  from 
the  time  when  the  assessment  is  dne  mar 
forfeit  the  stock,  a  forfeiture  declared.  wber>' 
notice  is  published  in  a  Philadtiphia  paper  od- 
ly,  is  void. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Suit  by  Evan  Morris  and  others,  trustees, 
against  the  Metalline  Land  Company  of 
Lake  Superior  and  others.  Prom  the  decree, 
defendant  6.  A.  Hoopes  appeals.  Reversed. 

William  J.  MacMuIlan,  for  appellant 

GREEN,  J.  In  the  case  (March  term,  1884) 
In  which  Brooking,  Stevens,  and  Miller  were 
appellants,  reported  In  164  Pa.  St  326,  3(> 
Atl.  240,  the  parties  to  the  record  being  tbe 
same  as  In  the  present  case,  we  made  a  dL-- 
cree  reversing  the  decree  of  the  court  below, 
and  directing  the  record  to  be  remitted,  with 
Instructions  to  distribute  the  fund  In  the 
hands  of  the  trustees  In  accordance  witb  the 
oplnlw  filed  In  those  cases.  The  present  ap- 
peal, taken  B.  A.  Hoopea  from  the  same 
decree,  is  in  the  same  category  with  the  top- 
mer  appeals,  and  is  controlled  by  the  decision 
there  made.  Vot  the  reasons  and  upon  the 
conditions  stated  In  the  former  c^Inion,  we 
make  the  same  decree  as  was  there  made. 
The  decree  of  the  court  below  is  reversed, 
at  tbe  cost  of  tlie  app^eea,  and  the  record 
Is  runltted,  with  instmctlons  to  distribute 
the  fund  In  the  hands  of  tbe  trustees  in  ac- 
cordance with  the  opinion  already  filed. 


KEDWARD  et  al  v.  CAMPBELL  et  al. 

(Supreme  Court  of  Pennsylvania.    Feb.  18. 
1805.) 

FiNDiiias  or  Fact  —  SfFFioiSNCT  ow  EvmaKcs— 
Review. 

A  finding  that  the  m«ital  capadty  of  a 
person  at  the  time  of  signing  a  Judgment  note 
was  such  as  to  incapacitate  him  from  under- 
standing the  effect  of  his  act,  t>eing  a  finding  on 
a  pure  question  of  fact  will  not  be  disturbed, 
there  being  evidence  to  support  it 

Appeal  from  court  of  common  pleaa,  Pbila- 
delidila  county. 

Judgment  was  entered  hj  William  Ked- 
ward  and  another  against  Samuel  J.  Camp- 
b^  on  a  judgment  note.  On  an^lcation 
of  Ellen  S.  Campbell,  administratrix  of  Sam- 
uel J.  Campbell,  the  judgment  was  set  aside, 
and  plaintiffs  appeal.  Affirmed. 

James  M.  Beck,  Wm.  F.  Harrlty  and  John 
G.  Johnson,  for  appellants.  Joslab  R.  Ad- 
ams and  Samuel  B.  Huey.  for  appellees. 
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PBR  ODBIAM.  The  inBtrument  whose 
Talldlty  Is  liiT<dTed  In  this  controTersy  Is  a 
single  bUl,  commonly  called  a  "judgment 
note,"  for  the  payment  of  tl2,085.03.  It  con- 
tains an  authority  to  enter  judgment  for  the 
whole  amooDt,  la  dated  June  13,  1882,  but 
was  signed  on  the  14th,  aod,  being  payable 
one  day  after  date,  was  due  as  soon  as  it 
was  signed.  It  contains  also  an  agreement 
that  the  Judgment  may  be  entered  without 
stay  of  execution,  a  waiver  of  inquisition, 
and  a  Toluntary  condemnation  of  the  real 
estate  of  the  obligor,  an  agreement  that  the 
prothoDotary  might  enter  the  voluntary  con- 
demnation on  the  fl.  fa.,  and  tliat  the  real 
estate  might  be  sold  upon  the  fl.  fa.;  and 
it  contains  also  a  waiver  and  release  of  "all 
relief  from  any  and  all  appraisement,  stay, 
or  exemption  laws  of  any  state  now  In  foroe 
or  hereafter  to  be  passed."  Ordinarily,  the 
voluntary  signature  of  a  person  to  such  a 
paper  implies  that  he  knew  its  contents. 
But  this  paper  was  signed  by  the  obligor  In 
the  extremity  of  bis  last  Illness,  when  he 
was  entirely  prostrated  physically  and  men- 
tally, and  while  he  was  constantly  progress- 
ing to  bis  dissolution,  which  followed  in  less 
than  48  hours.  His  disease  was  meningitis. 
His  attending  physician  testified  as  to  his 
condition  from  the  evening  of  the  12th  that 
"during  a  portion  of  the  time  he  was  In  a 
state  of  stupor,  during  a  portion  of  the  time 
in  a  state  of  coma,  as  Z  would  call  it,  and 
during  a  portion  of  the  time  be  was  actually 
deliiloue,  and  at  no  time  was  his  mental 
condition  what  a  physician  would  call 
clear."  At  a  quarter  past  10  a.  m.  on  the 
14th  bis  temperature  was  102.2,  pulse  120; 
at  half  past  4  p.  m.,  temperature  103,  pulse 
100.  The  paper  was  signed  between  11  and 
12  a.  m.  There  was  no  testimony  that  the 
contents  of  the  paper  were  explained  to  him 
at  the  time  of  signing  or  before  or  after  It  was 
signed.  The  subscribing  wltnesaes  were  both 
unable  to  say  that  when  he  vnm  afdced 
whether  the  signature  to  the  paper  was  his 
he  made  an  affirmative  answer.  They  said 
th^  eonld  not  understand  what  he  said. 
The  signature  is  iU^ble,  though  he  wrote 
an  excellent  hand.  There  was  a  mass  of 
testimony  as  to  his  condition  of  mind  and 
body  at  the  time  of  the  execution  of  the 
paper  and  shortly  before  and  after.  From 
the  whole  of  the  testimony  tbe  auditor  found 
as  follows:  "The  facta  clearly  proved  show 
that  at  the  time  tbe  Judgment  note  was 
signed  there  was  such  mental  Impairment  of 
the  defendant,  produced  by  bodily  weak- 
ness, as  well  as  by  a  disease  of  the  brain 
Itself,  that  In  making  his  trembling  attempt 
at  his  signature  to  the  paper  be  was  oblivi- 
ous of  the  real  nature  of  the  act,  and  totally 
unabte  to  grasp  its  effect  and  consequence; 
that  bifl  mental  capacity  at  this  time  was 
■sell  MB  to  thoroughly  incapacitate  him  from 
anderBtaDdbig  the  effect  of  his  act,— an  act 
avthorlsliig  an  execution  immediately  to  is- 
sue to  8we«i)  away  his  entire  propciiy.  Un- 


der all  the  evidence  offered,  the  auditor  1b  of 
opinion  that  the  note  in  question  was  not 
the  clear,  voluntary  act  of  a  man  In  the 
possession  of  his  senses,  and  that  tbe  Judg- 
ment confessed  thereon  cannot  stand."  This 
finding  has  been  confirmed  by  the  learned 
court  below.  It  Is  a  finding  upon  a  ques- 
tion of  pure  fact  After  a  patient  and  care- 
ful reading  of  the  testimony,  the  auditor's 
report,  and  the  arguments  of  counsel,  we  do 
not  feel  at  liberty  to  say  that  it  was  not  Jus- 
tified by  the  evidence-  It  seems  to  us  there 
was  abundant  testimony  to  sustain  tbe  find- 
ing. The  decree  of  the  court  below  ia  af- 
firmed, at  the  cost  of  the  appellantB. 


COMMONWEALTH  T.  FREEMAN. 
(Supreme  Court  of  Pennsylvania.    Feb.  11, 
1895.) 

Jdbt— Dbawifo — Waiveh  of  Irreoulihitisb. 
Under  Act  Feb.  21.  1814,  providing  that 
pleading  tbe  general  Issue  Bhall  be  a  waiver  of 
all  errors  and  defects  in  or  relating  and  apper- 
taining to  the  drawing  of  jurors,  defeadanL 
after  pleading  not  gnilty,  cannot  complain  of 
Irregnlatlties  in  drawing  the  jury,  which  occar* 
red  prior  to  the  idea,  though  he  did  not  know 
of  them,  aa  he  might  have. 

Appeal  from  court  of  oyer  and  terminer, 
Westmoreland  county. 

wmiam  Freeman  was  ooaTlcted  of  murder, 
and  appeals.  Affirmed. 

James  S.  Beacom  and  Curtis  H.  Gregg,  for 
appellant  Joseph  A.  McCurdy,  Dist  Atty., 
and  J.  SL  B.  Oonnlngham,  tor  the  Common- 
wealth. 

DEAN,  J.  The  jury,  on  evidence  whldh 
fully  warranted  the  verdict,  found  tbe  appel- 
lant guilty  of  murder  of  the  first  degree^ 
The  court  below,  after  careful  conslderatlcm 
of  the  reasons  therefor,  overruled  a  motion 
top  a  new  trial,  and  Imposed  smtence  of 
death;  and  from  this  judgment  defendant 
appeals,  assigning  for  error  the  refusal  of  the 
court  to  quash,  for  ivrogularittes,  tbe  in- 
dictment and  the  array  of  grand  and  petit 
jurors.  Defendant's  counsel,  in  sup[>ort  of 
j  the  motion  to  quash,  offered  to  prove  (1) 
I  that  the  jury  wheel,  after  being  filled,  had 
I  not  been  sealed  as  required  by  law;  (2)  that 
the  wheel  and  the  key  thereto,  contrary  to 
law,  were  both  retained  In  custody  of  the 
sheriff;  (3)  that  the  wheel  was  not  kept  in 
a  place  where  It  could  not  be  tampered  with. 
As  the  court  declined  to  hear  the  oral  evl- 
dmce  offered  to  prove  these  facts,  we  must 
assume  they  existed.  We  do  not  consider 
them  trifling  or  Immato'ial.  The  Btatittea 
providing  for  the  selection  of  names  to  be 
put  in  tbe  wheel;  how  It  shall  be  locked  and 
sealed;  Its  custody,  and  that  of  the  key,— • 
Btaould  be  strictly  observed^  Tbe  ofDcers 
charged  with  tlUs  duty  are  allowed  no  dis- 
cretion, and  are  subject  to  severe  penalties 
for  either  wiUful  «  ^gf ^«C^ftg>fe 
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Bttt  a  complaining  suitor  for  mere  Irregnlarl' 
ties  mast  make  bis  objection  In  time,  or  he 
will  be  deemed  to  bare  waived  it  Here  tbe 
prisoner  on  being  arraigned,  pleaded  **not 
guilty."  Then  twenty-three  Jurora  were 
called.  Fifteen  of  these  were  stood  aside 
by  the  commonwealth;  four  were  perempto- 
rily challenged  by  tbe  prisoner,  and  four 
were  accepted  by  him,  and  sworn  to  try  the 
issne.  Then  the  motion  to  quash  was  made, 
which  was  overruled  by  the  court  because 
made  too  late.  All  the  text  writers  concur 
in  holding  that,  after  plea  pleaded,  a  motion 
to  quash  for  such  defects  as  these  will  not 
be  sustained.  Besides,  this  case,  on  Its  facts, 
Is  clearly  wltbln  the  Intent  .of  section  1  of 
the  act  of  2l8t  February,  1814,  as  follows: 
"A  trial  or  an  agreement  to  try  on  the  mer- 
its, or  pleading  guUly,  or  the  general  issue  In 
any  case  shall  be  a  waiver  of  all  errors  and 
defects  in  or  relative  and  appertaining  to  tbe 
said  precept,  venire,  drawing,  summoning 
and  returning  of  jurors."  Each  one  of  these 
defects  or  omissions  had  relation  to  the 
drawing.  That  this  may  be  certainly  fair 
and  Impartial,  provision  is  made  for  tbe  safe- 
keeping of  the  wheel  and  Its  contents  pre- 
paratory to  the  several  drawings  of  Jurors 
therefrom  for  the  several  terms  of  court 
For  at  least  30  days  before  this  motion  to 
quash  was  made  the  facts  on  which  It  was 
based  could  have  been  within  the  knowl- 
edge of  the  prisoner  and  his  counsel.  Aa- 
sume,  as  stated,  that  they  were  not  actually 
known  to  them  until  after  plea  and  chal- 
lenge to  the  poll,  the  waiver  Is  presumed,  not 
alone  from  wliat  was  actually  known,  but 
also  from  what  might  have  been  known. 
The  presumption  is  that  the  prisoner,  on  an 
Inspection  of  the  an-ay  after  drawing,  was 
content  to  be  tried  by  a  Jury  selected  there- 
from, without  inquiry  as  to  whether  the 
strict  requirements  of  the  law  bad  been  ob- 
served preparatory  to  the  drawing.  This  la 
a  reasonable  Interpretation  of  the  act  of  1814, 
and  It  fairly  admits  of  no  other.  If  the 
plea,  either  In  a  criminal  or  civil  case,  be 
entered  before  the  filling  of  the  wheel  from 
which  tbe  Jury  Is  ■  drawn  to  try  the  par- 
ticular case,  it  follows  that  the  act  of  1S14, 
so  far  as  it  declares  such  plea  shall  be  deem- 
ed a  waiver  of  irregularities,  can  have  no  ap- 
plication. And  this  may  often  be  the  fact 
In  a  civil  cause;  but  it  can  seldom  occur  in 
a  criminal  Issue,  where  trial  follows  soon  aft- 
er accusation.  The  plea  is  a  waiver  of  ex- 
isting irregularities,  not  of  future  ones. 
Then,  the  motion  must  be  made  as  soon  as 
tbe  defects  are  known,  or  as  soon  as,  with 
reasonable  diligence,  they  might  have  been 
known.  The  effort  of  courts  Is  to  give  all 
statutes  a  reasonable  interpretation.  If 
there  be  actual  fraud  or  corniptlon  in  fill- 
ing the  wheel,  or  actual  tampering  with  It 
to  the  prejudice  of  a  suitor,  they,  in  the  In- 
terests of  justice,  will  not  hesitate  to  apply 
the  proper  remedy,  without  regard  to  the 
Mme  tlie  motI<m  la  made.  But  here  there  was 


no  Intimation  of  anything  beyond  Irregtilari- 
ty.  The  trial  was  In  every  respect  fair;  to 
such  a  degree,  indeed,  that  tbe  prisoner 
makes  no  complaint  A  very  careful  exam- 
ination of  the  whole  subject  and  the  authori- 
ties applicable  thereto,  brings  us  to  the  con- 
clusion that  the  learned  Judge  of  the  conrt 
below  was  right  In  refusing  the  motions  to 
quash  the  Indictment  and  the  army  of  grand 
and  petit  Jurors.  The  Judgment  Is  affirmed, 
and  record  remitted,  that  It  may  be  car- 
ried  Into  effect  accordli^  to  law. 


ASHHURST  et  al.  v.  EASTERN  PENNSYL- 
VANIA PHONOQBAPH  CO. 
(Supreme  Court  of  Pennsylvania.    Feb.  18, 
I8fi5.) 

LhaSB — CONSTBDOTION — ISTESTIOK  TO  DbTERSIISB 

—  NOTICB. 

Under  a  l«iBe  for  a  year,  with  a  provi- 
sion that  if  the  lessee  shall  bold  over  after  snA 
term,  with  the  consent  of  the  lessors,  it  shall 
be  deemed  a  renewal  of  the  lease  for  the  term 
of  another  yetrr,  and  so  on,  if  the  possession  is 
still  continued,  with  like  consent  after  the 
expiration  of  the  additional  year,  from  year 
to  year,  unless  dther  party  shall  give  three 
months'  previous  notice  of  Intention  to  deter- 
mine the  tenancy  at  the  end  of  any  year,  the 
notice  is  not  necessary  at  the  end  of  the  first 
or  the  second  year,  but  only  at  the  end  of  any 
succeeding  year. 

Appeal  from  court  of  common  pleas.  Phila- 
delphia county. 

Action  by  Richard  Aahhnrat  and  anotbo*. 
trustees,  and  others,  agalhst  the  Eastern 
Penn^lrania  Pb<mograpb  Gomp^fLy.  on  a 
lease  for  rent  Judgment  for  defendant 
Plaintlfb  appeal  Affirmed. 

The  lease  aued  on  waa  tat  tlw  term  of  one 
year,  with  a  provision:  *1t  ia  bereby  fur- 
ther agreed  that  If  tbe  lessee  shall  bold  over 
after  the  expiration  of  tbe  term  bereby  cre- 
ated, with  the  consent  of  the  leaaoTB.  U  aball 
be  deemed  and  taken  to  be  a  renewal  of  tbu 
lease,  and  of  all  terms,  conditions,  cove- 
nants, and  provisos  herein  contained,  for 
the  term  of  another  year,  and  so  on.  If  tbe 
poBsession  Is  stIU  continued,  with  like  con- 
sent, after  the  expiration  of  this  ad^tional 
year,  from  year  to  year,  unless  eltbm  paitj 
shall  give  three  months*  prevloiis  notice  to 
the  other  of  an  intention  to  determine  the 
tenancy  at  the  end  of  any  year;  provided, 
also,  that  If  the  lessors  In  their  option  so 
elect,  the  failure  of  tbe  lessee  to  give  said 
notice  of  its  desire  to  determine  said  ten- 
ancy shall  be  deemed  and  taken  to  be  sucb 
a  renewal.'* 

R.  H.  Bayard  Bowie  and  Rowland  Evans, 
for  appellants.  Henry  O.  Tory,  for  appel- 
lee. 

McCOLLUM,  J.  Does  the  affidavit  con- 
tain a  good  defense  to  the  action?  The  an- 
swer to  this  question  depends  entirely  iip<m 
the  construction  of  the  l^se,  because  the 
pwtion  of  the  affidavit  wbich  r^tes  to  tbe 
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mirreiider  of  the  demised  premises  Is  clearly 
Insnfficieut  to  prevent  Judgment.  An  arer- 
ment  of  tbe  Buireoder  1b  nnaTalllng.  without 
the  further  averment  of  an  acceptance  of  It 
bj  the  lessor.  Teller  t.  Boyle,  132  Pa.  St  56, 
18  Atl.  1069.  The  reel  question,  therefore, 
is  Tvhether  the  provision  in  the  lease  In  re- 
gard to  notice  of  an  intention  to  determine 
the  tenancy  applies  to  each  year  of  the 
lessee's  occupancy  of  the  demised  premises, 
or  Is  limited  to  his  possession  of  them  after 
the  expiration  of  the  additional  year  men- 
tioned therein.  This  provision  is  somewhat 
obscure  and  confusing,  but  there  is  no  room 
Id  tt  for  a  construction  which  dispenses  with 
notice  the  first  year,  and  requires  it  to  be 
given  In  order  to  terminate  the  tenancy  at 
the  end  of  the  second  or  "additional  year." 
If  the  lessors  could  have  dispossessed  the 
lessee  at  the  end  of  the  first  year,  without 
having  given  tliree  months'  previous  notice 
of  their  Intention  to  determine  the  tenancy 
at  that  time,  we  see  no  good  reason  why 
they  could  not  have  done  so  at  the  end  of 
the  second  year;  and,  if  the  rights  and  ob- 
ligations of  the  parties  were  mutual  In  this 
respect,  It  follows  that  the  lessee  was  at 
liberty  to  surrender  the  premises  at  the  ex- 
piration of  either  year  without  having  given 
such  notice  or  incurring  further  liability  un- 
dertbe  lease.  It  appears  to  be  conceded  by  the 
appellants  that  notice  was  not  necessary  to 
determine  the  tenancy  at  the  end  of  the 
first  year,  and  so  far  we  agree  with  them. 
The  second  term  of  one  year  was  not  found- 
ed upon  a  teUnre  to  give  the  three-months 
notice  b9^n  the  expiration  of  the  preceding 
term,  but  upon  a  holding  over  by  the  lessee 
with  tlie  consent  of  the  lessors.  It  seems 
to  us  that  the  rights  and  obligations  of  the 
parties  were  the  same  the  second  year  as 
the  first,  and  that  the  inrovision  In  respect 
to  notice  is  applicable  only  to  tenancies  aris- 
ing from  a  holding  over  after  the  expiration 
of  the  **addltional  year."  It  being  conceded 
that  the  notice  <dause  was  not  operative  the 
first  year,  the  contention  based  on  its  con- 
dodlniT  words  "any  year"  loses  its  slgnlfl- 
eanc^  and  becomes  unlm[>ortant  This  con- 
stmctlon  ^ves  effect  to  the  words,  "after 
the  expiration  of  this  additional  year,"  while 
the  construction  which  makes  the  notice 
clause  applicable  to  that  year  ignores  them. 
Judgment  sfflrmed. 


In  re  TUCKER  ANT  FRANKFORD 
STREErS. 

Appeal  of  PLUMB. 
(Supreme  Court  of  Pennsylvania.    Feb.  IS, 
1895.) 

&4U.BOA.D  AHD  Stust  CaoBfliKa  —  Cbanoi  op 

ORADS — DlMAQB— LlABILITT  OF  ClTY. 

Where  a  grade  crossing  of  a  street  and 
Tsilroad  was  changed  by  agreement  of  the  rail- 
nad  company  and  the  city,  the  company  rais- 
ing its  tracks  and  the  dty  lowering  ue  street. 


damages  to  on«  owning  land  adjoining  the  tra<^ 
by  reason  of  the  increased  cost  of  moving 
freight  to  and  from  the  cars  ou  the  track,  can- 
not be  collected  of  the  city,  as  caused  the 
change  of  street  grade. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

In  the  matter  of  the  change  of  grade  of 
Tucker  and  Frankford  streets,  In  the  city  at 
Philadelphia.  From  a  decree  setting  aside 
the  report  of  a  Jury  assessing  damages  bj 
reason  of  such  change  of  grade,  Fayette  B. 
Plumb  appeals.  Affirmed. 

John  Roberts  and  David  W.  Sellers,  for  ap- 
pellant Howard  A.  Davis,  James  Alcorn, 
and  Chas.  F.  Warwick,  for  appellee. 

McCOLLUM,  J.  The  damages  awarded  by 
the  viewers  were  the  direct  consequence  of 
work  done  by  the  Philadelphia  &  Trenton 
Railroad  Company  on  its  right  of  way  ad- 
joining the  plaintiffs  propeity.  It  consisted 
of  an  elevation  of  the  railroad  tracks  to  a 
height  which  impaired  bis  facilities  for  load- 
ing his  goods  on  the  care.  Be  claims  that 
the  city  Is  liable  to  him  for  these  damages, 
on  the  ground  that  the  act  from  which  they 
resulted  was  necessitated  by  Its  change  of 
the  grade  of  Frankford  street.  It  appears 
that  on  the  29th  of  March,  18S7,  the  councils, 
with  the  approval  of  the  mayor,  authorized 
a  revision  of  the  lines  and  grades  of  the  city 
plans  along  the  line  of  the  Philadelphia  & 
Trenton  Railroad  from  Tacony  street  to  Pen- 
nypack  creek  in  the  Twenty-Third  ward,  for 
the  purpose  of  avoiding  all  grade  crossings 
of  the  railroad  between  these  points.  In  the 
ordinance  authorizing  this  work  It  was  pro- 
vided that  before  confirmation  of  the  revised 
plans  the  railroad  company  should  file  on 
approved  obligation  that  it  would  at  Its  own 
cost  and  expense  change  the  elevation  of  Its 
road  at  such  points  as  in  the  revision  of  the 
plans  might  be  found  necessary  ih  order  to 
construct  overhead  or  undergrade  bridges, 
and,  in  accordance  with  the  revision,  con- 
struct all  the  bridges  and  other  works  Inci- 
dent thereto,  within  its  right  of  way.  In 
view  of  the  proviso  In  the  ordinance,  the  lat- 
ter may  be  regarded  as  a  proposal  by  the 
city  to  Mie  railroad  company  of  co-operation 
in  the  abolition  of  the  grade  crossings  of  its 
road  between  the  points  named.  The  ac- 
ceptance of  this  proposal  by  the  railroad 
company  was  voluutaiy,  and  In  Its  interest, 
as  well  as  In  that  of  the  city.  It  was  fol< 
lowed  by  a  confirmation  of  the  revised  plans, 
and  the  physical  change  of  the  grade  of 
Frankford  street  in  accordance  with  them^ 
The  work  of  lowering  the  grade  of  the  street 
was  done  by  the  dty,  and  the  work  of  con- 
structing the  overhead  bridge  and  raising  the 
railroad  tracks  to  correspond  with  it  was 
done  by  the  railroad  company.  While  this 
proceeding  was  instituted  for  the  purpose  of 
assessing  the  damages  the  plaintiff  sustained 
by  the  change  of  the  grade  of  Tucker  and 
Frankford  streets,  It  was  conceded>in  his  tes- 
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timony,  and  found  by  tbe  Tlewen*  tiiat  hts 
property  was  not  Injured  by  any  work  done 
by  the  city  on  either  of  them.  Tucker  street 
was  not  opened  beyond  the  railroad,  and 
there  has  be^  no  physical  change  of  Its 
grade.  Hts  property  does  not  abut  on  r rank- 
ford  street,  and  la  not  affected  by  the  loww- 
ing  of  It  It  was  the  elevation  of  the  rail- 
road tracks,  and  that  alone,  which  caused 
the  Injury  complained  of;  and  this,  as  we 
have  seen,  was  work  done  by  the  railroad 
company,  at  Its  own  expense,  within  Its  right 
of  way,  on  which  his  property  abutted.  Ac- 
cess to  the  property  on  tbe  side  of  it  which 
has  a  frontage  on  tbe  right  of  way  was,  and 
still  is,  exclusively  by  rail,  but  the  elevation 
of  the  tracks  has  increased  the  labor  and  ex- 
pense involved  in  receiving  the  materials 
from  and  loading  the  manufactured  products 
upon  the  cars.  In  all  other  respects  access 
to  it  is  unchanged.  The  undisputed  facts, 
therefore,  present  a  case  of  highways  cross- 
ing each  other  at  grade,  one  of  them  created 
and  controlled  by  the  city,  and  the  other  by 
the  railroad  company.  A  mutual  desire  of 
these  corporations  to  abolish  grade  crossings 
resulted  In  an  agreement  under  which,  to  ac- 
complish the  common  purpose,  tbe  city  low- 
ered Its  street  and  the  company  elevated  Its 
road.  The  outcome  of  the  facts  Is  a  pro- 
ceeding against  the  city  for  the  recovery  of 
the  damages  sustained  by  a  property  own- 
er in  consequence  of  the  elevation  of  tbe 
railroad.  The  city  contends  that  its  change 
of  the  grade  of  Frankford  street  was  not  the 
proximate  cause  of  these  damages  claimed, 
and  it  rests  its  contention  in  this  particular 
on  the  plaintifr'a  testimony  and  the  report  of 
the  viewei's,  who  distinctly  found  that  the 
entire  dftm.age  done  to  plaintiff's  property 
was  "the  result  of  the  elevation  of  the  tracks 
of  the  Philadelphia  and  Trenton  Railroad 
Company."  It  also  contends  that  there  ts 
nothing  in  its  agreement  with  the  company 
which  subjects  it  to  liability  for  damages  oc- 
casioned by  the  act  of  tbe  latter.  We  think 
that  upon  tbe  undisputed  facts  on  which  the 
plaintiff's  claim  is  based  the  city's  entire 
contpution  is  sound,  and  the  order  of  tbe 
court  below  setting  aside  the  report  of  the 
viewers  should  be  sustained.  In  this  con- 
chiMion  we  do  not  disregard,  or  In  the  slight- 
est degree  qualify,  the  principle  on  which 
Snyder  v.  City  of  Lancaster  (ra.  Sup.)  11 
Atl.  872,  and  Mellor  v.  City  of  Pbiladelpbla, 
ISO  Pa.  St  614,  28  Atl.  991,  were  decided. 
These  cases  are  plainly  distinguishable  in 
their  facts  from  the  case  at  bar.  In  Snyder 
V.  Citj'  of  Lancaster  the  opening  of  Filbert 
street  was  the  direct  cause  of  the  injury 
complained  of.  The  opening  of  the  street 
took  away  from  plaintiff's  house  tbe  lateral 
support  it  had,  and  left  It  without  a  gable. 
In  Mellor  v.  City  of  Philadelphia  access  to 
plaintiff's  property  by  vehicles  was  cut  off 
by  the  change  of  the  grades  of  Oxford  and 
Margaret  streets.  The  Injury  complained  of 
In  the  cases  cited  was  the  direct  and  proxi- 


mate consequence  of  the  opening  of  a  street 
or  a  change  of  Its  grade.  The  principle  on 
which  they  wete  decided  is  aniuestlonably 
sound,  but  it  Is  not  applicable  to  the  facts  of 
this  case.  Tbe  order  setting  aside  the  r^ort 
of  the  viewers  is  affirmed. 


COMMONWEALTH  ex  rel.  HOLLAND,  Dis- 
trict Attorney,  v.  SCHNEIPP. 
(Supreme  Court  of  PenQSyivaoia.    Feb.  18, 
1895.) 

Statctes— Rbpbaij — Powers  ov  Bdbombs. 
Sp.  Act  Feb.  27.  1801  (P.  L.  115),  cbai^ 
terlos  the  borough  of  Bridgeport,  and  fncor- 
poraflns:  within  its  terms  certain  sectionn  of 
the  general  borough  law  of  1834  (P.  L.  163), 
which  provide  that  the  burgees  shall  be  elected 
for  one  year,  that  he  shall  be  a  member  of  tbe 
borough  council,  with  power  to  vote,  but  no  veto 
power,  is,  together  with  the  law  of  1834.  so 
far  as  they  relate  to  the  election  of  borgesa,  re- 
pealed by  the  general  law  of  May  23,  1893  (P. 
L.  113),  which  mahea  tbe  term  of  the  burgess 
three  years,  disqualifies  him  for  the  next  term, 
provides  that  he  shall  not  be  a  member  of  the 
council  or  have  power  to  vote,  pfes  him  the 
veto  power,  and  provides  that  "all  acts  or  parts 
of  acts  inconsistent  herewith  are  heeeby  roieal- 
ed." 

Appeal  from  court  of  ctnamon  pleao,  BCont- 

gomery  county. 

Quo  warranto,  on  the  ration  of  James  B. 
HoUand,  district  attorney  of  Montgomery 
county,  to  determine  the  right  of  William  F. 
Scbneipp  to  the  office  of  burgess  of  tbe  bor- 
ough of  Brldgnwrt  Decree  for  rdatrar,  and 
respondent  appeals.  Affirmed. 

Edward  F.  Kane  and  Montgomery  Evans, 
fw  appellant  N.  H.  Larz^ere  and  M.  M. 
Gibson,  for  appellee. 

GREEN,  J.  In  the  case  of  Com.  v.  Weir, 
165  Pa.  St.  284,  reported  also  in  SO  Atl.  835, 
we  considered  and  decided  the  very  question 
involved  in  the  present  contention.  In  that 
case,  as  in  this,  the  official  whose  title  was 
in  question  was  a  burgess  of  a  borough  (In- 
diana). We  decided  that  the  special  law  of 
March  12,  1809  (P.  L.  344),  "regulating  the 
election  of  burgess  and  town  couudl  of  tbe 
boroughs  of  Indiana  and  Brookvllle,"  ao  far 
as  tbe  election  of  bui^ess  was  ccmcemed, 
was  repealed  by  the  genoral  law  of  May  23, 
1893  (P.  L.  113).  We  held  that  the  special 
repealing  clause  of  the  act  of  1893  was  an 
express  repeal  of  the  act  of  1809,  with  which 
it  was  so  Inconsistent  that  they  could  not 
stand  together.  The  same  repealing  clause 
of  the  same  general  law  (Act  1893)  le  now  in- 
voked as  having  the  same  effect  in  this  case 
upon  the  law  which,  prior  to  1893,  regulated 
the  election  of  burgess  of  the  borough  ot 
Bridgeport,  In  the  county  of  Montgomray. 
The  points  of  difference  are  not  Identical 
with  those  appearing  In  the  former  case,  but 
they  are  of  the  same  character,  and  are  suffi- 
ciently inconsistent  with  the  provisions  of 
the  former  law  in  this  case  to  bring-  It  with- 
in tbe  operation  of  the  ^pealing  ■  idause  of 
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the  act  of  1S93.  In  this  case  tbe  boroDgta 
was  chartered  by  a  special  law,  approved 
February  27,*  1851  (P.  L.  115),  which  Incor- 
porated within  Its  terms  eight  sections  of 
the  gaieral  boroogb  law  of  1834  (P.  L.  118), 
to  wit,  sections  7  to  13,  both  Incluslre,  and 
also  section  16.  By  section  3  of  the  act  of 
1851,  the  bnrgess  was  to  be  elected  for  the 
term  of  one  year;  whereas  by  the  act  of 
1S93  the  bargess  is  elected  for  the  term  of 
three  years,  and  is  not  eligible  to  election 
for  the  next  succeeding  term,— a  disquallflca* 
tion  which  does  not  appear  in  the  act  of 
1S51.  By  the  eighth  section  of  the  general 
law  of  1834,  which  Is  made  a  part  of  the 
lK>rough  charter,  the  burgMS  is  constituted 
a  member  of  the  borough  council,  with  full 
power  to  act  and  vote  as  a  member  upon  all 
bills  and  ordinances  which  may  come  be- 
fore them.  The  language  of  the  section  is: 
"It  shall  be  the  duty  of  the  town  council  of 
each  borough  hereinafter  Incorporated,  four 
of  whom,  including  the  burgess  if  present, 
shall  be  a  quorum,  to  meet  at  such  times  and 
places  as  by  the  by-laws  and  ordinances  of 
said  borough  shall  be  appointed,  at  which 
meetings  they  may  enact,  revise,  repeal,  and 
amend  all  such  by-laws,  rules,  regulations 
and  cH^inances,"  eta  Numerous  powers  are 
specially  conferred  upon  them  by  the  re- 
mainder of  the  section.  The  section  further 
proTtdes:  "And  the  burgess  shall  be  presi- 
dent of  the  town  council  and  shall  hare  and 
exercise  all  the  rights  and  prlTlIeges  as  a 
member  thereof,  but  in  case  of  the  absence 
of  the  burgess  the  members  present  may 
elect  one  of  their  number  to  preside  for  the 
time  being."  By  the  second  section  of  the 
act  of  1893.  it  Is  provided:  "Such  chief  bur- 
gess shall  not  hold  any  other  borough  office 
or  appointment  during  the  term  for  which  be 
Is  elected,  nor  be  a  member  of  nor  preside  at 
the  meetings  of  the  town  council  of  said 
borough.  But  such  meetings  shall  be  pre- 
sided over  by  a  president  of  council  to  be 
at  the  annual  organization  thereof  elected  by 
such  council  from  among  their  number,  and 
in  the  absence  of  such  president  shall  be  pre- 
sided over  by  a  presidttit  pro  tempore." 

It  will  be  perceived  at  once  tliat  the  provi- 
sions of  these  two  acts  upon  this  subject  are 
utterly  hostile  to  each  other,  and  cannot  poe- 
■*ib\y  stand  together.  Under  the  acts  of  1851 
and  1834,  th^e  Is  no  power  In  the  burgess 
to  veto  any  ra^inance  or  resolution  of  coun- 
cil; but,  under  the  third  section  of  the  act 
of  1883,  a  full  power  to  veto  all  such  ordl- 
uances  and  resolutions  Is  conferred  upon  the 
burgess,  with  an  additional  provision  requir- 
ing a  vote  of  two-thirds  of  the  members  to 
pass  the  measure  over  the  veto.  In  case  of 
a  veto  it  would  require  a  vote  of  two-thirds 
of  all  the  members  to  pass  an  ordinance  or 
resolution,  whereas  under  the  former  laws  a 
majority  was  always  sufficient  Under  the 
act  of  1851,  the  burgess,  being  a  memt>er  of 
council,  could  vote  on  any  measure;  but,  un- 
der the  act  of  1803,  ha  could  not  In  any  dr^ 


cumstances  cast  such  a  rote.  If,  under  the 
act  of  1893,  he  should  veto  a  measure,  he 
could,  under  the  act  of  1834,  vote  as  a  mem- 
ber on  the  question  of  sustaining  his  own 
veto.  For  these  and  other  reasons  which  It 
is  unnecessary  to  point  out,  we  hold  that  the 
act  of  1883  repeals  the  acts  of  1851  and  1834 
so  far  as  they  relate  to  the  election  of  a 
burgess,  and  that  the  act  of  1893  Is  now  the 
only  one  In  force.  There  Is  much  discussion 
in  the  paper  books  which  we  do  not  regard 
as  relevant,  and  therrfore  do  not  stop  to 
consider  It  The  assignments  of  error  are 
dismissed.  The  decree  of  the  court  b^ow  la 
affirmed,  at  the  cost  oi  the  appellant 


OITT  OF  PHILADELPHIA  v.  SOHO- 
FIBLD. 

(Supreme  Oonrt  of  Pennsylvaida.    Feb.  18, 

1895.) 

Claim  or  Citt— Scike  Faoiab— Notiok— Waivbr. 

The  proTlsioQ  of  Act  March  23,  1866, 
regulating  the  fillor  and  eollectiag  of  mnniclpal 
claims  in  Pbiladel^ia,  that  before  scire  facias 
shall  ifisae  on  any  such  claim,  written  notice 
«hall  t>e  given  to  the  owner  of  the  property  lien- 
ed.  is  not  mandatory,  In  the  sense  that  It  can- 
not be  waivad  by  the  owner;  and  an  agreement 
by  him  with  the  city  for  an  amicable  sd.  fa.  on 
the  claim  Is  a  waiver  or  admission  of  the  ten- 
ice  of  the  notice. 

Appeal  flrom  court  of  oomm<m  pleas,  Phlht 
delphia  county. 

Amicable  action  of  Bdre  facias  by  the  city 
of  Philadelphia  against  Mary  B.  Schofleld,  as 
ownor  of  a  lot  of  land,  on  a  claim  tor  the 
cost  of  laying  a  water  pipe  in  front  of  the 
lot  Judgment  for  defendant  Plaintiff  ap- 
peals. Reversed. 

E.  Spencer  Milter  and  Charles  F.  Warwick, 
for  appellant  Charles  Davis,  for  appellee. 

McCOLLUM,  J.  The  cl^  filed  its  claim  on 
the  16th  of  April,  1888,  and  an  agreement  for 
an  amicable  scire  facias  thereon  was  entered 
on  the  24th  of  March,  1886.  An  affidavit  of 
defense  to  the  claim  was  filed  on  the  9th  of 
April,  1886,  and  In  September,  following,  a 
plea,  a  rule  to  reply,  a  demurrer,  and  a  Joinder 
In  demuirer  were  filed.  The  demurrer  was 
sustained  on  the  17th  of  December,  1890. 
Judgment  in  favor  of  the  plaintiff  was  entered 
the  next  day,  and  the  damages  were  assessed 
at  $116.18.  A  rule  to  show  cause  why  the 
Judgment  should  not  be  stricken  from  the  rec- 
ord was  taken  on  the  24th  of  October,  1893, 
and  on  the  4th  of  the  next  succeeding  month 
the  judgment  was  opened  by  agreement  A 
case  stated,  embodying  the  above  facts,  was 
filed  on  the  4th  of  June,  1894,  and  two  days 
thereafter  Judgment  was  entered  thereon  in 
favor  of  the  defendant 

The  claim  in  suit  Is  subject  to  the  act  of 
23d  March,  1866,  regulating  the  filing  and 
collection  of  municipal  claims  in  Philadel- 
phia, which  act  in  the  first  section  thereof, 
provides  that,  before  any  scire  facias  shall  bs 
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lamed  od  any  sucb  claim,  dUlgent  warch  shall 
be  made  for  the  owner  or  reputed  owner  of 
the  pnqmiy  Uened,  and  that  a  wilttoi  or 
Itrlnted  notloe  shall  be  giren  to  him  or  her  to 
make  paymoit  to  the  city  solicitor  -within  10 
days.  The  obviotia  pnipoae  of  the  act,  mani- 
fested by  the  preamble  to  and  the  pnrrisions 
of  it,  was  to  protect  property  owners  against 
costs  on  claims  of  which  tb^  were  ignivant, 
and  to  preToit,  as  far  as  possible,  the  sale 
of  theh:  prop^es  wtthont  actoal  notice  to 
them.  A  written  op  i«lnted.  notice  served 
upon  the  owner  or  reputed  owner,  whose  rest* 
denoe  Is  known,  Is  thus  made  a  condition  pre- 
cedent  to  the  Issuing  of  the  scL  fa.  on  the 
claim.  It  Is  not  mandatory,  howerw,  In  the 
sense  that  It  cannot  be  waived  by  a  party  for 
whose  benefit  It  was  enacted.  If  sncb  a  par- 
ty, having  knowledgis  of  the  tdalm,  i^K^ears 
at  the  offloe  of  the  city  solicitor,  and  an- 
nounces his  intention  to  contest  it,  and  en- 
ten  into  an  agreement  for  an  amicable  scl. 
fa.  upon  It,  he  thereby  confesses  the  knowl- 
edge, and  rejects  the  opportunity  for  payment 
that  the  statutory  notloe  would  have  given 
him.  Thoe  Is  no  object  to  be  aecompltaOied 
by  serving  the  notice^  and  postponing  the 
issuing  of  the  writ  after  that 

Because  it  does  not  affirmatively  appear  In 
the  ease  stated  that  the  notice  required  by  the 
act  had  beat  given,  the  learned  court  below 
inferred  tbat  It  bad  not  been,  and  according- 
ly entraed  a  Judgment  for  the  defendant  In 
this,  we  think,  there  was  emar.  There  is  no 
admlssicHt  in  the  case  stated  tliat  tbe  city 
failed  to  comply  with  the  provisions  of  the 
statute  In  regard  to  notice  but  it  distinctly 
appears  thttein  that  the  owner  agreed  with 
the  city  to  the  issuing  of  the  sd.  fa.  This 
agreement,  In  the  absence  of  firaud  or  duress, 
may  well  be  regarded  as  a  waiw  of  tbe  no- 
tice prescribed  by  the  statute,  or  as  an  ad* 
mission  that  It  had  been  duly  given.  An 
owner  who  volimtarlly  becomes  a  party  to  a 
salt  on  the  datm,  and  who  entcn  a  plea  and 
flies  an  affidavit  of  defoiae  to  It,  cannot,  after 
Judgmmt  against  him  on  a  demurrer  ffled  to 
them,  be  beard  to  allege,  as  ground  for  setting 
aside  or  opening  the  Judgment,  tbat  the  dty 
failed  to  give  the  statutory  notice  beffice  Is- 
suing the  sd.  fa.  expressly  authorised  by  his 
agreement  with  It  Nor  does  tbe  opening  <tf 
the  Judgment  enable  him  to  succfstfully  in- 
t^pose  sach  a  defense.  We  think,  therefore, 
that,  upon  the  fticto  spearing  in  the  case 
steted,  Judgment  alionld  have  been  entwed 
on  it  for  the  snm  of  ¥116.18.  with  Interest 
thoeon  from  December  18,  1890,  with  costs. 
Id  reaching  this  conclusion,  we  have  not 
overlooked  tbe  entries  of  April  18,  1888, 
showing  the  filing  of  an  affidavit  <tf  service 
of  notice,  and  the  issuing  of  anothw  sd.  fa. 
But  we  do  not  regard  these  as  admissions 
Uiat  the  d^  failed  to  give  the  proper  notice 
before  the  agreement  tar  the  first  sd.  fa. 
was  filed.  If  they  could  be  so  regarded,  they 
would  not  constitute  an  answer  to  the  agree- 
ment, which,  as  we  have  seen,  is  a  waiver 


of  notice.  Judgment  reversed,  and  record 
remitted  to  tbe  court  below,  with  Arectten 
to  enter  Jndgmsnt  In  acomlanca  with  this 
opinion. 


SHEEHAN  V.  PHILADELPHIA  &  R.  E. 

CO. 

(Supreme  Court  of  Pennsjlvania.    Feb.  18, 

18i>5.) 

KiiutOAD  Cboskixq— Inicbt  to  Pbdsstsias— 
Meoliobxce. 

1.  For  one  to  go  onto  a  railroad  track  im- 
mediatftly  in  front  of  an  approaf^ng  train  ii 
negligence,  no  matter  what  he  tomj  say  aboot 
having  stopped,  looked,  and  listened. 

2.  The  negligence  of  a  pedeBtrian  who  pays 
no  attention  to  the  warning  given  hy  the  gates 
being  down  at  a  railroad  crossing,  bat  passes 
onto  the  track,  bars  cecoTery  for  us  Injury  l^r 
an  approaching  train,  and  it  matters  not  tbat 
the  gates  were  always  down. 

Appeal  from  court  <tf  common  pleas,  Phil- 
adelphia county. 

Action  by  Walter  Sheeban,  by  his  next 
friend,  Michael  Sheehan,  against  tbe  Phila- 
delphia &  Beading  Ballroad  Company,  for 
personal  injuries.  There  was  Judgment  of 
nonsuit,  and  plaintiff  appeals.  AlBrmed. 

A.  &  li^  Shields,  for  appellant  Gavin  W. 
Hart,  for  appellee. 

FEB  GUBIAM.  That  the  plaintiff  went 
v^foa  tbe  tradt  of  the  railroad  immediately  in 
front  of  an  apiwoadilng  train  Is  oonduslvdy 
proved  by  tbe  fact  ot  the  colllskm.  We  have 
so  often  ruled  that  this  Is  negAlgence,  no 
mattw  what  the  plaintiff  said  about  liSs  stop- 
ping, looking,  snd  listening,  that  it  is  on* 
neoessary  to  dte  tbe  antborittes  by  any- 
thing more  than  the  merest  refereno&  Gar- 
roU  V.  Ballroad  Co.,  12  Wkly.  Notes  Caa.  318; 
Moore  r.  Ballroad  Co.,  108  Pa.  St  S4d;  Bfai^ 
land  V.  Ballroad  Co.,  128  Fa. St 487,  U  Attest; 
Myers  v.  Ballroad,  160  Pa.  St  886, 24 AtL  747. 
Thne  are  many  others  to  the  same  effect 
Upon  this  view  only  of  tbe  plaintiff's  ease  the 
nonsuit  was  properly  ordered. 

But,  in  addition  to  this,  it  was  folly  proved, 
and  Is  not  disputed,  that  the  aoddent  oocni^ 
red  on  a  street  of  llie  city  at  a  place  where 
the  street  was  crossed  by  the  tracks  of  the 
railroad,  and  that  the  gates  were  down  when 
the  plaintiff  attempted  to  cross  tbe  tmcks. 
In  the  case  of  Cleary  v.  Ballroad  Oc  140  Pa. 
St  19,  21  Atl.  212,  we  held  tbat  safety  gates 
on  a  city  street  at  a  raibnad  crossing  ate 
a  warning  ot  the  passing  of  trains  not  only 
to  vehidcs,  but  to  pedestrians;  and  if.  In  dis- 
regard thereof,  a  pedestrian  pass  a  gate  in 
broad  daylight,  «iter  upon  the  cros^ng,  and, 
while  watching  one  train.  Is  struck  by  an- 
otfaer,  and  killed,  his  contrfbotcMy  negllgoice 
will  prevent  a  recovery  at  damages.  Un- 
doubtedly, that  case  rules  this.  I&re  a  train 
was  approaching,  the  gate  was  down,  as  It 
should  be,  and  the  plaintiff  was  thereby 
warned  of  danger.  He  paid  no  attention  to 
the  warning,  and  recelvei^  his  Injury  as  the 
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direct  cofwequence  of  his  own  negligence. 
It  Is  a  nutter  of  no  moment  whether  the 
gates  were  atways  down  oa-  not.  In  this  par- 
tlcalar  the  train  was  approaching, 

&Qd  the  gate  was  down,  and  the  defendant 
dtecharged  Its  duty  In  that  regard.  If  Hub 
plataitiff  bad  performed  his  doty,  he  wonld 
not  ban  been  injored.  Jndgment  affirmed. 


MILLER  et  al.  t.  BAKER  et  nx. 
(Snpreme  Court  of  PenasylTama.  Feb.  25, 
1895.) 

Judoxeut  CKKDITOR8  —  Forchase  at  ExecDTiox 
Sau — RioBTe  AGAINST  Cestct  Qcm  TntiaT. 
Where  there  is  a  resulting  trost  In 
laods  in  fisTor  of  the  wife  of  a  judgment  debtor. 
Id  whose  name  the  title  stanoa,  the  judgment 
creditor  purchasing  at  the  execatioQ  sale  with 
notice  of  the  trost  gets  no  greater  rights  agaioat 
the  wife  than  those  possessed  bj  the  husband. 

Appeal  from  court  of  common  pleas, 
Washington  connty. 

Action  by  Jatnes  M.  Miller  and  another 
against  William  J.  Baker  and  wife.  Judg- 
ment for  defendants.  Plaintiffs  appeaL  Af- 
firmed. 

For  report  on  former  appeal,  see  28  Atl. 
US. 

UcCiAckens  ft  McGlffen  and  H.  M.  Dou- 
gan,  for  app^lants.  J.  M.  GarriH(»i,  J.  I. 
Brownson,  Jr.,  E.  B.  Cmmrlna^  and  Boyd 
Cnimrlttc^  for  appellees. 

McCOIxLUM,  J.  We  rerersed  the  fwmer 
Judgment  in  this  case  because  the  comt  be* 
low  rejected  the  plaintiffs*  offers  to  prore 
acts  and  declarations  of  William  J.  Baker 
inconsistent  with  and  tending  to  discredit 
bis  testimony.  We  were  then  asked  to  re- 
verse the  Jodgment  on  the  broader  ground 
that  upon  the  evidence  In  the  case  and  the 
law  applicable  to  it,  the  court  should  hare 
directed  the  Jury  to  find  for  the  plaintiffs. 
This,  for  reasons  then  statBd,  we  declined 
to  do.  We  thought  the  evidence  was  snffl- 
cicait  to  establish  a  resulting  trust,  and  that 
the  sixth  section  of  the  act  of  April  22,  1S56, 
was  not  applicable  to  the  case  of  a  cestnl 
qne  trust  in  possession.  We  thought  also 
that  tbo  plaintiffs,  being  purchasers  at  a 
sheriff's  aale  upon  a  Jndgment  against  the 
trustee,  and  having  notice  of  the  trust,  ac- 
quired such  title  only  as  their  debtor  had 
and  could  enforce  against  the  cestui  que 
trust  This  Biq;>eal  invites  us  to  reconsider 
these  conclnslws,  and  to  hold  that  upon  all 
the  evidence  In  the  case,  and  the  law  goT- 
eming  It,  the  plaintiffs  are  entitled  to  re- 
cover the  land  In  dispute.  In  accordance 
with  their  reijuest,  we  bare  carefully  read 
and  duly  considered  all  the  testimony  with 
a  view  to  determine  whether  It  is  sufflcieut 
to  authorise  a  flndinc  of  the  facts  essential 
to  the  existence  of  a  resulting  trust  It 
ocmptes  388  pages  of  their  paper  book,  and 
It  would  serve  no  naeful  purpose  to  insert 


It,  or  any  portion  of  tt.  In  this  opinion.  It 
relates  principally  to  the  ownership  of  the 
money  with  which  the  farm  was  pniuhaaed.to 
the  understanding  between  the  husband  and 
vrife  in  reference  to  the  purchase,  and  to 
the  aU^:ed  mistake  In  the  deeds.  We  think 
it  is  clearly  sufficient  to  warrant  a  finding 
that  the  farm  was  purchased  for  the  wife, 
and  with  h&e  money,  upon  an  nnderstuidlng 
between  her  and  her  husband  that  she 
should  receive  the  tltte  to  It;  and  further, 
that  the  deeds  were  made  to  him  without 
her  knowledge,  and  by  mistake.  Two  Juries 
have  found  these  facts,  undfv  careful  and 
correct  Instructions  in  regard  to  the  charac- 
ter of  the  evidence  required  to  establish 
them.  The  facts  so  found  raised  a  result- 
ing trust  in  favor  of  the  wife.  By  Tlrtne  of 
them  she  became  the  beneficial  owner  of  the 
farm,  and  her  husband  became  a  trustee  of 
the  legal  title  for  her.  We  do  not  care  to 
add  anything  to  wl\at  was  said  In  oar 
former  opinion  respecting  the  wife's  posses- 
sion of  her  farm,  her  husband's  contlniied 
acknowledgmoit  of  her  claim  to  It,  and  the 
relation  of  the  act  of  April  22,  1866,  to  the 
case.  It  Is  clear  that  under  the  circum- 
stances shown  the  husband  could  not  have 
successfully  maintained  that  bis  wife's  title 
was  extinguished  by  her  laches.  Aside 
from  the  common-law  rule  that  laches  canr 
not  be  Imputed  to  a  married  woman  during 
coverture,  we  have  in  this  case  his  continu- 
ous TocognitiMi  of  his  wlfeTs  tltie,  which 
alone  wonld  defeat  any  claim  by  htm  upon 
this  ground.  In  Clark  t.  Trlndle,  S2  Pa.  St 
492,  as  In  this  case,  there  was  a  resulting 
trust  arising  from  the  payment  of  the  par- 
chase  money,  and  it  was  sustained  after 
the  lapse  of  25  years.  In  that  case  the  heirs 
of  the  trustee  brought  ejectment  against  the 
widow  of  the  cestvi  qne  trust,  and  she  de- 
fended her  possession  on  the  ground  that 
her  husband  paid  the  purchase  money,  and 
his  mother,  to  whom  the  deed  was  made, 
was  a  mere  trustee  of  the  legal  title  ttx 
him.  In  Douglass  v.  Lucas,  63  Pa.  St  9, 
Bharswood,  J.,  said:  "There  Is  great  reason 
and  Justice  In  holding  that  when  the  holder 
of  a  legal  tltie,  subject  to  a  resulting  trust, 
permits  the  cestui  que  trust  to  occupy  and 
enjoy  the  land  as  owner,  that  he  shall  de- 
rive no  benefit  from  the  lapse  of  time." 
But,  inasmuch  as  the  plaintiffs  api>ear  to 
think  theiy  acquired  by  their  purchase  great- 
er rights  against  the  cestui  que  trust  than 
their  debtor  had,  a  brief  reference  to  some 
of  our  decisions  on  this  point  Is  deemed 
proper.  Their  position  In  regard  to  the  prop- 
erty in  dispute  is  clearly  and  correctly  de- 
fined In  the  following  excerpts  from  the 
opinion  of  Chief  Justice  Gibson  in  Reed's 
Appesi,  18  Pa.  St  47&  "If  anything  Is  set- 
tled by  reason  and  authority,  it  Is  that  a 
Jndgment  creditor  Is  not  entitled  to  the  pro- 
tection of  a  purchaser  of  the  legal  title 
against  an  equitable  owner  or  his  creditors, 
or  to  any  advuninge  which  his  debtw  had 
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not  *  *  *  It  has  always  been  supiMsed 
that  notice  of  a  resulting  trust  or  an  Incum- 
brance Is  early  enough  at  the  sherllTB  sale 
of  the  legal  title;  but,  If  the  Judgnaent  cred- 
itor had  the  immunity  of  a  purchaser,  notice 
would  then  be  too  late  to  Impair  the  valne 
of  his  security.  A  sheriff's  rendee  with  no- 
tice buys  exactly  what  the  Judgment  cred- 
itor can  sell,  and,  if  be  can  sell  no  more 
than  the  interest  of  the  debtor,  it  follows 
tliat  he  stands  In  tbe  place  of  the  debtor-" 
See,  also,  Shryock  t.  Waggoner,  28  Pa.  St 
430;  Smith  t.  Tome,  68  Pa.  St  158;  and 
MclAughlin  t.  Fulton,  104  Pa.  St  161,— to 
the  same  effect  We  would  not  have  cited 
any  of  tbe  long  list  of  cases  in  which  this 
familiar  principle  has  been  recognized  and 
enforced  bat  for  the  persistence  of  the  plain- 
tiffs in  Ignoring  it  We  are  not  conylnced 
of  error  in  the  rulings  complained  of  in  the 
third,  fourth,  and  fifth  specifications,  or  In 
the  instructions  In  regard  to  the  effect  of 
the  acts  and  declarations  of  William  J.  Ba- 
iter lnconsl8t«it  with  his  testimony.  It  fol- 
lows from  these  views  that  we  0Ta*rule  all 
tbe  speciacations.   Judgment  affirmed. 


HIESTER  T.  YERGBR. 

(Supreme  Court  of  PeansylTEiua.    Feb.  25, 

1SQ5.) 

Wnu— CohstkOotioic— Natdxb  or  Est&tb. 

A  devise  to  H.  for  Ufe^  and  after  his  de- 
cease "unto  big  then  surviriDg  beira  in  fee," 
gives  H,  the  fee-simple  title  to  tbe  estate. 

Appeal  from  court  of  common  pleas,  Mont- 
somery  county;  H.  K.  Weand,  Judge. 

Action  of  assumpsit  by  Samuel  P.  Hlester 
against  Charles  W.  Yerger.  From  a  jndg- 
luent  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Pacts  as  agreed  on  by  the  parties,  being 
the  case  stated: 

"And  DOW,  to  wit,  April  25,  1894,  It  is  here- 
by agreed  by  and  between  the  parties  to  the 
aboTe-«itltled  action  that  the  following  case 
be  stated  for  tbe  opinion  of  the  court  in  tbe 
natiu*e  of  a  special  verdict:  Mary  Hlester 
Weber,  late  of  the  borough  of  Norrlstown, 
county  aforesaid,  deceased,  being  seised  of 
all  that  certain  lot  or  piece  of  ground,  with 
the  three-story  brick  messuage  thereon  erect- 
ed, situate  in  said  Ixmiugb,  on  the  south- 
westerly aide  of  East  Airy  street  (No.  32), 
containing  twentsr-flre  feet  (25)  two  inches  (2) 
In  front  on  said  East  Airy  street,  and  extend- 
ing in  depth  the  distance  of  one  hundred  and 
sixty  feet(100},on  tbe  24th  day  of  March,  ItWl, 
made  her  last  will  and  testament  in  writ- 
ing, which  has,  since  h&e  death,  be<m  duly 
probated  and  recorded,  to  wit,  December  22, 
1803,  In  the  register's  office  In  and  for  said 
county,  wherein  she  provided,  inter  alia,  as 
follows:  'Clause  4.  I  give  my  residence.  No. 
Si  East  Airy  street,  with  the  lot  and  appur- 
tenances belonglnff  thereto,  and  the  premises 


No.  55  Penn  street,  both  in  said  boron^ 
[Norrlstown],  to  my  nephew  Samuel  P.  Hles- 
ter for  and  during  tbe  term  of  his  natumi 
life,  upon  condition  he  keep  tbe  same  in  good 
repair  and  insured,  and  also  pay  all  the  taxes 
thereon  during  said  term;  and  after  his  de- 
cease, whether  before  or  after  my  decease. 
I  give  and  devise  the  said  premises  No.  32 
East  Airy  street  unto  his  then  surviving  beirs 
In  fee  simple.'  (A  copy  of  said  will  is  here- 
to attached.)  On  the  28th  day  of  March, 
1894,  the  said  Samuel  P.  Hlester  entered  into 
a  contract  In  writing  with  the  said  Charles 
W.  Yerger  (a  copy  of  which  contract  h 
hereto  attached,  and  the  same  made  a  part  of 
this  case),  whereby  he  agreed  to  sell  and 
convey  the  said  premises  No.  32  East  Aiiy 
street  in  fee  simple  to  the  said  Charles  W. 
Yerger  for  the  sum  of  seven  thousand  dol- 
lars ^7,000,)  and  the  said  Charles  W.  Yerger 
expressed  his  willingness  to  perform  his  said 
contract  In  case  the  said  Samuel  P.  Hlester 
could  make  him  a  good  and  marketable  title 
In  fee  simple  for  said  premises;  but  he  re- 
fuses to  accept  tbe  title  tendered  bim,  al- 
leging that  the  said  Samuel  P.  Hlester  has 
only  a  life  estate  In  said  premises,  and  can- 
not make  a  good  title  In  fee  in  accordance 
with  the  terms  of  said  contract  If  it  be  tbe 
opinion  of  tbe  court  that  the  plaintiff  is 
seised  of  a  fee-simple  estate  In  said  premises 
under  said  will,  then  Judgment  Is  to  be  enter- 
ed for  the  plaintiff  In  the  sum  of  fifty  dol- 
lars (950),  but  if  the  court  be  not  of  tbni 
opinion,  then  Judgment  Is  to  be  entered  for 
the  defendant  Costs  to  follow  the  Judgment 
either  party  res^viog  the  right  to  sne  out  a 
writ  of  error  without  oath  or  ball." 

The  opinion  of  tbe  court  below  is  as  fol- 
lows (Weand,  J.): 

"Whether  Intentional  <»■  otherwise,  the  tK 
tatrix  has  used  words  which,  under  the  uni- 
form rulings  of  our  courts,  confer  an  abeo- 
lute  estate  in  the  first  taker.  Had  tbe  will 
read  *to  Samuel  P.  Hlester'  for  life,  and  aft- 
er his  decease  to  his  'heirs  In  fee  simple.' 
there  could  bave  been  no  serious  contentloD 
as  to  tbe  construction  to  be  placed  npou  ihe 
devise.  The  added  words  *hls  then  sarviv- 
ing*  heirs  do  not  change  the  meanlng^  to  be 
given  to  tbe  word  'b^rs,*  and  may  be  treat- 
ed as  superfluous,  as  was  dme  In  <M8well'« 
A^teal,  41  Pa.  St  288,  where  the  devise  n-as 
to  testator's  son  Joshua  during  bts  natural 
life,  and  that  of  bis  present  wife,  etc.,  'and 
It  bi  further  my  will  and  desire  that  after  tbe 
decease  of  my  son  Joshua  and  his  present 
wife  that  the  said  tract  of  land  descend  to 
their  heirs  Jointly,  and  tbelr  heirs  and  &<«- 
signs  forever,  or  to  such  of  them  as  may  be 
living,'  the  court  holding  that  the  additloo 
by  the  testator  of  the  words  then  living*  to 
tbe  word  'heirs'  was  Insuffldeut  to  cause  the 
latter  to  give  way;  for  superfluona  or  Incon- 
sistent words  or  doctrines  In  a  will  will  not 
suffice  to  reduce  the  words  'heirs*  or  'hejn 
of  the  body'  to  words  of  purchase.  To  tho 
same  effect  Is  Appeal  of  Cocklns  and  Harpn, 
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m  Pa.  St  26.  2  AtL  863,  where  the  devise 
vu  'to  mj  three  nieces,  share  and  share 
alike,  during  their  Ut^  and  at  their  deaths 
to  go  to  their  heirs  In  equal  amoonts  to  all 
heirs  living  at  the  time  of  their  deaths';  and 
It  was  held  that  the  devisees  took  under  the 
role  in  Shelley's  Case,— the  real  estate  in  fee 
simple,  and  the  personal  estate  absolutely. 
There  is  no  distinction  between  the  expres- 
sions 'his  then  sorrlrlng  heirs'  and  'heirs 
then  living*  or  'heirs  then  living  at  the  time 
of  their  deaths,'  In  each  case  the  word 
•heirs'  ref^s  to  those  who,  under  the  Intes- 
tate laws,  would  Inherit  from  the  first  t&ker 
qua  heirs.  Following  the  ordinary  rules  of 
construction,  therefore,  the  word  'heirs,'  as 
used  in  this  devise,  must  be  presumed  to 
have  been  used  by  the  testatrix  In  Its  tech- 
nical sense,  and  Is  to  be  regarded  as  a  word 
of  limitation,  and  not  of  purchase,  there  be- 
ing nothing  In  the  will  to  show  that  It  was 
used  In  any  other  manner.  The  testatrix  un- 
questionably Intended  the  remainder-men  to 
take  through  the  tenant  for  life,  and  not  di- 
rectly from  hOTself.  Conceding  that  the  tes- 
tatrix Intended  to  give  Samuel  P.  Hiestw 
but  a  life  estate  In  the  premises  No.  32  East 
Airy  street,  yet  having  ascertained  that  she 
used  the  word  'heirs'  In  Its  technical  sense, 
we  must  apply  the  rule  governing  cases  of 
this  kind,  although  by  so  doing  we  defeat  the 
particular  Intent  of  the  testator.  And  now, 
October  1,  Judgment  is  altered  in  fa- 
vor of  the  plaintiff  and  against  the  defendant 
for  the  sum  of  fifty  dollars,  with  costs  of 
suit" 

WUlIam  F.  Solly,  for  a^Uant  James  S. 
Williams,  for  appellee. 

PER  CURIAM.  For  reasons  given  by  the 
learned  judge  of  the  common  pleas,  we  think 
he  was  clearly  right  In  holding  that  under 
the  win  of  Mary  Hleater  Weber  the  plaintiff 
Is  seised  of  a  fee-simple  estate  In  the  prem- 
ises In  question,  and  In  entering  Judgment 
in  his  favor  on  the  case  stated.  AU  that  need 
be  Bald  in  support  of  the  Judgment  will  be 
found  In  the  clear  and  concise  opinion  of  the 
court  below,  and  on  It  the  Judgment  Is  af- 
firmed. Judgment  affirmed. 


COMMONWEALTH  T.  BELL. 
(Supreme  Court  of  Pennsylvania.  Feb. 
1805.) 

ISCBST— EVIDEIIOK— PRIOH  AcTS. 

1.  On  a  prosecution  for  incest  evidence  is 
admisBlMe  of  Illicit  relations  between  the  pnr- 
tiM  prior  to  the  spedfic  offense  charged,  though 
«nch  evidence  (usclosee  otiier  indictable  of- 
fenses of  like  nature,  barred  by  the  statute. 

2.  Evidence  that  defendant  denied  proae- 
CQtrix  the  privilege  of  going  to  church  and  en- 
tertainments Is  admissible,  in  connection  with 
evidnice  that  his  denial  was  baaed  on  bis 
wroncfnl  desire. 

3.  Where  prosecutrix.  In  reply  to  the  qnps- 
tion  whether  she  told  her  brouier  and  Bisters 
sbont  the  oSew*  duuged  in  the  indictment  at 


the  time  of  or  immediately  after  Its  commission, 
replied  that  she  did  not  bat  added  that  she  told 
them  five  or  six  months  thereafter,  and  the 
court  accordiuLly  refused  to  allow  her  to  state 
what  she  said  to  them,  and  no  motion  was 
made  to  strike  out  that  part  of  her  answer 
which  was  not  strictly  responsive  to  the  ques- 
tion, nor  snggestion  made  that  It  was  prejudi- 
cial, there  was  no  error. 

4.  Admission  of  evidence  In  rebuttal,  object- 
ed to  because  part  of  the  commonwealth's  case 
in  chief,  is  not  assignable  In  error. 

Appeal  from  court  of  quarter  sessions, 
ArmstTMig  county;  Calvin  Bay  bum.  Judge. 

William  Bell  was  convicted  of  inceetnoua 
fornication,  and  appeals.  Affirmed. 

W.  D.  Patton  and  M.  F.  Leason,  for  ap- 
pellant H.  N.  Snyder,  Dlst  Atty..  and  Mc- 
Oaln  &  Christy,  for  appellees. 

McCOLLUM,  J.  Seven  of  the  nine  speci- 
fications of  error  filed  In  this  case  really 
raise  but  one  question,  and  that  Is  wheth^*, 
In  a  prosecution  for  Incestuous  fornication. 
It  is  competent  for  the  commonwealth  to  In- 
troduce evidence  of  Illicit  relations  between 
the  parties  prior  to  the  oommlsslon  of  the 
specific  offense  laid  In  the  Indictment  In 
Wharton  on  Criminal  Evidence  (section  35) 
It  is  said  by  the  learned  author  that  "in 
prosecutions  fw  adultery  or  for  Illicit  Inter- 
course of  any  class,  evidence  Is  admissible 
of  sexual  acts  between  the  parties  prior  to, 
or  when  Indicating  contlnuousness  of  illicit 
rations  even  subsequent  to,  the  act  specific- 
ally under  trial."  This  Is  In  accord  with  the 
role  as  stated  in  2  Greent  Ev.  S  47,  and  In 
1  Am.  &  Eng.  Enc.  Law,  p.  214,  and  10  Am. 
ft  Eng.  Enc.  Law,  p.  344.  Roscoe,  In  his 
treatise  on  Criminal  Evidence,  says  the  no- 
tion that  acts  of  improper  Intimacy  cannot 
be  shown.  If  they  disclose  other  and  distinct 
offenses  of  the  same  nature  as  the  one  char- 
ged In  the  indictment  Is  exploded.  To  this 
point  the  language  of  the  court  In  State  v. 
Markins,  96  Ind.  464,  Is  so  pertinent  that  we 
quote  It:  "It  would  be  a  singulw  rule  that 
would  admit  evid^ce  of  lascivious  cooduct 
and  yet  exclude  evidence  at  acts  which,  of 
all  the  series,  supplies  the  strongest  evidence 
that  the  crime  charged  was  one  likely  to  be 
committed.  If  the  mle  were  that  the  state 
might  show  previous  lascivious  conduct,  but 
must  not  show  an  act  of  sexual  Int^course, 
we  should  have  the  singular  anomaly  of  a 
legal  rule  rejecting  evidence  simply  because 
of  Its  strength  and  importance."  If  an  act 
is  so  remote  in  point  of  time  from  the  act 
laid  In  the  indictment  that  the  statute  of  lim- 
itations would  protect  the  participants  in  It 
in  case  of  their  prosecution  for  It  it  Is  still 
admissible  if  it  is  one  of  a  series  of  acts 
Indicating  contlnuousness  of  sexual  inter- 
course. 2  Greenl.  Bv.  |  47,  and  10  Am.  & 
Eng.  Enc.  Ijaw,  p.  S44,  and  cases  cited.  The 
principles  above  stated  are  well  sustained 
by  the  cases  referred  to  as  anthorlty  for 
them,  and  they  are  not  in  confitct  with  any 
mle  established  by  the  decisions  of  this 
ODurt  To  the  extent  that  our  ^  decisions  i 
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thEov  Ug^t  on  fbe  anaitfon  wa  are  eoasia- 
OTing,  they  are  In  accord  with  these  prJn- 
dplea.  ReqrabUcft  t.  Hevlce,  2  Yeates,  114, 
and  Gardner  r.  Madeira.  Id.  46flL  We  con- 
^d<^  tiimfor^  Hiat  It  pn^ier  for  the 
etnmnonweidth  to  Introdnce  eTldraice  of  prior 
lUIdt  telatlmis  betweoi  the  parties,  although 
■nch  erldoice  disclosed  other  Indictable  of- 
fenses of  like  nature  which  wwe  barred 
by  the  atatate  of  Ilmltattons.  This  evidence 
was  carefDlly  restricted  by  Uie  learned  court 
bdow  to  the  purpose  for  which  it  was  deariy 
admlsslU^  and  the  correctness  of  the  in- 
stmctlons  In  regard  to  it  Is  not  questioned 
by  any  apectficati<»i  <tf  wror.  But  It  appean 
In  the  evidence  desorlpttTe  of  the  Incestuous 
relations  between  the  parties  that  the  de- 
fendant dolled  the  prosecutrix  the  pxirilege 
of  attending  church  and  Sunday  achool,  and 
of  social  intercourse  with  the  young  people 
of  the  ndfl^borbood.  While  the  existence 
of  the  fiuft  thus  disposed  was  not  disputed, 
the  learned  connsel  for  the  defendant  con- 
tend that  it  was  Irrelerant,  and  that  its  ap- 
pearance in  the  case  waa  prejudicial  to  tbdr 
dlent.  If  it  be  amceOed  tbat  it  waa  imnup 
terlal  as  an  indepoident  tect,  having  no  re- 
latlcm  to  the  alleged  inceataons  Intercourse 
between  the  parties  It  does  not  foUow  that 
it  waa  80  under  the  drcnmatancea  shown  In 
this  casa  Acewding  to  the  testimony  of 
the  prosecutrix;  the  defendant  baaed  his 
duiial  of  the  privUeces  nunttoned  on  bis  dfr- 
rire  for  sexual  Interconne  with  her.  In  the 
light  of  this  erldttiee,  it  seems  that  the  de- 
nial was  prompted  by  his  Illicit  paaalon,  md 
was  Intoided  to  secure  the  gratification  of  tL 
Wlwtber  It  be  regarded  as  punishment  for 
anwUllngness  to  yield  to  every  demand  of 
his  lust,  or  as  a  method  ot  Increasing  the  cp- 
portnnitieB  for  satisfaction  of  it,  makes  so 
dlfFerence^  aa  In  either  case  It  was  an  act  In 
furtherance  of  hia  Incestuous  purpose^  In 
view  of  the  prosecutrix's  testimony  In  re- 
gard to  the  defendants  explanation  of  the 
act,  and  the  statement  ot  his  reasons  for  it, 
we  cannot  say  tiiat  It  was  Irrelevant 

There  la  no  merit  In  the  fifth  spedflcation 
of  error.  It  Is  defective  and  misleading,  be- 
cause it  does  not  Aow  all  that  waa  dwe 
ander  the  ruling  comidained  of.  The  prose- 
cutrix was  asked  if  she  told  her  brother  and 
sisters  about  the  offlense  cbarged  in  the  in- 
diotmoit  at  the  time  (tf  it,  tw  Immediattiy 
after  its  commission;  and  she  replied  that 
she  did  not,  but  added  that  she  told  her  sla- 
tera  about  It  five  or  six  mmtths  afterwards. 
The  court  refused  to  allow  her  to  state  what 
she  said  to  them,  because,  upon  her  own 
showing,  it  was  not  within  the  ruling  which 
limited  the  evidence  to  what  she  said  at  the 
time  or  Immediately  after  the  offense  was 
committed.  Mo  motion  was  made  by  defend- 
ant's coonsd  to  strike  out  her  answer,  or  so 
much  of  It  as  was  not  slrictiy  responsive  to 
xhe  queetiwi,  nw  waa  any  suggestion  made 
by  them  that  it  waa  in  any  defoee  prejndl* 
clal  to  their  dient.  In  fact,  such  suggestion 


could  not  have  been  made  with  any  Aow 
of  reason  for  tt  We  condn&e^  therefcm, 
that  tba«  la  nothing  in  title  flfOi  spedfict- 
tion  wtdch  callB  for  m  rererari  of  the  Jadt- 
ment 

The  objection  to  flie  ruling  complained  of 
la  the  ninth  spedflcation  ot  error  is  that  tbe 
evidence  offered  was  part  of  the  c<HnmM)- 
wealth's  case  In  chief.  This  being  so,  tiie 
admlBBioii  of  it  in  rebuttal  la  not  asdgnable 
in  KTor.  Flnlay  v.  Stewart,  86  Pa.  St.  1S3. 
and  Brown  v.  Finney,  67  Pa.  St.  214. 

The  d^endant  ought  not  to  object  to  irtm 
the  prosecutrix  said  to  her  grandmother  re- 
specting the  partemlty  of  her  second  child. 
It  was  a  dedaration  In  support  ot  his  om-  j 
tentlon  regarding  Its  paternity,  and  it  ma-  \ 
not  wen  be  claimed  that  he  waa  taiJnred  by  , 
tt.  Judgmoit  affirmed.  ' 


SNTDER  T.  SGHinOK.  I 
(Supreme  Court  of  Penosylvanla.    Frii.  SS,  | 
1886.) 

SxMFTroTn— Twa  or  Cutvim. 
A  dftlm  tor  |800,  exemptions  allowed  | 
Act  1849,  shooid  not  be  raeeted  because  it  wai 
made  six  da?!  after  the  first  advertisemeDt  of  I 
execution  sale,  and  onlj  tea  days  before  iht 
sale,  wliere  the  sale  waa  not  delayed  by  the  ap-  i 
praiseQKDt  of  the  exanptkm,  and  no  addttional  . 
oosts  were  Incurred.  I 

Appeal  frmn  court  of  emnmon  pleas,  Le-  I 
high  county. 

Judgment  by  ctrnfesslon  waa  entned  on  a 
note  in  favor  of  Jonas  Snyder,  to  the  use  of 
Jacob  SnydOT,  against  Hannah  Sduniek,  od 
which  a  fieri  facias  waa  Issued,  and  land 
sold.  Previous  to  sale,  an  appraisement  of 
laOO  exemptions  was  made,  on  demand  of 
defmdant;  and  afterwards  a  rule  waa  grant- 
ed to  show  cause  why  the  amtraiaement 
should  not  be  set  aside.  Frmn  a  Judgment 
dismissing  the  exceptions  to  the  appraiae- 
ment,  and  discharghig  the  rule  to  sbow 
causa,  plaintiff  appeals.  Affirmed. 

The  opinion  of  the  court  below  la  aa  fol- 
lows (Albright.  P.  J.>: 

"The  defendant,  on  March  5, 1800^  ^gned  a 
note  for  the  payment  of  9370  to  the  legal 
plalntltr,  which  contained  authority  to  con- 
fees  Judgment,  a  waiver  of  condemnatiw  ot 
real  estate,  and  an  agreement  for  an  attor- 
ney's commisEdon;  alao  a  atatoment  'the 
same  being  for  purdiase  money.'  A  clause 
waiving  exemption  was  stricken  out  Short- 
ly after  said  date.  Judgment  was  entered  up- 
on the  note.  On  December  IS,  1893,  a  fieri 
flidaa  was  issued.  Pursuant  to  written  di- 
rections of  plaintiff's  attwney,  there  waa  In- 
dMsed  on  the  writ  by  ti»  prothonotary  a 
note  that  the  Judgment  waa  for  pnrdiaae 
mtm^  of  a  bouse  and  lot  describing  the  la^ 
tor,  containing  lUiont  half  an  acr^  and  tiiat 
condemnation  waa  w^ved.  Said  Judgmoit 
when  entered,  became  a  lien  on  9  M/lOO 
acres.  Including  said  half  acre.  The  9  94/lflO 
acres  were  levied  on,  uid  won  sold  under 
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the  nerl  ffeclas  as  wte  tract,  on  Jasuary  5, 
l£94,  for  $700.  Tbe  first  day  of  the  term 
was  January  1,  1804.  Tbe  relatlre  Tallies  of 
tiie  half  acre  and  what  defendant  owned  be- 
fore Its  purchase  do  not  appear.  The  con- 
veyances to  defendant  recite  the  con^dera- 
tion  for  the  half  acre  to  have  been  ^70,  and 
tliat  for  the  residue  <made  In  1888)  $800. 
Tbe  sheriff  found  no  peraonal  property.  He 
advertised  the  land.  The  notice  of  sale  was 
in  two  newspapers  published  on  December 
20  and  27,  1803.  and  Jannary  8,  18M.  Tbe 
uniy  time  tbe  sheriff  saw  the  defendant  was 
on  December  26th,  when  be  called  at  her 
place  of  residence,  and  served  on  ber  a  hand- 
bill notice  of  the  sale.  She  was  a  woman  88 
years  of  age,  and  then  residing  with  rda- 
Uves  8  or  10  miles  from  tlie  land  in  question. 
There  la  no  ahowlng  by  either  side  as  to 
whetbn  defwdant  knew  of  the  execntlon 
l>efore  the  servloe  of  the  handbill.  The  ap- 
praisMuent  was  made  on  the  day  of  sale,  but 
Iwfore  tbe  sale.  The  appnrisers  certified 
tliat  the  land  could  not  be  divided.  On  Feb* 
mary  5,  ISM,  plaintiff  filed  exceptions  to  the 
appraisement,  and  took  a  rule  to  set  it  aside. 
Certain  ^c^tions  allege  fraud  by  defend- 
ant by  reason  of  a  sale  by  her  of  personal 
property,  shortly  before  tbe  issuing  of  the 
writ.  These  were  not  insisted  on  at  tbe  ar- 
gument. They  are  not  sustained.  The  same 
Is  the  case  regarding  tbe  exception  that  the 
judgmrat  represents  purchase  money,  and 
that  such  fact  bars  tbe  claim  for  exemption. 
Tbe  main  contention  la  tbat  tbe  demand  was 
made  too  late. 

"^\1ien  the  question  Is  the  debtor's  right  to 
exemption  of  real  estate,  is  It  to  be  held  that 
it  is  lost  because  of  delay  In  the  demand, 
when  It  appears  that  the  claim  was  made 
the  tenth  day  after  the  issuing  of  tbe  writ, 
and  there  Is  no  showing  of  knowledge  by 
defendant  of  the  execution  before  the  time  of 
dCTiand?  Said  question,  applied  to  this 
case,  Inrolvee  the  further  fact  that  the  rec- 
ords showed  that,  as  to  a  part  of  the  real 
estate  seized,  the  debtor  was,  and  as  to  the 
rest  doe  she  was  not,  eitltled  to  exemption. 
'The  general  rule  Is  that  the  exemption 
abould  be  allowed  when  it  can  be  done  with- 
out i»rctJudice  to  tbe  rights  of  creditors.  It 
must  not  be  iumece«»rily  delayed  until 
costs  have  beoi  incorred  which  might  have 
been  readily  av<dded.  Oomman's  Appeal, 
90  Pa.  St.  257.  In  a  number  of  cases  it  has 
been  beld  to  be  in  time  if  made  at  a  period 
M  early  as  not  to  d^y  the  sale,  or  to  re- 
quire new  advertisements.  Gom.  v.  Boyd, 
56  Pa.  St.  402;  Tost  v.  HeCfner,  69  Pa.  St 
70.*  Justice  Clark,  in  WilUamson  t.  Erumb- 
haar,  132  Pa.  St  461,  10  Aa  281.  In  that 
case  the  execution  had  Issned  on  May  28. 
18SSL  A  d«nand  for  exemption  was  made 
on  June  Otb  of  same  year.  No  day  of  sale 
had  been  fixed  then,  ne  advertisements  post- 
ed, Dor  was  it  shown  that  any  other  expense 
Uad  beoi  incorred.  It  was  decided  that  tbe 
"laiiD  was  made  In  tlma    Unless  there  is  a 


waiver  or  Dtha*  specific  act  of  the  defwdant 
which  without  a  doubt  deprives  blm  of  tbe 
right  to  exemption  brought  to  the  shnlfl'a 
notice,  that  officer  ought  to  make  tbe  ap- 
pralsem^t  If  It  Is  alleged  that  the  allow- 
ance was  Illegal,  the  remedy  Is  by  moving  to 
set  aside  the  appraisement  Case  last  cited, 
and  Selbert's  Appeal,  78  Pa.  St  369.  Tbe 
exemption  act  of  1849  excepts  from  seizure 
?300  worth  of  property,  besides  wearing  ap- 
parel, etc.  It  provides  that  If  requested  by 
the  debtor,  tbe  sheriff  shall  cause  an  ap- 
praisement of  the  property  the  debtor  dects 
to  be  made.  In  case  of  land,  what  Is  thus 
exempt  shall  be  set  off  by  metes  and  bounds 
if  a  division  wlU  not  spoil  tbe  whole.  If  what 
Is  chosen  does  not  exceed  in  value  what  the 
debtor  Is  ^titied  to^  the  whole  tract  is  set 
apart  for  him.  If  there  can  be  no  division, 
he  receives  the  proceeds  of  tbe  sale  of  the 
land.  Where  Inquisition  is  waived,  the  sher^ 
iff  may  sell  land  on  the  first  writ;  but  he 
must  advertise  the  proposed  sale  In  news- 
papers once  a  week  during  three  successive 
weeks,  and  by  handbills,  one  of  which  shall 
be  given  to  the  defendant,  and  one  fixed  on 
tbe  premises  10  days  before  the  sale.  Exe- 
cution Act  183C,  {S  45,  62,  63  (P.  I^  772). 

"In  this  case  the  sale  took  place  10  days 
;  after  tbe  first  notice  in  tbe  newspaper.  The 
liandbtll  was  served  on  the  defendant  tbe 
10th  day  before  the  sale,  at  tbe  place  she 
was  thai  residing,  which  was  in  a  township 
other  than  and  not  adjoining  the  one  in 
which  the  land  lay.  There  Is  no  proof,  di- 
rect or  by  Inference,  that  she  knew  of  tbe 
seizure  of  her  property  l>efore  such  service. 
Consequently  she  could  not  have  avoided  by 
a  prompt  claim  the  expense  of  the  first  inser- 
tion of  the  advertisement  on  December  20tb, 
In  view  of  the  facts,  the  case  does  not  admit 
of  serious  argument  whether  defendant's 
laches  occasioned  tbe  expense  of  advertising 
on  Wednesday,  December  20tb,  under  the 
writ  Issued  on  the  previous  Saturday,  which 
was  December  IGtb.  No  neglect  to  dalm 
appears.  Defendant  did  not  know  that  an 
execution  was  out  until  tbe  sheriff  called  on 
ber.    She  made  a  claim  then. 

"AprU  2,  1^.  tbe  rule  Is  discharged,  and 
tbe  exceptions  to  the  ai^ratsemait  dismiss- 
ed." 

Evan  Holben,  for  appelant  James  L. 
Marsteller,  for  appellee. 

PER  OURIAU.  We  find  nothing  In  this 
record  that  would  have  Justified  tbe  rejec- 
tion of  defendant's  claim  to  the  fSOO  exemp- 
tion, either  on  the  ground  that  It  was  too 
late,  or  for  other  reasons  suggested  by  plain- 
tiff's exceptions  thereto.  The  sale  was  not 
delayed,  nor  were  costs  Incurred  that  mlgM; 
have  been  avoided  by  an  earlier  presenta- 
tion of  tiie  claim.  There  was  therefore  no 
error  In  dismissing  tbe  exertions  and  die- 
charging  the  rule  to  set  aside  the  appraise- 
ment The  questions  presented  by  plalntUT's 
exertions  have  been  sufficiently  eonslderedi 
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and  pi«pnly  disposed  <tf  tn  the  opinion  of 
the  court  b^ow.  Fot  reasons  tbere  given, 
the  decree  ahotild  not  be  disturbed.  Decree 
affirmed,  and  api>eal  dismissed,  with  costs  to 
be  paid  by  appellant 


BARRY  V.  HILL  et  al. 
(Snpreme  Conrt  of  Pennsylvania.    Feb.  18, 
1805.) 

Action  roB  Qbodhd  Rent— Evidbkob— Trust  ex 
Haluioio— Wbat  Conbtitcte»— Limita- 
tions. 

1.  In  an  action  for  gronnd-rent  arrearB,  It 
appeared  that  B.,  a  former  owner,  assigned  it 
by  recorded  deed  to  idaintiff's  devisor,  and  aft- 
erwards aaalKDed  It  to  a  building  assodation, 
which  coDTeyed  to  defendant  nearly  10  years 
after  the  assignment  to  snch  devisor.  Seld, 
that  proof  that  the  conveyance  from  B.  to  such 
devisor  was  made  without  consideration,  and 
under  an  agreement  that  the  ground  rents  were 
to  lie  sold  subject  to  the  ezdnsive  ownership  of 
B.;  that  the  devisor  had  do  interest  in  them; 
and  that  B.  received  the  interest  for  bis  own 
QSfe  after  the  assignment,— did  not  establish  a 
trost  ez  maleficio  in  favor  of  B.  aod  his  soc- 
cesBors  in  title,  including  defendant. 

2.  Act  Apiil  22,  1856,  whidi  prohibits  any 
right  of  entry  by  reason  of  any  implied  or  re- 
aulting  trust  but  within  five  years  after  the 
trust  accrued,  applies  to  the  attempted  estab- 
lishment of  a  tmat  ex  malefido. 

Appeal  from  cout  of  comm<m  pleas,  Phil- 
adelphia connl7. 

Action  by  Thomas  Barry  against  Edward 
0.  Hill  to  recover  ground  rent.  Rebecca  L. 
GlUesple,  terre  tenant,  was  permitted  to  In- 
tervene and  defend.  From  a  Judgment  for 
plaintiff,  the  terre  tenant  appeals.  Affirmed. 

The  suit  was  brought  on  the  4th  Febmarr, 
1898,  to  recover  ground-rent  arrears  reserved 
out  of  premises  on  Baacroft  street  In  Phila- 
delphia, conveyed,  in  1871,  by  Matthew  Hall 
to  Edward  C.  Hill,  by  deeds  which  reserved 
two  ground  rents  of  $48  per  year  each. 
These  ground  rents  were  assigned  by  Mat- 
thew Hall,  the  covenantee,  to  John  Bards- 
ley,  in  1873,  and  by  John  Bardsley  to  Thom- 
as Gannon,  in  1877.  The  deeds  above  re- 
ferred to  were  recorded  at  Philadelphia, 
each  within  a  few  months  of  its  date.  It 
was  alleged  that  Thomas  Gannon,  while  ap- 
parently from  the  record  the  last  assignee 
of  these  ground  rents,  died  on  October  24, 
1880,  having  by  his  last  will,  dated  October 
8,  1880,  devised  all  his  estate  to  Thomas 
Barry,  the  plalntifF.  The  specific  claim  was 
for  arrears  of  ground  rent  accruing  on  and 
after  September  1,  1881,  with  Interest  on 
each  item  of  the  arrears.  The  present  own- 
er of  the  premises,  Rebecca  L.  Gillespie, 
by  leave  of  the  court,  intervened  to  defend. 
The  defense  was  that  John  Bardsley  made 
the  assignment  to  Thomas  Gannon,  a  man 
In  his  employment,  In  1877,  only  for  his 
(BardsIey'B)  convenience;  and  that  Bardsley 
retained  the  ovrnerslilp  and  control,  and  In 
16T9.  by  a  deed  then  recorded,  assigned 
these  ground  rents  as  his  own  to  the  Sam- 
uel Miller  Savings  &  Building  Association. 


which,  in  188S,  assigned  them  to  WinSaci 
Whiteside,  the  then  owntge  of  the  inremises, 
thus  effecting  an  CTtlngulshmMit.  At  tfa( 
trial,  Blddle.  J.,  refused  to  admit  erldenee 
to  prove  this  d^ense,  and  Instructed  the 
}ury  to  render  the  verdict,  which  was  ec- 
tered  for  the  full  amomit  claimed  by  the 
plaintiff. 

John  G.  Johnson  and  Heniy  T.  I>echen. 
for  appellant  Jos.  V.  Gallagher  and  F.  B. 
Bracken,  for  appellee 

GREEN,  3.  The  deed  from  Bardsl^  to 
Gannon  was  made  January  18,  1877.  and 
was  recorded  September  26,  1877.  It  con- 
tained, amcmg  other  things,  an  assignment 
to  Gannon  of  the  ground  rents  now  In  ques- 
tion. The  ai^Uant  aUeges  that  Budsler, 
In  1879,  by  a  deed  thai  made  and  reooided, 
assigned  the  same  ground  roits,  as  bis  own, 
to  the  Samnd  Hlllw  Savlnga  ft  Building  As- 
Boclatttm,  whicb.  In  1882,  asslgaed  tbem  to 
WUUam  Whlte^de,  the  thai  owner  of  the 
premises,  thus  effecting  an  extinguishment 
An  examination  of  the  record  of  deeds,  at 
any  time  after  S^^traiber  26.  1S77,  would 
have  dlsdoeed  the  conveyance  by  Bardsley 
to  Gannon,  which  was  therefore  notice  to  all 
the  world  of  Gannon's  title.  That  title  de- 
volved upon  the  presMit  plaintiff  by  Tlrtue 
of  the  will  made  by  Gannon  October  8,  1880. 
and  duly  proved  on  October  27,  1880.  The 
plaintiff's  title  was  therefore  disclosed  t^^ 
the  record  from  the  latter  date.  The  de- 
fendant's title  was  acquired  by  deed  from 
Whiteside  and  Hall,  trustees,  dated  March 
7,  1890.  at  which  time  phUntlfrs  tlUe  had 
been  nearly  10  years  of  record,  and  with 
nothing  showing  any  reconveyance  from 
Gannon  to  Bardsley.  In  these  circumstan- 
ces, the  defendant  Mm.  Qlliespie  offered  to 
show  on  the  trial  that  the  conveyance  from 
Bardsley  to  Gannon  was  made  without  con- 
sideration, and  upon  the  agreement  that  the 
ground  rents  were  to  be  sold  subject  to  the 
exclusive  ownership  of  John  Bardsley,  and 
that  Thomas  Gannon  had  no  Interest  in 
them;  also,  that  Bardsley  received  the  Inter- 
est for  his  own  use  after  the  date  of  the  as- 
signment; also,  that  c«*tain  other  ground-rent 
papers  were  In  the  custody  of  Mrs.  Gillespie, 
received  in  the  ordinary  course  of  convey- 
ancing. This  offer  of  testimony  was  reject- 
ed by  the  court  below,  and  to  this  decision 
the  second  assignment  of  error  is  made,  thus 
raising  the  chief  question  in  the  case. 

It  is  contended  that  the  proof,  if  recelTed, 
would  have  established  a  trust  ex  maleftclo 
in  favor  of  Bardsley,  and  therefore  of  bis 
successors  In  the  title.  It  Is  contended  for 
the  appellee  that  the  proof  offered  would 
not  establish  a  trust  ex  maleflcto,  and,  if  it 
did.  the  trust  is  barred  by  the  statute  of 
limitations.  It  seems  to  us  that  both  these 
objections  are  fatal  to  the  offer.  A  trust 
ex  maleflcto  can  only  result  from  some  act 
of  bad  faith,  and  a  mere  r^usal  to  perfono 
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a  parol  ccmtract  to  hold  or  conrey  land  Is 
Dot  Buffidott  to  create  Buch  a  tnut  There 
is  no  act  of  bad  fftlth  on  the  part  of  Oannon 
alleged  in  the  offer.  He  was  a  mere  gran- 
tee of  the  ground  rents,  without  considera- 
tion, and  subject  to  an  agreement  to  sell 
them  for  the  exdosire  use  of  Bardsley,  ac- 
cording to  the  offer.  The  absence  of  con- 
sideration would  be  of  no  moment  of  Itself, 
and.  In  point  of  fact,  Gannon  never  sold  the 
ground  rents  to  any  one.  On  the  contrary. 
It  Is  a  part  of  the  offer  of  proof  that  Bards- 
ley  received  the  interest  for  his  own  use 
after  the  assignment  It  was  not  proposed 
to  proTe  that  Gannon  ever  denied  the  al- 
leged parol  agreement,  or  that  he  made  any 
effort  to  prevent  Bardsley  from  taking  the 
rents,  or  that  he  ever  asserted  title  In  hlm- 
s^f,  or  did  any  act  in  contravention  of  the 
agreement  offered  in  evidence.  He  simply 
continued  to  hold  the  title  which  Bardsley 
Toluntarily  gave  blm,  ontU  bis  death.  As 
bis  death  did  not  occur  until  nearly  four 
years  after  the  inceptlcm  of  his  title,  Bards- 
ley had  ample  opportunity  to  assert  and  se- 
cure his  claim  of  title  during  Gannon's  life, 
but  it  does  not  appear  that  be  ever  did  so. 
In  such  circumstances,  we  think  it  impossi- 
ble to  raise  a  trust  ex  maleflclo. 

But  even  if  the  offer  had  gone  further, 
and  aU^ed  a  breach  of  the  parol  agreement, 
it  would  not  have  been  sufficient   In  Kel- 
lum  V.  Smith,  83  Pa.  St  168,  we  held  that  a 
promise  to  purchase  real  estate  at  a  sheriff's 
sale,  and  to  convey  it  to  the  defendant  In 
the  execution  whenever  he  should  repay  to 
the  purchaser  their  advances  to  him,  does 
Qot  raise  a  resulting  trust  In  favor  of  the 
defeadant   Strong,  J.,  delivering  the  opin- 
ion, said:    *^hen  the  purchaser  at  a  sher^ 
UTs  sale  promises  to  hold  for  the  debtor,  and 
afterwards  refuses  to  comply  with  his  agree- 
ment the  fraud,  if  any,  Is  not  at  the  sale, 
uot  In  the  promise,  but  In  Its  subsequent 
breach.   That  is  too  late.    It  Is  abundantly 
settled  that  equity  will  not  decree  such  a 
purchaser  to  be  a  trustee,  unless  there  Is 
something  more  than  the  mere  violation  of  a 
parol   agreement  *  *  *  It  may  In  all 
oases  be  assumed  that,  when  a  promise  Is 
made  to  buy  or  bold  for  another,  confidence 
Is  larlted,  and  more  or  less  reposed.    So  It 
is  In  every  parol  contract  for  the  purchase 
of  lands.   But  the  statute  of  frauds  would 
be  wOTse  than  waste  paper  If  a  breach  of 
the  promise  created  a  trust  In  the  promisor 
which  the  contract  itself  was  InsuffielCTit  to 
ratsew"   In  WilUard  v.  WUltard,  56  Pa.  St 
119.  we  bdd  that  In  a  transaction  claimed 
to  create  a  resulting  trust,  if  titers  Is  noth- 
ing more  than  Is  implied  from  the  violation 
dC  a  parol  agreonait,  equity  wUl  not  decree 
tbe  purchaser  a  trustee.   Said  Agnew,  J., 
Id  an  (pinion  reviewing  the  cases:  "The 
language  of  tbe  cues  was  almost  run  into  a 
fotmnU  In  which  it  Is  said:   'But,  where 
time  is  nothing  more  In  the  transactlm 
tluQ  Is  Implied  from  the  vlolati<m  of  a  parol 


agreement,  equity  will  not  decree  the  pur- 
chaser a  trustee.' "  Porter  v.  Mayfield,  21 
Pa.  St  263,  is  to  the  same  effect  In  Hoge 
V.  Hoge,  1  Watts,  214,  Gibson,  J.,  said: 
"The  question  has  been  as  to  the  circum- 
stances which  constitute  such  a  fraud  as 
will  be  made  the  foundation  of  a  decree. 
A  mere  refusal  to  perform  the  trust  Is  un- 
doubtedly not  enough,  else  the  statute  which 
requires  a  wilt  of  lands  to  be  In  writing 
would  be  altogether  inoperative."  There  are 
many  other  cases  of  tbe  same  kind,  but  It  Is 
unnecessary  to  cite  them.  Aa  to  the  statute 
of  limitations,  tbe  cases  are  equally  dear, 
and  the  bar  of  the  statute  applies  as  well  to 
resulting  trusts  which  arise  ex  maleflclo  as 
to  those  which  are  founded  upon  the  pay- 
ment of  purchase  money.  In  Christy  v.  8111, 
95  Pa.  St  380,  which,  od  Its  facts,  was  a 
clear  case  of  fraud,  and  a  consequent  result- 
ing trust  ex  maleflclo,  we  held  that  the  trust 
was  barred  by  tbe  sixth  section  of  the  act  of 
April  22,  1806,  which  prohibited  any  right 
of  entry  by  reason  of  any  Implied  or  result- 
ing trust  but  within  five  years  after  the 
trust  accrued.  In  HolUnshead's  Api>eal,  103 
Pa.  St.  1&8,  we  held  the  same  doctrine,  and 
also  that  there  must  be  more  than  the  viola- 
tion of  a  mere  parol  agreement  respecting 
land  to  create  the  trust  We  applied  the 
same  rule  to  another  case  of  trust  ex  male- 
flclo, in  Sflllman  v.  Haas,  151  Pa.  St  &2, 
26  AtL  72,  and  held  It  was  barred  by  the 
statute.  In  Way  v.  Hooton,  156  Pa,  St  8,  26 
Atl.  784,  we  enforced  tbe  rule,  again  hold- 
ing that  the  act  of  1856  was  a  statute  of  re- 
pose, requiring  a  liberal  construction  in  sup- 
port of  titles,  and  h<dding  that  It  nmtalned 
no  exception  in  favor  of  pmons  under  dis- 
abilities. 

It  Is  not  essential  to  pursue  the  subject 
further.  This  title,  by  means  of  a  trust  ex 
maleflclo,  is  sought  to  be  set  up  without 
proof  of  any  fraudulent  acts,  either  In  the 
Inception  of  the  title  or  subsequently, 
agftlnet  a  good  record  title  10  years  after  Its 
Inception;  and  we  are  clearly  of  opinion 
that  It  cannot  be  done. 

We  do  not  consider  the  flrst  assignment  of 
error^  as  it  becomes  entirely  unimportant 
in  view  of  the  testimony  subseqn^tly  given 
and  of  the  consldoattons  above  expressed 
upon  the  main  subject  of  contention.  Judg- 
ment affirmed. 


OANDT  V.  0IUSSON  et  aL 

(Supreme  Court  of  Pennsylvania.    Feb.  25, 
1895.) 

XjAUDLOBD  4ND  TbKANT— DSATH  OV  TsyA-NT— Dis- 

TB1.INT  OT  Goods  js  Hahds  or  adhiku- 

TBATOH. 

A  lease  which  glTes  tbe  lessor  a  right  of 
dlstresB,  and  extends  the  rights  and  liabilities 
of  the  parties  to  their  respective  "heirs,  ezec< 
ntors,  administrators,  sacceaaors,  afid  as^gns." 
does  not  authorize  the  legal  representatives  of 
tbe  deceased  lessor  to  distrain  for  r^^ut-thel^ 
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Mods  of  his  deceaaed  lenee  ia  the  haada  oi  tha 

nitter'a  admlniBtrator. 

Appeal  from  court  of  common  pkaa,  PliU- 
adelphla  coant7;  Anu^d,  Judge. 

AcUai  of  nsderin  by  George  8.  Gandj,  ad- 
minlatrator  of  the  estate  ctf  Hairtoon  Robbina, 
deceaaed,  agalnat  Frederick  8.  Dlcten  and 
etbera,  landlorda,  and  George  B.  McClellao, 
bailiff,  In  wtalcb  a  Judgment  directed  for  de- 
toidaiitB  waa  act  aald^  and  a  new  trial  grant- 
ad.  From  a  Jndgmeit  oktraed  on  a  verdict 
directed  hj  the  crart  la  tvroc  of  plaintiff,  de- 
fendanta  appeaL  AfBrmed. 

The  oplnlou  (tf  the  court  below,  on  grandng 
a  new  trial  after  verdict  for  defendanta,  la 
aa  followa  (Arnold.  J.):  "Harrlaon  Robbina 
was  tenant  of  916  Ghestnut  atreet,  under  a 
yearly  lease,  at  $^800  a  year,  payable  quarter- 
ly on  the  24th  of  January,  AihtII,  July,  and 
October.  It  was  agreed  In  the  lease  that  all 
goods  m  the  premises,  and  tor  thirty  days 
aft^  removal  therefrom,  ahonld  be  liable  to 
distress  for  rent  Mr.  Bobbins  died  June  11, 
1S92,  and  letters  of  administration  on  his  es- 
tate were  granted  to  the  plaintiff,  who  re- 
moved the  goods  from  916  to  924  Ghe^ut 
street,  for  the  purpose  of  selling  the  same  and 
applying  the  proceeds  to  the  payment  of  the 
decedent's  debts.  A  quarter's  rent  fell  due 
on  July  24, 1892,  and  on  August  12, 18&2,  the 
landlords  distrained  thwefor  on  the  goods 
of  the  Intestate  at  Nos.  916  and  924  Cheatnut 
street,  to  the  last  of  which  places  most  of  the 
goods  had  been  removed  between  June  11 
and  July  24.  1892.  The  plaintiff  thereupon 
commenced  this  action  of  replevin,  and  the 
question  Is  whether  tiie  distress  was  lawful. 
The  right  of  distress  comes  from  the  civil 
law,  under  which  land  that  was  let  to  a  ten- 
ant was  considered  as  hypothecated  and  held 
in  pledge  to  pay  the  rent,  and  the  whole  prof- 
its arlidng  from  the  land  ws-e  liable  to  be 
sold  for  the  payment  and  satisfaction  of  the 
rent  Glib.  Bents,  pp.  3,  26,  92;  Tayl.  Landl. 
&  Ten.  S  556.  At  the  common  law  a  distress 
for  rent  could  not  be  made  after  the  termina- 
tion of  the  relation  of  landlord  and  tenant, 
which  might  happen  by  the  death  of  either, 
and  therefore  the  statute  of  8  Anne,  c.  14 
(1710),  was  passed,  to  give  a  remedy  to  the 
landlord,  by  enacting  that  his  execute  might 
distrain  within  six  months  after  the  termina- 
tion of  the  lease,  but  during  the  pottettion  of 
ike  tenant  from  whom  euch  arreari  beeams 
dve.  These  italicized  words  were  omitted 
from  our  Pennsylvania  statute  of  March  21, 
1772,  which  re-enacts  the  statute  of  Anne, 
probably  because  they  were  considered  su- 
perfluous, and  merely  declaratory  of  existing 
law.  Clifford  v.  Beema,  3  Watts,  246.  The 
Bngllsh  statute  limits  the  right  of  the  ex- 
ecutor of  a  landlord  to  distrain  to  six  months 
after  his  death,  while  the  right  of  the  executor 
to  distrain  under  our  statute  Is  without  limit 
as  to  the  time  when  it  may  be  exercised. 
Moss'  Appeal.  35  Fa.  St.  162;  Lewis'  Appeal, 
66  Ptt.  St.  312.  So  much  as  to  the  right  of 
the  landlord  to  distrain.    As  to  the  Liability 


to  dtstrslnt,  another  question  artoea.  and. 
notwithstanding  the  early  dedskms  In  Eng- 
land, the  law  may  now  be  considered  as  weD 
settled  there  that  then  Is  no  right  to  distrain 
In  a  case  like  this,  m  Bradby,  IM  77.  It  li 
■aid  that,  aa  a  dlstreas  la  In  the  natore  of  a 
remedy  upon  the  land,  It  tb«  tenant  be  dead 
the  goods  of  the  deceased  remaining  thereon 
may  be  distrained  in  the  hands  of  his  execotor 
or  administrator  for  rent  accruing  before  and 
aftw  his  death.  Fat  thia  the  antliw  dtes 
Botton  V.  Canham,  PoU.  125  ^  ft  28  Car.  IL. 
A.  D.  16TC),  which  was  not  a  ivoceeding  on  a 
distress,  but  an  action  against  an  executor 
far  rent  In  arrear,  and  the  dlspnte  waa  ov«r 
a  question  of  priority  in  the  diatrtbuUtm  of 
the  powmal  estate  of  a  decedent.  Another 
caae  cited  Bradby  la  BnUthw^te  Ooofc- 
sey  (1790)  1  H.  BL  46S,  decided  p9  cnrlam. 
and  without  reaaona  asrigned.  On  lo(Mng 
at  the  arguments  in  bdmlf  of  the  naoeesafnl 
landlords,  we  find  it  based  on  three  English 
stattttea,  neltheF  of  which,  however.  1>y  ex- 
press words  or  fair  Inference^  confers  a  right 
on  the  landlord  to  distrain  on  the  goods  of  s 
deceased  tenant  Ferbn^  however,  the  rea- 
son given  by  the  court  of  appeals  of  New  Jtf- 
sey  was  the  true  reasm  of  the  law.  That 
court  said  that  Hmder  tbe  old  law  it  was  a 
mere  strunls  among  the  creditors  for  prior- 
ity) and  the  law  was  Indifferent  who  sncceed- 
ed.'  Wood  V.  Hopkins,  S  N.  J.  Law,  283.  Id 
Turner  v.  Barnes  (1882)  2  Best  ft  8.  435. 
Bralthwalto  Cocisaey  was  declared  not  to 
furnish  a  inecedent  to  be  followed,  and  ft 
was  decided  that  when  a  toiant  at  will  at  a 
yearly  rent  died,  owing  rent  In  anear,  and 
the  day  aftor  his  death  the  landlord  distrain- 
ed, the  home  b^ng  occupied  by  the  lessee's 
servants,  tiie  distress  was  unlawful.  A  mod- 
em Bn^h  writer  (Foa,  Land!.  &  Ten.  <hi 
page  408)  well  expresses  the  law  when  he  sajs 
that  the  right  to  dtetraln  after  the  death  of  the 
tenant  must  be  limited  to  the  case  In  which  the 
personal  representative  becomes  tenant  under 
the  lease  in  his  testator's  place,  and  the  ar- 
rears distrained  for  have  not  actually  ftilleo 
due  until  after  the  death.  The  question  bas 
been  considered  and  decided  in  two  cases 
in  this  state,  in  the  first  of  which— Hoskins 
V.  Houston,  2  Clark  (1844)  489-^udge  Lewis, 
in  the  common  pleas,  hrid  that  a  landlord 
has  no  right  to  distrain  for  rent  after  the 
death  of  the  tenant.  Judge  Lewis'  t^lnlos 
is  an  elaborate  dissertation  upon  the  law  oa 
this  subject,  and  he  comes  to  the  ctmclusloQ 
that  since  our  acts  of  1772,  1794,  and  1834. 
providing  for  the  distribution  of  a  decedent's 
estate,  no  priority  can  be  obtained  by  a  dis- 
tress levied  after  the  death  of  a  tenant  The 
other  case  is  Stahlman's  Estate  (1S79)  20 
Plttsb.  I.«g.  J.  113,  In  which  Judge  Hawkins, 
of  the  orphans'  court  of  Allegheny  county,  is- 
sued an  InjunctlMi  to  prevent  a  landlord  from 
proceeding  by  a  distress  for  rent  after  the 
death  of  the  tenant  We  hare  not  ovorlooked 
the  agreement  In  the  lease  In  this  case  that 
the  goods  on  the  preo^ses  should  be  Uablt 
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tor  rent  for  Xhtcty  days  after  their  removal 
from  tbe  premises,  but  consider  Utat  tbls  ap- 
plies mer^j  to  a  Psmoval  during  tbe  life  at 
tbe  tenant;  nor  tlie  other  agreement  In  tbe 
lease  that  the  rights  and  liabilities  of  either 
of  the  par  dee  sball  extend  to  the  beirs,  ex- 
ecutors, administrators,  bocccsbots,  and  as- 
sies of  sacb  party.  The  tenant  cannot,  by 
any  such  agreements,  deprive  other  parties 
or  their  tight  to  have  tbe  personal  estate  of 
a  decedent  admbiistered  according  to  the 
Gtatnte  ot  distributions  wltbout  any  prefer- 
ence other  than  those  given  by  It  It  Is  a 
rule  without  an  exxeptiou,  said  Ohlerf  Jnatioe 
Gibson  in  Pierce  v.  Skiott,  4  Watts  &  8.  344, 
that  a  landtord  cannot  distrain  goods  which 
are  In  the  custody  of  the  taw;  and  Judge 
Lowrle,  In  Ulckle's  Adm'r  v.  Miles,  1  Grant, 
Cas.  320,  said  tliat  the  goods  of  a  deceased 
lessee  are  not  liable  to  distress.  Tbe  act  of 
FebrtuLTj  24,  1884,  which  gives  the  landlord 
the  second  prtference  In  distribution,  would 
be  neutralized  if  the  landlord  could  by  a  dis- 
tress obtain  the  first  place  as  to  goods  on  the 
demised  premises.  There  would  be  no  ne- 
cessity tar  giving  the  landlord  a  second  ivef- 
erence  as  to  snch  goods  if  be  could  by  a  dis- 
traint obtain  a  priority  over  all  other  cred- 
itors. The  InfldlTency  of  the  deceased  tenant 
makes  no  differenoe  in  the  application  ot  . 
tbe  law,  which  was  Intended  prlndpally  for 
just  snch  cases;  fcr.  If  the  estate  were  sol- 
vent, the  preferences  would  not  consume  the 
estate  b^ore  all  the  credUors  were  paid,  la 
tbe  language  of  Judge  Woodward  in  Moss' 
Appeal,  35  Pa.  St  t«2,  no  attentive  reader 
can  doubt  that  tbe  legislature  meant  to  sub- 
stitute tbe  landlord's  daSm  on  tbe  ^oceeds 
of  an  execution  or  Bdmlnistrati<»i  for  his 
right  of  distress.  As  death  brings  admlnls-* 
tratltm.  the  same  as  judgment  brings  execu- 
tion and  levy,  wllit  th^  preferences  and 
equalities,  it  is  not  In  the  power  of  parties 
to  defeat  tbe  rl^its  ot  creditors  which  are 
vested  in  them  by  law.  Upon  tbe  death  of 
a  tenant  his  personal  estate  Is  placed  at  once 
In  tbe  gra^  of  the  law,  and  no  creditor  can 
obtain  any  advantage  over  anbtber,  either 
by  distraint,  execution,  or  agreement.  The 
vardict  In  favor  of  Ute  defendants  being  er- 
roneous, it  Is  therefwe  set  aside^  and  a  new 
trial  granted." 

£w  Hnnn  Hanson,  tm  appellants.  Frank 
P.  Priehard  and  JcAn  6.  Johnson,  for  ap- 
pellee. 

McCOLLUM,  J.  We  think  tiie  learned 
Judge  of  the  court  below  reached  a  correct 
coDclutioa  Id  this  case,  and  gave  good  rea- 
sons txa  it  The  omtentlon,  briefly  stated, 
concerns  the  ilfbt  of  the  legal  represeiit&< 
tives  of  a  deceued  Issaor  to  distrain  for 
rent  due  the  goods  and  diattels  ot  his  de- 
ceased lessee  in  the  hands  ot  the  administra- 
tor of  the  lattM;  They  base  their  claim  of  a 
right  so  to  do  opon  the  lease  which  created 
tbs  r^tlim  of  landlord  and  tenant  between 
tbe  deoedwta*  and      Its  tanns  ext«ided  to 
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their  respective  "heirs,  executors,  admtn- 
istrntors,  successors,  and  assigns"  their  re- 
spective rights  and  liabilities  under  It  Tbe 
right  of  distress  as  defined  by  the  lease 
was  exercisable  on  tbe  nonpayment  at  ma- 
turity of  any  quarter's  rent,  and  Included 
goods  while  on  the  premises  and  for  SO  days 
after  their  removal  therefrom.  It  Is  undis- 
puted that  the  goods  replevied  In  tbis  case 
were  distrained  by  the  legal  representatives 
of  tbe  lessor  while  In  the  custody  and  under 
the  control  of  tbe  administrator  of  tbe  lessee, 
and  the  question  to  be  decided  is  whether 
the  dlsti-ess  was  authorized  by  tbe  provislouB 
of  the  lease  to  which  referesice  has  been  made. 
Tbe  distrainors  have  not  brought  to  our  no- 
tice any  decision  of  this  court  which  direct- 
ly sustains  their  claim,  nor  do  we  know  of 
any.  Tbey  have  cited  Grata  v.  Bayard,  11 
Serg.  &  R.  41;  Laughlin  v.  Lorenz,  48  Pa. 
St  275;  and  Leafs  Appeal,  106  Pa.  St  &05,— 
as  analogous  la  principle  to  the  case  at  bar. 
In  the  first  case  cited  it  was  held  that  by  ex- 
press agreement  a  partnership  may  con- 
tinue after  tbe  death  of  one  of  the  partnov; 
and  further,  that  upon  the  assignment  by 
the  survivor  of  the  firm  effects  for  the  benefit 
of  creditors,  the  whole  partnership  fund. 
Including  what  was  contributed  thereto  by 
tbe  deceased  partner's  estate^  passed  to  tbe 
assignee,  and  was  applicable  to  the  partner- 
ship debts.  Laughlin  v.  Lorenz  decided  that  * 
the  legal  representatives  of  a'  deceased  part- 
ner may  carry  on  the  business  for  and  bind 
the  estate  where  a  covenant  to  that  effect 
existed  In  the  articles  of  copartnership,  or  be 
directed  by  will  that  It  should  be  done. 
LeaTs  Appeal  recognized  the  validity  of  a 
stipulation  In  tbe  ci^tartnerebip  articles  for 
the  coDtlnnance  nt  tbe  fli-m  after  the  death 
of  a  member,  and  enforced  the  principle  that 
during  tbe  continuance  of  It  real  estate  con- 
stituting a  part  of  the  partnership  fund  must 
be  regarded  as  peraonalty,  subject  however, 
to  tbe  qualification  that  one  partner  cannot 
dispose  oC  tbe  firm  Interest  in  it  unless  spe- 
cially aatbortzed  to  do  so.  These  cases  ac- 
knowledge and  sustain  the  power  to  create  a 
partnership  which  may  survive  the  death  of 
one  of  Its  members.  The  exercise  of  the 
pow«  may  postpone  tbe  recovery  by  tbe  es- 
tate of  tbe  deceased  partner  of  a  possible  as- 
set ascertainable  on  tbe  dissolution  of  the 
partnership  and  the  liquidation  of  Its  af- 
fairs, and  it  may  perhaps  diminish  the  same, 
but  such  asset  when  recovered.  Is  on  tbe 
footing  of  other  assets  of  the  estate,  as  re- 
gards distribution  among  creditors.  It  Is  be- 
lieved, therefore,  that  the  cases  cited  do  not 
govern  tbe  case  at  bar,  nor  afford  material 
assistance  In  the  dec]si<m  of  the  question 
Involved  in  It.  Tbe  distrainors  had  no  lien 
on  the  goods  for  rent  In  tbe  lifetime  of  tbe 
decedent  and  at  his  death  they  passed  to 
bis  administrator,  as  other  assets  of  the  es- 
tate did.  His  custody  of  them  was  lawful, 
and  for  the  purposes  of  admlnlstratlun.  It 
was  his  duty  to  apply  them  to  thc-uaymMit 
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of  tLe  debts  In  tbe  «rder  pre- 

scribed by  tbe  statate.  In  tbts  order,  funeral 
eipensee,  medicine  furnished  and  medical 
attendance  glrra  during  the  last  Ulneas  at 
the  decedent,  and  B^rrants'  wages  not  ex- 
ceeding one  year,  constitute  tbe  first  class, 
and  bQTe  precedence;  rents  not  exceeding 
one  year  form  tbe  second  tdass,  and  all  other 
debts  belong  to  the  third  class,  "exc^t  debts 
due  to  the  commonwealth,  which  shall  be 
last  paid."  It  is  possible  that  tbe  order  thus 
prescribed  may  be  qoatifled  as  to  assets  on 
which  tb^e  are  liens  acquired  in  the  life- 
time of  the  decedent,  but,  as  no  liens  of 
this  character  appear  in  tbe  case  before  us, 
the  qualification  suggested  does  not  require 
present  consideration.  Our  conclusion  Is  that 
the  distress  of  which  this  litigation  Is  the 
outcome  was  not  warranted  by  the  lease,  and 
was  in  plain  violation  of  the  laws  govern- 
ing the  administration  and  distribution  of 
the  estates  of  decedents.  We  do  not  consldr 
er  it  necessary  to  add  anything  further  to 
what  was  well  said  by  the  learned  judge  of 
the  court  below  In  vindication  of  the  Judg- 
ment wtered  there  Jndgmait  afltoned. 


MORGAN  V.  MORGAN. 
(Supreme  Court  of  Pennsylvania.    Feb.  25, 
lfi950 

FORBCLOSURS  OF  HORTOAOB— AFTIDAVIT  OT  Db- 
RVBB. 

In  an  action  by  an  administratrix  to  fore- 
close a  mortgage,  an  afSdarit  of  defense  is  saf- 
fiftent  which  states,  is  subBtaoce,  that  defend- 
ant agreed  to  sell  and  convey  the  premises  to 
plaintiffs  decedent;  that  they  had  an  attorney 
prepare  a  bond  and  mortgage  of  the  premises  to 
deceased  to  secure  $5,000,  with  interest,  and  al- 
so a  deed  for  the  premises  from  defendnnt  to  a 
third  person;  that  defendant  executed  the  mort- 
gage, and,  by  ajrreement  with  deceased,  left  it 
and  the  unexecuted  deed  with  such  attorney  to 
bold  in  escrow,  "the  same  not  to  be  considered 
as  delivered,"  to  keep  without  recordins  until 
defendant  and  deceased  should  give  him  other 
instmctions;  that  at  that  time  no  money  was 
paid  to  defendant  on  account  of  snch  mortgage; 
that  defendant  never  received  any  money  on 
account  of  it;  that  he  does  not  owe  any  part  of 
the  $5,000  so  purporting  to  be  secnred  by  the 
bond  and  mortgage,  or  any  interest  thereoo; 
and  that  no  interest  was  ever  demanded  by  de- 
ceased, nor  was  any  ever  paid  by  defendant,  on 
account  of  such  mortgage. 

Appeal  from  court  of  common  pleas,  Mont- 
gomery county. 

Scire  facias  on  a  mortgage  by  Ann  Morgan, 
administratrix  of  tbe  estate  of  Francis  Moi^ 
gan,  deceased,  against  Michael  Morgan,  in 
which  plaintiff  entered  a  rule  for  Judgment 
for  want  of  sulilcient  affidavit  of  defense 
From  a  Judgment  discharglnc  such  rule, 
plaintiff  appeals.  Affirmed. 

The  affidavit  of  defense  was  as  follows: 
"Michael  Morgan,  the  defendant  In  the  above 
case,  being  duly  sworn  according  to  law, 
d^Mises  and  says  that  he  has  a  just  true, 
full,  and  legal  defense  to  the  whole  of  the 
plaintiff's  claim,  the  oatore  and  charact^  of 


which  is  as  follows,  to  wit:  That  on  or  aooat 
tbe  first  day  of  December,  A.  X>.  1837.  be 
purchased  at  sheriff's  sale  a  messuage  and 
tract  of  land  situate  In  the  towosblp  of 
Whltpain,  In  the  county  of  Montjeomefy. 
aforesaid,  containing  39  acres  and  41  pwches, 
more  or  less;  and  on  December  12.  A.  D. 
18S7,  Henry  C.  Kline,  btgta  sheriff  of  said 
coimty,  acknowledged  and  delivered  to  bim 
a  deed  poll  for  said  premises,  which  deed  is 
recorded  in  said  court  In  Sheriff's  Deed 
Book  I,  page  101,  eta  That  some  time  after- 
wards tbe  decedent,  Francis  Morgan,  who 
was  his  brothw,  desired  to  purchase  said 
property  for  the  benefit  of  tbe  children  of  ■ 
deceased  sister,  Mrs.  Daniel  Crowley,  some 
of  wbomwereminors;and  your  affiant  agreed 
to  sell  and  convey  said  premises,  but  nothing 
was  put  in  writing  concerning  the  same. 
Subsequently,  your  affiant  and  said  E'rands 
Morgan,  at  the  suggestion  of  tbe  latter, 
called  on  C  Henry  Stinson,  Esq..  a  member 
of  this  bar;  and  the  said  Francis  directed 
him  to  prepare  a  bond  and  mortgage  of  said 
premises  to  secure  the  sum  of  $5,000.  with 
interest,  which  was  to  be  executed  by  your 
affiant,  and  also  to  prepare  a  deed  for  tbe 
same  premises  from  your  affiant  to  Danie! 
Crowley,  father  of  said  children  aforesaid, 
the  plan  being,  as  your  affiant  understood  it 
from  said  Francis,  to  have  the  title  of  said 
premises  placed  In  said  Daniel  Crowley,  no- 
der  and  subject  to  the  lien  of  said  mortga^re, 
BO  that,  after  the  title  was  so  vested  In  said 
Crowley,  he,  the  said  Francis,  could  foredojte 
said  mortgage,  and  compel  a  sale.  If  occasion 
should  demand  It,  for  the  intmest  of  said 
children.  Your  affiant  further  avers:  That 
afterwards,  to  wit,  on  March  20,  ISSS,  the 
said  Francis  and  himself  called  again  upou 
the  said  O.  Henry  Stinson,  Esq.,  for  the  pur-  | 
pose  of  executing  said  papers  which  he  had  | 
been  directed  to  prepare.  That  all  said  pa- 
pers were  ready  for  execution,  but  the  said 
Francis  did  not  desire  your  affiant  to  exe- 
cute and  deliver  a  deed  to  said  Daniel  Crow- 
ley at  that  time.  At  his  request,  howcTcr. 
your  affiant'  executed  said  bond  and  mort 
gage;  and  at  the  time  of  said  execution, 
contemporaneously  therewith,  the  said  Fran 
cIs  directed  tbe  said  C  Henry  Stinson  to  hold 
the  said  bond  and  mortgage  In  escrow,  tbe 
same  not  to  be  considered  as  delivered,  to 
keep  the  same  In  his  fireproof  safe,  and  not 
to  record  them  or  do  anything  with  them 
until  he  and  your  afilant  should  subsequently 
give  him  other  instructions  regarding  the 
same,  as  the  entire  matter  was  a  family 
arrangement  That  said  Fiancls,  at  tliat 
time,  also  directed  the  said  Stinson  to  place 
said  deed,  unexecuted,  with  said  bond  and 
mortgage  In  his  fireproof  safe,  until  he  and 
your  affiant  should  give  him  other  in8t^u^  | 
tions  concerning  the  same,  which  said  deed  i 
Is  stilt  In  the  possession  of  said  Stinson,  and 
has  been  ever  since,  as  your  affiant  is  In- 
formed. Tour  affiant  further  avers  that  said 
bond  and  mortgage  remained  In  escrow  and 
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uQdellTered,  In  the  hands  of  the  said  C.  Hen- 
ry Stinson,  until  after  the  death  of  the  said 
Francis  Mor^n,  when  the  said  Stinson  In- 
formed the  administratrix  of  hla  estate  that 
be  held  said  papers,  and  afterwards,  on  de- 
mand made  hy  her,  be  delivered  the  said 
bond  and  mortgage  to  her.  Informing  her  at 
tbe  same  time,  as  yoar  affiant  Is  Informed, 
that  tbe  said  papers  were  never  delivered  to 
said  Francis  Morgan,  but  were  simply  held 
in  escrow  by  said  Stinson.  Your  afflant  far- 
ther avers  that,  at  the  time  of  tbe  execution 
of  said  bond  and  mortgage,  no  money  had 
been  paid  to  him  on  account  thereof  by  the 
said  Francis  Morgan,  nor  was  any  paid  on 
the  day  of  the  execution;  that  he  never  re- 
ceived any  money  afterwards  for  or  on  ac- 
count thereof:  that  be  does  not  owe  any  i>art 
of  said  95,000  80  purporting  to  be  secured  by 
said  bond  and  mortgage,  nor  any  Interest 
thereon;  and  tliat  no  Interest  whatever  was 
ever  demanded  of  him  by  said  decedent,  nor 
was  any  ever  paid  by  him  on  account  there- 
of. All  of  which  your  afflant  has  been  in- 
formed, verily  believes,  and  expects  to  be 
able  to  prove  upon  the  trial  of  the  cause." 

WiUIam  F.  Meyers,  for  appellant  Charles 
H.  Stinaoii  and  William  F.  Solly,  for  ap- 
pellee. 

PER  CURIAM.  Assuming,  as  we  must  in 
cases  such  as  this,  that  the  averments  of 
fact  contained  in  the  affidavit  of  defense  are 
true,  tbe  court  was  rigbc  In  holding  that 
there  Is  enough  In  defendant's  affidavit  to 
carry  the  case  to  the  Jury;  and  hence  there 
was  no  «Tor  In  discharging  plaintiff's  rule 
tor  Judgment  for  want  of  a  aufflclent  affidavit 
of  defuse.  Appeal  dismissed,  with  costs  to 
be  paid  by  plaintiff,  but  without  prejudice, 
etc 


RUDOLFH  T.  PSNNSYLTANIA  &  V.  B. 
00. 

(Supreme  Oonrt  of  Penn^lvania.  Feb.  25, 
189fi.) 

RiiLROAn»~  Brakob  Liks— Puhporb  — pAarr  to 

COMPUIR— PaBSINO  TBHOUaa  DWBLLIKGb 

1.  Tbe  commonwealth,  not  an  Indlvldaal, 
la  the  proper  party  to  complain  that  the  con- 
itmctiou  of  a  branch'by  a  railroad  is  not  to  ao- 
commodate  the  public,  but  an  attempt  to  con- 
nect an  indlvldaal  sidins  withont  compliance 
with  the  lateral  railroad  Btatntes. 

2.  A  location  of  a  railroad  across  a  corner 
of  a  lot  not  intwfering  with  the  reasonable  use 
and  enjoyment  of  a  dwelling  house,  on  an- 
other part  of  ISie  lot,  125  feet  distant  Is  not  a 
"passing  throngh  any  •  *  •  dwelling  bonse 
in  the  occupancy  of  tbe  owner,"  witbin  the  in- 
hibition of  Aut  Feb.  19,  1849,  S  10. 

A-fipwl  from  court  of  common  pleas,  Mont- 
gomery county. 

Bolt  by  Sebastian  A.  Rudolph  agnlnst  tbo 
PeDnsylTmnia  BcbnylkiU  TaUey  BoUroad 
Company  to  enjoin  the  construction  of  a 
brancb  line  acroaa  Uie  comer  of  plaintiff's 


lot  Decree  for  defendant  Plaintiff  ap- 
peals. Affirmed. 
The  following  Is  tlie  report  of  the  mastor: 
"Tbe  Pennsylvania  ScbuylkiU  Valley  Ball- 
road  Company,  a  corporation  organized  un- 
der tbe  general  railroad  laws  of  tbe  common- 
wealth of  Pennsylvania,  has  built  and  Is  now 
operating  a  line  of  railroad  reaching  from  a 
point  of  connection  with  the  Pennsylvania 
Railroad  near  52d  street  in  the  city  of  Phila- 
delphia, to  New  Boston,  a  point  west  of 
Pottsvllle,  In  Schuylkill  county,  a  distance  of 
over  105  miles.  At  a  meeting  of  the  direct- 
ors of  the  said  ScbuylkiU  Valley  Bailroed 
Company  held  September  5,  1889,  the  follow- 
ing resolutions  were  adopted:  'Whereas,  the 
Philadelphia.  Norrlatown  and  PboeoIxviUe 
Railroad  Company,  the  corporate  property, 
fmnchlses.  and  rights  of  which,  by  virtue  of 
consoildatltui  and  merger,  became  vested  In 
this  company,  did,  December,  1883,  cause  to 
be  located  a  branch  railroad  from  its  main 
line  of  railroad  at  a  point  near  West  Man- 
ayunk,  in  the  township  of  Lower  Merlon, 
Montgomery  county,  extending  northwardly 
a  short  distance,  and  thence  across  the  line 
of  tlie  railroad  of  the  Philadelphia  and  Read- 
ing Railroad  Company,  and  thence  south- 
wardly between  the  said  railroad  of  the  Phil- 
adelphia and  Reading  Railroad  Company  and 
the  Schuylkill  river  to  tbe  Pencoyd  Iron 
Works,  a  distance  about  one  and  ono^uaiter 
mile,  and  did  at  that  Ume  cause  the  said 
route  to  be  located,  marked  upon  the  ground, 
and  a  plan  thereof  made,  which  Is  on  file 
In  the  othce  of  this  company,  and  did  thai 
acquire  a  portion  of  the  property  necessary 
for  the  construction  of  the  same;  and  where- 
as, the  minute  of  the  company  do  not  exhib- 
it any  formal  action  by  the  board  of  directors 
In  reference  to  the  said  subject:  Therefore, 
that  the  said  action  may  be  formerly  evinced, 
neolved,  that  the  aforesaid  action  of  this 
company  be  now  formally  approved  and  rati- 
fied, with  the  same  effect  as  though  formal 
action  had  been  taken  at  the  time  of  said  lo- 
cation, and  the  secretary  Is  directed  to  cer- 
tify the  said  plan  accordingly,  and  tbe  presi- 
dent of  tbe  company  Lb  authorised  to  proceed 
In  tbe  construction  of  said  branch  railroad 
at  and  upon  tbe  line  so  surveyed  and  marked 
as  aforesaid,  with  snch  minor  changes  as  in 
his  judgment  may  tend  to  economical  con* 
sbruction.'  Subsequently,  on  November  llth, 
of  the  same  year,  the  following  actimt  was 
taken:  'Resolved,  that  inasmuch  as  tbe  pres* 
ent  construction  of  the  branch  from  the  main 
line  of  tbe  railroad  of  this  company  near 
West  Uanayunk  to  Pencoyd,  in  the  craunty 
of  Montgomery,  authorised  by  a  pi-evlous  res- 
olutloa,  Is  necessary  to  increase  the  basiness 
of  this  company  and  accommodate  the  trade 
and  travel  of  the  public,  the  president  is  di- 
rected to  proceed  with  the  construction  there- 
of iqxm  tbe  line  of  the  amended  survey  cross- 
tng  tbe  Pblladelpbla  and  Reading  Railroad 
ovorbead  instead  of  under  grade,  as  was  pro- 
Tided  in  the  former  lo^tjoo^  ^aig^^ 
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action  heretofore  taken  by  him  on  said 
amended  surrey  Is  ratllled  and  approved.' 
Under  this  authority  the  company  proceeded 
to  locate  and  build  the  branch  road  spedfled 
ta  the  foregoing  resolution.  In  Its  course  It 
paases  tbi-ough  the  bam  and  lot  of  the  plain- 
tiff, Sebastian  A.  Rudolph.  Mr.  Rudolph  la 
the  owner  and  occupier  of  a  dwelling  house 
In  Lower  Merlon  township,  this  county, 
fronting  on  the  river  road.  The  lot  on  which 
this  dwelling  house  U  built  contains  in  front 

 feet,  and  extends  in  depth  feet. 

Fronting  ou  a  public  road  stands  his  dwell- 
ing bouse,  and  his  office  at  the  distance  of 
 feet  from  said  road.  There  Is  a  pri- 
vate lone  running  along  almost  the  whole 
width  of  his  lot.  In  the  rear  of  this  lane, 
and  fronting  thereon,  stands  a  row  of  eight 
tenement  houses,  in  the  occupancy  of  varions 
tenants.  In  a  line  with  these  tenem^t 
houses,  and  In  rear  of  a  continuation  of  said 
lane,  stood  the  bam  of  plaintiff.  The  near- 
est wall  of  this  barn  was  128  feet  distant 
from  the  nearest  point  of  plaintllTs  dwelling 
house.  The  line  of  this  branch  road  passe* 
through  the  corner  of  plaintifTs  lot,  and  com- 
pletely demolishes  this  bam.  The  railroad 
here  la  an  elevated  structnre,  crossing  over 
the  Philadelphia  and  Reading  Railroad, 
which  adjoins  this  property  on  the  west  by 
an  overhead  bridge.  The  pier  of  this  bridge 
comes  In  the  place  where  the  stable  formerly 
stood.  The  nearest  point  the  railroad  comes 
to  the  dwelling  house  is  128  feet. 

"The  plaintiff,  on  May  31, 1800,  filed  his  bill 
in  equity,  praying  for  an  Injunction  restrain- 
ing the  said  Pennsylvania  Schuylkill  Valley 
Railroad  Company,  its  officers,  agents,  and 
employes,  from  taking  or  occupying  any  por- 
titm  ot  bis  dwelling  house  and  necessary  cur^ 
tllage  ttiereof  for  tbe  purpose  of  its  railroad 
or  for  any  other  purposes  without  his  con- 
sent. A  preliminary  iDjnnetlon  was  refused 
by  the  court.  The  railroad  company  proceed- 
ed to  lay  out  this  road,  and  has  actually  built 
the  same,  and  Is  now  operating  tbe  road 
over  the  line  as  laid  out.  The  bill  was  pro- 
ceeded with,  and  a  master  appointed,  who 
has  taken  the  testimony,  which  la  herewith 
returned.  The  bill  and  the  building  raised 
three  distinct  questions.  It  was  contended 
by  tbe  plaintiff:  First  That  the  said  Schuyl- 
kill Valley  Railroad  Company  and  the  Penn- 
sylvania Railroad  Company,  as  lessee,  hare 
no  right  to  construct  and  operate  the  said 
branch  road,  because  tbe  same  Is  to  be  con- 
structed and  operated  purely  as  a  private 
road  for  tbe  traffic  and  trade  of  the  Pencoyd 
Iron  Wwks,  and  not  for  public  trade  and 
travel.  Second.  That  this  branch  road  was 
prevloDsly  located  over  onotlier  route,  and 
that  the  defendant  company,  on  rebruary  8, 
ISUO.  filed  In  the  court  of  common  pleas  of 
Montgomery  county.  No.  112,  March  term, 
IWO,  a  petition  and  bond  showing  an  actual 
location  of  their  proposed  branch  over  said 
other  route,  and  gave  bond  In  the  sum  of 


$20,000,  which  was  approved  by  said  court; 
and  that  said  location  Is  final;  and  tbat  de- 
fendants have  no  right  to  change  to  s  new 
location.  Third.  That  the  route  now  occu- 
pied, being  a  portion  of  plaintiff's  bam,  and 
a  necessary  i>art  of  the  curtilage  of  tola  dwell- 
ing house,  cannot  be  so  occupied  because  of 
the  prohibition  contained  In  the  act  of  Feb- 
ruary 19,  1849  (P.  L.  83),  which  problblte  a 
railroad  from  *i>asslng  through  any  burying 
ground  or  place  of  public  worship,  or  any 
dwelling  house  in  the  occupancy  of  the  own- 
er or  owners  thereof  without  his  or  their 
consent.'  We  wlU  consider  these  objections 
tn  their  order. 

"The  first  objection  denies  the  right  of  the 
defendant  company  to  build  the  road  In  ques- 
tion, because  it  is  not  within  the  pnrvlew  of 
the  act  of  18tiS,  known  as  the  'General  Rail- 
road Laws.'  The  ninth  section  of  that  act 
provides  that  any  company  incorporated  un- 
der this  act  shall  have  anthority  to  constmct 
such  branches  from  Its  main  line  as  It  may 
deem  neceasaiy  to  Increase  Its  buslnesB  and 
accommodate  the  trade  and  travd  of  the 
public*  It  cannot,  of  course,  be  denied  that 
this  railroad  company  has  the  right  to  build 
a  branch  when  it  Is  for  the  purpose  of  In- 
creasing its  business  and  accommodating  tbe 
trade  and  travel  of  the  public.  This  Is  the 
expressed  language  of  the  act,  and  the  ques- 
tion has  been  passed  upon  In  many  Instances 
by  the  court,  as  tn  Western  Pennsylvania  R. 
Oo.'s  Appeal,  90  Pa.  St  1B5;  McAboy's  Ap- 
peal, 107  Pa.  St  548.  In  the  last-named  case 
tbe  supreme  court  gives  a  very  compr^en- 
sive  definltlcHi  of  a  branch  road.  It  says: 
The  definition  of  a  branch  railroad,  nnder 
the  act  of  1868,  does  not  depend  upon  either 
its  length  or  Its  direction.  A  branch  of  a 
railroad  Is  a  section  of  railroad  whleb  may 
be  an  offshoot  from  the  main  road,  or  a  shoot 
from  either  of  Its  tomlnl.  The  necessity  for 
such  branches  and  their  direction  rest  In  the 
will  and  discretion  of  the  president  and  di- 
rectors of  the  cortmration  by  which  they  are 
to  be  constructed.' 

"Plaintiff,  however,  contends  ttaat  this 
branch  la  not  intended  for  trade  and  travel 
of  the  public  but  ttiat  it  is  intended  solely 
for  the  accommodation  for  the  private  Indus- 
trial firm  of  A.  &  P.  Roberts,  who  are  the 
owners  and  operators  of  an  extensive  Indus- 
trial establishment  known  aa  the  'Pencoyd 
Iron  Works';  and  they  further  contend  that, 
since  tbe  railroad  has  been  built,  tt  bas  been 
used  solely  to  convey  freights  to  and  from 
the  above-named  works,  and  has  nm  no  (ws- 
senger  trains  whatever,  nor  has  It  d^v«ed 
fright  to  any  other  persons  than  tbe  afore- 
said firm.  It  is  true  that  this  road  runs  to 
and  connects  with  the  tracks  and  switdm 
of  the  Pencoyd  Iron  Works;  that  no  station 
house  is  erected  tor  the  reception  or  tmload- 
Ing  of  freights;  that  no  passmger  coac^  bu 
ran  over  the  road,  so  far  as  shown  by  the 
evidence;  but  it  Is  also  true  that  the  leaolB- 
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tkm  abore  named  nnder  the  autborlty  of 
which  this  road  was  constructed  recites  that 
the  baUdlng  of  this  road  la  necessary  *to  In- 
(Tease  the  buBlneas  of  the  company,  and  to 
accommodate  the  trade  and  travel  of  the 
poblic*  Fenct^d  la  a  village  with  a  larce 
number  of  honaee  and  many  people  living  in 
the  immediate  vldnlty  of  tfaia  road.  A  aid- 
ing nma  almig  the  publte  road  fi'om  which 
cars  can  easily  be  knded  and  unloaded.  The 
Tillage  and  the  public  are  well  accommodated 
with  railroad  facilities,  far  better  than  can 
be  aflwded  by  thla  branch  road,  and,  no 
doubt,  the  other  roads  are  better  located  to 
catch  the  genecai  bnainesa  of  the  community. 
But  I  can  hardly  conceive  that  simply  becaoso 
of  the  greater  eonvenlenoe  of  anotbw  rail- 
road, and  the  tact  of  the  volame  ot  general 
business  that  would  come  to  a  now  enteriNrlse 
would  be  small,  should  make  it  unlawful  for 
a  new  raUroad  to  enter  the  territory  of  a  ri- 
val. Every  reason  shows  that  this  raUroad 
would  be  very  glad  to  get  all  the  trade  that 
la  offered,  and  no  testimony  has  been  sub- 
mitted to  ahow  that  any  business  haa  been 
refosed.  The  act  of  assembly  of  Juoe  19, 
ISTl,  [tforldes  'that  where  It  is  alleged  tliat 
the  private  rights  of  individuals  or  the  ri£lits 
or  franchises  of  other  corporations  are  Injur- 
ed or  invaded  by  any  corporation,  claiming  to 
hare  a  right  or  franchise  to  do  the  act  from 
which  such  Injury  results,  It  shail  be  the  duty 
of  the  court  to  ascertain  whether  the  corpora- 
tion does,  in  fac^  possess  the  right  or  fran- 
chiae  to  do  the  act  from  which  the  alleged  In- 
Jury  resnlts,  and  If  auch  rights  or  fitanchises 
hare  not  be«i  conferred  upon  such  corpora- 
tions,* than  to  afford  relief.  This  act  the 
plaintiff  Ittvtdces,  and  aska  the  master  to  de- 
clare that  this  railroad  has  not  the  right  to 
construct  this  Iwanch  road,  and  take  the  pri- 
vate property  of  the  defendant  for  the  reason 
alKTve  stated.  He  dtes  the  thmlUar  case  of 
Edgewood  By.  Ca's  Appeal,  79  Pa.  St.  257, 
where  the  court  declared  that  the  road  there 
proposed  to  be  built  was  not  to  accommodate, 
the  trade  and  travel  of  the  public,  but  was  a 
mere  attempt  by  a  coal  company  to  connect 
their  line  with  a  raUroad  company,  without 
comp^ng  with  the  proviaioiis  of  the  lateral 
railroad  statutes.  In  that  case  the  incorpo- 
rators and  officers  of  the  railroad  company 
were  also  the  owners  of  the  mine,  and  the 
road  ended  in  a  gully  in  which  was  the  open- 
ing of  the  mine.  A  part  of  ttie  road  was 
built  over  the  land  of  the  mine  company,  and 
their  gi^nt  to  the  railroad  contained  the  ex- 
pressed reservation  'for  the  rl^t  of  way  for 
their  coal  railroad,  and  for  no  oth^  purposes 
whatever,  except  such  otlier  purposes  as  oi-e 
necessary  for  the  ordinary  workings  of  coal 
works.'  None  of  these  special  features  ex- 
ist in  the  case  at  bar.  It  is  not  A.  &  P. 
Boberts  attempting  to  evade  the  provisions 
of  the  law  of  iatoal  railroads;  It  is  the  effort 
of  the  railroad  company  reaching  out  to  tap 
a  rich  field  of  freights  and  busing. 
"WUen  this  branch  road  was  building,  the 


same  question  came  before  the  court  of  com- 
mon pleas  at  Montgomery  county  on  a  mo- 
tion for  a  preliminary  Injunction,  and  tiie 
preliminary  injunctkn  was  refused,  and  the 
reasons  for  the  same  are  given  In  an  able 
opinion  by  his  hmw.  Judge  Weand,  re- 
ported in  Sdiofield  v.  Kaltroad  Ga,  8  Mont- 
gomery Oo.  Law  B^.  125.  In  that  case  the 
court  expressed  the  opinion  that  the  com- 
pany had  the  right  to  build  thla  very  road 
in  queetlon.  The  some  iiuestlott  was  raised 
and  decided  la  Dobson  v.  Ballroad  Ca,  6 
Montgomery  Ga  Iaw  Bep.  109.  Tlw  IlCht 
derived  from  a  full  hearing  has  in  no  wlae 
changed  the  Cicts,  nor  the  law  as  then  known 
to  the  court  It  Is,  however,  further  con- 
tended that  since  those  oplnlwiB  were  read, 
on  motlonB  for  preliminary  injuoctlon,  the 
method  of  defendant  company  in  operating 
this  road  hu  developed  Itself,  and  now  shows 
that  it  ia  not  <q;ia!ated  to  'accommodate  the 
trade  and  travel  of  the  public';  that  no  pas- 
senger car  haa  bem  run  over  the  road  since 
it  has  been  in  (^>CTtion.  This,  we  think,  is 
an  objection  that  will  not  avail,  even  If  true. 
The  act  of  1871,  above  quoted,  expressly  says: 
'If  such  rights  or  franchises  have  not  been 
conferred  upon  such  corporation,  then  to  af- 
ford relief.'  The  only  question  for  the  court 
to  consldei*  ia,  have  the  rights  and  frandUaes 
been  conferred?  not  are  the  duties  and  re- 
sponsibilities Incumbent  upon  the  corpwa- 
tion  fuhilled?  Judge  Allison,  in  Lejee  v. 
BaUrond  Co.,  10  Pblla.  302.  says  on  this  v«y 
subject,  afttf  quoting  the  act  as  alrave  quot- 
ed: 'The  Inquiry  which  the  court  is  here 
required  to  Institute  is  whether  the  right  or 
franchtae  claimed  by  the  corporation  charged 
with  a  usurpation  of  power  haa  been  con- 
ftf red  or  granted  to  auch  corporation;  wheth- 
er, by  virtue  of  such  grant,  it  can  lawfully 
be  the  act  which  It  is  alleged  inflicts  injury 
upon  the  private  rights  of  individuals.'  If 
the  corporation  is  not  fulfilling  Its  duties  and 
responsibilities  to  the  public,  tiiia  wrmg  can 
be  righted  lu  another  way;  but,  'if  the  char- 
ter gives  the  right,  a  court  of  equity  cannot  de- 
cl&re  that  a  corporation  has  fulfilled  Its  fran- 
chiseB,on  an  injunction  bill  by  a  private  plain- 
tiff.* Western  Pennsylvania  R.  Co.'b  Appeal, 
104  Pa.  St  390.  'Whether  a  corporation  has  fail- 
ed to  perform  the  conditions  of  Its  existence 
Is  a  question  between  the  state  and  corpora- 
tion, which  cannot  be  raised  or  litigated  in 
an  action  between  the  corporation  and  iiri- 
vate  parties.'  Ijumber  Co.  v.  Ward  (W.  Va.) 
3  S.  E.  227,  cited  in  American  Digest  for 
18S7  (page  224). 

"We  therefore  conclude  on  these  points: 
First  that  the  defendant  company  has  the 
undoubted  right  to  build  this  branch  road, 
'to  Increase  the  business  of  the  company,  and 
accommodate  the  trade  and  travel  of  the  pub- 
lic'; second,  that  nothing  has  been  shown  to 
make  us  doubt  the  Integrity  of  the  action 
taken,  so  as  to  Justify  us  in  saying  that  this 
was  an  attempt  to  connect  an  Individual  sid- 
ing with  tlie  railroad  without-.  con4>iying 
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With  the  proTlBltKia  ot  the  lateral  railroad 
atatntes;  third,  that  the  oonrt,  In  fJila  pro- 
ceeding, coDoot  Inquire  Into  the  metiiod  of 
conducting  the  business  of  this  corporation, 
and  from  this  draw  a  ctmclution  that  no 
right  to  construct  the  Ivancb  existed  In  the 
first  instance.  Testimony  was  also  submit- 
ted to  prove  that  this  branch  road,  or  a  part 
of  It,  was  actually  boUt  by  the  en^Eiloyte 
of  the  Pencoyd  &<»  Company.  On  the  oth- 
er hand,  the  engineer  of  the  railroad  com- 
pany swore  that  this  was  a  ndstake,  and  that 
no  part  of  this  brant^  road  was  buUt  by  the 
Pencoyd  Inm  Company,  nor  paid  for  by  it, 
and  that  the  other  witness  was  In  error,  and 
had  mistaken  certain  sidings  for  the  road 
itself.  The  master  Is  of  the  opinion  that  this 
latter  testimony  was  the  <»rrect  statement 
of  the  taetB  of  the  case,  and  that  there  was 
tii^efore  no  attempt  the  Fenced  Iron 
Company  to  evade  the  statutes  rdating  to  the 
lateral  railroads. 

"Secondly,  the  plaintiff  contends  that  this 
branch  road  was  previously  located  ow  an- 
other route,  and  that  the'  defendant  company, 
on  February  8, 1880,  filed  in  the  court  of  com- 
mon pleas  of  Montgomery  counQr,  No.  12, 
March  term,  1880,  a  petltlm  and  iKxtd  shoti 
Ing  an  actual  location  of  tbeir  proposed 
branch  over  said  other  route,  and  gave  bonds 
in  the  sum  of  |I20,000,  which  was  approved 
by  said  court;  and  that  siUd  location  is  final; 
and  tliat  defendants  have  no  right  to  change 
to  a  new  location.  Whatever  other  location 
was  attempted,  was  attempted  on  other  prop- 
erty than  tiiat  mentioned  In  the  bill;  and 
the  master  Is  of  opinion  that,  even  If  another 
location  was  made,  this  plaintiff  cannot  take 
advantage  of  that  fact  There  was  but 
one  location  upon  the  property  of  the  plain- 
tiff. That  Is  the  location  upon  which  the 
railroad  was  built.  The  question  was  vir^ 
tually  decided  by  this  court  when  the  case 
was  befwe  It  on  motion  for  a  preliminary 
injunction,  and  the  court  there  refused  the 
motion,  an'd  we  see  nothing  now  before  the 
master  whlcb  could  or  should  change  the  de- 
cision that  was  thwe  arrived  at  by  the  court 

"The  third  contention  arises  over  the  mean- 
ing of  the  word  'dwelling  house,'  used  in  the 
act  of  February  19,  1819  (section  10).  This 
section  reads  as  follows:  'Not,  however, 
passing  through  any  burying  ground  or  place 
of  public  worship,  or  any  dwelling  house  In 
the  occupancy  of  the  owner  or  owners  thereof 
wltliout  his,  her,  or  their  consent'  The 
plaintiff  would  Include  In  the  word  'dwelling 
house,'  uot  only  the  actual  house  Itself,  but 
fllao  such  curtilage  as  Is  necessary  tor  Its 
reasonable  enjoyment;  and  In  the  case  at 
bar  he  maintains  that  the  bam  h«e  destroy- 
ed was  a  part  of  this  curtilage,  and  necessary 
for  the  reasonable  enjoyment  of  the  dwelling 
bouse  by  Its  owner.  In  support  of  this  posi- 
tion, plaintiff  cites  a  number  of  cases  In 
wtiicb  the  word  *house'  has  been  held  to  in- 
clude the  curtilage  necessary  for  its  reason- 
able enjoyment  These  cases  aiise  in  devises 


of  a  house,  as  In  Bennet  t.  Blttle.  4  Bawie. 
839;  and  In  construction  of  the  asma  word 
as  used  In  the  mechanics*  lien  acts,  mm  In 
Pennock  v.  Hoover,  5  Bawls,  814.  I  bardly 
think  the  above  cases  are  in  point  WbUe 
the  curtilage  Is  Included  In  the  wwd  ^loiise.* 
BO  as  to  make  ft  reasonable  toterpreiatton. 
yet  It  has  also  been  recently  hekl  iyy  tbe 
supreme  court  In  Bevan  ^nuckara,  6 
Montgomery  Go.  Law  B^  177,  that  a  lien 
filed  against  a  dwdllng  bonse^  describing  it 
win  not  give  the  plataitlff  the  right  to  in- 
clude material  fumisbed  to  a  stable^  al- 
though a  sale  on  the  Uen  woOld  carrT-  tfae 
lot  and  all  the  ImprovCTientB,  Ini^iidlnsr  tbe 
stable.'  Judge  Boys',  In  Cl^  v.  Railroad 
Co.,  1  Monl^omery  Co.  Iaw  Bep^  10,  did  not 
think  these  cases  had  any  applic^tkm  to 
the  point  at  issue,  bi  two  Imporauit  rail- 
road casea  In  Bnglaad,  the  w(ad  'house,'  In 
an  act  of  parliament  very  similar  to  our  act 
of  assembly,  has  been  held  to  include  what 
la  necessary  for  the  eonvonieat  occnpatiou 
of  the  house.  See  Ste^  v.  Bailroad  Oo.  L. 
B.  1  Oh.  App.  289;  Oroavoiw  T.  Bailroad  Ca, 
S8  Eng.  Ch.  *446.  These  English  cases  bave 
never  been  f<dlowed  In  this  country,  nor 
have  they  been  cited  with  approval  in  any 
case  that  lias  been  called  to  the  master's 
attention. 

"In  Wells  V.  Bailroad  Co.,  2  Am.  Law 
Beg.  (N.  S.)  6S8,  a  case  decided  the  su- 
preme court  of  Maine,  the  Maine  statntev 
read:  'No  coiporation  shall  take  any  meet- 
ing-house, dwelling  hous^  or  puUOe  or  pri- 
vate burylng-ground  withont  tbe  oonsent  of 
the  owner  thereof.*  The  court  there  hdd 
that  the  term  "dwelling-house"  means  only 
the  house  itself,  and  includes  no  part  of  the 
garden,  orchard,  or  curtilage^'  This  act  of 
assembly  has  been  before  the  snpr^e  conn 
of  our  own  state  three  times.  No  definite 
rule  has  be«i  laid  by  their  tribunal  by 
which  to  Judge  what  Is  Included  In  the 
word  'house*  and  tbe  curtilage  ai^urtennnt 
thereta  The  first  case  Is  Swift's  Appeal, 
111  Pa.  St  616,  2  AtL  639,  where  the  court 
decided  that  they  must  so  constrne  Its  stat- 
utes as  to  give  a  reasonable  effect  to  its 
purposes  and  Intent  and  said:  Tills  nec- 
essarily includes  some  curtilage  connected 
therewith.  The  exact  extent  of  that  curti- 
lage cannot  be  defined  by  any  arbitrary  rule 
as  to  distance.  As  each  case  arises,  tlie 
right  of  the  owner  and  occupier  of  the 
dwelling  house,  against  hostile  location  of  a 
raUroad,  must  be>detennlned  by  a  consldo^ 
ation  of  what  is  necessaiy  for  a  reaa(»iaUe 
and  proper  enj(^ment  of  a  house  as  a  resi- 
dence, in  view  of  Its  location  and  surroond- 
Ings.*  Decided  by  this  rule,  the  land  takoi 
In  that  case,  which  was  a  comer  In  the  rear 
of  the  lot  and  distant  IKt  feet  from  the  near- 
est portion  of  the  house,  was  not  ctmstdered 
as  included  in  the  mansion  house  and  nec- 
essary cartilage.  This  case  was  followed 
by  Damon  v.  Bailroad  Oa,  119  Pa.  st  287, 
13  AtL  217.  In  that  (w  the  land  taken 
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by  the  railroad  compauy  was  more  than  100 
feet  distant  from  and  not  within  the  same 
tnclosure  with  the  dwelling,  and  the  court 
held  that  this  land  waa  not  Inclnded  within 
the  prohlbttlve  words  of  the  statute.  In  de* 
Urraing  those  opinions,  Jadge  Oreen  says: 
'It  may  be  snvely  questkmed  whether  It  Is 
within  the  lawful  power  of  the  jadldary 
dcijartment  of  the  gorerament  to  depart 
from  the  pUUn  letter  of  a  statute  which  is 
free  from  ambiguity.  As  a  general  rule,  of 
i-ourse  it  cannot  be,  and  la  not  done,'— and 
in  speoklri);  of  the  farmer  case  of  Swift^s 
Appeal,  said  that  the  language  of  tliat  case 
was  somewhat  indefinite,  but  said  that  the 
i-onrt  certainly  did  mean  to  limit  *the  curti- 
lage to  be  exempted  to  that  portion  of  It 
wh1?b  was  necessary  to  the  enjoyment  of 
the  house,  nor  to  that  which  waa  desirable 
or  conrenlent,  or  which  d^tended  alone  up- 
on the  will  of  the  owner.'  The  taking  of 
outbuildings  has  never,  in  this  common- 
wealth at  least,  been  htid  a  Tlolatl<m  of  pro- 
hlbltlTo  words  of  the  act  of  1810;  and  we 
do  not  mean  to  Intimate  that  It  would  or 
should  be  80  held.  The  three  cases  of  Lyle 
T.  Railroad  Co.,  131  Pa  St.  437,  IS  Atl.  1111, 
1112.  were  decided  in  1890.  In  this  case  the 
owners  had  a  lot  44  feet  wide,  fronting  on  a 
street,  and  extending  90  feet  to  an  alley  10 
feet  wide.  Upon  this  lot  there  was  a 
dwelling  house  12  feet  back  fr<Hn  Ruth 
street,  and  8  feet  from  on  easterly  line  of, 
the  lot.  Back  of  the  dwelling  house  are* 
several  small  outbuildings,  to  wit,  a  coal 
house,  cow  stable,  chicken  house,  etc.  The 
railroad  company  has  appropriated  a  strip 
of  land  16  feet  wide  and  40  feet  long  ad- 
joining the  alley,  moved  the  ontbuUdlnga  In 
upon  the  lot,  and  given  bond  for  the  dam- 
ages caused  thereby.  Evoi  In  a  case  as 
strong  as  this,  the  supreme  court  refused  to 
declare  that  the  land  taken  was  Included 
within  the  prohibitive  words  of  the  stat- 
utes. The  court  say:  *The  law  regards  that 
which  Is  essential  to  the  enjoyment  of  a 
dwelling  house,  and  not  that  which  Is  mere- 
ly ornamental  and  pleasant  In  Its  aurronnd- 
Injzs.  The  location  of  a  railroad  across  a 
lot  In  which  the  owner  has  his  dwelling 
liouse,  or  upon  grounds  which  constitute 
part  of  a  valuable  country  seat,  Is  not  In 
violation  of  the  statute.'  Taking  the  three 
(-nRes  Just  quoted  as  showing  the  spirit  In 
which  the  court  has  met  this  question,  we 
(•nnnot  come  to  any  other  conclusion  than 
that  the  bam  here  taken  and  the  land  do 
not  constitute  any  part  of  the  dwelling 
house  or  curtilage  which  would  be  exempt 
under  this  statute.  It  cannot  include  an 
unlimited  quantity  of  land  Just  because  the 
owner  of  the  house,  for  his  aesthetic  taste 
or  desire  for  wide-spreading  acres,  Included 
a  large  tract  within  his  Indosure.  Here 
this  bam  and  land  taken  were  Included  In  a 
ivaall  comer  of  an  extensive  lawn.  Should 
the  private  lane  before  spoken  of  be  ex- 
tended to  tbe  west  lln»  of  plalntUTa  prop 


wty*  i^e  bam  and  land  taken  would  all  fall 
considerably  liay<md  this  Una  There  stUl 
remains  a  lot  In  front  containing  some  300 
feet  and  in  depth  some  200  feet.  This  will 
give  ample  room  tor  stable  and  carriage 
bonse.  In  fact,  the  plaintiff  has,  since  the 
building  of  this  road,  erected  a  stable  and 
carriage  bonse  upm  this  faudosnre.  The 
master  la  of  (vlnl<Ht  that  while  this  will 
greatly  Inconveidence  pliUntlff,  and  has  ma- 
terially lessened  the  market  value  of  his 
elegant  home,  yet  the  land  talran  is  not  nec- 
essary for  the  reasonable  enjoymmt  of  his 
home,  that  his  stable  must  be  erected  where 
it  formerly  stood.  Vw  bis  damage  and  In- 
convenience, and  for  tbe  reduction  of  the 
maricet  valne  of  his  property,  he  will  be 
compeusated  In  damages  by  a  Jury,  as  rem- 
edy for  all  InconvokioieeB  is  adequated. 
There  may  be,  and  doubtless  are^  cases  where 
the  destractloD  of  a  bam  might  practically 
destroy  the  dwelling  house,  where,  from  the 
character  of  the  curtilage,  no  otner  place 
could  be  found  within  tbe  Inclosure  to  erect 
a  new  stable;  but  that  case  is  not  this  case. 
We  therefore  conclude  that  in  the  case  be- 
fore us  the  railroad  haa  not  passed  through 
any  dwelling  house  in  the  occupancy  of  the 
owner. 

"This  disposes  of  all  the  objections  men- 
tl<med  in  tbe  bill  or  raised  In  the  argument 
before  the  master.  The  mastw  th^fore  rec- 
ommends a  decree  dlsmlssiug  the  blU,  at  the 
costs  of  tbe  plalnUff." 

R.  P.  White  and  Cbas.  Hunslcker,  for  ap- 
pellant Charles  H.  Stlnson,  C.  Henry  8 tin- 
son,  and  WllUam  F.  Stdly.  for  appellee. 

PER  CURIAM.  An  examination  of  this 
record,  with  special  reference  to  the  legal 
propositions  so  dearly  and  forcibly  present- 
ed by  tbe  learned  counsel  for  appelant,  uas 
not  convinced  us  that  either  of  the  assign- 
ments of  error  should  be  sustained.  Defend- 
ant company  is  expressly  authorized  by  its 
charter  "to  construct  such  branches  from 
its  main  line  as  it  may  deem  necessary  to 
Increase  its  business,  and  accommodate  the 
trade  and  travel  of  the  public."  As  evi- 
denced by  the  resolution  of  November  11, 
1880,  the  construction  of  the  branch  line  In 
question  was  avowedly  undertaken  by  the 
company  tor  these  very  purposes;  and  It 
does  not  sufficiently  appear  that.  In  con- 
structing and  operating  the  same,  there  has 
been  any  departure  from  or  abandonment  by 
the  defendant  or  Its  leasee  of  either  of  said 
declared  purposes.  In  bis  second  conclusion, 
which,  with  others,  was  approved  by  the  court 
below,  the  learned  master  says:  "Nothing 
has  been  shown  to  make  us  doubt  tbe  In- 
tegrity of  the  action  taken,  so  as  to  Justify 
us  in  saying  that  this  was  an  attempt  to 
connect  an  individual  siding  with  the  rail- 
road without  complying  with  the  provlslras 
of  the  lateral  railroad  statutes."  In  this,  we 
tiklnk,  be  was  right.  We  And  nothing  in  1^ 
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case  that  would  justify  the  Inference  of  bad 
faith  oa  the  part  of  the  company  In  not 
carrying  out  Its  declared  purpose  to  exercise 
the  authority  given  by  Its  charter  to  con- 
struct the  branch  line  In  question.  If  It  were 
otherwise,  the  commou  wealth  would  be  the 
proper  party  to  complain. 

In  view  of  the  undisputed  facts,  the  learned 
master  was  clearly  right  In  holding  that  the 
location  and  construction  of  defendant's 
brancb  road  across  the  southwesterly  comer 
of  plaintiff's  lot  does  not  fnterfore  with  the 
reasonable  use  and  enjoyment  of  his  dwell- 
ing bouse  on  another  part  at  the  lot,  at  least 
125  feet  from  said  branch  line,  and  th^'efore 
not,  In  any  proper  sense  of  tiie  words,  micb 
a  "passing  through  any  •  •  *  dwelling 
house  in  the  occupanQr  of  the  ownor,"  etc., 
as  tbe  statnte  was  intoided  to  prohibit. 
This  conclusion  is  abundantly  sustained  by 
the  auttiMttiea  cited  by  the  nuurter  In  sup* 
pert  thereof.  All  the  questions  InrolTed  hare 
been  so  fully  considered  and  satlsfftcbnily 
disposed  of  by  the  learned  msstor  and  court 
below  that  further  elaboration  of  <dtlier  of 
than  Is  dettOicd  unneoeasaiy.  There  was  no 
errcnr  in  dlsmissiiw  the  bUL  Decree  affirmed, 
and  appeal  dismissal*,  witn  costs  to  be  paid 
by  plaintiff. 


SHATTUOK  T.  CUNNINGHAM  et  al. 

(Supreme  Court  of  Pennsylvania.    Feb.  18, 
1805.) 

Land  Contrict  —  Dbscriptios  of  Propektt-- 
Construction— SpEciric  Perpokm- 
ASCE— Tends  n. 

1.  Pursuant  to  a  conditional  axreement  to 
Tc  jjaintifT  an  option  on  lots  928,  630.  and  932 
ortb  Bighth  street,  defendant  contracted  to 
convey  to  pl^ntiff  "all  the  certain  lot  or  piece 
of  erouud  known  as  Nob.  028,  030,  032  North 
Eighth  street  [53'  4"  front,  and  53'  7"  deep], 
in  snid  city  of  Philadelphia.  Defendants  had 
acquired  title  by  a  deed  which  described  each 
lot  separately,— Noa.  930  and  932  as  each  IS 
feet  front  and  53  feet  7  inches  deep,  and  No.  928 
by  metes  and  bounds;  the  thref>  lots  thus  de- 
Bcribed  making  a  tract  with  a  frontnw  of  53 
feet  4  laches,  and  a  Koneral  depth  of  53  feet  7 
inches,  but  with  an  irretrular  projection  la  the 
rear  of  lot  028,  all  of  which,  at  the  time  of  the 
coDtract,  was  occupied  as  one  lot,  and  used  for 
one  purpose.  Bdd,  that  It  was  all  inelnded  in 
the  oonb-act,  the  description  by  lot  uumbers  not 
being  limited  by,  but  governing,  the  further  de- 
scription "53'  4"  front  and  53'  7"  deep,"  aa  far 
as  th^  were  repugaant. 

2.  Plaintiff  did  not  lose  Ms  right  to  specific 
performance  by  failure  to  make  a  formal  ten- 
der to  defendants,  where,  long  before  expira- 
tion of  plaintiff's  option,  he  had  notice  that  de- 
fendants would  not  glTe  a  deed  of  thp  property 
claimed  by  plaintiff  to  be  embraced  in  the  op- 
tion,anddefendants'  attorney  agreed  that  tender 
should  be  waived,  and  prepared  aa  agreement 
to  that  effect  for  defendants  to  sign,  and  plain- 
tiff bad  no  notice  that  they  refused  to  sign  it 
till  4  p.  m.  on  the  last  day  of  the  option,  when 
they  tendered  him  a  deed  of  the  property  which 
thpy  claimed  was  covered  by  the  option,  and,  oo 
his  aaying  that  he  was  willing  to  talce  a  deed  of 
ttie  property  which  he  daimed,  refused  to  make 
such  a  deed. 


Appeal  from  court  of  common  pleas,  Pbil- 
adelphla  county. 

Action  by  Frank  B.  Shattuck  against  Flor- 
ence Cunningham  and  another  for  specific 
performance.  Judgment  for  plaintiff.  De- 
fendants appeal.  Affirmed. 

The  report  of  tbe  ref^ee  was  aa  fol- 
lows: 

"The  bin  of  complaint  alleges:  That  oa 
March  2,  1S04.  the  defendants  were  the  own- 
ers In  fee  of  the  premises  known  aa  Nos.  9*28, 
030,  and  932  North  Eighth  street,  and  still 
own  the  same.  That  they  obtained  the  same 
by  deed  dated  August  8,  1803,  which  deed 
described  each  of  tbe  three  lots  separately. 
The  lot  No.  028  was  described  aa  follows: 
'All  that  certain  lot  or  piece  of  ground  be- 
ginning; at  a  point  on  tbe  west  side  of  Eighth 
street,  at  the  distance  of  three  hundred  and 
twenty-three  feet  five  and  seven-eigbta 
Inches  northward  from  the  north  side  of 
Poplar  street,  in  tbe  Twentieth  ward  of  tlte 
city  of  Philadelphia;  thence  extending 
northward,  along  the  west  side  of  Eighth 
street,  seventeen  feet  four  Inches,  to  a 
point;  thence  westward,  on  a  lipe  at  right 
angles  to  the  said  Eighth  street,  flfty-tbree 
feet  seven  inches,  to  a  point;  thence  south- 
ward, on  a  line  parallel  to  the  said  Eighth 
street,  seventy-two  feet,  to  a  point;  thence 
eastward,  on  a  line  at  right  angles  to  tbe 
aaiH  Eighth  street,  thirty-one  feet  ten  and 
seven-eighth  inches,  to  a  point;  thence 
'north,  fourteen  degrees  Ilfty-eight  minutes 
fifty-one  seconds  east,  fifty-four  feet  nine 
and  flve-iiixteeutb  incbee,  to  a  point;  and 
tbence  eastward,  on  a  line  at  right  angles 
to  the  said  Eighth  street,  eighteen  feet  two 
and  one-half  Inches,  to  the  said  Bightb 
street  and  the  place  of  beginning,— being 
premises  No.  028  North  Eighth  street.*  Tbe- 
lot  No.  880  adjoins  No.  92S  on  tbe  north, 
and  Is  a  rectangular  lot,  li&Tlng  a  front  of 
eighteen  feet,  and  extoidlng  westward,  of 
that  width,  flfty-tbree  feet  seveil  Inches; 
and  lot  No.  032  adjoins  this  on  the  nortli, 
and  is  of  the  same  shape  and  dimensionsL 
That  the  prices  paid  by  defttidants  for  the 
three  lots,  respectively,  were:  Fav  928  North 
Eighth  street,  $1,850;  for  980  Mortb  Eiighth 
street.  ¥1,500;  for  932  North  Eighth  street 
$l,525,--total,  $4,87Sw  This  was  dear  of  In- 
cumbrances. That  the  said  premises  ar« 
now  subject  to  a  mortgage  of  90,000  to  the 
City  of  Penn  Building  Associatlw,  whlclt 
mortgage,  however,  also  binds  tbe  premises 
known  as  No.  035  Darien  street,  pnrebaaed 
at  tbe  same  sale  with  the  other  lota  for 
$1,S15,  clear  of  incnmbraucea.  Ttkat  on 
March  2,  1894,  the  defendants  entered  Into- 
an  agreenioit  with  plaintiff  to  »bU  to  talm 
tlM  said 'lots  on  North  BIghtb  street,  and 
tbe  agreement  Is  recorded,  and  a  e^y  ie 
annexed  to  the  bill.  It  Is  as  follows:  *Thi» 
agreement,  mode  Uie  second  day  of  ManA, 
A.  D.  one  thonsand  eight  hundred  and  nine- 
ty-four (189^,  between  Florence  Oannlng^ 
ham  and  Isleorglanaa  Caaalngbam,  aingla- 
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wonen,  of  tlio  dtr  of  PtaUadelpbIa,  of  tiw 
first  p&rt,  and  Fnink  R.  Shattnck,  attoiuey, 
of  the  flame  place,  of  tbe  Boeond  part,  wtt- 
nessetli:  Tbat  the  said  partiea  of  tke  first 
put.  for  the  cou»1  deration  hereinafter  men- 
ttoued,  do  lia.-aby,  for  tbamaelTM,  tiieir 
beira,  ezecutora,  and  adoilntirtratogB,  cove- 
nant,  promiae,  and  agree  -with  tbe  said  par- 
ty of  the  second  part,  hla  heirs  and  aasigna, 
that  tber.  the  said  parties  of  tbe  first  part. 
BbaU  ajid  will,  at  tbe  time  ber^nafter  men- 
tioned, at  the  pr(Hi>er  coets  and  charges  of 
the  said  Frank  H.  Sttattocfc,  attwney,  his 
helm  and  assigns,  by  a  good  and  snfflcfent 
deed  of  oonTeyanee,  grant,  conToy,  and  as- 
BUK  unto  the  aald  party  of  the  second  part, 
bis  heirs  and  ■aaigwa,  all  that  certain  lot  vt 
piece  of  ground  known  as  Nob.  fl!28,  930,  and 
932  North  Eighth  street  [S3'  4"  front  and  53' 
T"  deep].  In  said  city  of  Philadelphia,  fi*ee, 
clMr,  and  dfauhaiged  of  all  Uena  and  Incnm- 
htances  of  any  naknre  or  hind  whataoerer. 
together  with  all  and  aingolar  the  buildings 
and  oOier  Irnxvoremaoits  and  aiH>nrtenaaces 
thereunto  bdonglns.   And  the  said  party  of 
the  seomd  part,  for  blmself.  Us  heirs,  ex- 
ecutors, and  aABklnlstratoTB,  does  hneby 
corenaa^  intMutsi^  and  agree  with  the  s^ 
parties  of  the  first  part,  their  heirs  and  a»- 
signa,  that  be.  tbe  said  party  of  tbe  second 
part,  shall  and  will  well  and  truly  pay  unto 
the  said  parties  of  tbe  first  part,  tbelr  heirs 
and  asdgna,  tbe  sum  of  six  thousand  dol- 
lars.  In  maniur  following:   Five  hundred 
dollars  upw  the  ezecutiwi  of  this  agree- 
mrat;  flf^-flTe  hundred  dollars  at  any  time 
within  aixt7  days  from  March  lat  1884,  pro- 
Tided  that,  U  tbe  said  party  of  the  second 
part  shall  neilect  to  pay  said  sum  of  flfty- 
flre  handred  dollars  within  said  time,  then 
the  said  first  payment  of  five  hundred  dcA- 
lara  shall  be  retained  by  said  parties  of  the 
first  part,  as  and  tm  liquidated  damages. 
At  the  time  ef  tbe  dellTory  of  any  such 
deed  of  con\'eynuce,  it  Is  agreed  that  Im- 
mediate possession  of  said  premises  shall 
he  given  tu  said  party  of  the  second  part, 
bis  executors,  administrators,  or  assigns. 
IB  witness  wbereof,  the  said  parties  to  tbeee 
presents  bare  hereunto  set  their  hands  and 
seaK  this  secwd  day  of  March,  ena  thou- 
und  eight  hundred  and  ninety-four.  Flor- 
ence Cunningham.  [Seal.]  Oeorgiauna  Oun< 
Qhigbam.  [8eaL]   F.  R.  Shattnck.  [Seal.]' 
Tbe  biU  further  alleges:  That  on  April  23, 
ISbt,  the  plalntlfl  presented  a  good  and  suf- 
ficient deed  for  the  premises  to  the  defend- 
ants for  execution,  and  notified  them  of  hts 
election  to  becmne  the  purchaser  of  the 
•ame,  and  his  desire  to  pay  the  balance  of 
(be  purchase  money;  and  that  the  defend- 
ants refused  to  execute  the  deed,  but  on 
April  30,  1884,  presented  and  offered  to  de- 
liver to  blm  ou  executed  deed,  which  did 
not  accurately  describe  tbe  said  premises, 
but  omitted  from  tbe  description  a  consid- 
erable portion  of  tbe  same,   which  deed 
plalotiCt  refused  to  accept,  for  that  reason 


and  because  the  premises  were  anbject  to 
the  aforesaid  mortgage;  and  that  tbereupon 
the  defendants  refused  to  ezecnta  any  deed 
containing  any  description  differing  from 
that  In  the  deed  they  had  tendered,  and  did 
waive  any  tender  of  the  purchase  money. 
That  plaintUe  la  ready  to  vuy  the  balance 
of  the  purchase  money,  and  perfonn  fafei 
part  of  the  agreement^  whaierer  the  de- 
foidants  shall  encnte  a  deed  for  t3ia  prem- 
ises described,  free  and  (dear  ot  taicumbian- 
ees.  The  bill  then  prays  relieC  that  tbe 
defendants  may  be  decreed  to  exeente  and 
deUvor  a  deed  for  the  premises  known  as 
Nes.  eCiS,  880^  and  882  North  El^tb  street, 
free  of  liwumbrances;  that  the  defendants 
be  restnUned  from  conveying  or  Incumber- 
ing the  said  premises;  and  genwal  relief. 

"The  answer  admits  the  ownwshlp  of  the 
pmnlses;  that  they  were  obtained  by  deed 
as  alleged;  that  th^  paid  tbe  price  alleged; 
that  the  premises  are  subject  to  mortgage 
as  alleged.  It  admits  tbat  they-  entered  In- 
to the  agreemeot  set  out  la  tbe  bill,  does  not 
admit  that  the  premises  first  described  are 
known  as  Nft  828  North  Blghtb  street,  and 
avers  tbat  Hie  price  paid  for  the  premises  Is 
Immaterial.  The  answer  denies  that  the 
plaintiff  on  April  28, 1884,  presented  to  tbem 
a  deed  for  execntkm  In  aeeordance  with  the 
agreement,  and  avers  tbat  fm  .^11  SO,  18M,. 
they  tendered  a  deed  accurately  desarlblng 
the  prunises,  offering  to  conrey  the  same  to 
bhn  dear  of  Incvmlnuce  upon  p^ment  of 
the  balance  of  pnrdiaae  numey,  but  tbat 
plaintiff  refused  to  aco^  the  same,  and 
refused  to  pay  the  balance  of  the  purchase 
money.  It  also  denlea  that  defendants 
waived  tender  of  balance  of  purchase  mon- 
ey by  plaintiff.  The  answer  denies  that 
plaintiff  Is  and  has  been  ready  to  pay  the- 
balance  of  purchase  money  and  porform  hla 
part  of  the  agreement,  and  avers  that  he 
has  evaded  a  cousummatlMi  of  It,  and  is  not 
entitled  to  specific  performance. 

"Ttie  (liepute  which  gave  rise  to  the  case 
is  this:  The  southernmost  of  tbe  three  lots 
In  question  (No.  928)  Is  shaped  something 
like  tbe  letter  U  baring  a  projection  from 
the  rear  end  thereof  towards  the  south  fifty- 
four  feet  ,  eight  inches  on  the  west  line,  and 
having  a  width  of  thirty-one  feet  ten  and 
seven-eighth  inches  fm  the  south  line,  and 
widening  as  it  approaches  tbe  main  body  of 
tbe  lot  to  thirty-flre  feet  four  and  <me-liair 
inches,  having  an  area  of  1,750  square  feet; 
and  the  plaintiff  contends  tliat,  under  the 
agreement,  he  is  entitled  to  a  conveyance  of 
the  three  lots,  including  this  projecting  por- 
tion of  tbe  southern  lot;  while  the  defend- 
ants claim  that  he  ts  entitled  to  a  courey- 
ance  of  the  three  lots,  having  a  front  of 
fifty-three  feet  four  inches,  and  extending 
westward  of  that  width  fifty-three  feet  sev- 
en inches, — In  other  words,  that  toe  a^ee- 
meat  does  not  include  the  ground  projecting 
from  lot  No.  628. 

"From  the  allegations  of  the  bUU  the  ad> 
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misston  of  the  answer,  and  the  testlmimy 
adduced,  tbe  referee  reports  tbe  following 
to  be  the  facta  of  the  case: 

"Findings  of  Fact, 

"The  three  lots  of  ground  on  Eighth  street 
in  question,  together  with  a  fourth  lot  front- 
ing on  tbe  street  In  the  rear,  named  Darlen 
street,  the  rear  end  of  which  adjoins  the  pro- 
jecting lot  of  ground  In  dispute,  were  con- 
T^ed  to  the  defendants  In  one  deed,  dated 
August  8, 1808,  and  recorded.  Bach  lot  was 
described  aa  a  separate  tract  The  descrip- 
tion of  lot  No.  928  Is  set  out  in  the  second 
paragraph  of  the  bill,  and  includes  this  dis- 
puted tract,  within  the  metes  and  bounds 
given,  and  concludes  with  the  words  'being 
premises  No.  928  North  Eighth  street'  The 
three  lots  constitute  one  open  place,  used  as 
a  marble  yard.  Then  is  no  dlTidon  fence 
between  the  northern  pwtlon  of  No.  928  and 
the  projecting  portion  in  dispute.  This  use 
of  the  entire  lot  tor  the  one  purpose  is  ap- 
parent to  any  one  going  upon  It  and  tbe 
lilalntliZ,  before  the  negotiations  began,  bad 
visited  tbe  lot  had  seen  that  it  extended  In 
the  rear  of  tbe  premises  Nob.  824  and  926 
North  Eighth  street,  making  these  two  lots 
Tery  shallow,  and  had  obserred  that  tlie  en- 
tire tract  was  used  as  me.  In  tbe  negotla* 
tlons  that  ended  In  the  agreement  attached 
to  tbe  bill,  William  B.  Cunningham,  the 
In  other  of  the  defendants,  represented  them 
as  their  agent  The  negotlatlOttB  were  begun 
by  one  Atkinson,  who  held  an  t^tion  for  the 
purchase  of  tbe  premises  in  tbe  following 
words:  'Philadelphia.  Pa.,  2,  10,  1891.  If 
the  lots  928, 900,  and  932  North  Eighth  street 
(8tb)  are  not  sold  by  March,  1SD4,  Clet)  first, 
t  agree  to  gin  W.  AOdnson,  his  heirs  or  aa* 
signs,  an  option  on  said  lots  for  the  period 
of  (00)  sixty  <March.  April)  days  from  Much 
1st,  1891,  provided  said  H.  Atkinson  shall 
give  me  five  hundred  dollars  ($300.00)  on 
March  Ist,  1891,  to  be  held  aa  a  forfeit  pro- 
vlded  be  does  not  purchase  the  1<^  In  time 
specified,  option  to  be  for  $6,000.00  (six  tbon- 
sand  dollars),  fteeof  all  Incumbrances.  [Sign- 
ed] Wm.  B.  Cunningham.  Jane  Y.  Cunnlng- 
iiam.  Witness:  M.  Atkinson.'  Atkinson 
ofTered  to  transfer  his  option  to  the  plaintiff, 
and  he  agreed  to  pay,  and  did  subsequently 
pay.  $750  for  It  In  the  mtntutlme  plaintiff 
made  an  examination  of  the  record,  to  ascer- 
tain tbe  description  of  the  property,  and  to 
learn  wbo  was  tbe  owner,  and  found  that  the 
title  was  in  defendants.  He  then  prepared 
an  agreement  which  he  gave  to  Atkinson,  to 
have  defendants  sign.  This  agreement  is 
like  the  one  which  Is  Bxhibit  A  to  the  bill,  ex- 
c-ept  tiut  It  did  not  ctmtaln  tbe  words  and 
figures  in  brackets  in  the  eighteenth  line 
thereof,  as  printed,  vis.:  '63*  4"  front  and  63* 
7"  deep,'  and  it  did  not  contain  the  words 
'and  a  good  and  sufficient  deed  for  said  prem- 
ises shall  have  been  executed  and  tendered 
for  delivery  by  said  parties  of  the  first  part' 
which  words  aro  not  In  Bxhlblt  A.   A  day 


or  two  aftor  the  plaintiff  had  given  tfaii 
agreement  to  Atkinson,  Mr.  Ghaxtes  H. 
Downhig,  a  member  of  the  bar,  with  Wil- 
liam B.  CuDulngbam,  came  into  tbe  plala- 
tlfl*s  ofllce,  liaving  this  agreement  iritb  them. 
Ur.  Downing  objected  to  tbe  words  relathig  | 
to  the  tmdor  of  a  deed  by  defenduits  last  j 
quoted,  and  plaintiff  assented  that  tber  | 
should  be  stricken  out,  and  It  was  done.  Ur. 
Downing  also  insisted  that  the  slse  of  the 
Iota  be  Inserted,  and  with  a  pendl  he  wrote 
the  words  'SS*  4"  front  and  Its'  7~  deep'  In 
one  of  the  Uank  spaces  of  the  paper,  and  In- 
dicated to  Mr.  Bveritt,  tbe  plabaturs  derlt. 
where  words  should  be  inserted  in  tbe  uew 
wrlttai  agreement,  which  the  plaintiff  bad 
instructed  him  to  prepare.  A  large  portion 
of  the  evidence  adduced  related  to  what  took 
place  at  this  interview,  but  nothing  was  prov 
ed  that  affected  the  int^rtty  of  llie  paper  u 
it  was  signed.  Tbe  demand  of  Mr.  Down- 
ing that  the  sice  of  the  lota  should  be  tnaot- 
ed  was  made  in  a  tone  loud  enough  to  be 
heard  by  several  persons  present  and  might 
have  been  heard  lor  plaintiff.  When  he  snb- 
seqnently  signed  tbe  agreemoit  be  had  an 
opportunity,  and  it  was  his  duty,  to  rend  it 
The  referee  finds  no  evidence  of  fraud  on 
which  the  agreement  could  be  reformed,  and. 
indeed,  though  so  -much  was  made  of  it  Id 
the  evidence  the  biU  does  not  pray  for  Its 
reformation.  It  Is  to  be  obswved,  taoweve-. 
that  no  mention  was  made  in  this  convetaa- 
tlon  by  any  one  of  the  projecting  portion  ot 
lot  Na  92&  Mr.  Bveritt  wrote  the  nev 
agreement  conforming  to  the  sa^estl<Hui 
nude  by  Mr.  Downing,  and  to(A  it  to  hU 
office.  It  was  there  executed  and  acknowl- 
edged by  tbe  dtfendanta,  and  oi  tbe  next 
day  Mr.  Downing  and  one  of  tbe  detoidaats 
brought  it  to  the  plaintiff's  office.  He  only 
looked  at  the  paper  to  see  that  tt  was  ezp- 
uuted  and  acknowledged,  and,  without  read- 
ing it  necuted  It,  and  paid  Mr.  Downing  tbe 
money,  and  took  his  rectfpt  for  it  The  pa- 
per then  executed  Is  Bxhlblt  A  to  tbe  bill 
and  was  retained  by  tbe  phdntlff,  who  pro- 
cured it  to  be  recorded.  During  all  of  tbla 
transacthm  Mr.  Downing  considered  blmaelf 
as  representlDg  the  dtfendante,and  tbe  pWn- 
tiff  certelnly  had  a  right  to  assume  that  be 
did.  He  also  represented  a  building  associa- 
tion, which  hdd  a  mortgage  of  |800  on  these 
lots,  together  with  the  lot  on  Darten  street, 
which  mortg^e  Is  still  unsatisfied.  Shortly 
aftffl*  the  execution  of  this  agreement,  tbe 
plaintiff  learned  that  WilUam  B.  Cnnnhig- 
ham  bad  offered  this  projecting  piece  of  land 
for  sale,  and  a  correspondoice  ensued  be- 
tween them,  whldi  the  ref»ee  does  not  deem 
material  to  the  caa^  except  that  It  manifest- 
ed to  the  plaintiff  that  the  dtfendanta  wonld 
not  convey  the  lot  to  blm,  Induding  this  pro- 
jecting portion. 

"About  April  2S,  1894.  the  plaintiff,  bavbis 
pr^tared  a  deed  omveying  tbe  three  lots  to 
him.  in  which  the  lot  No.  928  was  described 
aa  including  this  proJecUog  portloD.  took  it 
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to  Mr.  Downing,  as  attorney  for  tbe  defend- 
ants, tendered  tt  to  him,  and  requested  blm 
to  have  tt  execnted.  In  this  interview  It  was 
agreed  that  everything  of  a  technical  nature 
connected  with  the  proceedings  to  be  Insti- 
tuted to  enforce  the  agreement  shoaid  be 
waived.  Mr.  Downing  to  carry  out  this 
agreoment,  wrote  upon  the  deed  the  follow- 
ing: 'Phila..  April  25,  1894.  By  reason  of 
the  description  of  the  property  named  in  the 
within  deed  being  different  from  that  agreed 
to  be  sold  according  to  the  terms  of  agree- 
ment, dated  March  ,  1894,  we  do  here- 
by refuse  to  execute  said  deed.  The  tender 
of  the  purchase  money  (that  is,  the  balance 
thereof)  is  hereby  waived.'  He  subBequently 
gave  the  deed  thus  indorsed  to  William  B. 
Cunningham,  with  instnictions  to  have  bis 
sisters  sign  it,  so  as  to  raise  the  question 
fairly,  their  refusal  to  execute  the  deed,  and 
their  reason  for  It  It  was  certainly  the  un- 
derstanding between  the  plaintiff  and  Mr. 
Downing  to  submit  to  the  court  the  simple 
question  whether  the  plainttfTB  contention  or 
the  defendants'  should  be  maintained,  un- 
complicated by  any  question  as  to  proper 
tender  of  performance  by  either  side.  The 
def«idants  did  not  sign  the  memorandum 
made  by  Mr.  Downing,  nor  consult  him  fur- 
ther about  It,  but  employed  other  counsel, 
wUo.  in  ignorance  of  the  agreement  made  by 
Mr.  Downing,  prepared  a  deed  describing  the 
lot  No.  928  as  a  rectangular  lot,  in  conform- 
ity with  the  defendants'  construction  of  the 
agreement;  and  after  four  o'cloclt  on  April 
ao,  18&1,  the  day  on  which  the  plaintiff's  op- 
tion expired,  while  the  plaintiff  was  attend- 
ing an  atiditor's  meeting,  held  in  office  of  an- 
other lawyer,  the  defendants,  with  their 
counsel,  made  a  tender  to  blm  of  this  deed, 
duly  executed.  The  plaintiff  stated  that  at 
that  late  hour  he  did  not  have  the  purchase 
money  to  pay,  but  refused  further  to  consum- 
mate the  transaction,  because  of  the  mortr 
gage  upon  the  property,  and  because  the  de- 
scription did  not  conform  to  the  agreement. 
The  defendants  offered  to  have  the  incum- 
brance removed  at  the  time  of  the  settle- 
ment, if  he  would  accept  the  deed  as  they 
had  tendered  It,  and  offered  to  meet  blm  the 
next  day  or  any  reasonable  time  to  make 
settlement  The  plaintiff  declined,  and  stat- 
ed to  them  tbat  he  was  ready  to  make  settle- 
ment at  any  time  tbat  they  tendered  a  deed 
with  proper  description.  In  this  interview 
plalntUI  infonned  defendants  of  thisariauge- 
ment  with  Mr,  Downing. 

"Conclusion  as  to  the  Tjiw  of  the  Case. 

"This  suit  is  brotigbt  to  procure  the  specific 
performance  of  a  written  contract  As  there 
are  no  facts  in  the  case  which  Justify  a 
change  of  any  of  the  terms  of  tbe  contract, 
the  rights  and  duties  of  the  parties  thereto 
are  to  be  determined  by  the  ordinary  rules 
fOT  the  construction  of  such  contracts.  The 
first  of  these  Is  to  ascertain  tbe  Intention 
irblidi  the  parties  have  expressed  In  the 


agreement  The  defendants  have  contract- 
ed to  convey  to  the  plaintiff  *aU  that  certain 
lot  or  piece  of  ground  known  as  Nos.  928, 
080,  and  932  North  Eighth  street  [63*  4"  front 
and  G3'  7"  deep],  In  said  city  of  Philadelphia. 
Itee  and  clear  and  discharged  of  all  liens 
and  incumbranoes  of  any  nature  or  kind 
whatsoever.'  The  referee  Is  of  the  opinion 
that  the  cont«itl<Hi  of  the  plaintiff  shoold 
prevail,  and  that  a  proper  construction  of  the 
agreement  makes  tt  the  duty  of  the  defend- 
ants to  convey  the  entire  lot  as  claimed  by 
plalntUL  Tbe  subject  of  the  contract  was 
"all  that  certain  lot  *  *  *  known  as  Nos. 
92S,  99(^ and  032  North  Eighth  street';  and  the 
proof  Is  tbat  the  oitlre  lot  as  claimed  by 
tbe  plaintiff,  was  occupied  as  one  lot  aad  used 
for  one  purpose,  without  any  fence  separat- 
ing the  piece  of  ground  in  dispute  from  the 
rest  of  the  lot  and  tbat  the  deed  by  which 
tbe  defendants  obtained  title  conveyed  the 
entire  lot  by  metes  and  bounds  as  one  tract 
and  described  it  as  'being  premises  No.  928 
North  Eighth  street'  In  view  of  these  facte 
and  tbe  wording  of  tbe  whole  contract  do 
the  words  'BS'  4"  front  and  68'  T'  deep'  mani- 
fest an  Intent  to  convey  a  rectangular  lot  of 
these  dimensions  rather  than  tbe  whole  lot 
as  occupied  by  the  defendants  and  described 
In  the  deed  to  them? 

"There  are  numerous  reported  cases  in 
which  repugnant  descriptions  found  In  the 
contract  or  conveyance  have  been  construed 
by  the  courts.  In  ail  tbe  cases  in  which  the 
tblng  granted  has  Iwen  described  by  ite  num- 
ber as  found  on  tbe  ground,  or  a  plat  or  by  a 
name  by  which  It  is  known  or  designated, 
or  where  it  is  described  as  a  tract  occupied 
by  a  particular  person,  such  description  has 
been  held  sutticlent  in  a  conveyance,  contract 
or  writ  of  ejectment  to  be  a  sufficient  de- 
scription to  effectuate  tbe  purpose  of  the  par* 
ties;  and,  even  when  the  Instnunent  con- 
strued contained  a  repugnant  description  by 
metes  and  tHimids,  the  lattrar  has  been  made 
to  yield  to  tbe-fwrner.  Thus,  In  Rutherford 
V.  Tracy.  48  Mo.  825,  tbe  granting  clause  in 
the  deed  was:  'Lot  3  in  block  87,  beginning 
at  the  northeoHt  comer;  thence  west  to  the 
alley;  thence  south  eighteen  feet,*  etc,— tbe 
latter  description  embracing  a  less  area  than 
lot  3.  The  court  held:  'The  legal  Inference 
or  presumption  Is  that  the  grantor  conveyed 
tbe  whole  lot,  and  attempted  to  give  It  a 
more  particular  description  by  bounding  it 
with  courses  and  distances.  The  designation 
of  the  lot  by  its  number  must  be  regarded  as 
the  prominent  object  or  monument,  and* 
where  there  is  uncertainty,  the  monument 
must  prevail  over  the  description  by  courses 
and  distances.'  The  same  principle  Is  ap- 
plied in  Transit  Co.  v.  Skinner,  9  Mo.  App. 
189.  In  Lodge  v.  Lee,  Q  Cranch,  237,  a  grant 
of  an  island  In  tbe  Potomac  river,  by  name, 
superadding  a  d^crlptlon  by  courses  and  dis- 
tances of  the  lines  thereof,  which  a  survey 
showed  did  not  include  tbe  whole  island; 

was  ta^d,  neverthelesa,  to  pa#«  M^«^Jtr„ 
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the  wbole  isUnd.  Ttae  j^lslatnre  of  Penn- 
vyWania,  bj  act  of  March  21, 178^  provided 
for  tbe  survey  of  certain  lands,  and  directed 
that  eacta  ■ecthm  sboold  t)e  marked  with  a 
anmber  on  a  tree  at  tbe  northwest  corner, 
and  return  made  to  the  land  office.  In  Smith 
T.  Moore,  5  Rawie,  818k  Olbaon,  C  Jh  held: 
'If,  ttam,  at  the  time  of  mating  the  surrey 
on  the  ground,  the  lot  rec^ved  a  name  of 
baptism  suffl<deut  to  distinguish  it  from  all 
the  rest.  Its  indlTidnall^  could  not  be  de- 
stn^ed  or  its  name  changed  by  a  blunder  in 
the  return  In  respect  of  the  boundaries. 
Where  thve  is  a  dlscreponey  between  tbe 
numbered  comer  and  the  boundaries  return- 
ed. It  appears  more  reasonable  that  the  num- 
ber should  be  taken  to  determine  the  bound- 
aries than  the  boundaries  should  be  taken  to 
determine  tbe  number.'  8e^  also,  Dunn  t. 
BaJjea,  6  Watts  &  S.  47iS.  In  Koch  r.  Dun- 
ksl.  90  Pa.  St.  264,  It  was  decided  that  whex« 
land  is  described  in  a  deed  of  conveyance  by 
eourses  and  distances,  and  also  by  calls  for 
adjolnmi,  tbe  lattar,  where  there  Is  a  dlscrep* 
ancy  and  thwe  are  no  mimumaits  aa  the 
land,  must  goTem.  It  Is  said  In  1  Dart, 
Vend.  602,  that  where  tbe  deed  contains  an 
adequate  and  sufficiait  definition,  with  cou' 
Toilent  certainty,  of  what  is  Intended  to 
pass,  any  subsequent  errtmeous  addition  will 
not  Tttlate  It,  according  to  the  maxim,  *Falsa 
demonstratio  non  nocet'  V^r  Inetance,  un- 
der a  conveyance  by  A.  (tf  all  his  meadow 
Uackacre,  described  as  containing  10  acres, 
bat  whlcb  in  truth  omtains  20  acres,  the 
whole  20  acres  will  pass.  In  Robs  v.  Baker, 
72  ra.  St  180,  there  was  a  parol  sale  of  land, 
and  the  receipts  for  the  purchase  money  de- 
scribed the  premises  as  'Fleming  Farm,  on 
French  Cre^'  and  the  description  was  held 
to  be  sufficiently  certain  to  -pasB  the  title. 
In  Rodders  v.  Olshoffsky,  110  Pa.  St  147, 
2  AtL  44.  the  lot  was  described  as  'all  that 
certain  lot  •  •  ♦  In  the  city  of  Bradford 
bounded  and  described  as  follows,  to  wit: 
**Coiumenclng  at  a  stake  in  'north  Hue  of 
Main  street;  •  •  •  thence  westwardly, 
along  the  north  line  of  Main  street,  twenty 
feet," '  etc.  This  line  was  only  eighteen  and 
one-tbird  feet  long,  and  It  was  held  that  the 
grantee  could  not  recover  from  the  grantor 
for  the  deficiency.  The  manner  In  which  the 
point  was  raised  did  not  call  for  special  ref- 
erence to  the  principle  here  contended  for; 
yet  it  evidently  influences  the  court's  opinion. 
In  TallRian  v.  Franklin.  14  N.  Y.  584.  the 
auctioneer's  book  described  the  lots:  'Build- 
ing lots  on  One  Hundred  Thirty-Second  and 
One  Hundred  Thirty-Third  streets,  between 
Fifth  and  Sixth  avenues,  numbered  132  to 
las  and  154-1S7.'  In  point  of  fact,  the  four 
first  lots  were  on  One  Hundred  Thirty-Second 
street  and  the  other  four  on  One  Hundred 
Thirty-Third  street  This  waa  shown  by 
proof.  The  lots  were  sold  as  Harlem  lots 
which  had  been  prevlonsly  sold.  Held,  that 
tbe  description  was  sufficient  compliance 
with  the  stotate  of  frauds.   This  was  an  ao- 


tl<m  to  recover  difference  In  ptlce  on  sqbee- 
quent  sale  In  Barry  v.  Cooanbe,  1  Fee  OM^ 
6S2,  the  descrlpttoii  of  the  ptroperty 
'Your  one-half  £L  B.  wharf  and  ^remlsea.' 
JobnB<Hi,  J.,  said:  *Vor  anything  that  appears 
on  the  face  of  the  lastmment,  B.  B.  wharf 
may  be  aa  definite  a  description  of  locsdl^ 
OS  F.  street,  and  then  tbe  amtatgaltf  cou'^l 
Mtly  arise  If  it  be  shown  that  tba  bargainor 
had  more  than  one  house  in  F.  street  Uke  the 
two  Manors  of  Dal^  put  by  aerenl  autbors.' 
This  was  a  bill  t<x  spedflc  perfmmaiicew  la 
Lewis  T.  Reichey.  27  N.  3,  Bq.  240,  which 
was  a  bill  for  spedflc  performance,  tbe  de- 
scription was:  'Property  held  H.  R^hey 
<n  Bruce  street.  Thirteenth  avenue,  and 
South  Orange  avenue  In  Newark,  N.  J., 
whlcb  sold  title  Is  heti  by  Relchey  by  dec- 
laration  of  sale  from  mayor  and  common 
council  of  Kework.'  Hdd  to  be  snfflcSeat 
under  statute  of  fraud,  and  p«formance  de- 
creed. In  Cate  t.  Thayer,  8  GreenL  71.  tbe 
line  of  the  town  of  Dresdoi  being  dsacribed 
la  the  act  of  incorp<waflon  as  mmUDg  a 
north-northeast  course,  including  tbe  whole 
of  a  certain  farm,  it  was  resolved  that  the 
line  of  the  farm  should  prevail,  at  being  tbe 
more  certain  monument,  and  more  evidently 
intended  by  the  legl^ture.  In  Kettta  v. 
Reynolds.  Id.  3SS,  it  was  held  that  where  a 
I>aroel  of  land  is  conv^red  as  btbig  the  wbnte 
of  a  certain  farm,  which  is  aftvwarda  de- 
scribed in  the  deed  by  conrves  and  dlstancca. 
which  do  not  include  the  whole  farm,  ma 
much  of  this  description  will  be  rstJeeted  as 
that  the  whole  may  pass.  A  large  number 
of  cases  of  tbe  same  import  are  collected  in 
the  decision  of  the  court  In  Sherwood  t. 
Whiting,  54  Conn.  330,  8  Ati.  80.  The  use  of 
the  street  numbers  In  Philadelphia  la  leases 
Is  well  known;  and  in  Flanlgen  v.  City  of 
Philadelphia,  61  Pa.  St.  402  (an  amicable 
action  and  confession  of  judgment  in  eject- 
ment), the  description  was,  'The  premises 
altoated  No.  13C  South  Third  street  in  tlie 
dty  of  Phlladetphia,'  and  It  was  sustained  aa 
a  sufficient  description.  In  that  case  Judge 
Agnew  said:  'The  description  of  the  cause 
of  action  Is  meager,  but  not  wholly  indefinite. 
•  •  •  In  a  city  having  a  known  syatem  of 
notation,  regulated  by  munlcl[>al  laws,  rec- 
ognized In  the  transactions  of  general  busi- 
ness, and  acted  upon  by  every  one.  the  de- 
scription of  a  parcel  of  jn-ound.  or  the  mes- 
suage thereon,  by  a  number,  Is  sufficiently 
definite.  The  state  adopted  a  system  of  no- 
tation by  numerals  for  the  donation  and  de- 
preciation lands  covering  nearly  the  whole 
of  the  northwestern  partof  the  state.  •  •  • 
The  conclusive  effect  of  it  will  be  found  set 
forth  In  Smith  v.  Moore.  5  Rawle,  848.  and 
Dunn  V.  Kalyea.  fl  Watts  &  S.  478.  Thou- 
sands of  tax  titles  In  this  territory,  and  In 
towns  and  cities  In  other  parts  of  the  state;, 
rest  npon  no  other  foundation  tlian  the  nam- 
ber  affixed  to  the  ground,  which,  as  any  othor 
descriptive  fact.  Is  a  subject  of  proof.*  Tbe 
iwlnclple  announced  In  the  closing  eentwice 
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of  thJR  quotation  shows  that,  la  asoertainlng 
the  subject-matter  of  the  contnwt.  It  Is  prop- 
er to  take  proof  aa  to  the  occupancy  and  use 
of  tbe  land  to  which  It  relates;  and  from  the 
same  principle  It  would  seem  certain  that, 
wliatever  irregularis  In  the  lines  of  the  lot 
No.  VdG  South  Tlilrd  street  the  proof  would 
liave  diEKloscd,  all  the  ground  shown  to  be 
occupied  and  used  aa  a  part  of  those  prem- 
ises must  bare  passed  by  the  lease,  and  must 
have  been  recovered  by  the  ejectment  It  Is 
true  that,  la  some  of  the  cases  cited,  the  lot 
which  was  described  by  number  was  so  num- 
bered on  a  recorded  plan  or  plat;  but  this 
cannot  prevent  their  being  authority  In  the 
deciFion  of  this  case^  for  In  such  case  the 
plat  is  not  referred  to  or  made  part  of  the 
iQstmment  construed.  The  |»oductioQ  of 
the  pint  Is  the  method  of  proof,  poeslble  In 
that  vnae,  to  show  what  was  meant  by  'lot 
3.'  or  by  the  Uke  description.  Tbe  same  le- 
aalt  was  reached  by  that  method  as  was 
reached  In  the  case  of  the  land  described  by 
its  occupancy  by  showing  Just  what  land 
was  occapied.  The  conrt  was  thus  made  oc* 
quaiated  with  tbe  sabject-matter  abont 
which  the  pardes  were  contracting,  and  ena 
bled  to  fit  the  contract  to  the  subject-matter, 
Tlie  court  in  Flanlgen  v.  CII7  of  Philadel- 
phia. Bupra,  has  said  tbe  same  may  be  done 
with  reference  to  a  lot  in  this  dty;  and  It 
seems  to  follow  as  an  Irresistible  conclusion 
that  if  the  contract  in  this  case  had  only  da- 
8cril}ed  the  lot  as  Na  028  NcH>tb  Eighth 
street,  without  adding  the  fr&nt  and  depth, 
the  whole  lot,  as  it  was  occnpled,  would  have 
been  included  In  the  description. 

"The  contention  of  tbe  defendants,  bow- 
ever,  rests  opoo  the  use  of  these  words  de- 
scribing the  front  and  depth  of  tbe  lots.  It 
is  to  be  obsared.  however,  that  they  are  not 
strictly  t^ugnant  to  prior  descriptions  of  the 
lot  by  its  number.  The  lot  is  fifty-three  feet 
four  inches  front  and  flfty-three  feet  seven 
laches  deep.  Its  front  and  depth  could  not 
be  otherwise  truthfully  described.  These 
words  and  figures  do  not  purport  to  describe 
the  full  dimensions  of  tbe  lot  to  be  conveyed, 
and  therefore  the  referee  is  of  oitlnlon  that 
they  cannot  be  heid  to  limit  the  clear  mean- 
ing of  the  words  'all  that  certain  lot  •  •  • 
known  as  Na  928,'  etc.  If  the  contract  had 
called  tot  a  lot  situate  three  hundred  and 
twenty-five  feet  north  of  Poplar  street,  hav- 
ing a  front  of  fifty-three  feet  seven  Inches, 
and  a  depth  of  fifty  three  feet  four  Inches,  it 
would  be  clear  that  a  rectangular  lot  of  those 
dimensions  was  intoided,  but  the  use  of  the 
words  'lot  •  •  •  known  as  No.  928,*  etc., 
makes  a  very  different  case.  The  defend- 
ants' claim  requires  that  these  words  'S3'  4" 
front  and  6S'  7"  deep'  should  be  construed  as 
equivalent  to  the  words  'having  a  front  on 
said  Eighth  street  of  63'  4",  and  extmding 
westward  between  parallel  lines  at  right  an- 
cles with  said  Blghth  street  to  a  depth  of 
nrty-tlu'ee  feet  seven  Inches.'  If  the  con- 
tract did  contain  these  words,  It  would  ma^ 


ifest  a  clear  Intention  of  the  partly  to  pass 
only  the  rectangular  lot  Such  a  description 
would  limit  tbe  former  description  of  the  full 
lot,  but,  as  the  contract  does  not  oontalo 
them,  It  is  not  admissible  to  add  them  by  con- 
struction. Construed  as  the  referee  sug- 
gests, every  word  of  tbe  contract  has  Its  full 
operation.  The  thing  conveyed  were  tbe  lots 
Nos.  928,  030,  and  932  North  Eighth  street. 
The  length  of  the  front  and  depth  lines  are 
merely  added  by  way  of  further  description. 
Even  if  this  description  was  false,'  it  would 
not  affect  the  true  description  by  the  lot 
number,  under  the  authority  of  the  maxim 
above  quoted  from  Dart,  on  Vendors,  'Falsa 
demonstratio  non  nocet' 

"The  intention  to  convey  the  entire  lot  Is 
further  shown  by  reference  to  tbe  option 
wbicb  William  E.  Cunningham,  the  agent  of 
the  defendants,  gave  to  Atkinson,  which  was 
tbe  paper  on  which  the  plaintiff  first  acted. 
It  reads:  'If  the  lots  Nos.  928,  030,  and  932 
North  Eighth  street  are  not  sold  by  March  1, 
1894,  I  agree  to  give  M.  Atkinson,  his  heirs 
or  assigns,  an  option  on  said  lots,'  etc.  This 
paper  was  tbe  foundation  of  tbe  plsintifTs 
rights,  and  may  be  used  to  ascertain  tbe  In- 
tention of  the  parties.  Koch  v.  Dunkel,  90 
Pa.  St  204. 

"Tbe  r^eree  is  also  of  the  opinion  that  the 
plaintiff  has  not  lost  his  right  to  the  specific 
performance  of  the  agreement  by  his  failures 
to  make  a  formal  tender  to  defendants. 
Long  before  the  expiration  of  the  plalntitTs 
option,  he  had  notice  that  tbe  defendants 
would  not  perform  their  agreement  In  view 
of  this.  It  might  be  held  that  It  was  not  nec- 
essary for  him  to  make  any  tender.  Dixon 
V.  Oliver,  5  Watts,  n09;  Hampton  v.  Speclt- 
I  enagle,  0  Serg.  St.  VL.  212;  Pom.  Eq.  Jur.  | 
I  1407,  note;  Lyman  v.  Gedney,  114  111.  390, 
29  N.  E.  2S2.  At  tbe  time  he  did  take  the 
deed  to  Ur.  Downing,  it  was  agreed  between 
them  that  all  technicalities  should  be  waived, 
BO  that  the  question  might  be  raised  as  to 
the  construction  of  the  agreement  Tbe 
agreement  which  filr.  Downing  indorsed  on 
the  deed  to  be  signed  by  defendants  contem- 
plated this,  and  waived  the  tender  of  the 
purchase  money.  The  plaintiff  evidently 
rested  on  this  agreement  and  had  no  notice 
that  tbe  defendants  refused  to  sign  the  agree- 
ment for  at  least  five  days  afterwards,  and 
on  the  last  of  the  sixty  days  during  wbich 
his  option  ran,  and  then  at  an  hour  when.  In 
the  nature  of  things,  It  was  impossible  to 
pay  the  purchase  money,  even  if  he  had  been 
willing  to  accept  tbe  deed  they  then  ten- 
dwed.  In  this  Interview  he  told  the  defend- 
ants that  he  was  willing  to  take  the  property 
aa  when  he  received  a  deed  conveying  the 
IH^mises  according  to  the  agreement  luid 
they  refused  to  make  such  a  deed.  For  the 
same  reasons,  the  referee  is  of  opinion  that 
the  existence  of  the  mortgage  and  its  non- 
payment before  the  tender  of  the  deed 
should  not  affect  the  right  of  the  defendants. 
The  mor^ge  can  be  satisfied  at^he  time  of 
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the  Bsttlement  out  of  the  pnrdiase  money. 

"The  reftfee  la  therefore  of  the  opinion 
that  a  decree  shonld  be  Mitered  in  favor  of 
the  ^Intiff,  as  prayed  for  In  hU  bill,  and 
that  the  defendants  be  ordered  to  pay  the 
costs." 

De  Forrest  Ballon,  for  appellants.  Alexan- 
der P.  Cplesberry,  for  appellee. 

PER  CUIUAM.  The  Jud^ent  tn  this  case 
Is  affirmed,  upon  the  findings  of  fact  and  con- 
clusions of  law  contained  in  the  report  of  the 
learned  referee  In  the  court  below* 


CITY  OP  PHILADBLPHIA  t.  BOWMAN. 
(Sn^eme  Gonrt  of  FennsylTanhL   Feb.  18, 
1805.) 

HuNictFAL  CoBPOHiTioKs— Action  ov  Fatiiio 
Cum— Dbvensb. 

Act  June  9,  IffiT  (P.  L.  802),  snpplemen- 
tal  to  the  charter  of  the  P.  &  D.  R.  R.  Co.,  sub- 
jects tiie  company  to  any  ordlnancea  passed  by 
city  councils  in  reference  to  the  grading,  paving, 
repavlng,  etc,  of  streets  oyer  which  the  rail- 
road Is  laid.  Ordlnaaces  of  Philadelphia  pro- 
vide that  all  the  passenger  railway  companies 
within  the  city  shall  be  at  the  entire  cost  and 
expense  of  maintaining,  paving,  repaving,  etc., 
that  may  be  necessary  on  any  street  occnpied 
them.  BM,  that  the  owner  of  a  lot  abat* 
ting  on  a  street  occupied  by  snch  railroad  com- 
pany could  set  up  the  liability  of  the  compony 
for  the  expense  of  paving  it,  in  an  action  by  the 
city  against  him  to  enforce  an  assessment. 

Appeal  from  coart  of  common  pleas,  Phila- 
delphia county. 

Action  by  the  city  of  Philadelphia,  to  the 
use  of  Michael  O'Rourke,  to  the  use  of  Wil- 
liam Kell^,  against  Fremont  Bowman,  on 
a  claim  for  paTlng  a  street  From  a  judg- 
ment for  plaintiff,  for  want  of  sufficient  affi- 
davit of  defense,  defendant  appeals.  Re- 
versed. 

Frank  P.  Prlchard  and  WendeU  P.  Bow- 
man, for  appellant  John  M.  Ridings,  for  ap- 
pellea 

GREKN,  J.  As  this  case  raises  only  a 
question  of  the  sufficiency  of  the  affidavit  of 
defense  to  prevent  judgment,  we  are,  of 
course,  not  at  liberty  to  r^rd  any  other 
matters  than  such  as  appear  In  the  affidavit 
The  action  was  a  scire  facias  upm  a  munic- 
ipal claim  for  paving  the  street  In  front  of 
the  defendant's  lot  The  defense  was  that  a 
designated  passenger  railway  company  was 
legally  bound  to  do  the  work  for  whlcb  the 
claim  was  made,  and  therefore  the  defend- 
ant was  not  liable.  In  the  case  of  Phila- 
delphia V.  Spring  Garden  Farmers'  Market 
Co.,  161  Pa.  St  522,  29  Atl.  286,  we  held  tbat, 
where  the  legislature  has  Imposed  upon  a 
street-railway  company  the  obligation  of 
paying  for  the  original  paving  of  a  street 
an  abutting  landown^  can  set  up  such  legis- 
lative action  as  a  defense  to  a  suit  brought 
by  the  dty  against  himself  to  recover  the 


cost  of  the  OTlf^lmd  paving.  Our  Brother 
Mitchell,  delivering  the  opinion,  said:  **We 
see  nothing  to  prevoit  the  in^erty  bolder 
from  taking  advantage  of  tbo  provisions  ef 
the  act  of  1804.  That  act  it  is  tme.  is  a 
charto',  and  In  that  sense  a  contract  between 
the  state  and  the  company,  to  wUcb  the 
property  owner  Is  not  a  party.  But  as  was 
said  by  Bharawood,  J.,  In  Canal  Co.  v-  Gra- 
ham. OS  Fft.  St  200:  The  diarter  Is.  in- 
deed, a  contract  Imposing  npon  the  corpora- 
tim  the  hnrden  of  performing  a  certain 
duty  to  the  pnbUc'  And  In  the  presmt  case 
tiie  Intoit  Is  dear  to  pnt  on  the  railway  com- 
pany that  pwtlon  ot  the  pnbUc  duty  widch 
rdates  to  the  paving  of  street^  and  thereby 
to  relieve  the  abutting  property  ownw." 

In  the  case  at  bar  the  affidavit  of  Vetaue 
sets  np  the  act  ot  June  9.  1857  (P.  L.  802), 
which  Is  a  supplement  to  the  charter  of 
the  Ptalladelphta  &  Delaware  River  Railroad 
Company,  which  subjects  tbat  company  to 
any  ordinances  passed  by  the  coundls 
with  reference  to  the  grading,  paving,  re- 
paving,  etc..  of  the  streets  over  which  their 
railway  is  laid,  and  a  proviso  that  the  said 
streets  shall  be  kept  lo  repair  by  the  rail- 
way company.  The  affidavit  fnrtfaer  asserts 
that  the  railway  built  by  the  said  company  is 
laid  npon  the  street  on  which  the  defend- 
ant's property  Is  situated,  and  further  sets 
forth  cortaln  dty  ordinances  which  provide 
that  all  passenger  railway  companies  with- 
in the  city  shall  be  at  the  eatiie  cost  and  ex- 
pense of  maintaining,  paving,  repaving,  and 
repairing  that  may  be  necessary  upon  any 
road,  street,  avenue,  or  alley  occupied  by 
them.  The  act  of  1857  and  the  various  or- 
dinances of  the  dty  which  are  described  In 
the  affidavit  of  defense  make  out  an  ap- 
parent nonliability  of  the  defendant  for  the 
work  dalmed  for  in  this  actlcm,  and  there- 
fore It  was  error  to  enter  judgment  for  want 
of  s  sufficient  affidavit  ot  defense.  A  discus- 
sion appears  In  the  paper  books  upon  the  ef- 
fect of  another  and  lata:  ordinance  of  the 
dty  upon  the  defendant's  liability,  but,  as 
that  ordinance  does  not  appear  on  the  rec- 
ord, we  can  take  no  cognizance  of  it  at  this 
time.  A  prima  fade  defense  la  set  forth  tn 
the  defendant's  affidavit,  and  therefore  Judg- 
ment must  be  deferred  until  a  final  hearing. 
Judgment  reversed,  and  procedendo  awarded. 


GAOKENBACH  v.  LEHIGH  COUNTY. 
(Supreme  Court  of  Pennsylvania.    Feb.  25. 
1805.) 

StITDTB— TiTLS. 

Act  June  24,  1885.  entitled  **An  act  to 
perfect  the  rec<wds  of  deeds,  mortgages  and  oth- 
er instruments  In  certain  cases,"  and  providing 
that  the  propn-  county  shall  pay  the  fees  for 
such  services,  is  unconstltational,  as  not  ex- 
pressing its  object  in  Its  title.  Plerie  v.  Phlla- 
delpfaia,  21  Ati.  80.  180  Pa.  St  575.  followed. 

Appeal  from  court  of  common  pleaa,  Le- 
high county.  ^  I 
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ActioD  by  H4tU7  J.  Gackenbach  against 
the  county  of  Lehlgb  to  recorer  $11,326^ 
for  services  reodered  by  him  In  18S9,  as  re- 
corder of  deeds  of  said  coun^,  la  certifying 
and  signing  deeds  and  other  Instruments 
entered  by  his  predecessors,  pursuant  to  Act 
June  24.  18S5,  entitled  "An  act  to  perfect 
the  records  of  deeds,  mortgages  and  other 
Instruments  In  certain  cases."  which  pro- 
rides  that  the  proi>er  county  shall  pay  the 
fees  for  snch  services.  In  which  there  was 
a  Judgment  of  compulsory  nonsuit  From 
an  order  refusing  to  take  off  the  judgment 
of  nonaoit,  plaintiff  appeals.  Affirmed. 

John  Rnpp,  for  appellant.  0.  J.  Erdman 
and  T.  F.  Dlefenderfer,  tor  appellee. 

PEB  OUBIAM.  In  principle  this  case  is 
HubstantiaUy  the  same  as  Pierie  t.  Phlladd- 
phla,  130  Pa.  St.  S75,  21  Atl.  90,  and  is  ruled 
therein.  There  was,  therefore,  no  error  in 
refostng  to  take  off  the  judgment  of  nonsuit 
Judgment  affirmed. 


ODLVBR  T.  TOWN  OF  FAIR  HAVEN. 
(Supreme  Court  of  Vermont    Rutland.  Jan. 
10;  1S9S.) 

HlOHWl  r— ResUK  VKT. 

Under  R.  L.  S  2920,  providing  that,  If  the 
terminations  and  boundariM  of  a  highway  can- 
not be  ascertained,  the  selectmen  may  reaur- 
Yey  the  highway,  the  selectmen  may  relocate 
tbe  highway,  whether  or  not  the  tines  of  the  re- 
location are  the  same  as  those  of  the  orif^al 
Borrey. 

Bxceptioiia  from  Rutland  county  court; 
Slnnacm,  Jodge. 

Petition  by  3.  Dana  Culver  against  the  town 
of  Fair  Haven  for  the  appolntmrait  of  com- 
missioners to  review  the  action  of  selectmen 
of  the  town  in  reettrveying  a  highway. 
From  a  Judgment  sustaining  exceptions  of 
petitions  to  the  report  of  commissioners,  and 
dismissing  the  petition,  both  parties  bring  ex- 
ceptions. Reversed. 

The  petition  alleged  that  two  of  the  select- 
men of  the  town  of  Fair  Haven,  professing 
to  act  under  R.  L.  |  2920,  but  wboUy  without 
ftl^llcatlon  therefor,  and  without  the  exist- 
ent of  any  Acts  which  would  give  them 
Jurisdiction  so  to  act,  made  a  pretended  re- 
survey  of  the  east  line  of  Main  street,  in  the 
Tillage  of  Pair  Haven,  and  thereby  so  altered 
the  Hue  of  Uie  original  highway  as  to  Include 
within  Its  limits  certain  land  of  the  petition- 
er; that  tfa'e  said  selectmen  awarded  the  pe- 
titioner no  damages  therefor;  Hiat  there  was 
no  original  snrv^  of  such  highway  which 
had  been  preserved,  and  no  terminations  or 
boundaries  which  could  now  be  ascertained. 
The  commissioners  reported  that  said  high- 
way was  originally  surveyed  April  10,  1788, 
and  was,  at  the  point  in  QQcstkin,  laid  out 
Bix  rods  ^de;  that  according  to  the  original 
descrtptioa  the  survey  began  at  the  bridge,  on 
tbe  west  side  and  the  north  end  thereof;  that 


the  bridge,  at  the  starting  point  of  the  survey, 
had  been  changed;  and  that  at  the  time  of 
the  action  of  the  selectmen  the  location  of 
said  bridge  and  the  location  of  the  eastcni 
line  of  tbe  highway  In  question  could  not  be 
ascertained,  nor  could  It  be  ascertained  by 
the  commissioners  and  located  with  any  de- 
gree of  certainty.  The  commissioners  did  not 
attempt  to  resurvey  the  said  eastwly  line, 
nor  to  make  any  award  to  tbe  petitions  In 
the  matter  of  damages. 

Joel  C.  Baker,  toe  petlttouer.  W.  H.  Pres- 
ton, for  def «idant. 

TAFT,  3.  The  selectmen  of  Fair  Haven 
resurveyed  a  highway  under  the  provisions 
of  sectton  2020,  B.  L.,  which  reads  as  fol- 
lows: "If  the  sorvey  of  a  highway  has  not 
been  properly  recorded,  or  the  record  pre- 
served, or  If  Its  terminations  and  boundaries 
cannot  be  ascwtained,  the  selectmen  may 
re-snrvey  the  same,  and  make  a  record  there- 
in In  the  town  clerk's  office;  bnt  fences  or 
buildings  erected  or  continued  thereon  for 
more  than  fifteen  years  shall  not  be  removed 
or  the  lands  enclosed  taken  for  the  highway, 
without  compensation  as  In  other  cases  of 
alterfng  hlghwaya"  The  petitioner,  under 
No.  16,  Acts  1S8S,  took  an  appeal  to  the  coun- 
ty court,  alleging  that  he  was  the  owner  of 
land  Included  In  the  resnrvey,  that  It  had 
been  inclosed  for  more  than  15  years,  and 
that  no  damages  had  been  allowed  him  for 
the  land  so  taken;  and  further  alleging  that 
the  public  good,  or  the  conveidence  of  indi- 
vidual^ did  not  require  a  resnrvey  of  said 
highway.  Commissioners  were  appointed 
by  the  county  court,  who  reported  that  the 
highway  was  originally  surveyed  and  laid 
out  April  10.  1T88;  Including  In  tfa^r  report 
an  accurate  description  of  the  survey,  with 
Its  termini  and  courses.  The  commissioners 
further  reported  that  the  boundary  of  the 
highway,  at  one  terminus,  could  not  be  as- 
certolned,  nor  can  it  now  be  ascertained  and 
located  with  any  degree  of  certainty;  that 
tbe  resurvey  of  the  east  line  of  tbe  highway 
was  not,  nor  was  it  Intended  by  the  select- 
men to  be,  a  reproduction  of  the  old  or  orig- 
inal survey  of  the  highway  at  that  point 
This,  in  substance,  Is  all  that  the  commis- 
sioners report  In  relation  to  the  case  before 
them.  There  are  no  flndings  upon  the  vari- 
ous questions  presented  by  the  ]>etltl(m,— 
whether  the  petitioner  was  the  owner  of 
land  included  In  the  resurvey;  whether  such 
land.  If  any,  had  been  Inclosed  for  more  than 
15  years;  whether  the  petitioner  had  sus- 
tained damage,  and,  if  so,  how  much,  etc 
It  Is  not  stated  In  the  r^rt  why  the  com- 
missioners did  not  report  fully  upon  the 
case  before  them,  but  we  infer  that  it  was 
for  tbe  reason  that,  having  found  that  the 
lines  of  tbe  original  survey  could  not  be  re- 
produced or  ascertained  and  located  as  tliey 
were  when  first  surveyed,  in  1788,  they  were 
of  the  opinion  that  the  selectmen^  had  na 
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Jurisdiction  or  legal  authority  to  make  a  ro- 
rarvey.  Thia  Is  the  Tlew  token  by  the  petf- 
Uoner'n  couns^,  who  argues  that,  for  the 
nasoa  the  selectmen  bad  no  jurisdiction, 
the  whole  proceedings  are  citing  Tm- 

V.  Town  of  Sheldon,  G2  Vt  108,  20  A.U. 
101.  lliat  case  simply  iK^ds  that  **tbe  faot 
'^t  a  snrrey  has  been  made  must  appear, 
to  give  tlie  selectmen  Jurisdiction  to  make  a 
resnrrey."  There  are  three  Instances  In 
which  a  resurvey  of  a  highway  can  be  made: 
If  the  surrey  has  not  been  properly  record- 
ed; If  the  record  baa  not  been  preserved;  If 
Its  terminations  and  boundaries  cannot  be 
^iscertained.  It  is  evident  from  the  report 
that  the  survey  was  recorded,  and  the  rec- 
ord preserved,  so  that  In  neither  of  these  re- 
spects could  a  resurvey  be  made;  but  the 
commissioners  report  that  at  the  time  of  the 
action  of  the  selectmen  the  boundary  of  the 
highway  at  the  point  of  beginning  could 
not  be  ascertained,  neither  L.ould  it  at  the 
time  of  the  hearing  before  them.  Thus  the 
commissioners  found  the  very  fact  that  gave 
the  selectmen  Jurisdiction  to  make  a  resur- 
vey of  the  highway,  viz.  that  "Its  termina- 
tions and  boundaries  cannot  be  ascertained." 
To  say  that  the  word  "resurvey,"  as  used  In 
the  statute,  moans  nothing  more  than  to  lo- 
cate the  lines  of  the  boundaries  In  their  orig- 
inal location,  is  to  give  the  word  too  narrow 
«  construction.  If  the  terminations  and 
boundaries  can  be  ascertained  according  to 
the  original  survey,  there  la  no  need  of  a 
resuiTey.  Under  this  section  of  the  statute, 
to  "resurvey  a  highway"  means  to  relocate 
it.  and  the  llnea  may  be  where  originally  lo- 
cated, and  may  be  elsewhere.  Whether  the 
lines  by  the  resurvey  are  where  the  lines  of 
the  original  survey  were,  can  In  no  case  be 
known,  for  the  location  of  the  latter  cannot 
t>&  ascertained.  When  the  fact  that  the  ter- 
minations and  boundai'Ies  of  the  highway 
could  not  be  ascertained  was  found  by  the 
commissioners,  It  was  their  duty  to  Investi- 
gate the  Torious  questions  presented  by  the 
petition  and  evidence,  and  report  the  facts 
found  by  them,— such  facts  as  whether  the 
petitioner's  land  was  taken  by  the  resur\-ey; 
whether,  If  any,  it  had  been  inclosed  for 
more  than  15  years;  the  damages  sustained 
by  the  petitioner,  if  any,  etc.  That  the 
commissioners  may  Investigate  and  report 
such  facts,  it  is  necessary  that  the  report 
be  recommitted  to  them;  and  for  that  pur- 
pose  the  Judgment  is  reversed,  and  cause  re- 
manded. 


VITTUM  T.  ESTEY. 
(Sapreme  Court  of  Verraunt    Windaor.  Dec. 
3,  18»4.) 

C03TRilCT  TO  COKVBT  LlND  — TlMl  OF  PBRPORM- 

A  contract  to  convey  land  On  or  before 
E  certain  date  ^vcs  the  option  of  the  date  to 
the  vendor,  and  not  to  the  purchaaef.  Taft,  J., 
dlssontiug. 


Exceptions  from  WlndSOT  covnty  oonrt: 
Thompson,  Judge. 

Action  by  Frank  H.  Vittum  asatnst  Ora- 
mel  C.  Betey  to  recover  damages  for  bread 
of  contract  for  conveyance  of  land.  From 
a  Judgment  for  defendant,  plaintiff  brings 
exceptions.  ACBrmed. 

The  agreement  upon  which  the  plaintiff*! 
suit  was  predicated  was  as  follows;  **Cav- 
endish,  Vt.  Oct  7,  1893.  Recelred  of  Prank 
Vlttum,  by  hand  of  M.  S.  Buck,  fifty  dollcra. 
In  part  payment  for  the  *Cady  Farm.'  bo 
called,  where  I  now  reside.  In  Cavendish, 
which  I  agree  to  cMivey  to  the  said  Prant 
Vittum  by  a  warranty  deed  in  common  form, 
for  $1,025,  Che  purdiase  money  for  eald  faiin 
and  certain  personal  property,  on  or  befo'.c 
Not.  1st,  18»3.  O.  a  Est^y.  Attest:  M 
&  Buck." 

GUbert  A.  Darls,  for  piaJatffl.  W.  W. 
Stickney  and  J.  G.  Saxgeat,  for  defendant 

BOWELL,  J.  This  la  an  action  to  recover 
damages  for  the  anticipatory  breacli  of  a 
contract  whereby  the  defendant  agreed  to 
convey  to  the  jrialatlff  a  farm  and  certain 

personal  property  on  or  before  Norembn  1, 
1893,  at  and  for  Uie  prioe  of  $1,023.  Pbln- 
tiff  paid  down  and  claimed  that  the  de- 
fendant orally  agreed  to  throw  off  $90  from 
the  balance  for  cash,  instead  of  a  mortgage 
On  October  SO.  ISOS.  tbe  platntUTa  attorney 
in  his  presence,  tendered  to  the  defioidant 
1925,  and  demanded  a  deed  at  once.  The 
defendant  himself  was  willing  and  anxloai 
to  deed,  but  he  said:  "You  know  bow  U  is. 
Father  owns  the  farm  with  me.  It  Is  deed- 
ed to  us  both,  and  he  won't  Join  In  the  deed, 
and  I  can't  deed."  The  attorney  replied  Uiat 
that  made  no  dlflTerence  to  the  plaintiff;  that 
the  plaintiff  bought  of  him;  and  that  there 
was  the  balance  of  the  money.  The  defend- 
ant said  that  the  amount  of  money  was  all 
right,  but  tliat  he  could  not  deed,  and  that 
was  the  end  of  it  or  that  was  all  there  was 
of  it  or  something  like  that  Thereupon 
the  atiorney  put  the  money  Into  the  hands 
of  a  bystander,  and  told  the  defendant  thai 
the  money  ^as  ready  for  him  any  time  he 
saw  Qt  to  deed,  and  told  the  hystando'  to  ac- 
cept a  deed  and  give  the  defendant  the 
money.  Nothing  further  appears  to  have 
passed  between  the  parties,  and  on  the  next 
day  (October  3lst)  this  suit  waa  brought, 
and  the  defendant  claims  that  it  was  pre- 
maturely brought,  while  the  plaintiff  claims 
that  by  the  contract  he  had  a  right  to  de- 
maud  and  have  performance  on  the  30tb, 
but  if  not  that  the  defendant  renounced  the 
contract  on  that  day,  and  that  by  bringing 
his  suit  the  next  day,  the  plaintiff  treated 
that  renunchition  as  a  breach  of  the  con- 
tract, as  he  well  might  and  that  therefore, 
the  suit  was  not  prematurely  brought. 

As  to  the  contract  giving  the  plaintiff  the 
right  to  demand  and  have  performance  on 
the  30th,  we  think  It  did  not    The  optniu  w 
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convey  on  or  before  November  lat  ttob  the 
option  of  the  defendant,  who  was  the  party 
to  conTer,  and  not  the  option  of  the  plain- 
tiff, who  was  the  party  to  recelTe  the  con- 
veyance. As  to  a  breech  by  renanclatioa, 
it  Is  settled  law  In  Bngland  and  in  many 
JnrisdlctlMiB  here  that  when  one  party  to  a 
bilateral  contract,  before  the  time  of  per- 
formance on  his  part  has  arrived,  repndlates 
the  entire  contract,  or  a  part  of  it  that  goes 
to  tbe  whole  consideration,  and  decHres  that 
he  will  no  kinger  be  bound  by  tt,  the  other 
party  may,  If  be  pleases,  act  upon  the  dec- 
laration, and  treat  the  contract  as  thereby 
broken  and  at  an  end  for  all  purposes  ex- 
cept for  bringing  a  snlt  upon  it,  which  he 
may  l»lng  at  tmce,  without  watting  for  tbe 
time  of  performance.  Or,  to  put  U  as  Lord 
Biackbum  does  In  Irrai  Co.  t.  Nayk>r,  L.  R. 
9  App.  Cas.  434,  442,  the  Other  party  may 
say:  **Ton  have  given  me  distinct  notice 
that  yon  will  not  perform  the  contract.  I 
will  not  wait  till  yon  have  broken  It,  bnt 
wlU  treat  you  as  having  put  an  end  to  It, 
and,  if  necessary,  will  sue  you  for  damages; 
but,  at  all  eventfl^  I  will  not  go  on  with  the 
contract"  But  declarations  that  do  not 
amount  toan  absoluteand  unequivocal  refus- 
al to  perform  the  contract  cannot  be  treat- 
ed afi  a  renunciation  of  It.  Dingey  v.  Oler, 
117  U.  8.  400,  6  Sup,  Ct.  850;  Johnstone  v. 
SliUing,  10  Q.  B.  Dlv.  460.  Now,  when  we 
consider  the  defendant's  refusal,  It  does  not 
appear  to  be  of  that  character.  He  did  not 
say  that  he  would  not  deed  In  any  event 
He  was  willing  to  deed,  and  reused  only 
because  his  fathier  was  not  willing.  His 
refusal  amounted  to  no  more  than  saying: 
"I  will  deed  if  fatlwr  will,  but,  as  be  refuses, 
I  cannot  If  he  changes  his  mind,  I  will 
deed,  for  I  am  anxious  to  perform."  The 
plaiutiff  seems  to  have  so  understood  It,  for 
by  bis  tender  he  left  the  c<mtract  open,  and 
gave  to  tbe  defendant  fuilher  time  aztd  op- 
portunl^  to  perform  If  his  father  should, 
after  all,  as  be  might  conclude  to  join  in  a 
deed.  It  follows,  therefore,  tbat  tbe  plalu- 
tUT  does  not  bring  his  case  at  all  wltliin  tbe 
rule  for  which  he  contends;  henoe,  If  we 
were  to  adc^t  it  U  would  profit  him  noth- 
ing. 

Concerning  tbe  claimed  agreement  to 
throw  off  $50  from  the  c^mtract  price,  the 
^aintlff  contends  tiiat  it  excused  blm  ftx»m 
tendering  more  than  be  did,  because  it  was 
made  after  tbe  written  contract  was  execut- 
ed, and  that  p^ormance  or  readiness  to 
perform  according  thereto  is  as  available  to 
him  as  performance  or  readiness  to  perform 
accwding  to  tbe  written  contract  But  the 
piaintifTa  testimony  does  not  show  that  that 
agreement  was  made  after  tbe  written  con- 
tract was  executed,  for  he  expressly  said  on 
cross-examination  tbat  it  was  made  before 
tbe  day  on  which  that  contract  was  execut- 
ed, bat  tbat  It  was  talked  abont  afterwards. 
If  it  antedated  ttiat  contract  it  could  not 
t>e  received  to  vary  its  terms.   We  are  Bot 

T^lA.no.2— 10 


caHed  upon  to  say  what  effect  It  would  have 
if  It  postdated  It  Judgment  affirmed. 

TAFT,  J.,  dissents,  thinking  that  the  de- 
fendant's declarations  did  amount  to  an  ab- 
solute and  unqualified  refusal  to  perform  the 
contract  and  that  the  plaintiff  treated  the 
contract  as  thereby  broken  and  at  an  en'd 
by  bringing  tbls  sntt 


SCOTT  V.  SCHOOL  DIST.  NO,  9  IN  WIL- 
LXAMSTOWN. 
(Supreme  Court  of  Vermcmt  Washington. 

Dec.  3,  18&4.) 
Limitation  or  Actio.nb— Commbkckmbnt  of  Suit 
—Defective  Service— Scbool-Di3tkict  Mekt- 
IKO— SUFriOIEMCT  OF  WABITINa  —  Prddbstul 
CoMiiinjH  AS  Tbaohbb  —  H:aBT  to  Coupbhu- 
TION. 

1.  Under  R.  L.  18S0,  S  9T3,  providing  that 
if,  In  an  action  commenced  within  the  time  lim- 
ited, the  writ  falia  of  serrice  or  return  by  on- 
avoidabie  accident  or  by  default  or  neglect  of 
tlie  officer  to  whom  it  Is  committed,  or  is  abated, 
tbe  plaintiff  muy  commence  a  new  action  with- 
in a  year  thereafter,  a  replication  alleging  that 
I^aintlff  seasonably  commenced  a  formor  ac- 
tion, and  that  tbe  writ  therein  was  served  only 
15  days  before  the  return  day,  and  tbat,  for  that 
reason,  the  d«ffiidant  Iwing  n  curiwratiou,  and 
therefore  entitled  to  30  days'  notice,  tbe  ac- 
tion was  dismissed  on  motion,  and  that  tbe  ac- 
tion was  commenced  within  one  year  thereafter, 
is  not  a  sufficient  answer  to  a  plea  of  the  statr 
itte  of  Mmitationa  on  tbe  ground  either  of  fail- 
ure of  service  of  the  writ  or  of  abatement  of 
the  former  action,  there  bring  no  allegation  that 
such  failure  wad  by  noavoidable  accident  or  by 
default  or  neglect  of  tbe  officer  to  wboia  the 
writ  was  committed. 

2.  Where  the  warning  of  a  district  meet- 
ing, which  provided  for  ite  instruction  of  ichoK 
ars  out  of  the  district  dM  not  state  that  such 
hasInesB  was  to  be  transacted  (B.  L.  18S0,  { 
521).  the  defect  Is  cot  supplied  by  the  fact  that 
for  nine  years  the  dlatrict  used  the  same  form 
of  warniFg  in  respect  to  such  business. 

3.  Under  R.  L.  1880,  S  515,  i^rovidiog  that 
prudential  cotomittces  shall  appoint  and  agree 
with  a  teacher  to  instruct  the  school,  and  re- 
more  him  when  oecesaary,  a  person  atting  as 

Cdentisi  cmnmittee  cannot  teach  the  scfaool 
iself. 

4.  Where  a  person  without  authority  ren- 
dered services  ht  a  district  in  teachinjr  its 
school,  and  in  properly  keeping  and  seasoualdy 
returning  the  scnool  register,  and  in  coase- 
quenee  the  district  became  entitled  to  and  its 
treasnrer  received  a  share  In  the  pubHe  moneys, 
tiie  district  is  liable  for  sacb  services  on  a  quan- 
tum meruit 

Exceptions  from  Washington  county  court. 

Action  In  assumpsit  by  Charles  W.  Scott 
against  school  district  No.  9  In  WlUIams- 
town  to  recover  for  services  as  teacher,  and 
for  repairs  made  upon  the  schoolhonse. 
From  a  Judgment  for  plaintiff,  defendant 
brings  exceptions.  Reversed. 

The  demurrer  to  the  plaintiff's  replication 
to  the  plea  of  tbe  statute  of  limitations  was 
overruled,  and  replication  adjudged  sufB- 
elent,  Taft,  J.,  presiding.  The  def^dant  ex- 
cepted, and,  by  stipulation  of  parties,  it  was 
agreed  that  tbe  exceptions  might  lie,  and  the 
case  proceed  without  prejudlce/to  Ihe  «- 
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ceptlons.  The  defendajit,  being  thereupon 
permitted  to  plead  over,  pleaded  the  jfeneral 
Issue,  and  a  trial  was  had  by  the  ooiirt, 
Tyler,  J.,  presiding.  Uprai  the  facts  found 
by  the  court,  judgment  waa  rendered  for 
the  plaintiff  for  the  sum  claimed  in  the  spec- 
Iflcatlons,  and  interest  and  costs.  The  de- 
fendant excepts.  The  plaintlfT  resided  in 
school  district  No.  9  In  Williamstown.  At 
the  annual  school  meeting  held  tn  March, 
1884,  he  was  elected  prudential  committee 
of  that  district,  but  It  was  subsequently 
found  that  the  warning  for  that  meeting 
was  defective,  and  he  was  duly  appoint- 
ed prudential  committee  by  the  selectmen 
of  the  town.  In  September,  18S5,  anoth- 
er school  meeting  was  held,  under  the  fol- 
lowing warning.  "The  legal  voters  of  school 
district  No.  9  in  the  town  of  Williams- 
town  are  hereby  notified  to  meet  at  school- 
house  in  said  district  on  the  18th  day  of  Sep- 
tember, 1SS4,  at  1  o'clock  In  the  afternoon,  to 
consider  and  act  on  the  following  proposi- 
tions: (1)  To  choose  a  moderator  to  govern 
satd  meeting;  (2)  to  see  if  the  district  will 
rote  to  sustain  a  school  or  schools  In  said 
district,  and  to  fix  the  time  for  the  com- 
mencement of  the  terms  thereof,  and  the 
length  of  such  terms;  (3)  to  see  if  the  dis- 
trict will  vote  a  tax  upon  the  grand  list  to 
defray  the  expense  of  such  school  or  schools, 
or  take  other  measures  therefor;  (4)  to  trans- 
act any  proper  and  necessary  business."  At 
that  meeting  the  district  voted  to  sustain  a 
school  for  eight  weeks  in  the  fall,  which 
school  should  begin  September  22d,  and  to 
provide  for  the  Instruction  of  those  who 
might  wish  to  attend  school  in  the  winter 
In  adjoining  districts.  Pursuant  to  this 
rote,  the  plaintiff  hired  a  teacher,  who  taught 
the  fall  school  Not  being  able,  as  he 
thought,  to  provide  for  the  instruction  of  the 
scholars  in  adjoining  school  districts,  he  de- 
termined, after  some  Inquiry,  to  have  a 
school  in  district  No.  9,  and  did  In  fact  teach 
a  wlnlbr  term  of  12  weeks,  boarding  him- 
self, and  charged  $1.25  per  day  therefor.  Be- 
fore commencing  his  school,  the  plaintiff  was 
dnly  examined  and  licensed  as  a  teacher. 
He  kept  the  school  register  properly,  and 
duly  returned  It  to  the  town  clerk's  office. 
The  parents  Id  the  district  sent  their  schol- 
ars to  school  without  objection,  and  the  dis- 
trict drew  the  public  money  npon  the  at- 
tendance of  scholars  that  term.  Before  be- 
ginning his  school,  the  plaintiff  made  some 
repairs  upon  the  schoolhouse,  and  provided 
some  fuel,  for  which  he  charged  $2.50.  At 
the  end  of  the  term,  he  drew  an  order,  paya- 
ble to  himself,  for  the  amount  due  him  for 
services  In  teaching  the  school,  and  for  said 
$2.50,  and  presented  the  same  to  the  treas- 
urer of  the  district  for  payment  Paymmt 
was  refused,  and  the  treasurer  made  him  a 
tender  of  $2.50,  which  the  plaintiff  declined. 
The  defendant  offered  evidence  tending  to 
show  that  all  the  children  In  the  district 
could  have  been  Instructed  In  other  districts. 


and  that  the  parents  were  willing  to  send 
them  there.  This  evidence  was  excluded  as 
immaterial,  to  which  the  defendant  except- 
ed. The  court  held,  as  matter  of  law.  that 
no  article  in  the  warning  for  the  meeting; 
of  September  18,  1885,  authorised  tbe  vote 
relative  to  having  tbe  scholars  ot  tbe  dis- 
trict taught  in  adjoining  districts,  and  that, 
notwithstanding  tlie  action  of  the  district  at 
that  meeting,  it  was  tbe  duty  of  the  plaiutiff 
to  provide  a  school  in  the  district  for  ibe 
winter  term,  and  that  he  was  entitled  to  a 
reasonable  compensation  for  his  services  in 
teaching  the  same;  and,  since  the  defendant 
offered  no  evid^ce  In  respect  to  the  valae  of 
the  plaintiff's  services,  the  court  held  that, 
under  the  common  counts,  the  plaintiff  might 
recover  the  Items  charged  In  the  speciflm- 
tlons.  The  defendant  offered  evidence  tend- 
ing to  show  that  the  district  had  used  thU 
form  of  warning  In  respect  to  having  schol- 
ars Instructed  out  of  the  district  for  eiglit  or 
nine  years  previous,  which  evidence  was  ex- 
cluded, under  the  exception  of  the  defend- 
ant. 

W.  A.  &  O.  B.  Boyce.  for  plalotllf.  Ed- 
word  W.  Biabee,  for  defendant. 

ROWELL,  J.  The  replication  to  the  stat- 
ute of  limitations  is  demurred  to.  The  repli- 
cation seeks  to  bring  the  case  within  the 
statute  1  that  If,  in  an  action  commenced 
within  the  time  limited,  the  writ  fails  of  a 
sufficient  BCTVice  or  return  by  unavoidable 
accident,  or  by  default  or  neglect  of  the  officer 
to  whom  It  is  committed,  or  is  abated,  the 
plaintiff  may  commence  a  new  action  for  tiie 
same  cause  within  a  year;  and  It  alleges. 
In  effect,  that  this  plaintiff  seasonably  com- 
menced a  former  action  for  the  same  cnvsw 
and  that  the  writ  therein  was  served  on  the 
defendant  only  15  days  before  the  return 
day,  and  that,  for  that  reason,  the  defend- 
ant being  a  corporation,  and  therefore  en- 
titled to  at  least  80  days'  notice,  the  conntv 
court  dismissed  tbe  action  on  motion,  to 
which  the  plaintiff  excepted,  but,  as  he  did 
not  file  his  exceptions  in  time,  the  jadsmeut 
became  final,  and  that  this  action  was  com- 
menced within  one  year  thereafter.  The 
replication  is  not  good  as  constituting  an  an- 
swer to  the  plea  on  the  grouud  of  a  failure 
of  sufficient  service  of  the  writ  In  the  former 
action,  for  It  does  not  allege  that  such  fail- 
ure was  by  unavoidable  accident,  nor'  by 
default  or  n^lect  of  the  officer  to  whom  tbe 
writ  was  committed,  as  was  necessary  to 
bring  the  case  within  the  stntute.  Nor  is 
the  replication  good  as  constituting  an  an- 
swer to  the  plea  on  the  ground  of  alKite- 
ment  of  the  former  action,  for  the  abatement 
was  caused  solely  by  reason  of  tbe  failure 
of  service,  and  it  would  be  illogical  to  give 
the  abatement  greater  effect  as  an  answer  to 
the  plea  than  is  given  to  the  thing  that  alone 
caused  the  abatement,  such  thing  itsdf  be- 

1  R.  L.  1880,  I  97a     ^  I 
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Ing,  when  occasioned  as  mentioned  In  the 
statQte,  snbstantlTe  ground  for  allowing  an- 
other action  to  he  hronght 

The  offer  to  show  that  for  eight  or  nine 
years  the  district  had  used  this  same  form 
of  warning  in  respect  to  having  scholars  In- 
structed out  of  the  district  was  properly  ex- 
cluded. The  statute  ^  required  that  warnings 
for  school  district  meetings  should  specify 
the  business  to  he  transacted  or  question  to 
be  considered  at  such  meetings.  This  warn- 
ing contained  nothing  upon  the  subject  of 
having  scholars  Instructed  out  of  the  dis- 
trict, and  usage  could  not  supply  the  defect. 
The  powers  of  the  district  being  wholly 
statutory,  they  could  not  be  enlarged  nor  di- 
minished by  proof  of  usage.  1  Dill.  Mnn. 
Corp.  <2d  Ed.)  3u6.  Abuses  of  power  and 
violations  of  rights  derive  no  sanction  from 
time  nor  usage.  Hood  v.  Mayor,  etc.,  1 
Allen,  103.  The  vote  to  have  the  echolars 
instructed  out  of  the  district  being  void,  the 
plaintiff,  as  prudential  committee,  was  at 
liberty  to  '"appoint  and  agree  with  a  teacher 
to  instruct"  a  school  in  the  district;  and 
the  question  Is  whether  he  could  himself  In- 
struct the  school,  and  recover  for  it  on  the 
quantum  meruit  As  said  in  Brown  v. 
School  DIst,  55  Vt  43,  there  are  cases  in 
tills  state  that  seem  to  Indicate  that  agents 
and  officers  of  corporations  have  authority 
to  pledge  the  credit  of  the  corporation  to 
one  another;  but,  after  a  review  of  some  of 
the  cases  the  true  rule  Is  there  said  to  be 
that  a  committee  may  do  by  oue  of  its  mem- 
bers what  It  has  a  right  to  do  by  all,  and 
that,  for  all  things  furnlslied  or  done  by 
one  or  all,  recovery  can  be  had  on  the  quan- 
tum meruit  or  valebant,  and  that  it  is  not 
understood  to  have  been  decided  by  this 
court  that  a  committee  with  authority  only 
to  contract  have  power  to  enter  into  ajfree- 
nients  with  themselves.  The  cose  of  I^ng- 
don  T,  Castleton,  30  Vt  285,  not  referred 
to  in  Brown  v.  School  Dlst,  comes  nearer 
to  holding  that  than  any  other,  perhaps. 
There  the  plaintiff  was  agent  of  the  defend- 
ant town  to  prosecute  and  defend  suits  in 
which  the  town  was  Interested,  and,  be- 
ing himself  a  lawyer,  he  prosecuted  a  suit 
in  that  capacity;  and  it  was  held  that  he 
could  recover  for  his  services  and  dlsburae- 
ments  therein.  The  question  is  not  dis- 
cussed In  the  opinion,  the  court  merely  say- 
ing that  It  saw  no  reason  why  the  plaintiff 
was  not  legally  entitled  to  be  paid,  and  that 
such  had  been  the  general  imderstanding 
and  practice  in  such  cases.  But  the  statute 
concerning  the  powers  of  such  agents  ia 
different  from  the  statute  concerning  the 
powers  of  prudential  committees  of  school 
districts  in  respect  of  hiring  teachers.  Such 
agents  are  chosen,  to  use  the  language  of 
the  statute,  "to  prosecute  and  defend  suits 
In  which  the  town  Is  Interested."  This  lan- 
guage does  not  In  terms  nor  In  effect,  we 

t  B.  L.  1880, 1  521. 


thlnJc,  restrict  the  authority  of  the  agent 
to  contracting  for  legal  sei-vices,  but  leaves 
him  at  liberty  to  perform  them  himself.  If 
competent  It  has  always  been  quite  the 
practice  for  towns  to  elect  lawyers  as  such 
agents,  because  they  could  act  in  the  double 
capacity  of  agent  and  lawyer,  and  thereby 
make  it  cheaper  and  better  for  the  town- 
But  the  statute  >  concerning  the  authority  of 
prudential  committees  of  school  districts  was 
much  more  restrictive.  Its  language  was 
"shall  appoint  and  agree  with  a  teacher  to 
instruct  the  school,  and  remove  him  when 
necessary."  This  confined  their  authority 
to  appointing  and  agreeing;  and,  as  their 
official  power  In  this  regard  was  fiduciary, 
the  case  would  seem  to  fall  logically  within 
the  principle  that  it  Is  against  public  policy 
to  allow  one  standing  in  such  a  relation  to 
contract  with  himself  concerning  the  subject 
of  his  trust;  and,  when  we  consider  that  it 
was  the  duty  of  such  committees  to  remove 
a  teacher  when  necessary,  the  case  all  the 
more  clearly  falls  within  that  principle,  for 
it  Is  fundamental  that  a  man  shall  not  be  a 
Judge  In  his  own  case,  and  that  doctrine  is 
not  alone  applicable  to  strictly  Judicial  offi- 
cers, but  to  every  one  who  acts  in  a  Judicial 
catHicIty,  as  a  prudential  committee  did 
when  he  sat  to  determine  whether  It  was 
necessary  to  remove  a  teacher  or  not  The 
law  of  this  subject  is  so  well  settled  and  so 
familiar  that  we  deem  the  citation  of  au- 
thority unnecessary,  but  those  desirous  of 
looking  into  the  books  will  find  an  Instruc- 
tive case  in  Pickett  v.  School  Dlst,  25  Wis. 
551.  That  case  goes  much  further  than  this 
court  has  gone,  and  would  prohibit  recovery 
In  many  cases  where  we  permit  It;  but  the 
ground  and  reason  of  the  law  is  there  well 
stated.  We  hold,  therefore,  that  the  plain- 
tiff had  no  authority  to  teach  the  school 
himself. 

The  parents  In  the  district  sent  their  chil- 
dren to  school  without  objection,  and  the 
plaintiff  kept  the  school  register  pi'operiy, 
and  duly  returned  it  to  the  town  clerk's 
office,  and  the  district  drew  public  money  ac- 
cording to  the  attendance  thnt  term;  and 
the  question  arises  whether  by  reason  of 
these  things,  or  of  any  and  which  of  them, 
the  district  became  liable  to  the  plaintiff  for 
his  services.  If  it  did,  it  was  upon  the 
ground  of  assent  and  ratification.  It  Is  said 
that  when  work  done  for  a  corporation  with- 
out complete  legal  authorization  Is  for  a 
corporate  purpose,  and  beneficial  to  It,  and 
the  price  reasonable,  strong  evidence  of  the 
assent  of  the  corporation  is  not  required,  but 
that  such  assent  must  l>e  shown,  and  that 
ratification,  whatever  its  fonn,  must  be  by 
the  principal  or  by  authorized  agents.  1 
DIU.  Mun.  Corp.  (4th  Ed.)  Si  464,  466.  Tho 
work  in  question  comes  wltbtn  this  proposi- 
tion. In  that  It  was  done  without  sncli  au- 
thorization, was  for  a  corporate  purpose, 
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and,  presumably,  beneflclal  to  the  corpora- 
tion; and  we  think  It  further  comes  within 
It  in  that  It  was  assented  to  and  ratified  bj 
an  authorized  agent.  By  reason  of  the  plain- 
tlCTa  services  in  teaching  the  8cho(rf  and 
I>mperl7  keeping  and  seasonably  returning 
the  pc-hofil  register,  the  district  became  and 
wns  entitled  to  a  proportionate  sliare  of  the 
public  uioneya,  which  share  the  district  re- 
ceived In  due  couree;  and  It  was  presam- 
ably,  as  the  statute  provided  It  should  be, 
paid  over  to  the  treasurer  of  the  district, 
who  was,  by  statute,  fully  anthorlzed  to  ac- 
cept and  receive  It,  which  made  his  act  In 
this  behalf,  In  legal  effect,  the  act  of  the  dis- 
trict And  so  the  question  Is.  had  the  dis- 
trict, by  authorized  corporate  action,  accept- 
ed and  received  this  money,  would  It  there- 
by have  made  Itself  liable  to  the  plaintiff 
for  his  services?  We  think  It  would  have, 
on  the  ground  that  if  one  accepts,  or  know- 
ingly avails  himself  of,  the  benefit  of  serv- 
ices performed  for  him  without  his  au- 
thority, and  the  fruits  of  which  he  can  re- 
ject, he  shall  be  held  to  pay  therefor  a  rea- 
sonable compensation,— a  principle  as  appli- 
cable to  a  corporation  when  the  services  are 
performed  In  and  about  a  corporate  business 
as  to  an  Individual.  One  cannot,  tn  such 
a  case  accept  In  part  and  reject  in  part  If 
he  accepts  In  part,  be  thereby  ratifies  and 
confirms  the  whole. 

Judgments  reversed,  demurrer  sustained, 
replication  adjudged  Insufficient,  and  cause 
remanded. 


NORTON'S  APM'R  v.  PERKINS. 

(Sopreme  Court  of  A'ermoDt    Addison.  Dec. 
3,  18W.) 

Deed  —  Conditios  —  Sepabate  iNaTiii'MRSTg  — 
Ejectment  —  Bvidenob  —  Declahations  —  Im- 

PBAOBHEKT  Of  WiTSCSS  —  RkOOBD  or  COMVIO- 
TJOH. 

1.  Where,  at  the  time  of  receiving  a  deed, 
the  grantee  executed  an  unsealed  instrument, 
dpclnrnig  that  the  deed  was  mndo  on  condition 
that  the  grantee  rikonld  support  the  i^ntor 
during  his  lifetime,  the  deed  and  such  instru- 
ment should  be  read  together,  In  determining 
the  grantee's  title  under  the  deed. 

2.  In  ejectment,  it  appeared  that  plaintiff's 
intestate  conveyed  the  lanu  to  defendant  ou  con- 
dition that  the  latter  would  supiMrt  htm  on  the 
land  during  his  lifetime.  Intestate  lived  for 
some  time  with  defendant  on  the  land,  and  then 
went  away.  He  afterwarriB  returned,  and  re- 
sumed his  residence  with  defendant.  Htid  er^ 
Tor  to  refuse  to  charge  that  tho  jury  could  infer 
that  any  breach  of  condition  occurring  before 
the  time  he  returned  to  defendant's  honse  was 
waived,  and.  If  so  waived,  could  not  afterwards 
be  sot  np  as  a  forfeiture. 

3.  A  party  cannot,  against  exceptions,  intro- 
duce improper  evidence,  and  cure  the  error  by 
having  tne  court  charge  the  jury  to  disregard  it. 

4.  On  an  imae  as  to  whether  a  grantee  per- 
formed the  condition  of  a  deed  requiring  him 
to  Bup[K>rt  the  decLoeed  grantor  on  the  premises 
during  his  lifetime,  acts  and  declarations  of  de- 
ceased while  living  off  the  premises,  and  in  the 
grantee's  absence,  are  not  admiadble  to  show  a 
breach  of  the  couditi:>ii. 


5.  It  was  error  to  allow  ^  nrnntm^  son  to 
testify  that  he  did  not  vUit  his  father  while  he 

lived  on  the  premises,  because  the  Eraatee  was 
not  a  man  he  wished  to  associate  with. 

6.  It  was  error  to  allow  the  sod  to  testif? 
that  he  acted  in  good  faith,  and  on  what  he 
considered  suffident  gnmnd,  in  bringing  a  peti- 
tion to  have  his  father  declared  insolvent. 

7.  A  record  of  conviction  which  merely 
shows  that  a  witness  was  charged  with  haviog 
found  atc^ai  pr(H>erty,  and  that  he  was  found 
guilty  and  fined,  is  not  admissible  to  in^each 
the  witness,  as  It  does  not  show  that  he  was 
convicted  of  any  crime. 

8.  In  ejectment  to  recover  land  because  of 
a  breach  of  a  condition  in  a  deed  thereof,  pro- 
viding that  the  grantee  should  suivort  the  gran- 
tor, defendant  oannot  set  up  In  defense  that 
the  deed  was  made  in  fraud  of  the  grantor's 
creditors,  or  that  the  grantor  fraudulently  con- 
cealed from  him  the  fact  of  his  insolvency. 

Exceptions  from  Addison  county  court; 
Muusou,  Judge. 

Action  In  ejectment  by  Hiram  Norton's  ad- 
ministrator against  John  Perkins.  From  a 
Judgment  for  plaintiff,  defendant  brings  ex- 
ceptions. Reversed. 

September  4,  1S89,  the  plaintiff's  Intestate 
conveyed  to  the  defendant  the  premises  in 
question,  and  upon  the  same  day  gave  hiui 
a  bill  of  sale  of  certain  personal  propcny 
which  was  on  the  premises.  The  deed  con- 
tained the  usual  covenants  of  varrnnty  "sub- 
ject to  certain  mortgages  which  the  said 
Perkins  is  to  assume."  Upon  the  same  day, 
and  la  pursuance  of  the  contract  in  virtue 
of  which  the  deed  and  bill  of  sale  were  exe- 
aitcd,  the  pai*ties  signed  the  following  agree- 
ment: '•Whereas,  I,  Hiram  Norton,  of  Addi- 
son, In  the  county  of  Addison  and  state  of 
Vermont,  have  this  day  given  a  wnrmuty 
deed  of  my  home  farm.  In  said  Addison,  to- 
gether with  a  bill  of  sale  of  certain  articlt>s 
of  personal  property,  to  John  Perkins,  of 
Crown  Point,  N.  upon  the  condition  thai 
the  said  John  Peritlns,  his  heirs,  executors, 
or  administrators,  shall  furnish  me  a  good  i 
support,  in  sickness  and  health,  daring  my  | 
natural  life,— meat,  drink,  clothing,  todpng, 
spending  money,  doctors'  bills  paid,  suitable 
horse,  harness,  and  buggy,  or  cutter,  for  me 
at  all  times  seasonable  to  drive  and  use,- 
all  of  which,  If  well  and  faithfully  done,  the  , 
said  property  to  vest  in  and  belong  to  the  j 
said  John  Perkins,  or  bis  heirs,  etecntors,  or  I 
administrators.  Witness  our  hands  this 
t^eptcmber  4th,  1889.  Hiram  Norton.  John 
Pcrkina"  This  agreement  was  made  as  one 
of  the  instruments  necessary  to  carry  out 
the  contract  which  the  parties  had  altered 
Into,  and  was  executed  at  the  same  time  with  | 
the  other  two  instruments.  The  three  were 
recorded  In  tho  land  records  of  the  town  of 
Addison.  The  plaintiff  claimed  that  the  last 
writing  was  to  be  read  In  connection  with 
the  deed,  and  as  a  part  of  it,  and  that,  inas- 
much as  the  defendant  had  not  compiled 
with  the  conditions  therein  expressed,  he,  &• 
the  representative  of  the  Intestate,  was  en- 
titled to  recover  the  possession  of  the  prenh 
ises.   The  defendant  Inflated  tJb*t  the  third 
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writing  was  to  be  read  by  Itself,  and  that 
tnasmndi  as  there  had  been,  before  the  be- 
fhiuiuR  of  the  suit,  no  re-entry,  or  demand 
for  possession,  the  platntifl  was  not  entitled 
to  recoTer,  even  though  there  had  been  a 
breach  of  the  conditions  of  that  Instrument. 
The  conrt  held  that  the  deed  and  writing 
shonia  be  construed  as  one  instmment,  and 
that  the  plaintiff  was  entitled  to  recover  if 
there  had  been  a  breach  of  the  ccmditlons. 
To  this  ruling  of  the  conrt  the  defendant  ex- 
cepted. 

As  bearing  upon  the  character  of  the  sup- 
port to  be  furnished  the  intestate,  the  plain- 
tiff was  allowed  to  show,  subject  to  the  ex- 
ception of  the  defendant,  the  ralue  of  the 
rvn\  and  personal  property  so  conveyed.  It 
appeared  from  the  testimony  of  the  plaintiff 
tliat  It  was  the  understanding  of  the  defend- 
ant and  the  Intestate  that  the  Intestate  should 
be  supported  upon  the  premises;  that  In  pur- 
finance  of  this  agreement  the  defendant  and 
b!s  family  moved  onto  the  premises  soon 
BfttM'  the  execution  of  the  deed,  and  the  In- 
testate took  up  his  home  with  them,  and 
continued  to  reside  there  until  some  time  In 
the  month  of  June,  1890,  when  he  left,  taking 
with  him  his  horse  and  carriage;  that  the 
Iutt>state  remained  away,  stopping  at  va- 
rious places,  until  April,  1801,  when  he  re- 
turned to  the  defentifint's;  that  he  then  re- 
mained with  the  defendant  until  the  last 
of  August,  1891,  when  he  apaln  left,  not  re- 
turning until  November  4, 1891 ;  that  he  then 
riMnained  upon  the  premises  until  April  12, 

1892,  when  he  once  more  left,  and  never  re- 
turned.    The  intestate  deceased  in  April, 

1893.  When  not  residing  with  the  defend- 
ant upon  the  premises,  he  lived  with  his  rel- 
atives, for  the  most  part,  in  the  near  vicini- 
ty. Against  the  exception  of  the  defendant, 
the  plaintiff  was  allowed  to  show  that,  while 
60  absent  from  the  premises,  the  defendant 
did  not  contribute  to  the  support  of  the  in- 
testate. The  plaintiff  was  the  son  of  the  In- 
testate, and  the  intestate  resided  at  his  house 
a  considerable  portion  of  the  time  atter  the 
conveyance  of  the  property,  when  not  resid- 
ing with  the  defendant.  The  plaintiff  testi- 
fied that  he  did  not  visit  the  intestate  at  the 
house  of  the  defendant,  and  was  further  al- 
lowed to  state,  against  the  exception  of  the 
defendant,  as  follows:  "Q.  Why  didn't  you 
visit  your  father  while  he  was  at  Mr.  Per- 
kins'? Ans.  Well,  for  several  reasons.  The 
greatest  reason  is,  why  I  didn't,  Is  because 
1  dont  think  he  la  a  man  of  very  good  dis- 
position, and  he  Isn't  a  man  that  I  wish  to 
SRsociate  with;  any  way."  The  Mr.  Perkins 
refcn-ed  to  was  the  defendant.  It  appeared 
that  the  Intestate,  at  the  time  of  the  convey- 
ance, wafl  indebted  to  various  parties  in  con- 
siderable sums;  and  the  evidence  of  the  de- 
fendant tended  to  show  that  he  (defendant) 
had  no  knowledge  of  this  fact,  and  that  the 
Intestate  represented  to  him  that  be  had  no 
detfts  of  any  amount,  except  the  mortgage 
resting  upon  the  real  estate. 


The  defendant  requested  the  court  to  In- 
struct the  Jury  that  they  were  at  liberty  to 
infer  from  the  fact  that  the  Intestate  re- 
turned to  the  home  of  the  defendant  No- 
vemlier  4,  1801,— that  being  the  last  time  he 
returned  to  the  defendant's  house,— and  ac- 
cepted his  support  for  a  considerable  period 
thereafter,  that  he  had  waived  any  breach 
of  the  condition  which  might  have  occurred 
previous  to  that  time,  and  that,  if  so  waived. 
It  cutild  not  afterwards  be  set  up  as  a  foi*- 
feltnre.  The  defendant  also  requested  the 
court  to  instruct  the  Jury  that  If  the  Intes- 
tate was  Indebted  September  4,  1889,  to  va- 
rious persons,  as  the  testimony  tended  to 
show,  and  If  he  concealed  the  fact  of  such 
Indebtedness  from  the  defendant,  and  fraud- 
ulently represented  to  him  that  no  such  in- 
debtedness existed,  that  would  be  a  defense 
to  this  action,  and  the  plaintiff  could  not  re- 
co\er.  These  Instructions  the  court  declined 
to  give,  and  the  defendant  excepted.  With 
reference  to  what  use  the  Jury  were  entitled 
to  make  of  the  testimony  in  reference  to  the 
absence  of  the  Intestate  from  the  home  of 
the  defendant,  the  court  gave  the  following 
instruction:  "You  are  not  at  liberty  to  In- 
fer from  the  mere  fact  that  Hiram  Norton 
went  away  that  there  was  a  breach  of  the 
contract  on  the  part  of  the  defendant.  Bat 
yon  are  entitled  to  consider.  In  connection 
with  the  direct  evidence  as  to  the  support 
and  treatment  he  received  at  the  defend- 
ant's, the  circumstances  under  which  he  was 
living  there,  the  circumstances  under  which 
he  left  there,  the  circumstances  under  which 
he  remained  away,  and  the  circumstances 
under  which  he  returned  from  time  to  time, 
as  bearing  upon  the  question  of  breach.  Yon 
may  draw  from  the  facts  which  you  And  to 
be  proven  such  Inferences  as  are  Justified  by 
the  common  experiences  of  men,  but  you 
are  not  at  liberty  to  Indulge  In  surmises  not 
founded  upon  the  evidence."  The  defend- 
ant excepted  to  so  much  of  this  portion  of 
the  charge  as  related  to  the  circumstances 
under  which  he  remained  away,  and  the  cir- 
cumstances under  which  he  returned  from 
time  to  time,  as  bearing  tip<»i  the  Question  of 
the  breach. 

Hard  ft  BIlsB,  for  plalntiflC:  Stewart  ft 
Wilds,  for  defendant 

BOSS,  C.  J.  The  intestate  and  defendant, 
September  4.  1889,  to  eCCeetuate  a  contract 
then  entered  Into,  executed  and  delivered 
three  written  Instruments.  Over  the  intes- 
tate's signature,  under  seal,  he  executed  a 
warranty  deed  to  the  defendant,  containing 
the  usual  covenants,  except  against  a  mort- 
gage resting  on  the  premises;  and  over 
his  signature,  without  seal,  he  executed  a 
bin  of  sale  of  certain  personal  property  to 
the  defendant.  Then,  signed  by  both,  was 
an  Instrument  which  roads:  "Wlioreas,  I, 
Hiram  Norton,  of  Addison,  In  the  county  of 
Addison  and  state  of  Vermont,  have  this  day 
given  a  warranty  deed  of  my  home  farm^liL 
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said  Addison,  together  with  a  bin  of  sale 
of  certain  articles  of  personal  property,  to 
John  Perkins,  <tf  Crown  Point,  N.  T.,  upon 
the  condition  that  the  ssld  John  Perkins,  his 
heirs,  executors,  or  administrators,  shall  fur- 
nish me  a  good  support  In  sickness  and 
health,  during  my  natnral  life,— meat,  drink, 
clothlnfT.  lodfflnfc,  spending  money,  doctors' 
bills  paid,  suitable  horse,  harness,  and  buggy, 
or  cutt<ir.  for  me  at  all  times  seasonable  to 
drive  and  use,— all  of  which,  If  well  and 
faithfully  done^  the  said  proi>erty  to  vest  in 
and  belong  to  the  said  John  Perkins,  or  his 
heln^  executors,  or  administrators."  The 
writings  ware  on  s^arste  paptfs.  but  all 
placed  on  record  in  the  town  clerk's  office. 
The  defendant  does  not  contend  that,  if  the 
writing  expressing  the  condition  can  be  read 
as  a  [jart  of  the  deed  and  contract,  the  title 
to  the  farm  ever  passed  to  him,  except  con- 
ditionally; and  he  admits  that  the  plaintiff 
can  recover  in  ejectment,  If  he  shows  that 
he  has  failed  to  perform  the  conditions.  Nor 
does  the  plaintiff  contend  that  be  can  re- 
cover unless  It  can  be  read  as  a  part  of  the 
deed  and  contract 

1.  Hence,  the  flrst  «mtenUon  Is  whether 
the  writing  expressing  toe  condition  can  be 
read  as  a  part  of  the  deed  and  contract 
The  three  written  Instruments  were  made  to 
effectuate  one  contract,  and  should  be  read 
together,  unless  thtfels  some  well-established 
legal  ivinclple  which  forbids  It  Only  by  so 
reading  then  can  the  contract  be  ascertained. 
If  the  condition  had  been  wrlttoi  Into  the 
deed.  It  was  the  deed  of  the  Intestate,  or  a 
deed  poU.  Bf  accepting  it  the  implied  and 
expressed  agreements  to  be  perfwmed  by 
liie  defendant  would  not  be  under  seal. 
Covenant  conld  not  be  mahitalned  on  them. 
Johnson  t.  Mnszy,  45  Vt  419.  In  Whlto^ 
V.  French,  2Q  Vt  663,  and  Graham  v.  Stev- 
ens, 34  Vt  100,  It  Is  hdd,  where  the  condi- 
tion to  a  deed  poll  is  written  on  ite  back,— 
In  the  one,  unsigned,  and.  In  the  other, 
signed  by  the  perscm  a«:eptlng  the  deed,— 
that  the  tltie  passed  only  conditionally.  This 
was  so,  not  because  of  any  covenant  to  that 
effect  by  the  grantee.  It  was  so  because, 
by  acc^tlng  it,  he  obtolned  no  greater  rights 
than  were  evidenced  by  the  entire  contract 
The  qnestion  is  not  whettier.  If  by  the  deed 
the  title  psased  nncondltiraally  to  the  de- 
fendant a  conditional  recuiveyance  from 
him  mnst  be  undw  seal.  "Without  doubt.  If 
that  were  the  question,  the  Instrument  re- 
quired to  effect  a  reconveyance  at  law  from 
him  must  be  under  seal.  In  compliance  with 
the  statote  for  the  conveyance  of  real  estate. 
Here  the  question  Is^  what  kind  of  a  tlUe 
did  the  defendant  take?  This  must  be  de- 
termined from  the  written  Instrumente  evi- 
dencing the  contract  between  the  parties. 
To  determine  what  the  contract  was,  and 
what  the  parties  Intended  to  effectuate  by 
the  three  written  Instruments,  all  may  and 
must  be  rend  together.  When  read  together, 
the  defendant  would  take  fee  In  the  premises 


declared  for  only  on  performance  of  the 
dltion.  In  legal  principle,  there  Is  no  more 
objection  to  reading  the  condition  as  a  part 
of  the  contract  and  of  the  deed,  when  writ- 
ten on  a  separate  papor,  tlian  vrbm  written 
on  the  back  of  the  deed.  Whoi  written  on 
the  back  of  the  deed.  It  need  not  be  signed 
OT  sealed  by  the  party  accepting  the  deed, 
and  to  be  bound  by  it  It  simply  shows  that 
be  aec^>ted  the  deed  on  the  condition  named 
In  what  is  wrlttm  on  the  back  of  the  deed. 
When  written  on  a  separate  paptf,  signed  by 
the  grantee  In  the  deed,  the  Instromoit 
shows  equally  as  well,  and  Is  as  effective 
l^lly,  and  as  much  a  part  of  the  wiiole 
contract,  as  wben  writtm  into  or  on  the 
back  of  the  deed.  Iliere  was  no  oror  In  the 
rulings  of  the  court  on  thto  point  When  the 
defendant,  contemporaneously  with  rec^T- 
Ing  from  the  Intestate  the  deed  conTesrlzig 
the  fM,  executed  and  dellvared  the  c<mdltion, 
he  thereby  said  to  and  agreed  with  the  in- 
testate that  he  accepted  the  deed  up<m  the 
condition  written,  and  that  the  title  to  the 
property  described  in  the  deed  and  blU  of 
sale  should  not  become  vested  In  him  nntU 
he  had  furnished  the  Intestate  the  support 
specified  in  the  ccndltion.  Such,  we  think, 
is  the  legal  effect  oi  the  execution  and  deliv- 
ery of  the  three  writings  of  Septnnber  4, 
1889.  Th^  wwe  all  i^operly  received  In 
evidence,  and  so  was  the  value  of  the  pnv 
er^  ctniveyed,  as  bearing  upon  the  kind  and 
quality  of  the  support  contemplated  by  the 
parties. 

2.  Subsequently,  on  the  trial,  the  plaintiff 
conceded  that  the  parties  understood  that 
the  defendant  was  to  furnish  the  support  np- 
<m  the  premises  in  contention.  The  defoid- 
ant  Immediately  entered  upon  the  execution 
of  the  contract  The  intestate  remained  with 
him,  and  received  the  support  given  until 
April  12,  1892,  with  the  exception  of  ab- 
sences tram  some  time  In  June,  1890,  to  July 
4.  1890;  from  some  time  In  February,  1801. 
to  some  time  In  April,  1891;  and  from  the 
last  of  August  1891,  to  November  4,  1S81. 
The  Intestate  spent  these  absences  with  his 
children  ajid  friends  in  the  immediate  neigh- 
borhood. The  platotlff  claimed,  and  gave 
some  evidence,  which  will  be  considered 
later,  toat  the  absences  were  occasioned  by 
the  tollure  of  the  defendant  to  perfOTm  the 
condition  of  the  contract  in  regard  to  sup- 
port. The  returns  of  the  Intestate  were  nA- 
untary,  and  uninfluenced,  so  far  as  is  shown, 
by  the  defendant  Immediately,  on  each  re- 
turn, the  defendant  entered  upon  furnishing 
the  required  support  and  the  Intestate  re- 
ceived it  without  protest  or  reservation.  Un- 
der these  circumstances,  the  d^radut  re- 
quested the  court  to  charge:  "The  Jury  are 
at  liberty  to  infer  from  the  clrcumstancei 
developed  In  the  evidence  tiiat  any  breach 
of  the  condition,  occurring  before  Novem- 
ber 4,  1891,  the  last  time  he  returned  to  the 
defeadant's  house,  was  waived  by  the  in- 
testatGb   If  so  waived,  it  conld  not  be  after 
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wards  set  np  as  a.  forMtare."  The  court 
:Ufl  not  comply  vltb  tbla  requort,  In  terms, 
nor  In  substaiice.  In  this  ve  tblnk  there 
was  error.  By  the  omtract,  the  intestate 
bad  no  right  to  call  iqion  the  defendant  £or 
snppOTt,  and  at  the  same  time  (daim  that  no 
(-oDtract  reqnlring  him  to  furnish  such  sup- 
port existed  betweoi  them.  The  two  posi- 
tions were  Inconsistent,  and  could  not  he 
held  by  the  Intestate  at  the  same  time;  cer- 
tainly, not  without  protest  and  notice.  He 
could  not,  under  the  contract,  call  upcm  and 
receive  from  the  defendant  his  support,  and 
ut  the  mme  time,  by  mental  reserratton  or 
otherwise,  claim  that  the  contract  tor  such 
support  theretofore  existing  between  them 
was  at  an  end.  Wbetha  the  condition  to  the 
deed  requires  an  act  to  be  done  in  order  to 
the  vesting  of  the  fee,  or  to  prevent  a  defeas- 
ance of  the  fee  already  vested,  the  grantor,  or 
party  for  whom  the  act  is  to  be  performed, 
may  waive  Its  performance.  "This  is  espe- 
cially true  where  the  condition  is  for  the  sup- 
port, as  In  this  case,  of  the  grantor,  upon 
the  premises.  What  Is  proper  st^>port  and 
care,  and  what  such  a  lack  of  It  as  will  put 
an  end  to  the  contract,  and  prevent  the  fee 
of  the  estate  from  resting,  often  depends 
upon  a  great  variety  of  drenmstances  and 
considerations.  Tbe  kind  of  support  and  of 
trratment  which  would  be  wholly  inadequate 
and  Inappropriate  for  one  person  might  be 
fully  adequate  and  apprt^rlate  for  another. 
It  might  depend  upon  the  amount  of  prop- 
erty conveyed,  upon  the  mann^  in  which 
the  person  bad  been  accust(Hned  to  live,  the 
courtesy  and  forbearance  with  which  he  had 
been  accustomed  to  be  treated  and  to  treat 
others.  Vulgarity  or  profanity,  which  would 
shock  one,  and  render  his  life  miserable, 
ml^ht  be  InofTenstre  to  another,  of  a  different 
rliarocter  and  habits  of  life.  In  every  walk 
In  life,  many  thlD!?s  are  to  be  forborne, 
rather  than  Insisted  upon.  The  pei-son  to 
whom  such  support  Is  due  always  has  the 
ripht  to  elect  whether  he  will  waive  or  in- 
sist upon  a  partial  or  full  failure,  for  a  brief 
time,  to  perform  such  a  condition,  as  putting 
aa  end  to  the  contract,  and  his  right  to  sup- 
lH>rt.  The  failure  to  perform,  which  will 
defeat  the  vesting  of  the  title,  should  be  a 
failure  in  substance,  rather  than  of  the  letter 
of  the  contract.  Otnerwlse,  after  years  of 
faithful  performance,  one  might  lose  or  be 
divested  of  his  estate  by  a  technical  or  par- 
tial failure.  Where  both  parties  are  living 
on  the  estate,  and  In  some  sense  in  posses- 
!<ion,  so  that  a  re-entry  is  not  required  to  ter- 
minate the  conditional  estate,  It  is  more  Im- 
perative that  the  grantor  should  by  some 
unmistakable  act  indicate  bis  intention  to 
put  an  end  to  the  contract  for  the  vesting  of 
the  estate  upon  a  failure  to  perform  the  con- 
(Utlon.  Exacting,  or  acquiescing  thereafter 
in,  the  performance  of  the  condition  Is  evi- 
Uence  for  the  jury,  from  which  they  would  be 
warranted  In  inferring  and  finding  that  he 
tlld  not  insist  tqwn  ending  of  the  contract 


ftv  sach  nonperformance'  bnt  that  be  rtlU 
treated  It  as  aulwlsting.  Some  of  the  cases 
seem  to  treat  such  «zacUnff  or  ai^ulesdng  In 
tte  further  performance  of  the  c<mttact  aa  a 
legal  waiver  of  any  acts  then  known  to  him, 
which  otherwise  might  work  a  forfeiture  of 
the  contract  Hubbard  v.  Hubbard,  9T  Mass. 
188,  93  Am.  Dec.  75,  and  note.  In  which 
case  the  court  say,  In  substance,  not  only 
that  receiving  subsequently  performance  of 
the  condition  Is  evidence  of  a  waiver,  bnt  'If 
he  treated  the  condition  as  still  subsisting 
and  obligatory  upon  the  tenant,  after  the 
all^:ed  breach  of  It,  it  would  be  a  sufficient 
walTO*."  See,  also.  Cross  v.  Carson,  8 
Blackf.  138,  44  Am.  Dec.  742,  and  vi  extend- 
ed note  collecting  and  reviewing  the  author- 
ities. What  is  held  and  said  In  Dunklee  v. 
Adams,  20  Vt  424,  on  the  subject  of  waiver 
of  a  forfeltnie  Is  not  inconsistent  with  the 
presoit  holding.  The  question  under  con- 
sld^tion  in  tliat  case  was  whether  equity 
would  relieve  against  a  fwfeltare.  Tfa»e 
had  heea  a  Ju^ment  of  forfMtnre  at  law. 
The  oonrt,  in  reply  to  tlie  ctrntentlon  that 
acceptance  of  certain  tlilugs  of  minor  im- 
portance under  the  contract  was  a  waiver  of 
the  forf^tnre^  said,  "Walvor  of  the  forfei- 
ture would  have  been  a  good  defense  at  law, 
and  the  judgment  is  to  be  taken  as  oondu- 
slve  evidence  that  there  had  been  none  at 
the  time  It  was  rendered." 

3.  In  the  earlier  part  of  the  trial,  against 
the  defendant's  exception,  the  plaintiff  was 
allowed  to  put  In  evidence  to  show  that  the 
defendant  did  nothing  towards  the  intes- 
tate's support  when  he  was  alraent  from  the 
premises  in  controversy.  If  the  defendant 
was  under  the  duty  of  supporting  the  Intes- 
tate when  he  was  absent,  this  testimony 
would  have  been  admissible  as  tending  to 
show  that  he  had  failed  to  furnish  the  sup- 
port required  by  the  ccatttect.  Later  in  the 
trial,  on  the  plaintiff's  showing,  the  defend- 
ant was  to  furnish  the  support  on  the  prem- 
ises. His  faUure  to  furnish  It  elsewhere  was 
not  evidence  tending  to  show  that  the  de- 
fendant had  failed  to  perform  his  contract. 
It  was  of  a  character  which  would  be  likely 
to  prejudice  the  defendant  in  the  minds  of 
the  Jury.  Under  our  practice,  a  party  can- 
not, against  exception.  Introduce  prejudicial 
testimony,  and  cure  its  injurious  effect  by 
having  the  court  charge  tbe  jury  to  disre- 
gard It,  nor  by  changing  the  ground  upon 
which  he  claims  to  recover.  The  admission 
of  this  testimony  was  error,  not  so  much  ot 
the  court  as  of  the  plaintiff.  The  case,  In  re- 
gard to  the  admissibility  and  materiality  of 
testimony,  stood  aa  It  would  If  the  intestate 
had  heea  living.  If  the  Intestate  had  been 
living,  he  could  not  have  been  allowed  to 
show  hiB  acts  and  declarations  done  and 
made  In  the  absence  of  the  defendant  to  es- 
tablish a  failure  of  the  defendant  to  per- 
form his  part  of  the  contract,  unless  the 
defendant  had  first  introduced  such  acts  and 
declarations,  on  the  ground  they  were  incon- 
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sistent  with  the  intestate's  clalma  on  Um 
trial,  and  then  the  intestate  could  introdace 
them  only  In  explanation  ot  the  acts  and 
declarations  .Introduced  by  the  defendant 
One  cannot  make  eridence  In  bis  own  favor. 
This  is  80  whether  he  is  the  i;«rty  to  the  ac- 
tion, or  his  administrator.  Godding  v.  Or- 
cntt,  41  Vt.  51.  It  was  error  to  receive  In 
evidence,  as  tending  to  establish  a  failure 
by  the  defendant  to  perform  the  contract, 
against  exception,  the  acts  and  declarations 
of  the  Intestate  when  he  was  absent  from 
the  defendant  The  charge  on  this  subject 
excepted  to,  is  objectionable.  It  allowed  the 
Jury  to  consldM*,  as  evidence  tending  to  show 
a  breach  of  the  contract  on  the  part  of  the 
defendant  "the  circumstances  under  whidi 
he  remained  away,  and  the  clrcumstancea 
under  which  he  returned."  Tlie  most  such 
circumstances  could  legitimately  be  used  for 
would  be  to  show  that  the  intestate,  by  bis 
acta  and  declarations  when  absent  from  the 
defendant  was  claiming  there  bad  been  a 
teeach  of  the  contraet  for  his  support  by  the 
defendant  Such  claims  could  be  only  used 
for  the  purpose  already  Indicated.  They 
couid  not  be  used  to  establish  that  there  had 
been  such  a  breach.  So  far  as  the  charge 
allowed  the  Jury  to  use  them  to  establish  a 
breath  of  the  contract  by  the  defendant  it 
was  erroneous.  We  also  tbinlE  the  court  er* 
roneously  allowed  the  plaintiff  to  give  his 
reasons  for  not  visiting  his  father  at  the 
defendant's,  and  to  state  that  he  acted  in 
good  faith,  and  on  what  he  considered  suffi- 
cienjt  grounds,  in  bringing  the  petition  to 
liave  the  intestate  adjudged  an  Insolvent 
These  matters  did  not  tend  to  show  that 
the  defendant  had  failed  to  perform  his  con- 
tract to  support  the  intestate,  and  would  natp 
urally  prejudice  the  Jury  against  the  defend- 
ant Doubtless,  as  now  claimed,  the  defend- 
ant  did  not  except  to  the  admission  to  some 
testimony,  which  he  would  have  excepted 
to.  If  be  had  known  that  the  plaintiff  would 
claim  that  the  defendant  was  bound  to  sup- 
port the  intestate  only  upon  the  premises 
conditionally  conveyed.  But  this  court  can- 
not  aid  him  In  this  reayect  Neither  was  the 
county  court  In  error  in  Its  action  because  he 
was  misled  on  this  point 

4.  The  defendant  also  excepted  to  the  z«> 
fnsal  of  the  court  to  rec^ve  in  evidenoe  the 
certified  copy  of  record  made  by  two  Jos- 
tleea  of  the  peace  for  the  purpose  of  impeach- 
ing Hiram  Wlncb,  a  witness  inrodiiced  by  the 
plaintiff.  Whetlier  two  Justices  of  tna  peace, 
who,  on  proper  complaint  cbaivlne  the  per^ 
son  In  whose  possession  the  property  was 
claimed  to  b^  with  having  stoten  it  had  is- 
sued a  warriut  to  search  for  the  ivoperty 
In  the  nlgbttlme,  and.  If  the  luroperty  was 
found,  to  arrest  and  bring  before  them  the 
person  charged,  have  authority,  under  the 
law,  upon  trial,  to  render  a  valid  Judgment 
agiUnst  such  persMi.  for  petit  larcoiy,  we 
have  not  considered  or  dettf  mined.  The  aU 
leged  refwrd  does  not  raise  that  question  It 


does  not  show  that  Hiram  Winch,  fai  and  by 
the  complaint  was  charged  with  any  Mtense 
Icnown  to  the  law.  The  complaint  under 
oath,  avers  that  he  has  had  8t<^en  from  him 
six  turkeys,  of  the  value  of  six  dollars,  whieb 
had  been  found  by  Hinuu  Wlccb,  and  wbidi 
he  suspected  and  believed  were  theo  con- 
cealed in  the  hogpen  or  bam  of  Hiram 
Wluch.  He  prays  for  a  warrant  to  search 
the  premises,  and,  if  the  property  is  found, 
to  bring  the  property  and  Hiram  Winch  be- 
fore the  Justices,  to  be  dealt  with  as  tbe  law 
directs.  The  record  does  not  disclose  wheth- 
er the  warrant  prayed  for  was  Issued,  but 
proceeds  to  aver  that  niram  Winch  was  pnc 
to  answer  tbe  complaint  pleaded  not  Knllty, 
and  put  himself  on  tlie  court  for  trial,  and 
on  hearing  the  evidence  the  Justices  ad- 
judged him  guilty  of  the  crime  charged  In 
tbe  complaint  This  is  the  substance  of 
what  tbe  record  discloses.  The  only  thing 
therein  charged  against  Hiram  Winch  is  tliat 
he  found  some  stolen  prt^rty,  and  of  thi& 
he  is  found  and  adjudged  guilty  and  fined. 
But  finding  stolen  proyerty  is  no  crime 
known  to  the  law.  If  the  complaint  had 
charged  Hiram  Winch  with  having  stolen 
the  pr<¥erty,  or  with  having  concealed  it 
knowing  it  to  have  been  stolen,  the  ques- 
tion argued— whether  two  Justices  of  the 
peace  could  tliereln  convict  the  person 
charged  of  petit  larceny— would  tiave  been 
raised.  As  It  is,  the  rec4»rd  does  not  show 
that  Hiram  Winch  was  charged  with  or  con- 
victed of  any  crime.  It  was  properly  re- 
jected. 

5.  By  bis  sixth  request  the  defendant  asked 
the  court  to  charge  that  if  the  intestate  coQ- 
veyed  to  the  defendant  the  property  in  con- 
tention, with  the  fraudulent  and  deceitful 
purpose  of  avoiding  his  debts,  enumraated, 
the  plaintiff  could  not  recover.  By  the 
seventh  request  he  asked  the  court  to  charge 
that  if  tbe  intestate  fraudulently  concealed 
that  he  owed  these  debts,  at  the  time  of  the 
contract  from  the  knowledge  of  tbe  defend- 
ant, the  plaintiff  cannot  recover.  A  fraud 
committed  by  tbe  intestate  upon  his  credit- 
ors, or,  by  concealment  of  bis  debts,  upon 
tbe  defendant  might  furnish  the  defend- 
ant a  cause  of  action,  so  far  as  he  was  in- 
jured thereby.  It  might  give  tbe  defendant 
the  right  to  rescind  his  contract  with  the 
intestate,  If  seasonably  acted  upon.  In  de- 
fending this  action,  tbe  defendant  Is  Insist- 
ing upon  the  contract  and  claiming  that  tbe 
property  has  become  vested  In  him.  As  It 
rested  only  upon  performance  of  the  condi- 
tion, he  must  show  performance.  That  tie 
was  defrauded  into  making  the  contract  mar 
entitle  him  to  recover  damages;  but  when 
he  is  Insisting  that  tbe  title  to  the  property 
has  vested  In  blm,  it  does  not  excuse  him 
from  performing  the  condition  on  which 
alone  the  title  could  vest  In  him.  miese  re- 
quests were  properly  refused.  Judgment  re 
versed,  and  cause  remanded. 

TAFT.  J.,  belnff  sick.  dM  not  tU. 
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SWERDPEROBR  et  ox.  r.  HOPKINS. 

(Supreme  Court  of  Vennont  Caledonia.  I>ec. 

22,  18&4.) 

Ini'B  i.8  TO  BouKD^RT  — Adtsbse  Possebsio:^ — 

TkCBPASS  QlTARB  CUDtCM  —  BuiT  BT  HuHBAKD 
AXD  WirS  —  DsCUBATJOm  QW  FOHMItt  Ows~ 


1.  In  tttWQtma  «itar«  clmsBm  br  a  bnaband 
and  wife,  where  the  declaration  described  the 
premises  as  a  lot  deeded  to  plaintiffs,  and  the 
dp<Hi  offwed  in  CTidence  was  in  the  wife's  name 
anlr,  the  court  ma;,  in  its  discretion,  allow  the 
deolaration  to  he  aoiended  to  aroid  the- variance. 

2.  In  an  action  for  trespeas  on  land  stand- 
ins:  In  the  wife's  name,  the  husband  and  wife 
aaty  Join  am  plaUitlfh,  unless  the  land  is  held  to 
the  sole  uid  sepazmte  oae  of  the  wif& 

3.  Od  an  isnue  aa  to  boundary  between  ad- 
ialaiDg  owners,  plaintiff,  claimioK  by  adverse 
posflcmion,  may  show  by  the  testimony  of  bis 
predcces—  im  ttOm  what  hia  undentandinff  was 
as  to  the  divMiac:  line  at  the  time  he  acaairad 
the  property. 

4.  Testimony  of  one  formerly  In  possession 
of  tHe  land  oeeun^ed  hr  plaintiff,  that  he  bad 
stated  tB  the  then  owner  of  the  oidjoining  tract 
that  he  had  bonght  op  to  the  line  claimed  by 
plaintiffs  as  the  true  dlvidins  line,  and  In- 
tended to  occupy  to  that  line,  u  admissible  to 

a  dalm  of  title. 

5.  In  the  abnaee  el  evidence  a  writ* 
ten  agreement  between  priw  owners  of  the  ad- 
JoinisLg  lots  owned  by  ^iaintiSs  and  defendant, 
as  to  the  dividing  line,  was  lost,  evidence  tend- 
ing to  show  what  line  was  established  therein 
is  inadmissible. 

G.  Statements  by  a  fonn»  owner  of  piain- 
tlff*B  land  that  he  had  always  occupied  to  the 
Unc  daimed  by  plaintiff  are  madmissible. 

7.  Where  a  witneaa  teatified  In  chief  that  a 
former  owner  of  one  of  the  lets  pointed  out  to 
hira  its  boundary  line,  he  may  be  asked  on  crosa- 
exanrtnatfan  what  such  owner  said  at  the  time. 

S.  Where  plaintiffs  daiaud  a  certain  line 
aa  the  bonndazy  between  their  land  and  tiut 
of  defendant,  plaintiffs  may  bring  out,  by  cross- 
examhiation  of  defendant,  in  order  to  show 
that  they  bad  made  claim  of  tltie  up  to  sncb 
line,  that  defendant  knew  that  they  so  claimed, 
thonsh  plaintiffs  had  previoosly  pat  In  testi- 
mony on  the  same  point. 

9.  It  cannot  be  said  that  rebutting  evidence 
addoced  by  plaintiffs  was  not  {ffoper  in  rebuttal, 
where  defendant's  evidence  to  which  it  was 
directed  is  not  in  the  record. 

10.  In  an  action  of  trespass  quare  clansum, 
m  descriptios  of  the  [>reniiBes  in  the  declaration 
as  "plaintiffs'  close,  sitnate  in  the  town  of 
Hardwtek,"  is  sufficient. 

Exceptiona  from  Calcdtmla  county  court; 
Uunsooi,  Judge. 

Action  of  trespass  qnare  clAUSum  by  Sim- 
eoD  SwerdfergiK  and  wife  against  Amos  D. 
Hopklna.  From  a  lodgment  for  irialntiffSv 
defeudaat  excepts.  Reversed. 

The  pUntlffa  were  husband  and  wlfa. 
The  deeds  Introduced  by  them  showed  the 
title  In  the  wife.  When  the  deed  from  her 
immediate  grantor  to  the  plaintiff  wife  waa 
offered  in  evidence,  the  defendant  objected 
to  its  admiaaioD  on  the  groand  of  a  TarlaneOr 
ami  excepted  to  the  action  of  the  court  in 
admitting  it.  At  the  (dose  of  the  plaintiffs* 
testimony,  tb«  defendant  moved  the  court 
to  direct  a  verdict  in  his  favor  upon  the- 
ground  of  a  variance  between  the  proof  and 
the  declaration.  The  court  overruled  the 
motioB,  and  the  defendaut  ezc^>Ced.  There> 


npea.  tlM  plalatlffi  aakad  learn  to  aimd 
declaration  so  as  to  show  thai  the  legal  title 
stood  In  the  plaintiff  wtfe,  and  the  court 
allowed  this  aoMidment.  subject  to  the  ob- 
jection and  exceptiim  of  the  defcndaat  At 
the  close  of  th«  teatlBumr,  the  defendant 
moved  for  a  verdict,  for  the  reaaon  that  the 
plaintiffs,  being  hnsband  and  wlf^  were  im- 
properly Joined,  whieb  motion  the  oourt 
overruled,  and  the  defendant  excepted. 

The  plaintiSa  and  defendant  were  the 
ownera  of  adjacoit  lots,  and  tha  dlqiute  waa 
aa  to  the  boundary  line  between  these  two 
Iota.  The  plaintiffs  dalmad  to  own  ta  a  line- 
which  ran  through  a  grotv  of  ptam  tnea^ 
and  which  waa  called  upon  the  trial  the 
"Plnm-Tree  Uae,"  and  their  teatimony  taidr 
ed  to  fiivw  that  theor  and  their  grantee  had 
occupied  up  to  this  line  for  more  than  16 
years,  and  had  acqoired  title  to  the  sanse 
1^  aAverae  posaeaaiaB,  If  it  was  not  covereA 
the  descr^iilan  bi  tiuir  deed.  As  bear- 
ing upon  this  qoeation,  one  John  Nichoia, 
who  was  for  two  yeara  the  owner  of  the- 
]^iatifls*  premises,  was  allowed  to  tesUfr 
that  whrai  he  took,  the  iwoperty,  and  dnring- 
tbe  time  he  occupied  it,  he  nnderstood  hia 
line  to  be  as  dalmed  by  the  plaintifCa  upon 
the  trial  To  hia  teatlmony  aa  to  hia  nnder- 
ateturting-  of  the  locatloa  of  the  line  the  de- 
fcnAnat  excepted.  William  Fort,  a  witnesa 
improved  by  the  i>lBintiffB,  was  the  hnsband 
of  one  Agnes  Fuller,  who  had  formerly  held 
title  to  the  plalntifts'  premiacs.  Fort  had 
occupied  the  premises  with  his  wife,,  and) 
he  was  allowed  to  testify,  against  the  acc|i- 
tiou  of  the  defendant,  that  npon  one  occa- 
sion while  Uving  there  eae  Jodevine,  the» 
the  owner  of  the  adjacent  lot,  came  to  hiia 
claiming  a  portion  of  the  premtees  occupied 
by  Um;  and  that  thereiipoa  he  aaid  to  said 
Judevine  that  he  bad  bought  up  to  the  line- 
as  elnimed  by  the  plaintiffs,  and  stKmld  oc- 
cupy to  that  line,  and  that  if  Jadevlne  got 
any  of  the  land  it  would  be  a  lawsuit, 
and  that  be  never  heard  anything  more* 
from  Judevine.  One  Curtis,  a  witnesa  for 
the  plaintiffs,  testified  that  he  occupied  the- 
place  aa  a  tenant  of  I'erley,  the  then  owner,, 
from  January,  1874,  nntU  the  fall  of  laSl,. 
and  that  during  that  time  he  occnpled  up* 
to  the  plum-tree  line.  Ho  was  further  al- 
lowed to  testify,  against  the  exception  of  the- 
defendant,  that  one  day  in  1876  or  1877  a 
hired  man  of  Judevine's,  who  then  owned 
the  adjacent  lot,  began  to  dig  post  holes  for 
the  purpose  of  constructing  a  fence  upon  the- 
line  as  claimed  by  the  plaintiffs;  that  Per- 
ley  objected  to  the  constmetion  of  the  fence 
at  that  point;  that,  after  some  discussion  be* 
tween  Perl^  and  Judevine  In  reference  to 
that  subject,  they  went  to  the  town  clerk's 
office,  and  drew  up  and  signed  an  agreement 
flidng  the  location  of  the  line  In  dispute,  and 
that  this  agreement  was  left  with  the  tow* 
clerh  for  safe-keeping.  The  pialntlfiFs  at- 
tempted  to  show  the  loss  of  ttiis  paper,  and. 
to  peeve  the  wMitants  thereof,  byvaecoadarr- 
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eyldeDce,  but  tbe  court  excluded  tbe  tesU- 
mony.  It  appeared  In  tbe  cross-examliiatlOB 
of  this  wltncBB  tbat,  after  tbe  writing  had 
been  drawn,  Perley  Instmcted  talm  to  bury  a 
piece  of  wood  In  one  of  the  <dd  post  holes 
upon  the  line  claimed  by  the  platntlfTs;  and 
upon  re-examinatlon  the  witness  vraa  allow- 
ed to  state  tbat  at  the  time  Pei'ley  bad 
stated  to  blm  tbat  be  wanted  the  piece  of 
wood  baried  there  to  fix  the  location  which 
they  had  then  agreed  upon,  and  tbat  Perley 
further  said  at  tbat  time  that  be  bad  occu- 
pied in  the  past  up  to  tbe  plum-tree  line. 
One  Taylor,  a  witness  for  the  defmdant, 
testified  tbat  he  had  surr^ed  the  lot  of  tbe 
defendant  and  plaintiffs,  and  had  made  a 
plan,  which  was  put  In  by  tbe  defendant; 
that  upon  one  occasion,  in  talking  with  Per- 
ley about  the  boundaries  of  the  lot,  Perley 
had  pointed  out  to  him  a  post  hole  in  the 
line  claimed  by  tbe  plaintiffs.  Upon  crosv- 
examination  tbe  witness  was  allowed  to 
state  what  Perley  bad  said  about  the.  loca- 
tion of  the  line  upon  this  occasion.  Pike,  a 
witness  for  tbe  defendant,  testified  tbat  be 
occupied  tbe  defendant's  premises  for  nearly 
one  year  In  1876,  and  again  fn»n  1885  to 
1889.  The  defendant  then  <Aered  to  show 
by  this  witness  tbat  he  had  a  talk  with  Jude* 
vine,  the  owner  of  the  other  parc^,  and  tliat 
Judevlne  pointed  out  tbe  line  of  the  Umd  in 
dispute,  and  told  lUm  where  the  line  was, 
and  that  the  Hue  thai  pointed  out  was 
where  tlie  defendant  now  claimed  It  This 
erldence  was  excluded  by  the  court,  und«> 
the  excqition  of  tbe  defendant  Johnson, 
a  witness  for  tbe  defmdant,  testified  that  in 
1881,  while  WOTUng  for  Judevlne,  he  piled 
some  lumber  belonging  to  Judevlne  on  the 
lot  in  dispnte.  Upqn  cross-examination,  the 
plaintiffs  were  allowed  to  show,  subject  to 
tbe  exception  of  the  defendant,  that  in  con- 
sequence of  piling  the  lumber  there  Perley 
and  Judevlne,  tbe  then  owners  of  the  two 
lots,  had  some  discussion  In  reference  to  tbe 
line,  and  tbat  they  then  referred  to  a  writ- 
ing which  bad  been  drawn  up  between  them 
for  the  purpose  of  determining  where  the 
line  was.  In  the  opening  of  their  case  the 
plalntifFs  put  In  proofs  as  to  surveys,  dls- 
tances.  and  places  where  they  claimed  all 
tbe  treftpaases  were  committed,  and  the  kind 
and  character  of  those  trespasses,  and  their 
occupation,  etc.  In  rebuttal  the  plaintiffs 
were  allowed,  by  the  court,  not  In  the  exer- 
cise of  Its  discretion,  but  as  matter  of  strict 
legal  rlglit,  to  give  In  evidence  measure- 
ments made  by  the  witnesses  of  the  platn- 
tifTs,  after  the  defendant  had  rested  Its  case 
in  reference  to  the  plum-tree  line,  and  to 
siiGW  that  certain  trespassej  were  north  of 
ao  old  gateway  to  which  the  defendant  bad 
claimed. 

In  reference  to  the  exceptions  of  tbe  de- 
fendant to  tbe  charge  of  the  court,  tbe  bill 
of  exceptions  was  as  follows:  "Tbe  defend- 
ant seasonably  presented  written  requests  to 
charge,  which  are  referred  to.   The  entire 


charge  Is  referred  to.  Tbe  defuulant  a- 
ccpted  to  the  refusal  of  the  court  to  duise 
in  accordance  with  said  requests,  and  to  the 
chaige  as  given  upon  tbe  points  covered  by 
the  requests.  Defendant  also  excepted  to 
the  charge  as  to  what  tlie  existence  of  the 
fences  owned  la^cated,  if  found  to  exist; 
to  the  charge  as  to  the  dCeet  ci  tbe  fences 
upon  the  possendon  of  the  platatlfl!8y  as  to 
Its  requiring  fifteen  yeara'  adverse  posses- 
sion on  the  part  of  tbe  defendant  to  secore 
titie.  if  tbe  plaintiffa  bad  acquired  one;  to 
so  much  of  the  charge  as  rdated  to  *  *  *; 
to  the  cliarse  that,  as  against  any  proper 
title  shown  by  tbe  defoidant  plaintiffs  need 
do  no  more  than  show  a  prior  possession." 
Upon  the  argument  of  tbe  case  in  supreme 
court,  no  copy  of  tbe  requests  to  charge,  ax 
of  the  charge  as  given,  was  fnmlabed  the 
court  After  verdict  the  defendant  moved 
in  arrest  of  Judgmmt,  for  tbat  the  descrip- 
tion in  the  plaintiffs'  dedaration  was  insnffl- 
dwt  The  court  overruled  tbe  motion,  and 
the  defefadant  exceed.  The  detilanitl<m 
described  the  locus  as  part  of  a  glvea  lot  ia 
a  certain  range,  and  referred  to  tbe  record 
of  the  deed  to  the  plaintiffs. 

J.  P.  Lamson,  for  plaintiffs.  Bates  &  May, 
for  defendant 

TAFT,  J.  I.  The  premises  are  described  Id 
the  dechiration  as  the  lot  deeded  to  tbe  plaht- 
tiffs.  iMie  plaintiffs  offered  in  evidence  a 
deed  ftom  one  Pn'Iey  to  tbe  feme  plalntlfl. 
Objection  lielng  made  upon  the  ground  at  va- 
riance between  the  contract  described  in  the 
declaration  and  the  one  offered  In  evidence, 
tbe  court  granted  leave  to  amend  the  dedaia- 
tion  so  as  to  describe  the  lot  as  the  one  deed- 
ed to  the  feme  plaintiff.  This  amendmetit 
did  not  change  the  parties  nor  the  nature  or 
cause  of  action. '  The  court,  therefore,  bad  tbe 
l^al  right  to  po-mlt  tbe  amendment  to  be 
made,  and,  if  tbe  court  had  power  to  allow 
the  amendment,  its  action  -was  discreUoaarj', 
and  not  revlsable.  There  was  no  error  in 
granting  the  motion  to  amend.  Bowman  v. 
Stowell.  21  Vt  309;  Bates  v.  CUley.  47  Vt.  1. 

II.  Can  the  husband  and  wife  join  as  plain- 
tiffs? Such  was  the  law  prior  to  No.  140,  AcU 
1884,  as  held  In  Smith  v.  Fitzgerald.  50  Vt. 
451,  9  AtL  604.  It  Is  urged  that  by  section  2 
of  tliat  act  the  law  was  changed,  and  tliat 
an  action  qua.  clan,  for  trc^aas  upon  tlie 
wife's  land  must  be  brought  In  her  name 
alone.  Such  might  be  the  result  If  the  prop- 
erty was  held  to  the  sole  and  separate  use  of 
the  wife,  and  the  husband  had  no  marital 
rights  therein.  It  Is  unnecessary,  howevo-. 
for  us  to  pass  upon  that  question;  for,  if 
tbe  property  In  the  case  at  bar  was  not  held 
to  tbe  sole  and  separate  use  of  tbe  wife,  the 
husband  was  properly  Joined.  It  doeu  not  ap- 
pear from  the  record  whether  It  was  so  held 
or  not,  for  she  may  have  acquired  It  during 
coverture  by  gift  from  her  husband.  If  she 
did,  the  action  was  properly  brought  As  we 
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cannot  inresume  error,  we  must  sostaln  the 
niUng  of  the  court  b^w. 

Qnestlons  of  Bvldence. 

III.  1.  The  plftlntlffs  claim  that  they  and 
the  grantors  In  tb^  chain  of  title  had  occu- 
pied the  <^oee  In  goestlon  to  the  fence,  <m 
what  la  called  the  "Plum-Tree  Une,"  and 
ulaimed  tiUe  to  the  land  by  deed  and  by  ad- 
verse  posseasiim.  John  Ntchola,  a  witness, 
called  by  the  t^aintieTs,  who  formerly  owned 
and  occapied  the  plaintiffs'  premises,  teatl- 
tied,  under  exception,  that  when  he  bought 
ihe  place  he  understood  from  the  descrlptton 
In  the  deed  that  the  fence  marked  the  line 
of  his  land.  The  defendant  Insists  that  the 
understanding  of  the  witness  was  not  ad- 
missible. To  acquire  title  by  adverse  posses- 
sion. It  Is  necessary  that  the  party  occupies 
the  land,  claiming  it,  and  we  think  the  un- 
derstanding of  where  the  line  of  his  land 
was,  in  connection  with  bis  testimony  re- 
lating to  the  occupation  of  the  land,  and  that 
he  claimed  It,  was  admissible.  We  hifer  if 
necessary  that  there  was  testimony  in  the 
case  tending  to  show  both  the  occupation  of 
and  claim  to  the  land.  His  understanding 
of  where  the  line  was,  was  material. 
would  be  more  likely  to  occupy  the  land  to 
the  line  where  he  understood  it  to  be  than 
otherwise,  and  we  see  no  objection  to  the 
testimony  showing  what  his  understanding 
was  In  respect  to  It 

2.  There  was  no  error  in  admitting  the  tes- 
timony of  William  Fort  He,  with  his  wife, 
was  In  possession  of  the  premises  now  claim- 
ed by  the  plaintiffs,  and  his  testimony  tend- 
ed tu  show  that  he  occupied  and  claimed  the 
premises  to  the  line  as  now  claimed  by  them. 
Judevine  was  then  claiming  a  portion  of  the 
premises,  and  the  testimony  of  the  witness 
Fort  tended  to  show  that  he,  the  witness,  up- 
on the  premises  made  claim  to  the  land  as 
far  as  the  line  now  claimed  by  the  plaintiffs. 
What  he  said  to  Jnderlne,  upon  the  occasion 
testlfled  to.  In  making  known  his  claim  and 
the  extent  of  it,  was  legal  evidence,  not  of 
the  tmth  of  what  he  said  or  that  he  had  any 
right  to  occupy  as  far  as  the  line,  but  that  he 
at  the  time  made  claim  to  the  land  that 
was  fenced  In  by  the  fence  standing  on  the 
plum-tree  line.  The  testimony  should  tiave 
been  limited  to  this  latter  fact;  It  does  not 
appear  but  that  It  was.  The  fact  that  he 
claimed  the  laud  was  competent  to  l>e  shown, 
even  If  it  necessarily  InToived  what  he,  at 
the  time,  said.  Kimball  t.  Ladd,  42  vt.  747. 

3.  One  Perley  owned  the  plaintiffs'  prem- 
ises from  January,  1870,  until  April,  1880, 
and  Judevlne  owned  the  adjoining  premises 
for  several  of  the  Intervening  years.  The  ex- 
ceptions show  tliat  about  the  year  1870, 
Peiley  and  Jndevlne,  when  owning  the  re- 
spective premises,  had  a  controversy  In  re- 
gard to  the  line  in  question.  To  settle  the 
dispute,  they  agreed  upon  a  certain  line. 
The  agreement  was  reduced  to  writing,  and 
left  wltb  Mr.  Hathaway,  the  town  clerk. 


The  contents  of  the  written  agreemmt  was  a 
pertinent  question  upon  the  trtaL  No  km 
of  it  wae  diown,  end  the  court  ruled  that 
parol  evidence  of  Its  contents  was  not  ad- 
missible. This  agreement  as  to  the  division 
line  was  recognized  by  both  Perley  and  Jn- 
devlne as  late  as  the  year  1881.  The  testi- 
mony of  the  witness  Curtis,  tending  to  show 
the  statements  of  Jndevlne  and  Perley  made 
In  connection  with  what  they  were  doing  up- 
on the  land,  was  objected  to.  We  cannot  say 
that  It  was  error  in  excluding  the  statements 
of  Mr.  Judevlne.  for  It  is  not  shown  what 
they  were.  For  aught  that  appears,  they 
may  have  been  in  favor  of  the  defendant's 
claim,  and  therefore  not  Injurious  to  him, 
and  they  naay  have  been  wholly  Immaterial. 
The  statements  of  Mr.  P^ley  tended  to  show 
the  contents  of  the  written  agreement  which 
had  be^  made  between  him  and  Judevlne. 
The  witness  testified  that  Perley  said  he 
wanted  the  old  post  holes  marked;  that  Ju- 
devlne might  die,  and  some  dilute  arise 
about  the  comer,  and  that  Judevlne  might 
disregard  the  agreement  tbat  he  had  made 
with  htm.  and  that  he  (Perlegr)  would  have 
the  comer  marked.  This  was  testimony 
strongly  toidlng  to  show  that  the  plum-tree 
line  was  the  one  that  had  been  agreed  upon 
by  the  written  contract  This  testiuMmy  had 
ahready  been  ruled  inadmissible,  and  It 
should  have  been  excluded.  Perley's  state- 
ments, made  at  the  same  time,  In  relation  to 
bis  having  always  occapied  the  land  to  the 
fence  on  the  plum-tree  line,  were  Inadmissible. 
While  statements  are  sometimes  admissible 
as  showing  what  the  party's  tiien  claim  to 
the  land  may  be,  his  declarations  as  to  what 
he  bad  done  In  the  past  with  reference  to 
the  transactions  are  not  admissible. 

4.  The  plaintiffs  being  properly  Joined  as 
parties,  the  wife  was  a  competent  witness. 

B.  The  testimony  of  the  witness  Taylor, 
which  was  objected  to,  was  proper  matter 
of  cross-examination.  He  was  called  by  the 
defendant,  and  testlfled  that  Perley  pointed 
out  the  boundary  of  his  lot  The  plaintiffs 
had  a  right,  in  cross-examination,  to  ask  the 
witness  what  Perley  said  about  the  bound- 
ary of  the  lot  when  pointing  It  out 

6.  One  Johnson,  called  by  the  defendant, 
testlfled  that,  when  he  worked  for  Judevlne, 
he  plied  lumber  belonging  to  Judevlne  upon 
the  lot  In  dispute.  We  understand  the  cross- 
examination,  which  was  objected  to  by  the 
defendant  had  reference  to  the  mattw  of 
this  same  lumber  and  its  being  piled  there, 
and  was  thei-efore  a  proper  matter  of  cross- 
examination. 

7.  The  question  as  to  the  testimony  of  the 
witness  Pike  was  waived. 

8.  The  cross-examination  of  the  defendant 
was  objected  to,  upon  the  ground  that  it  put 
into  the  case  the  declarations  of  the  plaintiff 
husband  In  bis  own  favor.  There  was  no 
error  In  the  cross-examination.  The  plain- 
tiffs had  a  right  to  examine  the  defendant 
upon  any  material  matter  in  the  way  of 
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erom-exemlnalioii,  whether  he  bad  testified 
upon  tbe  point  or  not;  and  they  had  a  right 
to  show  that  the  diefendant  knew  that  the 
^Intlffs,  at  the  time  In  question,  made  claim 
to  the  prmntses  to  the  plmn-ti^  line,  and 
this  was  tbe  effMt  of  the  testimony.  It 
shonid  not  have  been  admitted  to  establish 
the  fact  of  where  tbe  Une  was  located,  hot 
to  show  that  tbe  plaintltEs  claimed  the  preni- 
taes  In  dispute,  as  It  was  a  material  question 
whether  they  claimed  to  occupy  the  land  ad- 
rersely. 

9.  Tbe  defendant  claims  that  the  plaintiffs 
were  permitted  to  glre  testimony  In  rebut- 
tal relating  to  certain  measnremeDts  from 
the  plum-tree  line  to  certain  corners,  for  tbe 
pnrpoBe  of  showing  that  certain  tre^assea 
were  upon  land  which  tba  plalntUEs  claimed; 
and  also  the  testimtnqr  of  their  brother 
Geoi^,  that  be  bad  nerer  seen  Jnderlne's 
man  mow  the  dlqmted  tzact,  nor  Mr.  Pike 
tear  down  the  fence;  and  also  certain  testi- 
mony of  the  plaintiff  8ime<«.  as  to  the  condi- 
tion of  the  tract  In  question  wbm  the  place 
was  deeded  to  his  wife,  and  as  to  owtaln 
other  measniements.  Tbe  defendant  Insists 
tiut  none  of  this  teBtimiKiy  was  in  rebnttsl. 
It  was  admitted,  not  In  the  aerdae  of  dl»> 
cretton,  but  as  a  matter  ol  strict  legal  right 
It  Is  true  the  exceptions  show  that  the  plain* 
tiffs  In  their  opening  bad  put  In  testimony 
tending  to  show  outain  distances  and  places 
claimed  to  have  been  trespassed  upon,  and 
the  kind  and  itbaiaeter  of  the  trespasses,  and 
their  occnpancy  of  the  dieted  tract,  etc. 
While  the  taflttmony  objected  to  may  have 
been  in  the  same  Une  as  that  givot  by  tbe 
plaintiffs  In  th^  <^nbig.  It  does  not  i^p- 
pear  frun  the  record  that  it  was  not  strictly 
In  rebuttal  of  what  some  of  tbe  defeulant's 
wltnessec  bad  testified  to.  There  Is  no  re- 
cital of  tbe  testimoiy  given  by  tbe  defend- 
ant and  bis  witnesses  upon  these  points,  and 
we  cannot  say,  therefore,  that  there  was  er- 
ror in  admlttlnc  the  testimony  in  question. 

10.  The  record  is  not  full  enough  to  ena- 
ble us  to  determine  whether  there  was  any 
eiror  In  respect  to  the  testimony  of  the  plain* 
tiff  81me<m  In  regard  to  the  api^icatlon  of 
Bldred  to  tbe  selectmen;  no  error  appears. 
This  disposes  of  tbe  questions  of  evidence 
which  have  been  made  In  argument 

IV.  Tbe  fourth  point  In  the  brief  for  the 
defoidant  Is  tiiat  the  charge  as  given  upon 
the  subjects  noted  upon  page  10  of  tbe  ex- 
ceptitms  was  not  warranted  by  the  facts. 
The  exceptions  stated  on  page  10  are  to  the 
refusal  of  tbe  court  to  charge  In  accordance 
with  the  requests,  and  to  the  charge  as  given 
upwi  tbe  points  covered  by  the  requests. 
These  questions  are  not  considered,  as  no 
copy  of  the  requests  <a  the  charge  has  been 
forafshed  us. 

V.  Tbe  motion  for  a  Judgment  at  the  close 
of  the  plaintiffs'  evidence  was  waived,  as  the 
d^endant  Introduced  evidence  anbsequeat- 
ly,  and,  as  the  motion  to  order  a  vwdlct  at 
tbe  close  of  all  tlie  evidence  was  based  upon 


tbe  mtojolnder  of  parties,  that  question  h» 
already  been  disposed  of  adversely  to  tbe 
defendant  The  defendant  filed  a  motion  In 
arrest  lOf  Judgment  upon  the  ground  that 
tiie  dectoration  did  not  sufflcientiy  describe 
the  locus  in  quo,  and  cites.  In  support  of  tbls 
clatm,  Davis  v.  Judge,  44  Vt  COO.  That 
was  an  action  of  ejectment  for  the  recov«7 
of  the  possessltm  of  land,  and  involved  the 
question  of  title.  In  such  actions.  It  Is  nec- 
essary to  describe  the  pr^nlsea  with  tbe  par- 
ticnlartty  stated  in  the  oplnlmi  In  that  case; 
but  In  an  action  of  trespass  qua.  dao..  It 
has  been  held  in  this  state  (Rice  v.  Hatha- 
way, Brayt  281)  that  the  premtses  were 
well  described  in  tiie  following  word4:  "Tbe 
cloee  of  the  plaintiff,  iritnate,  lyhig,  and  be- 
ing hi  St  Albans."  The  praalses  in  this 
case  are  described  as  *tbe  plalntiflk'  dose, 
situate  in  tbe  town  of  Hard  wick,"  and  also 
as  a  part  of  lot  No.  3,  In  the  nlutb  range  of 
lots,  witii  a  ref«rence  to  the  deed  to  the 
plaintiff  Sarah,  recorded  in  Book  M,  p.  361. 
We  think  tbls  description,  under  tbe  an- 
tbority  ot  tbe  case  dted,  is  good. 

VI.  The  sixth  point  made  in  defendanfi 
brief  It  la  unnecessary  to  consider.  In  view 
of  tbe  tadding  upon  the  question  of  partiea 

Judgment  reversed,  and  cause  remanded. 

BOWBLI^  J„  being  absent  in  county  ooor^ 
did  not  alt 


ICAGOOM  V.  BOSTON  ft  M.  R.  00.  et  aL 

(Sapreme  Court  of  Yennont    Orieans.  Dee. 
29, 18»4.) 

AoriON  AOAiNST  Railroad  CouPAirr —  Accidsst 

At  CROBSl!(e-<-PA8SIHO  SSTWIBIT  CUU 
— OoVTSnUTORT  IfSOLieBirOB. 

1.  In  an  action  against  a  railway  eompaiiT 
for  personal  injuries  received  by  plaintiff, 
while  attempting  to  pass  between  cars  standing 
across  a  highway,  and  to  which  no  engine  was 
attached,  plaintiff,  who  had  often  been  obliged 
to  wait  from  6  to  25  minutes  tiirourii  a  like  ob- 
struction, testified  that  having  waited  15  min- 
utes, and  being  iii  a  hurry,  though  there  was  no 
necessity  for  mm  immediately  to  cross,  after 
stem>iDg  back  and  looking  up  and  down  the 
track  to  see  if  au  engine  was  in  ^ht  and  cot 
seeing  one,  though  be  could  not  see  very  far  np 
the  track  on  accoant  of  a  curve,  he  attempteo 
to  follow  several  other  persons  who  passed  be- 
tween the  cars  by  climbing  over  the  bumpers. 
A  city  ordinance  prohibited  the  blocking  o( 
streets  for  tbe  length  of  time  the  highway  in 
question  had  been  blocked.  Plaintiff  while  be- 
tween the  cars  was  Injured  through  the  sudden 
coupling  of  the  cars  by  an  engine.  Defendant's 
eviaence  showed  that  the  train  crew  were  at- 
tending to  their  duties,  and  did  not  see  plain- 
tiff, one  beluff  at  each  end  of  the  cars,  and  tbe 
others  on  tbe  engine.  Bdd,  that  plaintiff  wu 
guiltr  of  such  aegiigmce  as  precluded  a  recav- 
ery. 

2.  Remarks  by  counsel,  tending  to  Imprpss 
the  jury  with  the  idea  that  a  witness  for  i)^ 
fendant  was  hired  to  swear  falsely,  are,  in  tbe 
absence  of  evidrace  of  aoch  fac^  ground  for  re- 
versal. 

Exceptions  from  Orieans  eounty  court; 
Bowell,  Judge. 
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Action  oD  the  case  by  Orrln  Magoon  against 
tbe  Boston  &  Maine  Railroad  Company  and 
others,  tor  personal  Injnrles.  Judgment  for 
plaintiff,  and  d^endanta  except.  Berer«ed, 

The  plaintiff  was  injured  whUe  attempting 
to  pass  orer  the  buffers  and  drairbars  be- 
tween two  freight  cars  standing  uptHi  a  high* 
way  crowing  in  the  village  of  Newport  He 
testified  that  the  cars  were  standing  there 
when  be  first  came  in  atgbt  of  the  crossing, 
on  his  way  down  the  street;  that  he  stood  be- 
side tbem  for  some  15  minutes  bef<ve  at* 
tempting  to  pass  through;  that  he  saw  no 
employe  of  the  defendant  in  charge  of  said 
cars,  and  neither  saw  nor  heard  any  engine, 
daring  all  tbe  time  that  be  stood  there;  that 
both  ends  of  the  train,  which  consisted  of 
some  8  or  10  cars,  were  visible,  and  that  be 
could  see  a  considerable  distance  down  the 
track  upon  Thlcb  the  cars  stood,  towards 
the  aoutb,  bnt,  owing  to  a  curve,  could  not 
see  a  great  way  towards  the  north;  that  an- 
other [lerson  passed  between  the  cars,  and 
tbat  he,  being  desirous  to  pursue  Us  way, 
stepped  back  so  that  he  might  have  a  view 
of  the  track  to  the  north  aa  well  as  tbe 
south;  that  from  the  position  in  which  he 
was  standing  he  could  see  np  tbe  track  a 
considerable  distance;  and  that  be  neither 
saw  nor  beard  any  engine,  and  thereupon  at- 
tempted to  pass  over  tbe  drawbars.  The  re- 
maining facts,  and  tbe  exceptions  taken  by 
the  defendant,  tuffldently  asq;>ear  In  the  opin- 
ion. 

C.  A.  Pron^,  for  plaintiff.  Dlckernian  & 
Touns,  for  defendants. 

TYLBR,  J.  This  suit  was  brought  to  re- 
cover damages  for  Injuries  sustained  by  tbe 
plaintiff  by  reason  of  the  alleged  negligence 
of  the  defendant  Tbe  plaintiff's  evidence 
tended  to  show  that  the  def&idant  was  guilty 
of  negligence;  that  it  might  have  pustaed  the 
cars  further  south,  so  as  to  have  cleared  the 
crossing,  instead  of  leaving  them  upon  it; 
thac  It  thereby  violated  Act  No.  38,  Laws 
1SS2.  and  rendered  itself  liable  to  a  fine  of 
from  $5  to  920.  It  furthw  tended  to  show 
that  this  highway  crossing  had  existed  In 
substantially  the  same  manner  for  20  years 
or  more,  and  tbat  during  a  considerable  part 
of  tbat  time,  in  going  to  and  from  his  work, 
the  plaintiff  had  passed  it  daily;  that  he 
knew  tbat  It  was  within  the  limits  of  tbe 
Bostcm  &  Maine  freight-car  yard;  that 
freight  trains  were  made  up  on  It;  that  in 
passing  be  freqnenUy  found  cars  upon  the 
crossing,  and  bad  to  wait  for  tb^r  removal, 
tbe  time  varying  from  5  to  25  minutes;  that 
tm  this  occasion  8  w  10  cars  stood  upon  the 
crossing  C3  or  4  south  and  the  others  north  of 
It)  when  be  reached  it  and  bad  stood  there, 
be  tbongbt  after  he  came  in  rtght  of  It 
aboat  15  mlButes,  when  he  attempted  to  pass 
over  the  couplings;  tbat  as  he  stood  be- 
side these  ears  he  could  see  quite  a  distance 
south,  and  timt  no  other  ears  stood  on  that 


track;  that  tbe  north  end  of  the  obstructing 
cars  cut  off  bis  view  of  tlie  track  in  that 
direction;  that  no  engine  was  attached  to 
these  cars,  and  none  was  In  sight;  that  be- 
fore ati^npting  to  pass  he  stepped  back  from 
the  cars  some  15  or  20  feet  to  see  if  an  en- 
gine was  in  sight,  and  saw  none;  that  an 
engine  of  the  Boston  &  Maine,  with  two  cars 
attached  In  such  a  way  tbat  the  cars  were 
between  the  crossing  and  the  engine,  stood 
north  of  the  crossing,  at  or  near  the  water 
tank;  that  be  then  stepped  forward  to  the 
cars,  slesed  hold  of  the  Irons  (ladders)  on  the 
ends  ot  two  cars,  and  threw  bis  feet  upon  the 
bends  of  tbe  drawbars,  but  was  unable  to 
throw  bis  body  np;  that  be  was  engaged  In 
a  lively  struggle  for  about  half  a  minute,  aa 
be  estimated  the  time,  when  the  engine  and 
two  cars  ran  down  from  the  north,  and 
ooiq>led  with  the  obstructing  cars,  and  push- 
ed them  south,  off  tbe  crossing;  that  In  his 
attempts  to  raise  himself  his  left  foot  slip- 
ped onto  the  coupling  links  so  tbat  when  tbe 
cars  came  together  his  foot  was  crushed  be- 
tween the  two  drawbar  heads;  that  two  or 
three  persons  passed  between  the  cars  l>e- 
fore  he  made  tbe  attempt;  that  no  bell  rang 
and  no  whistle  sounded  while  be  was  wait- 
ing; tliat  there  was  no  nef»aslty  for  his 
crossing  before  the  cars  should  be  removed, 
other  than  that  he  expected  his  daughter 
was,  as  usual,  waiting  for  him,  with  a  car- 
riage, on  the  east  side  of  the  tracks,  though 
she  was  not  in  fact  waiting.  Tbe  plaintiff 
was  65  years  oli,  and  weighed  fn»n  180  to 
190  pounds.  It  did  not  appear  that  any 
official  or  enq>loy6'of  the  defendant  knew  that 
other  persons  had  crossed,  or  of  tbe  plaintiff's 
attempt  Although,  upon  the  plalntifTs  evi- 
dence, no  employ^  of  the  defendant  wete 
In  charge  of  the  cars,  and  there  were  no  In- 
dications tbat  they  were  about  to  move,  he 
must  have  known  that  they  would  soon  be 
moved  from  tbe  crossing;  that.  If  they  stood 
there  as  long  a  time  as  be  thought  they 
had,  they  were  hable  to  be  moved  at  any 
moment  It  is  apparent  that  tbe  people  who 
had  collected  at  the  crossing,  on  both  sides 
of  the  tracks,  momentarily  expected  tbe  cars 
to  be  moved,  as  was  the  custom.  Though  the 
plaintiff  could  see  that  no  engine  was  at- 
tached, he  could  not  assure  himself  that  one 
was  not  In  position  to  run  down  and  be 
attached  In  a  less  time  than  be  would  re- 
quire to  mount  and  cross  over  tbe  couplings. 
It  does  not  appear  tliat  be  inquired  of  any 
person  whether  or  not  the  cars  were  about  to 
move,  or  that  he  used  any  diligence  to  as- 
certain, except  to  st^  back  a  few  feet,  so 
that  he  could  tbe  better  see  tbe  track,  which 
he  says  be  could  see  bat  a  short  distance. 
The  engine  was  in  fact  close  at  band,  as  tbe 
event  proved. 

It  is  a  g^eral  rule  that,  though  the  de- 
fendant may  have  been  guilty  of  negligence 
and  of  a  vlolaUon  of  law.  the  plaintiff  can< 
not  recover  If  bis  own  negligence  contributed 
to  tbe  happening  of  tbe  accldmt.  Beach, 
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CoDtrib.  Neg.  1 64.  says:  "No  tellure  od  the 
part  of  tbe  railroad  company  to  do  Ita  dnty 
will  excnae  any  one  from  using  tbe  aenaea 
of  sight  and  lieaiing  upon  approaching  a 
ndlway  croaalng;  and,  whenever  the  dne  use 
of  ^tber  aense  wonld  hare  ^labled  the  In- 
jured peraon  to  escape  tbe  danger,  the  injury 
la  condnslve  eridrace  of  negligence,  without 
any  reference  to  the  railroad  company'a  fail- 
ure to  p^orm  its  dnty."  Tbla  court  baa  re- 
peatedly held  that,  where  a  purty  clalma  to 
have  siUfered  damage  by  the  carelessDesa  or 
negligence  of  another,  It  Is  a  rule  nearly  if 
not  entirely  nnlTwsal  that,  if  the  negligence 
or  careleaaness  of  the  person  injured  con- 
tributed  In  any  material  degree  to  the  pro- 
dnction  of  the  Injury  complained  of,  be  can- 
not recover;  that.  If  the  Injury  la  in  whole 
or  in  part  owing  to  the  plaintlfTs  want  of  or- 
dinary care  or  pradence,  be  cannot  recover, 
llob.  Dig.  p.  m,  pi.  14,  15. 

Tlie  defendant  claimed  In  the  court  below 
that  the  caae  made  by  tbe  plaintUf  showed 
him  to  have  beea  guilty  of  contributory  neg- 
Ugotoft,  so  that  in  law  he  was  not  entitled 
to  a  verdict.  Ordlcarlly,  under  the  long- 
settled  rule  in  this  state,  this  Is  a  question 
of  fact,  for  the  Jury;  and  in  this  case  there 
was  no  error  In  the  refusal  of  the  court  to 
direct  a  verdict  for  tbe  defendant,  unless  the 
case  fell  under  the  exception  to  the  rule. 
Rogers  V.  Town  of  Swanton,  54  Vt  585;  Fas- 
sett  V.  Town  of  Roxbury,  55  Vt.  552.  Tbe 
exception  to  the  general  rule  Is  clearly  stat- 
ed by  Ross,  C.  J.,  In  Latremoullle  v.  Railway 
Co.,  03  Vt.  836,  22  AU.  666,  as  follows:  "It 
only  becomes  a  question  of  law,  purely, 
when,  conceding  the  facts  to  be  undisputed, 
or  to  be  such  as  the  testimony  most  favor^ 
able  to  the  plaintiff  has  any  reasonable  tend- 
ency  to  establish,  they  will  not  warrant  a 
legal  inference,  nor,  if  the  inference  be  of  a 
fact,  have  a  reasonable  tendency  to  support 
such  tnfwence  of  fact,  necessary  to  give  the 
plaintiff  a  verdict."  In  that  case  the  plain- 
tUTs  intestate  was  a  car  Inspector  and  re- 
pairer of  tbe  defendant,  and  went  under  a 
standing  car  to  repair  It,  knowing  that  a 
train  was  liable  at  any  moment  to  back  down 
upon  It.  A  train  did  back  down,  and  be  re- 
ceived fatal  iDjiiries.  Beld,  that  tbe  danger 
was  obvious,  and  that  there  could  be  no  re- 
covery. In  Wwthiugton  v.  Railroad  Co.,  64 
Vt  107,  23  Atl.  690,  BoweU,  J.,  stated  tbe 
rule  concisely  as  follows:  *'•  •  *  When 
the  standard  of  negligence  Is  not  prescribed, 
and  there  is  a  combination  of  facts  and  cir- 
cumstances relied  upon  to  show  negligence, 
the  question  becomes  one  of  law  only  wlien 
those  facts  and  clrcumscmces  are  so  decisive 
one  way  or  the  other  as  to  leave  no  reason- 
able doubt  about  It,— no  room  for  opposing 
Inferences.  This  is  clearly  shown  by  the 
adjudged  cases."  In  that  case  the  plaintiff, 
a  passenger,  was  unnecessarily  standing  on 
the  steps  or  platform  of  a  rapidly  moving 
train.  See  Qermond's  Adm'r  v.  Railroad  Co., 
00  XX.  120,  28  Atl.  401. 


It  baa  often  been  held  that  It  is  gross  aegUr 
genoe  In  a  traveler  to  attempt  to  pajis  be- 
tween the  cats  of  a  standing  tnibi,  to  whidi 
an  en^ne  Is  attadied,  and  which  he  luiows, 
tx  reasonably  ought  to  know,  la  ready  t) 
mov&  TtiiB  Is  so  laid  down  in  the  text-1>o6k«. 
In  Corcoran  v.  Bailway  Co.,  105  Mo.  38Sl  Iti 
8.  W.  411,  It  waa  held  that,  although  the 
plaSntlfl  did  not  know  vb^her  an  engine 
waa  attadied  to  the  cars  or  not,  yet  as  be 
did  know  that  one  ous^t  to  have  been  attach- 
ed, for  the  puipose  of  moving  them  off  tbe 
crossing,  and  that  aiginea  were  at  wixic  in 
the  yard,  movfog  trains  and  switdilng  cars. 
It  was  gross  negligence  in  him  to  attenq^  t* 
go  upon  them.  It  was  said  by  the  court  hi 
Railroad  Co.  v.  Houston,  95  U.  8.  697,  that 
it  was  the  duty  of  the  plaintiff,  when  aboot 
to  cross  a  railroad  track,  to  make  use  of  his 
senses,  as  far  as  th«re  was  opportunity,  in 
order  to  ascertain  if  there  was  danger  in 
orosdng;  some  cases  say  "vigilant  use." 
Xn  Hudson  v.  Railroad  Ca,  101  Mo.  13,  14 
S.  W.  10,  the  court  held  that  ff«  a  person  to 
cHmb  over  stationary  cars  without  looking 
to  see  whether  or  not  they  were  attached  to 
an  engine  was  such  gross  negligence  as  pre- 
cluded a  recovery  for  injuries  received  In  the 
attempt,  and  dted  1  Thomp.  Neg.  429;  2 
Bor.  R.  R.  fi  1005;  Beach,  Contrlb.  Neg.  9  72; 
Gabngan  v.  Railroad  Co.,  1  Allen,  187;  Ball- 
road  Co.  V.  Dewey,  26  IlL  255;  L^wis  v. 
Railroad  Co.,  38  Md.  588;  Railway  Ca  v. 
Plnchln,  112  Ind.  592,  13  N.  B.  677.  In  thai 
case  the  plaintiff  placed  one  foot  on  tbe  draw- 
bar of  one  car,  and  the  other  on  the  drawbai 
of  the  other  car;  each  foot  being  Just  beUnd 
each  of  the  coupling  pliu  of  the  two  con- 
necting cars,  so  that,  as  the  court  observed, 
tbe  8ll£^test  oscillation  of  eiHier  car  would 
In  an  instant  convert  the  drawbars  and  coup- 
ling pins  Into  an  improvised  trap,  which 
would  seize  and  did  seize  and  crush  his  foot. 
The  court  said:  "If  such  conduct  does  not 
constitute  contributory  negligence,  how  shall 
It  be  christened?  ♦  •  •  It  is  no  answer  to 
this  to  say  tiiat  tbe  defendnnt  was  guilty  of 
reprehensible  conduct  in  obstructing  tbe 
street  with  Its  cars  beyond  the  time  allowed 
by  the  city  ordinance."  "A  party  Is  not  to 
cast  himself  ui>on  an  obstruction  which  b&f 
been  made  by  the  fault  of  another,  and  avail 
himself  of  it.  If  he  does  not  himself  use  com- 
mon and  ordinary  care  to  be  In  the  right 
*  *  *  One  person  being  In  fault  will  not 
dispense  with  another's  using  ordinary  cart> 
for  himself."  Butta^eld  v.  Forrest^.  11 
East,  60.  The  facts  in  Railway  Co.  v.  Ptncb- 
in,  supra,  were  different  tiom  those  In  tbe 
case  at  bar,  but  some  rules  are  laid  down  by 
tbe  court  In  that  case  that  are  applicable  in 
this,  viz.:  "A  person  who  has  knowledge 
that  a  train  of  cars  is  stopping  temporsriiy 
at  a  way  station,  on  its  way  to  Itn  destina- 
tlon.  has  no  right  to  assume  tbe  risk  of  pass- 
ing between  the  cars.  It  is  a  danger  bo  Im- 
mediate and  so  great  that  he  must  not  Incur 
It  *  *  *  It  wlU  not  avail  the  plaintiff  that 
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be  was  not  fully  aware  of  his  dango',  for 
tbe  plalntlfl  Is  bound  to  know  tbe  extent  of 
tbe  danger  In  casee  like  this,  wbwe  tbe  dr- 
comstancea  are  known  to  him,  or  tbe  hazard 
is  apparent  to  a  reasonably  prudent  man." 
•  •  •  "One  who  attempts  to  cross  between 
tbe  cars  of  a  train  which  he  knows,  or  might 
know  by  nsing  his  natural  faculties,  is  like- 
ly to  move  at  any  moment,  Is  guilty  of  neg- 
It^nce.  *  *  *  A  man  has  no  right  to  cast 
himself  upon  a  known  danger,  when  tbe  act 
subjects  him  to  great  peril.  If  there  Is  a 
risk,  apparent  or  known,  that  will  probably 
result  in  Injury,  he  must  not  encounter  tt" 
Xumarous  cases  of  the  same  import  are  dted 
Id  the  tplnlon.  In  that  case  the  plaintlfT  at- 
tempted to  pass  between  the  coupled  cars  of 
a  freight  train  that  was  standing  temporarily 
across  a  street  at  a  way  station.  He  did  not 
see,  bat  might  hare  seen,  that  an  engine  was 
attnched.  In  O'Mara  t.  Oanal  Oo.,  18  Hun, 
192,  the  train  had  stood  upcm  a  public  cross- 
ins  for  some  time.  The  plaintiff  could  not 
see  whether  an  engine  was  attached  or  not, 
owins  to  a  curve  In  the  track.  He  attempt- 
ed to  climb  over  between  the  cars,  and  was 
injured  by  the  train  being  suddenly  moved. 
Held,  that  he  could  not  recover. 

There  are  unmerons  reported  cases,  many 
of  which  are  noted  in  the  brlefiB,  in  which  It 
is  held  that  it  is  gross  negligence  In  tbe  trav- 
eler to  attempt  to  pass  between  the  care  of 
a  moving  train;  also,  between  tbe  cars  of  a 
standing  train,  with  an  engine  attached  and 
steam  on,  ready  to  move;  also,  where  the 
traveler  could  not  see  whether  an  engine  was 
attached  or  not  Counsel,  in  their  extended 
researches,  have  found  no  case  precisely  like 
the  one  at  bar.  In  Its  facts.  The  one  above 
referred  to,  in  106  Mo.  and  16  S.  W.,  is  like 
it  Id  this  respect:  That  the  pialntifiT  in  that 
case  knew  that  an  engine  ought  to  be  atr 
tached,  in  order  to  move  the  ears  off  the 
cFoeelng.  Other  cases  lay  down  the  rule  that 
when  the  travder  knew,  or  reasonably  ouglit 
to  have  known,  that  the  cars  wero  liable  to 
be  moved  at  any  moment.  It  is  legal  negli- 
gence in  him  to  attempt  to  pass  between 
them.  Cases  cited  by  plaintifTs  counsel  seem 
to  hold  a  somewhat  different  doctrine,  as, 
"When  a  train  stands  across  a  public  street, 
without  r^ht,  a  poson  has  a  right  to  walk 
*  along  the  street,  behind  the  rear  car,  and  as- 
sume that  the  train  will  not  back  without 
giving  notice.*'  Robinson  v.  Railroad  Co.,  48 
Cal.  400.  In  Klanowskl  v.  Railroad  Co.,  67 
&flch.  626,  24  N.  W.  801,  It  was  held  that 
when  the  defendant  neglected  certain  stat- 
utory duties,  made  tfx  tbe  benefit  of  travelers 
and  others,  and  a  person  was  injured,  the 
defendant  would  be  liable,  although  the  per- 
son was  guilty  of  some  fault  which  con- 
tributed to  the  injury  complained  of;  that 
such  fault  ought  not  to  be  available  to  the  de- 
fendant, in  making  defense  against  its  wrong- 
ful acts,  unless  It  was  willful  or  gross,  so  as 
to  be  inexcusable.  Other  cases  cited  seem 
to  require  less  care  and  prudence  from  the 


partj  Injured  when  cars  obstruct  a  public 
street  In  violation  of  law  than  under  other 
circumstances.  We  think  the  l>ettea-  doctrine 
is  tliat  stated  In  Andrews  v.  Banking  Co.,  88 
Oa.  192, 12  8.  E.  213.  In  that  case  the  court 
said:  "•  •  *  The  obstruction  was  open 
and  vlcibte,  -ind  no  reason  is  shown  why  the 
plslntltt  should  not  have  anticipated  that  the 
train  might  not  move  at  any  moment.  Yet, 
without  waiting  for  it  to  move,  applying  to 
have  it  moved,  or  attempting  to  go  round  it, 
he  v<duntarlly,  and  without  warning  any  one 
of  his  intention,  ex[K»ed  himself  between  the 
cars  by  climbing  upon  their  platforms  ad- 
jacent to  the  bumpers,  and  was  Injured."  The 
court  further  said:  "Though  a  standing  rail- 
way train  be  an  unauthorised  obstruction  of 
a  public  crossing,  a  person  attempting  to  pscn 
between  the  cars  by  climbing  over  the  plat- 
form and  bumpors,  if  Injured  thweby  in  cm- 
sequence  of  a  sudden  movement  of  the  traia, 
cannot  recover,  unless  the  engineer,  conduct- 
or, or  some  other  person  having  control  of 
the  train's  movements,  knew  of  his  attempt 
to  <TOBB,  or  had  notice  of  his  exposure  to  dan 
ger." 

The  plaintiff  knew  from  experience  that 
the  cars  bad  already  stood  on  the  crossing  a 
longer  time  than  usual.  If  the  engine  and 
two  cars  were  within  the  range  of  his  vision, 
he  ought  to  liave  seen  them.  If,  as  he  claim- 
ed, he  could  see  but  a  little  distance  up  the 
tracks,  and  the  engine  and  two  cars  were  at 
or  near  the  water  tank,  and  beyond  his 
vision,  he  had  no  right  to  attempt  so  hazard- 
ous an  undertaking;  t<x  he  had  no  assurance 
that  the  engine  was  not  wb^e  it  could  be 
run  down  and  attached  la  a  moment's  time, 
as  was  In  fact  done.  As  was  said  by  the 
court  in  Lewis  v.  Raih-oad  Co.,  38  Md.  588. 
"his  attempt  to  cross  where  he  did  was  sim- 
ply consulting  his  own  convenience  at  the 
risk  of  his  safety."  It  was  a  voluntary  con- 
tribution of  his  own  negligence  to  the  oc- 
currence of  the  accident.  The  reason  fw  the 
holdings  in  the  various  cases  cited  by  counsel 
does  not  rest  in  the  mere  fact  that  an  en- 
gine is  attached  to  the  cars,  even  when  It  has 
steam  on  and  is  ready  to  move,  but  because 
the  situation  is  one  of  daot^er.  tbe  immlnency 
of  which  the  plaintiff,  in  the  exercise  of  his 
faculties,  might  have,  and  should  have,  un- 
derstood. If  it  would  have  been  gross  neg- 
ligence in  the  plaintiff  to  have  attempted  to 
pass  between  the  cars  when  an  engine  was 
attached,  with  steam  on,  ready  to  start,  it 
Is  difficult  to  see  why  it  was  not  equally  neg- 
ligent in  him  to  attempt  to  pass  when  It  was 
in  fact  in  such  a  position  that  tt  oould  be  at- 
tached in  a  moment 

When  the  plaintiff  rested  the  defendant 
moved  for  a  verdict.  The  motion  was  de- 
nied, and  the  defendant  excepted.  To  have 
availed  Itself  of  Its  exception,  it  should  have 
then  rested.  By  proceeding  with  the  trial 
the  motion  and  exertion  ware  waived.  Tiie 
defendant's  evidence  tended  to  show  "that 
all  the  men,  being  the  engineer,  fireman,  con- 
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dttctor,  aad  two  bnksmai,  tn  datrse  of  tbe 
Boston  &  Maine  «glne  and  can,  were  at- 
temdiiiff  to  tbelr  reapectlve  duttea,  aad  mre 
la  their  proper  plaeea;  that  tiM  catanan 
was  In  Us  house,  attending  to  hia  duties, 
and  that  none  of  them  saw  tbe  plaintiff  be- 
tore  he  im  Injured";  that  the  cars  had  not 
obstructed  the  crossing  Icatger  than  was  nec- 
fissary;  and  that  only  one  perwm  crossed 
OTor  taefoze  the  ptalntllTa  attempt  When 
flie  defendant  rested,  and  the  plaintiff  re- 
newed Its  motion  for  a  verdict,  thla  was 
tite  case  presented:  The  defendant's  esxs 
were  obetructlng  a  public  crossing,— one 
much  need,  eqwdally  at  tibat  hour  of  the 
day.  People  had  congregated  on  both  aides 
4r  the  cars,  waiting  for  them  to  be  moved. 
One,  two,  tbiee,  or  four  persoBs  liad  passed 
•orer  the  conpttn^.  The  condacfcor  and 
trainmen  mre  at  the  time  at  tiie  acddent 
■attending  to  tb^  respeetire  dntica,  and 
none  of  tbem  saw  the  plaintiff,  or  were 
a, ware  of  his  attempt  to  cross.  The  circum- 
stances required,  as  has  often  beesi  declared 
by  cither  courts  In  reject  to  -Oie  running 
and  operating  of  trains  In  towns  and  dtlea, 
especially  on  and  over  streets  and  other 
l>ubUe  places  Uiereln,  that  the  greatest  dili- 
gence, watchfulnftBS,  and  care  should  be  ob- 
served by  those  operating  tbem.  Borgjor  v. 
Railway  Co.,  U2  Mo.  289,  ae  S.  W.  489.  Al- 
though none  of  the  defendanfa  emidoy^ 
saw  the  idalnttff,  his  counsel  insists  that  it 
was  a  question  of  fiict  for  the  ]wy  whether. 
In  the  exercise  of  that  degree  of  care  whteb, 
in  the  circumstances,  the  law  required  of 
them,  they  ought  not  to  have  seen  him,  tn 
blB  attempt  to  pass  between  tbe  cars. 

In  Ooasting  Ck>.  t.  Tolsoo.  139  U.  S.  Tial. 
11  Sup.  Ct.  658,  tbe  rule  of  law  was  recog- 
nized that  the  contributory  negligence  of  the 
plaintiff  would  not  exonerate  the  defendant 
and  disentitle  the  plaintiff  from  reooTerinK. 
"if  It  be  shown  that  the  defendant  might, 
by  the  exercise  of  reasonable  care  and  pin- 
dence,  have  avoided  the  consequences  of  the 
plaintlfT'B  negUgenee."  In  that  case  the 
court  said  that  the  jury  might  well  be  of 
opinion  that  while  there  was  some  negli- 
gence on  the  part  of  the  plaintiff,  In  stand- 
ing where  and  as  he  did,  yet  that  the  officers 
of  tbe  boat  k»ew  Just  where  and  bow  be 
stood,  and  might  hare  avoided  Injurtng  htm 
If  tiiey  bad  used  reasonable  care  to  prerent 
the  steamboat  from  strifcing  the  wharf  with 
unusual  and  unnecessary  vlt^ence;  that  If 
such  were  the  facts  the  defendant's  iieplt- 
gence  was  the  proximate,  direct,  and  effi- 
cient cause  of  tbe  Injury.  In  Bemls  y.  Rail- 
road Co.,  42  Vt  375,  It  was  held  that  a  rall- 
poad  company  was  bound  to  exercise  ordi- 
nary care  to  avoid  injury  to  en  anlmsl  that 
was  upon  the  track  by  tbe  wrongful  act 
of  its  owner;  but  In  tbat  case  It  appeared 
that  the  engtoeer,  from  his  position,  had 
a  full  view  of  tbe  track  for  a  distance  of 
75  rods  ahead  of  ills  englDe.  In  Corcoran  r. 
Railway  Oo..  supm.  It  Is  said:   **It  Is  well 


settled  that,  notwltimtandlng  tbe  neffll^we 
of  tlie  defiendnnt,  if  tbe  piataittff  was  also 
negligent,  which  tbe  defi»dant  did  not 
knaw,  ox  was  not  required  to  know,  at  the 
time,  and  ttie  negllgotce  of  both  concurred 
and  oo-operated  tn  predi^ng  the  damage, 
then  tlie  proxlniate  oanse  of  tbe  Injury  win 
be  attributed  to  the  ptalntlB.  and  tliete  can 
be  no  recovery."   In  that  «aae  tbe  ^In- 
tUf,  a  police  officer,  was  Injured  while  at- 
tempdng  to  climb  over  stationary  cars,  with- 
out knowing  v^iether  an  engine  was  at- 
tached or  net,  the  ears  obstmctiug  a  paUic 
street  In  vMatkm  of  a  dty  ordinance.  It 
was  not  claimed  that  any  001^076  of  the 
defendant  knew  of  the  plalntUTs  perlloos 
^toatlon.   In  Rlne  v.  Railroad  Co.,  88  Mo- 
892,  it  was  said  that,  If  tbe  emplayte  of  the 
company  saw  the  plalntHC  in  so  exposed  and 
dangerous  situation  In  time  to  hSTe  aToided 
tbe  accident  then  they  wen  bound  to  use 
all  reasonable  diligence  to  have  avtrtded  it; 
nhat  the  liability  of  the  defendant  ehonld 
be  limited  to  negligence  and  want  of  care 
after  the  exposed  and  dangeronB  {kmIHoo 
of  the  plaintiff  came  to  the  knowledge  of 
the  servants  wbo  are  chai^ied  with  the  viant 
of  care."  In  Corcoran  v.  Railway  Co.,  supra, 
the  court  said  that  tbe  defeadanfs  employi^ 
**ware  not  bound  to  look  for  tbe  plaluTifl 
when  he  had  no  right  to  be,"  hf  wlUch  re- 
marie  was  evidently  meant  tbat  no  Infqi-ence 
of  negligence  could  be  drawn  from  tbe  metv 
fact  that  they  did  not  see  hfm.    In  Andrews 
T.  Banking  Ck>.,  supn,  tiie  defendant's  lia- 
bility was  limited  to  tbe  knowledf^e  which 
the  employ^  In  charge  of  the  train  bad  of 
the  plalntltTs  attempt  to  cross,  and  notice 
of  bis  exposure  to  dangor.  In  Lucas  t.  Rail- 
road Co.,  0  Gray,  ei,  the  wife  of  tbe  plaintiff 
went  Into  a  car  to  assist  an  a^ed  and  infirm 
relative  to  a  seat,  and  then  left  the  ear  after 
tbe  train  mored.    In  Jumping  to  the  plat- 
form  she  was  thrown  under  tbe  wheds,  acd 
fatally   Injured.    The   plalntMTs  evidence 
tended  to  show  that  the  usual  signals  for 
starting  tbe  train  were  not  given,  and  tbat 
it  started  with  a  sodden  jerk.    The  court 
said:        •  *  Mrs.  Lwas,  when  the  train 
started,  and  when  the  jerk  occurred,  was 
where  site  had  no  rlglit  to  be.    And  cw- 
duct  which  the  law  requires  of  tboee  who 
wrongfully  bring  themselves  Into  an  emer-* 
gency  Is  not  to  be  meaBored  by  tbat  which 
the  law  excusee  in  th<me  who  are  wrongrnllj 
brought  Into  an   emergency  by  trthers." 
Shear.  &  R.  Neg.  {2d  Kd.)  f|  25,  88,  can? 
tbe  rule  no  furttier  tban  this:  That  a  plain- 
tiff may  recover,  notwithstanding  his  own 
negligence,  if  the  defendant  became  aware 
of  his  danger,  and  failed  to  use  ordinary 
care  to  avoid  Injuring  bim. 

In  this  case  the  defendant's  evidence  tend- 
ed to  show  that  all  the  defendant's  employ^ 
who  were  near  the  place  of  the  accident  were 
attending  to  their  respective  dntles.  No  ert- 
dence  in  the  case  tended  to  show  tlie  con- 
trary. None  of  the  emplpyj^  saw  tbt  plaintiff 
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attempt  to  pa«  between  the  cars,  and  th«:e 
was  no  evIdeDce  that  tended  to  sbow  that 
tbey  had  reaa<m  to  anticipate  that  be  would 
attempt  BO  hasardouB  an  eoterprlBe.  If 
those  employ^  had  seen  or  been  apprised 
of  the  attempt,  tbey  would  have  beeo  legaDy 
bound  to  liare  need  all  raaaonable  efforts  to 
hare  arolded  the  accident;  but  the  liability 
of  their  employer  did  not  begin  until  they 
saw  or  had  notice  of  the  peril,  or.  In  the  ex- 
ercise of  the  care  of  a  pmdent  and  carefol 
man.  they  ought  to  hare  seen  or  known  of 
It.  Then,  considering  the  dangerous  situa- 
tion, and  the  opportunity  which  the  defend- 
ant's employ^  had  to  see  the  plaintiff  and 
others  attempting  to  cross  oTer,  as  disclosed 
by  the  eridence,  was  there  a  qnestion  of 
fact  fairly  arising  npon  the  evidence,  wheth- 
er the  employes  ought  to  have  seen  the  plain- 
tiff, or  ought  to  bare  noticed  that  persons 
liad  passed  oyer  the  couplings,  or  ought  to 
liare  anticipated  that  they  would  attempt 
ft?  The  evidence  as  to  the  positions  occu- 
pied by  the  employ^  at  the  time  of  the  aocl- 
dent,  and  what  they  were  severally  doing, 
came  almost  wlioDy  from  the  defendant's 
witnesses,  and  was  not  conflicting.  l%e 
conductor  stood  on  the  north  side  of  the 
crossing,  east  of  the  cars,  attending  to  the 
work;  a  brakeman  stood  at  the  north  end 
of  the  cars,  on  the  east  side,  ready  to  make 
the  conpling,  and  did  make  tt,  when  the  en- 
gine and  two  cars  came  down.  The  en- 
gineer and  fireman  were  In  their  proper 
places,  and  a  brakeman  was  on  the  top  of 
the  car  next  to  the  engine.  No  qnestion 
arises  but  what  each  was  attending  to  his 
duties  In  respect  to  backing  the  engine  and 
two  cars  down  to  the  crossing,  making  the 
conpling,  and  removing  the  other  cars.  Was 
there  any  Inference  to  be  drawn  from  the 
undisputed  facts  that  the  defendant's  em- 
ployes were  negligent  of  any  duty  they  owed 
the  plaintiff?  Was  there  any  room  for  a 
difference  of  opinion  among  reasonable  men 
as  to  the  inference  which  might  be  drawn 
from  those  facts?  We  think  not.  It  should 
have  been  held,  as  matter  of  law,  tliat  no  in- 
ference of  negligence  could  be  drawn  from 
the  fact  that  they  did  not  see  the  plaintiff 
and  others  In  th^  attempt  to  pass  between 
the  caiB. 

The  evidence  was  conflicting  npon  the 
qnestion  whether  the  bell  was  rung  and  the 
whistle  sounded  as  a  warning  that  the  cars 
were  about  to  be  moved.  It  has  often  been 
held  that  the  mere  omission  of  a  railroad 
coBipanj  to  give  such  signals  at  crossings 
will  not  excuse  the  traveler  from  using  ordi- 
nary care  and  prudence.  In  Railroad  Co.  v. 
Houston,  supra,  plaintiff's  wife  was  fatally 
Injured  by  a  passing  train  while  she  was 
attempting  to  cross  the  track  at  a  street 
crossing.  The  plaintiff's  evidence  tended  to 
show  that  no  itignal  was  given  as  the  train 
approached  the  crossing.  The  court  said: 
"Negligence  of  the  conii)auy'3  employes  to 
these  particulars  was  no  excuse  for  negll- 
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gence  on  her  part  She  was  bonnd  to  listen 
and  to  look,  before  attempting  to  cross  the 
railroad  track,  In  order  to  avoid  an  approacfa- 
iDg  train,  and  not  to  walk  carelessly  Into  the 
place  of  possible  danger.  Had  she  used  her 
senses,  she  could  not  have  failed  both  to 
hear  and  to  see  the  train  which  was  coming. 
If  she  omitted  to  use  them,  and  walked 
thoughtlessly  upon  the  track,  she  was  guilty 
of  GUlpaMe  negligence,  and  so  far  contribut- 
ed to  her  injuries  as  to  deprive  her  of  any 
right  to  complain  of  others.  If,  using  them, 
she  saw  the  train  coming,  and  yet  undertook 
to  cross  the  track,  instead  of  waiting  for  the 
train  to  pass,  and  was  Injured,  the  conse- 
quences of  her  mistake  and  temerity  cannot 
be  cast  upon  the  defendant"  "When,  by 
law,  ringing  the  bell  and  sounding  the  whis- 
tle are  required,  in  approaching  and  passing 
over  public  crossings,  the  omission  thereof 
amounts  to  actual  negligence  on  the  part  of 
the  company.  But  such  omission  and  negli- 
gence does  not  render  the  company  liable 
for  injuries  received  at  such  crossings,  un- 
less the  omission  be  the  cause  thereof  or 
contribute  thereto,  without  contributory 
negligence  of  the  injured  party.  Negligence 
In  the  railroad  company  in  giving  the  sig- 
nals or  In  omitting  signals  of  any  kind  will 
not  excuse  plaintiff's  omission  to  be  diligent 
In  such  use  of  his  own  means  of  avoiding 
danger;  and  where,  by  such  use  of  his 
senses,  he  might  avoid  danger,  notwithstand- 
ing the  neglect  to  give  signals  or  warning, 
hia  omission  is  contributory  negligence." 
Rumpel  V.  Railway  Co.  (Idaho)  35  Pac.  700, 
citing  2  Ror.  R.  R.  $  1130;  Railroad  Co.  v. 
Copeiand,  61  Ala.  3S0;  Railroad  Co.  v.  Hous- 
ton, supra.  Upon  the  whole  ease,  we  think 
there  was  no  other  Inference  to  be  drawn 
from  the  evidence  than  that  the  plaintiff's 
negligence  was  the  proximate  cause  of  the 
Injui'y,  and  therefore,  as  matter  of  law,  he 
was  not  entitled  to  recover. 

The  plaintiff's  counsel,  In  his  closing  ar- 
gument to  the  Jury,  made  certain  statements 
which  defendant's  couna^  objected  to,  and 
to  which  exceptions  were  allowed  toe  defend- 
ant The  exceptions  state  that:  "The  plain- 
tiff called  one  George  Magoon,  and  had  him 
sworn,  with  bis  other  witnesses,  at  the  open- 
ing of  his  case,  but  did  not  improve  him  as 
a  witness  before  he  rested.  After  all  its 
other  testimony  had  been  Introduced,  the  de- 
fendant called  said  George  Magoon  to  luo 
witness  stand,  and  he  testified,  in  answer  to 
the  questions  of  the  defendant's  counsel,  that 
he  was  at  work  on  Lane's  block  with  the 
plaintiff,  and  had  gone  down  to  the  crossing 
Just  ahead  of  the  plaintiff;  that  when  he 
went  down  the  west  gate  was  lowered  Im- 
mediately after  he  passed,  and  before  the 
plaintiff  passed;  that  he  stood  a  short  time 
—perhaps,  a  minute  or  more— beside  the  cars, 
and  then  hurriedly  passed  over  the  bumpers, 
and  between  the  cars;  that,  as  he  passed 
over  the  space  between  said  gate  and  the 
cars,  he  thought  he  saw  two  engines  above 
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tliere,  but  knew  that  he  saw  one;  tiutt  wb«D 
he  stepped  tietween  tile  can  be  thought  he 
■aw  one  or  two  cars  standtng  cm  the  main 
line,  next  to  the  paasengw  depot,  with  an 
engine  above  them,  and  knew  he  then  saw 
an  engine  <hi  the  main  line  somewhere  near 
the  water  tank,  and  thought  tt  was  backing 
down  towards  the  highway  crossing,  uid 
that  the  bell  of  one  of  the  engines  was  ring- 
ing, wbldi  hod  imnethlng  to  do  with  his 
hurrying  through  between  the  cars.  The  evl- 
drace  of  the  plaintiff  tended  to  show  that  In 
a  previous  conversation  this  witness  had 
stated  that  the  west  gate  was  up;  that  he 
stood  beside  the  train  for  10  minutes  be- 
fore passing  between  the  can;  that  he  saw 
an  engine,  but  could  not  tell  whether  It  was 
backing  down  or  not  The  plaintiff  claimed 
that  the  testimony  of  this  witness  was  false 
In  fact,  and  utterly  at  variance  with  the 
statements  which  he  had  made  as  above,  and 
In  consequence  of  which  he  had  been  sub- 
poenaed by  the  plaintiff.  The  witness  him- 
self testified  ttiat  he  had  been  subpoenaed  by 
the  defendant  the  day  befwe.  In  comment- 
ing upon  this  testimony  and  upon  the  credi- 
bility of  the  witness,  counsel  for  the  plain- 
tiff said:  'He  is  h^e  on  the  other  sida  Let 
the  full  panel  ask  bow  he  got  here.  He  says 
he  was  subpoenaed,  and  ttiat  until  he  took 
the  stand  they  did  not  know  what  be  would 
swear  to;  that  he  hadn't  talked  with  Toung 
or  Dlckerman,  hadn't  talked  with  Crane  or 
Alfred,  hadn't  talked  with  Folsom.'  Mr. 
Toung:  'We  desire  an  exception  to  that 
statement  The  witness  said  he  talked  with 
me  at  noon.'  Mr.  Pronty:  'If  I  have  mis- 
stated the  testimony,  you  will  correct  me. 
My  recollection  is  that  he  did  not  talk  with 
any  of  these  gentlemen.*  Here  the  reporter 
read  from  the  witness'  testimony  as  follows: 
'Cross-examination  by  Mr.  Prouty:  Q.  Did  you 
ever  talk  with  anybody  on  the  other  side  till 
to-day  noon?  A.  No.  sir;  not  unless  some 
one  was  talking  It  over  at  different  times 
about  the  accident  Redirect  by  Mr.  Toung: 
Q.  Did  you  ever  talk  with  Mr.  Dlckerman 
myself  or  Crane  or  Alfred  about  this  case 
until  to-day  noon?  A.  No,' sir.  Q.  Or  with 
Mr.  Folsom?  A.  No,  sir.  Q.  Or  with  Mr. 
Brady,  the  superintendent  of  the  Canadian 
E^clfic?  A.  Yes,  sir;  I  presume  Mr.  Brady 
said  something.  Q.  I  mean  Mr.  Brady,  the 
superintendent  of  the  Canadian  Pacific  Rail- 
road. A.  Oh,  no,  sir;  I  don't  know  blm.' 
Then  Mr.  Prout;^  went  on  to  say:  'If  that  Is 
true,  gentlemen.  It  probably  accounts  for 
his  testimony.  I  don't  know  how  much  they 
paid  that  fellow,  but  I  tell  you  that  when 
he  gave  his  testimony  on  the  stand  he  was 
In  the  employ  of  the  Boston  &  Maine  Com- 
pany.* Mr.  Young:  'We  desire  an  excep- 
tion to  that*  The  Court:  "Take  your  excep- 
tion.' Mr.  Prouty:  'That  Is,  in  my  opinion. 
I  presume  it  did  not  cost  them  much,  'inat 
sort  of  a  fellow  don't  come  high.  A  viper 
of  tiiat  sort  don't  value  bis  services  at  an 
extraordinary  prlc&  Th^  wanted  to  know 


why  I  did  not  put  blm  on.  I  didn't  put  tatan 
onto  the  8tai^  becftn8e»  ot  all  the  witne«s» 
I  talked  with  about  the  case,  be  was  tbe 
only  man  that  couldn't  look  me  in  the  ef« 
and  tall  me  his  story.'  Mr.  Yoni^:  'We 
dMlre  an  exception  to  that*  Mr.  Proaty: 
*I  didn't  put  him  on  because  I  knew.  If  I 
put  him  on,  be  would  knife  me.'  Mr.  Tonng: 
'We  desire  an  exception  to  that'  The  Court: 
'Exception  allowed.*  Mr.  Prou^,  contlno- 
Ing,  said  in  substance:  *Gentlemen,  you  bare 
seen  this  fellow,  and  you  have  seen  bla  man- 
ner of  testifyli^.  Tou  have  seen  the  other 
witnesses  for  the  i^alntlff,  and  their  man 
ner  of  testifying.  I  appeal  to  yon.  He  Is 
the  only  witness,  of  those  originally  called 
here  by  the  plaintiff,  who  has  hot  been  able 
to  look  y<»i  in  the  eye,  and  tdl  his  st(^  hi 
an  honest,  straightfwward  manner.'  There 
was  no  evidence  offered  tending  to  show  that 
said  Magoon  was  paid,  given,  or  promised 
anything  for  testifying  on  behalf  of  the  de- 
fendant or  that  he  was  ever  In  the  emplov 
of  the  defendants,  or  eith^  of  them,  or  that 
he  did  not  or  could  not  look  Mr.  Prouty  in 
the  eye  and  tell  him  hla  st<H7,  any  further 
than  the  appearance  of  the  witness,  and  tiiii 
manner  of  testifying,  might  Indicate.  Nor 
did  it  aiwear  that  Frou^  knew  that  the 
witness  would  knife  him  if  be  pat  him  on. 
Mr.  Prouty,  In  hla  argument  did  not  give  tlio 
Jury  to  understand  that  be  had  any  persoaai 
knowledge  of  the  fact  that  tlie  witness  li3<l 
been  paid  for  his  testimony,  unless  they  un- 
derstood that  from  what  he  said  as  alK>Te 
stated."  The  exceptions  further  show  that: 
"The  employes  of  the  defendant  who  were 
improved  as  witnesses  nearly  all  testified 
that  both  engines  were  jnst  north  of  the 
crossing  at  the  time  of  the  accident  and 
moving  towards  the  crossing,  and  that  the 
bells  upon  one  or  both  of  the  engines  were 
ringing  at  that  time.  In  commenting  upon 
the  Idea  that  these  witnesses  should  be  aU« 
to  remember  whether  or  not  the  bell  was 
In  fact  ringing  upon  that  occasion,  counsel 
for  plaintiff  said:  *I  don't  know  how  many 
suits  in  which  railroad  companies  were  In- 
volved you  may  have  heard  tried,  but  it  Is  a 
general  rule  that  the  bell  always  rings. 
There  is  no  case  on  record  in  which  the  bell 
did  not  ring.'  Mr.  Young:  'We  desire  an 
exception  to  that'  The  Court:  "Take  yonr 
exception.*  Mr.  Prouty:  'It  Is  the  universal 
rule  that  the  bell  always  rings.  One  of  the 
stock  questions  which  a  railroad  manager 
asks  an  applicant  for  employment  Is,  "Does 
the  bell  ring?** '  No  evidence  was  offered 
tending  to  show  anything  about  bell  ringing 
on  any  other  occasion,  or  about  any  daim 
being  made  by  this  or  any  other  railroad 
company  that  a  bell  was  rung  on  any  occa- 
sion, save  the  time  of  this  accident" 

The  tendai(7  of  the  remarks  concerning 
the  witness  Magoon  was  to  Induce  the  belief 
In  the  minds  of  the  Jurors  that  be  had  been 
hired  to  falsify,  either  by  the  defendant  or 
Its  counsel,  and  to  pr^ndlce  the  defendant 
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and  Its  case,  wltboat  any  warrant  therefor, 
so  far  as  to  disclosed  by  the  erldence.  It 
was  competent  for  the  plaintiff  to  show.  If 
be  could,  that  the  witness  had  made  sta te- 
rn en  ta  out  of  court  contradictory  to  his  tes- 
timony, and  thns  Impeach  his  credibility; 
and  it  was  competent  tor  counsel  to  com- 
ment upon  the  claimed  Impeachment,  but 
tbe  record  shows  no  jnsttflcatlon  for  a  charge 
or  an  In^natlon  of  bribery.    The  other 
statemmt  above  quoted  was  nnauthorlEed 
by  any  evidence  that  was,  or  by  any  known 
rule  of  eTldence  could  have  been,  in  the 
case;  and  yet  the  statement  was  made  as  a 
fact,  was  likely  to  bare  been  received  by 
Jurors  as  anch,  and  to  have  prejudiced  the 
defendant's  rights  In  their  minds.  That 
these  statements  were  valid  ground  of  ex- 
ception la  well  settled.   "Gouns^,  in  their 
argumrats  to  the  jury,  are  bound  to  keep 
within  the  limits  of  fair  and  temperate  dis- 
cussion.   The  range  of  that  discussion  ts  cir- 
cumscribed by  the  evidence  In  the  case. 
Any  violation  of  this  rule  entitles  the  ad- 
rerse  party  to  an  exception  which  Is  as  po- 
tent to  upset  a  verdict  as  any  other  error 
committed  during  tbe  triaL"    State  v.  Han- 
qett  54  Vt  83.    "Exception  was  takm  by 
defendant  to  a  remark  of  the  counsel  for  tbe 
plaintiff  In  the  closing  argument  to  the  Jury. 
He  made  a  statement  of  a  fact  to  the  Jury 
which  Goncededly  was  not  in  proof.  The 
impropriety  and  wrong  of  counsel  thus  stat- 
ing or  assuming  facts  in  argument  which  are 
outside  of  all  evidence  are  perfectly  mani- 
fest   If  a  deliberate  act.  Its  object  can  be 
only  to  have  the  jury  consider  a  fact  not  In 
the  case,  and  thus  induce  a  verdict  not  war- 
ranted by  the  evidence.    Legitimate  argu- 
ment elucidates  the  truth.   Its  power  and 
usefulness  In  this  behalf  are  very  great 
The  largest  latitude  should  th^fore  be  al- 
lowed to  counsel  In  argument  fairly  within 
the  scope  of  the  evidence.   But  it  has  been 
repeatedly  held  In  other  Jurisdictions,  and 
recently  In  this,  that  when  counsel  persist- 
ently travel  out  of  the  record,  basing  argu- 
ment on  facts  not  appearing,  and  appealing 
to  prejudice,  irrelevant  to  the  case,  and  out- 
side of  the  proof,  It  not  only  merits  the  se- 
vere censure  of  the  court  but  la  valid  ground 
for  exception."    Rea  v.  Harrington,  58  Vt 
181,  2  Atl.  475.    In  BuUard  v.  Railroad  Co., 
W  N.  H.  27,  5  AU.  838,  It  was  held  that  a  ver- 
dict would  be  set  aside  for  unwarranted  re- 
marks of  counsel  to  the  Jury  In  closing,  un- 
less the  presiding  Judge  found  as  a  matter 
of  fact  that  the  Jury  were  not  Influenced 
tba%by,  or  that  the  effect  upon  their  minds 
wag  wholly  removed  by  a  retraction  of  coun- 
sel, the  charge  of  the  court  or  in  some  other 
way.  In  commenting  on  this  subject  Smith, 
J.,  said:  'In  spite  of  the  fullest  and  frankest 
rptntctlon,  and  the  most  explicit  and  em- 
phatic Instructions  to  toy  the  remark  en- 
tirely out  of  consideration,  the  trial  may  not 
be  fair.    It  may  not  be  In  the  power  of  the 
retracting  counsel  and  the  court  to  remove 


tbe  prejudice.  Tbeir  combined  and  vigor- 
ous exertions  may  not  control  the  mental 
operations  of  the  Jury,  The  Jury  may  not  be 
able  wholly  to  free  their  memory  or  their 
judgment  from  the  unfair  and  illegal  Im- 
pression made  by  a  plausible  statement  of 
fact  which  may  seem  to  them  entitled  to 
more  respect  than  the  rule  of  law  that  ex- 
cludes it"  In  Terklns  v.  Burley,  64  N.  H. 
524, 15  Atl.  21,  counsel  stated  In  argument  to 
the  Jury  "that.  If  they  knew  how  the  plain- 
tiff and  his  fatbor  and  brother  were  regarded 
In  the  vlclni^  in  which  they  lived,  lie  would 
be  willing  to  submit  the  caw  without  argu- 
ment" Blodgett  J.,  said  that  this  "was,  In 
effect,  a  declaration  that  the  reputation  of 
the  plaintiff  and  his  witnesses  was  bad  Id 
the  vicinity  of  their  homes,  and  was  known 
to  be  such  by  the  counsel  himself.  This  dec- 
laration, not  being  evidence,  was  plainly 
without  the  bounds  of  legitimate  advocacy, 
and,  from  Its  character,  inevitably  tended  t» 
prejudice  the  plaintiff's  case,  and  to  deprive 
him  of  that  fair  and  Impartial  trial  to  which 
all  parties  are  entitled  as  of  right."  See, 
also,  Robertson  v.  Town  of  Madison  (N.  H.) 
29  Atl.  777.  In  Brown  v.  Swlnsford,  44  Wla 
282,  the  court  reversed  a  judgment  and  or- 
dered a  new  trial,  on  an  exception  of  this 
kind,  and  said:  "The  learned  counsel  went 
beyond  the  legitimate  scope  of  all  argument 
by  stating  and  commenting  on  facts  not  In 
evidence.  •  •  *  The  appellant  took  his 
exception,  and  his  counsel  now  supports  it 
by  numerous  cases.  •  *  All  of  them 
8np[>ort  the  rule  now  adopted  by  this  court 
tlmt  It  to  error  suffleient  to  reverse  a  Judg- 
ment for  counsel,  against  objection,  to  state 
facts  pertinent  to  the  issue,  and  not  in  evi- 
dence, or  to  assume  arguendo  such  facts  to 
be  In  the  case  when  they  are  not  Some  of 
the  cases  go  further,  and  reverse  Judgments 
for  Imputation  of  counsel  of  facts  not  perti- 
nent to  the  Issue,  but  calculated  to  prejudice 
the  case.  There  are  cases  In  conflict  with 
those  which  support  this  rale.  But,  in  the 
Judgment  of  this  court,  the  rule  Is  supported 
by  the  weight  of  authority  and  by  principle." 
In  Coble  v.  Coble,  79  N.  C.  589,  It  was  held 
not  to  be  within  the  privilege  of  counsel,  In 
argument  to  tbe  jtiry,  to  use  language  calcu- 
lated to  humiliate  and  degrade  the  opposite 
party  In  the  ^es  of  the  Jury  and  bystanders, 
when  he  had  not  l>een  impeached.  "If  coun- 
sel go  beyond  the  evidence,  and  bring  In 
foreign  and  unproved  matters,  courts  should 
Interfere;  and  If  the  trial  court  does  not  In- 
terfere, and  the  matter  Improperly  brought 
before  the  jury  Is  of  a  material  character, 
the  appellate  court  may  reverse  the  judg- 
ment •  *  *  If  the  statement  Is  an  unim- 
portant one,  or  one  not  llkrfy  to  wrongfully 
Influence  the  jury,  the  verdict  will  be  up- 
held." Proctor  V.  De  Camp,  83  Ind.  669; 
BattlshUl  V.  Humphreys,  64  Mich.  C14.  S8  N. 
W.  S81.  That  case  and  the  others  noted  on 
the  briefs  are  to  the  effect  that  while  a  ver- 
dict will  not  be  set  aside  for  mere  Irrelevant 
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remarlw  of  counsel  In  argnmait,  connwl 
mast  be  confined  within  legitimate  bound! 
In  the  dlBcmalon  of  facts  before  the  Jury. 
None  of  the  caBes  to  whkA  we  liare  been  re- 
ferred are  at  Tariance  vlth  the  mle  laid 
down  b7  Veasjr,  J..  In  Rea  t.  Harrington. 
The  Btatem«ita  of  coonael  in  the  present 
case  clearly  fall  under  that  rule,  and  entitle 
tbe  defendant  to  a  rerwsaL  The  omlnston 
of  the  trial  court  to  stop  the  counael  In  bis 
argument,  and  require  him  to  retract  his  un- 
wanwited  atatements,  when  objectUm  was 
made,  waa  tantamount  to  a  ruling  that  tin 
atatements  wore  warranted  by  tbe  eridenoe. 
In  this  there  was  error.  Judgment  rerersed. 
▼erdtct  set  aside,  and  cause  remanded. 

TAFT,  J.  (doubting  upon  the  first  question 
dlecuBsed).  Uimn  the  other  question.  If  the 
omIssloD  to  stop  the  counsel  when  misstat- 
ing facts  Is  regarded  as  a  ruling,  I  concur; 
otherwise,  I  dissent,  as  this  court  alta  only  in 
rerislon  of  errors  made  in  the  rulings,  and 
the  refusals  to  rule,  made  in  the  court  below. 
X,  for  one.  think  the  proper  manner  to  deal 
with  the  mlaoondoct  of  counsel  In  argument 
is  for  tbe  trial  court,  in  Its  dlscreUw.  to  set 
aside  the  vwdlct.  If  such  means  one  la 
obtained. 


LLOYD  et  al.  T.  TOWN  OF  PAIR  HAVEN. 
(Supreme  Court  of  Vermont.    Rutland.  Jaa. 
10, 1895.) 

CONDBVKATIOM  FHOCEBDi:iaS— IHPR07EURST3. 

Where,  pending  condemnatioD  proceed- 
ings to  acquire  land  for  widening  a  street,  an 
owner,  witn  notice  of  tbe  proceediotps,  erects  a 
building  on  the  land  ta>  be  taken,  his  damafies 
will  be  assessed  without  reference  to  the  value 
of  such  bailding. 

Exceptions  from  Rutland  county  court; 
MunsoD,  Judge. 

I*etitIon  by  Lloyd  and  OuIto:  for  tbe  ap- 
pi^tment  of  commlsaloners  to  revise  the  ac- 
tion of  the  selectmen  of  tb^  town  of  Fair 
Haven  in  altoing  a  highway.  From  a 
judgment  accepting  tba  teport  of  commls- 
sloners,  and  confirming  the  award  of  dam- 
ages therein,  petitioners  bring  exceptions. 
Affirmed. 

The  petition  averred  tliat  the  Belectmen  for 
the  town  of  Fair  Haven  had  altered  a  pub- 
lic highway;  that,  in  tbe  mi^ng  of  such 
alteratitms,  the  lands  of  the  petitioners  were 
taken;  that  they  were  dissatisfied  with  the 
action  of  the  selectm^  in  the  maUng  of  the 
alteratiims,  and  also  with  tbe  damages 
awarded.  The  commissioners  reported  that 
the  blKbway  in  question  was  Main  street.  In 
the  village  of  Fair  Haven,  and  that  the  same 
Imd  been  a  pubHc  highway  tor  many  years. 
Originally  said  highway  had  bew  laid  out 
six  rods  wide,  but  in  process  of  Ume  It  had 
become  Impossible  to  determine  exactly 
where  the  boundaries  were,  and  tbe  owners 
ef  Jots  uptm  the  east  side  of  said  highway, 
which  ran  nearly  north  and  south,  had  not 


pmfessed  to  met  their  buildings  opon  tbe 
Itae  of  the  street  The  point  in  controversy 
was  between  tbe  blodc  of  Hufrhes  &  Ow«ii, 
upon  tho  north,  and  Knleht,  upon  the  south. 
In  1879  a  large  part  of  tbe  balldings  be- 
tween these  two  blodES  was  destroyed  by 
fire^  and  the  landowners,  in  erecting  th^ 
new  buildings,  built  them  somewhat  nearo' 
Uie  street  ttaan  they  had  prevloas^  heea. 
and  substantially  upon  the  line  of  the  Knight 
Uo(^  If  the  line  of  this  Mode  waa  exteuA- 
ed  to  Hughes  &  OwoW  Mode,  it  wonld  strike 
tbe  south  side  of  the  balldtaig  nbont  eight 
feet  east  of  the  southwest  comor.  In  1S9C! 
most  of  the  balldings  between  these  two 
blacks  were  again  destroyed  by  fire.  It 
seemed  desirable  to  some  of  tiie  landowncn 
and  many  of  the  residents  In  Fatar  ^ven 
that  tbe  buildings  to  be  erected  at  this  point 
should  ctnfonn  to  a  straight  Una  running 
from  the  southwest  comer  of  tiie  Hughes  ft 
Owens  blodc  to  the  northwest  comer  of  the 
Knight  blodc.  The  landowners  did  not,  how- 
ever, concur  In  this  view,  and  began  the  a«e- 
tkm  of  buildings  for  the  most  part  some  six 
or  eight  feet  farther  west  upon  what  they 
claimed  to  have  been  tbe  original  east  line 
of  the  street  Thereupon  tbe  selectmen  wid- 
ened the  street  at  that  point,  so  that  the  east 
line  would  be  a  straight  line  drawn  from  tbe 
Hughes  &  Owens  block  to  the  Knight  blod:, 
as  above  Indicated,  and  awarded  damages, 
among  others.  In  the  sum  of  $25  to  the  peti- 
tioner Culver,  and  in  the  sum  of  $100  to  tbe 
petitioner  Lloyd.  Tbe  present  petition  was 
be^nin  to  correct  the  action  of  tbe  s^ectmen. 
In  the  decision  of  the  adectmen  In  wideo- 
Ing  the  street  most  of  the  landownera  ac- 
quiesced, and  proceeded  to  erect  their  build- 
ings upon  tbe  line  as  thus  established.  The 
petitioners,  however,  proceeded  to  erect  their 
buildings  upon  the  line  whlcb  they  claimed 
was  the  true  east  line  of  the  street  For  the 
purpose  of  preventing  this,  the  sdectmen  of 
Fair  Haven  began  proceedings  in  chancery, 
and  obtained  a  temporary  Injunction  enjoin- 
ing the  petitioners  from  erecting  their  build- 
ings further  west  tlian  the  line  as  estab- 
lished by  the  survey  of  the  selectmen;  but 
upon  the  answer  of  tbe  petitioners,  this  in- 
junction was  dissolved.  The  commisBloners 
found  that  tn  view  of  the  use  of  the  street 
at  that  point,  the  alteration  made  by  the 
selectmen  was  required  by  the  public  neces- 
sity and  convenience,  and  that  the  damages 
awarded  by  the  selectmen  were  ample  if  they 
were  to  be  determined  with  reference  to  the 
situation  and  conditicn  of  the  property  at  the 
time  the  award  was  made. 

Joel  a  Baker,  for  petitioners.  W.  H.  Pres- 
ton, for  def wdant 

TAFT,  J.  The  <Hily  qneetton  in  this  case 
relates  'to  the  appraisal  of  damages  to  land 
token  for  talghway  pniposes,  undw  section 
2M0,  U.  Ia  The  highway  was  altered  by  tbe 
selectmeii,  who  appraised  tbe  damages,  and 
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the  petltlonera  applied  to  the  county  coart 
for  the  appointment  of  commlsslonera  to  ire- 
hear  the  qaestloiia  passed  upon  by  the  select- 
uieu.  It  Is  upon  the  report  of  the  commla- 
Bloners  that  the  question  before  ns  arises. 
After  the  proceedings  before  the  selectmen 
and  their  award  of  damages,  the  petitioners 
built  upon  tbeir  land  which  had  been  taken 
In  altaing  the  street,  and  now  claim  tliat 
damitges  should  be  appraised  as  of  the  time 
tlie  commissioners'  report  is  accepted  and  the 
final  orders  made  in  the  oountr  court  -  We 
hold  that  tbe  petitioners  are  entitled  to  such 
damages  only  as  they  sustained  by  tbe  tak- 
ing of  tbeir  land  In  the  condition  and  situa- 
tion it  was  in  at  the  time  of  tbe  proceedings 
before  the  selectmen.  When  condemnation 
proceedinss  are  begun.  In  cafu^  \*  Is  proposed 
to  taite  laud  for  a  highway,  and  the  select- 
men make  an  award  of  damages,  tbe  land- 
owner thereafter  stands  rery  much  like  a 
purchaser  pendente  lite.  After  tbe  proceed- 
ing before  the  selectmen,  and  appraisal  of 
his  damages,  the  landowner  has  notice  that 
bis  land  may  be  taken,-~in  fact,  that  it  has 
already  been  takrai,— and  that  it  will  remain 
deToted  to  the  use  of  the  public,  unless,  by 
petitioalng  the  couujty  otmxt,  be  seouros  a  re- 
versal of  the  action  of  the  selectmen;  and. 
If  he  builds  upon  it  during  tbe  proceedings, 
It  la  at  his  own  perlL  To  permit  him  to  build 
upon  the  premises  after  proceedings  are  be- 
gnn,  and  allow  him  to  recover  the  value  of 
the  buildings  thus  erected,  might  make  tbe 
premises  ao  valuable  that  the  town  might 
not  wish,  and  could  not  afford,  to  take  tbe 
land.  There  Is  no  Injustice  in  holding  that, 
wb^  Gondemnatioii  proceedings  are  begun, 
the  prtfuiaea  must  remain  In  statu  quo  until 
the  proceedings  are  tennliiated.  This  rule 
violates  no  principle  of  constitutional  law  nor 
legislative  provision.  The  Judgment  below 
awarded  the  petitioners  damages  In  accord- 
ance with  the  principle  h«eln  stated;  ajid 
that  Judgment  Is  affirmed,  with  the  same  ar- 
det%  dating  from  January  18, 1885. 


TAYLOR  V.  SLATEB  et  al. 
(Supreme  Court  of  Bhode  Island.    Feb.  5, 
1895.) 

ICabbxxb  Woxam— ITboissitt  ov  Suiro  bt  Next 

FuiElfD. 

Pob.  Laws  1893,  c.  1204,  remoring  the 
disabilities  of  married  moken,  permits  a  wife 
to  sue  her  husbaud  directly  witaoat-the  Intor- 

veotion  of  her  next  friend. 

BUI  bj  Maria  lu  Taylor,  by  hH  next  friend, 
■Lg******  John  W.  Slater  and  others.  Dismiss- 
ed. 

BdwaFdD.Bas8et\forcomplainant  Charles 
P.  BoUnson,  fOr  respondents. 

FEB  CUBIAM.  By  Pub.  liaws  R,  I.  c. 
12M  (of  May  26,  1803).  the  disabilities  of 
married  womui  woe  removed,  and  married 


women  were,  for  the  most  part,  put  on  the 
footing  of  unmarried  women.  Xbey  muy 
make  oontracts  and  subject  their  pn^erty 
to  liability  for  their  debts  In  tbe  same  circum- 
stances and  with  the  same  effect  as  If  they 
had  continued  sole  and  unmarried.  Tliis 
being  so,  there  Is  no  longer  any  necessity  tor 
a  married  w<Hnan  having  occasion  to  sue  her 
husband  and  others  In  equity  to  proceed  by  a 
next  friend,  instead  of  proceeding  directly, 
herself.  Having  been  put  by  the  statute  on 
tbe  footing  of  a  single  woman,  and  there 
being  no  longer  any  necessity  for  tbe  Inter- 
vention of  a  next  friend,  we  think  that  a  mar- 
ried woman  is  bound  to  sue  In  sucb  a  case 
Id  the  same  manner  as  a  single  woman  would 
be  required  to  do;  that  is,  directly,  and  not 
through  a  next  friend.  We  are  of  the  opin- 
ion, therefore,  that  tbe  present  bill  was '  im- 
propwly  brought  by  the  complainant  by  her 
next  friend,  instead  of  by  herself  directly. 
The  motion  to  dismiss  is  granted. 


SCHUXiTZB  V.  HILL  et  vx. 

(Supreme  Oonrt  of  Rhode  Island.   Jan.  81, 

1895.) 

Habbibd  Woha..<t— Vauditt  or  Covbnaictb. 

Under  Pub.  St  e.  160, 1 4,  the  covenants 
of  a  wife  relatiag  to  her  laud,  when  made  by 
deed  properiy  acknowledged,  In  which  ber  hus- 
band 3<AvM,  are  valid. 

Exceptions  from  court  of  common  pleas, 
Providence  county. 

Action  by  William  Schultze  against  Alpha 
R.  Hill  and  wife.  A  demurrer  to  the  dec- 
laration was  sustained,  and  defendants  ex- 
cept. Sustained. 

C.  P.  Butterworth  and  Robert  W.  Burbank, 
for  plaintiff.  Page  &  Owen,  for  defendants. 

PER  CTTRIAM.  The  defendants  demur  to 
the  dedaratlon  on  the  ground  that  the  de- 
fendant Lizzie  M.  Hill,  as  a  married  woman, 
was  not  bound  by  the  covenant  relating  to 
the  land  contained  In  th%  mortgage  deed 
dated  August  10, 1801,  glv«D  by  them  to  the 
plaintiff,  as  averred  In  the  declamtlim.  They 
dte  In  support  of  their  demurrer.  Poner  v. 
Bradley,  7  B.  L  038.  decided  at  September 
term,  18G3,  of  this  court  for  Providence 
county.  Pub.  Laws  R.  I.  c  851  (of  March 
23,  1870),  however,  provided  that  the  cov- 
enants and  agreements  of  a  married  woman 
thereafter  made  relating  to  her  real  estate 
should  be  binding  on  her  when  made  by 
deed  in  which  she  should  Join  with  her  hus- 
band, and  which  should  be  acknowledged  by 
her  in  the  manner  prescribed.  This  provi- 
sion was  Inewpontad  In  Cten.  St  B.  I.  c  152, 
ff  4,  and  also  In  Pub.  St  R  I.  c.  166,  t  4,  and 
has  continued  in  force  to  the  present  time. 
The  demurrer  la  therefore  overruled,  and 
case  rmttted  to  tba  commoa  pleas  divlslfm 
for  further  proceedlngK 
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LAVELIiE  r.  KIMBALL. 
(Supreme  Coort  of  Rhode  Island.  Feb.  2, 

1S95.) 

RiOHT  TO  JCKT  TbUU 

Jadiciarj-  Act,  c.  26, 1 1,  proTldes  that  in 
all  answered  causes  there  shall  be  a  decision  of 
the  court  and  a  judgment  Chaptw  19,  {  17, 
provides  that  entries  on  the  docket  or  papers  are 
deemed  to  be  a  decision.  Bdd,  when  lie  only 
entry  on  the  papers  is  defendant's  submission 
to  judgment  for  a  certain  sum,  and  there  is  no 
eutij  of  jadgment,  his  amlication  within  two 
days  for  a  jury  trial  Bboafd  be  granted. 

Bxceptlont  from  court  of  common  pleas, 
Proridoice  county. 

Action  between  Joseph  LaTOlle  and  Neb*- 
miah  KimbalL  An  application  by  defendant 
toT  a  Jury  trial  was  refused,  and  be  excepts. 
Sustained. 

Stone  &  Lovejoy,  for  plaintiff.  WiiUams  & 
Tower,  tm  defendant. 

PER  CURIAM.  We  ore  of  the  opinion  that 
the  defendant's  petition  for  a  trial  in  the 
common  pleas  division  should  be  granted. 
The  Judiciary  act  (chapter  26,  I  1)  provides 
that  in  all  answered  cases  there  shall  be  a 
decision  of  the  court  and  judgment  on  the 
seventh  day  following,  except  as  provided  In 
said  section.  TIte  section  also  provides  that, 
in  cases  of  submission  to  judgment,  judg-  \ 
ment  may  be  entered  at  any  time  thereafter  I 
on  ex  parte  motion  and  proof  of  claim. 
This  provision,  however,  relates  only  to  the 
entry  of  Judgment,  and  does  not  alter  the 
other  provision  relating  to  a  decision.  The 
scheme  of  the  act  seems  to  be  that  there 
shall  be  (1)  a  decision  of  the  court,  and  (2)  a 
Judgment  By  section  17,  c.  19,  of  said  act, 
the  entries  on  the  docket  or  papers  are  deem- 
ed to  be  a  decision,  within  the  use  of  tbat 
term  in  the  act.  The  only  entry  on  the  pa- 
pers presented  to  us  is  defendant's  submis- 
sion to  Judgment  for  973.75.  This,  then, 
must  be  taken  as  a  docket  entry  equlTalent 
to  a  decision.  There  Is  no  entry  of  any  Judg- 
ment actually  rendered.  Within  two  days 
after  the  entry  on  the  papers,  the  claim  for 
Jury  trial  was  filed.  This  took  the  case  to 
the  common  pleas  division.  The  dismissal 
of  the  case  by  the  common  pleas  division 
was,  we  think,  erroneous. 


BRADFORD  et  al.  v.  KINO  et  aL 
(Supreme  Court  of  Rhode  Island.    Dec.  29, 

1894.) 

FoRBCLosrac  or  Moktoaob  —  Trustbbs  ukdbr 
FoHBiox  Will— Sdccessobs  in  Intbrbst—Com- 
TSTAXGBs  wrraouT  ComiDBUTiox-— Powsn  or 
Saz.1. 

1.  A  mortgage  held  by  trustees  under  a  will 
was  assigned,  and  the  assignee  sold  the  proper- 
ty, under  a  power  In  the  mortgage,  to  complain- 
ant one  of  the  trustees,  who  sold  it  to  M.  H. 
gave  a  mortgage  thereon  to  the  tmstees  in  the 
nmount  of  the  original  mortgage,  and  then  con- 
veyed the  land  to  complamant  individually. 
All  of  said  conveyances  were  without  consider- 


ation. Held,  tbat  complainant  aeqnired  do  I>- 
dividual  title  to  tbe  property. 

2.  Trustees  under  a  foreign  wUl  may  fo»- 
close  in  Rhode  Islaud  u  mortgage  acquired  aft- 
er the  testator's  death,  without  rectwding  a 
copy  of  the  will  iu  that  state-. 

3.  The  admission,  by  all  parties  in  iBterctt, 
of  i>ower  iu  trustees  under  a  will  to  foreclose  ■ 
mortgage  belonging  to  the  estate,  is  snffideat  to 
protect  a  purchaser  at  the  foreclosure  sale. 

4.  Trustees  under  a  will  MA  a  sBcwtsigc 
belonging  to  the  estate  in  their  indlvionil 
names.  Upon  their  death  thtir  executors 
signed  the  mortgage,  and  the  assignee  sold  tbe 
property,  undei  a  power  Ib  the  nortgage,  to  one 
of  the  succeeding  trustees,  who  sold  it  to  H. 
H.  gave  a  mortgage  thereon  to  tbe  socceeding 
trustees  in  the  amount  of  tbe  original  mort):ai;e. 
All  of  said  conveyances  were  without  consider 
atloD,  and  tbe  succeeding  trustees  sought  to 
foreclose  the  original  mortgage.  Bdd  that  the 
triisteea  being  the  equitable  holders  of  tbe  orig- 
inal mortgage  under  said  conveyances,  and  not 
being  the  'Assigns'*  of  tbe  origful  trustees, 
within  the  meaning  of  that  word  as  used  in 
said  mortgage,  the  foreclosure  should  be  in  ac- 
cordance with  tbe  practice  in  equity. 

Bill  by  John  U.  Bradford  and  otben 
against  David  H.  Kinir,  Jr.,  and  otlieca,  to 
enforce  the  specific  performance  of  a  contract 
for  the  purchase  of  land.  Decree  for  con- 
plainants. 

Wm.  B.  TlUinshnst  for  eonqdalnuta 
Jamea  TlUlnghust  for  respondentB. 

STINBSS,  J.  In  1867.  Samuel  D.  Bradford, 
Jr.,  mortgHged  real  Estate  In  NewpcHt  to 
Alfred  Smith  for  $40,000,  and  then  conveyed 
the  same  to  Arthur  W.  Anstln,  of  Maasacho- 
setts.  In  trust  to  sell  and  pay  bis  debts,  in- 
dnding  the  mortgage  debt;  ftiea  to  trust 
for  the  grantor  and  wife  dtiring  tbelr  lives, 
and  after  them  to  distribute  to  bis  Issne  or 
next  of  kin.  In  1871,  Smith  assigned  this 
mortgage  to  said  Austin  and  Paschal  W. 
Tumey,  of  New  York,  executors  and  trustees 
under  the  will  of  Samuel  D.  Bradfra^,  Sr., 
who  paid  for  tt  out  of  the  trust  estate,  al- 
though the  assignment  ran  to  them  IndiTido- 
ally.  Bradford,  Jr.,  Anstln,  and  Tom^  have 
died,  leaving  wills  which  were  di^  proved 
in  their  respective  states;  but  neith^  of  the 
fomr  wills  have  been  filed  or  proved  in  this 
state,  ncff  has  administration  upon  either  es- 
tate been  taken  out  here.  John  H.  Bradford, 
and  tbe  successors  of  Austin  and  Tumey  ss 
trustees,  are  complainants.  In  1885  the  non- 
resident executors  of  Austin  and  Turney  sold 
the  Smith  mortgage  to  Hales  W.  Sato*,  of 
Bost(»i,  who  th^upon  sold  the  estate  at 
auction,  under  the  power  of  sale  contained 
in  tbe  mortgage,  to  the  complainant  John 
H.  Bradford,  who  then  sold  the  estate  to 
William  A.  Ha^  2d,  of  Boston.  Hays  thtse- 
upon  gave  a  mortgage  to  the  oomplalnanta, 
as  trustees  under  the  will  of  Samuel  D. 
Bradford.  Sr.,  for  tbe  sum  of  $40,000,  and 
then  made  a  conveyance  to  John  11.  fo'sdford 
Individually,  who  has  made  a  contract  of 
sale  with  the  defendant  which  be  now  se^ 
to  have  specifically  performed;  or,  if  need 
be,  that  the  complainant  trustees  may  be 
decreed  to  sell  undo'. tbe  SmiUi  or  Hays 
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mortgage,  aa  tbe  court  maj  find  one  ot  the 
other  to  be  valid,  In  order  to  perfect  the  tltl& 
The  bin  shows  that  no  consideration  has 
been  paid  in  any  of  these  conveyances,  since 
the  original  assignment  of  the  Smith  mort- 
frage  to  Anstln  and  Turn^,  which  was  paid 
for  oat  of  the  trust  funds  In  their  hands 
under  the  will  of  Samuel  D.  Bradford,  Sr., 
whereby  the  mortgage  debt  and  security  be- 
came In  equity  their  property  as  trustees  of 
said  estate.  Jenc^es  v.  Cook,  0  R.  I.  520; 
Watson  V.  Thompson,  12  R.  L  406.  The  case, 
then,  is  this:  Austin  held  the  estate  in 
tmst,  subject  to  the  Smith  mortgage  held  by 
himself  and  Tumey  as  trustees.  Sundry  con- 
veyances were  then  made  for  the  purpose  of 
working  a  foreclosure  of  the  mortgage  under 
the  power  of  sale,  and  thus  creating  a  title 
to  the  whole  estate  freed  from  the  trusts 
under  which  John  H.  Bradford  contracted  to 
sell  the  estate  to  King.  Whatever  might 
have  been  the  result  of  these  conveyances 
had  there  been  an  actual  sale  for  value,  It 
is  plain  that  the  mere  form  of  a  sale  and 
passing  of  papers  did  not  change  the  equl* 
table  title  a  whit  Trusts  cannot  be  wiped  out 
In  this  easy  way.  What  was  done,  at  most, 
cooM  be  nothing  more  than  to  transfer  the 
mortgage  around  through  one  and  another 
into  the  plaoe  whence  it  started, — into  the 
trust  eatate  under  t^e  will  of  Samuel  Brad- 
ford, Sr.  John  H.  Bradford  has  acquired  no 
Individual  title  to  the  estate  which  he  can 
convey  to  another,  and  therefwe  he  cannot 
require  the  respondents  to  perform  the  con- 
tract made  with  blm  Individually  for  the 
purcdiase  of  the  estate.  But  the  bill  further 
alleges  that,  although  John  H.  Bradford 
took  the  conveyance  to  himself,  he  took  and 
holds  the  same  under  the  trusts  of  the  will 
of  said  Samu^  D.  Radford,  Sr.,  and  under 
the  agreement  of  sale  in  behalf  of  said  trust 
estate.  The  trustees,  adopting  the  contract 
as  their  own,  have  also  prayed,  In  case  the 
title  is  defective,  that  it  may  be  perfected 
through  a  sale  under  the  Smith  mortgage, 
and  to  this  the  respondeait  King  and  all 
parties  In  interest,  they  being  before  the 
court  as  parties  to  the  suit,  assent  It  ap- 
pears from  the  bill  that  the  trustees  had 
full  power  to  Invest  and  reinvest  under  the 
will,  and  so  had  power  as  trustees  to  take 
the  mortgage;  that  they  did  In  fact  take  it 
as  tmstees,  although  they  were  not  described 
ns  such.  But  it  came  to  them  after  the 
death  of  the  testattff.  The  will,  therefore, 
did  not  Impose  a  trust  upon  this  particular 
property,  bat  relied  upon  the  occountablU^ 
of  the  trustees  for  the  value  of  the  trust  es- 
tate under  the  different  forms  Into  which  it 
might  pass.  In  such  a  case,  the  legal  title 
being  In  the  tmstees,  we  think  they  may  pro- 
ceed to  foreclosure,  even  though  the  will  has 
not  been  recorded  In  this  state.  No  question 
la  before  as  which  Involves  the  will  or  the 
title  to  the  estate,  except  the  power  of  the 
trustees,  and  the  admission  of  this  by  all 
parties  In  Interest  Is  sofOcIent  to  xvotect  a 


purchaser  at  the  sale.  Read  v.  Knell,  69 
Hun,  541,  23  N.  T.  Supp.  941.  Whether,  In 
any  case  of  sale  by  trustees  under  a  foreign 
will.  It  may  be  necessary  to  record  a  copy  of 
the  will  In  this  state  we  need  not  now  decide. 
We  do  not  think  that  such  a  sale  can  be 
made  tinder  the  power  of  sale  In  the  mort- 
gage, because  the  present  trustees  were  not 
the  original  appointees,  nor  are  they  their 
"assigns,"  In  the  strict  sense  In  which  that 
term  should  be  construed  in  a  power  of  this 
kind.  Douglas  v.  Hennessy,  15  R.  I.  272,  3 
Atl.  213,  7  Atl.  1,  and  10  AU.  583.  They  are 
the  equitable  holders  of  the  mortgage  under 
the  conveyances  which  have  been  made.  It 
did  not  go  to  them  by  operation  of  law  as 
successors  of  the  original  trustees,  nor  by 
any  direct  transfer  of  Interest  In  the  mort- 
gage, but  it  became  their  equitable  property 
In  the  way  we  have  stated.  The  foreclosure, 
therefore,  should  be  In  accordance  with  the 
practice  in  equity,  and  this  may  be  by  strict 
forecloeure  or  by  sole  nndo-  the  order  of  the 
court 


SULLIVAN  et  al.  v.  CHAMBERS  et  aL 
OSupreme  Court  of  Rhode  Island.  Feb.  8, 

1805.) 

Taon  DsBD— WaiH  TrrLs  Vbbts  ih  BsxancuHi 

— COMFULBOHT  Acknowledombht. 

1.  Where  a  deed  of  land  to  a  trustee  re- 
quires no  duties  to  be  performed  hj  him,  the 
title  immediately  vests  in  the  cestui  Que  trust 
under  the  statute  of  uses. 

2.  A  grantor  of  a  deed  dgned,  sealed,  and 
delivered  may  he  compelled  by  arrest  and  hn- 
prisonmeut  to  acknowledge  It  Pnb.  St  c.  ITS, 
H6.7. 

BlU  by  TlieodoTs  O.  Sullivan  and  others 
against  Andrew  Chambers  and  others.  Dis- 
missed. 

James  Tlllinghast  McGulnness  ft  Doran, 
and  Frank  S.  Arnold,  for  onnplainants.  Bas- 
sett  ft  Uitcben,  tor  leq^donts. 

PER  CURIAM.  We  are  of  the  opinion  that 
the  deed  from  tbe  Mechanics'  Savings  Bank 
to  Isabella  Chambers,  Margaret  Chambers, 
trustee,  is  to  be  construed  as  a  deed  to  Mar- 
garet Chambers  as  trustee  for  Isabella  Cham- 
bers, and  that  there  being  no  duties  re- 
quired of  the  trustee  by  the  terms  of  the 
conveyance,  the  title  to  the  real  estate  de- 
scribed In  the  deed  vested,  imder  the  statute 
of  uses,  on  the  delivery  of  the  deed  In  the 
said  Isabella.  The  subsequent  partition  deed, 
dated  October  6.  1883,  betweui  Bessie  C. 
Bowoi,  William  A  Tucker,  and  Holder  B. 
Bowen,  trustees,  and  the  sold  ^bella  Cham- 
bers, Margaret  Chambers,  trustee,  was  duly 
executed  by  Isabella,  though  from  the  form 
in  which  the  certificate  of  acknowledgment 
Is  written  It  Is  Impossible  to  determine 
whether  It  was  acknowledged  by  her  or  by 
Margaret  Chambers,  trustee,  who  also  a- 
ecuted  the  deed.  This  being  tbe  condition 
of  the  title  OS  disclosed  by  the  iwoord,  all 
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tluit  ta  neceB8ax7  to  cure  tbe  defeet  Is  the 
acknffvledgmeDt  or  reacknowledxmeat  of  the 
partition  deed  hy  said  laabella.  This  caa 
be  <Anahied  by  tbe  auuplalnatits,  U  she  re- 
fuaee  to  moke  It  Tolontarily,  under  the  pro- 
TialonB  of  Pub.  St  B.  I.  c.  173,  H  6.  7.t  We 
see  no  occasion,  therefore,  for  the  relief 
prayed  by  the  bilL 


COX  T.  TRUITT. 
(Soiffeme  Conrt  of  New  Jeney.  Feb.  2^  18K^.) 
CoNsTiniTiovAi.  Law— TAXATioir  or  Ovnoui, 

MoRTOMBa. 

Tbe  act  of  1893  (P.  L.  p.  280)  which  pro- 
rides  for  the  auessment  of  taxes  on  official 
mortgagea  to  the  person  having  the  beneficial 
Interest  therein  is  anconBtitutional  because  of 
its  special  character,  in  that  it  fails  to  extend 
its  proTiaioDB  to  all  mortgages  of  Uke  nature 
made  to  officers  of  the  screral  Courts  of  this 
state. 

(SrllaboB  br  the  Coart) 

Certiorari  by  Harris  Cox  against  John  F. 
Tmltt,  collector,  to  review  action  of  defend- 
ant in  assessing  a  tax  upon  the  principal 
sum  of  a  mortgage.   AssesBment  set  aside. 

Argued  before  REED  and  GARRISON,  JJ. 

8.  M.  Dickinson,  for  plaintlfE.  R.  S.  Cly- 
mer,  for  defendant. 

GARRISON,  J.  This  writ  brings  up  the  as- 
■esament  of  a  tax  on  the  principal  snm  of  a 
mortgage  Slvrnx  in  partition  proceedings  un- 
der an  order  of  the  court  of  chaneny.  The 
prosecutor  is  the  beneficiary  for  life  of  half 
of  tbe  Income  under  tbe  will  of  his  father, 
^e  assessment  of  this  tax  to  the  pnuecntw 
la  resisted  by  hlhi  upon  sereral  grotmds,  of 
which  one  only  need  be  noticed,  viz.  that 
the  statute  under  which  the  asseasmoit  Is 
made  la  spedal,  and  hence  unconstltntloiiaL 
The  act  in  question  Is  a  supplement  to  the 
"act  concerning  taxes"  (P.  L.  1893,  p.  280). 
Tbe  evident  purpose  of  this  enactment  Is  to 
permit  the  collection  d  the  taxes  imposed  on 
these  official  mortgagee  from  the  benefl- 
dartes  thereof.  Its  fatal  defect  is  that  It  pro- 
ceeds upon  an  Imperfect  classification.  An 
act  of  like  Imptnt  was  before  this  court  In 
the  case  of  Sbotwelt  v.  Dalrymple,  48  N.  J. 
Law,  590,  10  Atl.  886,  and  was  held  to  be 
unconstltuti<Hial,  In  that  It  did  not  Intrude 
in  Its  operation  all  official  mortgnges  having 
snbstantially  like  characteristics.  Tbe  act 
now  before  us  Is  open  to  the  same  criticism, 
In  that  it  fails  to  extend  its  provisions  to 
mortgages  made  under  the  order  of  the  pre- 


»  Pub.  St.  e.  178, 1  6,  provides  that,  if  a  gran- 
tor of  land  refuses  to  acknowledf^e  his  deed 
signeu.  sealed,  and  delivered,  any  judge  within 
tbe  town  where  the  grantor  dwells  may,  on 
com^aint,  issue  a  warrant,  and  commit  htm  to 
iaH,  without  bail,  nntil  he  does  acknowledge  it 
Section  7  provides  for  an  appeal  to  the  supreme 
conrt. 


rogatire  court  BarlsUm,  tit  **Fftrtltl(»i,"  f 
la 

Tbe  asseaament  to  the  prosecotor  la  Inval- 
id, aod  moat  be  set  asldei 


hbltjEr  v.  brown. 

(Supreme  Court  of  New  Jersey.    Feb.  2Sv 

1895.) 

DssBRTioiT  OP  Wife— CoMFunfT. 
The  complaint  of  the  overseer  of  tie 
poor,  under  section  5  of  the  act  oonoetnlng  di*' 
orderlr  persons,  most  aver  that  the  township 

may  become  chargeable. 
(Srllabus  by  the  Court.) 

Certiorari  by  John  Heller  to  have  an  or 
der  Issued  by  a  Justice  of  the  peace  in  an 
action  brought  against  him  by  one  Brown, 
overseer  of  tbe  poor,  set  aaids.  Order  set 
aside. 

Argued  November  term,  '1881!,  befine 
RBED  and  GARRISON,  JJ. 

J.  B.  Bantle,  for  prosecutor.  QUbert  & 
AtUnson,  for  defendant 

GARRISON,  J.  The  complaint  of  the 
overseer  failed  to  set  forth  that,  by  reason 
of  the  alleged  desertion,  tbe  family  of  the 
defendant  might  become  chargeable  to  the 
township.  Such  an  allegation  is  essentia} 
to  tbe  Jurisdiction  of  the  Justice^  Gedne; 
7.  Dey,  44  N.  J.  Law,  570. 

Objection  to  Jurisdiction  upon  this  gronnd 
was  made  at  tbe  opening  of  tbe  trial  below, 
and,  before  going  into  tbe  merits,  It  Is  there- 
fore up  now  as  a  reason  for  setting  aside  the 
Justice's  cffder.  The  proceedings  are  re- 
rcned. 


THOMPSON  V.  BOARD  OF  EDUCATION 
OF  BOROUOH  OF  BI^ER. 
(Soi^eme  Court  of  New  Jersey.    Feb.  25^ 

1885.) 

UuinAKCB— RSSTOBATIOH  oi  DlBHISBBB  TBAOSBt 

— Jdbudictjos  or  Statb  SupBaiKTBin>- 

EitT  or  Schools. 

1.  A  school  teacher,  who  has  litigated  snc- 
cessfnlly  before  the  state  superintendent  the 
controvwted  questions  npou  which  hvr  right  to 
compensaticm  depends,  is  entitled  to  a  writ  of 
mandamus  to  enforce  a  decision  in  her  favor. 

2.  In  snch  case  the  only  burden  npon  the 
rriator  is  to  show  that  the  Jurisdiction  of  the 
state  snp«inteadent  extended  to  tbe  matter  I» 
diapate  and  over  the  parties  in  controvetsv. 

8.  The  state  enperioteudent  having  bees 
given  authority  to  hear  and  determine  cerisin 
matters,  his  wterminatlon  tiurenpon  haa  the 
conclusive  Qualit?  of  a  judgment  pronounced  is 
a  legallf  created  court  of  limitM  JurisdictioD 
acting  within  the  bonnds  of  Its  authority. 

4.  There  is  no  distinction  in  point  of  eon- 
closlveneas  between  tbe  dedans  of  qwdal  trt 
bunals  and  the  judgmeuts  of  courts  of  record; 
the  difference  Is  solely  In  the  presnmption  of 
Jurisdiction. 
(Syllabus  by  the  Conrt.) 

Application  upon  the  relation  of  SaUle  B. 
I  Thompson  against  the  booed  of  education  of 
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•  the  iMrovsta  of  Elmn  for  a  writ  of  nunda- 
miu.    Writ  allowed. 

The  relator  was  dUmlBsad  from  her  poei- 
tioD  of  teacbw  aad  principal  by  the  district 
school  tnutees.  She  aiq^eoled  to  the  county 
•nperinteiuleat,  who  reused  to  decide  the 
questioii  In  dispute.  The  relator  then  took 
a  f  urttaor  appeal  to  the  state  supwlntendent, 
before  whom  the  parties  appeared  and  were 
beard.  The  dedsicm  of  the  state  superio- 
tendent  was  that  relator's  dismisaal  was 
without  Just  caus&  She  thereupon  apstlled 
for  a  writ  of  mandamus. 

Ai^nad  Norembw  term,  1884,  before 
UEED  and  GAKBISON,  JJ. 

Hforris  H.  Stratton,  for  relator.  Martin  P. 
Grey,  for  respondent. 

OARBISON,  J.  (after  staUng  the  facte). 
Apgar  T.  School  Trustees.  34  N.  J..  Law,  308, 
is  authority  for  the  proposition  that  manda- 
mus is  the  proper  remedy  by  which  a  teacher 
to  whom  compensation  is  due  under  oar 
school  law  may  obtain  payment  thoeof  out 
of  the  fund  provided  for  that  punMse^ 

The  remedy  by  mandamus  differs  essen- 
tially teem  all  original  suits  for  the  retxrery 
of  mon^.  In  debt  or  assumpsit  the  burden 
is  on  the  plalntifC  to  prove  every  material 
fairt  and  establish  all  omdiUons  preced- 
ent, but  a  relator  who  has  submitted  her 
claim  to  a  tribunal  lawfully  authorized  to 
pass  upon  It  may,  upon  mere  proof  of  Juris- 
diction, rest  her  case  uprai  the  rights  therein 
successfully  litigated.  In  reqtect  to  one 
class  of  dilutes,  viz.  those  arising  undtf 
the  school  law,  the  legislature  has  created 
a  series  of  tribunals,  and  has  provided  for 
them  a  system  of  appellate  jurisdlctloiL  To 
these  tribunals  the  r^tor,  being  within  the 
class  of  public  officials  for  whom  they  were 
erected,  had  recourse.  Tlie  original  contro- 
versy was  whether  the  removal  of  the  relator 
as  a  teacher  and  principal  of  a  graded  school 
was  without  good  cause.  Jurisdiction  to  de- 
cide this  precise  question  Is  vested  in  the 
county  superintendent  by  section  46  of  the 
school  law  (Revision,  p.  107S);  and  by  sec- 
tlon  28  (Revision,  p.  1075)  a  right  of  appeal  to 
the  state  superintendent  Is  given  In  all  con- 
troversies arising  under  the  school  law. 
Buren  r.  Albertson.  54  N.  J.  Law,  72,  22  Atl. 
mss.  The  decision  of  the  county  superin- 
tendent not  tmUig  favorable  to  the  relator's 
contention,  she  appealed  to  the  state  superin- 
tendent, who  assumed  Jurisdiction,  and  de- 
cided that  her  discharge  was  without  Just 
(ause.  The  powers  of  this  official  when  sit- 
ting as  a  court  are  so  ample,  and  the  effect 
given  to  his  decisions  by  express  legislative 
enactment  is  so  conclusive,  that  a  m«*e  read- 
ing of  the  statute  must  dispose  of  most  of 
the  questi<»is  discussed  before  us.  "He  shall 
decide  subject  to  appeal  to  the  state  board  of 
education  all  controversies  and  disputes  that 
may  arise  under  the  school  laws  of  the  state 
or  under  the  ndea  and  regulations  prescribed 


t9  the  state  board  of  education  «  •  *  ami 
his  decision  shall  be  binding  imtU  a  differrait 
deci^ton  shall  be  given  by  the  state  Itoard  o| 
education."   Bevlsltni.  f  13,  p.  1072. 

In  the  case  in  hand  the  cmitroversy  submit* 
ted  to  the  state  superintendeat  covered  three 
points,  vis.  the  contract  of  the  relator  wltta- 
the  local  tmstees,  her  conduct  undor  thhi 
contract,  and  the  effect  of  her  certificate. 
This  latter  point  is  proven  to  have  been  sub- 
mitted, and  was  peculiarly  within  the  cog- 
nisance of  the  expert  tribunal,  for  the  reascm 
that  certain  changes  had  been  made  In  the 
grade  of  the  school  pending  the  relator's  la* 
cumbtmcy.  and  she  had  been  elected  princi- 
pal, and  permitted  to  serve  under  conditions 
that  may  have  brought  her  case  within  the- 
rules  the  state  bt^rd  of  education  re^;>ect< 
Ing  provisional  certifitAtes.  However  that 
may  be,  the  existence  of  these  rules  Is  <me  of 
the  things  of  which  the  state  superintendent 
would  take  c^dal  notice,  and  the  correctness 
of  his  expo^tlon  and  ai^Ucatlon  of  them 
was  a  legitimate  subject  of  appoil  to  the 
state  bcnrd  of  edoeatlon  If  the  local  trustees 
were  dissatisfied  with  IL  ror  present  pur- 
poses it  Lb  entirely  unimportant  whethw  the 
dedslpn  of  the  state  superhitendent  was  war- 
ranted by  the  facts  before  him  oe  whether  It 
was  grossly  erroneous,  Inasmuch  as  he  bad 
Indubitable  Jurisdiction  over  the  parties  and 
the  8ut)Ject-matter.  There  is  no  distinction 
In  twlnt  of  conctustvenesa  between  the  deci- 
sions of  a  special  tribunal  such  as  this  and* 
the  Judgments  of  a  court  of  record.  The 
sate  difference  is  In  the  presumption  of  Jnrls- 
dictioD  that  inheres  in  general  ooarts  alone. 
If  the  right  of  the  special  tribunal  to  pass  on 
the  matter  In  omtroversy  lietween  the  par- 
tiea  be  estabUahed.  Its  determinations  are 
conclusive  upon  the  parties  tmtil  reversed  by 
some  appellate  court  As  a  general  rule, 
whenever  any  person  Is  given  authority  to- 
hear  and  determine  any  question,  such  det^ 
mlnatioa  is,  in  effect,  a  Judgm^t  having  all' 
the  properties  of  a  Judianent  pronounced  In. 
a  legally  created  couri  of  limited  Jurisdiction- 
acting  within  the  bounds  of  ite  authority. 
In  the  present  case  the  legislature,  for  the- 
government  of  a  particular  branch  ot  the- 
public  service,  has  given  authority  to  a  spe- 
cial tribunal  to  hear  and  decide  all  contro- 
versles  arising  thereunder.  The  express  pro- 
vision that  the  decisions  of  these  tribunals- 
shall,  until  reversed  on  direct  appeal,  be  bind- 
ing on  the  parties,  Is  nothing  more  tlian  a 
declaration  of  the  legal  effect  of  such  de- 
cisions where  Jurisdiction  to  pronounce  th^ 
is  established. 

I  fail  to  Bee  how  the  def aidants  can  raise  - 
here  any  of  the  questions  passed  upon  by 
the  decision  from  which  they  have  not  seen 
fit  to  aiip^l;  aor  can  they  be  permitted  to- 
tum  this  rule  to  show  cause  into  an  action  of 
assumpsit  for  the  purpose  of  putting  upon 
the  relator  the  burden  of  proving  her  cose. 
The  relator  followed  the  course  provided  by 
the  school  law  until  she  obtalBed^Judgm^t 
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IB  her  favor,  wlilch  she  la  now  aeAiag  to  en- 
force by  the  appropriate  suit  8ti«  la  entlfled 
to  a  mandamns  upon  skowlng  fliat  the  an* 
thorl^  of  the  special  tribunal  extended  to 
the  matter  Is  dlapnte  and  orer  the  parties  in 
controversy.  This  she  has  donei  Let  the 
writ  lasneu 


IjBSLIE  et  aL  v.  LESLIE  et  ux. 
(Court  of  (Sianeery  of  New  Jeney.  Feb.  IS, 

1S95.) 

IteBVunxe  Taon  —  Coxvbtanob  to  Wif>— Datv 

LAKATIOK  or  TKDBT. 

1.  If  a  husband  porchaseB  land  with  his 
awn  money,  acd  voluDtarily  procnree  the  title 
to  be  conv^ed  to  hia  wife,  the  presomptJon  ii 
that  he  intended  it  a«  a  ^ft  to  her,  and  no  tmet 

for  him  wiil  result. 

2.  A  writing  intended  to  operate  as  a  will, 
but  which  fails  as  such  by  reason  of  Imperfect 
execQtion.  cannot  operate  as  a  declaration  of 
trust,  nnleH  it  contains,  on  its  face,  a  clear 
and  distinct  declaration  that  the  title  to  the 
land  has  been,  as  a  matter  of  fact,  from  the  be- 
ginning, held  in  trust  by  the  would-be  testator 
for  the  benefit  of  the  devisee  named. 

(Syllabnfl  by  the  Court.) 

Bill  by  John  F.  Leslie  and  others  against 
Hugh  Leslie  and  wife  to  have  a  purchaSe  by 
defendants  of  property  sold  at  BberifiTs  sale 
declared  not  binding  on  the  complainants, 
and  have  the  title  acquired  by  defendants  un- 
der the  sale  declared  to  be  a  mortgage  of  com- 
plainants' title  therein.  Decree  for  complain- 
ants. 

GUbert  Collina,  for  complainants.  Fiavel 
McOee  and  John  F.  Garrlck,  for  defendants. 

VITHEY,  V.  C.  The  complainants  are  the 
snrvlTlnir  chlldroi  <a  Ann  Teresa  I^eslle,  late 
of  the  county  of  Hodson,  deceased,  and  tlie 
defoidants  are  Hu^h  Leslie,  the  father  of 
the  complainants,  and  once  husband  of  Ann 
Teresa,  and  bis  present  wlf&  The  subject  of 
the  controversy  Is  a  parcel  of  land  In  Jenef 
Cits  near  the  station  of  the  Pennsylvania 
Railway,  GO  feet  tt<»it  on  the  street  by  100 
feet  rear,  comprised,  in  fact;  of  tvo  26  by  100 
feet  city  lots,  lliese  lots  were  conveyed  to 
Ann  Teresa  Leslie  on  the  let  <tf  May,- 1875, 
by  the  Klngsland  heirs,  of  New  Tork  Olty,  ta 
consideration  of  $6,900;  and  aa  part  ocmrid- 
eration  the  defendant  Hugh  and  his  then 
wife,  Ann  Teresa,  gave  back  two  separate 
mortgages,  each  on  one  of  the  two  lots  com* 
prising  the  whole  plot,  toe  $2,416  each,  to 
two  diff oent  persons  Intwested  in  the  Klnga- 
land  estate  Those  mortgages  were  after- 
wards, on  the  6tb  and  6th  of  April.  1888,  as* 
signed  to  the  executors  of  Jacob  R.  Worten- 
d3^  deceased,  and  on  the  27th  of  April  and 
the  Sd  of  May,  respectively,  separate  bills 
for  foreclosure  foonded  upon  them  were  filed 
agslnst  the  defendant  Leslie  and  wife  and  all 
the  complainants,  and  swdi  proceedings  were 
bad  tbneunder  that  the  property  wan  after- 
wards sold  at  dierUTs  sale  tor  the  amount 
of  tlie  sevosl  decrees,  and  purchased,— one  of 


the  lots  dfarectly  by  the  defendant  Hugh  Les-  * 
lie,  and  the  other  indirectly  tiirough  a  fiiend. 
'Hie  object  of  the  bill  Is  to  have  those  sales 
dedared  not  binding  on  the  complalnantn. 
and  to  declare  the  title  of  Hn^  Leslie  there- 
nndw  to  be  no  mace  than  ttiat  of  a  mortg^ee 
of  the  complainants'  tlUe  lliereln,  and  hi 
confine  blm  to  his  estate  in  the  iffenilseo  as 
tenant  by  the  curtesy  of  England.  Ann  Ter- 
esa Leslie  died  in  August,  1882,  leaTlDg  seven 
children,  via,  John  WlUlam  J.,  Jerome  H. 
<since  deceased),  Mary  A.  (since  deceased), 
Thomas  F.,  Parthenia,  and  Annie  Jerome 
died  without  hdrs.  Maiy  married,  and  died, 
leaving  a  husband  and  child  surviving  her, 
and  the  child  afterwards  died.  So  that,  bat 
f<a-  the  shaiirs  sales  comphUned  et,  the  title 
to  the  premises  would  be  vested  in  the  five 
complainants,  subject  to  ttielr  father's  right 
as  tenant  by  the  curtesy  of  England,  and 
subject  to  the  right  of  the  surviving  husband 
of  Mary  A.  Leslie  as  tmant  for  life  In  the 
one-seventh  share  of  Maxy. 

As  to  one  of  the  sales  by  the  shoriff  It  ajf- 
peared  at  the  hearing  that  it  had  not  beeo 
completed,  and  that  the  tHremises  had  been 
ordered  to  be  resold,  so  that  the  complainants 
may  protect  themselves  tlierein  without  the 
aid  of  this  court;  but  the  drcumstances  at- 
tending the  foreclosure  and  sale  of  tbat  lot 
throw  light  iqmn  the  case  of  the  fore<dosnre 
and  sale  of  the  other  lo^  and  will  be  referred 
to  as  I  proceed.  Upon  coie  of  the  mortgages 
$416  of  principal  appears  to  have  been  paid 
by  Hugh  Leslie  snd  the  intorest  on  both 
was  paid  by  him  up  to  the  1st  of  November, 
1888.  They  were  both  fa^  by  aome  one  ot 
oth«r  of  the  trustees  of  the  Klngsland  estate 
in  New  Yo-k  City.  At  that  time  there  was 
a  conriderable  sum  of  taxes  and  nsiii  HMinpiiiii 
in  arrear  upon  the  premises,  and  pressare  was 
made  for  their  paymat  Some  time  aboat 
the  1st  of  January.  1880.  or  shortly  there- 
after, Hugh  Leslie  made  an  effort  to  raise 
a  loan  of  $6,600  on  the  premises  for  the  pur- 
pose ot  iMiylng  and  discharging  the  two  mort- 
gages, then  amounting  to  less  than  $4,50a 
principal  and  interest,  and  also  of  paying 
the  arrears  of  assessments  and  taxes;  and 
for  that  purpose,  through  a  Mr.  John  Halyard, 
a  loan  and  real  estate  broker  in  Jers^  City, 
since  deceased,  applied  to  tbe  executcos  of 
Jacob  R.  Wortend^e.  The  executes  had  the 
money  to  loan,  wore  well  satisfied  with  tbe 
security,  and  agreed  to  advance  the  niMK?. 
Bnt  it  had  been  represented  to  them  that  the 
title  of  the  itnqterly  was  In  Mr.  Leslie,  the 
defendant  On  investigation  they  fbnnd  tbat 
the  title  had  been  In  his  deceased  wife,  and 
at  present  was  In  his  seven  children  by  litit 
first  wife  four  of  wh<nn  were  infanta.  To 
meet  this  difficulty  Mr.  Leslie  produced  a 
paper  In  the  nature  of  a  testamentary  dis- 
position made  by  his  first  wife,  giving  all  her 
pnvertytohim;  bntit  wasnotnecutedwitk 
the  formalities  necessary  to  give  tt  tests 
mentary  force,  and  young  Mr.  Wortendyke, 
the  stdlcitor  and  coimsdL,of  Ow  eucutors, 
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so  InAMrmed  Mr.  Ledle.  He  also,  In  tbe 
conne  of  his  examlnatton,  dlscorered  the 
eitetmce  of  tbe  two  mortgages/— In  tact,  pro- 
bably wu  told  of  tiiem  by  Mr.  Leslie,  wbo 
eeoma  to  bare  been  an  Intelligent  man,— and, 
haTlnff  the  mon^  lyinc  idle,  and,  aa  I  Infer 
from  a  close  examination  of  his  eridence  and 
tbat  of  Mr.  LeaU^  haTlng  In  mind  tbat  Bir. 
Leslie  would  be  very  glad  to  have  those 
mortsases  foreclosed,  and  tbe  title  cleared, 
and  his  title  perfected,  as  against  tbe  cblldren 
of  his  first  wife,  by  a  sale  nnder  th^,  ap- 
plied to  the  presmt  holders  of  the  mortgages, 
and  took  asdgnm«ita  of  them,  one  on  the  6th 
and  the  other  on  the  6Qi  of  ApzlL  Be  ap> 
plied  for  InfwmatUai  either  to  2Ir.  Leslie,  or, 
as  I  think  more  likely,  to  Mr.  Halyard,  and 
obt^ned  the  names  and  ages  of  Mr.  tulle's 
children,  rad  tbeSr  tesldenceB.  He  also  pro- 
cored  from  Mr.  Leslie  written  anthorl^  from 
himself  and  two  of  hla  three  wlnlt  Children 
to  his  (Leslie's)  stateit  connsel,  Messrs.  Bedle, 
Hulrbeld  &  McGee,  to  axUse  an  appearance 
for  him  In  a  suit  fOr  foredosare  of  titose 
mortgages.  He  first  prepared  his  bill  «i 
the  mortgage  upon  which  <»ily  $2,000  was 
dne^  and  filed  It  on  the  27th  of  AprU.  Upon 
the  mortgage  on  which  $2,415  was  due  he 
filed  hts  bill  on  the  3d  of  May.  Helssaedsnb- 
poenas  In  both  cases  on  one  day,  but  before 
banding  them  to  the  sheriff  be  took  the  au- 
thority to  appear,  which  bad  been  signed  by 
two  of  the  children  and  by  Hngb  Leslie,  to 
Bedle^  Mnlrtk^  ft  McGree,  and  they  acknowl- 
edged npon  its  back  service  for  those  parties, 
viz.  Hugh  Leslie,  John  F.  Leslie  and  his  wife, 
and  J«tMDe  H.  Leslie.  That  acknowtedg- 
ment  of  service  by  Bedle,  Mulrheld  &  McGee 
Is  dated  the  7th  day  of  May,  and  od  the  10th 
of  May  the  sheriff  served,  as  he  certifies,  the 
sabpoenas  personally  on  William  J.  Jjealle  and 
his  wife,  and  on  Mary,  Thomas,  Parthenla, 
and  Annie,  the  four  infants.  The  deputy  wbo 
served  the  process  was  not  produced.  William 
and  his  wife  both  swear  that  no  subpoena 
was  served  upon  either  of  them.  There  Is 
some  evidence  tending  to  show  tbat  Hugh 
Leslie  Induced  the  deputy  sheriff  to  leave 
William's  subpoena  at  his  (Hugh's)  house. 
The  service  on  the  infants,  according  to  their 
account  of  It,  was  made  in  the  presence  of 
their  father;  and,  while  the  subpoenas  were 
handed  to  them,  they  were  in  each  case,  ex- 
cept tbat  of  Mary,  tbe  eldest  of  the  Infants, 
at  once  taken  from  them  by  their  father,  and 
kept  by  him,  and  were,  In  fact,  produced  by 
him  at  the  hearing.  Mr.  Wortendyke,  tbe 
solicitor,  swears  that  he  himself  personally 
served  the  notices  of  appointment  of  a  guard- 
Ian  npon  the  Infant  children  at  their  father's 
house,  In  the  father's  absence.  The  surviv- 
ing children  deny  ever  having  received  any 
such  notices.  All  of  these  notices,  as  well 
as  the  copies  of  all  the  subpoenas  served 
upon  tbe  Infants,  except  that  of  Mary,  were 
found  In  tbe  father's  possession,  and  produced 
at  the  bearing.  I  am  satisfied  that  the  chD- 
dren  Intended  to  swear  to  the  truth,  and  that 
they  &0f  substantially,  swear  to  tbe  truth,  but 


that  there  Is  some  confusltm  In  their  minds 
between  the  call  which  they  received  from 
(he  de^ty  sheriff  and  that  which  lliey  re> 
oetved  from  Mr.  Wortendyke,  the  solicitor. 
But  the  fact  remidns  that  their  ftithn-  told 
them  It  was  a  matter  of  no  consequence,  that 
they  need  pay  no  a^ntlon  to  the  papers  so 
Bwed,  and  that  he  took  charge  of  all  of  them. 
The  dear  effect  of  Mr.  Wortendyke*s  evld^ce 
Is  to  establish  the  fact  that  the  fweclosnre 
was  collusive,  and  done  to  assist  the  fatha 
in  getthig  title.  The  taXbee  denies  this.  But 
there  Is  a  drcnmstanoe  In  the  case  which 
seems  to  me  to  be  conclusive  against  him  on 
this  point.  One  of  the  mortgages  was  giyen 
to  Ambrose  G.  Klngsland,  trustee,  his  suc- 
cessors ud  assies,  without  the  use  of  the 
word  'nieirB."  Mr.  Wortoidyke,  in  pr^uir- 
lug  the  foreclosure  bill,  discovered  this,  and 
alleged  In  the  bill  tbat  it  was  a  mistake,  and 
that  the  intention  was  to  give  a  mortgage 
in  fee,  and  prayed  that  the  mortgage  might 
be  reformed  In  that  respect  Hugh  Leslie, 
on  the  trial  of  this  cause,  swtnre  that  he  was 
aware  of  that  defect  and  always  meant  to  aet 
It  up  as  a  defense,  but  through  n^otlattons 
fOT  time,  etc.,  It  was  omitted,  and  decree 
went  against  him  by  defitult  In  point  of 
fact  sn  examination  of  the  mastra^s  repwt 
in  tbe  foreclosure  suit  shows  that  he  was 
sworn  as  a  witness  toe  the  complainant  to 
prove  the  allegatl<m  of  the  bill  In  that  be- 
half, and  did  prove  that  the  intention  was  to 
give  a  mortgage  in  fee. 

Decrees  were  made  In  both  cases  in  June, 
1890,  but  execution  ut  as  deUvered  to  the  sher- 
iff In  only  one.  In  that  case  the  property 
was  brought  to  a  sale  on  the  28th  of  Au- 
gust snd  was  sold  to  a  Mr.  Steele  for  $1.- 
600.  The  deed  was  made  to  Stede,  and 
Steele  afterwards  conveyed  It  to  the  defend- 
ant Hugh.  It  was  proved  and  admitted  that 
before  the  sale  took  place,  Steele,  at  the  re- 
quest of  Hugh  Leslie,  and  as  a  favor  to  him, 
advanced  the  money  temporarily  to  the  Wor- 
tendyke executors,  and  tbny  assigned  the  de- 
cree to  him,  and  after  that  he  managed  the 
sale.  Afterwards  Hugh  Leslie  repaid  him 
his  money,  and  he  conveyed  the  lot  to  Les- 
lie. Leslie  afterwards  mortgaged  it  to  a 
third  party  for  $2,000.  He  also  paid  up  all 
the  arrears  of  taxes  and  asseeements,  and 
the  interest  and  costs  on  the  other  decree. 
Finally,  In  the  fall  of  1893,  falling  in  arrears 
on  his  payment  of  Interest  on  the  remain- 
ing decree,  tbe  complainants  Issued  an  alias 
execution,  and  upon  that  on  December  21, 

1893,  the  premises  were  struck  off  to  Hugh 
Leslie  for  $2,727,  which  was  the  amount  due, 
with  interest  and  sheriff's  execution  fees, 
and  be  paid  $300  on  account  of  his  bid.  This 
sale  was  confirmed  on  the  2d  of  January, 

1894.  He  failed  to  pay  the  balance,  and  tbe 
matter  rested,  watting  hts  action  In  that  be- 
half, until  after  this  bill  was  filed,  and  then 
the  complainants  in  that  foreclosure  applied 
for  and  obtained  an  order  setting  aside  the 
decree  of  conflrmati<m  of  tbe  sale^tf  Decc 
ber,  1898,  and  the  preoK^M^t 
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to  sole.  I  an  entirely  aatisfled  that  neither 
of  these  foreeloBures  or  sales  need  have  tak- 
en plac*  U  Hugh  Leslie  had  paid  the  interest 
on  the  mortgages,  and  kept  the  taxes  and  as- 
sess men  ta  down;  and  that  the  real  object 
of  both  was  to  perfect  the  title  of  the  prem- 
ises In  himself  as  against  his  childr^ 
Hugh  Leslie  was  In  possesion  of  these 
premises,  which  were  used  for  a  bollw  ttic- 
torr,  and  always  bare  been,  since  they  were 
pundtased.  There  is  no  pretense  that  the 
rental  value  was  not  safflclent  to  keep  down 
the  interest  and  taxes  and  assessments. 
There  baa  been  do  surrender  by  him  to  the 
complalnantBt  the  ctalldrea  of  bis  first  wife; 
no  call  upon  them  to  take  the  premises,  and 
protect  tbemselTea  against  the  Interest  on 
tbeee  mortgages  and  the  taxes  and  assess- 
mentSL  As  long  as  he  was  In  possession 
of  the  premises,  and  ttntU  some  such  action 
was  taken  on  bis  behalf.  It  was  his  duty  to 
kew  down  the  taxes  and  interest;  and,  U 
tb^  bad  been  kept  down,  the  mor^gee 
wwe  ao  deitirable  an  tnTestmait  as  that  he 
would  bave  had  no  difficulty  tn  being  pro- 
teeted  against  the  effect  and  expense  of  a 
fweclomuu  The  real  defense  of  Hugh  Les- 
Ue,  and  the  only  me  seriously  Insisted  upon, 
was  that  thoe  premises,  so  far  aa  they  wwe 
paid  f<n',  were  piUd  Cor  by  his  own  money; 
tbat  he,  witii  his  own  money,  paid  the  dlflo^ 
ence  between  tbe  nmount  of  the  mortgages 
uid  the  original  purcbaae  money;  besldee 
which,  betore  the  purchase  from  the  belrs  of 
Klngsland,  h«  bad  Inrested  92,000  or  93,000 
in  a  bnUding  on  tbem.  He  ^^*TWf  that  un- 
der these  drcuxo stances  the  testamentary 
dlspoaftlon  of  Us  first  wife,  atthon^  Insnffl- 
clent  as  such,  still  ahoold  be  held  to  amount 
to  a  dedamtion  of  trust  This  position  i» 
nntenablew  It  is  well  settled  that  it  a  hus- 
band purcbaaes  lands  with  his  own  mon^. 
and  TOluntarlly  procures  the  title  to  be  con- 
T^ed  to  his  wife,  the  [iresumptlon  Is  that  he 
IntendecL  It  aa  a  gift  to  her  and  no  trust  for 
him  wUl  result  Read  t.  Huff,  40  N.J.  Eq.  229; 
WhlUey  v.  Ofl^s^  47  N.  J.  Sq.  67,  20  AtL  284. 
It  Is  equally  wdl  settled  that  a  writing  In- 
tmded  to  operate  as  a  will,  but  which  falls 
as  such  tfT  reason  of  Imperfect  execution, 
cannot  operate  as  a  deelAratlra  of  trust  To 
b<dd  otherwise  would  be  to  repeal  the  stat- 
ute of  wills.  Boyes  t.  Oarrltt  (1S84)  26  Oh. 
DlT.  581;  Lewln,  Trusts  (Flint's  Ed.)  68; 
Perry,  Trusts,  H  01-M.  If  the  testamoitarT 
writbig  c<mtalnB,  on  its  face,  a  clear  and  dl»- 
tlnct  declaration  that  the  title  bas  bew  In 
fact  all  the  time  held  In  trust  by  the  wife 
for  the  husband,  tlum,  as  pointed  out  by  Mr. 
Perry  (section  91),  it  might  be  construed  as 
a  declaration  of  trust  The  writing  produced 
In  this  case  does  not  contain  such  a  declara- 
tion. It  does  not  mention  any  particular 
property,  but  stat^.  In  effect  that  any  and 
all  property,  real  and  personal,  standing  In 
the  wife's  name,  was  glren  to  her  by  her 
husband,  and  was  paid  for  by  him  with  his 


money,  and  closes  with  this  language:  "Id 
case  2  should  dle^  I  want  my  husband  to  be 
sole  owner  of  erery  article  that  1  ever  wits 
and  am  now  owner."  This  is  an  assertion  of 
a  gift  and  cannot  be  construed  aa  a  dedan- 
tlon  of  trust  The  case  cannot  be  brought 
within  the  authorities  dted  1^  oonnael  for 
defendant  In  Gogherty  r.  Bennett  87  N.  J. 
£q.  87.  the  conveyance  was  made  to  the  wife 
without  the  knowledge  or  consMkt  ol  Hm  hus- 
band. Irtck  T.  Clement  4&  N.  J.  Bq.  500. 
27  AtL  434,  Is  mly  partially  rcpwted.  'Oten 
was  no  proof  in  the  case  which  would  war- 
rant the  Inference  that  the  wife,  wbone  num- 
ey  in  part  paid  for  the  property,  waa  at  all 
responsible  for  the  vesting  of  the  title  in  her 
husband's  nam^  m  that  she  ever  Intended 
to  give  it  to  him.  The  children,  wtioee  mon- 
ey made  up  the  balance  of  the  purchase  men- 
V,  were  Infants  at  tbe  time  of  the  transac- 
tion. The  dffiCendant's  cae^  therefor^  taXis. 
and  Us  title  must  be  dedared  to  be  tbnt  irf 
a  mortgagee  to  secure  wbatever  of  ^ind- 
pal  money  he  may  have  paid  tm  aocannt  of 
the  two  purchase-HMHiey  mortgagee,  and  al- 
so, aa  I  now  think,  for  any  assessments  for 
beoeflts  to  tbe  proi>erty  which  he  may  have 
paid,  but  not  for  any  interest  tbweon  whid) 
may  have  accumulated  before  payment  If 
the  amount  due  upon  tbe  mortgage  upon 
which  sale  bas  not  been  bad  exceeds  tbe 
original  piindpal  money,  such  excess  most 
be  chBiged  against  payments  on  account  of 
prlndpal  upon  the  other  mortgage.  To  pre- 
vent misappretaendoB,  I  think  It  worth  while 
to  remark  that  the  testamentary  pap^  was 
proven  whcdly  1^  tbe  evidence  of  Hu^  Les- 
lie. No  objection  to  this  evidence  was  made 
on  the  ground  that  complainants  were  salng 
in  a  representative  capadty. 


DWTER  T.  BONTTZ. 
(Court  of  Chancery  of  New  Jersey.    Feb.  18, 
1895.) 

GOHTBAOT  OV  GVPLOTHBNT— SbARIKO  OT  FrOPIT> 

—DATS  or  Computation. 
tender  a  contract  mflde  May  15.  1891, 
plaintiff  WRS  to  ieceWe\froiu  defendant  a  sal- 
ary as  maoBger  of  defendant's  manufactorr. 
and  also  oue-half  the  net  profitii.  to  be  ason- 
tained  "at  Hie  end  of  each  and  eveir  year  dur- 
ing the  employment"  June  80,  1893,  there 
was  a  balance  to  the  profit  accoant  one-half  of 
which  was  credited  to  complainant,  and  be 
drew  agai&st  it  to  some  extent.  Thereafter 
all  profits  were  wiped  out  by  losses.  Plaintiff 
claimed  that  the  profits  were  to  be  computed 
July  lat  in  each  year,  and  introduced  a  letter 
from  defendant,  written  after  July  1,  1893,  re- 
questinjr  him  not  to  draw  any  money,  on  ac- 
count of  the  finandal  panic.  Defendant  claim- 
ed that  the  profits  were  to  be  computed  u  of 
January  1st.  Bdd,  that  the  compatatiOD  of 
profits  03  of  June  30,  1803,  was  binding  on  de- 
fendant. 

Bill  by  David  Dwyer  against  Hermann  B»- 
nitz.    Decree  for  complainant. 

Eugene  Stevoison,  tar  comidainant.  Gil- 
bert Odllns,  for  defdidanL 


Digitized  by  Google 


DWTEB  t. 


I.  BONITZ. 


J73 


PITNBY.  Y.  G.   Hib  ts  an  actloo  by  an 
eniployS  f^ainst  bte  employer  to  reeorcr  oom- 
penBution  for  sa-vices  rendered  under  a  mitr 
ten  agreemrat.   The  reason  for  brlngliv  It 
in  this  court  1b  ttaat  a  portion  of  tbe  compen- 
flati<ni— tbat  wtaldi  remains  unpaid— depend* 
upon  the  amount  of  proflts  for  a  stated  term 
of  the  business  In  the  conduct  of  which  the 
services  were  rendered.  The  agreement  was 
entered  into  between  the  partlea  on  the  15th 
dny  of  May,  1801,  and  provided  that  tbe 
complainant  diould  enter  into  tbe  conploy- 
ment  of  the  defendant  "for  the  poiod  of 
three  years  from  this  date  aa  general  man- 
ager, to  take  charge  of.  carry  on,  and  attMid 
to"  the  habeas  In  question;  and,  after  an 
msrecment  on  the  part  of  the  comi^ainant 
to  perform  certain  serrlcea  mentioned,  abont 
which  there  Is  no  dispute,  the  defendant 
agreed  to  pay  him  a  stated  compensation  of 
$i2Gt  a  month,  which  has  been  paid.  Then 
is  found  this  clause:  "And  the  aald  Her- 
mann Bonitz  also  further  agrees  that,  In  case 
tbere  should  be  any  balance  of  profits  from 
said  tyuslneM  after  (nylng  t&U  e^enaes  th«e- 
of  and  ^  pa  cent  pw  annum  (m  tbe  eapitai 
Invested  tbereln  1^  him,  and  the  leserratlon 
of  fire  per  cent,  to  corw  the  de^wedatlon  in 
the  value  vS.  the  real  estate  and  wear  and 
tear  of  madilnery*  bolldlngs.  engine,  boner, 
light  and  heating  j^ant,  gearing^  beltlnsa. 
and  flxtores,  that  then,  fn  auca  case,  one-batt 
of  saia  balance  or  profits  so  remaining  shall 
be  paid  to  the  said  David  Dwyer  as  addi- 
tional compensation  and  salary,  for  his  said 
services,  the  same  to  be  ascertained  from  tne 
boolEs,  and  paid  at  the  end  of  each  and  every 
year  daring  said  employmeut"  A.t  the  time 
of  entering  Into  the  agreement  the  defendant 
was  not  engaged  in  the  business  proposed  to 
be  carried  on,  which  was,  In  fact,  a  manu- 
facturing business.   He  was  Umself  a  manu- 
facturer of  machinery  fitted  for  use  In  such 
a  business,  and  the  complainant  was  skilled 
in  tbe  bnsiness  itsdf.   He  Immediately,  as 
the  emi^oyfi  of  tiie  defendant  attended  to  the 
pivchase  of  land  and  a  building,  and  the 
constnH!tlon  and  placing  therein  of  the  prop- 
er machinery  and  plant  for  canylng  on  flie 
manufacturing  business,  and  devoted  him- 
self thereto,  to  the  satisfocUon  of  the  defend- 
ant, without  IntermpttoD,  ftom  about  the 
date  of  the  agreement  to  the  Utter  part  of 
December  in  tbe  same  year,  when  the  plant 
was  snbstantially  finished,  and  ready  t<x 
work,  and  work  was  actoaUy  commenced 
therein.   During  all  that  time  the  complain- 
ant received  bis  stated  salary  of  $U0  a 
nxmth,  and  substantially,  on  the  1st  of  Jan* 
uary.  1892,  tito  actual  business  of  mannfac- 
tm-ing  was  commenced  and  carried  on  during 
the  year  1882,  during  which,  as  Is  alleged 
defendant,  no  profits  wore  made.   Tbe  books 
were  kept  by  the  defendant,  and  show  on 
the  1st  of  January.  1888,  a  balance  to  the 
credit  of  "Profit  and  Loss"  <rf  fl6L13.  Then 
(HI  titc  aoth  of  Jtme,  1883,  are  tibese  entries 
In  the  profit  and  loss  account,  made  by  de- 


fendant: small  accts.,  933.21;  by  mer- 
chandise proAts,  flt,84&77."  niese  merchan- 
dise profits  were  arrived  at  by  an  inventory 
taken  by  tiis  parties,  about  the  fairness  and 
accuracy  of  whidi  there  is  no  dispute.  On 
tbe  debit  side  of  ^  profit  and  loss  account 
are  several  charges  of  losses,  amoonting  to 
914.90^;  and  tben  are  ftnmd  these  two 
diarges:  "To  David  Dwyer,  profit,  91,&10; 
to  Herm.  Bonlts.  profit  |1,S15;"  after  de- 
ducting ^rtiich  there  stUl  stood  |18&a6  of 
profit,  which  was  earrtod  forward  to  a  new 
balance  for  tbe  second  hair  ot  tbe  year  180S. 
On  tbe  sane  d^  defendant  credited  Mr. 
Dwyer,  oo  Dvyec's  private  account,  with 
"profit,  91,filfi."  He  had  previously,  on  the 
23d  of  June,  advanced  him  on  acconnt  tA  an- 
ticipated profits,  and  charged  to  bla  acoMut, 
the  sum  of  $200,  and  that  left  a  balance  of 
$131&  to  hia  eredlt.  He  subsaqaently,  on 
August  5tb,  paid  him  $100.  on  September  22d. 
966,  and  on  November  18th,  $100 ;  making  9466. 
—all  charged  to  Dwyer  agiJnat  ttie  credit  to 
htan  of  91,&1S  of  proffls.  These  paymoito 
ime  all  In  addltkw  to  bla  regular  salary. 
The  occasion  of  their  betag  made  was  that 
Mr.  Dwyer  was  either  contemplating  or  ac- 
tually engaged  in,  tlie  buildlttg  o£  a  dwelling 
bouse  for  his  use.  It  Is  for  tiie  reoovery  of  the 
balance  due  this  balance  to  the  credit 
of  proitt  and  loss  on  June  30,  1888.  that  the 
couplaJnaut  brings  this  salt  The  answw 
made  by  defendant  is  that  tbe  ttane  fixed  1^ 
the  written  agreeciant  in  the  clause  thweof 
above  cedted  tor  tbn  ascortaUiment  and  pay- 
ment of  the  one-half  of  tbe  net  profits  was  tbe 
«id  of  caA  and  evoy  calendar  year,  and  that 
tbe  iHx^ts  ascertained  on  the  let  of  July  were 
subject  to  be  reduced  by  any  losses  that  might 
occur  between  thatand  the  Ist  of  the  next  Jan- 
uary; and  that.  In  fact,  such  losses  did  oonir. 
showing  more  than  enough  to  wipe  out  all  the 
profits  in  the  first  six  monttts  of  the  year,  and 
the  question  is  whether  this  contentkin  on  tbe 
part  of  the  defendant  can  be  sustained.  Tha  ar- 
gument on  the  part  of  the  complainant  is  that 
his  employment  commeaced  on  the  15th  of 
May,  1891,  and  that,  strictly  speaking,  he  was 
entitled  to  an  ascertainment  of  the  profits  at 
the  end  (tf  one  year  fRun  that  date,  and  there- 
after yearly;  that  sncb  is  the  resnlt  of  tbe 
language  used  in  the  clause  before  referred 
to,  vis.  "at  tbe  end  of  ea<di  and  every  year 
during  said  employment"  And  he  says  and 
swears,  tbousAi  It  is  denied  by  tbe  defendant 
that  the  time  for  ascertaining  the  profits  was, 
by  consent  changed  firom  tbe  15th  of  May  to 
tbe  1st  of  July;  and  In  aiu^wt  of  his  con- 
tention the  cfmiplalnant  relies  npmi  the  fact 
tbat  tiie  defendant  did,  of  his  own  motion, 
credit  the  coonplalnant  witii  the  sum  of 
91,615  profits  on  the  aoth  of  June,  188%  which 
was  a  practical  tnteriHretation  of  the  contract 
in  accwdance  with  complainant's  view,  and 
that  the  giving  oomi^lnant  credit  at  ttiat 
time  can  only  be  accounted  for  on  tbe  ground 
that  tbe  defendant  felt  tbat  It  was  dne  to  him 
under  the  terms  of  tbe  contract   In  farther 
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support  of  his  contention,  complainant  pro- 
duces the  f(HIowIng  lettw  from  the  defend- 
ant to  bim,  dated  July  24,  1803.  which  It 
will  be  percelTed  antedated  smne  of  the  pay- 
ments made  to  him  on  account  of  profits 
above  refered  to:  "Passaic,  N.  J.,  July  24, 
1803.  Mr.  David  Dwyer,  LodI— Dear  81r; 
In  answer  to  your  call  tor  GOO  dollars  as  part 
of  the  profit  of  the  business  based  on  the  in- 
ventory of  July  1/98,  I  ieem  it  necessary  to 
explain  matters  to  you,  so  as  to  beware  you 
of  troubel  &  embarrassments,  which  you 
would  undoubtedly  have  to  meet,  If  you  enter 
Into  a  contract  at  this  time  either  for  the 
purchase  of  a  property  or  building  of  a  house. 
If  the  time  had  been  mnning  along  as  they 
did  the  first  4  mtmths  of  this  year,  there 
would  not  been  the  least  objection  to  your 
drawing  at  sight  your  share  of  the  {ffi^ts  as 
invoiced  July  1/93,  but  since  that  time  the 
state  of  business  turned  tmm  bad  to  worse, 
and  the  values  of  our  mwcbandise  bare  de- 
clined considerate,  so  much  In  fiict  that  a 
new  Inventory  taken  today  would  not  only 
■how  from  16-20  per  cent  less  values,  but 
wipe  out  the  largest  part.  If  not  all,  of  the 
profits  shown  July  1/93.  It  Is  Impossible  at 
present  f<H>  anybody  to  tell  how  l(mg  this 
state  ot  affiitrs  wlU  continue,  and  when  val- 
ues of  Udse.  wiU  have  rendie^l  bottom.  Un- 
til a  change  fitn'  tba  better  Is  In  sight,  it 
wDQld  not  be  wise  to  entw  Into  obligations 
that  you  cannot  meet  wltb  funds  on  hand. 
I  have  durlJ2g  month  of  August  to  meet  a 
bank  toaji  of  3,000  dollars,  and  IndlcationB 
are  now  that  I  eanot  flgmn  «i  a  renewal, 
bat  may  have  to  take  It  up.  It  will  require 
ev«y  cent  I  can  gather  up  to  that  time  to 
pay  toe  that,  besides  meeting  nmnlng  bills 
ft  expenses;  while  the  small  sales  in  Jtrne  ft 
July  are  pointing  to  very  small  collections. 
Fcv  two  years  I  have  not  drawn  one  dollar 
capital  out  of  tiie  bualnen,  but,  besides  leav- 
ing all  IntFMs  stand,  have  added  over  8,000 
dollars  by  out^de  earnings  ft  sales  of  bonds, 
■0  as  to  allow  the  business  to  ran  flnan<Hally 
independent  We  do  not  meet  a  panic  like 
the  present  one  very  often,  but  when  It 
does  come  all  of  us  ought  to  be  ready  to  carry 
our  share  of  It,  and  learn  to  get  along  Qie 
best  we  can.  I  am  wwry  If  I  have  to  advise 
you  to  postpone  your  javeent  plana  fOr  a  few 
months  till  we  see  daylight  again.  As  soon 
as  the  business  shows  any  marked  Im^ve- 
ment  from  present  stagnation,  I  will  gladly 
offer  yoa  to  draw  on  your  credit  as  It  appeur- 
ed  July  1/93.  Yours,  truly,  Hermann  Bonlti." 
Complainant  ontenda  that  the  dear  result 
of  thla  letter,  taken  as  a  whole.  Is  an  admls- 
slim  by  defendant  that  the  pn^ta  ascertained 
and  credited  to  him  on  Uie  lat  of  July  were 
his  legal  dues  under  the  agreement  One 
otber  etaxumstance  la  shown  by  the  bo<A8 
which  makes  In  flavor  of  the  defradant  vis. 
that,  as  far  u  appears,  nothing  was  charged 
on  the  80th  of  June  fw  "flv«  per  cent  to  cov- 
er the  depreciation  in  the  value  of  tiie  real 
estate  and  wear  and  tear  of  machinery. 


buildings,  engine,  boUw,  light  and  heatins 
plant,  gearings,  belting  and  fixtures."  At  the 
end  of  the  year  1S93,  fl,532.52  were  charged 
to  profit  and  loss  on  this  account  If  the 
yearly  rest  to  ascertain  profits  waa  to  be 
taken  on  the  1st  of  July,  th^  that  waa  the 
proper  time  to  charge  5  per  cmt  for  d^^ 
elation. 

One  other  matter  requires  notice.  The 
complainant  attach  the  accuracy  of  the  ac- 
counts undo:  which  the  Item  of  profits  under 
merchandise,  18,846.77,  was  srrlved  at  oo 
the  ground  that  the  defendant  in  addltloB 
to  the  (xrdluary  expenses  of  the  business, 
charged  for  his  own  serrices,  keeping  books, 
etc.,  fOT.SO  a  month.  Complainant  ctrntenda 
that  under  the  language  of  the  dause  of  the 
agreement  before  cited  be  is  not  entlUed  to 
any  credit  for  his  own  services.  The  prin- 
cipal question  submitted  is  not  without  Its 
difficulties.  But  upon  the  whole  case  I  ooum 
to  the  ccxicluslon  that  the  safer  cuime  is  to 
hold  the  defendant  to  the  entries  on  his  books 
and  his  own  Interpretation  of  the  contract, 
and  to  charge  him  with  the  credit  of  $1,515, 
and  with  the  one-half  of  $189.26  carried  fbr- 
ward.-f94.63;  total  $1,009.63;  and  to  credit 
him  wltti  cash  payments,  $465,  and  with  the 
one~quarter  of  $1,532.52  d^reciation  on  the 
plant  etc.,  for  the  current  year,  which  Is 
$383.13,  making  $848.18;  leaving  a  balanct 
doe  complainant  of  $76US0l 


BAEBB  V.  GUARANTEE  TRUST  ft  SAFE- 
DEPOSIT  CO.  et  al. 
(Court  of  Chancery  of  New  Jersey.    Feb.  11. 

1895.) 

Bailboad  Companies— Moictoaos  Bonds— Powbk 

TO  ISSOB  —  VaUDITT— BjOBTS  OF  BOKDBOLDBIIS 
— InKOOSNT  PiTEOBABSRS — EVIDBXOS— BCBDKX 

ov  Proof. 

1.  Revision,  p.  175  (General  Oorporatioii 
Act)  i  1,  subsec.  4,  authorises  every  corpora- 
tioa  *^o  mortgage  its  real  and  personal  estate 
and  franchises."  Act  April  2,  1873,  known  as 
the  "General  Railroad  Law"  (P.  L.  p.  88;  Re- 
vision, p.  925)  §  20,  aa  amended  by  Act  1ST8 
(P.  L.  p.  20;  Supp.  Revision,  p.  824),  provider 
that  any  company  incorporated  under  sodi  act 
may  borrow  such  money  from  time  to  time,  not 
to  exceed  In  the  whole  its  Datd-ap  capital  stock, 
as  shall  be  necessary  to  bulJd,  repair,  and  egoip 
its  road,  and  secure  the  r^myment  bj  bonds  and 
mortgases,  provided  that  sacb  bonds  shall  be 
a  first  lien  on  all  its  property  and  franchlsei, 
and  the  proceetls  of  such  bonds  shall  be  used  to 
aid  in  constructiog  sncb  railroad;  and  that,  if 
any  persons  issue  such  bonds  to  any  greater 
amount  than  the  amount  that  at  the  time  of 
such  issue  shall  have  been  actually  paid  up  on 
the  capital  stock  of  such  railroad,  they  shall  be 
guilty  of  a  misdemeanor,  etc.  Hdd,  that  the 
power  of  a  railroad  corporation  to  mortgage  iis 

eroperty  and  franchises  is  limited  stnctly  to 
>rrowing  money  on  its  mortgage  tiottds,  and  to 
the  amount  of  cash  paid  in  <m  account  of  snb- 
scEiptlou  to  its  capital  stock. 

2.  But  neither  such  statute  nor  the  policy 
of  the  law  forbids  the  giving  of  a  mortgage  on 
a  railroad  not  yet  built  or  on  property  not  yet 
acquired  by  the  corooration. 

3.  Bonds  Issued  by  a  railroad  corporation 
in  excess  of  the  amount  of  cash  paid  on  its 
capital  stM^  or  to  pay  for  constmcting  a  road 
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other  tlMn  that  spedfieu  in  Its  articles  of  ineor- 
poratloD,  to  be  used  as  a  branch  line,  and  se- 
cored  by  a  mortgage  which  on  Its  face  contains 
what  amoonta  to  a  promise  by  the  corporation  to 
observe  the  law  goreming  the  making  of  such 
bonds  and  mortgage,  are  valid  In  the  hands  of  in- 
nocent holders  for  Talne,  whether  taken  as  seen- 
rity  for  a  pre-exletfQg  debt  withont  any  present 
parting  with  property  or  losing;  any  right  of 
action,  or  otherwise,  bnt  are  void  in  the  hands 
of  officers  or  directors  of  such  corporation,  or 
others  who  have  notice  of  the  facts,  and  of  per- 
sons who  did  not  pay  ralne  llierefor. 

4.  Where  a  creditor  of  snch  corporation  re- 
ceiTes  such  bonds  after  notice  of  the  facts  ren- 
dering them  invalid,  bat  was  entitled  to  the 
bonds  nnder  a  contract  with  the  corporatliMi, 
prior  to  anch  notice,  the  creditor  will  be  protect- 
ed as  an  innocent  holder.. 

5.  Where  an  innocent  holder  of  such  bonds, 
as  aecnrlty  for  a  debt  of  a  third  person,  has 
other  security  for  the  same  debt,  the  corpo- 
ration or  its  recefyer,  on  payment  of  the  debt 
and  redonptioD  of  the  bonds.  Is  entitled  to  be 
anlwogated  to  Oie  rights  of  snch  holder  ss  to 
snch  other  secnrito'. 

6.  Where  such  bonds  are  held  ai  aeeaiity, 
the  corporation  or  Its  receiver  is  liable  only  to 
the  amount  of  the  debt  secured. 

7.  In  proceedings  to  establish  such  bonds  as 
a  claim  against  a  receiTer  of  snch  corporation, 
the  burden  is  on  the  claimant  to  show  that  he 
paid  ralue  for  tbiem  withont  notice  of  th^  U- 
legalitr. 

8.  Where  associations  pay  par  for  such 
bonds  in  good  faith,  they  may  establish  them 
as  daims  against  the  receiver  of  snch  corpora- 
tions, tbonsa  some  of  the  directors  and  stock- 
holders In  the  asBodations  were  directors  of  the 
railroad  corporation  when  the  bonds  were  la- 
sned.  De  Kar  v.  Water  Oo^  SS  N.  J.  Bq.  168. 
applieo, 

9.  Where  a  director  of  sudi  corporation 
bdlda  some  of  snch  bonds,  and  also  others  that 
were  legally  issued,  and  paid  for  by  him,  and 
it  appears  tliat  the  invalid  bonds  were  part  of 
an  ill^ai  scheme  with  which  such  director  was 
connected  from  Its  Inception,  he  is  not  entitled 
to  have  such  valid  bonds  allowed  *s  a  claim 
against  the  receiver  of  such  corporation. 

IOl  Where  a  contractor  is  to  be  paid  for 
bulling  a  railroad  in  the  bonds  and  stock  of 
the  corporation  as  the  work  progresses,  In  de- 
termioing  the  amount  of  stock  paid  for  by  him 
in  work  and  materials  at  a  particular  time,  as 
affectine  the  validity  of  bonds  issued  at  such 
time,  only  the  labor  and  materials  actually  paid 
for  by  the  contractor  can  be  taken  into  account, 
even  if  stock  paid  for,  but  not  Issued,  can  be 
considered;  since  the  corporation  is  liable  for  the 
Uibor  and  materials  not  paid  for. 

Bill  b7  PUUp  P.  BiOur,  recdrer  of  the 
Pblli^elplila  ft  Seashore  BaJlway  Gompaiiy, 
ftsalDst  the  Guarantee  Tnwt  ft  Bafe-Deposlt 
Company  and  othen,  to  dedare  void  a  mort- 
gage on  the  property  of  such  fwmpany.  De- 
cree tax  cwnplalnant  for  part  of  relief 
^ayed 

FhlUp  P.  BakoT,  appointed  recelm  of  on 
InaolTott  ndlroad  ooiporation  whose  roadbed 
and  other  ptoj^eetj  was  corerod  by  a  mort- 
gage, having  KlA  the  entire  property  nnder 
■order  at  the  oonrt  free  of  the  nuHrtgag^  now 
brings  this  bill  agalnsi  all  the  creditors,  of 
whieb  there  are  two  dasses  (those  who  hold 
the  bonds  of  the  railway  company  secured  by 
the  SKKtgage,  and  those  wboee  dalms  are  un- 
secured exceipt  by  judgments  recorered  sub- 
ject to  the  mortgive),  for  the  purpose  of  ob- 
taining and  distributing  the  proceeds  of  the 
Mile;   This  becomes,  in  effect,  a  bill  of  In- 


terpleador  by  the  receiver.  In  an  action  by 
the  judgment  creditors  agiUnst  the  claimants 
under  the  mortgage. 

This  Is,  in  form,  a  bill  by  the  receiver  of  an 
InsolTMit  railroad  corporation,  appointed  by 
this  <»>urt,  praying  that  a  certain  mortgage 
which  covers  the  roadbed  and  other  property 
of  the  company  may  be  declared  to  be  void. 
Id  effect,  however,  as  matters  now  stand,  it  Is 
a  bin  of  Interpleader.  The  roadbed,  and  all 
the  property  of  the  railroad,  has  been  sold 
by  the  receiyer  by  order  of  this  court,  pend- 
ing the  snlt,  free  and  dear  of  the  mortgage, 
and  the  proceeds  are  In  hts  hands  to  be  dis- 
tributed; and,  under  the  prayer  for  other 
relief,  he  asks  the  direction  of  the  court  in 
their  distribution.  AU  the  creditors  of  the 
InsolToit  corporation  of  every  class  hare 
been  made  parties,  and  the  real  contest  Is  be- 
tween  them.  There  are,  primarily,  two  class- 
es of  creditors,— those  who  bold  the  bonds  of 
the  railway  company  secured  by  the  mort- 
gage directly  attacked  by  the  receiver,  and 
those  whose  claims  are  unsecured  except  by 
Judgments  recovered  subject  to  the  mortgage. 
The  bondholders,  howevw,  are  disputing 
among  themselves  as  to  which  are  entitled  to 
partldpate  In  the  fund;  and  it  may  be  here 
observed  that.  If  any  of  the  bonds  are  held 
to  be  entitled  to  the  boi^t  of  the  Wen  of 
the  mortgage,  then  there  are  enough  of  that 
character  to  absorb  the  whole  fund,  which  is 
less  than  9200,000.  The  particular  allega- 
tions of  the  bill  and  answer  are  not 'im- 
portant The  serious  matter  Insisted  upon 
at  the  hearing  was  that  the  bonds  were  Is- 
sued In  advance  and  excess  of  the  paymaits 
on  accoimt  of  stock  subscriptions,  in  viola- 
tion of  the  provisions  of  the  act  of  February 
19,  1878  (Supp.  Revision,  p.  824).  A  general 
outline  ot  the  facts,  as  devdoped  at  the  bear- 
ing. Is  as  follows: 

The  Insolvent  company,  the  Philadelphia  ft 
SeasbOTO  Railway  Company,  was  formed  by 
artldes  of  assoclatkm  altered  Into  on  the  6tb 
day  of  August  1880,  by  16  gentlemtfi.  and  the 
object  of  the  organlzathm  was  to  build  a 
railway  from  the  village  of  Win  slow,  on  the 
line  of  flie  Philadelphia  ft  Atlantic  City  BaU- 
way.  in  the  coun^  Camden  and  state  of 
New  Jers^,  to  the  borouglrof  Sea  Isle  City, 
In  the  county  ot  Cape  May  and  state  of  New 
Jers^.  The  amount  of  the  capital  stock  was 
declared  to  be  9000,000,  to  be  divided  Into 
18,000  shares,  of  $00  each,  and  the  length  of 
the  rood  was  stated  to  be  35  miles,  though, 
in  point  of  fact,  It  was  about  40  miles.  All 
of  those  16  genttemen  were  declared,  by  Its 
provlsl<ms,  to  be  directors  for  the  flret  year. 
They  were  stated  to  be  13  In  number,  but,  in 
point  of  fact,  each  of  the  16  was  named  as  a 
director.  The  artldes  of  association  were 
not  filed  with  the  secretary  of  state  until 
the  mh  of  November,  1888,  on  which  day 
the  company  paid  $70^000-92,000  a  mile  upon 
35  miles  of  the  road— to  the  state  tratsurer. 
The  artldes  of  association  otmtained  sub- 
scriptions to  the  stock  amounting  to  1,400 
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■hares,  or  $70,000.  Of  tbeae,  Oftmrd  K. 
Wood,  of  Phfladtipbla,  aubsnlbea  7S4  shares; 
John  J.  Deery,  of  Philadelphia,  subscribed 
GGO.  The  ranalnlng  146  shares  were  sub- 
seilbed  by  the  others  of  the  16  gentlemen 
vbo  signed  the  arHcIes,  In  snms  rarylng  from 
1  to  40  shares.  Of  the  $70,000  paid  to  the 
-state  ti'easnrer  on  the  18th  November, 
1889,  $60,700  iras  furnished  by  Mr.  Edward 
Wood  under  an  &gre«nent  comprised  In  a 
resolution  of  the  board  of  directors  adopted 
on  the  3d  day  of  October,  1889,  In  these 
words:  "Whereas,  It  Is  Important  that  the 
charter  of  the  Philadelphia  &  Seashore  Rail- 
way Company  should  be  obtained  at  oaee.  In 
-order  to  secure  business  during  the  season 
flf  1890,  from  which  a  profit  of  many  thou- 
sand doltars  Is  looked  for,  and  to  save  loss 
of  Interest  and  waste  on  moneys  collected, 
and  to  secure  more  prompt  and  ^cAent  work 
In  construction;  and  whereas,  sufficient  mon- 
eys have  not  yet  been  recelyed  from  sub- 
scrilKTS  to  ISie  stock  of  said  company  nnder 
the  ten  per  cent,  call  to  pay  the  required 
state  deposit;  and  whereas,  Edward  B. 
Wood  has  agreed  to  pay  upon  his  subscrip- 
tion to  said  stodc  sufficient  In  excess  of  the 
ten  per  cent  oUIed  in  to  make  tSie  necessary 
amount  for  d^oslt,  namely,  sercnty  thon- 
-sand  dollars,  oa  condition  of  being  protected 
against  loss  and  giunntled  tn  the  return  o< 
the  same  as  soon  as  other  payments  upon 
stofk  of  the  company,  whether  by  himself  or 
other  parties,  amount  to  the  said  sum  of  sev- 
•enty  thousand  dollars:  Tlierefore  be  It  re- 
solTOd,  that  the  said  Bdward  B.  Wood  shall 
"be,  and  Is  hereby,  constituted  the  proper  of- 
tleer  of  this  company  to  collect  the  amount 
of  this  deposit  by  Installments  from  the  state 
as  the  same  may  become  repayable  to  this 
company,  by  reason  of  the  progress  of  eon- 
struction  on  Its  road,  and  apply  the  amomits 
■so  received  In  repayment  <tf  his  said  advance 
payment  Further  resolved,  that  in  ease  ct 
the  abandonment  of  the  construction  of  the 
«ald  road  so  proposed  by  this  company, 
whether  caused  by  the  failure  on  the  part  tst 
aubscrlbers  to  make  good  their  subscriptions 
or  otherwise,  the  said  admnce  payment  of 
the  said  Wood  shall  at  once  be  repaid  to  him; 
and  after  six  m'bnths  from  date  of  d^mslt, 
unless  he  shall  be  reimbursed  his  said  ad- 
vance, he  Shalt  be  the  sole  Judge  of  whether 
such  abandonment  shall  be  necessary,  and 
in  such  event  the  officers  of  this  company 
are  hereby  instructed  to  render  him  all  nec- 
essary assistance  to  collect  from  the  state 
said  deposit  Further  resolved,  that  said 
Edward  B.  Wood  is  hereby  empowered  to 
■draw  upon  the  treasurer  of  the  company  for 
the  two  per  cent  premium  charged  by  the 
Trust  Company  of  North  America,  which  he 
has  been  required  to  pay  to  obtain  the  said 
funds." 

This  resolution,  taken  In  connection  with 
the  fact  that  the  total  amount  of  snbscrip- 
tltms  contained  tn  the  articles  Of  association 
amounted  to  just  $70,000,  indicates  that,  be- 


tween the  date  of  the  artldes  of  aaHx^atloo 

(August  Gtb)  and  the  date  of  this  resolntlon, 
oonsldeiable  additional  subscriptions  to  stock 
had  been  made.  In  pidnt  of  -Aiet,  this  wu 
true,  as  the  books  show  that  large  anbscrip- 
tlons  to  stock  were  actually  at  some  time 
made  in  addition  to  those  mentioned  in  the 
articles  of  association;  and  over  $10,000  bad. 
before  November  18. 1^89,  been  paid  in  there- 
on by  numw>u8  pwsons  on  account  of  stodc 
subscriptions;  but  the  subscrtptiMi  books  or 
lists,  or  whatever  evidence  there  may  have 
been  of  the  actual  subscriptions  of  stock  out- 
side of  the  articles  of  assoclattom,  were  not 
produced,  and  appear  to  have  been  destroyed 
or  suppressed  by  the  agaits  or  cAcos  of 
the  company,  and  never  to  have  come  to  the 
hands  of  the  recover.  Mr.  Wood  raised  this 
$60,706  by  temporary  loans  on  elthw  his  own 
credit  or  the  credit  of  the  company,  or  both 
He  aiipears  to  have  bad  very  Itttle,  if  any, 
tree  capital  of  his  own  to  invest  tn  fbe  en- 
terprise. Subsequently,  on  the  20tta  of  No- 
vember, 18S9,  Mr.  Wood  reined  his  posttioo 
as  director  and  treasurer  of  the  compaoy, 
and  entered  Into  a  contract  with  the  com- 
pany <Hi  the  27th  day  of  Novendier,  1889, 
wliich  may  be  best  understood  by  setting  It 
out  In  full: 

"Agreement  between  the  miUadelphla  A 
Seashore  Railway  Company,  m  oorpmatitm 
under  the  laws  of  the  state  of  S«w  Jersey,  of 
the  first  part  and  Edward  B.  Wood,  of  Phila- 
delphia, of  the  second  part:  Whereaa,the  par- 
ty of  the  fli-st  part  desires  to  build  a  lallroad 
from  Wlnslow  Junction,  on  tiie  Philadelphia  A 
Atlantic  City  Railroad,  to  points  hi  Cape  May 
ooonty;  and  whereas,  the  party  of  the  eeeond 
part  is  fomlllar  with  the  ctmstmctlon  of  rail- 
roads, and  la  also  the  holder  of  a  certain  val- 
uable contract  or  traffic  agreement  with  tlie 
Philadelphia  &  Atlantic  City  Bailroad  Com- 
pany, securing  to  him  and  bis  assigns  a  oon- 
.necti<m  with  that  road  and  business  facili- 
ties believed  valuable  to  the  extmt  tst  many 
thousand  dollars  of  annual  Income:  Now, 
therefore,  this  agreement  wltnesseth; 

"First  That  said  party  of  second  part 
agrees  to  construct  for  party  of  first  part  a 
railroad  from  Wtnslow  Junction,  on  the  sys- 
tem of  the  Philadelphia  &  Beading  Railroad, 
to  a  point  on  theseashore,  at  Ludlam's  Beach, 
as  near  as  may  be  to  Corson's  Inlet,  and  ex- 
tending thence,  through  the  city  of  Sea  Isle, 
to  the  southwestern  portion  of  the  Island; 
provided,  always,  that  the  said  party  of  the 
first  part  or  the  landowners  along  the  line 
of  said  proposed  railroad  and  the  city  au- 
thorities of  Sea  Isle,  shall  grant  a  suitable 
and  convenient  "rlgtit  of  way*  for  this  pur- 
pose; and  provided,  further,  that  the  party 
of  the  first  part  will  in  due  course  and  shfHt- 
ly  hereafter  organize,  or  render  every  proper 
assistance  to  the  process  of  organising,  a 
railroad  comiany  to  build  a  railroad,  whlcii 
shall  sei*ve  as  an  extension  or  branch,  from 
near  Tucluhoe  to  the  city  of  Cape  May,  and 
also  that  said  party  oC  the  first  part  hereby 
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agrees  that  any  coatmet  It  may  make,  In- 
flnenre.  or  control  for  building  tbe  same 
shall  be  slrea  to  mt<L  party  of  Hw  Becond 
part  npoa  tbe  same  smeral  tct-ms  and  oon- 
dldons,  so  for  aa  tber  may  be  tbereto  appli- 
cable, as  tboee  wb^cli  govern  this  oontzaot  tor 
bulldliig  the  Use  to  Sea  l6l& 

"Second.  That  It  is  agreed  said  railroad 
dual  be  bnllt  with  seroity  pound  ateiA  ralla, 
of  best  qoallty;  tbat  bolts  and  fastentnga 
shall  be  equal  to  PennaylTanIa  standard,  and 
ties  of  standard  aiae  and  weight;  and  that 
tlie  grades  of  the  road  to  be  built  shall  be 
equally  fiiTmble  to  tnfflc  as  those  on  Phila- 
delphia &  Atlantic  Olty  Railroad.  . 

"Tbbrd.  Tbat  ft  la  also  agreed  that  party 
of  aeeond  part  sball  erect  attractlTe  and  com- 
modious station  honses.  svffldent^tn  his  opin- 
ion, to  accommodate  tho  business  of 
place,  and  to  equip  tbe  road  with  such  roll- 
ing stock  aa  be  shall  comatder  requMte  for 
Its  burtness;  ^nrlded,  that  oa  the  comple- 
tion of  siUd  road,  and  4tf  Its  ooutenqrtated  ez- 
tension  to  Cape  Blay,  the  total  rplllng-«tOfAL 
OQolpmant  idiall  not  be  less  ttxta  six  loeomo- 
tlves,  thirty  passenger  coaches,  and  thirty 
freight,  gottd^  and  construction  cars. 

"Fonrth.  Tbat  the  price  to  be  paid  to  said 
Wood  for  construct  km  and  equipment  of  the 
railroad  to  Sea  Isle  GUy  shall  be  five  bon- 
dred  and  fifty  thousand  doUars  (|KO,000)  In 
the  vtodt  of  this  eonqumy,  and  a  like  amount 
In  the  first  mortgage  bonda  thereof;  and  the 
said  Wood  also  agrees  to  crastmct  the  Une 
from  Tnckahoc  to  Cape  May  for  three  hun- 
dred and  fifty  thcnnnd  dollars  In 
the  stock  of  this  company,  and  a  like  amount 
In  its  first  mortgage  bonds,  as  aforesaid;  pro- 
Tided,  flat  the  total  amount  to  be  humed  to 
the  said  Wood  tat  all  the  rnllway  construc- 
tlou  and  eqalpmant  whldi  he  herein  undeiv 
takes  Shan  net  caceefl  nine  hundred  thoa- 
laud  dfdlars  (990O/K)O)  of  thesto^.  and  nine 
hundred  thonsand  dollars  ^900,000)  of  the 
bonds,  of  this  company.  Prorlded,  further, 
that  no  part  of  «tld  mtatgage  bonds  ahaU  be 
Issued  until  an  amount  at  leaat  equal  thereto 
shall  have  bam  Issued  of  the  capital  stock 
la  bona  fid«  rvtnm  for  cash,  labor,  or  mate- 
rtal  expended  upon  said  road.  Provided, 
farther,  that  the  said  securities  shall  not  be 
issued  more  rapidly  than  at  the  rate  of  tan 
thousand  dollars  (910,00(9  each  of  stock  and 
boDda  per  mile  In  payment  of  the  construe- 
tton  of  tbe  said  raflroad,  and  the  additional 
tmonnts  doe  to  said  party  of  the  second  part 
■ball  be  held  In  reserve,  and  shall  be  paid 
to  blm  in  due  proportion  as  be  shall  supply 
tbe  equipment  of  locomotives,  passenger 
coached  and  freight  cars;  and  provided  that 
tbe  sum  of  fifty  thousand  dollars  ($50,000) 
eacb  In  stock  and  bonds  out  of  tbe  said  ten 
thousand  dollars  ($10,000)  per  mile  sbaU  be 
beld  as  a  resMre  by  tbe  party  of  the  flrat 
part  until  the  completion  at  the  roadbed  and 
Use  of  rails  to  the  twmlni  detwmlned  upon; 
and  It  la  understood  that  twenty-flve  thon- 
and  dollars  (923,000)  shaU  be  that  part  of  the 
V.31A.00.2— 12 


above  reserve  ol  the  fifty  thousand  aforesaid 
which  shall  be  iqtpUcable  to  the  construction 
of  the  line  to  Sea  Irie,  and  shall  be  payable 
when  said  line  Is  completed,  and  the  addi- 
tional twenQr-flve  thousand  doHars  (925,0(X)> 
Muill  be  i^Ucable  to  the  construction  of  the 
branch  to  (^pe  Hay,  and  payable  on  the  com- 
pletion of  that  road  to  Cape  May  city.  Pro- 
vided, further,  that  the  secnrmes  which  may 
be  Issued  to  said  party  of  second  part  under 
this  contract  shall  not  be  additional  to  those 
due  by  this  company  for  any  subscrlptlonBt 
whether  made  to  Its  atwA  or  to  Its  bonds,  and 
the  said  party  of  the  second  part  shall  at  all 
times  protect  the  said  party  of  tbe  first  part 
In  this  respect  and  shall  stand  ready  to  re* 
celve  cash  at  par  Instead  of  stock  or  bonds, 
as  the  case  may  be,  and  by  so  doing  shall 
permit  the  treasurer  of  the  company  to  re- 
serve out  of  fbe  payments  due  unto  him  as 
much  of  the  stock  or  as  many  of  the  bonds 
as  may  be  needed  to  make  d^verles  to  the 
snbsctiboTB  to  either  of  these  securities. 

"Fifth.  That  It  la  understood  that,  until 
five  hundred  thousand  dollars  ($500,000)  shall 
bave  bem  realised  by  subscriptions  or  from 
sales  of  the  securities  <rf  this  company,  the 
said  party  of  second  part  shall  have  author- 
ity to  make  necessary  purchases  and  con- 
tracts upon  the  credit  of  this  comiiany,  and 
shall  not  be  obliged  to  use  his  own  credit 

"Sixth.  Tbat  this  contract  shall  not  be 
transferable  by  party  of  the  second  part, 
except  by  the  consent  of  board  of  directors 
of  party  of  first  part 

"Seventh.  That,  unless  prevented  by  ad- 
verse litigation,  the  party  of  second  part 
agrees  to  finish  the  said  rafiroad  on  or  be- 
f6re  the  1st  day  of  October,  1S80. 

"Eighth.  That  tbe  cost  of  securing  the 
*rigtats  of  way*  sball  be  borne  by  the  party 
of  second  pai-t 

"Witness  the  signatures  of  the  proper  of- 
ficers of  tbe  company,  attesting  the  corpcHUte 
seal  thereof,  and  of  the  said  E.  R.  Wood, 
this  27th  day  of  November,  1889.  Charles 
W.  Potts,  President  Edward  R.  Wood. 
Witness:  Ghas.  Rudderow,  Jr.  Attestr^.A. 
Benson,  Treas." 

On  the  0th  of  December,  Immediately  fol- 
lowing the  execution  of  this  ctmtract  the 
company  executed  the  mortgage  here  in  con- 
troversy to  tbe  defendant,  the  Guarantee 
Trust  &  Safe-Deposit  Company,  to  secure 
000  bonds  of  $1,000  eacb.  with  Interest  at  0 
per  cent  per  anntun,  payable  semiannually, 
principal  payaUe  in  the  year  1913.  This 
mortage  was  executed  In  pursuance  of  a 
resolution  of  tbe  stockholders  on  the  25th  of 
November,  1889,  In  these  words:  **Resolved, 
that  in  pursuance  of  tbe  authority  contained 
In  an  act  of  the  l^Islature  of  tbe  state  of 
New  Jersey,  entitled  *An  act  to  amend  an 
act  entitled  An  act  to  authorise  the  fcH-ma- 
tt<m  of  railroad  corporations  and  regulate 
tbe  same,  apiroved  April  second,  one  thou- 
sand eight  hundred  and  sevepty-thne';  said 
amndment  having  heen^^y^^^^^^^^^i^g^^ 


178 


ATLAimO  RBPOBTER,  Vol.  81. 


19,  1878,— the  board  of  directors  of  this  com- 
pany be,  and  they  are  hereby,  authorized 
and  empowered  to  make  and  execute  the 
bonds  of  thla  company  to  the  aggregate 
amount  of  nine  hundred  thousand  dollars, 
to  bear  Interest  at  the  rate  of  six  per  cent 
per  annum,  and  to  execute  and  deliver  a 
mortgage  to  the  Guarantee  Trust  &  Safe- 
Deposit  Company,  a  corporation  of  the  state 
of  Pennsylvania,  as  trustee,  on  all  the  lands, 
privileges,  franchises,  and  appurtenances  of, 
and  belonging  to,  this  company,  which  said 
mortgage  shall  constitute  a  Qrst  lien  on  all 
the  railroad  and  branch  lines  of  this  com- 
pany now  In  process  of  construction,  and 
hereafter  to  be  constructed,  Its  cars,  real  es- 
tate, and  franchises,  acquired  and  to  be  ac- 
quired, to  secure  the  payment  of  said  bonds; 
and  that  said  bonds  and  mortgage  shall  be 
in  such  form  as  the  said  board  of  directors 
shall  deem  proper:  provided,  the  said  bonds 
shall  not  be  issued  to  an  amount  exceeding 
the  paid-up  capital  stock  of  this  company, 
and  the  proceeds  of  the  sale  of  said  bonds 
shall  be  used  for  the  purpose  of  aiding  In 
tho  construction  of  said  railroad." 

And  a  corresponding  resolution  of  the  di- 
rectors of  the  company  on  the  same  day,  in 
these  words: 

"Rraolved,  that  In  pnrsuance  of  the  au- 
thority contained  in  the  act  of  the  leglsla- 
tnre  of  the  state  of  New  Jersey,  entitled 
*An  act  to  amend  an  act  entitled  An  act  to 
authorize  the  formation  of  railroad  corpora- 
tions and  relate  the  same,  approved  April 
second,  one  thousand  eight  hundred  and 
eighty-three,'  said  amendment  being  ap- 
proved February  19,  1878;  and  in  further 
pnrsuance  of  the  anthorit^  of  a  resolution  of 
the  stockholders  of  this  company  expressed 
In  their  resolution  adopted  at  a  meeting  held 
on  the  25th  day  of  November,  A.  D.  1889,— 
this  company  do  make  Its  coui>on  bonds  to 
the  amount  of  nine  hundred  thousand  dollars, 
to  wit,  nine  hundred  bonds,  tor  one  thousand 
dollars  each,  to  be  numbered  cwsecntlvely 
from  No.  one  to  nine  hundred,  both  indn- 

slv^Aui  to  be  dated  on  the   day  of 

 ;  A.  D.  1889.  and  to  bear  Interest  at  the 

rate  of  six  per  cent  per  annum.  In  lawful 

money,  payable  semiannually,  on  the  

days  of  and  ,  In  each  year,  until 

the  principal  sum  Is  paid,  and  that  said  bonds 
be  made  In  the  form  following;  provided, 
however,  said  bonds  shall  not  be  Issued  or 
sold  to  an  amount  exceeding  the  paid-up 
capital  stock  of  this  company: 

"  *No.  .  11.000.  United  States  of Amei^ 

lea.  State  of  New  Jersey.  First  Mortgage 
Bond.  The  Philadelphia  &  Seashore  Railway 
Company.  Know  all  men  by  these  presents, 
that  the  Philadelphia  &  Seashore  Railway 
Company,  a  corporation  created  by  the  laws 
of  the  state  of  New  Jersey,  Is  hereby  indebted 
to  the  bearer  hereof  In  the  sum  of  one  thou- 
sand  dollars,  lawful  money  of  the  United 
States  of  America,  which  sum  the  said  com- 
pany promises  to  pay  to  the  bearer  hereof 


on  the  day  of  — — ,  in  the  year  one 

thousand  nine  hundred  and  thirteen,  with  in- 
terest thereon  at  the  rate  of  six  per  centam 
per  annum,  payable  semiannually  at  the  of- 
fice of  the  trustees  In  the  city  of  Philadelphia 

on  the  first  day  of  and  ,  In  eai-l 

year,  upon  presentation  and  surrender  of 
coupons  hereto  annexed,  as  they  severallT 
become  due.  This  bond  is  one  of  a  series  of 
nine  hundred  each,  of  like  date,  tenor, 
amount  and  effect  numbered,  respectlvelr. 
from  one  to  nine  himdred,  inclusive,  and 
amounting  In  the  aggregate  to  nine  hundred 
thousand  dollars;  and  the  payment  of  &id 
and  all  o(  which  Is  equally  secured  by  a  deed 

of  trust  or  mortgage  bearing  date  the  

day  of  ,  eighteen  hundred  and  elghtr 

nine,  duly  executed  and  delivered  by  the  said 
railway  company  to  the  Guarantee  Trust  & 
Safe-Deposit  Company,  trustee,  covering  tho 
railroad  of  the  said  company,  and  Its  equip- 
ments, appurtenances,  property,  franchises, 
and  things  In  the  said  deed  of  trust  or  mort 
gage  mentioned  and  described.  Provide<l. 
however,  that  In  case  of  nonpayment  of  anr 
half-yearly  Installment  of  interest  on  this  or 
any  of  said  bonds,  which  shall  have  becomf 
payable  and  shall  have  been  donanded.  and 
the  continuance  of  such  default  for  the  pe- 
riod of  ninety  days  after  any  such  demand, 
the  principal  of  this  bond  shall  become  doe 
ta  the  manner  and  with  the  effect  provided 
In  the  deed  of  trust  or  mortgage  securing  the 
payment  of  the  same,  hereinbefore  men- 
tioned. The  commission  on  business  paid  to 
this  company  from  the  Philad^phla  &  Reai) 
ing  Railroad  system  under  the  traffic  agree- 
ment signed  March  23,  1880,  shall  be  nstA 
for  the  general  purposes  of  the  company,  and 
to  that  extent  lightens  the  interest  charge 
upon  the  Philadelphia  &  Seashore  Railwnv 
Company,  This  bond  shall  pass  by  delivery, 
or  It  may  be  registered  by  its  owner  on  the 
books  of  the  company  at  the  transfer  ageni? 
of  said  the  Philadelphia  &  Seashore  Rallwaj 
Company,  after  a  registration  of  ownership 
certified  thereon  by  the  transfer  agent  of  the 
company.  No  transfer,  except  upon  the 
books  of  the  company,  shall  be  TBlld  unless 
the  last  transfer  shall  have  been  to  bearer, 
and  transferability  by  delivery  thereof  re- 
stored; but  this  bond  shall  continue  subject 
to  successive  registrations  and  transfers  to 
bearer,  as  aforesaid,  at  the  optlixi  of  the 
bolder.  This  bond  shall  not  become  ob- 
ligatory until  it  shall  have  been  authenti- 
cated by  a  certificate  indorsed  hwew  and 
signed  by  the  trustee  named  above,  or  Its 
successors,  as  such  trustee.  In  witness 
whereof,  the  said  Philadelphia  &  Seashore 
Railway  Company  has  caused  Its  corporate 
seal  to  be  hereunto  affixed,  and  the  same  to 
be  attested  by  the  signatures  of  its  president 
and  secretary,  and  has  also  caused  the  coa- 
pon  hereto  annexed  to  be  signed  tlie  treas- 
urer this  day  of  — ,  in  the  year  cme 

thousand  eight  hundred  and  eighty-nine.* 
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Ity  aforesaid,  and  to  secure  tbe  payment  of 
said  bonds  to  be  made  and  Issued  as  provid- 
ed in  the  above  resolntlons,  tills  company 
do  make,  execute,  and  deliver  to  the  Guaran- 
tee Trust  A  Safe-Deposit  Company,  a  cor- 
poration of  the  state  of  Pennsylvania,  as 
mortgagee  In  tmet,  a  mortgage  upon  all  the 
railroad  and  branch  lines  of  this  company 
now  In  process  of  construction  or  hereafter 
to  be  conatmcted.  Its  cars,  real  estate,  and 
franchises,  acquired  and  to  be  acquired,  to 
be  more  fully  described  In  said  mortgage, 
with  the  hereditaments  and  appurtenances 
thereto  belonging  or  appertaining." 

The  mortgage  recites  these  resolutions,  and 
gives  the  form  of  the  bonds,  and  conveys  "all 
the  right,  title,  and  interest  of  the  said  par^ 
ty  of  the  first  part  In  and  to  all  the  railroad 
and  property  now  owned  or  hereafter  to  be 
acquired  by  the  party  of  the  first  part,  that 
ia  to  say,  all  of  its  railroad  now  made  or  In 
operation,  and  constructed  and  yet  to  be  con- 
structed, Including  its  main  line  and  branch 
line  or  lines,  and  including  the  right  of  way, 
roadbed,  Buperatmcture,  Iron,  ties,  splices, 
chains,  bolts,  nuts,  and  spikes,  all  lands  and 
depot  groimds,  station  bouses  and  depots, 
fences,  viaducts,  bridges,  timber,  materials, 
and  property  purchased  or  to  be  pondiased 
for  the  construction,  equipment,  or  operation 
of  said  road,  aU  machine  shops,  tools.  Imple- 
ments, and  personal  property  used  thereim 
or  upon  or  along  the  line  of  said  railroad, 
or  at  its  staticus,  all  engines,  tenders,  cars, 
and  madalnery,  all  kinds  of  rolling  stock, 
whether  now  owned  or  hereafter  purchased 
1?  said  party  of  tbe  first  part,  and  all  other 
property  of  said  company,  and  all  Its  rights 
and  privileges  therein  or  appertaining  there- 
to, and  all  the  revenues,  tolls,  and  Income  of 
said  railroad  and  prop^ty,  and  all  the  fran- 
chises and  rights  of  the  said  party  of  the 
first  part,  and  all  property  and  rights  ac- 
quired by  virtue  and  under  authority  there- 
of, DOW  owned  or  hereafter  to  be  acquired; 
and  together,  also,  with  all  and  singular  the 
estate,  rights,  liberties,  privileges,  heredlta- 
menti^  and  appurtenances  whatsoever  unto 
the  herein  granted  and  mentioned  premises, 
estate,  propraiy,  rights,  privileges,  and  fran- 
chises belonging  or  appertaining,  or  to  be- 
long or  appertain,  and  the  reversions  and  re- 
mainders, tolls.  Incomes,  earnings,  rents,  is- 
sues, and  profits  thereof,  accruing  or  to  ac- 
cme  from  the  same  or  any  part  thereof; 
to  have  and  to  hold  the  abore-descrlbed  and 
herein  granted  property,  rights,  franchises, 
and  appurtautnces  unto  the  said  party  of 
the  setwod  part,  their  successors  and  assigns, 
ftnever,  tax  the  <»ily  proper  use,  benefit,  and 
behoof  of  said  party  of  the  second  part,  th^ 
snccessors  and  assigns.*'  It  also  contained  a 
eormant  on  tbe  part  of  the  mortgage  for 
future  ccmTcgrance  of  sutaeqofHitly  acquired 
pfoperty  and  for  gmeial  further  assuranca 
On  the  8th  ot  Augnst,  1889,  the  16  goitle- 
men  who  organized  tbe  Seashore  Company, 
Uisetber  with  John  J.  O'Nell,— 17  In  aU,~ 


signed  articles  of  association  for  the  incor- 
poration of  the  Tuckahoe  &  Cape  May  Itail- 
road  Company,  the  object  of  which  was  to 
buUd  a  railway  from  Tuckahoe,  on  tbe  line 
of  the  Philadelphia  A  Seashore  Railway,  to 
Cape  May,  a  distance  of  26  mfies,  and  the 
amount  of  the  capital  stock  was  (400,000. 
The  directors  named  were  12  of  the  genUe- 
men  named  as  directors  of  the  Sea  Isle  City 
Company,  with  the  addition  of  Mr.  John  J. 
O'Nell.  These  articles  were  filed  with  the 
secretary  of  state,  and  tbe  deposit  of  $ijO,- 
000  made  with  the  state  treasurer  on  Feb- 
ruary 4,  1800.  If  both  these  roads  had  been 
completed,  the  result  would  have  been  a  com- 
plete connection  by  rail  from  Camden,  via 
Winslow  Junction,  to  Cape  May  city,  as  well 
as  to  Sea  Isle  City,  which  Is  some  seven  or 
eight  mUes  south  of  Tuckahoe. 

On  the  16th  of  December,  1889,  Mr.  B.  R. 
Wood  executed  a  contract  with  one  B.  A. 
Tennis  for  the  construction  of  tbe  Tuckahoe 
branch,  as  follows:  "Articles  of  agreement 
made  and  concluded  this  16th  day  of  Decem- 
ber, 1889,  by  and  between  S.  A.  Tennis,  party 
of  the  first  part,  and  the  Philadelphia  A  Sea- 
shore Railway  Company,  by  their  contractor 
in  chief,  party  of  the  second  part,  witnesseth, 
that  for  and  In  consideration  of  tbe  payments 
and  covenants  h^Inafter  mentioned,  to  be 
performed  by  the  said  party  of  tbe  second 
part,  the  said  party  of  the  first  part  doth 
hereby  covenant  and  agree  to  construct  and 
flnlsh,  in  a  thorough,  workmanlike,  and  sub- 
stantial manner,  and  to  tbe  acceptance  of  tbe 
engineer  of  said  party  of  tbe  second  i>art, 
all  the  grading,  masonry,  and  all  other  work 
to  which  prices  are  affixed,  on  sections  num- 
bered four  and  five  of  tbe  said  work,  to  be 
finished  In  all  respects  as  described  in  the 
following  speclflcationa.  •  *  *  Sections 
four  and  five  extend  from  main  line,  at  Tuck- 
ahoe, to  Gape  May  city.  *  •  *  The  said 
Philaddphla  A  Seashore  Railway  Company 
reserves  tbe  rl^t  to  make  altaratlons,  at  any 
time  during  the  progress  of  the  work,  in  the 
alignment  or  grades;  to  change  the  limits 
of  sections;  to  Yary  the  dimension^  and 
change  the  location  of  structures;  or  to  sub- 
stitute one  kind  of  work  for  another.  •  •  • 
In  witness  whereof  tbe  said  parties  hereto 
have  hereunto  set  their  hands  and  seals,  the 
party  of  the  first  part  by  his  own  hand  and 
seal,  and  the  party  of  the  second  part  by  the 
signature  of  their  anth^urlsed  agent  and  con- 
tractor In  chief,  the  day  and  year  first  above 
mentioned.  EL  A  Tennis.  Phlla.  A  Sea- 
shore Ry.  Co.,  per  B.  R.  Wood.  In  presence 
of  G.  L.  Williams." 

This  contract  was  not  expressly  autiiorlzed 
any  record^  action  ot  the  directors  of  the 
Seashore  road,  and  tbe  evidence  falls  to  show 
affirmatively  that  they  knew  of  it  at  the  time 
of  its  ei^ecntlon,  but  tiiey  did  know  of  It 
subsequently.  Mr.  Wood  commenced  work 
Iqr  subcontractors  on  the  main  line  In  De- 
cember, 1889,  and  Tennis  commenced  on  tiie 
Gape  May  branch  «l«»%gi^t|^.^G^Oygte 
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on  the  main  line  was  pushed  with  consider- 
able  vigor.  Prom  the  start.  Wood  had  com- 
plete contn^  of  all  the  bonds  actually  banded 
out  by  the  trust  company  np  to  some  time  In 
the  fall  of  1S90,  when  a  rupture  between 
him  and  the  directors  occurred,  and  they  as- 
sumed and  acquired  control  of  the  unused 
bonds.  The  deliveries  by  the  trust  company 
to  the  railway  company,  as  shown  by  the 
trust  company's  books,  were  as  follows:  De- 
cember 27,  1889,  Nos.  1-100;  February  6, 
ISOO,  Nos.  101-150;  April  8,  1800,  Nos.  151- 
200:  April  28,  1S90,  Nos.  201-250;  May  17, 
1800,  Nos.  251-300;  June  18,  1890,  Nos.  801- 
380;  July  2, 1890,  Nos.  331-430;  and  August 
21,  1680,  Nos.  431-500.  Nos.  466-500,  inclu- 
sive, were  recalled  and  returned  to  the  trust 
company  on  the  3d  of  September,  1890.  This 
was  shortly  after  the  rupture  between  Mr. 
Wood  and  the  directors  of  the  company.  On 
the  14th  of  May,  1891,  the  trust  company  de- 
livered 297  bonds  (Nob.  460-762)  to  the  direct- 
ors. These  issues,  excepting  those  last  nam- 
ed, were  used  by  Wood,  sometimes  by  actual 
sales,  at  first  at  or  near  par;  sometimes  by 
pledging  as  collateral  to  loans  made  on  the 
notes  of  tfae  railway  company;  sometimes 
for  construction  materials  to  be  furnished  to 
the  company;  and  sometimes  as  collateral 
to  his  own  notes.  The  company's  books  do 
not  show  all  of  these  transactions,  and  the 
date  when  each  bond  was  actually  banded 
out  to  an  actual  holder,  other  than  Wood, 
must  be  determined,  so  far  as  it  can  be  deter- 
mined, In  part  by  the  books,  and  In  part  by 
other  evidence.  Counting  the  $60,706  paid 
In  by  Wood  at  and  before  November  18, 1889, 
— the  date  of  the  filing  of  the  articles  of  asso- 
ciation with  the  secretary  of  state  and  pay- 
ing the  deposit  to  the  state  treasurer,— as  so 
much  paid  on  account  of  capital  stock,  makes 
the  total  paid  in  for  stock  account,  Novem- 
ber 27,  1889,  ¥79,116.50.  On  that  day  900 
shares  of  stock  were  Issued  to  B.  R.  Wood, 
but  no  further  payment  on  account  of  stock 
had  been  made  by  him,  and  In  fact  no  more 
ever  was  paid  by  him,  so  far  as  any  books 
sbow  On  the  same  day  (November  27, 
1889)  the  contract  for  the  construction  of  the 
railroad,  above  set  forth,  warn  executed.  On 
the  29th  of  November,  500  additional  shares 
were  issued  to  Wood,  but  were  immediately 
surrendered  to  the  company  for  the  purpose, 
as  the  circumstances  Indicate  and  as  appears 
by  the  entries  on  the  cashbo(A,  of  being  held 
in  trust  by  the  directors  to  secure  certain  of 
them  who  had  advanced  to  Wood  part  of  the 
$60,700  which  he  had  paid  in  on  stock  ac- 
count On  the  10th  of  December,  1889^  there 
bad  been  paid  In  on  the  stock  of  the  company 
$2,075  additional  to  the  $79,116.60  previously 
paid,  making  a  total  of  $82,091.  On  that  day 
70  bonds  (Nos.  1-70,  inclusive)  were  men- 
tioned on  the  books  as  delivered  to  Mr.  Wood, 
but  were  not  charged  to  him.  These  bonds 
were  passed  away  by  Wood  to  diver*  tadJ- 
vEdtuils,  and  have  all  l>een  presented  or  ac- 
counted for  except  Nos.  87  and  88^  the  bold- 


ers  of  which  have  not  appeared.  On  Jan- 
uary 6,  1890,  18  bonds  (Noa.  71-83,  inclosir«l 
were  delivered  to  the  Fourth  Street  Natiynai 
Bank  of  Philadelphia  as  collateral  to  a  loan 
on  a  note  of  the  company  for  $10,000,  actual 
cash,  less  discount  paid  to  the  company,  and 
entered  on  the  cashlKX^  On  January  31, 
1890,  13  bonds  (Nos.  84-M,  Inclusive)  were 
delivered  to  the  New  Jersey  Trust  &  Safe- 
Deposit  Company  to  secure  a  loan  on  the 
note  of  the  company  for  $10,000,  actual  cash 
paid  to  the  company,  and  entered  on  the 
cashbook.  At  that  date  there  had  been  paid 
In  ou  account  of  capital  stock  since  Decem- 
ber 10,  1889,  $18,020,  making  a  total  of  cash 
paid  In  on  account  of  stock,  January  30, 
1800,  $100,111.  On  February  6,  1890,  there 
had  been  paid  in  tfae  addltiooal  sum  of  ¥1,- 
585  on  8tod£  account,  making  a  total  of  $101,- 
696;  and  on  that  day  16  bonds  (Nos.  97-111. 
IncluslTe)  were  Issued  to  the  defendant  the 
Bethlehem  Iron  Company,  as  collateral  to  a 
contract  entered  Into  by  that  company  with 
the  I'hliudelphla  &  Seashore  Company  for 
fumlshEng  steel  rails  for  Its  road.  This  con- 
tract was  dated  September  5,  1889,  before 
the  corporate  existence  was  perfected,  and 
executed  on  behalf  of  the  company  by  E.  R. 
Wood  as  treasurer.  There  Is  no  entry  on  the 
minutes  of  noy  authority  by  the  directors  to 
execute  It.  It  provided  for  the  delivery,  io 
instailments,  of  7,000  tons  of  rails,  at  $2825 
per  gross  ton,  payable  half  In  cash  upon  de- 
livery, and  the  imlance  in  the  four-months 
notes  of  the  railroad  company  indorsed  by 
Wood,  with  bonds  of  the  company  at  80  per 
cent,  of  par  value  as  collateral.  This  deliv- 
ery of  bonds  to  the  Bethlehem  Iron  Comp.iiiy 
was  about  $10,000  in  excess  of  the  amomit 
paid  in  on  stock  account  at  that  date.  From 
this  time  on  there  were  further  payments  od 
account  of  stock  until  the  total  amounted  to 
$161,905;  but  the  Issues  of  bonds  were  al- 
ways In  excess  of  the  amount  at  the  time 
thereof  paid  In  on  account  of  capital  stock, 
unless  there  was  work  done  and  paid  for  by 
Wood,  on  his  contract,  in  excess  of  what  be 
had  received  from  the  company,  which  could 
properly  be  credited  to  him  as  so  much  •cash 
paid  on  account  of  stock  issued  to  him  in  ex- 
cess of  the  payment  of  $80,706  made  by  him 
on  stock  account  prior  to  NorembOT  18,  1889. 
Whether  there  was  any  such  excess  Is  a  dis- 
puted fact  in  the  case. 

There  were  issued  to  Wood  altogether  7.840 
shares  of  stock,  of  which  he  still  holds  7,590: 
and  there  were  Issued  to  other  parties,  priu* 
to  the  rupture  between  Wood  and  the  direct- 
ors, 2.338  shares  of  stodt.  Some  of  this  was 
actimlly  paid  for  in  cash,  and  as  to  some 
there  Is  no  evidence  whether  it  was  paid  for 
or  not  There  were  also  moneys  paid  In  oa 
account  of  stock  subscriptions  for  which 
no  stock  was  Issued.  The  total  amount  paid 
in  on  stock  accoimt  Is  $101,905,  locludlng  the 
$60,706  paid  by  Wood.  All  of  the  465  bonds 
delivered  to  ttie  railway  company  by  the 
trust  company  during^  Wp(»d^  ^qoQtrol  wore 
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passed  awa7  by  him,  and  are  In  the  bands 
of  parties  claiming  to  be  bMia  fide  holders, 
and  have  been  presented  to  the  complainant 
with  a  demand  of  paymoit,  except  Nob.  37 
and  38,  above  mentioned,  and  Nos.  440-453, 
iDcIuslye,  held  by  the  defendant  the  Phila- 
delphia Warehouse  Company  as  coUatravl 
security  for  a  balance  of  $577.71,  due  for 
money  advanced  to  the  Bethlehem  Iron  Com- 
pany xtpon  rails.  Early  In  the  smnmer  of 
1890,  the  Philadelphia  &  Seashore  road,  as 
far  as  Tackahoe,  was  so  nearly  finished  that 
trains  conld  be  run  upon  It  About  9100,000 
had  also  been  paid  out  in  cash  or  bonds  by 
Wood,  claiming  to  act  in  behalf  of  the  Phila- 
delphia &  Seashore  road,  sometimes  In  his 
own  checks,  and  sometimes  In  the  checks  of 
the  Philadelphia  &  Seashore  Company,  in 
procuring  rights  of  way  and  terminals  for 
and  in  constmction  of  the  Tuckahoe  St  Cape 
May  road.  The  construction  of  the  Tuckahoe 
&  Oape  May  road  was  not  so  far  advanced 
ns  Tliat  of  the  main  line,  and  trains  could  not 
be  ran  upon  It.  No  money  bad  beeq  paid  In 
on  account  of  stock  of  the  Tuckahoe  road,  and 
DO  Stock  or  bonds  of  that  road  had  at  that 
time  been  tssned.  Besides  the  money  actual- 
ly paid  oat  for  its  construction,  as  above 
stated,  the  Philadelphia  &  Seashore  road  was 
In  debt  on  Its  (the  Tuckahoe  &  Cape  May 
Railroad's)  account  for  (42,160.73,  Including 
therms  so  many  of  the  rails  contracted  for 
from  the  Bethlehem  Iron  Company  as  were 
intended  for  use  on  that  road,  and  yet  un- 
paid for.  In  addition  to  this  indebtedness, 
the  Philadelphia  &  Seash<»-e  road  was  also 
indebted  to  other  parties  In  the  sum  of  $302,- 
522.04,  unpaid  claims  for  wor'k  done  upon 
the  main  line.  This  Indebtedness  had  been 
incurred  by  Wood  under  the  clause  In  his 
contract  authorizing  him  to  pledge  the  credit 
of  the  company.  This  state  of  affairs  so  em- 
barrassed both  the  company  and  Mr.  Wood 
that  DO  more  money  could  be  'raised,  and 
further  work  was  stopped. 

In  the  month  of  August,  1S90,  the  board 
of  directors  began  an  Investigation  of  the 
affairs  of  the  company,  and,  on  the  2d  of 
Septembw,  passed  a  resolution  the  result  of 
which  was  to  take  away  the  control  of  the 
affairs  of  the  company  from  Mr.  Wood,  and 
place  it  In  the  hands  of  a  finance  committee 
of  the  board;  and,  on  the  15th  of  Septem- 
ber, they  passed  a  resolution  excluding  Mr. 
Wood  from  the  privilege  previously  accorded 
him  of  attending  meetings  of  the  board,  and 
employed  counsel  to  ascertain  their  rights 
under  the  contract  of  November  27, 18S9.  On 
the  7th  of  October,  1890,  report  of  the  condi- 
tion of  tbe  road  was  made  to  the  board  by  a 
coDiDiittee,  and  on  the  14th  of  October  the 
board  rescinded  the  contract  with  Mr.  Wood, 
took  the  construction  of  the  road  out  of  his 
bands,  and  attempted  to  go  on  with  it  them- 
selves by  a  contract  with  one  Jamison.  Short- 
ly after  this  meeting  of  Octol>er  14th,  to  wit, 
OD  the  25th  of  October,  Mr.  Wood  filed  a  bill  in 
this  court  against  the  company  and  the  Indi- 


vidual direfTtors,  asking  that  the  contract 
might  be  specifically  performed,  and  that  the 
resolution  of  October  14th,  rescinding  the 
contract,  might  be  declared  void,  and  the  di- 
rectors restrained  from  Issuing  any  of  the 
stodc  car  bonds  of  the  road,  or  from  doing 
anything  under  the  contract  which  the  di- 
rectors had  entered  Into  with  Jamison,  and 
that  the  trust  company  might  be  restrained 
from  delivering  any  of  the  bonds  to  any  per- 
son. That  bill  was  answered,  and  the  cause 
litigated,  reenlting  In  the  dismissal  of  the 
bill  iu  March,  1891,  for  reasons  given  In  the 
opinion  of  Vice  Chancellor  Bird,  reported 
in  21  Atl.  C74  (Wood  t.  Boney).  On  the  5th 
of  March,  1891,  the  Johnson  Signal  Company 
filed  its  bill  against  the  company,  as  a  cred- 
itor, asking  for  the  appointment  of  a  receiver; 
and  on  that  day  the  chancellor  made  an  or- 
der, returnable  on  the  11th  of  March,  to  show 
cause  why  an  Injunction  should  not  be  grant- 
ed, and  a  receiver  appointed,  according  to 
tbe  prayer  of  the  bill,  and  the  same  order 
contained  interim  restraint  In  these  words: 
"Said  defendants  and  their  officers  and  agents, 
and  each  and  every  of  them,  do  refrain  from 
contracting  any  debt  or  receiving  any  debt, 
except  in  the  usual  and  ordinary  conduct  of 
their  business,  due  or  coming  to  them,  and 
trom  paying  out  or  transferring  any  of  their 
moneys  and  effects  and  pKup&ty,  real  and 
personal,  except  as  aforesaid,  and  from  con- 
tinuing thetr  business,  except  in  the  ordinary 
transaction  thereof."  The  bill  and  a  copy  of 
this  ocAbt  were  served  upon  the  comiiany  by 
leaving  them  at  the  ofiiee  of  the  company 
(312  Mai^et  street,  Camden),  and  a  copy  of 
the  order  was  also  srared  at  the  office  of  the 
president  of  the  company.  Tho-e  was  no 
contention  that  the  making  of  this  order  did 
not  come  at  once  to  the  knowledge  of  the 
officers  of  the  railway  company.  The  hearing 
of  the  mattw  was  postponed  on  the  return 
day  of  the  order,  and  a  new  order  to  show 
cause  why  a  receiver  should  not  be  appoint- 
ed was  made  on  the  Sth  of  May,  returnable 
Ml  the  11th  of  May.  The  restraining  order 
of  the  5th  of  March,  so  far  as  appears,  was 
never  discharged.  An  answer  was  filed  by  the 
company,  and  depositions  were  taken  on  the 
merits  of  the  application  for  a  receiver.  In 
the  meantime,  on  the  13th  day  of  July,  1S91, 
the  Bethlehem  Iron  Company  filed  a  similar 
bill,  praying  for  the  appointment  of  a  re- 
ceiver, and  the  two  catises  were  consolidated 
on  the  20th  of  July,  1891;  and  on  that  day 
a  decree  of  Insolvency  was  made,  and  a  re- 
ceiver appointed.  On  the  Sth  of  May,  1891, 
the  directors  of  the  Seashore  Company  au- 
thorized the  office  to  enter  Into  a  contract 
with  C.  T.  Hobart  &  Co.  tor  the  completion 
of  the  line  of  its  railroad  into  Sea  Isle  City, 
and  also.  If  counsel  should  advise,  for  the 
completion  of  the  line  from  Tuckahoe  to  Cape 
May  city,  and  also  passed  resolutions  call- 
ing on  the  trust  company  to  deliver  to  them 
the  remainder  of  the  bonds  in  their  hands. 
On  the  9tb  of  May,  the  jHresldent  sobmltteil 
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to  the  board  of  directors  a  propoeltlon  od  ftae 
port  of  Hobart  &  Co.  to  flnlab  the  Sea  Isle 
section,— tbat  Is,  so  much  of  tbe  road  as  lay 
between  Tuckahoe  and  Sea  Isle  City,  to  the 
center  of  the  town  of  Sea  Isle  Olty,— to  pro- 
cure rights  of  way  and  room  for  terminal 
stations  in  that  town,  and  to  build  stations 
and  abutments  at  Richland,  etc,  in  consld^ar 
tlon  of  5,040  shares  of  stock,  fully  paid,  and 
200  of  the  bonds  of  the  company;  and  it  was 
thereupon  resolved  that  the  company  enter 
Into  a  contract  accordingly  with  Hobart  & 
Oa,  and  that  it  be  executed  and  delivered  by 
the  president,  and  "that  the  stock  and  bonds 
be  Issued  and  delivery  thereof  made  when 
satisfactory  security  be  given  to  the  presi- 
dent that  work  will  be  completed."  And  It 
was  further  resolved  that,  if  Hobart  &  Co. 
did  not  entei-  into  the  contract  as  proposed, 
"the  president  ia  authorized  to  enter  Into  a 
contract  with  such  other  person  or  persons  as 
he  can  to  finish  tbe  road  upon  the  same  terms 
and  conditions."  And  it  was  "resolved  that 
the  officers  of  this  company  issue  to  Hobart 
&  Co.,  or  to  such  person  or  persons  as  shall 
contract  for  the  finishing  of  the  road,  6,010 
shares  of  its  capital  stock,  certified  and  fully 
paid,  and  200  bonds,  tbe  full  consideration 
named  in  tbe  contract  approved  this  day." 
On  tlie  12th  of  May,  the  president  reported 
that  he  had  executed  and  delivered  a  con- 
tract with  Hobart  &  Co.  to  finish  the  road 
upon  the  terms  and  conditions  set  out;  and 
the  contract,  being  read,  was  approved,  and 
tbe  officers  were  authorized  to  issue  a  certifi- 
cate to  Hobart  &  Go.  for  the  stock.  Under 
this  contract  the  5,040  shares  of  stock  were 
actually  issued  to  Hobart  &  Co.,  and  the  200 
bonds  delivered  to  them  or  upon  their  order. 

The  history  of  this  stock  and  these  boDds 
may  be  further  given  as  follows:  Previous 
to  entering  into  the  contract,  the  directors 
had  procmred  an  estimate  to  be  made  of  what 
it  would  cost  to  put  the  road  from  Tuckahoe 
to  Sea  Isle  City  in  running  order.  Including 
some  necessary  work  upon  the  bridge  at  the 
crossing  of  their  road  with  the  West  Jers^ 
road  at  Itlchland,  and  other  matters,  and 
found  the  cost  estimated  at  $27,020;  and  they 
also,  as  testified  to  by  Mr.  Oorman,  a  director, 
and  member  of  tbe  Philadelphia  bar,  who 
acted  as  their  counsel,  had  procured  an  esti- 
mate of  the  cost  of  finishing  the  road  from 
Tuckahoe  to  Cape  May  city;  and,  according 
to  Mr.  Gorman's  evidence,  they  conceived 
the  Idea  of  giving  the  whole  of  the  remain- 
ing stock  and  bonds  of  the  Seasliore  Com- 
pany to  anybody  who  T.i>uld  finish  both 
roads;  but,  finding  legal  difficulties  in  the 
way  of  their  undertaking  to  finish  the  Tucka- 
hoe &  Cape  May  road,  they  concentrated 
their  energies  on  tbe  finishing  of  the  Sea  Isle 
City  section  of  the  main  line,  and  formed 
and  developed  the  scheme  of  bavlng  that  fin- 
ished by  contract  for  the  precise  cost  of  the 
job,  by  pledging  a  large  portion  of  the  un- 
issued bonds  and  stock  for  that  purpose,  but 
retaining  the  control  of  the  aame;  and  tor 


that  purpose  they  made  a  proposition  to 
Hobart  &  Co.,  who  were  represonted  by  Mr. 
Jotm  J.  Deery,  one  of  the  firm,  and  also  one 
of  the  original  subscribes  to  the  stodc  of  tbe 
company,  to  finish  the  rood  to  Sea  Isle  City 
on  a  cash  basis,  the  directors  fumlahlng  the 
money  necessary,  and  Issuing  the  bonds  and 
stock  to  secure  themselves  or  whoever  actual- 
ly furnished  the  money.  With  that  view 
they  procured  Mr.  Conway,  a  gentleman  of 
some  means,  engaged  la  tbe  llqurar  busInesB 
in  Philadelphia,  but  having  real  estate  inter 
ests  at  Sea  Isle  City,  to  advance  a  part  of  the 
money. 

Conway's  Claim. 

He^  In  fact,  advanced  tra  tboiwand  and  odd 
dollars  of  his  own  money,  and  bwrowed 
seventeen  thousand  dollars  of  Mr.  Boner,  the 
president  of  the  company,  gave  him  bts  luite 
for  it,  and  paid  the  whole,  twenty-seven 
thousand  and  odd  d<rilars,  to  Mr.  Deerf. 
With  tbis  money  In  band,  tbe  contract  was 
entered  Into  with  Hobart  &  Co..  and  passed 
by  the  board  ot  directors.  A  certificate  fir 
0,040  shares  of  stock  was  Issued  to  Hobart  & 
Co.,  and  the  200  bonds  and  the  certificate  of 
stock  were  delivered  nominally  to  them  by 
the  hands  of  Mr.  Deery,  but  wwe  Immediate- 
ly delivered— bonds  and  sto<&:  certificate— to 
Mr.  Conway.  He  paid  the  |27,620  to  Mr. 
Dewy  formally,  but  Mr.  Deery  Immediately. 
In  pursuance  of  an  arrangement  to  tbat  ef- 
fect, banded  the  money  to  Mr.  Boney,  tbe 
president  of  the  company,  upon  the  undw- 
standlng  tbat  Mr.  Boney  was  to  pay  it  to 
Hobart  &  Co.  as  fast  as  they  actually  did 
tbe  wtx-k  on  tbe  road,  and  tbe  money  was  in 
fact  <les9  $364)  paid  to  Hobart  &  Co.  on  their 
vouchers,  tor  work  actually  done  and  mate- 
rials actualiy  furnished,  without  any  profit 
to  them.  Conway  was  repaid  that  money, 
in  part,  by  three  pa-sons,— George  H.  Becker, 
Emlen  PhySidc.  and  Morris  Boney.  All  of 
those  persons  except  Conway  were  directors 
of  the  company,  and  Boney  was  its  president 
Conway  held  the  200  bords  in  pledge  for  the 
amount  of  money  which  be  advanced  upon 
the  understanding  that  he  was  to  be  repaid 
by  some  of  tbe  dlrecttNrs  of  the  company. 
After  the  road  went  Into  the  bands  of  a  re- 
ceiver, Mr.  Becker,  now  deceased.  Dr.  Phjs- 
Ick,  and  Mr.  Boney  agreed  to  divide  the 
burden  of  this  $27,620  with  Mr.  Oonway. 
Dr.  Pliyslck  and  Mr.  Be<^er  each  paid  Mr. 
Conway  $7,000,  and  Mr.  Conway  paid  to 
Mr.  Boney  $10,000  of  tbe  $17,000  which  he 
bad  bOTTOwed  of  him;  so  that  the  matter 
stood  thus;  Calling  the  whole  amount,  with 
Interest,  $28,000,  Mr.  Boney  advanced  $7,000 
as  part  of  the  $17,000  loaned  by  him  to  Coo- 
way;  Mr.  Becker  and  Dr.  Physick  each  advao- 
eed  $7,000  to  Conway  direct,  who  was  still 
out  $7,000.  While  Mr.  Boney  holds  Mr.  Con- 
way's note  for  $7,000,  the  agreement  Is  that 
he  is  not  to  pay  it,  but  to  hold  the  one- 
quarter  of  tbe  200  bonds  for  Mr.  Boney's  ben- 
efit Dr.  Physick  got  of  the  .200  bonds. 
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and  Mr.  Becker's  estate  holds  42^  which  are 
S5  of  the  200  bonds  delirered  to  Bobart  & 
Co.  The  balance  Is  In  the  bauds  of  Mr.  G<m- 
way,  for  the  benefit  of  himself  and  Boner. 
No  sworn  claim  has  been  pnt  In  hy  eltbo* 
Conway,  Physlck,  Boney,  or  Becker's  estate 
on  account  of  this  payment  of  $27,020.  Their 
bonds  hare  all  been  presented  to  the  receiver, 
and  their  counsel  say  that  what  they  ask  Is 
a  diridend  equal  to  the  amomit  of  the  money 
they  bare  actually  advanced,  viz.  $27,620, 

Claim  of  Emlen  Fhyslck. 

Of  the  465  bonds  Issued  In  Wood's  time,  25 
are  held  by  the  defendant  Dr.  Emlen  Phya> 
ick.    Of  these,  17  (N'oe.  &4t-70,  inclusive)  are 
part  of  the  first  70  issued  and  delivered  to 
Wood,  and  were  handed  by  him  to  Dr.  Fhys- 
lck.   The  remaining  8  bonds  (Nos.  151-158, 
inclusive)  were  delivered  to  Dr.  Physlck  by 
the  company,  on  Wood's  order,  about  the 
ITth  of  April,  1890.  Physlck  became  a  direct- 
or November  20,  18S9,  immediately  after 
Wood's  resignation,  and  took  the  place  of 
John  J.  Deery,  who  had  also  resigned  at  the 
sanm  time.  No  stock  had  been  issued  to  him 
or  Deery  at  that  time,  but  Pbyslck  had  paid, 
on  November  9th,  $2,500,  and,  on  November 
15tli,  $2,500,  on  account  of  stock  which  he 
had,  presumably,  previously  subscribed  for. 
As  betote  stated,  no  actual  subscription  book 
or  list  was  |H-oduced,  and  Wood  swears, 
without  being  contradicted,  that  Physick's 
subscription  was  made  for  him  by  his  friend 
Deery,  who  had  subscribed,  as  before  stated, 
I<Kr  500  shares  In  the  original  articles  of  asso- 
ciation, by  Phjrsick's  direction.  Subsequent- 
ly,  Physlck  paid  $20,000  additional  in  Install- 
ments, and  500  shares  of  stock  were  Issued 
to  him,— 340  on  February  17,  1890,  and  160 
on  April  15, 1890.   The  25  bonds  before  men- 
tioned were  given  to  him  by  Wood,  as  an  In- 
ducement or  bonus  for  his  taking  and  paying 
for  500  shares  of  stodE.  The  arrangement  or 
contract  between  Wood  and  Physlck  to  this 
effect  was  made  before  the  company  was  or- 
ganized, and  on  its  strength  Deery,  by  Phy- 
Biok's  direction,  subscribed,  as  his  figurehead, 
for  500  shares.    The  mode  of  building  the  rail- 
rgad  provided  for  in  the  contract  of  November 
i;7tli  with  Wood— viz.  to  be  paid  for  by  the 
bftuds  and  stock— was  part  of  the  original 
si-lieiue,  which  appears  to  have  been  whuUy  de- 
vised by  WoJd,  and  included,  as  abjnd  intly  ap- 
Iiwirs,  the  building  of  not  only  the  main  line  to 
Sea  Isle  City,  but  also  the  branch  from  Tucka- 
lioe  to  Cape  May  city.  Dr.  Pby^ck  was  a  resi- 
dent of  Gape  May  dty,  and  largely  interested 
Id  real  estate  In  that  neighborhood,  and  was 
anxious  to  have  this  opposition  railway  built. 
Hie  arrangement  between  him  and  Wood 
was  that  he  should  put  $25,000  into  the  main 
line,  from  Winslow  Junction  to  Tuckahoe  and 
Sea  Isle  City,  and  $25,000  into  the  road  from 
Tackahoe  to  Cape  May  city,  and  was  to  re- 
ceive, in  consideration  of  his  advance,  $25,- 
000  of  stock  and  $25,000  of  bonds  for  the 
coDtribution  to  the  main  line,  and  an  equal 
stun  in  stock  and  bonds  for  his  contribution  to 


the  Tuckahoe  and  Cape  May  line.  In  effect,  he 
agreed  to  go  la  upon  the  same  fotmdatlon  as 
Wood  dld,-to  the  extent  of  $50,000  In  cash. 
The  installment  paid  In  by  Physlck,  as  above 
stated,  on  his  subscriptions  to  stock,  forms 
part  of  the  amount  above  stated  to  have 
been  paid  in  on  stock  account  at  the  time  of 
the  pledging  of  the  several  batches  of  bouds 
with  the  Fourth  Street  National  Bank,  the 
New  Jersey  Trust  &  Safe-Deposit  Company, 
and  the  Bethlehem  Iron  Company,  and  with- 
out those  payments  all  those  issues  were  ex- 
cessive. The  delivery  of  the  last  8  bonds 
to  Phy8l(^,  on  or  about  April  17,  1890,  was 
clearly  in  excess  of  the  amount  then  paid  In 
for  stock.  Physlck  claims  a  dividend  upon 
those  25  bonds.  He  also  holds  43  bonds  of 
the  200  Issued  to  Hobart  &  Go.,  as  hereinbe- 
fore stated. 

Betfalebem  Iron  Company. 

The  Bethlehem  Iron  Company  fulfilled  Its 
contract  previously  mentioned,  and  deliv- 
ered thereunder  a  few  pounds  cmly  abort  of 
the  precise  7,000  tons  contracted  for.  Tbey 
were  paid  on  account  of  those  deliveries,  in 
cash,  $98,146.54,  and  hold  the  railroad  com- 
pany's notes  for  an  aggr^ate  of  $99,608.41, 
besides  interest  As  collateral  to  the  notea, 
they  bold  125  bonds  of  the  company,  vis. 
Nos.  97-111,  201-288,  26&>287,  being  7fi  bonds 
of  those  issned  by  Wood,  and  Nos.  711-760, 
being  50  of  the  297  issued  by  the  directors 
after  the  rupture  with  Wood.  They  were 
delivered  to.  the  Bethlehem  Iron  Company, 
May  22,  1891,  as  collateral  for  the  last  of 
the  four  notes  given,  which  was  toe  $41,- 
504.2S.  This  note  was  given  nnder  the  con- 
tract for  rails  delivered  the  previous  Octo- 
ber, and  should  have  been  given  at  or  be- 
fore the  delivery,  but  was  not  given,  owing 
to  the  rupture  between  Wood  and  the  com- 
pany, which  occurred  about  that  time.  The 
Bethlehem  Iron  Company  took  legal  meas- 
ures to  enforce  their  demand,  and  succeeded 
in  procuring  the  note  and  collateral  bonds 
Just  mentioned,  on  May  22, 1891.  They  were 
strictly  entitled  to  them  the  previous  Oc- 
tober. Afterwards  (July  18,  1891)  they  filed 
their  bill  for  a  receiver,  and  under  it,  after 
Its  consolidation  with  that  of  the  Johnson 
Signal  Company,  the  neeiym  was  ai^toint- 
ed. 

Bnmluun.  Williams  &  Go. 

Bumbam,  Williams  &  Co.,  proprietors  of 
the  Baldwin  Locomotive  Works  of  Phila- 
delphia, agreed  on  December  25,  1889,  to 
deliver  six  engines  to  the  company,  and  did 
afterwards  actually  deliver  two  of  the  six 
which  came  into  tiie  bands  of  the  receiver, 
and  were  sold  by  him.  The  delivery  was 
made  subject  to  a  contract,  such  as  they 
are  In  the  habit  of  entering  Into  with  rail- 
road companies  that  do  not  pay  cash,  by  the 
terms  of  which  the  property  in  the  ma- 
chines was  to  remain  In  the  bnllders  until 
the  machines  were  paid  for.  The  question 
of  tlie  right  of  the  claimants  to  be  rmald  in 
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Botido,  out  of  the  fund,  the  amount  which 
the  locomotlTeB  produced  at  the  sale,  has 
not  been  litigated.  The  queEttlon  now  la  aa 
to  certain  bonds  which  they  hold  as  col- 
lateral. Not  receiving  any  payment  from 
Mr.  Wood,  they  pressed  him  and  the  com- 
pany, and  finally  succeeded  in  procuring  10 
bonds  (Nos.  45&-4Co,  iDcluslre)  on  August 
30,  1890.  These  were  the  very  last  bonds 
Issued  by  Wood,  and  were  Issued  at  the 
very  last  of  his  baring  any  control  otot  the 
assets  of  the  company.  There  was  no  pre- 
vious agreement  to  take  the  bonds.  The 
creditors  never  had  any  promissory  note  of 
Wood  or  of  the  company,  and  they  simply 
took  those  bonds  as  collateral  as  the  best 
they  could  do  at  the  time.  The  amount  doe 
on  their  claim  is  $10,000,  with  lnt«^t 

Fourth  Street  National  Bank. 

The  Fourth  Street  National  Bank  bidds  42 
of  the  bonds  as  collateral  for  two  promis- 
sory noteB,^-one  for  99,000;  dated  August 
20;  1880;  and  the  other  for  Vijeo,  dated 
September  12,  ISOO.  Of  these  bonds,  13 
(Nob.  71<43,  tadnstTe)  were;  as  above  stated, 
origliuiUy  iMued  to  the  bank  tsa  tbe  6tb  of 
January.  1890,  to  secure  a  loan  of  91O,0Oa 
That  loan  was  mewed  from  tloie  to  time, 
and  ittid  or  reduced  on  September  12th  by 
$260,  and  then  stood  at  98.760,  and  tbe  re- 
maining 28  bonds  were  given  an  addittonal 
collateral  for  that  and  another  loan,  as  fol- 
lows: On  August  20,  1880,  the  railroad 
company  borrowed  98»000  of  the  bank,  and 
gave  them  20  bonds  as  coUatorsL  One  of 
these  bonds  was  No.  21,  of  ^e  first  Issne  of  TO 
bonds  of  Wood,  and  was  given  by  hfm.  with 
otfa«s,  on  the  occssion  of  a  mewal  of  the 
first  note.  The  bonds  helA  are  Nos.  21;  TI- 
BS, Inclusive;  169-18S,  Inclu^ve;  and  108. 

The  Manufacturers'  National  Bank  of 
Philadelphia. 

Tbe  Manufacturers'  National  Bank  of 
Philadelphia  holds  18  bonds  (Noa.  12,  13,  22. 
23,  28,  29.  30;  138-141,  inclusive;  298-302, 
inclusive;  322;  and  398).  They  hold  tiiese 
as  collateral  to  a  noto  of  912.000,  made  Au- 
gust 22,  1802.  This  noto  was  given  as  a  re- 
newal and  consolidation  of  previous  loana 
made  to  Wood,  the  dates  of  which  are  not 
found  on  the  boolcs  of  the  bank,  and  for 
which  most,  If  not  all,  of  those  bonds  had 
previously  been  pledged.  The  bill  book  of 
the  railway  company  shows  that  they  bor- 
rowed of  tbe  Manufacturers'  National  Bank 
on  the  10th  of  June,  1890,  the  sum  of  $3,000, 
and  gave  as  collateral  five  bonds.  The  num- 
bers of  the  bonds  are  not  mentioned.  Other 
than  that,  there  is  no  proof  as  to  the  pre- 
cise origin  of  the  debt,  or  the  time  when  the 
bonds  were  pledged,  nor  is  there  any  proof 
that  the  creditor  had  any  notice  of  any  tn- 
validity  In  the  bonds  taken. 

Commonwealth  National  Bank. 

Tbe  Commonwealth  National  Bank  holds 
17  bonds  as  collateral  to  a  debt  of  93.00a 


The  bonds  are  Nos.  251-2G5.  Inclusfve;  437; 
and  438.  The  debt  originated  In  a  loon  of 
$10,000,  made  on  tbe  7th  of  June,  1800,  on 
tbe  note  of  the  company  Indorsed  by  Wood; 
and  at  that  time  15  of  the  bonds  were  deliv- 
ered as  collatei'al.  Two  thousand  dollan 
was  paid  on  that  note,  and  a  new  note  was 
given  on  the  13th  of  September,  1890.  for 
$8,000.  In  3J891  they  received  tbe  two  ad- 
ditional bonds  on  a  fnrdiwr  rmewal  of  the 
note. 

Seventh  National  Bank. 
The  Seventh  National  Bank  holds  21  boads 
(Nob.  4r-0,  Inclusive;  81-36.  inclusive;  321; 
391-393,  Inclusive;  396;  S87;  407-109.  in- 
clusive), to  secure  four  notes  made  by  R 
B.  Wood,— one  (1)  dated  April  2,  1891,  t<X 
$2,600.  for  which  he  deposited  as  collateral, 
among  other  things,  11  of  the  bonds  m&i- 
tioned,  and  also  the  note  of  the  Pbiladelphia 
St  Seashore  Railway  Company  for  $1,800; 
(2>  a  note  dated  April  7.  1881,  made  by  H. 
R.  Wood,  to  the  ordw  of  himself,  for  $3,700, 
and  pledging  as  collateral,  among  other 
things,  10  of  the  bonds  above  mentioned; 
(3>  a  note  dated  S^tember  13,  1880,  made 
by  E.  B.  Wood,  f<H>  $3,260,  pledging  other 
collaterals;  and (4) anoth« note,  dated  Novem- 
ber 12, 1890,  for  $2,1G0.  made  by  Wood,  and 
pledging  other  collaterals.  These  notes  cwa- 
tain  a  dause  that  any  other  coilaterals  heM 
by  the  bank  for  other  loans  may  be  applied 
to  the  security  of  thesa 

New  Jersey  Trust  &  Safe-I>eposlt  Ocxmpany. 

The  New  Jersey  Trust  &  Safe-Deposit 
Company  holds  15  bonds  (Noa  81-96.  in- 
clusive; 394;  and  S95),  to  secure  two  notes, 
—one  of  $10,000,  and  one  of  91>600^  The 
note  for  $10,000  is  dated  July  7,  1800,  made 
by  the  Phllad^phia  &  Seashore  Railway 
Company,  to  the  order  of  B.  B.  Wood,  with 
13  bonds  as  coIlateraL  This  lo&n  is  a  re- 
newal of  the  original  loan  made  on  January 
31,  1890,  as  above  stated,  and  Is  secured  by 
the  same  collaterals.  Tbe  note  for  $l.(iOO 
is  dated  August  25,  1890,  made  by  tbe  Phila- 
delphia &  Seashore  Railway  Company,  to 
the  order  of  E.  R.  Wood,  and  is  accompanied 
by  two  of  the  bonds  (Noa.  S94  and  395). 

Central  National  Bank. 

Tbe  Central  National  Bank  holds  bonds 
Nos.  142  and  143,  as  collateral  to  the  note 
of  B.  B.  Wood,  dated  May  T,  1802,  for  $4.- 
720.  It  is  the  last  of  a  series  of  renewals  of 
a  note  made  on  the  ISth  of  April,  ISOO,  for 
$4,000,  and  with  titat  note  these  two  bonds, 
with  other  securities,  were  deposited  as  col- 
lateral. Nothing  has  ever  been  paid  on  It, 
and  the  additional  $720  represents  some  ad- 
ditional loan  and  Interest 

First  National  Bank  of  Camden. 
The  First  National  Bank  of  Camden  holds 
bond  No.  406,  as  security  for  a  note  of  E. 
R.  Wood  for  $D75,  dated  August  1.  1891. 
That  note  was  given  in  renewal  of  a  previ- 
ous note,  and  tbe  bond  was  dellvwed  to  the 
bank  upon  the  renewaL->  ■ 
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MUtTille  National  Bank. 

The  MUlTlIIe  National  Bank  holds  3  bonds 
(Xos.  24,  26,  and  27).  They  came  Into  the 
possession  of  the  bank  on  or  about  the  3d 
of  January,  1890,  as  collateral  security  to  a 
note  of  $2,G00  discounted  on  tjiat  day  for 
Edward  B.  Wood.  That  note  has  been  re- 
newed from  time  to  time,  and  upon  it,  at  the 
time  of  the  hearing,  there  was  due  ¥2,000, 
with  Interest  frcm  the  21th  of  July,  1883. 

I'hUadelpliitt  &  AUaotlc  City  RsUwoy  Oom- 
pany. 

The  Phlladdphla  &  Atlantic  Olty  Railway 
Company,  leased  by  the  Reading  Railway, 
holds  25  of  the  bonds  (Nos.  122-124,  inclu- 
Elre;  134;  186;  144;  145;  193;  194;  200;  296; 
297;  303;  304;  303;  807;  354;  454;  455;  and 
4'.^t23.  faicIuslTe).  These  bonds  are  held  as 
collateral  to  a  balance  of  about  929,000, 
el&imed  to  be  due  the  railway  for  freight 
and  materials  shipped  orer  the  road,  and  for 
some  materials  furnished,  and  for  car  serv- 
ice on  tbe  road.  The  amount  due  la  disput- 
ed by  the  receiver.  The  bonds  were  deliv- 
ered to  the  railway  company  In  small  install- 
ments, of  one,  two,  or  three  at  a  time,  as 
their  numbers  Indicate,  and  were  given  as 
collaterals  for  bills  of  freight  and  railroad 
service  from  time  to  time  as  the  indebted- 
ness accrned. 

Philadelphia  Warehouse  Company. 

The  Philadelphia  Warehouse  Company 
holds  14  bonds  (Nos.  440-453,  Inclusive), 
which  their  counsel  at  one  time  said  they 
made  no  claim  under.  But  the  facts  are  as 
(oUowb:  The  railway  company,  finding  It- 
self embarrassed  In  raising  the  cash  pay- 
ment necessary  to  get  a  delivery  of  steel 
rails  from  the  Bethlehem  Iron  Company,  ap- 
plied to  the  Philadelphia  Warehouse  Com- 
pany for  assistance.  It  wlU  be  remembered 
that  the  contract  of  the  Bethlehem  Iron 
Company  required  half  the  price  of  the  rails 
to  be  paid  In  cash,  and,  on  a  consignment 
of  rails,  the  warehouse  company,  at  the  re- 
quest of  the  railway  company,  paid  (August 
28,  1890)  to  the  Bethlehem  Iron  Company 
$29,005.50.  They  paid  that  to  the  Bethlehem 
Iron  Company  on  the  understanding  that  the 
rails  were  to  be  invoiced  to  the  warehouse 
company,  so  that  they  would  become  the 
property  of  the  warehouse  company,  and 
they  would  have  a  Hen  upon  them  for  the 
amount  of  cash  which  ttiey  advanced.  But, 
before  they  would  take  the  risk  of  actually 
sending  the  cash  to  the  Bethlehem  Iron  Com- 
pany, they  required  a  collateral,  and  that 
collateral  was  the  bonds  la  question.  The 
original  number  was  58,  which  Included  the 
14  they  now  hold.  The  arrangement  was 
that,  as  soon  as  the  iron  was  shipped  to 
ibem  and  came  into  their  possession,  they 
were  to  red^ver  the  bonds  to  tbe  railway 
company  or  to  Mr.  Wood,  who  represented 
them.  The  Iron  did  OHne  Into  their  posses- 
sion, and  they  did  rcdellTer  a  quantity  of 


the  bonds,  and,  had  all  been  asked  toe,  all 
would  have  been  red^vered.  But  in  the 
meantime'  litigation  arose,  and  they  were 
compelled  to  incur  expoms,  and,  when  they 
finally  gave  up  their  lien  ou  tlie  rails,  they 
found  themselves  $577.71  Bh<nt;  and  the 
question  ia  wliether  or  not  they  hare  a  lien 
on  these  14  bonds  tor  the  snm  of  f 577,71. 

Richland  Improvement  Company. 

The  Richland  Improvement  Oompany  holds 
three  bonds  (Xos.  289-291).  The  company 
Is  a  New  Jersey  corporation,  of  which  Mr. 
Edward  R.  Wood  Is  the  president  and  prin- 
cipal stockholder.  The  bcoids  were  original- 
ly pledged  to  the  Guarantee  Trust  &  Safe- 
Deposit  Company,  the  trustee  under  the 
mortgage,  with  other  coDaterals,  to  secure  a 
loan  of  95,000.  After  the  trust  company  had 
sold  the  other  collaterals,  a  balance  was  left 
due  them  of  ¥113.17,  for  which  they  hold 
these  three  bonds.  The  Richland  Improve* 
ment  Company,  by  Mr.  Wood,  president,  paid 
$112.97,  as  the  balance,  and  thus  became  pos- 
sessed of  the  bonds.  The  original  loan  was 
made  In  the  fall  of  1880,  and  was  renewed 
In  the  summer  of  1890,  and  these  securities 
were  then  pledged,  they  having  been  re- 
ceived by  Mr.  Wood,  as  their  numbers  indi- 
cate, during  the  summer,  ou  account  of  his 
contract. 

Sea  Isle  City  Lot  &  Building  Association 
No.  3. 

This  Is  an  association  of  Individuals  under 
the  g^eral  land  and  lmprov«ment  company 
act.  which  owns  land  at  Sea  Isle  City,  and, 
in  order  to  Increase  Its  value,  put  money  Into 
this  railway  company.  They  hold  16  bonds, 
for  which  they  luld  tbe  company,  in  casli, 
$16,000.  They  were  also,  at  and  before  the 
time  they  got  the  bonds,  subscribers  to  the 
extent  of  320  shares,  or  $16,000.  These  sums 
they  paid  in  good  faith  to  the  company.  Tbe 
numbers  of  the  bonds  are  Nos.  25,  39--44,  147, 
149, 187,  240-212.  323,  324,  365;  Nos.  25 and  39- 
44»  inclusive,  b^g  part  of  the  first  Issue  of  70 
to  Mr.  Wood.  The  checks  by  which  they 
paid  for  these  bonds  were  not  produced,  be- 
ing in  the  hands  of  &Ir.  Becker,  the  secretary 
of  the  association,  who  was  also  a  director  in 
the  company,  and  in  whose  name  the  stock 
was  issued.  He  has  since  died,  and  the 
checks  have  not  been  found  among  his  pa- 
pers, but  the  original  orders  of  the  company 
to  the  seciretary  and  treasurer  to  give  the 
checks  to  buy  the  stock  were  produced,  and 
they  are  dated  as  follows,  all  being  stated  to- 
be  given  for  stock  and  bonds:  March  19, 
1890,  $5,500,  signed  by  M.  J.  Kelly,  president; 
April  3,  1890,  $6,500,  signed  by  M.  J.  Kelly, 
president;  May  8,  1890,  $4,000,  signed  by 
same;  Uay  26,  1800,  $2,000,  signed  by  same; 
Jime  10,  1890,  $6,000,  signed  by  same;  June 
19,  1890,  $2,000.  signed  by  M.  J.  Kelly,  presi- 
dent (the  first  five  were  all  drawn  to  the 
order  of  William  Gorman,  who  was  solicitor 
for  the  association,  and  a  director  in  the 
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railway  company,  and  its  counsel;  the  sixth 
one— Jime  19,  1890— was  to  the  order  of  E.  R. 
Wood);  the  aeventh  Is  July  10,  1890.  for  $3,- 
000,  signed  by  the  president,  to  tlie  order  of 
E.  R.  Wood;  the  Mgbth  is  August  7,  1890, 
for  $8,000,  signed  by  M.  J.  Kelly,  president, 
to  the  order  of  E.  R.  Wood,— in  all,  $32,000. 
The  shares  of  stock  were  Issued  In  batches 
to  Becker,  as  secretary  of  the  lot  associa- 
tion. A  part  of  the  shares  Issued  was  given 
from  a  surrender  of  the  &nt  Isatch  of  stock 
issued  to  Wood.  The  balance  appear  to  be 
original  Issues  to  Becker,  as  trustee  for  the 
company.  No  credit  Is  given  to  stock  ac- 
count for  any  of  these  issues,  except  $1,060, 
and  no  credit  is  given  to  bond  account,  ex- 
cept one  bond  (No.  87),  credited  as  cosh.  Hie 
books  of  the  company,  however,  are  not  com- 
plete in  this  respect  The  whole  transaction 
was  in  fulfillment  of  an  agreement  made  be- 
tween the  officers  of  the  railway  company 
and  this  association  to  take  $16,000  of  bonds 
and  $16,000  of  stock  in  the  railway  company. 
In  point  of  fact,  the  bulk  of  the  money  went 
Into  the  hands  of  Wood,  be  being  supposed 
to  be  entitled  to  It,  under  the  construction 
contract  of  November  27,  18S9. 

Sea  Isle  Glty  Lot  &  Building  Assoclatton 
No.  4. 

This  association  was  an  association  of  pre- 
cisely the  same  kind  as  that  called  "No.  3," 
with  some  little  changes  In  the  stockholders, 
but  substantially  controlled  by  the  same  gen- 
tlemen. They  hold  eight  bonds.  They  made 
the  same  sort  of  agreement  as  did  Sea  Isle 
City  Lot  &  Buifding  Association  No.  3,  viz. 
to  take  $8,000  of  bonds  and  $8,000  of  stock. 
Their  bonds  are  Nos.  195-198,  239,  245,  331, 
and  353.  The  first  five  were  paid  for  In 
cash  to  the  company,  and  the  checks  for  the 
payment  are  produced.  The  first  Is  dated 
March  21, 1800,  for  $3,500,  to  the  order  of  the 
Philadelphia  &  Seashore  Railway  Company; 
the  next  la  dated  April  7,  1890,  for  $3,500,  to 
the  order  of  the  Philadelphia  &  Seashore 
Railway  Company;  the  next  Is  May  10,  1890. 
like  check,  like  order.  $2,000;  the  next  is 
June  9,  1890,  like  check,  to  the  order  of  E.  R. 
Wood,  for  $2,000;  the  next  Is  July  16,  1890, 
like  check,  to  the  ord^r  of  Edward  R.  Wood, 
for  $2,000;  the  next  Is  July  20,  1890,  like 
check,  to  the  order  of  Edward  R.  Wood,  for 
$1,000;  and  the  next  Is  August  8,  1890,  like 
check,  to  the  order  of  Wood,  for  $1.000.— in  all. 
$15,000.  For  these  payments  they  hold  the 
8  bonds  above  mentioned,  and  140  shares  of 
stock.  Of  the  stock  Issued,  part  came  from 
Wood,  and  the  balance  was  direct  from  the 
company.  The  two  last  Iwnds  Issued  seem  to 
have  been  received  from  Mr.  Wood. 

Diamond  State  Iron  Company. 
The  Diamond  State  Iron  Company  bcdds 
21  bond!,  as  collateral  to  a  balance  due  tbem 
on  Iron  bolte,  screws,  and  other  track  ma- 
terials deUvored  to  the  railway  comiHuiy  for 
the  laying  of  Its  rails.  The  iron  company  la 
a  manufactorw  of  railroad  supplies  at  Wll- 


m!n<;t<):i.  Del.,  with  an  agent  In  Philadel- 
phia; and  that  agent  really  negotiated  the 
sale  of  the  steel  rails  to  the  railroad  cmnpa- 
ny  by  the  Bethlehem  Iron  Company,  and  at 
the  same  time  made  a  contract,  of  precisely 
the  same  nature  as  that  of  the  Bethlehem 
Iron  CompAiy,  for  the  furnishing  by  the 
Diamond  State  Iron  Company  of  the  raD 
fittings.  The  contract  was  to  pay  half  in 
cash,  and  one-half  In  notes,  secured  by  bonds 
as  collateral,  at  80  cents  on  the  dollar. 
The  deliveries  were  made  to  the  railway 
company,  but  Wood  failed  to  make  tbe  prop- 
er payments.  Some  notes  were  delivered, 
and,  finally,  the  fittings  were  delivered,  with- 
out either  cash  or  notes,  but  bonds  woe 
given  as  collateral.  Finally,  on  February 
28,  1891,  the  notes  of  tbe  railway  company, 
which  tbe  Iron  company  held  to  the  extent  of 
upward  of  $6,000,  were  surrendered,  and  the 
whole  Indebtedness  was  consolidated  in  a 
note  of  Mr.  Wood  of  $12,000,  and  tbe  bonds 
previously  delivered  as  collateral  were  held 
as  collateral  to  that  They  are  21  in  num- 
ber, viz.  Nos.  127-133,  202-295,  34S-352,  399^ 
413-416.  Of  these,  all  but  Nos.  12T-133,  In- 
clusive, appear  by  tbe  books  of  the  company 
to  have  been  delivered  directly  from  the  rail- 
way company  to  the  iron  company.  Tbe  oth- 
ers Just  mentioned  were  delivered  to  Ur. 
Wood  by  the  railway  company. 

Estate  of  George  H.  Beck«r. 

The  estate  of  George  H.  Becker  holds  62 
bonds,  numbered  as  follows:  N<w.  246-250. 
366,  367,  380-382,— In  aU,  10  bonds,—  out  of 
the  405  which  were  delivered  to  Mr.  Wood; 
and  they  also  hold  Nos.  533-579,  Inclusive,- 
42  In  all,— a  part  of  the  207  Issued  by  the  di- 
rectors under  Boney's  presidency,  after  the 
rupture  with  Wood.  The  42  are  part  of 
the  200  handed  by  the  directors  to  Deery  un- 
der the  Hobart  contract  and  by  Deery  hand- 
ed to  Conway  to  secure  the  $27,620  which  he 
advanced,  and  presumably  by  Conway  hand- 
ed over  to  Becker  to  secure  him  for  his  $7,000 
given  to  Conway  as  Becker's  one-quarter  of 
the  $27,000  and  upward  paid  by  Conway  to 
Boney  to  jmy  Hobart  &  Co.  for  the  work 
done  by  them.  Beyond  this  proof  given  by 
Conway,  there  Is  not  a  particle  of  evidence 
to  show  what  the  first  10  bonds — part  of  tbe 
Wood  Issue— were  given  for.  Becker  was  one 
of  the  original  Incorporators  and  a  director 
In  the  company. 

Louis  Blank. 

Louis  Blank  holds  three  of  the  bonds  QCua 
377-379,  a  part  of  the  issue  to  Wood).  His  ac- 
count of  tbem  is  this:  That  be  is  a  confec- 
tioner in  Phlladelpliiat  and  had  a  sllgrlit  ac- 
quaintance with  Mr.  Bedur.  who  was  a  di- 
rector In  the  company,  and  a  sort  of  broko' 
and  dealer  in  moneyed  secnrltles  in  Phlla- 
ddphla;  Uiat  he  was  approached  1^  Bec^ 
tm  a  loan  of  98)000,  and  offered  tSiese  S 
bonds  and  SO  shares  of  stodc;  and  that  he 
made  the  bargain  with  Becker  at  Sea  Ne 
City  on  or  about  the  14tb  of  Aiwrnt,  1380; 
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aud  that  on  the  ISth  of  August,  In  Pfalladel- 
pliia,  Becker  came  to  him  with  the  3  bonds 
and  a  certificate  for  30  shar^  of  stock  made 
out  In  his  (Blank's)  name;  and  that  he  then 
and  there  gave  Becker  a  check,  which  is 
produced,  dated  August  15.  1890,  for  ^,000; 
and  that  that  check  was  exchanged  for  the 
bonds  and  certificate  of  stock  and  paid.  He 
claims  it  was  a  loan  to  tiie  estate  of  Becker, 
but  he  took  do  note  or  other  meiyorandum 
to  show  that  It  was  a  loan.  He  has  made  a 
claim  against  the  estate  for  the  amount  of 
the  loan,  with  interest,  and  says  that  he 
holds  the  stock  and  bonds  simply  as  collat- 
eral. 

Morris  Boney. 

MorilB  Boney  holds  66  bonds  ^os.  45-47, 
114-m,  146,  S83-S88,  666-710.  761,  762). 
Elgbteen  of  these  (rli.  4&-47,  U4-121«  146. 
3S3-3S8)  are  of  the  Issue  made  during  Mr. 
Wood's  control,  and  tbe  remainder  are  part 
of  the  issue  of  297  bonds  made  by  the  di- 
rectOTS  after  the  rupture  with  Mr.  Wood. 
Boney  was  one  of  the  original  directors  and 
organism  of  the  company.  As  to  the  first  18 
bonds,  which  may  be  dasslhed  as  bonds  of 
the  Wood  issne^  the  facts  are  as  follows: 
Mr.  Boney  was  one  of  the  orU^nal  iffojectws 
and  directors  of  the  railway,  was  largely  In- 
terested In  real  estate  In  Sea  Isle  Olty,  and, 
after  tbe  resignation  of  Mr.  Potts,  he  became 
the  president  of  the  railway  company.  His 
subscription  In  the  articles  of  association  was 
for  10  shares,  bnt  be  actually  subscribed  for 
SO  shares,  and  paid  $2,500  for  them.  Tbe 
payments  were  as  follows:  September  23, 
1SS9,  $250;  November  21, 18S9,  $500;  I>ecem- 
ber  28.  18S9.  $500;  February  6,  1890,  «500; 
March  10, 1800,  ^500;  April  5, 1890.  $250.  These 
payments  were  made  In  pursuance  of  regu- 
lar  calls  for  Installments  on  account  of  bis 
stock  subscribed;  and  Immediately  afta-  the 
last  payment,  to  wit,  April  8, 1800.  he  received 
a  certificate  for  SO  shares  of  stock.  In  addi- 
tion to  these  paymei^,  he  advanced  to  Mr. 
Wood,  on  or  about  the  7th  of  November, 
1889.  $5,000,  part  of  the  $60,000  which  Wood 
paid  in  at  tbe  start,  and  which  was  used 
to  pay  the  deposltof  $70,000  to  the  state  treas- 
urer. For  that  $5,000,  Wood  gave  him  seven 
bonds  (Nos.  45-47,  114-117).  The  bonds,  how- 
erer,  were  not  given  until  some  time  after 
the  money  was  paid.  At  tbe  time  of  the  pay- 
ment of  tbe  $5,000  to  Wood  (November  7, 
1880),  Wood  gave  Boney  a  receipt  as  follows: 
'■Received  of  Morris  Boney  check  for  $5,000, 
money  to  be  used  for  tbe  Fbila.  and  Seashore 
Ry.  Co.,  and  to  be  returned  to  Mr.  Boney 
as  it  comes  back  from  the  state  treasurer  of 
New  Jersey.  Mr.  Boney  shall  be  secured  for 
Its  equivalent  In  first  mortgage  bonds  of  the 
company."  The  bonds  already  mentioned 
were  given  to  him  several  months  after- 
wards, and  were  received  In  full  payment 
ol  this  advance.  Later  on,  on  tbe  31st  of 
Ma>.  1890,  he  advanced  $o,000,  by  check  to 
the  order  of  the  Philadelphia  &  Seashore 


Ballway  Company,  and  <m  the  same  day  a 
certificate  for  100  shares  of  stock  was  Issued 
to  blm.  Later  on,  on  the  13th  of  August, 
1890.  he  gave  his  check  for  $5,000,  to  the  or* 
der  of  Wood;  and,  on  the  15th  of  August, 
120  shares  of  stock  were  issued  to  him. 
These  shares  were  issued  directly  to  Boney 
from  the  railway  company.  At  tbe  time  of 
tbe  payment  of  each  $5,000,  he  got  $5,000  In 
the  bonds  of  the  company,  and  in  some  way 
got  one  in  addition,  making  11  bonds  which 
be  got,  with  220  shares  of  stock,  for  tbe  two 
payments  of  May  3lBt  and  August  13th,  of 
$5,000  each.  The  twnds  were  delivered  to 
him  by  Mr.  Wood,  and  theetockw-as  issued  di- 
rectly from  the  company.  The  extra  20  shares 
of  stock  and  tbe  extra  bond  do  not  appear  to 
have  been  paid  for.  The  Inference  from  the 
.  evidence  is  that,  with  regard  to  this  last 
transaction,  Mr.  Boney's  position  resembles 
that  of  Dr.  Phyalck's  with  regard  to  his  25 
bonds  and  500  shares  of  stock.  Besides 
these  bonds  and  stock.  Mr.  Boney.  as  before 
mentioned,  holds  47  of  the  Issue  of  297  bonds 
made  by  himself  as  president  and  the  other 
directors,  after  the  rupture  with  Wood,  and 
those  bonds  were  delivered  to  him  under  the 
following  circumstances:  Mr.  Boney  assumed 
the  financial  risk  of  operating  the  road  after 
be  became  Its  president,  and,  In  so  doing, 
ran  behind  some  $7,000,  for  which  he  made 
a  claim  against  the  railroad  company,  and, 
to  indemnify  him  against  that  claim,  45  of 
the  47  bonds  were  delivered  to  him  by  the 
board  of  directors;  aud,  besides,  he  was  to 
hold  them  in  pledge  to  secure  the  counsel 
fees  due  by  the  company  to  Messrs.  Oorman 
&  Pettitt  Two  of  the  47  bonds  were  those 
which  were  redelivered  to  the  company  by 
the  Bethlehem  Iron  Company,  it  appear- 
ing that,they  had  received  that  much  in  num- 
ber more  than  they  were  entitled  to  under 
their  contract;  and  no  claim  Is  made  by  Mr. 
Boney  on  those  2.  The  real  claim,  then,  Is 
on  45  bonds  rec^ved  as  before  stated. 

James  CampbelL 

James  Campbell  holds  one  of  the  bonds 
(No.  805),  for  which  he  paid  $900  In  cash  to 
the  company,  through  the  brokerage  firm  of 
Townsend  &  Steelman.  That  bond  is  credit- 
ed on  the  cashbook  with  $1,000;  but  it  does 
not  appear  when  he  paid  Townsend  &  Steel- 
man  for  It  Tbe  credit  on  the  books  of  the 
company  is  June  26, 1890. 

J.  O.  Chance,  Rxecutor  of  William  D.  Jones. 

J.  C.  Chance,  executor  of  William  D.  Jones, 
holds  five  bonds  (Nos.  14-16,  inclusive,  and 
243  and  244).  As  to  Nos.  14,  15,  and  16,  Mr. 
Jones  paid  to  £.  It.  Wood  $3,045  on  a  date  not 
given.  As  to  tbe  other  two  bonds  (Nos.  243 
and  244),  no  proof  is  offered  whatever,  except 
that  Mr.  Jones  resided  for  much  of  his  time 
at  Gape  May  city,  and  was  somewhat  inter- 
ested in  tbe  prosperity  of  that  city.  He  ap- 
pears to  be  the  holder  of  30  shares  of  stock 
transferred  to  him  April  16.  1890,  ^  Wood, 
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out  of  the  finrt  Isme  to  Wood,  and  of  anotb- 
er  certificate,  of  20  ahareo,  issued  to  him  di- 
rectly, June  23,  189a  There  is  no  entrr  on 
the  books  aboat  any  of  these  txansaetloDs. 

Annie 'W.  Chearls. 

Annie  W.  Ghearis  is  the  holder  of  bond  No. 
17,  whldi  she  bought  at  public  sale  of  the 
perscmal  repreeentatlvee  of  the  estate  of 
Samuel  A.  Whitney,  deceased,  paying  $500 
for  IL    She  was  Interested  In  his  estate. 

Estate  of  T.  H.  Whitney. 

The  estate  of  T.  H.  Whitney  holds  two 
bonds  (Nos.  18  and  19),  part  of  the  first  Issue 
of  70  to  Mr.  Wood.  T.  H.  Whitney,  deceased, 
and  his  brother,  Samuel  A.  Whitney,  de- 
ceased, were  the  owners  of  some  real  estate 
In  Cape  May  city,  and  were  Iflterested  In  the 
building  of  these  railroads.  John  P.  Whlt* 
ney,  in  their  behalf,  made  a  bargain  with 
Mr.  Edward  R.  Wood  to  advance  him  $3,000 
for  $3,000  of  bonds  and  $3,000  (par  value)  of 
stock  of  the  Philadelphia  &  Seashore  Rail- 
way Company;  and  In  pursuance  of  that 
agreement,  between  September  28,  ISSO,  and 
February  4, 1890,  by  flve  different  payments, 
the  Whitney  brothers  advanced  to  Mr.  Wood 
$2,9GS,  and  received  from  him  bonds  Nos. 
IT,  18,  and  19,  and  also  60  shares  of  stock 
Issued  on  February  4th,  the  date  of  the  last 
payment,  being  a  part  of  the  original  certifi- 
cate for  900  shares  Issued  to  Mr.  Wood.  No. 
17  was  passed  to  the  estate  of  S.  A.  Whit- 
ney, and  sold  at  auction,  and  bought  by  Mrs. 
Chearls,  as  above  stated.  The  aggregate  of 
$2,005  Is  entered  on  the  cashbook  as  $3,000 
cash  from  John  P.  Whitney  on  stock  ac- 
count, and  the  60  shares  of  stock  are  charged 
to  Mr.  Wood.  Each  of  the  payments  was 
charged  against  the  treasurer  on  the  cash- 
book,  precis^  as  made,  and  Whitney  is 
credited  with  the  payment  of  $3,000  in  full 
on  a(»!0unt  of  stock. 

Charles  E.  D'lnTilUers. 

Charles  E.  D'Invilliers  holds  two  bonds 
(Nos.  112  and  113).  He  paid  $2,000  cash, 
with  accrued  Interest,  on  the  2oth  of  Febru- 
ary, 1890,  to  the  treasurer  of  the  company. 
He  was  asked  to  buy  the  bonds  by  Mr.  Tay- 
lor, who  was  Interested  In  the  road,  and  who 
was  secretary  of  the  company,  and  a  clerk 
for  Wood.  Before  buying  the  bonds,  be  in- 
quired how  much  stock  had  been  sold,  and 
was  informed  that  $250,000  had  been  solo. 
This  witness  received  no  stock  as  a  bonus. 

Edward  J.  Ettlng. 

Edward  J.  Etting  holds  six  bonds  (Nos. 
326-330,  Inclusive,  and  430).  This  witness, 
on  April  28,  1890,  c<mtracted  to  sell  and  de- 
llvw  to  the  Philadelphia  &  Seashore  Railway 
93  tons,  more  or  less,  of  second-hand  Iron 
rails,  52  pounds  to  the  yard,  at  $33  a  gross 
ton,  including  the  splice  bars,  delivered  at 
Wlnslow  Junction.  The  rails  were  shipped 
on  the  eth  of  May.  and  the  whole  bill 
amounted  to  $2,715.13.  He  made  a  further 


sale  on  tiie  lOtb  of  May,  1890,  of  spikes  and 
[totes,  to  the  amount  of  $78.43.  Not  re- 
ceiving his  payment  at  the  time  agreed  ispon. 
he  demanded  and  Teceived  five  bonds  (Nob. 
82&-330,  InduslTe),  and  afterwards  he  re- 
ceived No.  438.  These  bonds  were  d^rered 
directly  from  the  treasurer  of  the  company, 
but  were  diarged  to  Mr.  Wood,— the  first  five 
on  July  18, 1800,  and  the  last  on  August  25i1l 

*      Robert  S.  Band. 

Robert  8.  Hand  holds  one  bond  (No.  38^. 
He  recrived  it  from  Mr.  James  Taylw  about 
the  1st  of  S^^tember,  1880^  and  gave  him  tw 
It  six  aharos  of  the  stock  of  this  railway 
company,  and  $700  in  ca^  The  8to<^  he  h&d 
received  as  an  original  subscriber  for  stock, 
and  had  paid  for  It  in  fall,— $300.  Ta:^or 
got  the  bond  from  Wood  for  services  ren- 
dered. The  claimant  was  Interested  in  real 
estate  In  Cape  May,  and  invested  his  money 
partly  for  the  purpose  of  increasing  the 
value  of  his  property. 

Louis  L.  Hlldebrand  and  Daniel  W<df. 

IjouIs  Ij.  Hlldebrand  and  Danld  Wolf,  eon- 
Btttnthig  the  firm  of  HUdetRraud  ft  Wolf, 
lock  manufacturers,  in  Philadelphia,  are  ser- 
erally  ownras  of  real  estate  In  (3ape  Msy 
dty.  Th^  each  bohi  one  bond;  that  <a  Mr. 
Hlldebrand  behig  No.  126;  and  that  of  Mr. 
Wolf  No.  125.  They  first  snbacrlbed  for  20 
shares  of  stock,  and  paid  for  it  $1,000;  in  in- 
stallments, making  the  last  p^ment  on  Aprfl 
8, 1S90,  and  were  then  entitled  to  20  shares 
of  stodk.  The  certificate  was  actually  made 
out,  but  not  deliTwed.  Immediately  after- 
wards, Mr.  Taylcff,  the  seCTetary  of  the  rail- 
way company,  approached  them,  and  asl»d 
them  to  buy  a  bond  ft>r  $1,000;  and  th^ 
agreed  that,  if  he  would  give  them  a  bond 
for  the  stock  th^  had  snbscribed  and  paid 
for,  th^  would  pay  $1,000  more,  and  take 
two  bonds.  In  pursuance  of  that  agreement 
on  the  10th  of  April,  they  gave  Mr.  Taylor  a 
check  for  $1,000,  and  returned  blm  the  scrip 
receipts  for  the  payments  on  account  of  the 
stock,  and  he  handed  them  tbe  two  bonds. 
The  certificate  of  stock  was  transferred  to 
Mr.  Wood.  Mr.  Wood  handed  them  cme 
bond,  and  they  paid  $1,000  to  the  company, 
and  got  one  bond  direct  from  it.  There  is  no 
entry  of  the  payment  for  the  extra  bond. 
The  payment  Is  for  the  stock,  and  not  fw  a 
bond  of  $1,000,  and  the  delivery  of  the  other 
bond  Is  not  entered  on  the  books  of  the  com- 
pany. 

Danid  Ireland. 

Daniel  Ireland  holds  bond  No.  375.  This 
claimant  paid  $S00  cash  tor  this  bond  to 
Theophllus  Weeks,  and  appears  not  to  have 
been  a  subscriber  for  or  holder  ot  any  stock. 

Estate  of  James  Meeray. 

The  estate  of  James  Mecray  holds  four 
bonds  (Nos.  50-53,  Inclusive).  These  bonds 
came  into  the  bunds  of  the  deceased  as  fol- 
lows: Mr.  Wood  desired  to  purchase  from 
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bim,  for  the  purpose  of  the  terminal  of  tbe 
Tuckahoe  &  Cape  May  Hallroad,  some  real 
estate  which  he  owned  tn  Cape  May  city, 
and  bargained  with  him  for  a  piece  of  land 
for  a  certain  nim,  to  wit,  $7,000,  and  p&ld 
him  In  cash  $2,000,  and  five  of  the  bonds 
(Nos.  40.  SO,  51.  52,  and  S3).  Na  40  Mecray 
guve  to  hts  dauffhter,  Mrs.  Mary  J.  Schel* 
lender.  In  part  discharge  of  a  mortgage 
which  ahe  ta^d  upon  the  property  conveyed 
by  him  to  Wood.  • 

Mrs.  Mary  J.  Schellenger. 

Mrs.  Mary  J.  Schellenger  holds  four  bonds 
(Xos.  1-3,  IncluslTe,  and  No.  49).  No.  49  she 
recelTed  from  her  father,  James  Slecray,  la 
the  manner  herelnb^ore  stated;  and  Nos. 

she  received  directly  from  E.  B.  Wood, 
mxiu  the  sale  by  her  to  him  of  land  adjoin- 
ms  that  sold  by  her  father.  The  price  of 
the  land  was  $7,500,  and  she  took  $3A>00  in 
three  bonda  (Noe.  1*  2,  and  3). 

Bernard  McGrane. 

Bernard  McGrane  holds  bond  No.  368.  He 
bought  it  of  Michael  J.  Kelly,  and  Rare  ulm 
$1,000  in  cash  for  It  on  August  18,  1890. 
K^y  was  president  of  one  of  the  land  com* 
paules  at  Sea  Isle  City.  He  rec^ved  the 
boad  October  22,  1890. 

J.  C  McNanghton  &  Co. 

J.  O.  McNaughtoa  &  Co.  hold  16  bonds 
(N'OB.  33^-^7,  IncloslTe),  as  collateral  secu- 
rity for  a  Judgment  debt  of  $14,070.33,  based 
on  two  promissory  notes,  one  of  $8,000  and 
the  other  of  $3,672.03,  both  made  by  the 
company  on  the  18th  of  July,  1890.  The 
note  for  $8,000  conulns  a  pledge  of  16  of 
the  first  mortgage  bonds  of  the  Fblladelpbla 
&  Seashore  Railway.  The  Judgment  includ- 
ed a  balance  of  $2,G40.dO  on  open  account. 
The  consideration  for  the  whole  was  railroad 
ties  sold  to  the  Philadelphia  &  Seashore  Rail- 
way. The  $8,000  note  was  really  given  as 
collateiHl  for  the  $3,672.63,  with  the  expecta- 
tion that  further  ties  would  be  delivered. 
The  bonds  were  delivered  on  the  18th  of 
July.  lS9a 

William  B.  Potter. 

William  E.  Potter  holds  three  bonds  (Nos. 
417,  41S,  and  436),  which  he  received  from 
Hr.  Wood  as  partial  security  for  services  as 
bis  s<^citor  and  counsel.  These  bonds  were 
all  a  part  of  those  temporarily  pledged  with 
the  PhUaddphla  Warehouse  Company. 

Richard  C.  Souder. 

Uichard  C.  Soudor  holds  bonds  Nos.  180 
and  137.  He  received  them  from  Edward 
R.  Wood,  and  in  consideratlcm  gave  a  credit 
of  $^,000  on  a  bond  which  he  held  against 
the  Malajra  Glass  Company,  secured  by  a 
mortgage.  Mr.  Wood  was  the  president  and 
principal  stockholder  of  the  glass  company. 
Tbe  bonds  were  received  and  credited  on 
tlie  mcMtgage  the  1st  of  May,  1800,  the  mort- 
gage being  given  to  secore  $(1,000;   One  thou- 


sand dollars  had  been  paid  in  cash  before 
the  Ist  of  May,  1890.  Mr.  Souder  stlU  holds 
his  mortgace  against  the  Malaca  OIbsb  Com* 
pany. 

Anthony  Steelnuin. 

Anthony  Steelman  holds  bond  No.  820.  He 
was  a  director  of  the  company,  and  fully 
familiar  with  all  Its  transactions  from  the 
beginning.  He  obtained  two  bonds  from 
Mr.  Wood  (Nos.  320  and  825).  Na  326  he 
disposed  of  to  Elijah  B.  Wheaton,  and  re- 
tains Na  820.  He  paid  Wood  part  cash, 
and  gave  him  credit  for  the  balance  for  rail- 
road ties  which  he  bought  for  Wood,  and 
paid  for  with  his  own  money.  He  took  the 
bonds  at  $900  each,  paying  In  effect  $1,000 
cash  for  th^n.  He  does  not  give  tbe  details 
of  the  transaction. 

E.  A.  Tennis. 

B.  A  Tennis  holds  four  bonds  (Nos.  402, 
403, 419,  and  43S).  These^  with  a  good  many 
others,  he  received  from  Mr.  Wood  on  ac- 
count of  the  contract  with  the  Seashore  RalL 
way,  signed  by  Wood,  for  the  building  of 
de  Tuckahoe  &  Cape  May  branch.  He  re* 
celved  83  bonds  in  all,  at  the  following  rates: 

12  at  par,  10  at  90,  and  the  balance  at  80. 
He  received  them  instead  of  cash,  and  be- 
fore be  took  them  he  knew  the  particniars 
of  the  contract  between  Wood  and  the  com- 
pany, and  that  the  Tuckahoe  road  was  not  a 
part  of  the  Philadelphia  A  Seashore  road. 
Tennis  did  do  some  work  on  the  main  line, 
and,  according  to  Wood's  evidence,  be  got 

13  of  the  above-mentioned  btmds  fw  that 
WOTk;  but  which  13  does  not  appear,  and 
Tennis  himself  does  not  testify  to  tliat  fact. 

Theophllus  Weeks. 

Theophllns  Weeks  was  one  of  the  original 
corporators  and  dlrecttrs  of  the  road.  Be 
holds  two  bonds  (Nos.  148  and  876).  He  was 
a  snbscriber  In  the  articles  of  oivanlsation 
to  19  shares,  but  tie  actually  took  20,  and 
paid  $1,000  In  cash.  He  bougbt  bond  No. 
148  of  Mr.  Wood,  and  paid  $1,000  In  cash. 
He  bought  bond  No.  876  of  &lr.  Tennis,  and 
paid  him  $800  casb  for  it.  At  the  same  time 
he  bargained  fbr  No.  376  for  Daniel  Ireland, 
and  Na  874  for  Mr.  Wheatim.  Althon^  the 
bargain  was  made  with  Tennis,  they  were 
Wood's  bonds,  and  tbe  money  was  paid  to 
Wood. 

Estate  of  Elijah  B  Wheaton. 

The  estate  of  EHJah  B.  Wheaton  holds  two 
bonds  (Nos.  325  and  374).  No.  325  he  bought 
of  Steelman,  No.  374  he  bought,  through 
Weeks,  of  Wood.  Wheaton  was  a  stock- 
holder, bat  not  a  director,  In  the  railway 
company,  and  had  nothing  to  do  with  the 
managmnant  of  the  road. 

P.  M.  Wheaton. 

P.  M.  Wheatou  holds  10  bonds  (Nos.  188- 
102,  369-373).  Five  of  these  be  bought  of 
Townsend  &  Steelnmn,  brokers  bi  Pbiladel- 

Digitized  by  VjOOQ  IC 


190 


ATLANTIO  RBPOBTEB,  ToL  SL 


(N.  J 


pbla,  at  95  cents  on  the  dollar.  They  are 
entered  on  tbe  casbbook  as  being  sold  at 
par,  May  28, 1890.  The  other  five  he  bought 
through  Mr.  Tennis,  and  paid  80  cents  on 
the  dollar  for  them.  These  were  undoubt- 
edly Mr.  Wood's  bonds.  This  claimant  was 
a  subscriber  to  20  shares  of  the  stock,  and 
paid  cash  for  It. 

Sabloa  J*  Welgbtinan. 

Sablna  J.  Welghtman  holda  one  bond  (No. 
48).  She  bought  It  March  18,  1890,  of  Mr. 
Taylor,  on.  Ills  recommendation  that  it  was 
a  good  Investment,  paying  $1,023.16.  The 
check  was  drawn  by  her  as  executrix,  but 
the  money  was  her  own  money. 

Estate  of  Mary  and  Juliana  Wood. 

The  estate  of  Mary  and  Juliana  Wood 
holds  nine  bonds  (Nob.  429-434).  Their  estate 
l8  represented  by  Richard  Wood  and  George 
Wood,  their  trustees.  These  trusteesarebroth- 
en  of  the  two  cestuis  que  trustent,  and  also 
of  Edward  R.  Wood.  Edward  R.  Wood  was 
also  one  of  the  tnuteea,  and  he  borrowed  of 
the  estate  $12,000,  and  pat  these  bonds,  with 
othnv,  amMig  the  assets  of  the  estate,  as 
oollateral,  about  the  1st  of  October.  1890.  He 
used  the  money  for  the  purpose  of  building 
the  road.  These  bonds  were  actually  de- 
posited the  assets  of  the  trust  estate  in 
the  Philadelphia  Safe-Deposit  Ck>mpany. 
With  them  was  a  promissory  note  dated  Jan- 
uary 1. 1881.  ftir  $8,000,  signed  by  Wood,  and 
payable  to  the  order  of  the  trustees  of  Mary 
and  Juliana  Wood.  He  owed  tbe  estate 
other  mon^s  besides  that  $3,000  note.  Up- 
on an  examination  it  was  found  to  amount 
to  $17,000.  7iTe  thousand  doUan  was  paid  in 
cash,  and  the  amount  reduced  to  $12,00(1  To 
secure  the  $12,000  these  nine  bonds  were  re- 
tained, and  four  mortgages  were  given  on 
real  estate  of  EdwanS  K.  Wood,  and  an  ex- 
tension of  time  given.  Deducting  $9,000 
the  whole  amount  of  the  security  ($^,- 
50(9,  there  remained  $17,600  securl^,  the 
debt  being  $13,800.69. 

Mary  K.  Wood. 

Mrs.  Mary  K.  Wood,  the  wife  of  Edward 
R.  Wood,  b<dds  three  bonds  (Nos.  186.  288, 
and  41^.  She  owned  a  bouse  in  Philadel- 
phia, and  mortgaged  it,  and  raised  $10,000, 
and  gave  it  to  her  husband,  for  which  she 
took  14  bonds  as  security.  Afto^ards,  her 
husband  induced  hec  to  part  with  all  except 
the  three  bonds.  Mrs.  Wood  also  holds  about 
151  coupons,  which  her  husband  handed  to 
her,  and  which  she  claims  to  have  either 
paid  the  holders,  or  cut  off  the  bonds  which 
he  had  In  his  hands,  and  from  her  bonds. 

Howard  Garrow,  for  complainant  D.  J. 
Pancoast,  (or  defendants  McNaughton  &  Go. 
and  other  judgment  creditors.  S.  W.  Pet- 
tltt,  of  Philadelphia,  for  defendants  Conway, 
Boney.  Phyalek,  and  Beckers'  Ex'rs.  Wil- 
liam E.  Potter,  for  defendants  Fourth  St 
Nat  Bank,  the  trustees  of  Wood,  Mrs.  Mary 


K.  Wood,  and  others.  S.  W.  Beldon.  for  Ae- 
fendants  Wheaton,  Sea  Isle  Gt^  B.  ft  L. 
Asa'n,  and  others.  S.  W.  Pettitt  and  S.  W. 
Beldon.  for  defendants  Bumham,  William? 
&  Go.  and  Hlldebrand  &  Wolfe.  S.  H.  Rich- 
ards, for  def^dant  John  P.  Whitney.  J.  U. 
B.  Htldreth,  for  defendants  Mecray.  Mia. 
Schellenger,  Mrs.  Welghtman,  and  others. 
B.  A.  Armstrong,  for  defendant  New  Jersey 
Trust  &  Safe-Deposit  Ga  Thomas  E. 
French.'for  defendants  Boebling,  Sons  & 
and  other  judgment  creditors.  J.  W.  Mor- 
gan, for  defendant  Philadelphia  &  R.  Co. 
T.  B.  Hamed.  for  defendants  Weeks  axd 
others.  S.  H.  &  M.  P.  Grey,  for  defend- 
ants Bethlehem  Iron  C!a,  several  banks,  and 
others.  William  J.  Emft  for  defendants 
Mrs.  Cbearia  and  R.  O.  Bonder. 

PITNEY,  V.  O.  (after  stating  the  facts). 
The  mortgage  covering  the  Issue  of  bonds 
Involved  in  this  case  is  attacked  on  the 
ground  of  the  alleged  Illegality— First,  of  tbe 
whole  scheme  which  was  embodied  in  the 
contract  of  November  27,  1889,  between 
Wood  and  the  company;  and,  second,  of  that 
part  of  the  contract  which  provided  for  the 
building  of  the  Tuckaboe  &  Cape  May 
branch  or  extension.  The  various  issues  of 
bonds  under  the  mortgage  are  attacked,  as 
to  a  great  number  of  them,  because  not  Is- 
sued for  money  actually  loaned,  and,  as  to 
another  numerous  class,  because  issued  In 
excess  of  the  amount  of  cash  actually  paid 
In  for  capital  stock  at  the  time  of  their  is- 
sue. Further,  it  was  earnestly  argued  that 
these  defects  were  such  as  to  render  the 
bonds  actually  void  In  the  hands  of  bona 
fide  purchasers  and  holders. 

Tbe  genwal  corp(Hiitlon  act  (Revision,  p. 
175,  9  1,  subsec  4)  authorizes  every  corpora- 
tion In  this  state  "to  mortgage  Its  real  and 
personal  estate  and  franchises."  That  act 
applies  to  all  c(»rporatlons,  and  Includes  cor- 
porations owning  railroads,  and,  in  the  ab- 
sence of  any  limitation  found  elsewhere, 
would  seem  to  give  full  power  to  such  corpo- 
rations In  the  iHremlses.  But  the  act  of  April 
2,  1873  (P.  L.  p.  88;  Revision,  p.  925),  knowu 
as  the  "General  Railroad  Law,"  by  Ite  twen- 
tieth section  (Revision,  p.  931),  provides  as 
follows;  "Tlmt  any  company  incorporated 
under  this  act  shall  have  power  to  borrow 
such  sum  or  sums  of  money,  from  time  to 
time,  not  to  exceed  In  the  whole  Its  paid  up 
capital  stock,  as  shall  be  necessary  to  build, 
construct  or  repair  their  road,  and  furnisb 
all  necessary  engines  and  other  equipmenti: 
for  the  uses  and  objects  of  said  company, 
and  to  secure  the  repayment  thereof  by  the 
execution,  negotiation  and  sale  of  any  bond 
or  bonds,  and  secured  by  mortgage  on  sold 
land,  privileges,  franchises  and  appurtenan- 
ces of  and  belonging  to  the  said  company; 
provided,  that  said  company  shall  not  plead 
any  statute  or  stetutes  against  usury  in  any 
court  of  law  or  equity  in  any  suit  Instituted 
to  enforce  the  payment  of ^any  bond  or  mort 
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gage  executed  under  the  prarlslong  of  this 
section;  and  provided  farther,  that  said  bond* 
shall  ccHwtltate  a  first  lien  on  Oie  railroad,  its 
cars,  real  estate  and  frandtUaes,  and  the  pro- 
ceeds of  said  binds  shall  be  naed  for  the  pnr- 
pose  of  aiding  In  the  oonstructton  of  said 
railFoad."  A  prorlsion  somewhat  dmilar  to 
this  in  the  Massachnsetts  general  railroad 
law  was  held  by  the  anpreme  court  of  that 
state,  tn  Com.  7.  Smith.  10  Allen.  448,  to  be 
of  Itself  prohibitory  of  another  mode  of  mort- 
gsgine,  npon  the  principle  "inclnslo  anlns  est 
exdoalo  alt^ns."  It  was  conceded  in  that 
case  that  the  railroad  company  might  alien 
and  mortgage  its  xwoperty  without  legidattve 
authorftr.  but  that  sndi  power  did  not  In- 
dnde  the  right  to  alien  and  mortgage  Its 
frauchiae.   In  my  opinion  the  int^tlon  of 
the  statute  was  to  regulate  the  general  power 
of  mortgaging  by  the  corporation,  and  to  lim- 
it it  strictly  to  borrowing  money  upon  its 
mortgage  bonds,  and  to  the  amount  of  cash 
that  had  been  paid  In  on  account  of  BUb&criih 
tlons  to  Its  capital  stock.    iVater  Co.  t.  De 
Kay.  38  N.  J.  Eq.  548.    That  such  was  the 
intention  Is  set  at  rest  by  the  proviso  added 
to  it  by  the  legislature  In  1878  (P.  L.  p.  20; 
Sapp.  Bevision,  p.  824),  amending  the  section 
just  above  quoted  by  adding  these  words: 
"And  provided  further,  that  If  any  person  or 
persons  shall  Issue  such  bonds  to  any  greater 
amount  than  the  amount  that,  at  the  time  of 
such  issue,  shall  have  been  actually  paid  up  on 
the  capital  stock  of  such  railroad,  he,  she,  or 
they  shall  be  guilty  of  a  misdemeanor,  and 
shall  bepunishedby  a  fine  of  not  more  than  five 
thousand  dollars,  or  by  ImiM-lsonment  at  hard 
labcff  not  more  than  three  years,  or  by  both,  at 
the  discretion  of  the  court."    Tliat  bonds  se- 
cured by  a  mortgage,  and  issued  contrary  to 
the  provisions  of  the  statute  above  cited,  are 
void,  as  between  the  parties  to  the  transac- 
tion, seems  to  be  thoroughly  settled  In  this 
state.   State  v.  Board  of  Chosen  Freeholders. 
30  N.  J.  Law,  632;  Crampton  v.  Zabrlskle, 
101  U.  S.  GOl;  Waterworks  Co.  v.  Read,  60 
N.  J.  Law,.  665,  15  Atl.  10.    The  decision  in 
the  federal  supreme  court  seems  quite  In 
point,  and  renders  unnecessary  any  discus- 
sion here.    An  elabwate  argument,  sustain- 
ed by  a  formidable  array  of  decisions  by  the 
courts  of  our  sister  states,  was  made  against 
this  result,  of  which  decisions  I  deem  it 
necessary  to  say  only  that  they  did  not  deal 
with  our  statute,  and  cannot  afTect  the  rule 
here  established.    The  object  of  this  enact- 
ment is  manifest.    It  Is  to  Insure  a  certain 
measure  of  value  to  securities  of  this  na- 
ture, issued  by  railroad  companies  organized 
under  the  general  law  of  this  state.  The 
officials  of  a  railway  company  Incorporated 
under  this  act.  If  possessed  of  common  hon- 
esty, will  apply  all  moneys  received  by  them 
on  account  of  stock  and  bonds  to  the  con- 
struction and  equipment  of  the  road.  Such 
Ik  clearly  their  duty;  and  if  an  equal  sum  Is 
derived  from  each  source,  and  devoted  hon- 
estlv  to  such  use,  the  result  will  be  that  the  1 


bolder  of  the  mortgage  bonds  will  have  tar 
his  security  property  which  has  actually  coat 
In  cash  double  the  amount  of  his  debt  That 
be  should  have  such  secnrtty  was  the  Inten- 
tion of  the  legislature,  and  any  device  which 
leads  to  a  different  result  is  an  evasitm  of 
the  law.  Whether  the  railroad,  when  so  fin- 
ished and  equipped,  will  be  actually  and  In- 
trinsically w<Hth  more  or  less  than  Its  cost, 
depends  upon  a  variety  of  facts  and  dream- 
stances,  which  each  investor  must  take  Into 
account,  and  Judge  of  for  himself.  The  road, 
when  built,  may  turn  out  to  be  a  paying  road, 
or  It  may  not  The  result  in  tliat  respect, 
depends  on  the  amount  of  business  It  has 
to  do,  and  the  prices  which  it  Is  able  to 
diarge.  and  the  origlnnl  cost  of  the  road.  It 
Is  proper,  however,  to  remark  that  the  mere 
fact  that  persons  may  be  found  who  will 
take  and  pay  for  In  cash  half  the  cost  of  a 
proposed  railroad,  subject  to  a  mortgage  for 
the  other  one-half  of  such  cost  Is  some  guar- 
anty to  the  pwsMis  who  advance  the  money 
upon  the  mortgage  that  the  enterprise  will 
inrove  successful,  and  this  guaranty  the  legis- 
lature Intended  to  give  by  the  statute  Just 
quoted.  The  legislature  has  not  forbidden 
the  giving  of  a  m<»*tgage  upon  a  railrcMtd  not 
yet  built— upon  property  not  yet  acquired. 
On  the  contrary,  I  think  the  language  of  the 
section  In  questlcm  plainly  contemplates  such 
action.  Nor  do  I  think  there  is  anything  In 
the  policy  of  the  law  which  forbids  it  If 
the  officers  of  the  company  are  careful  to 
Issue  the  mortgage  bonds  no  faster  than  ac- 
tual payments  are  made  on  account  of  sub- 
scriptions to  capital  stock,  and  then  apply 
the  money  so  received  honestly  to  the  con- 
struction of  the  road,  there  can  be  no  seri- 
ous objection  to  executing  the  mortgage  In 
advance  of  the  Mmstrnctlon.  The  parties 
advandng  their  money  on  these  securities 
have  full  opportunity  to  know  by  actual  ob- 
stfvation  Just  what  has  been  done,  and  Is 
being  done  from  day  to  day.  The  line  of  the 
railroad,  as  filed  in  the  office  of  the  secretary 
of  state,  is  open  to  their  inspection,  and  they 
thus  can  protect  themselves  In  that  respect 

The  mortgage  Itself  contains  nothing  to 
show  that  it  was  In  any  r^pect  illegal,  or 
that  an  Illegal  issue  of  bonds  under  it  was 
contemplated.  On  the  omtrary.  It  recites 
the  resolutions  of  both  the  stockholders  and 
the  directors,  declaring  the  purpose  and  in- 
tention to  be  to  issue  the  Irands  for  borrowed 
money  only,  and  to  an  amount  not  to  exceed 
the  amount  at  the  time  actually  paid  In  for 
capital  stock,  and  to  apply  such  moneys  to 
the  construction  of  the  road.  In  fact,  the 
mortgage  itself,  on  Its  face,  contains  what 
amounts  to  a  solemn  promise  un  the  part  of 
the  corporation  to  observe  the  law  In  tbls  re- 
spect in  letter  and  in  spirit. 

The  mortgage  in  this  case,  I  conceive,  for 
these  reasons,  to  have  been  a  good  and  valid 
contract  of  pledge  at  the  time  It  was  given, 
as  between  the  railroad  company  and  future 
holders  of  Its  bonds.  If  no  subsequent  Infrae- 
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tlon  of  the  law  Just  cited  had  taken  place 
and  Qo  fraud  had  oeen  practiced  under  It 
Both  these  are  charged. 

First,  It  is  said  that  It  was  part  and  parcel 
of  the  whole  scheme,  as  embodied  In  the  con- 
tract of  Norember  27,  1889,  mad*  between 
the  company  and  Mr.  Wood,  that  the  stock 
and  bonds  should  be  issued  for  a  greater 
amount  than  was  actually  paid  In.  The 
case  ^ows  clearly  that  Mr,  Wood  was  the 
projector  of  this  road.  He  and  Dr.  Physldc. 
through  Deery,  subscribed  toe  of  the 
1,400  shares  of  Its  stock  subscribed  Taj  ftna 
artl<des  of  association.  He  (Wood)  was  Its 
first  secretary  and  treasnrert  and  its  moving 
spirit;  and  he  resigned  and  serered  his  appa- 
rent omnectlon  with  the  direction  of  the  road 
jnst  before  the  contract  was  entered  tnto; 
but  he  stm  retained  mbstantlal  control,  and 
had  for  serenl  months  the  privilege  of  at- 
tending the  meetings  of  the  board  of  direct- 
ors. Tlie  contract  ms  nnder  oomdderatlon, 
and  Its  terras  snbstantlally  agreed  tm.  N«> 
rember  20th,  and  resolutions  passed  to  vn- 
cute  it  on  the  same  day  that  Wood  resigned. 
The  resolutions  aatborizing  the  mwtgage  were 
made  November  20,  1889,  and  the  contract 
was  made  and  executed  November  27th. 
That  contract  gave  Wood  substantially  an 
thB  stock  and  bonds  ^900,000  .of  each)  for 
building  the  two  roads;  for  he  was,  under  it, 
entitled  absolutely  to  the  proceeds  of  an 
bonds  sold  and  stock  Issued  by  the  company 
to  other  parUes.  The  drcnmstances  did  not 
warrant  the  suppositloQ  that  a  very  large 
part  at  this  9900,000  of  stotik  would  be  taken 
by  ontslde  parties.  On  the  contrary,  it  Is 
plain  that  the  contemplation  of  the  parties 
was  that  Mr.  Wood  was  to  become  the  sub- 
stantial  owner  of  the  road,  so  far  as  that 
ownership  was  r^resented  by  Issues  of 
stock,  and  the  contract,  in  effect,  gave  him 
such  control;  and  It  was  conceded  to  and  ex> 
erdsed  by  him  up  to  the  let  of  September, 
188a  The  contract  did,  indeed,  limit  him, 
during  its  construction,  to  the  receipt  of  $10,- 
000  of  bonds  and  $10,000  of  stock  to  each 
mile  of  road  bntlt;  but  it  Is  dear  that  when 
the  road  was  flnlsbed  to  Sea  Isle  Olty,  and 
equipped,  he  was  to  be  entitled  to  all  the 
bonds  and  stock  up  to  $550,000  of  eich,  not 
Issued  to  other  parties,  and  he  was  also  en- 
titled to  the  proceeds  of  such  as  should  be  bo 
Issued  to  other  parties;  and  after  the  Cape 
May  branch  was  built  he  was  entitled  to  the 
balance,  of  $350,000  «ich,  of  the  stock  and 
bonds.  Now,  If  there  had  been  no  stock  or 
bonds  Issued  to  any  person  but  Wood  and 
the  directors  who  made  the  contract,  and 
those  bonds  had  not  been  made  negotiable 
and  the  stock  assignable,  so  that  they  might 
never  have  come  Into  the  hands  of  Innocent 
holders,  I  see  no  harm  In  such  a  contract, 
since  no  person  could  be  Injured  but  the  Im- 
mediate parties.  If  Mr.  Wood  built  the  road 
wholly  with  his  own  money,  and  owned  It, 
nobody  else  was  concerced  In  the  size  of  the 
mwtgage  he  saw  fit  to  put  upon  It  to  himself, 


and  no  ene  bot  the  Individual  directors  were 
mterested  In  the  question  of  how  mtich  of 
their  own  money  they  cboee  to  nominally 
invest  in  stock  and  bonds,  as  a  disguise  for  a 
present  to  Mr.  Wood  fw  bttlldlng  the  rad. 
But  such  was  not  the  case,  and  we  most  con- 
sider tiie  other  ^ment  actually  presmt, 
namely,  the  fact  that  the  Innocent  public 
were  expected  to  invest,  and  did  actually  In- 
vest, in  both  the  stock  and  the  bonds;  the 
latter  being  declared  te  be  issued  In  pursu- 
ance of,  and  with  the  guaranty  of,  the  stat- 
ute of  this  state,  above  cited.  Now,  the  in- 
trinsic demerit  of  this  contract  llee  In  the 
fact  that  there  Is  an  entire  abeeoce  of  any 
serleua  attempt  to  limit  tbe  aggregateamonni 
of  the  stock  and  bonds  to  be  issoed,  under 
its  provlrions,  to  the  actual  coat  of  the  road 
and  eqntpm^t;  nor  was  there  any  snfflcient 
4etaUed  spedflcatloai  of  tSie  aharacter  of  tbe 
Voifc  to  be  done,  and  of  tbe  materials  to  be 
furnished.  The  width  of  0ie  ri|^t  of  way  to 
be  ooQnired  was  not  fixed.  Tbe  amount  of 
land  to  be  acquired  for  terminal  faLcUtties  at 
each  station  was  Diot  fixed.  The  nmnbo'  of 
ties  to  ttie  mile  was  not  mentioned.  No  sid- 
ings or  facfiiUes  for  watering  ^^ines  were 
provided  for.  The  else  and  character  of  the 
station  bnlldlngB  were  left  to  Mr.  Wood's 
judgment.  No  provision  was  made  for  eqnip- 
muit  for  the  Seashore  Line,  unleaa  It  was 
flnaUy  extended  to  Cape  May  city.  No  pro- 
^sim  was  made  for  any  telegraphic  equip- 
ment. Wood,  under  the  cimtract,  seenred  the 
right  to  buUd  the  Gape  May  branch,  bnt  was 
not  obliged  to  do  so.  It  la  impossible  to 
read  this  contract  witiiont  observing  bow 
completely  tbe  company  was  l^t  at  Wood's 
mercy,  and  the  proofa  show  that  lie  enr- 
dsed  complete  control  until  about  Septnnber 
1,  1800.  The  line  to  Sea  Isle  City,  the  ter- 
minus  of  the  Seashore  I^ne  proper,  was  a 
fraction  less  than  40  miles  In  length,  and 
with  aldings  a  trifle  less  than  42  miles;  and, 
for  building  It.  $1,100,000  in  stock  and  bonds 
was  contracted  to  be  given.  The  proofs  fur- 
nish materials  from  which  a  fair  estimate 
i»n  be  made  of  what  each  of  the  roads,  fully 
equipped,  ought  to  have  cost  We  may  get 
at  It  itftwo  ways:  First,  by  an  ascertaining 
what  was  the  amount  actually  expended  up- 
on them;  and,  second,  what  It  would  coet  to 
put  them  in  good  running  order,  and  equip 
them.  The  actual  amount  of  cash  paid  by 
the  company  and  by  Wood  for  construction 
and  equipment  of  the  main  linfe  to  Sea  Isle 
City,  Including  the  amount  paid  Hobart  & 
Co.  under  the  Hobart  contract,  la  $224,751; 
the  amount  of  unpaid  bills  for  the  same  line 
Is  |202,S53;  making  a  total  of  $427,604.— and 
this  expenditure  left  the  road  In  fair  run- 
ning order.  The  expert's  estimate  of  tbe 
cost  of  putting  It  in  complete  running  order 
was  $23,520,  and  for  its  equipment  $126,500; 
maklnjf  a  total  of  ?577,€24,— a  trifle  more 
than  the  amount  of  bonds  to  be  Issued  against 
It.  The  pTOOfa  show  that  the  cost  of  grad- 
lug  and  bridges  on  the  (lape  MAy  branch 
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\ras  MMistderaUy  Iraia  tban  on  the  main  line, 
and  that  a  triSIng  additional  expsise  for 
eqiiipiueut  woold  complete  it  for  use  in  con- 
nection vltli  the  other  road;  so  that  $300,- 
WO  fs  liberal  for  the  cost  of  the  Cape  May 
bniDt^h.  An  estimate  made  up  fi'oin  the 
opinions  of  the  experts  sworn  at  the  hearing, 
lu  connection  -vrith  the  bills  for  woilc  done 
and  materials  furnished,  distributes  this  eo«t 
as  follows: 

Main  Line. 

Cost  of  grading,  estimated  at  |1,S00 

I>pr  mile   f  60,000 

Oust  of  the  bridges  (actual)   29,230 

Tips,  at  2,600  to  the  mile   60,000 

4r>70  tons  of  steel  rails.  1 10  to  the  mile  137.000 

Other  hardware  and  fittings   30,000 

Laying  and  flnishlnB   40,000 

Station  fadlities,  10  stations  <lurge  es- 
timate)   20,000 

Right  of  way,— most  of  it  was  glren,— 

(actual)   2,000 

Equipments, — five  locomotives   40,000 

20  passenger  coaches   60,000 

Five  baggage-  cars,  40  freight,  con- 

Btruction,  and  other  cars   40.000 

Incidental  expensea.   31,770 

In  aU   9530.000 

-Just  the  amount  of  the  bonds  issued  for  this 
line. 

Cape  May  Branch. 

Thp  Cape  May  branch,  if  operated  in 
connection  with  the  main  branch, 
would  require  one  additional  engine 
and  ten  coaches  $  60,000 

2S  miles  of  road,  indtoding  sidings,  up- 
on which  there  were  few  bridges 
and  stations,  and  very  U^t  grading.  250,000 

9  310,000 

Add  for  conttngendes   40,000 

9850,000 

—Making  altogether,  for  both  roads,  9000,000, 
just  the  amount  of  bcmds  to  be  issued  for 

both  lines. 

Mr.  Wood,  in  his  dealings  with  the  directors, 
made  up  monthly  statements  of  the  amount 
of  his  work  done  on  the  mala  line,  based,  not 
on  specificatlona  and  measurements,  but  on 
estimated  proportions  which  the  work  already 
done  on  both  lines  bore  to  the  cost  of  the 
whole  Job,  to  be  paid  to  him  in  stock  and 
bonds,  and  for  that  purpose  pat  separate  es- 
timates on  the  different  classes  of  work,  high 
enou(-h  to  make  the  aggregate  rate  reach 
91.300.000.  Thus,  in  his  estimate  of  February 
20.  1890,  he  makes  the  excavations  9155,000, 
or  ¥2,380  per  mile  tor  65  miles  (both  roads),— 
an  overestimate  of  above  91,000  a  mile.  For 
bridges  he  makes  an  estimate  of  986,000.  The 
act  iial  cost  of  the  bridges  on  the  main  line  was 
$21i.2:»,  and  the  total  estimated  cost  for  both 
lines  was  935,000.  His  ^Imate  foa>  ties  is 
?2(KP/MX),  which,  at  60  cents  per  tie  (a  large 
prlvc),  would  purchase  333333  for  TO  miles 
of  road,  counting  the  sidings.  The  actual 
ouuiber  used  in  70  miles  is  190,000,  which 
leaves  a  surplus  of  143,333  ties.  For  rails, 
he  esttsiates  9^5,000,  or  96,350  per  mile, 
while  the  actual  cost  is  110  tons  per  mile,  at 
930  a  ton,  or  93.300,— an  overestimate  of  93,- 


000  per  mile.  For  fittings,  he  estimates  976,- 
000,  or  91.085  a  mile,  while  the  actual  cost  is 
about  9760.  For  traeklaylng  and  finishing, 
b«  estimates  9^3,000,  or  91.400  per  mile,  while 
a  fair  estimate  would  be  $800.  For  the  right 
of  way,  he  estimates  960,000  or  91.000  per  mile, 
while  the  actual  cost  was  trifling,  most  of  it 
iiaving  been  gtren,  and  only  92,200  were  paid 
for  the  whole  right  of  way  from  Wtnslow 
Junction  to  Sea  Isle  City.  For  terminal  lands, 
be  allows  9120,000.  The  actual  cost  was  but 
trifling.  For  stations  and  so  forth,  he  esti- 
mated 960^000,  while  930,000  would  be  a  lib- 
eral estimate.  In  his  estimate  of  August  1, 
1890,  he  Increased  the  estimate  fOr  excava- 
tions from  9155,000  to  9186,000,  and  tliat  of 
bridges  from  986,000  to  9100,000.  He  In- 
creased the  estimate  for  ties  from  9200,000 
to  9235,000,  and  for  rails  from  9445,000  to 
9500,000;  the  fittings,  from  976,000  to  9S0,000; 
traeklaylng,  from  908,000  to  9160,000.  In 
this  estimate  he  includes  nothing  for  right 
of  way  or  tmnlnals,  and  reduces  the  cost  of 
stations  from  960,000  to  940,000.  The  inflat- 
ed character  of  these  Items  is  manifest.  No 
serious  attempt  was  made  to  show  that  these 
roads  would  have  ooet,  If  carefully  built, 
for  prompt  pay,  more  tban  9900,000,  or  9650,- 
000  for  the  Sea  Isle  road  and  $350,000  tar  the 
Cape  May  road,  both  fully  equipped,  to  be 
operated  as  one  road.  Now,  this  Is  Just  tl)e 
ampimt  of  the  mortgage  bonds  to  be  Issued 
and  delivered  to  Wood  for  doing  this  wotIc; 
to  be  issued  to  him  mider  the  solemn  guar- 
anty of  a  statute  of  the  state  of  New  Jersey, 
and  with  a  d^berate  statement  on  their  face 
that  tbegr  ware  Issued  no  faster  than  an 
equal  amount  of  cash  was  paid  into  the  com- 
pany on  account  of  stock  subscriptlcnis  actual- 
ly paid,  which  cash  was,  with  the  proceeds  of 
the  sales  of  these  bonds,  to  be  honestly  used 
for  the  construction  of  the  road.  In  fact.  In 
view  of  the  dealings  between  Wood  and  Phy- 
sick  and  Wood  and  B<Miey.  and  of  the  frank 
statement  and  elab<Hrate  argument  of  the 
learned  counsel  who  supported  tltis  transac- 
tion, it  Is  quite  plain  that  these  sums  of  9550,- 
000  and  9350,000  wwe  fixed  at  the  probable 
cost  of  each  road  and  tbelr  Joint  equipment 
Now,  I  think  that  stich  a  contract  was  a 
fraud  on  the  act  of  the  leglslatiu'e,  and  the 
issuing  of  stock  and  putting  out  of  bonds  un- 
der it  a  fraud  on  those  who  took  either  with- 
out notice.  It  is  clear  that  If  the  Issues  of 
bonds  and  stock  were  made  as  contemplated, 
and  the  bonds  were  held  to  be  protected  by 
the  mortgage,  the  stock  would  be  of  little  or 
no  value,  and  the  bonds  would  not  have  more 
than  half  the  seouri^  contemplated  by  the 
law,  and  provided  for  and  promised  on  their 
faca  I  therefore  think  that  all  the  persons 
who  are  participants  in  the  transoetlon-— the 
directors,  on  the  one  hand,  and  Wood  on  the 
other— are  chargeable  with  being  partici- 
pants In  the  fraud  and  breach  of  the  law, 
and  debarred,  upon  plain  principles,  from  de- 
riving any  beuefit  from  it,  aa  against  inno- 
cent Buff ereiv  by  the  fraud  and  breach  uf  tbi>i 
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law.  And  I  come  to  this  ooaclusion  quite 
Independent  of  another  [Mint  made  against 
thla  contract,  viz.  that  It  provided  for  the 
building  of  the  Tuckahoe  &  Gape  May  branch, 
and  waa  so  far  ultra  vires  the  con tr acting 
railroad  company. 

The  proofs  show  clearly  that  all  bonds  Is- 
sued, except  the  first  100  or  thereabouts, 
were  so  Issued  In  excess  of  the  amount  at 
the  time  of  their  Issue  paid  in  directly  on  ac- 
count of  capital  stock.  An  attempt,  how- 
ever, was  made  to  meet  this  clear  result  by 
showing  that  Mr.  Wood  had,  from  time  to 
time,  and  finally,  done  work  and  furnished 
materials  under  his  contract  largely  in  ex- 
cess of  the  amount  which  he  had  been  paid 
by  the  company,  or  which  the  company  had 
paid  on  his  account,  and  that  it  was  plain 
that  for  this  excess  he  was  entitled,  under 
the  contract,  to  a  credit  and  a  corresponding 
lasue  of  stock;  or,  in  other  words,  that  the 
excess  of  his  work  and  materials  should  be 
counted  as  so  much  paii  In  on  account  of 
stock.  In  deference  to  the  earnestness  with 
which  this  view  was  presented,  I  have  made 
as  careful  and  thorough  an  examination  as 
I  could  of  the  proofs  In  the  cause,  Including 
the  mass  of  checks  of  both  Wood  and  the 
railway  company,  and  vouchers  for  paid 
claims  of  every  description  that  were  pro- 
dpced,— and  all  were  produced, — with  a  view 
of  ascertaining  how  much  foundation  In  fact 
there  might  be  for  this  contention.  In  deal- 
ing with  this  question  it  is  to  be  observed 
that  Mr.  Wood  was  not,  and  clearly  Is  not, 
entitled  to  credit  on  either  stock  or  bond 
account  for  the  whole  amount  actually  put 
on  either  of  the  roads  in  labor  and  matwials, 
for  the  simple  reason  that  such  work  and 
materials  were  not  yet  paid  for  in  full,  and 
the  railway  company  stood  liable  to  pay  for 
them.  The  subcontracts  and  purchases  were 
made  In  the  name  of  the  railway  company, 
and  it  was  liable  as  paymaster.  It  would  be 
absurd  to  Issue  certificates  of  paid-up  stock 
of  the  company  to  Mr.  Wood  tn  payment  for 
work  done  and  materials  furnished  which 
the  company  still  remained  liable  to  pay 
for.  And  here  is  the  radical  error  Into 
which  the  counsel  arguing  in  favor  of  this 
position  have  fallen.  They  have  claimed 
credit  for  Mr.  Wood  for  all  the  work  done 
and  materials  furnished  upon  the  roads, 
wbetber  paid  for  or  not,  tn  the  face  of  claims 
for  several  hundred  thousand  dollars  put  In 
against  the  company,  and  for  which  the  com- 
pany Is  liable.  All  that  Mr.  Wood  could  pos- 
sibly claim  credit  for  in  the  way  contended 
for  was  the  amount  actually  paid  out  and 
expended  in  the  oonstmction  of  the  road, 
the  object  being  to  ascertain  the  amount  of 
the  actual  assets  of  the  company  at  any  par- 
ticular time  desired,  In  order  to  ascertain 
whether  or  not  there  was  at  that  time  an  ex- 
cessive Issoe  of  bonds.  In  order  to  arrive  at 
this,  we  must  take  the  aggregate  amount 
actually  paid,  whether  by  the  railway  com- 
pany or  by  Mr.  Wood,  an  construction  ac- 


count, and  add  thereto  the  cash  on  hand  and 
that  deposited  with  the  state  treasuro*  at 
Trenton.  Mr.  Wood  cannot  complain  of  thU 
mode,  as  all  the  moneys  of  the  compaof 
were  disbursed  on  his  order,  and  under  bis 
immediate  supervision,  and  they  presumalrij 
went  to  the  construction  of  the  road,  and  iii 
point  of  fact  the  vouchers  show  that  tbey  ac- 
tually did.  Having  ascertained  this  value 
at  the  dates  of  the  several  issues  of  bonds, 
we  can  compare  it  with  the  amount  of  boD(I-< 
so  Issued.  Unless  the  amount  so  asc^tained 
shall  be  more  than  doable  the  amount  of  tLt- 
corresponding  bond  Issue,  the  stock  cannot 
be  considered  as  paid  up  to  an  amount  greai- 
er  than  the  Issue  of  bonds  to  that  date;  that 
is  to  say,  the  total  payments  must  equal  botli 
stock  and  bonds  Issued  to  date,  or  there  will 
be  no  surplus  to  make  the  issue  of  stock 
greater  than  the  issue  of  bonds.  With  this 
premise  I  proceed  to  give  the  result  of  mj 
examination,  giving  first  the  amount  of  the 
assets,  counting  only  what  bad  been  paid  out 
on  account  of  the  nuUn  line  to  Sea  Isle  City, 
and  the  mon^  in  cash  In  hand  on  aoconnt  of 
that  Une: 
is». 

Uar.  1.    No.  ol  boads  inued  to 
date.  lis. 

Value  bock  of  bonda  to  daw  abonTd 

be   «2n,eM 

Paid  ont  to  dftt*  a/o  con. 

atraction   00 

CMh  at  ■tat«  tr«uai7         So.oo't  00 

Caab  on  hand    it  tut  81 

  80,M« 

Defldeaey.   •  —  (ISO.C-i?  t" 

Ap.  W.    No.  Of  boBda  lMii«d  to 

Talna  hmA     boads  to  data  should 

bv  •ncm 

Paid  oat  to  data  «oa« 

atnutloii  tt0.ies  M 

GaA  at  siata  traaanisr..-..   at.O0O  00 

Caah  on  hand...„  lis  oo 

I  UQ;nS 

Defldener-.^..  -   tlSGiTSS  «l 

Ana  n.    No.  or  bonda  laraed  to 

data.su. 
Talna  back  of  bonda  to  data  abonid 

ba   VtiVM 

Paid  ont  to  data  a/c  oon- 

atraetloB.   91H.0H  00 

GbA  at  atata  traanuy....  I0,0u0  DO 
Caah  on  taftBd.„.„„..„....      1.101  00 

'  171J4S 

DaSdaaar..    •OMSS  (• 

AOR.  1.    No.  of  bonda  laooad  to 
date.M4. 

Talna  back  at  bonda  to  data  alioold 

ba —     •TIS.OM 

Paid  out  to  date  a/«  oon- 

atmeUon.  ............  917^710  OO 

Oaah  on  luud......»»..H..        7S  00 

  ITUn 

Dafldraer   •SKIOT  00 

No.  of  bonda  laaned  osdar  Ur.  Wood'a 

eoBtrtd,  MS. 
Valoa  baA  of  bonda  to  data  dUMld 

be......„  SOMkOiO 

Total  paid  by  Wood  * 

tb*Co.a/eaoB8traatUni  VOTiMI  00 
Caab  on  band„.......„_.„       5oa  oo 

-  —    —    117  OOS 
DeflatencT  »  -   ■        VTK.OOS  OB 

This  Iningrs  us  to  the  end  of  Wood's  ad- 
ministration. 

During  this  pvlod  considerable  payment!) 
were  made  both  by  Mr.  Wood  and  by  the 
railway  company  directly  on  account  of  the 
construction  of  the  Cape  May  tnmnch  or  ex- 
tension. This  was  clearly  unwarranted  in 
law,  and  an  unlawful  diversion  of  the  com- 
pany's funds,  which  did  not  anUUe  Wood  in 
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law  to  ft  credit  on  occonat  of  payments  for 

stock. 

WalTlns  this  difflcnlty.  I  wfll  bring  Into  the 
problem  the  vartoiu  totals  of  pigrmeutB  on 
account  of  the  extension,  and  with  the  fol- 
lowing result: 

ISM. 

H«r.  I.    Dtfldner  OB  Phfla.  *  8«s 

8bor»  R/.  bj  aboTB  statemaDt   $IWJUI 

Paid  a/e  T.  ft  CL  Uv  tlj.  for 

eoQsirnctloo  $21,ES1 

Cub  atataUtraniDrr  S4.0M 

  55,581 

Total  dwflelencj  both  roadn.  „.   9»*.0n 

Ap  ts.    D^ndency  on  PbUo.  ft  8«ft 

Sbon  B7.  aa  abovp  $1H,nS 

Paid  a/a  T.  ft  C.  Maj  Bj,  tor 

eona traction   tU,ST5 

CHhat  ■tatatnaniT   H.ON 

— —  ajm 

Total  dofldeney  botb  roadt..,,   fin.SOT 

JSDS  «.    Deficiency  on  Phlla.  ft  B«a 

Sbora  Or.  «a  aboTS      S4«8,«e6 

raid  a/c  T.  ft  C.  M.  Rf,  lor 

ronatrnetlon   tK.W 

Cult  at  otato  trcaanrr^   IS.OM 

—  77J00 

Total  daflelMK?  both  roadn.   

ABIT.  I.    Dafldnv  on  PbUa.  ft  »aa 

S&ore  St.  aa  abora     9W,Uf 

Paid  a/e  T.  ft  a  H.  Br-  for 

coaatmotton.   t68.5M 

raah  at  atata  treaanrr   13.000 

  w.Be» 

Total  dofldasej  both  roada   9m,9IX 

Knil  of  Wood'a  tlm«,  delld«ncj  on 

Pblla.  ft  Raa  Shora  B.r.  na  abcv   Sm.OM 

Pskl  a/e  T.  ft  C.  H.  Bjr.  lor  |» 

eoDntmctloa...  $70,216 
Caah  at  state  «raaaBiT-.«.»»  1^.UW 

  as^tfi 

Total  defldencr  both  rotida   $040,087 

The  result  Is  that  all  the  Wood  issues,  ex- 
cept the  first  100,  were  oTertssues.  and  In- 
TftUd  as  between  the  parties.  The  fraud- 
nl«it  and  illegal  character  of  the  transaction 
above  pointed  out  did  not,  however,  appear 
on  the  (ace  of  ^tber  the  mortgage  or  the 
bonds  issued  under  it.  Those,  as  already 
shown,  were  honest  and  lawful  on  their 
face,  and  all  persons  taking  them  for  value 
without  notice  of  the  defect  above  pointed 
out  had  the  right  to  rdy  upon  the  state- 
ment they  contained,  and  to  suppose  tliat 
they  were  hi  fact  Issued  no  faster  than  the 
law  allowed.  The  defense  that  th^  were 
Issued  in  violation  of  law  depends  upon  facts 
within  the  knowledge  only  of  the  officers  of 
the  company.  They  were  not  of  such  a 
cbaracter  as  that  ordinary  purchasers  of  the 
bonds  were  chargeable  with  notice  of  them. 
The  case  Is  clearly  distlnguiebable  from  the 
large  class  relied  upon  in  the  argument, 
where  the  legislature  has  prescribed  a  c<»idl- 
tion  precedent,  the  existence  of  which  Is  a 
matter  of  record,  open  to  all.  The  case  of 
Water  Co.  v.  De  Kay.  30  N.  J.  Bq.  B48,  de- 
cided by  the  court  of  errors  and  appeals,  is 
In  all  Its  aspects  precisely  in  point,  and  the 
rery  reasons  stated  by  the  learned  Judjie 
who  Bpoke  for  the  court  in  that  i-ase.  as  re- 
ported on  pages  SGH-Sttti,  apply  here,  and 
render  any  further  diacossiou  quite  uuueces- 
oary. 

In  determining  who  are  bona  fide  holders 
(or  value  without  notice,  I  feel  constrained  to 
follow  the  rule  laid  down  in  Allaire  v.  Harts- 
home^  21 M.  J.  Law.  661^.  which  was  mentioned 
with  approval  in  Armour  v.  McMichael,  36  N. 
J.  Law,  8%  and  to  include  aa  bona  fide  holders 


such  as  have  taken  bonds  as  security  for 
previously  existing  debts  withont  notice,  and 
also  without  any  present  parting  with  proper- 
ty or  losing  any  right  of  action.  The  dis- 
tinction, in  this  respect,  between  negotiable 
commercial  Instruments  (with  which  must 
now  be  classed  negotiable  bonds  secui'ed  by 
mortgage)  and  equitable  or  unrecorded  legal 
rights  In  land  and  unnegotlable  choses  In  ac- 
tion, was  pointed  out  by  Chief  Justice  Green, 
In  Allaire  v.  Hartshome,  21  \.  J.  Ijiw,  W5,  at 
668,  and  has  since  been  recognized  by  the 
courts  whenever  the  question  has  arlseu. 

In  passing  upon  the  validity  of  the  sev- 
eral batches  of  bonds  in  the  hands  of  their 
several  holders  I  will  deal  with  the  first  466 
issued  during  Wood's  control.  The  applica- 
tion of  this  rule  will,  upon  the  facts,  Include 
and  allow  the  following  claims:  Bumham, 
Williams  &  Co.,  Fourth  Street  National 
Bank,.  Manufacturers*  National  Bank,  Com- 
monwealth National  Bank,  Seventh  National 
Bank,  New  Jersey  Trust  &  Deposit  Com- 
pany, Central  National  Bank,  First  National 
Bank,  Mlllvllle  National  Bank.  Philadelphia 
&  Atlantic  Itailroad,— that  Is,  the  Readtog 
Railroad.— Philadelphia  Warehouse  Compa- 
ny (the  dividend  not  to  exceed  the  amount 
due,  the  receiver  to  have  the  option  to  redeem 
the  bonds  and  cancel  them),  Diamond  State 
Iron  (Company,  Louis  Blank  (upon  condition 
that  he  subrogates  the  receiver  to  his  rights 
against  the  estate  of  Becker),  James  Camp- 
bell. Annte  W.  Chearia,  Charles  E.  D'lnvU- 
llers,  ffi.  J.  Bttlng,  R.  S.  Hand,  Hlldebrand 
&  Wolfe,  Daniel  Ireland,  estate  of  James 
Mecray,  Mrs.  Schellenger,  Bernard  McOrane, 
J.  C.  McNaughton  A  Co.,  estate  of  E.  B. 
Whcaton,  P.  M.  Wbeaton,  S.  J.  Welffhtman. 
I  feel  constrained  to  disallow  the  claim  of 
Dr.  Physick  on  the  26  bonds  received  by  him 
from  Wood  as  a  bonus  for  paying  for  the  500 
shares  of  stock  for  which  he  had  snbaerlbed. 
He  was  a  party  to  tlie  whole  scheme  from  the 
beglunlug,  and  stands  In  the  same  position  as 
Wood.  Besides,  he  was  an  active  director, 
and  Is  chargeable  with  an  actual  knowledge 
of  all  these  transactions.  He  was  elected  a 
director  November  20,  1889,  and  was  present 
on  November  25,  1S89,  when  the  Wood  con- 
tract was  authorized,  and  attended  all  eubse- 
qaent  meeting  It  is  Impossible  to  suppose 
that  he  did  not  know  that.  If  these  bonds 
were  issued  according  to  law,— that  is,  no 
faster  than  actual  cash  was  ptUd  for  stock,— 
and  the  proceeds  were  honestly  applied  to  tlie 
cmistmctlon  of  the  road,  Mr.  Wood  would 
hardly  be  willing  to  make  him  a  preset  of  a 
first-mortgage  b<md  of  $1,000  for  each  fl,000 
he  had  paid  in  on  his  stock  subscription. 
The  transaction  speaks  for  itself,  and  I  am 
entirely  satisfied  that  Dr.  Physick  knew  that 
the  issue  of  bonds  alone  covered  the  entire 
probable  cost  of  the  road  and  equipments. 
Further,  I  am  satisfied  that  the  transaction 
between  him  and  Wood  took  the  abaiM  It  did 
for  the  purpose,  among  others,  of  using  his 
example  as  a  subscriber  to  the  stc 
purpose  of  inducing  innoti^ati^c 
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BQbacrlptioiis  and  pay  for  stock.  At  first  I  was 
Inclined  to  tUnk  that  as  to  17  of  the  bonds— 
Nos.  54-70— deliTered  to  him  by  Wood  he 
was  atltled  to  rlaim  that  they  were  not  in 
fact  oTerlssnes.  being  part  of  the  first  Is- 
sues of  70  bonds  to  Wood,  which  were  legal- 
ized by  the  early  payments  of  cash  on  ac- 
count of  stock,  and  thertfore  Intrinsically 
good  and  Taltiable  in  everybody's  hands. 
But  upon  reflection  I  am  unable  to  adopt 
that  view  as  between  Dr.  Ffayalck  and  other 
innocent  holders  of  the  bonds.  He  was.  as 
before  observed,  party  to  the  original  ar- 
rai^emect  by  which  the  holders  of  ttiese 
bonds  were  to  be  deprived  of  the  full  mea»- 
ure  of  the  beneflt  of  payments  for  stock  to 
which  they  were  entitled.  If  the  two  roads 
had  been  honestly  buUt  and  equipped  tor  a 
cost  fairly  represented  by  an  equal  amount 
of  stock  and  bonds,  that  amount  would  not 
liave  exceeded  $450,000  of  each,  giving  the 
Ixindhulders  fair  security.  Instead  of  this, 
lie  assisted  In  carrying  through  a  plan  by 
which  their  aecuri^  would  be  reduced  at 
least  one-half.  This  consideration  is  of  It- 
self sufllclent  to  deprive  him  of  the  right  in 
this  court  to  stand  on  an  equal  footing  with 
the  victims  of  what  may  be  justly  called  his 
fraud.  There  is  another  consideration  which 
weighs  against  him.  He  gave  nothing  for 
these  bonds.  He  openly  sutiscrlbed,  through 
his  figurehead,  Deery,  for  500  shares  of  stock, 
and  when  he  paid  the  company  for  them  he 
simply  discharged  hU  Just  and  legal  obliga- 
tion, and  was  not  entitled  to  any  compensa- 
tion for  so  doing.  Such  a  fulfillment  of  his 
contract  cannot  form  such  an  equitable  con- 
sideration for  these  bonds  as  to  make  him  a 
holder  for  valne  in  any  sense.  For  that  rea- 
son be  can  have  no  better  standing  as  their 
holder  than  Wood  had.  Now  those  70  bonds 
were  not  Issued,  in  the  first  place,  to  Wood 
for  cash  advanced.  The  books  show  that 
they  were  simply  delivered  to  him  December 
10,  1889,  without  any  entry  in  the  books  ex- 
cept In  the  bond  account.  The  first  entry 
on  the  cash  book  and  Journal  is  February  20, 
1890,  when  Wood  is  charged  and  bond  ac- 
count credited  with  the  amount  of  them. 
Wood  is  on  the  same  date  credited  with  $3i>6,- 
465  on  construction  account,  being  the  amount 
of  the  inflated  estimate  of  his  work  bearing 
that  date,  which  I  have  before  set  forth. 
On  the  14th  of  February,  Dr.  Physlck  paid 
an  installment  on  his  stock  subscription  of 
$5,000,  which  made  the  total  paid  by  him  to 
that  date  |1T,500,— $500  more  than  the  17 
bonds  Be  received  from  Mr.  Wood  on  that 
date;  and  it  is  clearly  inferable  that  the  17 
bonds  now  In  question  were  handed  him  by 
Wood  February  aoth.  That  would  be  their 
first  actual  issue.  Now,  if  the  first  TO  t>on<to 
are  counted  as  having  been  issued  on  Decem- 
ber 10th,  then,  on  February  6th,  as  has  hew 
previously  shown,  there  was  an  overissue, 
by  delivery  of  bonds  to  outside  parties,  of 
about  $10,000.  But  if  these  IT  bonds  are  not 
counted  as  tiavlug  been  issued  until  Febru- 


ary 20th.  then  there  was  no  overtssne  on 
February  Gth,  and  the  flrst  overissue  was  in 
tbes«  very  17  bonds;  but  it  would  cot  be 
groat,  tlx  In  the  meantime  $8,760  had  been 
paid  in  on  stock  account.  Sul>sequently  there 
were  veiy  large  overissues,  and  It  is  clear 
that  Wood  is  not  entitled  to  make  any  claim 
on  any  bonds.  Further,  the  evidence  does 
not  satisfy  me  that  at  the  time  these  17  bonds 
were  charged  to  Wood  and  delivered  to  Dr. 
Physlck  their  amount  was  honestly  due  to 
Wood  ftom  the  company.  In  order  to  show 
such  iudebtedness,  credit  must  be  given  him 
for  the  inflated  estimate  of  woi^  dime,  bo- 
fore  referred  ta  I  can  form  no  reliable  es- 
timate from  It,  or  from  the  books  of  the  rva\ 
amount  of  work  done  at  that  time,  and  paid 
for.  As  before  shown,  the  fact  that  It  was 
done  does  not  entitle  him  to  credit  uale»>i 
it  was  also  paid  for.  But,  further,  the  evi- 
dence satisfies  me  that  Wood  had  very  little, 
if  any,  free  capital  to  Invest  In  this  enter- 
prise, and  he  was  obliged,  from  the  start,  as 
before  stated,  and  throughout,  to  oi>erate  in 
the  name  and  on  the  credit  of  the  company. 
He  took  full  advantage  of  the  clause  in  the 
contract  giving  him  that  power.  He  had 
assumed  to  bind  the  company  in  a  contract, 
quite  beyond  its  power,  to  build  the  Gape  May 
branch,  and  had  used  the  money  of  thec<Hnpa- 
ny  to  pay  to  the  state  treasurer  the  necessary 
deposit  for  the  organization  of  that  road,  and 
had  applied  those  moneys  towards  the  ct^  of 
its  construction.  In  all  this  he  was.  In  effect, 
acting  as  the  agent  and  trustee  of  ttie  com- 
pany. This  aspect  of  the  affair,  and  the  cir- 
cumstances, rendered  it,  In  my  judgment,  a 
positive  wrong  for  him  to  give  away  the  as- 
sets of  the  company.  Tbese  bonds,  thoTigrh 
they  may  have  been  nominally  his  property, 
were,  in  morals,  and  I  think  In  equity,  the 
property  of  the  company.  Go-talnly  he  bad 
no  right  to  give  them  away,  or  to  devote  them 
to  any  use  except  the  building  of  the  road; 
and  quite  as  certainly,  if  they  were  now  Id 
his  possession,  he  could  not  be  permitted  to 
found  upon  them  a  claim  to  share  in  this 
fund  as  against  Innocent  and  bcma  fide  hold- 
ers, and,  if  he  cannot  do  so,  then  I  am  un- 
able to  see  how  Dr.  Physlck  can.  I  will  con- 
sider his  claim  -to  the  48  bonds,  part  of  thoM 
tssned  to  Hobort  &  Co.,  further  on. 

3.  C.  Chance,  Executor  of  W.  D-  Jones. 

J.  O.  Chance,  as  executor  of  W.  D.  Jones, 
holds  and  presents  five  of  the  bonds.  Of 
these  Nos.  14,  15,  and  16  were  bought  from 
Mr.  Wood,  and  paid  for  In  cash  at  par  and 
accrued  interest  by  Jones  to  Wood,  probably 
about  March  1,  1S90.  As  to  them  ttie  claim- 
ant is  entitled  to  a  dividend. 

The  other  two— Nos.  24S  and  244— are 
clearly  a  part  of  an  overissue,  and  therefore 
illegal  and  void,  except  in  the  hands  of  a 
bona  fide  holder  for  value.  No  proof  is 
offered  as  to  wliat,  if  anythmg,  was  paid 
for  them,  or  undo:  what  circumstances  they 
come  to  Jones'  possessiOB.  JJpon  this  atats 
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of  the  cmae  I  do  Bot  Me  bow  any  claim  can  be 
allowed  upon  them.  Their  Ule^ality  belnf 
proren,  the  burden  la  thrown  on  the  holder 
of  showing  that  he  paid  value  for  them  with- 
out notice.  This  seema  to  be  thoroughly  aetp 
tied  in  this  state.  Duncan,  Sherman  &  Go. 
V.  Gilbert.  29  N.  J.  Law.  621;  Fifth  Ward 
8av.  Bank  t.  Firet  Nat  Bank,  48  N.  J.  Iaw, 
617.  7  Ati.  318;  2  Rand.  Com.  Paper,  {S 
660-568.  102T,  1028;  Holcomb  v.  Wyckoff, 
33  N.  J.  Law,  85.  The  reasra  of  the  rule 
Is  thus  stated  hy  llr.  Justice  Depue  at  page 
3^,  where  be  says:  "The  notes  sued  on 
were  fraudulent  and  void  In  the  banda  of 
FarringtoD.  He  could  not  have  enforced 
them  against  the  maker.  By  proof  that 
they  were  obtained  by  fraud  the  burden  was 
cast  on  the  plaintifC  of  aUowlug  a  considera- 
tion f<»-  some  one  of  the  subsequent  trans- 
fers that  win  defeat  the  maker's  equity. 
What  Bryce  paid  for  the  notes  does  not  ap- 
pear. Tlie  probability  Is  that  he  was  a  mere 
agent  to  effect  a  disposition  of  them.  In 
the  absence  of  jwoof  that  he  gave  value,  the 
inference  Is  that  be  was  a  holder  without  ' 
value  paid.  As  the  case  stands  with  respect  j 
to  Bryce,  he  could  not  have  recovered  on 
them  at  all.  He  therefore  had  do  tttle 
which  he  could  transfer  by  a  sale  to  the 
plaintiff,  and  until  they  reached  the  plain- 
tiff's hands  the  notes  continued  to  be  affect- 
ed by  the  vice  which  made  them  void  In  the 
hands      the  original  holder." 

Richard  G.  Bonder.  * 

Richard  G.  Sender  Is  entitled  to  a  dividend 
upon  bis  two  bonds  upon  condition  that  he 
shall,  uptm  proper  terms,  subrogate  the  com- 
plainant to  his  right  In  equity  to  revt^  the 
credit  he  gave  for  them  on  his  mortgage, 
and  to  recover  the  amount  due  Irrespective 
of  that  credit  The  bonds  are  a  part  of  the 
overissue. 

Anthony  Steehnan. 

Anthony  Steelman,  by  reasrai  of  his  con- 
nection, as  director,  with  the  company,  and  | 
his  tamillarity  with  its  affairs.  Is  chargeaUe  i 
with  notice  of  the  illegality  of  bla  bond  by  i 
reason  of  its  being  an  actual  overissue;  and  i 
he  is  also  chargeable  with  being  a  party  to 
the  Illegal  scheme  which  took  shape  In  the 
contract  of  November  27,  1889.  and  he  is 
therefore  not  entitled  to  any  dividend. 

B.  A.  Tennis. 

E.  A.  Tennis  Is  not  entitled  to  any  divi- 
dend on  his  bonds,  by  reason  of  his  famil- 
iarity with  the  affairs  of  Wood  and  the  com- 
pany, and  the  mode  In  which  the  roads  were 
being  built  He  la  chargeable  with  knowl- 
edge that  his  contract  made  with  the  rail- 
way company  through  Wood  was  beyond 
the  power  of  the  company,  and  that  pay- 
ments to  him  were  diversions  of  the  funds 
of  the  company  from  their  true  purpose.  It 
■iQes  not  appear  which  of  his  bonds  were 
paid  to  blm  on  account  of  work  done  on  the 
main  Hue. 


Theophllus  Weeks. 

Tbeophilas  Weeks  Is  chai^eable,  being  a 
director,  with  notice  of  the  illegality  of  his 
two  bonds.  He  bought  No.  148  from  Mr. 
Wood  and  paid  $1,000  for  it;  and  be  slso 
obtained  No.  376  from  Wood,  through  Ten- 
nis, for  f800.  He  Is  not  entitled  to  a  divi- 
dend. 

The  Trustees  of  Mary  and  Jullanna  Wood. 

The  trustees  of  Mary  and  Jullanna  Wood 
arc,  as  I  think,  entitled  to  bo  allowed  a  divi- 
dend on  tbeir  bonds  upon  condition  that 
they  subrogate  the  coniplaiuaut,  upon  equi- 
table terms,  to  the  rl^bt  they  have  to  col- 
lect the  whole  of  their  mortgage  from  E.  B. 
Wood. 

BidUand  Improvement  Company. 

The  Richland  Improvement  Company  Is 
entitled  to  a  dlvldoid  on  Its  bcuida,  not  to 
exceed  the  amount  paid  for  th«n,— fll2.87, 
—the  reefer  to  have  the  option  to  pay  that 
sum  and  cancel  the  bonds.  I  arrive  at  this 
conclusion  upon  the  authori^  of  Vice  Chan- 
cdlor  Van  Fleet  upon  the  claim  of  the  two 
banks  id  De  Kay  t.  Water  Go..  88  N.  J.  Bq. 
15S,  at  page  ItXK  The  same  mie  gives  the  two 
building  assodatlonB— Sea  Isle  GHy  IaA,  & 
BnUdlng  Association  Na  8  and  Sea  We  Glty 
Lot  Sc  Building  Association  No.  4--dlTid«ids 
Ml  their  bonds.  Scmie,  but  not  all,  of  the 
directors  and  stockholders  in  these  assocla- 
tloos  were  directors  in  the  rallwi^  company. 
Tliey  seem,  however,  to  have  paid  for  their 
stock  and  bonds  at  par  In  good  faith. 

Estate  of  George  H.  Becker. 

The  estate  of  George  H.  Becker  holds  10 
of  tbe  Wood  Issue  of  bonds,  the  numbers  of 
which  show  that  they  wore  ov^rissnes. 
Becker  was  a  director  from  the  start,  and 
was  familiar  with  the  affairs  of  the  com- 
pany, and  is  chargeable  with  notice  of  the 
illegal  issue  of  bcmds.  Mweover,  there  Is 
not  a  particle  of  proof  how  or  from  whom 
he  obtained  them,  or  what,  if  anything,  be 
paid  for  them.  He  cannot,  therefore,  be  al- 
lowed for  them. 

MmtIb  Boney. 

Morris  Boney  holds  18  of  tbe  Wood  Issue. 
Of  these  he  received  7  from  Wood  in  payment 
of  $5,000,  previously  advanced  by  him  to 
Wood  to  help  make  up  the  deposit  of  ?70,000 
with  the  state  treasurer.  Three  of  the  7  ai*e 
part  of  the  first  70  issued.  At  first  I  was  in- 
clined to  think  that  be  might  be  allowed  a 
dividend  upon  those  3,— Nos.  45,  46,  and  47,— 
but  upon  reflection  I  am  satisfied  that  ids 
connection  with  the  whole  scheme,  the  char- 
acter of  which  I  have  already  enlarged  upou, 
ought  to  debar  blm  from  even  so  small  a 
share.  The  remaining  4  of  the  7  taken  by 
blm  from  Wood  are  clearly  overissues,  ot 
which  he  Is  chargeable  with  notice.  The  re- 
maining 11  of  tbe  18  which  he  received 
from  Wood  be  received  under  circunistauces 
precisely'  slmihu-  to  those  uuder^  which  Dp. 
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Pbyslck  received  Mb  25.  and  Mr.  Bonejr  must 
Ml  for  tbe  same  reasm  ttaat  Dr.  Physlck 
tilled. 

Bstate  of  T.  H.  Wliltney. 

T.  H.  Whitney  waa  oot  a  director,  and 
there  Is  no  proof  tbat  he  had  any  knowledge 
of  tbe  illegality  of  the  traiioactlons  In  ques- 
tion, except  what  arises  from  the  fact  that 
he  got  $3,000  worth  of  bonds  and  $3,000 
worth  of  stock  for  the  payment  of  |3,OO0. 
This  Is  suspicious,  but,  upon  reflectlou,  I 
conclude  It  Is  uot  sufflclent  to  debar  him. 
He  may  hare  his  dtTldend. 

With  regard  to  the  three  bonds  held  by 
William  E.  Potter,  the  evidence  shows  that 
they  were  received  by  him  from  E.  R.  Wood 
as  the  best  security  that  he  could  get  for 
professional  services  previously  rendered  by 
him  to  Wood  In  the  suit  of  Wood  y.  Boney. 
Mr.  Potter,  with  honorable  frankness,  admits 
tbat  he  had  previousiy  become  acquainted 
with  the  facta  relied  upon  to  render  these 
bonds  Invalid,  and  hence  could  not  occupy 
the  position  of  a  bona  fide  purchaser  fw 
value  without  notice.  These  circumstances 
compel  me,  with  regret,  to  come  to  the  con- 
clusion that  be  Is  not  entitled  to  a  dividend. 
I  say  "with  refixet"  because  X  can  see  no 
difference  in  equity  between  his  standing 
and  that  of  other  parties,— say  Burnham, 
Williams  &  Co.,  who  received  bonds  as  se- 
curity for  a  previous  indebtedness  without 
ftiviug  up  anything  for  them,  eitho'  In  money 
or  other  valuable  thing,  or  the  postponement 
of  the  right  of  suit  But  the  rule  as  laid 
down  In  Allaire  v.  Haiiahonie  gives  them 
the  position  of  bona  fide  purchasers,  provided 
they  did  not  have  notice  of  the  defect  in 
question.  Mr.  Potter  did  have  notice,  and 
therefore  cannot  participate  tn  the  fund. 

Mrs.  Mary  K,  Wood  Is  entitled  to  a  div- 
idend upon  the  bonds  held  by  her,  and  upon 
so  many  of  the  coupons  banded  to  her  by 
her  husband  as  were  detached  from  bonds 
upon  which,  dividends  are  to  be  made,  and 
which  coupons  fell  due  after  the  actual  Issue 
of  the  bonds,  and  were  actually  paid  for  by 
Wood  with  bis  own  money,  and  not  with 
the  money  of  the  company. 

There  remains  to  be  disposed  of  the  bat(^ 
of  297  bonds,  viz.  Nos.  4GG-762.  issued  by  the 
dh'ectors  in  the  spring  of  1891.  Of  these,  SO 
went  to  the  Bethlehem  Iron  Company;  200 
to  Hobart  &  Co.,  and  through  them  to  Con* 
'way;  45  to  Boney;  and  2  remain  with  no 
claim  made  on  them.  With  the  200  delivered 
to  Hobart  &  Co.  there  were  issued  0,040 
shares  of  stock.  The  certificate  for  this  stock 
was  made  out  to  Hobart  &  Co.,  and,  with  the 
200  bonds,  was  handed  to  Conway,  presum- 
ably with  an  assignment  on  the  back  of  the 
certificate.  Counsel  for  the  present  holders 
of  these  bonds  at  the  hearing  reduced  their 
claim  to  a  dividend  on  27  or  28  bonds,  rep- 
resenting the  money  actually  expended  upon 
tbe  road  by  Hobart  &  Co.,  and  paid  for  out 
of  moneys  advanced  by  Oonway,  the  value 
of  wblch  expenditure  was  estimated  by  an 


ex^pert  at  about  |21,8T1.  At  flrst  I  wu  tn- 
cUned  to  think  that  the  tranaaetton  might 
be  Aaped  Into  a  payment  of  say  $14,000  on 
■cootmt  of  stock  and  $14,000  en  aoconnt  of 
bonds,  and  a  dividend  allowed  on  14  tmids. 
The  basis  In  equity  for  this  pn^osed  Judicial 
contrivance  was  the  fact  that  tbe  other  bond- 
holders have  received  the  bentf  t  of  tbe  ex- 
penditure made  in  consideration  at  this  taw 
in  an  Increased  value  tbe  road  when  sold, 
and  that  It  Is  no  more  tban  Mr  ttaat  tbt? 
should  be  comp^ed  to  admit  these  brae 
factors  to  share  In  tbls  benefit  But,  upon  re- 
flection, I  am  unable  to  adopt  this  view.  Tc 
do  so  would  be  to  slve  Judtdal  sanction  to  a 
criminal  transaction,  and  to  tbe  guilty  par- 
ties a  bentft  from  It.  The  ssme  equity 
which  Is  so  r^led  on  exists  in  favor  of  tbe 
numerous  other  persons  who  have  done  work 
and  famished  materials  fw  tbe  w<aic  without 
secnrl^.  This  Issue  of  the  bonds  wi»  abso- 
lutely void,  and  Boney,  Physlck,  and  Becker 
are  eacb  and  all  clearly  chargeaMe  with  no- 
tice of  It  In  fact,  It  was  tb^  criminal  act 
which  made  th»e  bonds  void.  It  would  be 
going  contrary  to  evoy  iKlndpIe  of  Judicial 
action  to  give  either  one  of  them  the  least 
benefit  of  their  own  criminal  conduct  More- 
over, as  they  were  each  more  or  lees  respon- 
sible for  the  Illegal  and  flvudulent  character 
of  the  whole  scheme  which  resulted  so  dis- 
astrously to  tbe  innocent  holders  of  the  other 
bonds.  It  is,  at  most  but  a  grim  Justice  that 
their  llfbgal  attempt  at  the  last  stage  of  tho 
affair  to  gain  an  equal  footing  with  those 
who  paid  par  for  other  bonds,  by  paying  n 
much  less  sum,  should  result  In  a  benefit  to 
those  they  Intended  to  overreach.  X  would 
gladly  make  an  exceptJou  In  favor  of  Mr. 
Conway  If  I  could  see  any  solid  ground  for  It, 
since  he  was  not  a  director,  and  not  so  famil- 
iar as  the  others  with  tbe  previous  history  of 
the  enterprise.  He  was,  however,  aware  of 
the  desperate  condition  of  the  finances  of 
the  concern  at  the  time  be  Intervraed,  and 
he  could  not  have  mistaken  the  intrinsic  na- 
ture of  the  transaction  which  he  consented  to 
carry  through.  Tbe  tacth  rnpoke  for  them- 
selves. He  received  a  large  ctftiflcate  fOr 
BtocSc  and  a  large  batch  of  bonds,  whlcb 
were  Issued  without  any  foundation  what- 
ever, and  could  have  no  validity  except  what 
arose  from  the  money  which  he  advanced 
upon  them.  He  is,  moreover,  clearly  chargea- 
ble with  notice  of  the  t^me  of  the  law 
which  forbade  the  doing  of  what  was  done. 
Granting  tliat  be  was  lgnc»^t  and  that  he 
was  misled  by  bad  advice,  still,  the  maxim, 
"Ignorantla  legls  nemlnem  excusat"  applies, 
and  he  must  bear  the  consequences.  If 
these  people  wished  to  have  the  road  finish- 
ed, and  to  be  secured  for  tbe  mon^  neces- 
sary to  accomplish  It  they  should  have  ap- 
plied to  the  court  for  Its  direction  and  assist- 
ance. Instead  of  that  they  took  the  risk, 
not  only  of  disregarding  the  restraining  order 
of  this  court  but  of  breaking  a  general  and 
wholesome  law  of  the  state,  miet  same  con- 
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slderaUtm  apj^ies  to  the  bonds  held  by  Mr. 
Boney  to  Mcnre  him  for  the  expenses  he  In- 
curred la  oi)eratlnff  the  road.  The  result  Is 
tliat  none  of  the  bonds  nombaing  beyond 
Xo.  46S  will  be  allowed,  except  those  held  by 
tbe  Betidebem  Iron  Company. 

The  positlMi  of  the  Bethlehem  Iron  Com- 
pany and  Uw  Diamond  State  Iron  Com- 
pany, vlth  regard  to  their  aereral  bonds,  dif- 
fers somewhat  from  that  of  the  others.  I 
tblnk  they  are  dearly  entitled  to  the  ben^t 
of  the  fact  that  the  mortgage  was  valid  on 
its  face*  and  proposed  to  keep  strictly  within 
tbe  letter  of  the  law.   Their  several  con- 
tracta  provided  for  the  delivery  of  the  ma- 
terials speclfled  in  Installments,  and  only  up- 
on payment  in  cash  and  notes  secared  by 
deposit  of  bonda   That  part  of  the  contract 
clearly  most  be  construed  as  meaning  bonds 
lawfully  Issued,  and  the  railway  company 
had  no  right  to  make  a  demand  for  a  deliv- 
ery of  rails  or  tracking  materials  until  they 
were  In  a  position  to  ddlver  the  bonds  with- 
out breaking  the  law.   In  effect,  the  deliv- 
eries were  made  only  upon  the  demand  of 
the  railroad  company  at  its  option.  Tbe 
time  fixed  In  the  ctmtract  for  deUvery  of  the 
rails  was  not  observed,  and  probably  was 
not  Inteaded  to  be  observed,  eacoept  to  pre- 
vent the  railway  company  from  demanding 
the  rails  fiister  than  the  time  therein  limited. 
It  follows,  as  It  seems  to  m^  that  each  de- 
mand of  rails  or  materials  was,  in  effect,  a 
declaration  and  assertion  by  the  officials  of 
tbe  railway  oompany  that  the  bonds  to  be 
delivered  as  secmity  for  the  notes  given 
would  be  legally  laamd,  and  baaed  npaa  cor- 
responding  payments  on  stock  account  as 
required  by  law.   t  think  the  rail-making 
company  and  the  material  men  were  entitled 
to  80  consider  it,  and  to  rely  upon  it  They 
were  not  obliged  to  receive  bonds  unlawful- 
ly Issued;  and  tbe  demand  for  rails  and  ma- 
terlaU^  as  before  remarked,  was  an  asser- 
tion by  the  raUway  company's  officers,  who 
alone  knew  the  truth,  that  the  bonds  were 
lawfully  Issued.   This  sbort  reason  covers 
all  except  the  SO  bonds  of  the  Hobert  issue 
delivered  to  the  Bethlehem  Iron  Company  In 
May,  ISftL   That  company  may  be,  and 
probably  is,  chargeable  with  notice  that  this 
issue  was,  or  might  be,  ille^I.   But  snch  no- 
tice, If  admitted,  is  not  necessarily  fatal  to 
their  right  to  a  dividend  upon  them.   In  de- 
termining tbat  right  we  must  bear  in  mind 
that  th^  were  ^titled  to  these  bonds  the 
previous  October,  when  the  last  delivery  was 
flnlriied.   There  is  no  proof  that  they  then 
had  notice  of  any  irregularity,   Just  how 
Wood  managed  to  procure  the  final  delivery 
of  the  rails  without  a  c<mtemporaneou8  de- 
Uvery of  notes  and  bonds  does  not  appear. 
Id  ftict,  the  accounts  of  the  company  show 
that  tlie  last  note— f41,S04.23— was  given  for 
the  (»e-half  payment  on  dellvades  of  rails 
commencing  on  the  11th  of  September  and 
raiding  on  tbe  15tb  of  October,— 15  deliveries 
In  all,— when,  on  the  last  delivery,  a  note 


was  given  for  the  balance,  and  this  may  ac 
count  for  what  actually  happened.  What- 
ever may  have  been  the  facts,  it  most  be 
held,  for  present  purposes,  that  there  was  no 
waiver  by  the  rail  company  of  Its  right,  un- 
der the  contract,  to  Its  bonds,  for  It  appears 
that  it  pushed  its  claim  vigorously  by  litiga- 
tion, and  obtained  the  bonds  as  the  result  of 
the  suit  This  seems  to  me  to  place  the  rail 
company  where  It  would  have  stood  If  the 
bonds  had  been  delivered  strictly  according 
to  the  contract,  and  entitles  It  to  a  dividend. 
In  coming  to  this  conclusion  I  must  not  be 
understood  as  assenting  to  the  doctrine  ad- 
vanced at  the  hearing  that  the  delivery  of 
the  bonds  in  Pennsylvania  was  not  a  crime, 
and  therefore  not  forbidden  by  tbe  statute. 
I  think  that  doctrine  unsound.  Tbe  overls- 
sne  was  Illegal  and  void,  because  so  de- 
clared by  the  legislature.  Snch  declaration 
Is,  indeed,  not  made  In  torms,  but  by  neces- 
sary Implication  from  tbe  Imposition  of  a 
penalty  for  the  act  This  result  cannot  be 
affected  by  the  ability  of  tbe  wrongdo^  to 
escape  punishment  by  reason  of  the  commis- 
sion of  the  act  In  a  fbrelgn  jurisdiction. 

NOTE  BY  THE  VICE  CHANCELLOR. 
Smce  the  publication  of  the  foregoing  opioion 
mr  attention  has  been  called  to  two  or  three 
mistakes  of  fact  affecting  the  right  to  a  dividend 
on  a  few  of  the  bonds  dealt  with.  Several  bonds 
which  had  not  been  presented  at  the  final  hear- 
ing have  since  been  presented  and  proved,  and 
as  well  as  those  as  to  whliA  I.  fell  into  error 
of  fact  are  dealt  with  In  the  decree.  I  do  not 
deem  It  necessary  to  give  any  reasons  for  such 
action. 


TAYLOR  V.  HUEY  et  aL 
Supreme  Court  of  Pennsylvania.    March  6, 
1895.) 

GaSNISBH  EXT— UOHTOAOS— COLUTBKAb 

A  mortgage  debt  cannot  be  garnished  by 
proceedings  against  one  who  holds  the  mortgage 
as  collateral  security. 

Appeal  from  coort  of  common  pleas,  Ches- 
ter county. 

Action  by  Edwin  O.  Taylor  against  Wil- 
liam Huey.  A  garnishment  summons  to  B. 
Haines  Possmore  was  Issued,  and  after  he 
had  answered,  and  the  evidence  had  beoi 
taken,  a  verdict  was  directed  for  the  gar- 
nishee, and  Judgmoit  was  rendered  In  bis 
favor,  and  plaintiff  appeals.  Affirmed. 

The  following  is  tbe  garnishee's  answer: 

"About  December  14^  1886, 1  bought  of  the 
said  William  Huey  a  farm  In  Birmingham 
township,  Chester  cotmty,  the  purchase 
money  for  which  was  settled  and  paid  when 
said  deed  was  delivered.  Said  farm,  how- 
ever, was  subject  to  a  charge  In  favor  of 
Rachel  P.  Huey  of  an  annuity  of  twenty-five 
dollars  during  her  life,  which  the  said  Huey 
undertook  to  pay,  and  to  Indemnify  me 
against  having  the  same  to  pay,  and  on  De- 
cember 14,  1886,  entered  Into  an  agreement 
in  writing  with  me,  a  true  copy  of  which  is 
hereto  attached  and  made  part^if  this  an- 
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8wer,  whereby  be  agreed  to  deposit  with  me 
the  mortgage  of  James  W.  Hixson,  therein 
named,  as  a  pledge  for  the  pa^pment  of  said 
charge,  and  as  indemnity  against  having  to 
p&j  the  same.  I  received  said  mortgage  un- 
der and  pursuant  to,  and  for  the  purposes 
specified  In,  said  agreement,  and  I  held  the 
same  uotJl  about  &Iarch  17,  1S02,  when  the 
mortgage  of  Fred  Delfenbacher  and  wife 
upon  lots  in  Eden  Park,  additions  to  the  city 
of  Cliantee,  Neosho  county,  Kansas,  for  $300 
payable  ilarcb  19,  1897.  with  hitei-est  at  8 
per  cent.,  payable  semiannually,  was  sub- 
stituted for  said  Hlxson's  mortgage  under 
safd  agreement,  and  for  the  same  purposes. 
This  mortgage  was  given  to  Lucius  M.  Bed- 
all,  and  was  assigned  by  him  in  blank,  and 
the  same  is  now,  and  was  at  the  time  said 
attachment  was  served  upon  me,  in  my  pos- 
session, as  a  pledge  for  the  purposes  stated 
in  said  agreement  I  have  received  the  in- 
terest on  the  said  two  mortgages  as  the  same 
fell  due,  and  have  paid  said  amiuity  to 
Rachel  P.  Huey.  A  copy  of  my  receipts 
and  payments  on  said  account  Is  hereby  ap- 
pended, and  made  part  of  this  answer,  and, 
as  appears  by  the  same,  there  is  now  due  me 
from  the  said  Willlain  Huey,  on  said  loan, 
the  sum  of  twenty  dollars  and  sixty-seven 
cents,  for  which  I  hold  said  mortgage  as  se- 
curity. The  said  Rachel  P.  Huey  died  Sep- 
tember 14.  1892. 

"To  the  third  loterrogatory:  There  was  no 
balance  in  my  hands  In  favor  of  the  said 
William  Huey  when  said  attachment  was 
served,  or  at  any  time  since. 

"To  the  fourth  Interrogatory:  I  bad  not, 
when  said  attachment  was  served  on  me. 
or  at  any  time  since,  any  goods,  merctiandlse, 
moneys,  effects,  or  propwty  of  any  kind,  ex- 
cept as  stated  in  my  answer  to  the  second 
Interrogatory. 

"To  the  fifth  Interrogatory:  I  was  not  in- 
debted when  said  writ  was  served  on  me, 
or  at  any  time  slnc^  to  .the  said  William 
Huey." 

O.  Wesley  TallMt,  for  appellant  Alfred 
P.  Reld,  for  appellees. 

PER  CURIAM.  The  answer  of  R.  Haines 
Passmore,  the  garnishee,  contains  no  admis- 
sion of  attachable  assets  In  his  hands,  or  of 
money  due  by  falm  to  the  defendant  William 
Huey,  nor  was  there  any  testimony  tending 
to  sustain  the  plaintiff's  contention.  The 
Delfenbacher  mortgage,  whlcti,  by  agree- 
ment of  the  parties,  was  substituted  for  the 
Hlxson  mortgage,  and  for  the  same  purpose, 
was  held  by  the  garnishee  as  indemnll? 
against  the  annuity.  It  was  a  mere  chose 
in  action,  or  security  for  the  debt  recited 
therein,  and  could  only  be  attached  by  bring- 
ing In  the  mortgagor  as  garnishee.  The  de- 
fendant's debtor,  and  not  the  person  who 
holds  the  evidence  of  indebtedness,  must  be 
made  the  garnishee.  Ralguel  v.  McConnell, 
!!5  Pa.  St  3G2;  Gilmora  v.  Carnahan,  81  Pa. 


St  217.  In  the  absence  of  eitlier  admlssioD 
or  proof  of  anything  attachable  In  the  hands 
of  the  garnishee,  the  learned  court  was  clear- 
ly right  in  discharging  tlie  rule  for  Judg- 
ment on  the  garnishee's  answer,  aod  in 
subsequently  refusing  to  submit  the  case 
to  the  Jury.  The  first  and  second  specifica- 
tions are  therefore  dismissed.  The  thinl 
and  last  speciUcation  is  not  according  to 
rule,  and  therefore  not  entitled  to  uotic& 
The  record  discloses  no  error  In  the  Judg- 
ment Judgment  affirmed. 


EHBBT  T.  GUNN  et  bL 
(Supreme  Oonrt  of  Pennvlvaaib.    Feb.  18, 
18&5.) 

EuBMBTrTs^RSAnoK— Right  to  Un  or  Aixer. 

Where  a  landowner  conveys  part  of  it 
and  afterwards  lays  out  an  alley  bounding  part- 
ly on  the  Ipnd  convoyed  and  on  that  retained  by 
the  Rrantor,  the  erantee  and  those  claiming  un- 
der him  are  oititled  to  the  use  of  such  alley  as 
uainst  a  subsequent  grantee  of  the  balance  of 
the  land  by  deeds  which  recite  that  he  is  en- 
titled to  "the  free  use  and  jnlvll^e  of  said  al- 
ley in  common  with"  the  fitst  grantee,  "hit 
heirs  and  assigns,  ownns,  tenants,  aiul  occn- 
piers  of  the  other  lots  of  ground  bounding 
thereon." 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Bill  by  Hlchael  Ehret  Jr.,  against  George 
T.  Gunn  and  others,  for  an  Injunction.  From 
a  judgment  dismissing  the  bill,  plaintiff  ap- 
peals. Affirmed. 

The  opinion  of  the  court  below  Is  as  tai- 
lows: 

"This  case,  which  was  heard  on  bill  and 
answer,  was  brought  to  determine  a  contro- 
versy which  has  arisen  between  the  plaintiff 
and  the  defendants  relative  to  the  right  of 
the  latter  to  the  use  of  a  certain  twelve-foot 
wide  alley  way,  which  furnishes  the  only 
means  of  entrance  to  and  exit  from  the  r«ar 
of  their  several  lots  on  Fifteenth  street  south 
of  Allegheny  avoiue.  If  the  defendants  are 
cut  off  from  the  use  of  the  alley  way,  they 
have  no  other  means  of  entrance  to  or  exit 
from  the  rear  of  their  several  properties,  aud 
everything  brought  Into  or  carried  out  of 
their  respective  houses  must  go  by  the  front 
door.  It  appears  that  one  Hiram  AliUer  was 
originally  the  owner  of  the  whole  property 
now  belonging  to  the  plaintiff  and  the  defend- 
ants. He  also  owned  the  laud  in  the  rear  of 
the  plaintiff's  lots,  extending  from  Fifteenth 
to  Sixteenth  street  over  which  he  laid  out 
the  twelve-foot  alley,  now  in  dispute,  beforp 
he  made  any  conveyance  to  the  plaintiff,  and 
after  he  had  conveyed  to  the  grantor  of  tie 
defendants.  On  August  2, 1372,  Hiram  Miller 
conveyed  to  Ell  Hess  a  lot  of  ground  mi  the 
west  side  of  Fifteenth  street  two  hundPrd 
feet  south  of  Allegheny  avenue,  containiug 
one  htmdred  feet  on  Fifteenth  street  This 
lot  came  subsequently,  by  several  mesne  con- 
veyances, to  George  T.  Gunn,  who  cut  It  up 
Into  fire  smaller  building  lot^  three  of  vhidt 
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be  cooT^ed  to  ^Diomu  Dudl^,  ooe  to 
Thomaa  J.  Taylor,  oad  retelned  one  for  hlm- 
Relf.  Subsequent  to  tbe  conreymnce  to  Heee, 
MIram  Miller  laid  out  a  twtire-Coot  wide  al- 
ley on  tbe  soutta  of  tbe  lot  amreyed  to  Heaa, 
borderloiE  on  tbe  Hess  prop^ty,  and  running 
back  from  FlAeentb  stretst  to  tbe  rear  of 
Ehret's  property,  wblcb  fronts  on  AUegbeny 
avenue.  Tbls  alley  was  recited  In  tbe  deeds 
to  tbe  plaintiff  for  tbe  lots  on  Allegheny 
STcnue  (wblcb  were  conveyed  to  tbe  plaintiff 
by  Utller  by  two  deeds,  dated,  respectlv^y. 
May  19;  1882,  and  June  13,  1S83)  as  baring 
been  laid  out  for  the  use  of  those  lots  and 
tbo  other  lots  bounding  on  said  aUey,*  and  Is 
described  In  tbe  platntUTs  deed  thus:  To- 
etrtbcr  with  tbe  free  use  and  privilege  of  tbe 
said  alley  as  a  passageway  and  water  course, 
and  for  the  use  of  horses,  carts,  and  car- 
riages. In  common  witb  the  said  Hiram  Mil- 
ler, his  heirs  and  asdgns,  owners,  tenants, 
and  occui^ers  of  tbe  other  lots  of  ground 
boimding  tbereon,  at  all  times  hereafter,  for^ 
ever.*  Tbe  lltbographlc  plan  attached  to  tbe 
plaintiff's  bill  shows  very  clearly  tbe  location 
of  tbe  twdve-foot  wide  alley  thus  laid  out 
by  Miller  for  the  accommodation  of  the  sev- 
eral lots  Iwundiug  nimn  it 
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"The  plaintiff  mmtends  that,  inasmuch  as 
Miller's  conveyance  to  Hess  was  made  ante- 
rior to  the  laying  ont  of  the  twelve-foot  alley, 
neftber  Hess  nor  any  of  the  subseqnent  gran- 
tees claiming  under  him  have  any  right  to 
the  use  of  the  alley.  I  cannot  agree  with  the 
plaintiff  In  this  contention.  I  think  it  Ib  dear 
tbat  it  was  the  Intention  of  Miller,  when  he 
laid  ont  the  twelve-foot  alley,  that  all  the 
properties  bounding  upon  It  should  have  tbe 
nse  of  it  It  is  so  declared  In  the  plaintiff's 
dee^  from  Miller,  where  it  Is  expIldOy 
stated  that  the  all^  was  laid  out  for  the 
use  of  the  lots  gran^  to  Ebret  'and  the 


otiier  lots  Iwunding  tm  said  allq',*  and  the 
grant  to  Ehret  In  both  deeds  Is  *wltb  the  free 
use  and  privilege  of  said  aUey,  in  common 
with  the  said  Hiram  MiUer,  bis  heirs  and 
assigns,  owners,  tenants,  and  oceuplers  of 
tbe  other  lots  of  ground  bounding  thweon.* 
It  makes  no  difference,  In  my  opinion,  tiiat 
Hess,  who  was  one  of  tb«  'assigns,  owners, 
tenants,  and  occupiers  of  tbe  other  lots  of 
ground  bounding  thereon,*  derived  bis  title 
by  assignment  from  Miller  before  tbe  way 
was  laid  out,  for  It  was  the  pWn  Intmtlon 
of  MiUer  In  laying  out  tbe  alley  to  reserve 
tbe  use  of  It  for  all  who  owned  lots  border- 
ing u|Kw.  It  It  was  oompetecnt  for  Mlllw,  as 
owner  of  tbo  land,  to  dedicate  It  to  tbe  use 
of  all  owners  whose  lots  bordered  upon  It, 
whether  tbeir  titles  originated  before  or  after 
the  laying  ont  of  tbe  alley;  and  that  he  In- 
tended to  do  so  Is,  I  think,  plain  from  the 
language  used  In  the  deeds,  whlfdi  Is  of  the 
broadest  descrfption,— 'f or  the  use  of  the  lots 
granted  and  tbe  otbw  lots  boiuidlng  oa  said 
aHejf  which  means  all  lots  bounding  there- 
on. To  undertake  to  restrict  the  grant  to 
the  subsequent  grantees  of  Miner  would  be, 
In  my  ophilon,  to  defeat  the  purpose  wblcb 
he  bad  In  view  In  laying  out  the  lUley,  whleb 
was,  by  tbe  plain  language  which  he  used, 
to  devote  the  alley  to  tbe  common  use  of  all 
persons  owners  of  loin  bounding  upon  it 
without  dlstlncti(m  as  to  tbe  time  at  which 
they  acquired  their  several  titles  from  him. 
He  doubtless  foresaw  that  the  large  lot  which 
be  bad  conveyed  to  H^,  and  which  was 
bounded  on  three  sides  by  other  ground  be- 
longing to  himself  and  on  tbe  other  side  by 
Flfteentb  street  would  be  cut  up  into  build- 
ing lots,  and  that  tbe  occupants  of  houses 
built  upon  tiiese  lots  wonid  have  no  outlet 
whstera*,  ezo^  by  thdr  front  dotuv,  unless 
by  means  of  the  alley  Intsided  for  the  ben- 
eflt  of  all  owners  boiderlag  upon  It;  and  he, 
therefore.  In  titie  reservation  of  the  way.  used 
langimge  broad  enough  to  secure  the  right 
of  usee  for  all  owners  whose  lots  bounded 
upon  tbe  alley,  and  that  without  regard  to 
the  time  at  which  th^r  titles  might  have 
been  acquired.  I  am  therefore  clearly  of  tbe 
opinion  tbat  tbe  way  laid  out  and  reserved 
by  Miller  was  a  way  Intended  to  be  appurte- 
nant to  all  the  lots  bounding  ujMn  the  alley, 
whether  acquired  before  or  after  the  alley 
way  was  laid  out  and  that  consequently  the 
defendants  have  an  equal  right  with  the 
plaintiff  to  the  use  of  the  twdve-foot  wide 
alley.  The  law  Is  well  settled  that  a  right 
of  way  appurtenant  to  land  Is  appurtenant 
to  every  part  of  It  and,  If  the  owner  divides 
It  Into  several  lots,  the  grantee  of  each  lot, 
however  small,  has  an  equal  r^bt  over  the 
servient  land.  Watson  v.  ^ioren,  1  Serg.  & 
B.  227;  Underwood  ▼.  Carney,  1  Cusb.  285; 
Lansing  v.  Wlswallt  S  Denio,  218;  Myers  v. 
Bh-key,  6  Pblla.  167;  Walker  t.  Gerhard, 
Pbllo.  116.  Tbe  plaintiff  having  accepted 
tbe  deeds  which  reserved  tbe  use  of  tbe  allQjr 
for  'all  occupiers  of  lots  bounding  upon  It* 
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and  tbe  Hen  lot  being  one  of  tboae  which 
bounded  upon  It  when  the  alley  was  laid  out 
And  reserved  for  the  wmmon  use  of  all,  the 
plaintiff  is  estopped  from  denying  the  right 
of  tbe  dtfendants,  who  derived  their  title 
from  Heaa.  Watson  t.  Bloren.  1  Berg.  A 
227. 

**Thl8  riew  of  the  case  renders  It  nnnecea* 
aary  to  cmisider  the  effect  of  the  agreements 
made  between  MUler  and  Gunn,  toted,  re- 
spectively, Uarch  e»  1893,  and  January  19, 
1891,  and  the  conveyance  of  tbe  soli  of  tiie 
alley  by  Miller  to  Taylor,  JTauoary  20;  1894. 
These  papers  were  evidently  made  with  the 
▼lew  of  strengthening  the  title  of  defend- 
ants,—a  title  which,  In  my  opinion,  was  good 
«tongh  before  their  execntton,  and  did  not 
require  their  Bupp<»rt  I  may  add  that  tbe 
affirmance  of  the  title  of  the  defendants  to 
the  use  of  the  alley  way  plainly  works  no  In- 
Jury  to  the  plaintiff.  No  one  can  pretend 
that  the  use  of  the  alley  by  the  defendants 
Impairs  or  Injures  In  any  manner  the  plain- 
tiff's enjoymmt  of  It  The  only  effect  of  the 
decree  will  be,  so  far  as  he  is  concerned,  to 
prevent  him  from  speculating  uptm  the  neces- 
sities at  his  neighbors.  Ordered  that  the  bill 
be  dismissed,  the  plaintiff  to  pay  the  costs.** 

John  R.  Read,  Silos  W.  Pettit,  and  H.  B. 
Glil,  for  appelant  George  W.  Norrls,  for 
appellees. 

PER  CURIAM.  The  Judgment  In  this  case 
Is  affirmed,  on  the  opinion  of  the  learned 
court  b^ow. 


COMMONWEALTH  T.  PITTSBURGH  & 

W.  RY.  CO. 
(Supreme  Court  of  PennBylvanLa.    March  4, 
1895.) 

Taxation  or  Corporationb  —  Valdb  or  Capital 
Stock — How  Ascektainbu. 
Under  Act  June  8.  1891,  taxing  corpora- 
tions, and  proTiding  that  ''the  capital  stock  shall 
be  appraised  at  its  actual  value  in  cash,  not  less, 
however,  than  the  average  price  that  Buch  stock 
sold  for  during  said  year,  and  not  less  than  the 
price  or  rnlue  indicated  or  measured  by  net 
earnings,  or  by  the  amount  of  profits  made  and 
either  declnred  in  dividends  or  carried  into  sur- 
plus or  sinking  fond,"  the  actual  vaiue  is  not 
uecessarily  a  sum,  6  per  cent,  of  which  la  equal 
to  the  net  earnings,  but  other  drcnmstances 
affecting  the  actual  value  may  be  considered. 
30  AtL  125,  followed. 

Appeal  from  court  of  common  pleas. 
Dauphin  county;  J.  W.  Slmonton,  Judge. 

Action  by  the  commonwealth  against  the 
Pittsburgh  &  Western  Railway  Company  to 
recover  tbe  tax  on  defendant's  capital  stock. 
There  was  a  Judgment  for  defendant,  and 
the  commonwealth  appeals.  Affirmed. 

W.  U.  Hensel,  Atty.  Gen.,  for  the  Common- 
wealth.  L.  D.  Gilbert,  for  appellee; 

PER  CURIAM.  This  case  presents  about 
the  same  facts  as  were  found  bi  Com.  v. 
Bdgerton  Coal  Co.  (Na  21,  June  term,  1893, 
of  same  court)  30  AtL  125.  The  capital 


stock  of  the  company  was  $12,000,000;  Its  net 
earnings  for  the  year  1892  were  9308,960.12. 
No  dividend  was  declared  tvt  the  year,  nor 
were  any  additions  made  to  idnklns  or  snr- 
plns  fund.  The  average  price  at  which  tbe 
stock  had  sold  during  the  year  was  91L90 
per  share.  The  president  and  treaaiw  of 
the  company,  under  oath,  appraised  the  en- 
tire value  of  the  stock  at  f2,660^000L  The 
auditor  general  and  state  treasurer,  not  be- 
ing satisfied  with  this,  reappraised  It  for 
taxation  at  95,149,386.83.  The  only  baste  for 
thus  raising  the  valna  was  that  6  per  cent 
on  this  sum  would  produce  the  net  eamlnga 
The  learned  court  below,  as  In  Com.  t.  Bd- 
gerton  Coal  Co.,  supra,  hdd  this  to  be  error, 
and  adopted  aa  the  value  for  taxation  tiie 
appraised  value  returned  by  the  offlcen. 
We  affirmed  the  Judgment  tn  the  case  men- 
tioned, and  see  no  reason,  tn  affirming  this 
Judgment,  to  add  anything  to  the  reasws 
therein  given.  The  Judgment  is  aidtmed. 
and  the  appeal  Is  dismissed,  at  costs  of  ap- 
pellant 


COMMONWEALTH  v.  WOODI.EY. 
(Supreme  Court  of  Penasylvanla.    March  4. 
1806.) 

HouiciDS— Dkfbsbe— Insaxftt— Mbasubx  of 
Proof— Afpeai^H ASHLESS  Brkob. 

1.  Where  the  defense  is  insanity  and  intox- 
ication, it  is  not  error  to  charge,  in  effect,  that 
mental  Incapaciir  Ib  to  be  established  by  tbt- 
weight  of  evidence,  aod  that  an  «tct  is  presumed 
to  have  been  done  Banely  until  the  contraty 
appears  by  the  evident^. 

2.  Where  the  defense  Is  Insanity,  it  is 
harmleSB  error  to  diarge  that  defendant  should 
be  held  responsible  "until  tbe  fact  Is  positively 
proved  that  he  is  not  reaponaible,"  where  in 
other  parts  of  the  charge  the  jury  are  told  that 
want  of  capacity  Bhould  be  proved  by  tbe 
weight  or  fur  preponderance  of  the  evidence 
simply. 

Appeal  from  court  of  oyer  and  terminer. 

Allegheny  county. 

Albert  W.  Woodley  was  convicted  of  mur- 
der In  the  first  degree,  and  appeals.  Afllrm- 
ed. 

Rody  P.  Marshall  and  Thos.  M.  Marshall, 
for  appellant.  Clarence  Burleigh.  Dlst  Atty.. 
for  the  Commonwealth. 

FELL,  3.  Tbe  appellant  was  convicted  of 
murder  in  the  first  degree;.  The  testimony 
and  his  admlsdons  leave  no  doubt  of  his 
guUt  The  killing  and  the  motive  which 
prompted  It  were  clearly  established.  The 
only  grounds  of  defense  were  Insanity  and 
Intoxication.  There  was  no  e^dence  of 
either  which  would  have  Justified  a  Terdlct 
In  his  favor,  or  a  finding  reducing  tbe  de- 
gree below  that  of  which  he  was  convicted. 
He  had  a  full,  fair,  and  impartial  trial. 

The  first  eight  assignments  of  error  r^te 
to  the  parts  of  the  charge  in  which  tbe  testi- 
maay  was  referred  to,  and  Its  bearing  and 
effect  pointed  oat.  We  see  no  reaaw  to 
doubt  the  accuracy  or  tm{»rtiallty  ai  what 
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was  said.  These  comm«it8  were  fair  to  the 
comiuDnwealth  and  to  the  prlBoner,  and 
they  were  necessary  to  the  proper  submlB- 
slon  of  the  case.  The  prtoonw  had  made  the 
facta  which  Indicated  bis  ffullt  and  led  to 
falB  GoaTkttoQ.  The  emdnslons  to  be  drawn 
from  them  were  so  clear  and  Irresistible 
that  any  reference  to  tb«n  was  an  argu- 
ment airainst  him;  bat  no  undne  prominence 
was  given  hi  the  charge  to  the  common- 
wealth's testimony,  and  that  In  his  favor, 
intended  to  excuse  or  lessen  the  degree  of 
his  crime,  was  treated  with  entire  fairness. 
The  qnaltflcatlonB  to  the  affirmative  answers 
to  the  sectud  and  fifth  points  correctly 
stated  the  faiw,  and  It  was  eminently  proper 
that  they  should  have  been  made.  They 
were  In  effect  an  Instruction  that  mental 
Incapacity  la  to  be  established  by  the  weight 
of  the  evidence,  and  that  an  act  Is  presumed 
to  hare  been  done  sanely  until  the  contrary 
appears  by  the  evidence.  These  were  explana- 
tions proper  to  be  made  in  connection  with 
the  affirmance  of  the  points.  They  did  not 
tend  to  weaken  the  effect  of  statements  of 
the  law  In  the  prisoner's  favor,  to  which  he 
was  entitled,  but  to  make  the  points  tell  the 
whole  truth,  and  not  a  part  of  It  only. 
Mental  capacity  and  sanity  are  to  be  pre- 
sumed as  normal  conditions,  and  the  pre- 
sumption stands  until  overcome  fairly 
preponderating  evidence. 

Our  attention  has  been  called  to  a  sentence 
in  the  charge,  which  is  not,  however,  as- 
signed as  error,  In  which  it  Is  said  tliat  the 
prisoner  should  be  held  responsible  for  his 
acts  "until  the  fact  is  positively  proved  that 
ho  Is  not  responsible."  This  held  the  defense 
to  too  high  a  measure  of  proof,  as  was  point- 
ed out  in  Com.  v.  Gerade,  145  Pa.  SL  239, 
Atl.  464.  The  proper  rule  was  given  to 
the  jury  later  In  the  charge,  when  it  was 
said:  "Are  you  satisfied,  not  clearly,  but  by 
the  weight  of  the  evidence  simply,  because 
he  Is  not  bound  to  prove  it  except  by  the 
welf?ht  of  evidence,— the  fair  preponderance 
of  evidence?"  This  rule  was  stated  and  en- 
forced  In  other  parts  of  the  charge,  and  the 
language  referred  to,  not  being  the  subject 
of  an  assignment  of  error,  need  not  be  no- 
ticed further  than  to  say  that  it  is  manifest 
that  It  did  no  injustice  to  the  prisoner.  The 
case  was  submitted  in  a  charge,  which  fully 
and  accui-ately  reviewed  the  testimony,  and 
stated  the  law  applicable  thereto.  The  as- 
signments of  error  are  not  sustained.  The 
Judgment  Is  affirmed,  and  the  record  Is  re- 
mitted for  the  purpose  of  execution. 


In  re  JOHNSON'S  lilOBNSB. 
(Snpnme  Court  of  Pennsylvania.    Nov.  18, 

tm.) 

IXTOXtOATIIte  LlQDOBB  —  IdCBXBB  —  BirOIAI.  — 

Wbih  Fbopb^Uaitdauus  to  CouaT 
—When  will  tiis. 

J.  It  Is  snffident  grounds  for  refusing  a  dis- 
till«r  a  Boense  to  sell  liquors  at  wholesale  in  a 


certain  city  that  his  dlstUlwy  1*  not  located  in 
sach  city;  that  the  distillerr'B  former  occn* 
pants  violated  the  liquor  laws;  and  that,  in  the 
Judgment  of  the  court,  the  dietiUery  is  not  nec- 
essary, does  not  do  a  legitimate  business,  and 
has  not  been  properly  conducted. 

2.  Where  the  court  of  quarter  sessions  has 
refused  to  grant  an  applicant  a  license  to  sell 
liquors,  mandamus  will  not  lie  to  the  judge  of 
the  former  court  commanding  him  to  grant  such 
license  or  show  cause  why  he  should  not  do  so. 

Petition  by  David  D.  Johnson  for  a  writ 
of  mandamus  to  Nathaniel  Ewing,  presiding 
Judge  of  the  court  of  quarter  sessions  of  the 
county  of  Fayette,  Pa.,  to  compel  such  Judge 
to  grant  petitions  a  license  to  sell  Intoxicat- 
ing liquors,  or  show  cause  why  he  should 
not  do  so.   Writ  refused. 

A.  F.  Cooper  and  J.  Q.  Van  Sweartngen, 

for  petitioner. 

WILL-IAMS,  J.  The  pKtlMoher  was  an  np- 
plicant  for  a  license  to  sell  liquors  In  the 
county  of  Fayette,  and  his  application  came 
up  at  the  March  sessions,  1SU3.  No  remon- 
strance was  presented  to  the  court  against 
the  license,  and  no  evidence  was  offered  In 
opposition  to  it,  but  when  It  was  reached 
it  was  refused.  The  petitioner  then  applied 
to  this  court  for  relief,  alleging,  in  substauce, 
that  his  application  ^d  been  arbitrarily  re- 
fused without  a  hearing,  '^e  order  refus- 
ing the  license  was  set  aside  for  this  reason, 
and  a  procedendo  awarded.  26  Atl.  1066. 
Thereupon  the  court  below  took  up  the  case 
again  on  the  3d  day  of  October,  1893,  and 
again  refused  the  application,  placing  the 
reasons  therefor  on  the  record.  An  examina- 
tion of  these  reasons  shows  that  the  dis- 
tillery of  the  applicant  Is  not  located  In  a 
city  or  town,  but  In  the  township  of  Whar- 
ton, In  Fayette  county;  that  its  former  oc- 
cupants have  violated  the  liquor  laws,  and 
this  after  repeated  promises  made  to  the 
court  whenever  a  license  has  been  granted 
for  the  place;  that.  In  the  Judgment  of  the 
court,  it  is  not  necessary,  does  not  do  a  le- 
gitimate business,  and  has  not  been  properly- 
conducted.  These  reasons  are  amply  suffi- 
cient to  Justify  the  order  made.  The  peti- 
tioner, after  this  action  by  the  court  of  quar- 
ter sessions,  comes  again  into  this  court, 
with  the  petition  now  before  us,  and  asks 
us  to  Issue  a  writ  of  mandamus  "cemm&nd- 
Ing  him,  the  said  Nathaniel  Ewlng,  Judge  of 
the  court  of  quarter  sessions  of  Fayette 
county,  Pennsylvania,  to  grant  said  license 
or  show  cause  why  he  should  not  do  so." 
This  brings  us  to  consider  briefly  the  nature 
and  object  of  a  writ  of  mandamus.  It  Is  a 
command  to  some  official  or  other  officer  to 
proceed  to  the  discharge  of  some  official  du- 
ty. When  that  duty  Is  deliberative,  or  de- 
pends upon  the  exercise  of  official  discre- 
tion, the  purpose  of  the  writ  Is  to  quicken 
the  action  of  the  officer,  and  require  him  to 
proceed  to  hear,  to  deliberate,  to  exwclse  his 
discretion.  It  does  not  He  to  revise  the  de- 
cision of  any  person  clothed  with  Judicial, 
ddlbetatlve,  w  dlacretltmary  powers,  Dacb- 
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ert  T.  Com^  113  Pa.  SL  229.  6  Atl.  220;  Bau- 
denbuscti's  Petition,  120  Pa.  St  328,  14 
Atl.  148.  If  a  Judge  declines  to  bear,  or 
delays  a  hearing  anreasonabljr,  ft  mandamus 
Is  the  appropriate  remedy.  It  commands 
him  to  proceed  to  a  hearing  and  decision; 
but  It  Is  not  a  substitute  for  an  appeal,  and 
It  doea  not  bring  up  for  review  the  sound- 
ness of  the  discretion  used,  or  the  correct- 
ness of  c(Hiclusl<»i  reached.  Nevriln  t. 
Indiana  Ca  (Pa.  Sap.)  16  Atl.  737;  PeUtion  of 
Ciollam,  134  Pa.  St  661, 19  Atl.  755;  Wolff's 
Pettttoo,  138  Fa.  St  3ie^  22  Atl.  22;  Gold- 
man's Petition,  138  Pa.  St  321,  22  AtL  23. 
This  rule  is  i^ipllcable  to  petltlotu  for  li- 
censes to  sell  at  wholesale  as  well  as  to  tiiosa 
for  licenses  to  sell  at  retail.  McNuIty's  Pe- 
titlon*  142  Pa.  St  47S,  23  Atl.  202;  Oster- 
tag'B  PeUtion,  144  Pa.  St  420.  22  Atl.  915. 
The  general  rule  that  courts  wiU  not  under- 
take a  supenrlsory  control  over  the  exer- 
cise of  discretionary  powers  upon  mandamus 
was  restated  and  applied  during  the  last 
year  in  Com.  t.  Jenks,  154  Fa.  St  3CS,  20 
Atl.  371,  and  is  too  well  settled  to  require 
discussion.  In  a  clear  case  of  an  abuse  of 
discretion  a  certiorari  to  bring  up  the  record 
for  review  might  enable  us  to  reach  the  dlfd- 
cnlty,  and  possibly  it  might  be  reached  in 
some  cases  on  a  petltlcfb  for  a  writ  of  man- 
damus; but  the  general  rule  is  as  stated  in 
the  cases  cited  above. 

It  is  Just  to  the  writer  of  this  opinion  to 
state  that  this  case  was  decided  before  the 
close  of  the  Octobo'  term  of  last  year,  and 
an  opinion  written,  which  seems  never  to 
hflve  reached  the  flies.  Our  attention  hav- 
ing been  called  to  the  state  of  the  record 
during  the  preset  term,  we  now  put  the  de- 
cision formally  upon  the  files,  and  with  It 
this  brief  statement  of  tbe  rule  by  which 
our  action  is  controlled.  The  petition  Is  dis- 
missed. 


FITZWATBR  v.  KOBBRTS  et  al. 

(Supreme  Conrt  of  PeDusylTanis,    Msrch  4, 

1895.) 

BSFLBVIH^CrFICIBXOT  OF  EVIDBSOS. 

In  rei^evlQ  of  a.  carriage,  defendants 
claimed  the  right  to  retain  it  for  storage  char- 
ges, and  as  securttT  for  a  debt  owins  them  from 
[dftintiff'tf  huBbaDd.  Plaiotiff  testified  that  it 
was  left  with  defendants  nndex  an  agreement 
that  no  charges  shonld  be  made  for  storage,  and 
her  husbaDd  denied  that  an  agreement  was 
made  that  it  should  be  held  as  secnrity  for  his 
debt  Five  months  before  suit  was  broi^ht, 
plaintiff  anthorized  defendants  to  aell  it  for 
a  certain  price,  and  retain  the  sum  due  from 
her  husband.  The  authority  was  not  for  an 
indefinite  time,  and,  if  plalndfTs  testimony  waa 
true,  it  was  revocable  at  her  pleasure.  Held, 
that  a  judgment  of  nonsuit  was  erroneous. 

Appeal  from  court  of  common  pltMis,  Phil- 
adelphia county. 

Action  of  replevin  by  Emma  G.  Fitzwater 
against  H.  6.  Kirk  and  Barry  Roberts,  trad- 
ing as  Roberts  &  Co.  From  a  judgment  of 
uoDBuit,  plaintlCF  appeals.  Reversed. 

Charles  li.  Smyth,  Cor  appoUant 


FBLL,  J.  The  pUUntlff  brought  r^evin 
for  a  carriage  which  waa  in  tho  powcoalon  of 
the  def endaatB,  and  had  been  loft  with  theui 
as  keepers  of  a  llv^  stobleb  The  d^end- 
auts  claimed  a  right  to  retain  pnnnnwlrm  of 
the  carriage  for  storage  chargw,  asd  also 
by  reastm  of  an  agreement  that  It  ataoold 
remain  In  thtir  possession  as  security  for  a 
debt  due  th^  by  Ute  plaintiff's  boaband  for 
keephig  a  horse.  Both  grounds  of  defease 
wa%  controverted.  It  was  testified  by  the 
plaintiff  that  the  cairlage  was  left  wttli  the 
defendants  undor  an  agreemHit  that  no 
charges  should  be  made  for  storage,  and  It 
was  denied  1^  her  husband  that  an  agree- 
ment had  beoi  made  that  it  should  be  held 
as  security  for  his  debt  That  the  plaintiff, 
after  the  removal  of  the  horse,  auttaorixed 
the  defendants  to  sell  her  carriage  for  a 
price  named,  and  to  retain  from  the  money 
received  the  amount  thcty  claimed  to  be  due 
by  her  husband,  did  not  defeat  her  right  to 
recover  in  the  action.  This  authority  was 
given  five  months  before  the  writ  Issoed. 
It  was  not  tor  an  Indefinite  time,  and  it  was 
to  sell,  not  to  retaUi,  the  carriage;  andU  If 
her  testlmMiy  was  correct  it  was  revocable 
at  her  pleasure.  The  testimony  waa  not  pre- 
sented in  an  ordo'Iy  manner,  and  vms  far 
from  being  clear  or  convlnoiniK;  but  we  axe 
of  opinion  that  it  raised  an  issue  of  fact  tm 
the  Jury,  and  that  a  nuisuit  should  not  have 
been  granted.  The  judgment  is  reversed, 
and  a  venire  de  novo  awarded. 


PHILLBR  et  a!,  t.  JEWETT  et  al, 

{Supreme  Court  of  PenosylTania.    Uarch  4, 
1895.) 

Bavkiho— Clbakiso  Housb— Bbcubitt— Sai^Orr. 

1.  Securities  d^osited  by  a  bank,  belon^ng 
to  a  clecring-bouse  association,  with  the  cleair- 
log-bouse  committee,  and  pledged,  according  to 
the  cleniing-houaa  reguladons  adopted  by  the 
associated  banks,  first  for  |>ayment  of  ita  daily 
balances,  and  next  as  security  for  other  Indebt- 
edness due  to  members  of  the  association,  wilt 
be  held,  after  payment  of  daily  tMilances,  to 
meet  a  deficiency  in  other  aeeurities  given  by  it 
to  the  dtiariog-honse  committee,  to  proride  for 
payment  of  clearing-house  certificates  issned  to 
aid  in  maintaining  its  credit. 

2.  A  note  deposited  before  maturity  by  a 
bank  with  a  clearine-honse  committee,  to  se- 
eore  payment  of  the  bank's  daily  balances  and 
other  indebtedness  due  from  the  bask  to  otbfr 
members  of  the  clearing-house  assodation,  is 
not,  in  the  hands  of  the  committee,  subject  to 
set-off  by  the  makw  of  any  sum  due  him  from 
the  bank. 

Appeal  from  court  of  common  plea^  Phlla^ 
delphla  county. 

Action  by  Oeorge  PhlUer  and  others,  clear- 
ing-house committee  of  the  clearing-house 
association  of  banks  at  Philadelphia,  against 
Abner  A.  Jewett  &  Co.,  on  a  note.  Jods- 
ment  for  plaintiffs.  Deftttdants  atveaL 
Afflmied. 

Alfred  D.  Wller  and  Wm.  W.  Wlltbank,  for 
a^pellauta.   A.  T.  iTreedley^  for  aopeUeea. 
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WILLIAMS.  J.  The  defenOants  are  the 
makers  of  a  promlssoiy  note  which  was  dis- 
counted for  them.  In  due  course  of  tnufness, 
by  the  SiHliig  Garden  National  Bank.  This 
bank  was  one  of  the  associated  banks  of 
Plilladelphia  that  had  united  to  organise  the 
clearing  bouse,  aa  a  conTenlent  and  expedi- 
tious instrament  ttx  making  dallj  settle- 
menta  with  mch  other.  To  facilitate  ttie 
tiansactlMi  i3t  the  business  for  which  it  was 
created,  the  associated  banks  placed  In  the 
hands  of  the  clearing-house  committee  a  con- 
siderable fund,  to  be  nsed  In  paying  dally 
balances  due  from  debtor  banks.  This  was 
contributed  in  cash  or  good  securities  at  an 
ajrreed  rate,  fixed  by  reference  to  the  capital 
stock  of  ench  bank.  The  Spring  Garden 
Nntlonnt  Bank  deposited  securities,  Instead 
of  money;  and  these  securities  were  pledged, 
under  section  4  of  article  17  of  the  regula- 
tions for  the  clearing  house  adopted  by  the 
.associated  banks,  first  for  the  payment  of 
daily  balances,  and  next  as  security  "for 
other  indebtedness  due  to  members  of  the 
association."  The  Spring  Garden  National 
Bank  needed  and  had  received  aid  la  main- 
taining Its  credit  much  beyond  the  sum  It 
had  secured  by  Its  deposit  to  provide  for 
daily  balances.  This  aid  was  extended  by 
the  Issue  of  clearing-house  certificates  in  its 
l>«half  for  quite  a  large  sum,  and,  to  provide 
for  their  payment,  the  bank  had  dqtoslted 
other  securities  with  the  clearing-house  com- 
mittee. After  the  bank  failed,  the  current 
daily  balance  was  paid  oat  of  the  proceeds 
of  the  securities  deposited  for  that  purpose, 
and  there  was,  In  the  language  found  in  the 
regulation.  In  article  17,  8  4,  "a  surplus  re- 
maining." The  additional  securities  d^>os- 
ited  to  cover  the  certificates  proved  insuffi- 
cient for  that  purpose,  leaving  a  balance  of 
debt  unprovided  for,  amounting  to  about 
fTO.OOO.  The  plaintlfTs  claim  to  hold  the  sur- 
plus from  the  first  batch  of  securities  to 
meet,  pro  tanto,  the  deficit  in  the  last  This 
Is  clearly  within  the  contract  under  which 
the  securities  were  deposited,  and  within  the 
Intention  of  the  parties.  The  defendants 
hare  a  claim  against  the  Spring  Garden 
Bank,  which  they  would  be  entitled  to  set 
oOT  upon  the  note  If  the  bank  was  still  the 
holder;  but  It  Is  not  It  parted  with  the 
note  before  its  maturity,  and  for  full  Talue. 
It  oonld  not  reclaim  It  from  the  clearing 
house  without  the  payment  of  Its  entire  In- 
debtedness to  that  institution,  and  the  de- 
fendants stand  in  no  better  position  than  the 
liank.  Their  set-off  ouinot  be  made  aiuU* 
able  unless  the  bank  Is  the  owner.  But,  aa 
we  have  seen,  the  title  to  tlie  instrument 
passed  from  the  bank  to  the  plaintiffs,  who 
are  bMia  fide  b<dder8,  and  thrir  right  to  re- 
cover nprai  it  la  clear.  The  learned  Judge 
of  the  court  below  vas  right,  thra^on^  in 
Hiring  to  the  Jury  a  binding  Instruction  on 
this  subject;  and  the  Judgment  is  now  af- 
flnned. 


PHILLER  et  al.  v.  KBELBB. 
(Supreme  Coart  of  Pennsylvania.    March  4, 
1895.)  , 

Appeal  from  court  of  common  pleas,  Phlla* 
delpbla  comity. 

Action  by  George  PhiUer  and  others,  clear- 
ing-house committee  of  the  clearioe-house  asso- 
ciation of  the  banks  of  Philadelphia,  against 
Isaac  K<ielcr,  on  a  note.  Judgment  for  plain- 
tiffs.   Defendant  appeals.  Affirmed. 

Alfred  D.  WUer  and  Wm.  W.  WUtbank,  for 
appellant.    A.  T.  Freedlcr,  fbr  appellees. 

WTLLIATlIS.  J.  This  case  involves  the  same 
question  that  has  just  been  decifled  in  Philler 
T.  Jewett,  SI  Atl.  204.  For  the  reasons  given 
In  the  opioiou  filed  in  that  cssej^e  assignments 
of  error  are  not  sustained.  The  Judgment  Is 
affirmed. 


GOMUONWEALTH  TITLB  INBURANGB  ft 
TBUST  CX>.  T.  BROWN  et  bL 
(Siqaeme  Oeurt  of  Pannsylv aula.    Uardi  4, 
1895.) 

FaADDDLaST  COHTSTANOB— Bt  HuSBAXD  TO  Wm 

—COKSIDBSATIOK. 

A  financially  embomisaed  man  conveyed 
land,  on  which  were  uncompleted  houses,  sever- 
al mortgages,  and  mechanics'  llena,  to  one  of 
the  mortsagees,  who  was  to  pay  off  the  lienK, 
complete  the  houses,  and  aft^  sole  thereof  ac- 
count to  the  grantor  for  any  balance  aftar  de- 
ducting his  Indebtedness.  Seld  that,  In  the  ab- 
sence of  evidence  that  the  property  had  any  val- 
ue above  the  incumbrances,  the  joinder  of  the 
grantor's  wife  In  the  conveyance  was  not,  as 
against  his  creditors,  a  valid  consideration  for 
his  conveyance  of  other  property  to  her. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  the  Oommonwealth  Title  Insur- 
ance &  Trust  Company  against  Charles  O. 
Brown,  defendant,  aiid  the  Camden  National 
Bank,  garnishee.  Judgment  for  plaintiff. 
Garnishee  appeals.  Affirmed. 

E.  O.  Mood,  for  appelant  Edw.  H.  Bon- 
sall  <Bowland  Brans,  of  coonael),  for  app^ 
leek 

FEUjIj.  J.  ^e  moiMir  in  the  hands  of  tbe 
garnishee  at  tlw  time  of  the  eerrlce  of  the 
attachment  was  a  deposit  to  tlie  credit  of 
the  wUe  of  the  defendant  in  thf  Judgment 
It  was  derived  from  the  u3b  of  real  estate 
which  her  husband  had  conTegned  to  her. 
ThA  conslderetlon  for  the  conveyance  was 
her  Joining  with  him  bi  the  conreyanee  of 
a  number  of  properties  to  the  plaintiff  to 
secure  an  Indebtedness  then  due  tt.  The  de- 
fendant had  iMnrowed  money  of  the  0<nn- 
monwealth  Company,  the  plaintiff,  on  a 
mortgage  secured  upon  a  number  of  pieces 
of  real  estate  upon  which  he  was  erecting 
buildings.  He  became  unaMe  to  complete 
the  Imlldlng  <qwration,  and  in  order  to  se- 
cure the  loan  the  company  advanced  money 
to  pay  mechanics*  Hens  and  finish  tbe  bousee. 
To  secore  these  advances  as  well  as  the  orig- 
inal Indebtedness,  tbe  properties  were  eon* 
veyed  to  a  tbhrd  party,  who  held  tiie  title 
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for  the  company.  Neai-ly  all  of  the  real  es- 
tate conveyed  was  subject  to  other  mort- 
gages, and  the  mechanics*  Hens  amounted 
to  about  $25,000.  It  was  agreed  that  after 
the  sole  of  the  properties  the  plaintiff  should 
acconnt  to  the  defendant,  and  pay  to  him 
any  hfiloace  remaining  after  deducting  the 
amount  of  his  Indebtedness.  The  convey- 
ance by  the  defendant  to  the  agent  of  the 
plalntlft  was  made  June  30,  1890.  The  con- 
veyance of  the  property  from  the  sale  of 
which  the  fund  In  question  arose  was  made 
to  the  defendant's  wife  In  September,  1S90, 
In  fulfillment  of  a  promise  made  to  her  by 
her  husband  before  she  signed  the  deed  of 
June  30th.  She  sold  the  property  In  Octo- 
ber. 1890,  for  $3,800. 

The  only  question  at  the  trial  was  whether 
the  money  In  possession  of  the  garnishee  be- 
longed to  the  defendant  or  to  his  wife.  It  was 
derived  from  the  sale  of  real  estate  which 
he  had  conveyed  to  her.  Her  tlUe  could  be 
sustained  only  aa  a  gift  or  as  a  conveyance 
founded  upon  a  valid  consideration.  If  It 
was  a  gift,  It  was  Incumbent  upon  her  to 
show  that  her  husband  was  solvent  at  the 
time;  if  It  was  a  purchase,  that  she  gave  a 
valid  consideration.  She  met  neither  of 
these  requirements,  and  a  verdict  was  prop- 
erly directed  for  the  plaintiff.  There  was 
no  attempt  to  establish  a  girt,  and  there  was 
no  evidence  which  would  have  sustained 
one  against  her  husband's  creditors.  T^e 
consideration  alleged  was  her  Joining  In  the 
conveyance  of  real  estate  to  the  plaintiff. 
Her  husband  at  the  time,  if  not  Insolvent, 
was  Indebted  for  a  large  amount,  and  was 
pecuniarily  embairassed.  He  was  unable 
to  pay  the  debts  which  were  Hens  upon  the 
property  conveyed,  or  to  complete  the  houses 
which  were  In  the  course  of  erection.  He 
could  not  discharge  or  otherwise  secure  his 
obligations,  nor  complete  his  building  opera- 
tions and  carry  his  houses  for  a  better  mar- 
ket The  purpose  of  the  conveyance  was  to 
secure  his  Indebtedness  and  to  save  his 
property  from  an  Immediate  sale  by  his 
creditors.  The  consideration  set  up  for  the 
conveyance  by  the  wife  was,  at  most,  her 
Inchoate  right  of  dower  In  Incumbered  real 
estate  conveyed  to  her  husband's  creditors 
to  secure  bis  debta  There  was  no  evidence 
which  would  have  sustained  a  gift  to  her  of 
any  part  of  his  estate,  and  it  Is  difllcult  to 
see  upon  what  ground  a  conveyance  of  a 
part  to  her.  In  consideration  of  her  assent 
to  the  transfer  of  the  remainder  to  his  cred- 
itors as  a  security,  can  be  sustained.  As 
between  the  parties,  the  conveyance  was.  In 
effect,  a  mortgage,  and  he  conld  have  mort- 
gaged the  land  without  her  consent  She 
had  no  right  which  could  have  been  success- 
fully asserted  against  the  creditors.  As  a 
sale  made  under  the  then  existing  mortgages 
and  Hens  would  have  divested  her  dower, 
she  gave  up  nothing  which  they  could  not 
have  taken  without  her  consent  There  was 
no  satlBfactoty  erideace  that  the  property 


conveyed  had  any  valne  above  the  Incum- 
brances. The  possibility  of  sncta  a  value  de- 
pended upon  her  husband's  effecting  a  set- 
tlement by  the  conveyance  In  which  she 
Joined.  Her  inchoate  right  to  this  bare  pos- 
sibility was  not,  as  against  her  hosband's 
creditors,  a  valid  consideration  for  the  con- 
veyance to  her  of  a  proper^  worth  $3^. 
This  was  not  to  be  determined  by  the  Jon- 
as a  question  of  fact  but  by  the  conrt  as  a 
question  of  1^»1  policy.  Ttw  jodsment  is 
affirmed. 


STATE  V.  SMITH. 
(Supreme  Court  of  Errors  of  Connecticut.  Dec 
1.  1894.) 

Cbimihai.  IiAW— Ihstrdotiokb— Failou  to 
Charob. 

1.  Where  the  Jury  is  instructed  tiiat  the 
state  must  prove  defendants  guilt  beyond  t 
reasonable  doubt,  the  faiiore  to  charge  on  the 
presumption  of  innocence,  In  the  absence  of  a 
reQuest  is  not  error. 

2.  It  is  not  error,  in  the  absence  of  a  re- 
quest, to  fall  to  explain  in  the  chai«e  the  mean- 
ing  of  the  term  "reasonable  doubt" 

3.  It  Is  not  error  to  state  In  the  charge, 
without  comment,  the  claims  made  both  by  the 
state  and  hj  defendant 

Appeal  from  superior  court.  New  Haven 

county. 

James  F.  Smith  was  convicted  of  robboy, 
and  appeala.  Affirmed. 

Levi  tT.  Blydenbunc,  for  appellant  TDton 
E.  Doollttle,  for  the  SUte. 


FENN,  J.  The  appellant,  at  the  April 
criminal  term,  181)4,  of  the  superior  court.  New 
Haven  county,  was  convicted  of  the  crime 
of  robbery.  No  exception  to  rulings  upon 
evidence  were  taken  upon  the  trial,  and  no 
requests  to  charge  the  Jury  were  made  by  the 
accused.  In  the  reasons  of  appeal,  it  Is  as- 
serted that  the  court  erred  in  falling  to  give 
such  Instructions  to  the  Jury,  In  reference  to 
reasonable  doubt  and  the  presumption  of  in- 
nocence In  favor  of  the  accused,  as  the  law 
requires,  in  the  absence  of  requests,  because 
they  are  principles  not  based  uiwn  the  spe- 
cial case,  but  applicable  to  all  criminal  caus 
ea.  By  reference  to  the  charge,  it  appean 
that  the  court,  after  stating  the  claims  of 
both  sides,  and  in  conclusion,  said:  "Now, 
gentlemen,  all  the  evidence  Is  before  you, 
and  it  Is  for  you  to  determine  the  facts.  It 
is  for  you  to  say  where  the  truth  lies.  It  i* 
for  the  state  to  satisfy  you,  beyond  a  reason 
able  donbt  of  the  guilt  of  this  defendaov 
It  Is  for  you  to  say  whether  the  state  has 
done  that,  and  If,  after  a  careful  examlns 
tion  of  all  the  evidence,  you  are  satisfied  b> 
it,  beyond  a  reasonable  doubt  that  the  de- 
fendant  Is  guilty  of  the  offense  with  which 
he  stands  charged.  It  will  be  yonr  duty  to 
return  a  verdict  of  guilty;  but  If,  after  a 
careful  examination  and  ctmslderatlon  uf 
all  the  evidence,  you  ate  not  aatlafled  by  It 
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b«7ond  a  reasonaUe  doubt*  ttiat  tiili  defend- 
aut  is  guilty  u  charged  In  tbls  information. 
It  will  be  yonr  duty  to  return  a  rodlct  of 
Dot  guilty."  This  language,  at  first  Tlew, 
would  seem  to  leave  no  ground  ct  complaint 
to  the  lutpdlant.  He,  bowerer,  does  com- 
Itlaln:  First.  That  the  court  omitted  to  say 
that  the  accused  was  presumed  to  be  innooent 
until  he  was  proven  guilty,  and  that  the  pre- 
sumption of  Innocence  continues,  and  was 
entitled  to  weight,  until  the  eridenoe  attend 
by  the  state  bad  OTOiKxne  that  inwsnmp- 
Uon.  and  proved  the  accused  guilty  beyond  a 
reasotiabla  doubt  Second.  That  the  court 
failed  **to  charge  the  Jury  upon  the  question 
of  what  a  reasmiable  doubt  is,  and  leavra  the 
jury  wiUumt  Instructions  npmi  that  qiustion." 

We  do  not  think  these  assignments  of  error 
well  grounded.  The  statement  so  often  made 
in  reference  to  the  legal  presumption  of  Inno- 
cence In  ftivor  of  every  pmon  accused  of  crime 
is  bot  a  form— sometimes,  perhaps,  a  mislead- 
ing one— of  stating,  concemlngcrlmlnal  cases, 
a  general,  positive  rule  of  law,  based  on  ex- 
pediency as  well  as  Justice,  which  regulates 
the  introduction  of  evidence  In  all  cases, 
whether  dvU  or  criminal,  namely,  that  "wbo- 
evw  desires  any  ooort  to  give  Judgment  as  to 
any  I^al  right  or  liability,  dependent  on  the 
existence  or  nonexistence  of  facts  which  be 
assets  or  denies  to  exist,  must  i^ove  that 
these  facts  do  or  do  not  exist"  Stepfa.  Bv. 
art  93;  OreenL  Ev.  (14th  Ed.)  I  84,  and  note 
a.    Therefore^  If  the  state  desires  a  court  to 
prononnce  a  ptfson  liable  to  a  certain  pun- 
ishment. It  must  give  evidence  to  prove  the 
facts  constituting  his  guilt   Steph.  Bv.  art 
M.    In  regard  to  the  weight  and  sufficiency 
of  soch  evidence.  It  has  further  and  wisely 
been  established  that  it  must  be  sufficient  to 
overcome  and  satisfy  all  reasonable  doubt 
Even  if  this  last  requirement  were  based  up- 
on any  natural  presumption— that  Is  to  say, 
probability— of  Innocence,  it  would  necesssp 
rlly,  If  fulfilled,  overoHne  the  presnmptlcoi, 
as  also  proof  of  good  character,  If  affirma- 
tively shown  in  bdialf  of  the  accused,  for  he 
who  by  the  evidence  Is  ivoved,  beyond  a  rea- 
sonable doubt  to  be  guilty  of  a  crime.  Is  nec- 
essarily shown  to  be  BO,  no  matter  how  im- 
probable It  ml^t  have  seemed  at  tbe  outset 
of  the  trial,  or  at  any  lator  stage,  that  be 
should  have  committed  such  an  offense. 
"Presnmptlon  of  Innocoice"  casts  the  burden 
of  proving  guHt  vjtoa  the  state,— a  burden  re- 
i)ulrlng  tot  Its  dlsduu'ge  suffldoit  evidence 
to  remove  all  reasonable  doubt   It  cannot 
add  an  additional  burden  to  thUk  Ita  func- 
ticHO  Is  exhausted  In  putting  such  burden  of 
pnot  on  the  state.   It  has  no  weight  as  evl- 
doice  in  the  trIaL   It  calls  £w  evidence  from 
the  state*  but  Is  not  itself  evidence  fw  the 
accused. 

But  It  Is  further  said  that  the  court  should 
have  defined  the  expression  "reasonable 
doubf'  to  the  jury.  We  do  not  think  It  Is 
mstomary  for  courts  to  undertake  such  a 
uuk.   Miles  T.  U.  &,  103  U.  S.  804;  GosUey 


V.  Com.,  118  Mass.  1;  Com.  v.  Tuttle,  12 
Cush.  602;  Com.  v.  Cobb,  n  Gray,  57.  The 
reason  why  courts  are  generally  disinclined 
to  enter  Into  an  explanation  of  the  term  is 
that  while  the  expression  Is  Itself  wtAl  cal- 
culated to  ctmvey  to  the  Jurors  a  ccurect  Idea 
of  what  is  expected  ot  them,  any  effort  at  fur- 
ther elucidation  tends  to  misleading  refine- 
ments. To  attempt  to  ^ve  a  specific  mean- 
ing to  the  word  "reasonable"  would  be  "try- 
ing to  count  what  is  not  number,  and  to 
measure  what  is  not  space."  Steph.  Gr.  Law, 
Pb  G2.  See,  also,  State  v.  James,  37  Conn.  361. 

The  appellant  fnrthw  Instate  that  the  coui-t 
eired  hi  "adopting  the  practice"  of  stetlng- 
the  idalms  nude,  which,  It  is  asserted,  Is 
vicious,  and  liatde  to  mislead.  We  think 
there  is  no  merit  In  this  criticism.  It  Is  not, 
and  iwesumably  could  not  be,  said  that  the 
court  stated  any  claim  as  having  been  made 
\sy  the  state  that  was  not  made,  or  omitted 
to  refer  with  equal  falmws  and  fullness  to 
every  claim  made  In  behalf  of  the  accused. 
It  was  further  left  to  the  Jury,  for  them 
"only  to  decide,"  whether  such  claims  weoy 
based  r^on  truth,  and  proper  to  be  mad*-. 
In  many  cases.  Including  that  beffwe  us,  we 
can  ctmcelve  of  no  better  way  In  which  the 
court  having  stated  Ite  opinion  to  the  Jury 
upon  all  qpestlons  of  law  arising  upon  tho 
trial,  could  discharge  ite  remaining  duty  of 
submitting  "to  their  consideration  both  the 
law  and  the  facta  without  any  direction  how 
to  find  their  verdict"  than  by  repeating,  but 
without  argument  the  legitimate  claims 
both  parties,  based  upon  what  such  parties, 
on  the  evidence  offered  and  received,  re- 
spectively, claimed  the  Acta  to  be,  and  upon 
the  law  properly  applicable  to  such  claimed 
facts,  thus  setting  before  the  Jury,  in  the 
plainest  and  most  natural  manner,— the  one 
least  liable  to  misapprehension,- the  matters 
pertinent  to  a  proper  examination  and  deter- 
mination of  the  cose,  and  to  a  Just  verdict. 
There  la  no  error  Id  the  Judgnrant  comidalned 
of.   The  other  Judges  concurred. 


POOLE  T.  ANDERSON. 
(Court  of  At^teais  of  Mftrylaud.    Feb.  28, 
1895.) 

TKSTAMBXTlItT  PoWSBS. 

1.  A  testator  has  power  to  require  a  power 
of  sale  to  be  exercised  jointly  by  the  executors 
and  trustees,  and  sach  intentioD  must  tie  giTen 
full  force  and  effect 

2.  Where,  in  varioas  clauses  of  bis  will, 
testator  joins  the  trustee  with  the  executor,  for 
the  performance  of  duties  Imtmsed  In  effecting 
sales  and  otherwise,  It  was  his  intention  that 
they  should  be  Joined  In  executing  a  power  of 
ssle. 

Ax^Mal  from  orphans'  court  of  Baltimore 

city. 

Robert  Fo4de  excite  to  an  uder  of  tha 
oiphans*  court  of  final  ratification  of  a  sale 
of  land  to  him  by  James  T.  Anderson,  ex- 
ecutor.  From  an  order  overruling  excw- 
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tlons  taken  by  him,  excitant  appeals.  Be- 
Tersed. 

Argued  before  ROBINSON,  a  J.,  and 
BRTAN,  PAGE,  ROBERTS.  BRISCOE, 
BOYD,  McSHERRY,  and  FOWLER,  JJ. 

Rand,  Barton  and  H.  B.  StlmpBon,  for  ap- 
pellant Tbomas  Ireland  Elliott,  tar  appel- 
lee. 

FOWLER,  J.  This  iB  an  appeal  from  the 
orphana*  conrt  of  Baltimore  city,  and  the 
only  question  preswted  la  whether  the  sale 
of  certain  real  estate  already  made,  and  re- 
ported to  that  court,  shall  be  ratified,  or 
whether  It  shall  be  set  aside,  and  the  prop- 
erty resold,  In  order  that  the  tniatee  under 
the  will  shall  Join  the  executors  In  execut- 
ing the  power  of  sale  conferred  by  the  will 
of  the  late  Tbomajs  D.  Anderson,  of  Balti- 
more dty.  The  solution  of  this  question 
depends  entirely  upon  the  conatmctlon  of 
the  will.  If  the  doubt  now  suggested  ex- 
isted when  the  sale  was  made  by  the  ex- 
ecutor alone.  It  Is  to  be  regretted  that  the 
trustee  under  the  will  was  not  joined  In  ex- 
ecutli^  the  power  of  sale,  for  the  sake  of 
avoiding  the  delay  and  expense  of  this  lit- 
igation. Bal^  as  the  question  Is  presented, 
we  must  dispose  of  It.  and  we  will  do  eo 
briefly. 

By  the  first  clause  of  the  will,  and  In- 
deed generally  wherever  the  testator  gives 
anthorll7  or  power  to  the  executor  over  the 
real  estate,  he  appears  to  have  joined  the 
trustee  with  the  executor.  Thus,  In  the 
first  clause;  "I  give,  devise,  and  bequeath 
to  my  executors  and  trustees,"  etc.,  "all  my 
estate,  real,  personal,"  etc.,  "with  full  power 
and  authority  to  do  wbatevw  may  be  proper 
and  necessary  In  the  praformanee  of  the  du- 
ties hereby  Imposed  on  them,  either  In  ef- 
fecting sales  *  *  *  or  otherwise.**  And 
In  the  eighth  clause  his  "aecutora  and 
trustees"  are  anthorized  to  change  Invest- 
ments, or  to  KiX,  lease,  or  odurwlse  dis- 
pose of  bis  house  and  lot  on  Druid  Hill 
avenue.  And  likewise,  In  the  ninth  clause, 
both  the  executors  and  trustees  are  author- 
ized to  execute  and  acknowledge  such  con- 
veyances as  mar  be  necessary  to  change 
certain  investments.  It  would  seem,  there- 
fore, except  for  the  Ingenious  suggestions 
as  to  what  might  have  been  the  intention  of 
the  testator,  that  the  plain  and  simple  mean- 
ing of  the  language  used  by  him  Is  that  both 
the  executors  and  tmstees  were  to  Join  In 
the  sale;  and  Inasmuch  as  It  Is  entirely 
Immaterial,  so  far  as  the  object  of  this 
proceeding  In  concerned,— namely,  the  secur- 
ing of  a  good  title,— which  view  shall  be 
adopted,  we  prefer  that  which  appears  to  us 
to  be  Indicated  by  the  language  of  the  wflL 
We  cannot  assent  to  the  view  that  the  tes- 
tator had  no  power  to  require  the  power  of 
sale  to  be  exercised  Jointly  by  the  executors 
and  trustees.  If  such  were  bis  Intention, 
"that  Intention,  if  not  contrary  to  public 


policy,"  or  in  vMaHon  of  any  role  of  law 
or  statutory  provision,  most  have  fidl  force 
and  efTect  AbeU  v.  Abell,  7S  Ud.  44,  23 
Atl.  71,  and  35  AtL  3SB,  Deeming  It  vnnec- 
essarv  to  cmnment  upon  the  authorities  cit- 
ed, and  basing  oar  conclusion  alto^tbw  up- 
on what  we  think  appears  to  be  the  inten- 
tion of  the  testator  as  disclosed  In  his  wOt 
the  order  appealed  frmn  wfll  be  rev-eraed; 
costs  to  be  paid  out  of  the  proceeds  of  sale 
Decree  reversed,  and  cause  remanded. 


BALTIMORE  &  E.  S.  R.  CO.  v,  SPRING. 
(Court  of  Appeals  of  Marjland.   Feb.  2S,  1S&5l) 

&&ILK0AD  Aid  Bonds— COKSTITDTIOXAI.  Law. 
Act  1802,  c  295,  aatUorizios  eeoaty  com- 
mlBflloners  to  issue  bonds  to  pay  the  comity's 
subscription  to  the  capital  stock  of  a  railroad 
company,  and  proTidine  tbat,  before  any  of  the 
money  is  nsid  over  to  the  company,  all  bona,  fide 
claims  held  by  residents  of  tne  county  aeainst 
the  company  shall  be  first  paid,  is  unconstitu- 
tionai  where,  before  the  passage  of  the  act,  die 
railroad,  after  having  tieen  completed,  had  be- 
come iusolyent,  and  there  had  be«i  In  fact  do 
subscription  by  the  county,  and  it  woa  merely 
an  act  to  pay  the  indivldaal  claims  of  certain 
creditors  of  the  company  at  the  expmse  of  tlw 
taxpayers  of  the  county. 

Appeal  tnm  circuit  conrt^  TUbot  comity.  In 

equity. 

Bill  by  Preston  B.  ^ring,  In  btiuOf  of  hlm- 
and  others,  against  the  county  commis- 
sioners of  Talbot  county,  to  enJcAi  ^em  from 
issuing  bonds  for  the  pm-pose  of  ctHurtroctlng 
and  operating  the  Baltimore  ft  Eastern  Shore 
Railroad  Company.  The  Baltlmcse  ft  Bast- 
em  Shore  Railroad  Oompany  intervened,  and 
from  an  wder  ot  tiie  drcnlt  court  contlnning 
an  Injunction,  theretofore  Issned  by  It,  tmtn 
fln^  hearingr,  the  Baltimore  ft  ^aatern  Shore 
Railroad  Company  appeals.  Affirmed. 

Argued  before  ROBINSON,  O.  JT.,  and  Mc- 
SHERRY, POWLBR,  BRTAN,  ROBERTS, 
and  PAGE,  JJ. 

John  P.  Poe  and  Jos.  B.  Seth,  fw  i^pellant 
Wm.  H.  Adkins  and  Thos.  B.  MfU-jraH.  for  ap- 
pellee. 

PAGE,  J.  This  Is  an  appeal  ftom  an  order 
of  the  cfarcolt  court  for  Talbot  county  directittg 
a  writ  of  injunction  to  be  Issued,  restraining 
the  county  commisaioners  of  that  county  from 
issuing  the  bonds  mentioned  In  <diapter  296 
of  the  Acts  of  the  General  Assembly  of  1892, 
and  in  chapter  152  of  the  Acts  of  1894.  Ttie 
bin  was  filed  by  a  taxpayer  and  citinn  of 
Talbot  county  on  behalf  of  himself  and  other 
citizens  and  taxiMyers  of  that  eoimty.  It  Is 
alleged  tbat  these  **acts  are  snconstltutlona). 
and  for  other  reasons  InvaUd,  mull,  and  TOld." 
Such  of  the  facts  appearing  by  the  record  as 
are  requisite  to  be  stated  tor  the  purposes  trf 
this  opinion  may  be  thus  brl^y  set  forth: 
The  Baltlmtffe  &  Eastern  fflkore  Railroad 
Company  was  Incorporated  by  the  general 
assembly  In  the  year  1886,  fw  the 
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constructing  and  operating  a  railroad  through 
Talbot  and  oth^  counties  of  the  state  of 
Maryland.   At  the  same  session,  by  chapter 
509,  the  commissioners  of  Talbot  county  were 
authorized  to  indorse  the  bonds  of  the  rail- 
road coiupany  to  an  amount  not  exceeding 
$50,000.  after  it  had  been  sanctioned  by  the 
voters  of  Talbot  county.    Snch  bonds  were 
to  be  secured  by  a  mortgage  which  should  be 
second  to  a  mortgage  to  the  city  of  Baltimore. 
This  act.  which  authorized  only  an  ludorsement 
of  bonds,  and  not  a  subscription  to  the  stock 
of  the  railroad,  though  voted  upon  favorably 
by  tlie  voters  of  Talbot  county  at  the  general 
election  of  isn't,  it  is  conceded,  became  In- 
operative, for  the  purpose  of  authorizing  tiie 
proposed  Indorsement,  for  reasons  not  neces- 
sai'y  to  be  now  stated.    By  the  act  of  ISwO 
(chapter  158),  the  county  commlsslODm  of 
Talbot  county  were  authorized  to  subscribe 
to  the  capital  stock  of  the  company  to  the 
amount  of  $25,000.   This  act,  however,  was 
not  published  as  required  by  article  3,  |  4,  of 
the  constitution,  and  f«  that  reason  bpf^me 
invalid.  Boon  aft^  its  Incorporation,  in  18S0, 
the  rallroail  company  proceeded  to  construct 
its  road,  and,  having  fully  completed  It,  oper- 
ated it  until  the  21at  of  April,  1891,  when, 
having  become  totally  Insolvent,  Its  property 
rights  and  franculses  passed  Into  the  hands 
of  a  receiver  (^pointed  by  the  circuit  court 
of  the  United  States  for  the  district  of  Mary- 
land; and  since  that  date,  under  tne  decree 
of  that  court,  all  of  Its  property  and  fran- 
chises have  been  sold  to  other  parties.  So 
that  in  1802,  when  Act  1892,  &  295,  which 
will  be  the  subject  of  our  examination,  was 
passed,  the  road  was  entirely  coDStructed, 
and.  after  tiaving  been  opiated  for  a  suort 
time,  had  experienced  ail  the  results  of  in- 
solvency, up  to  the  point  of  having  its  affairs 
administered  by  a  receiver  for  tne  benefit  of 
Its  creditors.    Prom  this  recital,  It  la  clear 
that  prior  to  1892  there  had  never  been  any 
valid  i>ower  conferred  upon  tiie  county  com- 
missioners either  to  indorse  the  bonus  of  the 
company,  or  subscribe  to  Its  stock,  nor  Is  it 
pretended  that  they  ever  undertook  to  exer- 
cise such  power.    In  the  Agreement  of  par- 
ties, found  in  the  record,  it  Is  stated  that  the 
commissioners  "never  passed  any  resolution 
to  indorse  the  bonds,  *  *  *  or  to  subscribe 
to  the  stock."  The  statement,  therefore,  con- 
tained in  the  preamble  of  the  act  of  1892 
(chapter  295),  also  In  the  body  of  the  act,  and 
also  in  the  act  of  1884  (chapter  162),  to  the  ef- 
fect ttiat  the  authority  to  Issue  bonds  was 
conferred  for  the  piu-pose  of  raising  money 
to  "pay  the  county's  subscription"  to  the 
capital  stock  of  the  railroad  company,  was 
wholly  unfounded  in  fact   The  county  com- 
mlfisioners  never  did,  and  never  had  the  pow- 
er to.  make  such  subscription.   Thae  Is  no 
question  la  this  case,  tb^efore,  of  good  faith 
OD  the  part  of  tiie  county;  no  contractual  ele- 
ment to  embarrass  the  court  In  determining 
the  strictly  legal  effect  of  the  act  of  1892 
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(chapter  295),  and  tbe  eonflvmatory  act  of 

1894  (chapter  152). 

What,  then,  are  the  provisions  of  these 
acts?  By  the  first  section  of  the  act  of  1892, 
the  commissioners  are  authwlzed  to  Issue  the 
bonds  of  the  county  to  the  amount  of  ¥25,000; 
by  the  second,  it  Is  provided  that  they  "shall 
sell  said  bonds,  •  •  •  and,  with  the  pro- 
ceeds thereof,  pay  said  subscription  of  said 
county,  to  said  railroad  company,  provided, 
however,  that  before  any  bonds  shall  be  Is- 
sued under  this  act,  the  said  railroad  com- 
pany *  *  *  shall  file,  in  the  office  of  the 
county  commissioners  of  Talbot  county,  an 
agreement,  in  writing,  authorizing  the  said 
county  commissioners  of  Talbot  county,  to 
first  pay  and  satisfy  all  proper  and  legal 
dalms  and  demands  held  by  bona  fide  resi- 
dents of  Talbot  county  on  the  twentieth  day 
of  April  in  the  year  1891,  against  said  railroad 
company,  out  of  the  proceeds  arising  from  the 
sale  of  said  bonds,  and  the  balance,  If  any  to 
apply  under  the  order  and  direction  of  Joseph 
B.  Seth,  the  president  of  said  railroad  com- 
pany." If  the  claims  thus  provided  for 
^outd  prove  to  be  In  excess  of  the  $25,000, 
it  is  enacted  by  the  third  section  that  they 
shall  be  paid  pro  rata;  and  the  receipt  of 
persons  holding  such  claims,  and  of  the  presi- 
dent of  the  company,  in  the  event  of  any  bal- 
ance r^aining  after  the  payment  of  the 
claims,  shall  t>e  good  against  the  railroad  and 
all  others  claiming  under  it;  and  by  the 
fourth  section  a  "committee"  of  three  are  ap- 
pointed, with  "full  power  and  authority"  to 
determine  the  amount  of  each  claim,  and  who 
are  entitled  to  be  paid,  and  their  decision  ts 
to  be  final)  and  without  appeal.  To  compre- 
hend these  provisions  thoroughly,  It  must  be 
borne  in  mind  that  the  railroad  company,  at 
the  date  of  the  passage  of  the  act,  had  fully 
constructed  Its  road.  It  had  also  become  In- 
solvent, and  on  the  day  after  the  date  men- 
tioned in  the  act— that  Is,  on  the  21st  April, 
1891— It  had  passed  Into  the  hands  of  a  re- 
ceiver. No  doubt,  It  had  many  creditors.  In 
Talbot  county  there  were  claims  exceeding, 
in  the  aggregate,  the  aitlre  amount  of  the 
pri^osed  subscription;  and  the  record  shows 
there  was  a  bonded  debt  of  $1,600,000,  se- 
cured by  a  mortgage  upon  all  the  property  of 
the  company.  Subsequent  events  have  shown 
tluit  Its  Insolvency  was  hopeless,— such  as 
could  only  terminate,  as  It  did.  In  a  sale  for 
the  benefit  of  Its  mortgage  credltca*s.  Under 
these  circumstances.  It  was  plain,  there  was 
little  probability  that  these  creditors  in  Tal- 
bot county,  unsecured  as  they  were,  could  ever 
hope  to  have  their  claims  paid  In  the  ordi- 
nary way.  Now,  as  was  said  by  this  court  la 
City  of  BalUmore  v.  Gill,  31  Md.  387:  "We 
must  not  forget  that  we  are  dealing  with  the 
substance,  not  with  form.  It  Is  the  thing 
done,  or  sought  to  be  accomplished,  which 
must  determine  the  question  of  the  power." 
The  purpose  of  this  act  was  not  to  aid  in  the 
construction  of  the  road,  because  the  road 
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was  then  completed,  dot  even  to  pay  debts 
incurred  fn  the  construction,  for  the  benefici- 
aries of  the  act  were  all  those  who,  being 
residents  of  Talbot  county,  held  "proper  and 
legal  claims"  against  the  company,  and  this 
Included  all  claims,  whether  Incurred  by  the 
company  In  constructing  the  road,  or  other- 
wise. That  the  subscription  was  to  be  made 
to  enable  the  county  to  discharge  an  obliga- 
tion Imposed  upon  it  by  the  requirements  of 
good  faith  was,  as  we  have  seen,  founded 
upon  an  assumption,  and  absolutely  false. 
The  conclusion  seems  to  be  Inevitable  that 
the  effect  and  scope  of  the  act  are  simply  to 
levy  a  tai  upon  the  property  of  the  citizens 
of  Talbot  coimty  to  pay  to  certain  residents 
of  that  county  the  claims  due  to  them  by  an 
insolvent  railroad  company.  This  ia  a  pri- 
vate purpose,  and  not  one  of  the  objects  of 
taxation.  By  the  declaration  of  rights  (ar- 
ticle 15),  as  well  as  by  the  fundamental  max- 
ims of  a  free  government,  taxes  can  only  be 
imposed  to  raise  money  for  public  purposes. 
"Taxes  are  burdens  ca*  charges  imposed  by  the 
legislature  upon  persons  or  property  to  raise 
money  for  public  purposes."  Cooley,  Const 
Lim.  479.  If  it  be  necessary  to  cite  author- 
ities to  maintain  this  thoroughly  established 
principle,  the  following  may  be  mentioned: 
Citizens'  Sav.  &  Loan  Aas'n  v.  Tdpeka  City, 
20  Wall.  655;  Cole  v.  La  Grange,  113  U.  S. 
1,  6  Sup.  Ot  410;  Cooley,  Const  Lim.  %  488, 
and  authorities  there  cited;  Lowell  v.  City  of 
Boston,  111  Mass.  454;  Sbarpless  v.  Mayor, 
etc.,  21  Pa.  St  108;  Brodhead  v.  Milwaukee, 
19  Wis.  052;  Industrial  School  v.  Brown,  45 
Md.  335. 

Nor  can  this  act  be  supported  under  the  fif- 
ty-fourth section  of  articles.  The  objectof  this 
section  was  not  to  extend  the  power  of  tax- 
ation. It  is,  in  fact,  "a  limitation  of  power, 
not  only  of  the  local  authority,  but  of  legisla- 
tive power  itself."  Pumphrey's  Caae,  74  Md. 
Ill,  21  AML  559.  Counties  have  "no  inherent 
power  of  taxation."  What  powa:  of  taxa- 
tion they  exercise  must  be  delegated  to  them 
by  the  legislature.  The  legislature,  however, 
cannot  delegate  a  power  prohibited  by  the 
constitution.  Therefore,  the  taxing  power, 
when  exercised  by  the  county  authorities,  as 
was  said  by  this  court  in  the  case  of  Daly  v. 
Morgan,  69  Md.  468,  16  Atl.  287,  "is  but  the 
exercise  of  the  taxing  power  of  the  legisla- 
ture delegated  to  them,  and  Is  subject  to  ev- 
ery constitutional  limitation  to  which  the 
taxing  power  of  the  legislature  is  subject" 
Industrial  School,  etc.,  v.  Brown,  45  Md.  333. 

Being  of  the  opinion  that  the  object  and  ef- 
fect of  this  act  are  not  to  subserve  a  public  pur- 
pose, but  to  pay  certain  Individuals  by  taxing 
the  property  of  the  people  of  Talbot  county 
for  their  benefit,  we  must  pronounce  the  act 
itself  unconstitutional  and  void.  Inasmuch 
as  what  we  have  said  disposes  of  the  case,  we 
deem  It  unnecessary  to  consider  the  other 
questlone  raised  at  the  argument  Order  af- 
firmed. 


HEMSLET  V.  BEW  «t  aL 
(Court  of  Chancery  of  New  Jersey.    Feb.  36. 

1895.) 

Pbeliminaht  Ikjcnction  —  Ikrbpasible  IxJrRT. 

Apprehension  of  irreparable  injnrj. 
grounded  upon  theories  which  rest  in  confli<-tinL' 
and  indetaminate  evidence,  will  not  justify  tti^- 
iSBuance  of  a  preliminary  Injunction,  especially 
where  it  appears  that  by  the  deuial  of  such  in- 
junction, adequate  relief,  upon  final  hearing, 
will  not  be  defeated. 
(Syllabus  by  the  Conrt) 

Bill  by  Freuerlck  Hemsley  against  Richard 
Bew  and  others.  Ordar  to  show  cause  why 
injunction  should  not  Issue.  Heard  on  bill 
and  affidavits.  Order  to  show  cause  dis- 
charged. 

At^.  Gen.  John  P.  Stockton  and  Samuel  E. 
Perry,  for  complainant  David  J.  Pancoast 
and  Clarence  L.  Cole,  for  defendants. 

McGHiL,  G.  The  complainant  seeks  an  in 
Junction  to  restrain  the  completion  of  a  Jetty 
or  dike  which  is  to  extend  Into  the  ocean,  a 
few  feet  below  low-water  mark,  In  troot  of 
the  defendant's  upland,  at  Atlantic  City,  and 
within  the  limits  of  a  grant  to  the  defend- 
ant by  the  riparian  commissioners  of  thi;: 
state,  on  the  ground  that  the  Jetty  or  dike  will 
create  a  continuing  nuisance,  which  will  work 
irreparable  injury  to  him.  The  injurj',  he 
Insists,  will  be  caused  by  obstruction  of  the 
natural  flow  of  the  ocean  tides  and  littoral 
currents,  resulting  in  eddies  and  new  currents 
which  will  wash  away  the  beach  In  front 
of  his  propertr,  adjacent  to  the  jet^  or  dike, 
and  undermine  structures  upon  his  land,  it 
is  unnecessary,  in  the  dlspostUon  of  this  ino 
tion,  to  deciue  the  question,  to  some  extern 
discussed  by  counsel,  touching  the  oompiaiu- 
ant's  right  under  his  riparian  grant  Admit- 
ting, tor  the  purposes  of  the  motion,  that  the 
jetty  constitutes  a  purpresture  and  publiL- 
nuisance.  It  Is  borne  in  mind  that  the  com- 
plainant may  not  invoke  the  Interposition  of 
this  court  unless  he  suffers  or  will  suffer  some 
private  and  material  damage  from  the  nui- 
sance, distinct  frbra  that  which  is  suffered 
by  the  public  at  large.  By  his  bill  he  recog- 
nizes this  well-establLshed  rule.  In  equity 
procedure  It  Is  also  settled  that  an  injunc- 
tion to  restrain  a  nuisance  will  Issue  only  !n 
cases  where  the  fact  of  nuisance  is  made  out 
upon  determinate  and  satisfactory  evidence. 
If  the  evidence  be  conflicting,  and  the  injury 
be  doubtful,  that  conflict  and  doubt  will  be  a 
ground  for  withholding  injunction.  And 
where  interposition  by  Injunction  Is  sought 
to  restrain  that  which  it  is  apprehended  will 
ci'eate  a  nuisance,  of  which  the  complainant 
may  complain,  the  proofs  must  show  an  ap- 
prehension of  material  and  irreparable  in- 
jury, well  grounded,  upon  such  a  state  of 
facts  as  will  manifest  the  danger  to  be  real 
and  immediate.  Aqueduct  Board  v.  Passaic, 
46  N.  J.  Bq.  898, 402, 18  Atl.  106w  I  have  care- 
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fully  examined  tbe  testimony  which  has  been 
taken  in  Uils  matter,  and  find  that  It  at  least. 
Is  coBflictlng,and,as  well,  Indeterminate;  that 
the  complainant  hag  well-grounded  apprehen- 
sion of  such  injury  as  he  may  ask  to  hare 
avoided  by  this  court.  That  the  Jetty  or  dike 
will  affect  the  beach  about  It  Is  conceded  by 
all  witnesses,  but  precisely  how  It  will  affect 
the  property  of  the  complainant— whether  In- 
juriously or  beneflcially,  or  materially,  one 
way  or  the  other— is  problematical.  It  does 
not  appear  that  denial  of  the  present  applica- 
tion will  deprire  the  court  of  ability  to  af- 
tord  him  relief  at  final  hearing,  If  time  or 
further  proofs  shall  verify  the  theories  upon 
which  his  present  apprehension  of  damage 
Is  largely  grounded;  and  hence  the  doubt  I 
now  entertain  as  to  the  essential  fact— special 
injury — must  defeat  the  iresent  application. 
Manufacturing  Co.  t.  Wattles,  49  N.  J.  Eq. 
97,  23  Atl.  123;  Citizens'  Coach  Co.  t.  Cam- 
den Horse  R.  Co..  29  N.  J.  Eq.  299;  Stltt  t. 
HUton,  31  N.  J.  Eq.  286;  Delaware,  L.  &  W. 
R.  Co.  T.  Central  Stock-Yard  &  Transit  Co., 
43  N.  J.  Eq.  00-5,  12  AtX.  374,  and  13  Atl.  615; 
Hagerty  v.  Lee,  45  N.  J.  Eq.  2B5.  17  Atl.  826; 
Aqueduct  Board  t.  City  of  Passaic,  46  N.  J. 
Eq.  053,  20  AtL  54.  and  22  Atl.  65.  Tbe  or- 
der  to  show  cause  will  be  discharged. 


WIEDEMANN     SANN  et  al. 

(Court  of  Chancery  of  New  Jeney.    Feb.  26, 

1895.) 

jtSUUVOnOH— FOBXCLOSURB  or  CBATXKL  HORfb 

o^as— Recbiter. 

In  case  a  chattel  mortsragee  files  his  bill 
in  the  court  of  equity  to  foreclose  his  mortsage, 
and  an  attaching  creditor  of  a  person  not  me 
mortgaKor  seizes  npon  the  same  goods  and 
cluttelB,  and  by  an  auditor  offers  them  for  sale, 
the  court  will,  upon  application  by  the  comidain- 
aat  mortgagee,  not  only  restrain  the  attaching 
creditor  from  selling,  hot  will  also  appoint  a 
receiver  with  authority  to  make  sale  of  said 
goods  and  chattels  in  <nder  to  avoid  a  mol- 
tiplicity  of  salts,  and  to  oreserre  the  value  of 
them  until  the  tights  of  the  parties  can  be  de- 
tennined. 
(Syllal-as  by  the  Court)  ' 

BUI  by  Frank  W.  Wiedemann  aginst  An- 
nie Sann  and  others  to  foreclose  a  mortgage, 
and  for  an  injunction,  and  for  appolntibent 
of  a  receiver.   Receiver  appointed. 

Qllbert  &  Atkinson,  for  complalnaiit  H. 
Budd.  for  defendants. 

BIRD,  y.  C.  The  bill  In  this  case  Is  filed 
to  foreclose  a  mortgage  of  chattels  given 
by  Annie  Sann,  asking  for  an  Injunction 
against  an  attaching  creditor,  whose  attach- 
ment issued  against  Charles  Satm,  and  also 
asking  for  a  reeelrer.  The  chattel  mort- 
gage bears  date  January  11,  1805,  and  was 
duly  recorded  on  the  same  day.  It  was 
given  to  secure  the  payment  of  ¥550,  money 
loaned  to  tbe  mortgagor.  The  whole  of  the 
tali  loan,  together  with  Interest,  Is  claimed 


to  be  due  to  the  c<nnplainant  The  bill  states 
that  on  the  9th  day  of  January,  being  two 
days  before  the  execution  and  delivery  of 
the  chattel  mortgage  aforesaid,  one  Sarah 
M.  Hall  procured  to  be  Issued  a  writ  of  at- 
tachment out  of  the  circuit  court  of  the 
county  of  Burlington  against  one  Charles 
Sann  on  the  demand  for  $600,  under  which 
writ  of  attachment  an  auditor  has  been  ap- 
pointed, and  that  the  said  auditor  has  been 
ordered  by  the  said  circuit  court  to  sell  all 
of  the  said  goods  and  chattels  as  perishable 
property,  and  that  the  said  auditor  has  ad- 
vertised all  of  the  said  goods  and  chattels 
for  sale,  In  his  advertisement  or  notice  of 
sale  giving  assurance  to  bidders  that  he  will 
sell  the  said  goods  and  chattels  free  from 
all  liens  or  incumbrancea  The  complain- 
ant, having  obtained  an  tDjunction  restrain- 
ing the  auditor  from  selling,  now  asks  for 
the  appointment  of  a  receiver  with  au- 
thority to  sell  the  said  personal  propei'ty. 
This  la  resisted  by  the  plaintiff  hi  the  at- 
tachment. It  will  be  perceived  that  the 
complainant  claims  that  these  goods  and 
chattels  were  the  goods  and  chattels  of  An- 
nie Sann,  and  that  the  plaintiff  In  the  at- 
tachment claims  them  as  the  goods  and 
chattels  of  Charles  Sann.  Charles  Sann  Is 
the  husband  of  Annie  Sann.  The  complain- 
ant rests  his  case  upon  the  rule  laid  down 
by  Chancellor  Green  in  Smithurst  v.  Ed- 
munds, 14  N.  J.  Eq.  408.  The  case  in  band 
is  not  like  that  In  that  case  the  property 
which  execution  creditcurs  offered  for  sale 
was  not  claimed  by  such  creditors  as  the 
property  of  another  person  than  the  mort- 
gagor of  the  aame  goods.  As  to  that  there 
was  no  dispute.  Hence  tbe  question  now 
before  me  Is,  can  this  court  appoint  a  re- 
ceiver in  a  foreclosure  case  to  take  charge 
of  and  sell  personal  property  for  the  pur- 
pose of  preserving  It,  covered  by  the  mort- 
gage sought  to  be  foreclosed,  when  that 
same  property  has  been  attached  by  the 
creditor  of  another  person,  as  the  property 
of  that  other  person,  and  has  been  adver^ 
tiaed  to  be  offered  for  sale  by  an  auditor  ap- 
pointed Id  said  attachment  proceedings?  In 
Moore  T.  Dlament,  41  N.  J.  Eq.  612,  7  Atl. 
600,  in  the  court  of  errors  and  appeals,  a 
question  somewhat  like  the  present  was  be- 
fore the  court.  In  that  case  Hammell  con- 
fessed Judgment  to  bis  creditors,  who  levied 
upon  certain  goods  and  chattels.  Moore 
filed  a  bill  In  this  court,  alleging  that  he  had 
been  In  partnership  with  Hammell,  and  that 
Hammell  became  Indebted  to  him  as  part- 
ner, and  that,  to  satisfy  such  indebtedness, 
Hammell  had  made  to  him  a  bill  of  sale  of 
all  his  Interest  in  these  goods  and  chattels, 
and  asked  for  and  obtained  an  Injunction 
restraining  the  execution  creditors  of  Ham- 
mell from  proceeding  to  a  sale.  A  receiver 
was  appointed  In  that  case,  and,  upon 
Moore's  offering  to  give  a  bond  to  take  care 
of  the  property,  and  to  return  It  or  to  pay 
the  value  thereof,  except  Is  cas^^^!^^^ 
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able  accident,  such  bond  was  accepted. 
From  this  brief  statement  It  wIU  appear 
that  execution  creditors  claimed  a  lien  npon 
the  property  as  the  property  ot  one  man,— 
Hammell,  their  debtor,— while  Moora  claim- 
ed It  as  his  own  indivtdual  property  aoso* 
lutely.  by  virtue  of  a  bill  of  sale  made  to 
him  by  Hammell,  and  that  a  receiver  was 
appointed.  The  question  Involved  In  that 
case  was  one  of  title  to  personal  property; 
Moore,  the  complainant,  claiming  the  tllle 
was  in  himself,  while  the  creditors  of  Ham- 
mell claimed  that  the  title  was  In  Hammell, 
and  that  they,  as  his  creditors,  by  virtue  of 
their  Judgments  and  executions,  had  a  right 
to  sell  the  same.  It  is  claimed  In  this  case 
that  the  question  Involved  Is  purely  a  ques- 
tion of  title  to  personal  property,  strictly 
legal  in  Its  nature,  and  can  be  determined 
by  an  action  of  replevin,  and  that  conse- 
quently a  court  of  equity  has  no  Jurisdic- 
tion. The  case  cited  seems  to  present  the 
same  characteristics.  Moore  flied  his  bill, 
and  claimed  the  property  levied  upon  by 
virtue  of  a  bill  of  sale,  praying  an  injunc- 
tion against  such  sale  under  the  executions 
at  law.  Clearly,  In  snch  case,  the  principal 
question  to  be  decided  was  whether  the  title 
was  in  Moore  or  Hammell.  In  the  case 
now  under  consideration  the  question  to  be 
determined  Is  whether  the  title  to  the  prop- 
erty named  In  the  chattel  mortgage  was  In 
Annie  Sann  or  in  her  husband,  Charles  Sann. 
If  that  were  all.  It  might  well  be  said  that 
in  neither  case  would  this  court  l>e  Justified 
in  assuming  Jurisdiction.  But  In  the  case 
clteil,  if  the  property  which  Moore  claimed 
were  to  be  sold  by  the  execution  creditors, 
with  the  conflicting  claims  of  title  thereto,  he 
might,  in  a  variety  of  ways,  suffer  great 
loss;  which  view  Is,  in  every  sense,  appli- 
cable to  the  case  before  me.  In  that  case  It 
was  dlatlnctiy  held  in  the  court  of  errors  and 
apijeals  that  this  court  had  the  right  to  pro- 
ceed to  settle  the  rights  of  the  parties  by 
virtue  of  the  bond  given,  notwithstanding 
a  decree  dismissing  the  bill  of  complaint 
In  this  case  the  complainant  claims  a  lien 
upon  the  goods  and  chattels  by  virtue  of 
her  mortgage.  She  undoubtedly  has  a  right 
to  file  her  bill  to  foreclose  such  mortgage, 
which  beyond  question  gives  the  court  Juris- 
diction. 

But  still  the  further  question  arises,  can 
this  court,  because  it  Is  the  only  tribunal 
authorized  to  foreclose  a  mortgage  upon 
goods  and  chattels,  appoint  a  receiver  to 
take  charge  of  and  sell  such  goods  and  chat- 
tels, when  they  are  claimed  by  and  under 
attachment  by  the  creditors  of  another  per- 
son than  the  mortgagor,  and  offered  for  sale 
by  an  auditor  appointed  In  such  attach- 
ment proceedings?  There  is  a  well-settied 
rule  that  courts  of  equity  have  the  right  and 
power  to  take  possession  of  propwty  about 


which  are  conflicting  claims,  toe  the  ptirpose 
of  preserving  It  until  the  rights  of  tbe  re- 
spective parties  thereto  liave  been  settied. 
May  this  rule  be  applied  to  the  present  case? 
It  is  evident,  If  the  auditor  makes  sale  of 
the  goods  and  chattels  because  they  are  per- 
ishable, they  win  be  likely  to  sell  for  a  nom- 
inal price  only,  and  will  also  be  likely  to  go 
into  the  possession  of  many  dllferent  per- 
sons. The  fact  that  the  complainajit  makes 
claim  in  the  manner  In  which  he  does  will 
cast  such  a  shadow  upon  the  titie  as  to  de- 
ter prudent  men  from  bidding.  The  fact 
that  they  will  In  all  probability  go  Into  the 
hands  of  many  different  persona  would 
make  It  obligatory  upon  the  complainant  if 
it  should  torn  out  that  the  tItie  thereto  be 
In  him,  to  bring  as  many  actions  at  law  as 
there  are  purchasers.  High,  Rec.  S  192.  "A 
court  of  equity,  appointing  a  receiver  to 
take  possession  of  property  pending  a  liti- 
gation concerning  the  rights  of  the  itarties 
thereto,  is  vested  with  the  power  to  sell 
the  property  in  the  receiver's  hands,  who- 
ever such  course  becomes  necessary  to  pre- 
serve the  interest  of  all  the  parties."  Id.; 
Crane  v.  Ford,  Hopk.  Cfa.  114^  When  a 
court  of  equity  properly  acquires  Jurisdic- 
tion of  tbe  parties  and  of  the  snbject-nmtter 
In  a  cause,  and  appoints  a  receiver  therein, 
and  orders  him  to  sell  the  property  In  con- 
troversy, such  order,  although  irregular  and 
Improvident,  cannot  be  assailed  or  ques- 
tioned in  a  collateral  action,  and  such  actitm 
will  not  lie  to  set  aside  the  order  of  sale 
and  proceedings  thereunder.  High,  Rec.  S 
196;  Llbby  v.  Rosekrans.  55  Barb.  219; 
Brande  v.  Bond,  63  Wis.  140,  23  N.  W.  101. 
It  being  evident  that  the  auditor  cannot 
make  sale  of  these  goods  except  under  great 
disadvantage,  and  that.  If  It  should  ulti-  i 
mately  appear  that  the  titie  is  in  the  cbatt^ 
mortgagor,  and  It  also  appearing  that  since 
the  mortgagee  was  Justified  in  filing  his  blU 
in  this  court,  thereby  acquiring  Jurisdiction 
of  the  subject-matter,  and  the  court  un- 
questionably having  the  authorily  to  appoint 
a  receiver,  and  It  being  the  constant  prac- 
tice, when  a  receiver  la  appointed,  to  take 
possession  of  the  perishable  goods  and  clutt- 
tels  which  are  the  subject  of  litigation,  to 
make  sale  thereof  for  the*  purpose  of  pre- 
serving the  value  of  them  for  the  pai-tles 
who  may  ultimately  appear  to  be  entltied 
thereto,  I  conclude  that  It  Is  my  duty  to 
advise  the  appointment  of  a  receiver  In  this 
case,  with  authority  to  make  sale  of  the 
goods  and  chattels  In  question.  Tbe  de- 
fendant, the  attaching  creditor,  offered  to 
give  bonds  for  the  value  of  the  goods.  A 
bond  was  offered  and  accepted  In  the  caae 
of  Moore  T.  Diament,  supra,  but  In  that  case 
the  person  who  gave  tbe  bond  did  not  pro- 
pose to  sell  tbem,  aa  in  this  case  the  audltm 
proposes  to  do.   I  will  adrlae  accordingly. 
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MARTIN  T.  INSURANCE!  CO.  OF  NOKTH 
AMERICA. 
(Supreme  Court  of  New  Jersey.    March  4, 
1805.) 

Action  o^x  Isscrascb  Polict— DECLAiiATioit  OS 
Written  Contract. 

1.  A  policy  declared  that  it  Rfaoald  be  void 
**if  the  soDject  of  inmrance  was  a  bnildins  on 
rroiind  not  owned  by  the  insured  in  fee  Biinple." 
In  his  declaration  the  tsBured  act  up  thnt  the 
ascnt  of  the  inaum-  fraadulently  inacrted  thii 
clanae,  and  knew  at  the  time  that  plaintiff  did 
not  own  the  ground  on  which  the  bmlding  stood. 
Hrltl,  that  an  unambiguous  written  contract, 
when  sued  on  In  a  court  of  law,  is  unalterable. 

2.  HHd,  also,  that  a  declaration  in  a  writ- 
ten contract  is  bad  if  it  set  up  matter  which, 
if  true,  has  the  legal  effect  oi  destroying  the 
contmct  sued  on. 

tSyllabus  by  the  Court) 

Action  by  Alexander  Martin  against  tbe 
InsTtrance  Company  of  North  America,  Jodg- 
mont  for  defendant  on  demurrer. 

Arsiied  February  term,  18H  before  BBAS- 
LEY,  a  J.,  and  VANSYOKBL,  MPPIN- 
COTT,  and  GARRISON,  JJ. 

A.  Simpson,  for  plaintiff.  Erwin  &  Keller, 
for  defendant 

GARRISON,  3.  An  isane  of  law  la  raised 
by  tills  demurrer  to  the  plaintiff's  declaration 
upon  a'  policy  of  Insurance.  The  property 
Insured  consisted  of  a  two-story  frame  build- 
ing and  certain  chattels  contained  in  it. 
The  pMntiff,  who  was  tbe  Insured,  owned 
tbe  building,  but  not  the  land  on  which  it 
stood.  The  pleader  has  set  out  in  his  narr. 
tbe  language  of  tbe  policy  In  these  words: 
"This  entire  policy,  unless  otherwise  pro- 
Tided  by  agreement  indorsed  hereon  or 
added  hereto,  shall  be  void  If  the  subject  of 
Insurance  be  a  building  on  ground  not  own- 
ed by  the  Insured  In  fee  simple."  This  stip- 
ulation is  fatal  to  the  plaintiff's  action,  un- 
less its  plain  force  and  meaning  be  destroy- 
ed. Tills  the  pleader  attempted  to  do  by 
showing,  not  the  Indorsement  upon  or  addi- 
tion to  the  policy  of  some  provision  other- 
wise, or  even  by  the  allegation  that  some 
different  agreement  was  made  or  attempted 
to  be  made  between  the  insurer  aud  insured, 
but  the  allegation  that  the  insured  did  not 
know  tbat  the  policy  contained  this  provi- 
sion, and  that  tbe  agent  of  tbe  insurer  knew 
tbat  plaintiff  did  not  own  the  land  on  which 
his  building  stood,  and  "surreptlously  in- 
serted" In  the  policy  the  above  clause,  for 
tbe  purpose  of  cheating  htm. 

A  court  of  law  deals  with  the  written  con- 
tracts of  iwrties  as  the  conclusive  evidence 
of  their  agreements.  If  the  language  em- 
ployed la  free  from  ambiguity,  the  writing 
will  be  enforced  in  accordance  with  Its 
terms.  If,  by  reason  of  fraud  or  mutual 
mistake,  the  real  agreement  of  tbe  parties 
is  unexpressed,  the  Instrument  may  be  re- 
formed, upon  proper  proofs,  In  a  court  of 
equity.  But,  as  an  expression  of  the  inten- 
tion of  tbe  parties,  an  unambiguous  written 


agreement,  when  sued  on  in  a  court  of  law, 
is  unalterable  by  oral  testimony.  Nor  is  it 
perceived  that  the  plaintiff's  position  is  in 
any  wise  bettered  by  the  allegation  that 
the  policy  was  a  fraud;  for,  If  this  be  true, 
the  plaintiff  is  declaring  upon  an  unrefonn- 
ed  contract  which  he  says  Is  not  and  never 
was  the  agreement  of  either  party. 

We  have  looked  to  see  whether  the  suit 
might  not  go  on  as  to  the  chattels  contained 
in  the  building.  The  words  of  the  written 
contract  are:  "This  entire  policy,  etc.,  shall 
be  void  If  the  subject  of  insurance  Is  a  build- 
ing," etc  This  language  is  plain,  and  must 
control.  The  circuit  court  is  advised  tbat 
Judgmwt  should  be  for  the  defendant  on  Its 
demnrrw. 


EITBT  et  al.  t.  STATE. 
(Supreme  Court  of  New  Jersey.    Nov.  8, 1801.) 
XzTORTioM— Br  Fbbsoks  xot  Ofticbbs. 
The  Incumbent  of  an  office  which  an  un- 
constitutional statute  purported  to  create  can- 
not be  gnil^  of  extortion,  aa  he  la  neither  a 
de  jure  nor  de  facto  officer, 
(Syllabus  by  tbe  Court) 

Charles  B.  KItby  and  others  were  Indicted 
for  extortion,  and  move  to  quash  the  indict- 
ment   Motion  granted, 

Argued  June  Term,  1894,  before  DIXON, 
ABBfiTT,  and  REED,  JJ. 

John  S.  lUtchell,  for  the  motion.  Wm.  A. 
Logne,  opposed. 

REBD,  J.  This  Indictment  Is  for  extor- 
tion. It  sets  out  that  Kirby  Rlcbman  and 
Westcott  constituted  the  board  of  license 
commissioners  of  Cumberland  county,  and, 
as  such,  were  officers  of  this  state,  duly  em- 
powered to  grant  licenses  to  sell  liquor,  and 
being  such  officers,  with  such  power,  did 
by  color  of  their  said  office,  eztortlonately 
demand  and  receive  from  one  Taylor  a  cer- 
tain sum  of  money  as  a  fee  or  reward  for 
doing  their  office. 

Extortion,  technically,  Is  an  official  misde- 
meanor. While,  In  Its  larger  sense,  it  sig- 
niiles  any  oppression  under  color  of  right 
In  Its  strict  sense  it  signifies  the  taking  of 
money  by  an  ofRcer,  by  color  of  hla  ofBce, 
where  none,  or  a  part  only,  is  due.  1  Hawk. 
P.  C.  p.  418;  2  BIsh.  Cr.  Iaw,  f  392;  Revi- 
sion, tit  "Crimes,"  p.  230,  §  23.  Tbe  offense 
consists  In  the  oppressive  misuse  of  tbe  ex- 
ceptional power  with  which  the  law  Invests 
the  incumbent  of  an  office.  It  Is  thus  ap- 
parent that  the  crime  of  extortion  Is  com- 
mittable  only  by  an  officer.  The  officer  need 
not  possess  a  legal  title  to  the  office  whoso 
functions  be  executes.  A  person  who  serves 
as  an  officer,  and  claims  to  be  one  Is  esto»> 
ped  to  deny  bis  official  appointment  2  Blsh. 
Cr.  Law,  S  302.  So  It  appears  that  a  de 
facto  as  well  as  a  de  Jure  officer  Is  punish- 
able for  extortion,  as  he  is  for  any  other  mal- 
feasance in  office.  But  an  official  character. 
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either  de  facto  or  de  Jure,  la  esseatlal.  The 
Indictment  Is  drawn  In  the  usual  form,  and 
charges  that  the  defendants  vere  otUcers, 
and,  1^  color  of  their  office,  extorted.  This 
Is  a  material  arermcxit,  proof  of  which  Is  ab- 
solutely  required  to  support  a  conviction. 
The  fatal  defect  In  this  indictment  te  not  in 
Its  form,  bat  Is  to  be  foond  In  the  circum- 
stance that  It  most  be  now  concluded,  as  a 
nmtter  of  law,  that  these  defendants  were 
never  the  officers  they  are  charged  to  bare 
been,  and  therefore  could  not,  as  such,  have 
extorted.  This  inexorable  legal  conduslcm 
Is  the  result  of  the  unconstitutionality  of  the 
statute  which  created  the  offices  of  license 
commissioners  in  cotaln  conntles,  which  of- 
fices the  d^endants  are  charged  with  using 
for  extortionate  purposes.  Since  the  find- 
ing of  this  indictment  this  court  has.  In  the 
case  of  State  t.  Bradshaw,  27  Atl.  939,  de- 
cided that  the  act  was  opposed  to  the  constl- 
tnUonal  prohibition  of  special  legislation 
regulating  the  Internal  affairs  of  counties. 
In  the  subsequent  case  of  State  t.  City  of 
Camden,  66  N.  3.  Law.  244,  28  AtL  82,  it 
was  held  that  a  llc^se  cerUflcate  Issued  by 
commissioners  appointed  under  this  act  was 
a  nullity.  The  ground  of  decision  was  that 
the  statute  mvating  the  offices,  being  uncon- 
stitutional, was  to  be  regai-ded  as  if  it  had 
never  been  passed;  that  there  never  were 
such  offices  in  existence;  and  that  without 
an  office  there  could  be  no  officer,  either  In 
law  or  In  fact  The  decision  In  that  case  re> 
fused  to  accord  any  efficacy  to  their  pre* 
tended  official  acts,  because  they  had  no 
official  existence.  It  appears,  therefore, 
from  this  statute,  and  Its  construction  by 
this  court,  that  the  foundation  upon  which 
this  indictment  rests,  namely,  that  these  de- 
fendants  were  officers,  does  not  exist  This 
conclusion  does  not  mean  that  these  defend- 
ants are  entirely  dispunishable  for  the  act 
of  taking,  by  color  of  their  assumed  offi- 
cial character,  money  to  which  they  would 
not  have  been  entitled,  bad  the  statute  men- 
tioued  been  valid.  It  meaus  that  they  can- 
not be  punished  under  the  present  form  of 
indictment  The  motlcm  to  quash  must  pre- 
vail. 


STATE  V.  PARKER. 

(Supreme  Court  of  New  Jersey.    Not.  8,  1894.) 

CONSTMOCTION  OP  AOT  —  PkOTECTIOS  OF  OTSTERS 
IS  CODMTT— EXTBSSIOS  OF  COl^TI— EFFECT. 

An  Indictment  charged  defendant  with 
committing  acta  in  the  township  of  Little  Egg 
Harbor,  in  the  county  of  Ocean,  which  would 
be  misaemeanors  under  the  "Act  to  protect  the 
planting  and  cultivating  of  oysters  fn  the  tide 
waters  of  the  county  of  Ocean."  approved  May 
11,  1S86,  if  that  act  applies  to  that  township. 
At  the  passage  of  that  act,  that  township  was 
in  the  county  of  Burlihpton.  It  was  annexed 
to  the  couiitv  of  Ocean  by  an  act  approved 
March  30.  1^1.  Beld,  that  the  purpose  of  the 
act  of  18Sii  was  to  grant  snecial  privileges  to 
all  citizens  of  this  state  to  he  exercised  within 
the  tide  waters  of  a  locality  described  as  the 


county  of  Ocean,  and  that  those  prlvHegea  were 
not  extended  to  be  exercised  within  the  tide 
\vater8  of  tlie  annexed  township  by  the  act  of 
1891. 

(Syllabus  by  the  Conrt.) 

Certiorari  to  conrt  of  oyer  and  terminer. 

Ocean  county. 

Norwood  Parker  was  Indicted  for  violation 
of  an  act  protecting  the  cultivation  of  oys- 
ters, and  the  indictment  was  removed  by 
certiorari.    Indictment  quashed. 

Argued  June  term,  1894,  b^re  6ABBI- 
SUN  and  MAGIE,  JJ. 

Charles  E.  Hendrickson,  for  the  motion. 
Isaac  W.  Carmichael,  opposed. 

MAGIE,  J.  An  Indictment  was  presented 
by  the  grand  jury  of  Ocean  county  against 
Norwood  Parker,  for  acts  done  In  the  town- 
ship of  Little  Egg  Harbor.  In  that  county, 
which  are  misdemeanors  under  the  provi- 
siona  of  the  "Act  to  protect  the  planting  and 
cultivating  of  oysters  In  the  tide  waters  of 
the  county  of  Ocean,"  approved  May  11, 
1886  (Supp.  Revision,  p.  122).  if  that  act  ap- 
plies to  that  township.  The  indictment  was 
removed  to  this  court  by  certiorari,  and 
Parker  now  moves  to  quash  the  same  upon 
various  grounds.  It  is  unnecessary  to  con- 
sider any  of  the  grounds  but  one,  .for  od 
that  ground,  we  think,  the  motion  must 
prevail.  The  plain  purpose  of  the  act  above 
cited  was  to  grant  certain  privileges  to  the 
dtlcais  of  this  state,  to  be  exercised  within 
the  tide  waters  of  a  certain  locality.  If  the 
legislature  possessed  constitutional  power  to 
grant  such  privileges,  It  could  have  defined 
the  territory  In  which  they  were  to  be  exer- 
clsed  by  metes  and  bounds.  But  it  deemed 
It  wise  to  Indicate  the  locality  by  reference 
to  a  county,— a  political  division  of  the  state, 
—the  metes  and  bounds  of  which  were  al- 
ready fixed.  Such  a  grant  did  not  affect 
the  local  government  or  the  corporate  pow- 
ers of  the  county  of  Ocean.  The  name  of 
the  county  was  used  simply  as  descriptive 
of  a  locality  in  the  tide  waters  lying  within 
which  the  legislature  Intended  to  grant  cer- 
tain privileges.  At  the  time  of  the  passage 
of  that  act  the  township  of  Little  Har^ 
bor  constituted  a  part  of  the  county  of  Bur- 
lington, and  the  tide  waters  within  that 
township  were  consequently  not  affected  by 
the  act  and  no  one  could  acquire  special 
privileges  therein  under  Its  provisions.  By 
"An  act  to  annex  the  township  of  LltUe  Egg 
Harbor,  In  the  county  of  Buriington,  to  the 
county  of  Ocean."  approved  March  80,  1891 
(Taws  1891.  p.  538),  the  township  In  ques- 
tion was  taken  from  Burlington  county,  and 
made  a  part  of  Ocean  county.  The  act.  de- 
clared that  it  should  thereafter  be  subject 
to  the  laws  applying  to  Ocean  county,  and 
should  have  the  privllegea  and  ImmunitleB 
of  the  other  portion  of  that  county.  The 
purpose  of  this  act  was  to  Increase  one  of 
the  political  subdivitdons  of  the  state,  and 
its  language  was  aptly  chosen  to  express 
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the  leglsIatlTe  Intent  that  the  newly-Added 
jHirtlon  Bbonld  stand  cm  on  eanality  po- 
litical and  corjrarate  rigbts  and  prlTilegea 
witli  the  other  portions  of  the  municipal  cor^ 
poratlon  to  wUch  It  was  annexed.  But  Z 
fail  to  find  tn  this  language  or  any  other 
part  of  the  act  the  least  indication  of  a  leg* 
islative  intent  to  extend  the  iwlTllegoEi 
granted  to  all  the  cltisais  of  the  state  by 
Uie  act  of  May  11.  1886.  In  the  tide  waters 
uf  the  locality  called  "Ocean  Goun^"  to  the 
tide  waters  Included  In  this  township.  The 
act  certainly  contains  no  eziooss  extension 
of  such  prlTil^es.  If  It  be  admitted  that 
they  could  be  extended  by  Impllcatton. 
which  is  rery  questionable^  thwe  Is  nothing 
to  Justify  any  tmpllcatlan  that  such  was  the 
legislative  intent 

Judicial  notice  must  be  takm  that  tiie 
township  of  Little  Egg  Harbor,  in  1880,  was 
In  Burlington  oonntr.  tnd  its  tide  waters 
were  not  affected  by  the  act  of  May  11, 
1886.  As  that  township  has  not,  by  subse- 
qoent  leglsIaUon.  been  Included  in  the  lo- 
cality witbhi  which  the  prlTlleges  granted 
by  that  act  are  to  be  exercised,  an  Indict- 
ment charging  an  offense  against  that  act 
committed  within  that  township  cannot  be 
sustained.   Let  the  indictment  be  quashed. 


STATB  (PBACOCK,  Prosecutor)  r.  BINDBB 
et  al. 

(Supreme  Court  of  New  Jersey.   Not.  8, 1801.) 

IxriKOT— RATirioATioN  ow  Coktraot. 

A  ratification  after  majority  of  a  con- 
tract made  during  infancy  may  oe  gnalified, 
and  upon  conditions.  In  an  action  on  such  a 
contract,  such  a  conditional  ratification  will  not 
avoid  the  defense  of  infancy,  unleas  there  Is 
liroof  of  the  happening  of  the  conditions  an- 
nexed thereto. 
(Syllabus  by  the  Court) 

The  stat^  on  relation  of  Lawrence  K.  Pea- 
cock, brli^  coilorarl  against  Horace  Bind- 
er and  B.  L.  Kelly,  to  review  a  Judgment 
against  the  prosecutor.  Kevei-sed. 

By  the  return  and  a  state  of  the  case 
agreed  on.  It  appears  that  the  action  was 
brought  upon  a  promissory  note  made  by 
prosecntw.  when  not  of  faU  age,  to  def^d- 
ants.  The  note  was  given  for  goods,  which 
were  not  necessaries,  sold  by  defendants  to 
prosecutor.  After  prosecntor  came  of  suge, 
be  wrote  the  following  letter  in  response  to 
requests  for  payment  of  the  note:  *'Atco,  N. 
J.,  2,  25,  92.  Messrs.  Binder  ft  Kelly— 0»> 
tlemen:  I  propose  to,  if  possible,  settle  June 
1st.  and.  If  not  In  full,  what  I  can.  equally 
with  alL  Very  truly  yours,  L.  K.  Peacock." 
The  ability  of  prosecutor  to  pay  the  note,  or 
a  part  of  It.  upon  June  1,  1802.  was  not 
shown.  The  Judgment  was  for  the  whole 
amount  of  the  note,  with  interest 

Argued  June  term.  1894,  b^ore  OABRI- 
SON  and  MAOIE,  JJ. 

John  W.  Wartman,  for  prosecutor. 


MAGIB,  J.  Oifter  stating  the  fi&ctri).  As  it 
appears  that  prosecutor  Interposed  the  de- 
fense of  infancy  In  the  trial  below,  it  Is  ob- 
Tlous  that  the  sole  qnestton  presented  by 
this  cotUoarl  Is  whether  proof  of  his  letter 
of  F^ruary  25,  1802,  avoided  that  defense. 
The  contract  proved  to  have  been  made  dur- 
ing prosecutor's  Infancy  was  a  voidable  con- 
tract Patterson  v.  Lipplncott,  47  N.  J.  Law. 
4ott,  1  Atl.  506.  It  was  therefore  capable  of 
b^lng  ratified  Xify  him  after  he  attained  full 
ag&  In  my  Judgment,  It  Is  unnecessary  to 
decide  In  this  case  whether  a  contract  made 
during  infancy  can  be  estebllshed  only  by 
proof  of  an  e^^ress  promise  made  after  ma- 
jority, or  also  by  proof  Justifying  the  infer- 
ence of  a  promise  or  of  an  Intent  to  reoignlze 
the  binding  force  of.  and  to  perform,  the  con- 
tract Few  such  a  ratification,  established  by 
any  such  proof,  may  obrlously  be  qunlifled 
by  conditlona.  As  the  adult  may  wh<dly 
avoid  the  contract  made  during  Inftncy.  he 
may  avoid  It  in  part,  or  may  underteke  a 
conditional  perfonnance  of  It  Ghlt  Gont. 
47;  Thompson  v.  Lay,  4  Pick.  47;  Proctor 
V.  Sears,  4  Allen.  05;  Bverson  v.  Carpenter, 
17  Wend.  410.  In  this  respect  the  ratifica- 
tion after  maJ(H4ty  of  an  Infanfs  contract 
resembles  the  acknowledgment  of  a  contimct 
barred  by  the  statute  of  Umltetlon&  Parker 
T.  Butterwwth,  46  N.  J.  Law,  244.  If  prose- 
cutor's letter  In  any  way  estebllshed  a  rati- 
fication of  hla  voidable  contract,  It  was  plain- 
ly a  qualified  ratification,  d^odent  upcm  his 
ability  to  pay  the  whole  or  8<mie  part  of  the 
note^  payment  of  which  had  been  requested^ 
Under  such  a  ratification,  defendant's  right 
to  avoid  the  defense  of  infancy  could  only 
arise  upon  further  proof  that  the  conditions 
annexed  to  the  ratification  had  happened. 
As  there  was  no  proof  whatever  on  this  sub- 
ject the  defense  of  Infancy  was  an  absolute 
bar  to  the  action,  and  Judgment  should  have 
been  rendered  for  prosecutor.  For  this  rea- 
son the  Judgment  In  favorof  defendants  mut 
be  reversed,  with  costs. 


STATB  (FAREOW.  I'roBecator)  v.  SPRING- 
ER. 

(Supreme  Goort  of  New  Jersey.  Nov.  10. 1804.) 

CSKTIORIRI— I88DB  OT  SeABCH  WaHRAHT. 

The  action  of  a  magiatrate  In  isBulng  a 
warrant,  commonly  called  a  "search  warrant." 
upon  complaint  will  not  be  questioned  or  re- 
viewed by  certiorari. 
(Syllabus  by  the  Court) 

Certiorari  by' the  state,  on  the  prosecution 
of  David  J.  Farrow,  against  I^na  Springer, 
to  review  an  actioa  of  a  poUce  Justice  in  the 
city  of  Camden,  in  granting  a  search  war- 
rant   Writ  dismissed. 

Argued  February  term,  IS&i,  befbre  DB- 
PUE,  REED,  and  MAOIB,  JJ. 

Mr.  Wartman,  for  prosecutor. 

AIAGIE,  J.    Prosecutor  seeks  by  this  writ 
to  procure  a  review  of  the  act  of  a. police  Jp- 
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tlce  In  the  dty  of  Oamden,  In  Issuing  a  war- 
rant, commcmlT'  called  a  "search  warrant," 
upon  a  complaint  made  under  oath  to  blni. 
He  alleges  various  Insufficienciea  In  the  com- 
plaint, and  errors  and  omissions  In  the  war- 
rant 

Proceedings  wherehy  stolen  goods  may  be 
searched  for,  and.  If  found,  seized  and  placed 
In  official  custody,  have  been  known  to  the 
criminal  law  from  a  very  early  period.  Not- 
wltlistandlng  some  doubts  expressed  by  Lord 
Coke  as  to  their  legality  (4  Inst.  17C),  the 
practice  of  issuing  search  warrants  for  stol- 
en goods  has  been  recognized  and  approved 
by  innumerable  cases,  and  by  all  other  test 
writers,  as  within  the  lawful  powers  of  mag- 
istrates acting  as  conservators  of  the  peace. 
2  Hale,  P.  C.  113;  Bum,  J.  P,  tit  "Search 
Warrants";  1  Chit  Cr.  Law,  W;  1  Blsh.  Cr. 
Proc.  S  665;  Cooley,  Const  LIm.  •p.  300  ;  21 
Am.  &  Eng.  Enc.  Law,  958;  Boyd  v.  U.  S., 
116  U.  S.  610,  6  Sup.  Ct  524;  Entlck  v.  Gar- 
ringtcm,  11  Harg.  St  Trials,. 321.  Such  pro- 
ceedings are  of  a  criminal  nature.  The  war- 
rant can  issue  onI>  upcm  complaint  on  oath, 
and  it  commands  the  officer  to  whom  it 
la  dhrected,  If  the  stolen  goods  described 
are,  upon  the  search,  found,  to  bring  them, 
and  the  person  in  whose  custody  they  were 
found,  before  the  magistrate.  Upon  Its  re- 
turn thQ  magistrate  is  to  examine  the  mat- 
ter. If  It  appears  the  goods  were  not  stol- 
en, the  person  In  whose  custody  they  were 
found  Is  to  be  discharged,  and  the  goods  re- 
delivered. But,  if  It  appeare  that  the  goods 
were  stolen,  they  ar6  to  be  deposited  with 
some  officer,  so  that  the  party  robbed  may, 
by  indicting  and  convicting  the  offender, 
have  restitution  of  them;  and  the  person  In 
whose  custody  they  were  Is  to  be  held  to 
answer,  if  he  appears  to  hare  been  criminally 
connected  with  the  theft  2  Hale,  P.  O.  130. 
The  proceeding  differs  from  the  ordinary 
complaint,  warrant  examination,  and  com- 
mitment used  to  bring  accused  criminals  to 
answer,  In  no  respect  except  that  it  gives 
authority  and  direction  for  the  search  of  sus- 
pected places,  described,  for  certain  stolen 
goods.  Will  this  coujt,  by  the  writ  of  cei^ 
tiorarl,  stay  a  magistrate's  proceedings  In 
such  a  case,  and  review  bis  action  In  issuing 
a  warrant  upon  a  sworn  complaint?  If  It 
can  do  so,  it  Is  conceived  that  the  writ  will 
lie  to  review  any  warrant  for  assault  and 
battery  or  larceny,  or  other  crime  charged 
on  oath;  and  the  complaints  and  warrants 
which,  by  our  criminal  procedure,  are  to  be 
laid  before  the  grand  Jury,  wlU  be  thus 
drawn  into  this  court  For  there  is  no  per- 
ceptible difference  between  the  violation  of 
a  mane's  liberty  by  his  arrest  on  a  criminal 
charge,  and  the  violation  of  his  right  of  prop- 
erty by  a  search  for  goods,  the  possession  of 
which  has"  been  obtained  by  crime.  There 
is  no  ground  of  distinction  which  would  Jus- 
tify a  review  in  one  case  that  would  not  Jus- 
tify It  in  anothw.  Doubtless,  this  court 
may,  by  this  writ,  review  the  actions  of  in- 


ferior courts  of  all  fefnda.  It  was  an  ancient 
practice  of  the  king's  bencli  to  remove  by 
certiorari  Into  that  court  indictments  found 
In  the  sessions.  1  Gfalt  Cr.  Law,  371.  Such 
has  always  been  the  practice  of  this  court 
and  the  practice  is  regulated  by  statute.  Re- 
vision, 88.  When  indictments  are  thus  re- 
moved,  the  defendant  Is  brought  before  tbls 
court  And  proceedings  thereon  may  be  con- 
tinued to  a  final  determination,  although,  by 
more  recent  legislation,  the  proceedings  may 
be  remanded  to  the  court  from  which  they 
came,  and  to  be  there  prosecuted.  But  my 
search  has  not  disclosed  any  trace  of  the  use 
of  the  writ  of  certiorari  to  remove  the  war- 
rants of  magistrates  in  criminal  cases,  or  the 
proceedings  thereunder,  prior  to  the  finding 
of  an  indictment;  and  the  writ  la  then  ob- 
viously used,  not  for  the  purpose  of  review, 
but  to  remove  the  record,  with  the  object  of 
proceeding  upon  it  in  this  court  In  my  Judg- 
ment the  earlier  use  of  the  writ  Is  opposed 
to  settled  rules.  When  thus  issued  there 
exists  no  final  determination  to  be  reviewed, 
and  the  [voceeding  cannot  be  pursued  in  this 
court  In  Hoxsey  v.  Woodruff,  39  N.  J.  Law, 
72,  this  court  declared  the  rule  to  be  that  the 
writ  of  certiorari  could  not  properly  be  used 
to  remove  for  review  steps  In  a  procedure 
preliminary  to  final  decision,  except  where 
the  court  Issuing  the  writ  could  continue  the 
proceeding  to  completion.  In  the  court  of 
errors  (Id.  489)  this  rule  was  declared  not 
to  have  universal  force,  and  it  was  held  not 
to  apply  to  writs  of  certiorari,  the  object  of 
which  was  to  review  municipal  action.  The 
rule  has  been  applied  to  proceedings  of  as- 
sociations and  of  military  courts.  Bllder  v. 
Society,  35  N.  J.  Law.  200;  Watson  v.  So- 
ciety, 38  N.  J.  Law,  377;  Drake  v.  Plume, 
44  N.  J.  Law,  362.  It  was  also  held  appli- 
cable to  summary  iMX)ceedlngB  nnder  the  vice 
and  immorality  act.  Stokes  v.  Early,  45  N. 
J.  Law,  478.  In  Mowery  v.  Camden,  49  N. 
J.  Law,  106,  6  Atl.  438,  It  was  held  that  a  cei^ 
tiorarl  might  issue  to  bring  up  the  action  of 
a  special  tribunal  proceeding  summailly  In 
a  matter  over  which  it  had  not  acquired  Ju- 
risdiction; but  the  learned  Judge  who  pro- 
nounced the  opinion  pointed  out  that  in  this 
state  such  a  writ  was  deemed  appropriate  In 
criminal  matters  only  when  the  object  was 
to  remove  a  cause  to  be  continued  In  this 
court 

My  conclusion  Is  that  a  certiorari  ought  not 
to  be  allowed  to  bring  up  a  warrant  of  a 
magistrate  Issued  upon  a  complaint  of  a 
criminal  nature.  The  determination  to  Is- 
sue the  warrant  Is  not  a  final  determination 
of  the  matter  put  in  litigation  by  such  a  com- 
plaint Nor  can  that  matter  be  pursued  In 
this  court  at  that  stage  of  the  proceeding,  but 
only  before  the  grand  Jury  of  the  proper 
county.  If  such  a  warrant  has  been  Issued 
by  a  magistrate  in  a  matter  neither  really 
nor  colorably  within  his  Jurisdiction,  the  per- 
son aggrieved  thereby  may  recover  damages 
from  him  In  a  civU  action.   Grave  t.  Vid 
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Dujrn,  44  N.  3.  Law,  QM.  It  the  matt^  be 
colorably  within  hlB  Jnrisdictioii,  the  peraon 
affected  by  tali  action  mast  await  tlie  action 
of  tbe  grand  Jury  upon  the  compla^t  which 
gives  color  to  tbe  jmiadlction.  The  result  Is 
tliat  this  writ  shoald  be  dlBmlssed,  and  no 
opinion  will  be  expressed  as  to  the  BUffi- 
clency  the  oaaplalnt,  or  thv  correctness  of 
the  warrant 


FEBNBT  T.  RUEGER. 
(Snprems  Gonrt  ot  New  Jerser.    Nor.  8,  iSM.)  • 
CocKT  ov  CoMMoir  Plus— JuKisDicnox— ArasAL 
vaoii  DisTEicT  CooBT— Absshob  or 

tiTATB  or  ClSE. 

The  court  of  common  pleas  did  not  ac- 
quire Jurisdiction  to  try  de  novo  a  ease  appeal- 
ed from  a  diatrict  coart  under  the  act  approved 
PebmazT  1SS8  (Laws  1888,  p.  24),  merely 
fntm  the  absence  of  a  state  of  the  case  settled 
hy  the  diEtrict  judge.  Its  jnrisdiction  to  retry 
the  case  onlj  arose,  under  that  act,  upon  the 
al«ence  of  a  state  of  the  ease  agreed  on  bj  the 
parties,  and  its  being  made  to  appear  that  tbe 
ilistrict  judge,  being  duly  applied  to,  had  failed 
to  settle  a  ease  for  the  period  limited  in  that 
act. 

(Syllabus  by  th^  Court) 

Certiorari  to  court  of  common  pleas,  Essex 
county;  Klrkpatrit^  O'Qorman,  and  Led- 
wlth.  Judges. 

Action  by  EUen  Feeney  against  John  Rue- 
ger.  A  Judgment  was  rendered  for  defend- 
ant on  appeal  from  the  district  court,  and 
plaintiff  prosecutes  certiorari.  Rerersed. 

Argued  June  term,  ISHhef ore  GARRISON 
and  MAOIE,  JJ. 

Howard  W.  Hayes,  for  prosecutor.  Frank. 
E.  Bradmer.  for  defendant 

SIAOIID*  J.  It  appears  by  the  record  re- 
turned that  prosecDtrix  obtained  a  judgment 
against  defendant  In  the  First  district  court 
of  tbe  el^  of  Nowaik,  and  that  defoadaat 
took  an  appeal  thertfrom,  which  was  per- 
fected by  tbe  approval  and  flllog  of  an  ^ 
peal  bond  on  Februuy  24,  1892.  On  De- 
cemba  14.  1802,  tbe  common  pleas  ordered 
on  tlM  aroeal  for  trisL  Prosecutrix  moved 
to  dismiss  tin  appeal  for  want  of  loosecu- 
tloa,  and  tbe  motion  was  denied.  For  fail- 
nre  to  mere  tbe  case,,  prosecutrix  was  tben 
DMiauitad.  Tlie  Judgmont  of  tbe  district 
court  was  rerersed,  and  tbe  record  remitted 
to  tliat  coort  to  the  end  that  a  judgment  of 
nonsuit  slwuld  be  tbere  entered.  Prosecutrix 
contends  that  the  cmnmon  pleas  erred  in  the 
ruliDg  and  judgment  above  statStL 

The  appeal  liaving  been  taken  on  February 
24.  1802,  tbe  act  approved  March  2^  1882 
(Laws  18D2,  p.  257),  did  not  apply  to  It  The 
power  of  tlie  common  pleas  to  deal  with  the 
aiveal  must  dep^  <m  ttie  laws  applicable 
at  the  time  it  was  taken.  Prior  to  ISSS,  the 
appeal  to  the  common  pleas'  from  a  district 
court  was  wholly  upon  matters  of  law,  and 
no  power  existed  In  the  appellate  court  to 
retry  the  case.   Dale  v.  See,  51  N.  J.  Law, 


378,  18  Atl.  306,  and  cases  dted.  Questions 
arising  on  appeal  were  presented  by  a  state 
of  the  case  agreed  on  by  the  parties,  or,  in 
ease  of  their  disagreement  settled  by  the 
district  judge.  Failure  of  the  parties  to 
agree  cast  upon  the  appellant  the  duty  to 
hare  the  case  settled  by  the  judge,  and.  If 
he  failed  to  present  an  agreed  case,  or  to 
apply  to  the  judge  for  a  settlement  of  the 
case,  it  was  ground  for  dismissal  of  bis 
appeal.  Loftus  v.  Board,  43  N.  J.  Law,  357. 
By  an  act  approved  February  11, 1888  (Laws 
18S8,  p.  24),  it  was  enacted  that  whenever, 
upon  any  such  appeal,  the  district  judge 
should  fall  for  any  reason  "to  settle  and 
sign  the  case  as  required  by  law"  within 
three  months  from  jndgmoit  the  common 
pleas  should  try  the  case  de  novo.  In  the 
ease  before  us  It  la  obvious  that  the  com- 
mon pleas  considered  that  it  had  power  to 
try  de  novo  the  case  presented  by  the  ap- 
p^,  and  nonsuited  prosecutrix,  because  stie 
did  not  present  evidaice,  and  proceed  with 
the  trial.  The  record  shows  no  state  of  tbe 
case  agreed  on  by  the  parties  or  settled  by 
the  district  Jndge.  In  the  absoice  of  other 
proof,  it  would  be  presumed  that  appellant 
liad  either  not  applied  to' the  other  party 
to  agree  on  &  case,  or,  having  sought  an 
agreement  unsuccessfully,  had  not  applied 
to  the  Jndge  to  settle  a  case;  for  upon  such 
an  application  the  presumption  would  be 
that  the  Judge  would  have  performed  bis 
dnty,  and  settled  a  case.  The  presumption 
does  not  stand  alone  in  this  case,  for  tbe 
record  shows  that  the  district  judge,  in  re- 
sponse to  rules  of  the  common  pleas,  certi- 
fied that  he  had  not  settled  a  case,  and  had 
no  recollection  of  ever  having  been  requested 
to  do  80.  This  response  requires  the  Infer- 
ence ttiat  be  had  not  been  requested  to  settle 
a  case,  for  the  presumption,  as  before  stated, 
would  be  in  favor  of  the  performance  of 
ofllclal  duty  on  request  There  having  been 
no  state  of  the  case  before  the  common  pleas, 
it  was  plainly  their  duty  to  dismiss  the  ap- 
peal, unless  the  appellant  showed  reasona- 
ble excuse  for  not  presenting  the  state  of  the 
case,  or  unless  the  court  had  Jurisdiction  to 
try  the  case  de  novo  under  the  act  of  1888. 
The  common  pleas  evidently  determined  In 
favor  of  its  Jurisdiction  to  retry  the  case 
upon  the  absence  of  a  state  of  the  case  set- 
tled by  the  district  jndge.  But  this  deter- 
mination rests  on  an  erroneous  construction 
of  the  act  of  1888,  for  by  the  terms  of  that 
act  Its  Jurisdiction  to  retry  the  case  depends, 
not  on  the  mere  failure  of  tbe  district  Judge 
to  settle  the  case,  but  on  a  failure  to  settle 
'the  case  as  required  by  law.  By  the  district 
court  acts  the  district  Judge  Is  not  required 
to  settle  a  ease  until  the  parties  have  failed 
to  agree  on  a  case,  and  he  has  been  informed 
of  the  disagreement  and  requested  to  act 
It  follows  that  the  common  pleas  would  nci. 
acquire  jurisdiction  to  try  a  case  on  appeal 
de  novo  until  it  appeared  that  no  cose  could 
be  agreed  on  by  the  parties,  and  that  the 
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4ll8tTlct  Judge  had  been  rernlarly  applied  to 
to  BetUe  the  case,  and  had  failed  to  do  ao 
for  the  period  named  In  the  act  of  1888.  The 
i-onstimctlon  ghren  to  the  act  ol  1S8S  by  the 
common  pleas  would  confer  Juri8dtctl<ni  on 
that  court  to  try  an  appealed  case  de  novo 
oven  where  the  parties  had  agreed  upon  a 
state  of  the  case.  This  meaning  could  not 
be  given  without  violence  to  the  plain  Intent 
uf  the  act,  which  was  to  futnlsh  an  appe- 
lant a  way  to  dispose  of  his  appeal  speedily, 
and  notwithstanding  fitllure  and  delays  on 
the  part  of  the  district  Ju^re.  As  the  facts 
necessary  to  authorize  the  common  pleas  to 
ratry  the  case  did  not  appear  before  tiiat 
court,  It  was  error  for  It  to  nonsuit  prose- 
cutrix for  not  brinitfng  the  case  to  trial.  As 
defendant  failed  to  preseut  a  case  agreed 
on  by  the  parties  or  settled  by  the  district 
Judge,  or  to  ^ow  that  the  district  Judge 
had  been  duly  applied  to  to  settle  the  case, 
and  had  failed  to  do  so  for  three  mtmths 
from  Judgment  rendered.  It  was  dear  that 
he  had  not  properly  prosecuted  his  appeal, 
and  It  ^ould  have  been  dismissed.  The 
result  Is  that  the  Judgment  of  the  common 
pleas  should  be  reversed,  wlUi  costs,  uul 
the  canse  be  remitted  to  that  court,  to  the 
end  that  the  appeal  may  be  dismissed  In  ao- 
coi'dance  with  this  oplnlcm. 


STATE  ex  rel.  DAVIS  et  aL  v.  DAVIS  et  al. 

(Supreme  Gotut  of  New  Jersey.    Jan.  4, 1895.) 

Qco  Wabraxto— TiTLK  TO  Office— Fins  oh 
UacEPSH. 

1.  By  force  of  the  atatnte  of  this  state  re- 
lating to  informations  in  the  nature  of  a  qno 
warranto,  it  is  the  defendants*  title  that  is  alone 

put  in  issue. 

2.  When  a  public  office  hns  been  intruded 
into,  without  color  of  ri^ht,  the  court  will  im- 
IKtse  Buch  a  fine  upon  the  usurper  as  shall  ap- 
pear, under  the  circumstances,  to  be  condigo. 

(Syllabus  by  the  Court.) 

Quo  warranto  by  the  state,  on  the  relation 
of  -Tobu  B.  Davla  and  others,  the  board  of 
chosen  freeholders  of  the  county  of  Camden, 
aj^uiiist  William  H.  Davis  and  others.  Judg- 
ment for  relators. 

Argued  November  term,  1894,  before  BEAS- 
LEY,  C.  J.,  and  DEFUE  and  VAN  SXGKEI^ 
JJ. 

J.  Wlllard  Morgan,  for  relators.  A.  Hugg, 
for  respondenta 

O.  3.  This  case.  In  Its  present 
respect.  Is  before  this  court  on  demurrer  to 
the  information.  Originally  a  plea  was  filed, 
but  this  was  stricken  out,  on  motion,  as  friv- 
olous. The  controversy  Is  conditioned  as  to 
facts  In  this  wise,  viz.:  The  defendants  were 
duly  elected  as  chosen  freeholders  by  virtue 
of  the  act  of  1892.  and  the  relators  to  the 
same  office  under  the  more  recent  act  of  1894, 
and  which.  In  plain  terms,  reiieals  the  older 
one,  and  vacates  the  offices  of  those  who  had 
been  elected  In  pursuance  of  Its  proviidons. 


It  appears  tram  the  Information  before  us 
that  the  relatins  have  exhibited,  upon  the 
recwd,  tbeh:  title;  and  the  dennuxer,  admit- 
ting, of  course,  the  fact  that  the  defendants 
themselves  are  hfAdlng  the  (tftee  In  awetfoo 
by  wrong  and  usurpation,  seeks  to  pnt  to  the 
test  the  right  that  their  advomrlee  bave 
thus  displayed.  But  the  fntiUty  ttf  such  an 
attack  is  conspicuous.  No  Issue  of  this  cfasr- 
acter  can  be  taised  or  decided  in  tbls  pro- 
cedure. The  only  question  In  these  Infonna- 
tlons  is  whethw  the  defendant  la  In  wrong- 
ful possession  of  an  office  or  feanchlae.  That 
la  the  sole  Inquiry  and  subject  for  Jodgmait 
It  la  true  that  the  present  action  has  been 
taken  in  accordance  with  the  sun^l^ncnt  to 
the  quo  warranto  act,  passed  In  ISSM  (Supp. 
Revision,  p.  819,  I  1);  but  that  modlflcatlon 
of  the  method  of  ptocednre  has  not  altered 
the  law  In  the  respect  now  in  question.  It 
has  not  In  any  degree  whatever  modified  or 
affected  the  subject  of  the  Judicial  Inqulzy. 
All  that  it  does  Is  to  enable  a  certain  dass  of 
persons  to  initiate  these  proceedings  at  will, 
and  without  the  permission  of  the  court  Its 
language  Is  as  follows,  viz.:  "That  whenevw 
It  is  alleged  that  any  penaa  or  pereons, 
usurp,  Intrude  into  m  unlawfully  hold  w  ex- 
ecute any  municipal  office  or  franchise  with- 
in this  state.  It  shsll  and  may  be  lawful  to 
and  for  any  dtlsen  of  this  state,  who  be- 
lieves himself  lawfully  entitled  to  such  office 
or  foanchise,  to  file  In  the  office  of  the  dvk 
of  the  supreme  court  an  Information,  or  in- 
formations  In  the  nature  of  a  quo  warranto, 
at  the  relation  of  the  said  dtUen,  and  who 
shall  be  mentioned  in  such  information  to  be 
the  relator,  against  such  person  or  persons  as 
defendant  or  defendants,  for  uauplng,  in- 
truding Into  or  unlawfully  holding  or  e:Kcnt- 
Ing  any  such  office  or  franchise  and  to  pro- 
ceed therein  In  such  manner  as  is  usual  In 
coses  of  informations  In  the  nature  of  a  quo 
warranto,"  etc.  The  purpose  and  effect  of 
tills  statutory  provision  are  plainly  expressed 
In  its  t«-ms,  and  it  Is  manifest  that  It  does 
not  lend  the  least  countenance  to  the  notion 
that  a  relator,  by  force  of  Its  adjustmoits. 
can  put  his  own  title  In  issue,  and  have  Its 
legality  adjudicated.  So  dear  Is  the  legis- 
lative expression  on  this  pdnt  that  it  don 
not  even  make  the  possession  of  title  bi  the 
relator  a  prerequh^te  to  his  right  to  become 
the  actor  In  the  procedure,  for  it  bestows  that 
privilege  on  "the  citizen  who  merely  believes 
himself  lawfully  entitled  to  audi  office.'*  In 
point  of  fact,  he  may  not  have  title,  but  he 
la  qualified  hy  the  statute  to  proceed  to  the 
manner  stated  if  he  has  an  honest  faith  in 
the  legality  of  his  claim.  It  IndnbltaUy  fol- 
lows that  he  need  nelUier  state  nor  prove  his 
title.  That  this  Is  the  status  of  such  a  re- 
lator Is  further  evident  from  the  statutory 
privilege  conferred  upon  him,  which  Is  "to 
file  an  Infmniatlon  In  the  nature  of  a  quo 
mtrranto"  against  a  person  usurping  or  in- 
truding into  a  public  office.  This  Is  the  en- 
tire scope  of  the  power  conferred,  and,  on 
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the  accusation  thna  authorizecl.  It  Is  obrlons 
that  the  sole  subject  ot  jndlclal  Inquiry  Is  the 
suilt  or  Innocence  of  the  defendant.  The 
title  of  the  r^tor  la  In  no  wise  pertinent  to 
such  an  Investigation.  The  result  is  that 
this  demurrer  before  the  court  has  no  other 
effect  than  to  admit  the  nsnrpatlon  of  the  de- 
fendants of  the  office  In  qnestlw. 

Before  leaving  this  subject,  It  Is  proper  to 
say  that  while  the  statutory  provision  above 
stated  has  the  effect  already  ascribed  to  it, 
and  enaUes  a  relator  of  the  class  mentioned 
to  file,  ex  mero  motu,  one  of  these  informa- 
tions, it  Is  not  to  be  understood  that  the  pro- 
«.-edure  thus  initiated  Is  removed  from  the 
{.-oDtfol  of  this  court  It  Is  deemed  that  such 
Is  not  the  effect  of  this  law.  If,  on  a  motion 
to  quash  an  information  thus  exhibited,  it 
should  be  made  to  appear  that  It  had  been 
presented  In  bad  faith,  or  that,  In  its  result, 
it  wonld  prove  Injurious  to  the  further  In- 
terests, there  can  be  no  doubt  that  it  would 
be  within  the  competency  of  this  court  to 
<:oDtroI  or  arrest  such  a  course  of  law.  The 
Judicial  supervision  over  such  subjects  is  one 
•'f  tlie  prerogatives  of  this  coui-t,  and  it  does 
not  seem  that  such  an  authority  could  be 
materially  diminished  by  legislative  action; 
but,  without  deciding  that  question,  It  Is 
enoui^h  to  say  that  la  the  law  that  has  been 
aboro  construed  we  do  not  perc^ve  any  trace 
of  Buch  an  Invasion. 

Id  the  present  case  the  defendants  stand 
before  us  as  self-confessed  wrongdoers. 
Tliey  are  ostu-pers  of  a  public  office,  and,  by 
their  misconduct,  have  occasioned  disorder 
and  confusion  in  the  affairs  of  local  govem- 
meat.  This  conduct  has  been  so  plainly  ille- 
gal that  it  Is  not  possible  to  believe  that.  In 
retaining  their  positions,  they  had  the  falnt- 
ost  belief  that  they  were  right  In  so  doing. 
It  la  to  be  remembered  that  such  a  malfea- 
sance as  this  is  an  indictable  offense  in  both 
tbose  who  advise  it  and  in  those  who  execute 
iL  It  is  not  proper  for  this  court  to  pass 
such  a  wrong  as  this  without  rebuke,  and  It 
ts  therefore  ordered  that  Judgment  be  en- 
tered that  due  process  of  law  Issue  to  re- 
move these  defendants  from  the  offices  Into 
wbicb  they  have  intruded,  and  also  that  a 
fine  of  $200  be  laid  on  each  of  said  defend- 
anta  for  bis  malfeasance. 


ALLEN  et  aL  v.  COMMISSIONERS  OF 
TAXATION  FOR  BBRNABDS 
TP.  etaL 

POST  et  al.  v.  SAME. 
(Snpreme  Court  of  New  Jersey.    Nov.  8, 1894.) 
GoxMiutoNsaa  or  Taxatios— Powbbs— Snlabos^ 
■BST  OF  Tax  Lbvt— CvRATivB  Act. 

1.  By  force  of  oar  constitutional  provision, 
requiring  the  object  of  every  law  to  be  express- 
ed in  its  title,  the  title  limits  the  sphere  witliin 
which  the  enacting  clauses  can  operate. 

2.  Under  the  commissioners  of  taxation  act 
tSopp.  RevlBion,  p.  (J14),  the  power  of  the  com- 
missioners is  confined  to  cases  where  the  local 
BDthoilties  or  officers  were  bound  by  law  to 
Ptoride  for  tiie  performance  of  those  public 


dndes  to  which  the  title  refws,  and  they  have 

failed  so  to  do. 

3.  Where  the  amount  to  be  raised  for  the 
discharge  of  those  public  duties  is  by  law  com- 
mitted to  the  discretion  of  the  local  authorities, 
and  they  have  lawfully  exercised  their  discre- 
tion, commissioners  of  taxation  have  no  power 
to  change  the  amount  so  ordered. 

4.  The  mie  of  statntory  construction  that 
language  which  wilt  have  full  force  if  applied 
to  the  future  only  shall  not  have  retroactive  ef- 
fect governs  in  the  interpretation  of  the  title 
as  well  as  of  the  enacting  clauses. 

6.  Chapters  40  and  55  of  the  Acta  of  1894 
are  not  intended  to  legalize  taxes  levied  by  a 
body.having  no  authonty  to  impose  them. 
(Syllabus  by  the  Court) 

Certiorari,  <m  the  relation  of  Anna  Skinkle 
Allen  and  others,  against  the  commissioners 
of  taxation  for  the  township  of  Bernards  and 
others,  to  set  aside  certain  tax  levies.  Cer- 
tiorari, on  the  relation  of  Qeorge  B.  Post  and 
others,  against  the  same.  Judgment  for  re- 
lators. 

Argued  June  term,  1894,  before  REBD,  AB- 
BBTT,  and  DIXON,  JJ. 

Mr.  Marsh  and  Mr.  Allen,  for  prosecntora. 
Mr.  Llndabnry,  for  defendants. 

DIXON,  J.  By  these  certloraris  the  prose- 
cutors seek  to  set  aside  certain  taxes  levied 
upon  them  In  the  year  1893  by  commissioners 
appointed  by  the  governor  of  the  state,  in 
pursuance  of  an  act  passed  March  20, 
having  the  following  title:  "An  act  to  pro- 
vide for  and  secure  the  raising  of  revenue 
for  the  execution  of  the  public  duties  of 
maintaining  public  schools,  preventing  the 
destruction  of  property  by  Are,  preserving 
the  public  health,  supporting  the  poor,  main- 
taining police  and  keeping  the  highways  and 
streets  in  a  safe  condition  for  public  use 
within  the  limits  of  Incorporated  cities, 
towns  and  municipalities,  in  cases  where  the 
local  w  municipal  authorities  or  officers  fail 
to  provide  for  the  performance  of  such  du- 
ties." Supp.  Revision,  p.  614.  By  force  of  . 
our  constitutional  provision  requiring  the  ob- 
ject of  every  te.w  to  be  expressed  In  Its  title, 
the  title  limits  the  sphere  within  which  the 
enacting  clauses  can  operate.  Hendrlckson 
V.  Fries,  45  N.  J.  Law,  KS5,  663;  Dobbins  T. 
Northampton  Tp.,  50  N.  J.  Law,  496, 14  Atl. 
587.  Uence,  under  the  title  above  recited, 
the  proTlsIons  of  the  act  for  the  raising  of 
revenue  mnst  be  confined  to  cases  where  the 
local  or  municipal  authorities  or  officers  have 
failed  to  provide  for  the  performance  of 
those  public  duties  to  which  the  title  refers 
Public  duty  resting  upon  the  local  authori- 
ties, and  foUure  to  discharge  it,  form  a  con- 
dition precedent  to  the  exercise  of  power  by 
the  commissioners  whom  the  governor  ap- 
points. Reld  V.  Wiley,  46  N.  J.  Law,  478. 
With  this  guiding  principle,  we  come  to  con- 
sider the  case  before  us. 

At  the  annual  meeting  of  the  InhaUtants 
of  Bernards  township.  In  Somerset  county, 
held  March  14,  189S,  the  sum  of  «1,200  was 
ordered  to  be  raised  by  tax  for  the  support 
of  the  poor,  ^,000  for  roads,  and  $500  for 
removing  snow.   It  la  ni^g|^^»@t>©§Ie 
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there  were  the  proper  townsblp  officers  for 
aBseBBlng  and  coUectlng  taxes  to  meet  these 
appropriations,  and  that  th^  were  regular- 
ly proceeding  with  the  execntiMi  of  those  du- 
ties. On  AugroBt  26, 18^  the  commissioners 
app(^nted  by  the  governor  resolved  to  levy, 
on  the  taxable  property  In  the  township, 
92,000  for  the  protection  and  maintenance  of 
the  public  health.  $3,300  for  the  maintenance 
and  support  of  the  poor,  $324  for  the  support 
and  maintenance  of  a  police  force,  $14,000 
for  keeping  the  highways  and  street  In  a  safe 
condition  for  public  use,  and  $1,700  for  the 
expeose  of  assessing  and  collecting  such 
taxes  and  to  meet  deficiencies.  These  sums 
were  accordingly  levied  by  the  commission- 
ers, and  the  prosecutors  complain  of  so  much 
as  is  charged  against  them  beyond  their  due 
share  of  the  sums  voted  at  the  town  meet 

iDg. 

We  think  it  cannot  be  held  that  there  was 
any  failure  on  the  part  of  the  local  authori- 
ties to  provide  for  supporting  the  poor -or 
keeping  the  highways  in  safe  condIti«i.  Un- 
der the  general  township  act  (Revision,  p. 
1194,  {  11),  the  amount  to  be  raised  for  these 
purposes  In  each  township  is  determined  by 
the  vote  of  the  town  meeting.  As  in  every 
township  there  are  roads  to  be  maintained 
and  paupers  to  be  cared  for,  It  Is  doubtless 
Incumbent  on  the  town  meeting  to  vote  mon- 
ey for  these  objects;  but,  when  such  a  vote 
has  been  lawfully  and  honestly  taken,  we 
cannot  say  that  there  has  been  any  failure 
to  discharge  public  duty  In  these  respects. 
Our  Judgment  Is  that  the  authorities  of  Ber- 
nards township  had  performed  their  duty  In 
relation  to  the  poor  and  the  roads  of  the 
tovmshlp,  and  consequently  that  the  commis- 
sioners of  the  governor  bad  no  power  to  levy 
taxes  for  these  purposes. 

For  a  somewhat  different  reason,  they  were 
likewise  unauthorized  to  levy  taxes  for  the 
supi>ort  of  a  police  force.  There  was  at  the 
time  of  their  action  no  police  force  In  the 
township,  nor  had  there  been  at  any  town 
meeting  any  vote  to  employ  a  police  force  or 
to  raise  money  therefor.  Whether  a  police 
force  should  be  employed  Is  a  question  which 
the  law  submitted  to  the  discretion  of  the 
voters  in  each  township  (Supp.  Revision,  p. 
1042,  pars.  74,  7U);  and  without  such  a  vote 
there  was  no  delinquency  to  be  supplied  by 
the  appointment  or  action  of  commissioners. 
Chapter  G8  of  the  Laws  of  1887  (P.  L.  1887, 
p.  80,  S  10)  requires  that  there  simll  be  a 
board  of  health  in  ev^y  township  of  this 
state;  and  an  examination  of  the  numerous 
statutes  prescribing  the  duties  of  such  boards 
indicates  that  their  duties  cannot  l>e  properly 
discharged  without  the  expenditure  of  mon- 
ey. It  was  therefore  the  duty  of  the  voters 
at  the  town  meeting  in  Bernards  to  provide 
for  raising  the  funds  necessary  to  meet  this 
probable  expenditure,  and  their  failure  to  do 
so  furnished  a  legal  occasion  for  tlie  resolu- 
tion of  the  commissltmers  that  $2,000  should 
be  levied  for  the  protection  of  the  public 


health.  WIfb  tUs  levy,  ttmCon^  we  cn- 

not  Interfere. 

The  other  levy  oHtesreA  hj  tht  eommis^ 
ers  Is  for  91,700,  to  mesA  the  ezpoise  (tf  as- 
seulng  and  collecting  the  taxes  Imposed 
them.  Although  this  object  ia  not  expre» 
ly  mentioned  in  the  title  of  the  act,  yet  It  ii 
Incidental  to  the  object  there  declared  (Parot 
T.  Mahon,  44  X.  J.  Law  213),  and  Is  within 
the  enacting  clauses.  A  levy  for  such  a  pur- 
pose la  therefore  legitimate.  But  the  stat- 
ute limits  the  amount  therefor  to  10  pa 
cent  of  the  sum  required  to  be  raised,-!.  & 
lawfully  levied  by  the  commissioners  for  mb- 
w  purposes;  and  consequently,  according  to 
the  views  already  expressed,  the  $1,700  mitst 
be  reduced  to  $200.  The  leglalatiire.  In  1891, 
passed  two  statutes  on  which  the  defendantE 
rely  In  vindication  of  the  assessments  undn 
review.  One  of  these  Is  a  supplement  of  the 
act  we  have  been  considering  (P.  tu  ISM,  p 
67);  the  other  Is  a  supplement  to  "An  act 
authorising  the  Incorporated  (dtles,  towns 
I  and  townships  of  this  state  to  renew  matured 
I  and  maturing  bonds"  (Id.  07).  But  nei- 
ther of  these  supplements  readies  the  derired 
'  end.  In  the  first  place,  there  Is  nothing  Is 
the  title  of  either  of  them  t»  suggest  tltat 
their  provisions  are  to  have  retroactive  <^ 
eratlon;  and,  under  a  well-settled  rnle  of 
statntoiy  constrttctlwa,  soch  a  purpose  Is  not 
implied  in  language  which  has  full  force  If 
applied  to  tlie  future  imiy.  Williamson  r. 
Kallroad  Co.,  28  N.  J.  Bq.  811,  333;  Gaslipbt 
Co.  V.  Alden,  44  N.  J.  Lew.  648^  653.  Snch 
langnage  In  the  tide  of  an  act  cannot  be  said 
to  express  a  design  to  validate  post  tnna^ 
tlons.  Secondly,  these  supplements  do  not 
purport  to  I^allse  taxes  levied  bgr  a  hodr 
havinff  no  antbraity  to  impose  them;  tlitir 
professed  nSm  is  solely  to  cnra  lrregnhu1tl« 
and  excesses  In  the  acts  of  competent  olS- 
cers.  Whether  the  legislatnre  can.  by  a  re- 
trospective  statute,  give  validity  to  property 
taxes  previously  levied  In  partlcalar  localities 
by  peraons  not  clothed  with  power  to  Impose 
such  taxes,  we  need  not  now  decide.  Sncb 
legislation  seems  dosely  aUn  to,  if  It  be  dls- 
tlngnlshable  from,  a  qpedal  law  for  the  as- 
sessment of  taxes  Ml  property,  which  tlw 
constltntifMi  forbids. 

So  much  of  each  proaecntor's  tax  ss  Is  Is 
excess  of  his  quota  needed  to  raise  the  $5,700 
voted  at  the  town  meeting  and  the  $2.3C*J 
lawfully  levied  the  commlssl<mers  is  ille- 
gal, and  must  be  set  asIdSb 


STATB  (TIDB  WATBR  PIPB  CO^  Lhnited. 
Proeeeotor)  v.  STATB  BOABD 
OF  ASSESSORS. 
(Supreme  Court  of  New  Jersey.    Feb.  21, 
189S.) 

Tatatios— Pakthershij  AasooiATioHS— Corpo- 
ration Tax. 
1.  "Partnership  associations"  organized  un- 
der the  PennsylTatiia  statute  of  Jnnc  2.  1874, 
are  invested  with  the.esseatial  jCharacteristici 
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of  corporations,  and  m&j  be  taxed  as  c<»iK>ra- 
tioDS  Id  this  state. 

2.  Sach  au  association  doiuff  business  in 
New  Jersey  Is  taxable  vnder  onr  corporation 

tax  act. 

3.  The  tax  imposed  hj  ouf  coriwration  tax 
act  on  foreifm  pipe-line  compaDies  engaged  in 
the  transportutiOD  of  oil  from  points  in  Penn- 
svlrania  and  New  York  to  points  in  New  Jer- 
sey is  not  an  nnconstitntlonal  IntertEmxca  irith 
interstate  commerce.  Maine  t.  BiilTrar  Co., 
12  Sup.  Ct.  121,  163,  142  U.  S.  21T,  followed. 

(Syllabus  by  the  Court.) 

Ceitiorarl  by  the  state,  on  the  prosecution 
of  tlie  Tide  Water  Pipe  Company,  Limited, 
to  set  aside  a  tax  levied  by  the  state  boai-d 
of  assessors.    Tax  affirmed. 

Arj;ued  November  term,  1894,  before  MA- 
GlE,  LIPPINCOTT,  and  DIXON,  33. 

A  A  Clark,  for  prosecutor.  Wm.  T.  Jolin- 
son,  for  defendant 

DIXON.  J.  The  Tide  Water  Pipe  Compa- 
ny, Limited,  having  been  taxed  In  the  year 
1888,  under  our  corporation  tax  act  (Supp. 
Revision,  p.  1016),  has  sued  out  this  writ  of 
certiorari  to  have  the  tax  set  aside.  Its  first 
contention  Is  that  It  Is  not  a  corporation.  It 
n-as  organized  nnd«*  a  statute  of  Pennsyl- 
vania entitled  "An  act  authorizing  the  forma- 
tion of  partnership  associations,  in  which  the 
capital  subscribed  shall  alone  be  responsible 
for  the  debts  of  the  association,  except  under 
certain  circumstances,*'  approved  June  2, 
1874.  Although  associations  formed  under 
this  act  are  called  In  Pennsylvania  "Jolnt- 
Btock  companies/'  and  as  such  are  probably 
Included  In  the  term  "corporations"  for  the 
l)urpose8  of  article  10  of  the  Pennsylvania 
constitutlOTi,  yet  they  do  not  seem  to  be  re- 
garded by  the  courts  there  as  corporations, 
(or  in  Pipe  Go.  v.  Kltchenman,  108  Pa.  St. 
630,  the  supreme  court,  speaking  of  the  pres- 
ent prosecutor,  said,  "It  is  not  a  corporation, 
but  a  limited  partnership,  organized  under 
the  act  of  June  2,  1874."  Even  If  this  view 
be  entertained  In  the  domestic  forum.  It  Is 
not  conclusive  upon  foreign  jurisdictions; 
and.  If  the  association  Is  Invested,  by  the 
laws  under  which  It  came  Into  being,  with 
the  essential  characteristics  of  a  corporation, 
it  may  be  treated  as  one  In  other  states 
where  It  assumes  to  exercise  corporate  pow- 
ers. Liverpool  Ins,  Co.  v.  Massachusetts,  10 
Wall.  SGfk  This  association  exists  under  leg- 
islative anthortty.  It  has  a  name  of  Its  own, 
under  which  It  can  hold,  own,  and  convey 
real  and  personal  property,  transact  busi- 
ness, sue  and  be  sued.  It  can  adopt  and  use 
a  common  seal.  It  can  make  by-laws  and 
appoint  officers  for  the  Management  of  Its 
affairs.  Ita  members  are  not  responsible  tot 
its  obligations,  except  to  the  extent  of  their 
unpaid  subscriptions  to  its  capital.  Their  In- 
terest l#the  awodatlon  Is  personal  estate, 
whatever  be  the  nature  of  the  company's 
property,  and  can  be  transferred  to  strangers 
without  dissolving  the  association;  and  the 
asflociation  will  contlDae  during  the  term 
mentioned  In  its  certificate,  unless  sooner  dis- 
solved by  the  vote  «£  Its  membera.  Pord. 


Dig.  p.  937.  These  powers  comprise  the  sub- 
ataace  of  the  general  powers  of  corporatloDs 
under  the  laws  of  Femujlvanla  (Pnrd.  Dig. 
p.  3SQj,  and  alao  under  the  laws  of  New  Jer- 
sey (Revision,  p.  ITO).  The  association  hav- 
ing come  Into  this  state  to  «xwclae  its  stat* 
ntory  privileges,  It  ahonld.  be  deemed  a  cor- 
poration within  the  meaning  of  our  corpora- 
tion  tax  act.  Pipe-Line  Oo.  Berry,  52  N. 
J.  Law,  308,  19  AtL  6C5. 

The  next  objection  to  the  tax  is  that  the 
statute  provides  for  a  tax  only  against  cor- 
porations doing  business  In  this  state,  and 
the  pi-osecutor,  It  Is  Insisted,  does  no  busi- 
ness Id  New  Jersey,  because  its  principal  of- 
&ce  la  in  Pennsylvania,  and  all  the  pecuniary 
proceeds  of  Its  business  are  received  in  Penn- 
sylvania or  New  York.  But.  plainly,  the  com- 
pany does  business  In  New  Jersey.  It 
owns,  malntaiDS,  and  operates  a  pipe  Une 
across  the  state,  a  pumping  station  at  Change- 
water,  storage  tanks,  distributing  apparatus, 
and  a  business  office  In  Bayonne.  AU  tills 
it  does  as  an  artificial  entity,  distinct  from 
the  personal  members  who  brought  it  into 
b^i^  claiming  the  attributes  which  its  Penn. 
sylvania  charter  confers,  and  which.  In  our 
opinion,  give  It  a  corporate  character.  By 
taxing  it  as  a  corporation,  the  authorities  of 
New  Jersey  acquiesce  In  this  claim,  but  re- 
quire the  company  to  comply  with  the  condi- 
tion of  such  acquiescence.  In  this  respect 
the  company  clearly  comes  within  the  Intent 
and  meaning  of  the  statute. 

The  last  objection  is  tliat  the  imposition  of 
the  tax  is  an  unconstltatloDal  Interference 
with  interstate  commerce.  According  to  the 
foots  agreed  upon,  the  entire  business  of  the 
company  consists  of  the  transportation  of  oil 
or  petroleum  from  points  in  New  York  and 
Pennsylvania  to  points  In  New  Jersey,  and 
of  matters  Incidental  thereto,  and  conse- 
quently it  seems  to  t>e  merely  Interstate  com- 
merce. The  tax  levied  is  designated  by  the 
statute  as  "an  annual  tax,  for  the  use  of  the 
state,  by  way  of  a  license  for  its  corporate 
franchise."  and  consists  of  eight-tenths  of  1 
per  centum  of  "the  gross  amount  of  its  re- 
ceipts from  the  transportation  of  oil  or  petro- 
leum through  Its  pipes  or  in  and  by  Its  tanks 
and  cars  In  this  state"  during  the  year  pre- 
ceding the  levy,  the  said  gross  amount  being 
such  proport^n  of  Its  gross  receipts  for 
transportation  of  oil  or  petroleum  over  Its 
whole  line  as  the  length  of  its  line  in  this 
state  bears  to  the  length  of  its  whole  line. 
The  question  thus  raised  is  one  to  be  decided 
according  to  the  views  of  the  supreme  court 
of  the  United  States.  Thoee  views  have  been 
recently  expreeaed  in  a  case  which  appears 
to  be  on  all  fours  with  the  present  case.  I 
refer  to  Maine  v.  Grand  Trunk  By.  Co., 
142  U.  8.  217, 12  Sup.  Ct  121, 168,  which  is  so 
apposite  for  present  purposes  as  to  preclude 
the  need  or  the  utility  of  further  investiga- 
tion. Upon  the  authority  of  that  decision  I 
think  the  objection  stated  must  be  overruled. 
The  taxshould  be  affirmed,  with  cofta»  i 
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SrATEJ  (GRIPPIN  et  al.,  ProsecutorB)  t. 

WANSER,  Ma^or,  et  al. 
(Supreme  Coart  of  New  Jersey.    Feb.  21, 
1895.) 

Cities — Dmstox  into  Wards. 
Commissionws  appointed  in  any  dl7,  un- 
der the  proTiBioDS  of  the  "Act  proTidin;  for  the 
formation  and  establiBhrneat  of  warda  in  ctUea 
of  the  first  class  in  this  state,"  passed  May  16, 
1894  (Laws  1894,  p.  387),  are  reqnired  to  make 
diTisicm  of  the  city  into  wards,  with  regard  to 
equality  of  population.  Bdd,  that  a  division 
wnich  appears  to  have  been  made  with  regard 
to  the  equality  of  the  average  total  vote  of  the 
new  wards  is  not  in  compliance  with  the  re- 
quirementa  of  tlw  act 
(Syllabue  by  the  Coort) 

A  certiorari,  allowed  upon  the  prosecution 
of  John  Orlffln  and  others,  was  directed  to 
Peter  P.  Wanser,  mayor  of  Jersey  City, 
John  E.  Scott,  clerk  of  said  city,  and  Henry 
H.  Holmes  and  four  other  persons,  commis- 
sioners appointed  nnder  the  provisions  of  the 
"Act  proTiding  for  the  formation  and  estab- 
lishment of  wards  In  cities  of  the  first  class 
In  this  state,"  passed  May  16,  1894  (Laws 
1891,  p.  887),  and  commanded  them  to  certi- 
fy into  this  court  the  aK>olntment  of  said 
commlssloiiers,  and  the  maps  and  reports 
filed  by  them,  with  all  proceedings  thereun- 
der. The  mayor  and  cliy  cleric  have  return- 
ed the  appointment  of  said  commissioners, 
their  oaths  of  office,  one  map  showing  the 
lines  of  wards,  and  another  map  showing 
the  lines  of  election  precincts,  with  the  cer- 
tificate of  three  of  the  commissioners  upon 
each,  a  description  of  the  ward  boundary 
lines,  and  a  description  of  the  election  pre- 
cinct boundary  lines,  each  signed  by  the 
same  commissioners.  The  defendants  the 
commissioners  have  returned  their  acts  and 
proceedings  as  they  appear  in  the  minutes  of 
their  meetings,  attested  by  their  secretary. 
(Certificates  and  attestations  vacated. 

Argued  November  term,  1894,  before  DIX- 
ON, LIPPIN(X)TT,  and  MAGIE,  JJ. 

William  D.  Edwards,  for  prosecutors.  Spen- 
cer Weart  and  Gilbert  OoUins,  for  defend- 
ants. 

MAGJIE,  J.  (after  stating  the  facts).  Sev- 
eral of  the  reasons  filed  by  prosecutors  at- 
tack the  validity  of  the  proceedings  brought 
before  us  by  this  writ,  upon  th^  grouud  that 
the  "Act  providing  for  the  formation  and  es- 
tablishment of  wards  In  cities  of  the  first 
class  in  this  state,"  passed  May  16,  1894, 
was  obnoxious  to  conetltutional  prohibitions, 
or  bad  been  repealed  before  these  proceed- 
ings were  taken.  Objections  precisely  simi- 
lar have  heretofore  been  considered  by  this 
court,  and  declared  to  be  without  substance. 
State  V.  Mayor,  etc.,  of  City  of  Newark  (N. 
J.  Supp.)  30  AtL  643.  Therefore  those  now 
made  cannot  prevail. 

Of  the  remaining  reasons  filed  by  prose- 
cutors only  one  need  be  consldwed.  ThaX 
questions  the  validity  of  the  acts  of  the  com- 
mlsslonwa  Id  respect  to  wards,  upon  the 


ground  that  th^,  'in  dividing  Jersey  City 
Into  wards,  have  not  had  regard  to  equality 
of  population."  The  above-mentioned  act  of 
May  16,  1894,  gives  authority  to  a  mayor  of 
any  cl^  of  the  first  class  to  appoiut  five  | 
commissioners,  whose  duty  shall  be,  after 
having  taken  a  prescribed  oath,  to  divide 
such  city  into  wards.    It  expressly  enacts 
that  "all  such  wards  shall  be  formed  of  con- 
tiguous territory,  and  In  dividing  tbe  same 
the  said  commissioners  shall  have  regard  to 
equalil7  of  population."  .  The  act  further 
provides  that  the  action  of  the  commission- 
ers is  to  be  evidenced  by  maps  defining  the 
lines  of  wards,  to  be  made  and  filed  by  the 
commissioners  In  the  office  of  tbe  city  clerk, 
with  a  description  of  such  lines,  all  to  be 
attested  and  certified  by  the  commfssioners, 
and  to  these  remain  of  record.   The  reasisi 
under  consideration  does  not  question  the 
validity  of  the  attestations  and  c^tlficates 
of  tbe  commissioners  on  the  ground  thai 
they  fall  to  show  that  the  division  of  the 
city  Into  wards  had  been  made  In  accord- 
ance with  these  requirements  of  the  act  As 
these  commissioners  were  empowered  to  do 
certain  acts  in  a  prescribed  mode,  tbe  well- 
settled  rule,  which  requires  such  persons, 
when  their  acts  are  only  to  be  autheoticated 
by  their  certificates,  to  show  on  the  face 
thereof  that  they  have  strictly  pursued  their 
authority,  may  be  applicable.   T^e  rule  is 
applied  to  the  condemnation  of  lands  (Van- 
.wickle  V.  Railroad  Co.,  14  N.  J.  Law,  162i; 
to  mnniclpal  acts  and  assessments  (State  v. 
Mayor,  etc.,  of  Jersey  City,  25  N.  J.  Law, 
809;  Id,,  26  N.  J.  Law,  444;  Wilkinson  r. 
Inhabitants  of  City  of  Trenton,  30  N.  J.  Law. 
499);  to  tax  adjudications  (State  v.  Warford, 
32  N.  J.  Law,  207);  and  to  the  ord^v  and  re- 
turns In  laying  out  roads  (State  v.  Van  G«i- 
son,  15  N.  J.  Law,  239;  State  v.  Bergen.  21 
N.  J.  Jj&vf,  342);  and  it  would  not  be  easy  to 
discover  a  reason  for  not  applying  a  simitar 
rule  to  the  case  In  hand,  where  the  certifi- 
cates of  tbe  commissioners  furulsh  the  only  i 
record  of  their  acts.    If  this  rule  is  appli- 
cable, It  is  obvious  that  the  attestations  and 
certificates  of  the  commissioners  appearing  i 
in  the  return  are  defective,  and,  upon  proper 
objection,  ought  to  be  vacated  on  that  ground, 
for  they  are  entirely  silent  as  to  the  principle 
on  which  the  division  Into  wards  was  made,  i 
and  do  not  show  that  in  making  such  divi- 
sion the  commissioners  had  any  regard  to 
equality  of  population.    But,  as  before  stat- 
ed, this  reason  seems  not  to  present  this  ob- 
jection, but  rather  to  assert  that  the  commis- 
sioners. In  makiog  such  division  into  wards, 
did  not,  in  fact,  have  regard  to  equality  of 
population,  as  required  by  the  act  Defend- 
ants insist  that  It  thus  presents  a  ^uestioit 
of  fact,  and,  as  prosecutors  have  taken  no 
afQdavits  to  establish  the  alleged  breach  of 
duty  on  the  part  of  commissioners,  that  It 
cannot  prevail.    But  proof  by  affidavits  is 
unnecessary  If  the  fact  is  otherwise  estab- 
Uabed.   In  tbe  mlnutei  «f  tbe  oommlssloo 
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ers,  kept  by  their  secretary,  and  returned  In 
obedience  to  the  command  of  this  certiorari, 
It  appears  tbat  at  a  meeting  on  July  26,  IHM, 
they  unanimously  adopted  the  following  res- 
olution: "ResolTed,  that  for  the  purpose  of 
conforming  to  the  aldermanlc  requirements, 
the  ward  lines  be  drawn  so  as  to  form 
twelve  wards,  as  compactly  and  of  as  nearly 
an  average  total  rote  as  possible."  No  oth- 
er action  indicative  of  a  change  in  the  pur- 
pose declared  in  that  resolution  appears,  and 
the  divlslwD  was  made  Into  12  wards.  It 
thus  appears  that  the  ward  Unee  were 
drawn  bo  as  to  give  to  each  ward,  as  nearly 
as  possible,  an  equal  average  vote.  This 
may  have  been  a  commendable  purpose,  in- 
asmuch as  It  tended  to  produce  equality  of 
represoitation.  But  that  wes  not  the  duty 
laid  upon  the  commissioners  by  the  act  of 
the  legislature.  Th^  were  reqnired  to  make 
their  division  with  regard  to  equality  of  pop- 
ulation, and  that  doty  was  not  performed  by 
making  the  division  with  regard  to  equali- 
ty of  votes.  It  may  be  true,  as  argued,  that 
the  average  vote  of  a  locality  bears  some 
relatltm  to  Its  p<^ulation,  but  that  relation 
is  not  BO  certain  or  accurately  known  as  to 
justify  reliance  upon  It  in  determining  the 
population  of  the  locality.  The  result  Is  that 
the  certlflcates  and  attestations  appearing  in 
this  return  most  tw  vacated  and  set  aside, 
with  costs. 


STATS  (HULICK,  Prosecntor)  v.  GASLER. 

<8npnme  Conrt  of  New  Jersey.    Feb.  23, 
18W.) 

CSBTIOUBI  BT  OXB  Or  TwO  JCDOllENT  DEBTOKS 

— Pabtibs. 

One  of  two  joint  judgment  debtors,  who 
wishes  to  prosecute  a  writ  of  certiorari  to  re> 
Terse  sn^  jadgment,  on  the  ground  that  process 
was  not  serred  nptm  him,  must  summon  the 
other  defendant,  and,  if  the  latter  refuses  to 
join  Id  the  prosecntion,  procure  an  order  per- 
mitting him  to  prosecute  the  writ  alone. 

(Syi)abns  by  the  Court) 

Certiorari  by  the  state,  on  the  prosecution 
of  Charles  L.  Hullck,  against  Bufus  easier, 
to  review  a  ju^cment  at  a  Justice  of  the 
peace.  Dismissed. 

Argued  November  term,  1881,  befwe  GAB- 
RISON  and  BEED,  JJ. 

R.  T.  &  A.  B.  Stout,  for  prosecutor.  John 
Steen,  for  defraidaDt. 

HEED,  J.  The  record  discloses  that  the 
innimoiis  was  sued  out  against  two  defend- 
ants.'-Charles  L.  Hullck,  the  prosecutor,  and 
Charles  Knock.  The  constable  made  a  re- 
turn of  a  perstmal  service  on  the  two  defend- 
ants at  th^  place  ot  business  In  Asbury 
I*ark,  by  reading  the  same,  and  leaving  a 
tnie  copy  thereto.  On  the  return  day  of  the 
Rummona,  a  motion  was  made  to  nonsuit  the 
plaintiff,  on  the  ground  that  no  copy  of  the 
summons  was  served.  This  motion  was  re- 
fused. The  Justice  received  In  evidence  a 
Dots  signed  Hnllidt  &  Smodc,  and  entersd 


judgment  against  the  defendants  for  the 
amount  of  the  note.  It  appears  from  the  tes- 
timony taken  to  be  used  upon  this  argumeut 
that  the  papw  left  with  Hullck  as  a  copy  of 
the  summons  tiad  upon  It  no  name  of  a  Jus- 
tice of  the  peace.  No  appearance  was  eu- 
tered  by  the  defendants,  except  specially  to 
object  to  the  sufflclency  of  the  service  of  the 
writ 

An  insuperable  obstacle  shuts  out  any  con- 
sideration of  the  merits  of  the  grounds  as- 
signed fcH*  reversaL  The  suit  as  already 
observed,  terminated  In  a  Joint  Judgment 
against  the  prosecutor  and  another.  He 
alone  has  prosecuted  this  writ  There  has, 
so  far  as  appears,  been  no  summons  to  the 
other  defendant,  and.  of  course,  no  severance 
of  tlieir  Joint  right  to  prosecute  the  writ  of 
certioiaii.  Unless  this  be  done,  the  other 
defendant  will  retain  his  right  to  sue  out  his 
writ  after  a  Judgment  upon  the  present  writ 
and  so  the  plaintiff  below  be  harassed  by 
successive  writs.  Bradsbaw  v.  Callaghan,  8 
Johna  558-^166;  Cox  v.  Haines,  3  N.  J.  Law, 
687.  Both  defendants  were  returned  served; 
so  the  case  cannot  be  brought  within  the 
doctrine  of  the  case  of  Pharo  v.  Parker,  21 
N.  J.  Law,  832,  as  limited  by  the  subsequent 
case  of  Van  Busklrk  v.  Railroad  Co.,  81  N.  J. 
Law,  887.  The  exception  to  the  rule  requir- 
ing summons  and  severance  was  by  the  last 
case  restricted  to  a  writ  sued  out  by  one  of 
two  Joint  debtors,  against  botb  of  whom 
Judgment  had  been  entered,  under  the  stat- 
ute respecting  Joint  obligations,  by  force  of 
a  sorvice  of  process  upon  the  prosecutor  of 
the  writ  only,  the  return  as  to  the  other  de- 
fendant being  **Not  found."  The  practice  In 
cases  like  the  present  is  to  sue  out  the  writ 
In  the  names  of  all  the  joint  defendants;  and 
upon  the  return,  if  any  refuse  to  come  In  and 
join  in,  filing  reasons  and  prosecuting  the 
writ  they  must  be  summoned  and  severed. 
The  procedure  Is  pointed  out  In  Archbold's 
Practice  (page  211).   The  writ  Is  dismissed. 


STATE  (INHABITANTS  OF  EWING  TP., 
Prosecutor)  V.  INHABITANTS  OF 
CITT  OF  TRENTON. 

CSupreme  Court  of  New  Jersey.   Jan.  26^ 
1895.) 

LoCAt  Statctes — Notice  or  Intent  to  Applt. 

A  conrt  can  inqaire  whether  the  notice 
of  Intention  to  appiv  for  the  passage  of  a  pri- 
vate, local,  or  special  act,  required  by  article  4, 

L7,  par.  9,  of  the  amended  constitution,  has 
en  given. 

(Syllabus  by  the  Court) 

Certiorari  by  the  state,  on  the  prosecution 
of  the  inhabitants  of  the  township  of  Ewing, 
against  the  Inhabitants  of  the  city  of  Tren* 
t<»i. 

This  writ  brings  up  the  action  of  the  com- 
mon council  of  the  city  of  Trenton,  directing 
the  city  asseBBors  to  assess  all  property  In 
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<dty  b7  the  terma  of  an  act  entitled  *'An  act 
to  annex  to  tbe  city  of  Trentm  In  the  eonnty 
of  Mercer,  certain  parts  of  tbe  townalilp  of 
Swing,  In  eald  county."  Pamph.  lawi  1604, 
p.  505.  Assesaments  set  aside. 

Argued  November  term,  1S94,  before  OAR- 
BISON  and  REED,  JJ. 

Howdl  &  Bro.,  for  township  of  Bwlng. 
John  Belstab,  for  dtj  of  Trenton. 

RBBD,  J.  The  legality  of  the  municipal 
action  attacked  rests  upon  the  Talidity  of 
the  statute  of  1894,  purporting  to  annex  a 
portion  of  the  territory  theretofore  within 
the  township  of  Ewing  to  the  city  of  Tren- 
ton.  The  act  Is  special.  Asamning  ttiat  the 
boundaries  of  municipal  corporations  can 
be  changed  by  Bt>eclal  legislation,  the  coun- 
sel for  the  prosecutor  challenges  this  act  as 
<me  passed  in  contravention  of  the  proylslons 
of  tbe  constitution.  The  ground  taken  la 
that  the  notice  of  the  intended  ^actment 
was  not  given  In  conformity  with  article  4, 
f  7,  par.  9,  of  the  amended  state  constitution. 
This  paragraph  of  that  instrumwt  providea 
ttiat  "no  prirate,  apeclal  or  local  blU  shall 
be  passed,  unless  putdic  notice  of  the  inten- 
tion to  apply  therefor,  and  of  the  general  ob- 
ject thereof  shall  have  been  previously  given. 
Tbe  legislature,  at  the  next  session  after 
the  adoption  hereof,  and  from  time  to  time 
thereafter,  shall  prescribe  the  time  and  mode 
of  giving  such  notice,  the  evidence  thereof, 
and  how  sach  evidence  shall  be  preserved." 
The  legidatnre  prescribed,  by  the  act  of 
1876  (Revision,  p.  1125,  S  37),  for  the  giving 
and  recording  of  such  notices  in  all  cases  in 
which  notices  were  required  by  the  consti- 
tution. By  an  act  (Pamph.  Laws  1891,  p. 
505),  tbe  manner  of  publication  of  notices  of 
acts  for  the  annexation  or  consideration  of 
any  town  or  township  to  and  with  any  city 
or  other  municipality  was  prescribed.  The 
requirement  of  this  act  is  that  the  notice 
shall  be  published  In  a  dally  newspaper  pub- 
lished In  the  municipality  with  which  such 
town  or  township  is  proposed  to  be  annexed 
or  consolidated,  for  at  least  five  days  prior 
to  the  Introduction  of  the  bill.  The  record 
shows  that  the  notice  of  the  Intention  to  ap- 
ply for  the  legislation  now  attacked  was 
published  on  May  4,  5,  and  7,  and  tbe  act 
was  introduced  on  May  8,  1804.  The  notice 
did  not  conform  to  the  legislative  require- 
ment It  follows,  as  a  matter  of  course,  that 
If  this  absence  of  the  requisite  preliminary 
notice  la  cognizable  by  this  coui-t,  the  8tat< 
ute  must  be  pronounced  a  nullity.  If,  how- 
ever, the  enrolled  statute  carries  with  It  such 
conclusive  evidence  of  Its  authenticity  as  to 
shut  off  all  inquiry  Into  the  conditions  which 
preceded  or  attended  Its  enactment,  In  this 
respect  Its  legality  is  unquestlonabl&  The 
existence  of  the  Judicial  power  of  Inquiry, 
in  respect  to  the  notice  of  the  introduction 
of  special  acts,  was  under  consideration  in 
the  case  of  Freeholders  of  Passaic  v.  Steven- 


aon,  46  N.  J.  Law,  178.  In  that  case  it 
aeans  that  the  supreme  coort  bad  held  that 
the  act  thm  attacked  was  a  special  act,  and 
that  because  it  waa  admitted  Uiat  no  notice 
of  its  introdoctfon  bad  been  glren,  or  of  Its 
passage,  it  was  held  to  be  nncouBtltutlonal. 
The  court  of  errora  affirmed  the  Judgmeot 
of  tbe  anpreme  court  The  affirmance,  how- 
ever, was,  by  a  part  of  tlie  court,  put  npoa 
the  ground  that  the  statute  then  In  qnestim 
was  B  special  act  regulating  the  Internsl- 
affaira  of  a  county.  Upon  the  potait  whether 
it  was  perrolaalMe  for  the  court  to  Inquire 
Into  the  existence  of  the  preliminary  notice, 
there  was  no  deUveraoce  a  majmlty  of 
the  court  for  or  agalnat  tbe  eclstoice  of  such 
power  of  judicial  inqulsitlML  We  are  of  tbe 
opinion  that  tbe  constltnttonal  prescrlpttoti, 
not  only  that  the  legislature  shall  fix  the 
time  and  mode  of  giving  the  notice,  but  that 
It  shall  also  prescribe  what  shall  be  evidence 
of  the  notic^  and  how  such  evidence  shall 
be  preserved,  leads  to  the  coDcinslon  that 
ancb  evidence  waa  to  be  preserved  for  a  par 
pose  other  than  mere  legislative  conven- 
ience. We  think  the  Intent  to  be  deduced  from 
the  constitutional  language  Is  that  resort 
can  be  had  to  this  evidence,  whenever  It  be- 
comes necessary  to  detmnlne.  In  a  court 
whether  this  condition  precedent  to  a  mn- 
stltutlonal  special  statut^  has  an  existence. 
We  adopt  the  reasoning  of  Mr.  Justice  Vnn 
Syckel  in  his  opinion  d^rered  in  tbe  case  of 
Freeholders  of  Passaic  v.  Stevenson,  supra, 
when  that  cause  was  In  the  coort  of  errors. 
Tbe  aaseasments  brought  up,  therefore,  rest 
upon  an  unconstitutional  statute,  and  ore 
set  aside. 


BTATB  (HUTCHINSON,  Prosecutor)  v. 

WOODRUFF,  Jndge.  et  al. 
(Supreme  Court  of  New  Jersey.    Feb.  21, 

1806.) 

Writ  op  Csrtiorabi— Failorb  to  Sbrvb  oir  Is- 

terb9ted  pabties— election  dxdek  bobougs 
Act— Validity— Time  fob  Opksiso  Polls. 

1.  A  certiorari  was  directed  to  a  judge  of 
the  common  pleas  who  bad  received  a  petition 
for  an  election  under  the  borough  act  of  ISTti 
(Sapp.  ReriaioD,  p.  44),  and  made  an  order 
thereon;  to  the  cotrnty  clerlf  who  had  filed  the  j 
order;  and  to  the  petttionera  who  had  present-  i 
ed  the  petition.    No  command  was  addressed  . 
to  petitioners.    Btld,  that  a  return  by  petition- 
ers was  irregular,  and  not  to  be  noticed,  but  that  ! 
the  writ  should  not  be  quashed  becaase  thus  di- 
rected to  them. 

2,  When  the  certiorari  was  allowed  before 
the  day  fixed  for  election,  and  by  a  spedal  al- 
locatur the  election  was  allowed  to  be  held,  bat 
all  subsequent  proceedings  were  stayed,  Md, 
that  ah  order  which  sabBtantiaUy  departed  from 
the  requirements  of  the  act,  In  that  it  required 
the  polls  to  be  open  for  one  hour  less  than  pre- 
scribed, was  fatally  defective,  although  tbe  re- 
sult of  musk  election  may  not  have  been  affected 
thereby. 

(Syllabus  by  the  Court) 

Certiorari,  on  the  prosecution  of  George  A 
HutchiDBOD,  against  Robert  S.  Woodruff  and 
others,  to  review  a  ce^aia  onte^  providing 

Digitized  by^^OOglC 


S.J.) 


HUTCHINSON  V.  WOODHUFP. 


225 


tor  the  boldlns  of  a  borongii  electloo.  Order 
net  aside. 

Argned  NoTember  term,  ISOl,  before  DIX* 
OX.  lilPPINCOTT,  and  M^GIE.  JJ. 

Mr.  LaDnlag,  for  prowcntor.  Ur.  BuHlIng, 

fur  defendants. 

MAGIE,  J.  The  writ  In  this  cause  was  dl- 
rwted  to  Robert  S.  Woodruff,  Jr.,  judge  of 
the  court  of  commcm  pleas  of  tbe  county  of 
Slercer;  Barker  Gummere.  clerk  of  said 
county ;  and  Andrew  K.  Rowan  and  16  other 
persons.  It  commanded  the  Jndge  and  clerk 
to  whom  tt  was  addressed  to  certify  into 
this  court  a  i>etit]on  presented  to  said  Judge 
by  Rowan  and  tbe  16  other  [)ersona  named, 
praying  for  an  election  to  be  beld  within  a 
part  of  tbe  towDshfp  of  Hamilton,  in  said 
county,  to  determine  whether  or  not  a  .bor- 
ough government  should  be  therein  estab- 
lished, and  also  all  orders,  notices,  and  pro- 
ceedings thereon  had*  or  made  by  them. 
There  was  no  command  addressed  to  petl- 
Uwers.  The  writ  has  been  returned  by  the 
Judge  and  clerk,  with  the  petition,  and  a  no* 
ace  or  order  for  holdtng  the  election  prayed 
for,  signed  by  the  Judge,  and  filed  by  the 
cleric.  Rowan  and  the  other  petltionerB  haYe 
also  made  a  return  to  tbe  writ,  containing 
not  only  the  petition  and  order,  but  also  sub- 
sequent proceedings  termtnatJng  In  an  elec- 
tion, tbe  result  of  which  was  favoraMe  to  in- 
corporation as  a  borough.  These  subsequent 
proceedings  took  place  under  a  special  allo- 
catur which  provided  that  the  writ,  which 
was  tested  before  the  day  fixed  for  the  elec- 
tion, should  not  stay  the  holding  of  the  elec- 
tl<»,  but  should  "stay  aU  proceedings  under 
and  subsequent  thereto." 

Tbe  only  return  which  can  be  noticed  Is 
that  made  In  obedience  to  tbe  command  of 
the  writ  Tbe  return  made  by  petitioners  la 
obviously  irregular,  and  cannot  be  consid- 
ered, because  (1)  they  were  not  commanded  to 
make  return;  (2)  they  had  not  the  custody 
of  some  of  the  iMOceedlngs  returned;  and, 
(3)  if  they  bad  the  custody  of  others,  such 
proceedings  were  taken  after  the  allowance 
of  the  writ 

But  peUtlixieiB  more  that  the  writ  be 
quashed,  eitiier  wbcHIy,  or  at  least  as  to 
them.  Tbe  ground  alleged  for  quashing  the 
whole  writ  was  presented  on  a  similar  mo- 
tion made  before  the  Judge  who  allowed  It, 
and  was  there  disposed  of  by  a  proper 
amendment.  The  contention  that  the  writ 
should  be  quashed  as  to  petitioners  is  rest- 
ed upon  tbe  action  of  this  court  in  Klrk- 
patrtck  T.  Commissioners,  42  N.  J.  Iaw,  SIO. 
But  the  cases  are  not  parall^  In  that  case 
the  writ  was  directed  to  two  corporate  bod- 
ies, repremnting  tbe  people  of  a  municipali- 
ty. It  commanded  both  to  certify  proceed- 
ings that  were  In  the  custody  of  only  one  of 
them.  Tbe  writ  was  quashed  as  to  the  body 
which  did  not  hare  custody  of  the  record  to 
be  certified,  because  of  that  fact  and  be- 
cause the  other  body  was.  In  respect  to  the 
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proceedings  In  question,  the  guardian  tbe 
rights  of  the  municipality.  In  this  case,  pe- 
titioners are  not  commanded  to  return  any- 
thing, and  they  are  the  persons  Interested 
in  maintaining  the  order  made  on  their  peti- 
tion. In  the  case  last  cited.  It  was  said  that, 
when  It  was  propw  to  make  persons  Inter- 
ested In  mainlining  an  order  or  Judgment 
brought  Into  this  court  by  certlwarl  parties 
to  the  proceedings.  It  might  conveniently, 
"though  porhaps  InartlstlcaUy,"  be  done  by 
directing  the  writ  to  them,  and  saving  It 
upon  them.  The  older  practice  seems  to 
have  been  to  direct  tbe  writ  to  those  per- 
sons who  were  commanded  to  certify  the 
Judgmmt,  or  order  to  be  reviewed,  and  to 
Indorse  It  with  the  names  of  those  Interest- 
ed in  sustaining  such  Judgment  or  order,  as 
defendants,  and  serve  It  upon  them.  State 
T.  Klrby,  5  N.  J.  Law,  889;  State  v.  Han- 
ford,  11  N.  J.  Law,  71;  Grlscom  v.  GUmore, 
16  N.  J.  Law.  475;  State  v.  Justice,  24  N.  J. 
Law,  4ia.  They  thus  acquired  knowledge  ot 
the  removal  for  review  to  this  court  The 
Inswtlon  of  tbe  names  of  persons  Intwested, 
In  the  body  of  tbe  writ,  and  serving  It  upon 
them,  obviously  gives  them  notice  as  effect 
ually  as  If  the  former  practice  Is  followed. 
When  the  writ  lays  no  command  upon  them, 
the  insertion  of  their  names  does  them  no 
injury,  and  Is  not  a  ground  for  quashing  the 
writ  as  to  them.  The  motion  cannot  pre- 
vaU. 

Prosecutor  has  presented  several  reasons 
for  setting  aside  the  proceedings  brought 
here  by  this  writ  As  one  of  them  discloses 
a  defect  In  the  order  which  Is  deemed  fatal 
to  Its  validity,  the  others  need  not  be  con- 
sidered. The  reason  In  question  objects  to 
the  order  of  the  Judge  because  it  directed 
the  election  to  be  held  between  the  hours  of 
7  o'clock  In  the  morning  and  7  o'clock  In  the 
evening.  The  petition  before  us  was  nmde 
under  the  "Act  for  the  formation  of  borough 
governments,"  approved  April  S,  1878  (Supp. 
Revision,  p.  44).  ^Hiat  act  expressly  requires 
that  at  electlms  ordered  upon  such  peti- 
tions, the  polls  shall  open  and  close  at  the 
same  lionrs  as  at  general  elections.  By  a 
supplement  to  the  electloo  law,  approved 
January  28,  1889  (Laws  18S0,  p.  11),  polls  are 
required  to  be  open  from  6  o'clock  in  tbe 
morning  to  7  o'clock  In  the  evening,  at  all 
elections,  whether  general  or  local.  The  or- 
der Is  therefore  obviously  not  In  accord  with 
the  express  requirements  of  the  act  under 
which  it  was  made.  Defendants,  the  peti- 
tioners, have  taken  affidavits  by  which  it 
appears  that  at  the  election  a  large  majority 
of  the  voters  were  in  favor  of  incorporation, 
and  It  may  perhaps  be  Inferred  that  the 
opening  of  the  polls  one  hour  later  than  re- 
quired by  law  did  not  aCTect  the  result  It 
is  thereupon  stenuonsly  argued  that  the  rule 
that  elections  will  not  be  Invalidated  by  rea- 
son of  informalities  or  irregularities  which 
do  not  affect  the  result  should  be  applied. 
But  in  my  Juc^ineDt  the  argument  Is  not 
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applicable  to  the  case  before  ns.  Had  the 
(^cers  of  tbe  electl(»i  been  permitted  to  file 
In  the  office  of  the  county  clerk  their  certifi- 
cate of  its  result,  the  Inhabitants  of  the  bor- 
ough would  have  become  a  body  corporate, 
In  fact  and  In  law,  by  the  express  terms  of 
the  act  of  1878.  Thereafter,  no  one  could 
question  by  certiorari  the  preliminary  pro- 
ceedings, but  the  corporation  created  there- 
by could  only  be  dlsaoWed  by  quo  warranto. 
Campbell  t.  Walnrlght,  60  N.  J.  Law,  555. 
14  AtL  603.  Upon  an  application  for  a  quo 
warranto,  in  such  a  case,  the  argument  now 
addressed  to  us  might  not  be  Inapi»7oprIate. 
The  court  might  also  ez«^:lse  a  discretion  as 
to  the  allowance  of  a  writ  whi<dt  would  dis- 
turb the  IncMporation  founded  on  such  an 
election.  State  t.  Tolan,  83  N.  J.  Law,  195. 
On  the  other  hand,  the  court  might  distin- 
guish between  an  Infomiallty  occurring  in 
an  election  held  under  an  existing  charter, 
and  a  lack  of  conformity  to  the  terms  pre- 
scribed by  law  for  an  Section  to  constitute 
a  municipality.  But  prosecutor  applied  for 
and  was  allowed  tbls  writ  before  the  time 
fixed  for  heading  the  Section.  It  was  a 
proper  exercise  of  discretlou  to  permit  the 
election,  of  which  notice  had  been  given,  to 
proceed;  for,  If  the  order  should  have  been 
affirmed.  It  would  prereit  the  necessity  of 
a  new  order  and  notice.  Having  sought  his 
remedy  promptly,  prosecutor  Is  entitled  to 
have  the  proceedings  reviewed  and  adjudi- 
cated upon  without  reference  to  the  result 
of  the  election  which,  ex  gratia,  was  permit- 
ted to  be  held.  In  my  Judgnumt,  it  would 
establish  a  dangnoua  precedent  to  auBtain 
aa  order  of  this  sort,  containing  a  substan- 
tial departure  from  the  requirements  of  the 
act.  upon  the  ground  that  no  harm  ndght  be 
done  thereby.  If  the  Judge  may  shorten  the 
voting  period  one  hour,  It  Is  difficult  to  see 
why  be  nu^  not  further  reduce  It.  If  he 
deems  a  less  time  suffldent  Aa  only  54 
votes  were  cast  in  tbla  case,  it  is  obvious 
that  they  could  have  been  cast  In  a  very 
short  time.  But  the  law  has  expressly  pro- 
vided for  a  fixed  period  of  time  during  which 
votes  may  be  cast  It  will  not  suj^ort  an 
order  providing  for  less  time  to  say  that 
such  time  might  be,  and  proved  to  be,  suffi- 
cient When  challenged,  as  in  this  case^ 
such  an  order  must  be  condemned  because 
it  is  not  In  conformity  with  Vhb  law.  and 
might  prove  injurious.  Tbe  result  is  that 
the  order  must  be  set  aside  and  vacated, 
with  costs. 


STATE  (MULCAHT,  Prosecutor)  v.  MAYOR, 
ETC..  OF  CITY  OF  NEWARK. 

(Bopreme  Court  of  New  Jersey.    Feb.  21, 
1885.) 

HcNiciFAL  OuDiyANCB— LicBNBina  Dogs. 

1.  The  act  providrng  for  tbe  licensing  of 
dogs,  approved  March  15,  1803  (P.  L.  1883, 
p.  328),  supersedes  any  power  of  exacting  li- 


cense fees  for  dogs  which  tbe  dty  of  Newark 
possessed  nnder  its  charter. 

2.  The  act  mentioned  confers  the  Hcensiiis 
power  OS  a  means  of  raising  revenue, 
ibyllabiis  by  the  Court) 

Certiorari  by  the  state,  on  the  prosecuUoc 
of  Dennis  D.  Mulcafay,  against  tbe  mayor 
and  common  council  of  the  city  oi  Newark, 
to  review  an  ordinance.  Ordinance  beld  ille- 
gal. 

Argued  November  term,  1S34:.  before 
MAGIE,  LIPPINOOTT.  and  DIXON.  JJ. 

Mr.  Kenny,  for  prosecutor.  Mr.  Blkw.  for 
defendant 

DIXON,  J.  This  oertlorail  brings  up  an 
ordinance  passed  June  16;  188%  by  the  com- 
mon council  of  the  dty  of  Newark.  **to  regu- 
late, and  prevent  tbe  running  at  large  of 
dogs,  to  authorize  their  destruction,  and  the 
Imposition  of  taxes  or  license  fees  upon  tbe 
owners  or  possesstwi  of  tbe  same.'*  The 
validity  of  the  ordinance  depends  upon  the 
city  charter  (P.  L.  1857.  p.  11«).  and  **An  act 
providing  for  the  licensing  of  dogs,"  ai*- 
proved  Marcb  15,  1888  (P.  U  1883,  p.  3^i. 
The  city  chartM  (section  31,  par.  15)  giTea 
the  coundl  power  "to  regulate  and  prevent 
the  running  at  large  of  dogs,  to  autborlze 
the  destruction  of  dogs  running  at  large,  and 
to  impose  taxes  on  the  owners  of  do;»." 
^e  act  of  1883  empowers  the  gov^uhu: 
body  of  every  munidpall'^  in  the  state,  ou 
or  before  the  1st  day  of  May  In  each  year, 
to  provide^  bf  resolution,  the  amount  of  a 
license  fee  for  the  ensuing  year,  to  be  paid 
by  tbe  owner  of  evezy  dog.  It  directs  that 
the  amount  of  sncb  fee  shall  be  assessed 
and  effected  at  the  same  time  and  in  the 
same  manner  as  other  taxes,  and  shall  be 
applied  towards  the  payment  of  the  general 
expenses  of  the  municipality.  Tlie  act  also 
declares  that  all  inconslstfflit  acts  shall  be 
repealed,  but  that  It  shall  not  be  oonstmed 
to  limit  or  abridge  any  other  or  greater  pow- 
er possessed  by  the  governing  body  of  any 
municipality  respecting  the  UcensinK  of 
dogs.  Under  the  rule  laid  down  in  Haynes 
V.  City  of  Cape  May,  62  N.  J.  law.  180.  18 
Atl.  170,  the  power  conferred  by  this  genw- 
al  act  of  1883,  to  Impose  a  license  fee  to  be 
paid  by  the  owners  of  dogs  will  supersede 
and  annul  the  power  over  the  same  subject 
delegated  by  the  special  charter,  onlesa  the 
lattOT  power  is  an  "other**  (1.  e.  different)  or 
"greater"  power,  and  so  saved  from  abridg* 
ment  the  express  words  of  the  general 
law.  We  must  tiierefore  consider  vhetho- 
tbe  chartered  pow»  "to  Impose  taxes  mi 
the  owners  of  do^"  Is  other  or  greater  than 
the  power  given  by  the  gmeral  statute.  If 
the  chartered  power  be  (me  to  tax  dogs  as 
pr(q>ttty,  then  we  need  not  now  concern  ooi^ 
selves  with  it  for  the  ordinance  ni^er  re- 
view does  not  attempt  to  exercise  such  a 
power.  But,  If  It  be  one  to  impose  a  Hcaaae 
fee.  then  I  think  an  examination  of  the  act 
of  1883  wll  show  that  the  power  to  Impose 
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sucb  fees  wblch  that  act  delegates  1b  at  least 
SB  frreat  as  the  chartered  power.  Authority 
to  exact  Ucense  fees  may  be  classified  either 
under  the  police  power  or  under  the  taxing 
power.  In  the  absence  of  any  Indication  to 
tbe  contrary.  It  Is  deemed  a  branch  of  the 
police  power,  and,  as  such,  It  warrants  the 
exaction  of  no  fees  beyond  the  reasonable 
expense  of  Isanlng  the  license  and  regulating 
the  thing  licensed.  North  Hudson  Go.  Ry. 
Co.  T.  Mayor,  etc,  of  City  of  Hoboken, 
41  N.  J.  Law,  71;  Mublenbrlnck  t.  Commis- 
sioners, 42  N.  J.  Law,  364;  Clark  v.  Mayor, 
etc.,  of  New  Brunswick,  43  X.  J.  Law,  176; 
Id  re  Wanyln,  22  Fed.  701.  But  If  the  leg- 
islature manifest  an  Intention  to  delegate  the 
licensing  power  as  a  revenue  measure,  then 
it  may  be  exerted  for  that  purpose  as  a 
bmacb  of  the  taxing  power.  North  Hudson 
Co.  Ry.  Co.  V.  Mayor,  etc.,  of  City  of  Ho- 
boken, 41  N.  J.  Law,  71;  Morgan  t.  Orange, 
5u  \.  J.  Law,  389,  13  Atl.  240.  Such  an  In- 
tention may  be  deduced  from  a  leglalatlve 
declaration  that  the  amount  of  the  license 
fee  flhall  be  at  the  discretion  of  the  munici- 
pality, or  that  the  proceeds  of  lIcenseB  shall 
be  appropriated  to  municipal  uses  beyond 
the  exitenses  of  licensing  and  regulating  the 
thing  licensed.  City  of  Boston  t.  Sbafter,  9 
Pick.  415;  ChllTers  t.  People,  11  Mich.  43; 
Adfliiig  Exp.  Co.  T.  City  of  Owensboro,  85  Ky. 
265,  3  S.  W.  370. 

'  Iq  tbe  light  of  these  principles,  the  au- 
thority granted  by  the  act  of  1803  clearly 
appears  to  be  conferred  as  a  means  of  rais- 
ing revenne.  The  municipality  is  expressly 
authorized  to  fix  the  amount  of  the  fee;  the 
amount  so  fixed  Is  to  be  assessed  and  collect- 
ed with  "other  taxes";  and  the  proceeds  are 
to  be  applied  towards  the  payment  of  the 
general  expenses  of  such  municipality.  So 
viewed,  the  power  Is  as  large  as  tbe  power 
to  impose  llcrase  fees  can  be,  and  hence 
the  chailH'ed  power  on  tbe  same  subject 
caoDot  be  "other  or  greater,"  within  the 
meaning  of  the  general  statute,  and  must  be 
superseded  and  annulled.  It  follows,  there- 
fore, that  the  validity  of  the  ordinance  un- 
der review,  so  far  as  it  relates  to  the  Impo- 
sition and  collection  of  license  fees  for  dogs, 
will  depend  upon  Its  conformity  with  the 
act  of  1893.  A  lack  of  harmony  between  the 
two  exists  In  the  following  particulars:  The 
statute  requires  the  amount  of  the  fee  to  be 
fixed  on  or  before  the  1st  day  of  May  In 
each  year.  The  ordinance  was  passed  In 
June,  and  Is  perpetual.  By  the  statute,  the 
fee  covers  the  year  from  May  let  to  May 
IsL  By  the  ordinance.  It  covers  the  year 
from  August  1st  to  August  1st  By  tbe  stat- 
ute, the  fee  Is  to  be  collected  at  the  same 
time  and  In  the  same  manner  as  other 
taxes.  By  the  ordinance,  the  fee  Is  to 
be  collected  by  the  dog  warden,  and  va- 
rious provisions  are  made  for  enforcing  pay- 
meat  of  the  fee  which  could  not  be  legal- 
ly applied  to  other  taxes.  In  all  these 
req>ect«  the  ordinance  Is  Illegal,  and  must 


be  set  aside.  It  must  be  assumed,  also,  that 
the  compensation  of  the  warden  was  fixed 
In  the  ordinance  upon  the  idea  that  be  could 
lawfully  be  required  to  rend»  the  service 
therein  assigned  to  him.  This  idea  being 
OToneous,  that  feature  of  the  ordinance  al- 
so should  be  set  aside.  Tbe  prosecntor  la 
entitled  to  costs. 


HOLMES  V.  SBASHOBE  ELECTRIC  BT. 
00. 

(Supreme  Oonrt  of  New  Jersey.    Feb.  21. 
1899.) 
pLSADiire— Bbflioation. 
L  A  repllcatioa  which  merely  alleges  a 
concIasioD   of  law,   withont  disclosing  facta 
npoo  which  such  conclusion  can  be  based,  is  de- 
mturable. 

2.  A  replication  which  seta  np  a  new  and 

Independent  promise,  different  from  that  laid 
in  the  declaration,  is  a  departure  in  ideadlng. 
KSyllabns  by  the  Court.)  ^ 

Acticm  by  George  Holmee  against  the  Sea- 
uhxtn  Electric  Boilvay  Company.  Heard 
on  demurrer  to  replication.  Snstained. 

Argued  November  term,  1894,  before  the 
CHIEF  JUSTICE,  and  DEFITB  and  VAN 
SYCKBIi,  JJ. 

Randolph,  Condit  &  Black,  for  plaintiff.  . 
Flnvel  McGee,  for  defendant 

VAN  SYCKEL,  J.  This  suit  Is  brought 
to  recover  the  amount  due  upon  coupons 
cut  from  bonds  secured  by  a  mortgage  on 
the  lands  and  franchises  of  the  defendant 
The  defendant  pleaded  that  these  bonds  and 
the  said  coupons  attached  thereto  were  se- 
cured by  a  mortgage  on  lands  in  this  state, 
and  that  no  suit  could  be  maintained  on  said 
coup<His  before  foreclosure  of  the  mortgage 
according  to  our  statute.  This  plea  was 
demurred  to,  and  was  held  good.  This  court 
decided  that  these  bonds  and  coupons  could 
not  be  sued  on  before  foreclosure,  by  force 
of  the  statute.  Tbe  plaintiff  now  replies 
these  facts: 

1.  That  he  is  not,  and  never  was,  the  own- 
er or  holder  of  the  mortgage,  or  any  of  the 
txmds.  This  statement  is  not  pertinent  If 
ownership  of  the  bonds  or  mortgage  was  es- 
SMittal  to  support  the  defense,  it  was  neces- 
sary to  set  it  forth  In  tbe  plea,  and  then 
It  could  have  been  traversed.  The  plea  has 
been  sanctioned  by  the  court,  although  it 
contains  no  such  averment. 

2.  That  plaintiff  cannot  compel  the  trustee 
to  foreclose.  This  is  a  mere  allegation  of 
a  legal  conclusion,  and  Is  Inconsistent  with 
the  admitted  fact  that  the .  mortgage  was 
given  to  secure  tbe  principal  and  interest  of 
the  bonds.  As  tlie  facts  appear,  tbe  trustee 
could  be  compelled  to  foreclose. 

8.  That  the  mortgage  is  not  a  subsisting 
Hen,  and  has  been  canceled.  This,  again,  is 
a  mere  allegation  of  a  legal  result  It  Is  not 
shown  how  the  cancellation  was  effected, 
or  by  whom  authorized.  Tbe  facts  mosti 
Digitized  by^^OOglC 


228 


ATLANTIC  BEPORTEB.  YoL  8L 


OX.  3. 


lie  stated.  An  anftathorlzed  caiicdlatl<ni 
would  not  deprlre  bondholders  of  their 
remedy. 

4.  That  coupons  have  not  been  cancded, 
and  were  not  intended  to  be.  This,  again, 
is  a  legal  inference  from  facts  which  are  not 
disclosed  in  the  replication. 

5.  That  the  defendant,  on  or  abont  Janu- 
ary 1,  1892,  promised  to  par  the  said  cou- 
pons according  to  tlie  tenor  and  effect  there- 
of. This  is  a  new  promise,  different  from 
that  laid  in  the  declaratlcm,  and  is  therefore 
a  departure  In  pleading. 

6.  The  ctmclnsIOD  to  the  country  is  irarone- 
ous.   The  demurrer  should  be  sustained. 


STATE  (GREEN,  Prosecutor)  v.  SKOQVIST. 
(Supreme  Court  of  New  Jersey.    Feb.  23, 
1895.) 
Cross-examination. 
*    Where  a  plaintiff  had  testified  ttpou  di- 
rect examination  that  defendant's  cnttle  had 
committed  aereral  trespasses  upon  his  land,  and 
injured  his  crops,  his  damages  amounting  to  a 
certain  amount  of  money,  it  was  proper  to  ask 
him  upon  cross-examination  whether,  during  the 
period  coTerlng  these  trespasses,  the  cattle  of 
other  persons  had  not  also  trespassed,  and  in- 
jured his  crops. 
(Syllabus  by  the  Court.) 

Ontlorarl  to  court  of  common  pleas,  Middle- 
sex county;  Rice,  O'Gorman,  and  Freeman, 
Judges. 

Certiorari  by  the  state,  on  the  prosecution 
of  Albert  Green,  against  Lars  Skoqvlat,  to 
review  a  Judgment  in  favor  of  Skoqvlst.  Re- 
versed. 

Argued  November  term,  18J>4,  before  GAR- 
RISON and  REED,  JJ. 

O.  T.  Oowmhoven,  for  prosecutor.  H.  B. 
Cook,  fOT  defendant 

BEBD,  J.  This  action  waa  brought  by 
Skoqvlst  to  recover  damages  resulting  from 
the  trespasses  of  defendant's  cattle,  by  rea- 
son of  which  trespasses  plaintiff's  crops 
wore  mined.  On  the  trial,  Skoqvlst,  the 
plaintiff,  testified  on  direct  examination  to 
the  trespasses,  to  the  degree  of  injury  to  his 
crops,  and  to  the  money  value  of  the  dam- 
age doncL  On  cross-examination  he  was 
asked  by  defendant's  attorney  whether  he 
did  not  know  that  during  the  time  whereof 
he  had  complained  of  the  defendant  the  cattle 
of  other  people  than  the  defendant  had 
entered  upon  those  fields,  and  damaged  the 
crops.  He  was  also  asked  whether  he  did 
not  know  that  one  Coudert's  cattle  had 
trespassed  upon  the  lands,  and  for  which 
he  received  damages  from  Coudert  These 
questions  were  objected  to  as  not  a  proper 
cross-examlnalion. '  The  qnestlons  were  over- 
ruled, the  court  remarking  that  the  defend- 
ant would  have  an  opportunity  to  establish 
this  upon  his  defense.  We  think  that  in  so 
ruling  the  court  committed  error.  The  ques> 
tions  propounded  on  cross-examination  weza 


directly  related  to  the  Bubject-matter  of  the 
testhnoi^  of  the  witness,  ddlvered  npim  his 
direct  examination.  The  witness  had  testi- 
fied to  the  kind  and  d^ree  of  damage  done 
to  his  crops  by  the  several  trespaaaes  of  de- 
fendant's catti&  The  questions  asked  od 
t»rt  of  the  defendant  were  to  show  that 
during  the  period  covered  1^  these  trespasses 
the  crops  bad  been  injured  by  other  tres- 
passes. This  was  relevant  tor  the  purpose 
of  raising  an  Inference  that  a  part  of  the  Is- 
jury  attributed  to  the  defendant's  cattle  was 
in  fact  done  by  the  cattle  of  others.  The 
court,  in  announcing  that  the  defendant 
would  have  an  opportunity  to  estaliUsh  this 
upon  his  defense,  properly  recosnUed  the 
relevancy  of  the  testlmtniy.  If  It  was  rde- 
vant  at  all,  It  was  certainly  proper  to  es- 
tablish it  by  the  idaintiff,  who  had  sworn 
to  all  the  elements  that  went  to  make  out 
hla  case,  namely,  the  trespasses,  the  injury, 
and  the  amount  of  damages.  The  cross-ei- 
amlnatlon  waa  directed  to  the  question  of 
damages,  and  was  entirely  proper  for  the 
purpose  of  modifying  the  force  ot  the  direct 
testimony  of  the  witness  upon  that  point 
Judgment  must  be  reversed,  and  the  case 
remitted  to  the  common  pleas. 


STATE  (DE  WITT  et  al.,  Pzoaecntors)  t. 
MAYOR,  ETC.,  OF  BOROUGH 
OF  RUTHBRFOBD. 
(Supreme  Court  of  New  Jwaey.    Feb.  23L 
18^) 

Fdblio  iMraovmaTB— AsasssMSHT— IlHLienrT 

BXECUTIOK. 

The  expenses  incurred  in  ansuccessfullr 
defending  suits  brought  against  a  t>orou(:h,  be- 
cause of  its  illegal  and  negligent  acts  in  ex- 
ecuting a  public  improremeat,  cannot  be  spedat 
ly  assessed  as  a  part  of  the  cent  sndi  im- 
provement 
(Syllabus  by  the  Court.) 

Certiorari  the  state,  at  the  juosecntlim 
of  James  M.  De  Witt  and  others,  against  the 
mayor  and  common  council  of  the  borough 
of  Rutherford,  to  review  an  assessment  for 
the  cost  of  grading  Sylvan  street  from  Vatk 
avenue  to  Flerpont  avenue.  ABsessment 
modified. 

Argued  November  term.  1894,  before  OAB- 
RlbiuN  and  REED.  J  J. 

Addison  Ely,  for  prosecutors.  Shafer  A 
Miller,  for  defendant 

REED,  J.  The  attack  upon  this  asaess- 
ment  is  confined  to  the  right  of  the  mayw 
and  common  council  to  Include,  in  tbe 
amount  of  cost  assessed,  certain  ttens  of 
expense.  The  power  under  which  the  pres- 
ent assessmoit  was  made  is  found  In  the 
Laws  of  1SS7  (page  12Q).  8ectl<«  4  ot  & 
supplement  to  "An  act  tor  the  formation  of 
borough  govemmoita"  provides  that  the 
mayor  and  commtui  council  shall  ascertain 
the  whole  amount  of  the  cost  and  expenses 
of  an  improvement,  aii^  shall  cause  to  be 
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made  8  Just  and  eqaltable  asacssmcnt  there- 
of upon  the  lands  benefited.  It  provides 
that  the  excess  of  cost  over  special  beneuts 
eball  be  paid  out  of  the  general  road  tax. 
In  making  np  the  a^regate  sum  of  the  cost 
of  the  present  Improvemeat,  we  think  that 
th«  mayor  and  common  couucll  hare  includ- 
ed items  which  were  not  legitimate  expenses. 
First,  the  borough  attempted  to  open  Sylvaa 
street  across  the  lands  of  one  Poillon,  with- 
out* taking  proceedings  to  condemn.  This 
resulted  In  a  suit  In  chancery  to  restrain  the 
borough,  which  suit  was  dismissed  after  the 
borough  purchased  from  Poillon  the  right  to 
open  the  street  across  his  lands.  The  sum 
of  f51.75,  paid  by  the  borough  to  a  lawyer 
for  bis  serrices  In  said  suit,  Is  Included  as  a 
part  of  the  cost  of  the  Improvement  Again, 
the  borough  was  unsuccessful  In  a  litiga- 
tion growing  out  of  the  making  this  im- 
provement with  one  Anna  B.  Ware.  The 
expenses  of  this  litigation,  consisting  of 
counsel  fees,  costs,  and  disbursements,  were 
included  in  the  estimate  of  costs,  amount- 
ing to  $3&1.87,  with  an  addlUonal  $75.26  for 
the  '  plainttCTs,  costs  paid  by  the  Isorougb. 
In  addition  to  this  expense  gi'owing  out  of 
this  suit,  there  was  put  in  the  estimate  the 
aum  of  $54  tor  other  disbursements  and  work 
made  necessary  by  It  Again,  the  litigation 
rendered  entirely  useless  an  excavation  of 
2,000  cuuic  yards,  at  an  exi>ense  of  $360. 
Again,  it  Is  agreed  that  $94  represented  the 
expense  of  all  the  engineering  work  neces- 
sary had  there  been  no  litigation.  We  think 
all  this  litigation  had  its  origin  In  the  illegal 
and  negligent  acts  of  the  borough  authori- 
ties, and  the  expense  arising  from  their  fault 
cannot  be  visited  upon  the  owners  of  prop- 
erty in  the  way  of  special  assessments. 
These  disbursements  were  not  a  part  of  the 
legitimate  cost  and  expenses  of  the  improve- 
ment The  expenses  for  engineering  In  ex- 
cess  of  $94,  and  all  of  the  Items  for  counsel 
fees,  costs,  disbursements,  and  expenses  al- 
ready mentioned,  should  be  stricken  from 
the  amount  to  be  assessed.  The  other  items 
to  which  obJecUons  were  made,— namely,  the 
expense  for  grading  the  squares  where 
Sylvan  street  was  intersected  by  cross 
streets,  and  the  charge  for  the  services  of 
the  commissioners,— we  think,  are  unobjec- 
tionable. 

I  may  remark  that  the  point  made  upon 
the  argument  by  the  counsel  of  the  borough 
that  the  {letitioners  for  this  improvement 
were  estopped  by  the  presentation  of  such 
petition  from  Questioning  the  items  now 
stricken  out  Is  without  any  substance.  The; 
petititmed  for  an  Improvement  to  be  execnt 
ed  and  paid  for  in  the  statutory  method,  and 
they  stand  npon  the  same  footing  as  any 
onpetitionlng  landowner  In  respect  to  theli 
right  to  test  the  legality  of  the  amount  which 
ttiey  are  called  upon  to  pay.  There  Should 
be  deducted  from  the  entire  amonnt  assessed 
the  totality  of  the  above  sums  Improperly 
tnclnded.   iDaamncta  u  the  entire  amonnt 


was  specially  assessed,  and  so,  in  tlie  Judg- 
ment of  the  commissioners,  the  properties 
were  specially  benefited  to  the  amoimt  as- 
sessed, and  Inasmuch  as  th^e  seems  tc  be 
no  question  aa  to  equitable  apportionment 
of  said  sum  to  the  several  pieces  of  property 
assessed,  it  follows  that  a  proportionate 
abatement  from  each  assessment  of  such 
amounts  as  will,  in  the  aggregate,  equal  the 
totality  of  the  items  improperly  included  in 
the  assessment,  will  preserve  the  rights  of 
all  parties.  This  is  a  matter  of  mere  com- 
putation, and,  unless  agreed  upon,  it  will 
be  referred  to  a  commissioner  to  SBcertaln 
and  i-eport 


MURPHT  T.  BOARD  OF  CHOSEN  PREB- 
HOLDERS  OF  MERCER  COUNTY. 
(Supreme  Court  of  New  Jersey.    Dec  81, 

Dbath  bt  Wuo^ieruL  Aor— Sdit  AO&ntsT  Boaso 

or  CH09EK  FKBBBOLDEKt)— DBFECTIVB  BKIDOB. 

1.  The  term  "corporation,"  as  contained  In 
the  first  section  of  the  act  entitled  "An  act  to 
provide  for  the  recoverr  of  damages  in  cases 
where  the  de&th  of  a  person  Is  caused  by  wrong- 
ful Bct,  Dcjrlect  or  default,"  approved  March  3, 
1848  (Revision,  p.  294),  includes  within  its 
nieanio^r  the  boards  of  (diosen  freeholders  of 
the  reflpective  counties  of  this  state,  as  public 
rorporntions,  bavim;,  by  tiie  act  of  i860  (Id.  p. 
86,  §  1),  imposed  upon  them  a  liability  for  dam- 
ages for  personal  iDjuriea  occasioned  by  their 
□eslect  to  erect,  rebuild,  or  repair  bridges  in 
such  manner  as  not  to  be  dangerous  to  public 
travel  over  them,  and  that  bv  reason  of  such 
neglect  such  boards  become  liable  in  damasres 
whenever  the  death  shall  be  caused  by  tvuA 
neglect. 

2.  The  act  of  1848,  to  which  rofercnce  is 
made,  called  the  "Death  Act"  was  inteuded  to 
give  a  right  of  action  thereunder  against  per* 
sons  or  corporations  apoa  whom  a  liability  was 
imposed  if  death  had  not  ensued;  and  in  the 
absence  of  any  lanftnage  in  the  act  which,  either 
expressly  or  impliedlf.  excludes  public  corpora- 
tions, it  is  upon  principle  clear  that  they  aro  In- 
cluded withm  the  provisions  of  the  statute, 
which,  helnfr  remedial,  must  in  its  nature,  be 
liberally  and  beneficially  interpreted. 

(Syllabus  by  the  Court) 

Action  by  Catharine  Murphy,  administra- 
trix, against  the  board  of  chosen  freeholders 
of  the  county  of  Mercer.  Demurrer  to  declara- 
tion overruled. 

Argued  at  February  term.  1S94,  before  the 
CHIEF  JUSTICE,  and  VAN  SYCKBL,  GAK- 
RISON,  and  LIPPINCOTT,  JJ. 

W.  D,  Holt,  for  plaintiff.  Edwin  Robert 
Walker,  f<M:  defendant 

LIPPINCOTT,  J.  This  Is  a  suit  by  tbe 
plaintiff,  as  administratrix  of  her  deceased 
husband,  against  the  d^eodant,  to  recover 
damages  for  his  death,  alleged  to  have  arisen 
by  reason  of  the  negligence  of  the  defend- 
ant as  a  public  corporation.  The  declaration 
avers  that  on  the  31st  day  of  October,  18&1, 
the  deceased,  while  a  traveler  on  Olden  ave- 
nne^  In  the  city  of  Trenton,  passed  off  a  draw- 
bridce  maintained  by  the  defendant  on  said 
avenue,  wblcb  la  a  public  street  ^^^f^'^'^ 
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over  the  Delaware  &  Rarltan  Canal,  and  fell 
Into  the  canal,  and  was  drowned;  and  that  the 
cause  of  such  death  was  that  the  said  bridge 
was  so  constructed  and  maintained  that  the 
connection  formed  by  the  bridge  (said  bridge 
when  closed  forming  a  part  of  the  highway 
across  said  canal)  between  the  two  parts 
of  Olden  avenue  became  and  was  removed, 
and  that,  when  said  bridge  was  swung  around 
to  allow  such  vessels  as  navigated  the  canal 
to  pass,  part  of  tlie  said  bridge  projected  over 
the  water  In  said  canal,  so  that  passengers 
on  the  said  part  of  the  said  bridge  passing 
towards  the  said  canal.  If  they  passed  to  and 
off  the  end  of  the  said  part  over  the  said 
canal  would  fall  into  the  canal,  and  that  the 
said  defendant  in  the  nighttime,  when  the 
said  bridge  was  opened  for  vessels  to  piiss  the 
said  bridge,  negligently  Buffered  the  und  of 
said  bridge,  where  it  projected  over  the  said 
canal,  to  be  without  a  pai-apet,  railing,  fence, 
or  contrivance  to  prevent  persons  passing 
along  and  ov^  said  bridge,  towards  the  said 
cnnnl,  from  passing  off  the  same  into  said 
canal,  and  without  any  light,  watch,  or  con- 
trivance to  warn  persons  passing  along  and 
over  said  bridge,  and  along  said  highway,  of 
the  disconnection  of  the  said  bridge  and  the 
said  highway,  caused  by  the  opening  of  said 
bridge,  by  means  whereof  the  decedent,  on 
October  31,  1891,  passed  to  the  end  and  off 
tiie  said  part  of  said  bridge  into  the  said 
caual,  and  was  thereby  drowned.  The  de- 
fendant demurs  to  the  declaration  upon  two 
grounds:  First,  that  In  form  the  declara- 
tion does  not  state  a  cause  of  action;  and, 
secondly,  upon  the  ground  that  the  defendant, 
being  a  public  corporation,  is  not  liable  for 
damages  arising  from  an  immediate  death  re- 
sulting from  the  negligent  Cbnduct  of  such 
corporation. 

It  is  clear  that  it  was  the  duty  of  the  board 
of  cbosen  freeholders  of  the  county  of  Mercer 
to  construct,  maintain,  and  keep  this  bridge 
over  this  canal  in  a  safe  condttlon  for  public 
travel  over  it.  This  is  conceded  by  the  de- 
fendant The  general  statute  (Revision,  p. 
86,  9  9)  provides  that  "in  all  cases  where  a 
township  or  the  board  of  chosen  freeholders 
of  a  county  are  chargeable  by  law  with  the 
erection,  rebuilding,  or  repair  of  any  bridge 
or  bridges,  and  the  said  township,  or  board 
of  chosen  freeholders  shall  wrongfully  neg- 
lect to  erect,  rebuild,  repair  the  same,  by 
reason  whereof  any  person  or  persons  shall 
receive  Injury  or  damage  In  his  or  their 
persons  or  property,  he  or  they  may  bring 
tils  or  their  action  of  trespass  on  the  case 
Against  the  said  township,  or  said  board 
of  chosen  freeholders,  as  the  case  may  be, 
and  recover  judgment  against  them  to  the 
extent  of  all  such  damage,  sustained  as  aftve- 
sald,  which  said  Judgment  shall  be  paid  by 
ihe  township  or  county  as  the  case  may  be.** 
Under  this  statute,  the  defendant  would  be 
Hable  for  neglect  In  the  erection  or  rebuild- 
ing of  said  bridge,  and  also  vn&er  this  act 
liable  tor  any-  negligent  want  of  repair,  at 


for  any  neglect  to  keep  the  same  In  a  safe 
condition  for  public  travel.  The  declaration 
here  shows  the  respect  in  which  the  defend- 
ant neglected  to  keep  the  bridge  In  a  safe  con- 
dition, and  whether  that  negligence  consisted 
In  a  faulty  construction  of  the  stractnre  or 
want  of  proper  repair  would  be  of  little  ma- 
teriality, save  in  the  manner  of  proof  to  dem- 
onstrate the  nature  of  the  negligent  conduct 
of  the  defendant;  therefore  no  question  arises 
here  in  relation  to  the  duty  of  the  defendant 
to  construct  and  maintain  this  bridge  in  a 
safe  condition  for  public  travel.  The  defend- 
ant, as  a  public  corporatltm,  was  bound  to 
build,  rebuild,  and  keep  In  repair  this  bridge 
with  a  view  to  the  safety  of  persons  and 
property,  and  its  liability  for  damages  ensued 
whenever  it  neglected  the  duty  imposed  upon 
it  by  the  statute.  It  has  been  held  that  It  Is 
not  necessary  that  actual  notice  should  have 
been  given  of  the  unsafe  condition  of  a  bridge 
to  the  authorities  charged  witb  the  dTity  of 
Its  repair,  or  that  they  should  have  actual 
knowledge  of  the  dangerous  condition  of  the 
bridge,  in  order  that  liability  to  damage  be 
established.  If  it  was  originally  a  faulty  or 
negligent  construction,  the  defendant  would 
have  tieen  responsible,  without  other  notice; 
and,  if  a  repair  was  necessary  In  order  to 
render  It  safe,  the  defendant  was  bound  by 
the  rule  of  taw  that  if,  by  the  exercise  of 
ordinary  care  and  due  diligence,  the  defect 
could  have  been  discovered,  It  is  sufflclent  to 
cause  liability  for  damages  by  reason  of  the 
neglect  to  repair.  Ripley  v.  Freeholders.  40 
N.  J.  Law,  45;  Jernee  v.  Freeholders  Mon- 
mouth Co..  62  N.J.  Law,  558,  21  Ati.  295;  Free- 
holders of  Morris  Co.  v.  Hough,  55  N.  J.  Law, 
628,  28  Atl.  86,  and  cases  dted.  The  declara- 
tion, therefore,  so  far  as  Ita  formal  averments 
are  concerned,  dlsp'ays  a  sufflclent  can^e  of  ac- 
tion. 

But  a  more  Important  question  arisen  up- 
on this  demurrer.  It  is  insisted  that  the 
defendant,  as  a  public  corporation,  is  not 
answerable  for  damages,  by  reason  of  this 
death,  >to  the  plaintiff  herein.  It  is  Insisted 
by  the  defendant  that  the  word  "corpora- 
tion," used  in  the  act  entitled  "An  act  to 
provide  for  the  recovery  of  damages  In 
cases  where  the  death  of  a  person  is  caused 
by  wrongful  act,  neglect,  or  default,"  ap- 
proved March  3,  l&iS  (Revision,  p.  2»+,  { 
1),  has  no  application  whatever  to,  and  does 
not  Include  within  its  meaning,  public,  mu- 
nicipal, or  quasi  municipal  c(H-porations; 
and  •that  the  defendant,  being  a  quasi  public 
corporation,  is  not  within  <tbe  provisions  of 
the  act;  and  that,  therefore.  It  Is  not  lia- 
ble in  damages  on  account  of  the  death  of 
the  plalnttfTs  Intestate,  no  matter  what  its 
n^llgence  Id  the  respect  charged  may  have 
been.  It  Is  insisted  that  only  pi4vate  cor- 
porations are  within  ita  provisions.  This 
questfott  arising  under  this  stait^  does  not 
appear  to  have  been  judicially  discussed  or 
determined  in  this  state.  The  flrat  section 
of  this  statute  provides:  "WJ^^^  the 
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death  of  a  peraon  sball  be  caused  by  wrong- 
ful acti  neglect  or  defitolt,  and  tiie  act, 
uefflect,  or  default  la  anch  aa  would.  If 
death  bad  not  enaoed,  bare  entitled  the 
party  Injured  to  maintain  an  action  and  re- 
cover damagea  In  respect  thereof,  then  and 
In  every  aucb  caaa  the  pwaon  who,  or  the 
corporation  which,  would  have  been  lia- 
ble If  death  bad  not  ensued,  shall  be  liable 
to  an  acdm  for  damages,  notwithstanding 
the  death  of  the  person  injured,  although 
the  death  tiiall  hare  been  caused  under 
such  clrcumstancea  aa  amount  In  law  to 
felony."  In  the  case  ctf  Pell  t.  Mayor,  etc, 
of  Newark,  40  N.  3.  Law,  70,  Mr.  Justice 
Van  Syckei,  in  giving  construction  to  the 
ammded  constitution  of  this  state,  held  that 
the  wi>rd  "coqmratlon,"  aa  used  tai  article 
1.  par.  18,  used  and  Intended  In  the 
sense  of  a  private  corporation;  but  this 
constmctton  was,  In  view  of  other  clauses 
of  the  constitution,  expressly  referring  to  pub- 
lic corporations,  and  which  demonstrated 
clearly  that  the  two  classes  of  corporatlona, 
public  and  private,  were  dealt  with  In  ex- 
press terms,  aa  distinct  from  each  other, 
and  such  provialmis  were  made  aa  to  both 
as  were  deemed  necessary  and  desirable, 
and  thua  there  runalned  no  reason  fbr  con- 
stmctton aa  to  the  meaning  of  the  term 
"conwratlona,"  aa  used  in  that  connection. 
The  case  of  Groaao  v.  Ballroad  Go.,  00  N.  J. 
lAW,  317,  13  Atl.  233,  la  insisted  uptm  as  ui 
authority  contrary  to  the  position  of  the 
plaintiff  here,  that  the  language  of  the  act, 
In  the  use  of  the  word  "corporation,"  ex- 
tends ita  provi8i<me  to  such  public  corpora- 
ticma  as  boards  of  chosen  freeholders  of 
the  reQecttve  counties.  In  that  case  Mr. 
Justice  Magle  has  given  a  thorough  exam- 
Inaitlon  of  the  queetlon  whether,  at  com- 
mon law,  an  actlra  would  lie  for  damagea 
caused  by  an  immediate  death  of  a  hu- 
man being;  and  concludes  that  no  such  ac- 
tion could  be  maintained,  and  that  the  rule 
of  the  common  law  had  been  adopt^  In 
this  country,  and  that  whatever  was  its 
origlaal  leaatm,  or  whether  U  had  ceased 
or  not,  it  could  not  now  be  disregarded  or 
annulled  by  the  courta,  but  if  injurious  its 
repeal  or  modification  must  be  sought  from 
the  leglalature.  The  exact  question  In  that 
case  waa  whether,  under  the  statute,  an  ac- 
ti(m  would  lie  for  an  Injury  or  damages 
suffered  by  tbe  husband  by  reason  and  as 
the  result  nt  an  Immediate  killing  of  the  wife; 
and  it  was  hdd  that  the  right  of  action  was 
given  for  the  benefit  of  the  widow  and  tbe 
next  of  kin,  but  not  for  the  benefit  of  the 
husband,  and  that  any  right  of  action  for 
the  benefit  of 'the  huaband,  by  reaaon  of  the 
immediate  death  ot  the  wife,  waa  omitted 
by  the  language  of  the  aot,  and  therefwe 
not  given,  and  that  ita  omission  was  no 
Indication  ot  the  existence  of  the  right  at 
(»mmon  law.  It  will  at  once  be  perceived 
that  tbe  prindplea  laid  down  in  that  case 
can  have  oo  applioatkm  to  the  question  here 


presented.  The  statute  (Revision,  p.  86,  I 
9)  provides  for  a  liability  of  the  boards  of 
diosen  freeholders,  arlalng  frcon  neglect  to 
erect,  rebuild,  or  repair  a  bridge,  which  bur- 
dens are  Imposed  by  this  statute  upon  these 
public  corporatlona,  and  regard  must  be 
had  to  this  act  In  determining  whether  the 
death  act  applies  to  such  corporatlona.  Tbe 
language  of  tbe  death  act  is  clear  and  ex- 
press that  the  "person  who,  or  tbe  corpora- 
tion which,"  whose  neglect  or  d^ult  was 
the  cause  of  tbe  death,  ahould  be  liable  as 
they  would  have  been  UaUe  for  Injuries  so 
caused  If  dea£b  had  not  ensued.  Thus, 
within  the  terms  <^  the  act,  regarding  the 
statute  Imposing  the  burden  of  building,  re- 
bidlding,  and  r^ulring  bridges  on  the 
boarda  of  chosen  freeholders,  and  liability 
tor  neglect  or  default  In  this  respect,  they 
are  brought  within  the  provisions  of  the 
dearth  act  This  death  act  is  a  remedial 
statute,  to  be  conatmed  liberally,  for  the 
suppression  of  the  mischief  existing  hi  the 
common  law  and  ttie  advancemoit  of  tbe 
remedy  (1  Bl.  Comm.  pp.  86,  87);  and  being 
thus  remedial  in  its  charaoter,  and  subject 
to  libeml  extrai^on  In  construction,  it  would 
be  naiturally  applicable  to  that  class  of  per^ 
sons,  and  those  classes  of  corporations,  up- 
on whom  a  liability  for  injuries,  when 
death  does  not  ensue,  caused  by  neglect,  Is 
Imposed;  and  as  the  statute  Imposes  such 
liability  upon  tiie  boarda  of  choaen  free- 
holders of  the  respective  countiea,  in  respect 
to  their  duties  in  relation  to  the  erection  and 
repair  of  bridges,  it  would  be  an<mialoaB  to 
exclude  them  from  the  provlaiona  oit  the 
law.  Besldea,  the  word  "corporations,"  In 
Ita  general  and  ordinary  aense,  embracea 
both  public  and  private  corporatlona;  and 
there  la  nothing  In  tbe  language  or  spirit 
of  the  statute  which  narrows  or  restricts 
this  general  meaning,  and  confines  It  to 
any  one  class  of  corporations.  The  act  Is 
Intended  to  give  a  right  of  action  against 
persons  or  corporations  against  whom  a  lia- 
bility existed  if  death  had  not  ensued,  and. 
In  the  absrace  of  any  language  In  the  act 
which  either  expressly  or  impliedly  excludes 
public  corporations,  it  would  upon  principle 
be  clear  that  they  were  Intended  to  be,  and 
are.  Included  within  the  provisions  of  the 
act,  which  in  Its  nature  must  be  liberally 
and  beneficially  interpreted.  If  otherwise 
Interpreted,  its  inherent  import  would  be  re- 
stricted, and  tbe  remedy  therein  provided 
be  materially  impaired.  A  suable  wrong, 
committed  by  a  public  corporation,  should 
not  become  remediless  by  the  death  of  the 
person  injured.  In  this  case  thwe  exists 
no  circumstance  upon  which  such  a  restric- 
tion could  be  baaed  in  order  to  diminish  by 
construction  the  natural  meaning  and  force 
of  the  terms  used  In  the  statute.  In  the 
construction  of  a  remedial  statute  the  rule 
is  to  avoid  all  subtle  inventions  and  eva- 
sions ftff  the  ocmtinuance  of  the  mischief 
and  denial  of  tbe  remedy,  et  pro  privato 
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Gommodo.  daty  ttf  the  court  !■  to 

add  force  and  life  to  the  cure  and  remedy, 
accordins  to  the  tme  Intent  of  the  maker 
of  the  act,  pro  bono  publico.  Heydon's 
Case,  3  Coke,  7;  Plowd.  205;  Vanhome  t. 
Dorrance,  2  Dall.  31&  This  act  is  In  the 
highest  sense  remedial,  and  Is  entitled  to  re- 
ceive the  liberal  ccmatructlon  which  apper- 
tains to  such  staitateB,  Its  object  was  to 
abolish  the  harsh  and  technical  role  of  the 
common  law,  "Actio  personalis  morltni  cum 
persooo."  Haggerty  r.  Railroad  Go.,  31 
N.  J.  I^w,  349.  In  statutes  relating  to  the 
creation  of  corporations,  and  to  the  grant 
of  the  ordinary  franchises  to  them,  undoubt- 
edly the  term  "corporation,"  by  proper  con- 
■trucUoB,  must  be  confined  to  private  cor* 
pcwatlone;  but  aU  writers  divide  the  gen- 
eral term  *'corpon.tkm"  into  those  which 
are  privaite  (mly,  formed  voluntary  agree- 
ment for  ^vate  purposes,  and  those  which 
ore  cr^tted  by  the  state  for  the  purposes  of 
gOTOTimeat  and  management  of  pubUc  af- 
fairs, which  are  public  or  quasi  public  oor^ 
porations;  and  In  any  remedial  statute  the 
term  "corporation^^'  Includes  all  dasses  of 
corporations,  and  it  la  difficult  to  perceive, 
upon  aivlylus  the  l^al  rules  ot  conatruc- 
tlon,  why  the  term  should  not  be  extended 
to  every  chantoter  at  corporations  which 
can  be  created  tiy  le^slatlve  power,  and 
which  may  have  Imposed  upon  them  du- 
ties for  the  breach  of  which  a  liability  for 
damages  for  personal  Injuries  in  law  arises. 
It  cannot  be  doubted  that  the  le^laiture  by 
this  reonedial  statute  intwded  to  include 
all  classes  <^  corporations,  prlvnte  and  pub- 
Uc, as  well  as  those  of  a  quasi  public  cbar* 
acter,  whenevor  by  law  a  doty  was  im- 
posed upon  them  the  neglect  of  which  cre- 
ated a  liability  to  awwer  in  damages  tor  in- 
juries occasioned  In  the  person  by  reason  of 
such  neglect  of  duty.  The  couclosimi  is  that 
this  action  is  sustainable  against  the  board 
of  chosen  freeholders^  the  defendant,  as  a 
public  or  quad  public  corporation,  and  that 
the  declaration  shows  a  legal  cause  of  ac- 
tion. The  demurrer  Is  therefore  overruled, 
with  costs  to  the  plaintiff. 


FBEEDMAN  v.  SAKDKNOP  et  aL 

(Court  of  GhanceiT  of  New  Jeney.    Feb.  27, 
1895.) 

Hkobhtiob*  LiBKS— Filins  Co:muor. 

Where  a  house  !■  built  by  contract,  and 

it  Is  necessary  to  refer  to  the  apecificationB  to 
ascertain  what  part  of  the  labor  Is  to  be  per- 
formed or  what  materials  are  to  be  fumisned 
by  the  contractor,  the  specifications  shoald  be 
filed  with  the  contract;  bat,  if  the  contract 
proridea  that  the  contractor  shall  do  all  the 
work  and  furnish  all  the  muteriali,  it  Is  not 
necessary  to  file  the  specifications. 

(Syllabus  by  the  Court) 

Bill  by  Abraham  Freedman  against  Anton 
Sandkuop  and  otberiL  On  motion  to  dlastdve 


injunction,  heard  on  blU.  answers,  and  copy 
of  contiact.  Denied. 

George  P.  Bust  and  Thomas  M.  Moore,  for 
the  motion.  William  W.  Watson,  opposed. 

McGIIiL,  Ch.  It  appears  by  the  bill  that 
the  complainant  mtered  into  a  contract  in 
writing  with  the  defoidant  Sandfcnop  In 
April,  ISM,  by  which  the  latto-  became  bound 
to  "well  and  sufficiently  erect  and  finish 
the  new  bniiding  to  be  erected"  on  Dayton 
avenue,  in  the  dty  of  Fassale,  '^axreeably  to 
the  drawings  and  spedflcatliHis  made  by  C. 
Kevltt;"  and  to  "find  and  provide  such  good, 
pn^r,  and  suffldent  materials  <a  all  kinds 
whatsoever  as"  should  "be  pnqwr  and  suffi- 
cient for  the  comidetlng  and  finishing  all  the 
plumbing,  carpentering,  mason,  painting, 
tinning,  and  other  works  of  said  building 
mentiwed  in  the  q;>ecificationa."  The  con- 
tract contained  further  provlslonfl:  among 
others,  that  in  case  the  health  authcnities  of 
the  city  of  Passaic  slurald  oompd  changes 
or  alterations  in  the  plans  at  apectfi-catfons 
of  any  work  which  should  be  done  In  and 
about  the  erection  of  the  building,  Sandkuop 
would  make  all  such  alterations  and  changes 
at  his  own  expense;  and  that  tf  at  any  time 
during  the  pn^fress  of  the  work  the  gchii- 
platnant  should  request  any  alteratlottB  of, 
additions  to,  or  omissions  from  the  contract, 
they  were  not  to  affect  or  make  the  cwitract 
void,  but  wra«  to  be  added  to  or  deducted 
from  its  amount,  as  the  case  might  be,  by  a 
fiUr  and  reaswable  valuation.  Several  pa> 
sons  famished  labor  and  materials  to  Sand- 
fcnop during  the  erection  of  the  building,  for 
which  they  subsequently  demanded  payment 
ttom  the  complainant,  and  for  which  they 
now  threaten  to  claim  Hens  upon  the  build- 
ing. These  claims  aggregate  in  amount  to 
about  91«80(^  while  the  entire  sum  renmlnhig 
due  to  Sandknop  is  about  11,250.  Assumlog 
that  the  amtract  protects  him  from  hm 
claims,  the  complainant  has  paid  the  $t23fy 
Into  \hlB  court  In  this  suit,  commenced  bj 
htm  against  the  contractor  and  claimants,  by 
which  he  seeks  to  compel  them  to  interplead, 
and  have  their  respective  righto  In  the  fund 
settled.  He  has  procured  an  injunctlni, 
which  restrains  them  from  proceeding  at  lav 
against  him,— the  injnnctlwt  which  the  de- 
fendants now  move  to  dissolve.  The  stat 
ute  provides  that  when  any  building  AaU  be 
erected,  in  whide  os  in  part;  by  caatiaet  Id 
writing.  It  idiall  be  Ihible  to  the  oontractor 
alcme  for  work  dcme  or  materials  furnished 
in  pursuance  of  the  contract,  provided, 
among  other  things,  the  contract  be  filed.  P. 
L.  1882,  p.  858.  Thweby  it  la  |»escrtbed 
that  when  tiie  owner  of  a  building  oontcat^ 
In  writing  for  the  penlormance  of  work  in  tbe 
erecticm  of  that  building,  the  cantractor  alone 
shaU  have  a  llm  for  the  woflc  done  and  ma- 
terials furnished  in  i»erformance  of  the  con- 
tract, if,  among  oOier  things,  the  cmtract  be 
filed.  One  reason  why  the  ocmtmct  Is  re- 
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quired,  to  be  filed  la  that  any  one  performing 
labor  or  funilsbing  materials  in  tbe  erection 
of  the  building  may,  upon  examining  the 
files,  know  precisely  what  worit  the  cwitract- 
or  is  to  do,  and  therefore  the  extent  to  which 
the  building  is  exempt  from  a  Hen  by  him 
for  the  work  he  may  do  and  the  materials 
he  may  furnish,  and  consequently  how  he 
should  limit  any  credit  he  may  conclude  to 
give.  If  the  contract  refera  to  plans  and 
specillcatlons  of  the  work,  and  it  is  necessary 
to  examine  them  In  order  to  ascertain  how 
muL-h  of  the  building  the  contract  covers,  to 
complete  the  notice  contemplated  by  the 
statute,  they,  also,  must  be  filed.  Ayres  t. 
Bcverc.  23  N.  J.  Law,  474;  Babbitt  v.  Con- 
dun.  27  J.  Law,  102;  Budd  v.  Lucky,  28 
N.  J.  Law.  4Sl;  Phnlott  t.  Hall,  55  N.  J.  Law, 
102.  26  AU.  94. 

In  tbe  present  case  It  appears  that  the  con- 
tract -with  Sandknop,  referring,  as  has  been 
seen,  to  specifications,  was  filed,  but  that  the 
specmcatlons  were  not  filed.  The  defend- 
ants rely  upon  this  omission  to  Justify  their 
insistment  that  the  building  is  not  exempt 
from  liens  for  th^  claims.  It  is  perceived 
tliat  tbe  question  Is  resolved  to  this:  la  it 
necessary  to  examine  the  specifications  re- 
ferred to  in  tbe  contract  with  Sandkn<9  to 
ascertain  how  much  of  tlie  work  and  mate- 
rials In  tbe  erection  of  the  complainant's 
building  It  covers?  If  It  is  necessary,  the 
contract  was  not  properly  filed,  and  tbe 
claimants  have  their  liens,  and  cannot  be 
obliged  to  look  to  the  fund  In  court  As  has 
been  seen,  the  cwtract  required  that  Sand- 
knop was  to  Bulllclently  "erect  and  finish" 
the  building  agreeab^  to  tbe  speclflcatkMiiB, 
and  provide  all  kinds  of  materials  for  the 
"completing  and  finishing"  all  works  of  the 
building  "metttl<med  In  the  siMclflcations." 
If  tbe  health  authorities  should  require 
changes  In  any  work  'in  and  about  the 
erection  of  the  building,"  be  was  to  make 
the  additions,  alterations,  and  changes  at 
his  own  expense.  If  tbe  complainant  should 
desire  additions  to  or  omissions  from  tbe 
contract  worlE,  they  were  to  «Hne  within 
the  contract  and  be  added  to  It  or  subtracted 
from  tbe  spedfled  work,  and  not  affect  or 
make  void  the  contract.  It  Is  plain,  to  my 
mind,  that  tbe  contract  contemplated  that 
Sandknop  waa  to  do  all  the  work  and  fur- 
nish all  the  materials  necessary  to  complete 
the  building.  He  was  to  "erect  and  finish" 
It.  It  Is  true  tbat  the  work  primarily  con- 
templated was  described  and  particularized 
In  plans  and  specifications.  That  was  be- 
cause, between  the  contracting  parties,  those 
plana  and  specifications  were  necessary  to  de- 
termine the  character  ct  the  erection.  But 
they  did  not  limit  tbe  contract  That  was 
made  elastlt^  so  as  to  go  beyond  them,  and 
rover  all  work  In  tbe  erection,  by  providing 

that  if,  at  tbe  owner's  pleasure,  there  should 
be  additions  to,  omissions  from,  or  changes 
la  the  specified  work,  the  changes  and  addi- 
tions were  to  be  within  tbe  contract  In 


short,  whatever  the  contractor  was  to  do  he 
was  to  do  under  the  contract  How,  under 
these  circumstances,  would  examinatton  of 
the  specifications  more  clearly  show  the  ex- 
tent of  the  work  which  the  contractor  was  to- 
do  upon  that  building?  All  that  be  would 
do  would  be  done  under  the  contract.  In 
Ayres  v.  Revere  the  builder  was  to  find  and 
provide  all  materials  according  to  the  plans 
and  specifications,  except  where  it  was  oth- 
erwise stipulated,  expressed,  or  agreed  In  the 
specifications;  and  there,  of  course,  tbe  ex- 
tent of  his  obligation  could  not  be  ascer- 
tained unless  reference  was  had  to  the  speci- 
fications. In  HIU  V.  Carlisle,  14  N.  J.  Law  J. 
114,  the  contractor  was  to  provide  materials 
for  completing  and  finishing  all  the  "mason 
and  other  work"  of  the  building  "mentioned' 
In  tbe  masMi's  specifications."  This,  too,, 
was  manifestly  a  contract  limited  to  part  of 
the  work  on  the  building,  which  part  could 
be  ascertained  only  by  Inspection  of  the 
specifications.  So,  in  Plmlott  v.  Hall,  the 
contract  was  expressly  limited  to  the  mason 
work  mentioned  in  the  specifications,  not  to 
all  mason  v<ak  that  should  be  done  In  the 
building.  In  each  of  those  cases  it  was  prop- 
erly held  to  be  necessary  to  file  the  specifica- 
tlmis  with  the  contract  But  this  case  1» 
not  similar  to  those.  It  Is  like  Babbitt  v. 
Condon,  where  the  builder  was  to  do  all  tbe 
WOTk  and  supply  all  the  materials,  uid  It  was- 
held  that  the  contract  referred  to  the  sped- 
ficatlrais  mer^  tot  the  desto^tion  of  the 
work.  In  distinguishing  tbat  case  from. 
Ayres  t.  Revere,  Mr.  Jnatice  ^alnefi  said: 
"But  where  all  tbe  labor  and  all  the  mate- 
rials are  to  be  done  and  furnished  by  tbe- 
builder,  then  the  contract  alone  will  give  the 
notice  required  by  tbe  statute,  and  that 
alwe  Is  sufficient  to  be  filed. ,  And,  thougb 
the  contract  may  refer  to  tbe  spedflcatlonB, 
and  declare  them  to  be  part  of  it  yet  for  the 
purpose  of  sncfa  noUce,  It  Is  not  an  essentia] 
part  nor  necessary  to  be  filed  with  It  If 
placed  on  file,  It  could  give  no  further  notice 
than  Is  given  by  the  contract  Itself."  So,  In- 
Budd  T.  Lucky,  the  same  reasoning  was  ap- 
plied. My  conclusion  Is  that  as  the  case 
stands,  tbe  fund  alone  appears  to  be  sub- 
ject to  tbe  claims  of  the  defendants,  and  that 
tbe  complainant  Is  ^titled  to  the  protection 
which  the  Injunctltm  affords  blm,  and  hence- 
that  tbe  motion  to  dissolve  must  be  draied. 


JACKSON  V.  MAYOR,  ETC.,  OF  CITY  OP 
NEWARK. 

(Court  of  Chancery  of  New  Jersey.    Feb.  28, 
1895.) 

IsmKcnoM  —  Bascnox  or  Pdblio  Bdildiso  — 

CsniOUat— HlTKIOIFAL  BOABn— ACM  in 
BXOBU  or  AUTHOtllTT. 

1.  Injunction  will  not  lie  at  the  suit  of  & 
taxpayer  to  restrain  city  authorities  from  erect- 
ing a  public  building,  on  the  groand  that  the 

bad  no  authority  to  parefaaw  the  site,  the- 
maedy  bdng  by  eertioraxi. 
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2.  Certiorari  will  He  to  review  the  action 
of  a  city  board  In  purchasing  land,  under  a 
resolution  of  the  common  council,  where  such 
purchase  was  in  excess  of  the  authority  confer- 
red by  the  common  conndL 

Action  Philip  N.  Jackson  against  the 
mayor  and  commoa  council  of  the  city  of 
Newark  to  restrain  the  c<Histructl<Hi  of  a 
public  building.  Defendant  demurs  to  the 
bill.   Demurrer  sustained. 

J.  Frank  Fort,  for  complainant  Sber- 
rerd  Depue,  toe  demurrant. 

EMERY,  Y.  a  The  complainant  In  this 
case  flies  a  bill  to  restrain  the  city  of  New- 
ark from  constructing  a  disinfecting  station 
and  sterilizing  plant  on  lands  owned  by  the 
city  In  the  township  of  Clinton,  which  ad- 
Joins  the  city,  and  from  awarding  any  con- 
tract for  such  construction  until  the  further 
order  of  this  court  No  further  relief  of  any 
kind  Is  prayed  for  In  the  bllL  The  defend- 
ant demurs  for  want  of  equity,  and  because 
the  complainant  has  a  remedy  at  law.  The 
complulnant's  bill  bases  his  right  to  this 
equitable  relief  solely  on  bis  status  as  a  tax- 
payer of  the  city,  and  the  proceedings  of  the 
city  authorities  which,  as  he  claims,  Inrade 
bis  rights,  are  stated  in  the  bill  to  be  the 
purchase  of  lands  outside  the  city  limits 
for  the  purpose  of  making  such  erections, 
without  express  statutory  authority,  and  al- 
so the  proceedings  of  the  public  buildings 
CDiumittee  of  the  common  council  in  adopt- 
ing plana  for  these  erections  upon  the  lands 
and  advertising  for  bids  for  the  same.  The 
bill  alleges  that  the  common  council,  by 
resolution  dated  August  17,  1894,  created  a 
fund  known  as  the  "special  building  ac- 
count," to  be  used  for  the  purchase  of  land 
and  the  erection  of  buildings  for  the  care 
and  abatement  of  infectious  diseases,  but 
that  the  resolution  gave  no  further  direc- 
tions in  reference  to  the  selection  or  pur^ 
chase  of  the  land.  The  land  was  selected 
under  the  authority  of  the  public  buildings 
committee,  August  31,  18&1,  on  the  recom- 
mendation of  the  board  of  health;  and  the 
buildings  committee  selected  a  tract  contain- 
ing 24  acres  In  the  township  of  Clinton,  Es- 
sex county.  By  resolution  of  this  committee 
of  the  same  date,  the  chairman  of  the  com- 
mittee, the  chairman  of  the  board  of  health 
committee,  the  mayor  of  the  cl^,  and  the 
city  council  were  empowered  to  lase  all  nec- 
essory  steps  for  the  purchage  of  the  property 
selected  and  its  conyeyance  to  the  city.  In 
pursuance  of  this  action  of  the  public  build- 
ings committee,  the  city  received  a  deed  for 
these  lands  on  September  10,  1894,  for  the 
consideration  of  $15,000,  which  deed  was 
recorded  on  September  11,  1894.  The  public 
buildings  committee,  on  Noyember  23,  18&4, 
commenced  consideration  of  the  plans  for 
the  disinfecting  station  and  sterilizing  plant 
to  be  erected  on  the  lands;  and  the  com- 
plainant's bill  was  filed  on  Decembw  11, 
iSMw  The  biU  chaUengea  the  legality  of  the 


purchase  of  the  land  outside  of  the  dty  for 
the  purposes  mentioned,  and  also  challenges 
the  acts  of  the  building  committee  In  pro- 
ceeding to  erect  buildings  thereon,  as  be- 
yond the  authority  of  the  resolution  of  the 
common  council,  which  did  not  expressly 
authorize  the  purchase  of  lands  outside  of 
tbe  city  limits. 

Upon  the  filing  of  the  bill,  an  appllcatioii 
for  a  preliminary  Injunction  was  made  to 
the  late  Vice  Chancellor  Van  Fleet  upon  bill 
and  affidavits,  and  the  application  was 
heard  by  him  upon  these  and  the  answering 
affidavits  filed  by  the  defendant  Tbe  pre- 
liminary injunction  was  denied,  one  ground 
being  that,  for  the  wrong  complained  of,  the 
complainant's  remedy  for  relief  against  tbe 
city  was  by  certiorari,  and.  Inasmuch  as  the 
pecuniary  interest  of  the  complainant  as  a 
taxpayer— the  sole  basis  of  bis  equitable 
standing— was  insignificant  In  comparison 
with  the  protection  of  the  health  of  the  city, 
a  coiut  of  equity  would  leave  him  to  his 
legal  remedy.  The  opinion  on  ttiis  ground 
reaches  to  the  whole  equity  of  the  complain- 
ant's bill,  and,  as  the  question  was  directly 
Involved  in  the  application,  I  consld^  my- 
self bound  by  this  decision  as  to  the  com- 
plainant's rights  under  this  bllL  Moreover, 
in  this  decision  of  the  learned  vice  chancellor 
I  fully  concur.  The  Jurisdiction  of  the  su- 
preme court  vo  the  application  of  a  taxpay- 
er, to  review  the  proceedings  of  municipal 
officers,  is  so  well  established  and  so  con- 
stantly exercised  that  It  has  passed  beyoud 
the  necessity  of  citation  of  authority  to  sup- 
port It  In  exercising  its  Jurisdiction,  it  has 
long  since  established  and  acted  on  a  series 
of  rules  and  principles,  equitable  as  well  as 
l^al,  specially  applicable  to  the  review  of 
municipal  proceedings,  and  adopted  and  en- 
forced with  special  reference  to  a  preserva- 
tion of  the  rights  of  municipalities  as  well 
as  of  taxpayers.  Its  action  on  such  rerlew 
by  certiorari  is  In  the  name  of  the  state,  and 
reaches  directly  to  the  proceedings  them- 
selves, which  It  adjudicates  upon  by  a  Judg- 
ment validating  them  or  making  them  Toid. 
No  such  result  could  be  reached  In  equity  by 
a  decree  on  the  personal  bill  of  an  Individual 
complainant  This  general  rule  as  to  the  re- 
view of  municipal  proceedings  was  not  de- 
nied at  the  argument  hut  It  was  contended 
that  under  the  supreme  court  practice,  only 
the  resolutlMis  of  the  common  council  could 
be  taken  up,  and  not  the  proceedings  of  the 
building  committee  after  the  resolution, 
which  were  claimed  to  be  merely  ministerial. 
It  was  said  that  no  fault  could  be  found 
with  the  resolutions  of  the  common  council, 
which  did  not  appear  to  CMitemplate  the 
purchase  of  land  beyond  the  city  limits,  bnt 
that  the  real  complaint  was  the  action  of 
the  building  committee  In  assuming  that  the 
resolution  of  the  common  council  authorized 
such  purchase  and  In  proceeding  to  act  up- 
on this  construction.  It  was  also  suggested 
that  this  view  of  the  complainant's  case  was 
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not  urged  np<ni  tlie  motion  for  prellmlnaiy 
Injunctloii,  .and  thoald  now  be  oonglderad 
and  welgbed  on  the  taenrlng  ot  the  demurs 
rer. 

The  bin  does  expressly  attack  the  validity 
ot  the  pundiaae  made  1^  the  city,  and  the 
auttawlty  of  the  common  council  to  make 
It,  bnt  I  hare  considered  the  lugKeetlon  as  to 
the  review  of  the  proceedings  of  the  build- 
ing committee  1^  the  supreme  court,  and.  In 
my  indgment,  there  Is  no  support  for  the 
contention  that  the  action  of  this  committee 
when  it  proceeds  as  far  as  an  actual  ctm- 
tract,  binding  the  city,  or  perhaps  betote  (see 
State  T.  Maynr,  etc^  of  Paterson  [Ot.  Err. 
&  App.  1877]  88  N.  3.  Law,  489,  W8).  may  not 
be  subject  to  review  ngoa  certiorari  if  the 
anpreme  court,  under  Its  rules  which  gov- 
ern such  application,  chooses  to  allow  the 
writ  to  issue,  ^e  contracts  of  municipal 
bodies  ore  constantly  made  the  subject  of 
review  under  certiorari  proceedings,  and  In 
the  latest  case  (Brady  v.  City  of  Bayoune 
IS.  J.  Sup.  Jan.  ao,  1895]  30  Atl.  9G8)  not 
only  was  the  resolution  of  a  municipality 
taken  iqt  by  certlmri.  but  also  a  contract 
professedly  made  under  authority  of  the 
resolution,  and  the  cmtract  was  attacked 
upon  grounds  which,  If  sustained,  would 
have  set  aside  the  contract,  while  allowing 
the  resolution  to  stand.  In  my  Judgment, 
there  Is  no  reason  for  questioning  the  cor- 
rectness or  the  application  of  the  principle, 
declared  as  the  law  in  this  case  by  the  vice 
chaiu:eIlor.  that  the  complainant's  remedy, 
if  it  exists  at  all,  must  be  sought  at  law; 
and  I  shall  therefore  advise  that  the  demur- 
rer be  sustained,  with  costs. 


STATE  (DECKER,  Prosecutor)  v.  BOARD 
OF  EXCISE  OP  CITY  OP  ELIZABETH. 
(Supreme  Court  of  New  Jersey.    March  4, 
1896.) 

Rbvocition  or  Liqcor  Licbksb, 
The  board  of  excise  of  the  city  of  Eliza- 
beth has  no  power  to  revoke  a  license  after 
the  session  at  which  it  was  granted  has  end- 
■ed,  except  for  a  caase  mentioned  in  Act  1889, 
p.  77,  i  10,  or  because  the  license  was  obtained 
througb  fraud  practiced  upon  the  hoard. 

(Syllabus  by  the  Court) 

Certlwari  the  state  on  the  inosecntlon 
of  Horam  Decker  against  the  board  of  excise 
^  the  city  of  Elizabeth  to  review  tbe  rescdu- 
ilom  of  the  driendant  board.  Best^ution  va- 
cated. 

This  writ  of  certiorari  brings  up  a  resolu- 
ti<A  of  tiie  board  of  excise  revoking  a  certain 
license  tiieretof  we  granted  to  the  prosecutw. 
Tbe  resolution  was  passed  on  July  6,  18M. 
The  license  revoked  was  granted  on  Febru- 
ary 1, 1804.  It  seems  to  have  a  third  rotew- 
al,  such  renewal  being  made  under  color 
of  the  act  (^mph.  Laws  1891,  p.  12). 

Argued  November  twm,  1894^  before  OAE- 
RISON  and  BEED,  JJ. 


P.  EL  QlUhooley,  for  prosecutor.  J.  0.  Cou- 
noily,  for  defendant 

REED,  J.  The  license  was  revoked  at  a 
meeting  of  the  board  of  excise  held  subse- 
Quent  to  and  distinct  from  the  meeting  at 
which  the  license  was  gianted.  No  notice  of 
such  Intended  action  was  given  to  the  prose- 
cutor. No  fraud  was  jHracticed,  so  far  as  ap- 
pears. In  obtalnhig  the  llcoise.  That  It  was 
Irregularly  granted  seems  obvious.  The  act 
of  1891  (page  12)  seems  to  provide  for  only 
one  yearly  renewal  of  the  license,  to  be  made 
upon  tbe  original  petition.  But,  assuming 
that  the  board  made  a  mistake,  it  does  not 
appear  that  the  mistaks  was  induced  by  ai^ 
fraudul«it  conduct  of  the  petitioner.  It  was 
an  «Tor  attrdbutaUe  to  inflrmity  of  Judg- 
ment in  the  board.  Gwtlonuri  would  have 
brought  the  license  Into  this  court  for  the 
purpose  of  vacating  it.  But  the  power  of 
the  board  Itstif  to  revoke  is  limited  to  in- 
stances where  the  license  has  been  fraudu- 
lently procured,  or  where  the  statute  has  ex- 
pressly conferred  the  power  of  revocation. 
Lantz  V.  Mayor,  etc.,  of  Hlghtstown,  46  N.  J. 
Law,  102.  The  causes  for  revocation,  and 
the  proceedings  to  be  taken  in  bringing  about 
such  revocation,  are  set  out  In  Laws  1SS9. 
p.  77,  S  10  et  seq.  The  resolution  thought 
up  is  vacated  for  two  reasons:  First,  the 
action  of  the  l>oard  wob  Judicial,  and  there- 
fore notice  to  the  licensee  was  euential  to 
Its  validity;  second,  there  was  no  apparent 
cause  for  revocation,  had  the  notice  l>een 
given. 


STATE  V.  ORUSINS  et  al. 
(Supreme  Court  of  New  Jersey.    Feb.  IB, 
1896.) 

Crihinal  Prosxovtioh  —  Recokd  ok  Appeal  — 
Statement  of  Faots— Public  Nuisance — Dis- 

ORDBKLT  HOCSB— CBAHOB  Ot  LjhW— EPFSOT. 

1.  Upon  a  motion  in  arrest  of  judgment, 
where  the  record  contains  an  indictment  In  due 
form,  the  arraignment  of  the  defendants,  and 
their  plea  of  guilt?,  a  statement  of  facta,  agreed 
upon  as  showing  the  conduct  of  the  defendants 
for  which  they  were  indicted,  cannot  be  em- 
bodied in  the  record  so  aa  to  be  considered  in 
determiuing  whether  the  defendants  should  be 
convicted  or  not. 

2.  Acts  which  would  have  constituted  a 

Siblic  nuisance  under  the  common  law  are  In 
ew  Jersey  a  statutory  misdemeanor,  hy  fOrce 
of  section  192  of  the  crimes  act 

3.  Section  4  of  the  act  relative  to  statutes 
(Revision,  p.  1120)  prescribed  a  rule  for  the 
interpretation  of  8tatate«  which  repeal  prior 
penal  statutes,  and  therefore  Is  within  the  oh* 
Ject  expressed  hy  the  title  of  the  act. 

4.  A  statute  passed  February  27,  1893,  de- 
clared that  certain  acts  which,  under  the  com- 
mon law,  would  have  amounted  to  a  public  nui- 
sance, should  not  be  criminal  or  indictable,  and 
that  all  inconsistent  laws,  statutory  or  common, 
should  be  repealed.  NeTertheless,  by  the  rule 
of  constructfon  prescribed  In  section  4  of  the 
act  relative  to  statntes.  acts  of  that  nature  com- 
mitted before  February  27,  1S93,  continued  to 
be  oEfeases,  and  punishable  under  section  1^  of 
the  crimes  act 

(Syllabus  by  the  Court) 
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ProsecutUm  of  John  N.  Crusbu  and  otben 
for  keeping  a  disorderlj  honsfc  Otk  motion 
for  arrest  of  ]ndgin«it.   Motion  denied. 

Argued  November  term.  1894,  before  HA- 
GIB,  LIPPINCOTT,  and  DIXON,  JJ. 

O.  H.  Wlufleld,  for  the  State.  Allan  L.  Mc- 
Dermott,  for  defendants. 

DIXON,  J.  At  the  December  term,  1893, 
of  the  Hudson  county  oyer  and  terminer,  the 
defendants  were  Indicted  In  the  usual  form 
for  keeping  a  disorderly  house,  and  In  May, 
1884,  they  pleaded  gnll^.  The  Judges  of  the 
oyer  and  terminer  being  nnable  to  agree  up- 
on a  sentence,  the  state  caused  the  proceed- 
ings to  be  remored  Into  this  court,  and  now 
prays  judgment  on  the  plea.  The  defendants 
more  In  arrest  of  Judgment,  basing  their 
motion  upon  a  written  stipulation,  signed  by 
their  counsel  and  the  public  prosecutor,  and 
sent  up  by  the  court  b^w  as  part  of  Its  rec- 
ord,  which  states  the  conduct  for  which  the 
defendants  were  Indicted.  Such  conduct,  the 
defendants  insist,  wa.B,  at  the  time  of  their 
Indictment,  not  punishable  We  think  this 
stlpulatl<m  cannot  be  considered  upon  a  mo- 
tion in  arrest  of  Judgment  That  motion 
must  be  determined  solely  by  the  record,  us- 
ing the  term  In  Its  proper  sense.  So  em- 
ployed. It  Imports  the  history  of  only  those 
proceedings  which  take  place  In  the  orderly 
progress  of  a  cause,  and  which  the  common 
law  or  statutes  require  to  be  perpetuated.  In 
the  present  case,  these  comprise  merely  the 
iDdlctment,  with  Its  incldoits.  the  arraign- 
ment of  the  defendants,  and  their  plea.  The 
plea  of  guilty  conduslTely  established  the 
truth  of  the  Indlctmoit,  so  far  as  the  legal 
propria^  of  conrlctlon  was  concerned,  and, 
so  long  as  that  plea  stands,  there  Is  noth- 
ing to  Justify  a  statement  or  an  Inrestlgatlon 
of  facts  for  the  purpose  of  ascertaining 
whether  tha  dsfuidanta  should  be  convicted 
or  not.  In  the  fiice  of  such  a  plea,  the  stipu- 
lation can  have  no  place  in  the  record,  and 
therefore  Is  utterly  void  of  significance  on  a 
motion  to  arrest  the  Judgment 

The  defendants  further  urge  that.  In  case 
we  consider  their  acts,  as  set  forth  In  the 
stlpuliitlon,  legally  dispunishable,  then  they 
should  be  permitted  to  withdraw  their  plea, 
and  plead  not  guilty,  and  to  this  prayer  the 
prosecutor  makes  no  objection.  The  appli- 
cation Is,  of  course,  addressed  to  our  discre- 
tion; but  It  ought  to  prevail  if,  In  our  judg- 
ment the  plea  of  guU^  is  not  warranted  by 
the  truth.  The  stipulation  Is  to  the  effect 
that  from  January  16, 1892,  up  to  the  presen- 
tation of  the  indictment  In  December,  1883, 
the  defendants  kept  a  place  In  Hudson  coun- 
ty where  pwsons  resented  for  the  purpose  of 
beuing  on  horse  races,  and  where  the  practice 
of  betting  on  horse  races,  commonly  known 
as  "book  making,"  was  faabltnatly  carried  on, 
within  the  inclosure  of  the  North  Hudson 
Driving  Taxk.  Association,  and  upon  the  races 
authorized  by  It  within  ite  incloanret  and  dur- 
ing the  race  days.   The  atlpnlatiui  also  sett 


out  that  the  association  was  Incorporated  un- 
der our  statnteSt  for  the  ImimTement  of 
horses  in  running,  ndng;  and  trotting.  On 
February  27,  1883,  the  legislature  passed  a 
law  which,  the  dtfendanta  insist  declared 
that  such  conduct  as  is  descrilied  in  the  stip- 
ulation should  not  otmstltute  a  nulaaiic^  or 
the  keeping  of  a  disorderly  house*  or  any 
other  misdemeanor  or  crlndnal  otteaae,  and 
that  the  persona  Migaged  therein  should  not 
be  Indictable.  This  law  also  enacted  that  an 
laws  and  parts  of  laws,  both  statutory  and 
common.  Inconsistent  therewith,  should  be 
thereby  repealed.  The  defendants  oontoid 
that  by  this  statute  their  conduct  subsequent 
to  Its  passage  was  not  criminal,  and  their 
conduct  previous  to  Its  paasage  was  rendered 
dispunishable.  The  argument  presented  to 
support  this  contratlon  with  reject  to  the 
previous  conduct  Is  that  such  conduct  was 
criminal  by  force  of  the  common  law  imly, 
that  pro  tanto  the  common  law  was  repealed 
by  the  statute,  and  that  the  effect  of  such 
repeal  was  to  extinguish  the  criminality  of 
prior  offenses  for  which  Judgment  bad  not 
been  pronounced  against  the  offendws.  npoi 
the  principle  that,  after  the  repeal  or  evira- 
tion of  a  law,  no  penalty  can  be  imposed  or 
punishment  inClcted  for  violations  of  the  law 
committed  while  It  was  in  force,  unleas  some 
special  provision  be  made  for  that  purposB 
by  statute.  The  principle  thus  Invoked 
soems  to  be  thoroughly  established.  1  Hale^ 
P.  a  291;  Teaton  U.  S.,  S  Granch,  2S1; 
Com.  T.  Uarshall,  11  Pick.  850;  Den  v.  Da 
Bots,  16  N.  J.  Law,  2S5.  300;  Hartang  t.  Feo-. 
pie,  22  N.  T.  95;  Com.  t.  Kimball,  21  Pick. 
873;  Norrls  T.  Crocker,  13  :i^w.  420;  U.  & 
r.  Tynen,  11  WalL  88;  23  Adl  &  Eng.  EUc. 
Ijiv,  512.  But  we  think  it  Is  not  appllcahlfr 
to  the  present  case,  because  the  criminality 
of  the  defendants'  conduct  depends  on  stat- 
ute, and  by  section  4  of  "An  act  relative  to 
statutes"  (Revision,  p.  1120)  it  was  enacted 
"that  no  offence  committed,  and  no  liability, 
penalty  or  forfeiture,  either  civil  or  criminal 
tncuired  previous  to  the  time  whKi  any  stat- 
utory provision  shall  be  repealed  or  altered, 
shall  be  discharged  or  affected  by  the  r^wal 
or  alteration  of  any  statute  undw  which  sncli 
offmce,  liability,  penalty  or  forfeiture  wss 
incurred,  unless  It  be  expressly  declared  In 
the  act  of  the  legislature  whereby  such  re- 
peal or  alteration  shall  be  made  that  taCeaca, 
liabilities,  penalUes  or  forfeitures  already 
committed  or  Incurred  shall  be  thraeby  rs- 
leased  or  discharged;  and  Indlctmoits  snd 
prosecutions  for  such  ofli-nces,  liabilities,  pen- 
alties and  forfeitures  shall  bo  Instituted  and 
proceeded  with  In  all  respects  as  if  such  prior 
statute  had  not  been  repealed  w  aJtoed," 
except  as  to  mere  matters  of  practice.  The 
statute  on  which,  in  our  cq;>lnion,  the  crimi- 
nality of  the  defendants'  conduct  may  he 
rested,  is  section  m  of  the  crimes  act  (Be- 
vision,  p.  2G1).  This  enacts  that  "assaults, 
batteries,  false  impnsonment  afFrays,  riots, 
rout^  unlawful  assembllrai^nuisanc«8,cbeat%. 
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deceits,  and  all  other  offencm  of  an  Indict- 
able nature  at  cotumou  law,  and  not  provid- 
ed for  hs  this  or  some  ottaer  act  of  the  legis- 
lature, afaall  be  deemed  mladaneanors,  and 
tbe  offender  on  conTlctlm  sball  be  punished 
by  ImitrlMximait  at  liatd  labor  or  otberwlse, 
ntit  exceeding  two  years,  or  by  a  fine  not  ex- 
cecdliiK  firo  hundred  dollars,  or  both."  Tbe 
substance  of  thla  statute  has  beoi  In  force 
since  3Iarch  18,  1T9G  (Pat  Laws,  p.  208). 
Tbe  conduct  of  the  defendants  amounted  to 
a  nuisance,  and,  oltbousb  sucb  conduct  was 
intUrtable  at  common  law,  yet.  since  tbe  pas- 
sn^re  of  this  statute,  U  has  been  an  ofCwse 
s^nilnst  Its  terms.  Counsel  for  tbe  d^^d- 
ants  would  construe  the  act  as  though  It 
merely  provided  for  tbe  clasaiflcation  and 
punlshmoit  of  common-law  offenses,  so  lotic 
UB  the  common  law  remained  to  oondenm 
them;  but  the  statute  ts  much  Imiada-  than 
this.  It  contains  evory  Ingredient  necessary 
to  fflstm  upon  the  acts  to  which  it  relates 
the  cliaiiicter  of  statutory  crluies.  It  de- 
notes the  acts  which  It  Is  Intended  to  pro- 
hibit; It  declares  tiiose  acts  to  be  mlsde- 
monnors,  and  provides  tliat  the  person  com- 
mittiug  any  of  them  may  be  convicted  as  an 
ufTender,  and  tbereup<m  aball  be  punished 
by  fine  or  fmprlsonment  or  both.  It  may,  In- 
deed, be  necessary  to  lock  to  the  common 
law  for  precise  definitions  of  some  of  Uie 
terms  employed  In  this  statute;  but,tbedefl- 
Dltlons  being  thus  asorartalned,  tbe  guilt  of 
pers<»is  who  commit  tbe  acts  covered 
those  definitions  d^nds  not,  or  not  solely, 
ou  the  prohibitions  of  the  common  law.  but 
on  the  expressed  will  of  the  leglslaturs. 
Wbetberthe  common-law  criminality  of  these 
actb  remains  or  it  has  been  supplanted  by 
this  statute,  so  as  to  have  become  extinct, 
we  need  not  now  de<dde,  for  In  either  case 
the  statute  must  have  sway,  both  In  Its  pro- 
blblticais  and  In  Its  penalties,  «^cept  so  far 
as  the  legislative  will  which  It  expresses  is 
le;:ally  revoked.  As  already  indicated,  tliat 
will  bos  not  been  revoked,  with  r^^rd  to  the 
conduct  of  the  defendants  prior  to  Febmary 
27.  1838,  because  of  section  4  of  the  act  re- 
lative to  statutes,  the  act  of  Februaxy  27, 
1803,  not  expressly  declaring  that  previous 
offenses  or  penalties  should  thereby  be  re* 
leased  or  discharged. 

It  is  further  urged  <m  behalf  of  tbe  defend- 
ants that  section  4  of  the  act  relative  to  stat- 
utes Is  unconstitutional,  because  the  object 
of  that  secticm  Is  not  expressed  In  the  title 
of  the  act;  that  tbe  section  does  not  relate 
to  statutes,  but  to  crimes,  providing,  not  a 
rule  of  Interpretation,  but  a  rule  of  substan- 
tive criminal  law,  by  which  offenders  may 
be  punisbed  aft»  the  law  which  rendered 
their  conduct  penal  has  ceased.  This  objec- 
tion, we  think,  ts  Invalid.  The  section  does 
Fektte  to  statutes  by  prescribing  a  rule  for 
their  construction.  It  declares.  In  effect, 
that  every  statute  which  repeals  a  prior  pe- 
nal statute  bhall  be  omstrued  as  though  it 
(•uiitaiued  a  clause  saving  previous  offenses 


from  Its  (deration,  unless  on  Its  fiaos  It  ex- 
pressly declares  a  contrary  piupo8&  This 
Is,  I  think,  nothing  more  than  providing  that 
such  r^eallng  statutes  shall  have  a  reasm- 
able  interpretation.  In  view  of  the  general 
rule  that  statutes  deal  with  ttw  future  only, 
it  was  a  strained  construction  which  im- 
plied, in  terms  naturally  sqiressive  of  pro- 
q>ective  operation  only,  a  purpose  to  remit 
the  punlshmmt  of  past  (rfEenses.  This  sec- 
tion furblds  sucb  a  ccmstruction,  and  In  so 
doing  Is  plainly  within  the  scope  of  the  title. 
Our  conclusion  Is  that  tot  the  maint^ianoe 
of  their  disorderly  estabUsbment  from  Janu- 
ary 16, 1802,  until  February  27,  1803,  the  de- 
fendants are  punishable  undw  this  Indict- 
ment, and  therefore  the  court  should  proceed 
to  Jndgmoit  upon  the  plea  of  guUty. 

MA6IE,  J,  (concurring).  While  I  concur 
in  the  opioton  of  Mr.  Justice  DIXON,  I  de- 
sire not  to  be  understood  as  admitting  that 
the  act  of  1893  Is  applicable  to  defendants. 
It  was  thereby  enacted  that  "book  making" 
on  horse  races  should  not  be  a  criminal  of- 
fense, and  persons  ragaged  therein  should 
not  be  indictable,  when  It  Is  carried  on* with- 
in the  exterior  Inclosure  oi  tbe  grounds  of 
any  a^cultural  society  or  other  incorporat- 
ed body  of  this  stat^  wherein,  for  the  racing 
of  horses  for  money,  sucb  society  or  body  is 
not  Indictable.  Dcfradants  can  obtain  im- 
munity under  that  act  only  In  case  the  North 
Hudson  Park  Driving  Assoclatltm  «m  not 
indictable  for  horse  racing  tor  monc^  vrlth- 
in  its  Inclosure.  By  section  55  of  tbe  crimes 
act  the  racing  of  h<nBes  tor  money  Is  made 
a  criminal  offense,  but  a  proviso  declares 
that  tbe  Kcflon  shall  not  apply  to  "faira  or 
exhibitions  of  any  agricultural  or  other  Incor^ 
porated  society."  Revision,  p.  237.  The  af- 
ftilrs  and  exlilbitlcms  Intended  by  this  pro- 
viso are  plainly  those  which  such  Incorporat- 
ed aodeUea  have  power  to  bold.  No  one 
would  contend  that  a  corporation  empowered 
to  carry  on  a  banking,  Insnranoe,  or  raanu- 
fticturlng  business  could  fnpea  a.  race  course, 
and  race  horses  for  money,  and  be  protected 
by  this  proviso.  The  North  Budsm  Park 
Driving  Association  was  organised  under  tbe 
corporation  act  of  April  7, 1875  (Revision,  p. 
179).  Its  certificate,  executed  <m  March  10, 
iSSS^  set  out  the  objects  of  its  organisation 
to  be  (1)  tbe  Improvement  of  agriculture  and 
agricultural  stock,  and  (^  the  Improvement 
of  horses,  mares,  and  geldings  In  mnnlng, 
racing,  and  trotting.  Corporations  organized 
under  general  laws  of  tlds  sort  acquire  the 
powers  which  are  necessary  to  an  attalnm^it 
of  the  expressed  objects  of  the  organization. 
1  Mor.  Prlv.  Corp.  I  318.  Competition  may 
be  necessary  to  the  attainment  of  Improve- 
ment of  horses,  etc..  In  running,  etc.,  but  the 
public  exhibition  of  such  compeUtlon  is  not 
necessary  thereto.  Nor  do  I  think  that  it 
is  Incident  to  such  object  But  this  corpora- 
tion cannot  be  deemed  to  have  lucidentaUy 
acquired  power  to  bold  such  exhibitions,  fbr 
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by  a  snpplement  to  the  corporation  act,  ap- 
proved March  8, 18S0  (Supp.  ReTlslon,  p.  159), 
the  tenth  section  of  the  act  -vr&s  amended  so 
as  to  include  as  one  of  the  objects  of  incor- 
poration the  carrying  on  of  "agricultural 
fairs  and  exhibitions  for  the  encouragemeot 
of  competition  tn  the  development  of  speed 
in  horses."  When  the  North  Hudson  Parli 
DriTlng  Association  was  organized,  in  188S, 
those  who  associated  themselves  might  have 
expressed  their  object,  or  one  of  their  ob- 
jects, to  be  the  holding  of  a  fair  <h*  exhibi- 
tion aa  permitted  by  the  supplement  of  1880, 
above  cited.  Had  th^  done  so,  they  would 
probably  have  fallen  within  the  terms  of 
the  proviso  to  section  55  of  the  crimes  act. 
But  the  certificate  executed  and  filed  by 
them  did  not  Include  that  object.  In  my 
Judgment,  It  cannot  be  construed  to  inciden- 
tally clothe  the  corporation  with  a  power 
which  It  might  have  acquired  by  an  express 
declaration  of  its  purpose  to  acquire  such 
power.  Had  this  corporation  Included  this 
object  in  its  certificate,  It  would  have  ac- 
Qulred  the  further  powers  confined  by  the 
supplement  to  the  corporation  act  approved 
Hay  »,  1889  (Laws  1889,  p.  409),  under  which 
it  would  seem  that  the  proviso  to  section  6S 
of  the  crimes  act  would  have  applied  to  it. 
My  conclusion  is  that  this  association  could 
not  claim  immunity  under  that  proviso,  but 
would  have  been  IndictabJe  for  racing  horses 
for  money.  It  follows  that  the  act  of  1803 
la  Inapplicable  to  the  acts  admitted  to  bsve 
been  done  by  defendants. 


STATE  ex  rel.  MAYOR.  ETC., OF  BOROUGH 
OP  WILBUR  V.  TRENTON  PASSEN- 
GER RY.  CO.,  Consolidated. 

(Supreme  Court  of  New  Jersey.  Nov.  14, 1884.) 

MAXDAmTB  TO  CiTT  RllLWAT  COMPANT  — COKSOIr 
IDATION  OW  FRAXOUISKS. 

1.  The  ordinance  of  a  borough  required  a 
city  railway  company  to  lay  its  road  within  the 

municipality  in  a  certain  manner,  and  the  com- 
pany duly  accepted  such  ordinance  under  its 
corporate  seal,  and  afterwards  refused  to  com- 
ply with  its  provisions.  Edd,  that  a  iteremp- 
tory  mandamus  would  be  ioaued  to  compel  it 
to  perform  the  duty  thus  assumed. 

2,  Upon  the  amalgamation  of  several  city 
railways  by  virtue  of  the  statute,  the  consoli- 
dated company  thus  formed  acquires  the  rights 
and  franchises  of  the  respective  compaaiea,  but 
such  prerosratives  are  not  enlarged  or  maenl- 
fled  by  such  traDsmisslons,  but  are  still  sabject 
to  their  original  limltatlonB  and  applications. 

(Syllahns  by  the  Court.) 

Application  for  mandamus  by  the  state,  on 
the  relation  of  the  mayor  and  council  of  the 
borough  of  Wilbur,  against  the  Trenton 
Passenger  Railway  Company,  Consolidated. 
Peremptory  writ  granted. 

Argued  November  term,  1894,  before  DE- 
PUB.  VAN  SYCKBL,  and  LIPPINCOTT,  JJ. 

Barton  &  Dawes,  for  relator.  James  Bu- 
chanan, for  respondent. 


BEASLEY,  C.  J.  This  case  stands  before 
the  court  on  the  facts  narrated  In  an  alter- 
native writ  of  mandamus,  the  object  of  the 
procedure  being  to  compel  the  respondent, 
which  Is  a  street-railway  company,  (t)  to 
take  up  from  Its  railway  tracks  on  East 
State  street,  !n  the  borough  of  Wilbur,  In  the 
county  of  Mercer,  certain  rails  of  a  particu- 
lar design,  known  as  the  "T  rail,"  and  to 
lay  down  in  their  places  others  of  a  different 
design,  and  (2)  to  pave  so  much  of  the  street 
as  lies  between  the  rails  of  the  railway 
tracks,  and  between  the  tracks,  and  18  inch- 
es beyond,  in  a  particular  manner  and  with- 
specified  materials.  With  respect  to  the- 
T  rail  which  Is  thus  songht  to  be  got  rid  of. 
it  is  alleged  that  "it  Is  not  a  fit  and  suitable 
rail  for  street  railways,  and  It  Impairs  the 
use  of  the  said  street  by  the  people  with 
their  horses,  carts,"  etc.  As  the  writ  has 
been  generally  demurred  to.  It,  of  course, 
follows  that  the  unfitness  of  the  rail  thus  de- 
scribed is  admitted.  After  the  foregoing 
statement,  the  narration  then  proceeds  t» 
show  that  the  mayor  and  council  of  the  bor- 
ough of  Wilbur,  In  the  year  1892,  passed  s 
certain  ordinance,  entitled  "An  ordinance  to 
authorize  the  Trenton  Passenger  Railway 
Company,  Consolidated,  to  build,  maintain, 
and  use  a  street  railway  in  the  borough  of 
Wilbur,"  whereby  it  was. '  among  other 
things,  duly  enacted  and  ordained  "that  the 
Trenton  Passenger  Railway  be,  and  t  he 
same  are  hereby,  authorized  and  empower- 
ed to  construct,  maintain,  and  use  a  single 
and  double  track  railroad,"  etc,  "on  East 
State  street,  from  the  westerly  boundary  of 
the  borough  of  Wilbur  to  the  easterly  bound- 
ary of  the  borough  of  Wilbur,"  etc.  This 
grant  of  power  was  conditioned  by  the  re- 
quirement that  the  company  should  laV  its 
rails  on  a  level  with  the  face  of  the  street, 
and  that  they  should  be  of  the  standard, 
best,  and  most  approved  form  for  city  rail- 
roads, and  that  the  respondent  should  pave 
with  certain  specified  materials  that  part  of 
the  street  so  occupied  by  it,  and  likewise 
18  Inches  on  each  side  of  the  track.  In  thi.s 
connection.  It  is  also,  finally,  averred  that 
this  ordinance  was  accepted  under  Its  cor- 
porate seal,  by  the  respondent. 

The  object  of  the  writ  before  the  court  Is 
to  compel  the  respondent  to  comply  with  the 
ordinance  thus  accepted  by  It,  and  the  non- 
performance complained  of  is  of  this  com- 
plexion. Part  of  the  railway  trade  tn  ques- 
tion was  formerly,  and  before  the  incorpora- 
tion of  the  borough  of  Wilbur,  in  the  town- 
ship of  Hamilton;  and,  while  this  wo^  so,  a 
certain  street  railway  had  been  organized 
by  virtue  of  the  general  law  of  this  state, 
and  bad  applied  to  the  township  committee 
of  Hamilton  township  for  authority  to  lay 
Its  truck  In  that  district;  and,  such  applica- 
tion proving  successful,  an  ordinance  was 
accordingly  passed  giving  the  authority  nec- 
essary to  construct,  maintain,  and  operate 
a  street  railway  upon  East  State  street,  in 
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the  townidtdp  Just  mrattoned.  By  force  of 
itiis  authOTlflatltmt  the  HaiiiUt<ni  Township 
Street-Bollway  Company  proceeded  to  the 
construction  of  the  track  so  sanctioned,  and 
laid  It  -with  the  T  ralla  of  which  ocm- 
plalnt  Is  now  made.  Affairs  remained  In  this 
condition,  as  appears  from  the  pleading  be- 
fore UB,  until  after  the  creation  of  the  bor- 
ouRh  of  Wilbur,  and  until  the  Hamilton 
Township  Street-Railway  Company  had 
merged  and  consolidated  Its  corpotate  fran- 
chise and  property  with  those  of  the  Tren- 
ton Horse-Bailroad  Company,  the  City  Rail- 
way Company,  and  with  the  Clinton  Avenue 
&  Broad  Street  Railway  Company,  under  the 
style  and  name  of  the  Trenton  Passenger 
Railway  Company,  Consolidated,  such  amal- 
{nmated  company  being  the  resptmdent  In 
this  caaeu  It  will  be  obsarred  from  this 
brief  sketch  of  the  circumstances  that  the 
complaint  of  the  relator  Is  that  the  respond- 
ent stlU  continues  the  use  of  the  T  rail  in 
the  construction  of  that  jiart  of  Its  tAck  in 
tbe  borough  of  Wilbur  that  was  originally 
laid  out  by  the  Hamilton  Township  Street- 
Railway  Company.  Can  any  reasonable 
ground  be  assigned  for  snch  retention? 

In  the  first  place,  it  is  contended  by  the 
counsel  of  the  respondent  that  this  part  of 
the  track  In  question,  thus  objectionably  con- 
structed, la  not  emlvaced  In  the  ordinance  of 
tbe  borough  of  Wilbur,  the  substance  of 
which  has  already  been  stated.  It  Is  argued 
that  this  ordinance  is  prospecUre,  ani  cannot 
be  construed  to  apply  to  tliat  part  of  the 
track  already  in  existence.  But  such  a  con- 
stmctifxi  Is  entirely  Inadmlsribl^  for  It 
would  be  plainly  repugnant  to  the  language 
and  evident  purpose  of  the  (ndinance  Itself. 
The  borough  law  gives  its  assent  to  a  rlglit 
in  the  respondent  to  construct,  maintain,  and 
use  a  street-railway  track  from  the  eastern 
to  the  western  boundary  of  the  borough;  and 
It  Is  that  «itlre  track  that  It  regulates,  and 
prescribes  what  kind  of  rails  shall  enter  into 
Its  construction.  No  reason  has  beoi  or  can 
be  assigned  why  this  regulation  should  not 
be  executed  according  to  the  exact  linguistic 
sense  of  the  terms  thus  employed.  Any  at- 
tempt to  contract  its  force  so  as  to  give  It 
only  a  partial  application  to  the  structure  In 
question  must  prore  fruitless,  for  It  would 
seem  that  no  plausible  ground  can  be  laid 
that  could  hare  Induced  the  bwough  authori- 
ties, after  prorlding  so  carefully  and  spe- 
cifically for  tbe  proper  construction  of  a  part 
of  the  track,  to  leave  the  residue  of  it  in  snch 
a  condition  as  to  occasion  very  considerable 
public  Inconroiience.  It  Is  deemed  tliat  the 
ordinance  Indlspntably  calls  for  the  removal 
of  the  T  rail,  and  the  substitution  of  the  Im- 
pro^-ed  rail  In  its  stead.  This  being  tbe  sit- 
uation, it  is  difficult  to  understand  how  it 
can  be  reasonably  omtended  that  the  re- 
Kpondent  can  refuse  to  comply  with  its  pro- 
visions. The  ordinance.  It  will  be  remem- 
tvcred,  requires  the  laying  of  the  Improved 
rail  on  the  entire  track  within  the  limits  of 


the  boroagh;  and  tiiat  ordinance  was  formal- 
ly accepted  Iqr  tbe  re^ndent  How  Is  It 
that  the  obligations  thus  assumed  are  to  be 
disregarded  V 

Tbe  argument  on  this  subject  contained  in 
the  brief  of  the  connsel  of  the  respondent  is 
plainly  founded  <m  a  mlsappUcattoa  of  a 
legal  rule  that  no  one  denies.  The  principle 
referred  to  Is  that  which  is  embodied  In  the 
decision  of  Hudson  TeL  Co.  v.  Jersey  City, 
49  n:  J.  Law,  805,  8  Atl.  123,  and  which  is 
to  the  effect  that  when  a  corporate  body  has 
been  authorised,  with  the  ass^it  of  the  mu- 
nicipal authorities,  to  use  tbe  streets  of  a  city 
for  a  public  purpose,  and  such  assent  has 
been  given,  prescribing  the  mode  of  8U(^ 
use,  and  the  corporate  company  has  con- 
structed Its  works  in  accordance  with  such 
conditioned  acceptance,  tbe  dtj  council  can- 
not arbitrarily  revoke  the  authority  thus 
gfren.  But  it  is  obvious  at  a  glance  that 
the  r^orted  case  differs  from  the  case  now 
before  the  court  in  two  Important  particulars. 
In  the  first  place,  the  right  to  lay  the  T  rail 
in  question  has  neither  the  aanctloa  of  the 
legislature  nor  the  assent  of  the  local  au- 
thorities. The  general  law  under  which  tbe 
respondent  was  oi^nlzed  has  no  proiislon 
on  the  subject,  and  when  the  ordinance  of 
the  committee  of  the  township  of  Hamilton 
conferred  the  authority.  In  general  terms,  to 
lay  a  track  In  that  locality,  such  gruit  of 
power,  by  necessary  implication,  excluded  all 
pretraislon  of  a  license  to  construct  the  road- 
bed with  the  T  rail,  which,  when  present,  is, 
according  to  the  record  before  us,  little  short 
of  a  public  nuisance.  Such  an  assent  as 
the  one  just  stated  was  a  permission  to  con- 
struct a  road  In  a  proper  manner,  and'ccnse- 
quently  the  respondent  shows  In  such  a  sanc- 
tion not  the  slightest  color  of  right  for  the 
O'ectlon  or  ret«ition  of  the  structure  now 
the  subject  of  complaint 

Nor  is  the  second  contention  in  behalf  of 
the  respondent  In  this  respect  more  stable. 
I  refer  to  the  posltitm  that  tbe  charter  of 
the  Trenton  Horse-Railroad  Company  makes 
it  'lawful  for  said  company  to  lay  such  rails 
or  fwm  of  street  rails  on  their  road  as  they 
may  consider  the  most  approved,"  and  that, 
by  force  of  the  statutory  amalgamation 
which  has  taken  place,  the  respondent  Is  em- 
powered to  coifttruct  the  whole  or  any  part 
of  its  consolidated  route  with  such  rails  as 
Itself  deems  to  be  of  the  most  approved  pat- 
tern. This  application  of  a  special  provision 
in  the  charter  of  one  of  these  conjoined  com- 
panies to  all  of  them  is  sought  to  be  justified 
1^  force  of  the  third  section  of  the  act  that 
authorizes  these  city  railroads  to  consolidate, 
and  which  declares  that  "all  and  singular  the 
rights,  privileges,  and  franchises  of  each  of 
said  corporations."  etc.,  "shall  be  taken  and 
deemed  to  be  transferred  to  and  vested  in 
such  new  corporation,"  etc.  Supp.  Revision, 
p.  838.  But  It  is  deemed  to  be  manifest  that 
this  statutory  provision  will  not  bear  the 
construction  thus  sought  to  be  put  upon  it,. 
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for  Its  effect  Is  very  plainly  to  ^Te  to  the 
newly-formed  company  all  the  rights  of  the 
several  parts  of  which  It  has  been  composed 
In  the  state  In  which  such  rights  existed  at 
the  time  of  consolidation.  Such  rights  are 
not  extended  or  enlarged  by  the  process  of 
transmission  to  the  consolidated  company, 
the  consequence  being,  conspicuously,  that 
the  privilege  given  to  the  Trenton  Horse-Rail- 
road Company  to  lay  such  rails  as  it  might 
-deem  the  most  approved,  within  the  area  of 
Its  operations,  cannot  be  expanded  into  the 
prerogative  of  this  proceeding  within  the 
several  districts  occupied  by  the  companies, 
respectively,  with  which  it  has  become 
merged. 

And,  In  quitting  this  subject,  tyro  addi- 
tional comments  are  not  deemed  inappropri- 
ate; the  first  being  "that  even  on  the  assump- 
tion of  the  existence  of  the  right  of  the  con- 
■oUdated  body  to  maintain  a  railroad  in  tlie 
borough  of  Wilbur,  fashioned  with  such  rails 
as  it  may  consider  the  most  approved,"  such 
a  power  will  most  assuredly  not  Justify  the 
laying  of  the  T  rail  in  question,  which,  by 
Its  demurrer,  the  respondent  admits  to  be 
totally  unlit  for  use;  and,  secondly,  this  court 
can  in  strictness  know  nothing  of  the  privi- 
lege claimed  to  exist  Id  the  charter  of  this 
Trenton  Horse-Railway  Company,  aa  that 
corporation  was  organiced  by  force  of  private 
legislation,  of  which  Judicial  cognizance  can- 
not be  taken. 

In  shOTt,  the  conclusion  Is  that  no  groond 
has  been  laid  that  should  Induce  the  court  to 
refuse  to  grant  the  mandatory  writ  here 
prayed  for.  The  respondent,  In  solemn  form, 
agreed  to  do  that  which  the  process,  if  Is- 
sued, will  compel  It  to  do,  and  It  Is  certainly 
most  dUHcnlt  to  comprehend  hotr  it  can  rea- 
sonably complain  of  such  compnlslon.  Let 
the  mandamus  issue,  nnless  leave  be  siren  to 
{»lead  anew. 


BIGB  T.  McOAULLEY, 

(Court  of  Brrors  and  Appeals  of  Delaware. 
June  8,  1S85.) 

Aonos— Whin  Pikdiko. 

An  action  Is  "pending,"  within  Act  April 
-6,  1881,  exempting  pending  actions  from  its 

provisions,  where  a  writ  of  summona  in  assump- 
sit is  issned,  thooeh  the  sheriff's  retnm  is  noil 
est  inventas.  SauBbuiT,  G.,  dissentiag. 

Brror  to  superior  court,  New  Castle  conn> 
ty;  Banlsbury,  Chancellor,  and  Houston  and 
Whlteley,  Judges. 

Action  of  assumpsit  by  Samuel  W.  McCaoI- 
ley  against  John  Y.  Rice.  From  a  ruling  in 
favor  of  plaintiff,  defendant  excepted,  and 
took  a  writ  of  error.  Affirmed. 

A  writ  of  summons  in  assumpsit  against 
the  plaintiff  in  error  was  issued,  at  the  in- 
stance of  the  plaintiff  below,  on  Februar}-  23, 
1881,  returnable  to  the  following  May  term 
■of  the  superior  court  in  and  for  New  Castle 
•county.   This  writ  was  returned  May  15tli, 


the  first  day  of  the  term,  "non  est  Invenlua." 
On  May  2sth  an  alias  summons  was  issued, 
returnable  to  tbe  Novemlwr  term  of  the  supe- 
rior court,  and  was  returned  November  2nib, 
"summoned  personally."  On  April  6,  18.S1. 
In  tlie  Interval  between  the  Issuing  of  the 
first  writ  and  the  issuing  of  the  second,  tbe 
legislature  passed  tbe  following  act: 

"Sec.  1.  No  person  shall  be  incompetent  to 
testify  in  any  civil  action  or  proceeding 
whether  at  law  or  lu  equity,  because  he  is 
a  party  to  the  record  or  Interested  In  the 
event  of  the  suit  or  matter  to  be  determined. 
*  *  *. 

"Sec.  2.  The  provisions  of  this  act  shall  not 
apply  to  any  civil  action  or  proceeding  pend- 
ing at  the  time  of  its  passage." 

16  Del.  Laws,  708. 

At  tbe  trial  of  the  cause,  in  December.  18S2, 
the  defendant  offered  himself  as  a  witness 
in  his  own  behalf.  Counsel  for  tbe  plaintiff 
objected  to  his  competency,  on  the  ground 
that  the  issuing  of  the  writ  of  February  23d 
constituted  an  action  pending  at  the  time  of 
the  passage  of  the  above  act;  and  on  tills 
ground  the  court  rejected  the  defendant  as 
a  witness.  To  this  ruling  the  defendant  not- 
ed an  exception,  and  took  a  writ  of  error. 
The  question  before  the  court  therefore.  Is 
whether  or  not  the  writ  of  February  23d. 
which  was  returned  "non  rat  Inventus,"  con- 
stituted an  action  pending,  within  the  mean- 
ing of  the  exception  contained  in  the  second 
sectlCHt  of  the  above  set 

John  B.  Moore,  for  plaintiff  In  error.  An- 
thony Hlgglns,  for  defendant  in  error. 

HOUSTON,  J,  Tills  is  purely  a  quesUon 
of  law,  involving  the  construction  of  the 
words  of  a  statute  passed  by  the  legislature 
on  the  6th  day  of  April,  1881,  providing.  la 
tbe  first  section,  that  no  person  sliall  be  in- 
competent to  testify  in  any  civil  action  or 
proceeding,  whether  at  law  or  In  equity,  be- 
cause be  is  a  party  to  the  record,  or  Interest- 
ed In  the  event  of  the  suit  or  matter  to  be  de- 
termined; and.  In  the  second  section,  that 
the  provisions  of  the  act  shall  not  apply  to 
any  civil  action  or  proceeding  priding  at  the 
time  of  the  passage  of  the  act;  and  the  only 
question  to  be  determined  In  the  court  below 
was  whether  a  writ  of  summons  Issned  In  an 
action  of  assumpsit  out  of  the  court  below, 
at  the  suit  of  McCauIley  against  Rice,  on  the 
23d  day  of  February,  1881,  returnable  on  the 
first  day  of  the  next  May  term  of  that  court, 
and  returned  on  that  day,  the  15th  of  Bfsy, 
1881,  by  the  sheriff,  non  est  Inventus^  con- 
stituted, without  a  service  of  the  writ  on  tbe 
defendant  in  it,  any  clvU  action  or  proceed- 
ing In  the  suit  pending  at  the  time  of  the 
passage  of  the  statute,  within  the  meaning 
of  that  word  as  thus  employed  in  It  An 
alios  summons  was  Issued  on  tbe  25th  day  of 
May,  In  the  usual  form,  whldi  was  served 
and  returned  at  the  next  term,  when  the  de- 
fendant appeared,  and,  the  case  having  been 
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afterwards  pleaded  to  \eme  on  the  trial  of 
tt,  he  waa  called  as  a  witness  to  testify,  and 
was  objected  to  on  the  other  ^de  as  incompe- 
tent because  be  was  the  defendant  In  the 
case;  and,  the  above  question  then  having 
been  raised,  the  court  below  h^d  that  he 
was  not  a  competent  witnew  In  the  case, 
wlthtn  the  meaning  and  Intenldon  of  the  sec- 
ond section  of  the  statute;  and  that  la,  of 
coiirae,  the  same  question  of  law  now  to  be 
determined  by  this  court,  and  which  invotves 
oo  qaestlon  of  equity  whatever  before  this 
tribanal.  any  more  tban  It  did  iu  the  conrt 
below. 

It  Is  admitted  by  the  conns^  for  the  plain- 
tiff In  error  that,  under  our  general  statute 
and  the  established  practice  of  the  superior 
conrt  of  this  state,  the  writ  or  summons  first 
Issued  In  this  case  constituted  in  law  the 
commencement  of  the  action;  but  his  con- 
tention Is  that,  as  It  was  not  served  on  the 
defendant,  and  waa  returned  non  est  Invent- 
as  to  the  next  term  of  the  court.  It  failed  to 
have  any  legal  effect  whatever,  and  therefore 
there  was  not  any  clvU  action  or  proceeding 
In  the  suit  so  commenced  on  the  6th  day  of 
April,  1881,  when  the  statute  was  passed. 
Or,  In  other  wordSs  that,  withont  service  of 
the  summons  first  lasoed  upon  the  defendant 
In  it,  there  was,  according  tiie  technical 
signification  of  the  terms,  no  Us  pendens  in 
the  case  at  that  time.  The  first  authorities 
<rlted  by  him  for  the  rule  on  tMs  subject, 
and  In  support  of  the  point  made  by  him. 
were  Murray  v.  Ballon,  1  Johns.  Ch.  50«.  and 
Ix>ckwood  V.  Bates,  1  I>el.  Ch.  485;  both 
cases  In  ehanceir,  where  the  rule  upon  a 
principle  of  equity,  purely,  has  long  been  rec- 
ognbced,  and  established  with  greater  un<- 
fonnlty  in  the  decisions  upon  It  than  has 
been  In  the  courts  of  law,  where  no  princi- 
ple of  equity  was  Involved,  but  the  time  of 
the  commencetnetit  of  the  action,  and  wheth- 
er It  was  barred  by  the  plea  of  the  statute  of 
limitations,  as  in  other  similar  cases,  were 
the  only  material  questions  Involved  In  them 
in  respect  to  the  rule.  In  the  case  first  cited, 
of  Murray  v.  Ballou,  a  bill  was  filed  In  the 
court  of  chancery  of  New  Tork  against  a 
trustee  of  real  and  personal  estate  for  the 
benefit  of  a  married  woman,  by  the  latter, 
for  a  breach  of  the  trust,  to  enjoin  him  from 
acting  as  trustee,  or  selling  any  of  the  trust 
estate,  or  the  securities  or  funds  thereof,  and 
for  the  appointment  of  a  receiver.  After  the 
snbpoeoa  had  been  Issued  and  served  upon 
him  In  the  ease,  he  sold  a  portion  of  the  real 
estate  of  the  trust  to  Ballon,  and  took  hia 
bond  and  mortgage  for  the  consideration, 
which  were  afterwards  assigned  to  another 
person  by  the  name  of  Hunt,  by  whom  the 
■motmt  of  them  was  subsequently  paid  to 
the  trustee.  A  bill  was  afterwards  filed  In 
the  oonrt  by  the  receiver  against  Ballou  and 
Hunt  to  set  aside  the  sale  of  the  premises,  on 
the  ground  that  they  both  had  knowledge 
of  the  suit  pending  against  the  trnstpp  when 
they  purchased  the  premises,  but  which  they 
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denied  In  their  answers.  There  was  no  proof 
to  contradict  the  answers,  but  Chancellor 
Kent  held  that,  though  he  had  no  knowledge 
of  the  suit  when  Ballou  bought  the  premises, 
which  had  then  been  pending  a  year  in  the 
court,  it  was  not  pretended  that  he  was  Ig- 
norant of  the  existence  of  the  trust,  and  It 
was  to  be  presumed  from  his  silence  that, 
when  he  purchased  the  land  from  Winter,  he 
knew  that  Winter  held  and  sold  it.  not  in 
his  own  right,  but  as  trustee.  The  bill 
charged  that  it  was  generally  knowu  ni  the 
time  of  the  sale  that  Winter's  authority 
was  questioned.  The  answer  went  no  fur- 
ther than  to  Aesiy  any  knowledge  of  the  chan- 
cery suit,  or  of  the  injunction,  or  of  any  sus- 
pension or  defect  of  authority  In  Winter  to 
selL  The  answer  of  Hunt  was  to  the  same 
limited  extent;  and  the  i»robabllIty  was  that 
It  waa  a  matter  of  public  notoriety  at  the 
time  that  Winter  held  the  large  real  estate  In 
his  posaesftlon  as  a  trustee.  And  after  some 
further  comments  on  the  circumstances  of 
the  ease,  the  chancellor  proceeds  to  his  con- 
clusion, as  follows:  "Admitting  that  Ballou 
had  no  knowledge  In  fact  of  the  suit  when 
he  made  the  purchase,  he  Is  nevertheless 
chargeable  with  legal  or  constructive  no- 
tice, BO  as  to  render  his  purchase  subject  to 
the  event  of  the  suit  The  establirfied  nile 
is  that  a  lis  pendens,  duly  prosecuted,  and 
not  ci^usive,  Is  notice  to  a  purchaser  so  as 
to  affect  and  bind  his  Interest  by  the  decree; 
and  the  lis  pendens  begins  from  the  service 
of  the  subpoena  af  t»  the  bni  Is  filed."  And 
which,  he  further  says,  was  no  more  than 
an  adoption  of  the  rule  in  a  real  action  at 
common  law,  where,  If  the  defendant  aliens 
after  the  pendency  of  the  writ,  the  Judgment 
In  the  real  action  will  overreach  such  alien- 
ation. And  the  reason  for  which,  we  may 
add,  both  at  common  law  and  in  chancery, 
Is  that,  when  the  suit  involves  the  right  of 
the  plaintiff  to  real  estate  in  the  possession 
of  the  defendant  in  it,  the  Jurisdiction  of 
the  court  over  it  forbids  that  the  adjudlca- 
tlOTi  of  his  right  to  recover  It  according  to 
law  or  equity  shall  not  be  prevented  or  de- 
feated by  the  defendants  sale  and  convey- 
ance of  it  to  another  during  tiie  pendency 
of  the  suit. 

And  to  the  like  effect  was  the  decision  of 
the  conrt  of  chancery  In  this  state  on  the 
same  rule  In  the  second  case  cited,— Lock- 
wood  V.  Bates.  Fw  our  present  pm-pose.  It 
Is  enough  to  say,  of  the  facta  established  In 
that  case,  tiiat  a  bill  had  been  filed  in  the 
court  of  chancery  at  the  suit  of  James  Clay- 
ton, Samuel  Lockwood,  and  Armwell  I>ong, 
three  members  of  the  firm  of  Mitchell,  Lock- 
wood  &  Co.,  against  John  Mltdiell,  the  re- 
maining member  of  It,  to  obtain  a  settlement 
of  the  affairs  of  the  partnership  by  Mitchell, 
who  had  been  the  active  partner.  The  cause 
was  proceeded  in  to  a  hearing  at  the  August 
term,  1828,  and  the  final  decree  of  the  chan- 
cellor was  entered  in  It  on  the  8th  day  of 
August,  1826.  By  It  the  rights  of  the  several 
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partners  were  adjudged,  and  the  defendant, 
Mitchell,  woa  ordered  to  par  to  them  their 
sereral  shares  of  the  net  partnership  assets. 
As  part  of  the  decree,  he  was  (vdered  to  pay 
to  Samuel  Lockwood,  one  of  the  partners, 
the  sam  of  91,818.^  Pending  fbe  suit  for 
the  settlement  of  the  partnership,  Samuel 
Lockwood  was  Indebted  to  John  Mitdtell  in 
a  Judgment  bond  for  the  real  debt  of  $3,000. 
dated  December  8,  1817,  on  which  Judgment 
was  entered  In  the  court  of  common  pleas  on 
the  9th  of  January,  1819,  subject  to  a  credit 
of  $1,000  cm  the  Judgment  as  of  February  U, 
1818,  but  leaving,  with  the  Interest  in  arrear,  a 
balance  due  to  Mltdiell  larger  than  the  nun 
due  from  him  to  Lockwood  under  the  decree 
In  the  partnership  suit  Onthe  8tb  of  Decem- 
ber, 1824.  while  the  partnership  suit  was  pend- 
ing, IfitdieU  executed  a  written  assignment 
of  the  Judgment  he  held  against  Lockwood 
to  Martin  W.  Kites,  in  trust  for  certain  cred- 
itors of  Mitchell.  Notice  of  this  sselgDment 
was  given  to  Lockwood  tm  tiie  6th  of  Kovem- 
ber.  1825.  and  on  the  22d  of  June,  1830.  the 
Judgment  was  mariwd  on  the  record  "For 
the  use  of  Siartln  W-  Bates,  as  per  assign- 
ment to  him  dated  the  Stii  of  December. 
1824."  Sereral  years  afterwards,  Samnd 
Lockwood  filed  his  bill  In  the  court  against 
Martin  W.  Bat«t  and  others,  setting  forth  the 
above-stated  facts,  and  prayed  Oiat  he  m^t 
have  the  benefit  of  the  decree  made  In  1825, 
In  the  partnership  salt,  by  way  of  set-off 
against  the  Judgment  due  from  him  to  Mlteh- 
ell,  and  now  standing  for  the  use  of  Martin 
W.  Bates  In  trust  The  answer,  admitting 
the  flicts  set  fwtb  In  Osa  bill,  relied  upon 
Ibree  grounds  of  defoise,  but  on^  one  of 
which  It  Is  necessary  for  us  now  to  notice, 
and  that  was  that  the  assignment  at  the 
Judgment  against  Lockwood  In  trust  tm  cred- 
itors having  been  made  on  the  8th  day  of 
December,  1824,  ivlor  to  the  decree  In  the 
partnership  suit  in  iS2S,  the  rights  of  Lock- 
wood's  creditors  under  the  assignment  could 
not  be  affected  by  the  subsequent  decree 
against  Mitchell,  the  original  Judgment  cred- 
itor. .  The  chancellor  held  that  Lockwood, 
the  complainant  was  entitled  In  a  court  of 
equity  to  set  off,  against  the  Judgment  as- 
signed to  Bates  for  the  creditors  named  of 
Mitchell,  the  sum  decreed  to  be  paid  to  him 
by  Mitchell  in  the  partnership  suit  ftud,  as 
what  he  said  on  this  part  of  the  case.  In 
announcing  his  opinion.  Is  well  and  more  con- 
cisely expressed  In  the  syllabus  of  the  report 
of  It  we  will  quote  from  it  his  ruling  In  It 
on  the  particular  question  we  are  now  con- 
sldtflng.  It  is  as  f<dlows:  "A  Us  pendens 
Is  constructive  notice*  not  only  to  affect  pur- 
chasers of  the  subject-matter  of  the  litigation, 
but  also  to  protect  all  rl^ts  and  equities 
arising  out  of  it  In  the  iMresent  case,  the 
pendency  of  a  suit  In  equl^  resulting  in  a 
decree  for  the  payment  ot  a  partnership  bal- 
ance by  the  defendant  to  his  copartner,  which 
the  latter  sought  to  set  off  ag^nst  a  Judg- 
ment due  from  him  to  the  dsfoidant,  h^  to 


be  nmstractlre  notice  ot  the  copartnet^s 
equity  to  an  assignee  of  the  Judgment  who 
took  pending  the  Utigatl<m." 

We  have  thus  referred  particularly  to  two 
cases  In  chancery,  cited  In  anpport  ot  the 
constmctt(8i  of  the  wwds  of  the  statute  cou- 
tended  for  in  this  case  Iff  the  counsel  for  die 
plaintiff  in  error,  to  show  the  meaning  and 
purpose  of  the  riile  of  Us  pendens  when  re- 
sorted to  by  courts  of  .  equity,  and  why  it 
has  been  held  In  courts  of  equity  that  the 
subpoena  must  not  cnly  have  been  issued  on 
the  filing  of  the  blU,  but  must  also  have  becu 
served  upon  the  defoidant  in  the  eaae,  to 
warrant  the  an>Ilcati<m  of  the  nde  of  lis 
pendens  to  It  And  the  reason  for  that  was 
that  where  an  innocent  pmrchasor  for  a  fair 
and  valuable  consideration;  and  without  any 
knowledge  that  It  was  a  subject-matter  ot 
litigation  In  a  suit  bought  a  tract  of  land  of 
the  defendant  and  there  iras  no  proof  that 
such  a  purchaser,  or  that  even  the  defendant, 
then  had  actnal  notice  or  knowledge  that  the 
suit  had  been  commenced  against  him,  no 
court  of  equity  could  have  ruled  that  either 
had  constructive  notice  ot  It  until  the  sub- 
poena had  been  served  upon  the  defendant; 
but  the  service  of  it  being  actual  notice  to 
him  that  the  suit  had  hem  Inititnted  againn 
him,  they  were  prepared  to  hold,  and  have  fur 
a  long  time  finely  held,  that  tt  oonstitnted  con- 
structive notice  of  It  even  to  sudi  a  purchafe- 
w;  and,  as  the  hardship  of  the  rule  in  surb 
a  case  was  strcmgly  pressed  upon  the  consid- 
eratitm  of  Chancellor  Kent  1^  the  oounspl 
for  the  pun^osera  in  tbe  case  before  him. 
much  of  his  opinion  was  devoted  to  the  sup- 
port and  vindication  ot  tt  In  that  ease.  And 
in  the  second  csae  dted,  as  the  partnership 
suit  had  proceeded  to  a  hearing  before  the 
chancellor  tm  the  bill  and  answw  filed,  and 
was  awaiting  his  final  decree  In  it  wbcn 
Mltdiell's  Judgment  against  LodEWood  was 
assigned  to  Bates,  In  tnist  for  tbe  creditors 
of  the  f<vmer,  and  without  the  relief  sotiKht 
in  the  subsequent  suit  In  ttiat  court  by  I^ock- 
wood  against  tbe  assignee.  Bates,  and  others, 
with  such  notice  of  the  snbject-matttt  ot  the 
litigation  between  Lockwood  and  Miller  in 
the  partnovhlp  suit  as  would  have  tefeated 
Lockwood's  equitable  right  of  aetthig  off  the 
sum  due  to  him  from  Mitchell  nnder  the  de- 
cree against  the  Judgment  the  reason  was 
tbe  same  t<x  the  chanceUw's  holding  that  as 
the  aBslgnraeot  was  made  pending  the  part- 
□ersbip  suit,  It  was  constructive  notice  to  tbe 
assignee  of  the  Judgment  of  Lodtwood's  eq- 
uity to  set  off  the  sum  due  him  from  Miller, 
the  assignee  of  tt  against  the  Jo^ment 
But  in  the  case  now  beftve  ns,  c<Hnm«iced 
and  prosecuted,  as  It  was,  with  all  due  dili- 
gence, In  ttu»  eatabllshed  mode  of  [wocedure 
in  such  caso,  to  verdict  and  Judgment  hi  the 
court  below,  tboe  is  no  question  involved  as 
to  dther  adual  ot  constmctive  notice  of  th« 
Institution  of  It  to  tbe  defendant  w.  i»r- 
ticularly,  to  another  perscni  to  wh<mi  Ik  had 
conv^ed  or  assigned  his  interest  in  the  nib- 
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Ject-matter  of  It,  with  tbe  view  of  defeating 
the  recoTery  of  tbe  pUilntlff  by  thus  direst- 
log  himself  of  falg  Interest  In  It  after  tbe 
commencement  of  tbe  action,  and  therefore 
the  rale  of  lis  pendens,  as  stated  and  applied 
by  Chancellor  Kent  in  tbe  case  referred  to, 
can  have  no  application  to  the  case  before 
ns;  and  It  la  equally  manifest  that  It  could 
not  have  any  application  to  even  a  real  action 
at  common  law,  whence  courts  of  equity 
originally  d^ved  It,  without  sucb  a  convey- 
ance of  his  Interest  In  tbe  premises  to  a 
third  person,  priding  tbe  action,  according  to 
hifi  exposition  of  the  rule  in  that  case.  On 
the  contrary,  in  tbla  case.  In  the  court  below, 
tbe  question  simply  was--and  It  Is  tbe  same 
here— whether,  In  the  meaning  and  Intention 
of  tbe  legislature,  as  expressed  in  the  words 
of  the  statute,  the  first  or  original  summons 
in  it,  baring  been  Issued  prior  to  the  passage 
of  it,  returnable  to  the  next  May  term  of  tbe 
court,  which  was  after  the  passage  of  it, 
and  remaining  or  hanging  In  tbe  meanwhile 
in  the  sherifTs  hands  for  serrlce  on  the  de- 
fendant, who  bad  no  place  of  abode  in  the 
state,  or  where  It  conld  be  served  by  his  leav- 
ing a  oc^  of  it,  and  was  not  served,  but 
returned  n<m  est  inventus  by  him  to  tbe  next 
term,  was  or  was  not  a  civil  action  ir  pro- 
ceeding pending  during  that  time,  BXti  par- 
ticulariy  at  the  time  when  the  statute  was 
passed,  which  was  tiie  Gtb  day  of  April  in 
tliat  year.  If  tbe  words  of  tlie  act  merely 
were  'imy  civil  action  pending"  at  the  time 
of  Its  passage  should  be  within  tbe  revi- 
sion of  the  i>recedlng  section  of  It,  although 
it  would  not  even  then  be  free  from  any 
doubt  that  the  legislature  intended  to  use 
the  words  In  tbe  technical  sense  contended 
for;  and  to  constitute  it  a  lis  pendens  It  waa. 
■t  least,  neceBsary  that  the  wimmwa  should 
have  been  served  by  that  time  upon  tbe  de- 
fendant But  the  addition  to  thran  of  the 
other  jwnxdB,  "or  proceeding,"  renders  the 
meaning  (Mt  the  legislature  in  tbe  use  of  them, 
in  tills  connection,  the  more  imcertain  in  that 
respect.  For  a  civil  action  of  any  kind  In 
the  courts  of  our  state,  all  of  which  are  well 
kDOwn  and  ascertained  In  our  [wactlce,  has 
a  legal  signification  as  fixed  and  definite  as 
can  be  claimed,  pM-bapa,  for  any  other  legal 
names  or  terms,  and  in  its  general  sense  em- 
braces aU  tile  proceedings  of  record  In  It, 
from  tlw  ordinal  writ  with  which  It  Is 
commenced  to  flie  verdict  and  Jndgmoit  with 
which  it  concludes,  when  It  has  been  regu- 
larly proeecuted  and  conducted  through  all 
the  progresdve  stages  of  It  fnun  such  a 
comnMnounmt  to  such  a  condurion.  It  may, 
however,  be  terminated  In  various  ways  In 
the  meantime^  but  nntU  it  Is  tomlnated  it 
la  nsnal  to  say.  even  In  court,  and  In  lan- 
guage gtoenBj  well  understood  oat  of  It; 
that  the  actkm  la  pending,  and  which,  by 
a  flgnce  ot  speech  In  the  terms  of  tbe  dvll 
law,  poidens,"  la  llkoied  to  fruit  form- 
ing and  growing  In  tbe  stages  of  Its  develop- 
itigDt,  but  yet  hanging  hy  its  roots  or  stem. 


There  are,  however,  other  dvll  proceedings 
of  several  kinds  lu  our  courts  of  law  in  which 
the  testimony  of  witnesses  Is  required  and 
heard,  but  which  are  not  considered  or  de- 
nominated actions  of  law,  because  they  are 
commenced  without  the  Issue  and  service  of 
any  original  writ  upon  the  other  party,  and 
prosecuted  and  conducted  without  any  dec- 
laration (ff  pleadings  filed,  aa  In  aU  civil  ac- 
tions at  law  Is  prescribed  and  required  In 
tbem.  And  In  such  a  proceeding,  so  com- 
menced and  conducted,  it  may  well  be  doubt- 
ed whether  the  rule  of  lis  pendens,  as  de- 
fined and  contended  for  1^  the  counsel  for 
the  plaintiff  In  error,  could  be  properly  ap- 
plied, became  It  was  not  commenced  by  an 
original  writ  served  <m  tbe  defendant,  aa  In 
an  action  at  law.  And  yet  it  la  quite  as 
common  In  court,  and  out  of  It,  to  apply  tbe 
term  "pending"  to  such  a  proceeding,  so 
commenced,  as  long  as  It  continues  before  tbe 
court  undetermined,  or  undecided,  aa  to  an 
action  of  law  continuing  before  the  court  lu 
like  manner;  and  the  statute  itself  applies 
the  same  term,  "pending,"  to  any  dvil  pro- 
ceeding as  to  any  dvll  action,  and  we  there* 
ft>re  think  the  legislature  Intmded  to  use 
the  word  "pending"  in  the  connection  in 
wblch  it  is  employed  fn  this  statute,  in  the 
general  sense  in  which  it  la  now  used  and 
understood,  and  not  in  any  more  limited  or 
technical  sense  in  which  the  term  "lis  pen- 
dens" has  been  defined  and  Interpreted  In 
ai^  of  the  cases  cited  in  tbe  argument  by  the 
counsel  for  the  plaintiff  in  error. 

We  do  not  think  that  there  was  any  ground 
for  the  contention  of  the  counsel  that  on  the 
return  of  tbe  first  summons  without  service 
upon  the  defendant  in  It,  and  non  est  In- 
ventus to  the  next  term  of  tbe  court.  It  waa 
then  functus  offldo,  and  became  a  nullity, 
and  of  no  effect  for  all  the  purposes  of  tbe 
action  which  he  admits  was  commenced  by 
it  For,  by  the  long-established  practice  In 
the  superior  court  of  the  state,  a  summons 
so  returned  by  the  sheriff  does  not  become 
null  and  void.  If.  as  In  this  case,  an  alias 
summons,  or.  another  like  it,  Is  thereupon  Is- 
sued returnable  to  the  next  term  of  the  court; 
but  It  constitntes  a  repetition  and  continua- 
tion of  the  former  In  its  legal  effect,  so  that 
the  Cfunmencement  of  the  action  in  sucb  case 
dates  from  the  Issuing  of  the  first  And  this 
practice  waa  early  adt^ted  here,  lu  analogy 
to  the  practice  in  the  courts  of  En^and,  so 
far  as  it  was  applicable  to  the  more  simple 
mode  of  taistltuting  actions  In  our  courts. 
It  was  Issued  as  an  alias  summons,  refer- 
ence being  made  in  it  to  the  original  sum- 
mons in  the  r^ular  form  usual  in  such  cases, 
returnable  to  the  next  t«rm;  and  it  was  no 
less  the  function  and  office  of  It  to  preserve 
tbe  action  as  commenced  by  tbe  original  writ 
than  to  effect  what  It  bad  failed  to  have  ac- 
ccnnpliahed,— the  service  of  such  process  In 
the  action  niM>u  the  defendant  But  both  In 
the  courts  of  law  In  England  and  in  the 
courts  of  law  in  this  country.  In  which  It  has 
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been  held,  In  regard  to  the  rule  of  lis  pend^is, 
and  as  a  general  principle,  that  the  iBsulug 
of  the  original  writ  In  It  does  not  constitute 
the  commencement  of  an  action,  they  have 
all  held  to  the  contrary  when  the  time  of  the 
commencement  of  the  action  for  any  reaaou 
became  material,  as  In  the  case  of  a  plea  of 
the  statute  of  limitations  against  it,  or  of  a 
tender,  wlilch  must  have  becai  made  befwe 
the  suit  was  brought,  to  be  a  legal  defense, 
and  iu  Torious  other  casea  when  It  became 
material  to  detei-mine  when.  In  point  of  fact, 
the  action  was  commenced;  and  in  which  It 
baa  uniformly  been  held  that  the  Issue  of 
the  original  process  in  It  was  the  commeucd- 
ment  of  the  action.  And  such  caaes  clearly 
show  that,  notwithstanding  the  rule  cm- 
tended  for,  the  courts  In  both  countries  have 
exercised  a  good  deal  of  discretion  In  depart- 
ing from  it  in  their  decision  of  them.  And 
hi  this  case,  which  turns  l^K)n  the  Interpreta- 
tion of  a  recent  statute  of  our  state,  and  the 
meaning  of  tlie  word  "pending"  mtfely,  aa 
employed  In  It,  we  think  we  are  warranted, 
for  a  like  reason,  In  holding  that  ft  was  em< 
ployed,  not  In  the  technical  sense  of  the  Latio 
word  "pendens"  In  the  rule,  but  rather  In  the 
sense  of  the  word  "commenced"  In  our  lan- 
guage, In  whicli  it  la  more  generally  under- 
stood. For  although  It  Is  not  a  statute  of 
limitations,  the  section  of  it  In  question  was 
solely  to  limit  and  restrict,  according  to  the 
meaning  of  the  word  "pending"  used  In  It, 
as  we  think,  tbe  Initial  operation  and  appli- 
cation of  the  act  to  civil  actions  or  proceed- 
ings commenced  after  the  passage  of  It;  or, 
la  other  words,  that  it  should  not  apply  to 
any  commenced  before  the  time  of  the  pas- 
sage of  It  We  therefore  think  that  the  Judg- 
ment of  the  court  below  should  he  affirmed. 

SAULBBUBY,  a.  dlsaenta. 


DAMPMAN  T.  PENNSYLVANIA  E.  CO. 
(Supreme  Court  of  PennsyWania.    March  5, 
1895.) 

Garbiers  or  Pabsbsoehb  —  Acriow  fob  iNicar— 
EVIUBSCB— Prebdmption. 

1.  In  an  action  by  a  imsseuger  for  injuries 
caused  by  a  broken  rail,  where  defendant's  sec- 
tion foreman,  on  cro88.examination,  testified 
that  he  did  not  state  on  the  day  of  the  accident 
to  certain  persons  named,  that  he  had  notified 
the  company  that  such  rail  was  defective.  It 
was  not  error  to  permit  such  persons  to  testify 
that  defendant's  witness  made  the  statements 
claimed,  when  the  eTldence  was  restricted  to 
the  purpose  of  aSectiug  such  witneas*  credibil- 
ity, and  the  Jury  was  directed'  not  to  consider 
it  as  affecting  defendant's  Habllity. 

2.  Where  a  passenger  is  Injured  in  the 
course  of  transportation,  the  law  presumes  neg- 
ligence by  the  carri«,  and  the  burden  is  on  It 
to  remove  such  presumptioo. 

Appeal  from  court  of  common  pleas,  Obe*- 
ter  county. 

Action  by  Peter  Dampman  against  the 
Fenn^lvanla  Railroad  Company  for  person- 
al injuries  cawed  by  defwdaut'a  Begllgeaioe 


while  plaintiff  was  a  passenger  on  Its  train. 
From  a  judgment  for  piUiimtifl,  defendant  ap- 
peals. Affirmed. 

Plaintiff  was  a  passenger  on  drfendant's 
train,  composed  of  a  comUned  baggage  car. 
milk  car,  and  passenger  coach;  and  when 
nearing  Shelmire  station  the  coach  In  which 
plalutlfC  was  riding  wda  derailed,  detached 
from  the  rest  of  the  train,  and  turned  orer 
on  its  side.  Plaintiff  was  thrown  from  hl> 
seat  in  the  cor  and  injured.  The  accld«it 
woa  caused  by  a  broken  ralL  On  cross.ex- 
amlnation,  Harrison  Hendricks,  defenda.nt's 
section  foreman,  called  as  a  witness  for  de- 
fendant, testified.  In  substance,  that  he  knew 
Frank  Ludwick,  Robert  Plank,  Dr.  Larkin, 
Logan  Rogers,  and  Joseph  Dowlin;  that  be 
did  not  say  to  each  men,  on  the  day  of  the 
accident,  he  had  reported  this  rail  to  de- 
fendant; that  he  had  no  occasion  to  con- 
sider the  rail;  that  he  did  not  state  to  sneh 
men,  or  to  anybody  ^se,  <Ha  tlie  day  of  the 
accident  or  shortly  afterwards,  that  It  was 
not  his  fault,  that  he  had  reported  this  rail 
to  the  railroad  company,  and  that  they  must 
not  Name  him,  nor  that  be  coald  not  keep 
the  road  in  repair  because  tbey  gave  him  aid 
rails  off  the  Penn^Ivanla  Railroad;  that 
lie  did  not  remember  seeing  those  men  tbe 
day  after  the  accident,  nor  of  taking  any- 
body np  the  road  right  after  the  accident, 
and  showing  them  the  broken  rails,  or  a 
weak  raU.  Plaintiff  afterwaids  called  tbe 
persons  named,  and  they  testified.  In  sub- 
stance,  that  Harrison  Hendricks,  In  conver- 
sation with  th«n  c<Hiceming  the  accident, 
on  th«  same  day,  in  the  station  at  Shelmire, 
made  the  remark  that  he  was  not  to  blame 
for  this  accident;  that  he  had  notlfled  the 
company  some  time  before  that  of  this  be- 
ing a  bad  tall;  that  he  could  not  make  the 
road  any  better  with  tbe  supplies  he  bad; 
he  bad  old  materials  to  do  it  with.  The 
first  six  speciftcatlons  of  error  relate  .to  tbe 
admission  of  the  latter  testimony  cn  tbe 
part  of  the  plalntlfl. 

John  3.  Plnkertoi,  for  appellant  Butler 
&  Wlndl^  for  app^lee. 

PER  CURIAM.  Restricted,  as  It  eleariy 
was,  to  the  aingle  purpose  of  contradicting 
Mr.  Hendricks,  we  think  the  testimony  re- 
ferred to  in  the  first  aix  specifications  of  er- 
ror was  rightly  admitted.  In  ruling  on  toie 
of  the  offers,  tbe  learned  trial  Judge  said: 
"We  will  admit  this  testimony  stmidy  for 
the  purpose  of  affecting  the  credibility  of 
Mr.  Hendricks,  with  the  distinct  understand- 
ing that  It  cannot  be  used  to  affect  any  lia- 
bility on  the  part  of  the  company  by  any 
declarations  made  by  Mr.  Hendricks  at  tbe 
time  of  the  conTersatlon."  Afterwards  be 
pointedly  cautioned  the  Jury  by  saying  they 
"must  not  underetand  that  this  testlmooy 
Is  offered  to  show  that  Mr.  Hendricks  did 
give  the  company  notice  of  this  condition  of 
affairs.   It  1b  almplj  to  cratiadlet  Mr,  Bv- 
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diicki  when  lie  says  he  did  not  teH  these 
gentlemen  so,  and  afford  you  an  opportunity 
to  judge  how  far  you  can  rely  on  Mr.  Hen- 
dricks when  he  has  testified  to  certain  facts 
tn  the  case;  and  the  jury  will  not  under- 
stand the  testimony  as  glTen  to  Implicate  the 
company  In  maintaining  Improper  rails  on 
their  road."  The  testimony  la  question  was 
clearly  relevant  and  competent  for  the  sin- 
gle, Hpecific  purpose  for  which  It  was  admit- 
ted, and  special  care  was  taken  by  the  court 
to  preT«tt  its  being  used  for  any  other  par- 
pose.  We  find  no  error  in  either  of  the  first 
six  specifications,  and  they  are  therefore  dis- 
missed. 

The  only  other  apeclflcation  of  error  is  to 
the  refusal  of  the  court  to  charge,  as  re- 
quested in  defendant's  fifth  point:  "There 
is  no  evidence  in  this  case  of  negligence  up- 
on the  part  of  the  defendant  In.  either  the 
construction  of  its  track  or  the  transporta- 
tion of  Its  xMissengers,  and  the  Terdlct  of  the 
Jury  must  be  for  the  defendant."  In  view 
of  the  testimony,  It  would  have  been  plain 
error  to  have  affirmed  this  point  as  present- 
ed. It  tended  to  prove  that  the  plaintiff, 
while  a  passenger  on  one  of  defendant's 
ears.  In  course  of  transportation  over  defend- 
ant's road,  vras  aererely  injured,  wtthoat 
any  CaoH  on  his  own  part,  and  thus  raise  a 
presumption  that  the  Injury  was  the  result 
of  defendant  company's  negligence.  In  de- 
cMolng-  to  affirm  the  point  the  learned  judge 
very  properly  said  to  the  jury:  "If  yon  are 
satisfied  that  Mr.  Dampman  was  injured, 
and  he  was  a  passeng^:  <m  this  road  for 
transportation,  then  the  law  presumes  neg- 
ligeooe;  and  the  burden  Is  tm  the  other  side 
to  remove  tlie  presomptiOD.  If  the  defend- 
ant has  removed  that  tuwimptlon  by  its 
evld^ice,  and  the  piaiatifT  has  not  met  that, 
then  your  verdict  will  be  for  the  defaidant" 
This  was  quite  as  f&vwnble  to  the  company 
as  it  could  reascmabiy  ask.  The  case  de- 
pended Ml  qnestlMis  of  fact  which  were  for 
the  exclusive  oHuldoatlon  of  the  jury. 
They  were  all  fairly  sutxnltted  to  them  In  a 
very  clear  aad  comprehensive  charge,  to 
wbich  no  just  exception  can  be  taken.  We 
are  all  of  opinion  that  the  judgment  should 
]i«t  be  dlstnilMd.   Judgment  affirmed. 


DAYBNPOBT  00.  T.  PDNNSn/YANIA  B, 

CO. 

(Snpreme  Court  of  PennBylvania.    Mardi  4» 
1895.) 

IHSOOTBST— AKnrBBa  TU  iNTSBROaATOIUES— 8uv- 
nOIKHOT — PhIVILEQSD  COMMDNICATIOMB. 

Pending  an  action  against  a  railroad 
company  for  delay  In  tranenortioj;  fruit  from 
P.  to  A.,  plaintiff  filed  a  bill  for  discovery  in 
aid  thereof,  in  which  he  aeked  for  the  "omclal 
reports  aad  commonicatifms  made  by"  dofnid- 
ant's  agent  at  A.,  in  coarse  of  his  ordinary  da- 
ttra,  to  the  main  department  a(  V.,  on  nod  aft- 
er the  day  of  shipment,  for  defendant's  infor- 
mntion,  "and  without  reforrnce  tu  any  litipa- 
tioD."    A  judgment  pro  confesao  was  obtained 


for  want  of  answer,  and  plainUfl  filed  Inter- 

roffatories  Inquiring  if  any  oflicer  or  aftent  of 
defendant  at  A.,  on  snch  day  or  afterwards, 
famished  defendant's  proper  department  at  P. 
official  rpporta  relating  to  plaintiff's  claim,  and 
directing  copies  to  be  attached  to  tiie  answers. 
Defendant's  answer  stated  the  general  char- 
acter of  the  report  receired,  and  alleged  that 
it  was  not  made  in  the  ordinary  course  of 
bnsiness,  but  was  made  for  the  special  purpose 
of  resisting  iilaintiGTs  claim,  so  that  if  suit  was 
broogfat  It  might  be  placed  in  connsel's  hands  to 
guide  them.  Held,  that  the  facts  stated  in  the 
answer  were  good  as  a  reply  to  such  inter- 
rogatories, though  they  would  have  been  good 
as  an  answer  to  the  bill. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Bill  by  the  Davenport  Company  against  the 
Pennsylvania  Railroad  Company  for  discov- 
ery, in  which  there  was  a  Judgment  pro  con- 
fesso,  for  want  of  an  answer.  From  a  judg- 
ment dismissing  exceptions  to  defendant's 
answers  to  interi-ogatories  filed  plaintiff, 
the  latter  appeals.  Affirmed. 

Horace  M.  Ramsey,  for  appellant.  John 
Hampton  Barnes  and  Geo.  Tucker  Bispham, 
for  appellee. 

WILUAMS,  J.  The  plaintiff  shipped  fruit 
over  the  defendant's  line  of  road  from  Phila- 
delphia to  Altoona,  in  June,  1802.  When  it 
reached  Its  destination.  It  was  decayed  to 
such  an  extent  as  to  occasion  loss  to  the 
shipper.  An  action  was  brought  against  the 
defendant  In  September  of  the  same  year  to 
recover  in  damages  for  the  loss  suffered. 
Pending  this  acUon,  the  plainUff  filed  his 
bill  on  the  equity  side  of  the  court  for  dis- 
covery in  aid  of  the  action  at  law.  The  spe- 
cific discovery  sought  was  of  certain  writ- 
ings described  in  the  bill  as  "official  reports 
and  communlcatluiB  made  by  the  agent  of 
the  defendant  at  Altoona,"  In  the  course  of 
the  ordinary  duties  of  such  agent,  to  the 
main  department  In  Philadelphia,  on  and  aft- 
er the  IStli  day  of  June,  1S92,  for  the  informa- 
tl(Hi  of  the  railroad  company,  "and  without 
any  reference  to  any  litigation."  A  judg- 
ment pro  confesso  was  obtained  for  want 
of  an  answer.  Interrogatories  were  filed  and 
answered.  Two  of  these  answers  were  ex- 
cepted to,  the  exceptions  dismissed  by  the 
learned  judge,  and  this  appeal  was  then 
taken.  No  questitm  la  raised  except  that  of 
the  sufficiency  of  the  answers  made  to  the 
second  and  third  Interrogatories.  ^  these 
interrogatories  the  defendant  was  inquired 
of  whether  or  not  any  officer,  agent,  or  em- 
ploys of  the  railroad  company  at  Altoona,  on 
or  about  the  lUth  day  of  June,  1802,  or  after- 
wards, had  furnished  to  the  proper  depart- 
ment of  the  company  at  Philadelphia,  In  the 
ordinary  course  of  duty,  certain  official  re- 
ports relating  to  the  plalntiOfs  claim,  and 
directing  that  copies  of  such  reports  be  at- 
tached to  the  answers.  The  answers  are  not 
a  simple  denial  of  the  existence  of  such  a  re- 
I>ort  as  Is  inquired  after,  but  contain  a  state- 
ment of  the  general  cliaracter  of  the  report 
actually  received.  This  reporV ^bi^  aUwe> 
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was  not  made  In  the  ordinary  course  of  baei- 
ness,  but  for  a  special  purpose,  tIz.  to  re- 
sist and  defend  against  the  claiD3  which  the 
plaintiff  had  made  on  the  company  by  letter 
dated  the  7th  of  July,  1802;  that  It  was  pre- 
pared after  the  receipt  of  the  plaintiff's  let- 
ter, and  as  a  statement  of  the  defense  of  the 
railroad  company  to  the  claim  set  up  against 
It  by  blDi,  80  that  if  suit  was  brought  It 
might  be  placed  in  the  hands  of  counsel  to 
guide  them  In  making  defense.  The  objec- 
tion made  to  these  answers  is  that  they  set 
up  new  matter  that  should  come  Into  the 
case  by  answer  to  the  bill.  There  can  be  no 
doubt  that  the  facts  stated  would  hare  made 
a  good  answer  to  the  bill,  but  we  think  they 
are  equally  good  as  a  reply  to  the  interroga- 
tories. If  they  are  true,— as  for  the  pur- 
poses of  this  appeal  they  must  be  assumed  to 
be,— they  amount  to  a  denial  of  the  posses- 
sion of  any  communication  or  report  such 
as  the  plaintiff  alleges,  and  an  assertion  that 
the  documents  they  have  were  prepared  after 
the  plaintiff's  claim  for  damages  was  made, 
and  for  the  special  purpose  of  resisting  It 
ThU  brings  the  documents  within  the  privi- 
lege accorded  to  communications  made  to 
counsel.  It  Is  true,  as  appellant  points  out, 
that  they  were  not  made  directly  to  counsel, 
but  the  answers  allege  they  were  made  to  the 
Immediate  superior  of  him  who  made  them, 
for  the  express  purpose  of  being  by  him  sub- 
mitted to  counsel.  They  were  In  effect  made 
to  counsel,  for  they,  were  made  for  the  use 
of  counsel  in  resisting  this  particular  claim, 
and  were  transmitted  to  the  proper  officer, 
that  he  might  deliver  them  to  the  attorney 
to  whom  the  defense  of  the  company  might 
be  committed.  It  Is  very  clear  that  such  re- 
ports do  not  belong  to  the  class  of  Instru- 
ments of  which  discovery  will  be  compelled 
by  a  chancellor,  and  the  learned  Judge  of  the 
court  below  was  right  In  dismissing  the  ex- 
ceptions. The  decree  appealed  from  Is  af- 
firmed, and  the  appellant  directed  to  pay  the 
costs  of  the  appeal. 


BAILIE  T.  BAILIE. 

(Supreme  Court  of  Pennsylvania.    March  4| 
1895.) 

Bill  roR  Aoooontiko  —  Rbsfoksitinsss  ot  Aa- 

BVEH— JUDOMBKT— SUPflCiaHOT  OW  EviDBNOB. 

1.  Id  a  salt  for  an  accounting  plaintiff 

claimed  for  servicea  in  a  store  at  $16  per  week 
and  one-fourth  of  the  proBts.  The  bnl  admit- 
ted  payment  at  such  rate  to  May,  1889,  and  at 
the  rate  of  fl5  per  week  from  that  date  un- 
til January,  1800,  when  he  voluntarily  quit  de- 
fendant's service;  and  asked  an  account  of 
profits  between  such  dates.  The  answer  admit- 
ted that  in  1887  a  contract  was  made  aa  allured, 
which  was  to  (.-ontjnue  until  the  next  annnal 
acconnt  of  stock  should  he  taken;  tbnt  such 
stock  was  taken  May,  18S0.  after  which  the 
■hare  In  the  profit  was  no  longer  to  be  paid, 
but  only  the  %1Z  per  week;  that  plaintiff  re- 
mained on  snch  tenns  until  January,  1890;  and 
that  he  made  no  rlalm  to  share  In  the  profits 
dnriog  audi  time,  nor  until  more  than  she 
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months  after  he  quit  work.  SM,  that  the  an- 
swer was  responsive  to  the  Ull. 

2.  On  an  Issne  aa  to  whethar  complaiiiant 
was  to  share  in  the  profits  of  defendant's  busi- 
ness after  a  certain  date  it  appeared  that, 
though  complainant  knew  tiiat  defoidaiit  nm- 
derstood  that  he  was  not  to  eatitied  after  that 
date,  he  ctmtinued  to  work  for  defendant  for  six 
months  without  claiming  other  compmsatioD 
than  his  weekly  wages,  upon  which  basts  he 
settled  when  he  left,  and  that  he  never  spcAe  to 
defendant  as  to  his  intereat  In  the  profita  till 
Biz  months  after  he  left  defendant  s  employ. 
Both  the  bill  and  the  answer  were  verified. 
Hdd,  that  defendant's  contention  should  pre- 
vail. 

Appeal  from  court  ot  common  pleas,  Phil- 
adelphia county. 

Bill  by  Hugh  Bailie  against  Samuel  Bnllle 
for  an  accounting.  From  a  judgment  dis- 
missing exceptions  to  and  conflrmlng  the 
master's  report  in  favor  of  plaintiff,  defend- 
ant appeals.  Reversed. 

John  Sparhawb,  Jr.,  and  B.  Hnim  Hanson, 
for  appellant   William  W.  Ker,  fw  ai^lee. 

WILLIAMS,  J.  The  prayer  for  an  ac- 
connt In  this  case  rested  on  a  claim  for 
services  as  a  clerk  In  a  grocery  store  at  tbo 
rate  of  $15  per  week  and  a  one-foorth  part 
of  the  profits  made  by  the  store.  The  bill 
admitted  payment  at  the  rate  demanded 
from  October,  1887,  to  May,  ISoa,  and  at 
the  rate  of  S15  per  week  from  the  8d  day  of 
May,  1880.  to  the  18th  day  of  January,  1890. 
at  which  time  the  plaintiff  volnntarlly  left 
bla  brother's  employment,  and  asked  that 
an  acconnt  be  taken  of  the  profits  made  from 
May,  1889,  to  January,  1890,  and  that  the 
defradant  be  required  to  pay  over  to  blm  the 
one-foui-th  thereof.  The  answer  admitted 
that  a  contract  was  made  In  October,  1S87, 
as  alleged,  which  was  by  Ita  terms  to  con- 
tinue until  the  next  annual  account  of  stock 
should  be  taken;  that  this  took  place  In 
May,  1889.  after  which,  on  account  of  the 
smallness  of  the  profits  and  of  the  return  for 
the  use  of  the  capital  employed,  the  shtire 
In  the  profits  was  no  longer  to  be  paid,  but 
the  plaintiff,  so  long  as  he  diose  to  remain, 
was  to  receive  only  the  weekly  sum  of  fl5; 
that  be  remained  on  these  terms  until  the 
ISth  day  of  January,  1890,  making  no  claim 
to  share  in  the  profits  during  nor  at  the  close 
of  this  part  of  his  service,  or  until  more 
than  six  months  afterwards.  This  was  re- 
sponsive to  the  bin.  It  admitted  the  mik- 
ing of  the  contract  In  October,  1887,  and  pay- 
ment in  accordance  with  its  terms  as  al- 
leged by  the  plaintiff.  It  denied  that  the 
contract  was  to  continue  Indefinitely;  alleged 
that  it  was  ended  by  mutual  consent  In  3iiay, 
1889,  and  that  the  snbsequent  services  of  the 
plaintiff  were  rendered  and  were  settled  for 
at  the  rate  of  $15  per  week.  The  question 
of  fact  thus  raised  was  whether  the  admitted 
contract  remained  in  force  after  May,  ISSfi 
The  blU  asserted  it  The  answer  distinctl; 
d^ied  it  Here  was  oath  against  oath,  with 
the  burden  on  the  plaintiff  •of  ovetwrning  the 
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answer.  He  was  not  ccwnborated,  howttTO, 
b7  any  witness,  nor  by  any  impOTtant  dr- 
cumstanee.  His  declaratlifiis  abown  1^  Bob- 
Inmn  and  Palmer  make  It  clear  that  be 
knew  bow  bis  brotber  nndeciptood  their  rela- 
ikKU  after  the  stock  taking.  The  further 
facts  tbat  with  this  knowledge  be  contlnQed 
at  work  till  1890,  making  no  claim  to  any 
other  compensation  than  his  weekly  wages; 
tbat  when  be  left  he  settled  upon  tbat  basis; 
and  that,  according  to  his  own  testimony,  he 
never  spoke  to  his  brother  on  the  subject  of 
his  interest  in  the  pi-oflts  from  the  stock  tak- 
ing ia  May,  1SS8,  till  his  letter  written  In 
July,  1890,  six  months  after  be  left  the  store, 
—are  not  consistent  with  his  present  allega- 
tion that  he  supposed  himself  entitled  to 
share  In  the  profits  during  his  whole  period 
01  serrlce.  On  the  other  band,  his  declara- 
tions and  his  conduct  are  fairly  corroborative 
of  the  defendant.  Upon  the  question  of  fact 
on  wblch  the  case  depended  the  plaintiff 
stood  absolutely  alone,  while  his  declara- 
tions and  his  conduct  tended  to  corroborate 
the  testimony  of  the  defendant  The  fair 
preponderance  of  the  evidence  was  against 
liim,  to  say  nothing  of  the  etFect  of  the  an- 
swer, to  overcome  which  the  plalntift  re- 
quired more  than  bis  own  oath.  The  learned 
master  seems  to  have  lost  sight  of  the  effect 
r>f  the  answer,  and  to  have  reached  the  con- 
(.-lusion  that  It  was  not  responalre,  and  there- 
fore not  within  the  rule  which  put  the  biu*- 
den  on  the  plaintiff  of  overcoming  It  by  more 
than  his  oatti;  and  the  uefendant  contradict- 
ed It  by  his  own  testimony,  so  as  to  destroy 
Its  value  as  answer.  We  are  wholly  tmable 
to  understand  the  process  by  which  these 
4-ouclusions  were  reached.  We  can  adopt 
neither  of  them.  The  answer  Is  responsive 
no  far  as  the  only  question  In  controversy  Is 
(.-oueerncd.  It  denies  distinctly  that  the  con- 
tract covered  any  services  after  the  stock 
taking  in  May,  1889.  The  defendant's  testi- 
mony is  In  entire  harmony  with  bis  answer, 
and  what  should  be  conclusive  on  the  sub- 
ject is  that  the  plaintiff's  declarations  and 
conduct  are  not  consistent  with  an  honest 
belief  on  his  part  that  bis  original  contract 
4.-oniinued  In  full  force  after  May,  1SS9. 
If  the  conclustons  of  the  matter  had  rested 
only  on  his  estimate  of  the  credibility  of  the 
parties,  we  should  be  Inclined  to  let  them 
stand;  but  they  do  not.  We  cannot  auopt 
his  construction  of  the  answer  or  of  the  tes- 
timony, and  for  this  reason  we  are  constrain- 
ed to  reject  the  conclusions  he  has  reached 
In  regard  to  their  effect.  The  decree  Is  re- 
versed, and  the  bill  Is  dismissed;  the  plain- 
tiff to  pay  the  costs. 


WBSSBI«B  et  al.  V.  WBI8B  et  at 
(tivpmiM  Court  of  Pennsylvania.    March  4, 
ISOS.) 

PAaT*(BRBHtP— WbaT  COIKTITITTBS. 

1.  Where  a  person  loans  a  merchant  money, 
fur  whidi  he  is  to  receive,  at  a  spedlied  rate, 


and,  In  addition  tibitfele^  a  certain  per 
the  net  profits  of  the  bndness^  ha 


Interest 
cent,  of 

comes  a  partner  at  common  law. 

2.  Act  April  6, 1870,  proTides  that  a  loan  of 
mon^  upon  an  agreement  to  receive  a  share  of 
the  moAtM  of  the  baslness  in  lien  of  Interest 
shall  not  make  the  lender  liable  as  a  partner 
except  as  to  the  money  loaned,  provioed  the 
agreement  be  In  writing,  and  the  party  shall 
not  bold  himself  ont  as  a  general  partner.  HHd 
that,  where  Uie  lender  agrees  to  receive  a  share 
of  the  profits  of  the  business  of  the  borrower, 
and  interest  in  addition  thereto^  and  the  agree- 
ment as  to  the  Interest  la  not  in  writing,  sncfa 
statute  does  not  apply. 

Appeal  from  court  ot  common  pleas,  Phila- 
delphia county. 

Action  by  Gerhart  Wesaela  and  Charles  T, 
Wesaels,  trading  as  G.  Wessels  &  Co.,  against 
Ernest  Weiss  and  Charles  W.  Schmidt,  trad- 
ing aa  E.  Weiss  &  Co.,  on  promissory  notes. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.  Reversed. 

The  agreement  referred  to  In  the  opinion 
Is  Id  substance  as  follows:  "Agreement,  made 
the  twenty-second  day  of  November,  A.  D. 
1887,  between  Ernest  Weiss,  dyestuffs  dealer, 
of  the  city  of  Philadelphia,  and  Chas.  W. 
Schmidt,  liquor  dealer,  of  the  same  place. 
Whereas,  the  said  Chas.  W.  Schmidt  has  ad- 
vanced and  loaned  to  Ernest  Weiss  the  sum 
of  $6,000,  for  which  he,  the  said  Cbas.  W. 
Schmidt,  ts  to  accept  a  mortgage  which  Is 
drawn  In  favor  of  Weiss  Bros.,  Germany, 
given  by  James  C.  Blddle  upon  the  Dark 
Run  Mill,  in  the  Twenty-Third  ward  of  the 
city  of  Philadelphia,  which  Is  to  be  put  upon 
record  as  soon  as  certain  papers  arrive  from 
the  said  Weiss  Bros.;  and  to  secure  the  said 
Chas.  W.  Schmidt  until  such  times  that  the 
said  mortgage  Is  recorded  and  assigned  to 
him,  the  said  Ernest  Weiss  agrees  to  give  a 
Judgment  note  for  the  aforesaid  loan,  which 
note  Is  not  to  be  recorded  except  In  case  the 
said  Ernest  Welas  should  fall  In  business. 
Further,  the  said  Ernest  Weiss  agrees  to  give 
to  the  said  Chas.  W.  Schmidt  fifteen  per  cent 
of  the  net  profits  of  the  business  for  the  term 
of  one  year,  after  first  deducting  the  sum  of 
13,000,  being  the  yearly  salary  of  the  said 
Ernest  Weiss.  Also  the  said  Chas.  W.  Schmidt 
agrees  to  accept  at  the  end  of  one  year  from 
the  date  hereof  the  said  $6,000  for  said 
mortgage,  which  Is  to  be  assigned  to  Ernest 
Welas  upon  payment  of  the  sal<^  net  profits." 

Sharp  &  Alleman,  for  appellants.  Samuel 

Peltz,  for  appellees. 

FELL,  J.  The  agreement  between  the  de- 
fendants made  them  partners  at  common  law 
In  this  state.  The  case  of  Waugh  v.  Carver, 
2  H.  BL  235,  decided  In  1793,  whldi  foUowed 
Grace  v.  Smith.  2  Wm.  Bl.  898,  decided  In 
1775,  was  followed  and  adopted  to  Its  full 
extent  In  Purvtance  t.  McCIlntee,  6  Serg.  & 
R.  259,  in  1820.  The  weU-setUed  rule  of 
Waugh  V.  Carver  was  overruled  lu  England 
in  1800  by  the  case  of  Cox  v.  Hickman,  8  H. 
L.  Cas.  26S,  but  there  has  been  do  departure 
from  It  In  this  state,  except  by  legislation 
In  1870.  In  the  opinion  In  Bdw^O^^^gl^ 
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62  Pa.  St.  374,  decided  iQ  XSSB.  Sbai-swood. 
J.,  poiated  out  the  aew  Eogllsfa  rule  of  Oox 
V.  Hickman,  bat  followed  the  old  one  of 
Waugh  V.  Cax'ver,  saying:  **It  1b  entirely  too 
late  now  to  question  eltber  tlie  rule  or  the 
exception.  We  are  bound  to  stand  super  an- 
tlquas  vias  by  our  own  decided  cases."  In 
the  opinion  in  Lord  t.  Proctor,  7  Phlla.  630, 
decided  at  nisi  prius  the  same  year,  be  said 
that  the  rule  in  Wangh  t.  Oarver  was  too 
ancient  a  laudmarlc  In  our  law  to  be  now 
disturlwd,  and  that  it  has  accordingly  been 
followed  in  Edwards  v.  Tracy.  Since  the  act 
of  1S70  there  has  been  no  change  In  judicial 
decision.  The  question  whether  the  agreement 
between  the  defendants  made  them  partners 
as  to  third  partlee  did  not  arise  in  Hart  t.  Kel- 
ley,  83  Pa.  St  286.  The  agreement  had  been 
rescinded,  and  the  claim  In  suit  was  for  goods 
sold  before  it  went  into  effect,  or  after  It  had 
been  abandoned.  Caldwell  t.  Miller,  127  Pa. 
St  442,  17  AtL  983,  reaffirms  the  rule,  and 
both  Waliier  t.  Tnpper.  152  Pa.  St  1,  25 
Atl.  172,  and  In  re  Gibb's  Instate,  157  Pa.  St. 
59,  27  Atl.  383,  came  within  the  well-recog- 
ntzed  exceptions,  almost  as  ancient  as  the 
rule  Itself,  wlilch  were  made  to  avoid  the  in- 
justice of  Its  universal  enforcement  This 
rule  has  been  so  long  established  as  a  part  of 
our  Jurisprudence  that  it  is  needless  now  to 
consider  whether  It  Is  philosophical,  and  in 
harmony  with  the  principles  goTeming  the 
partnership  relation.  The  departure  from  It 
In  this  state— and  It  was  doubtless  the  wiser 
course— has  been  by  legislation.  The  act  of 
April  6,  1870,  provides  that  a  loan  of  money 
to  an  individual  or  a  firm  upon  an  agreement 
to  receive  a  share  of  the  profits  of  the  business 
as  compensation  for  the  use  of  the  money 
and  in  lieu  of  Interest  shall  not  make  the 
party  loaning  the  money  liable  ajB  a  partner, 
except  as  to  the  nxiney  loaned,  provided  that 
the  agreement  for  the  loan  shall  be  In  writing, 
and  that  the  party  shall  not  bold  himself  out 
as  a  gfflieral  partner.  This  legislation  dis- 
tinctly recognized  the  rule  as  It  had  existed 
in  this  state  for  50  years,  and  In  England 
from  1775  to  ISCO,  and  modified  It  to  conform 
more  nearly  to  the  modem  English  rule  of 
CcHC  T.  Hickman,  supra.  The  affidavit  of  de- 
fense contains  a  denial  of  the  partnership, 
but  it  admits  or  leaves  unnoticed  all  the  alle- 
gations of  t&ct  In  the  statement.  It  Is  a 
denial,  therefore,  of  a  conclusion  of  law  only, 
and  raises  the  single  question  whether,  under 
tlie  facts  as  stated,  the  defendant  Schmidt 
Is  liable  as  a  partner.  As  he  would  have 
been  liable  before  the  act  of  1870,  it  remains 
only  to  determine  whether  he  comes  within 
Its  protection.  This  cannot  be,  unless  he  has 
compiled  with  Its  provisions.  The  exemption 
from  liability  Is  on  condition  that  the  agree- 
ment shall  be  in  writing,  and  that  the  share 
of  the  profits  shall  be  in  lieu  of  Interest. 
Only  a  part  of  the  agreement  In  this  case 
was  in  writing,  the  stipulation  for  interest 
on  the  loan  being  oral.  The  Interest  to  be 
paid  was  6  per  cent.,  and  the  defendant  was 


to  receive  In  addition  thereto  15  per  cent,  of 
the  profits.  The  15  per  cent  was  not  to  be 
paid  In  Ueu  of  IntttPest.  but  In  addition,  to  it 
The  6  per  cent  was  not  to  be  received  u  a 
part  of  the  pr^ta  In  lieu  of  Interest,  but 
was  payable  as  Interest  in  any  event,  wheth- 
er there  were  profits  or  not  This  KgreemeDt 
is  not  In  compliance  with  the  reqalrefueotB  of 
the  statute,  either  in  letter  or  spirit,  and  its 
effect  is  to  impose  a  liability  as  a  partner. 
The  Judgmmt  is  reversed,  and  the  record  is 
remitted,  with  direction  that  judgment  shall 
be  entered  Ux  the  plaintiff,  unless  othat  Just 
or  equltaUe  cause  shall  be  shown. 


HULHOLLAND  v.  WOOD  eC  aL 
(Snpreme  Court  ot  Pennsylvania.    Hardi  A, 
1SA5.) 

Master  akd  Bbrvaxt  — Tbavbliro  Salbsmait  — 

WbaV  ComiTlTDTBS— PBBrBKBNCES. 

1.  One  who  screes  with  wholesale  mer- 
chants to  give  his  wQOle  time  to  the  sale  of  tbeii 
goods,  ana  ia  to  receive  as  compensation  house 
and  road  commission  on  all  approved  sales,  and 
par  his  own  expenses,  Is  a  traveling  salesman. 

2.  Act  Mar  12,  1891,  which  provides  that 
all  moneys  that  may  hereafter  become  doe  for 
labor  and  services  of  any  derk  employed  in 
stores  or  elsewhere,  and  all  other  tradesmen 
liired  for  wages  or  salary  from  any  pefson  or 
persons,  shall  be  preferred,  etc.,  does  not  apply 
to  a  traveling  salesman  whose  eompensatioD 
Is  a  commission  on  sales  made. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia count7. 

Action  by  John  W.  HulhoHand  against 
Wood,  Brown  &  Oo.,  defendants,  and  Harry 
S.  Grove,  garnishee.  There  was  a  judgment 
against  the  garnishee,  and  he  appeals.  Re- 
versed. 

Crawford  &  Longblln  and  John  G.  Johnson, 
for  a[q»ellant  Elnl^  J.  Xener,  for  appel- 
lee. 

FEL-L,  J.  The  proceedings  In  this  case 
were  designed  to  raise  the  single  qoestloQ 
whether  certain  creditors  of  Wood,  Brown 
&  Co.  are  entitled,  under  the  provisions  of 
the  act  of  May  12,  1891,  to  a  preference  for 
the  amounts  due  them  for  wages.  The  gar- 
nishee is  the  assignee  of  the  defendants  for 
the  benefit  of  theh?  creditors,  but,  as  a  de- 
cision of  the  question  raised  Is  desired  by  all 
parties  in  interest  no  objection  has  been 
made  to  the  manner  In  which  tlie  plalntiS 
attempted  to  enforce  the  right  claimed.  The 
contract  on  which  the  claim  is  based  Is  in 
writing,  as  follows:  "I,  J.  W.  Mulholland, 
hereby  engage  with  Mess.  Wood,  Brown  & 
Co.,  of  Phlla.,  to  sell  goods,  giving  my  entire 
time  and  attention  to  their  Interests,  and  be- 
ing at  all  times  subject  to  the  rules  and  reg- 
ulations of  the  house,  on  the  following  terms 
for  the  year  1803:  House  and  road  eommls- 
sion  on  all  approved  sales,  I  paying  my  own 
expenses.  J.  W.  Mulholland."  The  part  of 
the  act  to  be  considered  provides:  "All  mon- 
eys that  may  be  due  «r  hereafter  become 

Digitized  by  Google 


GILTON  «.  HESTONVILLE,  M.  &  F.  P.  UY.  CO. 


due  for  labor  and  senrlces  rendered  by  any 
mmer  or  mechanic,  Boraiit  giils  at  hotels, 
boarding  houses,  restaurants  or  in  private 
families,  or  any  other  serrant  and  helper  In 
and  about  said  houses  of  entertalniuent  and 
private  fiimllles;  porter,  hostler  or  any  other 
person  employed  in  and  about  IlTery  stables 
and  hotels;  taundrymen  or  washerwomen, 
scamster  or  seamstress  employed  by  merchant 
tailors  or  by  any  other  person;  milliner, 
dressmaker,  clothier,  shlrtmaker,  or  clerk  em- 
ployed in  stores  or  elsewhere;  hand  laborer, 
Inclndinc  farm  laborer  or  any  other  kind  of 
laborer;  printer,  apprentice,  and  all  other 
tradesmen  hired  for  wages  or  salary  from 
any  person  or  persons  •  •  •  shall  be  pre- 
ferred," etc.  Wood,  Brown  &  Oo.  were 
wholesale  dealers  In  dry  goods.  The  plain- 
tiff was  to  sell  goods,  paying  his  own  ex- 
penses, and  receiving  house  and  road  com- 
missions. His  compensation  was  entirely  by 
coDimlssions  on  approved  sales,  whether 
made  upou  the  road  or  at  the  house,  by  him 
or  by  any  one  to  customers  whom  be  had 
secared.  He  vras  clearly  a  traveling  sales- 
man. It  Is  claimed,  however,  that  be  Is 
within  the  meaning  of  the  act  as  a  "clerk 
employed  in  a  store  or  elsewhere."  The  act 
of  May  12,  189J,  is  an  amendment  of  the  act 
of  June  13,  1883,  which  was  an  amendment 
of  the  act  of  April  9,  1872.  Each  successive 
act  enlarges  the  number  of  persons  intended 
to  be  benefited.  The  first  act  included  but 
4  classes,  the  second  23,  and  the  third  25. 
Each  act  Includes  clerks,  and  In  the  third  all 
limitations  as  to  the  business  of  the  em- 
ployer and  places  of  employment  are  remov- 
ed as  to  them.  In  Sproul  t.  Murray,  156  Pa, 
St  2t8,  27  Atl.  302.  H  was  held  that  the  act 
of  18S3  should  receive  an  enlarged  or  re- 
medial construction  In  ascertaining  whether 
certain  persons  specifically  named  were  with- 
in its  provisions.  The  act  of  18T2  limited 
the  right  of  preference  by  naming  the  classes 
of  employers  whose  property  was  subject  to 
the  right  The  subsequent  act  enlarged  the 
class  of  employes,  but  not  that  of  employers. 
It  was  held  that  the  latter  class  was  enlarged 
by  necessary  implication  to  correspond  with 
the  former.  This  construction  gave  effect  to 
the  obvious  Intent  of  the  legislature,  and  was 
necessary  to  make  the  act  sensible.  The 
qaestlon  now  before  us  Is  whether  the  right 
has  been  conferred,  and  that  Is  to  be  de- 
termined by  the  language  of  the  statute. 
The  original  meaning  of  the  word  "clerk" 
has  become  so  enlarged  that  In  modem  usage 
It  may  Include  a  salesman  in  a  retail  store. 
It  cannot,  however,  be  extended  to  include 
one  whose  business  Is  to  travel  and  secure 
cuBtomers,  and  whose  compensation  is  by 
commissions  on  sales  effected  by  or  through 
him.  Such  a  person  is  not  an  assistant  In 
the  store  or  business  of  bis  employer.  He  Is 
not  employed  to  keep  accounts,  or  to  assist 
In  the  store  or  elsewhere  in  the  management 
of  ttie  business.   At  the  time  of  the  passage 


of  the  act  trav^Ing  salcemen  were  a  w^- 
known  and  distinct  class  ot  employte.  If 
It  was  the  loteatkin  to  extend  to  them  the 
preference  given  by  the  act.  It  la  to  be  pre- 
sumed that  they  would  have  bean  Included 
with  the  classes  of  persons  named.  The 
Judgment  Is  reversed. 


GILTON  T.  HBSTONTILLB.  U.  &  F.  P.  BT. 
GO. 

<8apf«me  Oourt  of  Pennsylvania.   Uanh  4, 
169B.) 

SnsBT  lUiLSOiDS— DsracTrvB  Tbiok — Con- 
snccTivB  NoTics — QuitniojT  fob  Just. 
While  plaintiff  was  driving  on  defend- 
ant's track,  t£e  rim  of  hit  wagon  wheel  wast 
caught  by  the  end  of  a  rail  which  had  become 
worn  and  split,  and  he  was  thrown  out.  There 
was  evidence  that  for  two  squares  froai  the- 
place  of  the  accident  the  rails  were  worn,  and 
maoy  were  Insecurely  fastened  or  entirely  loose; 
that  the  rail  tnnsing  the  injury  was  so  worn 
that  it  would  not  hold  spikes,  aad  that  there 
was  a  split  at  the  eoil  an  inch  wide;  that  it  ap- 
peared to  have  been  in  such  condition  for  some 
time;  that  Ute  defects  were  aptiarent  to  any 
one  supervMng  the  track;  and  that  after  the 
accident,  the  rail  was  bent  so  that  its  end  was 
two  feet  above  the  ground.  Bdd,  that  it  waa  a 
question  for  the  jury  whether  defendant  bad 
notice  of  the  defect. 

Appeal  from  court  of  commtm  pleas,  Phila- 
delphia county. 

Action  by  Elwood  S.  Gllton  against  thfr 
HestonvlIIe,  Mantua  &  Fairmount  Passen- 
ger Railway  Company  for  personal  Injuriea 
caused  by  defendant's  negligence.  From  a 
Judgment  of  nonsuit,  plaintiff  appeals.  Re- 
versed. 

JTotm  G.  Johnson,  for  appelant.  Buss^ 
Dtiane  and  J.  Bayard  Henry,  tot  ^)ptile& 

FSihL,  J.  The  plaintiff  was  Injured  by  be- 
ing thrown  from  his  wagon  while  drivlBg  on 
the  tracks  oC  the  HestcmvlUe,  Maatna  & 
Fairmounjt  Passenger  Bailwsy  Company,  the 
corporation  defendant  The  accident  waa 
caused  by  the  rim  ef  the  wheel  of  his  wagon 
being  caught  by  the  end  of  a  rail  which 
had  become  worn  and  spilt  A  nonsuit  was 
altered,  upoa  the  ground  tbat  it  did  not  ap- 
pear ttiat  the  d^endant  haa  notice^  actual 
or  constructive,  of  the  defective  condition, 
of  the  rail.  It  waa  shown  by  the  testimony 
that  the  car  tracks  for  two  squares  from  the 
place  of  the  accident  were  in  a  c<HidltIon 
dangerous  to  persons  driving  on  the  street, 
because  the  rails  were  worn,  end  many  of 
them  insecurely  fastened  or  entirely  loose; 
that  the  rail  which  caused  the  Injury  was  so 
worn  that  It  would  not  hold  the  spikes  t)iy 
which  it  had  been  fastened  down;  and  that 
at  one  end  It  was  split,  and  the  parts  s^a- 
rated  about  an  Inch.  The  rail  appeared  to 
have  been  In  this  c<mdItlon  for  some  time, 
and  the  defects  were  apparent,  and  would 
have  been  obswved  by  any  one  supervlslnir 
the  track.  After  tbe  accident,  this  rail  waa 
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foimd  bent  m  that  Iti  end  wa«  two  feet 
above  the  Burfftce  of  the  street  It  did  not 
cieeriy  appear  whether  the  rail  had  been 
bent  by  the  whed  of  the  plalntUE'a  wagon 
catching  In  the  spilt  end,  or  by  a  like  pre- 
ceding catwe.  Either  conclusion  mt^t  haTe 
been  drawn  by  the  Jmy,  and  It  was  unim- 
portant which  was  reached.  If  the  rail  had 
become  ao  worn  that  It  was  loose  from  the 
tlmbars  to  which  It  had  been  spiked,  and 
Its  end  so  spilt  that  a  wagon  wheel  wonld 
^obably  become  wedged  In  It,  the  dangar 
was  aa  real,  though  not  as  manlfeat  and 
Imminent,  as  If  Its  end  was  bent  up.  The 
proof  was  distinct  that  tiie  rim  at  the  wheel 
was  caught  In  the  end  of  the  rail,  and 
whether  It  was  caught  before  or  after  the  rail 
was  bent  went  only  to  the  degree  of  nonre- 
pair of  which  the  defendant  ^uld  be  held 
to  have  had  notlca  If  the  rati  was  worn 
and  loose  and  spUt,  It  was  an  object  of  dan- 
ger, whether  bent  or  not,  and  Its  becoming 
bait  wonld  naturally  follow  as  the  result  of 
its  condition.  The  defect  In  the  rail  did  not 
occur  suddenly,  or  from  an  unusual  or  an 
accidental  cause.  It  was  the  result  of  ordi- 
nary and  long-c<mtlnued  use.  It  was  ap* 
parent,  and  the  dancrer  from  It  probable. 
Without  holding  the  defendant  to  a  higher 
duty  than  to  make  repairs  after  notice,  el- 
ther  actual  or  constructive,  of  defecte,  there 
seems  to  be  enough  in  the  erldence  to  hare 
carried  the  case  to  the  Jury.  The  duty  of 
the  defendant  to  keep  the  tracks  In  repair 
was  clear  and  imperatlTe.  It  was  bound  to 
know  that  use  and  that  climatic  InflumceB 
would  produce  defects  In  the  rails,  and  It 
was  bound  to  make  such  a  continued  Inspec- 
tion as  would  detect  those  which  were  ap- 
parent The  defects  In  the  roil  In  question 
did  not  arise  in  a  day,  nor  probably  In  a 
week  w  a  month.  The  certainty  that  they 
would  arise  In  time  imposed  the  duty  of 
contJmied  TlgDance.  The  Judgment  Is  re- 
vwsed,  and  a  procedendo  awarded. 


BALDWIN  T.  TAYLOR  et  al. 

<Saiveine  Court  of  PennsylTania.    Mardi  6, 
U86.) 

LioiMSs— Whbx  lRRBTOOAm>B— Bbtoppbl— Sur- 
ricisiror  or  ETiDsiroB. 

1.  B.  and  H.,  owners-  of  adjoining  lota, 
agreed  to  erect  a  three-storr  building  on  the 
lota,  and  malce  the  upper  story  into  one  room, 
for  lodce  purposea.  H.  agreed  orally  that,  if 
B.  would  deed  him  two  feet  extra  of  ground, 
he  would  put  the  stairway  wholly  In  his  buil'd- 
ing,  for  the  uae  of  tenants  of  the  upper  atories, 
and  thus  enable  B.  to  accommodate  the  post 
office  in  his  building.  Hdd,  that  the  license  to 
B.  to  ttte  soeh  stairway  ma  restricted,  and  not 
irrevocable. 

2.  After  the  upper  stories  had  been  oocu- 
pied  several  years  by  such  tenants,  the  opening 
ID  the  wall  on  the  second  floor  was  built  up, 
and  a  imrtitjoa  was  put  on  the  divi^n  line  on 
the  third  floor.  There  was  a  door  left  in  each 
partition,  connecting  with  the  stairway.  Bdd, 


that  H.  was  not  estopped  to  refuse  the  use  of 
soch  stairway  to  B.'b  grantee. 

3.  On  an  Issue  as  to  an  equitable  eatoppd  , 
arising  tn  an  action  of  trespass,  the  verdict  ftf 
the  Jury  is  advisory  oaly;  and  where  ihe  estop-  | 
pel  rests  on  plaintiff's  testimony  alone^  and  this 
is  contradicted  by  defendant  and  three  others, 
the  judge  may  properly  give  a  binding  tnatrue- 
tlon  for  defendant 

Appeal  from  court  of  common  pleas,  Ches- 
ter county;  Hemphill,  Judge. 

Action  by  SemlramIs  D.  Baldwin  against  i 
B.  Franklin  Taylor  and  Joseph  B<msall  to 
recover  damages  for  trespass.    From  a  Judg- 
ment entered  on  a  verdict  directed  by  the 
court  In  favor  of  defendants,  plaintiff  ap-  | 

peals.    Affirmed.  I 

The  opinion  of  the  court  of  common  pleas 
Is  as  follows  (Hemphill,  J.): 

"This  is  an  action  of  trespass  brought  by  ' 
the  plaintiff  against  the  defendants  for  dos- 
ing up  two  doorways  on  the  property  of 
George  D.  Hayes,  adjoining  her  own.  by 
reason  of  which  she  was  deprived  of  Ingress  I 
and  egress  to  and  from  the  second  and  third 
stories  of  her  building,  over  a  stairway  lo- 
cated within  the  building  of  the  said  Hayes,  i 
the  right  to  the  use  and  enjoyment  of  which.  I 
for  herself  and  her  tenants,  she  claims  under 
an  Irrevocable  license  from  the  said  Hayes 
to  Robert  L.  Baldwin,  her  predecessor  in  ti- 
tle. The  evidence  of  the  plaintiff's  right  to 
the  use  of  this  stairway  rests  upon  the  testi- 
mony of  the  said  Robert  L.  Baldwin,  which, 
briefly  stated,  was  as  follows:  In  the  ^ring 
of  1871  he  (Baldwhi)  contracted  with  H.  S. 
Worth  for  the  purchase  of  a  lot  in  the  bor- 
ough of  Oxford,  48  feet  in  front,  on  Market 
street,  and  In  depth  105  feet  Shortly  there- 
after, and  before  title  had  passed,  be  agreed 
to  sell  to  George  D.  Hayes  a  portion  (18  feet 
front)  of  this  lot  The  bargain  was  not  then 
concluded,  becatise  Hayes  said  there  were 
parties  who  would  want  to  occupy  rooms,  if 
they  would  erect  a  building  properly  (the 
post  office  and  secret  societies),  and  that  he 
would  look  it  up.  'When  be  returned  be 
proposed  that  we  build  one  building  together, 
alike  In  every  particular,— building  material, 
windows,  style  of  architecture,  and  every- 
thing,—and  that  the  societies  would  take  the 
third  story,  if  It  was  all  In  one  room.'  Bald- 
win replied  that  be  could  not  accommodate 
them  on  his  side  without  limiting  bis  own 
space  for  business,  unless  they  put  In  but 
one  stairway,  and  on  his  (Hayes*)  side. 
Hayes  then  said  that  if  Baldwin  would  deed 
him  20  feet  he  would  put  tn  the  stairway  for 
the  use  of  the  whole  btdlding;  that  It  would 
be  for  the  lieneflt  of  themselves  and  the  ten- 
ants they  would  have  In  common,  and  in  ttiat 
way  the  poet  office  could  be  accommodated 
on  his  (Baldwin's)  side.  This  proposition  was 
agreed  to.  They  prepared  their  own  plans, 
and  the  building  was  commenced  the  lost  of 
April  or  first  of  May,  1872,  and  finished  in 
the  fall  of  that  year.  Between  the  proper- 
ties there  was,  in  the  basement  a  commant- 
caUng  door;  on  the  first  floor,  a  solid  portl 
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tion  wall;  In  fbe  secoiul,  a  large  opening,  six 
or  eight  feet  wide,  In  tbe  partition  wall;  and 
the  third  was  all  In  one  roont.  Tha  stairway 
was  erected  in  the  HaTes  bnUdlng.  and  was 
reached  hf  entering  a  doorway  In  the  center 
of  that  bonding,  which  opened  Into  a  store- 
room, and  by  passtng  along  the  front  of  that 
storeroom  to  the  foot  of  tbe  sttilrway.  Each 
paid  for  his  own  building,  and  they  were  In 
no  sense  Joint  owners.  Th^  were  separated 
In  the  deeds  from  Wmtb.  and  by  a  par^  wall 
erected  on  the  dlTl8l<m  line.  The  whole  of 
the  third  floor  was  occupied  by  the  secret 
societies  ontU  the  spiing  of  1875,  when  they 
removed  from  the  bnlldlng,  and  the  Oxford 
Press  Company,  which  op  to  that  time  had 
occupied  the  whole  of  the  second,  moved  ap, 
and  took  possession  of  the  third  floor,  jnst 
vacated  the  societies.  The  evening  be- 
tweera  the  buUdlnga,  on  the  second  floor,  was 
then  built  np  with  a  solid  wall,  and  a  door- 
way cut  In  the  partition  wall  at  the  head  of 
the  stairway.  Theodore  K.  Stnbbs,  Esq ,  then 
leased  the  room  on  the  Baldwin  ^de  from 
Mr.  Baldwin,  and  the  right  to  tbe  use  of  the 
stairway  from  Mr.  Hayes,  and  so  continued 
to  occnpy  the  one  and  use  the  other  until 
June,  im.  In  1881  or  1832  the  Oxford  Press 
Company  vacated  the  third  story  <hi  the 
Baldwin  side,  and  a  partition  wall  was  erect- 
ed on  tbe  division  line,  leaving,  however,  a 
doorway  connecting  with  the  stMrway.  Mr. 
Baldwin  then  leased  his  side  to  the  Odd  Fel- 
lows, and  BCr.  Hayes  leased  them  the  right 
to  the  use  of  the  stairway.  This  leasbig  con- 
tinued for  about  flftemi  months,  when  the 
room  was  next  leased  to  Douglass  Brlnton, 
who  waa  connected  with,  and  was  a  son  of 
one  of  the  owners  of,  the  Oxford  Press,  and 
since  his  vacation  it  has  been  used  for  stor- 
age purposes  by  Mr.  Baldwin.  The  leasing  of 
the  stairway  from  Hayes,  by  both  Stubbs  and 
the  Odd  Fellows,  Baldwin  knew  of,— not 
when  the  leases  were  made,  bat  some  time 
thereaftK'.  The  opening  in  the  basemoit 
was  bunt  up  at  the  termlnatkm  of  Dr.  Bar- 
ton's tenancy,  in  18TO  or  1874;  and  the  door- 
w^a  in  the  second  and  ttdrd  stMies,  by  the 
defendants,  tai  June.  1883.  On  behalf  of  the 
defendants,  Oewge  D.  Hayes  d^osed  that  he 
had  never  entered  Into  any  contract  with  the 
plaintiff,  or  any  fwmer  oimee  of  the  land 
DOW  held  by  her,  to  pass  and  repass  ova-  his 
premises,  except  that.  In  the  latter  part  of  the 
year  ISSl,  B.  ti.  Baldwin  asked  for  the  tem- 
pwary  use  of  the  stairway  for  his  mechanics 
to  put  up  the  partition  in  tbe  third  story, 
whldt  was  granted;  that  he  built  the  stair- 
way on  his  side  of  the  par^  waU,  entirely  at 
his  own  expmtei  that  Mr.  Baldwin  said  to 
him  that  as  he  ms  to  occupy  the  sec<Mid. 
and  the  secret  societies  the  third,  stories  of 
both  buildings,  there  was  no  need  for  a  stalr^ 
way  at  that  time  In  his  building,  and  that 
he  could  use  his  first  story  to  bettw  ad- 
vantage by  not  taking  np  the  front  with  a 
stairway;  and  that  he  would  put  one  vjf  at 
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any  time,  whenever  needed  for  the  use  of  the 
occupants  of  his  building.  Mr.  Hayes  fur- 
ther deposed  that  witii  the  exception  of 
himself,  his  emph^te,  and  the  tsoiants  they 
had  in  common,  no  oth«-  persons  ever  used 
tbe  stairway  for  the  purpose  of  occupying 
the  rooms  of  plaintiff  without  first  getting 
permission  from  him,  by  lease  or  otherwise. 
Theodore  K.  Stubbs,  Esq.,  testified  that  he 
had  a  conversation  with  Mr.  Baldwin  when 
he  first  leased  from  him,  which  he  conld 
not  now  repeat,  but  tiiat  that  conversation 
led  him  to  make  a  lease  with  Mr.  Hayes  fw 
the  stairs;  that,  the  last  year  be  was  there, 
Baldwin  asked  him  to  try  and  get  tiie  stairs, 
saying,  1  do  not  think  I  can  get  them,  and 
I  think  you  can.*  John  M.  Moore  testified 
that  he  was  one  of  the  tmatees  of  tbe  Odd 
Fellows  who  leased  frbm  Baldwin;  that, 
at  the  time  of  the  leasing,  he  told  the  trustees 
that  he  could  not  give  them  the  right  of  the 
stairs  to  get  to  tbe  room;  tliat  *he  had  no 
control  over  them,  and  consequently  could 
not  rent  them  to  us.  He  told  us  to  go  to 
Ueorge  D.  Hayes.  We  went  and  leased  the 
stairs  tram  blm.*  John  Wiley,  another  trus- 
tee, testified  In  substance  the  samc-^hat 
'Baldwin  said  elthor  he  would  not  rent  the 
stairway  tkvm  Hayes,  or  Hayes  would  not 
rent  tbe  stairway  to  him,  and  that  we  would 
have  to  go  to  Hayes  for  tbe  stePS-*  Mr. 
Baldwin  denied  so  much  of  the  conTersattons 
between  himself  and  the  trustees  and  Mr. 
Stubbs  as  had  reference  to  admissions  by 
him  that  Hayes  had  control  over  the  stalr^ 
way,  and  that  he  bad  no  right  to  use  or  lease 
the  same.  Tbls  is.  In  substance,  the  evi- 
dence upon  which  the  court  directed  a  vcr- 
dlet  for  the  defendants,  and  in  so  doing.  It  Is 
allured,  erred;  and  It  Is  upon  the  ground  of 
this  alleged  errw  that  a  new  trial  la  now 
asked  for. 

"Was  It,  then,  under  the  evidence,  error  to 
give  binding  Instmctioas  to  find  for  the  de- 
fendants? The  plaintiff's  right  to  damages 
Is  dependent  upon  whether  the  use  of  the 
stairway  In  the  Hayes  butldli^;  Is  a  right 
appnrtoiant  to  the  messuage  purchased  by 
her,  created  by  an  Irrevocable  parol  license 
given  by  Hayes  to  her  predecessor  In  titie. 
If  no  such  license  exists,  no  teespass  wao 
committed.  ^Ltcens^'  as  a  torm  of  leal-es- 
tato  law,  la  defined  to  be  "an  authority  tn 
do  .a  particular  act  or  series  of  acta  upon 
another's  land,  without  possessing  any  es- 
tate tiioreln,*  and  Is  usually  created  by  parol, 
though  It  may  be  inferred  from  circumstan- 
ces In  the  relationship  of  tte  parties.  It  is 
distinguished  from  an  easement,  which  must 
be  created  by  grant  or  prescription.  In  the 
fact  that  the  latter  always  Implies  an  in- 
terest In  the  land  upon  which  It  Is  Imposed. 
*A  dispensation  or  license,*  says  Chief  Jus- 
tice Vaughan  In  Thomas  v.  Sorrell,  Vaughan, 
361,  *properly  passeth  no  Interest,  nor  alters 
or  transfers  property  In  anytbbig,  but  only 
makes  an  acti^m  lawful  which  without  It 
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bad  been  tmlawfal.'  Being,  therefore,  cre- 
ated by  parol,  it  is  ordinarily  confined  to  the 
original  parties;  its  terma  mitst  be  strict^ 
followed,  and  cannot  be  extended  or  rarled; 
la  generally  revocable  at  the  will  of  the  11- 
censor,  and  not  asalguable  unless  coupled 
with  an  Interest;  for  to  give  it  an  eff«ct 
which  iB  denied  to  a  cmitract  In  parol  would 
virtually  be  to  abrogate  the  statute  of  frauds. 
Yet  an  equitable  estoppel  may  convert  a  li- 
cense Into  what  Is,  In  effect,  an  easement, 
'not  upon  the  principle,  however,'  says  Judge 
Duncan  In  Le  Fevre  v.  Le  Fevre,  4  Serg.  & 
R.  241.  'that  the  right  passes  by  the  parol 
agreement,  but  that  whenever  one  party  has 
in  part  executed  it,  by  payment  of  money, 
taking  possession,  and  making  valuable  Im- 
provements, the  conscience  of  the  other  Is 
bound  to  carry  it  into  execution,  and  equity 
will  compel  him  to  do  it'  And  'here,  where 
we  have  no  court  of  cliancery  to  resort  to  in 
order  to  compel  such  a  thing  to  be  done,  it 
will  be  considered  In  our  courts  of  law  as 
actually  done,  and  the  grantee  or  promisee 
protected  in  the  enjoyment  of  the  thing  prom* 
Ised,  accordingly.'  McKellip  v.  Mcllhenny, 
4  Watts,  322.  And  the  principle  of  equitable 
estoppel  is  also  recognised  and  enunciated 
by  Judge  Gibstm  in  Berick  t.  Kern,  14  Sag. 
ft  B.  271.  'Squity,*  he  says,  'will  execute 
every  agreement  for  the  breach  of  which 
damages  may  be  recov^wd.  where  an  action 
for  damages  would  be  an  Inadequate  rem- 
edy.* Referring  to  the  cases  cited,  and  oth- 
era.  Judge  Strong,  In  Huff  T.  McGauIey.  63 
Pa,  St.  20^  adds:  'AH  these  decisions  rest 
upon  the  principle  of  estoppel.  The  partiea 
cannot  be  placed  In  statu  quo  after  the  li- 
cense has  been  executed,  and  wM'k  done  or 
money  expended  on  the  faith  of  it,  and  hence 
such  a  case  la  regarded  as  presenting  a  suf- 
ficient reason  for  a  chancellor's  interference 
to  restrain  any  action  of  the  licensor  which 
would  deprive  the  licensee  of  the  braeflt  of 
the  expenditure  he  was  ratcouraged  to  make 
by  the  very  party  who  seeks  to  make  it  fruit- 
less.' But  where  there  has  not  been  ex- 
penditure on  the  faith  ot  a  license,  as  In 
the  present  case,  there  is  no  foundation  for 
an  est«^pel,  and  the  same  reason  does  not 
exist  for  holding  it  irrevocable;  Even  If  thersg 
has  been  a  consideration  paid,  there  is  noth- 
ing In  the  way  of  restoring  the  partiea  to 
their  original  ctmdition.  No  case  in  t^a 
state  has  gone  to  the  length  of  ruling  that 
It  Is  converted  into  a  contract  giving  irrev- 
ocable interests  In  or  out  of  lands  by  the 
mere  fact  that  a  consideration  was  to  be 
paid  or  allowed  for  It  Such  was  not  either 
of  the  cases  that  have  been  cited.  In  all 
of  them,  somettilng  has  beeu  done  in  reli- 
ance upon  the  license,  and  it  was  impossible 
to  restore  the'  licensees  to  the  position  they 
occupied  before  the  license  was  given.  Rev- 
ocation, therefore,  would  have  been  a  fraud. 
In  the  case  under  consideraticMi,  Mr.  Bald- 
wlo,  the  wiy  witness  wbo  testified  as  to  th« 


terms  of  the  license,  said:  'He  [SQayesl  want- 
ed me  to  deed  him  twenty  feet,— two  feet  in 
excess,— and  he  would  put  In  the  staircAse 
for  the  use  of  the  whole  building;  ud  by 
that  means  we  voidd  accommodate  the  poet  | 
office  00  my  side.  He  would  put  In  the  stair- 
case on  his  side,  and  arrange  the  bnlldln;;  I 
tor  the  b^eflt  of  ourselves  and  the  tenants  ! 
we  would  have  in  common  together/  The 
agreemwt,  therefore,  seems  to  hare  been 
that  in  consideration  of  the  two  additiooal 
feet,  and  to  accommodate  the  poet  office  in 
Mr.  Baldwin's  building,  Mr.  Hayes  i^reed  to 
put  a  stairway  In  on  his  side  for  the  use  ol 
the  building,  and  for  the  benefit  of  them- 
s^ves  and  the  tenants  they  eipected  to  have 
In  common. 

"What  then,  was  the  character  and  ex- 
teat  of  this  license?  Was  It  limited  or  un- 
limited? 'For  a  right  under  a  license,  when 
not  specially  restricted.  Is  commensurate 
with  the  thing  of  which  the  license  is  an  ac- 
cesBCH-y.  But  It  Is  otherwise  where  the  ob- 
ject to  be  aoc<HnplIshed  Is  temporary.*  Rertck 
T.  Kern,  supra.  It  was  a  license  to  Mr.  Bald- 
win to  use  the  stairway,  and  so  tsa  was  odu- 
asslgnable.  It  was  also  a  license  to  the  tea- 
a&ts  they  would  have  in  c<Hnmon.  to  use  than. 
At  the  time  the  tenants  11>ey  expected  to 
have  in  common  were  the  secret  societies  and 
the  Oxford  Press  Company,  and  tliey  ac- 
tually became  their  tenants,  and  used  and  en- 
joyed the  stairway  so  long  as  they  remained 
such;  bnt,  immediately  upon  their  leaving, 
the  second  and  third  stories  were,  by  mutual 
CMiSfflit,  divided  by  walls  built  on  the  line 
between  ttie  properties,  doonvays  cmly  bdng 
left  as  exits  from  the  Baldwin  side  to  the 
stairway.  Viewed  in  the  light  of  the  cii^ 
cumetancee  existing  when  created,  it  was  a 
restricted  license.~4«8trlcted  to  the  use  of 
Mr.  Baldwin  and  the  tenants  he  would  have 
bi  oommm  with  Mr.  Hayes,  and  who  had 
already  engaged  to  occupy  the  seeimd  and 
third  stories,  and  which,  when  vacated  by 
them,  were  so  altered  as  to  indicate  that 
tenants  In  common  were  not  thereafter  ex- 
pected to  use  them,  if  It  did  not  preclude 
such  use,  each  owner  seeming  tbereby  to 
contemplate  a  aols  use  <tf  his  own  property. 
Nor  is  there  any  ground  upon  which  the 
plaintiff  can  Invoke  the  principle  of  equita- 
ble estoppel,  for  the  licensee  has  not  ex- 
pended money,  done  work,  or  made  im- 
provements on  the  faith  of  the  license,  Imt, 
on  the  contrary,  has  saved  money  by  having  I 
the  use  of  Mr.  Hayes'  stairway  for  many 
years,  this  relieving  him  from  building  one 
on  his  own  premises,  and  further  by  havUig 
the  fxill  and  free  use  of  his  whole  first  floor 
front,  uuincimibered  with  a  stairway.  In 
the  case  of  Pierce  v.  Cleland,  133  Pa.  SL 
180.  19  Atl.  352,  upon  which  the  plaintiff 
seems  to  rely  as  c(mtroU]ng  this  case,  the 
facts  and  circnmstaaces  v&b  quite  different 
There  the  owners  were  tenants  In  common 
at  the  time  they  adopted  the  plan,  and  let 
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the  contract,  and  the  bnUdiiig  •wtm  bnUt 
oo  a  coauiMa  and  single  plan,  and  aa  a  Bln> 
ele  structure.  In  our  caae  the  parties  were 
Dot  tenants  In  common.  Each  owned  his 
own  lot  Ibey  propared  their  own  plans  for 
their  mutual  accommodation  and  tint  of  tiM 
teoaats  thc^  bad  already  engaged  and  ez> 
pected  to  have  In  common,  but  Bot,  ezoe|it> 
log  30  &r  BB  nnlfwmit7  of  exterior,  as  « 
filagle  plan,  and  for  the  erection  of  a  slnsle 
structure. 

"But  even  If  the  plaintiff  ms  rU^t  tn  ber 
contention  that  the  license,  aa  testified  to  bj 
Ur.  Baldwin,  was  an  IrreTocaUe  one,  end 
conferred  a  right  appurtenant  to  her  prop- 
erty in  tbe  use  of  the  stairway,  has  It  been 
established  by  sufficient  erldence?  The  scin- 
tilla doctrine,  though  now  obsolete  In  Eng- 
Innd,  In  our  federal  courts,  and  in  most  of 
tbe  states,  still  exists,  though  In  a  mUdly- 
modified  form,  In  this  state;  and  vrete  this 
in  substance^  aa  It  is  In  form*  an  action  at 
luw,  It  would  have  been  our  duty  to  have 
Buhniitted  the  case  to  tbe  Jury,  for  the  teatl* 
uiouj  of  Mr.  Baldwin  amounted  to  more 
than  a  mere  scintilla  of  ertdence,  and  the 
supreme  court,  in  Holland  t.  Klndregan,  155 
Pa.  St  1£0.  25  Aa  1077,  say,  'If  there  Is  a 
conflict  of  evidence,  it  must  go  to  the  jnry, 
imless  tbe  erldence  on  one  side  amounts  to 
but  a  scintilla,'  though.  In  tbe  next  sentence 
but  one,  it  declares  that,  'where  the  erldence 
Is  BO  weak  that  It  would  be  the  duty  of  tlie 
court  to  set  aside  the  rerdlet  of  the  Jury, 
tbere  la  no  propriety  In  submitting  It'  Tfala 
action,  tlmi^^  In  form  trespass,  la  In  sab* 
stance  a  Ull  tn  equity  to  restrain  tbe  de* 
fendants  from  interfering  wtth  a  lloense  the 
plaintiff  claims  In  and  upon  the  property  oC 
tieorge  D.  Hayes.  Her  claim  to  an  equita- 
ble one,  resting  aolely  «pon  the  ground  of  an 
equitable  estopp^;  and  while,  in  tills  state, 
we  admlnfster  equity  ttarough  ttie  legal 
forma,  yet  In  its  administration  tbe  courts 
are  goremed  and  guided  by  the  mtes  and 
practice  in  equity.  Said  Judge  Strong  in 
Todd  T.  CampbeU,  32  Pa.  St  262:  'The  ad- 
ministration of  both  legal  and  equitable 
principles  through  the  medium  d  legal 
forms,  which  baa  so  long  prevailed  in  this 
statv,  has  given  rise  to  some  mistaken  Im- 
pressions. There  are  not  a  few  cases  la 
which,  in  a  coDun(m-law  proceeding,  a  plain- 
tiff seta  up  a  simple  equit7,  and  with  equal 
frequency  an  equity  la  the  sole  defense. 
Tbe  prindfde,  howe¥er,  does  not  duuige  bo* 
catue  it  is  applied  In  a  strange  fonmi,  and 
in  a  new  form  of  proceeding.  It  has  some- 
times been  thought  that,  when  an  equitable 
case  Is  to  be  adjudicated  A  a  tribunal  com- 
posed of  both  a  Judge  and  a  Jury,  the  lattw 
are  to  determine  what  tbe  equities  betweea 
the  parties  are.  This  Is  a  mistake.  Tbe 
Judge  alone  la  the  cbaneeUor.  It  is  in  lils 
discretlMi  whether  he  will  s^kd  an  Issue  to 
4  Jury.  And  if  he  does  their  verdict  is  on- 
ly adrisory.   It  Ja  not  comclnslTa  upon  him. 
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Whenever.  thereftMre,  upon  Ibe  trial  of  aa 
c^eobnent  founded  upon  an  eqtiltalile  title, 
the  court  la  of  opinion  that  tbe  facts  prove* 
do  not  mak«  out  a  caae  in  which  the  chanc^ 
lor  would  decree  a  w)nvftyanee.  It  Is  thrtr  du- 
ty te  give  binding  Inatructloas  to  that  effect 
to  the  Jury.  The  re^onslbUlty  belongs  to 
the  Judge,  and  he  may  not  throw  It  off  up(n 
those  whose  only  duty  is  to  aid  bim  In  as- 
certaining disputed  facts.*  And  in  Faust  v. 
Haas,  73  Fa.  St  800,  Judge  Sharswood  said: 
'It  Is  i^fectly  well  settled  that.  In  the  ad* 
ministration  of  equitj  In  the  courts  of  this 
state  through  common-law  f<H-ms,  the  Judge 
Bits  as  a  chancellor,  assteted  by  tbe  Jury» 
who  are  to  determine  the  credibility  of  ths 
witnesses,  and  tbe  effect  of  conflicting  testl-  * 
mony.  But  tbe  conscience  of  tbe  Judge,  as 
chancellor,  must  be  satisfied  of  the  suffl- 
deocF  of  erldence.  If  believed,  tf  It  be  too 
vague,  uncertain,  or  doubtful  to  establish  the 
equity  set  up,  It  Is  his  duty  to  withdraw  It 
from  the  Jury  by  a  nonsuit,  or  a  binding  In- 
struction In  Ms  charge,  aa  the  case  may  re- 
quire.' And  again.  In  Ballentlne  v.  White, 
T7  Pa.  St  27,  the  same  Judge  said,  ft  la  true 
that  the  character  of  the  whole  case;  as  pre-  ' 
aented.  must  be  such  as  to  satls^  the  con- 
sdeooe  of  the  ebanoelkir  that  tlie  equity  Is 
clearly,  not  doubtfully,  estahllshed  by  the 
evidence  of  the  witnesses,  if  believed.*  Now, 
as  the  equity  here  sought  to  be  enforced  Is 
In  derogation  of  the  statute  of  frauds,  the 
parol  proof  must  be  full,  complete,  satisfac- 
tory, and  Indubitable,  In  order  to  satisfy  the 
chancellor.  For  a  chancellor  to  doubt  Is  to 
deny.  If  a  chancellor  were  to  act  on  doubt- 
ful parol  proof,  or  strained  and  fanciful  In- 
ferences, or  vague  surmises,  be  would  annul 
tbe  wholesome  provisions  of  tbe  statute.  In 
seareb  of  a  vlslonaiT  «qTilty,  and  lntz<Mlace 
Into  tbe  community  tbe  very  evils  which  the 
legislature  Intended  to  remedy.'  Ijord'i  Ap« 
I>eal,  105  Pa.  St  460.  In  tbe  present  case 
the  evidence  to  sustain  tbe  plalntilTs  eqat- 
tabl*  estc^pel  rests  upon  the  testimony  «4 
R.  L.  Baldwin  alone,  and  Is  denied  by 
George  D.  Hayes;  and  tbe  dunocry  rale 
that  where  the  equity  Is  supported  by  the 
testimony  of  but  one  witness,  and  is  denied 
by  that  of  another,  the  denial  must  pperall, 
would,  of  itaelf,  have  Justtfied  the  binding  Id* 
stmetkms^  because  of  the  Ipaufllcleney  of  tb« 
jdalntlfTs  evidenecb  But  tbe  defendants, 
though  the  burden  was  not  tipon  them,  d(d 
not  rest  wholly  upon  ttie  testimony  of  Hayes, 
but  called,  as  we  have  Been,  three  other  wit- 
nesses, who  testlfled  to  deelaratloos  and  ad- 
missions by  Baldwin.  Ineonslsfeent  with  the 
plaintiff's  claim  of  an  Irrevocable  license. 
Under  the  rulQs  of  aqnlty,  tbe  tesUmonywas 
bMUfficleat  to  make  out  the  plaintiff's  ease; 
or  to  Justify  a  finding  In  favor  of  the  al- 
leged Irreroeable  license.  Being,  therefore,' 
of  opinion  that  the  licenae  was  not  Irrevoea" 
Uc^  but  restricted  and  temporary,  and  that 
tbe  plaintiff's  evidence  was  insoffloleat  to  ea- 
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iabUsh  tn  egoltaMe  wtopp^L  we  thbak.  m 
Aid  ri^t  In  glTlniE  the  jury  binding  inBtrac- 
4I01U  to  find  for  the  defendants,  and  mngt 
ttterafMe  refnae  a  new  trial,  and  dlscha^ 

the  nUe." 

J.  Frank  B.  Hatise  and  Thomas  W.  Bald- 
win, for  appellant  Wm.  T.  Fnltoa  and  S. 
D.  Bingham,  for  appellees. 

PBB  CURIAM.  Neither  of  the  aselgn- 
menta  of  error  Is  anstained.  In  his  opinion 
discharging  the  rule  for  new  trial,  the  learn- 
ed Judge  of  the  common  pleas  has  fully  and 
satisfactorily  vindicated  the  correctness  of 
his  rulings.  On  that  opinion  we  affirm  tiie 
,  Judgment   Judgment  affirmed. 

In  re  INCORPORATION  OP  BOROUGH  OF 
PROSPECT  PARK. 

Appeal  of  OESTERLE  et  al. 

(Supreme  Court  of  PennsyWanla.    Mareh  6» 

1895.) 

UumoiPAL  CoapoBATioNa— Wbbn  Ihoobforatiov 

RSFUSED. 

The  fact  that  creating  certain  territoiy 
into  a  borough  may  not  be  immediately  ad- 
vantageooa  to  a  few  property  ownwa  In  insu£9- 
cleat  gronnd  for  denying  incwpomtion  where 
the  advantages  as  to  the  entire  community  will 
greatly  exceed  the  disadTantages. 

Appeal  from  court  of  quarter  sessions,  Del- 
aware  coimty. 

Petition  for  the  Incorporation  of  the  bor- 
ough of  Pros[»ect  Park.  From  a  Judgment 
dismissing  tbelr  exceptions  to  the  report  of 
master,  and  including  tbelr  lots  within  the 
bonndarlea  of  such  borough,  Charles  F.  Oe»- 
tette  and  othas  appeal.  Affirmed. 

Geo^  B.  Darlingtm  and  Anthony  A.  Hint, 
for  appdlants.  T.  GUidn  Robinson,  for  ap> 
pellee. 

PER  OUBIAM.  Neither  of  the  spedflca- 
ttons  of  eiTor  InTOlTOS  any  Jurisdictional  or 
other  strictly  legal  question,  nor  does  the 
record  disdooe  any  error  or  Irregularity  In 
tiie  proceedings  that  wooU  Justify  a  rerersal 
of  the  decree^  The  allegations  of  fact  upon 
which  apptilanta  rdy  are  not  austalned. 
The  oEpedlaUT  of  granting  the  prayer  of  the 
petitioners,  and  erecting  the  territory  In  ques- 
tion Into  a  borough,  was  first  duly  determined 
and  certified  by  the  grand  Jury;  and  the  cor- 
rectness at  their  conclnsloa  is  fully  vindicated 
by  the  facta  afterwards  foond  by  the  learned 
master.  In  view  of  the  facta  thus  estabUsb- 
ed,  the  decree  complained  of  was  fully  war- 
ranted. 

There  la  nothing  In  tftiur  of  the  qpedflca- 
tlons  of  emr  that  andean  to  require  special 
notice.  As  was  w^  said  in  HlUrUle  BoF' 
ough,  10  Pa.  Oo.  Ot  R.  821,  Hie  question  of 
neceoity  or  eipediency  ot  Incorporatiitt  a 
TlDage  and  adjacent  terrltoory  Into  a  bwtni^ 
does  not  d^end  so  mncb  vftm  the  will  of  a 


majority  of  the  freeholders  resldlag  outside 
the  limits  of  the  proposed  borough,  or  npoc 
the  unanimous  consent  of  those  residing  wttb- 
In  the  proposed  lines,  aa  It  does  opoo  the 
fact  that  the  advantages  to  the  wluAe  people, 
as  a  community,  will  overbalance  tbe  dis- 
advantages. While  It  may  be  true  In  this 
case  that  IndnsUm  witliln  tin  bwonsta  limits 
may  not  be  Immediately  advantageons  to  1 
few,  we  Hilnk  Hut  estabUdied  facts  warraDt 
the  conclusion  that,  as  to  the  entire  com- 
munity, the  advantMns  of  tncmpocatlon  win 
greatty  exceed  the  disadvantages. 

Decree  afflrmed,  and  appeal  dlsnolssed,  with 
costs  to  be  paid  appdlantk 


In  re  REES'  ESTATBL  | 
Appeal  ot  TENNENT.  | 
(Snprcne  Coort  of  PnmsylTanla.  Mard 
1896.) 

DSSOBNT  AND  SnTRIBUTIOH— iLLSeimiATS  CsiUt.  | 

Under  Act  April  8,  1833,  i  17,  providinfr 
that  the  proTlaioas  of  the  act  relattve  to  dece- 
dents and  distribution  of  estates  among  de- 
BcendaotB  and  collateral  nlationa  of  intestates 
shall  be  ccmstrued  to  mean  sadi  persons  onlr  , 
as  have  been  born  in  lawful  wedlot^  the  ille-  I 
giUmate  child  of  a  decedents  dstar  cannot  is-  | 
nerit  from  Buch  uncle.  ! 

Appeal  fMm  orphans'  eonrt  Chester  coun- 
ty. 

Fliul  audit  and  distribution  <^  Uie  estate 
of  Lewis  Bees,  deceased.  From  a  Judgment 
dismissing  exceptions  to  snd  conflnning  tbe 
auditor's  rq^ort,  and  ordwing  dlstrlbntlon  In 
accfwdance  therewith,  WllUam  Tennent  ap- 
peals. Affirmed. 

The  <vlnla>  ot  tbe  trial  coort  Is  as  foltows 
(Hemphill,  J.):  'Tbe  fonrteea  nceptlons 
filed  to  the  auditor's  reiwrt  lalse  two  qoes- 
tlons:  d)  Has  tbe  auditor  erred  In  flndb^ 
that  William  Tennent,  Jr.,  was  tbe  Olegiti- 
mate  son  ot  WDHam  Tennent,  Sr.!  (2)  If 
IDegltlmate,  baa  he  erred  In  holding  that  tbe 
acts  of  assonbly  do  not  ccmfer  upon  fcim 
tbe  right  to  Intaorlt  ttaax  bla  unde  by  rep- 
lesentatlon  thnogh  his  motberl  WUlIam 
Tiemient,  Jr.,  a  claimant  to  a  share  In  this 
estate.  Is  the  son  of  Winiam  Toment  Sr.. 
and  AUee,  a  sister  of  tbe  decedent  whose 
death  occurred  iwevions  to  that  of  her  broth- 
er. The  auditor  finds  that  be  was  an  ille- 
gitimate son,  and  a  cartful  examination  of 
his  r^ort,  and  of  the  testimony  takm  I? 
blm,  satisfies  ns  that  he  was  comet  in  so 
finding.  Being,  tberefore,  an  niegltlmate. 
he  conld  not  Inherit  at  common  law,  and  is 
ezpresaly  denled^the  bmefits  of  our  intes- 
tate act  at  April  8,  1883,  tbe  seventeenth 
section  of  wbleb  provides  that  ibe  provl- 
slms  of  this  act  relative  to  decedoits  and 
dlstrlbotloa  of  real  and  posonal  estate, 
among  the  descendants  snd  coUatenl  re- 
turns of  Inteatatra,  shall  be  oonstned  to  mean 
such  persons  only  as  have  been  bom  in  law- 
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fol  wedlock.*  Tbe  exception!  are  ttaer^ore 
dtsmlaeed,  the  report  c<mfiTmed,  and  an  or- 
der made  to  pay  out  in  accordance  with  tbe 
audltor'a  aetiedule  of  distribution." 

Jamea  O.  EMlers.  tor  appelant.  J.  Vnuik 
E.  Hanask  for  appdlees. 

PER  OUBtAM.  We  find  no  error  In  tble 
record.  Appellantfa  claim  decoded  on  a 
qaestlon  of  fact,  wblidi  appears  to  have  been 
rightly  dertermined  Is  fiiTor  «f  the  appdleea. 
All  tbat  la  neceeaaiy  to  be  said  on  tbe  >ab- 
Ject  will  be  fmind  In  tbe  opinion  ot  tbe  court 
bdov.  For  reaama  therein  stated,  the  de- 
cree should  not  be  disturbed.  Deaee  af- 
firmed, and  appeal  dlsmlBsed,  with  costs 
to  be  paid  by  i^pellant. 


FIDELITY  INSURANCE,  TRUST  &  SAFE- 
DEPOSIT  CO.  T.  BTBNE8  et  al. 

(Snprems  tttnrt  of  PouurWaida,   Mardi  5, 

MoneAaa— FoBBoLOBCRB  Sals  —  ISAutqauir  ov 
Fkicb. 

A  foredocnre  sale  will  not  be  let  aside 
for  inadequacy  of  price  where  tha  pnrchaiera 
at  several  prior  sales  liad  failed  to  comply  with 
&eir  bids,  and  one  prior  sale  was  set  aside  on 
exceptions  by  the  owner  of  the  pn^erty,  In  the 
absMice  of  any  sTailable  assurance,  that  a  Uch- 
er  price  would  be  realized  at  a  resale. 

Appeal  from  court  of  oommon  pleas,  D  da- 
ware  county. 

Acdons  by  tbe  FldOllty  Insnranee,  Trust 
A  Safe-DQiotit  Company  against  John  P. 
Byrnes  and  the  Fcrfsom  Land  Oompany  to 
foredose  coiiUn  mortgages,  hi  wbldi  there 
vecB  jadgmeats  and  decrees  for  {rialntUT,  and 
a  sale  ot  the  mortgaged  prMolses.  From  a 
Judgment  refusing  to  set  ostde  the  sale,  the 
PoIsMn  lAnd  Company  appeals.  Affirmed. 

It  appeared  that  there  had  been  four  prior 
sales;  that  at  the  first  sale  the  hand  money 
paid  was  {500,  and  the  property  brought 
S10O,5OO,  bat  tbe  purchaser  failed  to  comply 
with  the  sale;  that  at  the  second  sale  the 
hand  money  was  ?1.500,  and  the  property 
Wftg  sold  for  ¥90,500,  bnt  the  purchaser  also 
failed  to  complete  the  sale;  that  at  the  third 
sale  the  hand  money  was  ¥2,000,  and  the 
property  sold  for  ¥73,200,  but  the  purchasers 
again  failed  to  consummate  the  sale;  and 
that  at  the  fourth  sale  the  hand  money  was 
$5,000,  and  the  property  was  sold  for  $75,000. 
Afterwards,  on  exceptions  filed  by  the  Fol- 
Bcm  Land  Company,  the  sale  was  set  aside, 
oa  the  ground  of  Inadequacy  of  price.  At 
tlie  last  and  final  sale  tbe  pn^rty  was  sold 
to  plaintiff  for  ¥20,000,  and  the  court  refused 
to  set  aside  the  sale  because  of  Inadequacy 
of  price,  on  condition  that  plaintiff  released 
defendant  and  the  F<^8om  Land  Oompany 
from  personal  liability  for  the  balance  of  the 
debt  The  amotmt  of  the  judgment  on  one 
of  the  mortgages  was  ¥^7,302.03;  on  the  oth- 


er, ¥22,714.00;  and  the  total  debt,  Insurance, 
cost,  and  taxes,  at  the  time  of  tbe  sale,  ex- 
ceeded ¥78,000.  « 

Isaac  JohnsMi  and  W.  Henry  Sutton,  tor 
appellant  Lewis  Lawrence  Smith,  for  ap- 
pellee. 

PER  CURIAM.  We  are  not  ccmvlnced 
that  either  of  the  exceptions  to  the  sherifCa 
sale  should  hare  been  sustained.  On  the 
contrary,  we  think  their  dismissal,  in  the  cir- 
cumstances, was  a  pn^r  exercise  of  Judicial 
discretion.  In  the  absence  of  any  arallable 
assurance  that  a  higher  and  better  price 
would  be  realized  by  tbe  proposed  resale  of 
the  property,  there  was  nothing  to  Justify 
the  court  in  setting  aside  the  sale,  and  thus 
subjecting  tbe  plaintiff  to  further  delay  and 
expense  In  the  collection  of  its  claim.  De- 
cree afllrmed,  and  appeal  dismissed,  with 
costs  to  be  paid  by  appellant. 


MARLOB  T.  PHILADELPHIA.  W.  &  B.  fL 

CO. 

(Supreme  Coort  of  PennsylTanla.    Ifarch  &, 
1895.) 

Ujlilboads— WiDsaixo  Uoios— Lasds  Ooodpibd 

VT  DveLLiKo. 
Act  1809  (P.  L.  12)  ^Ting  to  any  railroad 
the  right,  when  public  necessity  reqairea  tt,  to 
widen  its  road,  and  to  take  as  much  adjoining 
land  as  is  necessary,  damages  to  be  ascertain- 
ed and  paid  as  provided  by  Oen.  Railroad  Law 
1S49  (P.  L.  S3)  S  10,  snpplements  all  railroad 
charters  granted  oy  apeciu  acts  Iwfore  the  act 
of  1849,  and  authorizes  them  to  take  land  occn- 
pted  by  a  dwelling  house. 

Appeal  from  court  at  common  pleas,  Dela- 
ware county. 

Suit  by  William  Marlor  to  enjcrfa  the  Phila- 
delphia, Wilmhigton  &  Baltimore  Railroad 
Company.  Judgment  for  dtfendont.  Plain- 
tiff appeals.  Affirmed. 

Tbe  opinion  of  the  lower  court  was  as  tcl- 
lows  (Clayton,  J.): 

"The  bill  alleges  that  the  defendant.  In  pro- 
ceedings to  widen  its  road,  is  about  to  cotx- 
demn  the  land  upon  which  his  dwelling  house 
stands.  Tbe  plaintiff  claims  that  his  dwell- 
ing Is  exempt  from  condemnation  for  rail- 
road purposes,  under  the  tenth  section  of  the 
act  of  1849  (P.  L.  83).  This  act  Is  known  as 
the  'General  Railroad  Act,'  and  applies  to 
all  railroads  cliartered  under  it  since  its  pas- 
sage. The  answer  admits  the  proposed  con- 
demnation, but  claims  the  right  under  the  de- 
fendant's charter,  by  special  act  of  assembly 
of  April  2,  1831  (P.  L.  353),  and  Its  supple- 
ment of  March  14,  1836  (P.  L.  86),  to  take  a 
dwelling  house,  If  necessary,  after  securing 
to  the  plaintiff  full  compensation.  The  com- 
pany defendant  further  sets  up  the  act  of 
1860  (P.  L.  12),  as  extending  its  chartered 
privilege  to  the  same  right  it  had  under  its 
original  charter,  whenever  It  t>ecame  neces- 
sary, for  public  convenience,  to  widen  its 
road.  Tbe  Issue  is  therefore  narrowed  dowiL 
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to  tbe  foUowbiff  Questlaii:  Is  tbe  act  of  1SQ9 
to  be  reed  as  a  supi^moit  to  all  the  railroad 
charters  of  the  state,  and  to  be  construed 
as  applying  to  each  charter?  or  Is  It  to  be 
read  as  only  a  aupplemoit  to  the  act  of  1849 
(the  general  railroad  law}?  It  will  be  ob- 
served that  the  act  Itself  contains  no  repeal- 
ing clause,  nor  does  it  caU  its^  a  supple- 
ment to  a  former  law.  It  gWes,  In  general 
terms,  the  absolute  right  to  any  railroad, 
whenever  public  necessity  shall  require  It,  to 
widen  any  such  road,  and  to  take,  In  addition 
to  Its  original  location,  as  much  adjoining 
land  as  may  be  necessary.  It  does  not  re- 
strict the  companies  from  taking  lands  occu- 
pied by  dwelling  houses.  All  It  provides  for 
Is  that  adequate  security  shall  be  first  given. 
The  only  reference  to  the  act  of  1843  is  that 
the  damages  shall  be  ascertained  and  paid  in 
the  manner  provided  by  the  eleventh  section 
of  the  act  of  1849.  We  are  of  opinion  that 
the  act  of  1869  Is  to  be  read  as  a  supplement 
to  all  charters  granted  by  special  laws  be- 
fore the  g«ieral  act  of  1849.  We  decline  to 
p^ss  upon  the  question  whether,  as  to  char- 
ters under  tbe  act  of  1849,  it  gives  any  addi- 
tional powers.  We  can  see  some  good  rea- 
sons why  the  act  of  18G9  should  be  construed 
as  an  independent  law,  giving  to  all  rail- 
roads the  power.  In  widening  their  roads,  to 
take,  if  necessary,  the  land  of  a  dwelling 
house.  WhCT  originally  opened,  the  com- 
pany could  easily  avoid  dwelling  houses,  but 
when  a  road  of  a  single  track  was  <^ened 
some  CO  years  ago,  making  two  trips  in  24 
hours  through  a  sparsely-populated  country, 
and  by  the  out«r  suburbs  of  villages  which 
have  since  become  large  cities.  It  Is  not  diffi- 
cult to  understand  why  the  legislature  saw 
proper.  In  Its  wisdom,  to  grant  the  right  to 
take  the  land  of  a  dwelling  house,  which  has 
been  erected,  perhaps,  since  the  location  of 
the  road.  As  the  strength  of  a  chain  Is  Its 
weakest  link,  so  the  capacity  of  a  highway 
Is  Its  narrowest  part.  What  advantage  will 
the  public  receive  by  widening  this  road 
from  Philadelphia  to  Chester,  and  from  Ches- 
ter to  Baltimore,  if  It  must  be  confined  to  a 
single  track  in  Chester?  It  Is  quite  possible 
tbst  for  this  and  other  reasons  the  legisla- 
ture Intended  tbe  act  of  1809  as  an  Independ- 
ent law,  granting  the  commonwealth's  right 
of  eminent  domain  to  all  railroads,  however 
chartered,  where  public  necessity  requires  a 
widening  of  the  roadbed.  We,  however,  do 
not  deem  It  necessary  to  pass  upon  this  part 
of  the  case.  In  the  case  of  Stahl  v.  Pennsyl- 
vania Co.,  155  Pa.  St  309.  26  Atl.  437,  the 
supreme  court  barely  touch  the  Issue  pre- 
sented In  this  case.  Using  the  language 
quoted  by  the  lower  court  In  that  case,  we 
do  not  think  this  Is  a  proper  case  for  an  in- 
junction, but  a  clear  case  for  damages.  The 
plaintiff  cannot  be  condemned  for  defending 
his  dwelling  house,  however  humble,  and, 
when  wo  consider  the  great  advantage  to  the 
defendant  of  having  this  Important  question 
settled,  we  think  it  a  proper  case  for  a  divl- 


Bt(m  of  the  costs.  Let  tbe  ezceptlMis  be  dis- 
missed, and  report  of  tbe  master  be  con- 
firmed, costs  to  be  divided." 

W.  B.  Broomall,  for  appellant.  W.  Ward, 
for  appellee. 

PER  CURIAM.  The  question  Involved  Id 
this  case  has  been  car^lly  considered  and 
rightly  decided  by  the  learned  president  of 
the  common  pleas.  All  that  is  ceoesaary  to 
be  said  on  the  subject  will  be  found  in  hU 
clear  and  concise  opinion  sent  up  with  the 
record.  On  that  opinion  we  affirm  tbe  Judg- 
ment  Judgment  afitrmed. 


In  re  PAIST,  Olnk  of  Gonntil,  et  aL 
Appeal  of  SIMON. 
(Supreme  Oonrt  of  Pennsylvania.    Mardi  5, 

CiTT  Couifcix.  —  Ifvebtigatio^  bt  CoKMrrTE*— 
Witness— Rbfusal  to  ANSwEit-OaDEB 
BY  CotjRT— Tims  to  AkbAr. 
Where,  on  an  tnvertigation  by  a  commit- 
tee of  the  city  comicil,  a  witness  refuaess  to  aa- 
swer  a  question,  and,  panuant  to  Uie  provisioD 
of  Act  June  1,  1885,  art.  15,  for  ref«Ting  to  the 
cODTt  QuestlonB  involving  the  rights  and  duties 
of  witnesses,  the  court  Is  petitioned  for  an  or- 
der commanding  him  to  testify,  it  la  error  for  it 
to  refuse  to  give  him  time  to  answer  the  peti- 
tioD  and  mepare  bis  defense,  be  being  notifi«d 
of  the  rule  to  show  cause  only  ao  hour  before 
it  is  returnable. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Petition  of  Jose;^  H.  P&lst,  clerk  of  select 
council,  and  George  W.  KochCT^>ergcr,  clerk 
of  common  council,  of  Philadelphia,  for  ao 
wder  on  Frederidc  0.  Simon  to  compel  him 
to  testi^.  From  an  order  In  aocordanee  with 
the  petition,  Simon  appeals.  Reversed. 

John  G.  Johnson,  for  appellant  James  Al- 
corn, Aast  City  Sol.,  and  (^rles  P.  Warwict 
City  SoL,  for  appellees. 

STERRETT,  C.  J.  It  appears  that  in  Jan- 
uary Inst,  by  Joint  resolution  of  councils,  a 
special  committee  of  those  bodies  was  raised 
"to  Investigate  aa:usatIons  against  members 
of  councils  of  the  city  of  Philadelphia  In  ref- 
erence to  the  passage  of  the  ordinance  ap- 
proved July  2, 1S94,  granting  prlvllegea  to  the 
Mutual  Automatic  Telephone  Compauy." 
After  reciting  certain  newspaper  charges,  to 
the  effect  "that  a  large  amount  of  stock  of 
said  company  was  used  In  securing  the  pa.*!- 
sage  of"  said  ordinance,  etc.,  and  that  "It 
Is  due  to  the  members  of  councils,  as  well  as 
to  the  public,  that  there  should  be  a  foil 
searching,  and  Impartial  Investigation  of 
these  charges,"  the  resolution  provides  t<x 
the  appointment  of  "a  Joint,  special  commit- 
tee of  five  members  from  each  chamber  •  •  • 
to  Investigate  the  aforesaid  accusations, 
with  full  power  and  authority  to  send  for 
persons  papers,  books,  and  documents,  in 
the  hands  and  possesiQn  whomsoever  the 
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same  may  be,  and  the  pr<Kluctl<Mi  and  examl* 
nation  thereof  before  the  committee."  It  alw 
provides  that  "the  committee.  In  the  dis- 
charge of  their  duties,  shall  exercise  aU  the 
powers  omferred  by  the"  acts  of  May  17, 
1SS3,  and  Jnoe  1,  1885.  In  these  enactments 
the  iegislatiure  appears  to  have  recognized 
the  necessity  for  full,  thorough,  and  oomplete 
iDvesUgation  In  certain  cases  that  mls^t 
thereafter  arise,  and  to  that  end  ami^  pro- 
vision was  made  for  necessary  process,  and 
ita  proper  enfiMrc^mt.  The  authority  to 
create  such  committee  and  inreiA  It  with  the 
powers  conferred  by  said  acts  cannot  be 
doubted.  In  a  similar  case,  which  came  Into 
this  conrt  on  appeal  from  common  pleas  No. 
1  of  Flilladelphia,  we  said  the  investigation 
then  In  progress  under  the  provisions  of  same 
acts  was  lawful,  and  that  the  witness  who 
bad  been  regularly  subpoenaed  by  the  com- 
mittee was  bound  to  obey  the  process,  etc 
Eckstein's  Petition.  148  Pa.  St  500.  24  AtL 
03:  Yard's  Appeal,  Id.  In  the  case  before 
us  it  is  alleged  by  the  appellees  that  on  Feb- 
ruary  Itth  last  appelant  appeared  before  the 
joint  committee,  and  testified  to  certain  mat- 
ters In  relation  to  whteh  he  was  Interrogated, 
bat  refused  to  say  for  whom  be  acted  In  pnr^ 
chasins  certain  stock  from  the  personal  rep- 
resentative of  Ho^  Figsott,  deoraaed;  where- 
upon it  was  resolved  by  the  ocnnmtttee  that 
the  refusal  of  the  witness  to  testify  as  to 
that  fact  should  be  certified  to  the  conrt  fOr 
Its  action  In  the  premises.  That  was  accord- 
ingly done  in  the  form  of  a  petition  by  the 
clerks  of  select  and  common  councils  pnrport 
log  to  set  forth  said  iffoeeedlngs  befwe 
the  joint  crauDlttee,  and  ivaylng  tliat  ao 
order  be  Issued  ooiunandlng  aiqpeDant  "to 
testify  before  said  committee  as  to  whom  be 
represmted  In  the  purchase  of  tiie  stock  <rf 
Hugh  Figgott,  deceased,  and  aU  othw  mat- 
ten  necessary  and  pertinent  in  refcrmce  to 
said  stock  and  the  purchase  thmof.  In  ac- 
cordance with  tha  fifteenth  artlde  of  the  act 
of  June  1,  1885."  Upon  {sresaitatton  of  the 
petition,  Velxniary  13, 188D,  the  court  granted 
a  rule  cm  appellant  to  appear  and  answer 
why  he  should  not  answer  Hie  Questions  pro- 
pixided  by  said  committee,  retomable  at  1 
o'docic  p.  UL,  same  day.  At  12  o'clock  norai 
of  same  day,  notice  of  the  rule  was  gtren  to 
appellant,  who  was  barely  aUe,  within  the 
hour  tbat  Intervened,  to  retain  conns^  In 
time  to  appear  In  court  at  1  o'Cktck.  The 
court  was  tben  fully  Informed  of  tiie  tacts 
by  a^ellanlfs  counad.  who,  among  other 
things,  stated  that  the  petition  upon  which 
the  rule  to  show  cause  was  Issued  had  Just 
been  banded  to  talm;  tbat  It  would  be  Impos- 
sible for  him  to  be  ready  with  an  answer  to 
this  long  petition  at  the  hour  named;  and 
tbat  he  would  therefore  ask  the  court  to  gtre 
him  until  to-morrow  to  prepare  an  answer, 
ete.  In  revly  to  the  fidlowlng  questions,  pat 
by  the  conrt:  "What  Is  the  nature  of  tbe 
answer?  Is  It  a  dmlair'-AroeUanfa  ooonsd 
replied:      cannot  telL  X  do  net  know,  as  £ 
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have  not  had  time  to  consider.  Until  I  read 
it  over,  I  camiot  t^  whether  I  will  put  In 
additional  matters,  or  demur  to  It,  w  deny  It 
I  am  not  ready  to  file  an  answer  at  one 
o'clock  In  a  matter  handed  to  me  at  twelve 
o'clock."  Other  appeals  on  bdialf  of  defend- 
ant fw  barely  sufficient  time  and  opportunity 
to  examine  the  petition  and  prepare  an  an- 
swer, eta,  together  with  the  negative  replies 
ot  the  court  thereto,  are  shown  by  the  sten- 
ographer's notes  of  what  occurred  at  the  time, 
but,  Inasmuch  as  they  disclose  nothing  that 
tends  to  Justify  the  action  of  the  court  in  tbe 
premises,  further  reference  to  them  Is  unnec- 
essary. The  entirely  reasonable,  and,  In  the 
circumstances,  legal,  demand  of  appellant 
and  his  counsel  was  denied,  and  thereupon 
the  court  banded  down  its  opinion,  together 
with  the  order  complained  of. 

Tbe  reason  for  referring  to  the  court,  for 
its  consideration  and  determination,  ques- 
tions iovoIvlnK  the  rights  and  duties  of  fit- 
nesses and  others,  as  provided  for  in  the  * 
fifteenth  article  of  the  act  of  Jnne  1,  1885, 
doubtless  was  that  they  are  strictly  judicial 
questi(xis  of  such  Importance,  and  sometimes 
fraught  with  such  serious  consequ^ces.  Uut  . 
Utey  could  not  be  safely  submitted  to  the 
determination  of  any  Investigating  commit- 
tee. While  It  Is  In  every  way  desirable  and 
necessary  that  such  qu^tlons  should  be 
heard  and  decided  as  speedily  as  Is  consistent 
wltii  the  rights  of  the  parties  concCTied,  it 
was  never  Intended  that  they  should  be  so 
speeded  as  to  deprive  the  respondent  of  both 
time  and  opportunity  of  answering  the  petl- 
tl(m  or  otherwise  presenting  his  defense,  as 
was  done  In  this  case.  Appellant's  rl^ts  In 
Uiat  regard  were  wholly  Ignored.  It  was 
manifestly  Impossible  for  him  or  his  counsel 
to  prepare  an  answer  to  the  petition,  and 
mresent  his  defense,  If  any  he  had.  within 
tile  one  hour  that  Intwvened  between  service 
ot  the  rule  to  Aow  cause  and  the  thne  fi-xed 
for  hairing.  In  Yard's  Appeal,  supra,  oppor- 
tunity was  given  for  filing  an  answer,  and  the 
case  was  heard  and  disposed  of  in  a  regular 
and  ordorly  way.  The  merits  of  the  present 
case  are  not  before  us,  for  tiie  obvious  reason 
that  the  proceeding  was  practically  ex  parte, 
and  therefmv  illegal.  The  decree  Is  reversed, 
with  costs  to  be  paid  by  the  api>ellees,  and 
It  Is  ordered  that  the  record  be  remitted  to 
tbe  court  below,  with  Instructions  to  proceed 
and  detmnlne  the  case  accndlng  to  law. 

WILLIAMS.  J.  <dIssentlnK).  This  appeal 
dwnid  be  qm^ed  for  two  unanswerable 
reasons:  First  no  amieal  Is  given  by  the 
statute  under  which  the  proceeding  was  con- 
ducted. If  it  be  conceded  that  a  comnum-Iaw 
OKtlorarl  might  properly  Issue,  yet  It  would 
Ining  up  nothing  but  the  recwd,  and  the  rec- 
ord proper  discloses  no  Irregularity.  But, 
second.  If  an  appeal  was  given,  no  final  wder 
has  yet  been  made  from  which  an  appeal  will 
Ua    The  order  complained  of  Is  In  these 

words:  "It  Is  thwefore  ordered  f&it~be.jufv> 
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swer  the  qnestlons,  unless  tbere  lie  other  snffl- 
ctent  reasons  for  not  answering."  This  was 
not  a  final  ord^.  It  left  an  open  door  before 
the  defendant  It  afforded  him  opportonlty 
to  be  further  heard  before  an  attachment 
could  be  awarded  or  a  commitment  directed. 
No  appeal  lies  from  such  an  Interlocutory 
order.  A  simple  statement  of  the  situation 
shows  our  duty  so  plainly  that  no  amount  of 
argument  could  make  It  clearer.  The  appeal 
should  be  quashed,  and  the  defendant  remit- 
ted to  the  forum  he  has  so  hastily  fled,  for  his 
own  final  aiuwer,  and  a  final  order  of  the 
court. 

McCOIiLUM,  J.  I  concur  In  the  fwe^ing 
dinent 


In  re  HAMBLETON'S  BSTATB. 
Appeal  of  LAMBORN. 
(Supreme  Court  of  PennBylvanla.  Mardi  5, 

1896.) 

AoxiNis'TBi TOR— Audit  or  AcconxT— Allow- 
AKOB  or  CL1.IM— When  Disturbed. 
A  Jadgment  confinnlnE  an  anditw*s  re- 
port Id  aUomng  a  claim  agaliut  an  estate  by 
aecedent'a  daughter-in-law,  for  board  and  fu- 
neral expenses,  will  be  affirmed,  where  there 
was  a  contract  that  decedent  waa  to  pay  there- 
for, and  daimant't  husband  teatifled  to  the 
sereral  items  constitating  the  account 

Appeal  from  orphans'  court.  Cheater  coun- 
ty. 

Final  audit  and  distribution  of  the  estate 
of  John  Hambleton,  deceased.  From  a  Judg- 
ment dismissing  exceptions  to  the  auditor's 
report,  and  ordering  dlstrtbntl<m  in  accord- 
ance with  such  report,  Annie  C.  Lambom, 
residuary  legatee,  appeals.  Affirmed. 
Report  of  the  auditor  Is  as  follows: 
"The  undersigned  auditor,  appointed  by 
the  order  hereto  annexed  to  make  distribu- 
tion of  the  balance  remaining  in  the  hands 
of  John  Coates,  executor,  etc.,  of  the  estate 
of  John  Hambleton,  late  of  the  township  of 
Upper  Oxford,  deceased,  to  and  among  the 
parties  entitled  thereto,  respectfully  reports 
that,  having  given  due  public  notice  of  the 
time  and  place  of  meeting  by  the  insertion  of 
an  advertisement  In  the  Chester  County 
Democrat  and  the  Dally  Local  News  and  the 
Legal  Intelligencer  Supplement  (a  copy  of 
which  advertisement  is  hereto  annexed), 
three  newspapers  printed  and  published  at 
West  Chester,  Pa.,  for  three  successive 
weeks,  he  sat  for  the  purpose  of  his  appoint- 
ment at  his  office  In  the  borough  of  West 
Chester,  Pa.,  on  Wednesday,  the  12th  day  of 
July,  1^,  and  by  adjournment  on  Thursday, 
July  20,  1SD3,  when  and  where  be  was  at- 
tended by  the  accountant,  John  Coates,  and 
his  counsel,  William  3.  Harris,  Esq.,  and 
Robert  E.  Monaghan,  Bsq.,  of  counsel  for 
William  F.  Dale  and  Samuel  D.  Ramsey,  the 
administrators  of  Jacob  Pox,  deceased,  and 
by  said  administrators,  and  by  Samuel  D. 
Ramsey,  Ssq..  the  administrator  of  Ann  Pox, 


deceased,  and  by  Samuel  D.  Ramsey,  Esq.. 
of  counsd  for  D.  Frances  Hambleton,  and  by 
Theodore  Hambleton.  John  Hambleton,  tbe 
testator,  died  September  5,  1892,  and  on  the 
22d  day  of  same  month  letters  testamentary 
were  granted  to  John  Coates,  the  executor  of 
testator's  last  will.  By  tbe  proristons  of  the 
fourth  Item  in  said  will  Annie  C.  lambom 
was  named  as  tbe  residuary  legatee,  subject 
to  life  estate  of  Emmor  Hambleton  and 
Chalkley  Coates.  Two  claims  were  present- 
ed before  the  audltcH*:  (1)  The  claim  of  D. 
Frances  Hambleton,  a  daughter-in-law  of  the 
decedent,  for  boarding  and  washing  tot  the 
decedent,  a  period  of  twenty-four  weeks 
Immediately  preceding  his  death,  and  for  ex- 
penses about  the  funeral,  making  in  all  a 
claim  of  4^44.36,  and  a  claim  of  f84  for  board- 
ing and  washing,  and  the  total  of  both  Items 
is  $12S.S6.  There  was  clear  and  satisfactory 
evidence  of  a  contract  between  the  decedent 
and  his  daughter-in-law  that  he  was  to  pay 
her  (3  per  we^  for  his  boarding,  and  50 
cents  per  week  for  his  washing,  and  from 
such  evidence  the  auditor  finds  that  there 
was  such  a  contract,  and  her  claim,  which 
amounts  to  l&l.  Is  therefore  allowed.  The- 
odore Hambleton  testified  to  the  seTertil 
Items  of  charge  for  services  rendered,  mate- 
rial furnished,  and  meals  served,  and  horses 
fed  at  the  time  of  tbe  funeral;  and,  as  the 
charges  seem  to  be  fair  and  reasonable,  the 
auditor  allows  that  portion  of  the  said  claim. 
(2)  The  claim  of  the  estate  of  Jacob  Fox  «nd 
Ann  Fox,  deceased,  to  one  year's  Interest  up- 
on a  certain  bond  toe  (3,000,  given  by  the  de- 
cedent to  secure  the  payment  of  that  sum  in 
one  year  from  April,  1888.  TJpon  tbia  bond 
interest  has  been  paid  at  the  rate  of  five  and 
one-half  per  cent,  per  annum,  and  the  basis  of 
this  claim  rests  upon  the  receipt  which  is 
upon  the  bond  In  the  handwriting  of  Jacob 
Fox,  and  was  made  In  the  spring  of  1S!)0. 
and  mentitms  the  payment  as  being  In  fui! 
to  April,  1891.  It  would  se«n  as  if  at  that 
time  one  year's  interest  in  arrears  and  one 
year's  Interest  In  advance  had  been  paid, 
making  In  all  the  sum  of  (330.  If  such  a 
payjneut  was  then  made,  the  estate  of  tbe 
said  decedents  has  no  standing  here  upon 
this  fund.  It  is  claimed,  however,  that  this 
receipt  Is  a  mistake;  that  the  payment  actu- 
ally then  made  to  Jacob  Fox  was  ¥1^;  and 
In  support  of  this  view  of  the  case  the  testi- 
mony of  John  Coates  (the  accountant)  Is  Im- 
portant He  says  that  after  the  death  of 
Jacob  Pox  he  went  to  see  Ann  Fox,  who  was 
the  bolder  of  said  (3,000  bond,  for  the  pur- 
pose of  paying  the  interest  on  behalf  of  John 
Hambleton;  that  the  bond  was  produced, 
and  the  mistake  in  the  receipt  thereon  no- 
ticed and  commented  upon;  and  that  pursu- 
ant to  his  suggration,  the  receipt  then  In- 
dorsed upon  the  bond  for  the  payment  then 
made  by  the  witness  was  made  to  confonu 
with  the  fact  of  the  case,  as  they  then  under- 
stood It,  viz.:  That  the  payment  of  April. 
1880,  was  of  one  year's  ^^J^^  bank 
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book  of  tbe  decMrat  was  prodaced  b^ora 
the  auditor,  and  an  AxamlnatloD  of  Ita  en- 
tries showed  that  In  tbe  spring  of  1890  a 
check  to  Pox  as  payee  for  f  150  was  charged, 
and  the  evidence  b<^h  of  John  Goates  and  of 
Theodore  Hambleton  showed  that  It  was  cub- 
tomary  for  the  deced^t  to  use  a  check  in 
making  such  payments.  The  acconntant  does 
not  remember  that  he  communicated  to  John 
Uambleton  his  talk  with  Mrs.  Fox.  From 
all  these  facts  and  circumstances  the  au- 
ditor finds  that  the  receipt  written  upon  said 
btHid  was  an  error  as  to  the  date  to  which  in- 
terest was  then  paid,  and  that  there  Is  still 
due,  upon  said  $3,000  bond,  f  165  Interest,  and 
that,  of  this  interest  money  so  dne  as  afwe- 
said,  $96.25  belongs  to  the  estate  of  Ann 
Fox,  deceased,  and  S6S.75  b^ongs  to  the  es- 
tate of  Jacob  Fox.  deceased,  and  be  makes 
dlstrlbation  according. 

"Schedule  <rf  Distribution. 

Amonnt  as  per  order   $1,108  00 

Auditor's  fee.  $  86  00 

Clerk's  fee   8  60 

AdTertising   5  00       48  60 

Net  balance  for  distriba- 
tion    $1,0B»  4« 

There  is  awarded  to  D. 
Frances  Hambleton  for 
boarding,  washing,  and 
foneral  expenses.   128  86 

To  William  F.  Dale  and 
S.  D.  Ramsey,  adminis- 
trators of  Jacob  Fox, 
deceased    68  76 

To  S,  D.  Ramsey,  admin- 
istrator of  Ann  Fox,  de- 
ceased   96  25 

To  Jobn  Goates,  execntor, 
in  trust  as  per  third 
item  m  wUl   766  10 

$1,059  46 

"July  26, 1893.  All  of  which  Is  respectful- 
ly submitted." 

"August  14,  1893.  Tbe  auditor  has  consid- 
ered the  exceptimu  filed  by  W.  3.  Harris, 
Esq.  Whatever  may  be  the  theories  which 
it  may  please  ns  to  Indulge,  It  is  the  condition 
of  the  facts  which  confronts  the  auditor,  and 
upon  such  condition  as  shown  by  tbe  testi- 
mony he  finds  the  fact  of  a  contract,  and  the 
fact  that  the  receipt  upon  the  Fox  bond  is 
an  error,  and  as  a  furthw  fact  that  the 
year's  interest  here  claimed  r«ualns  due  and 
unpaid  and  belongs  to  said  claimants.  No 
evidence  to  sliake  such  findings  has  \jeea  pro- 
duced, and  the  auditor  sees  no  reason  to 
change  bis  reptnt." 

The  exceptions  to  the  report  of  tbe  andttor 
are  as  follows: 

"(1)  The  auditor  erred  in  awarding  to  D. 
Frances  Hambleton  tor  boarding,  washing, 
and  funeral  expenses  the  sum  of  $128.36.  (2) 
The  auditor  erred  in  awarding  to  William  F. 
Dale  and  S.  D.  Ramsey,  administrators  of 
Jacob  Fox.  deceased,  the  sum  of  $68.75.  (8} 
The  auditor  erred  In  awarding  to  S.  D.  Ram- 
sey, administrator  of  Ann  Fox,  deceased,  the 
sum  of  $96.25.  (4)  The  auditor  erred  In  de- 
ciding that  there  was  $165  yet  due  on  a  bond 


of  $3,000  held  by  the  estate  of  Jacob  Fox, 
deceased,  against  the  decedent.  (5)  The  au- 
ditor erred  In  not  deciding  that  the  claim  of 
D.  Frances  Hambleton  bad  beea  paid." 

Opinion  of  the  trial  court  Is  as  follows 
(Hemphill,  J.): 

"The  exceptions  are  to  the  auditor's  findings 
of  facts.  In  these  we  think  him  right,  or,  at 
least,  cannot  say  that  he  is  clearly  wrong. 
Objection  was  made  to  a  part  of  the  testi- 
mony of  Theodore  P.  Hambleton  on  the 
ground  of  interest,  the  other  party  being 
dead.  He  was  called  by  Mr.  Ramsey  to  tes- 
tify to  matters  occurring  since  the  death  of 
his  father,  but  Mr.  Harris  upon  cross-exam- 
ination examined  relative  to  matters  prior  to 
decedent's  death,  thus  making  him  a  compe- 
tent witness  for  ail  puiposes,  and  the  evi- 
dence subsequently  adduced  was.  In  our 
opinion,  properly  admitted.  The  exceptions 
are  dismissed,  the  report  confirmed,  and  an 
order  made  to  pay  out  in  accordance  with 
the  schedule  of  distribution  made  by  tbe 
auditor." 

Assignments  of  error  are  as  follows: 
"(1)  The  court  erred  In  confirming  that  por- 
tion of  the  auditor's  report  in  which  it  Is  de- 
cided that  the  estate  of  said  decedent  Is  not 
entitled  to  a  credit  of  $100,  as  against  the 
claim  .of  D.  Frances  Hambleton,  amounting 
to  J128.30,  and  in  ordering  the  whole  of  said 
claim  to  be  paid  to  her.  (2)  The  court  erred 
in  dismissing  the  first  exception  to  the  au- 
ditor's report,  which  Is  as  follows;  "The  au- 
ditor erred  In  awarding  to  D.  Frances  Ham- 
bleton for  boarding,  washing,  and  funeral 
expenses  the  sum  of  $128.36.'  (3)  The  court 
erred  In  confirming  that  portion  of  the  au- 
ditor's report  in  which  it  Is  decided  that  the 
receipt  ou  the  back  of  the  $3,000  bond,  dat- 
ed May  9,  1890,  and  b^ng  in  full  for  Interest 
to  April  1, 1891,  was  a  mistake,  and  In  order- 
ing the  payment  of  one  year's  Interest  from 
April  1,  1890,  to  April  1,  1891,  to  the  holders 
of  said  bond  in  accordance  with  said  report. 
(4)  The  court  erred  In  dismissing  the  second 
exception  to  the  auditor's  report,  which  is  as 
follows:  The  auditor  erred  In  awarding  to 
William  F.  Dale  and  S.  D.  Ramsey,  adminis- 
trators of  Jacob  Fox,  deceased,  the  sum  of 
$68.75.'  (5)  The  court  erred  In  dismissing 
the  third  exception  to  the  auditor's  report, 
which  Is  as  follows:  'The  auditor  erred  In 
awarding  to  S.  D.  Ramsey,  administrator  of 
Ann  Fox,  deceased,  the  sum  of  $96.25.'  (6> 
The  court  erred  In  dismissing  the  fourth  ex- 
ception to  the  auditor's  report,  which  is  as 
follows:  *The  auditor  erred  In  deciding  tbat 
there  was  $165  yet  due  on  a  bond  of  $3,000 
bdd  tbe  estate  of  Jacob  Fox,  deceased, 
against  tbe  decedent' " 

W.  S.  Harris,  for  apiwllant  Monaghan  it 
Holding  and  S.  D.  Ramsey,  for  appellees. 

PER  CURIAM.  ThOTe  was  no  error  In  dl»> 
missing  appellant's  exceptions,  or  in  confirm- 
ing tbe  audltWs  repeal  and  dlstijibi 
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fnnd  In  accordance  therewith;  nor  Is  there 
anything  in  either  of  the  speclflcationB  of  er- 
ror relating  to  these  subjects  that  requires 
special  notice.  Decree  afflrmed,  and  appeal 
^smlased,  with  coots  to  be  paid  hf  appellant 


HAUGHT  ex  al.  t.  IRWIN  et  al. 
Supreme  Court  of  Pennsrlvania,  March  11, 
1805.) 

Pbiumihjlrt  IwJDKcrros— Tbmporart  Rbobitbb 
— Aooass  TO  Books — Contempt— Supbb- 

IBDBAB  BT  APPBAL. 

1.  Under  Act  Feb.  14, 1866  (P.  U  28),  pro- 
riding  that  an  appeal  from  an  Interlocutory  or- 
der grantlnga  preliminary  injunction  shall  not  be 
a  supersedeas,  an  appeal  from  an  order  appoint- 
ing &  temporary  receiyer,  which  is  nn  adjunct  to 
and  part  of  the  preliminary  injunction,  does  not 
authorize  defendant  to  refuse  to  deliver  his 
booka  to  the  receiver,  on  the  demand  of  the  lat- 
ter, pursuant  to  the  order  appointing  him. 

2.  Where  a  court  has  jurisdiction  of  the 
subject-matter,  a  ^rty  must  obey  its  oriee, 
though  the  jurisdiction,  as  may  be  showa  by  ap- 
peal, is  nrongfally  exercised. 

3.  Where  an  appeal  does  not  operate  afl  a 
supersedeaa,  the  proper  remedy  against  any 
threatened  injury  pending  appeal  ia  an  applica- 
tion to  the  appellate  court  for  a  special  order 
of  BUperaedeaa. 

4.  On  appeal  from  an  order  attaching  de- 
fendant for  contempt  in  disobeying  ai^  order 
granting  a  preliminary  injunction  and  appoint- 
ing a  temporary  receiver,  the  only  inquiry  as  to 
the  jurisdiction  of  the  lower  court  is  whether 
prima  facie  it  had  jurisdiction  of  the  subject- 
matter. 

5.  Where  booka  ordered  to  be  given  to  a  re- 
ceiver in  a  suit  contain  matters  not  relevant  to 
the  issues  of  the  case,  disdoaore  of  which  might 
injure  interests  not  InTolved  in  the  suit,  they 
should  be  protected  in  the  orders     the  court. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Suit  by  J.  M.  Haught  and  others  against 
George  M.  Irwin  and  others  for  an  account- 
ing. From  orders  granting  an  Injunction 
against  Irwin,  and  appointing  a  receiver,  and 
attaching  him  for  contempt  he  appeals.  Af- 
firmed. 

J.  S.  &  E.  O.  Ferguson,  Knox  A  Reed, 
John  S.  Robb,  Sr.,  D.  F.  Patterson,  and  Thos. 
M.  ^larshall.  Sr.,  for  appellant.  D.  B.  Max- 
well and  M.  A.  Woodward,  for  appellees. 

MITCHELL,  J.  The  order  appointing  a 
temporary  receiver  was  an  adjunct  to  the  pre- 
liminary injunction,  and  legally  a  part  of  It 
Schlecht's  Appeal.  60  Pa,  St  172.  Both  were 
Interlocutory,  and  the  right  of  appeal  there- 
from depended  on  the  act  of  February  14, 1866 
(P.  L.  28),  which  expressly  proTldes  that  it 
shall  not  be  a  supersedeas.  The  receiver  hav- 
ing made  a  demand  for  the  appellant's  books, 
pursuant  to  the  order  of  court,  appellant  re- 
fused to  deliver  them,  and,  having  taken  an 
appeal,  resisted  obedience  to  the  order  on  the 
ground  that  the  court  was  without  Jurisdic- 
tion to  make  or  enforce  it  Such  claim  can- 
not be  maintained.  It  Is  true  that  where  a 
court  is  absolutely  without  jurisdiction  of 
the  Btibject-niatter,  as  1£  this  bUl  had  been 


flied  in  the  oTphans*  court"  or  tbe  oyer  and 
terminer.  Its  orders  and  decrees  are  nullities, 
and  are  not  binding  on  anybody.  But  where 
the  court  has  jurlsdlctlmi  of  the  subject-mat- 
ter it  is  not  for  any  litigant  party  to  say  that 
It  is  wrongly  exercised,  and  that  he  wUt  not 
obey.  It  is  his  du^  to  obey,  even  tboi^b 
his  contention  may  ultlmatdy  be  auccessfuL 
His  proper  remedy  for  any  threatened  in- 
jury pending  the  ai^eel  Is  to  apply  to  this 
court  for  a  special  order  of  supersedens. 

It  Is  argued  vrlth  great  earnestness  that  the 
bill  sets  out  no  case  for  jurisdiction  In  equi- 
ty because,  first,  It  Is  founded  on  wagering 
contracts,  and,  secondly,  because  the  parties 
complainant  have  no  Joint  Interest,  and  have 
their  several  remedies  at  law.  Tbe  discus- 
sion of  these  p(^ts  Is  prematnie.  All  that 
Is  before  us  now  Is  the  prima  fade  jurisdic- 
tion of  the  court  over  the  subject-matter,  and 
of  that  there  can  be  no  doubt  Appellant  re- 
ceived the  money  of  the  complainants  for  in- 
vestment in  specified  ways,  and  with  a  duty 
to  account  The  bill  charged  that  the  tiKHiey 
had  not  be«i  so  applied,  and  that  the  defend- 
ant had  stopped  payment  and  abscixided.  Oa 
this  the  complainants  were  clearly  entitled  to 
discovery  and  account  ^and  the  Jurisdiction 
of  the  court  attached  for  such  purposes.  It 
may  be  that  the  money  having  been  applied 
In  accordance  with  the  contract  of  deposit, 
the  defendant  Is  not  further  liable,  or  it  may 
be  that  the  use  contemplated  was  In  wager- 
ing contracts,  which  are  Illegal,  and  will  not 
support  an  action  evm  by  Ignorant  and  mis- 
guided participants.  These  questions.  If  In 
the  case  at  all,  will  arise  on  tbe  final  hear- 
ing. We  express  no  opinion  upon  them  now. 
So,  in  regard  to  the  Joinder  of  numerous 
complainants  having  several  Interests,  it  is 
sufflcient  at  present  to  say  that  the  money  of 
all  these  parties  was  to  be  used  together  by 
their  common  agent  and  trustee.  Whose  mon- 
ey was  In  fact  so  used,  what  profits  or  losses, 
If  any,  were  made,  and  in  what  proporti(His 
due  to  the  different  parties,  were  qneetions 
requiring  a  joint  Investigation,  and  for  whliA 
separate  actions  at  law  afforded  no  adequate 
remedy.  But,  as  already  said,  these  matters 
are  presented  prematurely.  They  will  be  dis- 
cussed and  decided  when  they  ccone  properly 
before  us.  They  are  touched  upon  now  only 
to  show  that  the  court  in  entertaining  the 
bill  and  making  Its  orders  thereon,  was  not 
80  outside  of  Its  jurisdiction  as  to  Justify  tbe 
appellant  In  treating  Its  commands  as  nulli- 
ties, and  refusing  to  obey  them.  The  terms 
of  tbe  injunction  and  appointment  of  the  re- 
ceiver on  preliminary  hearing  were  some- 
whatsevere  and  drastic, but  the  defendantap- 
peared  to  the  learned  court  as  an  absconder, 
and  tbe  need  of  such  action  urgent  We 
cannot  say  that  its  discretion  was  not  prt^ 
erly  exercised.  The  duty  of  tiXe  receiver  is 
[H-imarily  to  ctrflect  and  hold  the  assets  to 
await  the  final  determlnatlMi  of  the  case. 
In  so  doing,  it  Is  prqper,  and  perhaps  neces- 
sary, that  be  dumU  y^va  access  to  the 
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booka.  But  the  books  preamnablT  contain 
other  matters  that  are  not  relevant  to  the  la* 
sues  of  the  case.  Disclosure  of  these  might 
indirectly  do  serious  Injnry  to  many  Inter- 
ests Dot  inTCdved  In  the  present  contest,  and 
net  in  fimlt  In  any  way  concerning  it  Snch 
interests  are  entitled  to  protection  from  un- 
necessary scmtlny,  and  especially  from  that 
impertinent  Intermeddling  with  people's  pri- 
vate affairs  which  the  public  press  so  often 
seohs  to  excuse  under  the  name  of  enterprise. 
Tbe  books  are  at  present  in  the  hands  of  a 
depositary,  under  the  order  of  this  conrt  at- 
tached to  the  allocatur  of  the  appeal,  and 
they  are  now  turned  ova*  to  the  custody  of 
the  court  below  for  tbe  purposes  of  this  case. 
Both  parties  will  be  entitled  to  access  to  them 
nnder  each  regulations  as  the  court  shall  pre* 
scribe.  The  opinion  of  the  learned  judge  be- 
low Indicates  his  care  for  the  rlgbts  of  the 
persons  interested,  and  his  view  that  no  llct 
of  depositors  should  be  published,  and  that 
the  examination  of  the  books  should  be  strict- 
ly confined  to  tbe  legitimate  needs  of  the 
case.  It  would  be  well,  for  the  sake  of  cau- 
tion, that  snch  restrictions  should  be  formally 
inoorporated  Id  tbe  orders  made  permitting 
access.   Order  affirmed. 


BBADLBT  et  a.,  t.  IRWIN  et  al. 

(Snrreme  Court  of  Pennsylvania.  Harcb  11, 
1885.) 

Appeal  fnna  eonrt  of  oommoo  pleas,  Alleghe- 
ny cooQty. 

Suit  by  John  Bradley  and  others  against 
George  M.  Irwin  and  others  for  an  acconnting. 
From  ordars  granting  an  injnnetion  against  Ir> 
xvia,  and  appointing  a  receive',  and  attaching 
him  for  contempt,  he  appeals.  Affirmed. 

J.  S.  &  E.  G.  Ferguson,  Knox  &  Reed,  John 
S.  Robb.  Sr.,  D.  J.  Patt«w>n,  and  Thoa.  M. 
Marshall,  Sr.,  for  appellant.  H.  L.  Goehrlng, 
for  apiieUees.    Qeo.  P.  Hamilton,  for  receiver, 

MITCHBLI/,  J.  This  case  Is  ruled  by 
Hnapbt  v.  Irwin  (opinion  filed  herewith),  81 
Atl.  2G0,  and,  for  the  reasons  there  given,  tiia 
order  is  affirmed. 


LEWET  V,  H.  0.  FRICK  COKB  CO. 
<8npreme  Court  of  Pennsylvania.  March  11, 
1885.) 

tilMITATtO?!— WhEK  StITDTK  BsGlJIS  TO  Rl'N — 
TRSSPUa  BT  HlNIIfO  COAI. 

Where  a  landowner,  by  means  of  open- 
ings en  Us  laud  and  anbterronean  passageways, 
mines  and  removes  the  coal  from  the  adjoining 
land,  wlthont  the  knowledge  or  means  of  knowl- 
tHlge  by  the  owner  of  the  latter,'  limitation  of 
his  r^nt  of  action  for  ccHnpensation  does  not  be- 
gin to  ran  antil  he  discovers  the  trespass,  or  mi* 
nl  discovery  Is  reasonably  possible. 

Appeal  from  court  of  common  pleas,  West- 

moreland  county. 

Action  of  trespass  by  Julius  Lewey  against 
tbe  H.  C  Frick  Coke  Company,  a  corpora- 
tion. From  a  judgment  for  defendant,  plain- 
Off  appeals.  Reversed. 


Williams,  Sloan  .&  Griffith  and  Atkinson 
&  Peebles,  for  appellant.  Jas.  S.  Moorhead 
and  Jna  B.  Head,  for  appellee. 

WIUjIAMS,  J.  The  legal  question  on 
which  this  appeal  depends  is  beset  with  dif- 
ficulty. The  Interests  to  be  affected  by  It 
must  Increase  In  magnitude  as  the  value  of 
the  minerals  In  which  this  state  abounds  In- 
creases. It  Is  not  directly  ruled  by  any  of 
our  own  cases,  and  we  are  at  liberty  to 
treat  It  as  a  question  of  first  Impression.  Tbe 
facts  are  not  In  dispute.  The  plaintiff  Is 
tbe  own«r  In  fee  simple  of  a  lot  of  land  lying 
in  the  ontsklrts  of  the  borough  of  Connells- 
vlUe,  containing  about  one  acre  and  a  quar- 
ter. This  lot  Is  underlaid  with  coal,  which 
has  not  been  severed  from  the  surface  by 
lease  or  saU^  and  which  the  plaintiff  has 
made  no  effort  to  mine  or  remove.  The  de- 
fendant company  owns  a  considerable  body 
of  coal  lands  In  the  same  neighborhood,  which 
adjoins  and  practically  surrounds  the  plain- 
tifTs  land,  and  Is  engaged  in  mining  and  re- 
moving Its  coal  through  openings  upon  Its 
own  landa  In  1884,  In  the  progi-ess  of  its 
mining  operations,  the  defendant  company 
made  en  opening  or  passageway  through  the 
plaintiffs  coal  .under  one  corner  of  his  lot, 
which  was  from  75  to  100  feet  In  length, 
about  6  feet  In  height,  and  8  to  0  feet  wide. 
The  coal  removed,  amounting  to  more  than 
4,000  bushels,  was  brought  to  the  surface 
through  the  defendant's  pits  or  openings 
on  its  own  lands,  and  used  or  disposed 
of  as  Its  own.  The  plaintiff  had  no  knowl- 
edge of  the  trespass  upon  him  or  the  re- 
moval of  his  coal,  and  no  means  of  knowl- 
edge within  his  reach.  In  1881,  some  seven 
years  after  his  coal  was  taken,  as  he  alleges, 
he  first  became  aware  of  bis  loss.  In  tbe 
following  year  he  brought  this  action,  and 
is  met  with  tbe  statute  of  limitations  as  a  de- 
fense. The  contention  is  tbat  It  began  to  run 
In  1881,  when  the  coal  was  taken,  and  had 
barred  his  remedy  one  year  before  he  knew 
that  a  cause  of  action  bad  accrued.  The 
court  below  so  ruled.  The  correctness  of  this 
ruling  Is  the  only  question  now  to  be  con- 
sidered. When  did  the  statute  begin  to  run? 
The  general  rule  Is.  as  stated  by  the  learned 
trial  judge,  tbat  it  begins  to  run  from  the 
act  done,  but  this  is  not  of  universal  applica- 
tion. The  statute  makes  certain  exceptions. 
As  to  all  persons  who  may  be,  when  the 
cause  of  action  accrues,  "within  the  age 
of  twenty-one  years,  femme  covert,  non  com- 
pos mentis,  imprisoned,  or  beyond  sea,"  it 
Is  provided  that  the  statute  shall  not  begin 
to  run  until  such  disability  ceases.  In  1842 
a  supplementary  statute  restrained  tbe  run- 
ning of  the  limitation  still  further  so  as  to 
Include  a  resident  plaintiff,  laboring  nnder 
jio  disability  whatever.  If  the  defendant  debt- 
or or*  wrongdoer  should  be  beyond  sea  when 
the  cause  of  action  arose.  As  to  such  a 
plaintiff  the  running  of  the  statute  does  not 
begin  until  the  return  of  tbe  debtor  or  tras- 
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passer  to  this  country,  so  that  proceedings 
against  Um  become  possible.  It  la  easy  to 
see  that  the  mischief  which  the  statute  was 
Intended  to  remedy  was  delay  in  the  assertion 
of  a  legal  right  which  It  was  practicable  to 
assert  The  remedy  provided  was  a  denial 
of  process  to  one  who  had  slumbered  for  six 
years  during  which  process  was  within  his 
reach.  The  cases  in  which  this  denial  would 
work  a  positive  and  an  apparent  hardship, 
so  far  as  they  were  fbreseen  by  the  lawmak- 
ers, were  provided  for  by  the  exceptions  to 
which  we  have  referred  and  by  the  act  of 
1842.  These  have  been  extended  by  the 
courts  so  aa  to  include  other  cases  which, 
while  not  within  the  letterof  the  statute,  were 
held  to  be  within  the  spirit  of  the  proviso. 
Thus,  It  was  held  In  Hall  v.  Vandegrift.  3 
Bin.  374,  that  "It  Is  the  spirit  of  the  statute 
of  limitations  to  allow  21  years  from  the 
time  that  a  person  might  make  entry  on 
land  and  support  an  action"  before  taking 
away  his  remedy.  For  this  reason  It  was 
decided  that  it  did  not  run  against  one  who 
had  a  possibility  of  title,  but  no  present 
right  of  entry.  Again,  It  was  held  that, 
whCT  the  plaintiff  had  been  kept  In  Iguorance 
of  his  rights  by  fraudulent  practices  on  the 
part  of  the  defendant,  the  statute  did  not 
begin  to  run  against  him  until  discovery  of 
the  tra.nd. 

The  earliest  case  I  have  found  In  which  the 
courts  of  this  state  applied  this  doctrine  In 
a  common-law  action  Is  Jones  v.  Rees' 
Ex'rs,  found  In  1  Smith's  Laws,  p.  80.  The 
case  was  tried  at  circuit  before  Teates 
and  Smith,  justices.  It  appeared  that  Rees 
had  sold  a  negro  to  Jones  In  1780,  alleging 
him  to  be  a  slave.  The  negro  was  In  fact 
a  freeman,  but  had  been  kept  In  Ignorance 
of  It  by  the  fraudulent  practices  of  Rees. 
He  discovered  the  fraud  and  his  own  free- 
dom In  1801,  and  brought  an  action  against 
Jones  for  the  purpose  of  having  his  freedom 
established  In  a  court  of  law,  and  of  recov- 
ering damages  for  his  deprivation  of  it  He 
recovered.  Jones  then  brought  an  action 
against  Rees  to  recover  the  price  paid  for 
the  negro  some  16  years  before,  and  for 
damages.  Rees  set  up  the  statute  of  limita- 
tions. The  court  refused  to  sustain  the  plea, 
giving  as  a  reason  therefor  that,  "whenever 
there  is  a  fraud,  the  act  of  limitations  Is  no 
plea,  unless  the  fraud  be  discovered  within 
the  time";  that  Is,  within  the  time  fixed  by 
the  statute,  or  six  years  before  suit  brought 
To  make  this  entirely  clear,  It  was  added 
that,  "while  the  slavery  of  the  negro  was 
uncontested,  the  plaintiff  had  so  ground  to 
suppose  be  had  been  Injured  or  deceived; 
but,  when  he  obtained  his  liberty  In  a  due 
course  of  law,  the  plaintiff's  cause  of  action 
accrued  against  the  defendant"  This  rule 
was  applied  In  an  action  of  ejectment  In. 
Thompson  v.  Smith,  7  Berg.  &  R.  209,'  and 
was  stated  by  Tilgbman,  C.  J.,  at  page  214, 
as  f(dlow8:  "After  the  discovny  of  the 
fraud,  a  man  has  a  right  to  avail  himself  of 


the  statute;  but  so  long  as  the  fraud  Is  nn> 
known,  pending  the  concealment  ot  tbe 
fraud,  the  statute  ought  not  to  mn.  The 
dl8covei7  of  the  fraud  gives  a  new  canae  of 
action."  This  rule  has  long  been  applied  In 
equity,  where  two  good  reasras  are  glvm  for 
It  The  first  Is  that  It  would  be  Inequitable 
to  permit  a  defendant  to  profit  by  his  own 
fraud.  The  other  Is  that  one  who  cannot 
assert  his  right  because  the  necessary 
Icnowledge  to  Improperly  kept  tnm  bim.  Is 
not  within  the  mischief  tbe  statute  was  In- 
tended to  remedy,  but  is  within  the  spirit  of 
tbe  proviso  that  restrains  Its  cq;ieration. 
Courts  of  equity  go  a  st^  further  still,  and 
decline  to  apply  the  statute  where  the  plaln- 
tUf  neither  knew,  nor  had  reasonable  means 
for  knowing,  of  the  nlstence  of  a  cause  of 
action.  But  If  the  cause  of  action  be  known, 
or  might  have  been  known  by  the  exercise 
of  vigilance  In  the  use  of  means  within 
reach,  equity  follows  the  law  and  applies 
the  statute.  Hamilton  v.  Hamlltcm,  18  Pa. 
St  20;  Neely's  Appeal,  85  Pa.  St  8S7.  Mere 
Ignorance  will  not  prevent  the  running  of 
tbe  statute  In  equity  any  more  than  at  law; 
but  there  Is  no  reason,  resting  on  general 
principles,  why  ignorance  that  Is  the  result 
of  the  defendant's  conduct  and  not  of  the 
stupidity  or  negligence  of  the  plaintiff, 
should  not  prevent  the  running  of  the  stat- 
ute in  favor  of  the  wrongdoer.  It  seems  to 
be  a  general  doctrine  In  courts  of  law  that 
the  plaintiff  is  bound  to  know  of  an  invasion 
of  the  surface  of  bis  dose.  Tbe  fact  that 
his  land  Is  a  forest  and  that  the  defendant 
goes  Into  Its  Interior  to  trespass  by  the  cut 
ting  of  tlmbffl-,  does  not  relieve  against  its 
operation.  What  Is  plainly  visible  he  mnst 
see  at  his  peril,  unless,  by  actual  f  rand,  his 
attention  is  diverted  and  his  vigilance  put 
to  sleep.  But  ought  this  rule  to  extend  to 
a  subterranean  trespass?  The  surftice  ts 
vislUe  and  accessible.  The  owner  may 
know  of  Its  condition  without  trespassing  on 
others,  and  for  that  reason  be  Is  bound  to 
know.  The  Interior  of  tbe  earth  Is  invld- 
ble  and  Inaccessible  to  the  owner  of  tbe 
surface,  unless  he  Is  engaged  In  mining  op- 
erations upon  his  own  land;  and  then  be  can 
reach  no  part  of  bis  own  coal  stratum  except 
that  which  he  Is  actually  removing.  If  an 
adjoining  landowner  reaches  the  plaintiff's 
coal  through  subterranean  ways  tbat  reach 
the  surface  on  his  own  land  and  are  under 
bis  actual  control,  the  vigilance  the  law  re- 
quires of  the  plaintiff  upcm  tbe  surface  is 
powerless  to  detect  the  Invasion  by  his  nelsrb- 
bor  of  the  coal  100  feet  undw  the  surface. 

The  case  at  bar  affords  an  excdlent  Ulns- 
tration  of  Ignorance  due  to  the  defendant's 
conduct,  and  without  fault  on  the  part  of 
the  plaintiff.  The  defendant  was  mining  its 
own  coal  through  Its  own  shafts  or  drifts 
opened  on  its  own  lands.  In  tbe  course  of 
its  operations,  and  for  Its  own  convenloice, 
It  pushed  an  entry  or  passage  under  the 
plaintiff's  lands,  and  am^^prlated  tbe  coal 
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remOTed  therefrom.  It  was  bound  to  know 
'  Us  own  lines,  and  keep  wltbin  tbem.  If,  by 
mistake  or  for  any  other  reason,  it  did  invade 
the  mineral  estate  of  another,  and  remove 
and  appropriate  the  coal  therefirom,  good 
conscience  required  that  It  should  disclose 
tlie  fact,  and  pay  for  the  coal  taken.  Its 
failure  to  do  this  is,  In  its  effects,  a  fraud 
upon  the  injured  owner;  and  if  he  has  no 
knowledge  of  the  trespass,  and  no  means  of 
knowledge,  such  a  fraud,  whether  It  be 
called  constructive  or  actual,  should  protect 
him  from  the  running  of  the  statute.  We 
have  felt  constrained  to  recognize  the  sus- 
ceptibility of  land  to  division  into  as  many 
t'States  In  fee  simple  as  there  are  strata  that 
make  up  the  earth's  crust,  and  to  protect  the 
Dwners  of  these  separate  estates  from  each 
otbtf.  Thus,  the  possession  of  one  who  has 
a  title  to  the  surface  only  does  not  extend  to 
or  affect  any  subjacent^  estate.  The  occu- 
Ijancy  of  a  coal  stratum  for  more  than  21 
years  will  not  give  title  to  the  surface  above 
it,  or  the  oil  or  gas  stratum  below  it  The 
law  does  not  require  impossibilities.  It  rec- 
o^tzes  natural  conditions,  and  the  Immuta- 
bility of  natural  laws.  The  owner  of  the 
surface  cannot  see,  and  because  he  cannot 
fsiee  the  law  does  not  require  him  to  take 
notice  of,  what  goes  on  in  the  subterranean 
estates  below  him,  with  which  he  has  no 
communication  through  openings  within  bis 
iuclosures  or  under  his  control  On  the  oth- 
er hand,  one  who  Is  in  possession  of  a  lower 
stratum  Is  not  bound  to  know,  nor  can  he  be 
affected  by,  what  is  going  on  upon  the  sur- 
face above  him,  or  In  a  still  lower  estate  un- 
der his  feet  The  owner  of  each  sti'atum 
must,  however,  take  notice  of  what  affects 
his  own  estate  so  far  as  he  la  in  possession 
of  or  has  access  to  it  In  the  case  before  us 
no  severanc3  of  the  coal  from  the  surfftce 
lias  token  place.  The  title  of  the  plaintifT 
ext^ds  from  the  surface  to  the  center,  but 
actual  poBsesston  is  confined  to  the  surface. 
Upon  the  surface  he  must  be  held  to  know 
all  that  tbe  most  careful  observation  by  him- 
self and  bis  employte  conld  reveal,  unless  his 
ignorance  is  induced  by  the  fraudulent  con- 
duct  of  the  wrongdoer.  But  In  tbe  coal 
veln^  deep  down  in  the  earth,  he  cannot 
see.  Neither  in  person  nor  by  bis  servants 
nor  emplt^to  can  be  explore  their  recesses 
in  search  for  an  intruder.  If  an  adjoining 
owner  goes  b^ond  his  own  boundaries  In 
the  course  of  his  ndning  ojieratlonB,  the 
owner  on  whom  be  enters  has  no  means  of 
knowledge  within  bis  reach.  Nothing  sbcvt 
of  an  accurate  survey  of  the  interior  of  his 
neighbor's  mines  would  enable  him  to  ao- 
certnln  the  fact  This  would  require  the 
services  of  a  cnnpetmit  mining  engineer  and 
bis  assistants,  li^de  the  mines  of  another, 
which  he  would  have  no  right  to  insist  upon. 
To  require  an  owner,  nnder  rach  drcnmstan- 
ces,  to  take  notice  of  a  trespass  upon  his 
underlying  coal  at  the  time  it  takes  place.  Is 
to  require  an  impossibility;  and  to  hold  ttiat 


the  statnte  logins  to  run  at  the  date  of  the 
trespass  is  in  most  cases  to  take  away  the 
remedy  of  the  injured  party  before  he  can 
know  that  an  Injury  has  been  done  him.  A 
result  BO  absurd  and  bo  unjust  ought  not  to 
be  possible. 

In  the  English  courts  this  question  has 
arisen  quite  frequently.  The  old  rule  ap- 
plied in  tlie  courts  of  law  was  that  the  stat- 
ute might  be  successfully  pleaded  as  running 
from  the  date  of  the  trespass.  In  the  courts 
of  equi^,  where  an  account  for  tbe  coal 
that  had  been  taken  was  asked  for.  It  was 
applied  only  from  the  discovery  of  the  tres- 
pass. McSwlnny,  Mines,  543.  See,  also, 
Hovenden  v.  Lord  Anneslcy,  2  Schoales  &  L. 
631.  If,  after  discovery,  or  the  happening  of 
any  circumstance  calculated  to  put  the  owner 
on  notice,  he  slept  on  his  rights  till  the  stat- 
utory period  had  expired,  he  was  h^d  bound 
by  the  statute  In  equity  precisely  as  he  would 
have  been  at  law.  If  he  knew,  or  if  by  the 
ezerclEe  of  reasonable  care  he  might  have 
known,  of  the  trespass,  the  statute  ran  from 
the  discovery,  or  the  time  when  dlscovar 
could  have  been  made.  Balnb.  Mines,  61^ 
616.  It  was  against  good  conscience  to  per- 
mit one  who  had  taken  the  propoty  of  an- 
other without  the  owner's  knowledge,  and 
who  had  failed  to  disclose  or  to  account  tar 
wiiat  be  had  taken,  to  avail  faimsdf  of  the 
statute  while  the  owner  remained  in  igno- 
rance of  his  loss.  When  compensaticm  was 
sought  by  means  of  a  bill  for  an  account  it 
was  held  that  the  statute  began  to  rtm  at  the 
time  of  dlscov^,  regardless  of  the  time  of 
taking.  The  same  question  was  also  encoun- 
tered In  actions  to  recover  for  Injuries  done 
on  the  surface  by  subsidence  due  to  the 
withdrawal  of  support.  When  the  action 
was  trespass,  It  was  generally  h^d  that  tbe 
statute  ran  from  the  date  of  the  removal  of 
the  support,  which  was  the  trespass  to 
which  the  Injury  was  due;  but  when  the 
action  was  cas^  the  subsidence  was  treated 
as  tbe  consequence  of  the  wrongful  removal 
of  the  coal  or  other  underlying  stratum,  and 
the  damages  suffered  as  consequentiaL  The 
hai^ening  of  the  injury  was  upon  this 
ground  held  to  give  a  cause  ct  action,  against 
which  the  statute  would  run  only  from  Its 
date.  Tbe  removal  of  the  supports  might 
not  be  known  to,  or  be  discoverable  t^,  the 
owner  of  the  surface  imtll  the  subsidence  re< 
Tealed  ft;  and,  unless  the  injury  consequen- 
tial to  the  trespass  could  be  treated  as  creat- 
ing a  cause  of  action,  In  most  cases  redress 
for  a  substantial  injury  would  be  denied  al- 
together. Backhouse  Bonoml,  34  Law  J. 
Q.  B.  ISl,  9  H.  L.  Gas.  608;  Smith  t.  Thack- 
erah,  14  Am.  Law.  Reg.  (volume  0,  N.  S.)  761, 
and  note.  The  reason  for  the  distinction 
exists  in  tbe  nature  of  things.  The'  owner 
of  land  may  be  present  by  himself  or  bis 
servants  on  tbe  surface  of  bis  possesstons,  no 
matter  bow  extensive  they  may  be.  He  la 
for  this  reason  beld  to  be  craistrucUvely  pres- 
ent wherever  his  titie  extends.   He  cannot 
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be  present  In  the  Inta-Ior  of  tbe  earth.  No 
amount  ot  vigilance  will  enable  lilm  to  de- 
tect tlie  approach  of  &  trespasser  who  may  be 
working  his  way  through  the  coal  seams  nn- 
derlytng  adjoining  lands.  His  senses  cannot 
Inform  him  of  the  encroachment  by  such 
trespasser  upon  the  coal  that  is  hidden  in 
the  rocics  under  his  feet  He  cannot  reason- 
ably be  held  to  be  constructively  present 
where  bis  presence  Is,  in  the  nature  of 
things,  impossible.  He  must  learn  of  such 
a  trespass  by  other  means  than  such  as  are 
within  his  own  control,  and,  until  these 
come  within  his  reach,  be  is  necessarily  Igno- 
rant of  his  loss.  He  cannot  reasonably  be  re- 
gnlred  to  act  until  Imowledge  that  action  is 
needed  Is  possible  to  htm.  We  are  disposed 
to  hold,  therefore,  that  the  statute  runs 
against  an  injury  committed  in  or  to  a  lower 
stratum  from  the  time  of  actual  discovery, 
or  the  time  when  -discovery  was  reasonably 
possible.  But  it  Is  enough  for  the  purposes 
of  this  case  to  hold  that.  Inasmuch  as  equity 
Is  administered  in  this  state  through  the 
common-law  forms  of  action,  the  plaintiff 
deed  not  be  turned  out  of  a  court  of  law  in 
order  to  be  admitted  at  the  equity  side  of 
the  same  court.  He  may  not  be  entitled  to 
statutory  damages,  but  be  Is  entitled  to  com- 
pensation in  the  same  manner  that  he  would 
have  been  on  a  bill  for  an  account  For  this 
purpose,  the  equitable  rale  that  the  statute 
shall  run  only  from  discovery,  or  a  time 
when  discovery  might  have  been  made, 
should  be  applied  by  courts  ot  law.  It  fol- 
lows that  tbe  judgment  In  this  case  must  be 
reversed,  and  a  new  trial  had,  in  which  the 
Jury  should  be  instructed  that,  while  the 
statute  may  be  available  as  against  the  penal 
coQseqneaces  of  the  trespass,  It  is  not  availa- 
ble as  a  dtfense  against  payment  for  the 
coal  actually  taken  and  converted  to  the  use 
of  the  defendant  Tbe  statute  will  run 
against  a  claim  for  compensation  from  the 
time  the  existence  of  the  claim  was  or  might 
have  been  known  to  the  plaintiff,  the  owner 
and  occupier  of  the  surface.  The  Judgment 
is  reversed,  and  a  Tenlre  facias  de  novo 
awarded. 

ICITOHBIJ;!,  J.,  dissents. 


BARBER  V.  JAMES  et  al. 
(Supreme  Court  of  Rhode  Island.  Feb.  6, 

1895.) 

SuuHONiSQ  JtniT — Habmlbss  Bbror. 

1.  Where  12  "good  and  lawful"  men  were 
secured  as  jurors,  as  required  by  Pub.  St  c. 
lOi,  8  4,  defendant  cannot  complain  that  more 
than  that  number  were  snmrnoned. 

2.  Defendant  cannot  complain  of  the  ex- 
clnsion  of  testimony,  where  it  had  already  been 
brought  out  by  previoas  answers  of  the  witness. 

Exceptions  from  court  of  common  pleas, 
Washington  county. 

Action  by  John  C.  James  and  another 
against  Gardner  S.  Barber.  Judgment  for 
plaintiffs*  and  defendant  excepts.  Excep- 
tions overruled. 


Samod  W.  E.  Allen,  for  platntiflB-  John  , 
M.  Brennas,  tor  dc4todant 

PER  CURIAM.  We  find  no  error  in  the 
action  of  the  court  in  summoning  more  than 
12  Jurors.  Pub.  St  R.  I.  c.  104,  i  4,  directs 
that  12  good  and  lawful  men  shall  be  re- 
turned. The  summoning  of  more  tban  12 
may  frequently  be  necessary  in  order  to  se- 
cure the  12  good  and  lawful  men  required. 
If  these  are  obtained,  the  defendant  can  hare 
no  grounds  of  complaint  because  more  than 
12  good  men  were  summoned,  to  attain  this 
result.  Fltcbburg  B.  Co.  v.  Boston  &  M.  R. 
Co.,  3  Cush.  86;  Hosmer  v.  Warner,  15  Gray, 
46. 

Tbe  defendant  bas  no  ground  of  complaint 
because  of  the  alleged  exclusion  of  the  testi- 
mony of  Shippee,  assuming  that  the  testimo- 
ny was  proper.  The  defendant  had  already 
had  the  benefit  of  It,  in  the  previous  answers 
of  the  witness. 

We  see  no  occasion  to  disturb  tbe  verdict 
on  the  grmmd  that  the  damages  were  excea- 
Ire. 

GOOD  ROGERS. 

(Supreme  Court  of  Rhode  Island.  Mardi  2, 

1805.) 

Bill  of  Sals  is  Mobtoaos — Liabilitt  vob  7kx- 
DOB'B  Debts— RiQHT  to  Possksbiob. 

1.  Property  covered  by  a  bill  of  sale  meant 
to  operate  as  a  mortgage  u.  In  the  bands  of  the 
vendor,  while  the  same  is  redeemable^  subject 
to  attachment  for  his  debts. 

2.  Unless  there  is  some  stipulation  in  a 
chattel  mortgage  to  the  contrary,  the  mortgagee 
is  entitled  to  immediate  possession  of  the  mort- 
gaged property. 

Action  by  Jolm  B.  Good  against  Charles  L. 
Rogers.  Judgment  was  rendered  for  plalu- 
tlfl,  and  defendant  petitions  for  a  new  trIaL 
Granted. 

Hugh  3.  Carroll,  for  pialntlO.   daode  J. 
Famsworth,  for  defendant 

PER  CURIAM.  The  court  Is  of  opinion 
that  the  first  request  should  have  been  grant- 
ed. The  bill  of  sale  referred  to  was  clearly 
a  mortgage,  both  by  its  terms,  and  by  the 
testimony  of  the  plalntiCF  himself.  It  did 
not  purport  to  be,  and  was  not  Intended  to 
be,  for  the  absolute  transfer  of  tbe  property, 
but  only  for  security.  The  property  covered 
by  it,  therefore,  like  any  mortgaged  proper- 
ty "in  the  possession  of  tbe  mortgagor,  am) 
while  the  same  is  redeemable  at  law  or  'Jt 
equity,"  was  subject  to  attat^ment  for  tbe 
debts  of  the  mortgagor. 

The  second  request  was  properly  refused. 
The  mortgagee  bas  an  immediate  right  of 
possession,  unless  there  la  some  stlpulatioD 
In  the  mortgage  to  the  contrary.  Jones, 
Chat  Mortg.  S  420. 

The  exception  to  the  first  refusal  to  role 
as  requested  is  sostained.  Tbe  Becond  Is  over 
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rulM.  The  petition  for  a  new  trial  la 
granted.  Case  remitted  to  the  common  pleaa 
dlTislon. 


HAR0NE7  T.  CITT  OOTTNOIL  OF  PAW- 
TUCKET. 

(Supreme  Court  of  Rhode  Island.  March  S. 
1895.) 

Rexotal  or  CiTT  AssiHon— TauL. 

The  action  of  the  dty  council  of  Paw- 
tncket,  in  removing  the  city  nssessor  from  office 
without  notice  to  him  of  the  proceediog,  was 
uot  tnirh  a  trial  as  Is  contemplated  by  the  char^ 
(er  of  sndi  dtr,  and  was  voln. 

Petition  by  William  F.  Maroney  for  a  writ 
of  certiorari  to  review  the  proceedinfs  of 
the  dty  council  of  Pawtacket,  R.  I.,  where- 
by be  was  removed  from  his  office  of  assess- 
or. Proceedings  quashed. 

Thomas  J.  McParlln  and  Charles  B.  Oor- 
mao,  for  petitioner.  T.  P.  Bamefidd.  tm 
defmdant. 

PKR  CURIAM.  Though  notice  was  given 
to  the  petitioner  of  the  taking  of  the  tee- 
tlmuny  before  the  committee  of  the  city 
council  appointed  for  that  purpose,  the  rec- 
ord does  not  disclose  any  notice  to  him  of 
the  proceeding  before  the  council  for  his 
removal  from  office,  so  that  he  could  be 
beard  on  the  question  of  his  removal.  With- 
out such  opporttmity  to  be  heard,  the  pro- 
ceeding was  not  such  a  trial  as  Is  contem- 
plated by  clause  7  of  the  charter  of  Paw- 
tucket.  For  this  reason  we  are  of  the  opln- 
loa  that  the  proceeding  must  be  quashed. 
We  have  no  statute  modifying  the  common- 
law  procedure  on  certiorari.  At  common 
law,  the  writ  of  certiorari  brings  up  for  re- 
Tlew  nothing  except  the  record  proper  of 
the  proceeding,  of  which  the  evidence  before 
the  trlbmial  below,  strictly  speaking,  forms 
no  part,  and  which  it  is,  therefore,  under 
no  obligation  to  send  up  ss  a  part  of  the 
record.  Hannibal  &  St  J.  R.  Co.  v.  State 
Board  of  Skiualizatiao,  64  Mo.  2&4.  308;  Peo- 
ple T.  Board  of  Delegates  of  San  Francisco 
Fire  Department,  14  Cal.  470;  Steamship 
Co.  T.  Haaa  €E*a.  Sup.)  25  Atl.  85.  In  the 
present  Instance,  the  report  of  the  testimony 
before  tb*  city  council  has  been  sent  up  as 
a  part  of  the  record.  While  It  la  not  our 
province  to  rarlev  mi  certiorari  findings  of 
fact,  it  may  not  be  Improper  ftir  os  to  sug- 
gest that  an  axamtnatlon  of  the  testimony 
shows  that  tJw  alleged  mlsomkdnet  of  the 
petithmer  related  to  transactions  which  oc- 
curred prior  to  Us  present  t&nn  of  c&cet 
and,  moreover,  that  It  does  not  appear  by 
any  competent  evldoice  that  there  was  any 
connection  between  such  lUleged  mlscfmduct 
and  the  octloa  of  the  yeUttoner  In  Us  office 
<tf  assessoEb 


HOLDBN  et  al.  v.  WELLS. 
(Supreme  Conrt  of  Rhode  Island.  Feb.  1% 

1895.) 

Wills— Estate  Devised— Ccrtest. 

1.  A  testator  devised  land  to  his  daUKhter 
H.,  her  beira  and  assigns,  forever,  "providing 
that  she  dies  leaving  lineal  heirs  of  her  bodv"; 
out,  in  case  she  dies  "leaving  no  child  or  cnil- 
dren  or  descendants."  he  eave  the  land  to  others, 
Hdd,  that  the  daughter  it.  took  an  estate  tall. 

2.  CnrtesT-  la  an  incident  of  an  estate  tail, 
and  is  not  defeated  by  the  fact  that  the  estate 
held  by  the  wife  termiuatcd  at  her  death  be- 
cause of  the  death  of  the  issue  during  her  life. 

Case  certified  from  court  of  commcm  pleas. 

Action  by  Zelotes  W.  Holden  and  others 
against  Setb  H.  Wells.  The  case  was  certi- 
fied upon  an  agreed  statement  of  &cts.  Judg- 
ment ordered  for  defendant 

Cooke  &  AngeU  and  Gbaries  B.  BaUsburTr 
tor  plaintiffs.  James  TUUnghast,  for  defenO- 
aat 

TII^UNQHAST,  J.  This  Is  an  action  of 
traapaas  and  ejectment  to  raeorer  ponessioa 
of  a  esrtain  tract  of  land,  with  a  dwelltav- 
house  and  other  tmproremaits  thereon,  stt- 
ante  In  flw  town  of  Foster.  It  was  bnmgtat  In 
the  common  pleas  dlvlslim  In  December,  VSM, 
and  subsequently  cwtlfied  to  this  division  on 
an  agreed  statement  of  facts,  ^hdi.  In  so  Car 
as  material  to  the  questions  raised,  shows:  CI) 
That  Thomas  O.  H.  Carpenter,  late  ct  tbe 

town  of  Foster,  died  on  the   day  of 

'  .  1898,  sted  and  poasesaed  In  fee  sbn- 

ple  of  tbe  teal  estate  described  In  tiie  plaln- 
tlfCB'  deelarattcn,  and  leaving  a  last  will 
and  testament,  wbldi  was  duly  admitted  t> 
probate,  the  foarOi  clause  of  which  is  as  fol- 
lows, Tis.:  **Foorttily.  I  give,  devise,  and  be- 
queath to  my  dan^tnr  Henrtetta  BCatllda 
Carpenter,  after  the  paymott  of  my  Jnst 
debts,  all  the  residue  and  vemalnder  of  my 
personal  estate  of  any  kind  and  nature  what- 
soevorftogetherwlth  all  my  real  estate  rituat- 
ed  in  the  town  of  Foster  and  Coventry,  eoccept- 
ing  therefrom  my  'Baker  Farm,'  so  called, 
and  my  lot  lying  soatheriy  fran  my  Baker 
farm,  called  the  *Mor8e  Lot,*  and  for  n 
partlcnlar  description  otf  the  real  estate  lme> 
by  devised,  and  the  boundaries  and  qoanUtles 
of  the  same,  reference  being  had  to  my  deeds 
and  convinces  thereof  on  record  In  the 
said  town  of  Foster  and  Coventry,  tbe  same 
will  tolly  aiqpear;  which  said  real  and  per- 
sonal Mtate  la  to  be  and  remain  to  her,  tbe 
said  Henrietta  Matilda  Carpento-,  and  to  her 
h^rs  and  assigns,  fbrever,  providing  that  ahe 
dies  leaving  lln«a  heirs  of  her  body.  But,  In 
case  that  the  aald  Henrietta  Matilda  shall 
die  leaving  no  child  or  children  or  descend- 
ants to  take  and  bold  said  real  and  porsmial 
estate,  tben.  and  In  such  cas^  I  ^ve.  devise, 
and  bequeath  said  real  and  personal  estate 
herehi  givcu  to  the  said  Bteatletta  Matilda, 
to  my  won  Thomas  O.  H.  Carpenter,  Jr.,  and  to 
my  daughter  Fanny  H.  Holdoi,  equally  b»> 
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tween  them,  and  to  their  heirs  and  assigns, 
fei-ever."  <S^  That  Henrietta  Matilda  Car- 
penter named  In  the  said  will  was  lawfully 
married  to  said  defendant  on  the  23d  day 
of  June,  1S53;  that  said  Henrietta  had  one 
female  child  bom  of  her  body  while  so  mar- 
ried to  said  defendant,  oa  the  20th  day  of 
March.  1S5G;  that  said  child  died  on  the 
28th  day  of  March,  1861;  that  said  Hen- 
rietta never  had  any  other  child  or  children 
or  descendants;  that  said  Henrietta  peace- 
ably entered  into  possession  of  said  real  es- 
tate subject  to  the  prorisloDs  of  said  will; 
that  said  Henrietta  died  on  the  8tb  day  of  i 
August,  1892;  that  she  was  living  on  said  , 
premises  with  her  said  husband  at  the  time  ' 
of  her  decease;  and  that  since  her  decease  { 
he  has  been  and  Is  now  lu  possession  of  said  i 
estate.  (3)  That  Thomas  O.  H.  Carpenter,  ' 
Jr.,  named  in  the  will  of  said  Thomas  U.  H.  I 
Carpenter,  died  intestate  after  his  father's  I 
death,  and  in  the  lifetime  of  said  Henrietta, 
and  that  four  of  the  plaintiffs,  to  wit,  Helen 
O.  PhUlips,  Amy  W.  Tanner,  Ixtretta  Phil- 
lips, and  Ella  M.  Blake,  are  lineal  descend- 
ants of  said  Thomas  O.  H.  Carpenter,  Jr., 
and  his  only  heirs  at  law;  that  Fanny  H. 
Holden,  named  in  the  will  of  said  Thomas 
O.  H.  Carpenter,  died  intestate  after  the 
death  of  her  father,  and  in  the  lifethne  of 
said  Henrietta,  leaving  coie  son,  to  wit,  Zel- 
otea  W.  Holden,  one  of  the  plalutitTs,  who  is 
her  only  heir  at  law. 

In  view  of  these  facts,  the  plaintiffs*  con; 
tention  is  that,  the  said  Henrietta  having 
deceased  leaving  no  child  or  descendant  to 
take  and  hold  the  real  estate  devised  to  her, 
the  title  thereto  has  vested  absolutely  tn 
them  by  descent  from  Thomas  O.  H.  Carpen- 
ter, Jr.,  and  Fanny  H.  Holden,  both  deceased, 
■8  a  gift  over  bywayof  eieeutorydevise;  that 
It  Is  evident,  from  the  language  used  in  said 
will,  that  the  testator  Intended  that  the  lim- 
itation over  to  his  son  Tliomas  and  to  his 
daughter  Fanny  should  take  etEect  in  case  of 
said  Henrietta's  death  without  leavbig  any 
child  or  children  or  descendants  to  take  and 
hold  said  real  estate,  at  a  definite  time,  to 
wit  on  the  death  of  his  daughter  Henrietta, 
thus  making  the  devise  execnt(»7.  The  de- 
fendant's contention,  on  the  other  hand,  is 
that,  under  the  said  fourth  clause  of  the  will 
of  Thomas  O.  H.  Carpenter,  his  daughter 
Henrietta  (afterwards  Mrs.  Wel'a)  took  a  veat- 
ed  estate  tail,  and  that,  this  being  so,  her  hns- 
l>and  Is  entitled  to  curtesy  In  this  estate; 
and,  further,  that,  even  If  the  gift  over  be 
construed  to  be  an  executory  devise,  the 
result  will  be  the  same.  An  estate  tail  is  an 
estate  of  inheritance,  deriving  its  existence 
from  the  statute  de  donls,  which.  Instead  of 
descending  to  heirs  generally,  goes  to  the  Heirs 
of  the  donee's  body,  which  means  his  lawful 
Issue  In  a  direct  line,  and  upon  the  extinction 
of  such  issue  the  estate  determines;  while 
an  'Executory  devise,"  as  defined  by  Mr. 
Feame,  is  "such  a  limitation  of  a  future  es- 


tate or  interest  in  lands  as  the  law  admits 
in  the  case  of  a  will,  tliougb  contrary  to  tbe 
rules  of  limitation  in  conveyances  at  commua 
law."  In  other  words.  It  is  such  a  disposi- 
tion of  lands  by  will  that  no  estate  -rests  at 
the  death  of  the  derlaiM:,  but  <xily  on  tbe  hap- 
pening of  some  omtingency.  See  4  Kent. 
Comm.  (12th  Ed.)  •264;  Tied.  Real  Prop. 
S  530,  and  cases  in  note  1.  We  think  it  U 
clear,  in  view  of  this  distinction  betvreea  tbe 
two  estates,  that  an  estate  tall,  and  not  an 
executory  devise,  was  created  by  said  fourth 
clause  of  the  will.  It  is  T^y  evident  that 
the  testator  did  not  intend  that  tlie  gift 
over  should  take  effect  until  failure  of  the 
whole  line  of  Matilda's  descendants.  The 
phrase,  "lineal  heirs  of  her  body,"  as  well 
as  the  subsequent  phrase,  "but  lu  case  that 
the  said  Henrietta  Matilda  shall  die  leaving 
no  child  or  children  or  descendants,"  aitows 
that  not  only  her  children,  but  all  of  her  lin- 
eal descendants,  were  Intended  to  be  included. 
2  Redf.  WUte,  896;  Tmrance  v.  Torrance.  4 
Md.  11,  25;  Barstow  v.  Goodwin,  2  Bradt 
413.  And,  in  the  absence  of  language  mak- 
ing a  different  Intent  apparent,  the  rule  is 
that  words  of  limitation,  on  failure  of  Issue, 
should  be  construed  to  mean  indefinite  fail- 
ure, and  not  a  failure  at  the  first  taker's 
death.  See  cases  collected  In  3  Jarm.  Wills, 
p.  297,  note  1;  Id.  p.  325,  note  10;  Pearce  v. 
Bicard,  Index  LL,  130,  26  Atl.  38.   And,  this 
being  so,  the  case  falls  within  the  rule  that 
where  a  testator  devises  land  to  a  person  and 
his  heirs,  and,  If  he  shall  die  without  heirs 
of  his  body,  then  over  to  another,  such  devise 
vests  an  estate  tall  in  the  first  devisee  Jarm. 
Wills  (1S81)  94-98,  and  cases  cited.   In  the 
recent  case  of  Bailey  v.  Hawkins,  Index  MM, 
ICS,  27  Atl.  512,  this  court  rec<«nized  the 
*^eIl-Bettled  principle  that  a  devise  in  fee 
win  be  restricted,  and  a  devise  for  life  ea- 
larged,  to  an  estate  tall,  by  a  gift  over,  in 
ease  tbe  devisee  dies  without  issne,  unless 
there  is  something  In  the  context  to  justify 
a  different  consti-uctlon."    See,  also.  Arnold 
V.  Brown,  7  R.  1. 195;  Brownell  v.  Brownell. 
10  R.  I.  512;  Jlllson  v.  Wilcox,  7  R.  1.  518: 
Whltford  V.  Armstrong,  9  R.  I.  395;  Sutton 
V.  Miles,  10  B.  I.  348;  1  Washb.  Real  Prop. 
(5th  Bd.)  pp.  104,  105.  and  cases  cited;  Bich- 
ardson  v.  Richardson,  80  Me.  585, 19  Atl.  2o0; 
Malcom  V.  Malcom,  3  Cush.  472;  Simpson  v. 
Simpson,  4  Bing.  N.  0.  345;  Jones  v.  Davles, 
4  Barn.  &  Adol.  53;  Morgan  v.  Morgan,  L. 
R.  10  Eq.  99,  and  cases.  "The  principle  has 
now  become  a  settled  rule  of  property,  in 
relation  to  lands,"  said  Sargeant,  J.,  in  Ei- 
chelberger  t.  Bamits,  9  Watts.  400,  *that  if 
a  devise  be  made  to  one  In  fee,  and  It  he  die 
without  lEnue,  or  on  failure  of  Issue,  or  for 
want  of  issue,  or  without  leaving  issue,  tben 
over  to  another  tn  fee,  the  estate  of  the  flret 
taker  is  a  fee  tall,  which.  If  he  have  issue, 
passes  to  them  ad  inflnltmu  by  desc«it  as 
tenants  in  tall.  Tbe  estate  vests  In  the  first 
taker  fully,  and  to  all  Atents  and  purposes. 
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as  a  fee  tail,  and  any  deTlse  over  after  the 
failure  of  Bn:h  must,  of  coarse,  be  after  an 
Indefinite  failure  of  Issue,  and  l>ad  as  an  ex< 
ecutory  devise.  It  Is  good  as  a  vested  re- 
mainder, subject  to  be  barred  by  a  fine  or 
recovery,  or  deed  executed  by  the  tenant  In 
tall,  under  the  act  of  assembly,"  In  short. 
It  Is  weli  settled  that  a  devise  In  fee,  like  the 
cue  now  before  us,  with  a  limitation  over 
uiKiD  the  death  of  the  first  taker,  leaving  no 
lineAi  heirs  of  her  body,  no  child  or  children 
or  descendants,  reduces  the  estate  in  fee  to 
nn  estate  tall.  If  the  limitation  over  Is  to 
take  effect,  not  on  an  Indefinite  failure  of 
Issue  of  the  prior  taker,  but  on  a  specified 
definite  failure  thereof,  then  the  limitation 
over  will  not  create  an  estate  tali  in  the  first 
taker.  As,  for  example,  had  the  testator  In 
the  will  now  before  us  provided  that,  at  the 
death  of  Matilda  "leaving  no  issue,"  then 
said  estate  should  go  to  his  said  other  chil- 
dren, it  would  have  vested  a  fee  in  her, 
with  an  executory  devise  over.  Thus  In  Swin- 
burne, Petitioner,  16  B.  I.  208,  14  AtL  850, 
cited  by  plalntifTs  counsel,  where  the  lan- 
^age  was,  "Should  either  of  my  above  uamed 
children  die  leaving  no  legal  heirs  bom  of 
their  own  body,  then  I  give  their  shares, 
after  ttelr  death,  to  my  then  living  heirs," 
etc..  it  was  held  that  the  words,  "after  their 
death  to  my  then  living  heirs,"  obviously 
meant  immediately  after  their  death,  said 
words  being  intended  to  fix  definitely  the 
time  at  which  the  bequest  ov^  was  to  take 
effect.  It  was  held,  therefore,  that  the  be- 
quest over  was  an  executory  bequest.  "The 
principal  distinction,"  said  Shaw.  G.  J.,  in 
Parker  T.  Parker.  6  Mete  (Mass.)  139,  "and 
It  is  a  very  important  one,  between  an  es- 
tate tail  with  remainder  and  an  estate  In  fee 
with  a  limitation  over  upon  the  happening 
of  some  event,  as  an  executory  devise,  is 
that  a  i>arty  holding  the  latter— an  estate  in 
fee  determinable  upon  a  contln^ncy— has  no 
power  to  defeat  the  executory  devise.  He 
has  himself  an  estate  defeasible  upon  the 
happening  of  the  contingency.  He  may  alien- 
ate It,  but  his  alienee  will  take  It  subject  to 
the  same  condition.  But  the  owner  of  an 
estate  tail  may,  at  his  pleasure,  bar  the  en- 
tail, and  defeat  and  cut  off  all  the  remainders, 
by  a  common  recovery,  or,  under  our  statute, 
by  a  simple  deed."  See,  also,  Allen  v.  Trus- 
tees, 102  Mass.  264.  If  it  be  suggested  that  a 
devise  over  after  an  Indefinite  failure  of  is- 
sue of  the  first  taker  Is  void  under  the  rule 
against  perpetuities.  It  is  sufficient  to  r^ly 
that  as  the  right  exists  to  bar  the  entail  at 
common  law  by  suffering  a  common  recov- 
ery, or  by  a  deed  executed  and  acknowledged 
in  the  manner  prescribed  by  Pub.  St  B.  I. 
c,  172,  I  3,  or  by  will  as  provided  in  the  same 
section.  If  an  estate  remained  in  the  devisee 
on  which  a  will  could  operate  (Bailey  v. 
Hawldns,  Index  MM,  109,  27  Atl.  512),  the 
restriction  on  alienation  is  determinable  at 
the  option  of  the  tenant  In  tall,  and  hence  the 
devise  is  not  obnoxious  to  said  lule  (De  Wolf 


V.  Middleton,  Index  LL,  153,  20  AU.  44).  But 
the  plaintiff's  counsel  contend  that,  when  this 
wIH  was  before  the  court  on  a  former  oc- 
casion (Wells  V.  Fairbanto,  6  R,  L  474),  It 
was  held,  under  another  clause  thereof.  In 
which  the  same  language  Is  used  as  in  the 
clause  now  before  us,  that  Christopher  S.  Car- 
penter, one  of  the  devisees  therein  named,  who 
had  tiad  one  child,  but  died  leaving  no  child, 
died  without  descendants.  As  we  understand 
this  contention,  it  is  that  as  the  court  held  in 
that  case  tliat  upon  the  death  of  the  testator's 
son  Christopher,  leaving  no  children  or  de- 
scendants, bis  share  passed  Immediately  to 
bis  sister  Henrietta,  under  the  fifth  and  sixth 
clauses  of  said  will,  we  ought  now  to  hold 
that,  said  Henrietta  having  since  deceased 
leaving  no  descendants,  her  share  thereupon 
vested  absolutely  in  the  plaintiffs.  A  com- 
parison of  the  language  used  in  the  fifth  and 
sixth  clauses  of  the  will  with  that  used  in 
the  clause  now  before  us,  however,  shows  a 
very  material  difference.  In  the  former  the 
testator,  after  making  a  devise  to  his  two 
sons,  William  and  Christopher,  for  their  lives, 
to  hold,  not  Jointly,  biit  equally  between 
them,  so  that  they  were  to  hold  several  es* 
tates,  added  a  proviso  "that,  in  case  either 
of  my  sons  shall  die  leaving  no  child  or  chil- 
dren or  their  descendants  to  take  and  hold 
as  lawful  heirs,  the  portion  of  said  estate 
herein  given  to  such  deceased  son  then  to  go 
to  the  children  of  the  other,"  etc.,  *if  any 
there  be."  It  is  also  provided  "that.  In  case 
of  the  failure  of  said  estate  vesting  In  the 
legal  descendants  of  the  said  William  and 
Christopher  in  manner  as  aforesaid,  then, 
and  In  that  case,  I  give  and  devise  said  real 
estate  to  my  said  daughter  Henrietta,  as 
follows:  To  take  and  to  hold  one-half  of 
said  estate  upon  the  death  of  the  first  of  my 
said  sons,  and  the  other  half  upon  the  death 
of  the  other  of  my  said  sons."  It  was  therefore 
held,  and  very  properly,  that  the  estate  of 
each,  if  it  passed  at  all  to  the  daughter,  was 
to  pass  upon  the  death  of  such  son,  the  share 
of  each  upon  the  death  of  each;  that  "the 
state  of  things  upon  wbich  the  estate  of  ei- 
ther son  passed  was,  In  the  contemplation  of 
the  testator,  to  exist  at  the  death  of  such 
son."  In  the  clause  now  before  us,  however, 
no  such  contingency  is  specified,  nor  are  there 
any  expressions  added  to  the  words  import- 
ing a  failure  of  issue  which  snow  that  tne 
testator  Intended  to  restrict  the  meaning 
thereof.  As  the  defendant's  wife  took  an  es- 
tate tall,  then.  In  the  real  estate  described 
in  the  plaintiffs'  declaration,  such  an  estate 
being  one  of  inheritance,  curtesy  is  clearly 
one  of  the  Incidents  thereof;  and  it  Is  well 
settled  in  respect  to  estates  tall  that  though 
the  issue  In  tali  fall  by  the  death  of  the  child 
or  children  in  the  lifetime  of  the  wife,  where- 
by her  estate  at  her  death  Is  at  an  end,  yet 
the  husband  takes  curtesy,  the  same  being 
a  right  incident  to  such  an  estate.  See  1 
Washb.  Real  Prop.  (5th  Bd.)  175;  Tied.  Real 
Prop.  U  101-1(^  and  cases  cited;  Buck- 
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worth  T.  Thirkell,  1  Coll.  Jnrld.  832;  Barker 
T.  Barker,  2  Sim.  261,  252;  Greenl.  OruiBe, 
147-150;  4  Kent,  Comm.  •*88,  84.  The 
case  ts  remitted  to  the  common  pleas  dlvl- 
Blon,  with  dlrectlm  to  enter  Judgment  for  tbe 
defendant 


AI^EN  T.  ARNOLD  ct  aL 
(Snpreme  Court  of  Rhode  Iihutd.  Feb.  28, 
1895.) 

BTOOXHOLDXRS— BNTOBCainKT  or  IdABIUTT* 

A  hill  to  enforce  the  statutory  Uahilitr 
of  stockbolders  of  a  manufacturiag  cor^ratiOD 
cannot  be  maintained  nntil  remedy  against  the 
company  has  been  first  exhausted,  by  obtainfiv 
a  Jimgment  against  it,  and  having  execution  on 
that  JndcnmLt  Eetnmed  unsatisfied. 

Bill  3c3m  B.  Allea,  ezecntor,  against 
John  3.  Arnold  and  others,  to  oiforce  their 
BtatQt<H7  llabUltf  as  stockholdera  ot  a  cor- 
poration.   Demurrer  to  the  bill  sustained. 

Arnold  Green  and  Benj.  K.  Lapham,  for 
complainant  John  J.  Arnold  and  James  Tll- 
Unghast,  for  re«p<mdents 

PER  CURIAM.  Aasumlng  that  the  provi- 
sions of  Pub.  St  R.  1.  c.  155  ("Of  Manu- 
facturing Corporations"),  to  which,  by  its 
charter,  the  Warwick  &  Coventry  Water 
Company  Is  mi^e  subject  applicable  to 
that  company,  which  has  no  manufactory 
established  either  within  or  without  this 
state,  we  do  not  think  that  the  complainant 
Is  entitled  to  maintain  his  bill  against  the 
stockholders  of  that  company,  either  to  en- 
force their  statutory  liability,  or  for  contri- 
bution, on  the  ground  that  they  have  not 
paid  in  full  their  subscriptions  to  the  capital 
stock,  until  he  has  first  exhausted  his  rem- 
edy against  the  company,  by  obtaining  a 
Judgmoit  at  law  against  It,  and  having  the 
executtfHi  on  that  Judgment  returned  unsat- 
isfied; the  reason  being  that  the  primary 
Uabllliy  Is  that  of  the  corporntlon,  that  of 
the  stockholders  being  merely  sectmdary.  1 
Cook,  Stock,  Stockh.  &  Corp.  Law  (3d  Ed.) 
il  IW,  20IK  219,  and  notes.  Demurrer  sus- 
tained. 


DODOB  et  aL  T.  HOGAN  et  aL 

(Snnrame  Court  of  Rhode  Island.  Mareh  T» 
18950 

rbitt— What  OojrsriTtrTBs— Charob  for  BurroBf 

OIT  XiAlTD— AoriOK  TO  ENFORCE — ^MBROBM 
or  BSTATBS. 

1.  Testatrix  devised  two-thirds  of  her  lands 
to  her  husband,  and  ono'third  to  her  children, 
all  BDbject  to  n<>r  hasband's  tenan<7  by  the 
enrteay,  and  tiie  two-thirds  to  the  husband  sub- 
ject to  the  charge  of  providing  a  saitaUe  tap- 
Dort  for  two  daughters  and  one  son  until  the 
nappening  of  specified  events.  Hdd,  that  the 
charge  created  was  not  a  rent  charge,  and  that 
the  Joinder  of  such  daughters  and  son  in  a  deed 
of  one  parcel  of  the  land  charged  did  not  ex- 
tinguish the  charge  as  to  the  otner  parcels. 

2.  The  land  charged  consisted  of  three  sepa- 


rate parcels.  The  devisees.  Including  suHi 
daughters  and  son,  gave  a  mortgage  of  one  par- 
cel, with  fall  covenants  of  quiet  enjoyment  and 
warranty,  which  was  afterwards  foreclosed  l-y 
sale  and  conveyance.  Sdd,  that  such  daughters 
and  son  could  maintain  a  bill  to  enforce  tbe 
charm  on  tbe  two  remaining  parcels. 

3.  Tbe  duirge  did  not  become  merged  in  tbe 
ahsolate  interest  In  the  land  inherited  by  such 
daughters  and  son  on  their  fatiier's  death. 

Bill  by  Charlotte  R.  Dodge  and  others 
against  John  W.  Hogan  and  others  to  enforce 
a  charge  for  their  support  on  certain  land 
under  the  wiU  of  plaintiff^  mother.  Decree 
for  plalntifCs. 

Warren  R.  Pierce,  Albert  R.  Greene,  and 
Irrlng  Ghamplln,  for  conqilataiantaL  Jcdm  W. 
Efogan,  Wm.  H.  Greene^  and  P.  J.  McCarthy, 
for  tensfaaamta. 

MATTB80N,  0.  J.  Hits  Is  a  bill  to  aicer 
tain  the  amounts  to  tw  allowed  tbe  com- 
plainants for  their  support  undor  an  alk^ed 
ctiarge  on  certain  real  estate,  and  to  enforce 
the  payment  of  the  amounts  so  aaoertalned. 
Tbe  case  is  as  follows:  Charlotte  D.  Dodg^ 
tbe  mother  of  the  cnnplaUiants  Charlotte  B. 
Dodge  and  Walter  C  Dodge,  died  In  Prori- 
denoe,  on  November  11,  1875,  leaving  a  last 
will  and  testament  tbe  third  clause  of  which 
la  as  ffdlows:  "I  gire  and  beqnealli  all  the 
real  estate  of  which  I  die  seised  and  pas 
sessed,  and  to  me  belonging  at  my  decease, 
to  and  unto  my  said  husband,  Chrlsto^icr  G. 
Dodge,  and  my  children  ukry  B.  Slocmn. 
wife  of  Nathaniel  W.  Slocom,  at  Medford. 
Mass.,  Charlotte  B.  Dodge,  Sarah  A.  Dodge, 
Walter  a  Dodge,  Ida  R.  Bnrr,  wife  <rf 
George  Burr,  of  said  dty  of  Prorldence  (tbe 
whole  being  sabjeet  to  the  tenancy  by  the 
curtesy  of  my  said  husband).  In  tbe  folloir- 
Ing  proportions:  Two-tlilrds  nndlvlded  of 
said  real  estate  to  my  sahl  bnsband,  and  one 
midlTlded  third  thereof  to  my  said  childrai,— 
to  bare  and  to  hold  said  real  estate  sobject 
to  said  tenancy  by  the  curtesy  to  my  said 
husband  and  my  said  chtldrai  In  the  pro- 
portions and  In  the  manner  specified  as 
aforesaid,  their  heirs  and  assigns,  forever; 
the  two-tbirds  derised  to  my  said  husband 
being,  however,  subject  to  the  charge  of  pro- 
Tiding  a  suitable  and  comfortable  support  for 
my  two  daughters.  Charlotte  R.  Dodge  and 
Sarah  A.  Dodge,  until  such  time  aa  eadi  of 
them  shall  be  married,  when  and  whereupon 
said  charge  aa  to  ttaem  shall  cease  and  de- 
termine; and  also  tmtll  such  time  as  my  son 
Walter  0.  Dodge  shall  engage  in  bnsineas. 
ct  shall  learn  a  trade,  from  which  business 
or  trade  he  shall  derive  suflBdent  income  to 
maintain  and  support  himself  comfortably, 
according  to  his  station  In  life.  Said  two- ' 
thirds  of  my  real  estate  so  given  and  de- 
vised to  my  said  husband  shall  be  charged 
for  his  support,  and  when  my  said  son  shall 
have  the  income  aforesaid,  derived  in  man- 
ner aforesaid,  then  said  charge  on  said  real 
estate  shall  as  to  him  also  erase  and  de- 
termine."  At  her  decease  the  testatrfv  was 
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aetasA  mnfl  posBewed  of  two  parcels  of  r^l 
estate  situated  in  Providence,  and  particular- 
ly described  In  tbe  bill,  on  which  the  com- 
plftlnanta  aeek  to  enforce  the  charge.  These 
two  parcelB  are:  (1)  A  lot  of  land,  with  the 
building  and  Improrementa  thereoi^  be- 
tween Fountain  and  Worcester  streets,  on 
tbe  westerly  side  of  Union  street,  estimated 
to  cimtabi  3,545  sqaare  feet;  and  &)  two  lots 
of  land,  with  the  buildinga  and  Inqtrove- 
menta  aiereon,  situated  on  the  soutiieasferly 
ownar  of  BxAOsu  and  Jewett  streets,  num- 
bered, respectlYely,  83  and  84  on  the  plat  of 
the  Uddea  estate,  etc,  by  Ctuhing  ft  Farn- 
nom,  I8Sa  Lot  83  of  this  second  parcel  was 
snbject  to  a  mortgage  for  9^00.  Besides 
these  two  parcels,  the  testatrix  at  her  do- 
cease  was  seised  and  possessed  of  another 
lot  of  land,  with  tbe  boildlDRs  and  Uuprore- 
ments  ttacnon.  sltnated  tm  Dodge  street,  in 
ProvidMice^  which  was  mortgaged  1^  the 
devisees  named  in  the  third  danse  of  the 
will,  on  March  14, 1879,  to  Charles  O.  Weav- 
er. Tbe  mortgage  was  foredoaed  by  Wear- 
er by  a  sale  and  conreyance  of  the  mort- 
gaged estate^  July  24,  1S86,  to  Ghaiies  A. 
Ckiok.  Christopher  6.  Dodge,  the  buaband 
of  tbe  testatrix  and  father  of  the  complain- 
ants, died  March  28,  1888.  Since  hla  de- 
cease tbe  respondoits  John  W.  Hogan,  John 
H.  C<vle,*  George  B.  Tilllnghast.  and  Frank 
B.  Haaard  have  acquired,  by  mesne  ccmvey- 
ances,  from  or  under  the  several  other  dev- 
isees named  in  tlie  tiilrd  clause  of  the  wSl, 
as  anch  derlaees  and  as  heirs  at  law  of  said 
Christopher,  tbe  two  parcels  of  land  flrat 
above  mentioned,  and  are  seised  and  pos- 
sessed of  the  same  as  tenants  In  common  In 
the  following  proporduia,  via.:  Of  the  Union 
street  estate^  Hogan,  23  undivided  sixtieths; 
Coyle.  28  undivided  sixtieths;  TllUngbusc,  9 
undivided  sixtletha  Of  the  estate  on  the  cor- 
ner of  Holden  and  Jewett  street^  Coyle,  28 
undivided  sixtieths;  TlUinghast.  9  undivided 
sixtieths;  Hasard,  23  undivided  slxttetlw. 
Sarah  A.  Dodg^  named  in  ttie  said  third 
(rlause  ot  the  will  with  the  onnplalnants  as 
a  beneficiary,  married  within  a  year  or  two 
after  her  mothw'a  death,  and  tharaovon 
ceased  to  be  entitled  to  the  benefit  of  the 
charge.  The  complainant  Charlotte  has  nev- 
er been  married,  and  for  a  number  of  years 
has  been  of  nnaound  mind.  Since  October  1, 
18D2,  no  portion  of  tbe  rents  or  income  of 
the  estates  sought  to  be  chari^  has  beoi 
applied  to  hee  support  by  the  respondents, 
though  demand  «i  ttiem  in  her  behalf  has 
been  mads  therefor,  nor  have  the  respond- 
ents made  any  provision  for  her  support  out 
of  the  estates.  !nie  complainant  Walter  baa 
never  engaged  In  business  or  learned  a  trade 
from  which  trade  or  business  he  has  derived 
a  ccontortable  support  He  is  moitally  and 
pliyaically  weak,  and  is  Incapable,  by  reaaon 
thereof,  of  obtaining  and  retaining  steady 
empioymoit  In  following  his  father's 
death  be  executed  and  ddlvered  to  one 
George  W.  Hubbard  a  warranty  deed  of  bis 
share  in  the  real  estate  devised  in  the  third 


clause  of  his  motha'a  will  for  about  9300, 
though  the  sliare  conveyed  was  worth  in 
the  ndghborbood  of  93,000;  After  the  money 
received  from  Hubbard  was  g«ie,  hla  sister, 
Mrs.  Slocnm,  procured  empk^ment  for  him 
at  different  times,  but  he  was  nnaUe  to  re- 
tain his  portions,  partly  on  account  ot  his 
health,  and  partly  because  his  services  were 
not  satisfactory  to  his  enqdoyers.  He  then 
took  up  the  peddling  ot  small  articles,  such  as 
writing  paper,  envdcqjMs,  couzt>plastert  etc., 
from  house  to  boose,  by  whldi  means  he  baa 
Cor  sevwal  years  earned  small  sums  ot  mon- 
ey, but  not  enough  for  his  support,  for  which, 
to  a  considerable  nteot;  he  baa  been  de- 
pendent on  others.  He  has  received  no  por- 
tion of  the  rents  or  income  ot  the  estates 
sought  to  be  charged  since  the  respondents 
acquired  tlie  title  thereto^  and  It  does  not 
aiq^ear  that  any  demand  therefor  has  been 
made  on  tihe  respondents  prior  to  his  ob- 
taining leave  to  intervene  and  become  a  com- 
plainant In  this  suit 

Both  Charlotte  and  Walter  are  in  a  altua^ 
tlOD  entitUog  them  to  the  benefit  of  tbe 
cfaaige,  if  it  is  oiforceable.  Tlie  respcmd- 
ents  contend  that  it  is  not  They  base  their 
defoiae  in  part  on  the  assumption  that  the 
will  created  a  strict  rent  charge,  and  that 
as  Ghariotte  and  Walter  both  Joined  in  the 
mwtgage  to  Weaver  of  the  Dodge  street  es- 
tate, which  waa  one  of  tbe  parcds  of  land 
subject  to  tbe  charge^  and  this  parcel  was 
afterwards  sold  undo*  the  power  contained 
in  tlie  mortgage,  and  thweby  released  from 
the  charge  the  charge,  not  being  apportltm- 
able,  was  extinguished  as  to  all  the  otlur 
parcels.  2  Wash.  Beal  Prop.  (5th  Bd.)  301. 
A  "rent"  Is  defined  as  the  right  to  the  pe- 
riodical receipt  of  mon^,  or  money's  worth, 
in  respect  of  land  held  in  possession,  revw* 
slon,  or  remainder,  by  him  from  whom  the 
payment  is  due.  2  Wash.  Beal  Prop.  (6tb 
Bd.)  284.  This  definition  implies  a  fixed 
sum,orpropa-ty  amounting  to  a  fiirad  sum,  to 
be  paid  at  stated  thnea.  A  rent  Is  regarded 
as  an  interest  or  estate  in  land  which  may 
be  the  subject  of  a  grant  and  which  may  l>e 
created  in  fee,  for  life,  or  for  years.  If  It 
be  in  fee  <»>  fee  tail,  it  is  subject  to  tbe  inci- 
dents of  curtesy  and  dower.  Id.  287,  288.  A 
moment's  oonsId«atlon  will  suffice  to  show 
that  the  chai!ga  for  ttie  supp<H^  ot  the  com- 
plainants has  nothing  in  ctnumon  with  a 
rent,  except  that  it  is  chafed  on  real  es- 
tate.  In  the  first  place,  It  is  not  a  fixed 
amount  nor  Is  It  required  to  be  paid  poiod- 
ically.  In  the  second  place.  It  is  not  an  es- 
tate wtilch  can  be  granted  to  anothm:.  It  Is 
rather  an  equitable  cliarge  or  lien,  which  ap- 
pertains to  the  benefldaiy  p«s<uially,  and  to 
him  slone.  Tied.  Real  Prop.  1 847;  Gl^>p  v. 
Glapp,  6  R.  1. 129;  Jordan  v.  Donahue;  12  B. 
1. 199;  Willett  v.  Carroll,  18  Hd.  459;  Luck- 
ett  V.  White,  10  GiU  &  J.  480;  AssodaUon  v. 
Walker.  S2  Md.  462;  Ripple  T.  Ripple.  1 
Rawle,  887;  Rhrades  v.  Rhoades,  88  HI. 
139. 

The  respondents  furtlj^.^.a>ji^t^Q^^ 
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bill  ought  not  to  be  maintained  because  It 
seeks  to  charge  only  the  UhIod  street  estate 
and  the  Holden  and  Jewett  street  estate, 
and  does  not  Inidade  tbe  Dodge  street  estate, 
which  was  originally  Included  In  tbe  charge, 
but  which  was  mortgaged  as  already  stated, 
Charlotte  and  Walter  Joining  in  the  mort- 
gage, and  sold  under  the  power  contained  in 
the  mortgage.  This  objectlcm  to  the  maln- 
t«]Ance  of  tbe  bill  cannot  avail.  The  mort- 
gage referred  to  conveyed,  not  merdy  the 
right,  title,  and  Interest  of  the  mortgagors, 
but  the  estate  itself.  It  contained  tbe  usual 
covenants  for  quiet  enjoym«it  and  of  war- 
ranty, which  eztraded  to  the  enUre  estate. 
By  the  covenant  for  quiet  enjoyment,  tbe 
mortgagors  agreed  tbat  the  moi*tgagee,  his 
heirs  and  assigns,  should  and  might,  from 
time  to  time,  and  at  all  times  forevw  there- 
after, lawfully,  peaceably,  and  quietly  have, 
use,  occupy,  possess,  and  enjoj  tbe  demised 
and  bargained  premises,— Oiat  Is,  tbe  mort- 
gaged estate,— with  tbe  appurtenances,  free 
and  clear,  and  freely  and  clearly  acquitted, 
exonerated,  and  discharged  of  and  from  all 
and  all  manner  of  formw  and  other  gifts, 
grants,  borgslna,  sales,  leases,  mortgages, 
wills,  entails,  jointures,  dowries,  judgments, 
executions,  and  incumbrances,  of  what  name 
or  nature  soever,  tlmt  might  in  any  measure 
or  degree  obstruct  or  make  void  the  mort- 
gage deed.  By  the  covenant  of  warranty, 
they  engaged  the  demised  premlsee— the 
mortgaged  estate— to  the  mortgagee,  his 
hrtrs  and  assigns,  against  the  lawful  claims 
and  demands  of  any  person  or  peracms  what- 
soever, forever  to  warrant,  secure,  and  de- 
fend. These  covenants  were  covenants  run- 
ning with  the  land,  and  would  therefore  be 
available.  In  case  of  a  breach,  not  only  to 
tbe  mortgagee,  but  to  the  purchaser  under 
the  mortgage  or  bis  grantees.  If  the  com- 
plainants were  permitted  to  enforce  the 
charge  against  the  Dodge  street  estate,  they 
would  thereby  render  themselves  liable  to 
suit  on  their  covenants  above  recited  by  the 
owner  of  tbe  estate  to  make  good  the  dam- 
age sustained  from  tbe  enforcement  of  the 
diarge.  The  prevention  of  this  circuity  of 
action  is  tbe  foundation  of  the  principle  of 
estoppd.  which  precludes  a  person  from  as- 
serting any  claim  or  title  In  derogation  of 
his  covenants.  Jackson  v.  Bradford,  4  Wend. 
619,  622;  Jones  v.  King,  25  111.  383;  Kem- 
good  V.  Davis,  21  S.  C.  183,  209;  BIgelow, 
Estop.  (2d  Ed.)  289.  301;  Tied.  Real  Prop.  $ 
728.  If,  therefore,  the  complainants  were  to 
attempt  to  establish  their  lien  under  the 
<*harge  on  the  Dodge  street  estate,  they 
would  be  held  to  be  estopped  from  so  doing, 
and,  consequently,  the  effect  of  tbe  mortgage 
(wutalning  the  covenants  recited  was  to  re- 
lease that  estate  from  the  Hen  of  the  charge, 
and  to  leave  the  charge  to  rest  on  the  two 
remaining  parctds. 


The  respondents  make  the  further  point 
that  inasmuch  as  tbe  complainants  took  bj- 
descent  trom  their  father  an  undivided  flvf- 
slxtieths  each  of  the  two-thirds  of  tbe  real 
estate  which  remained  at  his  death,  subject 
to  tbe  charge,  tbe  charge  is  not  enforceable 
because  it  was  morged  in  their  absolute 
ownership  of  the  fee.   Tbe  p(tot  la  nntoi- 
atde.   Tbe  charge  In  favor  of  the  complain- 
ants cannot  extend  beyond  their  lives  at  the 
longest,  while  the  estates  taken  1^  tbem  by 
descent  were  In  tee.   The  charge  and  tbe 
estate  acquired  by  descmt  are  therefore  not 
coextensive  and  commensurate  Wben  such 
Is  the  case,  though  a  mei^er  takes  place  at 
law,  it  Is  not  the  necessary  result  in  equity. 
Equity  will  not  permit  a  merger,  except  In 
accordance  with  tbe  intention  of  the  ac- 
quirer of  the  two  Interests  or  estates,  and. 
if  be  has  expressed  no  intention,  will  look 
to  the  drctunstances  of  tiie  transaction  to 
ascertain  what  is  for  his  advantage,  and  will 
presume  bis  intention  to  be  in  accordance 
therewith.   2  Pom.  Eq.  Jnr.  H  787-191; 
Knowles  v.  Carpenter,  8  R.  I.  653;  Dnl^  v. 
McGulness.  13  R.  I.  5%;  McOale  t.  McGale. 
Index  OO,  1S7,  28  AU.  967.  It  was  cleariy 
for  tbe  advantage  of  tbe  complainants  thai 
the  charge  should  be  kept  alive,  and  hence 
the  merger  suggested  did  not  take  place.  It 
Is  conceded  that  the  respondents  fturchased 
the  estates  with  notice  of  tbe  charge.  We 
are  of  the  opinion  that  the  charge  Is 
forceable,  and,  after  due  consideration  of 
the  circumstances,  we  have  fixed  the  sum  to 
be  allowed  to  Charlotte  at  ¥500  a  year,  to  be- 
gin from  the  time  wben  demand  in  her  be- 
half was  made  on  the  respondents,  and  the 
sum  to  be  allowed  In  fiivor  of  Walter  at  $100 
a  year.    As,  however,  Walter,  by  bis  deed 
dated  May  18,  1888,  conveyed  to  Hubbard, 
as  before  stated,  bis  nine-slxtleths  of  the 
two  parcels  of  land,  and  as  his  deed  con- 
tained covenants  for  quiet  enjoyment  and 
of  warranty  la  the  same  form  as  those 
which  were  contained  in  the  mortgage  of 
the  Dodge  street  property,  be  is  estopped 
thereby  from  clalmlDg  from  the  respondents 
holding  these  nin&«lxtletbs  that  proportloa 
of  the  $400,  to  wit,  $60,  so  that  the  amount 
to  be  paid  under  tbe  allowance  Is  reduced  tt> 
$340  a  year,  to  be  paid  by  the  resptrndente 
other  than  the  holders  of  said  nlne-slxtletbs. 
No  demand  on  tbe  respondents  having  been 
made  by  Walter  or  In  his  behalf,  the  pay- 
ment on  his  account  will  begin  from  the 
date  of  the  filing  of  bis  petition  to  Intervene 
In  the  suit.    The  ownership  of  the  two  par- 
cels of  land  charged  not  being  In  the  same 
respondents,  the  sums  allowed  mnet  be  ap- 
portioned between  the  two  parcels.  The  da- 
ta before  the  court  is  tnsufflclent  to  enable 
us  to  make  the  apportionment    If  the  re- 
spondents are  unable  to  agree,  we  will  hear 
them  on  tbe  question. 
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DE  WOLF  et  al.  y.  MIDDLETON  et  al. 
(SnprenM  Gmrt  of  Rhode  Idand.  Feb.  25, 

1895.) 

TTiLLS—DBTEBMI NATION  OF  DETISESB. 

1.  Where  a  testator  devises  land  to  his 
danghters,  and,  "oa  both  their  decease"  without 
issue,  to  his  heirs,  since  the  daushters  take  a 
defeasible  fee.  aod  the  h^ra  take  by  vay  of 
executory  dOTbe.  the  heirs  are  to  be  detemuned 
as  of  the  date  of  the  death  of  the  snrriTing 
daughter,  and  not  as  of  the  date  of  the  testator's 
death. 

2.  A  further  clause,  qualifying  the  heirs 
at  law  by  the  words,  "according  to  the  statute 
of  descents,"  has  reference  to  the  statute  ex- 
isting at  the  time  the  devise  to  such  heirs  took 
efTect. 

Bill  WUIlam  F.  De  Wolf  and  another 
against  Annie  E.  Mlddleton  and  otbera  for 
partition  of  real  estate^  Decree  for  com- 
plainants. 

for  former  opinion,  see  26  AtL  44. 

James,  Theodwe  A  Wm.  F.  TUIlngfaast, 
for  complainants.  B.  M.  Boswortli,  Dariua 
Baka*.  Pegram  &  Cooke,  Francis  Colw^, 
and  Walter  H.  Barney,  for  resptrndents. 

STIKE8S,  J.  Upon  a  prerloas  hearing  in 
this  case  aS  R.  1. 15t  26  AH.  44),  it  vas  held 
that  the  second  and  fifth  clauses  of  the 
will  of  William  I>e  Wolf  gave  to  his  two 
danghten,  Ghariotte  and  Maria,  defeasible 
estates  In  fe^  which,  upon  their  deaths  with> 
out  issae,  passed  to  the  heirs  of  said  William 
by  way  of  executory  derlse.  The  questl^m 
now  arises  whether  the  b^rs  are  to' be  as- 
certained as  of  the  date  c£  the  death  of  the 
testator,  In  1829,  or  ot  the  death  of  the  snr- 
vlving  daughter,  in  1880.  lliree  clahne  are 
made:  First,  by  the  complainants,  that  the 
estate  la  to  be  treated  as  vested  la  the  heirs 
of  the  teetatw  at  his  death,  as  In  the  case 
of  a  contingent  ronainder;  second,  by  the 
respondent  Annie  E.  Uiddleton,  that  the  es- 
tate Tested  upon  the  happening  of  the  con- 
tingency In  1890,  bat  that  the  hdrs  are  to 
be  ascertained  nnder  the  statute  of  descent 
In  force  at  his  death;  and,  third,  by  the 
other  rettpondmta,  that  the  heirs  are  to  be 
ascertained  by  the  statute  In  force  in  1890, 
when  the  devise  tfwfe  effect  In  most,  If  not 
all,  of  the  cases  dted  by  the  ccHuptalnants 
there  was  a  precedent  estate  snpportltuc  a 
remainder,  created  from  the  death  of  the 
testator,  but  contingent  npm  an  erent  It 
would  follow  from  this  that  the  htirs  must 
be  ascertained  as  of  the  testator's  death,  be- 
cause the  Interest  In  the  remainder  began 
then.  Bullock  v.  Downes,  9  H.  L.  Cas.  1; 
Mortlmore  t.  Morttmore^  4  App.  Gas.  448; 
Stewarfs  Estate^  147  Fa.  St  888,  23  AtL 
599;  In  re  Kenyon,  17  B.  I.  149,  20  Aa  294. 
But  a  marked  distinction  between  a  contln- 
l!ent  remaindw  and  an  executory  derlse  is 
that  estates  of  the  latto-  kind  arise  when 
their  time  comes,  imd  do  not  depend  tm  sup- 
port upon  a  iHTlor  estate.  WllUams,  Beal 
Prop.  280.  They  may  be  limited  upon  a 
fee,  as  In  this  case.   An  executory  devise  is 


the  derlse  ot  a  future  estate,  and,  if  the  ex- 
ecutory devisee  dies  before  the  event  hap- 
pens, the  estate  ^>es  to  the  heir  at  the  time 
of  the  event,  and  not  to  the  hehr  at  the  time 
of  the  death  of  such  devisee.  Goodrlght  v. 
Searle,  2  Wlls.  20;  Cahi  v.  Teare.  7  Jnr. 
567;  Feaiiu^  Bern.  B60>  and  cases  cited.  Tho 
happening  of  the  contimrency  detmalnes 
who  Is  to  take  the  estate,  and  until  that  time 
no  one  has  an  Interest  to  transmit  Brown 
V.  WlUlams,  6  B.  I.  800.  In  Doe  v.  Frost, 
8  Bam.  ft  Aid.  648,  when  a  testator  gave 
an  estate  to  his  son  in  fee,  and  If  he  should 
die  without  issue  to  the  heir  at  law  of  the 
testator,  subject  to  l^;acles  f«r  the  youngw 
branches  of  the  family,  it  was  held  that  the 
son  took  an  estate  In  tee  with  an  executory 
devise  over  to  the  pers<m  who,  on  the  hap- 
pening of  the  event  cwtemplated  by  the  wUl, 
should  beomue  the  heir  of  the  testator.  This 
case  was  refared  to  as  a  cwrsct  decision 
Denman,  C.  J.,  In  Doe  v.  Spratt,  5  Bam.  ft 
Adol  T31,  upon  the  intentlra  of  ttie  will. 
Doe  r.  Frost  is  also  dted  as  an  authori^  In 
Cottsmann  v.  Coltsmann  <1S88)  L.  R.  8  H.  L. 
121.  While  the  general  rule  is  that  the 
hdrs  of  a  testator  are  to  be  token  from  the 
time  of  his  death,  yet  the  rule  gives  way  to 
a  contrary  intent  to  b£  found  in  the  wllL 
Assuming,  then,  that  the  cases  referred  to 
go  no  further  than  this,  we  tldnk  that  the 
will  in  this  case  shows  such  an  Intait  The 
propoty  given  to  Charlotte  or  Maria  is  to 
go,  "on  their  decease,"  In  the  second  dause, 
and  "on  both  thdr  decease,"  In  the  fifth 
clause,  to  the  hdrs  at  law  of  the  testotor. 
In  makli^r  such  a  gift  his  mind  would  nat- 
urally look  fOTward  to  the  time  when  the 
estate  might  vest  in  possesslim,  and  so  the 
words  tised  comport  with  an  Intent  to  point 
out  the  time  and  mode  of  ascertaining  who 
the  hehrs  will  be,  by  destgnattaig  a  class 
to  take  as  execntory  devisees.  The  agreed 
facts  also  point  to  such  an  faitent  When 
the  will  was  made  the  son  William  was  a 
domlcfled  resldait  of  Cuba,  who,  as  an  alien, 
was  Incapable,  aa  our  law  thai  stood,  of 
taking  1^  descent  But  that  there  can  bo  no 
Inference  of  an  intent  to  exclude  him  on  this 
account  appears  by  the  fact  of  a  devise  of 
real  estate  to  him,  and  the  fact  that  he,  with 
the  other  <ihlldren,  was  we  of  the  residuary 
legatees  In  the  wUL  Of  course  the  testa- 
tor could  not  f<»:esee  changes  In  om-  law  to 
regard  to  alienage,  but  It  Is  not  improbable 
that  he  looked  forward  to  a  return  of  his 
son  or  his  family  to  dtlzensfalp  In  this  coun- 
try, whoi  he  or  they  could  stand  as  legatees 
In  the  class  which  he  designated.  Moi-eover, 
the  words  are  that  the  estate,  "on  their  de- 
cease, be  divided  among  my  heirs  at  law." 
The  division  was  to  be  prospective,  and  we 
see  no  reason  why  the  class  should  not  also 
be  taken  to  be  sa  For  these  reasons,  as 
well  as  those  given  In  the  previous  oplnltm, 
we  think  that  these  words  were  Intended  to 
fix  the  time  for  the  vesting  of  the  estate 
and  fm  the  ascertainment  of  the^ersons  to 
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take  in  posBession.  Tbejr  sie  not  satwtan- 
tially  different  from  cases  whm  the  devlae 
la  to  those  who  shall  then  answer  the  de- 
scription. 2  Jarm.  Willa  (6tfa  Ed.)  f  992,  and 
cases  cited;  In  re  Swinburne,  16  R.  I.  208, 
14  Atl.  850;  Flnkbam  v.  Blair.  57  N.  H. 
22C.  In  Sears  t.  Russell,  8  Gray.  86,  the 
words,  "In  case  of  the  death  of  any  child 
of  a  daughter  without  Issue,  after  its  mother 
and  before  its  father,  the  share  of  such  cMld 
shall  not  go  to  Its  father,  but  to  the  testa- 
tor's  heirs  at  law,"  were  conetmed  to  mean 
the  testator's  heirs  then  lirlng,  and  under 
snch  Gon8trncti<nt  the  derlse  was  h^d  to  be 
void  for  remoteness.  But  It  is  argued  that 
the  words,  "according  to  the  statute  of  de- 
scents," import  a  class  to  be  ascertained  and 
traced  from  testator's  death.  We  do  not 
think  this  is  so.  In  Sturge  t.  Railway  Co., 
18  Ch.  DIv.  444,  it  was  held  that  a  devise  to 
persons  "who  shall,  by  virtue  of  the  statutes 
for  the  distribution  of  the  estates  of  per- 
sons dying  Intestate,  be  my  next  of  kin," 
describee  a  class  to  be  ascertained  on  the 
hypothesis  that  the  testator  lives  up  to  and 
dies  at  the  period  of  distribution.  See,  also, 
Wharton  t.  Barker,  4  Kay  &  J.  483.  It  must 
be  admitted  that  in  some  of  the  cases  cited 
the  language  has  clearer  than  In  the 
will  befMe  us.  but  understanding,  as  we  do, 
that  the  testator  pointed  out  a  time  when 
Us  deriae  was  to  take  ^ect,  and  the  class 
to  whom  It  was  then  to  be  gtren,  tUs  case 
does  not  within  the  nomennn  cases  of  a 
remainder,  which  Is  to  be  traced  from  the 
testatfv's  death.  It  Is  a  gift  to  penBOU 
who  shall  be  his  heirs  when  the  contin- 
gency arises,  and  not  to  those  who  were  his 
heirs  at  the  time  of  bis  deoeaae.  We  there- 
fore decide  that  the  heirs  of  William  De 
WcU,  Sr.,  are  to  be  ascertained  as  of  the 
date  of  tJie  death  of  Mrs.  Bogors,  December 
14,  1890,  "according  to  the  statute  of  de- 
accnts"  as  it  then  was.  By  Pab.  St  c  172, 
I  8,  aUens  are  admitted  to  take  and  transmit 
title  to  real  estate.  It  is  admitted  that  by 
the  law  of  <Onba  the  marrli^  of  William 
De  Wc^  Jr.,  to  Susanna  Dn  Oondray,  in 
1822,  had  the  ^lect  to  render  legltlmato  the 
son  called  Jerome  De  Wolf,  bwn  In  Cuba  In 
1819.  He  was  therefore  an  heir  of  hla 
Gather,  accordfaog  to  the  law  ot  the  father's 
domicile^  and  this  detennlnes  his  states  here. 
MelTln  T.  Uortin,  Index  OO,  ISO,  80  AtL  467. 


UBBOHANTS*  &  MINERS'  TRAN8P.  00. 
T.  BORLAND  et  al. 

<Oonrt  of  Chancery  of  New  Jersey.   March  8, 
1895.) 

PBAUDULBNT  PaTUSNT  OF  IN'SDRA^ICB  PRBMICUS 

— KiosTS  or  CsBDiTORS— E^urVABLS  Asarts. 
1.  Psyments  made  by  a  debtor  as  premi- 
ums upon  a  policy  of  life  Insaraiioe  upon  bis 
own  life,  for  the  benefit  of  a  wife  and  child, 
are  esaentfally  gifts  to  the  beoeficiary,  and  con- 
dnsive^  fraudulent  and  Toiil  as  a^lnst  cred- 
itors CKistiDg  at  the  time  of  such  payments. 


2.  The  contrary  doctrine  advanced  by  the 
supreme  court  of  the  United  States  in  Cratrai 
Bank  v.  Hume,  9  Sup.  CL  41,  128  0.  S.  195. 
is  not  blndiuET  on  the  courts  of  this  state. 

3.  The  act  of  Febroary  19,  1851,  a«  amend- 
ed by  the  act  of  March  8,  1871  (Revision,  p. 
640),  does  not  authorize  a  fansband  who  Is  in- 
debted to  pay  premiums  upon  a  policy  upon  his 
life  for  the  benefit  of  his  wife,  and  enable  h^r 
to  hold  the  proceeds  of  the  policy  as  agaiiut 
a  creditor  of  the  husband  existing  at  the  tioM 
of  such  payments. 

4.  A  creditor  of  a  decedent  by  JudgmeDt 
recovered  against  him  tn  another  state,  toe  ex- 
istence of  which  is  admitted  by  the  personal 
repreaentatire,  is  entitled  to  maintaio  a  suit 
in  this  conrt  to  reach  equitable  assets,  til 
moneys  given  by  the  debtor  to  bis  wife  and 
children  Tn  fraud  of  tiie  judgment  creditor. 

(SyUabus  by  the  Court) 

Bill  by  the  Merchants'  &  Miuera*  Trans- 
portation Company  against  Louisa  Borland 
and  othei'S.   Demurrer  to  bill.  Overmled 

The  defendants  are  the  widow  and  four 
cblldreu  of  Robert  B.  Borland,  lato  a  resi- 
dent of  this  state,  who  died  insolvent,  Jnly 
16,  1893.  The  complainant  Is  a  creditor  of 
the  deceased  by  Judgment  recoraed  in  the 
state  of  New  Ywk,  and  the  object  of  the 
bin  Is  to  compel  the  defendants  to  pay  com- 
plainant's Judgmmt  oat  at  cortaln  mon^s 
recelTsd  by  them  from  certain  life  Insur- 
ance companies,  to  payment  of  certain  pol- 
icies of  insomnce  taken  out  by  the  ueceas- 
ed  npon  bis  life  for  the  boieflt  of  bis  wife 
and  children,  tSie  annual  premiums  upon 
whltdi  were  paid  by  talm  ont  of  bis  own 
mmeys,  mostly  after  the  lecorery  of  com- 
plainalifs  judgment  The  principal  ques- 
tion raised  by  the  demurrer  Is  the  general 
one  as  to  the  mertts  of  complainant's  <dalm. 
Mors  specifically  stated,  the  tacts  set  out 
in  the  bUl  and  admitted  by  tbe  demurrer 
are  as  follows:  On  November  11,  18% 
complainant  recovered  In  the  supreme  court 
of  New  Yoric  a  Judgment  against  Borland, 
then  a  resident  of  New  Jersey,  tor  f6,3ne.- 
fi4,  for  wtd^  amount  Borland  was  then  In- 
debted to  complainant  No  part  of  this 
Indebtedness  has  ever  been  paid,  and  the 
whol^  with  interest,  stUl  remains  due. 
Borland  died  July,  1898,  insolvent  to  the 
extent  of  97  pw  cent  of  his  Indebtedness. 
(1)  In  December,  1886,  after  the  recovefy  of 
complainant's  Judgmmt,  Borland  procured 
from  the  Mutual  Benefit  Life  Association  tft 
New  York  a  policy  upon  bis  life  for  f5.O00 
In  favor  <^  bis  four  children,  defendau^ 
(K>  On  tbo  same  day  be  procured  from  the 
same  company  a  like  policy  for  95,000  In 
fAvw  ot  his  wlf^  Louisa,  defoidant  (S)  In 
1886,  and  aftw  Incurring  tbe  indebtedness  to 
complainant  merged  In  the  Judgment  exact 
date  not  given.  Bwiand  took  out  a  U ke  poUey 
frmn  tbe  Mutual  Life  Insurance  Company  of 
New  York  tor  980,000  In  ftvor  of  bis  wlf», 
Louisa,  defendant  These  several  pfrfldei 
were  sul^ect  to  the  payment  of  cwtaln  an- 
nual premiums,  the  amoiunt  of  which  Is  not 
stated  in  the  bill,  but  it  is  tbeCe  alleged  that 
they  amount  to  over  (1,400  a  year,  and  were 
paid  by  Boriftuu  ont  ot  his  own  means  and 
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money  up  t»  his  death.  (4)  In  the  year  1890, 
exact  date  not  given,  Borland  took  out  an- 
other  policy  of  insurance  upon  his  life  from 
the  Mnttial  Life  Imnirance  Company  of  New 
York  for  93.000  In  fftTor  of  his  wife,  £x>ulsa, 
the  annual  premlnm  upon  which  was  $293* 
which  was  paid  by  him  each  year,  until  he 
died,  out  of  his  own  mcmey  and  means.  ({Q 
In  the  year  IfiM,  exact  date  not  stated,  Bor^ 
land  took  out  another  policy  upon  his  life 
from  tlie  Mntnal  Life  Insurance  Company  of 
New  York  for  95,000  In  favor  of  his  wife,  the 
annual  premium  upon  which  was  9308,  which 
was  paid  by  him  to  the  company  out  of  his 
own  money  and  means  each  y«ar  nntU  he 
died.  In  addltlcm  to  the  foregoing  Are  poli- 
cies, Borland  had  taken  oat,  in  1876,  from  the 
Mutual  Life  Insoisnce  Company  of  New 
Y(M-k.  a  policy  upon  bis  life  for  96.000  In  fa- 
vor of  hl»  four  cbildrm  above  named,  the 
annual  premlnm  upon  which  was  9161,  which 
was  paid  by  him  each  year  up  to  bis  death, 
Bs  well  before  as  aftw  the  recovery  of  com- 
plainant's Judgment,  out  of  his  own  means 
and  money.  At  his  death  two  of  his  chil- 
dren were  minors,  and  letters  of  guardian- 
ship of  them  were  granted  by  the  surrogate 
of  Hudson  county  to  his  widow,  tlie  defend- 
ant Louisa.  The  bill  charges  that  these  an- 
nual payments  of  premiums  were  so  paid  by 
Boriand  for  the  purpose  of  placliMC  so  much 
of  his  means  beyond  tlie  reach  of  his  cred- 
itors, and  for  the  purpose  of  defrauding  tba 
complainajit,  and  that  be  during  the  w^ole 
period  was  Insolvent  The  bill  further  al- 
leges that  all  these  policies  have  been  paid  in 
full,  those  In  favor  of  Mrs.  Borland  to  her  In 
her  own  right,  and  those  in  fiivor  of  the  chil- 
dren In  part  to  her  aa  guardian,  and  in  part 
to  those  who  were  of  age.  It  fui-ther  alleges 
that  Borland  died  testate  of  a  will,  by  which 
he  gave  his  wife  his  whole  estate,  and  an- 
polnted  ber  executrix;  that  she  proved  such 
will  before  the  surrogate  of  Hudson  county, 
and  ondertook  the  burden  of  Its  execution; 
that  he  left  no  real  estate  whatever,  and  per- 
sonal estate  to  tbe  value  of  $1,350  only;  that 
preferred  claims  against  the  estate  amount* 
ing  to  9878  were  presented  to  tbe  executrix, 
and  other  claims  (whether  including  com- 
plainant's or  not  Is  not  distinctly  stated) 
amounting  to  913t457.72  have  been  duly  pre- 
sented under  oath  to  the  execntrlx;  so  that 
tbe  estate  will  not  pay  above  3  per  cent  of 
the  general  IndebtediwsB,  ln<dud]Dg  complain- 
ant's claim.  Mrs.  Borland  Is  made  a  party 
defendant  as  executrix  as  well  as  Indtvidnal- 
ly,  bnt  no  decree  is  prayed  afratiwt  ber  as 
executrix. 

W.  B.  OlUmore,  for  complainant  Isaac  S. 
Taylor,  for  defeudants. 

PITNEY,  V.  C.  There  Is  no  mystery  or 
charm  about  life  Insmance.  It  not  a 
means  of  creating  wealth,  nor  yet  a  contract 
of  mere  Indemnity,  as  is  that  of  Are  and 
nuilne  tnsntanos.  It  is,  hi  its  most  luntl 
v.3lA.no.4— 18 


form,  simply  a  mode  of  putting  by  money 
for  savings.  A  sum  of  money  la  paid  half 
yearly,  or  yearly,  as  the  case  may  be,  to  a 
eorixnation,  which  receives  and  Invests  It 
carefully,  and  adds  to  it  Its  yearly  earnings, 
and  In  consideration  of  siich  payments  agrees 
to  pay  the  party  insured,  or  saeh  other  per- 
son as  may  be  named,  a  sum  certain  upon 
hlB  death.  The  amount  so  agreed  to  be 
paid  Is  arrived  at  by  taking  the  age  and 
state  of  bealth  of  the  party  at  whose  deatli 
the  money  Is  to  be  paid,  and  estimating  how 
many  years  he  will  probably  live.  This  Is 
arrived  at  by  consulting  what  are  called  th« 
'Tables  of  Mortality,"  viz.  an  account  kept 
for  a  great  number  of  consecutive  years  of 
the  ages  at  which  men  and  women  die,  and 
taking  the  average  of  all  sucb  ages.  By  this 
means  the  probable  number  of  years  any 
man  or  woman  of  a  given  age  and  of  ordi- 
nary healtb  will  live  may  be  arrived  at 
with  reasonable  certainty.  Harlng  ascer- 
tained this  (Aance  of  life,  the  company  fixes 
such  an  annual  rate  as  will,  with  accretions, 
at  the  time  of  the  death  of  the  party  insur- 
ed, amount  to  the  sum  agreed  to  be  paid, 
together  with  the  cost  of  Investment,  care, 
etc.  Home  of  those  so  Insured  will  live  longer, 
and  some  not  so  long,  as  the  tables  indicate 
they  ought  to  live.  The  real  business  of  the 
insurance  company,  as  distinguished  from 
that  of  any  other  investment  company  or 
ordinary  savings  bank,  is  to  collect  over- 
payments from  those  who  live  beyond  the 
average  perlod.—tbe  loi^  lIVMrs,— and  to  pay 
their  proceeds  to  those  who  do  not  live  the 
average  period,— the  short  livers.  This  dis- 
tinction, however,  does  not  alter,  in  legal  con- 
templation, the  Intrinsic  character  of  the 
transaction  between  the  Insurer  and  assuKd, 
which  Is  ttiat  of  paying  money  to-day  in  ex- 
pectation of  its  repayment  at  a  future  day, 
^ther  to  tbe  party  paying  it  or  such  other 
person  aa  he  or  she  may  name.  There  is, 
and  can  be  in  law,  no  difference  between  the 
payment  by  a  husband  of  a  stated  sum  of 
money  at  stated  periods  to  an  Insurance  com- 
pany upon  promise  to  pay  a  certain  sum  at 
the  deatb  of  tbe  payer  to  his  wife,  and  the 
deposit  by  tiie  husband  of  a  like  stated  snm, 
at  like  stated  periods,  In  a  savings  bank  to 
the  credit  of  the  wife.  Both  are  glfta  to  thd 
wife,  and  the  money  afterwards  paid  by 
the  savings  bank  or  Insurance  company,  as 
tbe  case  may  be,  to  the  wife,  or  her  personal 
representatives,  is  nothing  more  than  a  pay- 
ment to  her  of  the  money  previously  paid  to 
it  by  the  huslMUd,  with  its  earnings  and  In- 
crease. 

The  lllnstratlon  I  have  used  Is  that  of  the 
form  of  life  insnranoe,  so  called,  In  most 
common  use,  and  it  Is  the  one  here  In  ques- 
tion. But  tbe  same  reasoning  applies  to  tba 
other  fbrms  of  life  insurance.  For  instance, 
If  the  premium— by  which  is  meant  tha 
cash  c<mstderatlon  paid  to  the  insurer^-4B 
paid,  as  it  may  be,  all  at  anoe,  in  a  single 
down,  paymw^  and  tbe  tn8un&  agrees  ia 
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pay  a  greater  sum  at  the  death  of  the  aa- 
Bured,  It  la  a  mere  mode  of  placing  a  certaia 
lum  of  money  at  Interest  to  be  repaid  at 
death,  the  amount  of  Interest  being  fixed  by 
the  probability  of  life  of  the  assured.  The 
case  presented,  then,  la  this:  A  debtor  ow- 
ing a  large  sum  upon  a  Judgment,  and  plain- 
ly insolvent,  is  In  receipt,  from  some  source, 
each  year,  of  money  and  means,  belonging 
to  himself,  over  and  above  what  lie  finds 
necessary  or  proper  to  expend  for  current 
expenses,  to  the  amount  of  about  fl.SOO; 
and,  instead  of  devoting  it  to  the  payment 
pro  tanto  of  his  debt,  he  makes  a  present  of 
it  to  his  wife  and  children  by  the  machin- 
ery of  divers  policies  of  life  Insurance,  with 
the  result  that  at  his  death  he  has  given 
his  wife  in  premiums  enough  to  pay  his 
debt,  and  she  has  become  practically  rich  at 
the  creditor's  ezp^ise.  This  statement  of 
the  case  seems  to  me  to  decide  it  The  old 
maxim  that  a  man  most  be  just  before  he  is 
generous  applies.  I  am  unable  to  discover 
any  principle  or  well-considered  authority 
upon  which  such  a  transaction  can  be  sus- 
tained against  creditors.  To  do  so  would, 
as  It  seems  to  me,  be  to  run  counter  to  prin- 
ciples so  well  settled  and  familiar  as  hard- 
ly to  require  recital.  A  husband  cannot  set- 
tle money  or  property  In  any  shape  upon  his 
wife  while  he  is  indebted.  If  he  attempts 
It,  the  creditors  are  entitled  to  the  aid  of 
this  court  to  reach  the  property  so  settled, 
In  whatever  form  it  may  be  found.  The 
great  weight  of  authority  holds  that  pay- 
n^ents  on  account  of  life  policies  for  the  bene- 
fit of  another  must  be  considered  as  made  in 
fraud  of  creditors.  Scbondlra*  v.  Wace,  1 
Camp.  487;  Sliarf  v.  Soulby,  1  Macn.  &  G. 
394;  Jenkyn  v.  Vaughan,  3  Drew,  419;  2 
Jur.  (N.  S.)  109;  25  L.  J.  Ch.  338;  Stokoe 
V.  Cowan,  28  Beav.  637;  7  Jur.  (N.  S.)  901, 
80  L.  J.  Ch.  882;  Freeman  v.  Pope,  L.  R. 
9  Eq.  a06;  5  Ch.  App.  530;  Taylor  v.  Coenen, 
1  Ch.  Dlv.  636. 

The  foregoing  were  all  cases  of  policies  tak- 
en  out  in  the  name  and  for  the  benefit  of  the 
party  whose  life  was  assured,  and  by  him 
assigned  to  a  beneficiary.  But  I  am  unable 
to  perceive  any  difference  between  snch  a 
case  and  that  of  a  policy  taken  oat  In  the 
first  instance  In  the  name  and  for  the  benefit 
of  a  third  party.  Take  the  case  of  a  policy 
issued  in  consideration  of  a  single  down  pay- 
ment. If  a  debtor  Invests  a  sum  of  money 
in  a  policy  for  a  certain  sum  payable  to  his 
personal  representatives  at  his  death,  and 
then  assigns  that  policy  to  his  wife,  that  Is 
an  indirect  mode  of  making  a  settlement  up- 
on her.  If,  instead  of  taking  the  policy  pay- 
able to  his  personal  representative,  he  should 
have  It  made  payable  directly  to  his  wife, 
that  seems  to  me  to  be  making  a  direct  settle- 
ment npon  his  wife.  It  Is,  In  effect,  loaning 
a  sum  of  money  to  the  insurance  company, 
and  taking  the  contract  of  the  company  to 
repay  it,  with  a  fixed  interest,  to  his  wife 
at  his  death.    Holt  v.  Everall  (1876)  2  Oh. 


Dlv.  266,  was  the  case  of  a  policy  tnken  om 
by  a  husband  in  favor  of  his  wife  under 
the  new  English  married  women's  acu^ 
which  validate  such  iwUcy  unless  tbe  cred- 
itor shall  prove  that  the  policy  was  taken 
and  premiums  paid  by  the  uusband  nitb  in- 
tent to  defraud  his  creditors.  Vice  Chancel- 
lor Hall  found  as  a  fact  that  the  busbniKl 
had  paid  the  premiums  for  the  purpose  of  de- 
frauding his  creditors.  The  court  of  apitevite 
differed  with  him  on  the  question  of  facr. 
and  found  the  premiums  bad  been,  in  fact, 
paid  by  the  wife,  and  upheld  the  transactioi): 
but  Lord  Justice  James  (page  274)  says: 
"But  It  would  be  a  v&ry  different  thing,  as 
regards  this  transaction,  If  the  premlumB  | 
were  paid  oat  of  the  hosband'a  money.  That 
might  affect  the  main  question  Itself,  and 
certainly  the  payment  of  the  premiums  out 
of  the  husband's  money  becomes  impiKtant. 
because,  under  the  married  women's  proper- 
ty act,  if  any  premiums  are  paid  by  the  hus- 
band with  Intent  to  defraud  the  creditors, 
those  premiums  ought  to  be  repaid  to  tbi 
husband's  creditors,  and  one  port  of  the  bill 
Is  addressed  to  that  particular  relief."  And 
to  the  same  effect  is  what  was  said  by  Lord 
Justice  Melllsh.  The  view  above  set  forth 
Is  so  well  supported  by  the  opinion  of  the  su- 
preme court  of  Alabama.  In  the  case  of  Fearo 
V.  Ward,  80  Ala.  555,  at  page  560,  2  Soutn. 
114,  that  I  transcribe  it  here:  "The  procure- 
ment of  the  policy  of  insurance  by  Robert 
Feam  in  favor  of  his  child,  and  the  payment 
of  the  premiums  with  his  funds,  constitute  a 
gift  to  her,— a  voluitary  conveyance,  baped 
on  parental  affection,— which  is  void  as  to  his 
existing  creditors,  thoi^h  no  fraud  may  bare 
^een  intended.  It  Is  a  voluntary  proviaion. 
effected  by  converting  to  her  benefit  mon^y 
which,  in  equity  and  good  conscience,  should 
hftve  been  paid  to  his  creditora  Though  tlie 
law  regards  the  parental  duty  of  mainte- 
nance, and  the  consequent  duty  of  makin<r 
provision  for  the  futm-e  when  the  father  w&y 
no  longer  excise  protecting  care.  It  sub- 
ordlnates  the  discharge  of  those  duties  to  ob- 
ligations to  his  creditors,  and  declares  void 
as  to  them  any  voluntary  appropriation  of 
property  not  authorized  by  legally  expressed 
exemptions  or  privileges.  If  money  belong- 
ing to  a  debtor,  which  should  be  paid  to  his 
creditors.  Is  used  In  the  purchase  of  property 
for  the  l>enefit  of  another,  merely  on  good 
consideration,  the  pn^rty  purchaaed  be- 
comes the  property  of  the  debtor  as  to  his 
creditors.  A  father  who  procures  a  policy 
of  insurance  to  be  Issued  on  his  life  payable 
to  his  child  and  pays  the  premiums  with  his 
own  money,  makes  a  voluntary  gift  or  as- 
signment of  a  portion  of  his  estate,  wbtch 
constitutes  an  investment  for  the  benefit  ot 
the  person  for  whose  benefit  the  policy  was 
Issued.  There  can  be  no  difference  between 
a  policy  thus  procured  and  the  assignment  of 
a  policy  originally  Issued  In  his  own  name. 
The  insurance  constitutes  the  property  pur- 
chased, and  is  the  sublect-matter  of  the  in- 
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restmeDt  If  the  fatber  be  bx  debt,  luch  toI- 
untaxy  iDT^tmeDt  la  fraudulent  In  law,  as 
to  his  existing  creditors,  without  regard  to 
his  Uitoit  or  to  his  circumstances  and  condi- 
tion as  to  hla  ability  to  pay.  •  *  *  With- 
out the  statutory  IntWTentlon,  the  whole  of 
the  insarance  woold  be  subject  to  Uie  debts 
of  the  Insured." 

It  is  hardly  necessary  to  state  that  It  fs 
settled  law  In  New  Jorsey  that  all  volnntary 
gifts  are  conclusively  fraudulent  and  abso- 
lutely void  as  against  all  existing  creditors, 
without  regard  to  the  actual  intention  of  the 
donor.  Haston  t.  Castner,  31  N.  J.  £q.  097, 
at  page  701  et  seq.;  Arnold  t.  Hagerman,  45 
N.  J.  Eq.  196. 17  Atl.  93;  Gardner  v.  Klelnke, 
46  N.  J.  Eq.  00,  18  AU.  457.  In  looking  at  the 
American  authorities.  It  must  be  borne  In 
mind  that  In  many  of  the  states  the  statutory 
law  provides,  as  In  England  the  act  just  re- 
ferred to,  that  husbands  may  Insure  their 
lives  for  the  benefit  of  their  wives  or  chil- 
dren, or  both,  and  that  the  wife  or  child  In 
such  case  shall  be  entitled  to  receive  the 
proceeds  of  the  policy  against  the  creditors 
of  the  husband  and  father.  In  a  few  states 
no  limit  la  placed  upon  the  amount  which 
a  husband  and  father  may.  In  this  moue,  ab- 
stract from  his  business  or  earnings  and  set- 
tle on  his  family.  In  most  of  the  states,  how- 
evo",  the  amount  Is  limited,  as,  Indeed,  com- 
mon Justice  requires  it  should  be,  to  a  sum 
co-taln  In  each  year.  In  New  Tork—the  only 
state,  except  our  own,  In  which,  for  present 
purposes,  we  are  Interested— it  Is  fixed  at 
(500  a  year.  The  only  statute  In  New*Jer- 
sey  is  that  of  February  10, 1831  (Nixon,  Dig. 
186&,  p.  64S),  as  amended  by  the  act  of  1871 
(P.  L.  25;  Bevision,  p.  640).  That  act,  before 
being  amended,  provided:  "(1)  It  shall  be 
lawful  for  any  married  woman,  by  herself  and 
In  her  name,  or  In  the  name  of  any  third  par- 
son, with  his  assent,  as  her  trustee,  to  cause 
to  be  insured  for  her  sole  use  the  life  of  her 
tansband  for  any  definite  period,  or  for  the 
term  of  his  natural  life;  and  In  case  of  ho* 
sorvlvlng  her  busband,  the  sum  or  net 
amount  of  the  insurance  becoming  due  and 
payable  by  the  terms  of  the  Insurance,  shall 
be  payable  to  her,  to  and  for  her  own  use,  free 
from  the  claims  of  the  representatives  of  her 
husband  or  his  creditors;  but  such  exemp- 
tion shall  not  apply  where  the  amount  of 
premium  annually  paid  shall  exceed  flOO. 
(2)  In  case  of  the  death  of  the  wife  before  the 
decease  of  her  husband,  the  amount  of  the 
insurance  may  be  made  payable,  after  the 
death,  to  her  children  for  their  use,  and  to 
their  guardian.  If  under  age."  As  amended, 
the  last  clause  of  section  1  was  omitted. 
This  act  Is  In  marked  contrast  with  most  of 
those  of  other  states.  That  of  Massachusetts 
(Qen.  St  e.  58,  §  62,  dted  In  Gould  v.  Emer- 
son, 09  Mass.  156)  provides  that  "the  policy 
shall  be  good  whether  procured  by  herself, 
her  husband,  or  any  other  person."  That  of 
CcKinecticat  provides  that  any  policy  of  life 
AiuiicmBC«h  e^qtrosaed  to  be  fw  the  benefit  of 


a  married  woman,  shall  Inure  to  her  sepa- 
rate estate;  but,  If  the  annual  premiums  ex- 
ceed $300,  the  amoimt  of  such  excess  shall 
go  to  the  creditors  of  the  person  paying  the 
premluoL  The  New  York  act  more  nearly  re- 
sembles ours.  In  fact,  It  Is  precisely  like 
ours,  until  we  come  to  the  last  clause  of  the 
first  section  of  our  act  as  originally  enacted. 
That  clause,  as  above  quoted,  Is:  "But  such 
exemption  shall  not  apply  where  the  amount 
of  premium  auntially  paid  shall  exceed  1100." 
The  New  York  act,  as  It  now  stands,  reads: 
"But  when  the  premium  paid  In  any  year 
out  of  the  property  or  funds  of  the  busband 
shall  exceed  $600,  such  exemption  from  such 
claims  shall  not  apply  to  so  much  of  said 
premium  so  paid  as  shall  be  In  excess  of 
$500,  but  such  excess,  with  the  Interest  there- 
on, shall  Inure  to  the  beuefit  of  his  creditors." 
Laws  N.  Y.  1870,  c.  277,  cited  In  Stokes  v. 
Amerman,  121  N.  Y.,  at  pages  811,  342,  24 
N.  E.  819.  This  statute  has  been  held  in 
New  York  to  warrant  the  setting  aside  by  a 
husband  of  $500  a  year  for  the  benefit  of  his 
wife.  Barry  v.  Society,  59  N.  Y.  587,  at  page 
588.  And  In  Stokes  v.  Amerman,  supra,  It 
was  held  that  all  beyond  $500  a  year  must 
go  to  the  creditors.  Acts  of  this  character 
are,  properly  enough,  called  "Exemption 
I^aws,"  and,  unless  some  limit  Is  placed  upon 
the  amount  by  them  permitted  to  be  annually 
settled  on  the  wife,  they  furnish  a  ready 
means  by  which  a  husband,  no  matter  how 
much  he  may  owe,  may  settle  all  his  prop- 
erty upon  his  wife  to  the  complete  dl8c<mi- 
fitnre  of  his  creditors,  and  they  may  well  be 
called  statutes  whereby  fraud  Is  encouraged 
and  ratified.  For  this  reason  they  should  be 
carefully  examined,  and  wh^  without  Umlt 
should  be  strictly  construed. 

But  to  return  to  the  case  In  band.  The 
case  does  not  show  within  what  jurisdiction 
the  several  contracts  w^e  entered  Into,  or 
In  what  state  the  several  Insurance  com- 
panies are  domiciled,  except  as  It  may  be 
inferred  from  their  names  that  they  are 
New  Yerk  corporattons.  If  the  case  Is  to 
be  adjudged  by  the  law  of  New  York,  there 
Is  an  end  of  the  defense,  since  it  appears 
that  the  annual  payments  were  largely 
In  excess  of  $500,  and  as  to  the  premiums 
upon  the  policy  for  the  benefit  of  the  chil- 
dren there  Is  no  statutory  protection  what- 
ev^.  Let  us  now  consider  the  true  con- 
struction and  effect  of  our  own  statute. 
That  had  Its  origin  in  our  state  in  the  fourth 
and  fifth  sections  of  the  charta*  of  the  Mutu- 
al Benefit  Life  Insurance  Company  (P.  L. 
1845,  if.  27),  from  which  the  act  of  Febru- 
ary 19,  1851  (P.  L.  p.  34;  Nixon,  Dig.  1868,  p. 
548),  was  copied,  the  only  change  being  that 
the  limit  of  annual  payments  was  reduced 
from  $300  to  $100.  The  fourth  and  fifth  sec- 
tions of  the  charter  of  the  Mutual  Benefit 
Life  Insurance  Company  are  an  exact  re- 
script of  the  New  York  act  of  1840,  c.  80,  H 
1,  2.  That  act,  which  was  the  first  of  the 
Und  In  New  Yorli^  was  amended  In  l&yS 
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(chapter  187,  $  1)  by  adding  tbo  words,  "out 
of  the  funds  or  property  of  the  hosbaod,"  so 
that  It  read:  "But  such  exemption  shall  not 
apply  where  the  amount  of  premiums  an- 
nually paid  out  of  the  funds  or  property  of 
the  husband  shall  exceed  three  hundred  dol- 
lars." These  words,  or  any  equivalent,  have 
never  been  Inti'oduced  Into  our  statute.  A 
question  having  arisen  in  New  York  whether 
the  amendment  of  the  New  York  statute  just 
referred  to  had  the  effect  of  glviag  the  cred- 
itor the  whole  proceeds  of  the  insurance, 
where  there  bad  been  an  excessive  payment 
by  the  husband,  the  act  was  further  amend- 
ed In  18T0  90  as  to  read  as  it  now  stands,  and 
as  it  is  above  quoted. 

The  object  and  purpose  of  the  New  York 
statute  of  1840  seems  to  me  to  be  readily  as- 
certained. In  the  first  place,  It  was  doubt- 
ful, to  say  the  least,  whether  by  the  common 
law  as  declared  by  the  courts  of  that  state, 
and  under  their  statutes  against  wagers,  a 
policy  taken  out  by  a  wife  upon  her  hus- 
t)and*s  life  was  not  void  as  a  wager  (see  Ruse 
V.  Insurance  Co.,  23  N.  Y.  Blfl);  and,  as  life 
insurance  was  then  in  its  Infancy,  it  was 
prudent,  to  say  the  least,  to  provide  against 
any  such  result.  In  the  second  place,  all  the 
wife's  personal  property  and  the  Income  <rf 
her  real  estate  lielonged,  at  that  time,  abso- 
lutely to  the  husband.  This  marital  right 
Included  ber  earnings.  Schouler,  Dom.  Rel. 
fi  81;  1  Blah.  Mar.  Wom.  fi§  21,  212.  Hence 
a  policy  of  insurance  upon  the  huslmnd's 
life  for  the  benefit  of  the  wife,  the  premi- 
ums being  paid  by  her  with  money  which, 
but  for  her  coverture,  would  belong  to  her, 
would  belong  to  the  husband.  Thus,  In 
Moehring  v.  Mitchell,  1  Barb.  Ch.  264,  where 
a  wife  bad  insured  her  husband's  life  for 
her  own  benefit  Immediately  after  the  above- 
recited  enactment  of  1840,  and  had,  with  his 
consent,  indorsed  upon  the  policy  a  well-exe- 
cuted testamentary  disposition,  and  husband, 
wife,  and  only  child  had  sailed  upon  and 
were  lost  with  the  steamer  President,  the  tes- 
tamentary disposition  was  hrtd  to  be  of  no 
avail,  and  the  case  not  within  the  provisions 
of  the  act  of  1840,  and  the  proceeds  of  the 
policy  given  to  the  husband's  representa- 
tives. If  the  policy  in  such  a  case  would 
belong  to  the  husband,  then,  of  course,  his 
creditors  could  take  it.  This  view  of  the 
object  of  the  act  is  strengrtheued  by  the  fifth 
section  of  the  Mutual  Benefit  Company's 
charter,  which  was  the  second  section  of  the 
New  York  act,  and  is  the  second  section  of 
our  act  as  above  quoted.  The  object  of  that 
eecticm  was,  and  is,  to  prevent  the  policy 
trom  going  to  the  husband  under  his  marital 
rights. 

These  considerations  show  that  some  legis- 
lation was  proper,  if  not  necessary,  in  order 
to  Insure  the  validity  of  a  contract  of  In- 
surance in  favor  of  the  Wife,  and  to  protect 
It  from  the  huslmnd's  creditors,  even  where 
the  premiums  were  paid  by  her  out  of  what 
would  be  called,  In  comnrai  parlani»,  her 


own  moneys.  The  genoul  right,  at  common 
law,  of  the  husband  to  his  wife's  property 
and  income  was  always  subject  to  the  limita- 
tion of  a  redaction  thereof  to  possession  by 
him  (Stall  V.  Fulton,  30  N.  J.  Law.  430);  and 
a  husband  was  at  liberty  to  permit  bis  wif« 
to  collect  and  retain  her  own  earnings  and 
Income.  Here  we  find  at  once  a  source  frooi 
which  a  wife  might,  at  the  common  law, 
have  a  fund  out  of  which  to  pay  the  premi- 
oms  upon  a  policy  of  Insurance  upon  ber  hus- 
band's life  for  ber  own  benefit,  and  take  ad- 
vantage of  the  provisions  of  the  statute  in 
her  fftvor.  In  this  state  of  the  law.  &nd  It 
not  having  yet  been  decided  In  this  state 
that  life  insurance  policies  were  not  void  as 
wagors  (Insumnce  Go.  v.  Johnson,  24  N.  J. 
haw,  576.  decided  In  1854),  the  object  and  pur 
pose  of  the  legislation  In  question  In  this  state 
was  precisely  the  same  as  in  New  York.  Thus 
the  iutroduction  of  tbe  sections  In  question  in- 
to the  charter  of  the  Mutual  Benefit  Life  lo- 
surauce  Company  Is  accounted  for,  and  aim 
Its  subsequent  Introduction  into  the  general 
statutory  system  of  the  state  in  ISSl,  a  year 
before  the  married  woman's  act  was  passed. 
There  is  nothing  in  the  language  of  tbe  en- 
actmeot  which  Indicates  an  Intention  to  en- 
able the  husband  to  set  aside  a  portion  of 
his  property  or  income  to  the  use  of  bis 
wife  as  against  his  creditors.  The  langna^^e 
used  Indicates  that  the  authority  Is  to  the 
wife  to  procure  the  policy  and  to  pay  the 
premiums  on  It.  Further  It  Is  to  be  ob- 
served that  the  legislature  in  1871,  after  the 
passage  of  the  married  woman's  act  secur- 
ing her  separate  estate  to  her  own  use  (P.  L. 
1671,  p.  25),  deliberately  struck  out  of  the 
act  the  clause  limiting  the  amount  which  « 
wife  might  so  Invest  In  a  policy.  This  I  can- 
Urt  believe  would  have  been  done  If  the  le(t- 
Mttnre  had  understood  that,  by  the  tme 
construction  of  the  act,  a  husband  was  there- 
by empowered  to  Invest  hta  own  inone>'8  in  a 
policy  tor  his  wife,  which  she  might  hold  r« 
against  his  creditors.  The  result  of  sncb 
construction,  after  the  limit  was  removed, 
would  be  to  «iable  a  husband  to  settle  sll 
his  property  In  a  lump  on  his  wife  at  ihe 
expense  of  his  creditors.  It  follows  that  our 
act  does  not  authorize  such  Investment  br 
the  husband.  A  contrary  result  under  the 
New  York  statute  is  due  to  the  Interpolatiwi 
therein,  In  18r)8,  of  the  words,  "out  of  the 
funds  or  property  of  the  husband,"  as  above 
shown.  The  Introduction  of  tbese  wonH 
raised  an  Implication  that  tbe  husband  was 
so  empowered  as  against  his  credit(H^ 

I  should  have  deemed  it  not  worth  whtle  to 
spend  so  much  time  and  space  upon  the  gen- 
eral question  of  the  right  of  a  husband  or  fa- 
ther to  settle  property  upon  tals  ftimlly  by  th* 
macliiiiery  of  life  Insumnce,  but  for  a  reci'ut 
devlslou  of  the  supreme  court  of  the  Uuitt^ 
States,  which  Is  supposed  to  militate  against 
the  views  I  have  taken.  I  refer  to  Centra! 
Bank  v.  Hume,  128  U.  S.  1»5,  9  Sup.  Ct.  41. 
I  do  not  propose  to  Indulge  tn  a  ceneral  crit- 
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Iclsm  of  tbe  doctrines  there  adraitced.  This 
has  been  done  in  an  able  and  thorongb  man- 
ner by  Mr.  AVlUiatoa  In  the  twenty-fifth  vol- 
nme  of  the  American  Law  Review  (page  185), 
and  I  refer  purtlcularly  to  and  adopt  his 
language  fonnd  an  page  196.  It  Is  enough  to 
say  that  there  were  In  that  case  circumstan- 
ces which  rendered  It  exceptional,  and  war- 
ranted the  result  arrived  at,  without  Infrln- 
glDS  upon  the  long-established  and  whole- 
some rules  of  liiw  for  the  protection  of  cred- 
itors, and  much  of  what  was  said  by  the 
learned  chief  Justice  was  obiter.  The  only 
point,  however,  actually  decided  Id  that  cause 
which  can  be  Invoked  in  defendants'  favor  Is 
this:  "A  married  man  may  rightfully  devote 
a  moderate  portion  of  his  earnings  to  Insure 
bis  Life,  and  thus  make  reasooable  provision 
for  bis  family  after  bis  decease,  without  be- 
ing thereby  held  to  Intend  to  hinder,  delay, 
or  defraud  bis  creditors,  provided  no  such 
fraudulent  intent  is  shown  to  exist  or  must 
be  necessarily  Inferred  from  the  surrounding 
circumstances."  Now  If  we  should  ai^ly  that 
test  here,  X  should  feel  constrained  to  hold 
that  the  circumstances  do,  of  necessity,  show 
a  fraudulent  intent  A  man  who  has  jnst 
suffered  a  large  judgment  to  be  recovered 
against  him,  and  at  once  procures  a  very 
large  policy  of  Insurance  to  be  issued  on  his 
life  for  the  benefit  of  bis  wife,  and  keeps  it  up 
for  yean  by  payment  of  the  annual  premi- 
ums, and  during  all  that  time  does  not  pay 
anything  on  his  Judgment  Indebtedness,  does 
by  sncfa  conduct  at  once  Induce  the  belief 
that  he  Intended  thereby  to  devote  money  to 
the  enrichment  of  his  wife  which  he  ought.  In 
mercantile  honesty,  to  have  applied  to  the 
payment  of  his  debt,  and  such  conduct  is  In 
law  and  morals  a  hindering,  delaying,  and  de- 
frauding of  his  creditors.  But,  whether  I  an^ 
right  or  not  In  this  view,  the  law  in  this 
state  Is,  as  above  shown,  well  settled  that  all 
such  gifts  and  payments  are  conclusively 
fraudulent  and  void  as  against  any  existing 
creditor,  such  as  the  complainant  here.  Up- 
on such  questions  I  must  be  guided  by  the 
decisions  of  the  highest  court  of  our  own 
state.  While  the  utterances  of  the  supreme 
court  of  the  United  States  are  binding 
throughout  the  Union  upon  certain  constltu- 
tloDal  and  statutory  questions,  and  are  enti- 
tled to  great  weight  upon  all  questions,  they 
cannot  be  considered  as  authoritative  on  such 
as  are  here  Inv(dved,  outside  of  the  District 
of  Gfdumbla,  where.  In  fact,  the  case  Just  cit- 
ed arose.  The  result  is  that  whether  the 
contracts  here  In  question  are  to  be  con- 
strued by  the  law  of  tbe  state  of  New  York, 
or  by  that  of  New  Jers^,  the  complainant  is 
entitled  to  relief.    So  much  for  the  merits. 

The  further  point  was  made  by  tbe  de- 
fendants that  complainant  has  no  standing 
In  this  court,  because  it  did  not  show  that  It 
Issued  an  execution  upon  its  Judgment,  there* 
by  exhausting  Its  remedy  at  law,  citing  Rob- 
ert T.  Hodges,  16  N.  J.  Eq.  299,  and  that  line 
of  ^aea;  and,  further,  that  it  does  not  99- 


pear  that  complainant  has  presetted  a  claim 
upon  its  Judgment  against  tbe  personal  repre- 
sentative of  the  deceased.  I  think  neither  of 
the  points  is  well  taken.  The  object  of  re- 
quiring a  Judgment  as  a  foundation  of  & 
right  to  a  standing  in  this  court  in  a  case  like 
this  Is  that  the  debt  should  be  conclusively 
established,  and  should  be  in  a  shape  to 
reach  any  property  the  defendant  may  have, 
and  the  object  of  Issuing  an  execution  and 
having  a  return  of  nulla  bona  Is  to  show  the 
necessity  for  coming  to  this  court  to  reach 
equitable  assets  not  liable  to  execution.  But, 
as  shown  In  Hasten  v.  Castner,  31  N.  J.  Eq. 
607,  neither  of  these  prerequisites  Is  re- 
quired after  the  death  of  the  debtor,  provid- 
ed tbe  debt  be  admitted  by  the  personal  rep- 
resentative, and  tbe  deficit  of  assets  in  his 
hands  appears.  Nor  Is  It  necessary  that 
there  slwuld  be  a  request  to  the  personal  rep- 
resentative to  sue,  and  a  refusal  on  his  or  her 
part  so  to  do,  before  coming  here  for  i*elief  of 
the  kind  here  asked.  This  Is  shown  by  tlie 
learned  chief  Justice  in  the  course  of  his  opin- 
ion In  Haaton  v.  Castner,  supra,  where  he 
says  (page  701):  "But,  In  the  second  place,  it 
Is  obvious  that,  in  many  cases,  perhaps  in 
most,  there  would  be  serious  difficulties  In 
the  way  of  a  procedure  of  this  nature  being 
instituted  in  the  name  of  the  personal  rep- 
resentative, because  conveyances  of  this  char- 
acter d^end  very  often  for  their  efCect  on 
the  relations  of  the  debtor  towards  partlcu-  . 
lar  creditors,  so  that,  while  they  may  be  volA 
as  to  some  of  such  creditors,  they  may  be 
valid  as  to  others.  Su^esting,  therefore, 
these  embarrassments,  but  without  conclud- 
ing that  the  personal  representative  may  not 
take  proceedings  of  this  kind,  after  having 
obtained  In  the  orphans*  court  an  order  for 
tbe  sale  of  the  lands  of  the  debtor,  it  is  suf- 
ficient now  to  say  that  It  is  a  convenient 
practice,  and  is  not  open  to  legal  objection, 
for  the  Individual  creditor,  for  his  own  ben- 
efit, and  in  behalf  of  others  similarly  situat* 
ed,  to  Institute  these  suits."  Besides  this  con- 
sideration, it  is  obvious  that  It  would  be 
idle  to  ask  the  personal  representative  here 
to  sue  herself  and  children.  If  it  be  said 
that  complainant  may  ask  the  orphans'  court 
to  charge  the  executrix  in  her  account  with 
the  amount  of  premiums  received  by  her,  the 
answer  Is  twofold:  First,  non  constat  that 
all  tbe  creditors  are  entitled  to  share  In  the 
fund  now  being  pursued;  and,  second,  such 
proceeding  would  not  reach  tbe  moneys  re- 
ceived by  the  children.  The  case,  then, 
stands  thus:  By  the  demurrer  It  Is  admitted 
by  ail  the  defendants,  Including  tbe  personal 
representative,  that  complainant  Is  a  creditor, 
by  Judgment  recovered  in  tbe  sister  state  of 
New  York,  wtUch  Is  as  coocloslve  here  as  If 
recovered  here  In  our  own  courts;  that  the 
estate  Is  largely  insolvent;  tliat  there  Is  no 
real  estate  or  personal  property  upon  which 
a  levy  could  be  made;  and  that  the  defend- 
ants hold  moneys  received  Indirectly  from 
the  Judgment  debtor  by  an  az^angcment 
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fraudulent  and  void  as  to  tlia  complainant 
Upon  such  a  case,  It  geema  to  me  there  can 
be  no  question  as  to  the  rlgbt  of  complain* 
ant  to  some  measure  of  relief.  As  remarked 
by  the  conrt  in  Stokes  t.  Amerman,  snpra,  It 
Is  not  for  present  purposes  necessary  to  de- 
fine Just  what  that  measure  of  relief,  In  the 
absence  of  an  answer,  may  be.  If  the  com- 
plainant has  not  presented  Its  claim  under 
oath  to  the  executrix,  It  may  be,  possibly,  as 
against  these  defendants,  that  It  will  be 
obliged  to  credit  upon  Its  debt  the  amount  of 
such  dividend  as  It  would  have  received  If 
the  claim  bad  been  duly  presented.  If,  on 
the  other  hand,  such  claim  has.  In  fact,  been 
presented,  and  no  dividend  as  yet  declared 
and  paid  upon  It,  the  defendants  will  prob- 
ably be  entitled  to  be  snbrogated  to  the  rights 
of  the  complainant  against  the  estate  In  the 
hands  of  the  executrix.  These  are  matters 
to  be  worked  ont  according  to  equitable  prin- 
ciples, in  the  further  progress  of  the  suit 
The  demurrer  must  be  OTermled,  with  tlte 
usual  conseqnencee. 


STATE  (STEWART.  Proaecntor)  t.  MAYOR, 
ETC.,  OF  CITY  OF  HOBOKBN. 

(Supreme  Court  of  New  Jersey.   Nov.  23, 18W.) 

CHAXGa  or  Htkkkt  Okadb— Asbebsmeni^Notior 

—Review — Laches. 

1.  By  the  provisioiia  of  the  etatntea  (P.  L. 
1S8S,  p.  471.  and  1\  L.  18S9,  p.  378),  an  assess- 
ment for  damages  for  a  change  of  a  street 
grade  may  be  made  in  any  dty  having  power  to 
change  such  grade  hy  those  officers  who,  under 
the  cit;  charter,  make  aBsessments  for  benefits 
arising  from  municipal  improvements;  and  Ho- 
boken  is  one  of  those  cities. 

2.  When  the  change  of  grade  is  itself  an 
Improvement  for  which  benefits  maybe  assessed, 
oris  a  part  of  or  an  incident  of  such  an  improve- 
ment, the  assessmem  for  damages  should  be 
made  at  the  same  time,  and  as  a  part  of  the  as- 
sessment  for  benefits. 

3.  The  provisions  in  the  charters  of  the  re- 
spective cities  respecting  the  notices  which  shall 
be  given  of  the  making  or  ccnfirmatlon  of  an  as- 
sessment for  benefits  aoply  also  to  that  portion 
of  the  assessment  which  is  for  damages. 

4.  When  the  commissioners  fail  to  report 
any  damages  In  favor  ot  an  abutting  landown- 
er, bnt  their  report  shows  that  the  question  of 
damages  was  passed  upon,  certiorari  is  an  ap- 
propriate writ  to  renew  the  proceeding. 

5.  When  such  owner  itnew,  while  the  Im- 
provement was  in  progress,  that  the  street 
grade  was  to  be  raised,  and  knew  of  the  assess- 
ment shortly  after  it  was  made,  yet  waited  for 
nearly  two  years  before  ap^ying  for  his  writ, 
it  is  sudi  delay  as,  under  the  circumstance, 
should  lead  to  dismissal  at  the  writ 

(Syllabus  by  the  C9onrt) 

Certiorari  by  the  state  (Thomas  H.  Stew- 
art, prosecutor)  against  the  mayor  and  com- 
mon council  of  the  city  at  Hoboken  to  re- 
view an  assessment  for  benefits  and  dam- 
ages resulting  from  the  building  of  a  sewer 
and  other  Improvements.  Dismissed. 

On  certiorari,  bringing  up  an  assessment 
for  benefits  and  damages  resulting  from  the 
building  of  a  sewer  and  other  Improvements 
In  Monroe  street,  in  the  city  of  Hoboken. 


On  Mardi  27.  1890,  an  ordinance  was  passed 
by  the  common  council  <rf  Hoboken,  provid- 
ing, in  section  1,  that  a  biick  sewer  be  con- 
structed In  Monroe  street,  from  tbe  soafli- 
erly  line  of  Fourth  street  to  the  center  OF 
First  street,  and  also  that  Mmroe  street  b» 
graded  In  accordance  with  the  estaUlshed 
grade,  the  curbs  reset  and  flags  relald^  and 
new  cnrb  set  and  new  flags  laid  where  nec- 
essary, and  the  roadway  be  repaved  with 
Belgian  block  pavement  Se(^on  2  provided 
for  an  assessment  for  beneflts.  On  Septem- 
ber 30,  1891,  the  commissioners  of  assess- 
ment of  the  said  city  made  their  report  of 
the  expense  of  the  work  dcme,  amounting  to 
$19,753.82.  Of  this  amount  fl6,658.28  was 
assessed  upon  land  peculiarly  benefited,  and 
the  remainder— f3.04S.M— was  assessed  upMi 
tbe  city.  They  also  report  that  tbey  have 
considered  the  question  of  damages,  and  find 
that  two  persons  have  been  damaged  to  the 
amounts  set  down.  No  award  of  damages 
was  made  to  the  prosecutor  of  this  writ 
Upon  the  presentation  of  this  report  tbe 
clerk  was  directed  by  the  common  council 
to  advertise  for  objections  according  to  law. 
This  notice  was  published  In  one  of  the  pa- 
pers publldied  in  said  city  for  20  days  pre- 
vious to  October  28,  1891.  It  notified  the 
public  that  on  that  date  objections  would  be 
heard. 

Argued  June  term.  1891,  before  DIXON, 
ABBETT,  and  BBED.  JJ. 

J.  O.  &  S.  A.  BessMi,  for  prosecute.  N. 
L.  Mlntum,  fOr  defendants. 

REED,  J.  (after  stating  the  facts).  The 
prosecutor  Is  the  owner  of  four  houses,  in 
front  of  which  houses  this  street  improve- 
ment was  made.  It  appears  in  tbe  testimony 
that  the  agents  of  the  city,  In  executing  this 
work,  raised  the  surface  of  the  street  In  front 
of  these  houses,  so  that  tbe  Improved  street 
was  from  3^  to  5  feet  higher  than  its  pre- 
vious snrface.  The  prosecutor  claims  that 
the  value  of  his  houses  was  greatly  de- 
preciated by  this  result  He  also  Insists  that 
It  was  the  duty  of  the  commissioners  to 
award  bim  compensation  tor  his  Injury. 

Let  us  first  Inquire  upon  what  statutes 
the  power  of  the  commissioners  to  make  such 
an  assessment  rests.  In  Vorrath  v.  Hoboken, 
49  N.  J.  Law,  2S5,  8  Atl.  125,  It  was  held 
that  the  commissioners  in  that  city  had  no 
power  to  assess  damages  for  the  alteration 
of  street  grades.  The  remedy  then  was  by 
action  at  law,  under  section  70  of  the  road 
act  (Revision,  p.  1009).  By  an  act  passed  In 
1888  (page  471),  It  is  enacted  that  It  aliall 
and  may  be  lawful  hereafter  for  the  com- 
missioners of  assessment  in  cities  having  to 
assess  for  benefits  by  reason  of  street  im- 
provements, but  without  power  to  assess 
damages  therefor,  to  Include  In  their  report 
such  damages  as  they  may  consider  the  prop- 
erty on  the  line  of  said  Improvement  to  have 
suffered.  The  second  section  of  tbis  act  pro- 
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rided  that,  If  tbe  commlsslMwrs  ftifled  to 
make  such  assessment  for  Oamagea,  the  own- 
era  should  luve  the  same  rlgbta  as  If  ttie 
commlsstonera  had  no  xwwer  to  make  aaseaa- 
meuts.  In  1889  (page  378)  an  act  was  passed 
whl<A  pnnrtded  that,  where  any  dty  has 
power  to  cbBnge  the  grade  of  any  street  or 
part:  ot  a  street  upon  which  any  house  or 
other  bulldli^  stands  or  Is  erected,  It  shall 
be  lawfnl  fbr  ttie  municipal  autlunities  In 
such  dty,  through  ItM  proper  oflKcers,  to  make, 
or  cause  to  be  made,  Ihe  propw  award  of 
damages.  If  any,  emulng  or  arising  to  the 
owner  or  owners  of  any  such  house  or  other 
building  standing  and  erected  tqiKm  any  such 
stivet  or  part  of  a  street  the  grade  whereof 
Is  changed  as  aforesaid.  Under  the  first  of 
these  acts  the  commiaslonoiB  are  onpowered, 
and  in  fbe  second  practically  enjf^ed,  to 
assess  for  damages  i«sultlng  from  a  change 
of  grade  In  Hoboken.  This  <dty  has,  by  sec- 
tion 56  <tf  Its  charter,  a  power  to  grade,  and 
Uila  carries  with  it  the  inddental  power  to 
establish  grades  (State  t.  Township  of  West 
Orange,  40  N.  J.  Law,  122),  and  therefore 
to  change  grades.  This  brings  It  within  the 
class  of  cities  mentioned  In  the  act  of  18S9; 
and  street  grading  Is  also  Induded  In  the 
term  "street  Improvement,**  used  In  the  act 
of  18S&  a%e  abiHty  of  these  commission- 
ers  to  make  a  legal  assessment  for  damans 
resulting  ftom  an  alteration  In  grade  Is  there- 
fore quite  apparent  It  Is  quite  clear  that 
under  thffse  statutes,  where  the  change  ot 
grade  Is  an  incident  or  part  of  a  street  Im- 
proTement,  the  assesament  of  damages 
sboald  be  made  at  iSie  same  time  as  the  as- 
sessment for  benefits,  and  as  an  adjunct 
there<^  It  is  also  evident  that  the  commis- 
sioners this  occasion  made  such  an  assess- 
ment. Their  report  shows  that  they  passed 
upon  the  question  of  damages  to  the  owners 
of  property,  and  they  embodied  the  result  of 
their  judgment  In  an  award  to  two  of  such 
owners,  and  in  finding  that  ntme  other  than 
these  were  Injured.  Indeed,  it  Is  upon  the 
assumption  that  such  an  assessment  was 
made  that  the  propriety  of  tbe  present 
method  of  review  rests;  for,  if  no  assessment 
at  all  for  damages  was  made,  th«i  man- 
damns,  and  not  cra^mrl,  would  be  the  ap- 
propriate writ  to  compel  the  performance  ot 
this  ne^scted  ofildal  duty. 

Tbe  groond  ot  complaint  la  that  the  as- 
sessment was,  In  nspwA  to  the  prosecutor. 
Illegally  made.  It  la.  In  the  first  place,  con- 
tended that  the  prosecutor  received  no  no- 
tice of  the  maklpg  or  ccmflrmatlon  of  the  as- 
sessment, and  was  derived  of  his  right  to 
be  heard  In  reqtect  to  It  If  this  be  true,  It 
follows,  as  a  matter  of  course,  that  the  as- 
sessment cannot  stand.  The  testimony  re- 
specting personal  nottce  to  the  prosecutor, 
or  to  bis  agents  authorlMd  to  act  In  the 
matter  for  him,  is  not  dear.  While  It  Is  of 
such  a  character  as  to  lead  to  a  strong  (vob- 
ablllty  that  sudi  notice  must  have  been  srat 
and  received,  yet  In  view  of  the  loose  meth- 


od, or  want  ot  metliod,  of  the  dty  officers  in 
pi'eserving  the  evidence  of  such  notification, 
and  in  view  of  the  emphatic  doiial  of  pros- 
ecutor and  his  agents  that  such  notice  was 
received,  we  cannot  say  that  ancb  personal 
notice  was  proved.  But  notice  was  given 
publlcatlim.  As  already  observed,  a  notice 
was  published  in  a  Hoboken  newspaper  for 
20  days  previous  to  October  28,  1801,  that 
the  r^ort  had  been  filed,  and  that  on  the 
evening  of  that  day,  objections  to  this  as- 
sessment would  be  heard  and  considered- 

The  charter  of  Hoboken  (P.  L.  1855,  p.  475, 
i  52)  provides  that  aft»  the  asrassmoit  for 
benefits  tor  opening,  grading,  or  paving,  etc., 
of  a  street  shall  have  been  filed  in  the  office 
of  tbe  dty  derk,  the  clerk  shall  cause  to  be 
Inserted  In  raie  of  tbe  newspapers  published 
in  said  d^,  for  at  least  10  days,  a  notice  of 
the  filing  of  said  report  uid  that  the  coun- 
cil will  meet  at  a  time  and  places  to  be  sped- 
fied  in  nld  notice,  to  consider  said  assess- 
ment uid  receive  and  considw  all  objec- 
tions  thrnto.  Now,  as  has  been  already 
remarked,  the  act  (P.  L.  1888,  p.  471)  which 
provides,  in  the  tint  sectlim,  that  the  assess- 
ment for  damages  shall  be  Induded  in  the 
r^K»l  of  the  assassment  for  benefits  by 
reas(n  of  street  improvements,  taken  togeth- 
er with  the  act  (P.  li.  1888^  p.  378)  Which 
provides  that  the  propa  municipal  cAcn 
shi^l  make  the  assessment  for  damages  In 
case  of  a  change  ot  grade,  shows  that  the 
assessments  are  to  be  made  as  a  single 
proceeding.  In  instances  like  the  tme  now 
in  hand,  tbe  assessment  tot  damages  Is  a 
con<»mltant  of  the  assessmMit  for  benefits. 
It  foUows  that  tbe  course  of  procedure  en- 
Joined  by  the  charters  of  the  several  munid- 
palides  in  making  tbe  latter  assessment  must 
attend  tbe  making  of  the  assessment  which 
Is  extended,  tbe  statutes  moitlwed,  to 
damages  as  well  as  benefits. 

Now,  the  published  notice  was  the  notifi- 
cation required  by  the  charter  of  the  dty  of 
Hobcdcen.  Unless  the  notification  prescribed 
by  tbe  legldatnre  contravenes  stHue  funda- 
mental right  of  the  prosecutor,  he  has  no 
ground  of  complaint.  But  there  does  not 
seem  to  be  the  least  supp<nt  for  such  a 
notion.  That  a  notice  by  publication  of  the 
kind  enjoined  In  tbe  charter  of  Hoboken  Is 
sufficient  has  been  so  repeatedly  hdd  that 
no  dtation  of  authorities  would  be  now  of 
use.  Nor  need  the  notice  be  for  a  bearing 
before  the  commissioners  who  made  the  as- 
sessment ai  well  as  before  the  common 
coundl  who  affirmed  It  Wilson  v.  State, 
42  N.  J.  Ibw,  ei2.   The  notice  was  sufficient. 

The  nuUn  attack,  however.  Is  that  the  In- 
Jury  resulting  to  the  property  of  the  prose- 
cutor Is  so  palpable  that  the  report  should 
be  set  aside.  In  respect  to  the  testimony 
taken  to  show  the  amount  of  Injury,  I  am 
quite  dear  that  a  large  part  of  the  money 
spent  In  repairing  the  houses,  in  r^perlng 
them,  and  in  filling.  Is  not  the  necessary  re- 
sult of  the  alteration  of  the  grade.  Never 
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tbeless,  It  would  seem  difBcvlt  to  escape 
from  the  conclnsloii  tliat  the  npenae  ot 
actuallr  lifting  the  booses  Into  their  new 
posltlcHu.  ae  well  as  some  expense  for 
plumbing  and  for  filling,  were  the  necessary 
consequences  of  the  change.  But,  while 
the  testimony  leads  us  to  think  that  some 
award  should  hare  been  made  to  the  prose- 
cutor, yet  we  think  that  to  vacate  and  send 
this  assessment  back  at  this  late  day  would 
work  more  Injustice  to  the  mnnlc^llty  than 
the  assessment,  as  It  stands.  Inflicts  apon  the 
Iffosecutor.  Under  the  act  of  1889,  the 
amount  awarded  as  damages  Is  to  be  as- 
sessed upon  the  property  boieflted  by  the 
lmpror«n»t.  For  this,  as  other  reasons, 
it  Is  Imiwrtant  to  dties  and  to  property 
own^ars  that  the  amounts  of  such  assess- 
ments shoiUd  be  finally  fixed  at  as  early  a 
day  as  Is  practicable.  The  Icyi^Ialature  rec- 
ognined  that  tbfste  should  be  no  marked  de- 
lay in  asserting  a  right  to  damages  caused 
hy  changes  of  grades,  for  in  section  70  of  the 
road  act  the  right  to  bring  an  octltm  for 
such  damages  is  limited  to  a  period  ot  12 
months.  The  duty  of  assessing  for  such 
damages  was  substituted  for  the  action  at 
law  by  the  act  of  188ft  In  the  present 
case  the  report  of  the  commissioners  was 
confirmed  Deoonber  3, 18&L  The  tertlmony 
shows  that  the  prosecutor  wss  Informed, 
while  the  Improvement  was  In  coutM  of  ex> 
ecutioD,  that  the  gradfl  ot  the  street  was  to 
be  raised.  He  says  tliat  he  saw  the  work 
progressing,  and  that  the  foreman  told  him 
that  tliey  wwe  mnnlng  a  seww  through  the 
street,  and  that  they  were  also  g<^g  to 
raise  the  grade.  Ha  seems  to  tare  paid  no 
further  attention  to  the  matter.  He  made 
no  arrangements  to  be  informed,  either  di- 
rectly or  through  his  local  agents,  ai  the 
progress  and  completion  of  the  wwk  or  of 
the  assessment  After  he  recetred  the  bills 
for  the  amount  of  bis  assessment  for  bene- 
fits, he  says  that  late  In  1881  or  early  In 
1802  he  saw  the  houses  and  p^elved  the 
Injury  which  had  resulted  from  the  raised 
grade.  Yet  it  was  not  until  November  3, 
1S03,  that  he  sued  out  his  writ  of  c^tiocail. 
For  this  reason,  X  think  the  writ  should  be 
dismissed. 


PEMBBRTON  BLDG.  A  LOAN  ASS'N  v. 
ADAMS. 

(Conrt  of  Chaneevy  oi  New  Jersey.  Mardi  8, 

1805.) 

l!l»:eGT— AonON  FOB  UOXST  LOAVSD— BBTOPPBU 

1.  Infancy  Is  no  defense  to  a  aoit  npon  a 
contruct,  the  consideration  of  which  was  money 
actually  advanced  to  the  infant  upon  his  folsely 
representing  himself  to  be  of  aee,  such  repre- 
sentation t>eiDir  relied  upon  by  the  lender, 

2.  A  court  of  equity  wLU  not  permit  a  de- 
fendant to  protect  himself  against  the  enforce- 
ment of  a  contract  under  which  he  has  se- 
cured a  loan  of  money,  under  the  plea  of  in- 
fancy, witbont  returoiog  the  money  leaned* 

(Syllabus  by  the  Court.) 


BUI  Ixjt  the  Pemberton  Building  A  Loan 
Auoclation  against  George  L.  Adamo.  De- 
cree fbr  complainant. 

Jos^h  H.  Gasklll,  for  complainant  Johtt 
W.  Wharton,  for  defendant. 

BIRD,  T.  0.  The  principal  question  In 
this  case  is  whether  the  defendant  George 
L.  Adams,  represented  himself  to  be  of  aw, 
and  on  such  representations  secured  the  loiiD 
of  the  moneys  named  in  the  mortgage.  The 
evidence  shows  that  when  the  parties  were 
negotiating  the  p«-aon  making  the  loan  ask- 
ed Adams  if  he  was  of  age,  to  which  Adams 
replied  that  he  was.  That  such  Inquiry  was 
made  Is  not  only  established  by  the  testi- 
mony of  the  person  who  made  it,  but  by  a 
bystander,  w^ho  distinctly  heard  the  inquiry, 
but  did  not  hear  the  answer  thereto,  althouj,'li 
he  swears  that  something  was  said  by  way 
of  reply.  Adams  says  he  made  do  lepreaen- 
tations  concerning  his  age.  I  have  no  doubt 
but  the  inquiry  was  made,  and  that  the  an- 
swer was  purposely  false.  It  is  equally  clear 
that  the  statement  that  he  was  of  age  was 
relied  upon;  and  that  the  loan  would  cot 
have  been  made  if  the  answer  had  been  ac- 
cording to  the  fact.  The  law  wlU  not.  under 
such  circumstances,  allow  a  franddoer  to 
protect  himself  under  the  plea  of  iofaii  y. 
Jones,  Mortg.  i  631;  Herm.  Estop,  p. 
§S  1100.  1118;  Id.  p.  125a,  I  110;  Parker  v. 
Hayes,  39  N.  J.  Eq.  478,  470;  Id,  41  N.  J. 
Eq.  631.  633,  7  Aa  511;  2  Pom.  Bq.  Jur. 
SB  780,  045.  In  the  next  place.  Adams,  after 
coming  of  age,  retained  the  possession  of 
this  property,  and  claimed  and  enjoyed  all 
the  benefits  of  a  conveyance  thereof,  and 
now  raises  this  defuse  of  infancy  without 
offering  to  return  the  consideration'  money. 
TJjxder  these  circumstances,  his  liablll^  con- 
tinues, even  though  tbei-e  had  been  no  fraud. 
Jones,  Mortg.  {g  104,  105;  Herm.  Estop,  p. 
1257,  {  1121;  S  Walt,  Act  &  Def.  443,  and 
many  cases  there  cited;  1  Story,  Eq.  Jur. 
S  385.  The  complainant  is  entitled  to  a  de- 
cree with  costs.   I  will  BO  advise. 


STATE  V.  SCHMIDT. 

(Supreme  Court  of  New  Jers^.   Uarch  i, 
1896.) 

Illegal  Balb  of  LiquoRg^lNDicruBXT. 

1.  An  indictment  chaises  a  sale  by  retail 
of  intoxicatins  liquor  contrary  to  law.  HrlJ. 
on  motion  to  qoasb,  that  the  indictment  contains 
no  description  of  any  legal  offense. 

2.  The  supplement  to  the  crimes  act  (P.  L. 
1893.  p.  193)  provides  that  where  the  offense 
of  keeping  a  disorderiy  house  consists  wholly  Id 
the  unlawful  sale  of  Intoxicating  liquora.  the  in- 
dictment shall  be  "In  form  for  the  sale  of  in- 
toxicatiuK  liquors  contrary  to  law,"  and  not  ia 
that  for  keeping  a  disorderly  house,  fleli/.  that 
the  recital  of  the  words  of  the  statate  did  nrt 
constitute  in  any  reascmalile  eomplcteiMSs  a  de- 
scziptiMi  of  a  legal  offense. 

<SyUabns  by  the  Court) 
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Jacob  SclnDldt  was  Indicted  for  aa  Illegal 
lale  of  Uqvor.  and  mores  to  qoaah.  Grant- 
ed. 

Argued  November  term,  before 
REBD  and  OABRXaON,  JJ. 

Alfred  Bagg,  for  tlie  motloo.  W.  B.  Jeo- 
kins,  opposed. 

GARRISON,  J.  This  Indictment  charges 
that  the  defendant,  "on  the  81st  day  of  Jan* 
vary,  I9&i,  did  sell  by  retail,  and  caose  and 
knowingly  permit  to  be  sold,  to  George 
Lewis,  certain  Intoxicating  liquors  contrary 
to  law,  contrary  to  the  itatnte  In  Bvcta  case 
made  and  provided." 

That  this  pleading  lacks  reasonable  cer- 
tainty In  the  description  of  any  legal  offense 
most  be  perfectly  obvlooB. 

In  nowise  Is  the  defendant  Informed  where- 
in the  nnlawfnlDess  of  his  mlscondoct  Is 
supposed  to  He.  He  is  left  to  snrmlse  wheth- 
er It  Is  becanse  of  his  own  lack  of  lawful 
qoallficatlon,  or  becanse  of  some  undisclosed 
ch-cumstance  connected  with  the  time  or 
ntaaner  ct  such  sale,  or  because  of  some' 
thing  In  tbe  age  or  condition  of  the  person 
to  whom  It  Is  said  he  unlawfully  sold.  As 
was  pointed  out  In  a  recent  case  In  the  court 
of  errm  of  this  state,  a  conTlctlon  nnder 
sach  an  indictment  would  not  Insure  the  snb- 
Beqnent  protection  of  the  defendant  should 
his  conduct  be  again  questioned  for  the  same 
act;  that  is,  be  would  not  be  able  to  plead 
either  a  conviction  or  an  acquittal  had  under 
this  indictment  In  bar  of  any  subseqnrat 
prooeedli^.  Association  t.  Phttt,  55  N.  J. 
Uw,  557.  27  Atl.  1091. 

This  method  of  pleading  likewise  Ignores 
those  provisions  of  tbe  constitution  of  this 
state  by  force  of  which  every  person  held 
for  a  criminal  offense  Is  guarantied  not  only 
that  be  iliall  be  accuspd  of  such  offense  by 
a  grand  jury,  but  also  that  he  shall  "be 
Informed  of  the  nature  and  cause  of  the  ae> 
cusation."    Const  art  1,  H  7,  8. 

Unless  tbe  charge  contain  a  description  of 
tbe  crime  of  which  the  grand  jury  accnses 
tbe  defendant,  and  a  statement  of  some  dr- 
cnmstance  by  which  It  may  be  Identified, 
and  Its  particular  nature  disclosed,  It  Is 
readily  conceivable  that  a  true  bill  may  be 
found  for  one  offense,  and  the  defendant  be 
compelled  at  the  trial  to  meet  any  offense 
that  happens  to  fall  within  tbe  genranl  terms 
of  the  Indictment 

Furthermore,  such  a  pleading  does  not  In- 
form the  defendant  of  the  nature  of  tbe  ac- 
cusation against  him.  Unlawful  sales  of 
liquors  differ  emUrely  In  their  nature;  as,  for 
Instancy  sales  wltnont  a  license  differ  radi- 
cally from  Bunday  selling  or  sales  to  an 
habitual  drunkard.  I  fall  to  see  how  a  de- 
fendant indicted  in  this  vague  faahlMi  can 
either  plead  or  prepare  for  trial.  He  cannot 
iutelligently  traverse  the  facts.  BtiU  less 
can  he  admit  their  truth  In  order  to  question 
their  legal  sufflcleucy.  He  cannot  even,  with 


any  show  at  conriatcncy,  irtcad  tbat  he  !■ 

guilty  as  charged. 

The  sole  ground  upon  which  an  averment 
of  this  character  is  sought  to  be  sustained  Is 
that  It  Is  In  the  precise  words  of  the  statute 
nnder  which  the  indictment  was  drawn.  P. 
L.  1893,  p.  193. 

That  act  la  aa  f<dlows:  "It  shall  not  be 
lawful  hereafter  to  Indict  any  person  or 
persons  for  the  offense  of  maintaining  a 
comm<Hi-law  nuisance  or  keeping  a  disor- 
derly house  under  section  one  hundred  and 
ninety-two  of  said  act  entitled  'An  act  Tor 
the  punishment  of  crimes,'  where  the  offense 
sought  to  be  punished  consists  wholly  In  its 
unlawful  sale  of  spirituous,  vinous,  malt  or 
brewed  liquors;  but  In  all  such  cases  the 
Indictment  shall  be  In  form  for  the  sale  of 
Intoxicating  liquors  contrary  to  law,  and  on 
conviction  of  such  unlawful  sale  of  any  of 
said  liquors  the  person  or  persons  so  con- 
victed shall  be  punished  as  In  and  by  said 
section  one  hundred  and  ninety-two  of  tbe 
said  act  entiUed  'An  act  fot-  the  punishment 
.  of  crimes'  la  provided." 

It  la  undoubtedly  a  well-settled  general 
rule  that,  in  an  iudlctment  for  an  offense 
created  by  statute.  It  Is  sufQdent  to  describe 
tbe  offense  In  the  words  in  which  the  statute 
descrll)es  It  This  rule,  however.  Is  based 
ui>on  and  applies  only  to  thoee  cases  In 
which  tbe  statute  describes  the  offense  with 
which  it  has  to  do.  Unless  this  Is  so,  the 
mere  recital  of  ncmdescr^Uve  words'  from 
the  statute  will  not  consUtnie,  la  reasonable 
completeness,  a  statement  of  the  off«ise,  so 
aj  to  relieve  the  pleader  from  avmliic  the 
acts  that  go  to  make  It  up. 

The  statute  of  1893  does  not,  bowever,  cre- 
ate an  offense,  nor  Aom  it  purport  to  describe 
any.  The  expressed  IntenUtm  of  the  enact- 
ment was  to  substitute  a  form  of  Indictment 
for  selling  contrary  to  law  for  tbe  more 
sweeping  charge  of  keeping  a  disorderly 
bouse  In  all  cases  where  the  elements  of  un- 
lawfulness were  confined  to  the  sale  of  In- 
toxicating liquors.  In  effect,  it  simply  pro- 
hibits the  use  of  tbe  indictment  for  keeping 
a  disorderly  house  In  those  cases  In  which 
that  offense  consists  wholly  in  the  unlawful 
sale  of  intoxicants,  as,  for  Instance^  In  cases 
coming  under  section  2  of  tbe  act  of  1880  (P. 
L.  p.  78),  by  which  a  single  eale  without  a 
license  is  declared  to  be  a  nuisance.  The 
act  under  consideration  does  not  attempt  to 
prescribe  tbe  language  In  which  the  pleader 
shall  aver  the  facts  that  constitute  tbe  of- 
fense, which  consequentiy  Is  left  to  tbe  es- 
tablished canons  of  criminal  pleading. 

Tbe  Indictment  In  this  case  Is  quashed. 


HARDY  V.  DELAWARE,  L.  A  W.  B.  CO. 

(Supreme  Court  of  New  Jersey.  Feb.  21, 1806.) 

Master  akd  Sbkva.vt  — The  Rslatioh— Fbllow 
Skrvants. 

1.  Tbe  Pansaic  Rolling  Mill  was  employed 
by  defendant  to  do  the  work  of^mcang  s 
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bridge.  No  price  waa  agreed  apon,  other  than 
that  skilled  workmen  were  to  be  famished  bj 
the  rollins:  mill  to  do  the  work,  the  defendant 
to  paj  the  rolling  mill  for  their  work  at  a  price 
stated  in  the  contract.  The  plaintiff,  while 
working  on  the  bridge  in  the  performance  of 
the  contract  of  the  rolling  mill,  was  injured  by 
the  carelessaess  ot  the  enginen-  of  the  railroad 
companf  in  running  a  train  of  cars  over  tha 
bridge.  Edd,  that  it  should  have  been  left  to 
the  jury  to  eaj  who  the  plaintiffs  emplorer 
was. 

2.  To  constitute  the  relation  of  fellow  serv- 
ants, Qie  serrice  must  be  not  only  nnder  the 
same  master,  bat  the  empJoTment  must  be  one 
having  a  common  object. 
(Syllabus  by  the  Court) 

Brror  to  court  of  common  pleas,  Bskz 
county;  Klricpatrick,  Judge. 

Actimi  hy  Walker  B.  Hardy  against  the 
D^ware,  lAckawanna  &  Western  Railroad 
Ciompany.  Judgmwt  for  defendant,  and 
plaintiff  brings  error.  Beversed. 

Argi^  Novemlwr  term,  1894,  before  BBA8- 
LB  Y,  C.  J.,  andDEPUE  and  VAN  SYCKEL.  JJ. 

Flavel   McGee,  for  plalntlfiT.  McCarter, 
Wllliamsoa  &  McCarter,  for  defendant. 

VAN  SYCKEL,  J.  The  defendant,  desir- 
ing to  erect  a  bridge  over  Passaic  avenue  in 
the  township  of  Harrison,  made  a  contract 
with  the  PaBsaic  Rolling  Mill  to  furnish  the 
Iron  that  was  necessary  for  the  structure,  at 
a  specified  price,  according  to  the  plans  and 
speciflcatlons  funilshed  by  the  defendant 
The  rolling  mill  was  also  employed  by  the 
defendant  to  do  the  work  of  erecting  the  ; 
bridge.  No  price  was  agreed  upon,  other 
than  that  skilled  workmen  were  to  be  fur- 
nished by  the  rolling  mill  to  do  the  work, 
the  defendant  to  pay  the  rolling  mill  for  their 
work  at  a  price  stated  in  the  ccaitract  This 
suit  Is  brought  by  the  plaintiff  to  recover 
damages  from  the  railroad  company  for  in- 
Jury  done  to  him,  while  working  on  the 
bridge  under  thia  cwitract  by  the  alleged 
carelessness  of  the  engineer  of  the  defendant 
In  running  a  train  of  cars  over  the  bridge. 
The  plaintiff  was  nonsuited  In  the  trial  court 
on  the  gnmnd  that  he  was  a  fellow  work- 
man wltb  the  engineer  of  the  train.  The 
case  of  Ewan  t.  Llpplncott,  47  N.  J.  Law, 
192,  was  relied  upon  to  support  that  ruling. 
In  that  case  the  plaintiff  and  the  engineer  of 
the  mill  owner  were  working  to  a  common 
end.  If  the  mill  owner  had  directly  enip  oyed 
both,  there  could  have  be«i  no  doubt  that  they 
were  fellow  servants.  It  made  no  difference 
that  (me  was  employed  through  a  third  per- 
son. That  case  carries  the  doctrine  which 
bars  recovery  by  a  coservant  to  its  extreme 
limit  The  case  before  ub  can,  I  think,  be 
distinguished. 

The  plaintiff  was  a  regular  employs  of  the 
rolllug-mlH  company.  He  was  paid  by  that 
company,  and  during  the  progress  of  the 
entire  work,  and  on  the  day  of  the  accident, 
he  and  those  working  with  him  were,  as  they 
testify,  nnder  the  control  and  snpervMui  of 
an  employ^  of  the  same  company.  It  is 
true  that  the  engineer  of  the  railroad  oon^ 


pany  had  gen«al  st^rvlsion  of  the  work 
which  waa  to  be  dime  by  the  rcriHing  mill, 
but,  BO  far  aa  appears,  he  never  assumed  or 
attempted  to  ex«tdse  the  authority  of  a 
master  over  the  plaintiff.  His  inspection  re- 
lated to  the  results  accomplished;  the  case 
does  not  show  that  he  luterfmd  ta  control 
the  agendea  by  which  those  resnHi  were 
attained,  or  that  he  undertook  to  supersede 
the  rolling  mill  In  the  position  wblch  that 
company  occupied  as  master.  Ho  Intlnu' 
tloa  was  ^ven  to  the  plaintiff  that  the  rda- 
tlon  of  master  and  servant  which  Imd  pre^- 
ously  existed  between  himself  and  the  ntfll&f 
mill  had  ceased  to  exist  Mr.  Justice  Beed, 
In  delivering  the  c^lnlim  in  Ewan  v.  Llppio- 
cott,  says:  "The  s^lce  mnst  be  not  only 
under  the  same  master,  but  the  employment 
must  be  one  having  a  common  object"  He 
classed  the  plaintiff  In  that  case  with  train- 
men, tracluuMt,  guards  upon  the  bridges,  aod 
the  various  servants  employed  In  differait 
de^rtments  in  keeping  a  railroad  in  lepah*. 
all  rwdering  their  services  with  the  commoo 
object  of  ambling  the  railroad  company  to 
conduct  its  general  business  with  safety  and 
success.  He  also  refwred  to  tbe  fact  that 
Ewan  had  talked  to  Llpplncott  about  the 
danger  of  running  the  mill,  while  he  was 
working,  and  that  the  agreouent  was  that 
the  mill  was  not  to  be  started  while  he  was 
at  work  on  the  wheel.  The  law  was  cor- 
rectly stated  In  the  citation  given,  bnt  wheth- 
er the  test  was  properly  applied,  and  wheth- 
er the  fact  of  coservioe  as  found  by  tbe  conn 
In  that  case  was  correctly  deduced  fnnn  the 
circumstances  there  presMtt,  it  Is  not  mate- 
rial to  consider.  Wlggett  v.  Fox,  11  Exch. 
832,  Ulustrates  the  rule,  holding  tliat  all  tbe 
workmen  engaged  In  the  toiIoub  branches  of 
w<tt-fc  In  the  erection  of  a  building  are  f  ^ow 
servants,  although  some  of  them  are  em- 
ployed by  subcontractors.  While  the  rolling 
mill  was  executing  the  wwk  contracted  for. 
the  defaidant  owed  to  that  company  and 
those  employed  by  It  the  duty  <jt  running  its 
ti-alns  with  reasonable  care.  The  quesUoo 
as  to  who  was  the  employer  of  the  pblntut 
should  have  been  1^  to  the  Jury.  Theic 
was  error  In  ordering  a  naunlt,  and  thoe- 
fore  tbe  Judgment  should  be  reversed. 


KEAN  et  ai.  v.  UNION  WATEB  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1895.) 

EqUITT  JURISDICTIOK— EleoTIOK  OV  DiBSCTOBS 

OF  Corporation. 
A  court  of  equity  has  no  jurisdiction,  in 
a  direct  proceeding  for  that  purpose,  to  deter 
mine  whether  the  election  of  tbe  directors  of  a 
private  corporation  has  been  legally  held,  and 
whether  certain  persons,  claiming  to  be  and 
acting  as  Bach,  are  such.  The  case  of  Owen 
V.  Whitaker,  20  N.  J.  Eq.  122.  approved  aed 
followed. 
(Syllabus  by  ihe  Court) 

Appeal  from  court  ot  dianceiy;  Fltn^. 
Chancellor. 
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Bin  b7  the  Union  Water  Oompauy  against 
J<^  Kean,  Jr.,  and  otbers.  From  a  defer ee 
for  complainant  ^  AtL  lOUQ,  defendants 
appeal.  Bevaraed. 

R.  y.  LlndabuiT,  F.  Bergen,  and  F.  W. 
Stevens,  for  appellanta.  A.  T.  Schenck,  Cor 
respondent 

BEASLEY.  a  J.  On  the  part  of  the  ap- 
prilants,  who  were  the  defendants  in  the 
court  of  chancery.  It  is  insisted  on  this  ap- 
peal that  the  subject  of  the  suit  la  not  wlth- 
ia  the  cognbtance  of  a  court  of  equity.  In 
the  process  of  deciding  the  case  a  juris- 
dlctional  objection  of  this  nature  must,  of 
necessity,  have  precedence.  Looking  at  the 
bill  before  us  in  Its  general  aspects,  it  pre- 
sents to  our  Tlew  neither  more  nor  less  than 
a  contrOTersy  between  two  rival  Bets  of  di- 
rectors of  the  corporate  defendant,  each 
claiming  to  be  Its  l^al  representative,  hav- 
ing as  such  the  right  to  exercise  the  func- 
tions appertaining  to  their  office.  This  Is  the 
sole  ground  on  which  Jurisdiction  over  the 
case  In  hand  can  be  claimed,  for  there  are  no 
other  facts  stated  In  the  bill  which  even  tend 
to  Btrengtben,  in  this  particular,  the  com- 
plainant's position.'  Indeed,  such  additional 
facts  as  are  there  exhibited  must  be  deemed 
rather  to  impair  than  to  add  force  to  the  con- 
tention that  this  contest  Is  susceptible  of 
equitable  cognisance.  The  averments  are  to 
this  effect:  The  complainant  alleges  that 
many  years  ago  the  commissioners  named  in 
Its  charter  organized  It  In  due  form,  and  that 
subsequently  certain  persons  were  chosen  di- 
rectors, who  still  continue  to  be  such;  that  a 
number  of  years  after  such  organization,  as 
the  appellants  contend,  these  same  commis- 
sioners convened  and>  received  snbscriptiona 
for  stock,  and  that  tbe  persons  so  subscrib- 
ing elected  the  appellants  to  be  directors. 
They  also  deny  the  legality  of  the  election  of 
tbe  directors  who  are  represrated  In  tbls  suit 
by  corporate  body.  The  status  of  these  par- 
ties Is  this:  Each  contends  that  the  election 
of  directors  relied  upoa  by  his  opponent  is 
Invalid  for  the  want  of  a  legal  organisation 
of  the  corporate  Ixtdy  at  the  time  of  choos- 
ing, respectively,  such  officers.  No  one  who 
examines  the  case  with  the  least  care  can 
have  any  doubt  upon  this  subject  There  Is 
no  ground  nor  hint  of  any  adventitious  cir- 
cumstance laying  a  further  Jurisdictional 
foondation.  If,  therefore,  the  court  of  chan- 
cery bad  rightful  cognizance  of  the  contro- 
versy before  us.  It  was  because  that  court 
has  the  power  to  arbitrate  between  rival 
claimants  to  corporate  office.  A  Jurisdiction 
resting  on  this  single  basis  was  asserted  and 
exercised  In  the  present  case  in  the  inferior 
court  and  the  Inquiry  now  arises,  can  that 
course  of  law  be  vindicated?  It  does  not 
seem  possible  to  doubt  that  this  contusion 
>nsc  stated  stands  exposed  to  everything  that 
bad  preceded  U  In  the  shape  of  judicial  dect* 


slon  and  Judicial  declaration.  Tbe  rule  as 
decided  and  eiqiressed  was  that  a  court  of 
equity  could  not  Inquire  Into  the  legality  of 
an  existing  corporation,  except  when  such 
Inquiry  arose  collaterally  In  a  case  within 
Its  cognizance,  and  that  a  dispute  touching 
the  ^ectl(Mi  of  directors  did  not  per  se  con- 
stitute such  a  case.  This  doctrine  Is  not 
only  explicitly  stated,  but  is  Just  as  explicit- 
ly enforced,  by  decree  in  the  case  of  Owen  v. 
Whltaker,  20  N.  J.  Eq.  122.  Tbe  nature  of 
the  controversy  in  that  Instance  was  not 
merely  similar  to,  but  was  in  all  respects  iden- 
tical, with  that  now  present  in  this  appeal, 
so  that,  if  the  present  decision  should  be  af- 
firmed by  this  court  as  an  Inevitable  con- 
comitant the  reported  dedakm  would  be  re- 
pudiated as  a  precedent 

The  facts  to  which  tbe  adjudication  now 
referred  to  applied  have  been  carefully  col- 
lected and  stated  in  the  elaborate  and  very 
lucid  brief  of  the  counsel  of  the  appellants, 
and  may  be  thus  summarized,  viz.:  By  the 
act  Incorporating  tbe  Sussex  County  Rail- 
road Company  16  persons  were  nominated 
as  incorporators  and  commissioners.  Tbe 
capital  stock  of  the  company  was  fixed  at 
$175,000.  The  commissioners  gave  notice, 
opened  books,  and  received  subscriptions  to 
an  amount  exceeding  (176,000,  and  there- 
upon apportioned  the  stock  among  all  the 
subscribers.  A  controversy  arose  as  to  the 
right  to  make  such  apportionment  The  per- 
sons who  subscribed  for  the  first  9175,000 
of  stock  claimed  that  they  were  entitled  to 
the  full  amotmt  of  their  respective  subscrlp- 
tioiu,  and  that  all  tbe  subscriptions  made 
in  excess  of  such  amount  were  void.  The 
two  classes  of  stockholders  thweupon  elect- 
ed two  boards  of  directors,  and  a  bill  was 
filed  by  one  class  of  stockholders  and  di- 
rectors against  the  other  class  of  stockhold- 
ets  and  directors  to  ascert^  which  party 
were  the  true  stockholders  and  directors.  It 
will  be  observed  from  this  statement  that 
the  issue  was  whether  a  court  of  equity  was 
the  aptHTOptiate  tribunal  to  adjudge  of  the 
legality  of  these  two  several  ^ectloos,  and 
that  is  precisely  what  has  been  done  In  the 
present  case.  Nor  is  there  a  particle  of 
doubt  with  respect  to  what  Chancellor  Za- 
briskle,  who  decided  the  case,  considered  the 
Issue  before  him,  nor  with  respect  to  the 
rule  that  was  applied  in  disposing  of  such 
Issue.  He  thus  certainly,  In  very  plain 
terms,  states  the  problem  he  is  called  upon 
to  solve.  He  says:  "The  first  qoestlon  In 
the  cause  Is  wherther  the  court  has  Jurisdic- 
tion to  determine  whetbor  an  election  of  the 
directors  of  a  private  corporation  has  been 
legally  held,  and  whether  certain  persons 
claiming  to  be  and  acting  as  directors  are 
such;"  and  In  deciding  this  question  he 
declares  emphatically:  "This  court  has  no 
Jurisdiction  to  determine  the  validity  of  this 
Section,  or  the  right  of  tbe  directors  elect- 
ed to  hold  and  exercise  the  office  of  directors; 
and  therefore  can  grant  no  r^ief.  that  la 
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merely  Inddent  to  tbat  power,  sacb  as  to 

restrain  tfae  directors  from  acting  aa  such." 
It  lias  not  been  observed  how  It  can  be  rea- 
sonably deemed  that  this  decisi(m  la  as  ap* 
pllcable  to  the  facts  now  before  this  court 
as  it  was  to  the  facta  which  led  to  It  As 
we  think,  the  two  cases  are  not  to  be  differ- 
entlated  by  the  existence  of  immaterial  dis- 
tinctions with  respect  to  mere  forme  of  pro- 
cedure. The  clrcumstancea  that  in  the  re- 
ported  case,  unlike  the  present  proceeding, 
the  corporation  was  not  the  complainant, 
and  some  of  the  prayers  of  the  bill  are  va- 
riant from  these  In  the  blU  before  ns,  are 
obviously  Insignificant  disagreements,  for 
they  neither  did  nor  conld  afFect  the  Judg- 
ment In  the  reported  case  the  chancellor 
declared  that  he  had  no  Jurisdiction  to  deter- 
mine whether  an  election  of  a  private  cor- 
poration has  been  legally  held,  and  that  he 
bad  no  power  to  restrain  the  defendants 
from  acting  as  such;  and  In  the  present  case 
his  honor,  the  vice  chancier,  has  adjudged 
that  he  has  the  capacity  to  entertain  such  a 
controversy,  and,  accordingly,  has  restrained 
the  defendants  from  exwcising  their  alleged 
office.  It  does  not  Beem  possible  to  avoid  the 
conclusion  that  in  the  present  Inquiry  the 
decision  tn  Owen  t.  Whitaker  Is,  with  the 
utmost  ocactness,  directly  In  point,  and  as 
It  Is  the  expression  of  the  opinion  of  a  very 
great  and  experienced  Jurist,  and  has  ex- 
isted, and  has  been  approved  of,  for  over 
20  yeatB,  it  cannot  be  hastily  pushed  asidei 
for  all  that  can  be  done,  in  the  presence  of 
snch  a  precedent.  Is  to  follow  It  or,  after  full 
consideration  and  on  the  most  stable 
grounds,  to  reveiw  it  In  deciding  the  case 
of  Owen  V.  Whitaker  It  Is  held  tbat  the 
statute  laws  of  this  state  provide  an  am- 
ple remedy  for  the  injury  complained  of, 
and  the  forty-fourth  section  of  the  corpora- 
tion act  (Revision,  p.  l&l)  was  particularly 
referred  to.  That  provision  Is  in  these 
words,  viz.:  "It  shall  be  the  duty  of  the 
supreme  court,  upon  the  application  of  any 
person  or  persons,  or  a  body  corporate,  who 
may  be  aggrieved  by,  or  may  <;ompialn 
3f  any  Section,  or  any  proceeding,  act  or 
matter,  in  or  touching  the  same  reasonable 
notice  having  been  given  to  the  adverse  par- 
ty or  to  those  who  are  to  be  affected  thereby, 
of  such  intended  application  to  proceed  fully 
with  and  In  a  summary  way,  to  hear  the  affi- 
davits, proofs  and  allegations  of  the  pai'tles 
or  otherwise  Inquire  Into  the  matter  or  causes 
of  complaint  and  thereupon  establish  the 
election  so  complained  of  or  to  order  a  new 
election,  or  make  snch  order  and  give  snch 
relief  In  the  premises  as  right  and  justice 
may  appear  to  said  supreme  court  to  re- 
quire; provided,  that  said  supreme  court 
may  If  the  case  shall  appear  to  require  it, 
either  order  an  issue  or  issues  to  be  made 
up  In  such  manner  and  form  as  the  supreme 
court  may  direct  In  order  to  try  the  respect- 
ive rights  of  the  parties  who  may  claim  the 
same  to  the  ofilce  w  offices,  or  franchise  la 


question,  or  may  give  leave  to  ohlMt,  or  di- 
rect the  attorney  general  to  exhibit,  one  cr 
more  lnf<Hrraation  or  Informations  in  the  ns- 
ture  of  a  quo  warranto  in  the  premises." 
The  chancellor,  In  d^iying  the  jurisdiction 
of  his  coiu^  to  deterfnine  the  validity  of  ao 
election  of  directors  of  a  private  corpora- 
tion, describes  this  act  as  a  "summary  and 
efficient  proceeding,"  created  for  the  very 
purpose  of  determining  the  dispute  before 
him;  and  be  cites  the  case  of  Mlckles  t. 
Bank,  U  Paige,  124,  in  which  Cbancenor 
Walworth,  passing  on  the  same  jurisdiction- 
al question,  as  well  as  on  the  efficacy  ot 
an  Identical  New  York  statute,  says:  Tbe 
question  as  to  the  validity  of  the  Section  of 
Q.,  W.,  and  S.  as  trustees  does  not  appear 
to  be  a  proper  subject  of  equitable  cogni- 
sance. The  legislature  has  provided  a  sum- 
mary remedy,  by  an  application  to  the  so- 
preme  court  to  set  aside  the  election  of  these 
directors  If  it  is  Illegal;  that  court  therefore, 
is  the  proper  tribunal  to  set  aside  the  elec- 
tion, if  It  has  not  been  in  conformity  to  law." 
In  the  subsequent  case  of  Johnston  t.  Jones. 
23  N.  J.  Eq.  216,  Chancellor  Zabrtskle  relto-- 
ates,  with  emphasis,  the  doctrine  declared 
by  him  in  Owen  v.  Whitaker,  and  discrtm- 
Inates  between  the  cases  in  which  the  Juris- 
dictional foundation  Is  laid  simply  In  tbe 
averment  aa  in  the  instance  we  are  no^r 
considering,  and  that  other  class  in  which 
snch  question  comes  in  collaterally,  in  the  de- 
terminatlim  of  matters  over  which  equity  has 
direct  cognizance.  This  distinction  is  In- 
disputable, and  Is  recognized  in  every  au- 
thority tbat  bas  been  noticed,  and  Is  nowhere 
more  plainly  dedared  than  In  the  case  just 
cited.  After  repudiating  in  express  terms 
the  theory  that  a  court  of  equity.  In  a  direct 
procedure  for  that  purpose,  can  Inquire  In- 
to the  question  of  the  right  to  an  ofllce,  or 
as  to  the  regularity  of  a  corporate  dection. 
the  very  able  chancellor  then  proceeds  to  set 
out  the  ground  on  which  he  vindicates  bis 
right  to  take  charge  of  the  controversy.  He 
says:  "That  the  defendant  obtained  an  office 
claimed  by  him  in  a  corporation  by  an  elec- 
tion procured  to  be  held  by  him  by  fraud, 
by  breach  of  trust  and  a  positive  agreement 
by  concealment  and  treachery,  confers  on  a 
court  of  equity  Jurisdiction  to  Inquire  into 
tbe  validity  of  snch  an  election,  for  the  pur- 
pose of  restraining  the  acts  of  the  defend- 
ant and  other  persons  claiming  oflSce  by  such 
election;  that  equity  had  Jurisdiction  of  tbe 
question  of  the  legality  of  one  of  these  elec- 
tions, when  such  question  arises  Incideutallj 
to  the  decision  of  fraud  or  breach  of  trust,— 
will  be  denied  by  no  one  versed  In  the  law; 
and  this  Is  what  this  particular  case  enun- 
ciates. But  bow  such  a  doctrine  has  sdt 
tendency  to  support  the  hypothesis  on  whicb 
the  present  decree  bas  been  rendered  is  not 
apparent"  This  view  of  the  law  of  this 
subject  thus  expressed  by  Chancellor  Za- 
brtskle, bas  received  the  weighty  approrni 
of  the  late  Vice  Gbancellor  Van  Fleet  la 
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the  case  of  Mechanics*  Nat  Bank  of  Newark 
V.  Bnrnct  Mannrg  Co.,  82  N.  J.  Eq.  23S,  this 
vety  dlstlngnlsbed  Jurist  si^a:  "A  court  of 
equity  has  no  Jurisdiction  to  pass  upon  the 
Talidity  of  the  election  of  the  officers  of  a 
private  carp(M*atlon.  and  pronounce  Judgment 
of  amotion  against  them.  Owen  t.  Whltp 
aker.  20  N.  J.  Eq.  122.  But  where  the  ques- 
tion of  the  right  or  power  of  an  officer  to 
repres^t  or  bind  a  corporation  arises  Inci- 
dentally in  the  course  of  a  suit  of  which 
this  conrt  may  properly  take  cognizance, 
and  it  becomes  necessary  to  look  Into  the 
to^lity  of  his  election  and  the  Talidtty  of 
his  title,  in  ordw  properly  to  determine  the 
rights  of  the  parties,  this  court  will  pass 
upon  his  title  &nd  capacity,  as  It  would  upon 
any  other  question  of  law  or  fact  necessarily 
arising  In  the  due  determination  of  an  ac- 
tion.   Johnston  v.  Jones,  23  N.  J.  Eq.  216." 

In  the  opinion  of  this  conrt,  the  Jnrisdlc- 
tlonai  rule  Is  properly  and  accurately  de- 
lioeated  in  the  decisions  thus  referred  to. 
The  question  of  the  right  to  corporate  office 
or  franchise  is  purely  a  legal  one.  It  seems 
to  have  always  been  so  regarded.  It  is  many 
years  since  the  subject  was  examined  by 
Chancellor  Kent,  who.  In  the  leading  case  of 
Attorney  General  v.  Utlca  Ins.  Co.,  2  Johns. 
Ch.  371,  said  that  "the  charge  of  the  osurpa- 
tlon  of  a  franchise  has  so  frequently  oc- 
curred, and  the  remedy  by  Injunction  Is  so 
convenient  and  sammary,  that  the  Jurisdic- 
tion of  this  court  would  have  been  pinced 
l)eyond  all  possibility  of  doubt,  and  have 
licen  distinctly  announced  by  a  series  of 
precedents.  If  any  such  general  Jurisdiction 
existed.  But  I  have  searched  in  vain  for  this 
authentic  evidence  of  such  a  power.  The 
precedents  are  all  in  the  king's  bench,  and 
Kyd  cites  nearly  a  hundred  instances,  with- 
in the  last  cesitory,  of  informations  filed  in 
the  king's  bench  to  call  in  question  the  ex* 
erclse  of  a  franchise."  It  does  not  appear 
that  the  principle  thus  authoritatively  de- 
clared In  this  series  of  decisions,  and  in  in- 
Suential  dicta,  has  ever  been  rejected  or 
challenged,  except  In  the  case  now  under  re- 
new, and  It  may  be  In  that  of  Van  Dyke  v. 
Stout,  8  N.  J.  Eq.  344.  This  latter  decision 
was  properly  treated  by  Chancellor  Za- 
brlskle  In  Owen  v.  Whitaker  as  of  no  ac- 
count. It  was  decided,  with  respect  to  the 
facts,  on  an  incidental  motion;  and  the  chan- 
cellor in  determining  the  matter  does  not 
appear  to  have  bad  tbe  faintest  suspicion 
that  he  was  treading  on  Jurisdictional 
;:round  that,  to  say  the  least  of  It,  was  un- 
st.nble.  It  Is  probable  that  It  was  considered 
to  be  a  case  of  frand.  As  an  aatborlty  on 
tiie  point  now  being  consid^ed  tbe  case  Is 
worthless.  In  conclusion.  It  Is  sufficient  to 
say  that  the  entire  weight  of  authority  is,  In 
oar  opinlCHi,  imposed  to  the  theory  on  which 
the  decree  appealed  from  was  based;  and« 
Indeed,  if  there  were  no  precedents  relating 
to  tbe  subject,  our  conclusion,  on  general 
principles,  would  have  been  adverse  to  the 


Jnrlsdlctloii  exercised  In  the  iwesent  instance. 
The  controrersy  Is  exclusively  a  legal  one; 
It  has  no  trace  of  anything  to  put  It  within 
the  cognizance  of  an  equitable  tribunal;  and 
the  remedy  at  law  Is  more  complete  than  any 
other.  The  futility  of  a  proceeding  in  equity 
is  perfectly  manifest  The  preset  decree 
does  not  vacate  tb'e  offioes  In  question.  It 
ties  the  hands  of  tbe  defendants,  but  leaves 
them  in  their  offices;  and.  If  the  decision 
had  been  in  their  favor,  a  decree  to  that  ef- 
fect would  have  been  as  useless  as  so  mnc^ 
blank  paper.  It  would  have  left  the  dispute 
between  these  two  sets  of  directors  absolute- 
ly untouched,  for  in  that  Utigstlon  the  deter- 
mination of  the  court  in  this  proceeding 
would  not  have  been  legitimate  action,  for 
tbe  class  of  directors  who  have  puAed  to 
the  front  the  corporation  as  the  domlnus 
lltos  are  not  parties  to  the  present  bllL  In 
contrast  to  a  legal  course  so  uncertain  and 
tn^ectnal.  If  we  turn  to  tbe  provision  of  the 
statute  above  referred  to  It  will  be  observed 
that,  In  our  entire  system  of  law,  no  remedy 
exists  that  IB  more  simple  and  complete. 
In  short,  we  regard  the  rule  of  law  applica- 
ble to  the  Juncture  before  us  as  settled  by 
an  unbroken  series  of  decisions,  and  It  Is 
obviously  so  regarded  by  the  text-writers. 
It  Is  thus  enunciated  by  Spelling  in  his  late 
work  on  Private  Oorp(»*atlonB  (section  396): 
"A  court  of  equity  will  not  entertain  juris- 
diction of  a  suit  Jhe  purpose  of  which  is 
merely  to  test  the  legality  of  the  election  of 
directors,  or  to  secure  an  officer  of  a  corpora- 
tion who  is  in  actual  possession;  yet,  where 
the  question  arises  incidentally  and  collater- 
ally, in  a  suit  rlgbtiy  filed  for  another  pur- 
pose, the  court  will  decide  It."  Taylor  also 
states  the  rule  In  the  same  way.  Tayl.  Prlv. 
Corp.  {  3S1.  These  texts  are  warranted  by 
a  number  of  autbwlties  dted  in  the  notes. 
Let  the  decree  appealed  from  tw  revised, 
and  the  bill  dismissed. 


STATE  V.  SAWYER. 
(Supreme  Court  of  Vermont.  Addison.  Tan.  7, 

1895.) 

Iktoxioatixo  Liquors  —  Illroal  Salss  —  Fhiob 

Conviction. 

1.  The  «dmIs«ion  of  a  question  objected  to 
will  not  be  considered  on  appeal,  where  no  eX' 
oeptlon  la  talten  to  its  adniiHion.  • 

2.  St  1888,  No.  42,  provides  that  if  a 

Eerson  sella,  furnishes,  or  gives  away,  or  owns, 
eeps,  or  poeaesses,  with  intent  to  sell,  famish, 
or  give  away,  intoxicating  ligaors,  in  violation 
of  law,  he  BoaH  forfeit,  for  each  offense,  upon 
the  first  convIctioD,  etc.,  and  increases  the  pen- 
alty for  a  second  conviction.  Held  that,  on  a 
conviction  for  possening  liquor  With  intMit  to 
Bell  it,  a  prior  conviction  of  selling  will  warrant 
the  infliction  of  the  Increased  penalty. 

Exceptions  from  Addison  county  court; 
Start,  Judge. 

Daniel  Sawyer  was  c<mvlcted  of  keeplii|[ 
Intoxicating  Uquor  with  Intent  to  Bell  It  lo 
v1(dati<«  of  law,  and  excepts.  Atthrsiwd.  . 
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In  reference  to  the  admission  of  teatlnKmy, 
the  exceptions  stated:  "The  state,  In  order 
to  show  whether  the  Ilqnor  and  contents  cA 
the  hottles  so  found  were  Intoxicating,  Im- 
proved as  a  witness  said  town  Uqnor  agent, 
who  was  asked  the  following  qnestliKi: 
'Question.  Did  Mr.  Cobb,  the  deputy  sheriff, 
deliver  to  yoa,  last  December,  some  bottles 
and  barrels  of  bottles?*  Which  qnratlon  was 
seasonably  objected  to  and  admitted."  The 
ofber  qucMrtion  decided  appears  In  the  opiD- 

F.  L.  Flab.  State's  Atty.  J.  M.  Slade,  for 
respondeoL 

THOMPSON,  J.  1.  No  exception  was  tak- 
en to  the  admission  of  the  question  objected 
to  by  the  reipondent,  and  therefore  the  rul- 
ing of  the  county  court  cannot  be  passed 
upon  by  this  court 

2.  The  Information  charged  the  re^ndrat 
with  keeping  and  possessing  intoxicating  li- 
quor with  Intent  to  sell  and  furnish  the  same 
In  violation  of  law,  and  also  alleged  his  prior 
convlctlDn  for  selling  and  furnishing  Intox- 
icating liquor  c<»itrary  to  law.  On  trial,  the 
record  of  such  prior  convlctloa  was  admitted 
In  evidence  to  enhance  the  sentence,  against 
the  respondent's  exception.  The  respondent 
was  found  guilty  by  the  jury  as  of  a  sec(Hid 
conviction.  Judgment  rendered  upon  the  ver^ 
diet,  and  respondent  sentenced  to  Imprison- 
ment In  the  house  of  correction  for  90  days, 
and  to  pay  a  fine  of  $200  and  coats  of  prose- 
cution, with  the  altematiTe  s^tence,  to 
which  he  excepted.  The  respondent  contends 
that  the  conviction  should  be  set  aside  be- 
cause of  the  admission  in  evidence  of  the 
record  of  his  prior  conviction  for  selling  and 
famishing,  and  insists  that  only  a  record  of 
his  conviction  for  keeping  with  intent  to  sell 
and  furnish  could  be  admitted  in  this  prose- 
cution to  increase  the  pmalty.  S.  L.  |  3802, 
as  amended  by  St.  1888.  No.  42,  $  1.  Is  as 
follows:  "If  a  person  by  himself,  clerk, 
servant  or  agent,  sells,  furnishes  or  gives 
away,  or  owns,  keeps  or  possesses  with  In- 
tent to  sell,  furnish  or  give  away  Intoxicating 
liquor  or  elder,  in  violation  of  law,  he  shall 
forfeit  for  each  offence  to  the  state,  upon  the 
first  conviction,  not  less  then  five  nor  more 
than  cme  hundred  dollars  and  may  also  be 
imprisoned  In  the  discretion  of  the  court,  not 
more'than  thirty  days;  upon  the  second  and 
each  subsequent  conviction,  not  less  than  ten 
nor  more  than  two  hundred  dollars  and  shall 
be  imprisoned  not  leas  than  one  month  nor 
more  than  one  year."  This  statute  does  not 
impose  the  increased  penalties  for  a  second 
or  subsequent  conviction  for.  the  same  of- 
fense, but  for  a  second  or  subsequent  con- 
viction for  selling,  furnishing,  or  giving  away, 
or  owning,  keeping,  or  possessing,  with  in- 
tent to  sell,  furnish,  or  give  away.  In  viola- 
tion of  law.  Intoxicating  ilqnor  or  cider  in 
violation  of  the  act  These  are  dlfferait  forms 
of  committing  the  same  legal  offense,— violat- 


ing the  act  In  thus  holding,  we  follow  State 
v.  Haynes,  86  Vt.  067.  which  in  principle  l> 
decistve  of  this  case.  A  conrictlon  tar  violat- 
ing the  statute  in  me  of  these  t<»rms  is  avail- 
able to  enhance  the  penalty  on  a  subeeqneDt 
conviction  for  a  violation  in  another.  As  wu 
said  by  Poland,  O.  J.,  in  State  v.  Hayii<«. 
supra,  "it  Is  equally  within  the  Intent  aati 
purpose  of  the  law  to  punish  offenders  so  in- 
corrigible and  hardened  as  not  to  desist  ofttf 
one  chastisement  for  their  breach  of  law." 
Judgment  that  there  Is  no  error  in  the  pro- 
ceedings of  the  county  court,  and  that  n- 
qwndent  take  nothing  by  his  exceptioiis.  Iiet 
execution  of  sentoice  be  daoA 


WBSTERN  UNION  TEL.  CO.  v.  BULLABD. 

(Snpreme  Court  of  Vermont.  Caledonia.  Fek 
16,  1S05.) 

iHraRonOR— THUMUra  LunS—COXBBKT  TO 
OONSTBUOnOIt-- BSTOPPItr-XtlOBinB. 

1.  In  an  actton  to  enjoin  a  luidowner  from 
Interfering  with  the  placing  of  telegraph  poW 
in  front  of  his  land,  it  appeared  that  plaintiff 
bad  maintained  its  line  on  a  highway  in  fnmi 
of  the  land,  and  that  the  posts  thereof  beeomiu? 
nosafe,  the  village  trustees  directed  the  compftof 
to  replace  them,  and  that  the  company  under- 
took to  erect  new  poles  on  the  line  on  which  the 
old  poles  had  stood.  The  trustees  informed  de- 
fendant of  the  iHToposed  plan,  and  he  consented, 
and  Oki  company  proceeded  with  the  work. 
Defendant  objected  to  some  poles  wliich  it^was 
proposed  to  place  In  front  of  his  land,  anu  se- 
lected others,  which  he  said  wen  sstuftietoiT. 
and  these  pMntlff  set  Defendant  then  had  one 
of  the  poles  cut  down,  and  warned  plainiiS's 
agents  not  to  proceed  further,  threatening  u 
remove  any  polee  erected;  but  later  he  with- 
drew his  objection,  and  the  line  of  poles  oppn- 
site  bis  premises  was  completed,  and  cross  annt 
nailed  tnereon.  Hcttl,  that  defendant  was  es- 
topped to  object  to  the  completion  of  the  line. 

2.  The  grantiag  of  permission  to  a  telegraph 
company  to  construct  Its  line  in  front  of  one** 
land  on  a  highway,  the  fee  of  which  is  In  tbe 
public,  gives  a  mere  license,  and  not  an  ease- 
ment 

Appeal  in  chanoeiT>  Caledonia  county;  Ty- 
lect  Cbancdlor. 

Bill  by  the  Western  Unkm  Telegraph  Com- 
pany against  O.  B.  Bullard  to  enjoin  defend- 
ant from  Interfering  with  the  oonatnictloQ  of 
a  telegra{)h  Une  tuppoAte  defendant's  prem- 
ises. A  decree  was  rendered  tor  orator,  aoii 
defendant  appeals.  Affirmed. 

The  antor  prayed  tbat  the  defendant  be 
perpetually  enj(^ed  trom  interfering  with 
ita  telegraph  line  opposite  his  premises,  and 
for  gennal  relief.  The  bill  alleged  that  the 
d^endant  had  partially  destnyed,  and  pro- 
posed to  entirely  destroy,  the  oratw*s  Ihie. 
unless  restrained,  and  tbe  master  fotmd  that 
tbe  damages  occasioned  by  what  tbe  defend- 
ant had  done  b^re  the  granting  of  the  tem- 
porary injunction  w»«  $40.  The  facts  fnlly 
appear  in  the  opinion. 

Harry  Blodgett,  W.  P.  Stafford,  and  Bates 
&  May,  for  orator.  Dunnett  ft  Nelaon,  for 
defendant.  ^  . 
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TYLER.  J.  The  report  of  the  special  mas- 
ter has  practically  settled  the  matters  In  con- 
troversy In  this  suit  Acts  1888,  No.  32, 
which  Is  an  amendment  of  section  S633,  R. 
L.,  gives  telegraph  and  telephone  companies 
Che  right  to  cons  tract  and  maintain  their 
lines  upon  any  highways  in  this  state,  though 
not  to  interfere  with  the  putdic  use  of  such 
bt^hways.  It  being  found  desirable  to  erect 
this  line  along  the  street  of  a  Tillage,  and  in 
front  of  and  near  the  defendant's  residence, 
sut>stantially  where  the  old  line  stood,  it  was 
Us  right,  under  section  3635,  R.  L..  to  apply 
to  the  Tillage  trustees,  who  were  empowered 
to  determine  through  what  streets,  and  in 
what  manner,  the  line  should  pass.  Though 
the  defendant  did  not  apply  to  these  officers, 
"the  location  and  the  manner  of  replacing 
and  reirairlng  the  line  was  adopted  upon  con- 
ference between  the  orator  and  the  trustees, 
•  •  •  and  the  trustees  approTed  of  the 
worl£  as  it  progressed."  The  defendant's 
l>remlses  constituted  a  fine  residential  prop- 
erty fronting  on  this  street,  and  he  desired 
to  cuItlTate  his  grounds,  which  commanded 
an  extended  and  picturesque  Tiew,  and  make 
the  place  a  model  of  t>eauty.  His  counsel 
«Hiteiid  that,  as  It  was  found  that  the  line 
caused  some  damage  to  the  property,  the 
orator  should  have  proceeded  under  section 
3637,  R.  Lo,  which  iBOTidee  that  the  select- 
men shall  In  such  cases  appraise  the  damage 
before  the  line  is  erected.  This  should  haTe 
been  done.  If  the  def^dant  objected  to  the 
erection  of  the  line.  Upon  this  subject  the 
master  finds  "that  the  poles  and  wires  do 
Interfere  somewhat  with  the  defendant's 
shade  trees,  but  that  results  from  the  fact 
that  the  trees  OTerlap  a  public  street";  that 
ttie  poles  "do  somewhat  mar  the  beauty"; 
that  "the  outloolc  is  Interrupted";  and  that 
there  was  some  trimming  of  the  branches  of 
the  trees  that  oTerhung  the  street  He  also 
finds  tlut  the  manner  of  construction  of  the 
line  was  reasonable  and  proper,  and  that  the 
trimming  was  of  the  smaller  twigs,  and  was 
carefully  and  property  done.  It  was  held  In 
Rngg  T.  Telegraph  Co.,  66  Vt  208,  28  Atl. 
1036,  that  this  section  was  to  be  construed. 
In  the  light  of  the  preceding  sections,  to  mean 
that  the  selectmen  were  not  to  assess  dam- 
ages In  the  cases  named  in  the  section,  ex- 
cept when  objections  were  made. 

The  findings  are  that  the  old  posts  had  be- 
come  dilapidated,  nnsightly,  and  unsafe; 
that  the  trustees  bad  made  complaint  thereof 
to  the  company,  which  undertoolc  to  replace 
the  old  line  with  a  new  one  on  the  southern 
side  of  Eastern  aTenue;  and  that  the  loca- 
tion was  agreed  npon.  Before  anything  was 
(tone  the  trustees  informed  the  defendant  of 
the  proposed  plan,  with  its  material  details, 
to  which  he  gaTe  his  consent  The  agent  of 
the  company,  relying  thereon,  proceeded  to 
prosecute  the  work;  erected  poles  on  the  aTe- 
nue as  far  as  the  defendant's  estate,  and  one 
pole  opposite  thereto.  Other  poles  were  left 
•tpoa  the  ground,  and  holes  were  dug  for 


them,  when  the  defendant  objected  to  those 
selected  to  stand  on  each  side  of  his  drive- 
way, and  was  allowed  to  select  others,  which 
he  did,  and  said  they  were  satisfactory  to 
him.  The  orator's  agents  then  set  these  two 
poles  in  the  line,  and  the  next  morning  the 
defendant  directed  his  man  to  cut  down  one 
of  them,  warned  the  agents  not  to  proceed 
further,  threatened  violence  if  they  should 
do  so,  and  gave  notice  ttiat  he  should  remorv 
the  poles  as  fast  as  they  were  erected.  Later 
In  the  same  day,  npon  a  conference  with  the 
trustees,  he  withdrew  his  objection,  and  said 
that  be  would  not  object  further,  whweupon 
the  line  of  poles  opposite  his  premises  was 
completed,  and  the  cross  arms  were  nailed 
on  and  prepared  for  the  wires.  This  was  on 
Saturday.  Sunday  night  he  proposed  to  one 
of  the  trustees  to  nm  the  line  In  the  rear 
of  his  bnlldings,  and  notified  the  trustee.  In 
behalf  of  himself  and  daughters,  "that  he 
would  not  Iiave  any  lines  or  telegraph  poles 
and  wires  in  front  of  his  premises."  This 
was  communicated  to  the  company's  agents 
who  had  the  work  in  charge.  Early  Monday 
morning  the  company's  agents  strung  two 
wires  upon  the  arms,  and  later  in  the  day, 
by  the  defendant's  directions,  one  arm  was 
sawed  off  and  one  pole  was  cat  down,  which 
acts  were  the  cause  of  procuring  the  injunc- 
tion. So  it  appears  that  nothing  was  done 
about  erecting  the  line  In  front  of  the  de- 
fendant's premises  without  his  Consent,  ex- 
cept stringing  the  wires  Monday  morning. 
It  is  fotmd  that  the  orator  was  a  corpora- 
tion which,  for  many  years  prior  to  1880, 
and  ever  since,  has  operated  a  telegraph  line 
along  the  Passnmpaic  Division  of  the  Boston 
dc  Maine  Railroad,  from  Newport  to  St. 
Johnsbtiry,  and  thence  connecting  with  the 
principal  cities  of  the  country.  The  com- 
pany's office,  since  ISSO,  had  been  In  Uniou 
Block,  on  Main  street  about  one  hundred 
rods  west  of  the  railway  station,  and  from 
It  poles  and  wires  ran  through  Eastern  ave- 
nue to  the  station.  From  this  office  the 
train-dispatching  messages  were  sent  and  it 
was  also  for  the  accommodation  of  the  gen- 
eral public.  The  defendant  had  given  the 
orator's  agents  permission  to  do  all  that  had 
been  done,  down  to  the  stringing  of  the 
wires.  They  had  acted  on  his  consent,  and 
Incurred  expense.  In  view  of  the  facts 
stated,  his  ccmsent  was  Irrevocable  at  that 
stage  of  the  work,— certainly,  without  an  of- 
fer to  place  the  orator  in  statu  quo.  To  have 
prevented  the  completion  of  tbe  line  would 
have  operated  as  a  fraud  upon  the  orator. 
The  doctrine  of  equitable  estoppel  should  be 
appUed.  Clark  t.  Olldden,  60  Vt  702,  15 
Atl.  358,  and  cases  cited;  Ricker  t.  Kelly, 
1  Greenl.  117;  R«-Ick  t.  Kern.  14  Serg.  & 
R.  267.  In  Hudson  Tel.  Co.  v.  Jersey  City, 
4Q  N.  J.  Law,  303.  8  Atl.  123,  under  a  statute 
which  required  that  the  authorities  of  Incor- 
porated cities  and  towns  should  designate 
the  streets  In  which  telegraph  poles  and 
wires  should  be  placed.  It  was  held  tiiat  after 
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such  designation  by  fiie  defendants  common 
council,  and  the  erection  In  the  designated 
streets  of  from  KS  to  40  posti,  at  an  expense 
of  about  ^0  each,  and  an  expenditure  of 
some  other  moneys,  the  plalntlfTs  right  was 
Irrevocable;  that,  after  the  expenditure  of 
money  in  reliance  upon  such  designation,  the 
plaintiff  obtained  a  rested  right,  of  which  It 
could  not  he  deprived  by  a  subsequent  rev- 
ocation. There  Is  an  elaborate  discuaelou 
of  the  doctrine  of  parol  license  and  revoca- 
tion thereof  In  the  notes  to  Rerlck  v.  Kern, 
in  2  Am.  Lead.  Cas.  646,  677,  where  the 
editors  say  that  the  apparent  discrepancy  in 
the  numeroua  cases  considered  la,  after  all, 
chiefly  in  "the  form  of  the  remedy,  and  the 
forum  where  It  should  be  sought,  and  hardly 
extends  to  the  existence  of  the  right,  or  the 
Interpretation  of  the  principles  on  which  It 
rests.  Foster  v.  Browning.  4  R.  I.  47.  Every 
one  must  assent  to  the  position  taken  by 
Chief  Jnstlce  Gibson  In  Rertck  v.  Kern,  that 
equity  will  decree  a  speclflc  performance 
when  compensation  In  damages  would  be  In- 
adequate to  the  purposes  of  Justice,  and  that 
the  partial  execution  of  a  parol  agreement 
may  supply  the  want  of  a  writing,  and  with- 
draw the  case  from  the  operation  of  the 
statute  of  frauds.  *Nor  would  It  be  easy  to 
take  any  valid  exception  to  the  dictum  of 
the  same  Judge  In  Swartz  v,  Swartz,  4  Pa. 
St  353,  858,  that  when  the  revocation  of  a 
license  would  operate  as  a  fraud  a  chancellor 
will  turn  the  licensor  Into  a  trustee  ex  male- 
flclo  for  the  licensee,  on  principles  analogous 
to  those  which  apply  when  the  owner  of  land 
stands  by  and  allows  another  person  to  make 
Improvements  on  It  under  the  belief  that  he 
will  be  allowed  to  reap  the  fruits  of  his  labor 
and  expenditure."  In  Williams  v.  Morris, 
95  U.  S.  437,  It  Is  said:  "Where  one  of  two 
contracting  parties  has  been  Induced  or  al- 
lowed to  alter  his  position  on  the  faith  of 
such  contract,  to  such  an  extent  that  It 
would  be  a  fraud  on  the  part  of  the  other 
party  to  set  up  its  invalidity,  courts  of  equity 
hold  that  the  clear  proof  of  the  contract  and 
of  the  acts  of  part  performance  will  take 
the  case  out  of  the  operation  of  the  statute, 
if  the  acts  of  part  performance  were  dearly 
sncb  as  to  show  that  they  are  properly  ref- 
erable to  the  parol  agreement."  Chit  Cont. 
ee.  278;  2  Story,  Eq.  Jur.  i  761. 

The  defendant  further  contends  that  the 
legislature  cannot,  by  law,  subject  a  pub- 
lic street  to  this  use  without  compensation 
to  the  ownH*  of  the  abutting  land  for  dam- 
ages, and  tliat  it  was  In  this  view  ttiat  se<s 
tlon  8637  was  enacted.  It  has  been  a  con- 
troverted question  whether  the  use  of  a  street 
or  highway  for  a  telegraph  or  telephone  line 
imposes  a  new  burden  upon  the  land,  for 
which  the  owner  would  1>e  entitled  to  com- 
pensation. It  has  been  contended  on  one 
side  that  the  easement  of  the  highway  Is 
the  right  of  use  of  the  public  generally  for 
the  purpose  of  intercommunication,  not  only 
for  travel,  but  also  for  the  transmission  of 


Intelligence;  that  the  nse  of  the  telegraph, 
being  for  a  publle  pnrpme,  is  not  Incmi^- 
ent  with  the  oas  for  which  the  highway  wai 
dedicated.  On  the  other  band.  It  has  been 
argued  that  streets  and  highways  were  de- 
signed for  pnbllc  tzarel  and  transportation; 
that  they  were  dedicated  or  condemned  foi 
those  purposes,  and  that  their  use  tor  tbe 
transmission  of  Int^lgence  is  an  entirely 
different  nae^  and  could  not  have  been  crai- 
templated  when  tbe  land  was  taken.  Kea^ 
bey.  Elea  Wliea,  71.  The  defendant's  coqd- 
sel  have  referred  us  to  several  authorities  in 
siq;»port  of  the  latter  dalm,  but  In  nearly 
eveiT  cue  the  title  of  the  aggrieved  owner 
extended  to  the  center  of  the  street,  so  that 
the  structure  was  <m  his  land.  In  this  case 
It  Is  found  that  the  Bullard  property  W3:>  ; 
carved  out  from  land  of  Joseph  Falrbanlu. 
who  owned  where  the  avenue  now  is,  auO 
that  tiie  Bullard  title  extends  north  only  to 
the  soath  line  of  the  avenue,  which  was  laid 
btfore  the  defendant  acquired  bis  title,  and 
that  the  telegraph  line  Is  wholly  off  the  de- 
fiendanf s  land,  within  the  limits  of  the  are- 
nne.  Some  anthwltles  hold,  and  the  defend- 
ant contends,  that  the  rights  of  the  abutter, 
as  between  bim  and  the  public,  are  substan-  i 
tlally  the  same  whether  the  fee  Is  in  him. 
subject  to  the  pnbllc  use,  or  In  tbe  munlel- 
poUty,  in  trust  for  street  uses  prop».  DiiL 
Una.  Corp.  |  68a  Other  authorities  m.ike 
the  detunnlnatfre  question  whether  the  ftv 
is  In  the  landownv  or  In  the  pnbllc,  and  al- 
low compensation  In  tbe  former  case,  and 
dray  It  In  the  latter.  It  Is  unnecessary  to 
decide  these  questions  now,  for  the  reasoo 
that  whatever  rights  the  defendant  had  lie 
gave  np  by  his  cousrat  In  tbe  drcnmstan- 
ces,  there  vnis  no  occasion  for  the  selectmen 
to  assess  the  damages. 

It  appears  that  tbe  defendant  occupies  this 
land  as  tenant  by  the  curtesy,  and  claims 
that  his  consent  could  not  bind  his  chlldrea. 
who  hold  tbe  reversionary  interest,  and  wbo 
are  not  made  parties  to  the  suit  The  right 
conferred  was  not  an  easement  in  the  land. 
It  was  a  mere  license  to  do  a  certain  act 
along  the  street,  and  not  npoo  the  land  of 
the  reversioners. 

The  general  prayer  for  rdlef  In  a  bill  la 
chancery  Is  sufficient  to  obtain  all  relief  con- 
sistent with  the  general  frame  of  tbe  bill 
Danforth  v.  Smith,  23  Vt  247.  Under  this 
prayer,  and  to  prevent  a  multiplicity  of  snlts. 
upon  a  bill  to  restrain  a  trespass,  damagps 
may  be  awarded  for  Injury  from  the  tres- 
pass prior  to  the  Injunction.  1  Daniell.  Ch. 
Prac.  377,  notes.  It  is  said  In  Whipple  v. 
Village  of  Fair  Haven,  63  Vt.  221,  21  Afl. 
533:  "•  •  •  It  is  a  familiar  rule  that 
when  the  court  of  cbancory  has  Jurisdiction 
of  a  case  fen:  one  purpose,  it  will  retain  It 
for  all  other  purposes,  and  dispose  of  tbe 
whole  matter.  And  this  Is  a  salutary  rule, 
for  it  prevents  litigation,  and  to  end  that 
is  for  the  public  good."  Decree  afBrmeti, 
and  cause  remanded.  ^  . 
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I«A^'E  V.  SCAfJEL. 
<SQpreiiie  Gout  of  Vermont.   Fnnkltn.  Sept. 

30,  1891.) 

AcnOX  vox  NeBLIOEXCE— LeAKAOB  IK  PlPb- 

EVIDBKCB. 

In  defendant  s  room,  dirertly  above  plain- 
tiff's store,  there  waa  ti  wnsb  basin  connected 
with  the  waterworks,  which  had  an  outlet  large 
*-Qoiiph  to  carry  off  all  water  that  miiiht  run 
inti>  it.  Plaintiff,  npon  diacovering  water  leak- 
ing down  on  hii  goods,  found  that  defendant  bad 
left  the  faucet  open,  but  that  the  basin  was  not 
runuiug  over,  and  that  there  was  no  water  on 
the  floor.  Held,  ibat  plaintiff  could  not  recorer, 
there  b^ng  nothing  to  show  that  defendant 
knew  of  any  kak  beneath  his  ^oor,  or  that  it 
was  hia  dutr  to  repair  sndi  a  l&k. 

Exoepttons  fn»n  Fmnklin  cotmty  court; 
Ross,  Chief  Jndge. 

Action  on  the  case  by  Albert  F.  Lane 
against  George  A.  Scagel.  Plea,  the  general 
iBsnck  Verdict  and  ^dgment  for  the  plain- 
tiff. At  the  ckMB  of  tbe  teatlmony  the  de- 
fendant moved  tbe  court  to  direct  a  Terdict, 
for  that  ttaere  waa  no  evidence  tendinf  to 
show  n^lgnwe.  Tbla  the  coart  declined  to 
do,  and  tbe  defoidant  excited.  Bevwaed. 

H.  C.  Adams  and  Wilson  &  Hall,  for  plain- 
tiff.   FarringtOD  &  Poet,  for  defendant. 

START,  J.  This  Is  an  action  on  the  case, 
and  tbe  plaintiff  alleges  that  the  defendant 
so  negligently  used  a  certain  faucet  connect- 
ed with  the  St  Albane  Waterworks  as  to 
damage  bis  goods.  At  the  time  of  the  In- 
Jury  complained  of  tbe  plaintiff  occupied  the 
first  floor,  and  the  defendant  tbe  second 
floor,  of  a  bnllfflng  owned  by  O.  A.  Barton. 
Tlie  defendant  had  in  bis  room  a  hand  wash 
basin,  connected  with  the  St.  Albans  Water- 
works. It  bad  an  outlet  at  the  bottom,  and 
holes  through  the  aides  near  the  top,  to  carry 
away  the  waste  water.  The  outlet  which 
was  open  at  the  time  the  plaintiff  claims  his 
cooda  were  damaged,  was  sufficiently  large 
to  carry  off  all  tbe  water  that  would  run  into 
the  baaln.  The  plaintiff,  on  going  to  his 
store  on  the  morning  of  November  1,  1892, 
found  water  running  through  the  ceiling 
from  the  floor  above.  At  this  time  It  was 
found  that  water  was  running  from  the 
fancet  Into-  the  baain  In  tbe  defendant's  room. 
The  baaln  was  not  running  over,  and  there 
was  no  water  on  tbe  floor.  This  evidence 
did  not  t&id  to  show  that  the  defendant  waa 
gailt>-  of  negligence,  and  the  court  should 
hare  ordered  a  verdict  for  the  defendant 
Tlie  outlet  of  tbe  basin  was  sufflcient  to 
carry  off  all  the  water  that  would  run  from 
the  fancet  and  it  doea  not  appear  that  It 
did  not  80  carry  It  off  at  tbe  time  of  tbe  ln< 
Jury  complatoed  of.  It  does  not  appear  that 
there  was  any  defect  In  the  basin  or  pipes 
in  the  defendant's  room.  Negligence  cannot 
be  luf erred  from  tbe  fact  that  the  faucet  was 
open.  In  leaving  tbe  faucet  ostBU,  and  al- 
lowing the  water  to  run,  tbe  defendant  vras 
uMog  tt  f&r  the  panose  for  which  It  wos 
intended.  Snch  arrangements  are  for  use  In 
v.mA.no.4— 19 


mpplTlng  water,  and  it  wai  error  to  leave 
tbe  Jury  at  liberty  to  Inf^  negligence  from 
the  fact  that  the  defoidant  allowed  water 
to  mn  into  a  baaln  tliat  had  an  outlet  of 
sufflcient  capacity  to  carry  It  off.  There  la 
nothing  In  the  evidence  that  tends  to  show 
that  the  construction  and  arrangemwit  ot 
the  plumbing  on  the  defendant's  fioor  wu 
not  all  that  waa  required  to  guard  against 
damage  from  water  to  tbe  occupant  below. 
If  any  Inference  can  be  drawn  from  the  evi- 
dence, it  la  that  the  water  escaped  from  the 
pipe  after  It  passed  through  tbe  floor  occu- 
pied by  the  defWdant  If  snch  Inference 
can  be  legitimate  drawn  from  the  facts, 
the  plaintiff  was  not  entitled  to  go  to  tbe 
Jury;  for  It  does  not  appear  tiiat  the  defend- 
ant knew,  or  bad  reason  to  believe,  that 
there  was  any  defect  in  the  pipe  below  the 
floor  occupied  by  blm,  nor  does  it  appear 
that  the  defendant  was  under  any  duty  to 
Inspect  or  keep  In  repair  the  pipe  below  the 
floor  occupied  by  him.  We  find  no  error  In 
the  rulings  of  ttie  court  la  respect  to  the  ad- 
mission of  evidence,  nor  In  tbe  charge  of  the 
court  as  glv^,  nor  hi  tbe  refusal  to  charge 
ai  requested  upon  tbe  subject  of  damages. 
Judgment  reversed,  and  cause  remanded. 

THOMPSON,  J.,  being  engaged  In  county 
court,  did  not 


TOWN  OF  8ANDOATE  v.  TOWN  OF  RU- 
PBRT. 

(Supreme  Court  of  Vermont.  Bennington. 
Sept.  30.  1884.) 

BUPPOBT  or  PAOPSK  — COXTKBT  BBTWKEK  ToWKS. 

A  pauper  who  came  to  want  In  plaintiff 
town  WRs  ordered  to  remove  to  the  defendant 
town.  Defendant  town,  after  accepting  the 
pauper  and  supporting  him  for  27  years  in  the 
plaintiff  town,  except  for  a  few  weeks  while  he 
was  supported  in  the  defendant  town,  refuaed  to 
further  support  him.  Hdd,  that  the  pauper's  le- 
gal residence  was  in  defendant  town  when  it  re- 
fused to  support  him,  and  that  It  was  liable  for 
his  support  Start  J*)  disaenting. 

Bbcceplions  from  Bennington  county ; 
Thompson,  Judge. 

Assumpsit  by  the  town  erf  Sandgate 
against  the  town  of  Rupert  for  reimburse- 
ment for  the  support  of  a  pauper.  The  case 
waa  heard  on  an  agreed  statement  and, 
there  being  a  Judgment  pro  forma  for  plain- 
tiff, defendant  excepts.    Judgment  affirmed. 

The  name  of  the  pauper  was  Fred  Conkey, 
and  the  agreed  statement  of  facts,  so  far  as 
Is  material,  was  as  follows:  "The  said  Oon- 
key  was  SO  years  old  in  July,  1892.  Was 
bom  in  Hebron,  in  the  state  of  New  York. 
Was  the  son  of  William  Conkey,  and  grand- 
s<m  of  Nathaniel  Conkey.  William  Conkey 
died  In  Sandgate  before  June,  1874.  His 
wife,  the  pauper's  mother,  bad  deceased 
about  eight  years  before  In  the  town  of  Ar- 
lington, at  which  place  tbey  were  then  liv- 
ing and  keeping  house,  and  Fred  was  then 
living  with  them.    At  tbe  time  WUUAm  died. 
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lie  had  no  legal  settlement  In  Sandgate  un- 
der the  then  law.  After  the  death  of  the 
pauper's  mother,  the  pauper  lived  some  of 
the  time  with  bis  grandfather  In  Sandgate, 
and  Bome  of  the  time  Id  other  places.  Na- 
thaniel Conkey  came  to  Sandgate  to  live 
about  1877,  and  lived  there  to  the  time  of  his 
death,  which  was  In  1892.  Prior  to  living 
in  Sandgate  he  had  resided  In  Rupert,  and 
his  legal  settlement  was  In  Rupert  at  the 
time  he  moved  to  Sandgate.  At  the  time  of 
William's  death  his  legal  settlement  was  In 
Rupert  On  the  1st  day  of  July,  A.  D.  1874, 
at  Sandgate,  before  William  R.  Hoyt  and 
Walter  B.  Randall,  Justices  of  the  peace,  on 
comjdalnt  of  Mwehouse  Hamilton,  oversew 
of  the  poor  of  the  town  of  Sandgate,  a  court 
of  examination  was  held  under  the  law  at 
that  time  and  pursuant  thereto.  It  was, 
among  other  things,  then  and  there  ad- 
judged by  said  court  that  Frederick  Cooker, 
the  pauper  In  questlcMi,  had  come  to  reside 
In  Sandgate,  and  had  not  gained  a  legal  set- 
tlement therein;  that  he  belonged  to  and 
had  hia  legal  settlement  In  the  town  of  Ru- 
pert; that  he  onght  to  be  removed  to  Ru- 
pert, as  required  by  law;  and  pursuant  to 
law  said  court  ordered  and  directed  that  be 
be  removed  to  the  said  town  of  Rupert.  Be- 
fore the  pauper  was  removed  to  Rupert  un- 
der the  OTder,  the  latter  town,  in  said  month 
of  July,  accepted  him.  and  has  supported 
blm  as  a  pauper  from  then  until  April  1, 
1891.  Rupert  has  so  supported  him  by  con- 
tract In  the  town  of  Sandgate,  substantially 
all  the  time,  In  the  family  of  Nathaniel  Con- 
key.  The  pauper  was,  however,  supported 
and  kept  a  few  weeks  by  Rupert,  in  the 
town  of  Rupert.  The  pauper  has  always 
hdd  himself  subject  to  the  direction  of  Ru- 
pert as  to  where  he  should  be  kept,  and  he 
has,  while  supported  by  Rupert,  lived  in 
Sandgate,  as  stated,  because  It  was  more 
economical  for  Rupert  to  ao  support  him 
there.  The  requisite  notice  preliminary  to 
bringing  this  suit  was  given.  The  town  of 
Rupert  refused  to  support  the  pauper  after 
April  1,  1891,  and  the  town  of  Sandgate  has 
supported  him  from  that  date  to  the  date 
of  the  writ  In  this  cause.  Except  as  herein 
stated,  the  pauper  never  lived  in  the  town 
of  Rupert" 

O.  M.  Barber,  for  plaintiff.  Fayette  Pot- 
ter, for  defendant 

START,  J.  It  appears  from  the  agreed 
statement  of  facts  that  the  pauper  In  ques- 
tion waa,  on  the  Ist  day  of  July,  1874,  or- 
dered to  remove  to  the  defendant  town.  Be- 
fore he  was  removed  the  defendant  accepted 
him  and  supported  him  In  the  plalntlflT  town, 
except  for  a  few  weeks,  while  he  was  sup- 
ported In  the  defendant  town  by  the  defend- 
ant, until  April  1,  1891,  when  the  defendant 
refused  to  louger  support  him.  The  pauper 
has  always  held  himself  subject  to  the  di- 
rection of  the  defendant  as  to  where  be 


should  be  kept,  and  he  lived  In  the  plaintiff 
town  while  he  was  being  sc^ported  by  th*- 
defendant  because  It  was  more  economic&l 
for  the  defendant  to  support  him  there  Up- 
on these  tifAa,  It  is  held  by  a  majority  of  the 
ctftrt  that  ft  Is  fairly  inferable  tliat.  while 
the  pauper  was  b^ng  supported  in  the  de- 
fendant town  by  the  defendant,  he  went  to 
the  plaintiff  town  by  the  procurement  of  tbt- 
defendant;  that  the  case  falls  within  tb« 
rule  laid  down  in  Leicester  v.  Brandon,  tw 
Vt.  544,  27  AtL  318;  and  that.  In  legal  con- 
templation, the  pauper's  residence  was  In  tlie 
defendant  town  w4ien  the  defendant  refused 
to  longer  support  him;  and  that  be  was  a 
transient  person  In  the  plaintiff  town,  and 
therefore  the  plaintiff  Is  entitled  to  recorer. 
I  do  not  concur  in  this  holding.  It  does  nox 
appear  that  the  pauper  ever  resided  in  tb«- 
defendant  town  for  three  years,  maintalnini: 
himself  and  family.  In  an  action  under  oni- 
statute  relating  to  the  support  of  paupers,  I 
think  that  no  recovery  can  be  had,  tmlt-st- 
it  appears  that  the  defendant  town  Is  tl> 
town  where  the  pauper  last  resided  for  thrre 
years,  maintaining  himself  and  family.  Act!! 
1889,  No.  42,  i  13.  I  do  not  think  It  can 
fairly  be  presumed,  from  the  tact  that  tlir 
pauper  was  supported  for  a  few  weeks 
the  defendant  In  the  defendant  town  at  somo 
time  between  1874  and  1891.  that  he  weui 
there  and  returned,  to  the  plaintiff  town  b.r 
the  procurement  of  the  defendant  I  do  noi 
think  that.  In  legal  contemplation,  the  pau- 
per's residence  was  In  the  defendant  town 
when  the  defendant  refused  to  longer  provide 
for  him,  or  that  be  was  a  transient  person  !d 
the  plaintiff  town.  The  pauper  had  come  tv 
the  plaintlfT  town  to  reside  when  the  order 
of  removal  was  made.  The  order  of  removal 
conclusively  establishes  this  fact  He  has 
not  since  changed  bis  re^dence.  nor  has  lir 
since  come  to  want.  Since  be  came  to  waot. 
In  1874,  In  the  plaintiff  town,  his  wants  hare 
been  provided  for  by  the  plaintlfT  or  defeod- 
ant  in  the  plaintiff  town,  with  the  exceptkm 
of  a  few  weeks  while  be  was  provided  for 
by  the  defendant  in  the  defendant  town.  Ilis 
stay  In  the  defendant  town  appcara  to  hare 
been  temporary,  and.  In  my  judgment,  there 
is  nothing  in  the  case  that  tends  to  show  that 
he  went  there  to  reside.  No  question  is  or 
can  be  made  but  that  he  resided  In  the  plalD- 
tiflC  town  when  he  first  came  to  want,  anil 
this  residence  Is  presumed  to  continue  natil 
the  contrary  is  shown.  I  think  the  case 
comes  fairly  within  the  rule  laid  dowu  In 
Worcester  v.  Town  of  East  Montpelier,  61 
Vt  139,  17  Atl.  842,  and  Chittenden  v.  Barn- 
ard, 61  Vt  146.  17  Atl.  844.  In  Worcester 
V.  Town  of  East  Montpellra-,  supra,  the  pau- 
per was  supported  by  East  Hon^lio-,  In 
the  town  of  Worcester,  from  some  time  In 
1881  until  No.  42  of  the  Acts  of  ISSO  was 
passed.  After  the  passage  of  this  act  East 
Montpelier  notified  Worcester  that  It  wonlil 
not  snppcHrt  him  any  longer,  and  it  was  held 
that  Worcester  could  not  recover  for  soiv 
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port  tbcreafter  fornished.  In  Ohlttenden  t. 
Barnard,  eapra,  the  pauper  bad  a  iGgsH  set^ 
dement  In  Barnard,  and  bad  realded  tbere 
and  be^  snppwted  by  Barnard.  He  watt 
to  Stockbridge  to  reside,  and  vas  there  or- 
dered to  remoTe  to  Barnard.  He  tben  Yf^at 
to  Chittendoi,  and  there  came  to  want 
Barnard  was  notified,  and  It  assumed  the 
burden  ot  bla  ouivort,  and  provided  for  blm 
in  the  town  of  Chittenden  from  April  1, 1881, 
to  March  1, 1887,  and  tben  lefoaed  to  further 
provide  for  hbn;  and  It  was  bdd  that  Chit- 
tenden conld  not  recoTor  for  support  there- 
after fnmlahed.  See,  also.  Versblre  t.  Town 
of  Hyde  Park,  64  Vt  G3S,  25  Aa  431,  and 
Londonderry  t.  Town  of  LandgroTe,  66  Tt 
an  29  Aa  256,  and  tbe  cases  there  dted. 
The  pro  forma  Judgment  affirmed. 

MUNSON,  J.,  prior  to  his  electl<m*  haTlng 
adTUed  In  matters  Inrolved  In  the  litigation, 
did  not  aft 

TAPT,  J.,  concurs  In  the  result,  upon  the 
ground  that  the  ease  shows  the  defendant 
took  the  pauper  into  Sandgate,  and  In  con- 
templatlon  of  law  tbe  atmosphere  of  Rupert 
eDveIoi)ed  the  pauper,  and  he  was  residing 
io  that  town  ever  after,  and  of  course,  for 
tbat  reason,  was  transient  In  Sandgate. 


BENEDICT  T.  LAWRENCE. 
(Supreme  Court  of  VermoDt.  Bennington. 
Feb.  4.  1895.) 

FBOmSSOBT  50TE— AOBEEUBNT  TO  pAT— BtI- 
DEKCB. 

Plaintiff's  father  cwTeyed  his  farm  to 
plaintiff  and  his  siater,  with  tbe  personal  proper- 
ty thereon,  on  part  of  wiiich  there  was  a  mort- 
KafH"  to  defendant  Becuring  the  father's  note. 
At  plaintiff's  anctlon  sale  of  the  personal  proper- 
ty, defendant  purchased  a  portion  thereof,  which 
mia  not  corered  by  his  mortgage,  and  claimed 
tbe  rierht  to  credit  the  price  on  the  father's  note 
because  plaintiff  had  agreed  with  his  father  to 
pay  the  note.  Stid,  In  an  action  for  the  price, 
that  plaintiff  could  show  4n  rebuttal  that  he  did 
not  agree  to  pay  his  father's  note. 

Exceptions  flmu  Bennington  county  court; 
Taft,  Judge. 

Assumpsit  by  Robert  Benedict  agamm. 
Frank  S.  Utwrence.  Judgment  was  ren- 
d4»ed  for  plaintiff,  and  defendant  excepts. 
Affirmed. 

O.  M.  Barber,  for  plaintiff.  Batchelder  ft 
Bates,  for  defendant: 

ROWELL,  J.  Plaintiff's  father  conreyed 
bis  farm  and  the  personal  property  thereon 
to  tbe  plaintiff  and  bis  sister.  Tbe  ques- 
tion was  whether  tbe  plaintiff  agreed  with 
the  defendant  that  tbe  price  of  all  the  prc^ 
erty  tbat  the  defendant  bid  off  at  plaintiffs 
aactlMi  should  t>e  applied  on  a  note  that  de- 
fendant held  against  plaintiff's  father,  as 
the  defendant  claimed,  or  whether  the  agree- 
ment was  that  the  price  of  ^ly  the  prop- 
erty bid  off  that  was  covered  by  the  chattel 
uiortgage  tbat  secured  the  note  should  be 


tbns  apiOled,  as  plaintiff  clalnwd.  To  sup* 
port  bis  dalm,  tbe  defwdant  introduced  ev- 
idence tending  to  show  that  the  idalntiff, 
either  alone  or  Jointly  with  his  sister,  tgneA 
to  pay  the  note;  and  tbe  defendant  testi- 
fied that,  at  about  the  time  of  said  convey- 
ance, tbe  plaintiff  and  his  father  came  to 
see  htm,  and  tbat  bis  father  said  In  plain- 
tiff's presMice  that  he  had  deeded  bis  fann 
to  tbe  plaintiff  and  bis  slstor,  and  that  they 
bad  agreed  to  pay  the  note.  On  rebuttal, 
the  plaintiff  called  his  dster,  who  testifled 
that  there  was  no  agreement  between  her 
and  her  brother  on  the  one  part  and  her 
father  <m  the  other  that  her  brother  should 
pay  tbe  note.  We  constme  the  exceptions 
to  mean  that  the  defendant  claimed  that  the 
I^alntlff,  akme  or  witb  his  sister,  bad  agreed 
with  bis  fiitber,  not  with  the  dtfeodant,  to 
pay  the  note.  That  being  ao.  it  was  clear* 
ly  competent  tor  the  plaintiff  in  rebuttal  to 
show  tbat  no  audi  agreement  was  made  as 
far  as  be  was  coacwned,  for  tbat  exacts 
met  the  defendant's  claim  in  regard  to  the 
matter.   Judgment  affirmed. 


MASON  V.  HORTON. 
(Supreme  Court  of  Vermont   Rutland.  Jan. 
29,  1885.) 

Cbbatiok  or  Eabbhbnt— Implied  Grant  or  Wa.- 
TSR  pBIVIUieES— Adtbrbb  tTSB. 

1.  Where  two  water  privUegea  on  opposite 
sides  of  a  stream  were  owned  or  one  person, 
and  the  spent  water  from  the  mills  on  one  side 
was  discharged  below  the  dam  which  fed  tbe 
mills  on  the  other  aide,  the  rfriit  to  thus  dis- 
charge the  spent  water  continued,  upon  the  own- 
er's death,  and  the  division  of  the  estate,  in 
the  respective  heirs  in  severalty. 

2.  A  water  privilege  owned  by  defendant 
and  his  grantors  was  not  used  by  them  from 
1^1  to  1877,  and  the  water  consequently  flowed 
on  the  opposite  side  of  the  stream,  where  it  was 
used  by  plaintiff  and  her  grantors,  but  to  no 
greater  extent  than  while  aefendant's  privilege 
was  betor  used,  and  In  1876  plaintiff  ceased  to 
use  it.  Htid,  that  plaintiff's  use  was  not  ad- 
verse. 

3.  Nouuse.  to  extinguish  an  easement,  uiu^t 
result  from  some  adverse  conduct  by  tbe  owner 
of  the  servient  estate,  or  originate  in  or  be  ac- 
companied by  some  unequivocal  act  of  the  own- 
er of  the  easement  Inconsistent  with  its  con- 
tinuance, and  showing  an  intention  to  abandon 
It,  upon  wUdi  act  the  owner  of  the  serrl«t  es- 
tate relied,  so  that  a  subsequent  assertion  of 
the  right  would  work  him  injury. 

Exceptions  firom  Rutland  county  eonrti 
l^ler.  Judge. 

Action  on  the  case  by  Mary  R.  Mason 
against  Bent  BL  Hortm  for  tiie  diversion  of 
a  watw  course^  Plea,  tbe  general  issue. 
The  court  directed  a  vwdlet  for  tbe  idolntifl, 
submitting  to  tbe  Jury  only  the  queation  ot 
damages,  and  tbe  defendant  excepts.  Be- 
versed. 

J.  C.  Baker,  for  plaintiff.  O.  H.  Joyce  and 
H.  A.  Harman,  for  dtfendant 

START,  J.  The  plaintiff  and  defendant 
own  water  privileges  on  opposite  sides  of  a. 
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small  stream  In  tbe  town  of  Clarendon. 
These  privileges  were  formerly  owned  and 
used  by  William  Brown,  from  whom  both 
parties  derive  their  title.  When  both  privi- 
leges were  owned  and  used  by  William 
Brown,  the  water  was  dlv^ted  by  a  dam, 
and  used  to  supply  mills  on  the  defendant's 
side  of  the  stream;  and  the  water  that  was 
not  thus  diverted  flowed  in  the  diannel  un- 
til it  reached  land  now  owned  by  the  plain- 
tiff, and  was  there  diverted  by  another  dam, 
and  used  to  supply  mills  on  the  plalntifC's 
side  of  the  stream.  William  Brown  died  in 
1830,  and  his  estate  was  divided  among  Ms 
heirs.  Tbe  plaintiff's  privilege  has  not  been 
used  since  some  time  l)etween  1870  and  1876. 
The  defendant's  privilege  was  not  used  from 
1851  to  1877,  when  the  defendant  buUt  mills, 
and  diverted  the  water  to  supply  them  the 
same  as  William  Brown  had  been  accustom- 
ed to  do,  and  discharged  the  spent  water  at 
a  point  below  the  point  where  a  dam  was 
formerly  maintained  at  the  plaintiff's  privi- 
lege. It  appeared' that  during  the  time  the 
defendant's  privilege  was  not  used  all  of  the 
water  flowed  in  the  channel  past  the  plain- 
tiff's privilege;  and  she  <^lms  that  It  is  her 
right  to  have  it  flow  as  it  did  during  this 
time.  The  plaintiff's  evidence  tended  to 
show  tibat  when  the  defendant's  privilege  was 
formerly  used  the  spent  water  was  dis- 
charged above  her  dam,  and  that  she  and  her 
grantors  bad  the  benefit  of  all  tbe  water. 
The  defendant's  evidence  tended  to  show  that 
the  spent  water  was  discharged  below  &e 
dam  during  all  the  time  his  privilege  was 
used  by  William  Brown,  his  heirs  and  thetr 
grantees,  down  to  1851;  and  that  neither  the 
plaintiff  nor  her  grantors  bad  any  nse  of  the 
water  that  was  diverted  to  supply  mills  on 
his  side  of  the  stream.  The  plaintiff  request- 
ed the  court  to  direct  tiie  Jury  to  return  a 
verdict  for  her.  The  court  complied  with 
this  request,  and  refused  to  submit  any  ques- 
tions to  the  jury,  except  the  question  of  dam- 
ages. In  this  there  was  error. 

The  defendant's  evidence  tended  to  show 
that  during  the  time  William  Brown  owned 
and  occupied  both  privileges  the  spent  wa- 
ter from  the  mills  on  the  defendant's  side  of 
the  stream  was  discharged  below  the  dam 
which  fed  the  mills  on  the  plalntifTs  side  of 
the  stream.  If  tbe  water  was  thus  dis- 
charged during  William  Brown's  ownership 
of  both  privileges,  when  the  estate  was  sever- 
ed, and  the  different  privileges  passed  to  the 
respective  heirs  In  severalty,  the  right  to  thus 
discharge  tbe  water  contlnned,  as  a  matter 
of  legal  right,  in  the  respective  heirs  and 
their  grantees,  as  an  implied  grant,  the  same 
as  tiiough  such  right  had  been  set  forth  In 
the  Instrumcxit  by  which  the  estate  was  sever- 
ed, and  the  privileges  set  to  the  respective 
heirs.  Harwood  v.  Benton,  32  Vt.  724;  Good- 
all  T.  Godfrey,  63  VL  219.  The  defendant 
having  succeeded  to  the  title  of  the  heirs  to 
whom  hiB  privily  was  set  out,  he  baa  a 
light  to  discharge  water  at  the  same  points 


where  It  was  discharged  during  the  Unw 
William  Brown  owned  and  used  botb  iwItI- 
leges,  unless  that  right  la  lost  by  reason  of 
an  adverse  use  by  the  plalntifl  or  his 
grantors,  or  by  nonuse  by  the  defendant  aad 
his  grantors,  for  15  years.  We  tMnk  tlie 
court  conid  not  hold,  as  a  matter  of  law. 
that  the  use  of  the  water  by  the  plaintiff  laxi 
hw  grantors  was  adverse,  or  that  they  had 
exercised  any  adverse  rights.  When  the 
mills  on  the  defendant's  side  of  tbe  stream 
went  to  decay,  the  defendant  and  his 
grantors  had  no  use  for  the  water,  until  new 
mills  were  erected  in  1877;  and  for  this  rea- 
son, from  1851  to  1877,  they  did  not  draw  wa- 
ter from  the  stream.  Consequently,  all  tbe 
water  flowed  through  the  channel  into  tho 
pond  on  the  plaintiff's  side  of  tbe  stream,  aoJ 
she  and  her  grantors  used  for  a  time  so  macb 
of  it  as  was  necessary  to  propd  their  ma- 
(Alnery;  but.  In  so  doing,  they  were  not  In 
the  exercise  of  an  adverse  right.  They  used 
the  water  because  It  flowed  naturally  aloo; 
the  channel  and  came  Into  their  pond.  Tbe 
plaintiff  and  her  grantors  have  not  deprived 
the  defendant  or  his  grantors  of  the  use  of 
the  water.  They  have  done  nothing  to  iDdi- 
cate  that  their  use  of  the  water  was  In  any 
way  adverse  to  the  rights  of  the  defendant 
and  his  grantors.  They  have  used  no  more 
water  than  they  did  while  tbe  defendants 
privilege  was  being  used,  and  this  qnantitj 
gradually  diminished  until  1876,  when  tbe 
plaintiff  ceased  to  use  It;  and  since  that  time 
h^  privilege  has  not  been  used.  The  plain- 
tiff and  her  grantors  have  not  erected  build- 
ings, or  In  any  way  improved  their  privi- 
lege, because  of  the  nonuse  of  the  water 
the  defendant  and  bis  grantors.  They  have 
done  nothing  that  they  could  not  have  law- 
fDlIy  done  If  the  defendant's  privilege  had 
been  used  from  1851  to  1877.  the  same  as  it 
was  theretofore  used  by  William  Brown. 
They  have  done  nothing  ttaat  can  be  said  to 
be  tbe  exercise  of  an  adverse  right.  Tbe 
mere  use  of  tiie  water  by  the  plaintiff  and 
her  grantors,  under  the  drcumataooes  din- 
closed  by  the  evidence,  was  not  conclusive 
evidence  of  an  adverse  enjoyment  ct  such 
use.  Arnold  v.  Stevens,  24  Pick.  106.  Hie 
court  could  not  hcdd.  as  a  matter  of  law,  that 
the  right  to  draw  and  dtacharge  water  at  tbe 
def^dant's  privilege  was  tost  by  ncnnie. 
The  light,  as  we  tiave  seen,  was  created  by 
grant,  and  could  not  be  lost  by  mere  nonuse. 
Mere  nonuse,  for  any  length  of  time,  of  an 
easement  created  by  grant,  will  not  destroy 
or  extinguish  It.  In  order  to  extinguish  It 
by  nonuse,  there  must  be  some  conduct  oo 
the  part  of  the  owner  of  the  servient  estate 
adverse  to,  and  In  defiance  of,  the  eaaemeoL 
and  the  nonuse  must  be  the  result  of  it.  and 
must  continue  for  IS  years;  or,  to  produce 
this  effect,  the  nonuae  must  originate  In,  or 
be  accompanied  by,  some  unequivocal  acts 
of  the  owner  inconsistent  with  the  continued 
existence  of  tbe  easement,  and  showing  an 
Intention  on  his  part  to  abandon  it;  and  tbe 
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owner  of  the  serrlent  estate  mnst  bare  relied 
or  acted  upon  roch  manifest  lut^tioa  to 
abandon  the  riglit,  bo  that  tt  would  work 
harm  to  him  if  the  easement  was  thereafter 
asserted.  There  was  no  eTldence  of  such  un- 
equivocal acts  im  the  pert  of  the  defendant  or 
his  grantors,  and  the  court  could  not  right- 
fully hold  that  the  easement  had  been  lost 
by  abandonment  The  rlew  we  have  taken 
of  tbe  evidence  and  the  law  goreming  this 
case  leads  us  to  tbe  conclD8l<m  that  tbe  ques- 
tion ot  wbere  William  Brown  discharged  the 
apent  water  from  tbe  defendant's  privilege 
was  material,  and  sboulft  have  been  submit- 
ted to  the  Jury.  No  qnestiw  seems  to  have 
been  made  but  that  the  defendant  took  water 
from  the  stream  in  the  same  manner  that 
William  Brown  was  accustomed  to  take  It; 
and,  If  tbe  Jury  found  that  be  dlstSuiiged 
tbe  spent  water  In  the  same  place  -whete 
William  Brown  discharged  It,  then  the  de- 
fendant was  not  gutlty  of  diverting  the  wa- 
ter, unless  the  defendant  or  his  grantors  have 
released  or  conveyed  tbe  right,  or  tbe  right 
bas  been  lost  in  emne  of  tbe  ways  Indicated 
In  this  opinion.  Judgment  reversed,  and 
cause  remanded. 


HTSH  V.  ESTABROOKS. 
(Suprame  Court  of  Vermont.  Oaledonia.  Dec 
8,  1894.) 

CUTTBI.  UOBTOAOEfl— DeSCRIPTIOX  OT  FbOPKBTT 

— SuyPIClBNCT. 

A  descriptiOQ  of  mortgaged  property  as 
''two  two  year  old  hetfers  and  three  one  year  old 
heifers'*  ia,  as  to  purdiaters  for  valae,  too  in- 
definite, where  neither  ownership,  posBeauon, 
nor  location  of  the  property  is  stated  in  the 
mortgage,  nor  is  it  stated  that  tbe  heifers  men- 
tioned were  the  only  ones,  of  the  ages  given, 
belonging  to  tbe  mortgagor. 

Exceptions  from  Caledonia  county  court; 
Tyler,  Judge. 

Action  of  trover  by  Btmeon  Hnse  against 
Fred  Bstabrooks.  Judgment  was  rendered 
for  plaintiff,  and  defendant  excepts.  Re- 
versed. 

Bates  &  May,  for  plaintiff,  M.  Montgom- 
ery, for  defendant. 

ROWELL»  J.  The  plaintiff  relies  for  re- 
covery on  a  chattel  mortgage,  ot  which  he 
is  assignee,  wherein  cattle  of  the  kind  in 
questlfflk  are  described  as  "two  two  year  old 
helfera  and'  three  one  year  olA  belfera,"  with- 
out more.  The  defendant  was  never  a  party 
to  the  mortgage*  but  purchased  <it  the  mort- 
gagor after  tbe  mortgage  was  given.  Th^ 
was  no  evidence  before  the  referee  tending 
to  show  tliat  at  the  time  the  mwtgace  was 
executed  tbe  mortgagor  "owned  or  was  pos- 
aesaed  of  any  stock  of  the  kind  described  In 
the  mortBEg^  except  what  is  therein  describ- 
ed, and  no  claim  waa  made  that  he  did  not 
thai  own  and  have  in  bis  possession  all  the 
stock  which  la  described  in  the  mwtgage." 
It  is  found  toat  tbe  cattle  in  question  were 


owned  and  possessed  by  tbe  mortgagor  at 

the  Ume  he  gave  the  mortgage,  and  are  the 
heifers  that  he  attempted  and  intended  to, 
mortage.  Wiiile  It  may  .often  be  dlfiteult, 
and  sometimeB  impomlble,  to  describe  prop- 
erty of  this  kind  with  such  certainty  that  it 
can  be  tdentifled  without  the  aid  ot  extrinsic 
evidence,  yet  the  mortgage  must  contain 
some  statement  concerning  the  property  that 
will  serve  to  distinguish  It  from  other  prop- 
ei-ty  of  tbe  same  kind,  when  tbe  existence  of 
the  thing  stated  Is  made  to  appear,  which 
may  be  done  by  evidence  aliunde  Tbe  ob- 
ject of  the  moi'tgage  Is  to  convey  speclttc 
property,  not  to  ^ve  a  right  to  any  property 
of  the  kind  mentioned.  The  extent  of  the 
mortgagee's  right  Is  to  have  claim  on  tbe 
identical  property  mortgaged,  and,  If  the  de- 
scription Is  so  uncertain  as  to  apply  equally 
to  any  property  of  the  kind  described,  there 
can  be  no  Identification  without  proving 
something  not  referred  to  in  tbe  mortgage, 
which  Is  not  allowable.  The  description  need 
not,  as  this  court  has  said,  be  such  as  to 
enable  one  to  find  the  property  without  in- 
quiry; but  It  must  be  such  as  to  suggest  the 
inquiry,  and  afford  a  basis  of  identlficatiw. 
The  statement  of  number  and  ownersldp  has 
been  held  to  be  sufficient,  In  certain  drcnm- 
stances,  when  It  appeared  that  the  mortgagor 
owned  no  more  at  the  time  than  the  num- 
ber stated;  and  especially  has  such  a  state- 
mait,  when  coupled  with  a  statement  of  lo- 
cation, been  held  sufficient  if  It  appeared 
that  the  mortgagor  bad  no  more  at  tbe  place 
named  than  the  number  stated.  But  in  this 
case  tt  Is  not  found  that  the  mortgagor  owned 
no  more  heifers  of  the  ages  mentioned  than 
the  numb^  stated.  What  Is  reported  on  this 
subject  amounts  to  no  more  than  saying  that 
it  did  not  appear  whether  he  did  or  not  Nei- 
ther ownership,  possession,  nor  location  is 
stated  in  the  mortgage,  nor  Is  It  stated  tliat 
tbe  heifers  mentioned  were  all  the  heifers  of 
those  ages  that  tbe  mortgagor  owned;  so  tbe 
description  applies  equally  to  any  belffers  of 
the  ages  stated,  and  yen  cannot  apply  It  to  tbe 
heifers  In  question  without  pursuing  a  line 
of  inqairy  not  suggested  by  the  mortgage, 
and  proving  something  not  referred  to  In  it. 
The  descriptlcm  is  therefore  too  Indefinite  to 
make  the  mortgage  good  against  third  per- 
sons. As  this  view  Is  decisive  against  the 
plalntifTs  right.  It  Is  unnecessary  to  con- 
sider any  othae  question.  Judgment  reversed, 
and  Judgment  for  the  defendant  to  recover 
his  costs. 


BATCBELDSR  v.  BARBBB. 
(Supreme  Court  ot  Vermont  Bmnlngton. 

Dec.  27,  1804.) 
LiuiTiTioM— BosPiirsioN  bt  NoHnssnsHOB. 

One  who  daima  that  llmitationa  were 
sus[>ended  because  of  a  debtor's  nonreaidenoe 
mast  show  that  tbe  debtor,  during  bis  nooreal- 
deace,  did  not  hare  property  within  the  state 
which  conld  have  been  attached. 
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Exceptions  from  Bennlogtcm  connty  conit; 
Taft,  Judge. 

Action  of  assumpsit  J.  K.  Batcheldw 
against  John  F.  Barber.  Judgment  pro  forma 
was  rendered  for  plalntlfC,  and  d^endant  ex- 
cepts. Rerersed. 

O.  M.  Barber,  for  plaintiff.  Stewart  & 
Wllds,  for  defendant 

TAFT,  J.  Two  questions  were  argued  In 
this  cause  by  the  counsel  for  the  defendant, 
but  It  is  unnecessary  to  consider  them,  for 
the  plaintiff  concedes  that  he  canuot  recover 
the  amount  of  the  draft  In  question,  for  that 
it  does  not  appear  that  the  defendant,  while 
residing  without  the  state,  did  not  have 
known  property  within  the  state  that  could 
have  been  attached  by  the  common  process 
of  law.  To  entitle  him  to  recover,  It  was 
necessary  he  should  establish  that  fact 
Stevens  v.  Fisher,  30  Vt.  200.  Judgment  re- 
versed, and  Judgment  for  the  plaintiff  fur 
the  smaller  sum  named  In  the  report 


8TILBS  T.  STANNARD  et  aL 
(Supreme  Court  of  V»mont  Rutland.  Jan. 
7,  18U5.) 

CO!(THA0T  OF  IkOBHIT  ITT— CoiTSTRCOTIOir. 

A  creditor  of  a  corporation  executed  his 
note,  secured  by  a  mortgaee  on  bis  land,  to  be 
used  to  raise  the  money,  t^e  corporation  agree- 
ing  to  pay  the  note  when  due,  and,  as  addition- 
aJ  secnrify  to  the  mortRagee,  the  stockholders 
contracted  to  Indemnify  him  ogainst  loss  in  case 
tlie  mortgage  was  insufficient  to  pay  the  note. 
Held,  that  the  stockholders  were  not  primarily 
liable  for  payment  of  the  note,  so  as  to  entitle 
the  creditor  to  enjoin  the  morfasagee  from  fore- 
closing tbe  mortgage  before  fie  attempted  to 
collect  the  amount  of  the  note  from  the  stock- 
holders. 

Appeal  In  chancor,  Rutland  county;  Mun- 
Bon,  Chancdlw. 

BUI  by  Charles  A.  Stiles  against  Heman 
Stannard  and  others.  The  cause  was  heard 
oa  rq)ort  of  a  master,  and  from  a  decree 
dlamlasUig  tbe  blU  wntor  appeals.  Affirmed. 

The  orator  alleged,  In  substance,  that  Oie 
Paraf^n  Marble  Company  had  eoitract  rights 
in  cert^n  real  estate  bdonglng  to  him,  and 
owed  Iiim  In  respect  of  said  contract  the 
sain  of  93,000;  that  said  company  was  nn- 
alde  to  pay  tbe  amount  so  due,  and  that  fOr 
the  pntpose  of  paying  the  same,  and  thereby 
of  saving  lt>  rights  In  said  property.  It  ap- 
plied to  the  defendant  Stannard,  and  pro- 
cured from  him  a  loan  of  $2,500,  which  was 
paid  to  the  orator  npon  sncb  account;  that 
for  the  purpose  of  securing  said  loan  it  was 
agreed  that  the  defendant  Stannard  should 
take  the  orator's  note  for  92,R00,  secured  by 
mortgage  upon  the  real  estate  In  question, 
and  that  tbe  marble  company,  wpon  the  ma- 
turity of  said  note,  tiunld  pay  the  same; 
that  the  other  defendants  were  tbe  flto<^old- 
era  of  tbe  Paragon  Marble  Company;  that 
It  was  for  thdr  Interest,  fw  this  reaxm,  that 


the  arrangement  should  be  cottsnmmBted.and 
that  for  the  purpose  of  effecttog  tbe  SBne 
they  also  agreed  with  the  ontor  to  pay  aid 
note  when  due;  that  the  defendant  Stu- 
nard  knew  the  purpose  of  the  loan;  that  tbe 
marble  company  and  the  other  defendants 
were  the  parties  In  Intneat  upon  the  notes, 
and  assented  th»eto.  The  E^ayer  <»f  tbe  bill 
waa  that  the  defendant  Stannard  abonld  be 
restrained  tnm  prosecuting  any  suit  of  for^ 
dosure  against  the  pT«ntees  until  be  had 
exhausted  his  remedy  against  the  other  de- 
fendants, and  that  tbe  other  defendants  be 
ordered  to  pay  said,  note;  The  master  found 
the  facts  as  alleged  by  the  orator  In  refer 
ence  to  the  giving  of  the  note  and  the  agree- 
mmt  of  the  Paragw  Marble  Company  to 
pay  the  same.  He  did  not  find  tbat  tbe  oth- 
er dtfendants  agreed  with  the  <»iitor  to  pay 
said  note,  but  that  they  agreed  wltb  the  de- 
fendant Stannard  to  Indenml^  him  against 
loss  by  reason  of  the  taking  of  said  note  and 
mortgage. 

H.  A  Harman,  for  orator.  J.  C.  Baker,  fw 
def aidants. 

THOMPSON,  J.  Tile  orator,  Obaries  A 
Stiles,  seeks  to  be  relieved  from  the  paymoit 
of  hla  note  and  mwtgage  executed  and  de- 
llveivd  to  the  defendant  Heman  Stannard. 
Among  other  things,  the  master  finds  tiiat 
on  the  1st  day  of  October,  A.  D.  1885,  the 
Paragon  Marble  Company,  a  corpwatlon,  wa& 
In  posBcasion  of  a  marble  quarry  on  the  oia- 
t«r*8  land*  which  it  was  then  operating  un- 
der the  terms  ot  a  bMid  executed  and  ddlv- 
raed  by  the  oratw  to  one  L.  W.  C<dUnB,  and 
an  extCTslon  thereof  «cecuted  and  delivaed 
by  him  to  tbe  Parag(m  Marble  Company  as 
the  assignees  of  the  txmd.  By  the  terms  of 
the  bond,  and  the  extMislon  thereof*  the  cor- 
poration was  to  pay  the  orator  93,000,  Oc- 
tober 1,  1885.  When  that  day  arrived  it 
had  no  money  with  which  to  make  this  pay- 
ment The  defendants  Brastus  H.  Phelp& 
George  M.  Fuller,  L.  W.  C<rtllns,  and  L.  R 
Smith  were  the  principal  stockholders  of  the 
corporation,  and  Fuller  waa  the  president, 
and  Fheips  was  the  treasurer.  Defaidant 
Stannard  wm  never  a  atockholder  of  the 
corporation.  Being  unable  to  make  the  pay- 
ment Ml  the  last-named  day,  the  corporation, 
by  its  oBtcecBt  asked  the  orator  fw  further 
delay,  and  not  to  enforce  the  conditions  of 
the  btmd;  and  they  also  Infcurmed  bim  that 
defendant  Stannard  would  not  bivest  any 
money  In  the  buslnera  of  the  corporation,  bat 
tiiat  he  would  loan  $2,600,  and  they  proposed 
to  the  orator  that  he  should  give  his  note  to 
Stannard  for  $2,500^  and  secure  the  same  by 
mtntgage  npon  the  property  described  in  the 
bond,  agrering  that  tiie  corpmtlon  should 
pay  the  note  when  It  became  duei  and  that 
it  should  pay  the  balance  of  tbe  $3,000,  vis. 
$600,  In  one  year,  with  interest  Rdylnjr 
upon  this  agreement  of  the  corporation,  tbe 
orator  executed  and  delivered  the  note  and 
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mortgage  to  Stannard,  and  received  from 
him  92,000.  and  permitted  tbe  corporation  to 
remain  in  tbe  possession  and  ccmtrol  of  the 
quarry.    This  agreement  of  tbe  «Hn;>oratlon 
to  pay  this  note  was  not  In  writing,  but  tlie 
master  expressly  finds  ttaat  sncb  was  the 
understanding  betwem  the  offlcen  of  the 
corporatloo  and  the  orator,  Gbarles  A.  Stiles, 
and  that  withont  It  be  woald  not  have  given 
the  note  and  mortgage,  nor  have  extended 
the  time  for  the  payment  of  the  93,000. 
Wh«L  the  note  fdl  dne  the  corporation  did 
not  pay  11;  and  has  never  paid  it  Stannard 
was  not  satitf  ed  to  take  the  mortgage  as 
secnritr '  tax  the  loon,  and  therenp<m  the 
other  defendants  etecnted  and  delivered  to 
tilm  an  agreement  to  indemnify  him  against 
loss  In  ease  the  mortgage  security  was  in- 
sofficlrat  to  pay  the  note,   l^he  orator  predi- 
cates his  rlgfat  to  be  relieved  from  the  pay- 
ment of  the  note  and  mortgage  upon  the 
allegaUon  in  his  bUl  that,  at  the  time  the 
note  and  mortgage  were  ^ven  to  Stannard, 
the  other  defendants  gave  him  a  contract  in 
writing  agreeing  to  pi^  Um  the  92,500,  with 
Interest  thereon,  when  the  same  became  dne; 
but  the  master  finds  that  they  did  not  make 
such  a  contract,  and  tliat  they  only  made 
tbe  c<mtract  of  Indemnity  In  respect  to  the 
adeqnacr  of  the  mortgage  security  before 
menttoned.   Tbe  master  finds  no  fact  which 
dlsentlUes  Stannard  to  enfnrce  the  note  and 
mortgage;   It  is  found  that  the  corporation, 
and  not  the  othor  defendants,  agreed  to  pay 
the  note  at  its  maturity*   The  corp<«atl<Hi 
Is  not  a  party  to  tills  suit   So  ta.r  as  dis- 
closed by  any  pap«8  famished  this  court, 
there  Is  no  allegation  of  facts  in  the  bill 
which,  if  found,  would  charge  any  of  the 
defendants,  as  stockholders  of  the  corpun- 
tl<M;i,  with  the  payment  of  this  note,  and  that 
question  is  not  before  us,  either  by  tlie  alle- 
gations at  the  bUl  or  the  findings  of  the  mas- 
ter.   The  bill  was  properly  dlsmUaed,  with 
costs  to  the  defendants.    Decree  affirmed, 
aud  cause  remanded. 


WOODBURT  T.  WARRBN  et  aL 
(Sepreme  Oonrt  of  Vermont.  Caledonia.  Jan. 
7,  1895.) 

HovBSTBAO— HouaB  IK  FHOOB9B  ot  Erectio:*. 
Under  R.  L.  {  1894,  exemptinjr  from 
forced  sale  tbe  homestead  "coDsisting  of  a 
dwelling-house,  out-buildinsa,  and  the  land 
itsed  in  connection  therewith,  •  •  •  by  the 
head  of  a  famil7  as  i  homestead,"  land  may  be 
claimed  as  a  homestead  on  which  a  house  is 
being  constructed. 

Exceptions  ftom  Caledonia  county  court; 
Tyler,  Judge. 

Assumpsit  by  trustee  process  by  Sarah  L. 
Woodbury  against  W.  B.  Warren  aud  others. 
There  was  a  judgment  for  plaintiff,  and 
idalmattt  and  trustee  except  Exceptions 
sustained. 

B.  B.  Bidlsrd,  fw  plaintiff.  W.  H.  Tay- 
lor, tar  tnutee  and  claimant 


THOMPSON,  J.  The  defendant  bargain- 
ed for  a  building  lot  in  the  village  of  I&rd- 
wlck  in  tbe  fall  of  1S88,  and  the  deed  there- 
of was  executed  and  delivered  to  him  A|^ 
20.  1880,  and  on  the  same  day  was  filed  in 
ttie  town  derk's  office  In  HardwidE.  About 
the  date  of  ttie  deed,  the  defendant  began  tlie 
«ectlon  of  a  dvellhig  house  on  the  lot,  and 
the  same  was  In  process  of  erection  during 
the  spring  and  summer  of  1889.  The  de- 
fendant moved  his  fiimlly  into  this  house 
In  December,  1880.  He  has  had  no  other 
reel  estate  before  nor  since  he  took  tlie  deed 
of  this.  The  plaintiff's  cause  of  action  la 
for  rent  of  her  tenement  for  the  months  of 
June  and  Jnly,  1S80,  and  which  fell  due  Au- 
gust 1.  1869.  This  indebtedness  was  cre- 
ated and  felt  dne  while  the  defendant's 
house  was  In  process  of  erection.  This  ac- 
tion was  commenced  August  9.  1803.  The 
fund  In  the  trustee's  hands  is  a  balance  of 
a  note  dated  July  29,  1803.  given  by  bim  to 
the  defendant  in  part  payment  of  tbe  pur- 
chase  price  of  tills  house  and  lot  The  plain- 
tiff concedes  that  under  R.  L.  1  1076,  this 
fund  Is  exempt  from  attachment  by  trustee 
process  If,  at  the  time  this  indebtedness  was 
created,  the  house  and  lot  were  defendant's 
homestead.  We  therefore  construe  the 
agreed  statement  of  facts  as  raising  this 
question,  no  other  having  been  argued  by 
counsel  <m  tither  sidft 

The  idalntlff  contwds  that,  while  the  house 
was  in  iMTOoess  of  erection,  the  defendant  bad 
no  homestead  in  the  lot,  and  that  none  coidd 
accrue  until  the  house  was  ready  for  occu- 
pation. In  Bank  v.  dale,  42  Vt  27,  and 
lAmb  V.  Mason,  45  Vt  500.  It  was  held  that 
the  homestead  of  a  debtor  was  exempt  from 
attachment  upon  debts  contracted  after  the 
filing  of  the  deed  of  the  homestead  for  rec- 
ord in  the  town  clerk's  Office,  and  before  the 
occnpation  of  tbe  premises  by  the  debtor  as 
a  homestead,  he  being  in  tbe  occupancy  of 
the  same  as  a  homestead  at  tbe  time  of  the 
attachment  The  plaintiff  attempts  to  dis- 
tinguish these  cases  from  the  one  at  bar, 
In  that  there  was  no  house  i^on  tbe  prem- 
ises Involved  In  the  latter  case  at  the  time 
the  deed  was  filed  In  the  town  clerk's  office, 
nor  at  the  time  when  the  defendant's  debt 
to  her  was  contracted,  and  relies  upon  R. 
L.  i  1804,  in  support  of  this  contention.  Sec- 
tion 1804  Is  as  follows:  "The  homestead  of 
a  housekeeper  or  head  of  a  family,  consist- 
ing of  a  dwening-honse.  out-bulldlngs,  and 
the  land  used  in  connection  therewith,  not 
exceeding  five  hundred  dollars  In  value,  and 
used  or  kept  by  such  liouseke^»er  or  head  of 
a  family  as  a  homestead,  shall,  together 
with  the  rents,  Issues,  profite  and  products 
thereof,  be  exempt  from  attachment  and  ex.- 
ecution,  except  as  hereinafter  provided." 
Considering  the  humane  purpose  of  the 
homestead  law,  It  is  too  narrow  a  construc- 
tion of  It  to  hold  that  under  no  circumstances 
can  the  debtor's  real  estate  become  a  home- 
stead, exempt  from  attachment  unless  there 
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is  a  dwelling  bouse  actually  erected  upon 
It.  In  Rice  T.  Rudd,  57  Vt  6,  it  was  said 
tliat,  "to  constitute  a  liomestead  wttbin  tbe 
protection  of  tbe  exemption  law,  thore  must 
be  a  dwelling  house  upon  tbe  land  owned  bj 
the  bousekeeper,  or  one  In  proceas  of  erec- 
tion, and  actually  used  or  set  apart  aJid  kept 
for  a  home  and  abiding  place  for  tbe  fam* 
ily."  This  is  tbe  correct  construction  of  tbe 
statute.  Therefore,  as  against  tbe  piaintlff, 
the  lot  and  bouse  In  process  of  erection  there- 
on, when  defendant's  debt  to  the  plaintiff 
was  contracted,  were  then  tbe  defendant's 
homestead,  and  exempt  from  attachment 
for  that  debt 

Judgment  affirmed,  without  costs  as  to 
the  defendant  Judgment  as  to  trustee  and 
claimant  rerersed,  and  Judgment  that  bnntee 
is  discharged,  with  costs,  and  that  clabn- 
ant  Is  entitled  to  the  funds  in  the  trustee's 
hsndBL 


MARTIN  T.  CURTIS. 
(Supreme  Court  of  Vermont  Orange.  Jan.  7, 

1895.) 

PbX8DHFTI0X»— n&K  OF  LaND, 

Proof  that  land  has  "long  been  used"  as 
a  pasture  raises  no  presumption  that  for  a  pe- 
riod long  prior  to  the  present  time  tlie  land  was 
so  used. 

Bxcepttons  from  Orange  connty  conrt; 
So8B,  Chief  Judge. 

Action  of  trespass  by  A.  3.  Martin  against 
Francis  OnrtiB.  Judgment  was  rendered  for 
defendant,  and  plaintiff  excepts.  AfBrmed. 

John  W.  Oordtm,  for  piaintlff.  R.  M.  Har^ 
vey,  for  defendant 

THOMPSON,  J.  Tbe  plaintiff  claimed 
that  the  alleged  trespass  was  committed  on 
the  10-acre  lot  owned  by  him.  In  his  chain 
of  titie  he  put  in  evidence  a  deed  from  Sam- 
uel Flfleld  to  David  Adams,  dated  March  8, 
1806,— the  original  grant  of  the  10-acre  piece, 
— tn  which  the  description  is  as  follows:  "Al- 
so, ten  acres  of  land  off  the  west  end  of  the 
first  division  lot  drawn  to  tbe  original  right 
of  Ebenezer  Brewster,  begluuing  at  tbe 
southwest  comer  of  said  lot  and  running 
forty  rods  east  on  the  south  line  of  said 
lot;  thence  turning,  and  rimning  about  a 
north  point  until  It  strikes  the  west  line  of 
said  lot,  far  enough  to  contain  ten  acres." 
The  parties  were  at  variance,  by  their  re- 
spective evidence,  In  regard  to  tbe  true  lo- 
cation of  the  west  Hue  of  tbe  Brewster  lot 
and  especially  of  Its  southwest  corner.  If 
the  southwest  comer  was  located  as  claimed 
by  the  plaintiff,  then  his  evidence  tended  to 
show  that  the  40  rods  would  extend  across 
the  brook.  If  located  as  tbe  defendant's  ev- 
idence tended  to  show,  that  distance  would 
not  extend  across  tbe  brook.  Tbe  location 
of  this  comer  was  a  material  queeVon,  for, 
If  located  as  claimed  by  the  defendant  no 
trespass  had  beea  committed.   As  evidence 


tending  to  show  tbe  location  of  tbU  comer, 
the  plaintiff  offered  to  show  "tliat  tbe  lt>- 
acre  piece  has  long  been  used  as  a  oasturt. 
which  would  have  no  water  In  U  If  its  south- 
east comer  was  where  defendant  claimefL" 
This  offer  was  exduded,  to  which  the  plain- 
tiff excepted.  It  is  now  contended  by  the 
plaintiff  that  to  show  that  thla  piece  of  land 
has  long  been  used  for  a  pasture  would  tend 
to  show  that  It  has  always  t>een  used  fur 
that  purpose,  and,  If  always  used  for  that 
purpose,  water  Is  so  essential  to  a  pastut^ 
tiiat  it  is  probable  that  tbe  10  acres  de- 
scribed in  that  deed  of  1806  included  a  pan 
of  tbe  brook.  Tbe  words  "liaa  long  been 
used"  are  indefinite  In  respect  to  the  time 
In  tbe  past  from  wliich  It  is  claimed  that 
this  land  has  been  used  as  a  pasture,  bm 
It  is  not  claimed  that  the  offer  is  to  be  con- 
strued as  showing  such  use  at  the  time  tiie 
deed  was  executed,  in  1806b  Tbe  existence 
of  a  thing  permanent  in  its  character,  once 
established,  is  presumed  to  continue  here- 
after until  the  oontrary  is  shown,  bat  the 
use  of  land  as  a  pasture  Is  not  ot  such  a 
character.  Again,  "a  presumption  is  not 
retrospective."  Lawson,  Pres.  Br.  180,  rule 
37.  Hence,  no  such  Inferences  as  those  for 
which  the  plaintiff  contende  can  legally  be 
drawn  from  tbe  evidence  excluded.  There 
was  no  error  la  excludlac  it  Judcment  af- 
firmed. 


NEAL  V.  THORNTON. 
(Supreme  Court  of  Vermont    Windsor.  Jan. 
29,  18^.) 

Impbachkent  or  Witness— OrpsR  or  CoMrao- 
msB. 

In  trespau  for  assault  on  an  infant  the 
father  testified  that  defendant  assanlted  plain- 
tiff, and  broke  his  arm.  Ht^d,  that  the  fact  diat 
before  the  suit  tbe  fatlier  offered  to  compromiae> 
for  what  he  had  paid  out  for  doctor'stiUIs  in- 
curred in  treating  the  infant  Is  net  sdndsBible 
to  impeach  him. 

Exceptions  from  Windsor  county  court; 
Thompson,  Judge. 

Trespass  by  Alfred  Neal,  by  bis  father  and 
next  friend,  Dan  B.  Neal,  against  Benjamin 
Thoraton,  for  assault  and  battery.  Plea,  not  | 
guilty.   Verdict  and  Jndgment  for  the  de-  ! 
fendant,    and    the    platnUff   excepts.  Re- 
versed. I 

French  &  Southgate,  for  plalntifC.  WiUiam 
Batchelder,  for  d^endant 

START,  J.  Tbe  plaintiff.  In  openbig  bi» 
case,  Improved  bis  father  as  a  witness,  and 
his  testimony  tended  to  show  that  the  de- 
fendant assaulted  the  plaintiff  and  t»!oke  his 
arm.  On  cross-examination,  as  bearing  npon 
the  credibility  of  the  witness,  tbe  defendant 
was  allowed  to  show,  subject  to  the  plaintiff's 
exception,  that  the  witness  offered  to  settle 
for  the  doctor's  bill  for  setting  and  caring  for 
the  plaintifTs  arm,  if  the  defendant  would 
settie  then  witboot  any  furtbw  ceremonf. 
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It  ivpeared  that  tbe  &Oiw  empl^ed  the 
doctor  and  paid  him.  Thla  offer  waa  not  an 
admlaslon  of  any  fact  relatbv  to  tbo  extent 
of  the  pIamtlff*B  Injuries,  about  which  the 
wimesa  bad  testified  dtfFerently,  bat  an  of- 
fer to  comivoniise  a  claimed  eaose  of  action, 
provided  the  defendant  would  then  pay  the 
sum  named  without  further  ceremony.  The 
ofTer  b^ng  thna  conditioned,  it  waa  error  to 
allow  the  jury  to  cmislder  It  tor  tiie  purpose 
of  Impeaching  and  discrediting  the  witness. 
Such  olteta  are  nsually  made  with  a  view  at 
obtalnliw  friendly  and  amicable  adjustment 
of  differences,  and  fbr  the  purpose  of  avoid- 
ing prolonged  and  e:q)entive  litigation. 
Peace  and  friendship  are  of  audi  worth  that 
a  man,  for  tin  sake  of  preserving  such  rela- 
tions, will  forego  his  strict  legal  right,  and 
submit  to  an  abatement  from  his  just  claim. 
The  offer  which  a  man  makes,  under  audi 
ctrcnrastances,  does  not  r^reaent  his  judg- 
ment  of  what  he  ought  to  receive  at  the  rad 
of  litigation,  but  what  he  Is  wining  to  take 
and  avoid  It  The  fact  that  a  man  has  of- 
fered to  compromise  and  settle  a  Just  claim 
for  a  sum  leaa  than  that  to  wbldi  be  Is  legal- 
ly mUtied.  for  the  purpose  of  i^eaerving 
friendly  relations  and  anting  Utlg^w  dls- 
tastefol  to  him,  does  not  tend  to  Impeacli 
him  when  he  la  called  to  testify  respecting 
the  Mune  aohject-matter,  while  aaaerting  his 
claim  according  to  bis  strict  legal  right,  and 
la  not  admlsaibie  for  that  purpose.  Har- 
rington T.  Lincoln,  4  Gray,  503;  People  v. 
Oemins,  U  Wend.  2a  The  fact  that  the 
wltnesB  had  offered  to  compromise  hts  dalm- 
ed  caoae  of  actl<m  for  what  he  had  jnld  out 
for  doctor's  blUs  could  not  be  legitimately 
oonrtdered  for  the  purpose  of  ImpeachiiuE 
him.  Jsdgment  reversed,  and  cause  re- 
Dumdedi 


LBAVBNS  T.  BWINS  et  aL 
(Supreme  Oourt  of  Vermont  Franklin.  Jan. 
29.  189&.) 

RB8  JCDIOATl. 

When  a  prolmte  court,  havinff  jnrisdlc- 
tlon,  eonstmes  a  will,  and  makes  a  diitribatioD 
of  the  estate,  and  no  appeal  is  taken,  property 
riffhts  vested  under  tlie  decree  cnnnot  After- 
wards be  disturbed  for  error  in  the  constriiction. 

ExceptloDB  from  Frankiln  county  court; 
Taft,  Judge. 

Petition  by  L.  C.  Leavens,  guardian,  against 
Lovina  Bwlns  and  others,  to  correct  a  former 
decree  distributing  an  estate.  There  was  a 
reveraai  by  the  county  court  of  a  Judgment 
of  the  probate  court  for  petitioner,  and  pe- 
titioner excepts.  Affirmed. 

II.  0.  Adams  and  M.  J.  Hill,  for  petitioner. 
H.  B.  Wheeler,  for  petitionees. 

START,  J.  In  1874  the  probate  court  for  the 
district  of  Franklin  made  a  decree,  dlstribut- 
lofT  the  estate  of  Lewfa  Ewlns  under  his  will, 
by  which  the  executor  of  the  estate  was  or- 
dered to  pay  to  Rosabella,  Lovina,  and  Zeno- 
bia  Ewtna,  In  equal  parts,  the  residue  of  the 


peraonal  estate.  From  thla  decree  no  appeal 
waa  takea  In  1893,  and  after  the  deoease 
of  Boaabella  Ewlns,  this  petition  was 
brooght,  praying  the  probate  court  to  correct 
the  decree  of  1874  by  striking  out  the  worda 
"In  eaual  pnH^ortloBs"  therein,  tbns  making 
the  tivee  legatees  jotait  owners  of  the  per* 
acmal  estate  instead  of  owners  in  common. 
In  making  the  decree  of  1874  the  probate 
oonrt  nndertook  to  decree  the  eatate  acctwd- 
Ing  to  the  Icffal  effect  ot  the  wilL  It  bad 
JurisdlcUon  to  make  a  decree  distributing 
the  estate,  and  fta  decree,  unappealed  from, 
waa  binding  upon  all  parties.  The  construc- 
tion given  to  the  wia  waa  a  legal  constmc- 
tlon,  and  became  the  law  governing  the  dis- 
tribution of  the  estate.  If  there  waa  an 
error  In  the  distribution  of  the  estate,  it  waa 
an  «Tor  of  law,  and  the  remedy  was  by 
appeal  to  the  higher  court  No  appeal  hav- 
ing hemi  taken,  the  law  as  then  Interprated 
by  the  court  became  the  law  of  the  caae. 
The  constmotion  thus  ^ven  to  the  will  waa 
a  judtdfU  conatmctioa.  Property  rights 
Tested  nnder  it  and  for  error  In  that  con- 
struction ihes  cannot  now  be  disturbed. 
Stone  V.  Peasley,  28  Vt  710,  and  casea  there 
referred  to.  Judgment  affirmed.  Causa  cer- 
tified to  the  probate  court 


TITUS  7.  WARREN  et  aL 
(Sapreme  Oourt  of  Vermont.  Caledonia.  Jan. 

29,  1895.) 

Frocbeds  or  Homestead— LiABiLiTT  fok  Dbpts. 

1.  In  an  action  to  snbject  the  proceeds  of  de- 
fendaot's  homestead  to  the  payment  of  his  debt, 
where  plalntiETB  specifications  set  out  items  of 
account,  some  of  which  accrued  belon,  and 
some  after,  the  homestead  was  acqnlred,  it  was 
proper  to  allow  olaintlfr  to  waive  his  right  of 
recovenr  on  the  Items  which  accrued  subsequent- 
ly to  the  acquisition  of  the  homestead,  and  to 
prosecute  his  claim  on  the  others. 

2.  The  proceeds  of  a  debtor's  homestead 
are  liable  for  debts  which  accrued  prior  to  the 
time  the  homestead  was  acquired. 

Exceptions  from  Caledonia  county  court; 
Tyler,  Judge. 

Action  of  assumpsit  by  I.  P.  'ntus  against 
W.  E.  Warren  and  another  (a  trustee)  on  an 
open  account,  and  to  subject  the  proceeds 
of  the  homestead  of  defendant  Warren  to  the 
payment  of  hia  debt  Judgment  was  render- 
ed for  plaintiff,  and  defendants  except  Af- 
firmed. 

The  debt  due  from  the  principal  defendant 
to  the  trustee  was  for  the  purchase  price  of 
the  defendant's  homestead,  and  the  question 
was  whether  this  fund  was  attachable  upon 
the  plaintiff's  debt  The  defendant  acquired 
his  homestead  April  20,  1889.  The  plaintiff's 
account  was  a  store  bill  which  accrued  from 
18S6  to  1891.  Upon  the  trial  the  plaintiff  was 
allo^d,  against  exception,  to  waive  all  those 
items  which  accrued  after  April  20,  1889. 
The  plalutifTs  account  continued  to  lie  an 
open  b6ok  account  until  after  tlie  date  of 
acquiring  the  homestead,  and  Items  of  bott 
debt  and  credit  entered  Into  It  after-that  date. 
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B.  E.  Bullard,  for  platntlfE.  W.  H.  Tarlor, 
for  defendants. 

STABT,  J.  In  the  Court  below  the  trustee 
waa  adjodsed  liable  cm  account  of  money 
due  and  owlnff  fnnn  him  to  tbe  principal  de- 
fendant for  a  homestead  conTered  to  him 
by  the  defaidant;  and  the  case  comes  to 
this  court  <m  exceptions  taken  by  the  trustee 
and  claimant,  who  claim  that  the  sum  thus 
due  Is  cwmpt  from  attachment  by  trustee 
procras. 

The  plaintiff.  In  his  vedflcation,  set  out 
several  Items  of  account,  some  of  which  ac- 
crued before,  and  some  after,  the  homestead 
was  acquired.  The  court  pn^rly  allowed 
the  plalntUf  to  waive  his  right  of  recovery 
upon  Items  ot  his  account  which  accrued  sub- 
sequently to  the  time  the  d^endant  acquir- 
ed bis  homestead,  and  rendered  judgment 
against  the  principal  defendant  tor  only  such 
causes  of  action  as  existed  at  the  time  of 
acquiring  the  homestead.  It  is  clear  that  tbe 
Judgment  is  founded  up<ni  a  cause  of  action 
which  existed  at  tbe  time  tbe  homestead 
was  acquired.  The  Judgment  being  founded 
upon  such  cnuse  of  action,  the  funds  In  the 
bands  of  the  trustee  were  subject  to  attach- 
ment by  trustee  process. 

B.  L.  f  1076,  relied  upon  by  the  trustee 
and  claimant,  exempts  from  attachment  by 
trustee  process  such  sums  only  as  are  due 
and  owing  to  the  principal  defendant  for 
property  sold  and  conrej-ed  by  him,  which 
was,  at  tbe  time  of  tbe  sale,  exempt  from 
attachment  and  levy  upon  execution.  R.  U 
S  1901,  expressly  provides  that  the  homestead 
of  the  debtor  shall  be  subject  to  attachment 
and  levy  upon  execution  upim  causes  of  ac- 
tion existing  at  the  time  tbe  homestead  waa 
acquired.  The  authorities  cited  In  support 
of  the  claim  that  a  cause  of  action  accrues 
At  the  date  of  the  last  item  of  an  account, 
have  no  application  to  this  case.  The  causes 
of  action  for  which  the  plaintlfC  recovered 
Judgment  against  the  principal  defoidant  all 
existed  before  the  date  of  the  last  Item  on 
tbe  specification,  and  before  the  homestead 
was  acquired,  ^e  existence  of  the  cause  of 
action  at  the  time  the  homestead  was  ac- 
quired determines  tlie  right  of  the  plaintiff 
to  attach  the  funds  In  tiie  hsnds  of  the  trus- 
tee. The  statutes  above  cited  make  the  right 
to  depend  upon  the  existence  of  the  cause  of 
action,  and  not  up(Hi  whether  the  demand  la 
due,  so  that  an  action  could  be  maintained 
at  the  time  the  homestead  was  acquired. 
Judgment  affirmed. 


ROLAND  PARK  00.  OF  BAI/nMORE 

CITY  T.  STATE. 
(Court  of  Appeals  of  Maryland.    Feb.  28, 

1895.) 

COHPOBATB  TaIB8  — APPMCATION  OF  ACT— COBPO- 
RATIONS  SUBSEQUBNTLT  FoRMBt>. 

Act  1890,  c.  536,  proTideB  that  every  cor- 
poration incorporated  *  aince  Jan.  1st,  1890," 


cemetnr  companies  excepted,  shall  pay  to  dw 
state  a  thmtis  of  wie-^hth  of  1  per  cent,  on  its 
authorized  capital  stow,  and  tbe  act  was  ftp- 
proved  April  8,  1890.  It  Is  incorporated  with 
the  lawB  proridiug  for  the  pennanent  raisins 
of  revenue,  and  Act  1804,  c.  114,  by  iDcreasins 
the  number  of  corporations  exempt  from  its  op- 
eration, and  by  providiag  that  such  corpora- 
tious  should  not  be  relieved  of  liability  for  pay- 
ment of  the  bonus  accruing  "prior  to  tfae  dst? 
of  the  psHMge  of  this  act  I^omI  under  the  mo- 
visioDs  of  chapter  536,  Act  1890,"  shows  th&t 
the  lestslature  intended  the  act  to  be  of  perma- 
nent force.  Held,  that  the  act  of  1880  Applla 
to  all  ctH^rations  incorporated  after  January 
1,  1890,  and  not  ezc^tted,  and  not  merely  to 
those  incorporated  between  January  1  and 
April  8.  1890. 

Appeal  from  court  of  common  pleas. 

Action  by  tbe  state  of  Maryland  against 
the  Roland  Park  Company  of  Baltimore 
City  to  recover  the  bonus  tax  levied  on  the 
amount  of  capital  stock  In  company.  Prom 
a  Judgment  for  plaintiff,  defendant  appeals. 
Adirmed. 

Argued  before  ROBINSON,  O.  J„  and  BRY- 
AN, BRISCOE,  McSHERRY,  FOWLER, 
ROBERTS.  PAGE,  and  BOXD.  JJ. 

J.  N.  Steele,  J.  BL  Semmes,  and  F.  K. 
rey,  for  appellant   J.  Alex.  Preatui  and  K. 

Tj.  Preston,  tcr  the  State. 

McSHERRY.  J,  Whether  the  app^nt  Is 
liable  for  the  franchise  tax  or  bonus  Impoeed 
by  Act  1890,  c.  536,  Is  the  sole  question  In- 
volved In  this  proceeding.  The  appellant  Is 
a  body  corporate,  Incorporated  on  July  30, 
1801,  under  the  general  incorporation  law, 
and  Its  capital  stock  was  limited  by  Its  char- 
ter to  one  million  of  dollars.  Tbe  act  of  I8f>0. 
which  adda  a  new  section  to  the  Code,  pre- 
scribes that  "every  corporation  incorporated 
since  January  first,  .eighteen  hundred  and 
ninety,  under  any  general  or  special  law  of 
this  state,  except  cemetery  comimnles,"  etc.. 
"shall  pay  to  the  state  treasurer,  for  the  nse 
of  tbe  stete,  a  bonus  of  one-eighth  of  one 
per  centum  upon  the  amount  of  capital  stock 
which  said  company  Is  authorized  to  have,'* 
ete.  This  act  was  approved  and  became 
effective  on  April  8,  1800.  The  contention 
of  the  appellant  Is  that  this  statute  Is  only 
applicable  to  corporations  formed  after  Jan- 
uary 1,  and  before  April  8,  1S90,  and  that 
the  word  "since,"  prop^-ly  construed,  makesi 
the  provisions  of  the  act  relate  only  to  such 
corporations  as  were  formed  between  Janu- 
ary 1  and  April  8,  1890.  This  contention  is 
founded  on  the  assumption  that  the  word 
"since"  means,  and  necessarily  means,  and 
was  intended  to  mean,  a  period  of  time  be- 
ginning with  the  let  of  January,  1890,  and 
ending  with  the  date  when  the  statute  be- 
came effective.  To  support  this  contention, 
we  have  been  referred  to  various  lexicons 
which  define  the  word  "since."  We  are  not. 
however,  dealing  with  a  question  of  mere 
philology.  What  we  have  to  do  Is  to  dis- 
cover the  legislative  Intention,  and  to  give 
to  It,  when  ascertained  In  accordance  with 
ratabllshed  canons  or  rules,  fuIL  and  ctm- 
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plete  effect  The  oure  words  which  the 
legislature  may  use  are  not  always  control- 
ling. If  the  obrlouB  purpose  of  an  enact- 
ment is  beyond  the  literal  meaning  of  the 
language  employed,  it  will  not  be  restricted 
In  its  scope  and  application  hy  the  narrow 
signlAcance  of  its  words;  and  equally,  too, 
broad  and  comprehensive  terms  will  not  in- 
clude that  which  is  not  within  the  design 
and  the  object  of  the  statute.  The  real  In- 
tent, when  ascertained,  will  always  prevail 
over  the  literal  sense  of  the  language  (State 
V.  Mllbum,  0  Gill,  109;  Mllburn  v.  State,  1 
Md.  17),  because  both  the  canons  of  verbal 
criticism  and  the  rules  of  grammatical  cun- 
struetlon  must  alike  yield  to  the  manifest 
spirit  and  Intent  of  an  enactment  Or,  as 
differently  expressed,  "sometimes  cases  not 
within  the  words  are  hdd  to  be  within  the 
act,  and  other  cases  are,  by  construction, 
taken  without  the  operation  of  the  law, 
though  covered  by  the  lauguage,  according 
to  the  intent  and  design  of  the  legislature." 
WUson  V.  State,  21  Md.  1.  This  Intent  or 
design  may  be  gathered,  not  merely  from  the 
language  of  the  enactment,  but  also  from  the 
causes  or  necessity  which  prompted  Its  pas- 
sage, and  from  foreign  circumstances. 
Johnson  v.  Heald,  33  Md.  352;  Durousseau 
V.  U.  S.,  6  Crauch,  307.  Now,  the  obvious 
purpose  of  the  act  of  1890  was  to  raise  a 
revenue  for  the  treasury  of  the  state.  No 
reason  has  been  assigned,  or  can  well  be  sug- 
gested, for  limiting  its  application  to  such 
corporations  as  were  formed  within  the 
space  of  three  mouths  and  eight  days.  In  the 
beginning  of  the  year  1890.  By  its  first  sec- 
tion it  added  a  new  section,  to  be  known  as 
section  88a,  to  article  81  of  the  Code  of  Pub- 
lic General  Laws,  relating  to  revenue  and 
taxes,  and  thereby  indicated  that  its  provi- 
sions Imposing  the  bonus  sliould  be  a  perma- 
nent and  continuing  part  of  the  written  law 
of  the  state,  until  repealed.  The  mere  fact 
tbat  It  was  included  in,  and  by  Its  express 
terms  became  a  part  of,  the  fixed  and  es- 
tablished revenue  and  tax  system,  at  least 
implies  that  Its  application  was  not  design- 
ed to  be  of  the  short  and  restricted  duration 
claimed.  It  was  made  an  Integi-al  part  of 
a  revenue  system,  of  which,  had  It  been  pur- 
posely confined  in  Its  application  to  so  brief 
a  space  of  time,  it  woaid  properly  have 
formed  no  portion.  As  the  statute  was  dis- 
tinctly a  revenue  measure.  It  is  not  apparent 
why.  If  it  was  deemed  necessary  to  resort 
to  It  for  the  first  three  months  of  1890,  it  was 
not  equally  necessary  for  the  remainder  of 
tbat  year,  or  until,  in  fact.  Its  modification  or 
repeal.  But,  in  addition  to  this,  the  act  con- 
tains inherent  Indications  tbat  it  was  design- 
ed to  be  continuous  in  its  application.  Its 
title  declares  that  It  Is  an  act  "providing  for 
the  payment  by  every  newly  created  com- 
pany of  a  bonus  on  Its  capital  stock,"  etc., 
and  suggests  no  restriction  to  those  created 
before  Its  passage,  and  subsequent  to  the 


preceding  1st  of  January.  And,  further  on 
in  the  body  of  the  act,  provision  is  made 
for  the  imposition  of  a  bonus  of  one-sixth 
of  1  per  cent  upon  the  increase  of  the  capi- 
tal stock  "of  any  of  said  comi;m.nie8  or  any 
company  of  like  cliaracter  heretofore  Incor- 
porated." Now,  if  the  literal  and  restricted 
meaning  assigned  In  the  appellant's  conten- 
tion to  the  word  "since"  Is  to  prevail,  then 
the  only  companies  which  would  be  liable 
to  pay  the  bonus  of  one-sixth  of  1  per  cent, 
upon  an  Increase  of  their  capital  stock  would 
be  those  formed  after  January  1,  and  before 
April  8,  ISOO,  and  those  Incorporated  at  any 
time  prior  to  the  passage  of  the  act  of  1890. 
There  is  no  conceivable  reason  why  every 
corporation  formed  prior  to  April  8,  1890, 
should  be  liable,  upon  increasing  Its  stock, 
to  pay  this  bonus,  and  every  one  formed 
after  that  date  should  be  exempt  This  con- 
sequence, flowing  from  the  construction  in- 
sisted on,  would  result  In  Inequality,  if  not  in 
injustice,  and  would,  to  a  great  extent,  defeat 
the  raising  of  revenue  from  this  particular 
source.  A  result  which  may  follow  from 
one  construction  or  another  of  a  statute  Is 
always  a  potent  factor,  and  is  sometimes,  in 
and  of  itself,  conclusive  as  to  the  correct 
solution  of  the  question  as  to  its  meaning. 
People  V.  Rice  (S.  Y.  App.)  31  N.  E.  021. 

Looking  to  the  object  which  the  legislature 
had  in  view  in  passing  this  act,  and  consid- 
ering the  important  circumstance  that  they 
carefully  incorporated  its  provisions  in  the 
Code,  as  a  part  of  the  revenue  system,  un- 
der the  subtitle,  "Payment  of  Taxes  by  Cor- 
porations," we  think  the  true  reading  of  the 
statute  includes  all  corporations  formed  aft- 
er January  1,  1890,  except  those  specially  ex- 
cluded, and  that  the  enactment  is  not  con- 
fined to  those  formed  between  that  date  and 
April  8th  of  the  same  year.  That  this  is 
what  the  legislature  meant  Is  made  more 
apparent  by  Act  1894,  c,  114.  By  this 
act  other  classes  of  corporations  besides 
those  excluded  by  the  act  of  1890  were  ex- 
empted from  paying  the  bonus,  and  It  was 
specifically  provided  that  no  corporation  In- 
corporated prior  to  the  date  of  the  act  of 
1894  "shall  In  any  manner  by  this  act  [the 
act  of  1804]  be  relieved  or  released  from  the 
payment  of  any  bonus  now  due  and  owing 
by  It  or  which  shall  become  due  and  payable 
by  it  prior  to  the  date  of  the  passage  of 
this  act  imder  the  provisions  of  chapter  536 
of  1800."  If  the  act  of  1800  was  intended  to 
apply  only  to  corporations  formed  between 
January  1  and  April  8,  1890,  there  was  no 
necessity  for  enlarging,  by  the  act  of  1894, 
the  classes  of  corporations  exempted  from 
paying  the  bonus.  The  court  below  gave  to 
the  act  of  1890  the  same  construction  that 
we  have  placed  upon  it  and  its  Judgment 
in  favor  of  the  state  for  the  bonus  due  by 
the  appellant  will  therefore  be  affirmed. 
Judgment  affirmed,  with  costs  above  and  be- 
low. 
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LANGHAMMBR  et  al.  T.  MUNTSR  at  al. 
(Ooart  of  Appeal*  of  Maryland.    Feb.  28, 
1885.) 

BlBCTION— RbQISTRATION— BVIDBHOE — BlSI- 
DBKOB. 

1.  In  an  actioa  to  bave  names  stricken  from 
tbe  registry  of  voters,  the  entries  in  the  registry 
are  admissible  to  abow  tjiat  the  register  acted 
properly  in  pladng  the  names  tbereon,  and  will 
be  deemed  to  be  troe  till  their  falsity  is  estab- 
lished. 

2.  The  fact  that  a  penion*B  name  does  not 
appear  on  the  police  census  of  registered  TOters 
of  Baltimore  does  not  prove  that  he  is  not  en- 
titled to  rote  in  that  city. 

S.  In  an  action  to  hare  the  name  of  E. 
stricken  from  the  registry  of  TOters,  it  appeared 
^at  E.  lived  in  Baltimore  25  years,  and  in  the 
ward  in  which  he,regist»ed  4  years.  A  witness 
who  resided  at  the  house  from  which  E.  register- 
ed testified  that,  at  E.'s  request,  he  allowed  him 
to  sleep  two  nights  in  his  kitchen;  that  E.  ask- 
ed to  be  allowed  to  register  from  the  bonse; 
that  E.  "followed  the  water,"  and  witueaa  did 
not  think  he  had  a  regular  home;  that  be  had 
known  B.  for  some  years,  and  had  on  two  pre- 
rious  occasions  allowed  him  to  sleep  at  bis 
house  for  a  night  or  two  at  a  time.  A  sub- 
poena issued  to  E.  had  been  returned  non  est 
Stid,  that  B.*8  name  was  properly  placed  on  the 
r^stry  of  Toters. 

Appeal  from  court  of  common  pleas. 

Action  by  John  F.  Langhammer  and  Rich- 
ard A.  Dunn  against  John  Munter  and 
others,  registration  offlcera.  From  an  order 
of  the  court  of  common  pleas  of  Baltimore 
city  dismissing  the  petition,  plaintiffs  ap- 
peal. Affirmed. 

Argued  before  ROBINSON,  0-  J.,  and 
BRYAN,  McSHBRRY,  FOWLER.  EGB- 
ERTS, PAGE,  and  BOYD,  JJ. 

C.  J.  Bonaparte  and  John  C.  Rose,  for  ap- 
pellants. P.  J.  Campbell,  Jas.  H.  Preston, 
Ed.  D.  Fitzgerald,  and  Wm.  8.  Betod,  Jr.. 

for  appellees. 

PAGE.  J.  This  Is  an  appeal  from  an  or- 
Her  of  the  court  of  common  pleas  of  Balti- 
more city  dismissing  the  petition  of  the  ap- 
pellants, praying  that  the  names  of  James 
Bosley  and  Charles  Williams  be  stricken 
from  the  r^stry  of  voters  of  the  Fifth  pre- 
cinct of  the  First  ward  of  Baltimore  city. 
At  the  hearing  the  petitioners  produced  the 
registry  of  voters  of  the  precinct  and  ward, 
and  read  in  evidence  so  much  of  the  con- 
tents thereof  as  related  to  the  registration 
of  tbe  persons  alleged  by  the  petition  to 
be  Improperly  registered.  The  appellants' 
counsel,  however,  contend  that  these  entries 
can  only  he  used  for  the  purpose  of  showing 
what  the  appeal  is  from,  and  are  not  evi- 
dence to  be  r^ardcd  by  the  Judge  In  deter- 
mining whether  the  register  has  acted  prop- 
erly. We  cannot  adopt  this  view.  The 
duty  of  a  register  of  voters,  under  our  stat- 
ute, Is  not  merely  ministerial.  It  is  his  du^ 
to  Interrogate  the  party  applying  for  r^ls- 
tratlon,  under  oath,  touching  his  right  to 
register;  and  If,  after  this  primary  exam- 
ination of  the  applicant,  and  of  such  other 
evidence  u  may  be  Immediately  accessible, 


he  Is  In  doubt,  be  may  adjbum  his  detw- 
mlnatlon  to  a  subsequent  day,  when  he  most 
proceed  to  determine  whether  the  applicant 
is  a  qualified  voter,  or  disqualified.  He  is 
thus  compelled  to  take  evidence,  weigh  its 
force  and  effect,  and  finally  to  "determine"; 
and  it  is  from  this  determination  that  any 
one  who  thinks  himself  aggrieved  may  ap- 
peal to  one  of  the  judges  of  the  supreme 
bench  of  Baltimore  city.  If  the  election  pre- 
cinct is  in  Baltimore  city.  The  appeal  is 
by  petition,  and  with  it  shall  be  filed  cmi- 
fled  copies  of  all  the  entries  in  the  registry 
of  voters  relating  to  the  subject-matter;  and 
if.  In  the  opinion  of  the  Judge,  the  i>etiticHi 
and  exhibits  show  a  prima  facie  cause  of 
complaint,  he  orders  the  proceedings  provid- 
ed by  the  act  After  answer  Is  made  and 
evidence  adduced,  the  court  Is  required  to 
consider,  iu  making  up  its  determination, 
the  petition  (which  includes  the  entries),  the 
answers,  and  such  testimony,  for  or  against 
tbe  petition,  as  may  be  offered,  and  from 
the  whole  case,  thus  made  up,  decide  wheth- 
er the  party  is  or  Is  not  a  qualified  voter. 
These  entries  are  not  only  the  sworn  state- 
ments of  the  applicant,  but  also  tbe  delib- 
erate findings  of  an  officer  charged  with  tbe 
public  duty  of  determUiing  their  correctness, 
and,  as  such,  should  not  be  disturbed  until 
their  falsity  lias  been  established  by  suffi- 
cient evidence.  Adopting  this  principle  in 
the  case  we  are  now  considering,  what  does 
the  proof  establish?  There  Is  no  evidence 
assailing  such  entries  as  shown  that  James 
Bosley  Is  white,  25  years  of  age,  and  has  re- 
sided in  Baltimore  city  25  years,  and  Id  the 
ward  4  years.  There  is  no  sufficient  evi- 
dence to  controvert  the  entry  with  respect 
to  his  residence  (the  nature  of  which,  as 
proven,  will  be  hereinafter  examined)  in  the 
precinct.  The  proof  that  his  name  does 
not  appear  upon  the  police  census  of  ro- 
istered voters  Is  too  imcertaia  to  be  entitled 
to  much  weight.  The  fact  that  Bosley  was  a 
seafaring  man  might  fully  account  for  his  ab- 
sence at  the  time  the  census  was  taken,  even 
If  It  be  assumed  that  the  police  performed 
their  work  with  perfect  accuracy.  It  was 
proved  by  the  testimony  of  Charles  A  Eiseu- 
slck  that  he  resided  at  2225  Essex  street,  the 
place  Bosley  had  stated  as  his  residence  in 
tbe  ward  and  precinct;  that  neither  of  the 
alleged  voters  had  ever  lived  there,  bnt  that 
lie  knew  them,  and  In  the  mouth  August. 
imH,  hod  permitted  them,  at  their  request 
to  sleep  for  two  nights  in  his  kitchen;  that 
they  had  asked  him  to  permit  them  to  reg- 
ister from  his  house,  and  be  bad  replied  that 
he  did  not  object.  If  it  vras  not  contrary  to 
law;  that  the  alleged  voters  were  two  young 
men  who  "followed  the  water,"  and  he  sup- 
posed they  were  then  down  the  l>ay,  dredg- 
ing. He  did  not  know  whether  they  had 
any  permanent  home.  Thought  they  bad 
not,  and,  If  they  had,  he  did  not  know  where 
it  was.  He  had  know  them  for  some  years, 
and  on  one  or  two  previous  occasions  tbey 
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iiad,  in  like  manner,  slept  at  his  tiooee  for  a 
iiiglit  or  two  fit  a  time,  but  never  longer. 
It  was  also  shown  that  subpoenas  had  been 
Issued  for  each  of  the  parties,  and  returned 
by  the  sherltf  non  est 

This  is  a  ft^U  statement  of  all  the  eTtdence 
in  the  cause.  We  hare  stated  It  particularly 
with  reference  to  James  Bosley,  but  what 
has  been  said  Is  equally  applicable  to  the  case 
of  ChariM  Williams.  Under  these  circum- 
stances, the  appellant  contends  that  neither 
of  tbese  men  Is  a  qoallfled  voter,  and  entitled 
to  be  registered.  This  d^ends  on  the  mean- 
ing of  the  word  "residence,"  as  used  in  the 
first  section  of  article  1  of  the  constitution, 
when  applied  to  the  parttcidar  proof  In  this 
case.  Wliat  constitutes  "residence,"  within 
the  meaning  of  this  section  and  article  of  the 
constitution,  has  frequently  been  the  subject 
of  judicial  decision  In  this  state  and  else- 
where. It  haa  often  been  held  to  he  equiva- 
lent to  the  word  "home,"  in  the  sense  of  a 
home  to  which  one,  whenever  absent,  intends 
to  return.  It  undoubtedly  carries  with  It  an 
elem^-c  of  permanence,  differing,  howerer, 
widely  in  special  cases.  "The  word  'home' 
suggests  relations  differing  In  breadth  and 
strength,  though  not  In  khid,  when  applied, 
on  the  <me  hand,  to  a  farmer  who  has  resid- 
ed since  his  birth,  and  expects  to  reside  until 
his  death,  on  the  same  spot,  and,  on  the 
other  liand,  to  the  clergyman,  whose  home 
may  change  in  two  years,  or  to  the  railroad 
laborer,  whose  home  may  change  In  two 
months."  Falne,  Elect  46;  Chase  t-  Miller, 
41  Pa.  St  403;  Story,  Confi.  Laws.  Temporary 
absCTce,  with  a  continuous  Intention  to  re- 
turn, will  not  derive  one  of  his  residence, 
though  it  extend  through  a  series  of  years 
<€ooley.  Const.  LIm.  600;  Pry's  Election 
Case.  71  Pa.  St  302);  nor  will  a  sojourn, 
however  prolonged,  with  the  purpose  of  re- 
taming,  he  sufficient  to  acquire  a  residence. 
There  must  be  the  act  of  abiding,  without 
the  intention  of  removing  therefrom.  Story, 
Confl.  Laws,  i  41,  says:  In  other  words, 
there  must  be,  to  constitute  residence,  an  "ac- 
tual home.  In  the  sense  of  having  no  other 
home,  whether  he  Intends  to  reside  there 
permanently,  or  for  a  definite  or  Indefinite 
length  of  time."  Shaeffer  v.  Gilbert  78  Md. 
71.  20  Atl.  434.  Residence,  therefore.  Is  a 
question  d^iending  upon  fact  and  intention; 
and,  if  so,  it  may  be  applicable  to  a  particu- 
lar spot,  or  to  a  whole  country.  A  person 
who  wanders  from  country  to  country,  with 
no  Intention  of  remaining  fixedly  anywhere, 
acquires  no  new  residence.  On  the  other 
hand,  one  who  confines  his  wanderings  to  a 
particular  country  or  locality,  but  declines 
to  fix  hlms^f  np<m  some  particular  spot  can 
very  properly  be  said  to  be  a  resident  of 
thnt  country  or  locality.  Home,  domicile,  or 
residence,  may  therefore  Include  a  spot  or  a 
wide  area.  Each  of  these  words  may  be  ap- 
plied either  to  a  bouse,  a  precinct  a  ward, 
a  county,  or  a  state.  Dicey,  on  the  law  of 
Damicile  (page  55),  says,  **It  ia  obvious  that 


•  •  •  state  residence  and  the  district  real- 
dence,  are  of  the  same  nature,  and  whatso- 
ever is  necessary  to  constitute  the  one  is  es- 
sential to  define  the  other."  Pry's  Election 
Case,  71  Pa.  St.  306.  The  framers  of  our 
constitution  hare.  In  the  first  section  of  arti- 
cle 1,  clearly  recognized  these  applications 
of  the  word  "residence."  That  section  pre- 
scribes, as  the  qualification  of  a  voter,  tliat 
he  shall  be  a  resident  of  the  state  for  one 
year,  and  a  resident  of  the  district  six 
months^  There  Is  no  requirement  that  the 
proposed  voter  shall  have  some  particular 
spot  which  he  calls  hla  home,  provided  he 
mabes  his  home  (\n  the  sense  of  having  no 
other  home)  anywhere,  or  In  however  many 
places,  for  the  required  times,  within  the 
limits  of  the  state  and  the  voting  district 
Probably,  It  was  borne  In  mind  that  num- 
bers of  citizens,  through  misfortune  or  other- 
wise, were  without  dwelling  places,  but  there 
is  no  evidence  to  be  found  In  any  part  of  the 
constitution  that  these  were  to  be  denied  the 
privilege  of  the  elective  francblse.  On  the 
contrary.  It  seems  to  have  been  the  purpose 
to  confer  the  right  of  suffrage  upon  every 
male  citizen  who  has  attained  the  age  of  21 
years,  only  requiring,  for  wise  reasons,  that 
every  such  person  shall  have  resided  in  the 
state  one  year,  and  In  the  voting  district  six 
months.  When  the  general  assemldy  came 
to  provide  by  law  for  a  uniform  r^8tratl<m 
of  voters,  as  required  by  the  fifth  section  of 
article  1  of  the  constitutltm.  It  was  careful 
to  prescribe  such  regulations,  as  should  pre- 
vent abuse  and  fraud  in  the  exercise  of  this 
great  privilege.  The  city  of  Baltimore  hav- 
ing been  divided  Into  small  pre<^ncts,  officers 
of  registration  are  provided  for  each,  and 
large  powers  are  given  them,  ^ectlvely  to 
discharge  the  duties  Imposed  upon  them. 
For  the  purpose  of  clearly  identifying  the 
person  applying  to  be  registered,  the  officers 
of  registration  are  to  ascertain  his  name; 
color;  age;  place  of  birth;  place  of  residence, 
by  street  and  number.  If  any;  the  time  of  his 
residence  In  the  city  and  ward,— and  enter 
the  same  in  the  proper  column  of  books  pre- 
pared by  the  state,  and  furnished  them  for 
that  purpose.  Fraudulent  conduct  on  the 
part  of  the  registers,  or  of  other  persons.  In 
or  about  the  registration  of  voters,  is  made 
a  misdemeanor  punishable  on  conviction, 
with  heavy  penalties.  And  in  addition  to  all 
this  If  any  person,  whether  he  be  the  person 
applying  to  be  registered,  or  any  other  per- 
son, shall  think  himstif  aggrieved  by  the  ac- 
tion of  the  officer  of  registration,  there  Is  giv- 
en the  right  of  appeal  to  a  Judge  of  the  su< 
preme  bench.  If  these  safeguards  should 
prove  Ineffectual  to  prevent  the  fraudulent 
practices  which  the  counsel  for  the  appelant 
seems  to  apprehend,  It  will  be  for  the  1^1^ 
lature  to  devise  and  enact  other  provlslona 
to  accomplish  the  most  desirable  object  of 
securing  absolutely  pure  elections.  But, 
wlintever  may  be  don^  no  restrictions  can 
be  Imposed  tliat  will  require  ctther  or  differ- 
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eut  qnallflcatlons  for  voting  than  those  pre- 
scribed by  the  first  article  of  the  conatltu- 
tloD  of  the  state.   Order  affirmed. 


FIRST  NAT.  BANK  OF  GRAFTON  t. 
BUCKHANNON  BANK  OP 
WEST  VIRGINIA. 
(Court  of  Appeals  of  Maryland.    Feb.  28, 
1895.) 

CHBCKS— PHUaNTMCMT  FOR  pATKBIfT— DlUOaSCB 

OF  PaTBK. 

1.  A  check  drawn  on  bankers  Id  Baltituore, 
dated  .Tanuary  11th.  was  received  by  the  payee 
by  mail  on  the  12th,  and  forwarded  hj  the 
payee  to  Its  correspondent  in  Philadelphia,  who 
received  it  on  the  13th,  and  on  the  same  day 
sent  it  to  its  correspondent  in  Baltimore,  who 
received  it  on  the  14th,  and  presented  it  for 
payment  by  1  o'clock  of  the  same  day.  If  the 
check  had  been  mailed  by  the  payee  on  the  13th 
directly  to  Baltimore,  it  would  have  reached 
there  on  the  14tb.  Held,  that  the  check  was 
presented  within  a  reasonable  time,  so  as  to 
render  the  drawer  liable  Hiereon  In  case  of 
nonpayment. 

2.  The  payee  of  a  dieck  took  in  payment  the 
check  of  the  drawee,  the  drawee  being  unable 
to  pay  cash,  as  afterwards  appeared.  Thirty 
minutes  later,  the  drawee  became  bankrupt, 
and  payment  of  the  substituted  check,  when 
presented  the  same  day.  was  refused.  The 
drawee  had  no  fiimtb  in  the  hands  of  the  bank 
on  which  the  substitated  check  was  drawn,  and 
there  was  no  evidence  that  the  check,  if  pre- 
sented for  payment  within  the  30  minotest 
would  have  oeen  paid.  Btld,  that  the  taking 
of  the  substituted  check,  and  failure  to  present 
it  for  payment  within  the  30  mlnates,  did  not 
relieve  the  original  drawer  from  liabilitr,  as  it 
in  no  w»  Injured  lilm.  Anderstn  t.  Gill  (Md.) 
29  Atl.  S27,  distingniBhed. 

Appeal  from  Baltimore  eity  conrt 
Action  by  the  First  National  Bank  of  Oraf- 
ton,  W.  Va^  against  the  Bnckhannon  Bank 
of  West  Virginia.    From  a  Judgment  for  the 
defendanl;  plaintiff  appeals.  Reversed. 

Argaed  heton  IU>BINSON,  C.  J.,and  BRY- 
AN, ROBERTS,  PAGE,  BOYD,  FOWLER, 
and  McSHBRBY,  JJ. 

Frank  Woods,  for  appellant.  N.  P.  Bond, 
for  appellee. 

HcSHERRY,  J.  The  case  of  Anderson  r. 
GUI,  79  Md.  — ,  29  Atl.  627,  Is  clearly  dis- 
tinguishable from  the  one  now  before  us.  In 
Anderson  v.  GUI  we  held  that  when  the 
payee  of  a  check  drawn  on  a  banker  having 
funds  of  the  drawer  available  to  cash  it 
presents  it  In  due  time  through  his  collecting 
agent,  and  the  latter,  instead  «f  receiving 
money  for  It,  surrenders  It,  and  takes  In  lieu 
of  the  money  the  drawee's  own  check  upon 
another  bank  having  funds  with  which  to 
Iiay  the  substituted  check,  end  then  falls  to 
use  proper  diligence  In  presenting  the  substi- 
tuted check  for  payment,  which,  when  It  Is 
presented.  Is  not  paid  because  of  the  super- 
renlng  insolvency  and  suspension  of  the 
drawer  of  the  snbstltnted  check,  the  loss 
must  fall,  as  between  the  drawer  and  payee 
of  the  original  check,  upon  the  latter,  and 
not  upon  the  former.    It  Is  not  necessary  to 


repeat  the  reasons  or  again  refer  to  tbe  ad- 
judged cases  upon  which  the  concIusIoQ 
reached  in  that  case  was  founded.    It  is  ob- 
vious that,  If  the  payee's  own  negllffenee  Id 
not  presenting  the  substituted  check  in  s 
reasonable  time  before  the  suspension  of  Its 
drawer  has  been  the  direct  cause  of  Its  non- 
payment,—or,  stating  it  dlECerently,   If  the 
substituted  check  was  drawn  upon  a  bank 
having  funds  of  Its  draww,  and  If  it  would 
have  been  paid,  had  due  and  proper  diligence 
been  used  in  presenting  It,  and,  after  the  ex- 
piration of  the  time  beyond  which  its  pre- 
BMitment  would  not  be  within  the  limits  ol 
due  diligence,  the  drawer  of  it  suspends,  and 
the  substituted  check  Is,  In  consequence,  not 
paid,— this  negligence  of  the  payee  of  the 
original  check  in  not  presenting  the  substi- 
tuted check  at  a  time  when  It  would  have 
been  paid  cannot  be  visited  upon  the  drawer 
of  the  original  check,  and  he  wlU  be  dls<^r- 
ged.    But  this  doctrine  cannot  apply  where 
the  facts  flttl  to  show  that  the  drawer  of 
the  original  check  has  been  Injured  by  the 
delay  or  tbe  want  ot  due  diligence  of  the 
payee  or  bis  collecting  agent    If  the  draw- 
er  of  tbe  original  check  has  not  been  injured 
by  the  condnct  of  the  payee,  he  Is  In  no  worse 
position,  in  consequence  of  that  conduct, 
than  if.  due  diligence  had  been  used  by  tbe 
payee  without  securing  payment;  and  If  the 
facts  show  that  the  exerlcse  of  due  diligence 
bt  making  presentment  of  the  substituted 
check  would  hare  been  useless  because  of 
the  Insi^ency  of  the  drawer  thereof,  and 
becanse  the  drawer  thereof  was  without 
funds  to  meet  it,  then  the  failure  to  use  such 
diligence  conld  not  prejudice  the  rights  of 
the  drawer  of  the  original  check,  provided 
the  drawer  thereof  was  Insolvent  when  It 
was  drawn,  and  was  unable  to  cash  It  when 
presented.   Assuming  always  that  the  orig- 
inal check  would  have  been  paid  in  cash 
had  cash  been  demanded  and  insisted  on 
when  It  was  presented,  and  assuming  also 
that  the  exercise  of  due  diligence  would  bare 
secured  the  payment  of   tbe  substitated 
chock,  then  the  failure  to  exert  that  diligence 
whereby  loss  occurs,  would  result  In  an  In- 
Jury  to  the  drawer  of  the  original  check,  and 
would  discharge  him.    But  Injury  cannot  be 
predicated  of  the  want  of  due  diligence,  un- 
less, but  for  the  want  of  such  diligence,  the 
money  would  have  been  paid.    Until  It  Is 
shown  that  the  use  of  due  diligence  by  the 
payee  or  his  agent  would  have  resulted  In 
the  payment  of  the  substituted  check,  tbe 
flrst  step  has  not  been  taken  towards  estah- 
llshiug  injurious  negligence  on  his  part 
Now,  tn  the  case  at  bar,  the  Buckhannoa 
Bank  of  West  Virginia,  being  Indebted  to 
the  First  National  Bank  (rf  Grafton,  W.  Va, 
and  having  on  deposit  with  J.  J.  Nicholson  & 
Sons,  of  Baltimore,  an  amount  greater  than 
this  debt,  gave  to  the  Grafton  Bank  a  check 
on  Nicholson  &  Sons  for  the  amount  of  the 
indebtedness  due  to  the  Grafton  Bank.  TWs 
check  was  dated  January  11.  IfQ^  and  was 
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ou  the  same  day  mailed  to  the  Qrafton  Bank, 
and  was  received  by  it  on  the  succeediDg 
day.  On  that  day— tbe  12tli— the  Grafton 
Banli  Indorsed  the  check  for  collection  for  its 
account,  and  forwarded  It  by  mall  to  Its  cot~ 
respondent,  the  Manufacturers'  National 
Bank  of  Philadelphia.  On  the  13th  the  Man- 
ufacturers' Bank  received  it,  and  at  once  sent 
It  by  mall  to  its  correspondent,  the  National 
Farmers'  &  Planters'  Bank  of  Baltimore,  for 
collection.  On  the  next  day— the  14thr-the 
last-named  bank  received  It,  and  at  1  o'clock 
presented  it,  together  with  other  checks  and 
drafts,  at  the  counter  of  J.  J.  Nicholson  & 
Sons  f^  payment  Payment  was  not  made 
in  cash,  but,  instead  thereof,  upon  the  sur^ 
render  of  these  checks  and  drafts,  Nicholson 
&  Sons  drew  their  own  check  on  the  Western 
.N'ational  Bank  of  Baltimore  for  the  total 
amount  of  this  and  the  other  checks  and 
drafts,  and  delivered  it  to  the  messenger  of 
the  National  Farmers'  &  Planters'  Bank.  In 
30  minutes  afterwards,  Nicholson  &  Sons, 
li.iving  suspended,  and  being  h(^Ie8sly  in- 
solvent, closed  their  doors.  When  the  check 
of  Nicholson  &  Sons  to  the  National  Farmers' 
&  Planters'  Bank  was  shortly  afterwards^ 
but  on  the  same  afternoon,  and  during  bank- 
ing hours,  presented  to  the  Western  National 
Bank,  payment  was  refused.  Demand  was 
immediately  made  for  the  return  by  the 
Nicholsons  of  tbe  surrendered  checks,  but  ad- 
mittance to  their  banking  house  was  not  ob- 
tained until  next  day,  when  the  check  drawn 
by  the  Buckhannm  Bank  was  protested,  and 
then  recovered  by  an  action  of  replevin.  It 
is  admitted  by  the  agreed  statement  of  facts 
that,  had  the  check  held  by  the  Grafttw 
Bank  been  presented  to  Nicholson  &  Sons  at 
any  time  on  the  13th  or  up  to  no<Hi  on  the 
14th,  It  would  have  been  paid  by  them;  and 
it  is  further  admitted  that  Nicholson  &  Sons 
had  no  funds  to  their  credit  with  the  West- 
em  Natitmal  Bank,  but,  on  the  contrary, 
were  largely  indebted  to  the  bank  on  account 
of  oTN^rafts  when  they  drew  their  check  in 
favor  of  the  National  Farmers"  &  Planters* 
Bonk  at  1  o'clock  on  the  14tb  of  January.  It 
is  also  distinctly  admitted  tliat  this  check 
"was  in  fact  of  no  value." 

We  are  now  asked,  In  the  light  of  these 
facts,  to  say  that  the  receipt  by  the  National 
Farmers'  &  Planters'  Bank  of  this  worthless 
check,  and  the  failure  to  present  It  within  30 
minutes  thereafter,  though  it  is  not  shown  that 
It  would  have  been  paid  had  It  been  presented 
within  that  time,  has  resulted  In  such  an  In- 
Jury  to  the  Buckhannon  Bank  as  to  discharge 
the  latter's  liability  to  the  Grafton  Bank;  and 
this,  too,  though  the  Nicholsons  were  utterly 
unable,  by  reason  of  their  hopeless  Insolvency^ 
to  pay  In  cash  the  check  drawn  cm  them  by 
the  Buckhannon  Bank  when  It  was  presented 
at  1  o'dock  tbe  same  day.  That  is  the  appel- 
lee's oontentioD,  and  so  tbe  court  below  de- 
cided. The  position  Is  absolutely  untenable. 
The  Grafton  Bank,  having  received,  on  Janu- 
ary 12tta,  the  check  drawn  <m  Nlcholaou  8t 


Sons,  was  bound  to  present  It  for  payment  In 
a  reasonable  time.  There  being  no  dispute 
about  the  facts,  what  constituted  a  reason- 
able time  is  a  question  of  law  for  the  court. 
While  It  is  undisputed  that,  If  the  check  be 
drawn  on  a  bank  located  in  the  place  where 
the  check  is  delivered,  the  holder  has  until 
the  close  of  business  tiours  of  the  next  sec- 
ular day  to  present  It,  It  is  equally  tbe  settled 
law  that.  If  the  check  be  drawn  on  a  bank  sit- 
uated In  another  place,  it  should,  at  tbe  latest, 
he  mailed  for  preseutment  on  the  day  after 
It  is  received,  and  should  be  presented  at 
the  place  of  payment  on  the  day  after  it 
reaches  there.  3  Rand.  Com.  Paper,  $  1106; 
Byles,  Bills,  14,  164;  Chit  BiUs  (I3th  Am. 
Ed.)  3S3;  Blckford  v.  Ridge,  2  Camp.  537.  In 
the  pending  case,  as  already  stated,  the  check 
was  received  by  the  Grafton  Bank  on  January 
12th,  and  was  mailed,  not  tbe  next  day,  but 
the  same  day,  to  Us  Philadelphia  correspond- 
ent, for  collection,  and  was  received  In  Bal- 
timore on  the  14th,  and  was  on  that  day  pre- 
sented for  payment.  Though  tbe  record  con- 
tains the  admission  ttiat  if  the  check  had 
been  mailed  In  Grafton  on  the  12tb,  to  Balti- 
more direct,  it  would,  in  the  due  course  of  tbe 
mail,  have  reached  the  latter  place  on  the 
mining  of  tbe  13th,  still  tbe  Grafton  Bank 
was  under  no  obligation  to  mail  it  for  collec- 
tion until  the  day  after  it  was  received  by  it, 
—that  Is,  until  the  13th;  and,  had  It  forwarded 
It  on  that  day  by  mall  direct  to  Baltimore,  the 
check  would  not  have  been  received  there 
until  the  14th,  the  day  it  was  In  fact  received. 
The  forwarding  of  It  through  Philadelphia  did 
not,  therefore,  cause  it  to  reach  Baltimore 
later  than  the  Grafton  Bank  was  bound  to 
have  it  there  for  presentment  As,  under 
the  rule  alwve  stated,  the  Grafton  Bank  had, 
through  Its  collecting  agent  until  the  close  of 
business  hours  on  the  15th  to  present  the 
dieck  for  payment,  it  was  obvious^  guilty 
of  no  negU(^ence  in  not  presenting  it  prior  to 
noon  of  the  14th,  up  to  whicb  time,  according 
to  the  agreed  statement  of  facts.  It  would 
have  been  paid.  But,  the  check  having  been 
presented  on  hour  later,  when  confessedly 
the  Nicholsons  were  unable  to  pay  it  orer 
their  own  counter,  and  the  National  Farmers' 
&  Planters'  Bank  having  taken,  upon  the  sur- 
render of  this  worthless  check,  an  equally 
worthless  one,  drawn  by  Nicholson  &  Sons 
on  a  bank  in  which  they  had  no  funds,  but  to 
which  tliey  were  already  heavily  indebted  on 
overdrafts,  no  injury  was  in  fact  done  to  the 
Buckhannon  Bank,  unless  It  was  made  to 
appear  that  tbe  Western  National  Bank  would 
have  paid  Nicholson  &  Sons*  check  within  the 
30  minutes  following  its  receipt  by  the  Na- 
tional Farmers*  &  P.'anters*  Bank,  even  though 
the  draw^  of  that  check  bad  no  ftmds  to 
their  credit  when  they  drew  It.  We  cannot 
assume  that  the  Western  National  Bonk 
would  have  paid  this  check  if  It  had  been 
ivesented  prior  to  the  actual  suspension  of 
tlie  Nicholsons;  and,  as  there  Is  nothing  Id 
the  record  to  show  that  It  would  been  paid. 
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there  Is  nothing  to  liWUfiato  that  13u  C&ihire 
to  make  the  presentment  worked  any  Injury 
to  the  Bncktaannon  Bank  at  all.  As  the  Nldi- 
olsons,  accfwdlne  to  the  conceded  facts,  were 
utterly  unable  to  pay  the  check,  drawn  on 
tbem  by  the  Budcliannon  Bank  wli«i  It  was 
presented  at  tbelr  counts,  tbe  anrrender  of 
tJie  ehe&i  and  the  acceptance  of  the  siibstt- 
tnted  check  of  itself  caused  no  Injury  to  the 
Buckhannon  Bank;  and  as,  according  to  the 
admitted  facts,  the  substituted  eheck  -vras, 
when  drawn,  utterly  ralueless.  the 
failure  to  present  it  within  30  minuteB  pro- 
•duced  no  Injory  to  the  Bnckhannon  Bank. 
Neither,  therefore,  the  acceptance  of  the 
substituted  check,  nor  the  failure  for  SO 
minutes  to  present  It,  i>laced  tbe  Bnckhan- 
non Bank  In  a  worse  position  than  It  occu- 
pied at  tbe  moment  its  t^eck  was  present- 
ed to  Nicholson  &  Sons  for  payment;  and 
tiiat  presentmoit  was  in  fact  made  earlier 
than  under  tbe  law  it  was  necessary  to  moke 
It  Consequently  no  act  done  the  Grafton 
Bank  or  by  Its  a^rents  caused  any  Injmr  to 
tile  Buckbannon  Bank.  In  the  Anderson  dose 
Just  the  opi)OBlte  facts  were  presented,  and, 
of  course,  the  opposite  conduslim  was  readir 
-ed.  In  that  case  it  appeared  that  the  check 
drawn  by  Anderson  on  NicholsoB  A  Sons 
would  have  been  paid  in  cash  whoi  presented, 
had  cash  been  demanded;  and,  fnrOier,  that 
tbe  substituted  <dieek  on  the  Western  Na- 
tional Bank  would  have  been  paid,  had  due 
diligence  been  used  in  presenting'  it  It  was 
idiown  that  two  other  checks,  drawn  Nich- 
olson &  Sons  on  the  Western  National  Bank 
after  tii^  had  drawn  and  delivered  the  one 
given  in  exchange  for  the  Anderson  dieck, 
were  presented  and  paid.  Had  the  same  dlU- 
gence  been  used  by  tiie  holder  of  the  cfaedc 
gfT«i  in  substitution  tor  the  Anderson  check 
tiiat  the  holders  of  tiiese  two  other  chedES 
exerted,  that  check  would  also  have  been  paid. 
The  failure  to  use  that  degree  of  diligence, 
under  these  circumstances,  therefore  resulted 
tn  injuring  Anderson,  uid  he  was  held  to  be 
discharged.  It  follows  from  what  has  been 
said  that  the  judgment  of  the  court  below 
was  oToneous,  and  it  will  be  reversed,  that 
Judgmmt  nmy  be  entered  for  the  plaintiff. 
Jndsment  reversed,  and  cause  remanded,  with 
costs  above  and  bdow. 


FREENT  T.  PREENY. 
(Coart  of  Appeals  of  Maryland.   Feb.  27, 1895.) 

EQUITY  PiiACTica  —  Ejccbptiohs  to  Tebtimont— 

competesct  of  w itxess— child  of 
Tbndeh  YKAR9. 

1.  In  an  action  for  divorce,  it  is  within  the 
discretion  of  the  coart  to  allow  childrra  of  the 
parties,  of  tender  years,  to  testify. 

2.  Exceptions  to  testimony  taken  before  an 
examiner  must  state  clearly  the  testimony  ex- 
cepted to,  the  ground  on  which  the  exception  is 
based,  and  tbe  name  or  names  of  tbe  witnessea 
whose  testimony  is  excepted  to. 

3.  Where,  under  Code,  arL  IC,  {  220,  ob- 
jection iM  made  to  a  qnestion  because  it  is  lead- 


ing, the  gnmnd  of  the  objection  should  be  stat- 
ed by  the  attorney  making  the  objection.  Bod 
recorded  by  the  examiner. 

Appeal  from  circuit  court,  Wicomico  coun- 
ty. 

Bill  by  Katharine  Ja(4ison  Freeny  against 
John  Oscar  Freeny.  From  a  decree  tot 
I^lntlff,  defendant  appeals.  Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and 
BOBBRTS,  BBISCOE.  HcSHEBBY,  and 
FOWLBR.  JJ. 

P.  Stanley  Toadvhi,  Geo.  W.  Bdl,  W.  C. 
Humphreys,  and  Thoa.  Humphreys,  for  ap- 
pellant. R.  P.  Graham  and  H.  Ii.  D.  Stan- 
ford, for  appellee.  • 

FOWLER,  T.  The  bill  in  this  case  wai 
filed  for  a  divorce  a  mensa.  The  ground  al- 
leged la  cruelty  of  treatment  Tbe  questlona 
presented,  with  the  exception  of  a  fbw  minor 
ones,  tn  regard  to  exertions  to  testimony, 
involve  Issues  of  t&ct,  and  may  be  briefly 
dl^osed  of.  We  entirely  agree  with  the 
concilusions  announced  by  tbe  learned  Judges 
below.  The  case  was  heard  b^re  a  fun 
bench,  and  the  carefully  prepared  and  ex- 
haustive opinion,  whI<A  was  concurred  In  by 
all  the  judges  after  reviewing  all  the  testi- 
mony, grants  to  the  wife  the  relief  she  praya 
for  In  her  bill.  This  condusion  is,  in  onr 
opinion,  entirely  in  accordance  with  the  de- 
cided weight  of  the  testimony.  It  would 
serve  no  good  purpose  to  discuss  In  detail 
tiie  testimony  whldb  discloses  the  unhappy 
relations  which  existed  between  tbe  philn- 
tiff  and  defendant,  nor  would  ft  be  either  in- 
structive or  interastittg  to  show  tiiat  tbe 
charges  of  cmel  treatment  on  which  the  wife 
bases  her  claim  to  relief  have  been  fully  and 
satisfactorily  established.  In  cases  like  this 
the  witnesses  retted  on  must  necessarily 
come  from  the  domestic  circle.  Ill  usage  of 
the  kind  imputed  to  the  Imsband  in  this  case 
Is  not  generally  Indulged  In  while  others  are 
present  In  the  case  of  Hawkins  v.  Haw- 
kins, 65  Md.  107,  S  Atl.  749,  and  In  other 
cases,  it  has  been  remarked  that  It  Is  from 
necessity  that  members  of  the  ftimlly  or 
servants  must  In  most  cases  like  tbls,  be 
called  as  witnesses;  for,  say  liie  cmirt  Id 
that  case,  'ill  usage  and  cruel  treatment  of 
the  wife  do  not  generally  occur  In  public 
places,  or  In  the  open  face  of  day."  i 

It  appears  that  t^e  parties  to  this  cause 
were  married  In  1880,  and  that  after  ll^ng 
together  for  13  years,  the  plaintiff  left  her  I 
husband,  taking  with  hee  the  three  ebOdren  I 
of  the  marriage,  who  were,   respectively,  I 
about  12,  10,  and  7  years  of  age.  fnie  testi-  | 
mony  of  the  plaintiff  and  these  tiiree  dill-  j 
dren.  leaving  out  of  consideration  all  other  \ 
testimony  offered  by  her,  if  It  ts  to  be  ^^ 
celved  and  credited,  is  amply  sufficient  to 
have  justlfled"  the  lower  court  In  passing  a 
decree  of  separation.   But  the  testimony  of 
the  children  is  excepted  to  by  the  defendant 
on  the  ground  that  th^  are  Incompetent  t« 
testify,  by  reason  of  their  tender  years 

Digitized  by  Google  ! 


KM 


JOKOAK  V. 


F£CKHAM. 


305 


After  carefully  examining  tbe  cblldren  In 
regard  to  their  capacity  to  testify  as  wit- 
ness^ In  tbe  cause,  the  Judges  below  found 
them  to  be  fully  capable,  and  tlwrefore  com- 
petent, and  gave  the  plaintiff  leave  to  exam- 
ine tliem.  If  this  question  were  prci|>erly 
before  us,  we  would  say,  from  an  examina- 
tion of  tbe  evidence,  that  we  entirely  approve 
of  the  course  adored  by  the  court  below. 
But  it  is  clear  that  it  was  within  the  discre- 
tion of  the  trial  court  1  Greeul.  Ev.  i  367; 
State  T.  Juneau.  50  N.  W.  C»80.  And  the  rul- 
ing thereon  is  not,  therefore,  tlie  snbtject  of 
appeal. 

A  lai^  number  of  other  exceptions  to  t^- 
tlmony  were  taken  below,  but,  as  they  were 
not  noticed  ^tber  in  the  brief  or  oral  argu- 
ment of  defendant's  counsel,  we  think  It  un- 
necessary to  dlscnaa  them,  except  to  empha- 
size what  was  said  by  the  trial  Judges  In 
regard  to  the  Irregular  manner  In  which 
most  of  the  exceptions  were  presented  In  this 
case.  If  it  Is  desired  to  except  to  testimony 
taken  before  an  examiner,  to  be  used  at  the 
hearing  of  a  cause  In  a  court  of  equity,  it 
la  sufficient  to  have  the  examiner  note  the 
objection  (Code,  art  IG,  9  220).  witliout  setting 
forth  the  ground  on  which  such  objection  or 
exception  is  based,  unless  when  a  question 
is  objected  to  because  it  Is  leading,  in  which 
case  the  ground  of  the  objection  should  be 
stated  by  the  attorney  making  the  objection, 
and  recorded  by  the  examiner,  In  order  that 
on  Importunity  may  be  afforded  for  chnuglng 
the  form  of  the  question.  Under  rule  43  of 
the  general  equity  rules'  adopted  by  this 
court  (see  section  223,  art  10,  of  the  Code), 
evldenm  taken  and  returned  by  an  examiner 
shall  remain  in  court  10  days,  subject  to  ex- 
ception, before  tlie  cause  shall  be  taken  up 
for  bearing,  unless,  by  agreement  of  the  par- 
ties, such  time  be  waived.  Ample  time, 
therefore,  Is  afforded  for  the  preparation  of 
exceptions,  if  counsel  wish  to  avail  them- 
selves of  It  Ev^y  exception  to  testimony 
must  be  reduced  to  writing,  and  filed  in  the 
cause,  at  least,  before  the  heai-ing  begins.  It 
will  not  do.  as  was  done  In  this  case,  to  ex- 
cept generally  to  "all  the  testimony  objected 
to,  and  noted  by  the  examiner."  Every  ex- 
ception should  clearly  indicate  the  testimony 
excepted  to,  and  the  ground  on  which  tJbie 
exception  Is  based,  and  the  name  or  names 
of  the  witnesses  whose  testimony  Is  excepted 
to  should  be  set  forth.  Decree  affirmed, 
wltb  costs  to  atvellee. 


JORDAN  T.  mOKHAM,  Town  Tnasnrw. 
(ScpTcn*  Oomt  of  Jthode  Island.  Mardi  19, 
1l8B5.) 

DsrecnvB  Hiohwat— Nono*  *o  Tewir  Coukoii^- 

MAN. 

I^odce  to  an  IndiTidual  member  of  the 
town  council  of  a  defect  in  a  higbwaj  is  not  no- 
tic**  to  the  town,  ttaougli  tilie  town  council  as  a 
body,  under  Pub.  St.  ce.  64.  65,  has  mncli  to 
do  with  Hbe  oversickt  of  hiffiways. 
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Exceptions  from  court  of  common  pleas. 

Action  by  George  H.  Jordan  against  Par- 
don S.  Peckham,  town  treasurer.  There  was 
a  judgment  tot  defendant,  and  plaintiff  ex- 
cepts. Overruled. 

Page  ft  Owen,  for  plaintlCE.  BL  K.  Potter, 
Cor  defendant. 

PBB  CURIAM,  raie  only  question  raised 
by  the  plaintlCre  bill  of  exertions  in  this 
case  is  whether  notice  to  a  member  of  the 
town  council  of  the  defendant  town,  of  fb.e 
defect  In  the  highway  where  the  accident 
happened,  was  actual  and  express  notice  to 
the  town  of  the  condition  of  such  highway. 
We  do  not  think  It  was.  A  member  of  a 
town  council,  simply  as  such,  is  not  charged 
by  the  statute  with  any  duty,  nor  has  he  any 
authority,  regarding  the  highways  of  the 
town.  It  is  true  that  the  town  council,  act- 
lag  08  a  body  in  their  official  capadty,  has 
mach  to  do  in  connection  with  the  consteuc- 
tlon  and  overalght  of  highways  (Pub.  St  B. 
I.  CO.  dl.  fSSi,  and  we  are  not  prepared  to  say 
that  notice  to  It  of  a  defect  in  a  hlghwv 
would  not  be  express  notice  to  the  town. 
But  we  fail  to  see  that  notice  to  an  Individ- 
ual member  thereof  is  any  more  binding  up- 
on the  town  than  It  would  be  if  given  to  any 
other  taxpayer  thereof.  Notice  brought  home 
to  an  officer  charged  with  the  maintenance 
and  repair  of  the  highways  of  the  town  gen- 
erally, or  with  the  particular  one  where  tiie 
defect  exists,  would  doubtless  be  sufficient 
Thus  It  baa  been  held,  and  doubtless  cor- 
rectly, that  notice  to  a  street  commissioner 
OF  a  road  overseer  Is  notice  to  the  corporation 
(Parish  V.  Town  of  Eden,  62  Wis.  27S,  22  K 
W.  398);  and  also  that  notice  to  one  of  three 
supervisors  of  hij^ways  Is  notice  to  all  and 
to  the  town  (Bailey  v.  Town  of  Spring  Lake, 
[Wis.]  20  N.  W.  920).  So,  where  tlie  police 
are  charged  with  the  duty  of  removing  ob- 
structions from  the  streets,  notice  to  a  po- 
liceman, while  on  duty,  of  the  obstruction,  has 
been  beld  sufficient.  BlUott  Roads  &  S.  p. 
463,  and  cases  cited  in  note  7.  And  while 
there  are  cases  which  hold  that  notice  to  a 
town  councilman  Is  notice  to  the  town  (Garter 
V.  Town  of  Montlcello,  68  Iowa.  ITS.  26  N.  W. 
129;  Puller  t.  Ifayor,  etc.,  82  Mich.  480,  46  N. 
W.  721;  McKlegne  v.  City  of  Jauesvtlle. 
68  Wis.  67,  SI  N.  W.  299.  But  see  statute 
of  Wisconsin  as  to  powers  and  duties  of 
councUs),  and  even  In  one  state  that  notice  to 
indlvidnal  citizens  Is  notice  to  the  town  (Ma- 
son V.  Ellsworth,  82  Me.  271.  But  this  rule 
has  since  been  modified  by  statute.  See 
Rogers  v.  Shirley,  74  Me.  144),  yet  the  pre- 
ponderance of  authority  as  well  as  the  bet- 
ter reason,  we  think,  is  opposed  to  this  view. 
See  Yandersllce  v.  City  of  Philadelphia,  lOS 
Pa.  St  102;  McDermott  t.  City  of  Kingston, 
19  Hun,  108;  Bush  v.  Geneva,  3  Thomp.  & 
a  409;  dissenting  opinion  by  Elliott,  J.,  la 
City  of  Logansport  v.  Justice,  74  Ind.  378; 
Donaldson  v.  Boston,  16  Gray,  3DS.  See, 
K..  Pub.  St  B.  L  ^  ^„«d^,(Scf8§t& 
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r.  Tripp,  12  R.  I.  454.  We  are  therefore  of 
the  opinion  that  the  refusal  of  the  court  in 
this  case  to  charge  the  Jtiry  "that  notice  to  a 
member  of  the  town  council  of  Coventry  was 
actual  and  express  notice  to  the  defendant 
town  of  the  condition  of  said  highway"  was 
not  error.  Exceptions  OTerruled,  and  Judg- 
ment of  court  of  common  pleas  affirmed. 


FOURNIER  T.  WILSON. 
(Snpreme  Court  of  Rhode  Island.    March  8, 
1895.) 

SsBHim  iHD  Constables— Sals  or  Hortoagbd 
Goods — Failckb  to  Fat  otbr  Frocebds. 

A  count  which  seta  forth  in  detail  the 
making  and  delivery  of  a  chattel  mortgage,  its 
nonpayment,  the  sale  of  the  mortgaged  goods 
under  execution,  and  refusal  on  the  part  of  the 
officer  who  made  the  sale  to  pay  to  plaintiff  the 
proceeds  of  the  sale,  as  proTided  in  Fnb.  St.  R. 
I.  c.  223, 1 6,  Bufflcioitly  states  a  cause  of  action. 

Action  by  James  Fonrnler  against  James 
Wilson.  Defendant  demurred  to  plaintiff's 
declaration.    Demurrer  overruled. 

J.  Osfield,  for  plalntifif.  Hugh  J.  Carroll 
and  Jacob  W.  Mathewson,  for  defendant 

PER  CURIAM.  We  are  of  the  opinion 
that  the  first  count  In  the  declaration,  to 
which  the  defendant  has  demurred,  suffi- 
ciently states  a  cause  of  action.  It  sets 
forth  the  making  and  delivery  of  a  certain 
note,  and  mortgage  securing  Its  payment, 
by  one  Isaac  Foumler  to  the  plaintiff;  the 
record  of  the  mortgage  in  the  office  of  the 
town  clerk  of  Lincoln,  in  which  town,  as 
shown  by  the  mortgage,  made  a  part  of  the 
count,  the  mortgagor  resided  at  the  making 
of  the  mortgage;  the  nonpayment  in  full  of 
the  mortgage  debt;  the  sale  under  execution 
against  the  mortgagor  of  the  horse,  a  part 
of  the  mortgaged  property;  and  the  refusal 
of  the  defendant,  who  made  the  sale,  on  de- 
mand by  the  plaintiff,  to  pay  to  him  the  pro- 
ceeds of  the  sale.  Pub.  St.  R.  I.  c.  223,  S  0, 
provides  that  the  proceeds  of  the  sale  of 
mortgaged  personal  estate  under  execution 
shall  be  applied  to  the  payment  of  the 
amount  due  on  the  mortgage  In  the  first  In- 
stance, and  the  balance  only  to  the  payment 
of  the  amount  due  on  the  execution.  The 
count  is  sustained,  and  the  demurrer  over- 
ruled. Case  remitted  to  the  common  pleas 
divhsion  for  trlaL 


KNOWLES  LOOM  WORKS  T.  TAGHER 
et  al. 

(Supreme  Court  of  New  Jersey.   Feb.  21,  1895.) 

CosDiTioKAi.  Balbs— Failckr  to  Recokd— Fbi- 
OBiTT  or  Cbattel  Uoktoaob, 

1.  'Tbe  act  of  Jg^p.  421,  reqniring  condi- 
tional sales  of  personal  property  to  be  recorded, 
■Pt^ies  to  a  contract  of  uUe,  made  In  Kew  York, 
01  property  to  be  delivered  to  and  held  by  the 
purchaser  within  this  state. 

2.  A  diattel  mortgage  Bubseqnently  given 
by  the  purchaser  on  such  property  in  this  stats^ 


to  secure  a  pre-exiBting  debt,  Is,  within  tt* 
meaniog  of  the  act  of  lSS&.  a  mortgage  i&  KooJ 
faith,  and  is  entitled  to  priority  over  the  unre- 
corded contract  of  sale,  of  whldi  the  mortgagee 
had  no  notice. 

(Syllabus  by  the  Court.) 

On  cose  certified  from  the  Passaic  county 
circuit  by  Justice  Dfzon. 

Action  by  Knowles  Loom  Works  against 
J.  Vacher  and  R.  J.  Hogaet  Oase  cotlfied. 
Judgment  for  defendants. 

The  questions  to  be  determined  In  this  case 
are  presented  by  the  following  certificate: 
"Patersou,  N.  J.,  May  3,  1894.  This  suit  re- 
lates to  the  title  of  ten  sUk  looms,  which, 
about  August  1st  last,  were  in  the  poeses- 
ston  of  the  defendants,  and  were  then  re- 
plevied by  the  plaintiff,  and  returned  under 
bond  to  the  defendants.  The  value  of  the 
looms  was  then  $1,487.50,  which  amount, 
with  Interest  thereon  from  August  1,  lSl<8 
the  plaintiff  wilt  be  entitled  to  recover  if  it 
be  entitled  to  a  Judgment  The  looma  were 
originally  the  property  of  the  plaintiff.  & 
Massadbusetta  corporation  located  In  W<nces- 
ter,  Mass.,  and  were  d^Ivered  by  It  to  ib>> 
Paris  Silk  Company,  a  New  Jersey  corpora- 
tion located  In  Paterson,  under  a  contract 
for  the  sale  of  them  made  orally  In  the  city 
of  New  York  between  an  agent  of  the  plain- 
tiff and  an  agent  of  the  Paris  Sltk  Company. 
According  to  the  terms  of  the  contract  the 
looms  were  to  remain  the  property  of  the 
plaintiff  until  they  were  fully  paid  for,  and 
were  to  be  paid  for  In  Installments,  at  pe- 
riods ranging  from  thirty  days  to  six  monthn 
after  delivery.  ^Thls  contract  was  never 
formally  reduced  to  writing,  but  Its  tem» 
can  be  gathered  from  letters  written  to  each 
other  by  the  parties  In  Worcester  and  Pater- 
son, which  refer  to  the  oral  contract  In 
pursnance  of  the  contract  the  looms  wers 
delivered  by  the  plaintiff  to  the  silk  compa- 
ny, in  Paterson,  In  the  latter  part  of  May. 
1893,  and  shortly  afterwards  notes  were  giv- 
en by  the  silk  company  to  the  plalntlfT  for 
the  amount  of  the  purchase  money.  These 
notes  have  never  been  paid,  and,  after  tlw 
maturity  of  the  note  first  due,  the  plaintiff 
tendered  them  all  back  to  the  silk  company 
before  issuing  the  writ  in  this  cause.  On 
July  5.  1893,  the  looms  being  In  the  possw- 
siou  of  the  Paris  Bilk  (Company,  at  Paterson. 
were  mortgaged  by  that  company  to  ttae  de- 
fendant Hoguet  to  secure  a  pre^xIstinK  debt 
due  from  the  company  to  Hoguet,  Mr.  H.Q- 
guet  having  agreed  with  the  company  that 
whatever  he  realized  from  the  mortgage  he 
would  distribute  among  the  credltoiB  of  the 
Paris  SUk  Company  proportionately.  At 
tliat  time  the  silk  company  was  InsolTcnt. 
and  Hoguet  knew  It  biy;  he  had  no  notice 
that  the  looms  were  not  the  property  of  the 
Paris  Silk  Company.  The  title  which  the 
defendants  now  set  up  depends  upon  that 
mortgage.  W  hether,  under  t  hese  circum- 
stances, the  plaintiff  or  the  defendants  are 
entitled  to  the  Judgment  of  the  court  Is  a 

question  reserved  and/^£^4j|l^ftQ  the  su- 
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preme  court  for  its  adTlwury  opinion.  Jona- 
than DIzon,  Judge." 

Argued  before  the  CHIEF  JUSTICB  and 
DEPCE  and  VAN  SYCKEL,  JJ. 

W.  B.  Gouriey.  for  plaintiff.  J.  W.  Grlgss. 
for  defendants. 

VAN  SYCKEU  J>  On  bebalf  of  the  de- 
fmdonts  It  Is  insisted  that  the  sale  by  the 
plalutiff  to  the  silk  company,  b^cg  a  c<Hidl- 
tional  one,  was  Toid  as  asalnst  tbe  nkort- 
gage  of  Hogaet,  by  virtue  of  tbe  prorfsioiw 
of  the  act  of  May  0,  1839.  entitled  "An  act 
requiring  C(Sitracts  for  tba  condltlona]  sale 
of  pentmal  property  to  be  recorded."  I^iws 
18S9,  pk  421.  Tbe  Important  features  of  this 
act  are  contained  in  the  first  and  second  sec- 
tioofl,  which  are  quoted  aa  fidlows:  "0-)  That 
In  ereiy  contract  tar  the  conditional  sale  of 
goods  and  chattds  hereafter  made,  which 
■ball  be  accmupanied  by  an  immediate  dellv- 
eiy  and  be  f^wed  an  actual  and  coo- 
tinued  change  of  possession  of  the  things 
emtracted  to  be  sold,  all  condltlans  and  ros- 
ervatlons  which  inuTlde  that  the  ownei'shlp 
of  such  goods  and  ,  chattels  is  to  remain  in 
tlw  person  so  contracting  to  sell  the  same, 
or  other  person  than  the  one  so  eontraeting 
to  boy  them,  until  said  goods  or  chattds  are 
paid  tor,  or  nutU  the  occurring  of  any  future 
ermt  w  contingency,  shall  be  absolutely  void 
as  Bgataist  subsequent  purchases  and  moxt- 
gagees  in  good  faith,  and  aa  to  them  the  sale 
fhall  be  deemed  absolute,  unless  such  eon* 
tract  for  aale  with  such  conditioiis  and  reser- 
Tabona  therein,  be  recorded  as  directed  in 
the  succeeding  section  of  this  act  (2)  That 
the  Id  strum  eats  mentioned  In  the  ineceding 
section  shall  be  recorded  In  the  clerk's  office 
oi  the  county  wherein  tbe  party  contracting 
to  buy,  if  a  resident  of  this  state,  shall  re- 
^  at  tlie  time  of  the  execution  thereof, 
ud  if  not  a  resident  of  this  state,  then  In 
the  clerk's  office  of  the  county  where  tbe 
pr<Q>erty  so  conditionally  bought  slmU  be  at 
the  time  of  the  executUm  of  such  instrument: 
provided  that  In  any  county  where  the  of- 
fice or  leglstCT  of  deeds  exists,  or  hereafter 
niay  be  created,  such  instruments  shall  be 
recorded  in  the  office  of  such  renter."  The 
sUk  company  was  tbe  party  extracting  to 
buy,  and  was  a  resident  of  this  states  located 
at  the  dty  of  Fatetson,  in  the  county  f>f 
iVuaaic.  Tt»  contract  of  sale  was  not  re- 
corded as  required  by  the  act  of  18S9. 

Two  points  are  Invdred:  First,  whether 
the  Btatote  of  1880  is  applicable  to  this  case, 
la  riew  of  the  dct  that  the  contract  of  sale 
voa  made  in  the  state  of  Kew  York;  and, 
•econd.  whether  the  defendant  Hoguet.  In 
taUng  a  mortgage  to  secure  a  pre-existing 
debt  due  tnm  tbe  l*atls  Silk  Con^nuy  to 
blm,  became  a  mortgagee  in  good  faith. 

The  act  of  1888  directs  the  contract  to  be 
recorded  In  the  county  where  the  buyer  re- 
aldei,  if  a  resident  of  this  state  at  the  time 
e(  dw  exscntton  tiie  contract,  and.  If  not  a 
iMldeiU  of  tbSm  states  then  in  the  county 


where  the  property  diall  be  at  the  time 
the  execution  of  such  instrument  Tbe  m&-  I 
tfest  purpose  of  the  act  Is  to  render  tneffi*  1 
cadous  the  conditional  sale  of  all  goods  held 
In  this  state,  where  the  contract  of  sale  la 
not  recorded.  There  Is  an  Implied  mandate 
in  the  act  that  the  contract  of  sale  shall  be 
in  writing;  otherwise  It  could  not  be  re- 
cord^ and  the  act  would  be  futile.  The 
situs  of  the  property,  and  not  the  lex  loci 
oontractus,  determines  tbe  vall^Uty  of  such 
sales.  The  contract  tn  this  case  was  made 
in  New  York,  but  tbe  property  was  to  be  de- 
livered, and  vas  ddlvered  to  and  held  b^,.^ 
the  purchaser,  in  this  state.  Great  conten- 
tion and  uncertainty  in  the  title  to  personal 
property  would  be  produced  if  purchasers 
and  mortgagees  were  bound  to  ascertain 
whether  the  Tendor  or  mortgagor  acquired 
Utie  in  anoth»  state  before  they  could  c«i- 
tract  with  safety  in  refwence  to  It.  Jndidal 
decision  in  this  state  has  been  hostile  to  such 
an  Interpretation  of  the  law.  Safe  Go. 
Norton,  48  N,  J.  Law,  410,  7  Atl.  4ia  Where 
the  dtna  of  personal  property  la  in  thla  state, 
it  is  subject  to  our  statuttn?  proTlsions  in 
the  adjudications  regudlng  it  In  our  own 
courts,  in  a  suit  to  which  a  dtisen  of  this/ 
state  Is  a  party.  The  force  of  our  statuiS^ 
is  recognised  In  Vamum  t.  Camp,  13  J. 
Law,  326.  and  in  BenUey  t.  Whittemore,  19 
N.  J.  Eq.  402.  "No  one  can  seriously  doubt 
that  it  Is  competent  for  any  state  to  adt^t 
such  a  rule  In  its  own  legislation,  since  It 
has  perfect  Jurisdiction  over  all  property, 
perstm^  as  wdl  as  real,  within  Its  own  ter- 
ritwial  limits;  nor  can  such  a  nile  made  for 
ttie  benefit  of  Innonnt  purchasers  and  grant- 
ors be  deemed  jnstiy  open  to  r^oadi  of  be- 
ing founded  in  a  narrow  or  selfish  policy." 
BUxry,  Confl.  lam,  }  390.  It  seems  dear 
that  the  New  Jers^  statute  must  dominate 
this  controversy. 

As  to  the  other  question  to  be  dlacuased, 
there  is  more  conflict  in  the  cases.  The 
New  York  chattel  mortgage  act  of  1833,  from 
which  our  act  is  copied,  was  construed  by 
the  New  Toik  court  of  appeals  In  Van  Heu- 
aen  r.  Radcllff,  17  N.  Y.  5Sa  It  Is  there 
hdd  that  an  assignee  in  trust  for  creditors 
cannot  impeach  a  prior  mortgage  for  want 
ot  r^istry.  Judge  Denlo,  In  deddlng  that 
case,  rdled  uptm  previous  dedsions  in  New 
York  that  a  voluntary  trustee  under  such  an 
assignment  was  not  a  bona  fide  purchaser 
for  value.  This  case,  I  think,  was  well  de- 
cided. An  assignee  tot  the  braieflt  of  credit- 
ors acquires  no  tiUe,  exc^t  strictly  that 
Tested  in  his  assignor.  He  stends  in  the 
place  of  the  assignor,  with  the  mere  duty  of 
distributing  his  property  among  such  credlt- 
OTs  as  may  dect  to  come  In  for  a  dividend. 
The  title  of  the  asslgnm:  Is  subject  to  the 
prior  unregistered  mmrtgage,  and  In  that  con< 
dltion  it  passes  to  the  assignee.  Standing  as 
the  mere  representative  of  the  assignor,  the 
assignment  being  voluntary  and  without  con- 
sideration, be  acqnires  no^f  ,?e7ft*€w^le 
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adverse  to  that  of  the  prior  mortgagee.  He 
takes  nothing  except  what  his  assignor  had 
at  the  time  of  the  assignment  He  acquires, 
as  against  his  assignor,  no  Ilea  upon  flie 
property  for  his  own  beneOt,  upcm  whldi  be 
can  establish  a  claim  bostlle  to  one  who 
holds  by  a  prerloua  conveyance.  The  cur 
rent  of  adjudication  undoubtedly  Is  that  one 
who  takes  by  voluntary  aasignment  for  the 
benefit  of  creditors  cannot  sucoessfolly  assail 
a  prior  eaultable  title  or  an  unregistered  con- 
veyance previously  made  by  the  assignor. 
In  the  sabsequent  case  of  Thompson  v.  Yau 
Yechten,  reported  In  27  N.  Y.  5S0,  Judge 
Dento  ruled  that  a  precedent  debt  doea  not 
gnallfy  the  mortgagee  of  a  chattel  as  one  iu 
good  faith,  under  the  New  Tork  act  of  1833, 
BO  as  to  entitle  him  to  question  a  prior  mort- 
gage for  a  default  In  Tefillng  It  In  support 
of  this  dedidon  he  dtea  the  cases  ot  Yaii 
Heusen  v.  Baddltr,  In  17  N.  y.  580.  and 
Slade  Van  Yechten,  11  Paige.  21,  In  both 
of  which  mses  the  party  challenging  the  va- 
lidity of  the  prior  unregistered  convejrance 
was  a  voluntary  assignee  for  the  benefit  of 
credltwcL  He  also  supported  his  views  by 
reference  to  the  New  York  doctrine  that  a 
person  wbo  porchases  a  negotiable  note  on 
aocoont  of  an  antecedent  debt  is  not  a  bona 
fide  holder  for  value,  and  to  the  case  of 
Dlckerson  TilUnghast,  4  Paige,  215.  The 
New  York  rule  vlth  regard  to  promissory 
notes  la  not  the  law  of  this  state.  In  the 
case  last  cited  the  contest  was  between  an 
unrecorded  mortgage  on  lands  and  a  subse- 
quent purchaser  for  a  pi-e^xistlng  debt.  To 
give  priority  to  a  subsequent  purchaser  of 
real  estate,  the  New  York  statute  required 
the  subsequent  purchaser  not  only  to  be  In 
good  foitta,  but  also  for  a  valuable  consid- 
eration. The  distinction  between  the  lan- 
guage used  in  the  recording  act  concerning 
real  estate  and  the  chattel  mortgage  act  wa* 
not  adverted  to  In  27  N.  Y.  680.  The  con- 
clusion that  the  term  **bona  fide"  had  ac- 
quired such  meaning  as  mis  attributed  to  It 
In  that  case  Is  not  supported  by  the  autluwl- 
tles  there  dted  and  relied  upon.  An  exam- 
ination of  our  0^  cases  will  show  that  a 
different  rule  prevails  In  this  state. 

In  Mingoa  v.  Gondlt.  23  N.  J.  Eq.  313,  In 
which  It  is  claimed  that  the  New  York  rule 
was  adopted.  Chancellor  Zabrlskle  hdd  that 
a  mortgage  of  lands  from  a  grantee  whose 
deed  is  Toid  against  creditors  of  his  grantor, 
under  the  second  and  third  sections  (now 
sections  12  and  18)  of  the  statute  of  frauds, 
wUl  not  be  protected  by  the  sixth  (now  sec- 
tion 15)  sectl<»i  of  tAat  act,  If  he  took  tala 
conveyance  tot  a  pre-existing  debt.  The 
language  of  the  sixth  section  Is  for  "good 
consideration  and  bona  fide."  The  learned 
chancdlor  said  that  the  mortgagee  In  that 
case  was  a  mortgagee  In  "good  faith,"  bat 
not  for  a  good  consideration,  within  the 
meaning  of  said  sectlML  He  aald  he  felt 
bound  by  the  statement  made  by  Chief  Jus- 
tice Green  In  Allaire  v.  Hartahorne,  21  N.  J. 


Law,  065,  that  although  a  pre^clstlngr  debt 
Is  sufficient  consideration  to  make  tbe  in- 
dorsee of  negotiable  paper  a  bcma  fide  holder, 
yet  the  rule  as  to  personal  pn^rty  la  **tbat 
a  purchaser  who  has  obtained  title  as  a 
mere  security  for  a  pre-existing  debt  Is  not 
entitled  to  the  character  of  a  bona  fide  pur- 
chase- for  value."  That  this  la  a  correct 
statement  of  the  mle  which  prevailed  in 
equity  will  not  be  questioned.  Chancellor 
Zabrlskle  maalfeetly  recognized  tbe  distinct 
tlon  between  a  purchaser  In  "good  faith" 
and  a  purchaser  "In  good  &ltfa  and  for  a 
valuable  consideration,"  a  distinction  In  no 
respect  inccmBlBtent  with  the  rule  aa  as- 
serted by  Chief  Justice  Green  In  Allaire  v 
Hartshwne. 

Pancoast  v.  Duval.  26  N.  J.  Bq.  445,  and 
De  Witt  V.  Van  Sickle.  29  N.  J.  Bq,  209.  fol- 
lowed Mlngus  V.  Condit,  but  the  «mtestliig 
liens  were  both  upon  real  estate^  in  r^ard 
to  which  the  language  of  our  recra-dlng  act 
la,  "bona  flde  purchaser  or  nm-tgasee  for 
valuable  consideration." 

In  Uhler  v.  Semple,  20  N.  J.  Bq.  288,  Chan- 
cellor Zabrlskle  sold  that  the  mle  tbat  a 
prior  debt  is  not  snfflciait  to  make  <nie  a 
bona  flde  purchaser  for  value  has  nerer  been 
adopted  in  this  state.  He  gave  the  mon- 
gage  on  chatty  gives  to  secure  an  ante 
cedent  debt,  priority  over  a  prior  oqultj  of 
which  the  mortgagee  had  no  notice.  This 
case  differs  from  tbe  one  in  hand.  In  that 
the  claim  counter  to  th&  chatty  mortgage 
was  merely  an  equitable  one,  without  legal 
title,  while  here  the  controversy  la  between 
two  creditors  having  a  legal  title.  Ttae  cred- 
itor with  an  eqnltable  title  wily  nrnin  to  be 
In  a  mwe  merltwlous  poidtlwi  to  aaaall  the 
aubsequCTt  mortgage  glrea  f«-  a  ^re-exist- 
Ing  debt  than  is  th»  htrider  of  a  prlw  nn-  i 
recorded  mortgager  (1)  Because  the  eqult-  | 
able  mortgage  arises  out  of  the  application 
of  equitable  principles  to  existing  drcnm-  • 
r  stances  and  conditions.  It  Is  not  in  writing, 
and  cannot  be  recorded  as  reqnlred  by  the 
fourth  section  of  the  chatty  mortage  act. 
It  can.  therefore,  be  superseded  only  by  ap- 
^taig  to  it  tlM  policy  of  tlw  re^stry  act. 
(2)  The  holder  of  the  mere  eqnttj  is  charge- 
able with  no  neglect  at  any  act  which  wouhi 
futify  his  position,  while  the  htdder  €>f  the  < 
prior  unrecorded  mortgage  has  tailed  to  do  | 
what  would  have  rmdered  hie  title  Impreg- 
nable. 

In  Trapbagen  t.  Hand,  86  N.  J.  Sq.  381, 
the  assignee  of  a  judgment,  which  was  al- 
lied to  have  be«i  paid,  was    ven  xnlority  I 
oveor  a  subsequent  Judgmait.  l^e  asslKnee.  ' 
although  part  of  tlw  cmsidmitloa  for  tbe 
assignment  ^as  a  prior  debt  of  the  Judg- 
ment debtor,  was  hdd  to  be  a  bona  flde  pur- 
chaser. This  case  was  reviewed  by  the  court  i 
of  errors  and  appeals  '88  N.  J.  Oq.  613),  and  I 
affirmed  im  another  ground;  but  tbe  comr 
above^  while  dlssmting  frmn  ttie  propotf tlon 
tbat  a  jndgmrait  debtw  could  rerlve  a  Jndg- 
ment  which        b^(gft(5gfeto  supers  i 
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aede  the  Uen  of  a  aubsequent  Judgment 
creditor,  expressed  no  dissent  from  the  dec- 
laration tbat  the  assignee  for  an  anteced- 
ent debt  was  an  assignee  In  good  faith.  The 
learned  vice  chanc^CMr  who  decided  Sweeney 
V.  Wniiams,  86  N.  J.  Bq.  404,  evidently  did 
not  qnestlon  the  soundness  of  the  doctrine 
stated  by  Chancellor  Zabrlskle  in  Uhler  v. 
Semple.  The  Tlce  chancellor  followed  the 
eainc  case  In  Btrtterfleld  v.  Okie,  38  N.  J.  Eq. 
4S2,  and  gave  to  the  mortgage  taken  for  a 
pre-existing  debt  priority  over  the  equity  of 
which  the  mortgagee  had  no  notice.  In  the 
absence  of  r^istry  laws,  the  subsequent 
chattel  mortgage  taken  for  a  prior  debt  will 
not  prevail  over  the  older  Incumbrance;  but 
this  does  not  result  from  the  fact  that  it  is 
not  In  good  faith,  because  given  to  secure 
an  antecedent  debt,  for  the  rule,  "prior  In 
tempore  potior  in  Jnre,"  applies  equally, 
whethOT  the  later  mortgage  Is  for  a  present 
or  past  Indebtedness.  As  against  a  snbse- 
qnent  nuwtgage  not  In  good  faith,  a  prior 
equity  Is  always  enforceable,  and  therefore, 
in  order  to  permit  the  subsequent  mortgage 
for  prerions  hidebtedness  to  supersede  the 
prior  nndlsclosed  equity,  It  must  be  con- 
ceded that  such  mortgage  la  in  good  faitli. 
In  all  the  decbrions  glvhig  such  precedence 
to  the  snbseqneat  mortgage  the  quality  of 
good  faith  has  been,  and  necessarily  must 
have  been,  attiibuted  to  the  mortgage. 
There  Is  no  reason  why  the  Interinretatlon 
given  to  the  term  "good  faith"  In  these  ad- 
Jodlcatlcms  between  the  subsequent  legal  title 
and  the  prior  equity  shall  not  be  applied  in 
construing  the  r^lstry  laws.  That  which  la 
good  faith  between  such  contestants  mtiat 
he  good  tatth  as  between  mortgagees  under 
the  statute. 

There  Is  no  antagonism  betweai  this  view 
and  the  case  of  Shaw  v.  Olen,  37  N.  J.  Eq. 
32,  where  it  Is  held  that  a  voluntary  as- 
signment of  property  tor  the  benefit  of  cred- 
itors does  not  vest  In  the  assignee  such  a 
title  that  be  can  daim  precedoice  over  a 
prevtouB  dtattel  mortgage  because  It  is 
imreoorded.  In  making  this  statement,  the 
cases  of  Receiver  v.  Splelman,  60  N.  J.  Eq. 
120,  24  Atl.  571,  and  Pillsbury  v.  Eingon, 
33  N.  J.  Eq.  2S7,  hare  not  been  overlook- 
ed. In  the  former  case  It  was  held  tbat 
rbe  receiver  of  an  in9<dvent  corporation  is 
tbe  reiH'eaentatlve  of  its  creditors,  and  as 
such  may,  by  suit  or  defense,  avoid  any  in- 
strument which  la  void  as  against  them. 
Tbat  la  undoubtedly  true,  but  a  chattel  mort- 
gage unrecorded  is  not  void  as  against  cred- 
itors. It  is  good  against  the  debtor  and 
against  genezal  creditors,  in  the  absence  of 
fraud,  and  can  be  assailed  only  by  judgmwt 
creditors.  It  was  therefore  necessary  for 
tbe  decbdon  In  tbe  Spldman  Case  to  bold, 
aa  tbe  vice  dumceUor  did  hold,  that  a  cred- 
itor, to  be  in  a  poeMloi  to  contest  the  validi- 
ty of  a  chattM  mortgage,  must  have  his  debt 
fastened  aa  the  mortgagor's  pnq^erty.  and 
that  mcb  was  tbe  effect  of  the  inoceiedings 


In  Insolvency.  In  voluntary  assignments, 
whtte  the  previous  liens  are  honest,  altliough 
they  may  be  voided  by  subsequent  Judgment 
creditors,  "the  assignee  takes  the  estate  as- 
signed In  the  same  plight  and  condition  In 
which  his  assignor  held  It"  There  is  noth- 
ing In  the  procedure  of  a  voluntary  assign- 
ment which  elevates  the  assignee  to  a  high- 
er plane  than  the  assignor  himself  occupied. 
The  effect  of  proceedings  in  involuntary  as- 
signments under  the  insolvent  laws  la  to 
appropriate  the  property  of  the  debtor  ex- 
clusively and  irrevocably  to  the  payment  of 
debts,  which  is  held  to  establish  a  Uen,  wliUe 
lu  voluntary  assignments  no  appropriation 
of  property  is  made  unlera  creditors  elect 
to  come  in.  The  case  of  Pillsbury  v.  Elngou 
was  a  voluntary  assignment  for  tbe  boieflt 
of  creditors,  where  a  prior  conveyance  was 
set  aside  at  tbe  instance  of  the  assignee  on 
the  ground  that  it  was  fraudulent  The  dif- 
ference between  a  conveyance  made  to  de- 
fraud creditors  and  (ue  given  to  secure  an 
honest  obllgatloD  la  too  obvious  to  need  com- 
ment 

This  review  of  the  cases  shows  tbat  while 
it  has  been  held  that  under  our  statutes 
requiring  tbe  subsequent  mortgage  to  be  not 
only  In  good  faith,  but  also  for  a  valual^e 
consideration,  a  mortgage  to  secure  an  aote* 
cedent  debt  cannot  supplant  a  prior  unre- 
corded mortgage;  and,  while  it  has  been 
also  held  that  an  assignee  under  a  voluntary 
assignment  cannot  set  aside  a  previous  mort- 
gage because  it  is  unrecorded,  thwe  is  no 
antborl^  toe  the  ccmtentlon  that  a  snbse- 
quwt  chattel  mortgage  given  for  a  pre^- 
isting  debt  Is  not  snpwlor  to  a  prior  un- 
recorded mortgage  under  our  legislation, 
which  prescribes  that  the  only  condition 
necessai'y  to  confer  supremacy  shall  be  that 
the  subsequent  incumlHrance  be  taken  In 
good  faith.  The  only  case  rapressly  to  the 
contrary  is  Milton  v.  Boyd.  48  N.  J.  Eq.  142, 
22  Atl.  1078;  but  this  Is  not  In  my  Judgmoit. 
supported  by  the  weight  of  authority  in  this 
state,  nor  is  it  In  line  witb  the  policy  of  onr 
registry  laws.  That  the  chief  Justice,  who 
delivffl'ed  the  opinion  of  the  court  of  emwa 
and  appeals  In  Bank  v.  Cummins,  89  N.  J. 
Eq.  677,  did  not  entertain  the  views  express- 
ed by  the  vice  chancellor  in  Milton  v.  Boyd, 
is  apparent  from  the  following  citation 
from  his  oplni^m:  "In  the  argument  ad- 
dressed to  this  court  in  behalf  of  the  appel- 
lant it  was  a  point  much  relied  on  that  the 
eeetul  que  trust  in  whose  favor  the  mort- 
gage was  given  does  not  as  It  was  Inslated, 
occupy  the  posltlm  of  a  bona  fide  purchaser, 
on  the  ground  that  such  incumbrance  rested 
exclusively  on  the  ccmsideratlon  of  a  past 
Indebtedness."  In  this  respect  the  decision 
of  the  case  of  Mbigus  v.  Condlt  23  N.  J. 
Bq.  313,  was  relied  on,  and  In  that  case  the 
doctrine  Is  maintained  **that  a  deed  or  mort- 
gage to  a  bona  fide  purchaser  or  mortgagee, 
for  which  the  only  consideration  Is  the  pay- 
ment of  a  ^vious  debt,"  la  not  within  tbe 
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sixth  section  of  the  statute  of  fraads;  bnt 
tbe  doctrine  **of  that  case  cannot  be  sus- 
tained." I  hare  prerkraslT'  endesTored  to 
show  that,  c<mcedinff  Mfngus  t.  Gondlt  to 
be  wdl  decided,  It  sires  no  support  to  Milton 
T.  Boyd.  The  latter  <»8e  Is  dedided  rxpim 
the  authority  ot  Mtngus  t.  Gondlt,  Pancoaet 
V.  Duval,  and  De  Witt  t.  Tan  Sickle,  all  of 
which  woe  cases  undw  a  recording  act  con- 
tainine  the  wwds,  "In  good  faith  asid  for 
a  valuable  consideration."  while  In  the  act 
now  appllcaUe,  passed  after  these  decisions 
were  announced,  the  words,  "for  valuable 
consldmitlon,"  are  not  present.  Tbe  vari- 
ous registry  acts  of  our  state  b^ng  In  pari 
mat^ia,  It  must  be  consldwed  that  the  omis* 
alaa  from  the  act  ot  1889  of  Impoitant  words, 
of  well-understood  import,  was  for  tiie  pur- 
pose of  leading  to  an  lnterpretatl<Hi  differ- 
ent from  that  which  the  previous  leglsla- 
ticoi  had  received.  If  tt  had  been  Intended 
that  the  constructltm  which  had  previously 
been  put  upon  tbe  sixth  section  of  the  stat- 
ote  of  frauds  and  the  recording  act,  relating 
to  real  estate^  should  be  applied  to  the  con- 
ditional sale  act,  such  controlling  words  as, 
"for  valuable  consideration,"  would  not  have 
been  omitted.  The  langni^e  of  the  act  of 
1888,  "subsequent  purchase  and  mortga- 
gees In  good  faith,'*  is  clear.  It  has  no  rela- 
tion to  the  consideration  of  the  mor^ge 
except  as  to  Its  honesty.  A  past  considera- 
tion. In  that  respect,  is  as  good  as  a  present 
consideration.  Such  a  mortgage  is  plainly 
one  in  "good  faith,"  and  that  puts  It  witiiln 
the  Ettotectlon  of  the  statute.  The  object  <tf 
the  statute  Is  to  get  rid  <tf  secret  and  latent 
equities.  Public  policy,  as  asserted  in  the 
extendon  of  the  registry  laws,  requires  that 
the  pnbllc  record  should  show  the  owners 
ship  of  personal  pn^terty,  and  a  c<M»truc- 
tloa  which  is  favorable  to  that  end  should 
be  given  to  the  act.  The  failure  to  record 
tends  to  make  transactions  In  paswial  prop- 
erty Insecure,  and  therefore  the  mortgagee 
who  has  created  that  condition  against  which 
the  statute  is  aimed  has  no  just  claim  to 
outrank  the  creditor  who  subsequently  se- 
cures his  debt  The  fact  that  the  mort- 
gage was  taken  for  the  b»ieflt  of  the  mort- 
gagee and  others  does  not  Impair  its  effica- 
cy, nor  assimilate  It  to  the  title,  which  Is 
taken  under  a  voluntary  assignment  fw  the 
benefit  of  creditws.  The  mortgagee  acquir- 
ed title  for  his  own  benefit,  and  gave,  as 
betwem  him  antt  the  mortgagor,  a  valuable 
consideration  for  It.  The  circuit  court  should 
be  advised  that  the  subsequmt  mortgagee 
Is  entitled  to  judgment 


PENNSYLVANIA,  P.  &  B.  R.  00.  v,  TRIM- 
MER. 

(Court  of  Chancery  of  New  Jersey.    March  6, 
1895.) 

Equitt  Jurisdiction  —  Mibtakb— Licbnsk— Dah- 
A0E8  l.v  Condemnation  pROCBBniiros. 
1.  When  a  railroad  compeDy,  upon  coming 
Into  pcBsession  of  property  affixed  aj  Its  iwedeces- 


•or  to  land  for  which  no  compensation  has  been 
made  to  the  own»,  seeks  an  eqoltaUe  odjuit- 
ment  of  the  damages  to  wfaicb  loch  owner  u  tu- 
titled,  OD  the  ground  that  the  predecessor  com- 
nany  was  mistaken  as  to  the  ownerahip  of  tlie 
land,  eqnity  will  not  assnme  Jarisdictum,  in  the 
absence  of  erldence  that  due  inqoity  as  to  tbe 
title  to  the  land  was  made  when  such  property 
was  so  affixed. 

2.  In  condemnation  proceedings  by  a 
road  company  afnilnst  iana  on  which  its  predeces- 
sor in  interest  had  bailt  piers  for  a  bridge,  eri- 
deuce  that  the  landowner  had  verbally  stated  to 
snoh  predecessor  that  the  work  of  bnilding  tlie 
piers  might  "continue  until  he  wanted  it  stopped" 
does  not  show  grounds  for  equitable  jurisdictioiL 

3.  Where  a  railroad  company  seeks  to  con- 
demn land  on  whicbits  prede<:e8sor  located  tracki 
and  built  stone  piers  for  a  bridge  without  con- 
sent of  the  landowner,  it  is  proper  to  regard 
such  piers  as  the  jwoperty  of  the  landown«,  ap- 
praising them  at  meir  market  value,  if  any,  sad 
not  at  their  cost. 

Bill  by  the  Pennsylvania,  Poughkeepsie  & 
Boston  Railroad  Company  against  Augustus 
Trimmer.  Decree  for  defendant 

Henry  8.  Hartis,  f<v  complainant    a  H. 
Beasley,  for  defendant 

BIRD,  y.  G.  The  complainant  xaresoits 
two  reasons  tot  coming  Into  this  court  for 
relief:  CMu  Is  that  two  of  the  four  piers 
which  were  cmstmcted  In  order  to  complete 
tbe  Tladuct  across  the  Delaware  river  were 
built  under  the  mistaken  conviction  that  the 
defendant  did  not  own  the  bnd;  the  other  Is 
license  ot  pmnlsslon  from  Trtanmer  to  pro-  \ 
ceed  with  tlie  constructlui  of  said  jders  until  i 
he  should  notify  the  plaintiff  to  the  oontrsxy.  | 
I  find  nothing  in  the  case  to  Justify  me  In 
believing  that  the  original  company,  under 
whltA  the  Gfmiplainant  claims,  oDDstdeied 
whetiier  Trimmer  or  any  other  person  was 
the  ownw  of  the  land  upon  which  the  two 
piers  oa  the  New  Jaraey  dde  of  the  cento- 
of  the  river  Delaware  were  erected,  or  that 
It  had  any  conviction  or  betl^  with  reqwct 
thoreta  There  Is  nothing  to  show  that  It 
made  the  slightest  inquiry  upcm  this  sub- 
ject It  Is  tme  that  upon  tUa  hearing  It 
produced  the  deed  under  which  Trimmer 
claims  title  to  the  land  adjoining,  and  de- 
monstrated by  an  actual  survey  from  that 
deed  that  the  survey  and  the  Boundaries  of 
his  land  are  limited  to  certain  heaps  of  stone; 
at  points  designated  in  his  deed  as  at  low 
water,  or  at  the  wa^s  edge,  bnt  then  Is 
nothhig  to  show  that  any  Investtgatkm  re> 
spectlng  these  Impmtant  tacts  was  under- 
taken before  preparations  for  the  present 
hearing,  or,  at  most,  before  188B,  semi  yean 
subsequent  to  Oie  eonstmctlon  of  aald  pirn. 
Therefore,  upon  the  ground  of  mistake,  I 
think  tlie  oomplainant  has  faDed. 

Has  the  complainant  succeeded  any  bet- 
ter with  respect  to  the  allegations  of  license? 
I  think,  when  a  person  excnras  what  would 
otherwise  be  a  trespass  npoA  the  ground  of 
license,  such  license  should  dearly  be  estab- 
lished. The  original  company  under  which 
the  present  one  claims  title  entered  upmi  th4> 
premises  of  the  defendant  with  a  high  hand, 
and  an  «PPa«^^?ot^1,;)@^gi?jg^  ^ 


N.  JO 


FEXNSYLYANIA,  F.  A 


B.  R.  GO.  «.  TBXMMEB. 


811 


tights.  I  hare  .uarcfaed  In  rain  for  some 
slight  evidence  of  knowledge  i^mi  the  part 
of  Trimmer  of  the  racroachments  upon  the 
part  of  the  company  upon  his  land  which 
he  did  not  object  to,  and  so  become  boond 
under  the  doctrine  of  acquiescence,  but  noth- 
ing of  tbeUnd  Is  disclosed.  JSar  am  I  satisfied 
that  there  was  any  direct  license  w  permis- 
sion given  by  Trimmer  for  the  erection  of 
these  piers,  or  for  any  other  trespass  upon  his 
lands.  The  moat  direct  and  uneqnlTocal  tes- 
timony upon  this  pc^t  Is  that  of  Stanton, 
who  was  the  siqwrlntendent  of  the  Penn- 
eylTanla,  Blatlngton  &  New  Bngland  Com- 
pany, which  Is  the  company  who  committed 
the  tre^ass  oomi^alned  of  in  1882.  Stantw 
says  that  in  May  or  June  of  that  year  he 
was  at  Golnmbia,  and  met  Mmmor  and 
Ward,  and  that  the  subject-matter  was  then 
under  discussion  between  them.  He  says 
that,  although  they  did  not  agree  as  to  what 
should  be  done,  yet  Trimmer  told  him,  in 
Ward's  presence  that  he  might  proceed  with 
the  w<vk  nntil  he  notified  tdm  (Stanton)  to 
the  contrary.  He  says  that  he  <«ily  saw 
Trimmer  on  two  occasions,  and  that  he  thinks 
work  was  began  on  ttie  piers  tlirai.  However, 
he  limits  it  to  the  work  on  the  pi»s  In  the 
rirer.  bnt  saying  not  on  the  i^ers  on  the 
land  of  iSx.  Trlmnmr.  On  this  occasion  Hr. 
Ward  was  present. ,  Stanton  was  aiAed  to 
state  what  passed.  He  says:  "Mr.  Ward 
tried  to  settle  with  Hr.  Trimmer  tcx  the 
right  of  way,  and  agree  upon  the  price,  ^ey 
readied  no  agreement,  and  Hr.  Itimmer  said 
at  that  time  what  work  most  stop,  and  1 
said  to  Hr.  Trimmer  that.  Inasmuch  as 
the  negotlatlms  item  going  on,  I  thought 
he  oueht  to  allow  them  to  go  on.  He  said, 
after  some  Uttle  hesitation,  that  be  would 
allow  them  to  go  on.  Before  I  left  I  said, 
'Won't  you  give  ns  In  writing  wlien  you  want 
us  to  stop,— won't  you  write  us?"  and  he  said 
tie  would  do  so;  he  would  write  me.  The 
work  was  going  on  then,  wwking  on  one 
of  the  piers,  which  Hr.  Trimmer  knew  it 
was  being  bnilded  an  his  land,  which  he 
claimed."  He  says  that  after  this  interview 
he  saw  Trimm»  about  the  work  often.  Not- 
withstanding lie  had  ineviously  said  that,  at 
the  time  of  these  negotiations,  they  were  only 
at  work  cm  the  pirn  in  the  river,  he  subse- 
quently says  that,  at  the  time  at  these  nego- 
tiatimia.  they  were  working  on  Mr.  TVlm- 
mer's  land.  He  says:  "Z  went  with  Mr. 
Ward  to  see  Mr.  Trimmer,  because  Ward 
thought  that  I  might  help  with  tiie  negotia- 
tions.** Stanttm  had  heard  from  Danfoard 
that  Trimmer  was  objecting  to  their  proceed- 
ing with  the  work  on  his  land.  Having  heard 
tUs,  lie  says  that  his  object  In  seeing  Trim- 
mo*  was  to  proctire  tnm  him  the  consent 
that  the  vroA  might  continue.  At  this  point 
I  think  that  I  ought  to  obeorve  that  these 
last  statements  from  Stanton  show  that  it 
was  later  than  Mi^  or  Jane  when  he  had  this 
Interview  with  Tiimme-.  It  is  perfectly  dear 
from  the  testimony  of  Ward,  as  well  as  of 


Trimmo-,  that  Trimmer  and  Ward  did  not 
meet  with  respect  to  these  negotiations  until 
In  harvest  time,  or  after  the  4th  of  July;  and 
that  when  they  did  meet,  a(xording  to  lUl  the 
testimony,  considerable  work  had  been  done 
upon  the  piers  on  the  New  Jersi^  side  of  the 
rivw.  Ward  went  to  see  Trimmer,  and  found 
him  In  his  harvest  field.  Besides  these  facts, 
Stanton,  latw  on  In  his  testimony,  says  that 
the  company  had  been  dotaig  more  or  leas 
wwk  all  the  time  previously. 

In  this  v^  connection  I  ought  also  to  re- 
mark  that  an  effort  has  been  made  to  prove 
that  Mr.  Trimmer  was  presrait  several  times 
a  we^  from  the  vMy  commencemrait  of  the 
wwk  on  the  New  Jersey  ^de  of  the  river, 
which  Mr.  Trimmer  himself  emphatically  de- 
nies, saying  that  he  did  not  know  that  they 
had  commenced  work  there  at  all  mitil  after 
the  4th  of  July,  hi  the  year  ISSi,  and  Stan- 
Um  says  that  he  (Stanton)  had  been  there 
very  frequently  up  to  tbat  pwlod  of  time, 
bnt  that  he  never  had  met  Trimmer  tiefore 
he  met  him  with  Ward,  at  tiito  interview 
above  named.  This  must  put  out  of  the  4»8e 
tiie  insistmait  tint  Bfr.  Trimm»  was  ap- 
prised of  what  tiie  eompaity  was  d<riiig  vpoa 
his  land  befmre  harvest  time  of  that  year, 
which  It  is  w^  known  was  in  the  earty 
part  of  July.  The  testimony  shows  that  one 
Danford  had  contracted  with  the  company 
to  erect  these  piers.  Stanton,  as  has  been 
said,  states  that  he  was  there  imce  a  week, 
or  at  least  <«ce  in  every  two  weeks,  and  that 
after  the  alleged  Interview  with  Mr.  Trim- 
mer, in  vrtiich  Trimmer  consented  tiiat  the 
company  might  go  on  with  the  work,  Dan- 
fwd  and  Danford's  men  toM  him  that  Trim- 
mer was  objecting  to  their  proceeding.  This 
is  in  full  corroboration  of  Trimmer's  state- 
ment, and  of  ail  the  elrcumatances  lu  the  case 
as  developed  by  the  tesUmmiy.  As  we  ex- 
amine the  testimony  of  Mr.  Ward,  wito  was 
the  agent  of  the  company  to  purchase  the 
right  of  way,  we  will  see  very  dearly  that 
the  interview  which  Stanton  speaks  of  was, 
as  I  have  intimated,  much  later  than  May  or 
June;  for  he  says  he  went,  at  the  instance  <a 
Mr.  Ward,  to  assist  In  cwnpleting  the  ne- 
gotiations with  Trimmer.  The  plain  pnrpwt 
of  Mr.  Ward's  testimony  is  that  he  had  no 
interviews  at  all  with  Trimmer  until  after 
the  4th  of  July.  At  one  of  these  Intarlews 
It  appears  that  Ward  proposed  to  Trimmer 
to  give  him  ¥500,  in  order  to  obtain  his  cm- 
sent  that  they  might  go  on  and  finish  the 
plen,  and  that,  when  the  amount  of  compoi- 
sation  for  his  land  was  ascertained,  the  com- 
pany should  have  credit  for  the  9600.  The 
testimony  before  me  is  by  no  means  cou' 
elusive  tliat  Mr.  Trimmer  accepted  the  offer. 
Nor  Is  there  any  evidence  that  the  money  was 
ever  paid  or  tendered  to  him.  Ward  says 
that  he  left  lu  the  early  part  of  September, 
and  that  these  negotlatiims  with  Trimmer, 
in  which  he  ottered  him  the  9500  as  stated, 
took  place  about  one  week  before  he  left. 
Upon  the  question  of  license  or  permlssttm 
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from  Trimmer,  the  testimony  U  as  follows: 
"By  Ward:  Q.  What  was  said  by  you  to 
htm  about  soing  on  with  the  woric?  Try  to 
remember  what  tiiat  was.  A.  I  can't  tec<A- 
lect  the  conTeraatlon.  I  think  that  I  asked 
Mr.  Trimmer  to  allow  us  to  go  im  with  the 
work,— to  go  on  until  such  times  as  we  should 
come  to  some  understanding  about  It.  Q. 
What  did  he  say?  A.  He  said,  *Yon  can  go 
on  untU  such  time  as  I  notify  you  to  stop.* 
I  came  back  and  notified  Mr.  Danford.  Q. 
This  was  the  latter  part  of  August  or  eaily 
In  the  month  of  SeptembwT  A.  Yes,  sir." 
All  this  evidently  would  not  hare  taken  place 
with  Ward,  had  there  been  any  d^nlte  un- 
derstanding between  Trimmer  and  Stanton 
previously  that  Stant<»i  speaks  of,  unless 
Trimmer  had  revoked  his  llc^se  given  to 
Stanton,  since  it  is  very  manifest  that  Trim- 
mer had  been  objecting  to  proceeding  with 
the  worlL  The  language  employed  by  Mr. 
Ward,  when  he  says  that  he  offered  fSOO  to 
Trimmer  to  get  his  consent  that  they  might 
proceed  to  finish  the  woric,  estabUshes  the 
fact  that  Trimmer  was  all  the  while  object- 
ing. This  qneation  was  put  to  Ward:  "Q.  You 
started  to  build  these  piers  without  any  con- 
sent of  Mr.  Trimmer,  did  you  not?  A.  Yes; 
I  do  not  think  we  «rer  got  any  actual  con- 
sent of  Mr.  Trimmer,  or  any  objection  by 
Mr.  Trinun«  either."  As  above  stated,  bow- 
ever,  Stant<m  says  that  Mr.  Trimmer  had  ob- 
jected. Trimmer  denies  having  given  any  li- 
cense ore  permission  to  Stanton  os  to  any  one 
else.  Trimmer  says  that  the  first  he  heard 
of  tbrir  commencing  operations  on  the  New 
Jersey  side  of  the  Delaware  was  about  the 
4th  of  July,  and  that,  about  the  7th  or  8th  of 
July,  Ward  called  upon  him;  that  It  was  in 
hay  and  harvest  time;  and  that  be  was  so 
busy  that  he  could  not  then  go  and  look  after 
the  matter.  He  called  again,  and  Trimmer 
was  in  the  tiarvest  field.  They  went  from 
there  to  Mr.  Shlpman's  office  in  Belvldere, 
with  the  view  of  negotiating  for  the  right  of 
way.  I  should  observe  that  Ward  In  no 
part  of  his  testimony  corroborates  the  state- 
ment of  Stanton  respecting  the  Interview  of 
the  Htter  with  Trimmer  In  Columbia,  nor 
was  he  interrogated  about  it 

A  consideration  of  the  admitted  facts,  the 
prepwderance  of  testimony  aa  to  those  that 
are  seriously  questioned,  and  all  the  circum- 
stances of  the  case,  lead  me  to  the  conclusion 
that  nothhig  took  place  to  Justify  the  com- 
pany in  supposing  tliat  It  had  the  license  or 
permission  fr<»n  Trimmer  to  proceed  with 
their  work  upon  his  land.  The  grounds  upon 
which  alone  this  court  can  entertain  Juris- 
diction not  having  been  established,  the  case 
might  proiierly  end  here.  But  as  the  history 
of  the  case  as  developed  before  me  Justifies 
the  belief  that  whatever  may  be  the  result  of 
the  Investigation  in  this  court  the  opinion  of 
the  court  of  last  resort  will  be  sought,  It  will 
be  proper  for  me  to  determine  the  only  re- 
maining question  presented  by  the  bill  and 
the  evidence  In  the  case,  In  order  to  save 


the  necessity  of  sending  it  back  to  Ibis  court  | 
to  determine  tlmt  point;  that  la,  asoerts^- 
Ing  the  value  of  the  land  or  the  pn^er  com- 
pensation to  be  paid  to  Trimmer.  Tbe  line 
of  the  railroad  crosses  the  lands  of  Trimmer 
upcm  the  north  side  of  a  street  called  ''Cdum- 
bus  Street,"  in  tbe  village  at  Oolnmbla,  lo- 
cated about  eight  miles  mnrth  of  Belvldere. 
on  the  banks  of  the  Delaware^  It  crosses  his 
land  80  near  to  the  said  street  as  to  cut  in 
twain  lots  which  are  described  as  village  lots 
of  tlie  depth  of  about  200  feet  There  are  no 
streets  north  of  the  line  of  tbe  railroad,  and 
none  projected.  Indeed,  all  of  the  land  im- 
mediate contiguous  to  the  lots  spoken  of 
Is  farm  land.  Although  the  testimony  Is  un- 
certain as  to  the  population  of  the  Tillage,  it 
perhaps  does  not  exceed  800  Inhabitants 
There  is  no  testimony  giving  the  allghte«t  as- 
surance of  any  immediate  growth.  It  can- 
not be  afltrmed,  from  what  appears,  that 
these  lands  will  advance  In  value  within  any  ' 
reasonable  period  of  tUne.  A  portion  of  these 
lands  furthest  from  the  river,  and  iu>on  the 
eastern  side  ot  the  tract  upon  which  Chorrb 
street  has  been  projected,  but  not  cpCTed,  and 
which  Mr.  Trimmer  says  may  be  divided 
Into  12  lotSt  appears  to  be  nothing  more  than 
farm  land.  The  rest  of  tlie  land  which  he- 
claims  should  be  valued  as  village  lots  nuty^ 
properly  be  so  regarded,  except  tbe  low  par- 
cel between  the  first  two  pters,  over  whict> 
the  water  flows  at  every  contAdmiMe  rise 
in  the  Delawara  The  whole  qnanti^  of 
land  which  is  sought  to  be  condenmed,  hi- 
cludlng  the  land  ondv  water  to  the  center 
of  the  Ddaware,  Is  one  acre  and  two-thirds. 
In  ascertaining  the  proptit  eompenaatloD  to 
be  paid  Trimmer,  I  have  ctuutldered  that 
the  piers  belonged  to  him,  although  tbe  erec- 
tion of  them  did  not  cost  him  anything.  I 
have  also  considered  that  be  had  snch  an 
Interest  in  the  parcel  of  land,  the  title  to- 
which  Is  In  dispute,  as  to  make  It  pnH)^  to 
place  some  value  upon  that  Interest,  in  or- 
der finally  to  determine  the  controversy  be- 
tween tbe  railroad  and  Mr.  Trimmer;  and  as 
to  the  parcel  of  land  over  which,  or  over  a 
portion  of  which,  the  New  York,  Susquehan- 
na &  Western  Railroad  bed  Is  laid,  I  have 
likewise  considered  what  its  value  Is  to  Mr. 
Trimmw.  V«7  much  has  beoa  sakl  In  the 
testimony  as  to  tbe  cost  of  tbe  cMiBtructlon 
of  the  four  piers.  This  cost  was  serertl 
thousand  dollars.  But  no  evidence  was  of- 
fered to  show  ttiat  these  piles  at  stone  and 
cement  are  of  any  actual  value  to  Mr.  Trim- 
mer, which  must  be  tbe  fotmdatlon  of  my 
Judgmoit  It  was  admitted  on  the  argument 
that  those  piers  bare  no  market  value.  In- 
deed, if  that  amount  of  rock  or  stone  had 
been  forced  to  the  surface,  by  some  effort  of 
nature,  upon  any  other  portion  of  the  land 
of  Mr.  Trlmm«r  over  which  the  line  ot  the  j 
railroad  runs,  it  nevtf  would  hare  bem  sug- 
gested that  such  natural  formation  Increased 
the  value  of  the  prmises  to  Trimmer,  nnlesf  j 
Its  mineral  qualities  made  tt  of  stmie  spedaV  j 
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T.itue.  Thtme  statementa  are  made  for  the 
pnrpoae  of  showing  tint  I  bave  taken  Into 
acconnt  ererr  Interast  to  which  .Mr.  Trimmer 
made  claim  In  estimating  the  damages  which 
onght  to  be  paid  to  him  by  the  complalnanL 
These  statemcBts  are  based  npoa  flw  case  of 
Trimmer  t.  BallTnad  Ca,  65  N.  J.  Law,  48, 
25  Atl.  962,  so  far  as  I  am  able  to  imderstand 
that  case.  It  Is  my  Jadgment  tiutt  In 
.  when  the  comnSasloB  mode  their  return.  Mr. 
Trimmer  was  entitled  to  |2,550  as  damages 
for  the  land  tnku  by  the  oompany,  and  In- 
terest upon  that  ram  from  that  time  until 
the  pinsent.  I  will  advise,  as  above  Intimat- 
ed, that  the  bills  be  dtaanlased,  with  costs. 


COFFRIN  v.  COLB. 
(Supreme  Court  of  Vermont.   Caledonia,  Dec. 
8,  1894.) 

TiTLB  TO  BPBIIffO— 'WnE!!  IN  IBBUS— ResERVATIOK 

IK  OaaD^-FaaoE.  Brniaxa  to  Bkfutx 
— Abteimb  Usu. 

1.  Whim,  in  an  action  inTolTiag  title  to  a 
ipring  aituated  on  de£endant'8  land,  defendant 
claims  title  throogfa  adrerBe  poesesBion  by  him- 
wlf  and  hi*  gmoXion,  parol  eridence  is  admissi- 
ble to  show  that  defendant's  grantors  iuformaA 
him  on  the  executiMi  of  their  deed  tliat  thtir  nee 
was  merely  under  a  license  from  their  grantor, 
who  reaerred  In  the  deed  to  them  title  to  the 

^""S'Wbui  a  deed  to  land  conTeyi  "all  rie^t" 
the  grantor  had  to  water  frcHn  a  spring  on  the 
irranted  premises,  parol  eridence  is  admisaiMe 
to  show  that  the  only  Intereat  (Haimed  by  the 
grantor  was  that  of  a  lleeaaee. 

3.  Whore  a  bill  to  enjoia  the  pollution  of  a 
spring  alleges  that  orator  has  bad  the  undis- 
pated  pomeeaion  of  the  spring  tor  60  years, 
and  that  he  has  the  right  t»  enter  on  defendant's 
bind  to  clean  "his  Bpriog,"  tliat  the  defendant's 
prantor  never  claimed  title  to  the  Biuring,  and 
that  defendant  claims  title  to  the  land  where  the 
apring  is  situated,  "isdudlDg  the  spring  in  dis- 
pute," and  the  answer  deniea  tbat  defendant's 
grantor  never  claliued  title  to  the  spring,  and 
alleges  that  bis  use  and  that  of  his  grantor  hns 
been  tfpea  and  under  dalm  of  riftbt,  the  rights 
of  the  parties  to  the  use  of  the  spring  are  pat  in 
issue. 

4.  Where,  In  a  suit  to  enjoin  the  pollution 
of  a  spring,  the  bill  and  answer  put  in  issue  the 
right  to  toe  nse  of  the  water  therefrom,  oni- 
tor'a  title  to  the  spring  may  be  confirmed  in 
him,  as  well  as  interferenoe  therewith  by  de- 
fendant enjoined  mtder  a  prayer  for  general  re- 
lief. 

Appeal  In  chancery,  Caledonia  county;  Ty- 
ler, ChanceUw. 

"bj  Daniel  Coffrln  against  Melissa  Gole 
to  enjoin  defmdant  from  Interfering  with  a 
certain  spring.  The  cause  was  heard  on  re- 
port of  a  referee,  and  from  a  decree  pro 
forma  for  orator,  conflrralng  his  title  to  the 
spring,  and  enjoining  defendant  from  inter- 
fering therewith,  the  latter  appeals.  Af- 
firmed. 

The  controrer^  was  In  respect  to  a  cer- 
tain spring;  from  which  both  the  orator  and 
defendant  took  their  water  for  domestic  pur- 
poses. Both  parties  claimed  title  to  their 
reqtectlve  premises  through  one  Hosea 
Welch,  2d,  who  obtained  title  to  the  same 


la  18M,  and  contlnoed  to  poasMslon  tmtU 
Septmber,  1828.  At  the  time  Hosea  Wtich, 
2d,  went  Into  posseoalon  the  only  tmlldlngi 
upon  the  premises  were  those  now  occupied 
by  th*  otMor;  and  these  buildings  were 
supplied  with  water  from  the  spring  In  dis- 
pute, which  was  sMuated  some  10  rods  from 
the  buildings,  upon  an  elerratioo,  and  from 
which  the  water  was  oondncted  to  the  buUd- 
Ings  through  a  half-Inch  lead  i^e.  The 
master  found  ttet  the  bnlldlngB  continued 
to  be  supplied  with  water  tmn  this  spring 
In  tUs  manner  trom  tbB  time  said  Hosea 
Wei (4  went  into  possesskm,  in  1864,  down 
to  the  commencement  of  this  salt.  The 
premises  of  the  orator  and  defendant  were 
originally  embiaeed  in  the  aarae  parcel,  and 
oontlnned  to  be  until  1876  9t  tiiereabonta. 
The  bulkUngs  of  the  defendant  were  erected 
In  1872,  under  aa  arrangement  between  Ho- 
sea  Welch,  2d,  and  one  Hohnas,  by  which 
HMmeB  was  to  construct  the  buildings,  and 
was  to  have  the  light  to  pupcbaae  the  same 
upon  certain  terms  and  conditlona  which 
nerer  were  conplled  with.  While  Holmes 
occupied  the  beuse  be  took  water  from  the 
spring  in  qneattsn  by  pumplag  it  through  a  ^ 
pump  at  the  spring,  and  canylng  the  water 
In  paUs  fnnn  tbea»  to  his  house.  Holmes 
oocupied  the  itremlses  aatU  abont  the  year 
1876,  and  from  that  time  until  March.  1878, 
Hosea  Welch.  2d,  rented  the  premises  to 
different  teoanti,  who  wcee  snct^led  with 
water  pumping  it  trvm  the  aqjiring  In  the 
aanu  way  tiiat  Hohnea  bad  been.  March  4, 
1878,  Hflsea  Welch,  2d,  oonveyed  to  his 
daughter,  £lka,  and  her  hnaband,  Lewis 
Keenan,  the  premises  now  owned  bj  the  de- 
feadant  The  spring  In  Question  was  situ- 
ated upon  the  premises  so  conveyed,  and  the 
deed  of  conveyance  contained  the  following 
exoeptlon:  "Always  excepting  a  spring  of 
water,  which  I  reserve  to  myself,  togeth^ 
with  the  right  to  enter  upon  said  lands,  and  ' 
take  up  and  lay  down  logs  to  said  spring." 
Af  t»  the  execution  of  this  deed  to  Eliza  and 
her  husband,  she  continued  to  o<Mnipy  the 
premises  by  herself  and  tenants  until  the 
spring  of  18S1.  At  that  time  a  pipe  was 
placed  In  the  ground,  extending  from  the 
spring  to  the  kitchen  In  the  defendant's 
house,  and  a  pump  was  attached  to  the  pipe 
in  the  kitchen,  and  the  water  required  tor 
domestic  purposes  has  been  since  then  ob- 
tained from  the  spring  through  this  pliw 
and  pump.  The  master  foimd  that  when 
this  pipe  was  laid  from  the  q)ring  to  the 
house  of  the  defendant,  Eliza  asked  per- 
mission of  her  father,  the  owner  of  the 
orator's  premises,  to  extend  the  pipe  In  that 
manner,  so  that  she  could  pump  the  spring 
directly  Into  her  house,  and  that  Uosea 
Welch,  2d,  told  her  she  might  put  In  the 
pipe  and  pump,  but  that  it  must  not  in  any 
way  Interfere  with  hla  use  of  the  spring,  n<H* 
infringe  on  bis  right  to  take  the  water  to  his 
premises.  The  snld  Eliza  subsequently  mar- 
ried Mathew  Caldwell,  and  she  aud  her  hua- 
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band,  on  May  8, 188D,  oonreyed  tbe  defaid< 
ant'B  premises  to  her.  Said  deed  contained, 
anumg  other  things,  the  following  as  a  part 
of  the  description:  "All  right  to  bare  and 
take  water  from  spring  of  water  an  aald 
fcranted  premises."  Subject  to  the  excep- 
tion of  the  defendant,  the  <Hator  was  al- 
lowed to  show  that  at  the  time  of  the  execa- 
tlon  of  this  CMiTeyance  to  the  defendant  the 
■aid  Ellsa  oldected  at  first  to  having  any- 
tlilng  written  in  with  reference  to  the  spring 
of  water,  and  that  she  then  told  the  defend- 
ant that  she  did  not  own  any  Interest  In  the 
spring;  that  her  father  gare  her  the  right  tn 
pump  the  water  from  the  spring  to  the 
house,  but  that  it  was  only  by  word  of 
month;  and  that  her  father  retained  full 
oontnd  of  tbe  water,  and  tiad  a  right  to  stop 
them  from  using  the  water  at  any  time. 
The  master  did  not  find  that  the  defendant 
had  In  any  way  befooled  the  spring,  nor  in- 
terfered with  the  orator's  pipes  in  the 
spring,  but  did  find  that  for  three  years  last 
past  the  water  had  not  run  through  the  ora- 
tor's aqueduct,  for  some  reason  which  he 
was  unable  to  determine.  He  found  that 
,the  def aidant  claimed  to  own  the  spring, 
and  had  so  notified  the  orator;  and  fur- 
ther found  that  there  was  sufficient  watea: 
in  the  spring  for  both  the  orator  and  de- 
fendant The  prayer  of  the  bill  was  that 
the  defendant  be  reetmlned  from  meddling 
with  the  water  In  the  spring,  or  the  pipes 
leading  therefrom,  or  from  In  any  way  pol- 
luting or  contaminating  the  water  in  said 
spring,  and  from  Interfering  with  the  orator 
in  cleaning  and  repairing  the  said  spring 
and  pipes. 

Bates  &  May.  for  orator.  R.  M.  Harvey,  for 
defoidant. 

ROSS,  C  J.  1.  The  defendant's  exception 
to  the  nmster's  report,  because  be  received 
and  considered  the  testimony  of  J.  R.  Dar- 
ling, was  properly  orerruled.  His  testimony 
was  that  when  he  made  the  deed  of  the  land 
on  which  the  spring  In  controversy  Is  located 
to  the  defendant  her  grantor  told  defendant 
that  she  did  not  own  any  interest  in  the 
spring;  that  father  had  ^ven  her  verbal 
license  to  pump  water  from  the  spring  to  tlic 
house  on  the  land  being  conveyed,  but  re- 
tained full  control  over  the  water,  and  bad 
the  right  to  stop  the  use  at  any  time.  The 
deed  then  being  made  conveyed  to  the  de- 
fcudnut  "all  right"  the  grantors  had  "to  take 
water  from  tbe  spring  on  the  granted  prem- 
ises." The  deed  does  not  define  the  right 
conrcyed.  It  was  proper  to  show  what  right 
the  grantors  claimed,  l^ls  testimony  did 
not  attempt  to  abridge,  but  to  define,  the 
right  conveyed.  It  also  showed  that  the 
right  conveyed  was  different  from  the  right 
which  the  defendant  claims  in  her  answer. 
She  there  claims  an  absolute  right,  acquired 
by  adverse  use,  by  her  grantora  and  herself, 
for  more  than  15  years.  This  evidence  also 
showed  that  tbe  defendant  was  then  inform- 


ed that  the  use  by  her  grantors  was  under  a 
license  from  the  common  grantor  of  both 
parties,  and  for  that  reiton  not  adrerae  to 
the  orator's  title  to  the  spring.  The  defend- 
ant's counsel  further  contoids  Oat  this  evi- 
dence was  erroneously  received  by  tbe  mis- 
ter, because  ndth«-  tbe  mtw's  ttOe  and 
right  to  use  the  spring  nor  that  of  the  defend- 
ant were  put  In  Issue  by  tbe  bill  and  aiuwer. 
The  bill  is  somewhat  looaely  drawn,  and  man- 
ifestly mainly  for  the  purpose  of  cbarginz 
the  d^endant  with  pcdlutlng  tiie  spring, 
which  is  unsustalned  by  the  findings  of  the 
master.  The  bill,  however,  allnres  tbat  tbe 
orator  and  bis  grantors  had  enjtved  the  free, 
uninterrupted,  undisturbed  possesiriMk  of  tbe 
spring  for  GO  or  more  years,  and  that  he  hss 
the  right  to  enter  upon  the  land  of  tbe  de- 
fendant to  clean  his  qiring,  and  the  pipes 
leading  therefrom.  It  farther  alleges  tbat 
tte  grantors  of  the  defendant  never  claimed 
title  to  the  spring,  bat  that  tbe  def  endam 
claims  title  to  tl|e  land  where  the  qiring  is 
located,  "including  the  spring  In  disrate." 
The  answer  denies  that  the  grantors  of  the 
defaidant  never  claimed  title  to  the  spring, 
and  never  used  It  eu^t  under  a  Ilc»a^  from 
the  common  grantor  of  the  parties,  and  tbeo 
alleges  tiutt  she  and  her  grantors,  for  more 
than  16  years,  have  by  right  used  the  water 
from  the  spring,  and  that  msb  use  baa  been 
open,  and  undw  a  dalm  of  right.  Hence 
the  facts  alleged  In  both  bUl  and  answtf 
fairly  put  In  Issue  the  rights  of  the  respective 
parties  to  this  spring  ot  miter. 

2.  The  defendant  farther  contends  that  the 
decree  of  the  chancellor  was  erroneous  In 
that  It*  conflrnu  the  orator's  title  to  the 
spring  of  wato:,  because  the  orator  does  not 
pray  to  have  his  title  thereto,  and  the  de- 
fendant's rights  therein,  if  any,  ascertained 
and  determined.  The  bill  prays  for  an  In- 
junction restraining  the  defendant  from  med- 
dling with  the  water  In  the  eprlng  w  tbe 
pipes  thertfrom,  from  In  any  way  foullnx 
the  water,  and  from  Interf^ng  with  the  ora- 
tor in  cleaning  and  repairing  the  spring  and 
the  pipes  leading  thowfrom,  and  tor  "saeli 
other  and  further  relief  as  the  nature  of  the 
case  may  require."  The  general  prayer  for 
relief,  "such  as  the  nature  of  the  case  may 
require,"  is  sufficient  to  uphold  any  decree, 
properly  required,  fully  and  effective  to  dis- 
pose of  the  issues  raised  by  the  bUl  and  an- 
swer. As  we  have  eibown,  the  bill  and  an- 
swer put  in  Issue  the  rights  of  these  parties, 
if  not  to  the  title  to  tbe  Spring,  to  the  use  of 
the  water  of  the  spring.  Tbe  latter  Is  not. 
in  legal  effect,  different  from  their  respective 
titles  In  and  to  the  spring,  for  the  right  tu 
use  the  waters  flowing  from  a  spring  aHses 
out  of  tbe  title  to  tht  spring.  On  the  fact» 
found,  tbe  title  to  this  spring  is  in  the  orator, 
with  the  right  to  enter  iq>on  the  defendant'^i 
land,  at  reasonable  tlm^  and  in  a  reason- 
able manner,  and  do  what  is  necessary  to 
give  him  the  use  of  the  spring.  This  Is  bl* 
right  under  the  cwveyaitces  from  the  coiv 
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iQon  grantor,  Hosea  Welch,  2d.  But  Hoaen 
Welch.  2d,  when  owning  the  orator's  prem- 
ises, and  when  cAsveying  ■  the  deCendant'B 
premises  to  hia  daughter,  who,  with  her  hiu- 
oand,  conveyed  to  the  defendant,  gave  her 
verbal  permission  to  take  water  from  the 
spring  In  the  manner  it  Is  now  being  taken, 
"but  It  most  not  in  any  way  interfere  with 
bis  use  of  the  spring,  nor  Infringe  on  his 
right  to  take  water  to  his  premises,"— the 
premises  now  owned  by  the  orator.  The 
daushter  acted  upon  this  parol  license,  and 
put  In  the  pomp  and  pipe  now  in  use.  She, 
under  the  license  from  her  father,  acted  up- 
on by  her,  under  the  decision  of  Clark  v. 
Glidden,  60  Vt  702,  15  AtL  358,  had  the 
right  to  use  the  water  from  the  spring  In 
the  manner  she  then  entered  upon  Its  use, 
but  so  aa  not  to  Infringe  upon  her  father's 
right,  until  after  she  had  realized  the  full 
benefit  of  the  expenditure  Incurred,  or  until 
the  pipe  and  pump  then  put  In  were  fairly 
worn  out  Then  the  license  can  be  revoked. 
But  her  exercise  of  this  right  must  be  of 
such  a  character  as  not  to  interfere  with  the 
use  then  made  of  the  water  of  the  spring  by 
her  father.  This  right  of  the  daughter  has 
come  to  the  defendant,  and  the  right  of  the 
father  has  come  to  the  orator.  The  defend- 
uut  had,  on  one  occasion,  denied  the  orator 
the  right  to  enter  upon  her  premises  to  clear 
and  repair  the  spring  and  pipe,  and  bad 
made  some  threat,  looking  to  the  pollution  of 
the  water.  Under  the  pleadings  and  facts 
found  it  was  proper,  not  only  to  confirm  the 
orator  in  hia  title  to  the  spring  of  water,  but 
to  enjoin  the  defendant  from  Interfering  with 
bis  use  of  the  spring,  it  not  being  found  that 
the  orator  had  made  or  claimed  to  make  any 
improper  use  of  his  title  to  the  spring,  or 
the  water  thereof,  nor  to  Interfere  with  the 
defendant's  right  to  use  the  water  under  the 
terms  of  the  license.  Decree  affirmed,  and 
cause  ronanded. 


HAMZI/rON  V.  GRAY. 
(Supreme  Qoort  of  Vermont.    Orleans.  Jan. 
26,1895.) 

Chuipebtods  Aoreemsnt  —  Suit  fob  Witkiss 
Fees— 'EviOEHCE— CRose-EsAHiSATiox 
or  Defendant. 

1.  An  agreement  whereby  plaintiff  was  to 
take  certain  notes,  to  collect  at  his  own  expense 
n-ithont  charge,  and  divide  the  amount  collected 
with  the  own»  of  the  notes,  and  under  which 
he  had  Implied  authority  to  bring  salts,  is  void 
aa  being  <£anipertoa8. 

2.  On  an  issue  whether  the  sum  charged  for 
»4>rvii]g  a  writ  was  more  than  the  legal  fee,  it 
was  proiwr  to  require  defendant  to  answer  on 
'•rosB-examinalion  whether  he  knew  any  reason 
why  the  fee  as  charged  was  not  CMreet 

8.  In  aasnmpflit  ny  a  witness  to  recover  his 
ffe-s  of  the  winning  party,  the  clerk's  taxation 
of  costs,  which  included  the  attendance  of  plain- 
tiff as  a  witness,  was  admissiblft  to  show  his 
attendaneek  tfaoogb  ntither  defendant  nor  his 
counsel  were  mesent  at  the  taxation. 

Exceptions  from  Orleans  county  court; 
BowelC  Judges 


OatoBl  aaromprit  Iqr  B.  F.  Hamilton 
agaUist  J.  A.  Qnj.  Fleas,  the  geneml  Issue, 
payment,  and  offset  Tecdlct  for  the  plain- 
tiff, and  Judgment  thomm,  and  the  defend- 
ant exce^ftB.  Beveraed. 

Plaintiff's  testimony  tended  to  show  that 
be  bad  made  a  oDntract  with  the  defmdant 
to  collect  certain  notes,  be  to  receive  <me- 
half  of  what  might  be  c<dlected  by  way  of 
competisatlmi  therefor.  Among  these  notes 
was  the  note  of  one  Moray  for  f  112.67.  The 
plaintiff  began  euit  upon  this  note  In  the 
name  of  the  defendant,  which  Moray  reslated 
upon  the  ground  that  the  claim  was  barred 
by  the  statute  of  limitations.  Bubsequaitly 
the  defendant  settled  tbe  case  with  M<ney 
for  940,  and  the  plalnilfl  claimed  to  recover 
one-half  of  this  sum.  He  testified  that  be 
made  no  claim  In  respect  to  said  note,  exc^ 
by  virtue  of  the  aforesaid  contract. '  This 
contract  was  In  writing,  and  was  as  follom: 

"This  Is  to  certify  that  I  have  this  day  put 
into  the  hands  of  B.  F.  HamiltMi,  depaty 
sheriff,  the  fi^owlng  notes  for  c<fllectl<». 
which  I  agree  to  take  one-taalt  of  the  smonnt 
he  may  get  on  any  or  all  said  notes,  and  re- 
lease him  fnmi  the  same;  and-the  said  Ham- 
ilton Is  to  make  no  cbai^  to  me  fw  eollect- 
Ing  them,  only  the  one-halt  he  may  cfrflect 
Morgan,  Vermont.  May  2&th.  1886.  [Then 
follows  a  list  of  17  claims  against  dlffwent 
persons,  anumg  wblcfa  Is  tbe  followli«]:  JSL 
B.  Feckham,  $0.74;  P.  Morey.  $112.67:  Boyal 
Moody,  $140.57. 

"N.  B.  The  said  HamUton  has  power  from 
ma  to  settle  any  of  the  above  notes  to  the 
beet  of  his  Judgment,  and  I  am  to  take  (me- 
half  at  what  be  gets,  and  rdeese  him  from 
the  same.   [Signed]  J.  A.  Gray." 

"Uecelved  of  J.  A.  Gray  tbe  following 
notes,  which  Z  agree  to  try  and  collect  to  tbe 
best  of  my  ability,  and  am  to  have  one-half 
of  all  I  get  on  them,  and  have  the  power  to 
settle  any  of  them  as  I  think  best;  and  the 
said  Gray  hereby  agrees  to  take  on»-half  of 
what  I  get,  and  discharge  me  from  the  same. 
Morgan,  Vt,  May  28th«  188G.  [Signed]  & 
F.  Hamilton." 

E.  A,  Cook,  for  plaintiff.   Dlckwman  & 
Young,  for  defendant 

TAPT,  3.  Champerty  is  an  agreement  be- 
tween the  owner  of  a  claim  and  a  volunteer 
tliat  the  latter  may  take  the  dalm  and  collect 
it,  dividing  the  proceeds  with  the  owner,  if 
they  prevail;  the  champertor  to  carry  on  the 
suit  at  his  own  expense.  This  doctrine  is 
based  upon  the  ground  that  no  encourage- 
mrait  should  be  given  to  litigation  by  tbe  in- 
troduction of  a  party  to  enforce  those  rights 
which  the  owners  are  not  disposed  to  prose- 
cute.  The  agreement  in  this  case  comes  folly 
withm  the  deOnltion  above  given.  The  plain- 
tiff took  the  claims  under  an  agreement  with 
the  defendant  to  divide  between  them  all 
that  could  be  collected.  He  was  to  be  at  the 
expense  of  collecting  the  claims,  making  na 
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charge  to  t&e  d^ndant  tor  bo  Aotog.  It  Ib 
ar^ed  by  the  plaintiff  tbat  tbe  subject-mat- 
ter of  a  champOTtous  agreement  most  be  a 
■aft,  or  that  one  mnst  be  In  contttnplation. 
Conceding  tblB  to  be  true,  we  think  a  salt 
to  enforce  the  claims  fairly  within  the  con- 
templation of  the  parties  to  tbe  agreement. 
The  plalntltr  took  the  claims  for  collection, 
and  under  the  agreement  he  had  the  right  to 
bring  suits.  If  necessary,  to  collect  the  claims; 
and  It  Is  fair  to  infer  that  the  parties  had  In 
mind  that  In  the  collection  of  a  large  number 
of  erldently  poor  and  some  outlawed  daims 
suits  would  beccme  necessary.  A  cham- 
pertoua  agreement  was  void  at  common  law, 
and  we  think  the  common  law  as  to  champer^ 

Is  In  force  In  Ibis  state.  It  Is  applicable 
to  our  sltuatlui  and  circumstances,  and  not 
repugnant  to  tbe  laws.  B.  L.  I  688.  The 
subject  of  champerty  has  been  referred  to  In 
sererel  cases  In  our  reports  (Dnnforth  t. 
Streeter,  28  Yt  490;  Gregory  r.  Gleed,  33  Vt. 
406;  Dorwtat  t.  Smith,  88  Tt  eO);  but  In 
none  of  these  cases  were  the  agreements 
champertous,  thwe  being  no  dement  of  the 
offense  in  any  of  the  contracts  InrolTed  In 
the  litigation. '  In  Dorwtai  t.  Smith  the  eon- 
tract  was  between  parties  who  had  a  mutual 
Interest  in  the  result  of  the  anlt   In  Gregory 

Gleed,  the  ccntract  was  a  guaranty  by  an 
attwney  tiiat  he  would  pay  the  claim,  If 
placed  In  his  hands  for  colleetl«i.  In  Dan* 
forth  T.  Streeter,  Bedflald,  J.,  dlseuases  the 
doctrine  to  some  extmt,  and  says  that  he  Is 
reluctant  to  believe  that  the  common-law  of- 
fense of  champerty  had  been  adopted  as  part 
of  the  law  of  this  state,  but  adds  there  are 
probably  other  things  than  the  sale  of  a 
choee  In  action  coming  more  nearly  to  the 
Idea  of  the  common-law  definition  <it  cham- 
perty, such  as  carrying  on  suits  for  a  share 
of  the  aTails,  and  thereby  Inereaalng  litiga- 
tion which  the  law  wUl  stUl  r^;axd  as  cham- 
pertoos,  and  not  countenance.  The  case 
then  under  consideration  was  the  sale  of  a 
chose  In  action,  In  salt  at  the  time  of  the 
sale,  and  there  was  no  occasion  for  the  dis- 
cusBlon  of  tbe  rule  as  to  champerty.  Tbe 
case  at  bar  Is  strictly  within  tbe  statement 
of  the  case  tliat  Redfield,  J.,  says  may  stlU  be 
regarded  as  champertous  and  not  countenan- 
ced, Tiz.  carrying  on  suits  for  a  share  of  tbe 
avails.  The  words  *^rebaae"  and  "sale" 
have  been  Indlscriminatdy  used  In  coinec- 
tlon  with  the  term  "diamperty,''  and  such 
use  has  bred  confusion  In  the  books.  As 
above  stated,  champerty  Is  an  agreement  by 
one  to  take  a  suit  or  claim,  and,  at  bis  own 
e^nse.  gather  in  the  spoils,  dividing  them 
with  the  owner.  It  does  not  Imply  a  pur* 
chase.  The  word  "purchase"  means  to  buy 
by  paying  a  price,  and  Implies  a  payment. 
CurdiB  T.  Burdlek,  48  Vt  l&O.  A  purchase  Is 
tliat  wlilch  Is  obtained  for  a  inlce  In  money 
or  Its  equivalent  Webst.  Diet.  The  doc- 
trine of  champerty  was  fully  recognised  and 
applied  In  Wright  v.  Whlthead,  14  Vt  268,  In 


which  ease  the  eonrt  by  WiQIama,  O. 
said:  *Tbe  orator  purchased  this  SiUt  under 
an  agreement  to- divide  iAatflT«r  aom  should 
be  recovered.  If  he  succeeded,  Iw  waa  to 
pay  9100;  if  be  tailed,  be  waa  to  pay  noth- 
ing, ^nds  was  a  species  of  champerty  or 
maintenance,  whldi  cannot  be  countenanced 
in  a  court  of  equity.**  We  have  here  the  same 
misuse  of  the  word  "purchase,"  for  the  par- 
ty made  no  purchase  of  the  claim.  He  paid 
nothing  for  it  but  took  a  oonTeyanctt  of  It, 
and  agreed  to  pay  (150  If  he  recorwed,  and 
waa  to  pay  nothing  if  he  fftiled.  The  mle 
is  the  same  at  law  as  In  equity.  The  can- 
tract  undor  ccmdderatloa  bdng  cbampMtoos 
and  r<M,  no  recovery  can  be  had  under  It. 
The  cvther  qnestlcms  arising  upon  thia  brancli 
of  the  case  become  immaterial,  ud  are  not 
passed  upon. 

Then  are  two  other  questions  In  the  case 
One  Item  in  the  plaintiff's  specification  Is 
the  flum  of  $2.80,— his  fees  as  d^nty  sheriff 
tor  serving  a  writ  In  favor  of  the  defendant 
against  one  GaswelL  Tbe  qnesUoa  at  issue 
was  whether  the  simi  charged  was  mon 
than  tbe  legal  fees  for  tbe  a^vUse.  The  otily 
point  reserved  was  the  objection  made  to  a 
question  In  cross-examining  the  defemlanL 
He  was  required  to  answer  whether  be 
knew  any  reaatn  why  the  fees  of  92.80.  as 
charged,  waa  not  correct  His  answer  was 
that  he  did  not  Tbe  plslatltt  had  the  right 
to  eramlne  the  defttidant  under  the  rule* 
applicable  to  the  cross-examinatl«B  et  wit 
nesses.  B.  L.  fi  100&  There  waa  oo  error 
In  requhrlng  the  defoidant  to  state  that  be 
knewttothlngupontbesnbject  Ifhedidknow 
aught  in  relatim  to  It  tbe  i^alntlff  had  the 
right  tohave  him  state  it  It  lo^cally  follows, 
then,  that  he  had  the  right  to  Inquire  of  tbe 
defendant  If  he  did  know  anytliing  In  regard 
to  the  naattw.  Anothw  Item  clamed  by  the 
plaintiff  was  81.60,  for  his  attoidance  as  a 
witness  In  a  suit  In  favor  of  the  defendant 
against  one  Howard.  The  quMtlon  resen-ol 
in  relati(m  to  this  item  was  whether  tbe 
cderk's  taxation  of  costs  In  the  suit,  which 
included  the  attendance  of  the  plaintiff  as  .t 
witness,  was  admissible  In  erldeoce.  Tbe 
fact  that  the  fees  for  the  attendance  of  tbe 
pialntlS*  as  a  witness  were  taxed  In  b^lf 
of  the  defendant  had  a  tendency  to  shon- 
tbat  the  plaintiff  did  attend  as  a  witoe^*-. 
and  the  evidence  of  the  taxation  was  proiv 
erly  admitted.  Although  It  did  not  apiiear 
In  the  case  that  ndther  the  defendant  nor 
his  counsel  were  present  at  the  taxation,  oor 
that  the  notary  before  whom  the  voucher  of 
the  plalntltTs  attenduice  was  sworn  to  tbs 
in  any  way  connected  with  the  case,  we  pri>- 
sume  the  taxation  was  made  with  the  des 
fendant's  knowledge.  The  defradant  hat! 
the  benefit  of  it  ftnd  he  cannot  now  say  tbat 
the  taxation  Is  no  evidence  of  the  fact  vbich 
waa  the  very  basis  of  including  the  claim  in 
the  taxation.  Judgment  reversed,  and  caas^ 
remanded. 
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BCHAEFPER  t.  FARMERS'  MUT.  FIRE 
INS.  CO.  OF  DUG  HILL. 
(Court  of  Appeals  of  Marrlaod.  March  1, 
189C.) 

Fjke  Iksoiuncb— Ikcsbasb  or  Risk— Enoikb  oh 
PaeuisiB— Ckl^-8TIl^cTtoN  or  Poliot— 
Alteration  or  Fkemibes. 

1.  When  ao  an^gaed  bill  of  exceptions  ia 
connected  with  the  one  succeeding,  its  recitals 
of  fact  form  part  of  the  latter. 

2.  A  portable  ateaiu  engine,  employed  at 
stated  interrals  ia  grinding  bark  for  use  in  a 
tannery,  is  not  a  "steam  engine  temporarily  em- 
ployed for  the  purpose  of  threshing  out  cro^a 
of  any  kind,"  within  the  prohibition  of  an  in- 
anrance  poucy  on  farm  buUdinga  ud  a  tan- 
nery. 

3.  Under  a  policy  providing  that  If  an  en- 
gine be  Btationea  on  the  premises  the  company 
shall  appoint  a  committee  to  ascertain  the 
amount  of  increased  risk,  and  that  the  insured 
shall  giTe  an  additional  premium  note  there- 
for, where  the  risk  is  found  by  the  committee  to 
be  increased  by  the  use  of  au  engine,  and  no  ad- 
ditional note  is  given,  and  the  engine  occasions 
the  loas,  the  company  is  not  liable. 

4.  Notice  to  a  general  agent  of  an  insur- 
ance com^ny  that  the  inBured  is  using  an  en- 
gine on  his  premises  is  notice  to  the  company, 
so  at  to  Teqnire  it  to  aaeertain  the  increase  of 
risk,  asjproTided  by  the  policy. 

5.  Where  a  policy  provides  that  if  an  en- 
gine be  used  on  the  premises  the  company  shall 
appoint  a  committee  to  ascertain  the  amount  of 
iu creased  risk,  for  which  the  insured  shall  give 
an  additional  (premium  note,  whether  the  use 
of  the  engine  increased  the  risk,  whether  the 
increased  risk  caused  the  loss,  and  whether  the 
period  between  the  ^Ting  of  notice  of  the  use 
of  the  engine  by  the  msured  and  the  day  of  the 
are  was  a  reasonable  time  within  which  the 
company  should  have  appointed  the  committee, 
are  qnestions  for  the  jury. 

6.  Under  a  policy  providing  that  If  an  en- 
gine be  used  on  the  premises  the  company  shall 
apimint  a  committee  to  ascertain  the  amount  of 
iiicreased  risk,  and  that  the  insured  shall  give  an 
arlditional  premium  note  therefor,  though  the 
use  of  an  engine  increases  the  risk,  and  no  ad- 
ditional note  is  given,  the  comnany  la  liable, 
unless  the  loss  occurs  from  the  increased  risk. 

7.  When  the  risk  is  increased  by  the  use  of 
tbe  engine,  of  which  tilie  company  has  notice, 
nnd  no  additional  note  is  given  solely  because 
of  the  company's  failure  to  ascertain  the  amount 
of  the  increased  risk,  the  company  is  liable  for 
a  loAs  occasioned  by  the  use  of  the  engine. 

8.  The  placing  and  operating  of  ao  engine 
50  feet  from  a  tannery,  for  the  purpose  of  grind- 
ing bark,  is  not  an  alteration  of  the  premises, 
within  the  terms  of  an  insurance  policy. 

Appeal  from  circuit  court,  Carroll  county. 

Action  by  Charles  Schaeffer  against  the 
Farmers'  Mutual  Fire  Insurance  Company 
of  Dug  Hill,  Carroll  county,  Md.,  on  a  fire 
Insumnoe  policy.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed. 

APKued  before  ROBINSOV,  O.  J.,  and 
BUI.SCOE,  BKTAN,  PAGE.  BOYD,  FOWL- 
Klt,  and  McSHERR^,  JJ. 

Job.  D.  Brooks,  H.  M.  dabaiigh,  and  John 
M.  Boberts.  tor  appellant  Jas.  A.  a  Bond, 
Cbas.  T.  Keifanlder.  and  J.  M.  B^nider, 
for  axv>eUec. 

McSHERRT,  J.  Tbe  appellanfa  tannery, 
bark  mill,  and  stock  in  trade,  which,  with 
other  property  owned  by  Um,  were  insured 


under  one  and  the  ssme  poliey  Isaoed  by  the 

app^lee.  were  destroyed  by  fire  on  Febru- 
ary 27,  1892.  Due  preliminary  proot  of  loss 
was  made,  and  subsequently  suit  was 
brought  upon  tbe  policy  to  recover  the 
amount  at  Insurance  written  on  that  portion 
of  the  property  which  had  been  burned. 
During  the  progress  of  tbe  trial  In  tbe  cir- 
cuit court  for  Carroll  county,  fire  excep- 
tions were  taken.  Tbe  second  one  of  these, 
though  it  appears  In  the  record,  was  not 
signed  by  the  judge.  It  cannot,  therefore, 
be  considered  by  us,  beyond  its  recitals  of 
facta.  These,  by  reason  of  the  onaigned  bill 
of  exceptions  being  connected  with  the  sue* 
ceedlng  one,  form  part  of  the  latter.  Cooper 
T.  Holmes,  71  Md.  20,  17  Atl.  711.  The  first 
third,  and  fourth  bills  of  exception  relate 
to  questions  of  evidence,  and  tbe  fifth  to  the 
several  prayers  presented  by  both  parties. 
The  verdict  and  judgment  were  against  the 
^olntiff,  and  he  has  ^pealed.  It  will  ob- 
viate much  unnecessary  discussion  if  we 
proceed  at  once  to  an  examination  of  the 
fundamental  and  controlling  questions  in- 
volved in  the  ccmtroversy.  Instead  of  consid- 
ering separately  the  several  exceptions  In 
the  order  in  which  they  appear  in  the  rec- 
ord. 

Tbe  defendant  resists  tbe  claim  of  the 
plaintiff  on  tbe  ground  that  the  unauthor- 
ized use  by  the  plaintiff  of  a  steam  engine 
located  about  (SO  feet  away  from  the  bark 
mill,  but  connected  with  tlie  machinery  in 
tbe  latter  by  a  leather  band,  worked  a  for^ 
feiture  of  the  policy,  under  the  terms  and 
conditions  set  forth  therein  and  Indorsed 
thereon.  And  it  r^ies  In  support  of  this  po- 
sition on  tbe  recent  case  of  Insurance  Co.  v. 
Hull,  77  Md.  498,  27  Atl.  169.  On  the  other 
hand,  the  plaintiff  insists— First,  that  the 
use  of  the  steam  engine  for  ttie  purpose  of 
grinding  bark  did  not  cause  a  forfeiture; 
and,  secondly,  that  even  if  a  forfeiture  did 
occur  the  defendant  unequivocally  waived  it 
It  can  scarcely  be  necessary  to  reaffirm  what 
has  been  so  often  and  so  uniformly  decided, 
that  forfeitures  by  mere  Implication  are 
never  favored  In  the  law.  A  company 
which  resists,  on  the  ground  of  forfeiture, 
the  payment  of  a  loss  against  which  It  has 
Insured,  must  show  both  that  its  policy  or 
written  contract  contains,  either  In  express 
terms  or  by  clear  implication,  some  provt- 
si<»i  forfeiting  tbe  policy  in  specified  contin- 
gencies, and  also  that  tbe  Insured  has 
brought  himself  within  the  scope  and  condi- 
tions of  tbat  provision.  The  policy  is  a  con- 
tract between  the  insurer  and  tbe  insured, 
and  as  they  have  written  It,  and  not  other* 
wise,  so  conrts  must  construe  and  enforce 
it  To  the  p<dlcy,  then,  and  to  all  that 
forms  a  part  of  It,  must  resort  be  bad  to 
ascertain,  not  only  whether  a  forfeiture  Is 
In  fact  provided  for,  but  the  conditions  and 
circumstances  under  which  It  becomes  ap- 
pllcftble  and  effective.  In  the  body  of  tiie 
policy  now  b^ore  us  theire  are  two  oausw 
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of  forfeiture,  and  In  the  c<mdltlons  of  tn- 
aurance  thereto  annexed,  asfi  In  the  by-laws, 
made  a  part  thereof  by  reference,  there  are 
three  more.  Those  flnrt  alluded  to  relate, 
the  one  to  the  taking  out  by  the  insnred, 
wlthoot  notice  to  the  Insnrw,  additional  In- 
surance on  the  same  z>roperty.  In  a  different 
company;  and  the  ^iier,  first,  to  alteratlrais 
of  the  premises,  and  secondly  to  their  use 
for  the  purpose  of  carrying  on  therein  any 
trade  or  business  "Trhlch,  according  to  the 
by-laws  and  conditions,  class  of  hazards,  or 
rates  hereto  annexed,  would  Increase  the 
hazard,"  unless  by  the  consent  of  the  In- 
surer indorsed  upon  the  policy.  Those  set 
forth  In  the  conditions  are— First,  alterations 
made  in  any  building  which  Increase  the 
"isk;  secondly,  the  omlssicKi  for  30  days 
after  demand  to  pay  any  assessment  levied 
on  the  assured'B  premium  note;  and,  third- 
ly, the  sixteenth  condition,  which,  without 
qnallficatton,  prohibits  the  use  of  "any  steam 
engine  temporarily  employed  for  the  purpose 
of  threshing  out  crops  of  any  kind."  Under 
the  policy  sued  on,  which  was  Is8»ed  In 
Febraary,  1887,  and  covered  a  period  of 
seven  years,  the  appellant's  dwelling  house, 
household  furniture,  tenant  house,  wagon 
shed,  barn,  hay  shed,  and  other  frame  build- 
ings and  farming  Impl^ents,  together  with 
his  tan  shop,  bark  shed,  bark-mlU  house, 
stock  In  trade  (consisting  of  bark,  hides, 
leather,  finished  and  ODflntshed),  were  all 
insured.  The  engine  used  on  the  premises 
'be  day  of  the  fire  was  not  located  at  the 
iiam.  or  employed  tor  the  purpose  of  tbresh- 
Qg  out  crops  of  any  kind,  but  was  stationed 
Detween  50  and  60  feet  away  from  the  barfc- 
mlll  house,  and  was,  and  for  more  than  a 
year  and  a  half  prevloasly  had  been,  need 
once  A  month  to  furnish  the  motive  power 
for  grinding  bark  for  the  plaintiff's  tannery. 
On  the  day  of  the  fire  the  engine  was  In  nse 
for  grinding  bark,  and  while  the  employes 
were  at  dinner,  and  the  engine  was  not  run- 
ning, and  Ita  fires  were  banked,  a  flre  brcAe 
out  <-n  the  bark-mill  honse,  and  consumed 
the  tannery  buildings  and  stock  In  trade- 
When  first  discovered  the  fire  was  within 
the  building  whose  sides  towards  the  engine 
were  tightly  weather-boarded  and  stripped. 
jCarlier  on  the  same  day  a  slight  flre  broke 
out  about  the  same  spot,  but  was  promptly 
extinguished.  There  was  evidence  tending 
to  show  that  the  first  fire  was  produced  by 
the  friction  of  the  machinery,  but  there  Is 
no  evidence  whatever  in  the  record  to  show 
what  caused  the  second  and  destructive  fire. 

It  Is  not  pretended  that  the  first  of  the  two 
causes  of  forfeiture  set  forth  in  the  body  of 
the  i>olicy,  and  the  second  of  those  contained 
In  the  conditions  and  by-laws,  have  any  re- 
lation to  the  case  at  bar.  There  was  other 
Insurance  In  a  different  company,  but  it  was 
taken  out  only  after  notice  had  been  given 
to,  and  a  written  permit  bad  been  procured 
from,  the  general  agent  of  the  defendant 
The  third  of  the  causes  of  forf^tnre  con- 


tained In  the  conditions,  being  the  one  noro- 
b^ed  16,  was  the  one  under  consideration  in 
Hull's  Case.  Hull  stationed  a  portable  en- 
gine within  30  feet  of  bis  bam,  and  connect- 
ed It,  by  a  strap  and  pulley,  with  macblnery 
in  the  bam,  and  used  these  In  chopping  ana 
threshing  his  grain.  The  bam  was  destroy- 
ed by  fire  while  the  engine  was  so  used,  and 
we  held  that  the  policy— which  was  identical 
In  terms  with  the  policy  In  this  case,  and  was 
Issued  by  the  same  company,  thoosli,  of 
course,  covering  different  property— was  for- 
feited. The  conduct  of  Hull  wai  ^recOy 
within  the  terms  of  the  sixteenth  condition 
indorsed  on  the  policy,  and  there  was  no  pos- 
sible escape  from  the  conclusion  tbat  his 
policy  was  forfeited  thereby,  and  hence  the 
only  contention  in  that  case  was  whether  the 
company  had  waived  this  forfeiture.  Apart 
from  other  provisions  of  the  policy  now  under 
examination.  It  Is  clear  that  an  engine  regu- 
larly employed  In  grinding  bark  for  use  in 
a  tannery,  In  the  process  of  tanning  leather. 
Is  not  a  "steam  engine  temporarily  employed 
for  the  purpose  of  threshing  out  crops  of  any 
kind,**  and  Is  not  within  the  sixteenth  condi- 
tion, and  is  not,  therefore,  the  canse  of  for- 
feiture specified  therein.  It  Is  manifest  that 
this  provision  was  Intended  to  prohibit  the 
use  of  engines  for  the  purpose  of  threshing 
out  crops  \a  the  vicinity  of  barns,  and  other 
equally  Infiammable  farm  bnildlnga;  and  im- 
posing, ns  li  does,  a  forf^tnre  for  soch  a  nse. 
It  must  be  strictly  confined,  In  Its  application, 
to  cases  within  Its  terms,  as  written,  and  is 
not  to  be  enlarged  to  Inclnde  by  implica- 
tion another  class  of  circumstances,  ntittaer 
within  Its  letter  nor  Its  evident  design.  Id 
the  vital  particular  th^t  the  use  made  of  the 
engine  by  the  appellant  was  not  a  use  pro- 
hibited, or  at  a  place  prohibited,  by  the  six- 
teenth condition  on  the  policy,  the  case  at 
bar  *.  vldely  distinguishable  from  Hull'e 
Case.  That  condition  cannot  control  thl;; 
case,  unless  restrlctlou  and  inhibitions  which 
are  not  there  now  are  first  imported  into  It 
by  mere  construction. 

That  this  view  of  the  limited  8CO[>e  and 
effect  of  the  sixteenth  condltitm  is  the  cor- 
rect one  Is  made  even  more  apparent  by 
other  and  different  provisions  embodied  In 
the  seventeenth  condition,  which  was  ob- 
viously framed  to  meet  a  class  of  cases  not 
covered  by  the  sixteenth  condition.  'While 
this  latter  condition  provides,  without  qual- 
ification of  any  sort,  that  "this  company  will 
not  become  responsible  for  any  loss  or  dam- 
age by  fire  ♦  •  ♦  resulting  from  the  use 
of  any  steam  engine  temporarily  employed 
for  the  purpose  of  threshing  out  crops  of 
any  kind,"  the  seventeenth  condition,  dis- 
tinctly and  in  terms,  recognises  the  liability 
of  the  company  for  losses  or  damage  by  fire 
resulting  from  the  use  of  other  steam  en- 
gines than  those  referred  to  In  the  sixteenth 
condition,  and  specifically  prescribes  what 
shall  be  done  by  the  company  and  by  tiie 
insured  when  sneh  other  Meam  raglnes  are 

Digitized  by  Google 


Md.) 


SCHAEFF£U  «.  FARMERS'  MUT.  FIRS  INS.  CO. 


319 


emidojed,  bat  It  nowliere  Imposes  a  forfeit- 
iir&  Tbe  Berenteeath  section  or  condltton  is 
In  these  wrads:  "Xliat  in  the  eroit  of  an 
engine  being  stationed  on  tiie  premises,  and 
in  close  proximity  to  the  bnildtDgs  insured 
by  this  company,  th^  in  tliat  erait,  the 
president  of  the  company  shall  appoint  a 
committee  of  three  discreet  men,  who  shall 
be  membm  of  this  company,  who  shall  pro- 
ceed fcHTthwltfa  to  said  property,  to  make  a 
fair  and  impartial  examination,  in  order  to 
ase^taln  the  amount  of  mcreased  rlA  on  ao> 
count  of  nld  en^^ne;  and,  if  tbey  shall  find 
that  the  risk  Is  increased  thereby,  then  they 
shall  take  an  additional  prrailum  note  for 
such  increase,  upon  which  the  assmred  shell 
ps^  ten  per  coitnm  at  the  time  of  the  ex- 
ecution, and  said  note  to      subject  to  the 
same  aaseasmeatte  as  other  notes  of  said 
conii>anT,  to  meet  losses  by  fire  happenbig  to 
property  Insnred  by  this  company.**  Tlie 
plain  meanliw  <d  ttals  is  that,  if  an  okgine 
other  than  those  referred  to  In  the  sixteenth 
ctmditlQn  is  statlcmed  on  the  Insured  prem- 
ises, ascertalnmoiit  sball  be  made,  in  the 
method  pointed  on^  whethw  the  risk  has 
been  Increased  tiiereby  or  not;  and.  It  it  be 
found  that  the  risk  has  been  increased  then, 
it  Is  proTided.  not  that  the  policy  shall  be 
forfeited,  but  that  an  additional  premium  note 
shall  be  glren,  upon  which  10  per  cent,  must 
be  paid,  but,  if  it  be  found  that  tiie  risk  has 
not  been  increased,  then  neither  is  the  pol- 
icy fOTfelted,  nor  Is  an  additional  premlom 
note  demandable.  The  employment,  there- 
fore, of  such  an  engine  as  the  seTente«ntii 
clause  contemplates,  does  not  result,  under 
its  tmns.  In  a  forfeKure  of  fbe  pMcy,  m 
eren,  necessarily,  In  increasing  tbe  risk;  but 
if  the  risk  be  increased  by  the  use  of  sudi 
an  engine,  and  loss  by  Are  is  occasioned 
thereby,  then  the  Insurer,  In  the  erent  that 
no  additional  premlom  note  has  been  glren, 
will  be  released  from  liability  under  the  pol- 
icy, unless  it  has  neglected  to  appoint  the 
committee  and  to  make  the  examination  pro- 
Tided  for.  But,  If  thus  released.  It  wonld  be 
upon  altogether  different  p:-lnclples.  It  WoUld 
be  rtieased,  if  released  at  all,  because  It  Is 
the  settled  law,  even  hi  the  absoice  of  an 
express  provtelon  on  the  subject  In  the  pol- 
icy, that  when  the  erection  by  the  insured 
of  an  adjacent  building— and,  of  conne,  the 
use  by  him  of  an  adjacent  steam  engine— has 
caused  a  material  increasa  of  risk  by  Are 
to  the  property  insured,  and  when  the  loss 
was  produced  by  such  increase  of  risk,  a  re- 
oorery  on  the  pcdicy  would  be  denied.  In- 
•iumnce  Co.  r.  Davison,  80  Ifd.  102.  Under 
this  seventeenth  dause,  it  becomes  tbe  im- 
peratiTe  duty  of  the  president  of  tbe  com- 
pany, when  a  steam  engine  has  been  sta- 
tioned on  tiie  premises,  ta  close  proximity 
to  the  building  insured,  to  appcdnt  a  com- 
mittee ot  three  members  of  the  company  to 
yram'w'^  forthwith  whethor  there  has  been 
an  increase  ot  risk  on  account  thereof.  Good 
teltb  towuds  and  frank  dealing  with  tbe  as- 


sured, no  less  than  the  eaqpUdt  words  of  the 
provision  itself,  reanire  that  this  duty  should 
be  discharged.  If  not  "forthwith,**  upon  the 
cMupany's  being  apprised  of  the  existmce  of 
the  conditions  on  which  its  performance  de- 
pends, at  least  with  due  and  proper  diligence 
thereafter.  Obrlonsly,  a  failure^  tm  an  un- 
reasonable time  after  notice,  to  do  that  wbldi 
It  is  the  company's  plain  duty  to  do  forth- 
with, ofEers  no  defense  to  a  plaintiff's  right 
to  recover.  The  record  shows  that  10  4^s 
before  tbe  Are  the  plaintiff  notified  the  de- 
fendant's general  agent,  whose  duty  it  was  to 
attend  to  all  Its  business  tai  his  terrltory,tbat 
he  <tibe  plaintiff)  was  then  using  the  engine  foi- 
grlndtng  bark,  and  that  be  was  willing  to  do 
and  to  pay  anythhig  that  might  be  necessary 
for  the  protection  of  the  property  tii  the  erent 
of  fire,  and  that  he  wanted  to  be  made  safe 
in  his  Insurance  on  the  tan  yard.  This  was 
notice  to  the  company.  May,  ImL  i  IKi;  In- 
surance Co.  V.  WlUtinson.  18  WaU.  WSL  We 
are  not  dealing  with  the  Question  of  the 
agent's  povrev  or  authority  to  waive  or  vary 
a  condition  of  the  policy,  but  only  with  the 
proposition  that  niitlce  of  tbe  duracter  we 
are  constdnlng.  g'ven  to  the  general  ag^t 
of  the  company.  Is  notice  to  the  company 
Itself.  And  it  was  notice  to  the  ccomtany  be- 
cause It  vas  the  duty  of  the  agent  to  cmn- 
municate  It  to  his  prineUtaL  It  can  make  no 
posrible  dlff«ence  that  the  agent,  when  so 
notified,  declined  to  give  a  permit  for  the 
use  ot  the  engine,  because,  under  the  seven- 
teenth c<mditlon,  no  permit  was  needed,  but 
another  method  was  provided.  Whether  the 
period  that  elapsed  between  the  date  of  this 
notice  and  13ie  snbsequent  fire  was  a  reason- 
able time  within  which  the  company  omdkt 
to  have  anointed  the  committee  of  tiiree 
members,  under  the  seventeenth  c<»dltlon, 
was  ft  question  of  fact  tat  the  Jury  to  deter^ 
mbw  under  all  the  attendant  circumstances. 
Rokes  V.  Ins.  Co.,  Bl  Md.  619.  Under  this 
seventeenth  clause,  while  there  was  no  for> 
felture  declared,  or  even  Instiled,  thwe  are 
two  contingencies  i^esentdd:  There  Is  the 
contingency  tiiat  tin  use  of  the  engine  would 
Increase  the  risk,  under  which  two  differ- 
ent aqwcts  are  presoited;  and  there  to  the 
opposite  contingwcy,  that  It  would  not  in 
the  latter  evmt  the  policy  would  m  no  vny 
be  affected,  and  tiie  right  to  recover  on  It 
would  not  be  Impaired.  In  the  event  that 
the  risk  was  materially  Increased,  and  no 
additional  premium  note  was  given,  then  tbe 
right  to  recover  was  not  defeated  unless  the 
loss  occnrred,  In  whole  or  In  part,  from  that 
Increased  risk;  and  this  Is  a  qoestioa  of  fact, 
for  the  Jury  to  find.  If,  again,  the  risk  was 
materially  Increased,  and  notice  was  givm 
to  the  company,  and  no  additional  i»emlum 
note  was  given,  solely  because  of  unreason- 
able delay  on  the  part  of  ti»  company  in 
making  an  ecuuninatlonf  to  ascwtain  tiie 
amount  of  the  Increased  risk,  and  loss  result- 
ed by  fire  occasioned  by  such  incretised  risk, 
still  the  company  would  be  liable,  iMcauw 
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tt  would  not  be  permitted  to  tai-nAs  In  Its 
defense  tbe  f&Uure  of  the  plalntUC  to  gire  an 
addtttonal  ptemltun  note,  wben  that  failure 
was  doe  ezctnelT^  to  the  c<nnpan7*s  own 
MDlation  or  neglect  to  perform  Its  precedent 
dut7  within  a  reasonable  time.  In  no  rlew, 
then,  that  can  be  takm  of  tiie  sixteenth 
and  sereateenth  clauses,  was  there  a  for^ 
feltore  of  tiie  policy. 

The  remaining  cauaes  of  f orfeltnre  stated 
In  the  policy  and  In  the  conditions  thereto 
annexed  are  those  which  relate  to  alterations 
to  the  pronlsea  or  buildings  which  Increase 
the  risks,  and  to  the  use  thereof  for  the  par- 
pose  of  car^rlng  on  therein  any  trade  or 
bnslneas  whl(di,  accndlng  to  the  by-laws  and 
cottdttionB,  class  of  hazards,  and  rates  an- 
nexed to  tbo  poU<7,  would  Increase  the  has- 
ard.  There  is  no  evidence  that  there  were 
alteratlcHU  made  In  tbe  premises  or  baUd- 
ings  after  they  were  Insured.  When  the 
policy  was  Issued,  lAte  bnllcUn^  used  In  the 
tanneiy  bn^ness  were  described  In  the  ptA- 
Icy,  and  distinctly  Insured  as  buildings  per- 
taining to  that  occupation,  and  It  is  not  In- 
tlmated  that  they  were  used  thereafter  for 
the  purpose  of  carrying  on  any  different 
trade  or  business.  Nothing,  then,  In  the 
structures  thonsetres  or  in  the  business  con- 
dnetod  theretn,  was  changed  or  altered  after 
the  Insurance  had  been  granted ;  and  unless 
lacing  and  (veradng  the  aiglne  50  or  00 
feet  away  from  the  bark-mill  house  amount- 
ed to  an  alteratlMi  In  the  Insured  praises, 
or  to  a  use  of  them  for  carrying  (m  a  trade 
which,  according  to  the  dass  of  haxards  and 
rates  annexed  to  the  p(riicy,  would  Increase 
the  hazard,  there  Is  nothing  In  ^ther  of 
those  i)roTlsloDS  which  has  the  slightest  ref- 
erence to  the  case  at  bar.  That  the  engine 
so  pbiced  and  so  operated  did  not  amount  to 
an  alteratlfm  tn  the  Insured  prunises.  In  the 
sense  In  which  the  terms  used  In  the  policy 
are  Invariably  Interpreted,  can  adnklt  of  no 
doubt  Those  terms  mean  an  alteration  in 
the  thing  Insured.  Insarance  Co.  r.  Darlson, 
SO  Md.  ICffiL  That  an  engine  employed  as 
this  one  was,  was  not  a  use  of  the  premises 
for  carrying  on  a  trade  or  business  whleh, 
according'  to  the  by-laws  and  conditions, 
class  of  hazards,  and  rates  annexed  to  the 
policy,  would  Increase  the  hasard.  Is  equally 
free  from  doubt,  because  the  by-laws  and 
conditions  do  not  expressly  or  Impliedly  so 
declare,  and  because  there  is  no  class  of 
hazards  or  rates  annexed  to  the  policy  at  aU. 
There  Is  ctmsequently  no  standard  as  to 
what  would  Increase  the  risk,  f  uml^ed  by 
any  t^^aw,  eondltiott,  class  ct  hazards^  <a 
rates.  To  avoid  any  misunderstanding,  we 
r^at  that  If,  without  notice  to  the  Insurer, 
the  use  of  tbe  eB«lDe  as  described  did  In 
tact  materially  incrrase  the  risk,  and  if  the 
loss  was  occasioned  by  that  increased  risk, 
the  Insurer  would  Be  relieved  from  liability. 
But  these  are  facts  to  be  found  by  the  Jury. 

As  there  was  no  forfeiture  of  the  policy, 
dwre  coold  be  no  waiTer  oC  a  forfeiture  that 


never  existed,  and  hence  the  evtdenee  offiared 
and  objected  to  In  the  first,  ttabd,  and  fonrtb 
exceptbnu,  taiding  to  prore  a  wmlrer,  wai 
Irrelenuit,  and  was  for  that  resaoD  properir 
sKcluded.  The  plalntUTs  first,  eeeondt  and 
third  prayen,  which  were  confined  to  the 
questlMi  of  waiver,  were  aleo  proper^  re^ 
Jected,  because  there  was  no  questloo  <rf 
waiver  Involved,  and  there  ctniA  be  none 
where  there  bad  been  no  forfeiture.  Tbt 
fifth  and  sixth  prayers  were  wrong;  and  were 
properly  rejected.  As  there  was  no  forfeit- 
ure, there  was  no  right  tn  the  oonqiany  to 
cancel  the  pc^cy,  and  a  delay  in  an  nbortivr 
cancellatlKm  was  ot  no  ecmsequence,  one 
way  «  the  other,  as  rcipects  the  plalntUf  't 
right  to  recover.  Tbe  fourth  and  aereatb 
prayera  were  right,  and  ought  to  h&re  bees 
granted.  The  fourth  has  rcdathm  to  tiw 
knowledge  of  the  aeeot  being  the  knowledge 
of  the  company,  and  the  seventh  refers  t« 
the  Insurance  In  a  dlffaent  company.  AU 
of  the  defendant's  prayers,  exe^t  the  sec- 
ond, were  rejected,  and  that  one  ought  to 
have  hem  refused.  Its  vice  te  tbax  It  cod- 
Btrues  the  policy  to  mean  that  the  use  of 
the  engine^  under  the  fdrcumstancee  stated, 
of  Itself  fwftited  the  pt^icy.  We  have  al- 
ready dlscnssed  that  questUm,  and  have 
raached  a  different  cwdusiiHL  For  the  error 
In  rejecting  the  plaintiff's  fourth  and  sev- 
enth pr^ers,  and  in  granting  the  defend- 
ant's second,  the  Judgment  must  be  rwoved 
and  a  new  trial  win  be  awarded.  Judgment 
reversed.  wlOi  costs  above  and  below,  and 
new  trial  awarded. 


PATTISON  V.  HITGHBa 
(Oonrt  of  Ai^als  of  Maryland.    Mardi  t, 
1885.) 

DSFACLT  JUDOHBST— MOTIOH  TO  7ACJ.TE— IflS- 

STATBMsaTa  or  Plaintiff's  ArroarEBV. 
On  a  moti(Hi  to  vacate  a  default  juds- 
meat,  it  appeared  that  the  officer,  being  drunk, 
did  not  properly  serve  the  Bummoiis,  bo  that  tk- 
feudant  was  not  informed  thereby  of  the  na- 
ture of  the  suit.  Shortly  afterwards,  by  in- 
quiry of  otberfi,  be  discovered  who  was  the  at- 
tMney  of  the  plaintiff,  and,  finding  him  in  the 
court  room,  Baid  to  him,  "Do  you  know  what  I 
am  here  for?"  to  which  the  attorney  replied. 
"Yes;  It  is  all  over  now;  so  home."  The  dec- 
laration was  not  in  fact  iiled  until  six  montbs 
thereafter,  and  the  judgment  was  not  obtained 
until  three  months  later.  Beld,  that  the  motion 
to  vacate  the  jodgmeut  ahould  be  granted. 

Appeal  from  circuit  court,  Howard  county- 
Action  by  Rot>ert  H.  Hughes,  executor, 
against  Martin  h.  Pattisou.  There  was  a 
Judgment  by  default  for  plaintiff,  and,  from 
an  order  denying  a  moUoa  for  a  vacation  of 
the  Judgment,  defendant  appeals.  Beversed. 

Argued  before  BOBINSON,  G.  J.,  and  BHl- 
AN,  BRISCOE,  McSHEBBY,  FOWLEB, 
ROBERTS,  PAGE,  and  BOYD,  JJ. 

Thomas  B.  Hodson,  Edward  H.  KInea,  snd 
T.  Bherwood  HodsoI^  for  appetlant  Jaa 
Madniblu,  for  appeUea. 
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FOWLER,  J.  On  tb«^h  of  AugOBt,  1898, 
the  lAte  Henry  E.  Wootoi,  as  oktoni^  for 
the  ai>pellee,  dtrected  a  wmoHme  to  be  Is- 
sued against  the  appeltant  from  the  circuit 
court  for  Howard  county,  to  answer  an  ac- 
tion at  the  suit  of  the  ofipirilee,  as  cxocutxiT  of 
Robert  Lt.  Ewln^.  The  sttmmoDfl  waa  4luly 
li:saed,aiHl  the  appelant  wks  ratdrned  "Sani- 
mo»e<l"  CO  the  3d  of  S^fiMnber.  No  other 
I>ro(.-eedliig8  were  tataen  In  the  came  until 
tlie  19tb  March,  1894,  when  Mr.  James 
Mackublu  entered  Ms  aiipeamnce,  as  attor- 
ney, for  the  appellee,  and  filed,  for  the  first 
time,  a  de(datatk>n  ccnsistlng  of  the  common 
c-ouuts,  the  suit  having;  been  orlglnnlly 
brought  on  tlUfaig.  On  the  18th  June,  1894, 
being  the  first  day  of  the  June  term,  a  JiKlg- 
ment  by  default  was  taken  by  the  plaintiff 
Against  the  defendant,  and  the  same  day  It 
was  extended,  upan  proof  before  the  court, 
for  ¥257.  Several  months  thereafter,  on  the 
24th  November,  and,  as  he  alleges,  within 
tliree  or  four  days  of  the  time  when  he  first 
heard  of  either  the  suit  or  the  judgment,  the 
appellant  filed  a  motion  to  strike  ont  t&e  lat- 
ter—First, because  tbe  fittmmons  was  not 
served  oo  htm,  and  he  bad  no  aotlce  of  the 
salt  or  any  oppcvt«aIty  of  defense;  second, 
because  he  had  bo  notkw  of  the  enft  or  Judg- 
ment until  Idle  "SOth  'Moveffl^r,  and  proceed- 
ed without  delay  to  file  hts  motion;  and, 
lastly,  because  he  is  not  indebted  to  the  plain- 
tiff in  any  sum  whatever,  and  had  a  perfect- 
ly good  defense,  of  whtch  be  would  tare 
BTalled  himself  If  an  •opportunity  bad  been 
given  bim.  In  snpport  of  his  motion  the  ap- 
pellant relied  "opon  the  tetttlmony  of  tour  w!t- 
oessea,— htmself,  his  wlffr,  his  son,  and  a 
oeighbor,  Mr.  Snrp.  The  latter  was  not 
(ireeent  when  the  depnty  sheriff  called  at 
tbe  appellant's  house,  but  tbe  others  all 
swear  to  the  moet  posttlve  mamier  that  the 
offleer  was  drunk  on  that  occasion.  The  de- 
fendant Bsya:  "He  was  dmnk.  He  fum- 
bled around  In  his  pockets  as  though  he  "were 
looking  for  a  paper.  He  took  no  imper  out, 
nor  did  he  read  any  to  me,  nor  did  I  bave 
any  paper  In  my  hatKl.  He  turned  to  go 
away,  and  I  aatd  to  him,  *What  Is  this  for?* 
and  he  said,  *l  don't  Vcnow';  wherenpon  he 
got  in  his  carriage,  and  went  away."  The 
appellant's  wife  says  that  her  attention  was 
first  called  to  the  deptity  sheriff  by  one  of  the 
little  children,  who  snld  to  her.  "Come  and 
see  the  funny  drunken  man";  when  she 
went  to  the  door,  and  heard  the  officer  say  to 
her  husband,  "I  want  you  to  come  to  Elllcott 
City."  She  did  not  remember  the  day  he 
told  him  to  come.  Her  husband  asked  what 
for,  and  he  said,  "I  don't  know.**  The  son 
says  the  officer  wna  dmnk,  and  acted  like  a 
drunken  man.  To  use  the  language  of  the 
witness:  "He  wna  drunk,  for  no  sober  man 
wonld  act  as  he  did;  and  he  said  to  my  fa- 
ther, 'I  want  you  to  come  to  EUIcott  City.' 
I  don't  remember  what  day  he  told  him  to 
come,  and  where  and  when  It  was,— some 
time  m  September,   Father  asked  him  what 
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he  waiB  to  «ome  for,  and  then  the  officer  toW 
bMn  that  he  did  not  know,  and  he  produced 
B*  papers."  There  is  not  one  word  to  'con- 
tradict the  above  oestlmony  In  regard  to  the 
c«H3ltl«D  of  the  deputy  sheriff  while  ho  was 
thns  attempting  to  perform  his  official  duty, 
altlieagh  he  was  himself  called  by  the  appel- 
lee to  testify.  There  being,  then,  a  Hubstan- 
tlul  admission  that  the  officer  who  Is  alleged 
to  hare  sei-ved  the  summons  was  In  the  con- 
dition testified  to  by  the  witnesses  whose 
testimony  we  have  just  recited,  bis  official 
acts  cannot  be  received  with  that  respect  nor 
ha^-e  that  prima  fbde  verity  which,  by  the 
weli-sdttled  rule  of  law,  would  otherwise  be 
acccMTded  them.  He  does  testify  that  he 
called  on  tbe  defendant.  He  says:  "I  dont 
reaoeiDber  the  time;  I  don't  Iraep  any  papers. 
I  remember  going  there  a  rainy  day,  and 
serving  a  summons  on  Mr.  Pattleon.  I  can't 
even  state  the  year.  I  told  him  that  I  had 
a  summons  for  him.  I  told  him  whose  It 
was.  It  was  raining  that  day,  and  I  told 
hlm  to  take  It  In  the  house,  and  read  It,  He 
said  that  waa  all  right.  Then  I  returned 
him  summoned.  That  Is  all  I  know  about  It 
that  day."  It  appears,  therefore,  from  the 
overwhelming  weight  of  the  evidence,  that 
the  appellant  was  not  summoned.  How- 
ever, having  learned  that  he  was  wanted  at 
ElUcott  City  In  Septemlwr,  he  went  there, 
and  finding  the  officer,  and  no  doubt  anxious 
and  hoping  to  get  some  definite  Information, 
he  again  asked  for  It  The  only  testimony 
as  to  what  took  place  at  this  interview  be- 
tween tho  appellant  and  tbe  d^nty  sheriff  Is 
that  of  the  latter.  He  says:  "The  nest 
'  time  I  saw  Mr.  Pattlson  waa  in  the  court 
room  up  here.  He  asked  me  about  the  bill 
that  I  summoned  him  on,  and  I  told  him  that 
I  knew  nothing  -about  it;  that  Mr.  Vansant 
had  It,  as  be  kept  the  papers.  He  said  that 
he  waa  going  to  see  Mr.  Wooten.  That  is  all 
the  conversation  I  had  with  Mr.  Pattlson 
that  day."  And  it  appears  that  the  appel- 
lant at  once  proceeded  to  call  on  Mr.  Wooten, 
whom  he  found  in  the  court  room.  He  says: 
"I  met  Mr.  Wooten.  I  said,  'Mr.  Wooten,  do 
you  know  what  I  am  here  for?'  and  he  said, 
'Yes;  it  la  all  over  now;  go  home,  Pattl- 
son.' "  This  Interview  took  place  In  Septem- 
ber, and  the  tinrr.  was  not  filed  for  six 
months  thereafter.  Mr.  Wooten  having  died 
In  the  meantime,  and  the  judgment  was  not 
entered  until  the  ISth  June,  some  nine 
months  after  the  appellant  bad  been  in- 
formed that  *it  was  all  over."  And  then, 
when  we  remember  that  It  waa  the  attorney 
of  the  appellee  who  gave  this  Information  to 
the  appellant,  It  seems  to  us  almost  unnec- 
essary to  say  anything  more  than  that,  In 
our  opinion,  he  was,  imder  all  the  circum- 
stances of  the  case,  Justified  In  not  making 
any  further  Investigation.  Assuming,  though 
we  think  It  extremely  doubtful  from  the  evi- 
dence, that  the  appellant  had  some  Indefi- 
nite sort  of  knowletlge  that  he  had  been 
sued,  yet  having  attempted.  In  good^aith,  ta 
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find  oat  what  the  tntt  wu  abont,  and  who 
bad  sued  blm,  and  haTlnc  bem  iDtomwd  taj 
tike  plaintlfl^  or,  what  amoanto  to  the  aam* 
thing,  by  his  attorney,  that  It  was  "all  orer," 
be  was  not  required  to  appear  to  the  rait, 
even  If  he  had  had  much  more  definite  In- 
formation and  notice  than  he  appears  to 
hare  had.  Tbwe  Is  no  questton  here  of  bad 
fta.ith  on  the  part  of  the  appellee  or  his  at- 
torney, but  that  the  app^ant  had  a  right  to 
assume,  after  his  GtmTeraation  with  Mr. 
Wootm,  that  the  business,  case,  or  whatever 
It  mlfffat  be,  was  over  and  ended,  ta  too  clear 
for  controTers7;  and,  this  b^ng  so.  It  Is 
equally  clear  the  relief  asked  should  have 
been  granted.  Cmnmon  juettee  concedes  to 
eroTT  man  his  day  In  court  Order  reversed, 
and  cause  remanded,  that  the  ludcment  may 
be  strickoi  out. 


SHORT  T.  STATB. 
(Oonrt  of  Appeals  of  Maryland.   Veb.  27, 1885.) 
OoxsviTtmoirAi.  Liw— Poll  T*x— Pbivilsobs  Of 

CiTlZBNa 

1.  Compalsory  labor,  imposed  by  Pub.  Loc 
Laws,  art  10, 89  2S3-270,  tit.  "Dorchester  Coun- 
ty," upon  persons  resldlc^  in  the  several  election 
districts  of  the  county,  for  the  purpose  of  keep- 
Ins  the  roads  In  repair,  with  the  privilege  of  pro- 
vullns;  a  substitute  or  payiiig  a  stipulated  sum  in 
lieu  of  sadi  iwrsonal  service,  Is  not  a  poll  tax 
prohibited  by  the  state  constltutlou. 

2.  Const  U.  S.  Amend.  14,  which  declares 
that  no  state  shall  make  any  law  which  shall 
abridge  "the  privitegra  or  immunities  of  citizens 
of  the  United  States,"  does  not  control  the  pow- 
er of  a  state  over  its  own  dttsens. 

Appeal  from  drcnlt  court.  Dordiester  coun- 
ty. 

Action  by  the  state  of  Maryland  a^lnst 
John  H.  Short  Prom  judgment  for  the  state, 
defendant  appeals.  Afilrmed. 

The  defendant  was  notified  by  one  of  the 
supervisors  of  the  public  roads  for  Its  "Pork 
District"  of  Dorchester  county  to  appear  at  a 
certain  point  on  the  public  road  under  his 
charge,  and  "to  labor"  for  one  day  on  the 
road  with  "proper  Implements,"  by  virtue  of 
the  authority  conferred  on  the  supervtsors  of 
the  several  road  districts  of  Dorchester  coun- 
ty by  sections  268-270,  art  10,  of  Pub.  Loc. 
Laws,  tit  "Dorchester  County,"  subtlt 
"Roads."  Refusing  to  comply,  he  was  arrest- 
ed, and,  being  convicted,  was  sentenced  to 
pay  a  fine  of  7S  cents  and  costs,  and  to  stand 
committed  until  they  were  paid. 

Argued  before  ROBINSON,  O.  J.,  and  Me- 
SHERRY,  FOWtiBB,  BRISGOB,  and  ROB- 
SJRTS,  JJ. 

Geo.  M.  Russum  and  S.  T.  MUbourne,  for 
aK>eUant  Atty.  Oen.  Poe  and  P.  L.  Qolds- 
borongh,  fw  the  State. 

ROBINSON,  G.  3.  By  the  Public  Local 
Laws  for  Dorchester  county,  all  able-bodied 
male  residents  of  the  county,  above  20  and 
under  BO  years  of  age,  are  compelled  to  labor 
two  days  at  least  In  ever7  year  in  repairing 


the  roads  nt  said  oonntr,  with  the  iviTlIege, 
taowsTsr,  of  fnnUsblng  a  mbstltnte,  or  ot 
VajiMig  to  ttu  road  saperTiacv  TO  cents  for 
each  day  auch  person  bulj  be  summoned  to 
labor,  the  mon^  thus  paid  to  be  expended 
In  repairing  the  roads.  And  It  further  pro- 
vides that  any  one  neglecting  or  refusing  to 
perform  such  labor,  or  to  provide  a  substitute. 
m  to  76  cokts  per  day  tat  each  and  every 
day  be  may  be  sumnumed  to  work,  shall  be 
giUIty  of  a  mlsdemeanw,  and,  upon  trial  and 
couTiction  before  a  Justloe  of  the  peace,  shall 
be  fined  TO  cents  for  each  day's  delinqnencr 
and  costs,  and  shall  stand  committed  nntii  the 
flue  and  costs  are  paid.  Pub.  Loc.  Laws,  an. 
10,  H  268-270,  tit  "Dorchester  County." 
And  the  act  further  ^orldes  tliat  any  one  ag- 
grieved by  the  Judgment  of  the  Justice  at  the 
peace  may  appeal  to  the  circuit  court  The 
main  question,  and  the  only  one  It  seems  to 
us  about  which  there  can  be  ai^  real  conten- 
tion, is  whether  this  local  law  Is  In  oonfllct 
with  the  constitution,  which  declares  *'tbat 
the  levying  ct  taxes  by  the  poll  la  grlerons 
and  on>re^ve  and  ought  to  be  i^ofalblted." 
Const  1867,  Declamtionof  Bights,  art  USu  And. 
in  construing  the  meaning  of  this  article,  wc 
must  bear  In  mind  that  the  same  de^ratlon 
is  to  be  found  in  the  constltntion  of  1T76,  and 
In  ev&f  orastltatlott  adopted  In  this  state 
down  to  the  eonstitutloo  of  1867.  So  the 
questlMi  comes  to  ttiis:  Is  compulsory  lab>ir 
imposed  upon  persons  residing  in  the  several 
election  districts  of  a  county,  for  the  purpose 
of  keeptaig  the  roads  In  repair,  with  the  i^r- 
ll^e  of  providing  a  substitute  or  the  pay- 
ment of  a  stipulated  sum  in  lieu  ot  such  per 
sonal  service,  a  "levying  of  taxes  by  the 
poll,"  within  the  meaning  of  the  constttutlon? 
Such  compulsory  labor  is,  beymd  question,  a 
burden  on  the  perscms  uptm  whom  It  Is  Im- 
posed, and,  though  It  assumes  the  form  of  la- 
bor, it  may  be  fairly  considered,  we  agree;  Id 
the  nature  of  tax.  At  the  same  ttme^  when 
this  article  In  the  bill  of  rights  Is  construed 
In  the  light  of  the  leglsIaUon  in  regard  to 
levying  taxes  by  the  poll  In  force  when  the 
constitution  of  1776  was  adopted,  and  In  the 
light  of  the  legislation  in  regard  to  compul- 
sory labor  on  the  public  roads,  also  in  force 
at  that  time,  and  which  has  continued  In 
force  down  to  the  present  It  Is  dear,  we 
think,  that  compulsory  labor  for  the  purpose 
of  keeping  the  roads  In  repair  has  never  been 
considered  as  a  poll  tax  prohibited  by  tbe 
constitution.  A  brief  reference  to  tbe  legis- 
lation in  force  when  the  constltntion  of  1TT6 
was  adopted  will  clearly  show,  we  think,  the 
nature  and  character  of  poll  taxes  the  levying 
of  which  was  declared  to  be  grievous  and 
oppressive  and  ought  to  be  abolished.  If  we 
turn  to  Act  1716,  c,  15,  we  find  that  all  p^ 
sons,  males  and  females,  free  and  slave,  above 
the  age  of  16  years,  are  declared  to  be  "tez- 
ables."  and  upon  each  person  thus  declared 
to  be  a  taxable  the  commissioners  of  the  sev- 
eral county  courts  were  directed  to  levy  a 
qiedfled  sum,  to  be  paid  In  money  or  to- 
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bacco,  for  the  snpiKat  of  tbe  goremmeDt; 
and  this  act  proridlng  tot  the  lerylxiK  of 
taxes  by  the  poll  continued  In  force  down  to 
the  BeTolutlon.  And,  In  addition  to  the  poll 
taxes  thus  levied  forpubllcpurpoaefl,  Act  1702, 
c  1,  declaring  the  church  of  England  to  be 
the  established  church  of  the  colonr.  also  pro< 
Tided  that  a  tax  of  40  pounds  of  tobacco  per 
poll  ahotdd  be  levied  each  and  every  year 
for  the  snpport  of  the  clergy,  and  this  act 
continued  In  force  down  to  the  Revolution; 
and,  strange  at  It  may  seem  nowadays,  the 
poll  taxes  to  which  we  have  referred  were 
the  only  direct  taxes  levied  for  public  pur- 
poses during  the  colonial  period.  Such  taxes 
thos  levied,  without  reference  to  the  ability 
or  the  means  of  the  "taxable"  to  pay,  must 
necessarily  have  been  in  many  cases  burden- 
some and  (ippressive,  and  It  was  such  levying 
of  taxes  by  the  poll  that  the  constitution  of 
1776  denounced  as  being  "grievous  and  op- 
pressive," and  which  ought  to  be  "abollahed." 
And,  while  poll  taxes  were  levied  for  public 
purposes,  the  public  roads  were  made  and 
kept  in  repair  by  compulsory  road  labor,  and 
with  this  article  in  the  constitution  of  1776, 
prohibiting  poll  taxes,  statutes  compelling 
persons  to  lab<n*  on  the  roads  for  the  purpose 
of  keying  them  in  repair  have  been  In  force 
down  to  the  present  time,  and  this  la  the  first 
time  tbe  constltntionallty  of  snch  laws  has 
beoi  questioned.  As  eariy  as  Act  1704,  c. 
21,  all  lab(Mrer8  and  servants  were  required  to 
work  OD  the  public  roads;  and  npoa  the  re- 
fasal  «a  such  labiwers  to  perform  the  serricea 
thus  reqaired,  or  the  master  to  famish  his 
servant^  the  master  and  labtvers  were  liable 
to  Indictment  and  punishment.  This  law  was 
sobstttntlaUy  In  force  when  tbe  omstltntion 
of  1776  was  adopted,  and  omtlnued  In  force 
for  y«iars  after  its  adt^tion.  And  instead  of 
being  repealed,  or  being  considered  as  repug- 
nant to  the  article  In  the  bill  of  rights  of 
1776,  Act  1795,  c.  37,  redtes  "ntaat  whereas 
donbta  have  arisen,  what  descriptlcnt  ot  per- 
sons axe  intoided  to  work  on  the  public  roads 
\mder  tbe  existing  laws  to  which  this  is  a  sup- 
plement, therefore  be  it  enacted,  that  eray 
able-bo^ed  male  person  shall  be  and  is  tao^ 
by  made  snblect  to  like  personal  servlee." 
And  this  act  further  provides  for  the  payment 
ot  moaef  In  commutation  of  such  pers<nial 
stfTles.  And  thongb  tliis  act  has  beoi 
amended  from  time  to  time,  and  most  of  the 
coontlea  have  been  exempted  from  its  opera- 
tion, the  main  features  of  the  act— the  com- 
pulsory services  with  the  privUfi^e  of  famish- 
ing a  anbstitnte  or  paying  a  sUjniiated  sum 
in  Ilea  thereof— -have  been  part  of  the  local 
law  at  Dorchester.  Somerset,  and  other  coun- 
ties down  to  the  present  time.  In  oonsbrulug 
this  article  In  the  bill  of  rlghte  of  the  oonstt- 
tntlon  of  18B7,  being  identical  with  the  article 
in  the  Mmstitntton  of  1776,  it  Is  bat  fUr  to 
presnnM  that  the  tuners  of  the  c<ai8titaU<ai 
of  1867,  and  the  people  who  adopted  it,  un- 
derstood this  limitation  on  the  power  to  levy 
taxes  by  tbe  poll  In  the  sense  in  which  it  had 


been  anutmed  and  acquiesced  In  for  nearly 
100  yeara  Similar  stotutes  in  other  states 
have  been  in  operation  for  years,  and  their 
validity,  when  questioned,  has  been  fully  sus- 
tained; and,  referring  to  these  statutes.  Judge 
CkH)ley  says:  "Though  the  public  burden  m- 
aumes  the  form  of  labor,  it  is  still  taxation, 
and  must  therefore  be  levied  on  some  princi- 
ple of  uniformity.  But  it  is  a  peculiar  spe- 
cies of  taxation,  and  the  general  terms  'tax' 
or  *taxatioa,'  as  employed  In  the  state  consti- 
tutions, would  not  generally  be  understood 
to  toclude  It"  Cooley,  C<»ist  Urn.  (6th  Bd.) 
620;  Oooley,  Tax'n,  14. 

And  then,  as  to  tbe  objection  that  this  local 
law  is  repugnant  to  that  clause  in  the  four- 
teoith  amendment  of  the  federal  constitu- 
tion which  declares  tliat  "no  state  shall  make 
or  enforce  any  law  which  shall  abridge  the 
privileges  w  immunities  of  citizens  of  the 
United  States,"  It  is  sufficient  to  say  that  the 
interpretation  of  that  clause  by  the  supreme 
court  in  the  Slaughterhouse  Cases,  16  Wall. 
36,  is  a  complete  answer  to  this  objection. 
There  is  a  distinction,  says  Mr.  Justice  Mil- 
ler, between  dtisenship  of  the  United  States 
and  dtlsenshlp  of  a  state.  To  become  a  dti- 
sen  of  the  United  States,  it  Is  only  necessary 
that  one  should  be  bom  or  naturalised  in  tbe 
United  States;  but  to  be  a  dtisen  of  a  state, 
he  must  reside  witUn  the  state.  Furib«r  he 
says:  "It  is  a  little  remarkable,  if  this  dauae 
was  Intended  as  a  protection  to  the  dtisen  of 
a  state  against  the  legislative  power  of  bis 
own  state,  that  tbe  wwds  'citlsen  of  the  stete' 
should  be  left  out  where  it  Is  so  carefully 
used,  and  used  in  contiadiction  to  'dtizens 
of  the  United  States,'  in  tbe  very  sentence 
which  precedes  it;"  and  the  supreme  court 
held  that  this  danse  merdy  protected  the 
"privileges  and  immunities"  of  citizens  of  the 
United  States,  and  was  not  intoided  to  con- 
tnd  the  power  of  the  state  goveramento  over 
the  rights  of  their  own  dtisens;  and,  as  to  the 
privileges  and  immunities  bdonglng  to  the 
dtisens  of  a  state,  "the  latter  must  rest  for 
their  secority  and  protection  where  tbey  have 
hnetofore  rested,"— that  Is,  with  the  state  in 
which  the  dtisen  reddes.  And  again.  In 
Bradwell  v.  State,  16  Wall.  130,  referring  to  ' 
the  same  clause  In  the  fourteenth  amendment* 
Mr.  Justice  Miller,  speaking  for  the  court, 
says:  ^'The  protection  designed  by  that 
daus^  as  has  been  r^>eatedly  hdd,  has  no 
apE^ication  to  a  dtixen  of  the  stete  whoae 
laws  are  complained  of."  The  appdlant  is  a 
dtisen  of  this  state,  and  the  law  of  which  he 
complained  as  having  abridged  and  Interfered 
vrith  his  privileges  and  inmiuidties  is  a  law 
of  his  own  states  and,  this  beta^r  so,  tbedause 
in  the  fourteenth  amotdmoit  on  which  he  re- 
lies has  no  application.  The  law  of  whicb 
he  complains  merely  Imposes  upon  him  the 
same  duty  and  obligatlm  which  it  requires  ct 
all  other  persons  within  the  ages  designated 
by  the  statute,  without  making  any  dlatinc- 
tion  whatever  on  account  of  color  or  race. 
And  there  Is  no  ground  on  which  it  can  be 
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assailed  as  bdnff  repivnant  to  any  of  Uw 
prorlsloiui  of  the  state  or  federal  coostlto* 
tlcms.  For  a  breacli  of  the  datf  Imposed  on 
tbe  appellant  and  all  others,  It  provides  for 
a  fair  and  Iminrttal  trial  aecordlnff  to  the 
law  of  the  land,  and  upon  conviction  it  pro- 
vides that  the  offender  shall  be  fined,  and 
stand  committed  nntU  fine  and  coats  are  paid. 
No  one  can  question  the  powor  of  the  state 
thus  to  provide  tor  the  enforcement  of  its  law 
and  the  punishment  of  all  who  violate  it 
As  to  the  policy  and  wisdom  uf  the  law  In 
question,  it  Is  qnlte  snfflclent  to  say  that  that 
Is  matter  resting  with  the  legislature  and 
not  with  the  courts.  Oooley,  Tax'n,  437;  Ap- 
pleton  V.  Hopkins,  6  Gray,  530:  Bulings  af- 
firmed. 


GUNBT  T.  PORTER. 

(Court  of  Appeals  of  Maryland.    Feb.  27, 
1895.) 

Attacuhekt  aoaixst  Xonrebidbnt  —  Affidavit. 

Code,  art  9,  {  4,  providing  that  in  attach- 
ment proceedings  aKainst  a  nonresident  the  cred- 
itor "shall  make  affidavit  that  he  knows  or  is 
credibly  informed  and  verily  believes  that  the 
■aid  debtor  Is  not  a  citizoi  of  this  state,  and 
does  not  reside  therein,"  Is  suffidently  complied 
with  by  an  affidavit  atatisg  that  "the  defendant, 
not  being  a  dtiien  of  the  state  of  Maryland, 
and  not  residing  therein.  Is  indebted,"  etc. 

Appeal  from  drcnit  court, 'Wicomico  county. 

Action  by  Louis  W.  Gunby  against  Levin 
A.  Porter,  garnishee  of  WlUlam  F.  Causey. 
From  an  order  sustaining  the  motion  to  quash 
the  attachment,  and  from  ^dgment  entered 
In  the  case,  plaintiff  appeals.  Reversed. 

Argued  before  ROBIMSOX.  a  J.,  and  Hc- 
SHERET,  FOWLER,  ROBERTS,  and  BRIS- 
COE, JJ. 

R.  P.  Graham  and  H.  L.  D.  Stanford,  for 
appellant  E.  Stanley  Toadvin  and  Geo.  W. 
B^,  for  appellee^ 

BRISOOB,  J.  The  appellant  sued  out  an 
attachment  In  the  circnit  court  of  Wicomico 
county  against  the  defendant,  WUUam  F. 
Gauaey,  a  nonresident,  of  the  state  of  Hary^ 
land,  and  attached  certain  goods  la  the  hands 
of  the  appeDee  as  gunltdiee.  Tbe  garnishee 
was  summoned,  and  at  the  trial  moved  to 
quash  the  attachment,  because  of  the  insoffi- 
cientgr  of  the  affidavit  There  were  other  rea- 
sons assigned  In  support  of  the  motion  to 
qnash,  but  It  Is  not  material  that  th^  irtunld 
be  considered  bere.  The  motion  was  snstaln- 
ed,  and  ftom  Uie  judgment  entered  In  the 
ease  tbls  vpeal  haa  been  taken. 

It  te  cMttended  that  the  affidavit  Is  defect- 
ive, because  It  does  not  suffidentJy  aver  the 
JurlMUctional  fact  of  the  nonresidence  of  tbe 
defendant  In  the  affidavit  whereon  the  at* 
tachment  was  Issaed,  the  plaintiff  avers  that 
the  defendant  not  being  a  citizen  of  tbe  state 
of  Maryland,  and  not  residing  therein,  is 
justly  and  bona  tide  Indebted  —  —  ;  and  the 


d«k  of  tbe  court  before  whom  tbe  affidavit 
was  made  certlflea  that  ttte  plaintiff  made 
oath  that  the  defendant  Is  not  a  dtlsen  of  tbe 
state  of  Maryland,  and  doth  not  reside  there- 
in. And  it  is  urged  that  tUs  affidavit  is  de- 
fective because  It  fails  to  apt  tOrtii  tbe  pre- 
dae  wwda  of  the  statute,  that  the  plnlntiff 
"knows  or  Is  credibly  Informed  and  verily  be- 
lieves that  the  defendant  is  not  s  dUxen  of 
the  state,  and  that  he  doth  not  reside  there- 
in." Code,  art  9,  |  4.  Now,  there  can  be  no 
doubt  that  proceedings  nnde*  our  attadiment 
laws  against  the  inx^rty  of  an  absent  debtor 
18  a  special  remedy  conferred  statute,  and 
must  be  followed  in  the  manner  pitted  oat 
by  the  atatute;  but  a  substantial  OHnplIaDoe 
is  all  that  la  fadd  to  be  neceasary.  One  of 
the  Jnrisdlcttonal  fiicta,  necessary  to  appear 
In  the  affidavit,  as  tbe  foundation  at  fbe  at- 
tachment la  the  nonresidence  of  thedtftedant 
In  this  case  we  have  tbe  poslttre  asd  affirma- 
tive oath  by  the  plaintiff  that  the  defendant 
Is  a  nonresident  which,  we  think,  not  imly 
substantially  complies  with  the  statute,  but  Is 
sufficient  to  support  tbe  attachmoit  Any  ad- 
<Uti<mal  statement  where  the  truth  of  tbe  fact 
averred  Is  not  traversed  nor  denied,  eotild  add 
nothliv  to  Its  validity.  1^  the  case  of  Frank- 
lin v.  Claflln,  48  Md.  S7,  thla  court  said:  "We 
think  It  la  dear  that  the  juitodlctlonal  fiict 
need  only  be  set  fbrtb  irtth  sabatanttal  aecu- 
xacy,  without  negativing  evexr  poaaible  ooo- 
duslon  to  the  cmtrary."  And  In  Jones  v. 
Leake,  11  Smedea  &  M.  B9S,  a  ease  somewbat 
similar  to  the  one  sow  under  dlscusskni. 
where  a  writ  of  attadiment  was  qnaabed  in 
tiw  clrrmlt  court,  because  the  affidavit  where- 
on It  was  Uumed  did  not  set  fnth  In  so  many 
words  that  tiia  facts  sworn  to  vrere  iritSiin 
liw  personal  knowledge  of  tbe  affiant,  or  that 
he  bad  been  Informed  or  believed  them  to  be 
true,  waa  reversed  on  appeal  by  the  court  of 
appeala  of  Miaslssii^;  aod  Mr.  Jnstloe 
Thatcbo*,  In  deiUvetlng  tiie  <9lnlon  4tf  tbat 
court  Bald  **that  the  statute,  It  Is  tme,  says 
that  the  facta  upon  which  an  application  for 
an  attachmait  Is  predicated  shall  be  stated  In 
tiie  affidavit  to  be  wlthto  the  personal  knowl- 
edge of  the  applicant  or  that  he  la  informed  or 
believes  tbe  fticts  stated  to  be  tme.  Tbe  addl- 
ttoa  of  sndi  a  statement  after  a  poslttve  affl- 
davit  that  certain  facts  exist  would  be  mere 
snrplusage,  which  the  law  nevw  tolerates. 
*  *  *  The  substantial  requlremente  of  tbe 
act  are  compiled  with  In  this  affidavit  which 
is  mough  to  sustain  Ita  validity."  And  to  tbe 
same  effect  are  the  dedcdoua  In  cuea  where 
tiie  legal  8affiden<7  of  affidavits  In  attadk- 
ments  cases  have  been  passed  upon  by  this 
court  Prankliu  v.  Glaflin,  supra;  Foran  v. 
Johnson,  SS  Hd.  144;  De  BeUan  ▼.  Oola,  61 
Md.  284,  21  Ati.  27S;  Dumay  v.  Sandiec,  71 
Md.  600,  18  Ati.  890.  tiierefbre,  tblnk 

tiiat  tbe  affidavit  in  tMs  case  was  sufllelnit  to 
support  the  attadimont  and  tben  was  error 
in  quashing  the  writ  8o  tbe  jndgmrat  wiH 
be  reversed,  and  a  new  trial  awarded.  Judg- 
ment reversed,  and  new  trial  awarded. 
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WHITMAN  STATE. 
fOourt  of  Appeslb  of  Marrland.   Feb.  27, 1895.) 
Jddicui.  Notice— Local  Optiok  Election. 

1.  Jtidfcial  notice  caunot  be  taken  of  the  re- 
salt  of  an  election  to  determine  whetlier  liquor 
should  be  sold  in  a  town  under  Acts  1804,  c. 
4S4,  providine  for  a  resubmiss^ioD  of  the  question 
to  the  people  uiefeof,  and  making  all  sales  unlaw- 
ful if  the  elMtlon  ihonld  zMolt  agmitut  the  sale 
of  liqaors. 

2.  Tbe  proTi^ons  of  section  10,  c  484,  Acts 
1894.  repealing  all  Inconsistent  acts,  and  provid- 
ing thAt.  if  an  election  held  thereunder  in  the 
town  of  Oambridm  sturald  result  against  the 
■ate  of  Uquots,  sadi  town  should  remain  under 
the  provisions  of  the  existing  liqnor  laws,  ex- 
cept that  it  should  be  unlawful  for  any  pharma- 
cist or  druggist  to  sell  in  said  town,  or  in  dis- 
trict Xo.  7  of  the  county,  are  unconstitutioDal 
ID  Pot  beinf!  ffprjiane  to  the  subject  described 
in  its  title,  which  states  that  it  is  "An  act  to  pro- 
vide for  an  election  to  be  held  In  the  town  of 
Cambridge  *  *  *  to  regulate  the  liquor  traffic 
therein;  and  repealing  sections  207  to  213,  in- 
clusive, of  article  10  of  the  Code  of  Public  Local 
I^awB,  *  *  *  so  far  as  they  may  relate  to  and 
affect  the  town  of  Cambndge;  and  repealing 
and  re-enacting  with  amendments  aectioa  218 
of  said  article/* 

E!rror  to  drcult  court,  Dorchesteor  countjr. 

Indictment  against  B.  J.  Whitman  for  un- 
lawfully adllng  Intoxicating  liquors.  From 
the  anstalning  of  a  demurrer  to  defendant's 
l^ca  that  lie  was  a  licensed  pharmacist  and 
dmggistt  and  from  a  conviction  and  sen- 
tence to  Impria^ment  In  the  house  of  cor- 
rection, defendant  brings  error.  Reversed. 

Argued  .  before  BOBINSON,  a  J.,  and 
BRISCOE,  B0BSBT8,  FOWLER,  and  Mc- 
BHSRRT.  JJ. 

AloDxo  L.  Miles,  for  pbtlntltF  in  error.  Atty. 
G«i.  Poe  and  P.  Jj,  Goldsboroueh,  for  the 
State. 

McSHElBRy,  J.  Tbe  appellant  was  in- 
dicted by  the  grand  Jury  of  Dorchester  coun- 
ty for  unlawfully  selling  Intoxicating  liquor 
to  one  Stack.  Tbe  travoraer  demurred  to 
tbe  indictment,  but  tbe  demurrer  was  over- 
ruled, awl  be  then  pleaded,  first,  that  be 
did  8^  tbe  liquor  as  charged,  but  that,  at 
tbe  time  of  so  doing,  be  vaa  a  regular 
pharmaclBt  or  drug^st,  having  a  license  to 
carry  on  the  bu^esa  of  pbarmaclat  or  drug- 
gist; that  tbe  sale  referred  to  In  the  In- 
dk-tment  was  made  upon  the  written  brain 
fide  prescription  of  a  regular  practicing 
physician,  and  that  be  did  not  sell  but  once 
ni>on  tbe  same  prescription.  He  also  plead- 
ed not  guilty.  To  the  first  plea  tbe  state, 
by  Its  attorney,  demurred,  and  the  court 
sustained  the  demurrer.  The  trial  then  pro- 
ceeded upon  tbe  Issue  Joined  on  tbe  second 
plea,  and  the  traverser,  having  been  con- 
« ieletl.  WAS  sentenced  to  pay  a  fine  and  to  be 
Imprlsonod  In  the  bouse  of  correction.  A 
petition  was  then  filed  asking  that  the  rec- 
ord be  transmitted  to  this  court  as  upon 
writ  of  error  for  a  review  of  the  several 
erron  assigned  In  the  petition. 

We  need  not  pause  to  discuss  the  demurrer 
to  the  Indictment,  because  the  chief  question 


involved  arises  on  tbe  state's  demurrer  to 
tbcfiret  plea  of  tbe  traverser.  Touuderstand 
that  question,  a  brief  reference  must  be 
made  to  some  of  the  local  legislation  relat- 
ing to  liquors  and  intoxicating  drlbks  in 
Dorchester  county.  By  Pub.  Local  Laws, 
art  10,  H  207-219,  the  subject  of  liquors  and 
Intoxicating  drinks  Is  dealt  with.  -  Tbe  sale 
of  spirituous,  fermented,  or  other  intoxicat- 
ing liquors  was  prohibited  in  12  of  the  14 
tiectloQ  districts  of  the  county,  but  a  pro- 
viso excepted  from  this  prohibition  regular 
pharmacists  or  druggists,  who  were  expresa- 
ly  permitted,  upon  tbe  written  bona  fide 
prescription  of  a  practicing  physician,  to  com- 
pound and  sell  such  liquors.  These  12  dis- 
tricts included  district  No.  7,  which  em- 
braced within  its  limits  the  town  of  Cam- 
bridge. Section  217  contains  provisions  for 
snbmlttbig  to  the  voters  of  any  election  dis- 
trict of  the  county  tbe  qneatiffii  as  to  wbeth- 
er  liquor  shall  be  scdd  bi  that  district;  bat 
no  such  question  can  be  voted  on  until  a 
petition  has  been  presented  to  cue  oi  the 
Judges  of  the  circuit  court,  and  an  order  has 
been  passed  by  bim  directing  tbe  election  to 
be  held.  becti<n  218  prescribes  bow  an  elec- 
tion BO  ordered  shall  be  conducted,  and  de- 
clares that,  it  a  majority  of  the  votes  are 
cast  "for  llcoise,"  the  provisions  of  section 
213  shall  apply,  and  that  section  fixes  a 
penalty  for  tha  sale  of  Uqocur  by  any  one; 
wl^%aa,  If  a  majority  of  the  votes  cast  are 
"against  license,"  the  provlslona  of  sectlma 
207  to  215k  Inclusive  shall  aj^ly;  and  these 
sections,  as  already  stated,  prohibit  the  sale 
of  liquor  except  by  druggists  iqxm  the  pre- 
Bcrlptlaa  of  a  physician.  The  local  legisla- 
tion standing  thus,  tbe  general  assembly 
passed  an  act.  being  chapter  484  of  the  Acts 
of  18M,  whose  title  will  be  considered  latw 
on.  It  was  tbe  obvious  design  and  purpose 
of  this  act  to  resutanlt  to  the  people  of  Cam- 
bridge tbe  quesUon  as  to  whether  liquor 
dionld  be  scdd  In  that  town.  Accordingly, 
minute  and  ai^propriate  provisions  were  In- 
serted In  tbe  act  for  the  holding  of  an  elec- 
tltm  aa  a  designated  day  In  the  mmth  of 
May,  1684,  for  ascertaining  the  sense  ot  the 
voters  of  tbe  town  with  ref^nce  to  the 
granting  of  Itoenses  for  the  sale  of  Uquor 
In  Cambridge.  It  was  declared  by  the  third 
section  of  tbis  act  that,  if  a  majority  of 
the  ballots  cast  i^ulrl  have  {Hinted  or  writ- 
ten on  them  tbe  words  ^toe  tbe  sale  of  spirit- 
uous or  fermented  liquors,"  the  commission- 
ers of  the  town  should  make  proclamation 
of  tbe  result;  and  that,  on  and  after  tbe 
2d  day  of  Jtily  following,  It  should  be  law- 
ful for  all  persons  to  sell  liqnor  within  tbe 
limits  of  the  town  upon  procuring  the  li- 
censes, and  complying  with  tbe  other  re- 
quirements set  forth  In  sttbsequOLt  sections 
of  tbe  statute;  and  that  thereupon  seetiona 
207  to  21S,  Inclusive,  of  tbe  Public  Locsl 
Lavs,  prohibiting  the  sale  of  Uquor,  should 
be  repealed  so  for  as  the  town  of  Cam- 
bridge was  affiected  thereby.   By  the  teBtb 
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section  ot  the  act  of  1894,  It  wu  prorlded 
that.  If  the  electlim  should  resnlt  against 
the  sale  of  spirituous  or  fCnnented  liquors, 
proclamation  should  be  made,  and  therenpou 
the  tan  ot  Cambridge  should  remain  un- 
der the  proTlslons  of  the  then  existing  liq- 
uor lawB»  except  that  It  should  theocefortb 
be  unlawful  for  a  pharmacist  <a  druf^lst  to 
sell  in  said  town  or  In  district  Na  7  of  the 
cotmtf  any  intoxicating  Uqum  or  medicated 
blttov  producing  Intoxication,  or  any  com- 
pound of  which  alcohol  forms  the  chief  or 
principal  Ingredient;  and  It  further  provided 
that  "all  laws  Inconsistent  with  this  pro- 
vision are  hereby  r^>ealed,  and  any  pharm- 
acist or  druggist  Tlolatii«  thlB  pro  vision 
shall  be  liable,  upon  prosecnUon  and  convic- 
tion, to  the  penalties  provided  In  section  7 
of  this  act" 

There  is  nothing  in  the  record  to  indicate 
that  this  act  of  1894  was  tither  voted  on  hy 
the  people  of  Cambridge,  or  whether  the  ma- 
jority of  the  votes  cast  were  for  or  against 
the  sale  at  liquor.  The  act  by  Its  explicit 
terms  waa  on^  to  become  operative  If  the 
majority  of  the  votes  cast  at  the  etecUon  di- 
rected to  be  held  In  May,  1894,  were  found 
to  be  In  favor  of  the  granting  of  liquor 
licenses.  If  that  condition  precedent  did  not 
occur,  the  act  bas  no  vitally.  The  repeal 
of  the  antecedent  local  option  legislation,  as 
embodied  In  sections  207  to  213  of  the  Public 
Local  Laws,  waa  dependent  «i  the  act  of 
1894  becoming  effective,  and  the  latter  could 
only  become  ^ective  if  a  majorl^  ot  the 
votes  cast  at  tiie  elecUon  In  May  yrere  In 
favor  of  license.  As  the  record  does  not  in- 
form VLB  what  was  the  result  of  tbe  election, 
If  one  waa  ever  held,  we  cannot  determine 
whether  the  act  of  1894  became  operative  of 
not  There  are  many  things  of  which  courts 
will  take  Judicial  notice.  1  Greenl.  Bv.  §S 
6-7.  Ordinarily,  while  they  will  take  such 
notice  of  tbe  geographical  divisions  of  the 
state  and  of  the  location  of  the  cities  and 
towns  thereof,  they  will  not,  in  a  criminal 
prosecution,  supply  by  that  means  an  amis- 
slon  to  prove  the  venue.  State  v.  Hartnett, 
75  Mo.  231;  State  v.  Burgess,  Id.  541.  And 
whUe,  too,  courts  will  take  Judicial  notice  of 
g»ieral  elections  and  of  the  offices  to  be  flUed, 
they  will  not  take  Judicial  notice  of  the  re- 
sult of  a  local  option  election  (Orider  v.  Tal- 
ly, 77  Ala.  42^,  nor  of  the  votes  of  mtmlclpal 
corporations  (1  DHL  Mun.  Corp.  i  SO).  While 
we  are  bound  to  take  notice  of  the  provisions 
of  the  act  of  1894,  because  It  Is  a  public  law 
(Hlgglns  V.  State,  64  Md.  421,  1  Ati.  876), 
still  we  cannot  take  Judicial  notice  of  tbe  re- 
sult of  tbe  election  directed  to  be  held,  and 
upon  the  result  of  which  tbe  efficacy  of  the 
act  waa  made  to  depend.  If,  howew.  It  be 
assumed.  In  the  absence  of  anything  to  show 
the  contrary,  that  the  act  of  1894  failed  to 
becmne  operative,  so  aa  to  authorize  tbe 
granting  of  licenses,  then  it  followa,  flrst» 
thai  tbe  cmtUtional  repeal  of  the  antecedent 
local  option  law,  aa  embodied  in  sectUms  207 


to  213  of  the  Public  Local  Laws,  never  devel- 
oped into  an  actual  repeal,  and  that  tbe  old 
law  still  remains  In  force  ^vdaely  as  It  stood 
prior  to  the  passage  of  ttw  act  of  1804.  unless 
tbe  provtsitm  we  have  dted  from  tlie  tentii 
section  of  tbe  latter  act  bas  eaiargeA  and 
extended  the  prt^bftwy  features  of  tbe  Pub- 
lic Local  Laws  by  excluding  and  abolishing 
tbe  right  which  dmgglsta  possessed  there- 
under to  s^  llquOT  up<m  tbe  preseriptloo  of 
a  practicing  physician.  That  tbe  tenth  sec- 
tion attempts  to  do  this  la  obvious,  but 
whether  it  has  validly  done  so  la  tbe  qaeBti<n 
which  the  traverser's  first  idea  distinctly 
IHresents,  because  that  plea  relies  upon  the 
proviso  in  section  207.  expressly  exempting 
druggists  tram  the  prohlbitwy  terms  of  the 
same  section. 

This  iHings  us  to  the  inquiry  whether  tbe 
titie  of  the  act  1894  is  sufOcieutly  descrip- 
tive of  the  subject  of  section  10  to  gratify 
the  requirements  of  section  29  of  article  3 
of  the  state  constitution.  The  titie  is  In 
these  words:  "An  act  to  provide  for  u  Sec- 
tion to  be  held  in  the  town  of  Cambridge^ 
Dorcliester  conn^,  to  regulate  the  llqncr 
traffic  therein;  and  repealing  secttons  207  to 
213,  inclusive,  of  article  10  ttf  the  €k>de  of 
Public  Local  Laws,  titie  *Dorchest«-  County.' 
subtitle  'Uquors  and  Inttoicating  Drlnlu,* 
so  far  as  the  same  may  relate  to  or  affect 
said  town  of  Cambridge;  and  repealing  and 
re-enacting  with  amraidments  section  218  of 
said  article."  Tbe  election  whloh  this  act 
made  provisltm  for  was  dlstinctiy  stated  hi 
the  title  to  be  one  to  regulate,  and  not  tme 
to  abolish,  tbe  liqwur  traffic  In  tbe  town  of 
Cambridge,  and,  so  far  as  the  titie  disclosed, 
was  to  have  no  relation  to  Section  district 
No.  7,  of  which  Cambridge  fwms  but  a  part 
Any  provision  which  was  necessary  or  appro- 
priate to  carry  into  effective  operation  a 
scheme  embodied  in  an  act  whose  titie  de- 
clared that  It  was  an  act  to  regulate  tbe  liq- 
uor traffic  in  that  town  could  have  been  ood- 
Btltntionally  included  under  that  tittei  But 
tbe  total  abolition  of  tbe  liquor  traffic  Is  in 
no  sense  a  regulation  of  It  The  repeal  of 
sections  207  to  218  was  declared  the  title 
to  be  a  repeal  only  In  so  ftir  as  those  sections 
related  to  or  affected  the  town,  and  tbe  sin- 
gle Intimation  of  an  intoition  to  re-enact 
anything  had  refemice  exclusively  to  section 
218.  Now,  it  wQl  be  observed  that  section 
10  of  the  act  of  1894  does  not  stop  with  a 
declamtion,  which  would  have  been  unob- 
jectionable, that  If  the  majority  of  the  votes 
cast  are  against  tbe  sale  of  Uquors,  then  tb(> 
town  of  Cambridge  should  remain  subject  to 
the  local  option  law,  as  it  stood  at  that  time: 
but  it  proceeds  with  broado',  affirmative  1^- 
ISlatliui,  not  even  hinted  at;  much  less  de- 
iKribed,  in  the  titie,  and  ivobibits,  in  tbe 
most  unqualified  toms,  the  sale  of  liquors  by 
druggists,  not  only  In  the  town  of  Cam- 
bridge^ but  also  in  the  entire  seventh  election 
district— -a  very  mncb  larger  territny  than 
the  town.   Besides  this.  It  repeals  alwolut^ 
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by  a  general  nraq^  not  aUnded  to  at  all  In 
the  tltl^  all  laws  authoring  mich  salea  by 
dru^Utfl  In  tliat  vhole  election  district  A 
power  to  regulate  !■  not  a  power  to  abolish  or 
destror  a  trade.  State  t.  Mott,  KL  Hd.  808; 
1  DUL  Mnn.  Corp.  1 323;  Radecke's  Case.  49 
Md.  217.  A  power  to  regulate  the  liquor  traf- 
fic in  a  town  iB  not  a  power  to  abolish  that 
trafilc  In  a  mnch  larger  territory  which  hap- 
pens to  embrace  that  town  within  Its  limits; 
and  a  r^ieal  ot  designated  sections  of  a  law 
only  in  so  br  as  they  relate  to  a  town  Is  wide- 
ly different  from  their  r^eal  In  so  far  as 
they  affect  a  larger  and  another  locality. 

It  i»  dear.then,  we  think,  that  nnt  only  does 
this  tenth  section  irf  the  act  of  1894  contain 
leglslatioai  which  Is  not  described  In  the  ti- 
tle of  the  act,  but,  beyond  that,  it  enacts  pro- 
Tislons  which  are  foreign  and  palpably  re- 
pngnant  to  the  subject  which  the  title  dis- 
closes.   There  Is  not  the  faintest  suggestion 
In  the  title  to  indicate  that  the  body  of  the 
act  contained  under  any  ccntlngency  a  single 
proTialon  prohlMtlug,  in  the  town  of  Cam- 
bridge, the  sale  of  Uqnor  by  druggists,  or 
the  c<Hnponndlng  by  them  of  prescriptions 
whose  chief  taigrediait  is  alcohol;  and  mnch 
less  IB  there  tlie  most  remote  Intimation  in 
the  title  that  snch  a  pnd)lblt(H7  clanse,  ap- 
plying to  a  whole  election  district  beyond 
the  Umlts  of  the  town,  was  contained  In  the 
body  of  an  act  whose  title  professed  that  the 
act  was  one  to  regnlate  sale  of  Ilqnor  merely 
within  the  town.  This  toitb  section  Is  there- 
fore not  germane  to  the  subject  described  In 
tliat  part  <tf  the  title  which  we  hare  been 
considering;  but,  on  the  contrary,  it  Is  dis- 
tinctly fcw^gn  to  that  subject,  and  must  fall 
mile«  rracned  by  the  last  clause  of  the  title. 
Bnt  this  last  danse,  ris.  "and  r^eallng  and 
re-enacting  with  unradmrats  section  218  of 
said  article,**  does  not  remedy  the  defect 
As  we  hare  previously  stated,  section  218 
contained  proTlsionB  prescribing  the  mode 
fw  holding  elections  upon  the  petition  of  a 
certain  number  of  citizens,  and,  by  an  order 
of  a  Judge  of  the  circuit  court  to  determine 
whether  local  cq?tlon  shall  prevail;  and  the 
amended  section  218  inwrldes  the  mode  for 
holding,  under  the  same  ccmdltlons,  other 
elections,  in  districts  other  than  the  town  of 
Cauibridge.  for  the  purpose  of  determining 
by  A  vote  of  the  people  whetiier  licenses 
should  be  Issued  in  such  districts,  and  con- 
tains no  word  or  phrase  referring  to  section 
10  of  the  act  of  1804,  or  to  any  of  Its  prorl- 
slons  OS  ammdatory  of  section  218.   In  fact, 
this  amended  section  218  has  relation  exclu- 
sively to  the  results  of  elections  to  be  held 
under  the  authority  of  section  217,  and  not  to 
the  result  of  the  election  to  be  held  under 
the  act  of  1894,  in  the  town  of  Cambridge. 
As  a  consequCTce  of  these  views,  we  hold 
that  section  10  of  the  act  of  1894,  whatever 
may  have  been  the  result  of  the  election 
held  under  the  act  Is  Invalid,  because  re- 
pugnant to  section  29  of  article  3  of  the  con- 
Btltutlon. 


But  there  Is  another  aspect  of  this  case 
whl^  reqirires  a  reversal  of  the  Judgment 
entered  1^  the  court  bdow.  It  wHl  be  ob- 
served that  sectlui  10  of  the  act  of  1894  was 
only  to  become  effective  in  the  evoit  that  a 
majority  of  the  votes  cast  at  the  election 
provided  to  be  held  in  Hay,  1804,  should  be 
against  the  sale  of  llqnw.  Cwseqnently, 
even  If  it  could  be  assumed  that  the  section 
Is  free  fnun  constitutional  objections,  It  by 
Its  express  terms,  only  became  <q)OTatlve  If  a 
majority  of  the  votes  cast  were  against  the 
sale  of  liquor.  As  we  have  said,  there  Is  no 
evidence  and  no  averment  in  the  record  to 
show  either  that  the  election  was  held,  or 
what  its  result  was  If  held.  We  have  stated 
that  we  could  not  take  Judicial  notice  of  the 
result  of  that  e^^on,  and,  as  there  Is  noth- 
ing before  us  to  show  affirmatively  that  sec- 
tion 10  ever  became  operative  by  reason  of  a 
majority  of  the  votes  cast  being  against  the 
sale  of  llqnw,  the  provisions  of  section  207 
of  the  Public  Local  Laws  e^qnessly  allow- 
ing druggists  to  sell  liquor  must  be  treated 
as  still  In  force.  The  state's  dnnurrer  to  the 
travamr*8  first  plea  admitted  the  fticts 
which  brought  the  appellant  within  the  scope 
of  section  207,  and  the  Judgment  of  the  court 
below  sustaining  the  dCTinrrer  was  theref  (mto 
erroneous.  For  the  error  we  have  Indicated, 
the  Judgment  must  be  reversed.  Judgment 
reversed,  with  costs. 


COOKB  V.  BAI/TCMOBB  TBACTIOy  00. 
(Court  of  Appeals  of  Maiyland.    March  1, 
1895.) 

StrbeT  R&ILWATS— IlTJCRT  TO  PSBSOn  OX 

Btrbbt. 

1.  If  a  Btreet-railway  compttny,  by  adopting 
a  motive  power  which  has  iocreased  the  speed 
of  its  cara,  has  thereby  iDczeased  the  riak  of  ac- 
cident to  others.  It  maat  enlarge  in  proportion 
the  degree  of  vl^lance  necessary  to  avoid  In- 
juries. 

2.  Where  a  vehicle,  rightfnily  on  a  public 
street  and  on  its  right  side,  was  bein^  driTen 
past  an  Intersecting  street  and  plaintiff,  who 
was  In  the  vehicle,  looked  to  see  If  &nj  cable 
car  was  coming  towards  him  on  this  street,  bnt 
saw  and  heard  none,  and  then  crossed,  and  the 
vehicle  was  struck  by  a  car  coming  at  full  speed 
around  the  curve  from  behind,  and  without  giv- 
ing warning,  the  company  was  liable  for  gross 
negligence,  and  there  was  no  contributory  negli- 
gence on  the  part  of  the  plaintiff. 

Appeal  from  Baltimore  city  court 
Action  by  Theodore  Cooke  against  the  Bal- 
timore Traction  Comimny.  From  a  judg- 
ment for  defendant  plaintiff  appeals.  Re- 
Argued  before  ROBINSON.  O.  J.,  and 
BRISCOE.  BRYAN,  ROBERTS,  PAr}B. 
FOWLER,  and  McSHERRY,  3J. 

Wm.  P.  Whyte  and  Joa  Whyte,  for  appel- 
lant F.  0.  Slingluff  and  Ud.  Duffy,  for  ap- 
pellee. 

McSHERRY,  J.  This  is  another  of  the 
numerous  negligence  cases  which  have  come 

Digitized  by  Google 


ATLANTIC  RBPORTBE,  Vol.  8L 


Action  by  Uatj  A.  Nlckols,  by  Wilson 
NtekolB,  her  agent,  agalpst  William  Jones, 
to  recover  a  balance  alleged  to  be  dne  on 
«  lease  made  by  plaintiff  to  Joseph  Ohand- 
ler,  signed  by  defendant  as  surety  tor  the 
lessee,  and  which  stated  that  the  rent  was 
^125.  The  action  was  commenced  In  Jus- 
tice's court,  and  taken  on  appeal  by  plain- 
tiff to  the  court  of  common  pleas.  From  a 
judgment  for  the  defendant,  plalntifl  ap- 
peals. Affirmed. 

The  assignments  ot  error  are  as  follows: 
The  court  erred  In  Its  answer  to  the 
plaintiff's  first  point,  the  point  and  answer 
being  as  follows:  'Under  the  evidence  tn 
this  case  the  Jury  must  allow  the  plalntifl 
interest  on  at  least  f S0.90  from  April  1,  1893, 
to  June  14,  18^,  when  the  Judgment  was 
rendered  by  the  Justice.  Answer  of  the 
Goui>t:  I  cannot  affirm  that  point.  It  de- 
pends, as  I  have  said  to  you,  upon  whether 
or  not  there  was  a  tender  at  the  time  des- 
ignated. If  there  was,  -then  the  point  should 
not  be  affirmed;  if  there  'was  not,  then  It 
should  be.  It  would  depend  upon  that  ques- 
tion, and  I  cannot,  therefore,  affirm  that 
point*  (2)  The  court  erred  In  its  answer 
to  the  plalntlCTs  second  point,  said  point 
and  answer  being  as  follows:  'If  the  Jury 
believe  It  was  never  agreed  between  the 
parties  In  this  case  that  Chandler's  bill  of 
$11.60  for  work,  etc.,  was  to  be  treated  as 
payment  on  account  of  the  rent  due  on  the 
written  lease  offered  In  evidence,  such  bill 
cannot  be  regarded  as  either  payment  or 
set-off,  and  their  verdict  must  be  for  the 
full  amount  of  the  plaintiff's  claim.  Answer 
of  the  Court  I  have  already  disposed  of  the 
principle  Involved  In  that  point  In  my  gen- 
eral charge,  and  I  must  disaffirm  It*  (3)  The 
courterredlnltsanswertothe  plaintiff's  third 
point  said  point  and  answer  being  as  follows: 
'If  the  Jury  believe  that  the  parties  to  the 
lease  in  suit  never  agreed  that  the  said  bill 
was  to  be  treated  as  payment  on  account  of 
the  rait  specified  In  said  written  lease,  then 
their  verdict  must  be  for  $11.60,  together 
with  interest  on  said  amount  from  June  14, 
1893,  to  the  present  time,  as  well  as  Interest 
on  $62.50  from  April  1,  1893,  to  June  14, 
1893.  Answer  of  the  Court:  That  will  de- 
pend upon  what  I  hare  already  said  to  you. 
I  cannot  affirm  that  point  In  the  language  In 
which  It  Is  put*  (4)  The  court  erred  in  char- 
ging the  Jury  as  follows:  'Now,  I  say  to 
you  that,  if  Mrs.  Nlckols  does  owe  Mr. 
Chandler  for  work  done,  then  he  Is  enUUed 
to  set  it  off  against  this  rent'  (5)  The  court 
erred  In  ruling  that  Joseph  Chandler,  a  wit- 
ness for  the  defendant  should  be  allowed 
to  answer  the  following  question:  'Q.  Did 
he  give  you  the  balance  over  and  above  this 
labor,  except  $11.60,  to  pay  Mrs.  Nlckols, 
and  did  you  tender  her  that  money  In  pay- 
ment of  the  rent?  By  Mr,  Harrts:  We  ob- 
ject to  that  There  Is  no  plea  of  tenders. 
By  the  llourt:  The  objection  is  overruled. 
To  which  ruUng  counsel  tor  the  plaintiff  ob- 


jects, and  prays  the  court  to  seal  a  bCD  of 

exceptions  thereto,  which  la  done  accord- 
ingly.' (9)  The  court  erred  In  roUng  that 
Wilson  Nlckols,  a  witness  for  the  plalntifl. 
should  not  be  allowed  to  testify  to  a  con- 
versation he  had  with  Joseph  Chandler,  a 
witness  who  had  testified  for  the  defoidant 
In  which  conversation  the  said  Chandler  ad- 
mitted having  made  a  statement  that  be 
did  agree  to  pay  $25  rent  uot  agreed  npoo 
In  the  lease,  which  admission  the  said  Chand- 
ler was  asked  about  in  cross-examination 
and  denied.  'Q.  In  the  conversatitm  with 
you  at  the  Turk's  Head  Hotel,  In  West 
Chester,  after  the  suit  b^n,  did  Mr.  Chand- 
ler ever  say  to  you  that  he  did  agree  to  pay 
the  $25  extra,  outside  of  the  fl25,  and  that 
he  complained  In  that  conversation  that  the 
reason  he  did  not  undertake  to  pay  It  was 
because  you  did  not  give  him  a  certain 
amount  of  work?  By  Mr.  Johnson:  I  ob- 
ject. By  the  Court:  Was  Mr.  Jonea  pres- 
ent on  that  occasion?  A.  No,  sir.  Q.  He 
was  not  present  at  the  time  Mr.  Harris  di- 
rects your  attention  to?  A.  No,  sir.  By  the 
Court:  The  objection  Is  sustained.  To  which 
ruling  counsel  for  the  plaintiff  objects,  and 
prays  the  court  to  seal  a  bill  of  exceptions 
thereto,  which  Is  done  accordingly.* " 

W.  S.  Harris,  for  appellant  George  B. 

Johnson,  for  appellee. 

P£;b  UuRIAM.  This  case  depended  main- 
ly on  questions  of  fact  as  to  which  the  tes- 
timony was  more  or  less  conffictlng.  It  was 
therefore  submitted  to  the  jury,  who,  fey 
their  verdict  for  defendant  Impliedly  found 
all  the  material  Issues  of  fact  In  his  favor. 
One  of  them  was  as  to  the  credit  of  $11.0) 
claimed  by  defendant;  another  was  his  al- 
leged tender  of  the  entire  balance  of  rent 
due  plaintiff,  etc.  An  examination  of  the 
record  with  reference  to  each  of  the  six 
specifications  has  failed  to  convince  us  that 
thwe  Is  any  substantial  error  In  either  of  the 
rulings  recited  therein.  Judgment  affirmed. 


BRADLEY  V.  VERNON. 
(Supreme  Court  of  Pennsylvania.   March  11. 
1895.) 

Appeal— Review— Objections  Waitbi>— Witsem 
Fees  IS  Chester  Coustt. 

1.  An  inetmction  will  not  be  held  unftlr 
and  misleading,  in  the  absence  from  the  record 
of  a  greaterpart  of  the  testimony. 

2.  Act  Feb.  22,  1821,  entitled  "An  act  to 
amend  and  alter  the  fee  bill"  (7  Smldi's  Lam, 
367),  i  13,  fixed  the  fees  of  witnesses  rendiss 
more  than  one  mile  from  the  county  seat  at 
02  cents  per  day,  and  those  residing  within  a 
mile  of  such  county  seat  at  50  cents.  Act  ISX 
(P.  Jj.  485)  changed  the  rate  for  Chester  countj 
for  witnesses  residing  ontslde  the  county  seat 
only.  Act  Feb.  23,  1BS9,  "to  amend  thirteenth 
section  of  an  act  entitled  'An  act  to  amend  and 
alter  the  fee  bill,'  "  provides  that  "the  fees  to  be 
received  by  witnesses  shall  be  as  follows,  via.: 
Each  doy^s  attendance  at  court  $1." 

that  witnesses  residing  in  West  Chester  are  en* 
titled  to  $1  per  day  for  attendance  at  court 
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Aiq;wal  tarn  court  of  common  pleai,  Qi» 
ter  cotmty. 

AcOon  bj  Caleb  H.  Bradley  against  Jo- 
seph B.  Yernon  for  Uw  conyerslon  of  certain 
prodncts  of  a  farm  leased  by  plaintiff  to  de- 
fttidaztt's  flitber.  From  a  lodgment  for  de- 
fmdant,  plaintiff  appeals.  Affirmed. 

The  (pinion  of  tlie  trial  court  relating  to 
wltnesa  fees  Is  as  follows  (Waddell,  J.): 

"The  plaintiff  excepts  to  the  taxation  of 
the  defaidant*s  bill  of  costs,  and  assigns 
aerenl  reasons  for  so  doing:  Ttie  lint  Is 
that  Isaac  A.  Vernon  Is  an  interested  party, 
and  therefore  not  entitled  to  fees.  It  is 
troe  a  party  to  an  action  Is  not  entitied  to 
witness  fees^  Lnti  r.  Danid,  2  Woodw. 
Deo.  12;  TMebel  Deysher,  Id.  65.  But  there 
is  nothing  to  show  the  person  in  qnestion 
was  a  party  to  this  action.  He  may  have 
fdt  an  Intearest  In  the  result,  and,  no  doubt, 
was  interested  in  other  litl^tion  with  tills 
plaintiff,  basely  connected  with  this  contro- 
versyt  bnt  he  was  not  a  party  to  this  suit, 
and  had  no  direct  connection  with  it  We 
fliUI  no  reascm  tor  deprlTlng  him  of  his  fees, 
and  must  therefore  dlsn^s  this  exception. 
The  second  exception  Is  that  a  number  of 
witnesses  charged  for,  naming  them,  are 
residents  of  West  Ohester,  and  th«refore  only 
entitied  to  fifty  cents  a  day,  instead  ot  one 
dollar,  as  claimed  In  the  bill  filed.  This 
rate  of  charge  is  fixed  by  the  act  of  Febru* 
ary  22,  1S21,  which  Is  entitied  'An  act  to 
alter  and  amend  the  fee  bill*  (7  Smith's  Iawb, 
367).  By  the  thirteenth  section  the  fees  of 
witnesses  residing  more  than  one  mile  from 
the  ooun^  seat  are  fixed  at  sixty-two  cents 
per  day,  and  for  those  residing  in  or  within 
one  mile  of  the  same  the  fees  are  fixed  at  fifty 
cents  per  day.  The  act  of  18iS6  (P.  L.  485) 
altered  this  rate  for  Chester  county  for  all 
witnesses  residing  outside  the  county  seat, 
while  those  residing  In  the  conn^  seat  were 
to  recelTO  the  same  pay  as  was  then  paid 
them.  Tbe  amount  then  jiaid  them  was  fifty 
cents  a  day,  and  waa  fixed  by  the  act  of  1821. 
It  was  the  only  act  which  then  provided  for 
the  pay  of  such  witnesses,  and  while  the  act 
of  1856  r^ealed  the  act  of  1821,  so  far  as  It 
related  to  witnesses  residing  outside  the 
county  seat  the  latter  act  remained  In  force 
and  applied  to  those  witnesses  residing  in 
West  Chester.  No  new  provision  was  made 
for  them.  They  simply  continued  to  receive 
their  compensation  under  the  provisions  of 
the  thirteenth  section  of  the  act  of  1821. 
This  condition  remained  until  the  passage 
of  the  act  of  February  23,  1888.  It  la  en- 
titied 'An  act  to  amend  the  thirteenth  section 
of  an  act  entitled  "An  act  to  amend  and 
alter  the  fM  bill,"  passed  the  twenty-second 
day  of  FelHuary,  one  thousand  eight  hun- 
dred and  twenty-one,  and  increadng  the  com- 
pensatimi  of  witnesses  attending  court*  It 
provides  that  the  tow  to  be  received  by  wit- 
nesses shall  be  as  follows,  namely:  Bach 
day's  attendance  at  court  one  dollar.'  This 
inelndes  all  witnesses,  without  regard  to 


where  tiiey  reiAd^  and  the  act  applies  to  all 
^ces  governed  the  act  of  1821.  Those 
localities  la  which  the  fees  were  fixed  by 
some  other  act  would  not  be  affected  by  it 
for  it  only  pntpwta  to  'amoid  the  act  of 
1821.  As  we  have  seen,  the  fees  of  witness- 
es in  yfeat  Chester  depend  upcoi  the  act  of 
1821,  and  their  fees  must,  thoiefore.  be  af- 
fected 1^  the  act  of  1889.  This  fixes  all 
such  at  one  dollar  per  day.  It  would  thus 
appear  that  the  fees  of  witnesses  hi  the  coun- 
ty of  Chester,  outside  the  borough  of  West 
Chestw,  are  regulated  by  the  act  of  1866^ 
while  tiioseln  the  boron^  are  determined  by 
the  act  of  1880.  If  this  Is  not  bo,  then  they 
can  receive  no  compensation.  Tbo  act  of 
1856  iffovldes  that  for  those  witnesses  *who 
reside  in  the  borough  of  West  Chester  the 
pay  shall  be  the  same  as  is  now  paid.'  As 
we  have  seen,  the  act  of  JS21  was  tiie  only 
act  wbldi  provided  the  pay  for  such  wU- 
nesses,  and  this  provision  was  made  by  the 
thirteenth  secUcat.  The  act  ct  tSSO  makes  no 
spedflc  provision  fbr  their  pay;  it  names  no 
amount  ot  compensation;  and  hence,  when 
the  act  of  1821  is  repealed,  they  must  go 
without  pay,  unless  they  come  within  the  pro- 
visions of  the  repealing  act  of  1889.  We  are 
Qt  the  opinion  that  wltnessM  residing  In  the 
borough  of  West  Chester  are  entitled  to 
receive  one  d<dlar  a  day  for  each  day's  itt- 
tendanoe  at  court,  and  must  tberef<H«  dla- 
mlss  this  en!«pt!ott.  The  third  exception  Is 
that  two  of  the  witnesses  charged  for  are 
membm  of  the  bar  of  Chester  county,  and 
therefore  not  entitied  to  fees  for  attendance 
npcm  this  court  This  exception  Is  well  taken, 
under  the  ruling  In  McWlllIams  v.  Uoi>- 
kbis,  1  Whart  and  must  be  sustained. 
The  bill  In  this  particular  must  be  cwrected. 
The  Amrth  exception  alleges  that  a  nnmbw 
of  the  witnesses  named  were  not  in  attend- 
ance during  the  trial,  nor  were  they  materlaL 
No  evidence  was  offered  to  sustain  this  ex- 
ceptiUL  The  bill  of  coats  as  filed  is  sup- 
ported 1^  affidavit  and  tiras  fomlshed  pri- 
ma fade  evidence  of  Ite  correctness  in  these 
particulars.  WadL  Costs,  00,  61.  In  the 
absence  of  proof  to  sustain  the  exception,  we 
must  dismiss  it  The  bill  will  be  cmrected 
In  the  particulars  we  have  Indicated." 
The  assignments  of  error  are  as  follows: 
"(1)  The  court  erred  In  Ite  general  charge 
to  the  Jury  In  relation  to  the  error  (tf  917.90, 
said  charge  In  respect  to  said  error  being  un- 
telr  to  the  plaintiff  and  misleading  to  the 
Jury,  the  said  porti<m  of  said  charge  being 
as  fcdiows:  'No  aU^tUm  of  misteke  was 
made  when  that  note  was  given.  It  was 
due  in  October,  1892,  and  It  was  given  six 
months  before  that  which  would  be  April, 
1892,  and  this  suit  was  brought  over  a  year 
after.  There  was  no  allegation  of  any  error. 
This  defendant's  attention  was  not  called  to 
any  mistake.  The  note  had  passed  out  of 
his  lunds  into  another  party's  hands,  hut  that 
did  not  prevent  the  plaintiff  hoe  calling  this 
defendant's  atteutlan  to  It  because,  if  that 
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mistakfl  existed,  not  eoly  was  that  note  en- 
Utled  to  be  paid,  bat  $17.90  more.  But  the 
defendant  says,  aod  he  Is  not  contradicted  in 
this,  that  bis  attentiooi  was  not  called  to 
this  error  from  th«..  time  the  note  was  glveo 
until  this  suit  was  brought  •  *  •  Counsel 
calls  our  attention  to  the  fact,  and  says  that 
he  thluks  we  committed  an  error  when  we 
stated  that  the  error  in  the  note  was  aot 
qiokmof  until  this  suit  was  brought,  and  that 
his  recollection  Is  Mr,  Bradley  spoke  of  it 
In  the  arbitration  In  the  other  suit  Mj 
recollection  is  that  Mr.  Bradley  said  he  did 
ttot  speak  of  It  at  that  time,  but  the  jury  will 
cecoUect  the  testimony,  and  whichever  way 
It  was  you  will  bear  it  In  mind,'— to  which 
aa  exception  was  noted,  as  follows:  'Counsel 
for  plaiutifT  excepts  to  the  charge  of  the 
ceurt,  as  follows:  The  court  erred  in  stat- 
ing, in  substance,  that  there  was  no  allega- 
tion of  error  In  the  note  made  by  the  plain- 
tiff until  suit  was  brought*— and  prays  the 
court  to  sea)  a  bill  of  exception  thereto,  which 
is  done  accordingly.  <2>  The  court  erred  In 
Its  answer  to  the  defendant's  second  point, 
the  said  point  and  answer  being  as  follows: 
That  if  the  Jury  believe  that  Caleb  H.  Brad- 
ley, after  the  trauBactiou  In  coatroveny  in 
this  suit,  brought  a  suit  a^lnat  Isaac  Verr 
non  which  was  pursued  to  Judgmoitaud  that 
Joseph  B.  Vemou  was  a  dormant  partner  with 
him  ftt  tbe  time  of  tbe  contract,  the  cause  of 
action  was  a  Joint  one,  that  the  Judgment 
rendered  In  said  suit  extinguished  the  origi- 
nal cause  of  action,  and  Is  a  bar  to  this  suit 
and  tbe  verdict  should  be  for  tbe  defendant' 
Answer  of  tbe  court:  'As  you  will  under- 
stand from  what  I  have  already  said,  gentle- 
men, I  affirm  that  point  That  I  understand 
to  be  tbe  law  of  the  case.'  @)  Tbe  court 
erred  in  deciding  that  witnesses  who  reside. 
In  the  county  town  of  West  Chester  are  en- 
titled to  racedve  me  dollar  per  day  fOr 
tendance  at  oourt  in  the  county  of  Gheetw. 
(4)  Tbe  court  erred  In  awarding  an  execu- 
tion for  the  purpose  of  collecting  one  dollar 
per  day  as  fees  for  six  witnesses  who  resid- 
ed In  West  Chester,  and  attended  court  In  the 
case  of  Bradley  t.  Vernon,  in  tbe  court  of 
common  pleas  of  Chester  county,  72,  January 
term,  18M." 

W.  8.  Harris,  for  appellant.  George  B. 
Johnson,  for  appellee. 

PER  CURIAM.  Appellant's  omission  to 
fnmlsh  us  with  tbe  greater  part  of  the  testi- 
mony that  was  Introduced  on  the  trial  of- 
fends against  the  seventeenth  rule  of  court 
In  the  absence  of  that  tesUmony,  be  has  no 
right  to  ask  us  to  convict  the  court  of  error 
In  charging  as  complained  of  in  the  first 
ipedflcatlon.  It  would  be  unfair  to  the.eonrt 
below,  as  well  as  to  the  appellee  for  us  to 
assume  that  tbe  instructions  were  not  fully 
wairanted  by  tbe  testimony  in  tbe  case. 
As  to  the  second  specification  of  error.  It 
does  not  appear  that  any  exception  was  taken 
te  the  court's  aiuwer  to  the  point  recited 


therein.  There  was  no  error  In  roUne  as 
stated  In  the  third  specification,  nor  in  award- 
ing execution  for  the  witness  fees  referred  to 
In  the  fourth  spedflcatkm.  As  preeeated  to 
us,  the  recOTd  disdosae  no  error  that  woold 
Justify  a  revoTsal  of  the  Jndgmoit  Judg- 
ment affirmed. 


EBT  v.  LEBANON  COUNTY. 
(Suproaae  Court  of  PeniiaylraBia.  March  11, 

1895.) 

CoosTiEs  —  Nkcuositce  of  IsDininiSNT  Cox- 
TBAOToua— Intkbfcbexce  bt  Couxtt 

COUMISSION'&KS. 

1.  T^Tiere  indepeudent  coatractora,  while 
pntting  down  a  stone  curb  for  &  county,  leave 
tbe  trench  and  tbe  pile  of  dhrt  aajmarded  and  ua- 
lighted  during  tbe  night  the  county  is  not  lia- 
ble to  a  person  who  »iI1b  into  tbe  trench  and  is 
injured,  in  the  absence  of  interference  with  and 
control  of  tbt  work  by  the  county. 

2.  Such  interference  is  not  sIiowd  by  the 
facts  that  the  county  commissioners  directed,  as 
the  contract  provided,  that  the  dirt  should  not 
be  thrown  on  tbe  grass,  and  furnished  boards  on 
which  the  dirt  might  be  temporarily  deposited 
"to  protect  the  parement";  or  by  .testimony  that 
"they  directed  in  certain  things  that  didiTt  suit 
them.  •  *  •  If  they  thoaght  it  would  be 
better,  they  wonld  give  different  directions. 
•  •  *  If  anything  did  not  salt  them,  they 
would  tell  uB  in  what  way  it  didn't  snit  tfaem, 
and  then,  of  course,  we  (Ranged  it  *  *  *  I 
rauember  thdr  sdrmg  Instroctions  once;  I  re- 
member that  we  nad  to  tsar  a  part  of  it  dowik" 

Appeal  from  court  of  common  pleas,  Leb- 
anon county. 

Action  of  trespass  Hilton  Eby  against 
the  county  of  Lebanon,  In  wbidi  a  compul- 
sory nonsuit  was  entered.  Tnm  a  Jndgmmt 
refusing  to  take  off  the  ntmsuH;,  plaintiff  ap- 
peals. Affirmed. 

The  opinion  of  the  trial  court  Is  an  follows 
(McPherson,  J.): 

"In  April,  IS&l,  a  stone  curb  was  being  put 
down  around  Monument  Park,  hi  tbe  clly  of 
Lebanon.*  The  curb  was  to  stand  npon  tbe 
line  dividing  the  park  from  tbe  pavement  of 
a  much-naed  public  street,  and.  In  order  to 
obtain  a  suitable  foundation.  It  was  neces- 
sary to  dig  down  along  this  line  to  a  depth 
at  two  or  three  feet  Tbe  dirt  ttius  removed 
was  thrown  upon  tbe  pavonent,  forming  a 
pile  of  consldetable  breadth  and  belgbt  and 
was  allowed  to  remain  during  tbe  night 
Neither  the  trench  nor  the  pile  was  lighted 
or  guarded.  After  dark  tbe  plaintiff,  who 
was  walking  homeward  along  tbe  pavement, 
enftountei-ed  tbe  pile  of  dirt  BellevlDg  it  to 
be  on  the  outer  half  of  tbe  pavement  Instead 
of  upon  the  Inner  half,  be  turned  Inwards 
to  avoid  It,  and  fell  Into  the  trracb,  which 
he  did  not  see,  and  of  whose  edstence  he 
bad  no  knowdedge,  liins  sustaining  Bw  In- 
juries complained  of.  l%e  parte  belongs  to 
the  county,  and  the  wwk  was  belns  done  by 
agreement  with  the  commlBBioner^  but  the 
plaintiff's  claim  was  rented,  and  be  was 
nonsuited  on  the  ground  that  tiie  county  was 
not  liable  because  the  wortt  was  being  done, 
not  by  tbe  county's  serv^ts  but  by  a  firm 
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of  Indepaident  ccntncton,  for  -wbou  nAg- 
llgence  tiie  coanty  was  not  boimil  to  Ta< 
apond.  The  prineipto  la  familiar  ^ 
PalDfen  T.  UoFor,  etc..  of  Pltt]d>iirgh.  46 
Pa.  St  218;  Oit7  of  Brie  t.  Oaitdkliu,  86 
Pa.  St  247;  Boroasti  of  Snsqvdnmiia  De- 
pot T.  SinuDona,  112  Fa.  St  384,  B  AtL 
4^;  Improvement  Oo.  t.  Bta^ads,  116  Fa. 
St  3S2.  9  Aa  852);  and  It  U  not  denied 
that  the  written  agreement  In  erldMice  be- 
tween the  CDontj  and  the  contractora  reliev- 
ed the  oonnty  from  liability,  vnleu  the 
oonimlsaloDers  so  interCered  with  the  con- 
duct of  the  work  as  to  control  Ita  methods, 
and  thna.  In  spite  of  Oe  contract  to  become 
the  reapuiMUe  masters.  Upon  a  careful  re- 
view of  tiie  testimony,  we  find  no  evidence 
or  such  interference,  sod  are  therefore  satis- 
fied that  the  noostdt  was  properly  entered. 
Xo  doubt  the  commissioners  directed  that  the 
dirt  sliould  not  be  thrown  upon  the  grass, 
for  tills  was  a  m&ce  repetition  of  ima  pro- 
vision In  the  contract;  and  they  probably 
fnrnLshed  boards  upon  which  the  dirt  might 
be  temporal^  deposited,  doing  this,  as  one 
witness  said,  'to  protect  the  pavement';  but 
this  was  In  no  sense  an  Interference  with 
the  contractors*  control.  In  the  ordinary 
course,  this  dirt  would  be  put  upon  the  pave- 
ment, since  It  was  forbidden  to  go  upon  the 
frmsa,  and  the  commissioners  slmidy  recog- 
nlzed  Ibat  fact  when  they  took  the  proper 
steps  to  protect  the  pavement  from  lujury. 
Even  if  this  be  regarded  as  acquiescence  by 
the  commlsslonns  In  the  tempera^  use  of 
the  pavement  acquiescence  Is  by  no  means 
control  or  direction,  and  in  this  instance  it 
brought  no  liability  upon  the  county.  Cer- 
tainly It  could  not  be  regarded  as  ctwsent 
that  the  dirt  should  lie  m  the  pavement  iaXter 
dark  Unguarded  and  nnllgbted,  and  these 
alone  are  the  acte  or  omissions  of  which  the 
plaintiff  has  a  right  to  complain.  There  are 
one  or  two  other  vague  statements  about  the 
alleged  interference  of  the  commlsslonets, 
as.  for  ffiuimple:  Tliey  directed  In  certain 
things  that  didn't  suit  them.  *  *  *  If  they 
thought  It  would  be  better,  they  would  give 
different  directions.  •  *  «  It  anything  did 
not  snlt  them,  ttey  wonld  tell  os  In  what 
way  It  didn't  suit  them,  and  then,  of  course, 
we  changed  it  *  *  *  X  remember  their 
giving  Instmctlons  once.  I  remember  that 
we  had  to  tear  a  part  of  It  down.*  But  ob- 
rlonsly,  such  testimony  Is  of  little  value. 
What  were  the  "certain  things*  which  did  not 
snlt?  What  Und  of  'dlreetluia'  did  the  com- 
mlssloners  give?  What  changes  were  made? 
Was  tbe  tearing  down  of  part  the  result  of 
the  commlsslonen*  caprice,  or  was  It  be- 
cause  tbe  work  was  not  properly  done? 
Nottafng  Is  said  on  these  matters,  and,  wMt- 
ont  modi  more  light  than  the  i^totlff  saw 
proper  to  famish,  it  woold  be  a  mere  gneas 
to  affirm  such  Interference  by  the  eommls- 
siouprs  OS  made  the  county  liable.  In  our 
<9lnton,  the  cose  Is  clear.  Regretting  the 
plaintiff's  Injury,  we  can  only  hold  that 


while  the  contractors  may  be  ItatAe  to  com- 
pensation, tbe  county  Is  not  U&ble.  The  mb> 
tlon  to  lake  off  tbe  nonsuit  is  refused." 

A.  Frank  Seltzer  and  B.  M.  Strouse,  for 
appellant  Luthet«  F.  Houck,  tor  appellee. 

PER  CTJRIAM.  The  judgment  In  this  case 
is  affirmed  on  tbe  opinion  of  the  learned  court 
below  on  the  motion  to  take  off  the  nonsuit 


HOSTBTTER^  tTNITBD  BRBTHBSIM 
MUT.  AID  SOC. 
(Supreme  Court  of  PenQsylvanls.  Aiarch  11, 

1895.) 

PUIADLVQ— ArriDATlT  OP  DbFBSBH— SuFFICISNCI- 

Where  plaiatiff*!  statement  aeta  out  a 
caaae  of  aetioR  founded  on  a  number  of  paperH 
and  on  numwoui  facts  in  pais  extrinsic  to  the 

{tapers,  and  the  affidavit  ot  defense  denies  all 
iabUlty  under  the  papers  and  violation  of  con- 
tract stipulations,  ana  allesres  violation  of  con- 
tract obllsationB  by  idaintiff,  jadnnent  cannot 
be  taktt  lot  want  of  sufflcteat  affidavit  of  de- 
fense. 

Appeal  from  court  <tf  «ommon  pleas,  Leb* 
sjoon  county. 

Action  by  Abraham  Bostettor.  for  tbe  use 
of  JefEerson  Schools  and  Bdwbi  Hostatter, 
now  for  the  use  of  Jefferson  Schools, 
against  the  United  Brethren  Mutoal  Aid 
Society  of  Pennsylvania,  to  recover  money 
paid  defendant  by  Abraham  Hostetter  <m  os- 
sessmmts  made  against  him  as  holder  of  a 
certUcate  of  monbershlp  In  such  society. 
Ttom  an  order  overruling  a  motUm  for  judg- 
ment for  want  of  snfflclmt  affidavit  ot  de-' 
fense,  plaintiff  appeals.  Affirmed. 

J.  G.  Adams,  for  awdlant   S.  F.  Ught* 

for  appellee. 

PER  CURIAM.  This  Is  very  clearly  not 
a  case  In  which  judgment  can  be  taken  for 
want  of  a  sufficient  affidavit  of  defense. 
Tb%  plaintiff's  statement  sete  out  a  cause  oC 
action  founded  upon  a  number  of  papers 
and  upon  numerous  facts  In  pals  extrlnatc 
to  the  papei-s,  and  upon  alleged  violations  of 
contract  stipulations.  The  affidavit  of  de- 
feuse  denies  all  liability  under  the  papers, 
denies  all  violation  of  contract  stipulations, 
and  alleges  Tlolatlons  of  contract  obligations 
by  tbe  plalntlCF.  Important  questions  of 
fact  are  raised,  which  can  only  be  dete^ 
mined  by  the  verdict  of  a  jury.  Judgmoit 
affirmed. 


FELTY  V.  DBAVEN. 
(Sniveme  Oonrt  of  PsDnsylvanla.  March  11« 
1886.) 

-  FLSADINO— AMRXnNEHT  OT  TlTLS  AITSB  VrBDIOI. 

In  sisumprit  where  It  appears  during  the 
trial  that  i^IntlfE,  affitr  his  cause  tt  action 

arose,  assigned  for  benefit  of  creditors,  and  that 
his  creditors  have  not  been  paid  in  full,  it  Is 
iwoper  ftff  the  court  after  veraiet  to  amrad  the 
title  bj  adding  tbe  name  of  ^ntUTs  assignee. 
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Appeal  from  court  of  common  pleu,  Leb- 
anon cotinty;  F.  B.  Melly,  Judge. 

Action  Peter  Bates  agaluBt  Jacob 
Deaven  to  recover  a  balance  all^^  to  be 
due  plaintiff  on  a  settlement  made  between 
the  parties  In  1884,  for  services  rendered  de- 
fendant After  the  verdict  was  returned,  the 
court  amended  the  title  to  the  case  so  as  to 
read,  **To  the  use  of  WUUam  B.  Felty,  as- 
signee In  trust  for  the  benefit  of  creditors 
<i(  Peter  Bates."  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Amrmed. 

The  action  was  commenced  In  1S92,  and 
defendant  pleaded  ncoi  assumpsit,  set-off,  set- 
off with  leave,  and  the  statute  of  Ilmlta- 
tlons.  The  trial  was  had,  and  the  verdict 
was  rendered  on  November  12,  1894.  Dur- 
ing the  trial  the  fact  appeared  that  after  the 
alleged  settlement  plaintiff  made  an  assign- 
ment to  one  Bheu  fw  benefit  of  creditors; 
that  Bates'  creditors  were  not  paid  In  full; 
and  that  Rben  was  dead.  On  November  13, 
ISM,  the  court,  on  petition  of  Bates,  appoint- 
ed William  B.  Felty  assignee  In  ^ce  of 
Uhen;  and  on  the  same  day  the  court,  on 
plaintiff's  motion,  amended  the  title  so  as  to 
read.  "To  the  use  of  William  B.  Fel^,  as- 
Hlgnee  In  trust  for  tbe  bmeflt  <rf  creditors  ttf 
Peter  Bates." 

J.  O.  Adams,  for  appellant  Thomas  H. 
Gapp  and  George  B.  Schock.  tor  appellea 

PBB  CURIAM.  The  questions  of  fact  at 
Issue  In  this  case  were  fairly  and  correctly 
submitted  to  the  Jury,  and  quite  as  favor- 
ably to  the  defendant  as  the  testimony  would 
warrant  The  jury  has  found  for  the  plain- 
tiff, as  they  well  might  do  under  the  evi- 
dence, and,  of  course,  we  cannot  disturb  it 
The  only  other  question  was  as  to  the  amend- 
ment That  this  was  properly  allowed  is 
too  plain  for  argument  It  consisted  of  noth- 
ing but  adding  the  name  of  the  plaintiff's 
aaslgnee  for  the  benefit  of  creditors.  As 
the  title  was  really  In  the  assignee,  the 
amendment  was  entirely  proper,  and  could 
be  made  at  any  stage  of  the  proceedings. 
This  Is  the  very  object  of  the  amendment 
law.   Judgment  affirmed. 


In  TQ  LBBANON  TRUST  &  SAFB-DBFOBIT 
BANK'S  BSTATB. 
Appeal  of  CARMANY. 
(Supreme  Oourt  of  Pennsylvania.    March  11, 
lS9e.) 

IirtOLTSST  TausTBB— FoLLOwisre  Trust  Foirna 
Where  a  bank,  which  Is  a  trustee,  'aim- 
pty  places  the  trust  money  in  its  general  fuods, 
and  does  not  invest  it  in  any  of  its  securitiea, 
and  such  money  is  not  capable  of  being  traced, 
on  the  ins(^veney  of  the  bank  a  claim  against 
the  bank's  assignee  by  the  new  trustee  for  the 
amount  of  the  trust  fund  Is  not  mtitled  to  pref- 

SCWlOBk 

Appeal  from  court  of  common  pleas,  I«ebaii- 
on  county  i  F.  B.  Melly,  Judge. 


Audit  and  dlstrlbutiim  of  the  assigned  es- 
tate of  the  LebancHi  Trust  A  Safe-Depoait 
Bank  In  the  hands  of  Jacob  M.  Shenk.  Its 
assignee  for  benefit  of  creditors.  From  a 
Judgment  dismissing  exceptions  to  and  con- 
firming the  auditor's  report  refusing  to  allow 
the  claim  of  C.  W.  Carmany,  trustee  of  Eliza 
Palm,  as  a  preferred  claim,  and  allowing  tbe 
trustee  a  pro  rata  tiiare  <»ly  of  the  fund  for 
distribution,  the  trustee  appeals.  Affirmed. 

The  bank  was  authorized  to  act  as  trustee, 
assignee,  guardian,  eta,  and  prerlons  to  Its 
Insolvency  It  was  appointed  by  tbe  court  of 
common  pleas  trustee  of  BUsa  Palm,  and 
It  was  such  trustee  when  It  became  Insol- 
vent Afterwards  it  was  dismissed  as  such 
trustee,  and  C.  W.  Carmany  waa  appointed 
as  ite  ■nccesaor. 

B.  M.  Strouse  and  P.  H.  Relnhard,  for  ap- 
pelant  Grant  Weldman,  for  appdiee. 

PER  OUBXAM.  The  auditor  found,  and 
upon  sufficient  testimony,  that,  when  the 
money  which  composed  tbe  fund  for  which 
preference  was  claimed  in  this  case  waa  de- 
posited in  the  bank,  It  was  simply  placed  In 
the  general  funda  of  the  bank.  No  Invest- 
ment of  It  waa  made  In  any  securities  of  the 
bank,  nor  was  it  In  any  way  separated  or  In- 
dividuated from  the  general  funds.  It  was 
not  earmarked  In  any  way,  and  It  Is  not  even 
alleged  that  the  original  money  deposited  can 
posBlbly  be  traced  or  discovered.  In  such 
clrcnmstances  the  obligation  of  the  bank  be- 
came simply  a  debt  of  the  bank,  and  entitled 
only  to  the  same  recognition  In  the  distribu- 
tion as  othOT  unsecured  debts.  The  case  is 
clearly  ruled  by  Thompson's  Appeal,  22  Pa. 
St  16;  Bank  v.  King,  67  Pa.  St  202;  and 
Petvle'a  Bank's  Appeal,  93  Pa.  St  107.  The 
fund  had  become  Incapable  of  fdentlficatloD. 
and  therefore  there  was  nothing  which  could 
be  specifically  appn^rlated  to  the  payment 
or  liquidation  of  the  appellant'a  claim.  Judg- 
ment affirmed. 


RITCHIE  V.  WAM^BH. 
(Sui^eme  Court  of  PennBytraala.  Uardi  11. 

1895.) 

OUARAVTT  or  JUDdHBXT  NoTB — LlAHUTT  Of 
GUABANTOR. 

Defendant  by  contract  indorsed  on  die 
tiie  Inck  of  a  judgment  note  given  by  M.,  guar- 
antied the  payment  of  the  note  "If  the  same 
cannot  be  recovered  out  of  the  property  pur- 
chased of  S.'b  estate  by  said  M.  by  deed  this 
day  delivered."  EM,  that  such  guaranty  was 
special,  and  where  tibe  holder  of  such  note  forth- 
with entered  judgment  on  it,  and  aft^wards 
continuously  kept  alive  the  lien  thus  acquired 
on  the  land  mentioned  in  tiie  cnaranty,  he  did 
alt  he  was  bound  to  do  to  cwttinne  the  Uabilitr 
of  defendant  tor  the  balance  due  aft^  ex- 
haasti<ra  ot  such  land  by  sheriff's  sale  17  yean 
after  the  note  and  guaranty  were  iflven. 

Appod  from  court  of  common  i^leaa,  Bnda 
county. 

Actl<m  by  Amanda  Ritchie,  assignee  of  I. 
8.  Rboads,  against  Scbn  B.  Walter,  on  a  wri^ 
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ten  goarflnty  of  parment  at  a  Jodgment  note. 
From  a  Jndsment  Cor  plaintiff,  defendant  ap- 
peals. Affirmed. 

On  ApzU  16,  1874,  John  Cozens,  admlnia- 
tratOT  of  the  estate  of  Botwrt  Serrloe,  de- 
ceased, execnted  and  deUrered  to  Howdl  B. 
McNalr  a  deed  of  conveyance  for  a  mea- 
mage  and  tract  of  land  situated  in  ecnnty 
of  Bndks,  Pa.,  containing  90  acrea,  more  or  leas, 
pnrchaaed  by  HcNalr  for  the  amn  of  97,200. 
On  the  aaxne  day  McNiUrezecateduid  deliver- 
ed to  Henry  Sctuiffer  a  mwtgage  for  $2,832.17, 
upon  the  farm,  which  waa  recorded  that  day. 
Xlso,  on  the  same  day,  McNalr  executed  and 
ddlvered  to  one  John  S.  Bhoads  a  Judgment 
note  for  the  sum  of  |2,500,  dated  April  10. 
1874,  and  payaUe  on  AprU  let  f(dlowing,  with 
interest  and  5  per  cent  attorney's  commls- 
slim;  and  cat  the  same  day  judgment  waa 
entered  thereon  In  the  court  of  common 
pleas  of  Bii(^  comity,  to  No.  &17  of  Febru- 
ar7  terjskt  1874,  and  became  a  Uen  upon  such 
[and.  At  the  time  of  the  execution  and  de- 
livery of  the  Judgmmt  note  to  Bfaoada  by 
McNalr,  to  wit,  April  16, 1874,  John  B.  Wal- 
Ut,  defendant,  for  a  valuable  consideration, 
entered  Into  a  contract  of  gnaisnty.  Indorsed 
ai^  written  upon  the  back  of  the  note,  where- 
by he  guarantied  the  paymmt  of  said  note 
and  all  moneys  due  and  to  become  due  there- 
on, provided  tiie  same  could  not  be  recov* 
ered  out  of  the  propa*ty  purchased  of  Rob- 
ert Service's  estate  by  said  McNair  by  deed 
the  same  day  delivered.  The  Uen  of  such 
Judgment  waa  duly  revived  by  amicable  scbre 
facias  against  MCNalr  three  times,  without 
the  knowledge  of  or  notice  to  the  guarantcH', 
the  last  revival  occurring  Uarch  18,  1889. 
On  March  SO,  1880,  John  S.  Rhoada,  tor  a 
valaable  consideration,  assigned  such  Judg- 
ment note  and  Judgmmt  and  contract  of 
goaranty  to  plaintiff,  Amanda  Rltohle.  From 
the  date  of  the  entry  of  such  Judgment  it 
remained  a  lien  upon  such  tract  of  land  caa- 
tlnuonsly.  until  discharged  by  sheriff's  sale 
on  Ajvrll  23.  1891,  upon  an  execution  iasued 
thereon  at  suit  of  plaintiff,  for  the  sum  of 
$3,700.  Out  of  the  proceeds  of  the  sale  the 
plaintlfE  rec^ved  $1,612.12  as  a  credit  upon 
suiA  Judgment  and  acecntlon,  leaving  a  bat 
ance  due  hv  on  April  23,  1891,  of  $1,051.46. 

The  assignment  of  OTor  la  as  follows:  "1^ 
learned  judge  erred  in  charging  the  jury  as 
followa:  *Now,  then,  gentlemen,  taking  that 
as  the  nearest  definition  and  most  pointed 
Instruction  which  caa  be  given  you  as  to 
what  constitutes  due  diligence,  yon  will  In- 
qnh»  trom  all  the  foots  In  this  caae  whether 
doe  dUlgence  was  used  by  Miss  Ritchie  in 
the  collection  of  htr  dalm,  considering  the 
diaracter  of  the  obligation,  that  it  was  given 
as  a  lien  on  real  estate,  and  what,  from  all 
the  drcumstances  in  the  case,  waa  In  contem- 
plation of  the  parties  when  they  entered  into 
tlielr  respective  nndertaklngs,  and  also  what 
the  condition  of  the  maker  of  the  note  was, 
the  value  ai  the  jiroperty  guarantied,  for  In 
effect  this  Is  a  gnaranty  of  the  value  of  the 


farm  bought;  and  yon  will  determine  froiB 
all  the  facts,  taking  Into  consideration  thl» 
declaration  of  the  supreme  court,  whether  th» 
phiintiff  used  due  dlUgence  tn  coQe^ing  the 
mmey  out  of  the  fiurm  ot  Mr.  ICcNalr.  Iff 
she  did,  tha  Mr.  Walter  Is  bonnd  by  his  ob- 
ligation to  pay  whatevw  it  f^ll  shwt  of  dl»> 
charging  Hie  ll«i.* " 

Hugh  B.  Eastbum,  Geo.  Ross,  and  J.  F. 
Long,  for  ai^lant  Paul  H.  Applebach, 
Henry  Lear,  and  Wm.  &  J.  0.  Stuckert,  for 
appellee. 

PER  CURIAM.  Aa  was  said  In  Csmpboll 
V.  Baker.  46  Pa.  St  243:  "When  a  guaranty 
is  general,— that  Is,  without  having  any  of  Its 
terms  fixed  in  the  writing,— the  law  adds  tb« 
usual  conditions  that  there  shall  be  due  and 
unsuccessful  diligence  used  by  the  creditor  to 
collect  the  claim  from  the  principal,  unless  It 
appears  that  all  diligence  would  be  hopeless. 
But  the  law  adds  or  Implies  no  such  condi- 
tions where  the  parties  themselves  fixed  the 
terms  of  the  contract."  In  this  case  the  defend- 
ant, by  his  contract  under  seal,  indorsed  on 
the  Judgment  note,  guarantied  "the  payment 
of  the  within  Judgment  note  and  all  moneys 
due  and  to  become  due  thereon,  if  the  same 
cannot  be  recovered  out  of  the  property  pnt 
chased  of  Robert  Service's  estate  by  said 
Howell  McNalr,  by  deed  this  day  delivered." 
This  la  a  special,  not  a  general,  guaranty. 
By  forthwith  entering  Judgment  on  the  note, 
and  thus  acquiring  a  lien  on  the  real  estate 
mentlfmed  in  the  guaranty,  and  then  keeping 
that  Uen  continuously  alive,  the  plaintiff  did^ 
all  that  in  good  taXih  she  was  bound  to  do- 
under  the  terms  of  the  special  contract.  Id 
view  of  the  terms  of  the  guaranty,  we  think 
the  instructions  redted  In  the  assignment  of 
error  are  substantially  correct,  and  the  Judg- 
ment should  not  be  disturbed.  Judgment  af- 
firmed. 


LEWIS  et  aL  V.  BUBOBSS,  BTC..  OF  BOR- 
OUGH OF  DARBT. 
(Buprane  Court  of  Pennsylvania.  March  11^ 
1885.) 

MuinoiPAi.  CoapoHATioKs— Chahob  ov  Strbtt 

GrADI— ASSnSMBHT  ov  DAMASBa 

Under  Const,  art  16.  I  8,  where  the 
damages  to  a  lot  owner  caused  by  change  of 
street  grade  In  front  of  anch  lot  ^ceed  the 
advantfu^  that  accrue  to  him,  he  ta  entitled  t» 
recover  the  difference  between  the  advantages 
and  disadvantages,  though  such  owner  request- 
ed the  change  to  be  made. 

Appeal  from  court  of  common  pleas,  Del- 
aware county. 

Petition  by  Alonsa  Heaps  and  others  for  a 
Jury  to  assess  damages  tor  a  change  of 
grade  of  street  ot  Darl^  borough.  The  boi^ 
ough  ot  Darby  a]n>ealea  ftom  an  award  of 
the  ^wy  In  favor  of  Susanna  Y.  Buchanan 
to  the  court  of  common  pleas.  By  agree- 
ment the  records  were  amended  so  that  the 
name  and  title  of  the  defendant  should  read 

Digitized  by  Google 


ATIAimc  BBPORTBB,  Vol.  3L 


'The  Bn^ess  and  Town  CooncU  of  tbe  Bot^ 
■vagh  of  Darby,"  and  snbstltntlnff  as 
Olalntur  WiUiam  H.  Lewis  and  Fannte  H. 
Lewie,  admlnlBtrators  of  tbe  estate  of  Wil- 
liam p.  Lewla,  deceased.  From  a  Jud^rment 
for  pldlntiffB,  defoidant  appeals.  AiBrmed. 

Lewis  Lawrence  Smith  and  Isaac  John- 
son, for  appellant  Joseph  S.  Qoodbread  and 
J.  T.  Beynolds,  for  appellees. 

PBU  CURIABL  Tbe  only  error  assigned 
Is  the  refusal  of  the  court  to  affirm  tbe  de- 
fendant's point  for  charge:  "If  tlie  Jury  be- 
lieve that  tbe  change  of  grade  was  made  at 
the  request  of  WUUam  P.  Lewis,  and  made 
■as  he  designated,  and.  was  a  special  advan- 
tage to  blm,  tbe  plainbCfs  are  not  enUtled  to 
recover.'*  In  declining  to  KBxnx  this  point 
the  learned  trial  Judge  rightly  said,  In  sub- 
stance, that  although  the  JU17  might  And 
that  plaintlSB'  Intestate  requested  the  change 
to  be  mad^  and  it  was  done  accordingly  and 
was  advantageous  to  blm,  yet,  If  tbe  dam- 
ages be  sustained  txy  thus  changing  the 
grade  were  greater  than  tbe  advantages  that 
accrued  to  him  tboefrom,  be  had  a  right  to 
■claim  and  recover  damages  measured  by  tbe 
^flereice  between  tbe  advantages  and  ^te- 
advantagea  That  right  he  bad  nnder  artksle 
16,  S  8,  of  tbe  coisUtutlon,  nnlesB  be  waived 
it,  or  did  something  to  estop  himself  from  as- 
serting this  claim.  Tbere  la  no  evidence  of 
either  In  tbe  case.  The  principle  Is  -so  o1>- 
vlouBly  correct  tiiat  It  needs  neither  aiyu- 
m«it  nor  citation  of  authority  to  support 
It  It  Is  recognised  in  Jmiea  r.  Borough  of 
Bangor,  144  Pa.  St  688,  23  A^O.  262.  and 
other  cases.   Judgment  affirmed. 


BEAUMONT  et  al.  t.  BEAUMONT. 

•(Sopreme  Coart  of  Pennsylvania.  March  11, 
1S05.) 

RaosnrSB  or  FiinmiiSBlP— Bsfdsai.  to  Aftoi  :rr. 

The  refosal  to  appoint  a  receiver  of  a 
parttM-rship  at  the  expense  of  some  of  the  part- 
Ders  will  not  be  disturbed  where  the  supreme 
court  cannot  say  that  the  refusal  was  not  nn 
exflrci»  of  sonDd  discretion,  since  such  appoint- 
ments are  within  the  discrstioa  of  the  trial 
■ctmrt. 

Appeal  from  court  of  common  pleas,  Gbes- 
ter  county. 

Action  by  Mary  E.  Beaumont  administra- 
trix of  the  estate  of  Theodore  Beaumont,  de- 
ceased; Margaret  Beaumont;  Bl.  W.  Lapp, 
guardian  of  Rblnewalt  S.  Beaumont,  a  minor 
child  of  Theodore  Beaumont  deceased,— 
against  Rush  Beaumont,  for  the  dissolution 
of  a  copartnership  existing  between  plaintiffs 
and  defendant,  for  an  accounting,  and  for 
an  Injunction  restraining  defendant  Arom  re- 
ceiving or  collecting  partnership  motleys,  etc., 
the  appointment  of  a  receiver,  and  other  re- 
lief. BYom  a  Judgment  refusing  to  appoint 
-a  receiver,  plaintiffs  appuaL  Affirmed. 


Ghas.  R.  Pennypadter,  fbr  aiqicllanti 
Thomas  W.  Pierce  and  Bntler  ft  Wlndle,  for 
appellee. 

PER  GURIAH.  In  their  Mil,  qvpel  lasts 
pray  ftav-Flrst  dlssolntion  of  the  eapaitnvT- 
Alp;  second,  decree  for  an  account;  thIrX 
injunction  resti-alnlng  defendant  from  re- 
ceiving or  eoHectlng  the  partnership  mowyn. 
etc.',  fourth,  appointment  of  a  tecdver;  and. 
fifth,  other  relief.  The  only  subject  that  ap 
pears  to  have  been  considered  on  the  lieariag 
which  preceded  the  decree  of  December  24. 
1894,  appealed  from,  was  the  appt^tment  of 
a  receiver.  While  the  phraseology  of  tbe  dv- 
eree  would  appear  to  indicate  undne  baste 
and  Improvident  action  on  tbe  part  of  tht 
court  in  refusing  to  make  tbe  appointment, 
an  examination  of  the  record  does  not  war 
rant  any  such  concln^n.  We  are  not  con- 
vinced that  In  the  drcnmstances,  tbe  action 
of  the  court  was  not  entlrdy  proper.  Sucb 
appointments  rest  In  tbe  sound  discretion  ol 
the  court,  and  In  exercising  such  dlscretiou 
It  proceeds  cautiously,  and  ts  governed  liy  a 
view  of  the  whole  circumstances  of  the  case. 
No  positive  or  mivarying  rule  can  be  laM 
down  as  applicable  to  all  cases.  If  there  b^ 
no  danger  to  the  property,  and  nothing  to 
show  the  necessity  or  expediency  of  appoint- 
ing a  receiver,  none  should  be  ^>poInted. 
Kerr,  Bee.  pp.  4,  5,  0;  Blsp.  Sq*  1  In 
view  of  all  tbe  circumstances,  as  they  appear 
to  us  from  the  record,  we  cannot  say  tliat  the 
refusal  of  the  Court  was  not  an  exercise  of 
sound  discretion.  One  of  the  circumstances 
that  was  donbtless  considered  by  the  court 
was  the  fact  that  the  copartnetidilp  In  ques- 
tion would  expire  by  Its  own  limitation  oo 
the  28tli  of  December,  1894,— only  four  days 
after  the  date  of  the  decree.  Appeal  dis- 
missed, with  costs  to  be  paid  by  aivellants. 


nOWETT  V.  PHILADELPHIA,  W.  &  a  B. 
00. 

(Supreme  Court  of  Pennsylvania.    March  11, 

1S95.) 

N'cGLioBxcE— QoESTioir  roe  Jcst. 

Where  the  testimony  is  conflicting,  or 
for  any  cause  tlicre  is  a  reasonable  doubt  as  to 
the  facts,  or  as  to  the  iirfereD«es  to  be  drawn 
{pom  theoi,  negligence  is  a  <i«sstioD  Cor  the  Jmy. 

Appeal  from  court  of  common  pleas,  Ches- 
ter county. 

Action  liy  Davis  Howet^  by  his  ftitber  and 
next  friend,  Edwin  Howett,  against  tbe  Pbll- 
adelphln,  Wilmington  ft  Baltlmwe  Ballroad 
Company  for  persuial  tnjurfea  caused  Ixj  de- 
fimdant'a  negligence.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

John  J.  PInlterton,  for  appellant  Thomas 
W.  Pierce,  for  appellee. 

PER  CURIAM.  Defendant  cOmpany'scon- 
tentlon  here  is  substantially  the  aame  as  be- 
low, viz.  that  the  court  should  have  with- 
drawn the  case  from  thfc-<^nsideratloD  of  Ui< 
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piTj  try  iQstrncttns  tltem  to  render  a  TKdlct 
a^alast  the  plaintifl  on  the  groiud  that  he 
WHS  guilty  of  uegllgrenee  wblcli  cootrlboteii 
to  the  Injury  of  which  he  eomplalns.  We  are 
all  of  opinion  that  tt  woirid  have  been  error 
to  have  done  so,  for  the  reaavn  that,  upon 
the  coatiDlltng  queatloow  oC  negligence  and 
eoDtributor:r  negllsenee,  the  tefltimoii7  waa 
qnlte  snfflctent  to  outj  tilie  case  to  the  jury* 
A  carefnl  eataiAemOaa  of  all  Hie  eridence 
has  convinced  «  that  Ur  tends  to  show  that 
defendant's:  neKlteenee  wns  the  proximate 
cause  of  {daintfCs  taijury.  It  has  also  satis- 
fled  OB  that,  while  there  Is  some  erldence  of 
contributory  negligeace  on  the  part  of  the 
plaintiff,  the  testlmovy  relating  thereto  la 
not  of  sach-  m  character  as  would  hare  jnstl- 
fled  the  court  In  declaring,  as  matter  ot  law, 
that  he  was  gnllty  of  negUgence  whteh  eon- 
tribnted  to  hts  bijnry.  These  conelusloni 
might  be  fortlfted  by  rellevences  toand discus- 
sion at  the  testlmanyr  but  that  would  eoBr 
same  time  to  very  UtUe,  If  any,  purpose. 
Whenerec  there  is  a  cooSlct  of  testimony,  or, 
tor  Any  cauae,  there  1b  a  reasonable  doabt 
as  to  tie  CactSr  or  as  to  the  inferences  to  be 
drawn  fnm  th«n,  negligence  Is  always  a 
qoestion  for  the  jury.  This  case  Is  clearly 
wlthiQ  the  mis;  and,  inasmneh  as  the-  ques- 
tlcms  inrolTed  weoe  fhiriy  submitted  to  the 
Jury  is  a  fnU^  adeqiute  and  unexceptionable 
cbarK<e,  the  verAlet  shonld  boC  be  dfstnrlied. 


TRADESMEN'S  NAT.  BANK  v.  INDIANA 
KICTCLE  CO. 

(Supreme  Coort  of  PeooaylTania.   March  11, 

isg5.> 

EworeRL  ik  Pais. 
Where  sooda  pledged  ta  one  ereditor  csme 
within  the  gra^  of  another  creditor  in  reliauce 
on  the  promise,  by  the  latter  to  the  debtor,  not 
to  lery  on  them,  and  it  levieB  on  and  Bells  them, 
it  is  estopped,  ia  ua  antioa  Cor  CMiversion;  by  the 
pledgee,  to  deny  the  validity  of  the  pledgee's  tir 
tie. 

Appeal  from  court  oA  common  pleaii  Plittfr 

delpliia  county. 

Issue  formed  under  the  sberifD's  Inter- 
pleader set;  In  which  the  TraNfeamen's  Na- 
tional Bank  Is  plaintier  and  the  Indiana  Si- 
cycle  Corapauy  la  defendaiut,  to  detennhie 
the  title  to  c^-taln  bleyclee  and  bicycle  mp- 
plles  levied  on  by  d^endant  as  the  pcopert^ 
of,  and  under  an  executioD.  Issued  against, 
T.  Henry  Stweetlog,-  sad.  ^Imed:  by  plain* 
tiff  under  a  waTehouse  veeelpt.  Frora  a 
judgment  for  defendant,  lAaJntUE  appeals 
OevMsed. 

Clnriea  BIddle'  and  Wm.  Snd^^fr  Smltft, 
tm  a^ellant  J.  MarCn  Renm^  far  aip- 
pcdlee. 

MirCHBIiL,  X  It  miBt  Iw  conceded 
that  the  stonge  receipt  war  not,  under  the 
erldence,  saai  a  varehouse  receipt  as  gave 

V^lA.DOS— 22 


the  plalntlfit  a  complete  title,  which  could  be 
asaerted  general^  against  a  creditor  lery- 
Ing  on  the  goods.  But  this  case  depends  on 
entirely  different  principles.  The  goods 
came  within  the  graaj)  of  the  defendants  In 
reliance  en  their  promise  not  to  lery  upon 
them^  As  between  the  d^endaats  and 
a  wee  ting,  their  judgment  debtor,  this  pronk- 
Ise  might  be  uiiarallla«  for  want  of  consid- 
eration; his  goods,  wherever  found,  being 
answerable  for  their  debt  But  plaintiff  had 
an  equity  In  them,  and.  If  they  had  been  de> 
liver ed  to  tt  by  Sweeting,  the  bank  would 
have  had  a  ralid  lien  on  them,  which  would 
hare  been  good  against  defendants  and  all 
oflhers.  The  goods  were  the  property  of 
Sweettng,  and  were  out  of  the  reach,  for  the 
time  at  least  of  the  defendants,  for  they 
were  held  by  other  parties  or  consignments 
by  Sweeting.  The  Isttw  says  distinctly  In 
his  teBttnwny  that  lie  liiiformed  Mr.  Smith, 
the  precddent  of  defendant  company,  that  he 
had  these  gofida  out  on  coDrigament,  and  ha 
would  lUte  to  hare  them  to  meet  his  other 
U&blllti«s,  "to  provide  for  the  payment  of 
the  bank,  or  the  meeting  of  this  warehouse 
receipt,  and  Mr.  Smith  said  he  would  not  In- 
tertere  wtth  those  things."  Relying  on  this 
promise.  Sweeting  brought  the  goods  to  the 
defendant's  place,  and  stored  them  there. 
It  la  a  fair  presumption  that,  except  for  this 
promise.  Sweeting  woxdd  have  turned  the 
goods  over  to  the  actual  custody  of  the 
bank,  which  would  have  made  its  title  good 
against  everybody.  But,  eren  without  this 
presumption,  the  goods  were  brought  to  the 
defendants'  knowledge  and  within  their 
grasp  with  notice  that  they  were  pledged 
to  the  bank,  and  in  reliance  on  the  promise 
not  to  Interfere  with  them.  As  against  the 
bank,  defendants  are  estopped  from  deny- 
ing the  Bufilclency  of  the  setting-  apart  to  the 
bonk  and  the  validity  at  Its  title.  To  allow 
them  to  do  so  would  be  to  allow  them  to 
profit  by  a  breach  of  good  faith,  to  the  prej- 
udice of  the  plaintiff.  Judgmot  reversecL 
and  procedendo  awarded. 


In  re  HAIN'8  BSTATB. 

,    Appeal  of  BENNETSCH. 
(Supreme  Court  of  Peunsylvania.   Bfarch  18, 
189S.) 

IiUKATicfl — ExPBNDiruaas  bt  Coimrrrsa— Aatiiip 
CATION  BT  Court. 
An  expenditure  by  a  committee  of  a  lu- 
natic which  could  hare  been  authorised,  baring 
been  made  without  permiHlon,  may  be  ratified 
by  the  court 

Appeal  from  eonrt  of  common  pleas,  Betica 
county. 

In  the  matter  of  tbe  estate  ct  Albert  J, 
Hain,  a  lunatic.  From  an  order  refusing  to 
atrtke  off  the  conflrmatlon  of  tbe  account  of 
Adam  li.  Haln,  a  former  committee  of  the 
hmatic,  3.  Henry  Bennetsch,  the  present 
committee,  appeals.  A^^.^GoOglc 
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Adam  H.  Schmehl  and  Richmond  L.  Jones, 
for  appellant  Ermentrout  &  Buhl,  tot  ap- 
pellee. 

PER  CURIAM.  It  is  not  denied  that  tbe 
court  below  could  have  authorized  the  ex- 
penditures complained  <tf  If  the  accountant 
had  made  application  at  the  proper  time. 
What  it  had  the  power  to  authorise,  if  done 
without  permisston  it  may  ratify  and  ap- 
prove. Whether  this  power  should  be  exer- 
cised In  any  ^veu  case  Is  not  a  question  to 
be  settled  by  the  application  of  some  gen- 
eral rule  of  law,  but  by  the  exercise  of  a 
sound  judicial  dlscretlcm,  In  view  of  all  the 
surrounding  circumstances.  Fortunately,  the 
courts  have  the  power  to  do  in  such  cases 
what  ought  in  fairness  and  good  conscience 
to  be  done.  The  court  below  seems  to  have 
exercised  this  power  In  the  case  now  before 
us  in  a  discreet  and  equitable  manner,  and 
we  are  not  willing  to  disturb  the  conclusion 
reached.  The  accountant  may  not  have 
been  as  economical  of  his  expenditures  in 
the  care  of  the  lunatic  as  he  might  have 
been;  but  ft  is  clear  that  he  was  upright  in 
the  discharge  of  bis  trust,  and  that  what- 
ever unnecessary  expaiditures  he  made  were 
In  the  Interest  of  the  personal  comfort  of  his 
unfortunate  ward.  The  order  appealed  from 
Is  affirmed,  the  costs  of  this  appeal  to  be 
paid  by  the  appellant 


EUOEL  T.  PAINTER  et  al. 
(Supreme  Conrt  of  Pennsylvania.    March  11, 
1896.) 

Lease  to  Railroad  Cohp&ht— CossTKUcnos— 
Grant— Prssumption  pbok  TJser. 

1.  A  lease  of  land  to  a  railroad  company, 
"so  long  as  the  same  shall  be  used  for  railroad 
purposes,"  recited  in  the  preamble  that  the  com- 
pany "is  now  engaged  in  altering  and  improving 
the  railroad  depot/'  "for  the  purpose  of  more 
conrentently  transacting  the  busmess  of  said 

Smpany,  and  for  the  better  accommodation  of 
e  pnblic."  BHd,  that  tbe  leaBe  continued  so 
long  only  as  the  land  was  used  for  "public"  rail- 
road purpoaes,  and  that  on  the  conveyance  of 
the  land  oy  the  company  to  an  individual,  and 
the  use  of  it  for  private  railroad  purposes,  the 
iessor's  successor  in  title  could  recover  it. 

2.  In  ejectment  by  the  lessor's  grantee 
against  the  railroad  company  and  its  grantees 
and  assignee^  a  grant  to  the  companT  will  not 
be  presnmed  from  the  use  of  tbe  land  for  private 
railroad  purposea  for  more  than  21  years,  where 
it  appears  mat  the  railroad  company  paid  the 
rent  regnlarlr,  and  it  does  not  appear  that  plain- 
tiff had  notice  that  the  company  intended  to 
abandon  it 

Appeal  from  court  ot  common  pleas.  Chea- 
ter county. 

Action  of  ejectment  by  Lena  Kugel  against 
the  Pennsylvania  Railroad  Company,  the 
West  Chester  Railroad  Company,  and  Uriah 
H.  Painter,  Charles  B.  I^ear,  and  Marsball 
H.  Matlack,  trading  as  Marshall  H.  Matlack 
&  Co.,  and  Joseph  H.  Derry.  Defendant 
railroad  companies  filed  disclaimers.  From 
a  judgment  for  plaintiff,  defendants  Uriah  H. 


Painter  and  others,  trading  as  Marsliall  H. 
Matlack  &,  Co.,  and  Joseph  H.  Derry  ap- 
peal. Affirmed. 

In  1857,  J.  J.  Parker  leased  certain  ground 
to  the  West  Chester  Railroad  Company,  at 
the  onnirT  rental  f26.  He  afterward*  ; 
conveyed  the  land,subject  totherlgbtsof  the  ' 
company,  and  his  grantees  conveyed  to 
plaintiff.  The  railroad  company  erected  on 
the  land  a  car  bouae,  and  the  rent  was  paid 
annually  to  tbe  owner,  until  1S03,  when 
plaintiff  refused  to  receive  it,  and  brougbi 
tills  action.  In  1881  tlie  railroad  company 
assigned  and  conveyed  all  its  rights  In  the 
car  house,  including  the  lease  from  Parker, 
to  U.  H.  Painter,  one  of  defendants. 

The  trial  court  charged  the  jury  as  follows 
(Clayton,  J.): 

"Like  most  cases  brought  before  the  court^^ 
for  adjudication,  the  present  one  turns  upon 
a  very  narrow  point,  and  there  is  but  oar 
point  in  the  case,  and  that  will  depend  en- 
tirely upon  the  construction  to  be  put  upon 
the  lease  by  which  the  railroad  company  ac- 
quired the  right  to  use  this  strip  of  land. 
The  law  requires  all  vrritlngs  to  be  con- 
strued by  the  conrt  and  it  Is  the  duty  of  ' 
the  jury  to  take  from  tbe  court  the  constrD^ 
tlon  It  ptits  upon  a  written  paper.  The  tes- 
timony of  witnesses  Is  always  harmonixpd 
and  construed  by  the  jury.  The  fouDdatlon. 
therefore,  of  the  title  of  the  defendants  to 
this  strip  of  ground  lies  In  this  written  lease; 
You  wUl  notice  by  the  preamble  to  the  lease 
that  the  'West  Chester  Railroad  Company, 
of  the  county  of  Chester,  PenosylTUiia.  Is 
now  engaged  in  altering  and  Improving  tbe 
railroad  depot  fronting  on  Gay  street  In  tbe 
borough  of  West  Chester,  county  and  state 
aforesaid,  for  the  purpose  of  more  conven- 
iently transacting  the  business  of  the  said 
company,  and  for  the  better  accommodation 
of  the  public*  That  is  the  preamble  to  the 
lease.  That  is  to  say,  the  railroad  comi^uiy 
found  Itself  hampered  for  want  of  room  fur 
the  puriKwe  of  transacting  its  public  busi- 
ness. A  railroad  company  is  a  public  cor- 
poration. A  railroad  Is  one  of  the  high- 
ways of  the  state.  It  Is  operated  by  a  cor- 
poration, but  still  it  is  a  state  Institution. 
It  la  created  for  the  purpose  of  accommo- 
datlAg  tbe  public,  not  for  the  accommoda- 
tion of  individuals.  Every  person  ha<<  a 
right  to  travel  over  a  public  highway.  Every 
individual  liaa  a  right  to  travel  on  a  niii- 
road,  subject  only  to  certain  reasonable  r^- 
ulatlons,  such  as  behaving  himself  well,  pay- 
ing the  toll,  or  paying  a  regular  freight,  lo 
which  there  Is  to  be  no  discrimination;  all  are 
to  be  treated  alike.  Now,  it  seems,  for  the 
purpose  of  conducting  this  public  business, 
this  mJlroad  company  found  It  necessary  to 
enlai^  its  depot  When  we  come  to  look 
to  tbe  title  of  tbe  railroad  comiiany  for  tbe 
ground  upon  which  Its  depot  stands,  we 
find  it  was  acquired  by  grant,  and  not  by 
public  condemnation.  It  bought,  like  an  In- 
dividual, the  ground  upon  whLcb  it  built 
Digitized  by^JiOOglC 


Pa.) 


EUOEL  0. 


FAINTEB. 


889 


its  depot  It  was  therefore  the  owner  In  fee 
of  that  improTement,  and  could  sell  It  when- 
ever in  the  judgment  of  the  board  of  direct- 
ors the  exigencies  of  the  case  required.  It 
did  not  require  the  Intervaitlon  of  the  com- 
monwealth to  dlveat  it  of  the  tiUe  which  it 
had  to  that  piece  of  ground.  It  had  bought 
it,  and  It  could  aell  it  And  when  it  once 
did  exercise  that  right  and  sell  the  land 
utwn  which  its  depot  stands,  without  Insert- 
ing in  the  deed  any  restriction,  or  without 
preserving  Its  right  to  use  It  as  a  depot,  the 
right  to  use  that  aa  a  depot  at  once  ceased, 
and  ceased  forever.  When,  tlierefore,  the 
depot  was  no  longer  to  be  used  for  the  ac- 
comniodation  of  the  public,  for  the  carrying 
of  freight  or  for  the  transporting  of  pas- 
sengers, the  condition  contained  In  this  lease 
was  broken;  for  you  will  cbserve  that  In 
order  to  enlarge  Its  depot  It  was  necessary 
to  go  over  on  the  land  of  a  neighbor,  and  in 
order  to  get  the  right  to  build  upon  that  land 
It  leased  this  little  strip  of  ground  now  in 
qaestlon.  That  lease  was  perpetual,  so  long 
as  the  depot  was  used  for  railroad  purposes. 
It  was  perpetual  upon  two  conditions, — one 
thAt  f25  a  year  rent  should  be  paid,  and 
the  other  that  the  land  should  be  used  for 
railroad  purposes.  Whenever,  therefore,  the 
'railroad  or  Its  lessees— persons  holding  un- 
der it— should  cease  to  pay  the  rent  or  should 
cease  to  use  the  land  for  railroad  purposes, 
the  cMiditioa  upon  which  the  lease  was 
made  was  ended,  and  the  lease  terminated, 
and  the  landlord  would  have  a  right  to  re- 
cover possession.  Now,  that  is  a  brief  state- 
ment of  the  facts  as  they  are  before  you,  and 
the  only  difficulty  in  the  case  is  the  proper 
construction  to  be  put  upon  the  words  In 
this  lease,  'for  railroad  purposes.'  Yon  will 
notice,  after  you  get  down  from  the  pre- 
amble, and  after  we  read  the  description  of 
the  property  leased,  these  words:  That  the 
said  John  J.  Parker,  {or  the  consideration 
hereinafter  mentioned,  has  demised  and 
leased  by  these  presents,  and  by  these  pres- 
ents  doth  demise  and  lease,  unto  the  West 
Chester  Railroad  Company  above  named, 
and  its  assigns,  so  long  as  the  same  shall 
be  used  for  railroad  purposes,  the  following 
described  tiact  of  land.'  You  will  observe 
it  Is  In  the  lease,  'so  long  aa  the  same  shall 
be  used  for  railroad  purposes,'  and  the  pre- 
amble says  they  were  to  be  public  railroad 
purposes,  not  private.  Thepreamblesays:  'For 
the  accommodation  of  the  public  it  became 
necessary  to  enlai^  the  depot'  and  the  lease 
shows  that  the  land  was  leased  for  the  pur- 
pose of  carrying  out  that  design,  and  that 
the  lease  was  to  continue  so  long  as  the  land 
was  used  for  railroad  purposes. 

"Now,  gentlemen,  I  construe  that  to  mean, 
so  long  as  the  land  was  used  for  public  rail- 
road purposes.  I  do  not  hold  that  It  was 
necessary  that  It  should  be  used  as  fully  aa 
It  was  at  that  time.  1  do  not  hold  they 
were  bound  to  build  a  larger  depot  If  it  be- 
cam*  necasaaisr,  nor  do  I  bold  that  thciy 


could  not  reduce  their  depot  If  the  business 
did  not  require  it  as  large  as  it  was  then. 
But  I  do  hold  that  this  land  was  to  be  oc- 
cupied, at  least  partly,  by  a  railroad  depot, 
and  not  by  an  individual  proprietor  who  in- 
tended to  use  It  as  a  storage  house  or  for 
some  other  purpose,  or  who  Intended  only  to 
use  the  railroad  so  far  as  It  accommodated 
his  Individual  ownership  or  rights  in  the 
property.  And  holding,  therefore,  that  the 
kind  of  use  for  railroad  purposes  that  the 
defendant  was  bound  to  observe  was  a  pub- 
lic railroad,  and  not  a  private  one,  I  hold 
that  the  defendants  here.  If  you  find  tliat  it 
is  not  a  public  depot  have  no  title,  and  the 
plaintiff  is  entitled  to  a  verdict. 

"Now,  under  the  weight  of  the  evidence,  it 
would  seem— the  evidence,  of  course.  Is  for 
the  Jury,  except  what  Is  in  writing,  and 
they  must  take  the  construction  put  upon 
that  by  the  court— the  evidence  would  seem 
to  pretty  clearly  estaUIsh  that  this  depot 
Is  not  used  for  railroad  purposes  any  more. 
True,  cars  may  be  run  Into  it  but  the  public 
have  no  general  right  to  the  use  of  that  de- 
pot They  have  got  to  ask  privilege  before 
they  can  get  In  there.  They  are  ti*espa8serB 
If  they  go  in  without  privilege.  There  Is  no 
means  by  which  small  parcels  of  freight 
can  be  transmitted;  there  are  no  agents  to 
receive  them;  no  bills  of  lading  to  be  given 
for  them;  there  is  nobody  to  receipt  for  the 
freight  or  to  take  down  from  whom  It 
comes,  or  to  whom  It  Is  to  be  transmitted. 
The  only  railroad  use  to  which  the  land  now 
seems  to  be  subjected  is  the  entry  of  cars  at 
the  will  of  the  owner  of  the  land,  or  to  bring 
in  cars  freighted  with  his  own  merchandise. 
It  docs  not  seem  to  be  used  as  a  general  rail- 
way freight  or  passenger  station.  I  do  not 
hold  that  it  was  necessary  to  mnlntaln  a 
passenger  depot  there.  I  think,  under  a 
liberal  construction  of  this  lease,  the  rail- 
road company.  If  It  continued  to  own  the 
laud,  could  have  established  a  freight  sta- 
tion there,  and  that  would  be  within  tlie 
meaning  of  the  lease.  But  they  certainly 
could  not  stop  both,  sell  the  land,  and  dl* 
vest  themselves  of  all  title,  and  the  landlord 
still  be  compelled  to  receive  tlie  rent  and 
allow  them  to  use  his  land.  He  had  the 
right  when  he  leased  either  to  sell  them 
the  land  or  lease  it  to  them.  For  some  good 
purpose  the  landlord  saw  proper  to  keep  the 
title  to  his  land,  and  he  leased  It.  For  some 
proper  purpose  the  railroad  company  saw 
proper  to  exercise  that  right  and  merely  lease, 
and  not  buy.  They  could  have  condemned 
the  land  if  they  had  seen  proper.  Perhaps 
they  could  have  compelled  him  to  let  them 
have  it  for  railroad  purposes  by  paying  the 
damages.  But  they  got  together  and  agreed 
upon  the  lease,  and  the  agreement  was  that 
the  lease  should  last  so  long  as  the  depot 
was  used  for  railroad  purposes.  If  you  are 
satisfied,  therefore,  under  all  the  evidence, 
that  it  Is  not  now  used  for  general  railroad 
putpoees.  uaUac  the  words  *genenU>  nilroad 
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pnrpoees*  as  I  have  described,  at  least  for 
the  tranamlBSlon  of  freight  by  the  general 
public  and  not  by  Individuals,  and  without 
asking  permlBslon,  jour  rerdlct  ought  to  be 
for  the  plaintiff. 

'The  defendants  submit  the  fc^lowlng 
points:  '(1)  The  assignment  of  the  lease  and 
disclaimer  by  the  railroad  company  do  not 
amount  to  an  abandonment  of  the  prc^rty 
for  railroad  purposes.*  Answer  of  the  court: 
I  affirm  that,  that  the  mere  assignment  and 
disclaimer  do  not  amount  to  an  abandonment, 
but  the  facts  of  the  case  would  seem  to  prove 
that  It  has  been  no  longer  used  for  railroad 
purposes  such  as  I  have  described.  '(2)  The 
present  user  of  the  strip  In  question,  under 
the  undisputed  facta  of  the  case,  la  a  user 
for  railroad  purposes,  within  the  meaning  of 
the  lease,  and  the  verdict  must  be  for  the 
defendant.*).'  Answer  of  the  court:  I  decline 
to  80  charge  you.  '(3)  It  being  undisputed 
that  freight  Is  received  and  delivered  in  this 
depot  In  cars  of  the  railroad  company,  and 
that  the  strip  In  question  Is  embraced  within 
the  walls  of  the  depot  property,  and  Is  need  In 
connection  with  the  loading  and  unloading 
of  this  freight,  there  Is  no  sufficient  evidence 
of  abandonment  to  Justify  a  submission  to 
the  jury.'  Answer  of  the  court:  I  decline  to 
so  charge  you.  '(4)  Unless  the  jury  find  that 
the  property  Is  no  longer  used  for  railroad 
purpraea,  the  verdict  must  be  for  the  defend- 
ants.' Answer  of  the  court:  That  la  af- 
firmed. '(5)  Under  all  the  eTfdence,  the  ver- 
dict must  be  for  the  defendants.'  Answer 
of  the  court:  That  Is  declined.  *(6)  The  pres- 
ent use  of  the  property.  If  not  covered  by  the 
grant  to  the  railroad  company,  havlug  been 
continued,  under  the  undisputed  facts  In  the 
case,  for  21  years  and  upwards  before  the  Im- 
petratlon  of  the  writ  in  this  case,  a  grant  for 
such  use  will  be  presumed,  and  no  recovery 
can  be  had  In  this  action.'  Answer  of  the 
court:  I  decline  to  affli-ra  that  point,  gentle- 
men, because  It  appears  that  the  rent  was 
regularly  paid  by  the  railroad  company,  and 
there  Is  no  sufficient  evidence  that  the  plain- 
tiff had  notice  that  the  railroad  company  did 
intend  to  abandon  It,  and  I  therefore  decline 
to  affirm  that  point. 

"If  you  agree  with  the  facts  as  they  appear 
to  be  established  by  the  testimony,  and  by  the 
papers  which  have  been  offered  and  con- 
strued by  the  court,  you  will  say  that  you 
find  for  the  plaintiff,  and  that  you  assess  the 
damages  for  rents  and  profits  at  the  sum  of 

The  assignments  of  error  are  as  follows: 
"(1)  The  learned  Judge  erred  In  the  answer 
to  defendants*  first  point  Said  point  and  an- 
swer are  as  follows:  'Point  The  alignment 
of  the  lease  and  disclaimer  by  the  railroad 
company  do  not  amount  to  an  abandonment 
of  the  pr<H«rty  for  railroad  purposes.  An- 
swer. Z  affirm  that,  that  the  mere  assignment 
and  disclaimer  do  not  amount  to  an  almndon- 
ment,  but  the  facts  of  the  case  would  seem 
to  prove  that  it  has  been  no  \cng&:  used  tos  , 


railroad  purposes  such  as  I  have  described.* 
**(2)  The  learned  Judge  erred  In  refusing  to 
charge  the  Jury  according  to  the  defraidant^ 
second  point:  The  present  user  of  the  strip 
In  question,  under  the  undisputed  facts  of 
the  case.  Is  a  user  for  railroad  purpoees,  with- 
in the  meaning  of  the  lease,  and  the  Terdict 
must  be  for  the  defendants.' 

*'(3)  The  learned  Judge  erred  in  r^ualng  to 
charge  the  Jury  according  to  the  defendants' 
third  point:  'It  being  undisputed  that  freight 
la  received  and  delivered  in  this  depot  in  cars 
of  the  railroad  company,  and  that  the  atrip  In 
question  Is  embraced  within  the  walls  of  the 
depot  property,  and  is  used  In  connection 
with  the  loading  and  unloading  of  this 
freight,  there  Is  no  sufficient  evidence  of 
abandonment  to  Justify  a  submission  to  the 
jury.' 

"(4)  The  learned  Judge  erred  in  refnslng  to 
charge  the  Jury  according  to  the  defendants' 
fifth  point:  'Under  all  the  evidence,  the  ver- 
dict must  be  for  the  defendants.* 

"(5)  The  learned  Judge  erred  in  the  answer 
to  defendants'  sixth  point.  Bald  point  and 
answer  are  as  follows:  *P<rint  The  pres*^m 
use  of  the  property.  If  not  covered  by  the 
grant  to  the  railroad  comxiany,  having  been 
continued,  under  the  undisputed  facta  In  the 
case,  for  twenty-one  years  and  upwards  l»e- 
fore  the  lmi>etratlon  of  the  writ  In  this  case, 
a  grant  for  such  use  will  be  presumed,  and 
no  recovery  can  t>e  had  in  thia  action.  An- 
swer. I  decline  to  affirm  that  point,  gentle- 
men, because  it  appears  that  the  rent  waa 
regularly  paid  by  the  railroad  company,  and 
there  is  no  sufficient  evidence  that  tbe  plain- 
tiff had  notice  that  the  railroad  company  did 
Intend  to  abandon  It,  fmd  I  tborefore  decttne 
to  affirm  that  point* 

"(6)  The  learned  Judge  erred  In  that  part 
of  his  charge  wherein  he  said:  'When  It  Ithe 
railroad  company]  tmce  did  exercise  tnat 
right  and  sell  the  la^td  upon  which  its  dt'i>Jt 
stands,  without  Inserting  in  that  deed  any  re- 
striction, or  without  preserving  its  right  to 
use  It  as  a  depot  the  right  to  use  that  as  a 
depot  at  once  ceased,  and  ceased  forever. 
When,  therefore,  that  depot  was  do  longer  to 
be  naed  for  the  accommodaticm  of  the  public, 
for  the  carrying  of  freight  or  for  the  trans- 
porting of  passengers,  the  condition  contained 
in  this  lease  was  broken.' 

"(7)  The  learned  Judge  erred  In  that  part  of 
his  charge  wherein  he  said:  The  preamble 
says,  **tc(e  tbe  accommodation  of  the  public 
it  became  necessary  to  enlarge  the  depot"  and 
the  lease  shows  that  the  land  was  leased  for 
the  purpose  of  carrying  out  that  design,  and 
that  the  lease  was  to  continue  so  long  as  the 
land  was  used  fer  railroad  purposes.  Now. 
gentlemen,  I  construe  that  to  mean,  ao  long  as 
the  land  was  used  for  public  railroad  pur- 
poses.* 

'*(8)  The  learned  Judge  erred  in  that  part  of 
his  charge  wherein  he  said:  'Holding,  there- 
toee,  that  the  kind  of  use  for  railroad  pur- 
poses that  the  defendant^was  bonnd  to  ob- 
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serre  was  a  pnblic  railroad,  and  not  a  pri- 
vate one,  I  hold  that  the  defendants  here,  If 
70Q  find  that  It  IB  not  a  puUlc  depot,  have 
no  title,  and  the  plaintiff  Is  entitled  to  a  ver- 
dict' 

"(9)  The  learned  judge  ored  In  that  part 
of  his  char:Ke  wherein  he  said:  The  evidence 
wonld  seem  to  pretty  cleartj  establish  that 
this  depot  la  not  used  for  railroad  pnrposeB 
any  more.' 

'*U01  The  leamed  Judge  arred  In  that  part 
of  his  charge  wberefn  be  said:  *If  yoo  are 
satisfied,  therefore,  under  all  the  evidence, 
that  it  18  not  now  used  for  gowrai  railroad 
purposes,  using  the  words  "genonl  railroad 
ptujibses"  as  I  bare  described,  at  least  for 
the  transmls^on  of  freight  by  the  general 
pnhlic  and  not  by  IndlvidualB,  and  without 
asking  perraissfon,  yoar  Terdlct  ought  to  be 
for  the  plaintiff.' 

*'fll)  The  learned  Judge  erred  in  that  part 
of  bis  charge  wherein  be  said:  *If  you  agree 
with  the  facts  as  thoy  appear  to  be  establish- 
ed by  tbe  testimony,  and  by  the  papers  which 
hare  been  offered  and  construed  by  the  court, 
you  will  say  that  you  find  for  tbe  plaintiff.'  " 

AVilliam  T.  Barber,  Gibbons  Gray  Cornwell, 
and  R.  T.  Cornwell,  for  am^ellants.  Butler 
A.  Windtei  for  ajMiellea 

PER  CUBIA3f.  This  case  was  carefully 
and  ably  tried,  and  little.  If  anything,  remains 
to  be  added  by  us.  The  questions  Involved 
are  so  clearly  and  accurately  presented  In  the 
charge  of  the  learned  Judge  who  specially 
presided  at  the  trial  that  It  Is  unnecessary  to 
restate  them.  An  examination  of  the  rec- 
ord, in  ccmnectlon  with  tbe  several  assign- 
meuts  of  error,  has  satisfied  ns  as  to  tbe  cor- 
rectness, not  only  of  his  constructl<m  of  the 
lease  of  May  23,  1847,  and  other  papers  In 
evidence,  but  also  of  his  Instructions  general- 
ly to  the  Jury.  In  affirming  defendants' 
fourth  point,  he  rightly  charged.  In  substance, 
that  the  verdict  must  be  for  tbe  defendants, 
**unless  the  Jury  find  that  tbe  property  is  no 
Icmger  used  for  railroad  pturposes."  The  ver- 
dict for  plalDtm  necessarily  Implies  a  find- 
ing in  her  favor  of  the  controinug  fact  In  the 
case,  vis.:  That  tbe  prc^erty  In  controversy 
has  ceased  to  be  used  "for  railroad  purposes," 
within  the  true  Intent  and  meaning  of  the 
lease  of  1847,  as  construed  by  the  court.  The 
leamed  Judge's  answers  to  the  remaining  five 
points  for  <Aarge  submitted  by  defendants 
are  also  free  from  any  substantial  error.  ; 
Tbere  is  nothing  In  any  of  the  speciflcationB  [ 
that  reanires  further  comment  None  of 
ttiem  la  rastalned.   Judgmmt  affirmed. 


BAUGH  &  SONS  CO.  t.  MITCHELL  et  al. 
(Supreme  Court  of  Pennsylvania.    March  11, 
1895.) 

W  A  Biu:f  TT— Bbbjlch— Pleadi  KO. 
An  BiEdaTit  of  defense  to  a  claim  for 
price  of  oil  which  alleges  that  It  wbm  warranted 


pore  and  free  from  adaltprantB.  by  a  letter  from 
pUintiff  acknowledging  receipt  of  postal  from 
defendant,  stating  mat  it  had  been  referred  to 
plaintiff's  superintendent,  and  that  had  re- 
ported that  the  oil  "is  guamntied.  and  all  made 
ezBct^  the  same  way,  no  change  for  years,"  and 
which  further  alleges  tliat  defendant  sustained 
certain  losses  bv  reason  of  Its  impurities,  is  suffi- 
cient to  carry  tne  case  to  a  jury. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  the  Baui^h  &  Sons  Company 
against  Henry  F,  Mitchell  and  another,  ti'ad- 
ing  aa  Mitchell  &  Plerson,  for  price  of  four 
Items  of  oil  sold  and  delivered  December  5 
and  December  20,  1893;  and  January  6  and 
February  20,  1894.  Judgment  for  plaintiff 
for  want  of  sufficient  affidavit  of  defense. 
Defendants  appeal.  Reversed. 

The  affidavit  of  defense  alleged  '*that  plain- 
tiff, before  and  at  the  time  of  the  purchase 
of  the  oil  as  set  forth  in  the  statement  of 
claim  filed,  promised  and  warranted  defend- 
ants, In  writing  (a  copy  of  which  Is  hereto 
annexed),  that  said  oil  was  and  should  be 
absolutely  pure  and  free  from  adulterants 
of  all  and  every  kind,  and,  relying  upon  this 
promise  and  warranty,  defendants  purchas- 
ed said  oil." 

Annexed  were  the  following  two  letters 
from  plaintiff  to  defendants,  the  first  dated 
October  23,  1893;  the  second  December  30, 
1893: 

"Gentlemen:  We  are  In  receipt  of  your  fa- 
vor of  the  21st  Inst;  and  appreciate  your 
kindness  In  Informing  us  that  you  can  do 
better  than  the  price  we  are  charging  you 
for  otu?  twenty  doKtee  Ice-pressed  neat's-foot 
oil.  We  can  also  sell  a  strictly  pure  Ice-press- 
ed neat's-foot  oil  which  will  stand  a  ccdd 
test  of  thirty  degi'ees  for  less  money.  We 
can  furnish  you  with  this  article  at  85  cts. 
per  gallon,  but  we  can  make  no  abatement 
from  the  price  of  the  oU  which  you  have 
been  getting,  which  will  stand  a  cold  test  of 
twenty  degrees.  We  have  not  been  able  in 
the  past  to  supply  the  demand  we  have  had 
for  our  twenty-degree  cold  test  oil.  Those 
of  our  customers  who  have  tried  cheaper  oils, 
and  spoiled  their  leather,  have  been  only  too 
glad  to  get  back  to  our  oil  again.  If  you 
think  the  thirty-degree  oil  will  suit  your  pur- 
pose, we  should  be  pleased  to  supply  you, 
but  for  winter  work  we  do  not  recommend 
it" 

"Gentlemen:  We  have  referred  your  post- 
al of  the  29th  Inst,  to  our  superintendent  of 
the  works,  who  makes  the  following  report: 
'The  neat's-foot  oil  Is  guairantled,  and  all 
made  exactly  tbe  same  way;  no  change  In 
the  way  of  chilling,  pressing,  or  bleaching 
for  years.'  Ton  wlil  see  from  the  above  that 
we  have  made  no  change  In  our  process, 
and,  as  the  material  we  use  Is  precisely  the 
same,  we  cannot  account  for  this  difference  in 
the  working  of  the  last  lot  of  oil  shipped 
you.  The  trouble  must  have  arisen  fi-om 
some  other  cause,  aa  we  have  no  complaints 
from  other  parties  who  are  using  the  same 
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Henry  X  Scott,  toi  appellants.  Albert  B. 
Welmer,  Obarles  H.  ISannard,  and  Frederick 
M.  Leonard^  for  appellee. 

6REBN,  J.  The  plalntUTs  claim  Is  ap<m 
an  ordinary  Isook  account  for  tbe  sale  of  a 
Quantity  of  20-degree  neat's-foot  oil.  Tbe 
affidavit  of  defense  alleges  that  the  oil  was 
warranted  to  be  pore  and  free  from  adnlter- 
ants,  and  then  asserts  that  the -oil  sold  was 
not  free  from  adulterants,  but,  on  the  con- 
trary, was  Impure  and  adulterated,  and  that 
the  defendants  had  sustained  heavy  losses  In 
consequrace  of  the  defects  of  the  oil.  The 
learned  court  below,  it  Is  alleged  by  the  ap- 
peJlanta,  gave  judgment  for  tbe  plaintiff  be- 
cause there  was  no  warranty  disclosed  by 
the  affidavit  of  defense.  It  Is  true  that  tbe 
letter  of  plaintiff  dated  December  SO,  1892, 
and  which  contains  a  copy  of  the  warranty, 
does  not  describe  a  warranty  in  the  same 
terms  as  the  affidavit  of  def^ise  alleges,  but 
It  does  contain  an  acknowledgment  of  the  re- 
ceipt of  a  postal  card  from  the  defendants 
dated  December  29th,  and  a  reference  of  the 
postal  to  the  plaintiff's  superintendent,  who 
reported  that  "the  neat^s-fOot  oU  is  guar- 
antied, and  all  made  exactly  the  same  way; 
no  change  In  tbe  way  of  chllUng.  pressing, 
or  bleaching  for  years."  The  defendants' 
postal  of  December  20th  Is  not  now  in  the 
case,  and,  without  it,  the  full  Interpretation 
of  the  meaning  of  the  plaintiff's  letter  Is*- 
not  certain.  We  cannot  know  at  present 
what  the  contents  at  the  defendants*  letter 
were,  and  we  think  it  la  premature  to  de- 
clare judldaUy  the  meaning  of  the  plaintiff's 
letter  until  the  contents  of  the  defendants' 
postal  are  seen,  as  they,  doubtless,  will  be 
on  the  trial.  We  think  it  apparent  that 
there,  at  least,  might  be  a  warranty  which 
would  sustain  the  defendants'  contention. 
The  plaintlfiF's  letto-  of  December  80th,  cer* 
tainly  does  contain  an  admission  that  there 
was  a  "guaranty"  which  may  be  a  warranty, 
and  that  all  the  neat's-f  oot  oil  sold  to  the  de- 
fendants was  made  In  "exactly  the  same  way; 
no  change  In  the  way  of  chilling,  pressing, 
or  bleaching  tar  years."  Just  what  this 
means  may  d^nd  upon  explanatory  parol 
testimony  as  to  the  previous  dealings  of  tbe 
parties.  We  think  there  is  sufficient  matter 
In  the  affidavit  of  defense  to  carry  the  case 
to  tbe  jury,  nve  do  not  think  the  case  of 
Railroad  Co.  v.  Davenport,  154  Pa.  St  111, 
25  AtL  890,  rules  this  case.  The  question 
raised  there  was  in  different  circumstances. 
Judgment  reversed,  and  procedendo  awarded. 


liABE  et  aL  v.  LEWIS  BBBMBR'S  SONS 
et  al. 

<8Dpr«neCSonrtofPennsylTaiiia.  BfardilS.  188S.) 
Sals—Bbsoission  bt  Seller. 
A  seller  cannot  rescind  the  sale  for  fraud, 
In  tbe  absence  of  an;  trick,  artifice,  or  false  rep- 
resentations made  by  the  purcboBer  to  Induce 
the  sale. 


Appeal  from  court  of  common  pleaa,  Beriu 
county;  James  N.  Brmentnmt;  Judge. 

Feigned  issue  framed  under  tbe  riierlfTs 
Interpleader  act,  wherein  Benjamin  LalM  and 
Jacob  Labe,  trading  as  Benjamin  LAbe  & 
Son,  are  plaintiffs,  and  Iiewis  Bremor's  Sons 
and  Frederick  Boland  are  defendants^  to  de- 
termlne  the  ownership  of  certain  tobacco 
levied  upon  by  defendants  as  tbe  propertr 
of  Wider  ft  Whitman,  and  claimed  by  plain- 
tiffs on  the  ground  that  the  tobacco  was  pm^ 
chased  of  them  by  Wisler  &  Whitman,  and 
possession  obtained,  by  frand.  From  a  judg- 
ment of  compnlsory  nonsuit,  plaintiffs  appeal 
Affirmed. 

Oreenwald  &  Mayer  and  Jacobs  &  Kelser. 
for  appellants.  Adam  B.  Rleser,  E.  H.  Dey- 
sher,  and  Ermentrout  &  Ruhl,  for  appellees. 

PER  CURIAM.  The  defendants  had  caus- 
ed a  levy  to  be  made  upon  certain  Sumatra 
tobacco  In  the  possession  of  Wisler  &  Whit- 
man. The  plaintiffs  claimed  to  own  It,  and 
on  their  petition  a  feigned  Issue  was  award- 
ed. They  alleged,  and  to  maintain  tbe  Issue 
it  was  necessary  for  them  to  show,  that  they 
had  been  induced  to  sell  tbe  tobacco  to  Wls- 
&  Whitman  In  the  month  of  April,  1S93, 
by  fraudulent  representatlMiB;  and  that  upon 
the  discovery  of  the  fraud  they  bad  rescinded 
tbe  contract,  and  reclaimed  the  goods.  Tbe 
evidence,  however,  failed  to  disclose  aoy 
ti'lck,  artifice,  or  false  representations  made 
to  Induce  the  sale  of  tbe  tobaoca  The  right 
to  rescind  did  not  exist  unless  the  sale  wag 
brought  at>ont  by  fraud.  Without  proof  of 
the  frand  alleged,  tbe  plaintiffs  had  no  ease 
to  submit  to  tbe  Jury,  and  the  compulsory 
nonsuit  was  property  axtan±  The  judgment 
Is  affirmed. 


HARTMAN  v.  FICE. 
(Supreme  Oonrt  of  Pennsylvania.  Mardi  18, 

1896.) 

PaiVATB  Wat— Obstruotiox. 
'  Tbe  owner  of  land,  acrosB  which  there  ii 
a  private  way  for  passage  wily,  has  the  lij^t 
to  protect  his  fields  by  sucb  a  gate  or  otLer 
structure  as  will  not  um^asonably  interfere  wldi 
the  nse  of  the  way. 

Appeal  from  court  of  common  pleas,  Berks 
cocmty;  James  N.  Brmentrout,  Jndg& 

Action  of  trespass  by  Ephraim  R.  Hartman 
against  Franklin  Pick  to  recover  damages 
sustained  1^  plaintiff  by  the  removal  by  de- 
fmdant  of  a  gate  erected  by  plaintiff  across 
a  way  over  his  land.  E^m  a  judgmoit  for 
plaintiff,  deftedant  appeals.  Affirmed. 

B.  Y.  Sheaoer  and  Ermentrout  &  Rubl,  for 
appellant  Rleser  &  Schaffer  and  Jeffmoo 
Snyder,  for  appellee. 

PER  CURIAM.  This  case  was  greatly  ahn- 
plifled  by  what  transpired  In  tbe  court  below 
at  tbe  conclusion  of  tbe  trial.  The  plaiutiff 
conceded  the  defendant's  right  of.  way  ovw 
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Ills  bud,  and  tbe  defoidaiit  oonoeded.  In  ef- 
fect, that  tbe  gate  erected  liy  the  plaintiff 
acrosa  tbe  ri^t  of  way  for  the  i^otectkm  of 
Ilia  fleldB  vaa  not  an  nnreascmable  obatrnc* 
tion  to,  or  Interfennoe  with,  the  right  of 
passage.  This  left  no  question  undisposed 
of»  except  that  of  tbe  legal  right  of  the  own- 
of  tbe  land  to  ^otect  his  fields  by  such  a 
gate  or  oth»  Btmctnre  as  sbonld  not  nnrea- 
sonably  Interfere  with  tbe  nse  of  the  way. 
The  oasement  was  only  for  passage.  Ttie 
land  rcunalned  the  proi}ert7  of  tbe  plaintiff, 
and  he  bad  a  rii^t  ta  nse  It  for  any  purpose 
that  did  not  int«fere  with  the  easement  To 
do  this.  It  might  be  necessary,  under  srane 
circuzastances,  to  enclose  the  way  with  the 
field  OTW  which  it  passes,  and,  If  this  Is  done 
with  a  reasonaUe  regard  for  the  convenience 
of  the  axnec  of  the  easement  it  affords  him 
no  Ja0t  ground  of  conqj^aint.  The  tendmcy 
of  oar  legislatifHi  is  In  this  direction,  and 
such  Is  also  the  fair  effect  of  Oonnery  v. 
BrtMdte,  78  Pa.  St  80:  The  learned  Judge 
reached  a  correct  condnsion,  and  the  judg- 
ment Is  afOrmed. 


SMITH,  KUNE  ft  FRE3NCH  CO.  t. 
SMITH. 

(Supreme  Court  of  PeniujrlTania.    March  11, 
1805.) 

Sals —  Rescissios  dt  Bellkh  —  Fraud  —  What 

CoSSTITCTBa   —    ACTIOX    BT    PuBCnASBR  FOK 

Breach  or  Costraot— Appidavit  op  Dbpkhsb 

— StATBMBHT  op  CuIH— SorTIOlRKOT. 

1.  Where  a  merdurat  Is  Induced  to  sell  cer- 
tain  goods  at  a  certain  price  bj  the  false  state- 
ment of  the  purchaser  that  the  former's  rival 
in  trade  offer*  the  same  goods  at  such  price,  the 
seller  maj  Tosdnd. 

^  In  on  action  hy  the  purchaser  for  breach 
of  such  contract,  a  statement  In  an  affidavit  of 
defense  that  plaintiff  agreed  with  defendant 
Thut,  if  she  would  sell  snch  goods  at  sach  re- 
duced  price,  plaintiff  would  not  lower  the  price 
io  consumers,  and  woold  not  interfere  with  de- 
fendant's other  customers  in  any  way,  and  that 
plaintiff,  after  receiving*  some  of  tbe  goods,  at 
once  began  to  cat  Jie  price,  and  sell  to  other  cus- 
tomers of  defendant,  thereby  demoralizing  the 
trade,  and  seriously  injuring  her  business  to  an 
extent  beyond  plaintitE's  claim,  Is  iasufficiest 
to  ctmstitnte  a  defense^ 

3.  In  assampsit  by  a  purchaser  against  the 
f>cl)<>r  for  breach  of  a  contract  of  sale,  a  count 
in  the  common  form,  with  exact  dates,  amounts, 
and  particulars  of  the  contract,  and  containing 
no  irrelevant  or  impertinent  matter,  is  not  de- 
f^'ctive  as  setting  out  a  cause  of  action  more 
formally  and  elaborately  than  required  by  the  act 
of  18TS. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  1^  tlie  Smith,  Kline  &  French  Com- 
pany against  Bebecca  M.  Smith  to  recover 
dama}^  for  breach  of  a  contract  of  sale  by 
defendant  to'  plaintiff  of  a  certain  quantity  of 
face  powder.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed. 

The  affidavit  of  defense  is  as  ftdlows:  "Re- 
becca M.  Smith,  being  duly  sworn  according 
to  law,  deposes  and  says:  That  she  is  a  mar- 
ried womau.  and  the  defendant  In  the  above 


oase,  and  that  ihe  baa  a  fidl,  juat,  and  com- 
plete deeenae  to  the  irtiole  of  tbe  plalntlfls' 
claim  of  the  following  nature  and  character: 
That  on  August  81,  1892,  and  September  20, 
1892,  the  time  of  the  making  of  the  contracts 
set  out  In  plalntUb'  statonent  there  were  two 
prasons  engaged  In  making  *B.  M.  Hnnter's 
Invisible  Powder,'  vis.  deponent  and  one 
Charies  M.  Hooper,  each  of  wbrnn  waa  in  that 
buirineas  aa  competitors,  aa  waa  well  known 
to  plabitlffa.  On  August  31,  1802,  one  L.  B. 
H^er,  who  was  the  purchasing  agent  of 
platntLEts,  and  who  waa  the  only  person  with 
whom  defendant  had  any  dealing  In  relation 
to  the  Bnbject-matter  of  thla  suit,  stated  to 
defendant  that  plalntltfa  desired  to  purcliaae 
from  defendant  one  hundred  gross  of  boxes 
of  Bald  powder,  but  that  said  Charles  M. 
Holder  had  offered  to  sell  the  same  to  plain- 
tiffs for  $12  per  gross,  and  tliat  plaintiffs 
would  give  defendant  the  order  If  ehe  would 
sell  them  at  the  same  price  as  said  Hooper,  to 
wit,  fl2  per  gross.  Believing  that  aald  state- 
ment was  true,  and  In  reliance  thereupon,  de- 
fendant made  the  contract  of  Auguat  81, 1882, 
as  aued  upon.  In  point  of  fact  aald  state- 
ment was  falae  and  untrue,  and  wm  wholly  a 
malidoua  lie  of  aald  Heyer,  intentionally  and 
wldEedly  made  for  the  purpoae  of  cheating 
and  defrauding  defendant  into  selling  aald 
powd»  far  below  Its  market  price.  On  Sep- 
tember 29, 1892,  when  the  second  of  aald  con- 
tracts was  made,  the  aame  fraud  and  decep- 
tion were  practiced  upon  defendant  by  said 
Heyer.  D^onent  cannot  say  that  the.  prior 
allegation  of  an  offer  by  aald  Hooper  to  s^ 
said  powder  at  the  reduced  price  was  in  terms 
repeated  by  said  Heyer,  but  all  that  was  said 
and  done  was  said  and  done  by  both  p.-irtles 
on  the  basis  that  that  malicious  lie  was  the 
truth,  and  said  Heyer  knew  that  defendant 
was  acting  in  reliance  therenpmi  and  was  de- 
ceived thereby.  Said  Heyor  also  then  agreed 
with  defendant  that.  If  she  would  aell  said 
powder  at  said  reduced  price,  plalntlffls  wonid 
not  lower  the  price  to  conaumera  and  would 
not  Interfere  with  defendant's  otlier  custom- 
ers In  any  way.  Yet,  after  plalntlffa  received 
the  first  one  hundred  groas  thereof,  they  at  once 
began  to  cut  the  prices,  and  to  sell  to  other  cus- 
tomers of  defendant's,  thereby  demoralizing 
the  trade,  and  serloudy  Injuring  her  busineaa 
to  an  extent  beyond  plaintiffs'  claim  In  thla 
caae.  Of  the  falsity  of  aald  repreaentaUon, 
made,  as  afcnesaid,  by  said  Heyer,  defendant 
had  no  knowledge  whatever  until  some  time 
after  the  laat  of  said  contracts  was  made,  and 
after  the  one  hundred  gross  were  delivered, 
when  defendant  at  once  elected  to  rescind  the 
same,  and  so  notified  plaintiffs.  All  of  which 
facts  deponent  avers  are  true,  and  ahe  ex- 
pects to  be  able  to  prove  them  on  the  trial  of 
the  cause.  And  deponent  further  aaya  she  la 
advised  by  counsel  and  au^ests  to  the  court 
tliat  plaintiffs'  statement  Is  Insufficient  In  law 
upon  which  to  found  a  Judgment  for  want  of 
an  affidavit  or  a  auffident  affidavit  of  defense, 
and  also  that  plaintiffs  have  not  in  and  by 
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■aid  statement  shown  that  tbej  at  anj  time 
made  any  endeaTor  to  tapsij  thenudFeswlth 
aaid  iKtwder  to  replace  that  whl<A  defiBsdant 
refused  to  dellrer,  or  that,  If  ^aey  baA,  Vt 
would  hare  cost  them  the  price  aU^»d  to  be 
the  market  price  In  aaid  atatemeat,  or  that 
they  hare  not  pnrdiased  the  aame  at  a  modi 
less  price  or  that  they  hare  anffered  any- 
thing more  than  QomlnsI  damages.** 

Alex  Simpson,  Jr.,  and  A.  Atwood  Grace, 
for  appellant.  James  OoIUqs  Jonea  and  Lew- 
in  W.  Barringer,  for  appellee. 

MITCHELL,  J,  It  Is  not  worth  while  to 
enter  into  the  elaborate  discussions  in  the 
cases  about  the  right  of  a  vendor  to  praise  his 
wares,  and  the  insufficiency  of  general  afflr- 
matlons  of  value  and  false  representatlooa. 
which  the  other  party  should  have  known  bet- 
ter than  to  rely  upon  to  Justify  a  rescission. 
In  GrafTensteln  r.  Epstein,  23  Kan.  443,  It 
was  held  thai  a  false  and  fraudulent  repre- 
sentation as  to  the  market  price  of  a  com- 
modity made  by  a  purchaser,  who  knew  the 
price,  to  a  seller,  who  did  not,  would  not 
arold  the  contract  The  opinion  of  Brewer, 
J.,  contains  as  strong  a  presentation  of  that 
view  as  we  have  found  anywhere,  but  even 
It  puts  the  case  on  the  absence  of  any  confi- 
dential relation  between  the  parties,  or  pe- 
culiar means  of  knowledge  on  the  part  of  the 
purchaser,  as  the  article — wool— was  one  of 
general  commerce,  whose  market  price  was 
matter  of  public  knowledge,  and  cotfld  "be  as- 
certained by  any  one  "by  reasonable  effort  and 
Inquiry.  We  may  concede  all  tills,— thouffli 
no  Pennsylvania  case  has  been  cited  whlcfh 
goes  so  far,— but  what  the  defendant  here  sets 
up  In  her  affidavit  Is  not  a  mere  opinion,  or 
even  a  false  representation,  as  to  value,  or 
market  price,  or  other  matter  of  general 
knowledge  which  the  vendor  vras  bound  to 
know  or  to  inquire  about,  Irat  an  explicit,  cir- 
cumstantial misstatement  of  a  fact  conducing 
and  Intended  to  Infloence  the  vendor's  action, 
and  whose  falsehood  she  could  not  reasonably 
detect  A  very  slight  knowledge  of  the  com- 
petition of  business  will  suffice  to  show  that 
one  dealer  may  be  willing  to  sell  under  the 
market  price  to  gain  a  new  customer,  and  the 
Inducement  to  the  other  to  do  likewise  to  re- 
tain a  cuBtomer  in  danger  of  going  over  to  his 
rival.  An  explicit,  posIUve,  false  statement 
by  the  purchaser,  of  such  fact,  under  such  cir- 
camstances,  Is  fraud  which  will  Justify  a  re- 
scission of  the  contract. 

The  other  matters  of  defense  as  to  breaches 
of  agreement  not  to  cut  prices,  etc.,  are  not 
averred  explicitly  enough  to  be  available  In 
the  affidavit  Whether  they  were  conditions 
or  inducements  of  the  sale  or  mere  promises 
as  to  future  action  does  not  clearly  appeiir. 

The  objections  to  the  plaintiff's  statement 
cannot  be  sustained.  That  It  sets  out  the 
cause  of  action  more  formally  and  elaborately 
than  ta  absolutely  necessary  under  the  act  of 
1887,  and  in  so  doln^r  uses  some  of  the  lan- 
guage Of  the  tlme-Uouored  foiius  of  declara- 


tUm,  la  mt  a  deftact  nie  natal  reqnlnBuat 
at  the  atatement  tmder  that  act  Is  to  Kcon 
to  the  defendaat  dear  and  exact  Infarmetlaa 
aa  to  wbat  la  rlilmnfl  of  liliii>  A.  rT**""*^ 
eonnt  hi  the  old  form,  wlthoat  a  bill  of  par- 
ttenlara,  would  be  dennnrSUe  ftor  yngumm; 
but  using  flie  gmeiBl  tonn.  with  Che  luatlOD 
of  tbe  ezaot  dataa,  aroooots,  and  varttcolan 
of  the  ooa tract  sued  on.  bat  with  no  Irrele- 
vant or  Inq^erttont  mattar,  eoild  hardly  be 
objectionable  for  fumlahhig  too  modi  infor- 
mation liutead  of  too  litOe.  Twdgmmt  ce- 
▼ened,  aad  procedendo  awarded. 


FIDBLTTT  INBJmAXCB,  TRUST  ft  8AFB- 
l>BPOaiT   CO.  V.  OOUMONWSALTH 

TITLE  INSISLANCB  dt  TBTOCT  GO. 
(ttnpreme  Oonrt  «f  Pan^lnaia.    Ifareh  11, 

Aoxnnr  AAAimT  SrAnuouiEa— FsavonuKca 
or  CoHDtTioNS  Fhbcbssxt. 
A  minor's  gnardiiD  .aold  a  Jot  ob  wbieh 
an  attachment  against  the  minor's  aaceator  had 
been  levied,  and  the  pundtase  monegr  -whs  depos- 
ited with  a  Btakdiolw^  aader  an  agreement  Ur- 
tween  tbe  purctiasera,  the  attachment  plaintiff, 
and  the  guardian  that  the  money  should  be  paid 
to  the  ^ardian  when  the  attarhtnent  was  qoe^- 
ed,  or  if  the  attachment  plaintiff,  after  obtaining 
judgment,  failed  to  estahlisb  the  liability  of  the  I 
land.  Hdd,  that  *ht  fact  that  the  rimiaOB  m 
the  attachment  allowed  13  years  to  elapse  witL- 
out  doing  anything  in  the  ease  did  not  entiUe 
the  guardian  te  sne  tbe  Jtakdiolder  Cor  madt 
monoy,  the  attanhment  suit  hdog  atUl  pending. 

Appeal  from  court  of  eonmoii  Jftmm,  nfla- 

dcOphia  county. 

AMunyuit  by  tbe  FlAeUtr  Insurance,  Trust 
A  Kafie-D^MWit  Ctompany,  gnacdin  tbe 
estate  of  Dennis  McGauley  Pewreon,  m  minor, 
against  the  Gommonwefttth  Title  Insurance 
&  Xrust  Company.  From  m  JudgiufiKt  of  out- 
salt  plaintiff  ap|>eaJH.  Affirmed. 

On  April  4,  1H84,  one  James  Watt  Issued 
a  writ  of  foreign  attachment  against  Denois 
^Oantey,  a  resident  of  Maryland.  Aa  coio- 
manded,  tbe  sheriff  attached  oettmlsi  real  es- 
tate, consisting  of  vacant  Lots,  situate  in  tbe 
city  of  Philadelphia.  Tike  Fidelity  Insur- 
ance, Trust  &  Safe-Depealt  Con4iasy,  tbe 
plaintiff,  held  this  real  estate,  at  tbe  time  of 
the  commencement  of  the  present  action,  aa 
the  guardian  of  DcBnte  McOaaley  Pearsoa. 
a  minw.  In  188B  plaints  aold  one  of  thew 
lots  to  James  H.  gtevonaon  and  James  L. 
Stevenson  for  the  sum  of  |2,000.  and  con- 
veyed it  to  the  said  purchasers.  In  order  to 
remove  the  cloud  on  the  title  ^Icta  existed 
by  reason  of  the  attachment,  an  agreemeut 
was  entered  Into  between  tbe  IiideHty  Com- 
pany, the  purchasers,  and  the  Penusylvaaia 
Company  for  Insurance  on  Lives  and  Grant- 
ing Annuities,  executors  under  the  will  ttf 
James  Watt,  plaintiff  In  the  attachment.  Un- 
der this  agreement  the  purchase  money  was 
deposited  with  the  Commonwealth  Title  In- 
surance &  Trust  Company,  the  defendant 
The  certificate  of  deposit  issued  by  defend- 
ant seta  out  that  the  moopy  was  to  be  held 
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nnder  the  prorMms  of  aticb  acreemeat 
This  astacMeat8t4?«lsted:  "CL>  ^Hat  tbe  tot 
In  QMStlott,  ooBvejred  to  James  H.  StereiH 
HHx  and  Jamei  L.  SteraDarai,  tfiould  be  difr- 
ebarred  toaxm  at  and  frazn  the  lien  and  op- 
eration of  tliB  attecbioeirt.  (3)  And  Itls  alao 
andmrtood  between  the  parties  taereto  tliat 
the  FUaHUr  Inmnmce,  Tmrt  and  Safe-De- 
posit OonqsuQr,  guardian  and  tnutee  aa 
aforesaid,  apply  to  the  court  wfeereta 
said  aetton  of  terdsa  attactamfliit  is  pending 
to  qnaidi  Ite  afleitsalrl  -wxtt  of  f cweign  attach- 
ment, OB  the  growaA  that  Oe  lot  herelnabovB 
deacfibed  aad  attacSkefl  In  said  writ  wag  not 
the  pnvBEtr  of  the  aeid  I>ennle  MoOattley  at 
the  tlDM  of  the  JMOing  of  the  aforesaid  writ, 
and  that  the  said  mrtt  -was  nnlawfaUy  atf 
improTldoitlr  leaved.  And,  in  case  the  -Fi- 
delity Insurance,  V^nst  and  Safe-Depoelt 
Company,  tmatee  and  guardian,  as  aforesaid, 
shall  succeed  in  quashing  the  afwesald  writ, 
or  in  casc^  aftw  iaOgamt  iMained  by  the 
Pennaylxania  Com^kaiij  for  Insurance  on 
Llrea  and  Granting  Annaitlee,  executors  aa 
aforesaid,  agaJaat  the  aald  Dennis  McCatiey, 
the  said  the  FennlorlTania  Compaity  for  In- 
snzaace  ea  Uvea  and  Gzastlag  Anauttlea,  «k- 
eeataoB,  mm  -afaeeaau,  shall  faU  to  eatabllah 
that,  notwiflurtandlng  tbe  -afoceaaid  deed 
trsaa  Demila  MoCanlfly  to  iltxy  Ann  Pear- 
eon,  the  dot  «r  i^eca  -ot  greund  baaitaabovs 
deeLifbedlsBfltfle-tD^t^enln  execotton  In 
satisfaction  •of  said  Jndgaient,  then,  and  ta 
either  of  aald  cases,  tke  aald  f2,0M  consld- 
craOon  money  afoneaia,  depetfted  -with  the 
Cummoiswealth  Title  Idbu  ranee  and  Truat 
CompajiT,  ahaU  be  peM  back  to  tbe  Fidelity 
Insuranc'e,  Trust  and  8af  e-D^ostt  Oompany, 
trustee  and  xnardian,  aforesaid,  freed  and 
discharged  from  any  liability,  to  be  aj^ro- 
priated  And  stppUed  in  satisfaction  of  any 
sncb  ladgment^  tlie  sdd  writ  of  foreign  at- 
tachment notwithstanding." 

R.  N.  Slnvers  and  Ghurles  Sart,  for  appel- 
lant. James  Wlleon  Bayard  and  Schn  <9. 
JohDBon,  tar  aBP^e& 

MITCHELL,  J.  ThlB  salt  was  premature- 
ly brought.  The  defendant  is  a  stakehoMer, 
and  oal;  liable  to  plaintiff  on  ■certain  condi- 
tions, which  haye  not  been  performed.  These 
conditioos,  so  far  as  tb^  authorise  payment 
of  the  BtoJu  to  the  plaintiff,  are  that  plaintiff 
Bball  succeed  la  getting  the  oonit  wherein 
the  attaf^ment  hy  the  Pennsylvania.  Compa- 
ny for  Inmranee  on  Lives,  etc,  against  the 
buHl  Is  priding  to  qaaeh  the  attaeluii«it,  «r 
that,  after  JudgmMit  etatalaed  by  the  Pena- 
^Ivania  Company,  It  shall  fail  to  establiah 
the  liability  of  the  land  to  be  attached  or 
taken  in  execution  thereon.  Neither  of  these 
coDdttieas  has  been  f  nlfiUed.  It  is  argtied  by 
appellant  that  ttae  Peansylvaula  Company, 
baring  allowed  H  years  to  elapse  witbMit  do- 
ing aaytblng,  must  be  deemed  to  har«  fadiled 
to  eatabllah  the  Uahibty  of  the  land  to  the 
BttafAmeBt.  But  thte  argument  overlooka 
the  right  of  Uke  PenasylTaaia  Company  to  a 


iHaiteg.  The  atta<aimeiit  suit  la  stlH  pend- 
ing, and  may  yet  result  In  favor  ot  the  Penn- 
sylvaaia  Company;  and,  notwithstanding  the 
lapse  of  so  long  a  ttan^  the  latter  cannot  be 
adjudged  to  have  failed  until  that  salt  has 
been  hsard  and  detemlned.  The  appellant, 
however,  ia  anbstantlaay  comet  in  Ite  Inters 
pntatlen  at  the  agreunent  im  which  the 
rights  eC  tbe  parties  rest  Aa  a  attanger  to 
tiie  attachment  suit,  the  ^ktntiff  had  no 
standing  to  intermeddle  with  It,  or  to  require 
the  Pennsylvania  Company  to  do  anything 
with  regard  to  It  But  by  the  agreement  of 
December,  188^  the  Pennsylvania  Company 
recognized  plalntUTs  Intcreat  in  tbe  land  and 
la  the  litigation,  and,  having  agreed  to  the 
aubstltutlon  of  the  plaintiff's  money  for  the 
hmd,  has  subjected  Itself  to  certain  duties 
to  the  plaintiff.;  one  of  which  Is  to  go  «i, 
and  bring  tbe  attachment  to  an  end.  It  was 
not  In  the  contemplation  of  tbe  parties  that 
the  Pennsylvania  Company  ahonid  do  noth- 
ing, and  almply  keftp  the  jjillalntUrB  money 
tied  up  in  the  deposit,  with  no  benefit  to 
either.  The  agreement  authorizes  the  plain- 
tiff to  Intervene  In  the  attachment  and  move 
for  its  disBf^tlon;  and,  on  the  oUier  hand, 
puts  on  the  Fennsylranla  Company  the  du^ 
of  prosecuting  its  attachment  to  a  sncceasfnl 
termination  by  the  establlshm^t  of  the  Ua- 
hillity  of  the  land.  Appeilant'a  only  pi'wfcqfrA 
was  In  proceeding  In  the  Bret  Instance 
against  the  stakeholder,  and  not  i^ainst  the 
Pennsylvania  Company  nnder  tbeagreemrot 
This  it  migbt  do  liy  blU  In  equity,  or  bj  a 
rtile  In  the  attachment  aidt  to  Interrene  and 
compel  the  plaintiff  therein  to  jeo  on  or  be 
nonsuited.  So  far  as  the  case  now  appears, 
the  equity  powers  of  the  court  In  which  tbe 
attachment  Is  pending  are  anfflclent  to  afford 
relief,  and  the  plaintiff  has  standing  to  In- 
voke tbem  by  virtue  of  its  rights  under  the 
agreement.  After  that  suit  Is  determined  in 
its  favor,  and  the  condiUona  of  the  agree- 
ment thereby  fulfilled,  Che  plaintiff  wHl  be  in 
position  to  demand  the  surrender  of  the  fnnd 
by  the  present  defendant  Judgment  af- 
firmed. 


COMMONWDALTH  ex  rel.  WHITMAN  et  al. 
T.  RAUSAY. 

(Supreme  Court  of  Painirlvuda.    March  11, 
1886.) 

EiLKinan  Cdntbst— Triai.-— Vultkc  to  Dispose 

O*  PSTITIOirS  AKD  MOBOIIS— (^KfTIO- 
RAKI— BeTIIW. 

1.  In  an  election  contest,  the  failure  of  the 
trial  court  to  dispose  of  the  petition  of  siguers  of 
the  original  petition  for  leave  te  wHhdmw  from 
the  latter,  of  a  motion  to  strike  off  all  tiM  names 
of  persona  alleged  not  to  be  electors  of  the  pro|H 
er  ward,  and  of  a  motion  to  qua^h,  before  pro- 
ceeding to  the  final  hoarinp,  is  not  a  fatal  irreg- 
ularity, where  their  disposition  ie  not  pressed. 

2.  On  certiorari  to  review  ptoeeedings  in  an 
elecUoQ  contest,  the  supreme  court  can  only  see 
that  the  sucoessiTe  steps  taken  In  the  trial  were 
in  accordance  with  the  statute,  and  cannot  re- 
view Ae  condnnous  on  the  merita  ■ 
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Appeal  from  court  of  quarter  sessions, 
Berks  coontr- 

Action  by  the  commonwealth  of  Pennsylva- 
nia, on  the  relation  of  William  A.  Whitman 
and  others,  against  Charles  H.  Ramsay,  to 
contrat  the  election  of  defendant  to  the  office 
of  select  coQDclI  of  the  Thirteenth  ward  of 
the  city  of  Reading,  Pa.  There  was  a  Jndg- 
meat  for  relators,  and  defendant  brli^  cer- 
tiorarL  Affirmed. 

Stevens  &  Stevens  and  Oeorge  S.  Graham, 
for  apjKUant.  Henry  D.  Qreen  and  Herbert 
R.  Green,  for  appellee. 

WILLIAMS,  J.  This  l8  a  certiorari,  and  it 
brings  up  for  review  nothing  but  the  record. 
The  evidence  beard,  and  the  opinion  rendered, 
by  the  court  below  It  Is  well  settled  form  no 
part  of  the  record,  and  are  not  before  us,  al- 
though they  are  printed  in  the  appellant's  pa- 
per book,  and  bave  aided  us  materially  in  un- 
derstanding the  position  of  the  case.  The  rec- 
ord twgins  wltb  the  petition  and  the  order  of 
the  court  for  notice  to  the  respondent,  and 
it  abowa  tbe  procedure  fn  the  case  down  to 
tbe  final  decree.  The  petition  of  five  of  the 
persona  who  signed  the  original  petition  for 
leave  to  withdraw  tiierefrom,  tbe  motion  to 
strike  off  the  names  of  two  persons  alleged 
not  to  be  electors  of  the  proper  ward,  and  the 
motion  to  Quash,  appear  on  the  record,  and 
are  undisposed  of,  except  as  tbe  final  decree 
may  be  said  to  Involve  their  denial.  The  rea- 
Btma  why  they  were  not  disposed  of  do  not 
appear  on  the  record,  nor  are  they  made  to 
appear  by  any  evldmce  of  a  refusal  by  the 
learned  judge  to  bear  them.  Their  disposi- 
tion may  not  bave  been  pressed,  so  far  as  we 
can  know  from  what  Is  before  us,  and  the 
mere  failure  to  make  a  disposition  of  tbem 
before  proceeding  to  final  hearing  Is  not,  un- 
der such  drcumatancea,  a  fatal  Irregularity. 
Our  attention  was  drawn  upon  the  argument 
to  the  disposition  alleged  to  have  been  made 
by  tbe  learned  judge  of  the  votes  of  several 
peraons  who  voted  on  opposite  sides,  and 
whose  qualifications  as  found  by  bim  are 
printed  in  parallel  columns.  We  might  be  un- 
able to  see  in  some  of  these  cases  why,  upon 
the  facts,  be  has  stated  one  vote  was  held  to 
be  legal  and  another  to  be  Illegal,  If  an  ap- 
peal had  been  given  In  this  class  of  cases, 
and  we  were  required  to  review  them  on 
their  merits.  But  an  appeal  Is  not  given. 
The  merits  are  not  before  na.  Upon  this  writ 
it  is  our  dnt7  to  see  that  the  successive  steps 
taken  In  the  investigation  are  in  accordance 
with  the  statute  that  has  prescribed  them,  but 
with  the  conclusions  of  the  court  below  or  its 
reasons  for  adc^ting  them  we  bave  no  con- 
cern. In  common-law  actions  the  evidence  la 
no  part  of  the  record.  If  reduced  to  writing, 
and  placed  on  tbe  files,  it  does  not  thereby  be- 
come a  part  of  the  record.  France  v.  Rud- 
dlman,  Pa.  8i.  257, 17  Atl.  611;  Poor  Dis- 
trict of  Warsaw  Tp.  t.  Poor  District  of  Knox 
Tp.,  107  Pa.  St.  801.  In  such  actions  facta 
may  be  put  upon  the  record  by  ftie  parties,  In 


a  case  stated,  by  the  court  by  allowing  ft  bill  of 
exceptlcms,  and  by  the  jury  by  means  of  i 
special  verdict  (Bank  v.  Earl^,  113  Pft.  SL 
477,  6  Atl.  236);  but.  nnleas  braogbt  on  tbe 
record  In  one  of  these  ways,  they  form  no 
part  of  it  But  In  proceedings  like  tbat  be- 
fore us,  that  are  creatures  of  a  statute  and 
are  provided  for  a  specific  pmitose,  we  must 
look  to  the  statute  for  the  extent  to  wblch  tbe 
judgment  Is  reviewable.  In  this  case  no  form 
of  review  la  provided.  Onr  snpervlsary  cchi- 
trol  Is  that  only  which  may  be  exerdaed  oa 
certiorari,  and  that  does  not  extoid  to  a  re- 
view of  the  questkms  decided.  For  tills  rea- 
son we  must  overrule  the  assignmaits  of  er- 
ror.  We  affirm  the  Judgment,  because  npoo 
the  record  before  us  we  have  so  power  of  re- 
view. 


EVANS  V.  SMITH  et  aL 
(Sapreme  Court  of  PennsylTania.    Mardi  11. 
1895.) 

Wills— Cosstbdctios—BJbtate  Dbvisbd. 
A  devise  to  testator's  wife  of  "all  my  f* 
tate  •  •  •  In  fee  simple,  to  own,  use,  enjoy, 
and  dispose  of  *  *  *  as  she  may  deem  prop« 
and  ri^nt,  the  same  as  I  might  or  could  do  if  liv- 
ing,"  is  not  limited  or  restrained,  so  as  to  rednc« 
it  below  a  fee  simple,  by  the  provision  orderios 
and  directing  that  whatever  retil  estate  misAit  not 
be  sold  or  disposed  of  by  his  wife  in  her  lifetime 
should  be  sola  and  converted  into  money  aa  soon 
as  conveaient  after  her  death-  or  by  uie  prori- 
sion  giving  to  his  grandson  $500  oat  or  anj 
moneys  belonging  to  my  estate  after  the  death  of 
my  wife";  or  by  the  provision  giving  to  bis 
children  "the  residne  of  my  said  estate  afta  die 
deatii  of  my  said  wife,"  and  after  tbe  bequest 
to  the  grandson. 

Appeal  from  court  common  jtleaa, 
Schuylkill  county. 

Bjectment  by  Henry  Evans  agiOnst  WlUlam 
E.  Smith  and  others  for  an  undivided  one- 
fourth  of  certain  land.  Judgment  for  plabi- 
tiff.    Defendants  appeal.  Aflbmed. 

Plaintiff  and  defendants  both  diUm  the 
land  undo:  the  vrUl  of  William  Evans,  plain- 
tiff, claindng  that  the  will  gave  the  property 
in  fee  to  testator's  wife,  and  that  plaintiff,  as 
one  of  her  fonr  heirs,  took  It  under  Oie  in- 
testate laws,  she  having  died  without  a  will 
DefoidantB  contend  that  testator  gave  his 
wife  <Hdy  a  life  estate,  with  remainder  to 
his  childrrai,  Rachel,  Margaret,  and  David, 
through  whom  dtfendants  claim. 

Tbe  will  provided:  "(1)  I  do  direct  that 
my  body  be  decently  interred,  and  that  my 
funeral  be  conducted  in  a  manner  CMreqiond- 
Ing  with  my  estate  and  Mtnatloa  la  life,  and 
that  after  my  burial  my  h«<^nafter  named 
executors  sliall  erect  around  my  grave,  as 
Boon  as  can  eonvenlentty  be  done,  a  suitable 
Indoeure,  large  enough  in  which  my  beloved 
v^e  can  after  her  death  also  Iw  fntored 
almgslde  of  mywAt.  Bald  Indosnie  sball  be 
oonatrncted  as  toXkmu,  to  wtt:  Fonr  suit- 
aUe  cut-stone  posts  to  be  sunk  deep  enough 
Into  Um  ground  to  mate  a  substantial  foice 
around  said  Indosnre,  the  railing  to  be  made 
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of  wromrtit-lron  pipe,  and  to  be  fastened  from 
post  to  post,  painted  and  pnt  up  and  made 
in  a  worbmanUke  manna*,  and  tbat  a  suit- 
able bead  and  foot  stone  shall  be  erected  to 
my  grave;  this  to  be  done  and  performed  by 
mj  hereinafter  named  executrix  as  to  my 
intermit,  and  as  to  the  Interment  of  my 
said  wife  the  same  abaM  be  done  by  my  chil- 
dren, or  the  surriTor  or  surrlTors  of  them,  or 
sach  administrator  de  bonis  non  cum  testa- 
mento  annezo  of  this  my  last  will  and  testa- 
ment out  of  any  estate  which  may  be  left 
after  the  death  of  my  bdoved  wife.  Item. 
I  give  and  bequeath  unto  my  said  bdoved 
wife  all  my  estate,  both  personal,  real,  and 
mixed,  in  fee  simple,  to  own,  use,  enjoy,  and 
dispose  of  the  same  as  she  may  deem  proper 
and  right,  the  same  as  X  might  or  conid  do  If 
living.  Margaret  shall  have  the  household 
furniture.  Item.  X  further  hereby  order  and 
direct  that  whatever  real  ratate  that  may  not 
be  sold  or  disposed  of  by  my  said  wife  in 
ber  lifetime,  that  the  same  shall,  aa  soon  as 
ran  conveniently  be  done  after  bw  death, 
sold  and  converted  Into  money  by  such  ad- 
ministrators as  Is  hereinbefore  named.  Item. 
I  give  and  beaueath  to  my  grands<m  Henry 
Evans.  5on  ct  George  Evans,  deceased,  the 
sum  of  five  hundred  dollara  out  of  any 
moneys  belonging  to  my  estate  after  the 
death  of  my  said  wife,  to  be  pnt  on  interest 
until  he  Is  twenty-one.  Item.  I  give  and  be- 
queath to  my  three  cblldrra,  Bachel,  Mar- 
saret,  and  David,  the  residue  of  my  said  es- 
tate, after  the  death  of  my  said  wife,  and 
after  the  bequest  to  my  said  grandson,  Hen- 
ry Evans,  to  be  divided  into  three  sharea. 
My  two  daughters  sliaU  ehare  and  share 
alike,  bnt  my  said  son,  David,  shall  have  one 
hundred  dollars  more  for  his  share  than  el- 
ther  of  my  two  daughters;  and  In  case  of 
death  of  either  of  my  said  tbree  cbUdroi, 
Rachel.  Margaret,  and  David,  In  default  of 
heirs,  then  such  share  or  shares  shall  go  to 
the  survivor  or  survivors  of  them,  share  and 
share  alike;  and.  In  case  dther  of  my  said 
three  children  shall  die  leaving  lawful  Issue, 
then  the  share  of  such  deceased  child  shall  go 
to  such  Issue.  Item.  I  do  further  ot&&!  and 
direct  that  should  my  said  grandson,  Henry 
Evans,  die  without  lawful  issue,  his  said 
share  shall  go  to  my  said  three  children,  or 
the  survivor  or  aunrlvora  of  them,  or  their 
Issue,  share  and  share  alike.  And,  lastly,  I 
do  hereby  constitute  and  appoint  my  beloved 
wife,  Elizabeth  Evans,  sole  executrix  of  this, 
my  last  will  and  testament'* 

J.  W.  BycHi,  for  appellants.  J.  W.  Moyer 
and  James  Byon,  for  appellee. 

GBEEN,  I.  We  think  it  quite  clear  that 
every  clause  of  this  wUl  which  Is  supEKMed 
to  limit  or  restrain  the  effect  of  the  devise  in 
fee  simple  to  the  wife  of  the  testator  baa 
been  considered  and  adjudged  In  the  numer- 
ous dedsioiu  we  have  heretofore  made.  In 
Jauretche  v.  Proctor.  48  Pa.  St  406,  which  Is 
the  leading  case,  the  words  of  the  third  and 


fourth  articles  of  the  will  were  much  more 
restrictive  than  shy  of  the  words  in  the  will 
we  are  considering.  The  words  of  the  third 
artlde  In  that  case  were  an  absolute  prohibi- 
tion against  any  disposition  of  the  estate  by 
the  devisee  during  her  life.  We  held  that  It 
was  only  a  restraint  upon  the  power  of  alien- 
ation, which  was  void  as  against  the  fee. 
The  fourth  article  of  that  will  waa  almost 
precisely  the  same  as  the  residuary  Item  in 
this.  We  held  it  to  be  a  gift,  not  of  the 
residue  of  the  testator's  estate,  but  of  the 
estate  of  the  devisee  unconsumed  by  her,— 
and  hence  It  could  not  be  considered  as  being 
Intended  to  reduce  her  fee-simple  estate  in 
the  whole.  The  same  la  true  of  the  third 
Item  of  the  resent  wllL  It  Is  merely  a  direc- 
tion to  sell  whatever  of  the  estate  i(be  may 
not  have  sold  or  disposed  of  during  hw  life. 
It  Is  a  recognition  of  het  right  to  sell  and 
dlspoae  of  the  whc^e  estate,  and  not  a  re- 
straint upon  her  estate  under  the  will. 
These  are  all  the  points  of  contest  in  this 
case,  but  these  and  a  number  of  others, 
which  have  no  existence  here,  have  all  been 
adjudged  In  favor  of  the  estate  of  the  devisee 
In  the  cases  which  have  followed  Jauretche 
V.  Proctor.  It  will  only  be  necessary  to  indi- 
cate some  of  them  by  reference,  to  wit:  Pres- 
byterian Church  V.  Disbrow.  52  Pa.  St  219; 
Bowlby  V.  Thunder,  105  Pa.  St  173;  Hop- 
kins V.  Glunt.  Ill  Pa.  St  287,  2  Atl.  183;  Mc- 
Intyre  v.  Mclntyre,  123  Pa.  St  329,  16  Atl 
783;  Good  v.  Flchthom,  144  Pa.  St  2<7,  22 
AtL  1032;  Boyle  v.  Boyle,  152  Pa.  St.  110. 
2S  Atl.  494;  and  Levy's  Estate.  153  Fa.  St 
174.  26  AtL  1068.  107a   Judgment  afOrmed. 


BINER  T.  BINEB. 
(Supreme  Court  of  Pennsylvania.    March  11, 
1885.) 

lilHITJlTION  Of  AOTIONS— AOTIOK  BT  ADXIKlSTSAr 

TOK — Waobhiso  Lifs  iHSuajkRca  Folict — Cob- 

LBCTION    BT  BSKSriCIUT  —  LUBtLITT  TO  AS- 

SUBBD'B  Estate. 

1.  Where  a  beneficiary  of  a  wagering  life 
insarance  policy  collects  the  money  due  oq  the 
policy,  iimltations  do  not  begin  to  nm  againit 
the  right  of  the  legal  represeatative  of  the  as- 
sured to  sue  for  the  money  until  administratioa 
U  granted. 

2.  Gross  laches  in  taking  out  kttas  of  ad- 
ministration will  not  affect  the  running  of  the 

statute. 

3.  Where  the  beneficiaiy  of  a  life  lusurance 
pollor,  who  has  no  Insurable  interest  in  the  as- 
suced,  collects  .the  money  due  ou  the  policy,  he 
Is  liable  to  the  legal  representative  of  the  assur- 
ed therefor. 

Appeal  from  court  (tf  common  pleas, 
Schuylkill  county. 

Action  by  Beneville  Bluer,  administrator 
of  the  estate  of  Rebecca  Bluer,  deceased, 
against  John  Bluer,  administrator  of  the  es- 
tate of  George  Bluer,  deceased,  to  recovw 
money  collected  by  defendant's  intestate  of 
the  Prudential  Mutual  Aid  Society  of 
America,  of  Harrisburg,  Pa.,  on  a  life  insur- 
ance policy,  of  which  George  Rln^  ms^tb^ 


Digitized  by  V^OOglC 


848 


ATLAKTIO  BEPOBTBR,  Vol.  31. 


bcnefldary,  Ismed  by  nicli  aoclety  on  llie 
life  of  Rebecca  Bluer.  Fnnn  a  Judgment 
(or  plalntlfl,  defendant  appealfc  Affirmed. 

Rebecca  Rlna-  procured  a  policy  on  her 
Ufe^  In  tbe  PnidentliU  Mutual  Aid  Sod^y  of 
Aniflrica,for  ^,000,  InfaTor  of  Qeorge  Ulner, 
her  n^hew.  Qeorge  RIner  paid  all  the  fees 
and  chaines  tberefor,  and  subsequent  assess- 
ments. Aftwwarda,  on  November  6,  1680, 
Rebecca  Rlnor  died,  and  on  Marcb  23,  1881, 
George  Rlner,  tbe  beneficiary,  received 
171.12  from  the  Insurance  company  In  full 
payment  of  the  policy,  and  surrendered  It 
to  the  company.  Oeorge  Uner  died  Decem- 
ber ao.  1886^  and  on  August  lE^  1887,  i^ln- 
tlfl  was  apiK^ted  administrator  of  the  es- 
tate of  Rebecca  Rlner.  Augiut  2!i,  1S8», 
plaintiff  brought  this  acUon  to  recover  the 
money  ctdlected  by  George  Riner  on  the  pol- 
icy, and  Interest. 

J.  W.  Moyer  and  J.  W.  Ryon,  for  appel- 
lant Nicholas  HebUch  and  A.  W.  Schalcfc, 
for  appellee. 

GRREN,  J.  After  a  most  attentive  study 
of  the  very  able  argument  of  the  learned 
counsel  for  the  appellant,  we  feel  obliged 
to  say  that  we  regard  both  the  quesUcms  dis- 
cussed on  this  appeal  as  settled  and  control- 
led by  our  previous  decision.  Marsteller  v. 
Marsteller,  93  Pa.  St  850,  decided  uiat  If 
no  cause  of  action  accrued  prior  to  the  death 
of  the  party  entitled,  the  statute  of  limita- 
tions did  not  commence  to  run  until  ad- 
ministration was  granted.  In  the  opinion 
Mr.  Justice  Tnmkey  said:  "A  cause  of  ac- 
tion does  not  exist  unless  there  be  a  person 
In  existence  capable  of  suing  or  of  being 
sued.  When  one  receives  money  beloogliig 
to  the  estate  of  an  intestate,  after  his  death, 
and  before  administration  granted,  the  stat- 
ute runs,  not  from  the  date  of  the  receipt, 
but  from  the  grant  of  adminlBtration."  The 
decision  was  put  upon  this  broad  ground, 
and  not  upon  tbe  special  facts  of  that  case. 
In  Amole's  Adm'r's  Appeal,  115  Pa.  St  356, 
8  AtL  614,  we  again  atarmed  this  doctrine, 
and  In  other  cases  before  and  since.  And 
the  same  rule  is  held  by  the  Bngtlsh  courts. 
Murray  v.  East  India  Co.,  5  Bam.  &  Aid. 
204.  In  this  case  It  was  not  possll^e  that 
any  right  of  action  could  have  accrued  dur- 
ing the  life  of  Rebecca  RIner,  nor.  Indeed, 
until  after  the  money  was  received  by 
George  Rlner.  Hence,  when  the  cause  of 
action  did  accrue,  it  could  only  be  to  her 
administrator.  It  must  be  conceded  that 
there  was  gross  laches  In  talcing  out  admin- 
istration, but  that  circumstance  does  not 
seem  sufficient  under  the  auUiorities,  to 
defeat  the  right  of  action.  We  make  this 
decision  with  the  greatest  reluctance,  and 
only  by  the  sheer  force  of  our  prior  rulings. 
Rut  It  Is  intolerable  that  there  shall  be  a 
right  of  action  continuing  for  an  Indefinite 
time  simply  because  tnose  who  are  entitled 
to  take  out  admlDlHtratlon  neglect  or  refuse 
to  do  so;  and  It  Is  to  be  hoped  that  the  leg- 


islature win  grant  relief  by  extending  ibe 
statute  of  limitations  to  such  cases,  anJ 
jffovldlng  that  it  shall  c<Hnm«nee  to  no 
from  the  death  of  the  decedent  This  will 
give  six  years  tn  which  to  take  oot  letten 
before  the  claim  will  be  barred,  mnd  that 
length  of  time  Is  surely  enough.  On  the  sal>- 
Ject  of  the  Illegality  of  the  contract,  oil- 
decUdotts  In  aumerous  case^  banning  wltb 
Gilbert  ▼.  Hoose,  104  Pa.  St.  74,  and  fol- 
lowed by  Down^  v.  Ht^er,  110  Pa.  8t  109. 
20  Atl.  «55,  Ruth  T.  Katteimuu  112  Pa.  St 
2S1,  8  Ad.  833.  and  many  other  caaea,  leave 
US  DO  altmiatlTe  but  tbe  afllimatlon  of  the 
Judgmoit  of  the  court  bdow,  except  the  re- 
versal of  all  of  them.  This  we  are  unwill- 
ing to  do.   Judgment  afflrmed. 


J.  G.  BRILL  OO.  V.  CITT  OF  PHILADEI^ 
PHIA. 

(Supreme  Ckmrt  of  PennsylTsnla.    Hardb  18, 
1895.) 

Hdxicipai.  Gohpobatiohs  —  Sntm  OaaDixe  — 

Damases  to  ASITtTIKa  LAKDOWmc 
In  an  action  by  an  owner  of  nbarbBB 
lands  acftiast  a  dty  for  damages  caused  br  * 

depression  made  in  a  street  on  which  the  land 
abuts,  Wuere  It  appeared  that  no  streets  had  been 
opened  throng  the  land  and  the  snrface  had 
not  been  graded,  it  was  error  to  admit  evidence 
that  the  Talus  of  the  tract  had  been  reduced  a 
certain  amount  more  because  of  the  nncertaia- 
ty  as  to  what  the  dty  might  do  afterwards  ic 
regard  to  opening  streets  throng  It,  and  cfaanre 
that,  if  tbe  oncertalntr  of  the  citr's  action  in 
connection  with  the  opening  of  future  atreeu  af- 
fects the  Tolue  of  property,  then  the  Jorr  can 
find  that  the  property  u  worth  less  beoanse  Ae 
city  has  not  defined  its  fature  policr  In  regard  to 
the  grade  of  such  streets,  and  to  refuse  to  charge 
tbat  any  damage  to  lie  occaaioned  bj  tbe  openins 
of  streets  In  the  future  could  not  be  now  consid- 
ered,  but  could  be  reeovtied  when  such  stzceta 
were  aetnslly  opened. 

Appeal  from  court  of  emnmoa  j^eaa,  Phfla- 
delphla  county. 

Action  by  the  3.  Q.  Brill  Company  against 
the  cl^  of  Philadelphia  to  recover  damages 
to  plalntlCTs  lands  caused  by  depressions 
made  by  the  grading  of  the  street  on  which 
the  land  abuts.  From  m  Judgmmt  for  jrtaln- 
tlff,  defendant  appeals.  Reversed. 

E.  Spencer  MllI^,  Asst  City  Boh,  and 
Charles  F.  Warwick,  City  Sol.,  for  appellant 
Francis  Rawie  and  George  8.  Graham,  fur 
appellee. 

WILLIAMS,  J.  The  plaintiff  Is  the  own- 
er of  a  tract  of  land  lying  In  the  outskirts 
of  the  city  of  Philadelphia  «mtaining  S*; 
acres.  It  is  irregular  In  shape.  Its  surface 
has  not  been  graded.  No  streets  have  been 
opened  through  it  by  the  dty  or  the  owner- 
At  one  of  Its  angles  It  has  a  fkvnt  of  400 
feet  on  Bridge  street  This  street  has  been 
depressed  by  the  action  of  the  dty,  In  order 
to  avoid  a  grade  crossing  of  the  Philadelphia 
&  Trenton  Railroad,  whose  tracks  adjoin  the 
plalfatlff's  land.  This  was  a  proceeding  to 
determine  the  damage»«iff«red  by  the  plain- 
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tltr  In  consequence  of  the  depression  ot 
Bridge  street  so  ati  to  secure  an  undergrftda 
crossing  at  this  point  Tbe  plaintiff  gave 
evidence  to  show  tbe  effect  of  the  depression 
upon  tbe  Taloe  of  his  Bridge  street  front; 
and  then  proceeded  to  shojw  by  real-estate 
dealers  that  the  ralne  of  bis  tract,  not  front- 
ing on  this  street,  had  been  reduced  at  least 
$10,000  more  because  of  tbe  uncertainty  aa 
to  what  the  city  might  do  hereafter  In  regard 
to  opening  streets  through  It  Tbe  learned 
judge  was  asked  by  a  written  point  to  with- 
draw tbls  evidence  from  the  jury,  and  In- 
struct them  that  "any  damage  to  be  occasion- 
ed by  the  opening  of  streets  In  tbe  future 
could  not  be  considered  now,  but  could  be  . 
reeoTered  when  such  streets  were  actually 
opened."  This  Instructiw  was  refused,  and 
the  evidence  submitted  to  a  jury  as  prop- 
er to  be  taken  into  conslderatiw.  He  said: 
"But  if  the  uncertainty  of  the  city's  action 
in  eounectlon  with  the  opting  of  future 
streets  affects  the  value  of  property,  aa  Mr. 
ititclile  tblnks  it  does,  then  you  can  And  that 
tbe  property  Is  worth  lees  because  tbe  city 
*itis  not  defined  Its  future  policy  in  regard  to 
the  grade  of  these  streets."  This  instnictiou 
Is  assigned  for  error.  It  assumes  that  the 
city  Is  under  a  duty  to  tbe  landowners  to 
"define  Its  future  policy"  in  regard  to  the 
opening  of  streets  over  their  suburban  lands, 
and  to  indicate  with  certainty  the  grades  on 
which  each  one  will  be  opened  when  tbe 
time  for  opening  It  arrives.  If  no  such  duty 
exista,  then  the  failure  of  tbe  city  to  furnish 
the  infoi-matlott  required  will  afford  no  cause 
of  complaint,  and  will  justify  no  assessmeni 
of  damages  against  It  No  statute  or  rule 
of  public  policy  has  been  brought  to  our  at- 
tention that  binds  such  a  duty  upon  tbe  city. 
We  are  aware  of  n<me.  If  for  any  purpose 
the  city  should  undertake  to  r^der  such  a 
service  to  real-estate  owners  it  would  not  be 
bound  to  continue  it  nor  would  It  be  bound 
by  its  own  action  In  tliat  regard.  Councils 
cannot  bind  their  successors,  nor  can  they 
bind  tbcmsetTes  by  a  declaration  of  "future 
policy."  Such  a  pronuDdanieuto  is  not  with- 
in tlie  powers  or  duties  of  a  munfcipai  gov- 
eminmt  and  tt  would  confer  no  rights  and 
impose  DO  obligations.  Resolutions  and  or- 
diuunces  directing  tbe  opening  and  grading 
of  streets,  no  matter  how  clearly  or  strongly 
tliey  show  the  purpose  of  the  city  at  the  date 
of  their  passage,  may  be  modified  or  repeal* 
ed  to-morrow,  and  property  owners  affected 
thereby  may  be  greatly  disappointed,  and  the 
value  of  their  property  affected,  but  such 
loss  of  a  prospective  gain  is  not  a  cause  of 
action.  It  is  damnum  absque  injuria.  But 
If  the  ordinance  remains  unrepealed,  and  is 
at  the  proper  time  carried  Into  execution  by 
the  actual  opening  and  grading  of  tbe  street 
tbe  Injured  landowner  has  then  a  cause  of 
action  for  the  actual  Injury  sustained.  The 
city  must  pay  for  the  land  It  takes,  and  the 
injury  It  does,  'n  the  opening  of  streets.  It 
Is  Dot  liable  for  what  It  Intends  or  tbreateus 


to  do;  much  less  for  what  a  landowner  may 
conJectui*e  tbe  consequences  of  possible  ac- 
tion In  tlie  future.  Some  people  speak  of 
having  suffered  great  losses,  when  they  real- 
ly mean  that  they  have  missed  an  opportxml' 
ty  to  make  great  gaina  If  they  bad  known 
what  was  to  happen,  or  If  they  could  have 
foreseen  the  "future  policy"  of  some  person, 
corporation,  or  government  on  whose  ac- 
tion the  value  of  some  commodity  was  to  de- 
pend, they  could  have  mnde  the  proper  pur- 
chase or  sale  at  tbe  proper  time  to  have 
realized  a  substantial  advance.  That  la  real- 
ly the  complaint  of  the  plaintiff.  He  does 
not  quite  know  when  or  how  tbe  city  will 
open  streets  across  his  land.  If  he  did,  be 
would  know  better  bow  to  deal  with  tbe 
property.  But,  because  "of  the  uncertainty 
of  the  action"  of  the  city,  be  cannot  deal 
with  It  to  the  same  advantage  as  he  could 
do  If  the  "future  policy"  of  the  street  de- 
partment so  far  as  It  affects  his  land,  was 
known  to  him  now.  Tbe  city  cannot  foresee 
the  course  of  future  developments  any  better 
than  tbe  plaintiff.  It  Is  her  duty  to  open 
streets  when  they  are  needed  to  accommo- 
date the  public,  and  not  till  then.  She  must 
Ox  the  grade  when  the  time  comes  to  open 
the  streets,  and  she  will  then  l>e  liable  for 
tbe  injury  actually  sustained  by  the  land- 
owner. For  the  purpose  of  determining  the 
amount  of  this  injury,  each  street  stands  by 
Itself,  and  must  be  separately  considered. 
If  tbe  city  at  some  future  time  shall  open 
streets  over  the  plaintiff's  lands,  and  the 
grade  adopted  for  one  or  more  of  them  shall 
affect  the  plaintiff  Injuriously,  he  will  then 
be  entitled  to  recover  tbe  damages  be  may 
suffer  by  reason  of  the  opening  or  grading 
of  each.  But  until  then,  noa  constat  that 
any  sti'eet  will  be  opened  or  any  injury  be 
done.  The  first  and  third  assignments  of 
error  are  sustained.  Tbe  seccmd  Is  not  suf- 
ficiently definite  or  Intelligible  to  enable  us 
to  understand  its  purpose.  Tbe  judgment 
Is  reversed,  and  venire  facias  de  novo  award- 
ed. 


STACKHOUSB  v.  VBNDIG  et  aL 
(Supreme  Court  of  Feunay Ivaaia.    March  11, 
1895.) 

Daitokhous  PsExtsBB— Cellar  Door  im  Sidb- 

WALK— NSSLleSSOE. 

1.  In  an  action  for  Injuries  sustained  bj 

filalntiff  Id  fslllng  over  a  partly  open  cellar  door 
D  the  DBvement  in  froot  of  defendants'  hotel, 
in  the  daytime,  it  appeared  that  the  city  ordi- 
nances permitted  areas,  cellar  doors,  doorsteps, 
and  porches  in  the  sidewalk,  provided  they  aid 
not  project  more  than  4%  feet  from  the  hoass 
hne;  that  the  cellar  door  was  properly  construct- 
ed, was  within  the  prescribed  limits  and,  when 
the  accident  occurred,  was  only  sligbtlT  open, 
and  did  not  project  as  high  above  the  sidewaJk 
as  an  ordinary  door  step  or  porch.  BM,  that 
defendants  were  not  negligent 

2.  One  who,  in  tbe  daytime,  stumbles  over 
a  pardy  open  cellar  door  in  die  sidewalk,  iriiicfa 
he  fails  to  see  from  want  of  attsntkn.  Is  ntgU- 
genU  ^  I 
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Appeal  from  court  of  common  pleas,  Phtl- 
adelphla  county. 

Actlcm  by  S.  TowiisencI  Stackhouse  flgalnst 
Charles  H,  Y^dlg  and  Moses  Uchten,  trad- 
ing as  Chaiiee  H.  Vendlg  &  Co.,  for  per- 
soual  lujnrles  sustained  by  plaintiff  by 
itombllng  and  falling  orer  a  cellar  door  In 
the  pavement  or  sidewalk  in  front  of  de- 
fendants' hotel.  From  a  Jud^snt  for  plain- 
tiff, defendants  appeal.  Reversed. 

George  P.  Rich,  for  appellants.  Edmund 
Randall  and  H.  Gilb^  Cassidy,  for  appel- 
lee. 

GREEN,  J.  The  plaintiff  received  his  In- 
jury by  stumbling  over  an  Iron  door  which 
was  set  In  the  pavement  close  to  the  build- 
ing line  of  the  defendants*  house.  The  ac- 
cident occurred  about  noon  of  a  day  In  the 
month  of  June.  It  was  therefore  In  broad 
daylight,  when  there  was  no  difficulty  In  see- 
ing the  door  If  any  attention  was  given  by 
the  plaintiff  to  his  steps.  He  bad  to  step 
down  from  a  stone  doorsill  2>^  inches  high 
above  the  pavement  in  moving  away  from 
the  building.  The  cellar  doors  were  2  feet 
d  hichea  square,  and  each  door  was  16^ 
inches  In  width.  The  distance  of  the  doors 
from  the  house  line  is  3  or  4  inches.  The 
doors  were  made  of  Iron,  in  the  usual  man- 
ner, were  properly  set  in  the  pavement,  and 
were  in  every  respect  strong  and  safe  for 
the  pntpose  for  which  they  were  intended. 
There  was  a  coal  hole  out  near  the  curb, 
through  which  coal  was  Introduced.  The 
architect  who  was  employed  to  erect  the 
building  testified  without  any  contradiction 
that  these  doors  were  not  coal  chutes,  but 
c^lar  doors,  "and  constructed  in  the  very 
best  possible  mannw."  Also  that  they 
"were  constructed  for  the  purpose  of  taking 
in  and  out  materials  to  and  from  the  cellar, 
and  for  light  and  ventilation  of  the  cellar," 
and  that  It  Is  usual  in  Philadelphia  to  have 
such  openings  for  lighting  and  ventilating 
cellars,  and  that  these  openings  were  rea- 
sonably necessary  for  these  purposes.  He 
also  said  that  "In  Philadelphia  It  Is  usual 
and  customary  to  find  areaways  and  cellar 
doors  next  to  the  house  line,  and  close  to 
mtrances."  He  said  further  that  "to  be  of 
service  as  ventilators,  they  must  be  kept 
open."  Upon  these  subjects  there  was  no 
dispute  in  the  testimony.  It  was  not  found 
by  the  referee  that  there  was  any  negligence 
in  having  or  maintaining  such  a  structure, 
or  that  there  was  any  defect  in  the  struc- 
ture or  position  of  these  doors.  The  cll7 
ordinances  of  Phlladelpbia  permit  areas,  cel- 
lar doore,  doorsteps,  porches,  and  similar  ob- 
structions in  the  sidewalk,  provided  they  do 
not  project  more  than  4  feet  6  inches  from 
the  house  line.  Ordinances  Sept.  23,  1864, 
S  11;  April  fl.  1866,  S  1  {Brlghtly's  City  Di- 
gest). The  extreme  projection  of  these  doors 
from  the  house  line  was  Just  about  3  feet, 
which  was  18  inches  within  the  line.  So 
far,  thm,  as  to  the  doors  themselves,  their 


position  and  their  structure,  there  Is  not  i 
scrap  of  testimony  In  the  case,  and  there  is 
no  flndiiv  of  the  referee,  that  there  was  the 
least  d^rree  of  negligence  on  the  part  of  the 
defendants.    Had  the  plaintiff,  therefore, 
stumbled  over  t^iem  when  they  were  shut, 
of  course  he  would  have  no  cause  of  action. 
The  only  finding  of  negligence  of  the  de- 
fendants which  the  learned  referee  makes  is 
In  the  following  words:  "That  It  was  neg- 
ligent in  the  defendants  to  keep  them  optst 
at  an  elevation  not  sufficiently  high  to  at- 
tract the  attention  of  the  eye,  and  yet  so 
high  that  a  foot  passenger  who  should  step 
upon  them  would  most  likely  be  tripped; 
j.and  this  is  particularly  so  in  view  of  tbelr 
location,  partly  In  front  of  a  door  to  a 
j  largely  frequented  hotd."    This,  of  course, 
j  Is  a  finding  of  negligence  by  way  of  Infer- 
'  ence.  The  referee  thought  it  was  nesligenw 
j  to  keep  the  door  raised,  for  a  reason  which 
!  he  states.    So  fat*  as  the  fftcts  are  concera- 
[  ed,  there  is  no  dispute.  The  question  to  be 
considered  is  whether  the  Inference  of  n^> 
'  llgence  made  by  the  referee  Is  correct  That 
depends   upon   several   considerations.  If 
such  doors  were  kept  raised  in  the  middle 
of  the  footwalk,  they  would  constitute  an 
\  obstmctlon  to  the  travel,  and  tiiedr  mainten- 
i  ance  in  such  a  place  and  such  a  position 
.  would  certainly  coustltnte  negligence.  Bm 
I  If  a  dooi'step  were  projected  Into  the  mid- 
dle of  the  footwalk,  that  also  would  be  neg- 
ligence, whereas  It  would  not  be  negUg^ce 
to  maintain  tnich  a  step  within  a  reasona- 
ble distance  of  the  house  line.    The  city  or- 
I  dinances  may  well  be  considered  as  for- 
nishing  the  criterion  of  distance  from  the 
house  line  within  which  It  would  not  be  neg- 
ligence and  without  which  It  would  be  neg- 
ligence to  maintain  a  doorstep  or  other  law- 
ful structure  appurtenant  to  a  house  hi  the 
city.    There  Is  quite  a  number  of  such  strap* 
turea  or  appliances,  all  of  which  are  essea- 
Hal  to  the  comfortable  occupancy  of  the 
dwelling  houses  and  the  business  places  of 
the  dty.  As  described  in  the  cMy  ordinances 
they  aro  areas,  cellar  ways,  cellar  doors, 
doorsteps,  porches,  and  area  fences  and  tail- 
ings.  They  will  be  found  designated  In  sev- 
eral city  ordinances  appearing  In  Brightly*! 
City  Digest,  at  pages  808,  809.    These  ordi- 
nances prescribe  that  the  structures  in  ques- 
tion shall  be  deemed  nuisances  If  they  pro- 
ject more  than  4  feet  6  inches  Into  the  foot- 
way of  streets  of  certain  widths,  or  If  they 
reduce  the  width  of  the  footway  to  be  lesa 
than  a  certain  number  at  feet  In  streets  of 
different  widths.    These  structures,  there- 
fore, which  comply  with  the  requirements 
of  the  ordinances,  are  by  necessary  Implica- 
tion lawful,  and  It  Is  not  negligence  to  main- 
tain them.    Hence,  If  a  person  passing  on 
the  footwalk  stumbles  over  any  of  them 
that  are  within  the  prescribed  distance  from 
the  house  line,  he  cannot  hold  the  owner 
guilty  of  negligence  for  maintaining  tbem. 
Thus  there  are  Innumerable  domnBUlB  wsin 
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gle  steps  all  over  the  city  which  project  In- 
to the  footway  from  the  level  of  the  door 
different  dlstancea,  less  or  eqnal  to  the  au- 
thorized distance  of  4  feet  6  Inches.  There 
are  In  the  dty  vast  numbers  of  snch  In- 
stances, also  short  flights  of  doorsteps  ex- 
tending similarly  Into  the  footway,  so  nu- 
merous that  they  cannot  be  computed.  Now, 
it  is  perfectly  obrions  that  if  a  pedestrian 
stumbles  over  one  of  these  sills,  or  the  bot- 
tom step  of  a  flight,  he  has  no  cause  of  ac- 
ticKu  Yet  in  the  present  case  there  Is  but 
one  ground  upon  which  a  recovery  can  be 
based,  and  that  is  that  the  plaintiff  stumbled 
over  these  cellar  doors.  They  were  raised 
no  higher  than  many  of  the  doorsIUs  re- 
ferred to,  and  not  so  high  as  the  vast  ma- 
jority of  the  bottom  doorst^,  and  yet  it 
Is  claimed,  and  found  by  the  referee,  that 
It  ts  negligence  to  maintabi  a  pair  of  cellar 
doors  8  inches  above  the  level,  when  he 
could  not  possibly  find  that  such  an  eleva- 
tion of  a  door  slU  or  step  would  be  negll- 
gence.  It  would  not  be  negligence  to  main- 
tain the  cdlar  doors  at  their  own  level; 
It  would  not  be  n^^lgence  to  maintain  a 
door  sill  or  step  at  the  same  level;  but 
it  Is  negligence  to  maintain  the  cellar  doors 
at  the  same  or  a  less  level  than  the  steps. 
Why?  The  cnly  reason  ^ven  by  the  learn- 
ed referee  Is  that  the  pedestrian  might  not 
see  them.  But  the  same  reason  precisely  would 
apply  to  the  case  of  a  ioar  sill  or  at^.  The 
omission  to  see  the  obstruction,  whatever  it 
is,  will  not  imly  be  no  proof  of  neglig^ce  on 
the  part  of  the  owner,  but  It  Is  positive  proof 
of  actual  ne^lgenee  on  the  part  of  the  pedes- 
trian, and  this  Is  well  established  by  the 
authorities,  as  we  shall  presently  see.  In 
this  particular  case  there  was  a  reason  for 
the  slight  elevation  of  the  cellar  doors.  The 
referee  found  that  they  were  kept  In  this 
position  "fw  the  purpose  of  lighting  and 
ventilating  the  cellar."  As  that  is  a  i>er- 
fectly  legitimate  use  of  them,  and  was  one 
of  the  reasons  why  they  were  built.  It  must 
be  conceded  that,  in  itself,  it  constitutes 
no  ground  for  a  charge  of  negligence.  An- 
other reason  why  snch  a  use  of  them  la 
no  proof  of  negligence  Is  that  the  doors  were 
so  dose  to  the  building  line,  and  so  far  out 
of  the  way  of  the  travel  on  the  sidewalk, 
that  the  owner  Is  not  bound  to  take  precau- 
titms  against  foot  traveling  at  snch  a  place; 
and  this  also  has  been  decided  by  this  court 
Still  another  reason  Is  that  the  owner  has 
a  right  to  presume  that  every  traveler  in 
the  streets  and  on  the  sidewalks  of  a  city 
wUl  use  his  eyes  sufficiently  to  protect  him- 
self from  colliding  with  obs tractions,  and 
this  also  we  have  decided.  In  this  case  It  is 
obvious  that,'  In  order  to  make  out  negli- 
gence In  the  owner,  n^llgence  In  the  foot 
passenger  must  either  be  overlooked  or  dis- 
regarded. 

We  will  now  examine  the  authorities  ap- 
plicable to  the  facts  of  the  case  In  the  case 
of  King  T.  Thompson,  87  Pa.  St  805,  the 


plaintiff  sustained  injuries  by  falling  into  an 
opting  in  the  sidewalk,  at  a  cellar  window 
of  a  building  of  the  defendant,  on  Liberty 
street,  in  the  city  of  Allegheny.  The  open- 
ing was  for  the  purpose  of  light  and  ventila- 
tion, and  was  also  used  for  taking  In  coaL 
It  was  about  IS  Inches  In  width,  3  feet  Id 
length,  and  projected  from  the  wall  of  the 
house  about  16  Inches.  It  was  several  feet 
deep,  and  had  no  cover  or  guard.  The  acci- 
dent occurred  at  night  The  street  lampswere 
burning,  and  there  was  a  light  In  the  window 
Just  above  the  hole.  The  plaintiff  stepped 
Into  the  hole,  and  was  severely  Injured.  A 
verdict  and  Judgment  were  recovered  In  the 
court  below,  which  we  reversed.  Mr.  Jus* 
tice  Paxson  said:  "If  the  (^enlng  was  mere- 
ly the  usnal  and  customary  opening  of  cellar 
windows  in  Allegheny,  and  was  reasonably 
necessary  for  the  purposes  of  light  and  ven- 
tilation, It  certainly  could  not  be  held  to  be  a 
nuisance;  nor  could  It  fairly  be  said  that  the 
own^  was  guilty  of  negligence  In  maintain- 
ing It  *  *  *  It  must  be  borne  In  mind  ttiat 
the  opening  came  out  only  about  sixteen 
Inches  from  the  cellar  wall.  In.  ord^  to  fall 
In,  the  plaintiff  must  have  walked  so  close 
to  the  window  as  to  touch  It  with  her  dresa 
Bhe  was  also  within  the  line  of  the  door- 
steps, which  usually  project  twice  the  dis- 
tance into  the  sidewalk  that  the  opening  did. 
No  prudent  person  walks  within  sixteen 
inches  of  the  house  when  passing  over  the 
sidewalks  of  a  city.  It  cannot  be  done  with- 
out peril.  It  Is  proper  enough  to  hcdd  own- 
ers of  property  to  ft  reasonable  care  over  It, 
yet  at  the  same  time  persons  using  public 
streets  ought  also  to  exercise  some  little  cau- 
tion. Without  It,  there  Is  hardly  a  street  in 
Allegheny  or  Pittsburgh  where,  by  reason  of 
some  slight  Inequality  In  the  pavement,  a 
trifling  hole,  or  a  loose  stone,  the  passer-by 
may  not  fall  and  sustain  injury."  The  decl- 
aim goes  further  than  Is  necessary  for  the 
present  case.  The  cause  of  the  Injury  there 
was  an  open  and  unguarded  hole  In  the  side- 
walk, several  feet  deep,  and  it  was  night 
when  the  accldrat  occurred.  Yet  we  held 
that  the  proof  of  these  facts  did  not  make  out 
negligence  on  the  part  of  the  owner,  and  did 
furnish  proof  of  negligence  on  the  part  of 
the  plaintiff;  whereas,  in  this  case,  there 
was  no  hole  in  the  pavement,  there  was  a 
perfectly  visible  obstruction,  consisting  of  a 
lawful  structure  In  use  tor  a  lawful  purpose 
and  the  accident  occurred  in  broad  daylight 
The  plaintiff  admitted  on  cross-examlnatlrai 
that  when  he  came  out  of  the  doOT  he  turned 
"sharp  around,"  and  went  close  to  the  wall, 
and  stumbled  over  the  doors,  which  he  says 
he  could  have  seen  if  he  had  looked  towards 
them.  A  disinterested  witness,  who  saw  him 
when  he  stumbled,  and  was  within  a  few 
feet  of  talm,  said  that  when  he  came  out  and 
stumbled  over  the  door  be  was  looking  at  the 
Terminal  Building  on  the  opposite  side  of  the 
street  "with  his  eyes  looking  up."  As  a 
matter  of  course,  be  could  have  mea  tbB 
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doom  if  he  had  looked  at  all  where  be  was 
going,  aad  for  not  doing  ao  he  was  clearly 
guilty  of  omtrtbatory  negligence.  On  that 
rabject  the  caae  of  Robb  v.  GonnelsTllle'  Bor- 
cugh,  137  Pa.  St  42,  20  Atl.  064.  ta  directly 
Id  point  There  a  woman.  In  the  early  eren- 
Ing,  was  walking  along  the  street,  and  fume 
to  a  cross  street,  where  the  plank  walk  had 
been  raised  a  few  inches  abore  the  level  of 
the  street  on  which  she  was  walking.  She 
did  not  look  Air  any  obstruction,  aad  admit- 
ted she  could  hare  aeen  It  If  sh«  bad  looked. 
She  stumbled  at  the  point  where  the-  walk 
was  raised,  and  fell,  reeelvlng  Injury.  She 
sued  the  borough  tor  damages  tnr  her  Call, 
but  the  court  below  thought  she  was  guilty 
of  oontrlbutory  negligence  tn  not.  looking 
where  she  was  going;  and  nonanfted  hei;  and 
we  sustained  the  nonault  Our  Brotfiar 
Hitch^,  dellTeriog  the  opinion,  said:  *'That 
the  reasonable  care  which  thc'law  exacts  of 
all  peraons  In  whatever  they  do  inTolTtng 
rlEd:  of  injury,  requires  traTciara.  eren  on  the 
footways  of  public  streets^  to  look  where  they 
are  going,  la  a.  proposltian  so  jriain.  that  It  has 
not  often  caUed  for  adjudication.  But  It  has 
been  ezpresed,  or  manUestlji  Implied^  ka 
enough  of  our  own  cases  to  eoDstlttit«  au- 
thority for  those  who  n«»d  It  Thua  Is 
Barnes  t.  Sowden,  119  Fa.  St  S3, 12  AtL  SMi, 
the  court  below  Instructed  the  joey  that  'per- 
sons who  walk  along  the  footways  or  cross 
the  streets  of  our  dty  are  bound  to  use-  tiielr 
own  faculties.  *  *  *  The  plalntUC  was 
bound  to  use  her  ^es.  Not  tliat  she  was  ta 
keep  her  eyes  constantly  and  at  every  m»- 
meat  upon  the  pavement  but  sfae  was  bound 
to  do  what  people  walking  along  the  streets 
ought  to  do  as  th»y  walk  the  streeta,  in  or- 
der to  use  them  aafe^.*  It  was  held  that 
evea  this  Instruction  was,  under  the  evldnceik 
too  favorable  for  the  plaintiff;  that  the  oti>- 
Btmction  was  such  as  she  was  beond  to  sea, 
and  that  her  nes^tgence  was  too  clear  to  be 
left  to  the  Jury."  In  Bazhy  v.  Traction  Ca, 
126  Pa.  St  65d,  17  AtL  805.  H>r.  Justice 
Mitchell  said,  deUvertng:  the  optnim:  "Bven 
on  the  sidewalk,  specially  devoted  to  tha  use 
of  foot  passengers,  a  man  la  baund  to>  latk 
where  he  la  going,  and  this  duty  Is  still  more 
ImpraatWe  when  he  isaboot  to  cross  the  nxtdf 
die  of  the  street  where  horses,  wagonsi  aad 
cars  have  equal  rights  with  himself,  and 
where  each  la  bound  to  take  notice  of  such 
other  rights,  and  to  use  his  own  with  dua 
regard  tho^o."  In  the  case  of  Seddon  v. 
Bickley,  153  Fa.  »t  271,  25  AtL  1104,  we 
held  that  the  presence  of  m  gang  plank  of  ■ 
steamboat  lying  flat  upon  Its  surface  tn  Hie 
usual  place  on  the  deck  of  the  vessel,  across 
the  path  to  a  staircase  leading  from  the  low- 
er to  the  upper  deck,  b  not  a  fact  sufficient 
in  Itself  to  entitle  a  passenger  who  baa  stum- 
bled over  the  plank  to  recover  damages  from 
the  owner  of  the  steamboat  for  the  Injury 
sustained.  In  Farley  v.  Traction  Co^  132 
Pa.  Bt  58,  18  AtL  1000.  we  held  that  a  pas- 
amgv  on  a  street-railway  car,  who  stumbled 


over  the  Aeathing  of  a  wheel,  which  projected 
above  the  floor,  but  was  plainly  visible,  had 
n»  right  of  aictioo,  and  could  not  recover, 
both  because  there  was  no  proof  of  ne^- 
genee  on  the  part  of  the  defendant  and  there 
was  affirmative  proof  of  contributory  negli- 
gence on  the  part  of  the  plaintiff.  The  court 
below,  In  granting  a  coinijofeory  nonsalt. 
which  w«  afflnued,  said:  "There  was  noth- 
ing hidden  from  hla  view  which  contributed 
to  his  fan.  He  fell  sImiMT  becaoBC  tae  took 
no  care  as  to  his  move  men  tSv  and  heoft 
stumUed  over  a  consplcnous  part  at  the  car. 
Thft  sajne  careieaaueas  wenld  aass  a  pas- 
SHiger  to  stumble  over  oaaat^  other  parts.— 
over  the  steps  by  which  he  cntoed,  over  the 
alU  of  the  door;  or,  Indeed,  any  part  of  tb« 
car  over  which  tt  ta  possible  tor  a  beedles 
person  to  stumbte."  And  so  here  the  plaio- 
tUE  stumbled;  because  be  took  no  heed  of  his 
movements.  Had  he  been  looking-  where  be 
was  going;  he  would  necesmrU]r  have  se«n 
lOie  cellar  Aomm,  and'  srolded  them.  His  ac- 
cident was  hta  own  fault  He  stumbled  over 
a  lawful  atractnre.  In  a  lawful  ptece,  which 
was  belDgr  used  for  a  lawfid  purpose,  and  in 
such  ctFeumstances  he  can  recover  notUng 
from  the  defendants.  On  the  trial  It  wa» 
proved  withoat  contradlettDn  that  from  49) 
to  seo  persons  passed  thr«u^  this  same  ra- 
trance  every  day,  making  a  total  of  about 
150,000  persons  In  ft  year,  and  in  aU  that 
time  there  had  been  no  othv  accident  but 
thla  It  is  impoB^ble  to  understand  bow  aar 
reasoBidite  tafteence  of  nesllgcaiee  of  the  de- 
fendants can  be  draiwn  In  aneh  a  state  of  the 
testimony,  or  bow  any  other  Inftrenoe  dian 
of  contributory  negligence  of  the-  plaintiff  can 
satisfy  the  nndlspaeei  fiuts  oC  tlia  case, 
jodgmoit  levened. 
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EjRCDTioir— GuRH  FOB  BxKapnos— How  Mna 
— Tiaa  or  Maxim. 

1.  A  dalm  for  the  benett  of  tiia  exuBptioe 

law  need  not  be  in  writing. 

2.  A  claim  for  exemption  may  be  made  vridi- 
In  a  rensonflble  time  after  defendant  hat  notitr 
of  the  ^riC  of  vrautttioni  espoaaa,  ^trrided  it 
does  Bot  delay  the  aala  of  the  gaoda  or  the  land 
levied  on. 

Appeal  from  court  of  comman  pleas,  Besks 
eeuBty;  James  N.  Drmantrout  Indeei 

Action  by  WUUam  Etart  agtUnst  BU  Han, 
In  whteta  there  was  a  ^gment  floe  plwlntlff, 
on  whteb  writs  of  vmditlont  exponas  were 
lasued-  for  the  sale  of  d^endoatf  a  real  estate. 
D^endant  claimed  the  benefit  of  the  ademp- 
tion law,  and  obtalxwd  a  rule  lequtn^  plals- 
ttff  abow  canse  why  the  aom  of  $900 
should  not  be  decreed  to  him  out  of  the 
ceeds  of  the  sal&  Prom  a  Judgment  making 
Uie  rule  to  show  canse  ftbsolute,  Aliea  Hai^ 
a  lien  holder,  mppeeia.  ^  Afllrmed^ 
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J.  H.  Jacoba  and  H.  P.  Keleer,  for  appel- 
lant.   Krmentrout  &  Bubl,  tor  appellee. 

PER  CURIAM.  Tbla  caee  was  rightly  de- 
cided in  the  court  b^ow.  A  datm  tor  tbe 
benefit  of  tbe  exemption  law  need  not  be  In 
writing.  KeUer  t.  Brtdcer,  64  Pft.  St  879. 
It  may  be  made  wltbln  a  reaawable  time 
after  the  d^endant  baa  notice  of  the  writ, 
provided  it  doea  not  delay  the  sale  of  the 
goods  or  the  land  levied  on.  Tbe  jiuUpnent 
is  affirmed. 


In  re  SUNDAY'S  B8TATB. 
Appeal  of  KOLLEB  et  al. 
(Sapreme  Ootirt  of  PennsylTaDta.    March  18, 
1895.) 

WlULS— TS8T*MKSTAKy  IWTBXT— EVIDBKCB. 

Instruments  in  tbe  form  of  jadgment 
notes,  pnyable  one  day  after  date^  drawn  in  fa- 
Tor  of  the  maker's  children,  and  executed  while 
a- will  of  his,  giving  purl  of  his  personal  property 
to  hifl  wife,  was  in  existence,  will  not  be  held 
to  have  been  executed  with  testamentary  intent, 
on  the  testimony  of  H.,  who  wrote  and  witness- 
e<l  them,  that  the  maker  asked  bim  to  keep  them 
till  he  called  for  them,  and,  if  he  did  not  call  for 
them,  to  delirer  them  to  the  parties  in  whose 
fn  vor  they  were  executed  after  bis  death,  and 
that  they  were  not  called  for;  and  on  the  testi- 
mony of  one  of  the  maker's  daughters  that,  about 
a  year  after  the  date  thereof,  he  told  her  "he 
bad  made  out  napera  bo  that  it  would  cover  all 
bis  personal  pronertr  after  his  death  to  go  to  his 
chiliiren,"  and  tnut  he  eaid  H.  had  done  all  bis 
writing  for  seTeral  years,  though  he  did  not  say 
who  wrote  these  papers  or  who  kept  them,  but 
simply  that  they  would  get  them  after  his  death. 

Appeal  from  orphans'  court,  Berks  county. 

In  the  matter  of  the  estate  of  George  Sun- 
day, deceased.  Christiana  Koller  and  othera 
propounded  sereral  Instruments  for  probate 
as  codicils  to  the  will  of  deceased.  Probate 
thereof  was  refused  by  tbe  register  of  wills, 
and  from  a  judgm«it  sustaining  snch  deci- 
sion they  a[^>eal.  Affirmed. 

Tbe  opinion  of  the  court  below  was  as  fol- 
lows: 

"On  the  20th  day  of  August,  1894,  tbe  ap- 
pellants propounded  to  the  register  of  wills, 
for  probate,  as  a  codicil  or  as  codicils  to  tbe 
will  of  tbe  said  George  Sanday,  seveo  paper 
writings,  signed  and  sealed  by  tbe  said 
George  Simc^,  of  which  the  following  are 
copies: 

A. 

•••$2,000.  Hamburg,  Pa.,  July  22,  1891. 
One  day  after  date,  I  promise  to  poy  to  Chris- 
tiana Koller  (wife  of  Jas.  A.  Koller),  or  or- 
der, two  thousand  dollars,  without  defalca- 
tion, for  value  received.  And,  further,  I  do 
hereby  authorize  any  attorney  of  any  court 
of  record  in  Penrsylvaula,  or  elsewhere,  to 
confess  judi^eut  therefor  and  release  er- 
rors; and  I  hereby  also  waive  all  stay  of  ex- 
ecution from  and  after  maturity  of  the  above 
note.  Witness  my  baud  and  seal,  the  day 
and  year  above  written.  [Signed]  Georg 
Sunday.  [L.  B.]  Witness  present:  Sol.  K. 
Iloffman.' 
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B. 

"*?2,000.  Hamburg,  Pa.,  July  22.  1891. 
One  day  after  date,  I  promise  to  pay  to  John 
8.  Sunday,  or  order,  two  thousand  dollars, 
without  defalcation,  for  value  received. 
And,  further,  I  do  hereby  authorize  any  at- 
torney of  any  court  oC  record  in  Pennsylva- 
nia, or  elsewhere,  to  confess  Judgment  Uiere- 
for  and  release  errors;  and  I  hereby  also 
waive  all  stay  of  execution  from  and  after 
maturity  of  the  above  note.  Witness  my 
hand  and  seal,  the  day  and  year  above  writ- 
ten. [Sigued]  Georg  Sunday.  [L.  8.]  Wl^ 
ness  present:   SoL  K.  Hoffman.' 

a 

•"$2,000.  Hamburg,  Pa.,  July  22,  1891. 
Oue  day  after  date,  I  promise  to  pay  to  Lou- 
isa Merkel  (wife  of  Tbos.  D.  Merkel),  or 
order,  two  thousand  dollars,  without  defalca- 
tion, for  value  received.  And,  further,  I  do 
hereby  authorize  any  attorney  of  any  court 
of  record  In  Pennsylvania,  or  elsewhere,  to 
confess  Judgment  th«-efor  and  release  er- 
rors ;  and  1  hereby  also  waive  all  stay  6t 
execution  from  and  after  maturity  of  above 
note.  Witness  niy  hand  and  seal,  the  day 
and  year  above  written.  LSigued]  Georg 
Sunday.  [L.  8.]  Wttness  present:  SoL  K. 
Hoffman.' 

D. 

"'$n00.  Hamburg,  Pa.,  July  22,  1891.  One 
day  after  date,  i  promise  to  pay  to  Annie  Ja- 
coby  (wife  of  Prank  G.  Jacoby),  or  order, 
five  hundred  dollars,  without  defalcation, 
for  value  received.  Aud,  further,  I  do  here- 
by authorize  ony  attorney  of  any  court  of 
record  in  Pennsylvania,  or  elsewhere,  to  con- 
fess Judgment  therefor  and  release  errors; 
and  I  hereby  also  waive  all  stay  of  execution 
from  and  after  maturity  of  the  above  note. 
Witness  my  hand  and  seal,  the  day  and  year 
above  written.  [Signed]  Georg  Sunday.  {L. 
S.]   Witness  present:   Sol,  K.  Hoffman.' 

B. 

'"$500.  Hamburg.  Pa.,  July  22,  1891.  One 
day  after  date  I  promise  to  pay  to  Charles 
L.  HofTman,  or  order,  five  hundred  dollars, 
without  defalcation,  for  value  received.  And, 
further,  I  do  hereby  authorize  any  attorney 
of  any  court  of  record  iu  Fennsylvauia,  or 
elsewhere,  to  confess  Judgment  therefor  and 
release  errors;  and  I  hereby  also  waive  all 
stay  of  execution  from  and  after  maturity 
of  tbe  above  note.  Witness  my  hand  and 
seal,  the  day  and  year  above  written. 
[Signed]  Georg  Sunday.  [L.  SJ  Witness 
presoit:   Sol.  K.  Hoffman.' 

P. 

•"$500.  Hamburg,  Pa.,  July  22, 1891.  One 
day  after  date,  I  promise  to  pay  to  Catharine 
Hoffman,  or  order,  five  hundred  dollars, 
without  defalcation,  for  value  received.  And, 
further,  1  do  hereby  authorize  any  attorney 
of  any  court  of  record  in  Pennsylvania,  or 
elsewhere^  to  confess  Judgment  therefor  and 
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release  errors;  and  I  bei-eby  also  waive  all 
stay  of  ezecntiOD  from  and  after  maturity 
of  the  above  note.  Witness  my  hand  and 
seal,  the  day  and  year  above  written. 
[Signed]  Georg  Sunday.  £Ii.  B.]  Witness 
preaoit:   Sol.  K.  Hoftmao.' 

G. 

"'$500.  Hamburg,  Pa.,  July  22,  1891.  One 
day  after  date,  I  promise  to  pay  to  George 
R.  HofFman,  or  order,  five  hundred  dollars, 
without  defalcation,  for  value  received.  And, 
fui-ther,  I  do  hereby  authorize  any  attorney 
of  any  court  of  record  In  Pennsylvania,  or 
elsewhere,  to  confess  judgment  therefor  and 
release  errors;  and  I  hereby  also  waive  all 
stay  of  execution  from  and  after  maturity 
of  the  above  note.  Witness  my  hand  and 
seal,  the  day  and  year  above  written. 
[Signed]  Georg  Sunday.  [U  S.]  Witness 
present:    Sol.  K.  Herman.' 

"The  register  of  wills  having  declined  to 
admit  the  said  writings  to  probate,  as  a  codi- 
cil or  as  codicils  to  the  will  of  George  Sun- 
day, on  the  ground  that  they  were  not  of 
testamentary  character,  the  proponents  of 
the  writings,  the  payees  therein  named,  took 
this  appeal. 

"George  Sunday,  the  decedent,  died  on  the 
27th  day  of  March,  1803,  leaving,  to  survive 
him,  a  widow,  Cathariue  Sunday,  and  the 
following  issue,  viz. :  (1)  John  S.  Sunday,  a 
son;  (2)  Christiana  Roller,  a  daughter;  ^) 
Louisa  Merkel,  a  daughter;'  (4)  the  children 
of  Mary  HoCtman,  a  deceased  daughter,  viz. 
Charles  L.  Hoffman,  George  R.  Hoffman,  An- 
nie Jacoby,  and  Catharine  Burkhart;  and  (5) 
the  child  of  George  Sunday,  a  deceased  son, 
viz.  Minnie  Christiana  Sunday.  He  had  been 
twice  married,  and  all  of  the  above-named  is- 
sue are  descendants  by  his  first  wife,  who 
died  In  the  year  1866.  About  1868  he  mar- 
ried his  second  wife,  Catharine,  who  surviv- 
ed as  his  widow,  and  who  died  on  the  3d  day 
of  June,  1893,  and  whose  personal  representa- 
tive is  Joel  M.  Hoch,  the  appellee.  George 
Sunday  had  no  issue  by  Catharine,  his  sec- 
ond wife.  He  was  seised  and  possessed  of 
real  and  personal  property.  On  the  20th  day 
of  September,  1878,  he  executed  a  will,  to 
which  appellants  allege  said  writings  are 
codicils,  which  was  admitted  to  probate  on 
the  7th  day  of  April,  1893,  by  which  he  dis- 
posed of  bis  estate,  as  follows:  'Item.  I  give 
and  bequeath  to  Minnie  Christiana  Sunday, 
a  minor  child  of  my  son  George  W.  Sunday, 
deceased,  the  sum  of  one  dollar.  Item.  I 
give  and  bequeath  to  my  wife,  Catharine,  the 
one-third  of  my  personal  estate  absolutely, 
and  tbe  interest  of  the  one-third  of  the  real 
estate  during  her  natural  life.  Item.  All  the 
rest,  residue,  and  remainder  of  my  estate,  real 
and  personal,  of  whatsoever  kind  or  nature 
the  same  may  be  (and  tbe  one-third  of  my 
real  estate  after  the  decease  of  my  wife),  I 
give  and  devise  tbe  same  unto  my  four  chil- 
dren, to  wit,  John  Sunday,  Christiana,  the 
wife  of  James  A.  Koller,  Mary,  the  wife  of 


Jacob  A.  Hoffman,  and  Annie  Louisa,  tlif 
wife  of  Thomas  D.  Meiitel,  share  and  slmiv 
alike,  and  to  their  heirs  and  assigns,  forerer.' 
The  said  will  having  named  no  executor,  &<1- 
mlnlstratlon  eta.  was  granted  to  John 
Sunday,  one  of  the  above-named  childrtL 
who,  on  the  ISth  day  of  April,  IS&i.  filed  hi> 
account  upon  the  personal  estate  of  tbe  ^c^v 
dent,  showing  a  personal  estate  for  distribu- 
tion of  $4,814.81.    The  account  was  calleJ 
for  audit  June  4,  1894,  and  an  adjudicatioD 
I  thereof  filed  August  8,  IS&i.    The  writjais 
I  now  propounded  as  codicils  to  tbe  said  will 
j  of  the  decedent  were  presented  at  the  sail. 

audit  of  the  account  of  the  administrator  c. 
'  t  a.  as  obligations  of  the  decedent,  and  pay- 
I  ment  thereof  demanded;  but  it  appearing 
I  that  the  notes  were  without  oonsldeniUoD. 

and  that  they  had  not  been  delivered  by  tiif 
\  decedent,  the  claims  made  upon  them  verf 
j  disallowed.    They  were  then  presented  to 
j  the  register  pf  wills  for  probate  aB  codicils  fr. 
the  said  will  of  the  decedent,  and  were  r& 
fused  probate  by  him,  as  stated  above,  on  tin- 
ground  that  they  were  not  sbown  to  be  of  ts 
tamentary  character. 

"Have  they  been  proven  to  be  testamen 
tary?    Tbe  writings  themselves  containing 
I  none  of  tbe  features  of  a  testam^tary  &ci, 
extrinsic  evidence  has  been  resorted  to  by 
'  the  proponents  to  show  that,  while  not  b 
I  form  testamentary,  they  were  executed 
I  the*  decedent  with  the  Intention  that  tliej 
should  operate  only  after  his  decease,  and  a» 
codicils  to  bis  will.    The  evld^ce  adduced 
to  prove  them  testamentary  la  as  follows: 
I  Solomon  K.  Hoffman  testified  that  be  is  d 
I  Justice  of  the  peace  at  Hamburg,  this  coqd 
'  ty,  and  that  he  wrote  and  witnessed  tlit< 
I  said  writings  for  the  decedent,  and  tlai 
j  they  were  written  by  him  and  executed  bj 
I  the  decedent  on  the  day  they  bear  dale. 
I  1.  e.  July  22,  1801;  that  the  payees  named 
I  in  the  notes  are  children  and  grandcliil-  j 
dren  of  the  decedent;  that,  on  the  date  o! 
tbe  notes,  tbe  decedent  came  to  his  officf. 
and  asked  hlro  to  write  such  notes,  and  tbai. 
'  when  he  had  written  them,  decedent  sifonl 
[  them,  and  tiiat  he  (the  witness)  signed  a 
i  witness  to  their  execution;  that,  after  tbet 
had  heea  signed  by  tbe  decedent  and  wit- 
nessed by  the  witness,  the  decedent  request- 
ed him  to  'keep  the  notes  until  be  [the  de- 
cedent] called  for  them,  and.  If  he  [the  de-  ; 
cedent]  did  not  call  for  them,'  that  then  b« 
(the  witness)  'should  deliver  them  to  tbe  pa^ 
ties  to  whom  they  were  given,  after  his  [Je 
cedent's]  death';  that  that  was  all  that  itm 
said,  and  that  decedent  never  called  for  tbe 
notes,  and  never  gave  him  (the  witness)  an; 
other  Instructions  In  regard  to  them;  tbJi:. 
about  one  month  after  decedent's  dcatb,  be 
(the  witness)  delivered  the  notes  'to  the  ps"^ 
ties  to  whom  they  were  made,'  as  decedeni 
had  instructed  him;  that  the  decedent  toU 
him  'to  draw  judgment  notes';  that  deif- 
dent  fixed  the  amount  and  time  of  payment' 
as  they  appear  In  tbe  notes;  that  the  de- 
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oedtiut  did  not  tell  tbe  witness  why  he  gave 
tlie  uotea;  that  he  could  not  say  that  Catha- 
rine Sunt^y,  widow  ot  the  decedent,  knew  ot 
tbe  aotea,  and  that  she  did  not  elect  to  take 
imder  the  Intestate  laws;  that  he  never  wrote 
any  other  papers  for  tbe  decedent  fn  which 
the  children  were  Interested.  Christiana  Kel- 
ler testified :  That  she  was  the  daughter  of 
the  decedent,  and  Mves  In  Chester  county. 
That  she  knows  her  father's  handwriting, 
and  tlmt  the  notes  are  signed  by  him.  That 
In  tbe  month  of  June,  1892,  she  visited  her 
fatber,  at  his  bwne  in  Windsor  township; 
and  that  on  the  17th  or  18th  of  tbat  month 
atae  returned  to  her  home,  in  Chester  county. 
That  her  father  drove  her  from  his  home  to 
tlie  railroad  station  at  Hamburg;  and  that, 
on  tbe  way  to  the  station,  h/a,  in  the  coarse 
ot  conversation,  told  ber  that  'be  had  made 
oat  papers  so  that  It  would  cover  all  bis  per- 
sonal property  after  his  death  to  go  to  his 
children.*  That  be  said  'he  thought  tbat  the 
vldow  had  plenty  to  live  on  from  the  income 
of  the  farm,  the  real  estate,  and.  If  she  did 
not,  we  should  see  that  she  would  have  plen- 
ty to  live  on.*  That  'he  said  we  should  di- 
vide the  money  equally  among  the  children, 
whatevo*  the  amount  would  come  to,  if  It 
did  not  reach  the  personal  property;  we 
should  divide  tbe  money  equally  among  us. 
He  said  be  did  not  mean  to  take  any  money 
of  the  real  estate.  He  said  be  wanted  the 
real  estate  tor  her  to  live  on;  she  could  com- 
fortably live  on  that'  That  he  said  Squire 
Hoffman  had  done  all  his  writing  for  several 
jrears;  that  he  wrote  all  his  papers,  but  did 
not  say  tbat  he  had  written  these  papers, 
and  did  not  say  who  kept  tbem.  That  he 
said  they  would  get  tbe  papers  'after  his 
death.'  That  he  did  not  say  what  kind 
of  papers  he  had  made,  but  said,  'I  have 
made  papers.'  That  he  did  not  say  that 
tbe  widow  was  not  to  have  any  of  tbe 
personal  property,  but  did  say  that  the  pa- 
pers 'would  cover  the  personal  property,* 
and  that  she  had  plenty  of  income  oft  the 
rest  That  he  said  'wliat  was  left  of  the 
pei-s(»ial  property  we  were  to  divide  among 
ourselves,  and  see  that  the  widow  had  plen- 
ty to  live  on.*  And  that  be  did  not  say  that 
the  widow  was  not  to  have  any  of  the  per- 
Bonal  property.  The  foregoing  is  all  the 
testimony  submitted  upon  the  question  of 
testamentary  intent  A  number  of  witness^ 
testified  that  the  signatures  to  tbe  notes  were 
in  the  handwriting  of  George  Sunday,  the 
decedent;  and  tbe  payees  named  In  the  notes 
testified  tbat  their  respective  notes  were  de- 
livered to  them  after  the  decedent's  death. 

"In  187B,  thirteen  years  before  tbe  seven 
notes  were  executed  by  the  decedent  he 
made' and  duly  executed  a  will  In  the  usual 
form.  By  It  he  gave  his  wife,  Catharine, 
precisely  what  she  would  have  received  un- 
der the  Intestate  law.  When  he  went  to 
Sfdomon  K.  Hoffmaut  on  July  22,  1881,  to 
have  the  papers  written,  be  told  talm  to  draw 
jodgmMit  notes'  payable  one  day  after  date^ 


and  to  'keep  the  notes  until  he  called  for 
tbem,  and.  If  he  did  not  call  for  them,'  be 
'should  deliver  them  to  the  parties  to  whom 
they  were  given,  after  bis  death.'  It  Is  man- 
ifest from  bis  conduct  tbat  tbe  decedent 
knew  what  be  was  doing  on  the  20th  of  Sep- 
tember, 1S7S,  when  be  made  his  formally  ex- 
ecuted will,  and  on  the  22d  of  July,  1891, 
when  he  directed  tbe  drawing  of,  and  duly 
executed,  tlie  seven  Judgment  notes.  There 
Is  no  ambiguity  or  uncertainty  In  either  act, 
but  on  the  contrary,  each  la  Intelligently 
done  with  its  appropriate  legal  fonnallt>'. 
There  Is  not  a  particle  of  evidence  In  tbe 
case  to  show  that  the  decedent  intended  tbe 
notes  to  be  other  than  what  they  pui-port  to 
be,~obligati<m8  or  evidences  of  Indebtedness; 
and  tliat  they  were  accepted  by  the  payees 
from  Mr.  HofFmau  as  of  tbat  character  Is 
shown  by  tbe  fact  tbat  they  presented  them 
for  payment  at  tbe  distribution  of  the  per- 
sonal estate  of  the  decedent  It  is  quite 
probable  that  the  decedent  thought  It  was 
Immaterial  to  the  validity  of  the  notes  as 
obligations  whether  they  were  delivered  In 
his  lifetime  or  after  bla  decease;  and  there 
Is  nothing  In  his  conduct  which  shows  tbat 
he  Intended  them  to  operate  In  any  other 
way  than  as  Judgment  notes.  While  It  Is 
undoubtedly  true  that  no  particular  form  Is 
necessaiT  to  a  testamentary  act,  yet  ic  ib 
also  true  that  all  acts  are  not  testamentary, 
and  that  where  a  deceden^  has  done  two 
acts,  one  of  which  Is  distinctively  testamen- 
tary In  form,  and  tbe  other  and  later  act  Is 
as  distinctively  nontestamentary  In  form, 
and  Is  couched,  with  strict  technical  proprie- 
ty. In  the  apt  language  of  contract  there 
is  no  reason  for  holding  the  latter  testa- 
mentary, without  clear  proof  of  fraud,  acci- 
dent or  mistake.  In  speaking  of  the  cases 
where  writings  not  In  form  testamentary 
have  been  allowed  to  have  tbat  effect  It  Is 
said  in  1  Williams,  Ex'rs  (Ed.  1877)  141,  that 
'no  case  has  gone  tbe  length  of  deciding  that, 
because  an  Instrument  catmot  operate  In  the 
form  given  It  it  must  operate  as  a  will.  The 
true  principle  to  be  deduced  from  tbe  au- 
thorities appears  to  be  that  If  there  is  proof, 
either  In  the  paper  Itself  or  from  clear  evi- 
dence dehors— First  that  It  was  the  Intention 
of  tbe  writer  of  the  paper  to  convey  tbe  bene- 
fits by  the  instrument  which  would  be  con- 
veyed by  It  If  considered  as  a  will ;  second- 
ly, that  death  was  the  ev«it  that  was  to 
give  effect  to  It,— then,  whatever  may  be  tbe 
form,  it  may  be  admitted  to  probate  aa  tes- 
tamentary. And  there  seems  to  be  this  dis- 
tinction In  the  c<nislderatIon  of  papers  which 
are  In  their  terms  dispositive  and  those  which 
are  of  an  equivocal  character:  Tliat  the  first 
will  be  entitled  to  probate,  unless  they  are 
proved  not  to  have  been  written  anlmo  tee- 
tanti;  whilst  In  the  lattw  [where  tbe  writ- 
ing Is  equivocal]  the  animus  must  be  proved 
by  the  party  claiming  imder  them.*  And.  at 
page  142,  the  author  says:  'But  It  Is  essen- 
tlally  requisite  that  the  Instrument  should  i 
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be  made  to  depend  upon  the  event  of  death, 
as  necessary  to  conBummate  It;  for  where 
the  paper  directs  a  benefit  to  be  conferred 
Inter  tItos,  without  reference,  erpreasly  or 
Impliediy,  to  the  death  of  the  party  confer- 
ring It,  It  cannot  be  eBtabllshed  as  teeta- 
mentary.' 

"The  papers  in  question  here  are  perfectly 
clear,  Intelligible,  and  unambiguous  in  their 
meaning,  and  the  conduct  and  declarations 
of  the  decedent  are  not  inconsistent  with 
them.  They  are  Judgment  notes  which  would 
have  become  effectual  if  delivered  In  his 
lifetime,  and  nothing  which  he  said  or  did 
at  their  execution  denoted  or  Implied  that  he 
did  not  Intend  to  deliver  them  in  his  lifetime, 
or  that  their  operation  was  to  depend  upon, 
and  to  be  postponed  to,  the  event  of  his 
death. 

"The  cases  which  have  been  chiefly  relied 
upon  by  the  appellants  as  Illustrating  the 
supposed  testamentary  character  of  the  notes 
are  Wareham  v.  Sellers,  9  Gill  &  J.  98, 
and  Garey  v.  Dennis,  13  Md.  1.  In  Ware- 
ham  V.  Sellers  the  writing  offered  for  pro- 
bate was  as  follows:  'August  the  12th,  1S36. 
This  will  aertify  that  I  do  asslghn,  and 
gave  all  my  personal  property  unto  George 
Wareham— that  is  to  say,  one  silver  wach, 
one  chest,  one  beaurough,  and  sum  carpen- 
ters* tools,  besides  two  notes  of  hand,  one 
two  hundred  dollars,  and  one  of  eighty-nine 
dollars,  and  eighteen  dollars  book  account. 
Signed  by  me,  in  the  presence  of  Thomas  Sa- 
his 

ter.    Philip  X  Sellers.'    The  proponent  was 

mark 

there  allowed  to  prove  declarations  of  the  de- 
cedent made  at  the  time  of  executing  the  pa- 
per, and  also  the  circumstances  under  which 
It  was  executed.  In  order  to  show  its  testa- 
mentary  character.  The  court  gave  no  rea- 
son for  the  ruling,  but  the  reason  probably 
was  the  rather  equivocal  character  <rf  the 
writing.  The  case  does  not  show  that  the  pa- 
per was  ever  established  as  a  will.  In  Garey 
T.  Dennis  a  father  executed  two  bonds  in  fa- 
vor of  his  sons,  and  delivered  them  to  a  third 
party,  with  directions  'to  take  care  of  them, 
and  deliver  them  to  the  sons  in  case  he  died 
without  a  will.'  Suit  having  been  brought 
upon  the  bonds  against  the  administrator,  to 
enforce  payment  of  them  as  obligations  of  the 
decedent,  it  was  held  that,  not  having  been 
delivered  to  the  sons  by  the  decedent  In  his 
lifetime,  they  were  not  valid  obligations.  The 
court  expressed  the  dictum  that  they  were 
testamentary,  because  they  were  to  operate 
only  in  case  the  father  'died  without  a  wllL' 
Admitting,  for  the  purpose  of  this  case,  that 
the  I>onds  in  Carey  v.  Dennis  would,  if  the 
question  had  been  before  the  court,  have  been 
held  to  be  testamentary,  the  difference  be- 
tween the  fact  there  and  here  is  palpable. 
In  that  case  the  proof  was  'clear'  that  the 
bonds  were  to  operate  only  In  cose  of  the  fa- 
ther's death  witliout  a  will, — in  other  words, 
as  and  in  lieu  of  a  will;  whereas  here  there 


is  no  proof  that  the  notes  were  to  be  in 
way  dependent  for  their  efficacy  upon  ihs 
death  of  the  maker  either  with  or  witboat  i 
wlU.  I  do  not  think  that  tbe  decedent  in- 
tended the  notes  here  to  be  a  part  of  hia  win. 
but.  If  he  did  have  any  sncta  Intent,  it  has  net 
been  proved,  as  the  statute  requires,  by  tiro 
witnesses.  Testamentary  Intent  is  tbe  rerr 
breath  of  life  of  a  will,  and,  of  course,  mutt 
be  established  by  two  witnesses.  In  Hock  t. 
Hock,  6  Serg.  &  B.  47.  Gibson.  J.,  said: 
'Proof  of  execution  must  be  made  by  two  wit- 
nesses, each  of  whom  must  separately  depw 
to  all  facts  necessary  to  complete  the  chain 
of  evidence,  so  that  no  link  In  It  may  depend 
on  the  credibility  of  but  one.  Where  the  evi- 
dence is  positive,  there  can  be  no  dllBculty, 
for  the  witnesses  then  attest  ttie  simple  fin 
of  execution  itself;  but,  where  the  evldenn 
of  one  or  botb  is  dnnimstantial.  each  mast 
make  proof  complete  in  Itself;  so  that.  If  tbt 
act  of  assembly  were  out  of  the  qu^on,  tlie 
case  wonld  be  well  made  out  by  the'  evident 
of  either.  Gtrcnmstantlal  proof  cannot  ttam- 
fore  be  made  by  two  or  more  witnesses  alter- 
nating with  each  other,  as  to  tbe  differeU 
parts  of  the  aggregate  of  circumstances  which 
are  to  make  up  the  necessary  snm  of  proof: 
the  evidence  of  eacta  not  going  to  tbe  whole.' 
In  Combs'  Appeal,  106  Pa.  St  156,  Mr.  Ji» 
tice  Tmnkey  said:  *WtIl8  differ  from  otliei 
iDjstruments,  in  that  two  witnesses  sra  re- 
quired to  authenticate  them.' 

"As  the  notes  contain  no  evidence  of  an  in- 
tention  of  the  decedent  that  their  operation 
should  be  dependent  upon  the  event  of  his 
death,  such  testamentary  lntentl<m  muEt  be 
proved  aliunde,  by  the  testimony  of  two  wit- 
nesses. There  is  but  one  witness,  Solomon  E. 
Hoffman,  who  testifies  to  any  declarations  of 
the  decedent  which  certainly  relate  to  tbe 
notes;  the  testimony  of  Mrs.  KoUer  befi^  so 
general  sb  not  necessarily  to  apply  to  them. 
She  testifies  that  her  father  did  not  say  tint 
Hoffman  had  written  the  papers  of  which  Ik 
spoke  to  her,  and  did  not  say  Hoffman  bid 
them;  that  her  father  did  not  say  what  kind 
of  papers  Hoffman  had  made,  but  said.  '1 
have  made  papers';  that  he  did  not  say  ttist 
tbe  widow  was  not  to  have  any  oC  tbe  pnfoQ- 
fll  property,  but  did  say  that  the  pnpfn 
"would  cover  the  personal  property,'  aotl  thai 
tiie  widow  had  plenty  of  Income  off  the  rest: 
and  tbat  he  said  that  what  was  left  of  the 
personal  propei"ty  the  children  were  to  dividi 
among  tbemaelves,  and  to  see  that  tbe  widow 
had  plenty  to  live  on.  I  do  not  see  In  the  tes- 
timony of  Solomon  K.  Hoffman  any  sadsRtf- 
tory  evidence  that  the  decedent  tntoided  that 
the  operation  of  the  notes  should  depend  ni>- 
on  the  fact  of  his  death;  and  in  this  respect 
Mrs.  KoUer's  testimony  Is  equally  deflcient 
Besides,  tbe  declarations  of  the  decedent  ta 
Mrs.  Koller  were  so  general  that  they  neither 
identified  nor  sufficiently  described  tlie  pa- 
pers to  which  he  referred;  and  there  Is  nMh- 
Ing  In  his  declarations  to  her  not  consistiat 
with  the  writings  them^elTes,  regarded  mere- 
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I7  as  Judgment  notes.  Catharine  Bnnctay,  the 
widow,  bad  lived  with  her  husband,  the  de- 
cedent, for  25  years.  His  will,  which  was 
piured  before  her  death,  gave  her  precisely 
wbat  she  would  have  received  If  he  had  died 
tntMtate.  She  seems  to  have  known  nothing 
of  tbeae  notes  when  she  died,  and  appears  to 
hare  bad  no  motive  to  refuse  to  take  under 
tbe  will,  and  to  elect  to  take  under  the  intes- 
tate law.  If  these  notes  are  established  as 
codfciia  to  tbe  will  of  the  decedent,  her  In- 
tereflt  In  the  personal  estate  will  be  most  ma- 
terially affected.  With  snch  a  result  flowing 
from  a  decision  admitting  the  notes  to  pro- 
bate as  testamentary,  the  evidence  of  thetr 
testamentary  character  shonld  be  clear. 

"1  do  not  think  that  the  evidence  submitted 
to  prove  the  notes  testamentary  Is  sufficient 
for  the  purpose,  and  the  decision  of  the  reg- 
ister of  wills  refusing  to  admit  them  to  pro- 
bate as  codldls  to  the  will  of  George  Sunday 
is  therefore  affirmed;  and  the  appeal  of  the 
proponents  Is  dlsmlased;  tiie  an>ellant8  to 
pay  the  costs." 

D.  Nicholas  Schaeffer  and  Cyrus  Q.  Derr, 
for  appellants.    James  H.  Marx,  for  appellee. 

PER  CURIAM.  The  questions  on  which 
tbls  case  depends  have  been  treated  by  the 
learned  Judge  of  tiie  court  below  with  so 
mach  thoroughness  and  clearness  that  we  af- 
Am  tbe  Judgment  on  his  opinion.  We  concur 
folly  in  his  conclusions,  and  in  the  process  of 
reasoning     which  he  has  reached  them. 


CITY  OF  READING  v.  REINER. 
(Supreme  Court  of  Pennsylvania.    March  18, 
1S85.) 

DbTECTIVB  SiDRWALK  —  JUOOMENT  AOAINBT  CiTT 
— LUBILITI  OF  ABUTTIXG  PllOPBKTY  OwNBR, 

A  lot  owner  is  liable  to  a  city  for  the 
imoant  of  a  judRmeDt  paid  by  it  and  obtained 
by  a  person  who  fell  into  an  unguarded  area  in 
tbeaiilewalk  in  front  of  eucb  lot,  while  it  waa  in 
possession  of  a  tenant,  though  such  tenant  is  also 
liable  where  tbe  area  was  in  the  same  condition 
at  tbe  dme  of  tbe  injury  aa  at  the  time  the  ten- 
ant toolc  posseasion. 

Appeal  from  court  of  common  pleas,  Bei-ks 
county;  James  N.  Ermentront,  Judge. 

Action  by  the  dty  of  Reading  against 
Catharine  Reiner  to  recover  the  amount  of 
a  Judgment  paid  by  plaintiff,  obtained 
against  it  by  Henry  F.  McNemey  in  an  ac- 
tion for  Injuries  caused  by  falling  into  an 
unguarded  area  in  the  sidewalk  in  front  of 
defendant's  premises.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  At&rmed. 

Tbe  opinion  of  the  trial  court  Is  as  follows 
(Ermentront,  P.  J.): 

"At  the  trial  tbe  defendant  presented,  inter 
tlia,  two  points,  which  were  reserved.  They 
ue  aa  follows:  (1)  That  under  the  evidence 
of  the  plaintiff  the  verdict  must  be  for  the 
defendant;  <2)  that  under  all  the  evidence  in 
the  case  the  verdict  must  be  for  the  defend- 
•oL  From  AprU  1, 1£90,  to  April  1, 1802,  the 


property  known  as  'Harugari  Ball,'  No.  48 
South  Sltth  street.  Heading,  was  leased  to 
one  Thomas  Tracey,  who  carried  on  the 
saloon  business  there.  On  the  night  of  Sep- 
tonber  19,  1880,  Mc^erney,  coming  out  of 
tbe  saloon,  fdJ  Into  an  areaway  extending  In- 
to the  sidewalk  belonging  to  tbe  property, 
was  injured,  brought  suit  against  tbe  city, 
and  recovered  damages.  The  proceedings  in 
this  court,  upon  appeal  to  the  supreme  court, 
were  affirmed.  See  case  of  McNeruey  v.  City 
of  Reading,  150  Pa.  St.  6U,  25  Atl.  57.  The 
city,  In  the  present  action,  in  reimbursement, 
seeks  to  recover  from  tbe  defendant  the 
amount  which  the  city  was  compelled  to  pay. 

"It  is  contended  there  can  be  no  recovery, 
because  of  the  lease  to  Thomas  Tracey,  and 
his  posswioQ  thereunder;  that  It  was  his 
duty,  and  not  that  of  Catharine  Reiner,  to 
have  closed  tbe  areaway,  and  kept  It  closed 
when  not  in  use;  that  it  was  reasonable  and 
practicable  for  Tracey  to  have  temporarily, 
during  his  tenancy,  covered  and  guarded  tbe 
areaway  by  means  of  a  loose  slat  door,  hur- 
dle, or  otber  device;  that  by  tbe  exercise  of 
ordinary  caution  on  bis  part  It  could  have 
been  kept  closed  when  not  in  use;  that  It  was 
his  duty  to  do  so;  and  that  tbe  owner  of  the 
property,  having  so  leased  to  Tracey,  canuut 
be  held  responsible.  It  Is  clearly  shown  and 
admitted  that  Catharine  Reiner  had  notice 
of  the  pendency  of  tbe  action  against  the 
ntoniclpaltty,  and  could  tiave  defended  it 
Therefore,  in  accordance  with  the  doctrine 
of  Brookvllle  Borough  v.  Arthurs,  130  Pa, 
St  501.  18  AtL  1076,  she  is  held  to  be  con- 
cluded as  to  the  existence  of  the  defect  or 
nuisance,  as  to  the  liability  of  the  corporation 
to  the  plaintiff  In  cwsequence  thereof,  and 
as  to  the  amount  of  damages  tbe  Injury  bad 
occasioned.  But  she  Is  not  estopped  from 
showing  that  she  was  not  under  obligation 
to  keep  tbe  street  in  safe  condition,  and  that 
It  was  not  through  her  fault  that  the  acci- 
dent liappened.  Was  she,  then,  under  the  ad- 
mitted facts  of  this  case,  legally  liable  to 
keep  the  areaway  In  safe  condition?  By  tbe 
will  of  John  B.  Reiner  the  property  was  de- 
vised to  her  absolutely.  Being  tbus  abso- 
lute owner,  she  leased  to  Tracey,  and  tbe  re- 
lation of  herself  to  Thomas  Tracey  was  that 
of  landlord  and  tenant  For  y^rs  previous 
to  the  creation  of  this  tenancy,  and  at  tbe 
time  of  its  creation,  when  Tracey  was  placed 
In  possession,  and  up  to  tbe  time  of  the  ac- 
cident complained  of,  the  areaway  was  in 
precisely  the  same  condition.  In  other  words. 
It  is  not  a  question  of  repair,  but  It  Is  a  ques- 
tion of  (MTlglnal  construction,  and  the  original 
ccmstructlon  loelng  permitted  to  continue. 
The  erection  or  maintenance  of  a  guard  rail, 
loose  slat  door,  hurdle,  or  otber  device,  is  not 
a  matter  of  repair  falling  upon  tbe  tenant 
in  the  absence  of  an  agreement  to  the  con- 
trary. 'Repair'  means  to  restwe  to  sound 
and  good  condition  after  injury  or  partial 
destruction.  Pittsburg  &  B.  P.  R.  Co.  v.  City 
of  Pittsburg,  80  Pa.  St  72.   To  Kpatr  a  . 
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building  1b  to  replace  It  as  It  was,  or  to 
restore  after  Injury  or  dilapidation.  Dong- 
lass  T.  €!om.,  2  Rawle,  284  lu  Bears  t. 
Ambler,  9  Pa.  St  198,  the  tenant  in  posses- 
sion was  beid  liable  for  an  injury  resulting 
tmta  the  grate  over  a  rault  under  the  high- 
v.aj  in  front  of  bis  premises  being  out  of 
repair,  the  law  of  the  case  being  thus  stated 
by  Justice  Rogers:  'A  tenant  or  occuplK-  is 
always  liable  for  an  injury  caused  by  bia 
ncA,'lect,  irrespective  of  any  contract  between 
him  and  the  landlord  or  owner  of  the  prop- 
erty. So  far  as  the  public  is  concerned,  It 
is  notbtng  to  tbem  who  may  be  ultimately 
liable  for  repairs.  It  la  the  duty  of  the  ten- 
ant or  occupier,  in  the  first  lostance,  to  lieep 
the  ways  in  such  order  as  not  to  endanger 
others,  whatever  may  be  his  agreement  with 
the  landlord  or  owner  of  the  premises.  In 
the  absence  of  any  contract  to  the  contrary, 
the  tenant  is  bound  to  keep  the  premlsea  In 
repair.  The  tenant  always  Is— the  landlord 
may,  under  peculiar  circumstances,  be— lia- 
ble for  an  Injury  sustained  by  a  third  [>er8on, 
arising  from  negligence.  It  may  be  remark- 
ed that  when  the  landlord  leased  the  premis- 
es the  grate  was  In  good  repair.  See  re- 
marks  of  trial  Judge.'  In  the  case  of  Payne 
T.  Rogers,  2  H.  BL  349,  cited  by  the  supreme 
court  in  support  of  their  ruling,  there  was  a 
verdict  for  plaintiff  against  the  defendant 
as  the  owner  of  a  bouse  in  the  occupancy 
of  one  Platt,his  tenant  for  an  injury  sustain- 
ed by  the  plaintiff  by  his  leg  slipping  through 
a  hole  in  the  foot  pavement  Into  a  vault  or 
cellar,  owing  to  some  plates  or  bars  which 
went  under  the  pavement  being  out  of  re- 
pair. It  was  urged  the  action  ought  to  have 
been  brought  against  the  actual  occupier  of 
the  house.  It  appeared,  however,  that  there 
was  evidence  given  of  repair  actually  done 
by  the  landlord,  and  It  was  held  that  where 
It  la  shown  It  was  the  landlord's  duty,  under 
an  agreement,  to  repair,  there  the  landlord 
was  liable  as  well  as  the  tenant  The  case 
of  Conpland  v.  Hardlngham,  3  Camp.  3&8, 
cited  by  counsel  for  the  defendant,  is  also 
referred  to,  wherein  it  was  held  that  It  la 
universally  the  duty  of  the  occupier  of  a 
house  having  an  area  fronting  a  public  street 
so  to  fence  It  as  to  make  it  safe  to  passen- 
gers, and,  although  the  premises  had  been 
exactly  In  the  same  situation  as  far  back  as 
could  be  remembered,— many  years  before 
tbe  tenant  was  in  possession,— It  was  held 
tliat  however  long  the  premises  might  have 
been  in  this  situation,  as  soon  as  the  traant 
took  possesslixi  of  them  he  was  bound  to 
guard  against  the  danger  to  which  the  pub- 
lic had  been  before  exposed,  and  that  he  was 
liable  for  tbe  consequences  of  bavlng  neglect- 
ed to  do  so  in  the  same  manner  as  If  he  hlm- 
sdf  had  originated  tlie  nuisance.  Bat  the 
case  nowhere  exempts  tbe  landlord  from  lia- 
bility, and  therefore  it  is  In  strict  accord 
with  Bears  v.  Ambler,  supra,  and  the  gen- 
eral current  of  authorities,  that  ao  for  as 
the  public  la  concerned,  it  is  nothing  to  tbem 


who  may  be  ultimately  liable  for  repairs; 
that  in  a  case  of  the  present  character,  ttw 
tenant  occupier  as  well  as  the  dty  are  equal- 
ly liable  to  be  proceeded  agalnat,  just  as  iba 
citizen  injured  may  {refer. 

"The  unguarded  areaway  nuisance  havins 
existed  at  tbe  time  of  the  lease,  the  landlord 
cannot  get  rid  of  ber  liablll^.  We  have  u 
llluBtratlon  of  this  principle  of  law  in  Knatu^ 
V.  Brua,  107  Pa.  St  85;  Fow  v.  Roberts,  1(« 
Pa.  St  489;  Wunder  v.  McLean,  13i  Pa.  Sl 
334,  19  Atl.  749,— wherein  it  was  held  that: 
'An  owner  of  property  cannot  escape  lia- 
bility for  an  existing  nuisance  thereon  by  de- 
mising it  to  a  tenant  and  putting  him  In  pos- 
session. Such  liability  will  not  take  tbe  place 
of,  nor  in  any  manner  affect  that  of  the  land- 
lord. ForauulsancetpadwelUngtm  adjoinln; 
property,  arising  in  consequence  of  leaka^ 
from  a  cesspool  on  demised  premises,  tbe  laod- 
lord  will  be  responsible  In  damages,  when  the 
leakage  was  caused  by  Its  improper  construc- 
tion, or  by  a  defective  condition,  tbroash 
lack  of  repairs.  In  existence  at  the  time  tlie 
tenant  took  possession.'  In  Fow  v.  Itobens. 
108  Pa.  St  491,  it  was  said:  We  do  not 
doubt  but  that  in  the  absence  of  an  agree- 
ment to  repair,  the  landlord  is  not  liable  to 
a  third  party  for  a  nuisance  resulting  frou 
dilapidation  In  the  leasehold  premises  whU.<it 
in  the  possession  of  a  tenant  To  make  the 
lessor  so  liable,  the  effect  must  be  one  that 
arises  necessarily  from  a  continuance  of  a 
use  of  the  property  as  it  was  when  the  teu- 
ant  took  possession  of  It  But  the  converse 
of  this  proposition  la  also  true.  If  tbe  prem- 
ises are  so  constructed,  or  in  such  a  condi- 
tion, that  the  continuation  of  their  use  by 
the  tenant  must  result  In  a  nuisance  to  a 
third  person,  and  a  nuisance  does  so  result, 
the  landlord  is  liable.*  If  we  understand  tbe 
case  of  Brookvllle  Borough  v.  Arthurs,  152 
Pa.  St.  334,  25  Atl.  551,  rightly,  the  questloo 
sought  to  be  raised  by  the  defendant  Is  ex- 
pressly ruled  against  her.  The  report  of  the 
case  shows  (page  335,  152  Pa.  St.,  and  pafre 
551,  25  AtL)  the  court  below  refused  to  ad- 
mit evidence  that  the  defendant  {tbe  owner) 
was  not  in  possession  of  the  property,  but 
that  it  was  leased  to  another,  and  that  the 
sidewalk  was  In  good  condition  at  date  of 
lease.  The  action  of  tbe  court  being  as- 
signed for  error,  the  supreme  court  said: 
'We  are  not  prepared  to  say  there  is  any  er- 
ror in  either  of  tbem.  There  appears  to  be 
no  error  In  the  record  that  requires  a  re- 
versal of  the  Judgment;*  and  the  verdict  be- 
low against  the  property  oymee  was  affirmed. 
Defendant  refers  t6  tbe  case  of  Schott  v. 
Harvey,  105  Pa.  8t  222.  We  do  not  see  how 
tbls  applies  to  the  case  under  dlscosslon.  It 
Involved  the  intopretatlon  of  the  act  of  June 
U,  1879,  making  It  the  duty  of  ownns  or 
managers  of  manufactories  <a  tbe  owners  or 
landlords  of  tenement  houses  to  provide  per> 
manent  fire-escapes,  etc,  and  Imposing  a  pen- 
alty of  9800  for  fftilure  to  comply  with  the 
provisions  of  the  act  Tpa  actual  owner  In 
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fee  had  leased  the  factOET  to  a  tenant  Tb9 
supreme  conrt  heid  that  by  the  word  'owner* 
they  Intended  such  an  owner  as  la  In  the 
l>os8esslon  and  occupancy  of  the  premises, 
vvlio  has  the  Immediate  dominion  and  control 
over  it,  and  the  manner  of  whose  use  of  It 
luakes  a  fire-eecape  necessary;  that  the  act 
was  la  the  di«]unctlTe,  the  duty  being  impos- 
ed npon  the  owner  or  landlord;  that  a  rea- 
sonable construction  would  seem  to  be  that 
it  was  Intended  to  reach  the  person  In  pos- 
:$e^ion  with  a  power  of  control;  that  a  fac-  ' 
tory  is  something  more  than  a  building;  and  : 
that  the  duty  attached  clearly  to  the  occu-  j 
itant  in  pofls^lou,  who  places  the  operatives  \ 
In  a  position  of  dang^,  and  enjoys  the  bene-  I 
tit  of  their  services.  We  therefore  have  come  ! 
to  the  conclusion  tliat,  Inasmuch  as  the  de- 
fective areaway  was  in  existence  at  and  be- 
fore the  time  when  the  landlord,  defendant, 
made  her  lease  to  Tracey,  continuing  un- 
chan^ed  to  the  time  of  the  accident,  the  land- 
lord cannot  escape  her  obligation  and  liabili- 
ty in  the  case.    Rule  for  new  trial  Is  dis- 
charged.   Rule  for  Judgment  non  obstante 
v^edicto  in  behalf  of  the  defendant  is  dis- 
charged, and  Judgment  is  directed  to  be  en- 
tered In  favor  of  the  plaiotlfT  upon  the  ver^ 
Uict." 

R^er  &  Snyder  and  Gyms  G.  Derr,  for  ap- 
iwllnnt.  William  J.  Rourke,  Olty  BoL,  for  ap- 
pellee. 

FER  CURIAM.  The  dangerous  character 
uf  the  areaway  extending  into  the  sidewalk 
In  front  of  the  defendant's  premises  was  set- 
tled in  McNerney  v.  City  of  Reading,  150  Pa. 
St.  611,  25  Atl.  57.  McNerney,  who  was  in- 
jured by  falling  Into  the  areaway,  recovered 
damages  for  hia  injury  from  the  city  In  that 
case.  The  dty  now  seeks  reimbursement 
from  the  owner  of  the  property.  The  build- 
ing with  the  unguarded  opening  In  the  side- 
walk was  built  by  her  predecessor  In  title, 
and  was  In  the  actual  possession  of  a  tenant 
at  the  time  the  Injury  happened.  It  la  prob- 
able the  city  could  have  recovered  from  the 
tenant  in  possession,  but  the  owner  Is  also 
liable,  as  la  well  shovm  by  the  learned  Judge 
of  the  court  below;  and  we  affirm  this  Judg- 
ment u|)on  his  opinion  given  upon  the  dis- 
position of  the  motion  for  Judgment  non 
obstante  on  the  points  reserved. 


CITY  OF  READING  v.  BITTING. 
(Supreme  Oourt  of  Penosxlvania.    March  18, 
1S05.) 

MnmciPili  Corporations — Liokkse  or  Hilk 
Wagoss. 

Act  Hay  28, 1889,  art.  5,  8  8,  whidb  coo- 
fen  on  cities  of  the  third  claaa  power  to  collect 
a  license  tax.  Inter  alia,  on  draprs,  hacks,  car- 
riages, and  other  vehicles  used  m  the  city  for 
Ure,  does  not  empower  a  dty  of  inch  class  to 
diarxe  a  license  on  milk  inigona,  under  an  ordi- 
nanoe  which  does  not  profess  to  be  an  exercise 
of  the  police  power  of  the  atate  for  the  regula- 
tioa  of  trade  in  milk. 


Appeal  fyom  conrt  of  common  picas*  Berlu 

county. 

Action  by  the  city  of  Reading  against  John 
H.  Blttiug  to  recover  a  license  on  defendant'* 
milk  wagon.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Affirmed. 

William  J.  Rourke,  City  Sol.,  for  appellant 
Henry  O.  G.  Reber,  for  appellee. 

PER  CURIAM.  The  ordinance  under 
which  the  city  seeks  to  collect  a  license  for 
the  defendant's  milk  wagon  does  not  profess 
to  be  an  exercise  of  the  police  power  for  the 
regulation  of  the  trade  In  milk.  Its  title  Is 
"An  ordinance  authorizing  and  providing  for 
the  levy  and  collection  of  license  taxes  within 
the  city  of  Reading."  The  authority  la  claim- 
ed under  the  act  of  May  23,  1889,  which,  in 
article  5,  I  8,  confers  on  cities  of  the  third 
class  the  power  to  collect  a  llcenae  tax,  Inter 
alia,  on  drays,  hacks,  carriages,  omnibuses, 
carts,  wagons,  street-railway  cars,  and  other 
vehicles  used  In  the  city  for  hire  or  pay. 
We  do  not  think  the  delivery  wagon  of  the 
baker,  the  butcher,  the  dry-goods  dealer,  or 
the  milkman  Is  within  the  purview  of  this 
statute.  The  conrt  below  was  right,  there- 
fore, in  holding  that  the  defendant  was  not 
liable  for  the  license  Imposed  by  the  city  up- 
on the  wBg<m  he  used  in  ddlrerlng  milk  to 
his  customers;  and  the  Judgment  Is  now  af- 
firmed. 


In  re  BOYER'S  BSTATB. 
(Supreme  Court  of  Pennsylvania.    Uardi  ll. 

1895.) 

Will  Contest— Mental  Incapacitt — Dbhul  of 
lasDE — Wben  Pboper. 
In  a  win  contest  based  on  mental  inca- 
pacity, it  appeared  that  the  will  was  made  2^ 
years  before  testator  died,  when  he  was  86  years 
old;  that  for  several  years  he  was  afflicted  with 
rheumatism,  and  for  six  years  before  he  died, 
by  reason  of  a  fall,  which  contestanta  claimed 
^as  caused  by  paralysis,  he  was  confined  to  his 
bed;  and  that  his  legs  were  contorted,  ami  bis 
hands  almost  uselpss.  The  evidence  for  contest- 
ants was  to  the  effect  that  after  the  fall  he  was 
subject  to  "flii^tiness,"  delusions,  or  temporary 
"mental  aberration,"  occurring  during  the  first 
two  years  as  often  as  once  a  week,  and  lasting, 
in  the  longest  instance,  18  hours,  but  was  indefi- 
nite as  to  the  frequmcy  of  the  occurrence  of  such 
condition  after  that  time;  and  all  the  persons 
who  testified  to  such  facts,  during  the  same  peri- 
od  made  with  him  contracts,  settlements  of  long 
business  transactions,  of  services  under  him,  ana 
of  the  purchase  of  property,  for  which  thev  re- 
ceived their  pay  directly  from  him.  A  physi- 
cian, who  never  saw  him,  testified  that  such  bod- 
ily sutEering  as  testator  endured  would  weaken 
his  mental  powers;  that  his  hallucinations  evi- 
denced mental  aberration;  and  that  a  continuity 
of  them  would  render  him  nnSt  to  do  business 
or  make  a  will.  It  did  not  appear  that  the  will 
was  unjust.  Hdd,  that  an  issue  was  properly 
denied. 

Appeal  from  orphans*  court,  Schuylkill 
county. 

Petition  by  Jacob  Boyer  and  Stephen  Gren- 
slinger  for  an  order  requiring  executors  ol 
the  estatt)  of  Benjamin  Boyer,  deceased,  audj 
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bia  helra  and  derlaees,  to  show  cause  why 

the  will  of  the  decedent  should  not  be  set 
aside.  From  a  judgment  refusing  an  Issue, 
Jacob  Boyer  appeals.  AfiVrmed. 

The  opinion  of  the  trial  court  was  as  fol- 
lowa  (Weidman,  J.): 

"This  Is  an  appeal  from  the  register's  deci- 
sion, refusing  to  certify  an  Issue  to  deter- 
miue  the  testamentary  capacity  of  the  tes- 
tator. ,  The  petition  was  filed  by  the  tes- 
tator's son,  Jacob  Boyer,  and  hla  son-in-law, 
Stephen  Grensllnger,  averring  undue  In- 
fluence and  a  want  of  testamentary  capacity. 
Voluminous  testimony  was  heard  by  the  reg- 
ister, and  the  petition  refused.  The  will  Is 
dated  July  9, 1890.  Testator  died  at  the  age 
of  88,  on  January  14,  1893.  The  will  was 
admitted  to  probate  on  January  20,  1893. 
The  testimony  shows  that  for  many  years 
prior  to  his  death  the  teatatcw  had  suffered 
to  such  an  extent  from  rheumatism  that  he 
was  obliged  to  use  two  canes  to  support  him- 
self In  walking,  and  that  for  six  years  prior 
to  his  death,  by  reason  of  a  fall,  he  was 
confined  to  his  bed,  requiring  the  constant 
attendance  of  a  nurse.  His  lower  limbs  were 
contorted,  and  bis  hands  were  almost  use- 
less. 

"Stephen  Grensllnger,  his  son-in-law,  testi- 
fies that  he  knew  testator  about  33  years,  and 
that  about  6  years  before  his  death  he  was 
stricken  with  paralysis,  and  that  after  that 
'his  thoug:bts  were  not  any  more  as  they  had 
been  before.'  He  says  that  he  attended  him 
at  that  time  with  Jacob  Boyw  and  Edward 
Alspach,  and  was  there  frequently  after- 
wards. That  one  time  be  said,  'Kill  me;  I 
will  give  you  the  value  oC  all  I  have.'  'Often 
he  said,  "They  are  here  on  the  fields;  they 
throw  the  rails  around  for  me."  *  That  Als- 
pach (a  legatee)  told  him  In  1890,  at  Or- 
wlgaburg,  before  the  will  was  made,  'If  the 
old  man  will  make  bis  will  as  I  want  it,  I 
will  do  everything  for  nothing.'  The  tallt 
about  throwing  the  rails  around  'was  In  1888 
or  1839  to  1890.'  'He  said,  "The  Gypsies 
are  here;  they  are  throwing  my  rails  away, 
and  are  digging  up  my  land,  and  I  notified 
them  often,  but  they  will  not  stop." '  "Was 
there  in  1889  and  1890.  'You  could  talk  a 
few  words  with  him  that  were  correct,  and 
the  rest  of  the  time  you  could  not.'  Was 
there  again  In  1892,  'Then  you  could  talk 
one  sensible  word  with  him,  and  then  the 
rest  was  all  about  digging  up  the  land  and 
building  a  town  there.'  After  he  was  sick 
be  never  taliped  about  what  laud  he  had; 
but  he  sold  Jacob  Boyer  two  fields  before 
this  will  was  made,  and  Jake  paid  him  for 
it,  and  had  the  deed,  and  yet  he  gave  it 
away  again  in  his  will.  He  made  a  will  15 
or  18  years  ago,  while  the  old  lady  was  still 
Mvlng;  made  six  wills  altogether.  It  Is  wit- 
ness' opinion  that  for  six  years  testator  was 
not  fit  to  make  a  will.  Witness  admits  that 
testator  p^d  him  $850.  On  cross-examina- 
tion he  admits  that  he  was  only  once  or 
twice  at  testator's  bouse  within  six  years, 


though  living  within  2^  mDet.  One  of  tiieie 
occasions  was  in  the  fall  of  1S92.  At  first 
be  said  that  the  old  man  sent  for  him,  ai^ 
afterwards  admits  that  be  does  not  know 
whetbo*  the  old  man  sent  ft>r  him  or  not 
He  also  admits  that  In  the  24  or  25  years 
that  his  wife  bad  the  fS50  no  Interest  wm 
paid.  He  further  admits  that  he  also  had 
borrowed  $500  at  anotho:  time,  and  claimg 
to  hare  paid  that  off  in  a  settlement.  He 
states  that  this  settlement  was  made  b; 
'Squire  Boyer,  who  is  dead.  In  the  preseim 
of  Jacob  Boyer,  Charles  Arnold,  and  the  old 
man;  that  Boyer  did  ail  the  reckoning  am! 
counted  the  money  on  the  foot  of  the  bed. 
in  the  presence  of  the  old  man;  that  this 
settlement  was  made  by  a  small  payment 
In  cash,  and  allowing  him  credit  for  ser^ces 
rendered  to  the  old  man  during  30  years 
or  more.  He  states  that  he  duiinfr  the  old 
man's  lifetime  consulted  counsel  about  hav- 
ing some  one  appointed  to  take  care  of  his 
business.  Nev^  said  he  was  crazy.  At  so- 
other time,  in  February,  1891.  he  started  a 
suit  for  this  purpose.  He  states  that  Jacob 
Boyer  bonght  two  pieces  of  land  from  the 
old  man.  For  the  first  he  agreed  to  par 
?1,500  in  IB  years;  for  the  second  (16  acre?:-. 
?450.  He  objected  to  the  price  of  $22,  ami 
finally  he  (witness)  told  Boyer  he  would  be 
satisfied  with  $30  If  the  other  heirs  were. 
Boyer  was  to  keep  the  deed  until  the  land 
was  paid  for. 

"William  L.  Stroose  worked  for  the  oM 
man  a  great  deal  from  1885  to  1891.  The 
first  nurse  that  they  had  was  Bill  Helsa-,  for 
two  years;  then  Charlie  Arnold.  Witness  jdow- 
ed  for  him.  One  day  the  old  man  looked  cat 
of  the  window,  when  Heiser  and  the  wit- 
ness were  sitting  there,  and  said:  'Up  there 
they  are  throwing  down  the  fence  for  me. 
If  I  could  holler,  I  would  holler  to  them.' 
Then  Bill  Heiser  said,  'The  fence  maker  is 
here;  he  will  make  the  fence  again.*  A  few 
days  afterwards  I  was  there  again,  and  he 
said,  'Up  there  they  are  with  two  teams  in 
my  field,  and  are  hauling  com  fodder  out  of 
it.'  Then  Heiser  said,  'Just  let  them  hauL' 
'This  Is  only  a  short  time  he  would  talk  tlut 
way,  and  then  he  would  talk  right  agaiD.* 
'Q.  Was  this  often  that  he  talked  this  way? 
A.  It  was  not  Just  so  VM-y  often  that  he  talk- 
ed that  way  to  me,  but  It  was  afterward* 
when  I  was  there  again.  Q.  What  then? 
A.  That  he  said  I  should  go  but  to  the  ham 
and  nail  fast  the  boards  at  the  gable  end, 
that  the  cows  were  going  In.  Then  he  look- 
ed out  of  the  window,  and  I  went  l)ack,  and 
walked  behind  the  bam,  and  stood  there  a 
little  while,  and  come  back  again.  There 
were  none  loose.  And  then  he  said,  "Well, 
have  you  got  them  fast?";  and  I  saidL  "Xo. 
there  were  none  loose";  and  he  looked  out 
again,  and  said,  "Yes,  they  were";  and  he 
got  cross  at  me,  and  I  said,  **Well,  ther 
were  not  loose";  and  he  said,  "Yes,  tbey  are 
loose."  Then  I  did  not  say  anjrthing  more, 
and  he  talked  rational' aj^n.  It  was  his 
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Id«a  that  the  cows  would  tomble  Into  the 
Imra.    This  was  In  1S89.    In  1890  he  relat- 
e«1  to  witness  cooTersatlon  that  he  had  had. 
Tben  I  told  him,  "Father,  I  was  along;  I 
li«ard  this";  and  then  he  said,  "Oh,  well,  I 
am  so  short  In  my  memory."    Q.  How  did 
he  r^te  It?  Did  he  relate  It  r^ht  or  wrong, 
— ^ihe  conrersation?   A.  He  related  It  pretty 
nearly  as  the  conv^Batlon  had  taken  place, 
only  that  he  did  not  remember  any  more  that 
I  had  been  along.'  He  was  ashed  whether. 
In  his  opinion,  the  old  man  was  fit  to  make 
a.  will.    His  answer  was:   'That  Is  pretty 
tiard  to  say,  but  If  I  should  give  a  judgment 
I  wonid  bare  to  say  that  he  was  too  short 
in  bla  memory.    He  could  not  put  bis  things 
topether.    He  talked  bo  short  that  be  could 
not  put  them  together.'    On  his  cross-ex- 
azDlnaHon  this  witness  admits  that  the  old 
man  employed  him,  and  made  bis  own  bar- 
grain,  and  that  be  was  sound  enough  until 
IbeO.    He  did  no>t  remember  seeing  Grenslln- 
fnr  there  In  1889  or  1890.    The  old  man 
himself  paid  him  hts  wages,  and  In  1888  or 
1888  sold  witness  a  wagon  and  some  trees, 
— the  last  may  have  been  In  1890.    *Q.  He 
-vronld  not  haTO  me  und»Btand  and  swear 
liere  tliat  he  waa  making  a  bargain  with  an 
Insane  man  or  a  lunatic?    A.  I  would  not 
swear  he  did  not  hare  bis  senses;  his  senses 
were  good  enough  to  talk  with  him  about  this 
wt>od.    Q.  When  you  say  that  you  Judged 
that  be  was  not  fit  to  make  a  will  hecanse 
he  tailed  about  the  fence  being  torn  down 
and  aboat  pet^  plowing  bfa  land,  yon  mean 
that  at  the  time  when  he  was  fllgh^,— at 
such  time  he,  of  coune,  was  not  compet^t 
to  make  a  will  or  transact  any  business,— 
do  yon  not?   A,  No;  I  do  not  call  him  fit 
at  such  times.  Q.  That  Is,  during  the  times 
that  he  was  flighty?    A.  I  cannot  say  that 
he  was  Jast  out  of  bis  head,  but  he  was  too 
short  in  bis  recollection,  and  could  not  put 
those  things  together.    Q.  At  otber  times, 
wfa<m  he  was  well  and  talked  rational,  then 
he  was  just  as  fit  to  make  a  will  as  you  or 
anybody  tise?  A.  No;  I  will  not  say  that; 
be  was  too  short  In  hte  memory.    Q.  Then 
your  only  reason  toe  giving  this  answer  is 
because  he  was  short  In  bis  memeory,  as  you 
say?   A.  Yes;  that  Is  what  I  mean.  X  could 
Dot  see  that  be  could  do  It* 

"James  Fritz  wcH-ked  for  the  old  man  a  few 
years  back.  In  1890  or  1891  he  swore  that 
tbe  old  man  was  short  in  his  memory,  and 
not  fit  to  attend  to  busiuesa.  'Q.  How  did  It 
come  that  yoa  swore  that  tbe  old  man  was 
not  fit  to  do  his  business?  Tell  ns  that. 
A.  Because  he  coold  not  help  himself;  we 
bad  to  lift  him  around.  Q.  You  swore  that 
be  was  short  In  bis  memory?  A.  Yes.  Q. 
How  did  you  come  to  make  that  out,— you 
and  SoL  Boyer?  A.  We  made  It  out  bo;  the 
older  be  was  getting,  tbe  shorter  be  was  get- 
ting In  hlfl  memory.  Q.  Did  you  hear  him 
say  anytbing  about  fence  or  anything  of  that 
kind?  A.  No.  Q.  What  did  you  hear  bim 
say?   A.  All  that  I  know  is.  I  was  boarding 


at  Stronses'.-vtfaat  is  last  wlntei  a  j  ear,— and 
then  I  came  there,  and  went  in,  and  he  said: 
"Did  you  see  they  are  building  a  wall  up 
above  there,  and  nobody  will  stop  them;  and 
they  should  not  laugh  over  this,  but  I  had 
to  tell  the  wife;  and  after  they  were  down 
they  were  saucy  yet,  and  stood  on  tbe  top  of 
the  wall  and  danced."  That  was  last  win- 
ter a  year,  but  I  conld  not  say  In  what  year 
or  tbe  date.  That  Is  all  I  can  do  for  you.' 
On  cross-examination  be  said  that  at  this 
time  the  old  man  took  several  newspapers, 
read  them  regularly,  and  talked  over  what  he 
I'onfl:  that  when  this  affidavit  was  made,  In 
1891,  this  Intentlbn  was  not  to  make  the 
man  out  a  lunatic,  but  simply  to  have  Bome- 
Iwdy  appointed  to  take  care  of  his  money.* 
Orensllngw  said  tbat  there  ought  to  be  a 
man  appointed  ovea*  htm;  that  money  was 
coming  In;  that  this  would  be  taken  care  of; 
bnt  not  to  make  him  out  Insane;  *'and  any 
man,"  he  saye,  "that  says  that  he  is  Insane, 
tells  an  untruth";  for  fear  some  one  would 
steal  the  money,  there  being  strange  men  In 
the  house.  'The  old  man  had  read  In  the 
paper  tbat  we  had  sworn  that  he  was  Insane, 
and  I  told  him  Just  what  we  did  swear  to, 
and  laid  my  watch  and  money  down  at  the 
bed  near  him,  and  said  to  him,  "Now  yon 
get  this";  and  he  said,  "I  cannot";  and  I 
said  to  him,  "That  is  Jnst  what  we  swore 
to,"  *  And  further  on:  'Q.  Of  course,  yon 
did  not  mean  to  swear  at  that  time  that  the 
old  man  was  Insane,  or  out  of  his  mtnd?  A. 
No;  I  did  not;  but,  of  course,  he  was  some- 
times BO,  and  other  times  different.  William 
Helser  was  the  first  nurse  brought  in  by  Ste- 
phen Grensltnger  and  Jacob  Boyer  to  attend 
to  tbe  old  man.  after  his  fall  about  six  years 
before  bis  death,  and  attended  blm  for  two 
years,  whilst  he  was  In  bed,  helpless  la  both 
legs  and  <Hie  arm.  Q.  State  whether  or  not 
the  trouble  tbat  lie  bad  affected  his  mind,— 
what  ailed  him.  A.  I  do  not  know  whether— 
He  was  a  good  many  days  out  of  his  mind, 
and  some  days  he  was  pretty  good  again. 
Q.  •  •  •  What  did  he  Bay  that  made  yon 
think  that  he  was  out*  of  hlB  mind?  A.  I 
cannot  mention  all  the—  Q.  Give  us  some 
of  the  things.  A.  I  was  there  with  him,  and 
he  called  me  there  at  bis  bed,  and  told  me  to 
go  out  there,  and  put  them  men  away;  they 
are  tearing  that  fence  away  (he  looked  out 
the  window),  and  cattle  would  go  In  the  corn- 
field and  eat  the  com.  "Why,"  says  I,  "there 
is  nobody  there."  "Yes,  there  Is,"  says  he; 
and  he  got  cross  at  me;  and  I  says,  "There 
Is  nothing  there";  and  he  got  kllid  of  cross, 
and  he  said,  *'I  got  you  here  for  that  pur- 
pose,—to  attend  to  me."  I  said,  "I  will  at- 
tend to  you,  but  I  cannot  attend  to  that;  there 
l9  nothing  there."  Q.  Did  he  say  anything 
about  Gypsies  tearing  down  bis  fence?  A. 
He  said  there  was  a  party  of  fellows  there; 
I  cannot  recollect  whether  he  aald  who  they 
were.  He  wanted  to  go  off  one  time,  and  he 
said,  "There  Is  two  horses  out  there;  I  want 
yoD  to  hitch  them  up  for  me**;  and  he  said  I 
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must  go.  Q.  Where  did  he  vrapt  to  go  to? 
A.  He  did  not  tell  me;  he  wauted  to  go  vXt. 
I  said,  "Pap,  you  cannot."  He  said,  "I  can 
go  horseback,  then."  I  said,  "Oh,  nol"  That 
was  In  the  afternoon  that  he  was  that  bad, 
and  then  In  the  night,  about  eleven  o'clock,— 
well,  all  erening.  I  always  slept  In  the  next 
room,  and  he  wanted  to  go  oEf.  Said  there 
was  a  horse  out  h«e,  now  he  must  go  off. 
I  said,  "I  said  It  is  dark;  you  cannot  go  off"; 
and  he  said,  "Yes,  sir."  He  got  kind  of  cross 
at  me,  and  wanted  me  to  give  him  his  cane. 
I  would  not  give  it  to  him;  be  had  no  use 
for  It  So  I  talked  to  him  as  good  as  I  could, 
and  then  he  got  a  little  quiet,  and  I  left  the 
door  open,  aad  had  my  eye  on  him  all  the 
time,  and  he  worked  his  legs  out  over  the 
bed,  and,  if  I  had  l>eeD  two  or  three  minutes 
later,  be  would  have  fell  out  I  went  In. 
He  had  bis  legs  hanging  out  over  the  bed, 
aud  I  lifted  him  back.  That  was  pretty  of- 
ten that  he  talked  that  way.'  He  had  such 
a  spell  about  every  week  while  witness  was 
there.  The  longest  spell  of  this  kind  lasted 
an  afternoon  and  night.  He  never  carried 
on  a  connected  convei-sation  while  be  was 
there  that  the  witness  could  remember.  He 
also  talked  about  troubles  about  his  lines  and 
sur\'eyor,  but  witness  doesn't  know  what  that 
was  about;  also  about  his  fences,  but  not 
about  the  cows  getting  into  the  gable  end  of 
his  barn.  Witness  does  not  know  bow  the 
old  man  was  when  he  made  his  will.  'Q.  I 
mean  when  you  were  there;  you  were  there 
two  or  three  years  before.  My  question  is 
directed  to  the  time  when  you  were  there. 
Waa  he  or  was  he  not  at  that  time  fit  to 
make  a  will?  A.  He  might  have  been  fit 
sometimes,  and  sometimes  he  waa  not.  Some- 
times you  could  not  notice  on  him;  you 
know  that  be  was  all  right,  but  when  he  got 
those  spells  on  him  he  was  contrary  again 
me;  it  was  so  to  me.'  Again  he  says:  'That 
I  cannot  Just  answer.  When  he  made  the 
will  I  was  not  there.  I  could  not  If  I  had 
been  there  when  he  made  the  will,  then  I 
could  tell  whether  he  was  solid  or  not  but 
on  that  I  cannot,  for*I  have  not  been  there. 
I  was  there  when  he  got  Beyer  there,— Squire 
Bu>-er.— and  they  had  some  man  in  there  that 
lie  did  not  want,  and  he  made  him  cross  out 
and  put  another  man  in  his  place.*  'Q.  I 
ask  you  whether  you  think  he  had  sufficient 
mind,  even  when  you  were  there,— not  when 
tlie  will  was  made,— to  make  a  will,  in  your 
Judgment  What  is  yonr  Judgment  about 
it?  A.  I  cannot  say  any  more;  he  may  be 
right  and  may  be  wrong.'  He  was  a  witness 
to  one  will.  His  signature  is  to  the  will  dat- 
ed April  25,  ISSO.  The  old  man  was  not 
satisfied  with  the  executor,  and  put  Jerry 
I^ong  in,— Boyer  did  it.  Witness  was  in  the 
room.  Old  man  said  that  he  and  the  execu- 
tors had  some  words,  and  he  put  the  third 
man  in  with  them.  He  told  Boyer  he  want- 
ed it  so.  'Only  visited  the  old  man  once  or 
twice  after  I  left  there.'  Once  went  down 
with  Jake.   Ordinary   conversatioDa  both 


times.  The  old  man  made  the  bargain  to 
employ  talm.  When  the  <^d  man  needed 
money  he  asked  for  It,  and  the  old  man  would 
put  It  out  on  his  lap,  and  give  It  to  the  maid. 
'Don't  know  whether  the  spells  were  caused 
by  fever,— no  doctor';  but  he  didn't  look  to 
witness  as  feverish  when  he  had  these  spells. 
*Q.  Was  not  Mr.  Boyer  itt  such  a  ciMidltion 
at  any  time  while  you  were  with  liim  that 
he  could  fully  know  all  that  waa  going  on.— 
all  the  property  he  had?  A.  To  the  best  of 
my  knowledge,  I  do  not  believe  he  was.  It 
might  be,  but  I  took  It  so  In  my  mind.*  But 
on  cross-examination  says  that  he  new  talk- 
ed to  him  about  his  property,  or  listened  to 
him  wlien  he  did  talk  about  his  family  af- 
fairs. 

"EUm  Broalus  was  a  neighbor.  Took,  two 
peaches  to  him  in  1892.  Had  known  him 
from  childhood.  Lived  half  mile  away. 
Did  not  go  to  see  him  after.  This  time 
went  to  his  bedside,  and  gave  him  the  peach- 
68,  and  asked  him  whether  he  still  knew 
me.  He  replied:  'No;  I  do  not  know  you, 
and  I  never  did  know  you.'  'Then  he  said 
whether  we  saw  that  brown  cow  in  the  Held 
at  the  fence,  and  there  wag  none  thexe.'  She 
had  not  seen  him  tm  sevoi  yean  befwe 
that 

"John  Dress  was  a  neighbor,  and  worked 
for  the  old  man  there  pretty  often.  *Q. 
And  talked  to  him  pretty  often?  A.  Not  so 
often.  X  passed  the  house.  Q.  OccasiiHiaUy 
talked  with  hhn?  A.  Yes.  Q.  Did  he  say 
anything  to  you  about  ithe  people  stealing  his 
land  or  rails,  or  anything  of  that  klndV  A. 
None  of  that  Q.  In  what  way  did  he  talk,— 
flighty,  or  would  he  talk  about  one  thing, 
and  then  get  off  that  and  go  to  sranething 
^?  A-  Yes.'  'Had  been  there  during  tsua, 
and  can't  say  anything  about  his  condition 
In  the  4  OT  5  years  that  he  was  bedfftst* 

"Stephen  Grenslinger,  thescHi-lU'law,  recall- 
ed, snys:  'Visiled  old  man  In  1888;  next  in 
1891,  when  he  served  the  notice  on  bim. 
When  be  attended  him  he  said,  "Look  in 
that  comer,  and  look  here  In  this  bed,— what 
Is  there?"  I  said,  "There  Is  nothing  there"; 
and  he  said,  "Yes;  there  is  something  there"; 
and  so  he  said  it  often  when  I  was  there; 
and  I  was  there,  and  he  said,  "KiU  me,— 
knock  me  dead,— and  I  will  give  you  my 
whole  worth."  Nobody  present  but  witness 
when  the  old  man  said  this.' 

"Jacob  Boyer,  a  son  of  the  testator  and  a 
contestant  says  that,  six  years  before  his 
death,  he  was  stricken  with  paraly^s,  and 
oftentimes  he  talked  disconnected.  'A  few 
years  before  his  death  I  was  with  him  fre- 
quently, and  then  again  last  winter  {USOU 
before  he  died.  Had  money  transactions 
with  him.  Bad  to  get  money  for  Heia^. 
D{m't  remember  whether  father  counted  the 
money  or  not  Had  to  take  it  to  him.'  'Q. 
Was  he  present  when  the  old  man  talked 
abont  fences  getting  away  or  taken  away 
from  him  by  the  Qypsles  or  people,--dld  he 
bear  that?  A.  Yes.   Q.  When  was  it  and 
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what  did  be  aajrf  A.  That  waa  dnrtag  the 
whole  time,  for  six  yean  back,  and  then 
tor  the  last  few  yean  tt  was  very  bad.  Q. 
How  attea  did  he  hoar  him  talk  that  way 
when  he  was  there?  A.  Oftoi,— erery  time 
I  was  there.  *  *  *  A.  Sometimes  I  was 
there  evetj  few  days,  and  then  towards  the 
last  I  was  not  there  pertiaps  tost  a  month  at 
a  time.  Q.  But  when  he  was  there  he  talked 
in  that  my  about  pe^le  taking  his  fences 
away  and  sronnd  away,— rannlnv  off  with 
It?  A.  Tee.  Q.  About  every  time  you  were 
there  he  did  that,  did  he?  A.  Yes;  towards 
the  last;  eepedally  last  sommw.  Q.  Did  he 
bear  him  say  anything  aboat  the  cows  get- 
ting Into  the  gaUe  aid  of  the  bam?  A. 
That  I  do  not  know;  but  in  the  Add,  whwe 
than  wtfe  none.  Q.  Talk  about  cows  ht  the 
field,  and  there  wcwe  none  there?  A.  Yes. 
Q.  Did  he  talk  about  tibe  doom  walking 
aronnd  the  house,— did  he  refer  to  that?  A. 
Oht  yes.  Q.  That  was  about  the  way  he 
talked  wlien  you  went  to  see  him,  la  it,  to- 
wards the  dose  of  his  life?  A.  Tes.  (Note. 
Offered  to  tSuxp  that  witneas  had  paid  tar 
the  15-acre  tract;  alao  deed  tas  some  tract 
to  witneai.)  Got  the  deed  ftom  Sqnlre  Uoy- 
er.  Father  had  given  It  to  htm  when  the 
deed  was  executed,  and  I  got  it  fnmi  him  In 
the  apring  of  1888.  It  waa  executed  in 
June,  1888.  Squire  Maddoi  wrote  a  paper 
that  I  should  hare  it.  and  I  carried  tt  to 
father  to  sign  (bnt  that  was  tor  the  95-acre 
tract,  not  the  l&«cre  tract).  That  order 
dldnt  mentltm  the  15-acre  tract,  but  he  got 
both  deeds,  and  bad  both  recorded  at  the 
same  tima  Bojer  gave  1dm  the  deed,  and 
held  the  note  until  it  was  paid.  The  r»> 
celpt  In  1888  was  In  full  of  tbe  U&-acre  tract. 
Father  then  algned  the  receipt  himself.  Q. 
Then  your  father  waa  aide  to  write,  and 
soisible  enough  to  sign  a  receipt,  at  that 
time,  wna  be  not?  A.  H»  did  at  that  time. 
Q.  Then  he  was  not  erasy  at  that  <time.  yet? 
A.  At  times  th«t  he  was  able  to  talk  fatarly 
well.  Q.  When  yon  transacted  this  business 
with  him,  and  paid  him  thwe  hundred 
dollars  and  got  this  receipt,  of  course  he  was 
aUe  to  attend  to  bn^ess,  was  he  not?  A. 
Tee;  that  time,  of  county  he  conld  do  it, 
but  sometimes  he  made  nothing  but  a  cross 
eveiy  time  bnt  this  once.'  The  last  will  re- 
Qoires  him  to  pay  over  again  the  (400  tot 
the  15-acre  tract,  and  that  is  one  reason  why 
he  ia  fighting  It  Bemlndedthat  the  last  wlU 
was  made  July  9.  1890,  he  was  asked  wbetb- 
er  at  that  date  he  stUl  owed  the  f40a  He 
finally  said  that  the  will  had  been  written  a 
year  before  he  paid  itbe  note.  Does  not 
know  that  his  tether  had  paraly^  when  he 
tdL  BoL  Boyer,  the  executor,  did  his  writ- 
ing and  figuring  for  him,  not  the  witness. 
*Never  took  out  of  tbe  drawer  more  money 
than  ftither  wanted.  Always  had  to  lay  Iris 
money  for  current  expenses  In  bis  writing 
book;  the  other  money,  In  his  dmwer.*  *Un- 
ly  visited  father  a  few  times  the  last  year,— 
nearly  every  Sunday  the  year  before  that' 


*Father  said,  '^tUe  was  there  In  the  field; 
nice  brown  cow.  Thzy  wwe  hauling  com 
fodder  through  the  fleld."*  *Q.  What  made 
him  talk  then  about  the  fences  being  down 
or  people  pulling  fences  down?  A.  He  used 
to  get  spdls.  Q.  And  thm  when  be  got 
ipdls  that  way  he  would  Imagine  that  they 
tore  the  fences  down  and  that  the  cows  were 
in  •the  field?  A.  Yea  Q.  How  long  would 
these  q»eU8  last?  A.  They  fetehed  me  one 
time  that  It  hiated  a  day  and  a  night  Q. 
That  was  the  longest  time  the  tiptil  htsted, 
was  It  not?  A.  I  was  not  there  all  Ihe 
time;  I  cannot  say.  His  conditlm  was 
diangeable;  sometimes  he  would  be  filghty 
and  talk  imaginary  things,  and  thai  at  oth- 
er times  he  would  be  sensible  and  rational. 
Sometimes  he  conld  tiUk  just  as  a  man 
would  to  his  sou  tiiat  waa  toiding  to  his 
business;  tell  me  what  to  psy  and  what  it 
was  paid  for.  Didn't  always  say  what  he 
wanted  with  the  money,  but  wanted  to 
much,  and  didn't  give  me  the  partteolars.' 

*'Franfc  Bc^er,  called  contestants,  says 
that  he  had  business  with  the  old  man,  who 
counted  the  money  itself,  and  counted  it 
riflflit   Witness  is  a  grandacm. 

"Them  Is  no  scientific  testimony  In  tiie  case 
on  the  contestants'  part  showing  that  the  old 
man  suffered  from  paralysis  at  the  time  of 
the  ftUL  Tbe  helplessnesB  that  resulted  was 
due,  according  to  the  evidence,  to  the  sever- 
ity of  his  rheumatic  attacks,  which  had  so 
ocmtorted  hla  ranscles  as  to  deprive  him  of 
the  use  of  his  lower  llmba  and  one  of  his 
arma  During  all  of  the  years  of  his  sickness 
he  seems  to  have  managed  his  farm,  for  tbe 
last  six  years  from  bis  bed,  employing  bis 
servants,  fixing  their  wages,  and  personally 
snpervtsing  the  payments,  calling  to  htm  bis 
son  and  otbers  to  make  calculations  for  him, 
and  to  write  the  papers  whieh  he  was  not  able 
himself  to  write.  During  the  last  Biz  years 
both  Stephen  OrensUnger  and  Jacob  Boyer 
made  settlements  with  Mm,— the  first  In  the 
tjvesence  of  Squire  Boyer,  in  reference  to  serv 
Ices  renda?ed  to  the  old  man  during  a  period 
of  30  years  and  upwards;  the  second,  shortly 
before  his  death,  involving  $460  purchase 
money  for  15  acres  of  land;  aiid  the  third,  in 
1868  «■  1888,  for  the  pundiase  iMC  95  acres  of 
land,  made  20  years  before  that 

"A  careful  review  of  this  testimony  shows 
that  none  of  the  contestanti^  witnesses  were 
present  when  the  wQl  waa  mada  Stephen 
(il^rensllnger  and  Jacob  B<^er,the  two  contest- 
ants, William  HMser,  his  nurse,  Stroose  and 
Fritz,  who  labored  on  the  fiirm,  all  testify 
that  at  times  the  old  man  was  subject  to  hal- 
lucinations, Imagining  that  the  Oypsles  were 
carrying  away  his  foioe  ralla,  or  the  cows 
breaking  Into  tbe  gable  end  of  his  bam,  etc. 
Grensllnger  for  several  months  after  tbe  old 
man's  fall  seems  to  have  bad  an^le  c^ipor- 
tnnlty  to  observe  his  condition.  After  that 
time,  although  he  waa  a  son-in-law  and  VMag 
only  2^  miles  from  the  old  man's  home,  hli 
^portunltlea  were  limited,  as  bl|^  testtmoay 
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Bhotra  that  he  was  not  an  habitual  visitor, 
and,  aa  we  nnderstand  his  testimony,  only 
Tlsltlng  him  twice;  one  of  these  occasions  lie- 
tns  In  the  faU  of  1892,  after  the  wUl  had 
been  made.  Stronae  worked  on  the  farm 
from  1886  to  ISSKL,  and  conflrms  the  state- 
ment that  testator  was  subject  to  ballucina- 
tkms.  Heiser,  wbo  acted  as  his  nnrse  for  a 
couple  of  yean  after  his  fall  and  saw  him 
several  times  aft«wards,  says  that  these  hal- 
lucinations occurred  about  once  a  we^  while 
he  was  employed  there,  the  longest  spell  last- 
ini;  an  afternoon  and 'one  night.  Jacob,  above 
referred  to,  says  that  these  ballndnatlons  cm- 
tlnued  during  the  six  years  from  the  time  of 
bis  fiill  to  his  death,  occurring  every  time 
be  was  ther^  and  for  the  last  few  years  beii^ 
very  bad.  All  of  these  wltnewee  express  the 
oi^lon  that  he  was  nnflt  to  make  a  wUl,  ot 
express  their  doubta  of  his  teatamentaty  ca- 
pacity. GrenBllngwsays  that  after  his  fall  the 
old  man  was  rational  (miy  to  the  extent  of  a 
few  words  at  a  time,  and  the  rest  of  the  time 
he  waa  Irrational.  Stronae  says  lliat  the  old 
man  himself  oomidalned  of  the  ebortness  of 
hla  monory,  and  In  witness*  oplnimi  waa  not 
'Just  out  of  his  head.'  bat  waa  too  short  In  his 
bead  to  pat  bis  things  togethw,*— *too  short  In 
his  memory*  to  do  it  Frits  flionght.  and  so 
■wore  in  the  proeeedtng  Institated  In  1891 
against  the  old  man,  that  he  was  not  Insane, 
bnt  short  ht  bis  memory,  and  physically  un- 
able to  attend  to  bastness;  KHnetlmes  out  at 
blsmtnd,— atothwtlniesdlfCerent.  Hctoernever 
knew  him  to  cany  on  a  r^lar  conversa- 
tion, bnt  did  not  know  how  be  waa  when  be 
made  his  will.  Sometimes  while  he  was  there 
the  old  man  was  fit  to  make  a  will,  and  some- 
tlmeB  be  was  noL 

"While  these  witnesses  >hdd  opinions  their 
tesUuMmy  shows  that,  during  this  time  tbat 
tbey  were  doubtful  of  bis  fitness,  or  bdleved 
him  unfit,  mentally,  to  attend  to  business, 
they  were  fbonselves  doing  bnslneas  with 
him  to  some  extent  Orensllnger  settled  with 
blm,  with  the  aid  of  a  squire,  a  transactiao 
In  reference  to  two  loans  lnv<dv1ng  counter- 
claims for  sOTleea,  extending  over  a  period  of 
80  years.  Slrouse  entned  Into  bis  employ- 
ment under  a  bargain  made  with  tbe  <4d 
man;  bon>rht  a  wagw  from  him;  bou^ 
trees  from  blm,  be  thlnlra,  as  late  as  1890  (the 
year  the  will  waa  made);  and  uilnks  "Uiat 
the  old  man  was  sound  enoui^  when  these 
bargains  were  made.  Fritz  says  that  while 
he  was  abont  him  tbe  old  man  regularly  read 
tbe  nempapers  and  talked  over  what  he  had 
read.  Hels«-  was  a  snbscriblng  witness  to 
tbe  wllL  He  says  that  the  old  man  required 
the  Sfxivener  to  make  a  diange  In  the  execu- 
tors named.  He  made  his  own  bargain  with 
the  old  man  abont  his  employment  as  nurse; 
saw  him  count  money  In  eettlements  with  the 
housekeeper;  still  be  does  not  believe  that  he 
knew  all  of  his  property  and  what  was  going 
on;  but  never  talked  to  htm  about  his  af- 
felrs.  Jacob  bought  land  from  his  father, 
snd  claims  to  have  settled  with  him  during 


this  time,  frequuCly  disbursed  money  for 
blm,  alwaya  acting  undv  bis  faOm's  dliec- 
ttons;  that  bis  fllghtlnen  was  on^  by  apdb, 
and  that  when  be  was  free  tnm  them  be 
could  talk  properly  alKrat  buslneas.  and  ttiat 
be  had  a  numbor  of  times  obeyed  hla  orders 
about  such  disbursements  without  Inquiry  or 
being  informed  of  the  partlcnlara.  Frank 
Boyer,  grandson,  waa  called  t»  prove  that  tes- 
tator was  unfit  to  attend  to  burineas,  bnt  only 
testified  tbat  In  &  transaction  that  he  had 
with  him  the  old  man  counted  the  money  eor- 
rectiy  himself.  BUen  Broslua  swore  that  she 
bad  known  the  testatw  all  her  Ufe,  and  dur- 
ing his  rickness  tuok  him  a  coujAe  of  peaches; 
tbat  the  old  man  aald  tbat  be  didn't  knew 
her,  and  nevw  had  known  her;  but  she  also 
said  tiiat  abe  bad  not  seen  blm  tot  sevra 
years  when  this  occurred.  Solomon  Borer's 
affldarlt  was  also  presented,  which  was  made 
In  Ibe  proceeding  instituted  in  1891.  In  wbicb 
be  swwe  to  the  old  man's  mental  incapacity 
to  attend  to  business.  He  was  caned  as  a 
witness  in  favor  of  tiie  will,  and  Is  one  of  the 
e»cntors.  In  his  testimony  »tn  tills  case  be 
says  that  he  neva>  swwe  to  anything  more 
than  that  the  old  man  was  ithysieally  unable 
—not  mentally— to  attend  to  bndness,  and 
that  ttie  affidavit  now  produced  la  dlffmnt 
from  the  one  he  swwe  to.  There  la  ottier  ev- 
idoice  contradicting  him.  As,  however,  his 
allegations  In  that  paper  are  merely  graetal. 
It  la  not  considered  necessary  to  further  refer 
to  this  at  tbia  time.  Grendlnger  also  says 
that  the  old  man  sevwal  times  offered  all  that 
be  waa  worth  If  some  one  would  klU  Um. 
He  also  testtfles  that  Oie  M  man's  fall  waa 
tbe  result  of  paralysis.  So  does  Jacob,  tbe 
oHier  contestant,  but  on  eross-ezamlnatloa 
sa^  that  be  doea  not  know  that.  If  paraly- 
sis was  tbe  cause  of  t3ie  fall,  this  fact  rests 
upon  the  assertloa  of  GrensUnger^whowaa^  of 
coarse,  not  an  expert  Dr.  Mand,  a  pbysldan 
of  prominence,  testified  as  follows,  ^s. :  *Q. 
Ur.  Boyer  was  a  very  old  man,  with  Inflam- 
matory rheumatism,  with  hla  limbs  dravni 
op,  and  be  had  bin  In  that  position  tve  years. 
Now  with  deluslona  under  whleb  tbe  tM  man 
labored,  and  lying  In  tbat  condltliMi,  wbat  ef- 
fect would  the  infirmity  have?  A  It  wotOd 
lltely  affect  his  physical  and  mental  condi- 
tion. His  sufferings  would  produce  a  mentti 
weakness,  and,  tmdM-  these  circumstances,  a 
delusion  might  become  a  mania  b^re  be 
died.*  He  also  said  that  If  [he]  had  become  a 
monomaniac  it  would  render  him  unsafe  In 
baslness  matters;  that.  If  tbe  deludoos  had 
a  cwtlnnlty,  the  man  would  be  nnflt  to  malte 
a  wOl;  that,  when  be  was  relating  these  Im 
aginary  occurrences  testified  to  by  HelsT.  he 
had  no  doubt  that  tbe  (rid  man  was  suffering 
from  mental  aberratlm. 

"The  fact  tbat  be  baa  made  a  number  cif 
wills  at  different  times,  making  very  dlflf^ 
ent  dispositions  of  bis  property,  in  some  of 
which  he  cute  off  some  of  bis  children  from 
an  Inheritance,  is  referred  to  also  as  an  evi- 
dence of  testomentary  Incapacity.  Greiis- 
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linger  also  teetifiM  to  the  fact  that  the  iMt 
win  derlses  real  estatfrMhe  15  acres— which 
be  bad  alraad^  aold  In  his  lifetime.  The 
first  TvUl  offered  la  evidence  Is  dated  April 
23,  188a   He  save  to  his  wife  $800  In  cash 
or  peraooBl  property,  and  the  tue  of  his  farm 
tiiat  he  thai  occupied  dnrlug  hw  natural 
Ufe,  directing  his  executors  to  sell  the  farm 
after  hw  death.   The  personal  property  he 
directed  to  be  apiwalsed  and  wdd.   To  his 
son  Jacob  he  devised  the  farm  vt  100  acres 
that  he  then  occupied,  'but  he  must  pay  me 
first  f 1.500.  as  ftdlowlng,  to  wit,  |100  this 
sprliw.  and  9100  on  the  first  of  April  cash, 
and  every  year  until  the  above  sum  Is  paid, 
no  interest  to  be  <^iarsed  until  the  Ist  of 
April.  1800,  then  the  Interest  will  be  charsed. 
My  son  Jacob  will,  mUex  he  has  paid  the 
Above  sum  of  91,500,  «tand  equal  In  share 
with  my  other  children.'   To  his  two  grand- 
chUdren,  daughters  of  Catharine  WUdo^ 
muth,  deceased,  fOOO  each,  no  cha^e  to  be 
made  against  them  f«  the  svvport  that  he 
liad  ^ven  them,  and,  If  either  should  die 
without  an  h^,  the  remaining  child  to  be 
the  heir;  and,  if  both  should  die,  'without 
lieira,'  then  said  sum  shoidd  fall  back  to  the 
estate^   To  the  heir  of  his  son,  Lewis  Ber^ 
ger,  now  deceased.  9500,  to  lapse  If  he  died 
witlioot  *any  heir.*   'The  remaii^er  of  all 
my  money'  to  be  divided  eaually,  share  and 
staare  alike,  to  my  childrrai,  tIe.  Jacob  Boyer, 
Sarah  Grendlnger.  Mary  Alspach,  Matilda 
Long,  and  Amanda  Long.   The  following 
amounts  I  have  alreidy  given  to  my  children, 
and  my  executors  shall  so  ehai^  them  with 
said  amounts;  to  my  daughter  Sarah,  Inter- 
mi^rried  with  Bt^hffli  Orensllnger.  the  sum 
of  $800;  to  Mary,  intermarried  with  Ed- 
wanl  Ataiiach,  the  sum  of  9600;  to  Blatllda, 
IntermaiTled  with  John  W.  Long,  the  sum  of 
9500;  and  to  Jacob  Boyer  the  sum  of  9BO0< 
No  Interest  to  be  charged  on  this  mon^. 
Item.  It  being  perfectly  understood  that  chil- 
Area  Jacob,  Sarah,  Mary,  Matilda,  and 
.  Amanda  shall  share  and  ahare  alike.   And  in 
case  that  my  wife,  Ddllab,  could  not  live 
from  the  farm  I  beaneath  onto  hw.  then 
she  shall  draw  from  the  funds  due  me  from 
my  son  Jacob  Boyer  such  amounts  of  money 
as  she  needs.*   Then  he  appoints  Jacob  Boy- 
er and  Stephen  Orensimger  executors.  On 
June  11,  1888  (his  fall  having  occurred  In 
188(0.  be  made  a  codicil,  witnessed  by  Wil- 
liam Helser  and  Daniel  L.  Boyer,  his  nurse 
aod  his  scrivener,  containing  only  two  Items, 
vix.:    The  first  provides  that  If  any  of  his 
children  shall  be  dissatisfled  with  hla  will, 
and  begin  ■Luy  Quarrd,  such  child  shall  be 
'debarred,  and  shall  not  receive  one  c«nt  as 
legacy  of  my  estate  after  my  decease.'  The 
second  Item  appoints  Jeremiah  LoDg  as  sn 
executw  to  assist  the  other  two.   On  April 
0,  VSOO,  another  codicil  was  added.   It  re- 
cites that  he  bad  made  a  will  about  March 
8. 188tt,  which  he  now  recalls,  which  shall  be 
null  and  void  and  of  no  effect  whatevw, 
and  that  'the  will  and  testament  I  have  made 


on  the  28d  of  April,  A  D.  1880,  shaU  be  my 
true  and  lawful  wOl  and  testament,  and  no 
other,— Done  whatever.  But  shall  make  the 
following  changm:  That  since  I  have  made 
my  will  and  testammt  on  the  23d  of  April, 
A  D.  18:^0,  my  daughter  Sarah,  Intermarried 
with  Stephen  GrensUnger,  has  received  her 
full  sliarebtionglng  onto  ha,  and  that  I  have 
also  app(^ted  Stqihen  Orensllnger  as  one 
of  my  executors,  which  I  now  also  recall, 
and  ^ralnt  Soloman  Boyar  In  his  stead.  I 
also  appoint  Jcba  W.  lAng  instead  of  Jacob 
Boyer  as  one  of  my  aecutors.  It  bring  per^ 
fectly  understood  that  n^  son-in-law  John 
W.  Long,  Jeremiah  Long,  and  Solomon  Boy- 
er shall  t>e  my  cocecutors.  This  la  a  codicil 
to  be  added  to  and  takm  as  part  of  the  last 
will  and  tesmment  of  Benjamin  Boyer.  bear- 
ing  date  AprU  80, 1880.*  This  wiU  was  wit- 
nessed by  DanM  L.  Boyw.  his  scrivener, 
and  Oharles  Anu^  his  nurse. 

'The  contested  wUl  Is  dated  July  0,  1800; 
and  Samud  H.  Madden,  the  scrivener,  and 
Oharles  Arnold,  the  mirse,  are  the  witnesses. 
By  it  he  bequeaths  95O0  to  Sarah  Sawl. 
daughter  of  his  son  Lewis  B<qrer,  deceased; 
9900  to  Bmma  AVlldormnth,  and  9800  to  WU- 
Ihuu  Wlldermuth,  children  of  bis  daughter 
Oatharine.  deceased;  "and  to  my  children 
Sarah,  intermarried  with  Stephen  Qrenslln- 
ger,  and  to  Jacob  Boyer,  each  the  sum  of  95, 
they  having  had  and  received  their  full  share 
of  my  eshite  during  my  lifetime.'  He  thm 
bequeathed  to  Mary  Alspech,  Matilda  Long, 
and  Amanda  Long  each  91.000;  'and  the 
balance  at  my  estate  shall  be  divided  Into 
five  equal  shares,  and  paid  to  my  idiUdren. 
to  wit,  Maiy  Alqtacb.  Matilda  Long,  and 
Amanda  Long,  and  the  other  two  ahaxes  to 
the  cUldren  of  my  said  son  Lewis  Boyer,  de* 
ceased,  and  my  daughtw  Catharine,  deceae- 
ed,  or  their  heirs.  All  money  that  my  said 
children  have  had  and  received  of  ma  In  my 
lifetime,  for  which  I  hold  ttelr  promlaswy 
notes,  shall  be  deducted  from  thi^  resiiectlve 
shares  of  my  estate^  Irrespective  of  the  stat- 
ute of  Ilmttation,  or  any  law  to  the  contrary 
notwithstanding,  la  order  to  equalize  the  sev- 
eral shares;  my  said  daughter  Sarah  and  Ja- 
cob as  af wesaid  having  received  all  they  are 
to  have  ot  my  estatei  The  fifteen  acres  land 
mentioned  In  a  fmrmer  will,  for  whidi  I  had 
made  a  deed  to  my  son  Jacob,  which  he  has 
since  received  and  recorded  without  my  or- 
der, which  was  in  the  hands  at  Daniel  Boyer. 
fiteq.,  tor  saffrlueplng,  he  shall  band  over  to 
my  said  executors  within  six  months  aftw 
my  decease,  or  pay  for  the  same  the  sum  of 
f  oar  hundred  dollars  to  my  execntora.'  Fur- 
thear.  he  directs  his  bnrial  and  the  wection 
of  a  marble  tunb  to  mark  his  grave;  directs 
his  execntws  to  s^  Us  real  and  pexsonal  es- 
tate at  public  sale^  giving  them  power  so  to 
do;  snd  i4>pQlttts  John  W.  Long,  Jwemlah 
Lmig,  and  my  trusty  friend  Bohmiott  Boyer 
executors,  revtddng  all  otbw  wills. 

"These  wills  are  cited  as  containing  evi- 
dence of  the  incapacity  of  the  testatw  and 
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of  undue  Influence  exercised  upon  him. 
Grenslinger  says  tbat  In  this  last  will  the  old 
man  gave  away  the  property  (16  acree)  which 
be  had  sold  to  Jacob.  But  Jacob  admitted, 
on  his  cross-esamlnation,  that  he  did  not 
pay  the  purchase  money  to  the  old  man  nntll 
after  the  will  was  made.  He  claims  to  haTe 
paid  it  to  blm  since  then.  If  he  did  then, 
what  is  said  In  the  will  about  the  transac- 
tion does  him  no  harm.  His  admlsalon  that 
he  paid  the  old  man  the  money  since  the  will 
was  made  shows  that  the  old  man's  mind 
was  clear  as  to  that  part  of  the  transaction 
and  that  the  money  was  due.  This  provi- 
sion clearly  Indicates  that  the  old  man  be- 
lieved that  he  had  never  signed  the  order 
(which  Madden  drew)  to  Daniel  Boyer  to 
hand  over  the  deed  to  Jacob.  The  deed  had 
been  given  to  DanW  Boyec  to  hold  nntil  the 
purchase  m<mey  was  paid;  and  it  Is  a  strik- 
ing fact  that,  In  corroboration  of  the  old 
man's  assertion  In  his  will  that  Jacob  got  the 
deed  without  his  order,  the  purchase  money 
was  paid  after  that,  according  to  Jacob's 
evidence,  and  that  the  order  Is  signed  by 
Benjamin  Boyer  In  his  own  handwriting, 
whereas  all  of  the  wills  in  evidence  he  signed 
with  his  mark. 

"Assume  ell  of  this  testimony  to  be  true 
and  uncontradicted,  and  what  does  it  prove? 
It  proves  that  from  the  time  of  his  fall  the 
old  man  was  subject  to  *flIghtlneBs'  or  delu- 
sions, or  temporary  'mental  abwration,'  oc- 
curring, according  to  Helser  and  others,  dur- 
ing  the  first  two  years  after  his  fall,  as  often 
as  once  a  week,  and  lasting  in  the  longest 
Instance  an  afternoon  and  a  night.  After 
that  the  evidence  Is  not  definite  as  to  the  fre- 
quency of  their  recurrence,  and  the  witness- 
es who  testify  to  these  instances  are  all  per- 
sons who  themselves  during  this  period  had 
business  transactions  with  the  testator.  In 
which  they  made  contracts  with  him,  settle- 
ments of  long  business  transactions,  of  serv- 
ices under  him,  of  the  purchase  of  proper* 
ty,  and  received  their  pay  directly  from  him; 
there  being  no  proof  that  any  of  these  mat- 
ters were  settled  without  his  consent  and 
control.  Dr.  Bland,  who  says  that  be  never 
saw  the  patient,  says,  however,  that  such 
bodily  suffering  as  this  old  man  experienced 
would  weaken  his  mental  powers;  that  the 
hallucinations  to  which  he  was  subjuct  evi- 
denced mental  aberration;  a  continuity  of 
tbem  would  amount  to  monomania;  and  mo- 
nomania would  render  the  subject  unfit  to  at- 
tend to  business  or  make  a  will.  This  evi- 
dence would  not  support  a  verdict  against 
the  will.  Not  one  of  the  contestants'  wit- 
nesses said  that  the  old  man  was  continuous- 
ly under  these  delusions.  They  all  stated 
that  these  delusions  were  merely  temporary. 
Not  one  of  them  was  present  when  the  will 
was  made.  Helser  was  present,  and  a  sub- 
scribing witness  to  the  codicil  by  which 
Long  was  made  an  executor  In  the  former 
will,  and  says  that  the  testator  Insisted  up- 
on It   That  a  will  is  unjoat  is  only  mate- 


rial here  as  showing  menial  incapacity  or 
undue  Influence.  But  a  careful  reading  of 
this  testimony  does  not  satisfy  me  that  this 
will  was  unjust  When  to  this  showing  is 
added  the  testimony  adduced  la  favor  of  the 
will,  there  Is  still  less  reason  for  reversing 
the  conclusions  of  the  register.  Hadden. 
who  drew  the  last  will,  saya  that  the  testator 
was  as  sane  as  he  ever  was,  and  gave  bim 
all  of  the  directions  that  are  contained  In 
it  Sfany  neighbors  testify  to  his  mental 
soundness  and  bu^ess  capacity,  and  to  his 
reasons  for  chan^ng  bis  executors.  Th&e 
is  no  proof  that  there  was  any  nndue  in- 
fluence, exc^t  what  may  be  inferred  from 
the  fact  that  the  beneficiaries  of  his  will 
lived  n6ar  him,  and  were  much  with  him, 
and  that  those  excluded  from  the  benefits 
of  the  provisions  (towards  the  end  of  his  life) 
were  not  Dr.  Schultz  attended  him,  and  says 
that  he  never  bad  paralysis.  Dr.  Halbo*- 
stadt  and  Dr.  Hartman  both  examined  blm. 
at  the  time  of  the  proceeding  In  court  In 
1891  (the  will  having  been  made  In  1S90). 
and  concluded  that  his  mind  was  not  Impair- 
ed. Under  these  circumstances,  It  Is  not 
considered  necessary,  in  view  of  the  conclu- 
sion reached  as  to  appellant's  testimony,  to 
go  into  detail  as  to  the  testimony  inndnced 
by  the  respondents.  And  now,  Scfptember  8, 
Ibiti,  Issue  refused." 

W.  F.  Shepherd,  and  Jas.  A.  Rlnck,  for  ap- 
pellant A.  W.  Schaick,  tor  appellee^ 

PER  CURIAM.  The  review  of  the  testi- 
mony contained  In  the  opinion  of  the  learn- 
ed court  below  satisfies  us  as  to  the  correct- 
ness of  the  conclusion  reached.  For  the  rea- 
sons stated  la  the  opinion  we  affirm  the  de- 
o'ee  of  the  court  below  refusing  the  Iwoe. 
Decree  affirmed. 


OITY  OF  HEADING  v.  KBAUSB'S  BIS- 

TATE. 

(Supreme  Oourt  of  PennsylvaBta.  March  18, 

1885.) 

KUNICIFAL  LllKB—CeRTtFinATlOX  OF  UiTPAIB 
Taxes. 

Under  Act  May  23.  1889,  nqulring  the 

city  treasurer  at  a  certain  time  to  certify  sched- 
ules of  unpaid  taxes  to  the  city  solicitor,  to  be 
registered  oy  him  as  liens,  cerdfication  by  the 
treasurer  is  essential  to  authorize  filing  of  the 

liens. 

Appeal  from  court  of  common  pleas,  Berks 

county. 

Action  by  the  city  of  Reading  against 
Charles  H.  Krause's  estate  to  enforce  a  mu- 
nicipal lien.  Judgment  for  defendant  Plaln- 
tifF  appeals.  Affirmed. 

The  opinion  ot  the  court  below  was  aa  fol- 
lows: 

"The  only  question  which  It  is  necessary  to 
consider  in  disposing  of  these  rules  is  that 
raised  by  the  points  reserved,— whether,  un- 
dv  the  uncUspnted  clreomirtances  tedted 
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th«%lii,  It  was  competent  for  Hio  city  of 
ReadlDX  to  lay  the  lien  upon  which  this  act 
fa.  iaaned.  If  there  waa  no  authority  for 
that;  then  can  be  no  recovery.  Upon  the  ques* 
tlon  of  the  right  to  lay  the  Mm,  the  tMx±  set 
fortli  In  the  pointa  reserved  would  seem  to  be 
uecessarily  c(»itrolling,-^hat  upon  tlie  books 
of  the  (^ty  treasurer  tbe  taxes  sought  to  be 
thus  enforced  appear  marked  as  having  been 
duly  paid  during  the  years  f<»  which  they 
were  respectively  assessed.  The  conclusive 
effect  of  tiiis  entry,  so  far  as  the  right  of 
lien  Is  concerned,  la  manifest  from  a  proper 
reading  of  the  statutory  provisions  by  whidi 
the  collection  of  taxes  is  reguhited.  These 
provlalons  are  omtalned  in  tlw  act  of  May 
23,  1889  (P.  L.  pp.  277,  317,  et  aea-.  art  15). 
Under  them,  the  assessment  being  conq>l0ted, 
and  the  copies  of  It  by  wards  having  beoi 
placed  into  the  hands  of  the  city  treasnrer  on 
or  before  June  lat,  the  taxes  are  Immediately 
payable  to  him,  with  the  addition  of  certain 
percentages  after  Septemb«  1st  Section  7. 
On  and  after  November  let  It  is  his  duty  to 
place  Into  the  hands  of  the  tax  collectors  du< 
pilcatea  of  such  taxes  as  then  remain  un- 
paid. Section  &  Within  five  months  theie- 
Btter,  each  tax  collector,  having  paid  over 
monthly  sums  ctdlected  by  him,  indicating 
the  propotiea,  which  thweupon  are  to  be 
credited  by  the  treasurer  upon  his  books  (sec- 
tion 9),  is  required  to  make  out  and  deliver 
to  the  treasurer  a  schedule  of  the  taxes  still 
unpaid  In  his  duplicate,  with  descriptions  of 
the  properties  liable  therefor,  etc.  (section 
10);  and  these  schedules,  or  a  cqpy  thereof, 
the  treasnrw  is  than  to  certify  to  the  dty 
solicitor,  to  be  registered  by  him  as  liens  In 
the  prothonotaiy's  office  (section  11).  This 
method  tmt  slightly  differs  from  that  provld- 
od  by  Act  May  23,  1874  (P.  L.  pp.  230,  249, 
2S0f '  t  36).  Thereby  the  treasurer  was  re- 
quired to  receive  taxes  up  to  the  let  day  of 
Jannaiy  succeeding  the  completion  ot  the 
asaessment,  after  which  date  duplicates  were 
to  go  into  the  hands  of  the  collectors;  and, 
after  January  1st  of  each  year,  the  treasurer 
was  to  i)lace  correct  and  detailed  statements 
of  taxes  then  remaining  unpaid  Into  tiie  city 
solicitor's  hands,  who  was  thereupon  to  reg- 
ister them  as  liens. 

"That,  under  eltho-  enactment  tiie  certifi- 
cation of  taxes  as  unpaid  by  the  treasurer 
is  a  condition  precedrat  to  the  right  of  the 
solicitor  to  register  thffln  as  Hens,  can  admit 
of  no  doubt  either  upon  the  express  terms 
of  the  statute  at  upon  principles  of  common 
sense.  There  is  nothing  In  bis  powers  w 
duties  as  defined  by  section  40.  Act  1874,  or 
article  10,  Act  1880,  that  gives  him  any  right 
to  lay  liens  In  the  name  of  the  city,  accept 
for  such  claims  as  come  to  him  fnnn  the 
proper  and  appointed  source.  Neither  is 
there  any  authority  in  him  to  overhaul  the 
books  or  accounts  of  any  othw  municipal 
ofBcer  with  a  view  of  detmnlnlng  himself 
whether  this  or  tbat  claim  has  been  paid,  or 
whether  a  Uen  should  be  flted  for  the  one  or 


the  other.  To  Invest  him  with  a  power  or 
an  authority  such  as  I  have  Indicated  would 
be  to  introduce  infinite  ctmfn^on  into  the 
municipal  affairs,  and  the  existence  of  either 
Is  not  as  I  understand  the  position  of  the 
city  solicitor  In  this  case,  asserted  by  him. 
As  the  law  officer  of  the  munldp^ty.  char- 
ged with  t^e  'snpulntaidence^  direction  and 
control'  of  the  'law  matters  of  the  dty.*  the 
validity  of  his  action  In  instituting  any  legal 
procedure  In  Its  name  must  depend  upon  his 
right  to  act  either  given  by  specific  statutory 
langaage  or  by  the  proper  department  of  the 
municipal  government  under  a  general  stat- 
utory direction.  His  power  to  lay  a  lien  for 
alleged  unpaid  taxes  being  thus  conditioned, 
there  can  be  no  pretense  that  the  require- 
ment of  their  certification  to  him  by  the 
treasnrer  la  merely  directory,  and  that  if 
they  are  brought  to  his  notice  In  any*other 
way,  he  may  still  exercise  the  power.  Where 
a  thing  required  to  be  done  la  a  condition 
precedent  to  the  exercise  of  a  power  ^uted 
or  the  performance  of  a  duty  Imposed,  it  is 
necessarily  essential  to  the  existoice  of  the 
power  or  duty,  and,  being  of  the  essence 
thereof,  cannot  be  anything  but  mandatory. 
Norwegian  Street  81  Pa.  St  340^  864.  Of 
course,  the  direction  as  to  the  time  when 
the  certification  is  to  be  made,  etc..  does  not 
stand  upon  the  same  plane  with  the  require- 
ment of  certification  Itself.  The  formra-  may 
very  well  be  deemed  directory  only,  upon 
the  familiar  principle  that  where  a  statute 
fixes  a  time  for  the  performance  of  a  duty 
by  public  officers,  and  there  Is  no  substantial 
reaaon  apparent  fiwm  the  statute  itself,  from 
ottier  statutes  or  from  the  ocmsequences  of 
delay,  why  the  act  might  not  be  as  wdl  done 
at  some  other  than  the  appointed  time,  the 
naming  of  the  latter  will  ordinarily  be  so 
treated.  State  v.  Lean,  9  Wis.  292.  And  see 
PIttsbniv  V.  Gounin,  74  Pa.  St  400;  Bfagee 
V.  OouL.  4fl  Pa.  St  868;  Torrey  v.  Inhabit- 
ants of  MUlbnry,  21  Pick.  64.  In  the  present 
case,  faowevor,  the  difficulty  is  not  merdy  aa 
to  the  time  when  the  city  stdicltor  received 
the  nott<»  ot  these  taxes  as  unpaid;  the 
trouble  la  that  there  was  admittedly  no  cer- 
tification of  them  to  him  by  the  treasurer 
for  the  purpose  of  r^stering  them  aa  liens, 
in  conformity  with  dther  the  iwt  of  1874  or 
that  of  1889. 

"Neither,  under  the  circumstances,  could 
there  have  been  any  such  certification.  It  la 
too  manifest  to  admit  of  any  dlscuniim  that 
the  statement  or  certlflcate  to  be  placed  into 
the  hands  of  tho  solicitor  by  the  treasurer, 
as  contemi^ated  by  either  statute,  is  not  one 
to  be  nuuto  np  by  the  treasnrer  upon  the 
buls  of  his  personal  knowledge  apart  from 
or  in  disregard  of  the  records  required  to  be 
kept  by  him.  The  subjecting  a  citlcen's 
property  to  a  lien  for  taxes  alleged  to  be  un- 
paid Is  entirely  too  serious  a  mattw  to  per- 
mit the  imputation  of  any  such  design  to  the 
legislature.  Obviously,  the  statement  or  cer^ 
tiflcate  of  the  treasnrer,  in  so  far  as  It  can 
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become  authority  for  the  lir4>osftion  of  a 
lien,  must  be  based  upon  the  facts  disclosed 
by  his  books,  and  cannot  contradict  them. 
If  it  were  otherwise,  no  man  could  buy  a 
property  within  the  limits  of  the  city,  with- 
out ruuutng  the  risk  of  having  it  charged  In 
his  hands  with  taxes  assessed  years  before, 
though,  before  pnrcbaslng,  he  had  examined 
the  municipal  records,  and  found  them  to  de- 
dare  the  fact  of  payment;  and,  of  '-ourse, 
there  could  be  no  defense  for  htm  If  the  city 
could  show  that  the  entries  made  by  the 
treasurer  were  false.  The  hardship  of  hold- 
ing the  city  bound,  to  the  extent  of  forbid- 
ding a  lien,  by  the  act  (tf  Its  treasurer,  hon- 
est or  dishonest,  cannot  be  compared  with 
the  disastrous  consequences  of  the  opposite 
doctrine  to  the  property  holder.  The  former 
has  its  remedy  upon  the  bond  given  by  the 
treasurer;  the  latter  might  have  practically 
no  remedy.  The  cwnmunlty  can  guard 
against  frauds  upon  Itself  by  the  selection  of 
a  faithful  official;  the  Individual  has  ordi- 
narily no  alternative  but  to  put  up  with  any 
one  chosen  by  a  majority  of  the  voters.  In 
the  present  case,  the  books  of  the  city  kept 
by  its  treasurer  showed  payment  of  the  taxes 
for  which  this  lien  was  laid.  It  was  there- 
fore b^<md  the  powor  of  any  succeeding 
treasurer  to  certi^  them  as  unpaid,  and,  as 
a  necessary  consequence,  beycmd  the  power 
of  the  solicitor  to  register  them  as  liens. 
This  statement  does  not  involve  a  denial  of 
the  right  of  the  city  to  recover  taxes,  maticed 
'Paid'  upon  its  boi^a,  but  in  fact  unpaid, 
from  the  property  holder  against  whom  they 
are  assessed.  It  goes  no  further  than  to 
negative  the  right  to  enforce  them  by  a  lien 
against  the  property  itself  In  the  first  in- 
stance. The  verdict  of  the  Jury,  under  the 
charge  of  the  court  as  to  what  constitutes 
payment  of  taxes  by  one  who  Is  at  the  same 
time  city  treasurer,  establishes  tbe  fact  that 
the  taxes-  wots  not  paid.  X  have  no  doubt 
as  to  the  correctness  of  the  Instructions,  and 
I  am  not  called  upon  to  express  any  as  to 
the  conectneSB  of  the  finding  of  the  jury  up- 
on the  single  question  submitted  to  it  But 
I  am  quite  clear  that,  notwithstanding  that 
finding,  there  can  be  no  Judgm^t  upon  it 
tar  the  city.  Of  course,  there  is  neither  In 
this  conclusion,  nor  in  what  has  been  said 
as  leading  up  to  It,  anything  that  can  re- 
flect upon  the  action  of  the  city  solicitor  In 
instituting  this  proceeding.  The  questions 
raised  by  it  are  Important  ones,  and  being, 
at  least  In  scHne  aspects,  fairly  debatable, 
and  unsettled  by  any  previous  adjudlcap 
tlon,  they  are  such  as,  under  existing  circum- 
stances and  In  view  of  pending  litigation  be- 
tween the  city  and  the  Iwndsmen  of  the  de- 
faulting treasurer,  might  properly  be  brought 
before  tlie  court ;  and  the  verdict  of  the  Jury, 
though  ineffectual  In  this  case,  may  not  be 
without  value  to  the  city. 

"The  rule  for  a  new  trial  is  discharged, 
and  the  rule  for  Judgment  non  obstante  vere- 
dicto Is  mode  absolute." 


WlUlam  J.  RouAe,  Oity  SoL,  for  appeUant 
Herbot  B.  Qreea  and  A.  G.  Gran,  tat  a^ 
pellesh 

PER  CURIAM.  The  faxoB  for  wHlcb  tbe 
municipal  lien  In  this  case  was  filed  appear 
upon  the  books  in  the  office  of  the  city  treas- 
urer to  be  paid.  The  question  ma  -which 
this  case  turns  Is  theref<H«  not  whether  they 
are  In  fact  paid,  but  whether  the  necessarr 
preliminary  st^  have  been  taken  to  au- 
thorize the  filing  of  the  Hen.  Upon  this 
question  we  agree  with  the  learned  Judge  of 
the  court  below.  The  Hen  is  tue  creature 
of  a  statute,  and,  if  the  dlrectl<His  of  tbe 
statute  have  not  been  compiled  with,  tbe 
right  to  the  Hen  does  not  exist.  The  fact 
that  the  directions  of  the  statute  have  not 
been  compiled  with  Is  made  yery  dear  by  the 
learned  judge,  and  this  sustains  the  conda- 
slon  reached  by  him  that  the  lien  Is  wltiioat 
legal  authority  or  volua  Tbie  Jud^owit  Is 
therefore  affirmed. 


SPRING  OITT  GASLIGHT  CSO.  v,  PENN- 
SYLVANIA, S.  V.  R.  CO. 
(Supreme  Court  of  Pennsylvania.  ICanA  18, 
1885.) 

COKDBH:tATIO:I  FK0CBBT>IIC09—  DAWAaBS— Iicjcbt 
TO  6a9  PlAKT — tXSTRrCTIONS — BV1DB!(CB 

— WiTNKSB — Coiipetb:(ot. 

1.  Id  proceedings  to  condemn  anoccupiei] 
land  of  a  gas  compauf,  wliic-h  supplied  the  txjr- 
ouglis  of  S.  and  R.  with  gas,  it  was  error  to 
charge  that  in  ascertaining  the  market  valne  of 
such  land,  if  the  jury  foand  that  its  higfaesi 
available  use  at  the  time  of  the  taking  was  that 
of  gas  plant,  they  might  consider  the  future 
growth  of  S.  and  R.,  and  the  resulting  Increase 
in  the  demand  for  gas;  and  if,  hj  tiie  location 
of  tbe  railroad  through  the  ptopurty,  its  anil- 
ability  has  been  partly  destioyea.  tms  mij^t  be 
considered  so  far  as  it  affects  the  market  valne 
of  the  property  as  a  whole  Immediattly  after  the 
taking. 

2.  Where  the  gas  company,  in  sndi  a  caw, 
Bouglit  to  treat  the  unoccupied  land  taken  aa  part 
of  its  gas  plant,  and  claimed  $25,000  damages, 
on  the  theory  that  the  value  of  its  pl«it  was  im- 
paired, evidence  that  the  capital  stodc  of  the 
compaiy  was  $25,000  was  admissible. 

3.  In  such  a  case,  a  witness  who  is  ac- 
quainted <mly  with  the  value  of  the  gas  plaat 
and  of  gas  Btnictures  and  ma<^inery  generallr. 
and  does  not  know  the  value  of  the  land  owned 
by  the  company,  or  of  land  in  Its  vicinity,  la  not 
competent  as  an  expert. 

4.  It  is  not  error  to  refuse  a  motion  to 
strike  out  certain  evidence,  where  part  of  it  if 
admissible. 

Appeal  from  court  of  cuntnon  pleas,  Mont- 
gomery county. 

Proceedings  by  the  Pennsylvania,  Sciiuyl- 
klii  Valley  Railroad  Company  to  Cfrndenm 
land  of  the  Spring  City  Gadight  Company 
for  railroad  purposes,  in  which  the  gaallsbt 
a>mpany  appealed  from  the  award  of  tbe 
viewers.  From  a  judgment  of  $10,000  in 
favor  of  the  gaslight  company,  the  railroad 
company  appeals.  Reversed. 

The  Spring  City  Gaslight  Company  Is  a 
corporation  located  at  Royersfbrd,  ami  baa 
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Its  worki  located  ou  ground  near  wach  hor- 
ough.  Tlie  trarougb  of  spring  GIty  Is  on 
the  opposite  side  of  tbe  Schnylklll  rlTer,  and 
the  two  boroaghs  are  eoaoected  by  a  bridge, 
Tbe  fniBllKht  company  aui^llea  the  two  bor- 
oufcbs  with  gas,  and  had  Inclosed  about  1^ 
acres.  Tbe  laAd  taken  by  the  railroad  com- 
pany consisted  of  a  quarter  of  an  acre  of 
the  inclosed,  bnt  unoceiqiled,  gnrnnd  of  the 
gas  compaay. 

Charles  H.  Stinson,  C.  Henry  Stinson,  and 
William  F.  Solly,  for  appellant.  E.  L.  Hall- 
man,  Wm.  Benayson,  and  N.  H.  Idrzelere, 
for  appellee. 

WILLIAMS,  J.  The  general  principles 
relating  to  the  exerclae  of  eminent  domalD, 
and  compensation  to  be  made  to  those  against 
whom  It  is  directed,  are  very  familiar,  though 
they  seem  at  times  to  be  forgotten.  The 
power  to  take  Is  a  prerogative  of  the  gov- 
emment.  It  is  to  be  exercised  only  In  the 
Interest  of  the  public.  It  may  be  granted  to 
municipal  and  other  corporations  to  promote 
such  municipal  Improvements  and  such  busi- 
ness enterprises  as  are  calculated  to  advance 
the  general  welfare.  Private  Interests  must 
give  way  when  the  public  good  requires  it, 
and  the  power  by  which  this  la  compelled  is 
that  of  eminent  domain.  Its  exercise  may 
sometimes  Involve  Inconvenience  or  positive 
hardship  to  the  private  citizen;  but  It  is  the 
Etate  or  its  grantee  that  enters,  and  for 
a  purpose  that  the  government  has  deemed 
of  sufficient  general  Importance  to  make  such 
entry  justifiable.  But  the  state  or  Its  gran- 
tee must  make  **Juflt  compensation"  for  the 
property  taken  or  destroyed.  What  Is  a 
just  compensation  in  any  given  case  may 
be  said  to  be  a  mixed  question  of  law  and 
fact.  Tbe  law  provides  a  general  formula. 
The  Jury  applies  tbfB  formula  to  tbe  facts  In 
each  pfu-tlcolar  case.  The  Just  compensa- 
tion is  such  a  sum  as  shall  equal  the  differ- 
ence between  the  fair  market  value  of  the 
property  entered  before  the  entry  and  after 
it.  What  that  sum  is  must  be  determined 
by  the  jury  from  evidence  relating  to  that 
subject.  If  an  entire  lot  Is  taken,  Its  value 
at  the  time  of  taking  determines  the  amount 
of  the  damages.  If  part  only  Is  taken,  the 
Jury  should  ascertain  the  value  of  what  re- 
mains, and  the  difference  between  this  and 
the  valne  of  the  whole  before  tbe  entry  was 
made  lixea  the  measure  of  damages.  That 
duiereoee  Is  a  "lust  compensation"  to  the 
individual  for  what  has  been  taken  from  him 
fqr  the  use  or  benefit  of  tbe  public  This 
rule  Is  easy  of  statement,  and  It  is  within 
tlie  easy  comprehension  of  laymen  who  serve 
as  Jurors.  It  has  been  laid  down  In  a  mul- 
titude of  cases,  and  Is  settled  as  well  as  re- 
peated decisions  can  settle  any  legal  prin- 
ciple. 

The  first  assignment  of  error  complains 
that  tbifl  rule  was  disregarded  by  the  court 
below  in  tbe  affirmance  of  the  plaintiff's  first 
point.   This  point  asked  an  instractlon  to 
v^lA.ucti— 24 


the  Jury  that  "In  ascertaining  the  market  val- 
ue of  tbe  property  In  question,  If  tbe  Jury  find 
that  Its  highest  available  use  at  the  time  of 
the  taking  was  that  of  gas  plant,  ttaey^  have 
a  right  to  consider  the  future  growth  of  the 
boroughs  of  Spring  City  and  Iloyersford,  the 
Increased  demand  for  gas,  as  far  as  these 
considerations  affect  tts  market  value;  and 
If  tbe  Jury  further  find  that,  by  reason  of  the 
location  of  the  railroad  through  the  proper- 
ty, Its  availability  has  been  curtailed,  lessen- 
ed, or  partly  destroyed,  they  have  the  right 
to  consiaer  these  questions  as  far  as  they 
affect  the  market  value  of  the  property  as  a 
whole  Immediately  after  the  taking.**  Tbe 
affirmance  of  this  point  without  qualifica- 
tion opened  the  door  to  conjecture  upon  sub- 
jects incapable  of  present  ascertainment, 
and  was  calcalated  to  confuse  rather  than 
aid  the  Jury.  It  permitted  them  to  conjec- 
ture the  "future  growth"  of  Spring  City  and 
Royersford  widiout  limit  as  to  the  distance 
to  which  theh"  conjectures  might  extend.  It 
then  permitted  them  to  conjecture  an  in- 
creased demand  for  gas  to  light  the  cities 
they  had  Imagined  to  exist  In  '*the  future,'* 
—a  d«nand  so  greatly  Increased  that  the 
company  could  not  supply  It  with  Its  pres- 
ent facilities  and  such  additional  ones  as  tbe 
remainder  of  the  land  would  enable  them  to 
provide;  and  that  the  company  might  then 
suffer  loss  on  account  of  Its  Inability  to  meet 
such  Increased  demand.  They  were  Invit- 
ed to  make  Tise  of  these  results  of  their  con- 
jectures to  fix  the  market  value  of  the  land 
taken.  No  more  speculative  and  lihaglnary 
considerations  affecting  the  value  of  the  land 
taken  could  have  been  thrown  Into  the  Jury 
box.  The  damages  should  have  been  ascer- 
tained by  fixing  the  fair  market  value  of 
the  plaintiff's  land  before  the  taking  and  its 
value  Immediately  after  the  taking.  The 
difference  would  have  represented  the  actual 
loss,  and  therefore  the  "Just  compensation** 
necessary  to  make  the  plaintiff  whole. 

The  third  assignment  of  error  must  also 
be  sustained.  The  -plaintiff  sought  to  treat 
this  unoccupied  land  as  part  of  Its  gas  plant, 
and  assess  tbe  damages  sustained  upon  the 
theory  that  the  value  of  Its  plant  had  been 
Impaired.  No  part  of  Its  actual  plant  was 
taken.  Injured,  or  destroyed.  Its  operations 
were  not  Interfered  with  in  the  slightest  de- 
gree. Yet  It  was  claimed,  and  testimony 
was  given  tending  to  show,  that  the  gas 
plant  had  suffered  in  damages  to  the  extent 
of  ?25,000.  What  had  actually  taken  place 
was  the  appropriation  by  the  defendant  of 
a  quarter  of  an  acre  of  ground,  which  the 
gas  company  had  never  occupied  exc^t  by 
Including  It  withbi  Its  general  Inclosure.  If 
this  piece  of  ground  was  to  be  treated  as  a 
part  of  the  gas  plant,  and  Its  value  fixed  up- 
on that  basis,  It  Is  too  clear  to  admit  of  ar- 
gument tliat  the  value  of  the  plant  as  a  whole 
before  the  entry  was  made  upon  It  was  not 
only  a  proper,  but  a  necessary,  subject  of  In- 
vestigation.   What  was  the  plant  'w:t]l,-bb^, 
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t<xe  the  entrj  and  what  was  It  worth  Im- 
mediately after  were  the  questions  the  JU17 
had,  apoD  that  theory,  to  determine;  and  the 
difference  between  these  values  would  rep- 
resent the  loss  sustained.  The  amount  of 
the  capital  stock  was  some  evidence  upon 
the  subject  of  actual  value,  and  it  was  com- 
petent, therefore,  to  place  this  t>efore  the 
jury.  The  same  thing  is  true  of  Its  net 
earnings.  If  its  entire  capital  stock  had  been 
but  725.000  or  $30,000,  and  it  had  paid  but 
little  or  nothing  in  the  way  of  profits  to  the 
holders,  the  absurdity  of  the  demand  for 
f25,000  in  damages  to  a  plant  that  bad  not 
been  Interfered  with  except  by  the  reduction 
of  the  area  of  Its  unused  land,  and  that  was 
worth  as  a  whole  no  more  than  was  thus 
claimed,  would  have  been  apparent.  If  the 
laud  taken  was  to  be  valued  as  land  merely, 
then  the  capital  stock,  the  volume  of  the 
business,  and  its  character  as  to  profits  were 
immaterial;  but  if  the  land  was  to  be  treat- 
ed as  part  of  a  gas  plant,  and  damages  were 
to  be  assessed  on  that  basis,  then  the  value  of 
the  plant  was  a  pertinent,  and,  indeed,  a 
necessary,  inquiry. 

The  fourth  assignment  of  error  requires 
some  notice.  It  complains  that  the  motion  of 
counsel  for  defendant  to  strike  out  the  whole 
of  the  testimony  of  John  SUngluft  was  re- 
fused. Some  portions  of  it  ought  to  have 
been  stricken  out,  but  some  portions  of  it 
were  admissible,  and  we  cannot  say  It  was 
error  to  refuse  the  motion  as  made.  The  as- 
signment suggests  the  question,  however,  as 
to  the  extent  to  which  expert  testimony  Is 
competent  In  a  case  like  this.  One  who  la 
familiar  with  the  value  of  land  In  the  vicin- 
ity of  the  land  taken  might  be  offered  as  an 
expert  upon  that  subject;  but  a  knowledge 
of  values  In  Philadelphia  or  Norristown  would 
not  qualify  a  witness  to  speak  as  an  expert 
of  values  In  Royersf(X'd.  So  a  man  might  be 
familiar  with  the  value  and  use  of  the  ap- 
pliances necessary  to  the  production  of  gas, 
so  as  to  be  qualified  to  speak  as  an  expert  of 
the  value  and  efTecttveness  of  the  machinery 
and  fixtures  used  in  any  given  gas  works; 
but,  unless  these  are  Injured  or  their  opera- 
tion interfered  with  by  the  entry  complained 
of,  it  is  not  easy  to  see  what  place  there  Is 
for  such  an  expert  In  the  witness  box.  In 
this  case  the  machinery  and  structures  of  the 
gas  works  were  untouched.  Its  productive- 
ness was  not  diminished  In  the  slightest  de- 
gree. There  is  still  room  within  the  inclo- 
sure  to  Increase  the  capacity  of  the  works.  If 
an  increase  should  become  necessary;  but 
up  to  the  time  of  the  entry  by  the  defendant, 
and  up  even  to  the  time  of  the  trial  In  the 
court  below,  no  such  Increase  had  been  found 
necessary.  The  plaintiff  had  been  deprived 
of  one-quarter  of  an  acre  of  unoccupied  land, 
and  of  nothing  more.  Mr.  Sllngluff  did  not 
pretend  to  know  the  value  of  the  land.  He 
said:  "I  am  not  acquainted  with  the  market 
value  of  real  estate  generally  in  the  locality 
or  the  Impi-ovemeuts.  *  *  *  I  can't  say 


that  I  know  the  value  of  any  prop«tit 
eluding  Improvements,  In  Royersford.' 
expert  Imowiedge  related  to  macbinei 
producing  gas,  and  the  process  of  1 
factnre,  neither  of  which  was  InTolv 
this  controversy.  But  it  Is  conteade<! 
inasmuch  as  the  land  taken  was  with! 
exterior  lines  of  the  tract  owned  by  the 
tiflf.  and  upon  which  Its  gas  works  we 
uated.  It  was  therefore  part  of  the  gas 
This  Is  a  oon  sequitur.  The  fact  state* 
not  support  the  conclusion,  Whatc 
necessary  or  convenient  to  the  prodt 
storage,  and  distribution  of  gas  is  part 
gas  plant.  On  the  other  hand,  that  wt 
not  used  or  needed  for  use  In  the  actnal 
neas  of  the  oomiwny  is  not  a  part  ( 
plant,  though  owned  by  the  gas  con: 
What  may  happen  in  the  next  general 
the  neighboring  villages  should  become 
is  a  possibility  that  does  not  concern  the 
They  might  as  well  conjecture  whethi 
would  not  cease  to  be  used  altogether 
lUuminant,  and  Its  production  be  abani 
The  question  is  one  of  actual  valn< 
market  value  at  the  time  of  the  appt 
tion.  What  was  the  prqpwty  of  the 
pany  worth  before  it  was  entered  by  tl 
fendant?  What  was  Its  worth  Immed 
upoD  such  entry?  The  difference  repr 
the  loss.  If  any,  that  has  been  sust 
The  judgment  is  reversed,  and  a  Tenire 
de  novo  awarded. 


SBWBLL  T.  UOORB. 

(Supreme  Court  ot  Pennsylvania.  Mar 
18&5.) 

HBOiiiosircB— FiiLDRB  TO  Erbct  Tnu  Esc 
AcnoM  roB  ImuRiBs— Etidb^ccb. 

1.  Act  June  11, 1879  (P.  L.  p.  12S>.  rc 
certain  buildings  to  be  provided  with  ] 
uent,  safe,  external  means  of  escape  thei 
in  case  of  fire,"  subject  to  approval  of  ti 
commissioners  or  other  officers.  Act  Ji 
1885  (P.  L.  p.  G8),  amending  the  prior  a 
scribes  in  detail  the  nature  and  mode  o 
struction  of  such  escapes,  and  wovldei 
nothing  therein  sliall  prohibit  one  from  sel 
and  erecting  any  other  device,  "being  a  ] 
nent,  safe,  external  means  of  escape,  sub: 
the  mspection  and  approval  of  the  const 
aatfaorities."  Bdd,  that  a  failare  to  erect 
cape  conforming  to  the  method  and  deta 
scribed,  or,  in  case  of  variance,  to  obtain  t 
proval  of  the  proper  authorities,  does  not 
the  owner  Uable  to  a  person  Injured  In 
qucnce  of  a  fire,  irrespective  of  any  questi 
negligence  or  proximate  cause;  but  he  maj 
another  kind  at  his  own  risk  that  it  shall 
"permanent,  safe,  and  external,"  and  be  s 
to  the  approval  of  the  proper  authorities. 

2.  Act  June  8,  18Si  (P.  L.  p.  70),  re 
fire  commisaionera  and  other  officers  to  ei 
and  teat  fire  escapes,  and,  if  found  satisfi 
to  grant  a  certificate  of  approval;  **there 
lieving  the  party  to  whom  such  ewtificatt 
sued  from  the  liabilities  of  fines,  damage 
Imprisoupent  imposed  by  tbia  act"  Rrti 
the  absence  of  such  certificate  imposes  no 
ity  on  the  owner  which  would  not  oth 
arise  from  the  facts,  but  puts  on  him  th 
dm  of  showing  that  he  has  complied  wi 
statute  by  building  audi  escapes  as  it  ra 
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or  other  permanent,  mte,  external  escapes  mb- 
stantiaUy  equiToleDt. 

3.  In  an  action  axaiost  th«  owner  of  a  baild- 
iDf:  for  personal  Injuries,  on  the  ground  that  be 
failed  to  provide  fire  escapes  as  provided  by  stat- 
nte,  a  certificate  of  approTal  of  the  fire  escapes 
erected  by  defendant,  issued  after  the  fire,  is  not 
admissible. 

4.  Act  Jane  3,  1885,  5  3  (P.  L.  70),  provid- 
ing that  In  case  of  Are  occurring  In  any  bnlld- 
ing  of  a  certain  class,  In  the  absmoe  of  fire  es- 
capes, approved  by  certificate  of  certain  officials, 
the  owner  sliaU  be  liable  in  an  action  for  dam- 
ages in  case  of  death  or  personal  injuries  sustain- 
ed in  consequence  of  sndi  fire,  makes  the  owner 
liable  for  injuries  received  in  eonseqiiMiee  of  a 
fire  only  when  the  absence  of  fire  escapM  con- 
tribntes  to  the  injaries. 

a.  Where  the  owner  of  a  building  provides  a 
sufficient  and  safe  fire  escape,  he  is  luyt  liable  to 
a  ^lerson  injured  in  consequence  of  a  fire  in  the 
building,  if  the  use  of  sucn  fire  escape  was  pre- 
vented by  hf  s  tenant's  locking  the  door  leading  to 
the  fire  escape,  though  the  escape  provided  was 
not  such  as  was  reqoired  by  law,  and  was  not 
approved  by  the  proper  authoritiea. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Afrtion  by  Elizabeth  Sewell  against  James 
C  Moore  to  recover  damages  for  ponsonal  in- 
juries caused  by  failure  of  defendant  to  pro- 
vide a  fire  escape  to  his  building,  occupied  as 
a  factory  by  a  tenant,  by  whom  plaintiff  was 
employed.  From  a  jadgment  tor  plaintiff, 
defendant  appeals.  Reversed. 

On  March  3,  1892,  a  fire  occurred  in  the 
building,  and  plaintiff  jumped  from  the  win- 
dow of  the  third  floor,  where  she  worked, 
and  was  Injured.  The  defense  was  that  de- 
fendant pWvided  fire  escapes  which  were  ap- 
proved by  the  building  Inspector  and  by  the 
factory  Inspector,  under  Act  May  20,  1889 
(P.  p.  245);  that  such  act  In  part  super- 
seded Act  June  3,  1885  (P.  L.  p.  68),  which 
requires  buildings  to  be  provided  with  fire 
escapes,  and  under  which  the  action  was 
brou^fht;  and  that  the  inability  of  plaintiff 
to  use  such  escape  was  caused  by  the  tenant 
locking  the  door  leading  to  It  from  the  third 
floor. 

The  specifications  of  error  are  as  folloira: 
"(1)  The  trial  judge  erred  In  excluding 
the  answer  to  the  question  proposed  by  the 
defendant,  and  stated  In  the  bill  of  excep- 
ttonB,  as  follows:  *Q.  I  hand  you  a  certifi- 
cate of  approval  of  the  fire  escape  of  Mr. 
Moore's  mill.  Issued  February  4, 1893.  Does 
that  certificate,  which  was  Issued  by  the 
board  of  fire  escapes  of  Philadelphia,  ap- 
prove of  a  fire  escape  In  1893  on  this  build- 
ing, which  was  precisely  identical  with  that 
of  18917  (Objected  to.  Objection  sustained. 
Exception  granted  to  the  defendant.)' 

•'(2)  The  trial  Judge  erred  In  excluding  the 
evidence  of  factory  Inspector  George  J.  Me- 
Crane.  as  stated  in  the  bill  of  exceptions, 
as  follows:  'Q.  Did  you,  as  factory  Inspect- 
or, visit  the  mill  of  Mr.  Moore?  A.  Yes,  sir. 
Q.  Did  you  make  a  report  of  It  in  accordance 
with  law?  A.  Yee,  sir.  Mr.  Beck:  What 
is  offered  to  be  proven  by  this  witness?  Mr. 
Sellers:  By  the  act  of  May  20,  1889  (P.  L. 
p.  245),  K  Is  provided,  by  section  12:  "That 


If  the  Inspects  of  factories  find  that  *  •  • 
the  means  of  egress  In  case  of  fire  or  other 
disaster  Is  not  snfflclent  or  in  accordance 
with  all  the  requirements  of  law,  *  •  • 
he  shall  notify  the  proprietor  of  such  fac- 
tory *  *  *  to  make  the  alterations  or 
additions  necessary  within  sixty  days. 
•  •  I  offer  to  prove  that,  in  pursuance 
of  this  duty,  he  visited  these  tower  fire  es- 
capes, and  he  considered  them  to  be  perfect- 
ly safe  and  proper  for  escape  from  fire.  (Ob- 
jected to.)  The  Oourt:  The  duties  of  the 
factory  inspector  are  more  comprehensive 
than  those  of  the  board  of  fire  escapes.  Its 
functions,  so  t&r  as  this  act  was  concerned, 
were  merely  to  Inspect  and  test,  or  approve 
or  disapprove,  of  the  flre  escapes.  Factory 
Inspectors  are  charged  with  more  compre- 
hensive and  different  duties,— among  others, 
that  of  Inspecting  all  modes  of  ^ress,  not 
only  those  for  escape  during  flre,  but  ail 
others,  and  other  duties  that  may  be  related 
to  those  of  the  fire  commissioners;  but  they 
do  not  take  the  place  of  the  other  body,  and 
his  approval  would  in  no  sense  take  from  the 
plaintiff  her  right  of  actl<Hi.  It  Is  purely 
statutory,  and  I  therefore  refuse  the  offer. 
(Exception  granted  to  the  defendant)' 

"(3)  The  trial  Judge  erred  In  excluding  the 
evidence  as  to  the  kind  of  fire  escape,  as  stat- 
ed In  the  bill  of  exceptions,  as  fcHlows:  "Sir. 
Sellers  reads  section  27  of  the  act  of  1893 
(P.  L.  p.  873),  by  which  It  Is  provided:  'All 
buildings  to  be  hereafter  erected,  •  •  • 
factory  or  workshop,  more  than  two  stories 
in  height,  shall  have  at  least  one  stairway, 
accessible  from  each  apartment,  which  shall 
be  Inclosed  with  brick  walls,  •  •  •  and 
shall  have  no  interior  openings  other  than 
the  doors  from  which  It  Is  an  exit,  •  •  • 
shall  be  provided  with  a  tower  fire  escape. 
Inclosed  In  Incombustible  material,  adjoining 
one  of  Its  fronts.  •  •  •  Such  flre  escape 
shall  be  held  and  taksn  as  a  fire  escape  un- 
der the  act  of  •  •  •  June  3, 1885.'  •Now, 
I  desire  to  prove  that  Is  the  kind  of  flre  es- 
cape defendant  had.  (Plaintiff  objects.  Ob- 
jection sustained,  and  exception  granted  to 
the  defendant.)* 

"<4)  The  trial  Judge  erred  In  excluding  tha 
evidence  as  to  the  usage  in  building  fire  es- 
capes, as  stated  In  the  bill  of  exceptions,  as 
follows:  *Q.  The  plan  of  tower  fire  escapes, 
which  you  adopted  as  a  mechanical  engineer, 
are  those  the  plans  actually  adopted  tn  the 
large  mills  In  the  northeastern  section  of  the 
city  which  have  been  erected  during  the  last 
ten  years?  (Objected  to.  Objection  sus- 
tained. Exception  granted  to  tbe  defend- 
ant.)' 

"(5)  The  trial  Judge  erred  In  not  affirming 
the  first  point  presented  by  the  counsel  for 
the  defendant,  as  stated  In  the  bill  of  excep- 
tions, as  follows:  That  If  the  Jury  believe 
that  the  flre  escape  for  which  the  certificate 
of  approval  of  February  14,  1893,  was  Is- 
sued, Is  Identical  with  that  In  the  factory 
burned,  then  it  afllnnatlvely 
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die  owner  Is  relieved  from  the  liability  Im- 
posed by  tlie  act  of  June  3,  ISSs.  aad  tlie 
Terdtct  ahauld  be  for  the  defendant' 

"(6)  The  trial  judge  erred  in  not  afflmiug 
tlie  second  point  presented  by  tbe  counset 
for  the  defendant,  as  stated  In  the  blU  of  ex- 
ceptions, as  fedlows:  'If  the  jury  l>elleTe 
that  the  factory  Inspector,  In  ajccordance 
with  section  12  of  the  act  of  May  20,  188S 
<P.  L.  p.  24:3),  found  tliat  the  means  of  egress 
in  case  of  fire  was  sulficlent,  then  tbe  verdict 
mmt  be  Cor  the  defendant.* 

"<7)  The  trial  judge  erred  in  not  afHrmlug 
the  third  point  presented  by  tiie  counsel  for 
the  defendant,  as  stated  in  tlie  bill  of  excep- 
tions, as  follows:  'Defendant  Is  not  liable 
for  the  act  of  the  t«kant  in  locking  the  door, 
aad,  if  the  jury  believe  this  was  the  proxi- 
mate cause  of  the  injury,  the  verdict  must 
be  for  the  defendaot* " 

Leon  H.  Folz,  David  Jay  Myers,  and  David 
W.  Sellers,  for  appellant.  James  M.  Beck 
and  William  F.  Harrlty,  for  appellee. 

MITCHELL,  J.  The  learned  judge  direct- 
ed a  verdict  tor  plaintiff,  leaving  to  tbe  jury 
only  tbe  amount  of  damages,  on  the  view 
that  the  statute  required  the  construction  of 
a  fire  escape  in  exact  conformity  to  the  meth- 
od and  details  prescribed,  or,  in  case  of  any 
variance,  the  approval  of  the  proper  munici- 
pal authorities,  as  a  mandatory  requirement, 
the  absence  of  which  would  create  a  liability 
to  any  person  injured  In  consequence  of  a 
fire  In  the  building,  irrespective  of  any  ques- 
tions of  negligence  or  proximate  cause.  The 
statute  will  not  bear  so  severe  a  construction. 
The  act  of  June  11,  1870  (P.  U  p.  128),  re- 
quired certain  buildings  to  be  provided  with 
"a  permanent,  safe,  external  means  of  es- 
cape therefrom  In  case  of  fire,"  leaving  the 
determination  of  the  means  to  be  adopted  to 
the  individual  owners,  subject  to  the  exami- 
nation and  approval  of  the  fire  commission- 
ers or  other  proper  (riSclals.  A  supplement 
was  passed  June  1, 1S83  (P.  L.  p.  50),  and  an 
amendment  to  the  supplement  on  Jtme  3, 
ISS^  (P.  L.  p.  U5),  neither  of  which  is  mate- 
i^ial  to  the  present  case.  On  the  same  day, 
however,  as  this  last  act,  June  3,  1S35  (P.  L. 
p.  *>8).  was  passed  an  amendment  to  the  act 
of  ISTt),  which  is  the  statutory  law  la  force 
at  the  time  of  this  accident.  This  act  pre- 
scribes in  great  detail  the  nature  and  mode 
of  construction  of  the  external  fire  escape  re- 
quired, but  also  baa  a  proviso  that  "nothing 
herein  contained  shall  prohibit  any  person 
*  *  *  from  selecting  and  erecting  any 
other  and  different  device,  design  or  instru- 
ment, being  a  permanent,  safe,  external 
means  of  escape,  subject  to  the  inspection 
and  approval  of  tbe  constituted  authorities 
for  tlxat  purpose."  The  result  of  this  act, 
wltli  lis  proviso,  is  tlmt  while  a  design  and 
mode  of  construction  of  fire  escape  are  pre- 
scribed which,  if  followed,  will  absolutely 
exempt  tbe  owner  from  the  penalties  and  lia- 
bilities of  the  act,  yet  he  Is  left  at  liberty  to 


erect  one  of  a  diflFerent  kind  at  his  own 
but  at  his  own  risk  that  It  shall  prove 
manent,  safe,  and  external,;'  and  that  it 
be  subject  to  the  inspection  and  appror 
the  proper  authorities. 

What,  then,  Is  the  effect  of  a  failure  i 
tain  such  appro\'al  ?  The  act  of  187^  m: 
the  duty  of  fire  commissioners  and  otbe 
dais  to  examine  and  test  fire  escapes 
desifrn  and  coustruction  not  tieing  presc 
by  the  act),  and,  if  found  satisfactoi 
f^ant  a  certificate  of  approval.  The 
section  imposed  certain  penalties  and  li 
ties  for  failure  to  comply  with  the  act,  \ 
will  be  discussed  later  on.  The  effect  < 
failure  to  get  a  certificate  of  approval 
thus  left  undefined.  In  the  second  a 
1SS5  (P.  L.  p.  70).  however,  the  provlsio 
a  certificate  of  approval  was  substan 
re-enacted,  and  it  was  expressly  S' 
"Thereby  relieving  the  party  to  whom 
certificate  Is  Issued  from  tbe  liablllti< 
fines,  damages,  and  imprisonment  im; 
by  this  act"  The  effect  of  tills  claoae 
not  admit  of  doubt  The  certificate  o 
proval  Is  conclusive  evidence  of  nonlia 
under  tbe  act,  bat  It  la  not  a  mandatoi 
gnirement,  and  its  absence  creates  no  il 
ty  that  would  not  otherwise  arise  trxn 
facts.  It  is  evidence  only,  and  the  sole 
of  its  absence  Is  to  put  on  the  owner  tta( 
den  of  proof  that  he  has  compiled  wit] 
tlon  first  tj  building  a  Are  escape  ta  ai 
ance  with  its  directions,  or,  under  the 
viso,  has  made  a  permanoit  safe.'  exi 
escnp^  which  is  substantially  equiv 
It  follows  that  the  evidence  ott^ied  te 
to  show  the  erection  of  a  proper  and  sufl 
escape,  as  pwmitted  by  the  provlao  to  m 
1  of  tbe  act  of  188S,  should  have  bam  a 
ted. 

The  evidence  offered  In  the  first  ai 
ment  was  not  admissible,  not  for  tbe  re 
on  which  it  was  excluded,  hot  becai 
was  not  of  the  requb-ed  rank  as  the 
evidence.  The  officer  who  issued  the  c 
cate  would  have  been  a  competent  wl 
OS  an  expert,  but  his  ceitificnte  la  onl, 
misslble  by  force  of  tbe  statute,  and 
extends  only  to  certificates  given  on  exai 
tion  and  test  before  the  happening  o 
fire. 

The  second,  third,  and  fourth  aasignt 
of  eiTor  are  sustained. 

The  seventh  assignment  must  also  be 
tained.  The  defendant's  third  point  s) 
have  been  afiirmed.  Section  3  of  the  e 
1885  gives  the  right  of  action  In  these  w 
"Every  person  •  •  •  neglecting  or  i 
ing  to  comply  with  the  requirements  ol 
tlon  one,  in  erecting  sold  fire  escapes, 
be  liable  to  a  fine,"  and  be  deemed  gull 
a  misdemeanor,  etc.  "And  In  mse  o 
occurring  in  any  of  said  buildings  in  tt 
sence  of  such  fire  escape,  approved 
tificate  of  said  oOicials,  tbe  said  persi 
corporation  shall  be  liable  in  an  nctlo 
damages  In  case  of  death  or  personal 
rles  sustained.  In  conseaueuce  of  sue) 
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breakli^  out  In  said  bulldlns*  •  •  •  and 
such  aetkui  for  damages  may  be  maintained 
by  any  parsoD  now  authorixed  by  law  to  sue, 
as  In  otlier  cases  of  similar  injuries."  Tbe 
constraction  that  ttaia  raises  an  absolute  lia- 
bility for  all  injuries  im  tbe  bappcning  ot  a 
are,  wbetber  tbe  absence  of  a  fire  escape 
had  any  coiuiectloa  wltb  sneb  Ic^ui-les  or  not. 
would  make  tbe  owner  leapansible  for  results 
of  wblcb  bia  act  was  not  tbe  cause,  or,  as  in 
the  present  case,  for  acts  ot  anotber  over 
wblcb  be  bad  no  control.  A  construction 
whfeb  would  make  tbe  law  of  such  doubtful 
constitutionality  should  not  be  adcHpted,  un- 
less tbe  hmguage  read«B  it  Imperattve. 
Tbei%  la  no  such  compulsioB  here.  The  last 
clause  of  the  section  quoted— that  actions 
"may  be  maintained  by  any  person  now  au- 
thorized to  sue,  as  In  other  cases  of  similar 
iiUurles"— ahon-s  clearly  that  what  the  legis- 
lature bad  in  mind  was  tbe  large  and  well- 
known  class  of  acticou  for  death  and  injuries 
caused  by  negligence.  This  act  added  anoth- 
er to  that  class.  Tbe  failure  to  build  a  fire 
escape  was  made  an  act  of  negligence,  for 
which  a  liability  attached  to  the  owner,  but. 
as  in  other  cases  of  the  same  class,  a  liability 
only  to  those  injured  In  conseauenee  of  such 
negligmce.  There  could  be  no  better  Hlus- 
tratlon  of  the  wisdom  and  justice  of  this 
view  than  tbe  present  case.  The  undisputed 
testimony  la  that  tbe  fire  escape  was  safe, 
snflicient.  and  effective  when  it  was  once 
reached.  All  tbe  people  on  tbe  fourth  floor 
escaped  by  It  uninjured.  The  difficulty  was 
In  tbe  locking  of  the  door  that  led  to  It  on  the 
third  floor.  The  plaintiff  got  to  this  dotn-  in 
time,  and  bad  It  iMen  open,  as  it  should  Imre 
been,  ahe  could  have  escaped  without  In- 
jury, as  did  the  others  who  came  to  It,  some 
of  them  after  she  did.  The  only  proximate 
and  effective  cause  of  the  Injury  waa  the 
locking  of  tbe  door,  and  that,  acctnrding  to 
the  testimony  of  Taylor,  the  boss  weaver, 
waa  done  by  blm.  at  the  order  of  his  employ- 
ers, the  toiants.  It  waa  not  the  act  of  the 
defendant,  or  of  any  one  over  whom  he  had 
control  or  for  whose  actions  he  was  respon- 
sible. The  statute  does  not  make  bim  liable 
except  for  tbe  consequences  of  bta  own  act, 
and  there  was  no  evidence  on  which  the  jury 
should  have  been  permitted  to  find  that 
plalntiff'a  injuries  were  the  result  of  any- 
thing defendant  did  or  omitted.  Judgment 
reversed. 
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ASUOKMBXT— To  HUBBAXD  AND  WtTC— Ix  BSTBB- 

ALTr — EVTIRKTIES — LaCUBS. 

1.  An  asBtgnment  of  a  mortgage  to  D.  and 
his  wife.  B.,  "to  Itave  an4  to  hold  to  the  said  D. 
and  B.,  Us  wife,  tketo  heirs  and  aaiigBa,  forever, 
in  equal  moltics  or  half  parts,  as  teomts  Id  com- 
mon; that  li  to  aar,  one  full  caual  moiety  or 
one-half  part  anto  toe  said  D,,  nis  heirs,  exec- 
wfooL  aaa  aislcas,  and  the  other  fall  equal  m<rie- 


ty  or  one-half  part  to  E.,  her  heir».  exLcufors, 
and  asaifjus,"  does  not  vest  title  in  the  husband 
and  wife  as  tenants  by  the  entireties,  so  that  on 
the  death  of  either  the  other  becomes  owner  in 
severalty  of  the  entire  mortgage,  but  the  assign- 
ment is  of  one-balf  tbe  mortgage  debt  to  each  in 
Beveralty, 

2.  Where  the  words  of  an  assignment  to 
hasband  and  wife  leave  in  doubt  the  question 
of  whether  it  is  to  them  bi  severalty  or  aa  ten- 
ants by  the  entirety,  the  circumstances  of  the 
assignment  and  the  character  of  the  entire  trans- 
action may  be  considered. 

3.  One  who  nether  appeals  from  the  con- 
firmatioD  of  the  account  of  an  executrix  nor  ap- 
plies for  a  review  of  the  account,  cannot,  more 
than  eifilit  ye.ir9  after  the  confirmation,  dnring 
which  time  be  has  been  free  from  disabilities, 
open  the  couQrmatioD  by  imlirection  by  an  ap- 

Slication  to  have  the  executor  of  the  executrix 
le  an  account  showing  tbe  disposition  made  by 
her  of  a  mortgage  to  her  testator. 

Appeal  from  orphans'  court,  Philadelphia 
coun^. 

David  Toung  filed  a  petition  asking  that 
Henry  E.  Fox,  executor  of  Elizabeth  Toung, 
deceased,  executrix  of  David  Young,  deceas- 
ed, be  required  to  file  a  supplemental  ac- 
count of  said  Klizabeth  Young  as  executrix 
of  David  Young,  deceased.  From  a  decree 
dismissing  the  petition,  petitioner  ^peala. 
Affii-med. 

W.  H.  Woodward,  for  appellant.  Wm. 
Ueury  F<n  and  David  Wallei-steln,  for  ap- 
pellee. 

WILLIAMS,  J.  It  appears  from  the  peti- 
tion and  answer  that  David  Young  waa.  In 
1879,  the  owner  of  certain  real  estate  In  Phil- 
adelphia. He  sold  It  In  that  year  to  C.  E. 
Johnson  for  f 12,000, payable  one-half  In  cash, 
and  one-halT  In  mortgage  secured  on  tbe 
premises.  Elizabeth  Young,  the  wife  of  Da- 
vid, refused  to  Join  her  husband  In  execut- 
ing a  deed  to  the  purchaser,  unless  she  was 
paid  $S,000  out  of  the  purchase  money.  Her 
husband  finally  agreed  to  this,  the  deed  was 
executed,  and  dellvM^  to  the  purchaser, 
and  tbe  money  and  tbe  mortgage  turned  over 
to  Young.  But  some  $4,000  of  the  money 
socma  to  have  been  required  to  pay  liens  up- 
on the  land  sold,  and  It  became  necessary  to 
pay  Mrs.  Toung  out  of  the  morti^ge.  In  or- 
der to  do  this,  Young  assigned  the  mortgage 
to  H.  K.  Fox.  his  attorney,  who  Immediately 
reassigned  It  to  David  Young  and  Elizabeth 
Young,  bis  wife,  "to  have  and  to  hold  to  the 
said  David  Yonog  and  Elizabeth  Young,  his 
wife,  their  heirs  and  assigns,  foi-ever,  in  equal 
moieties  or  Mie-half  parts  as  tenants  In  com- 
Bion;  that  Is  to  say,  one  full,  equal  moiety 
or  one-half  part  unto  the  said  David  Young, 
his  heirs,  executors  and  assigns,  and  the  oth- 
er fall,  equal  moiety  or  one-half  part  to 
EUsiabeth  Young,  her  b^rs,  executors,  and 
assigns.**  Out  first  question  Is  over  the  ef- 
fe*  t  of  this  assignment  by  Fox  to  David 
Young  and  Bllxabetb  Young.  The  orphans* 
court  held  that  !t  vested  the  title  to  the  mort- 
gage in  the  husband  and  wife  as  tenants  by 
the  entireties,  so  that,  upon  tbe  death  of 
^ttier,  the  aurplvwr  became  the^uwner  In  aev- 
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«ralty  of  the  entire  mortgage.  The  general 
rale  that  a  conveyance  to  husband  and  wife 
as  such,  whether  they  are  described  In  the 
-deed  as  tenants  in  common  or  as  joint  ten- 
ants, Tests  In  them  an  estate  as  tenants  by 
entireties,  Is  well  settled.  The  reason  of  the 
rule  is  clearly  stated  by  Blackstone  in  the 
second  volume  of  his  Commentaries,  on  page 
182,  thus:  "If  an  estate  in  fee  be  given  to 
a  man  and  his  wife,  they  are  neither  properly 
joint  tenants  nor  tenants  in  common;  for, 
husband  and  wife  being  considered  as  one 
person  in  law,  they  cannot  take  the  estate  by 
moieties,  but  both  are  seised  of  the  entirety, 
'per  tout  et  per  my;'  the  consequence  of  which 
is  that  neither  the  husband  nor  the  wife  can 
'dispose  of  any  part  without  the  assent  of 
the  other,  but  the  whole  must  remain  to  the 
«urvIvor."  This  is  the  rule  In  this  state. 
In  Johnson  v.  Hart,  G  Watts  &  S.  310,  the 
conveyance  was  In  express  words  to  the  hus- 
band and  wife  as  tenants  in  common,  but  we 
held,  in  accordance  with  the  rule  just  stated, 
that  they  were  tenants  by  entireties.  Being 
one  person  in  law,  a  conveyance  to  them  as 
husband  and  wife  was  necessarily  a  convey- 
ance to  the  survivor.  But  it  by  no  means 
follows  that  a  grantor  cannot  convey  to  them 
as  individuals.  Nobody  ever  doubted  that 
the  husband  was  competent  to  take  in  sev- 
eralty;  and,  under  recent  legislation,  the 
competency  of  the  wife  to  take  and  hold  real 
estate  as  her  own  is  just  as  clear  as  that  of 
the  husband.  As  to  this  subject,  the  legal 
unity  of  the  husband  and  wife  has  been  so 
far  impaired  as  to  enable  the  wife  to  use 
and  enjoy  her  separate  estate  free  from  any 
light  of  possession  or  control  by  her  hus- 
band. The  cases  cited  by  the  appellant  do 
not  reach  the  real  point  of  contention.  The 
whole  line  of  cases  from  L.odge  v.  Hamilton, 
2  Serg.  &  B,  491,  down  to  In  re  Bramberry's 
Estate,  156  Pa.  St.  628,  27  Atl.  405,  Is  fairly 
within  the  rule  as  laid  down  by  BUickstone. 
Perhaps  the  most  frequently  cited  case  is 
that  of  Stuekey  v.  Keefe's  Ex'rs,  26  Pa.  St. 
401,  and  we  folly  approve,  and  are  ready  in 
any  proper  case  to  follow,  the  doctrine  there 
stated.  It  was  restated  In  Re  Bramberi-y'e 
Estate,  supra,  by  our  Brother  McCollum, 
very  clearly.  He  said,  In  substance,  that 
words  which  in  a  conveyance  to  unmarried 
persona  would  create  a  joint  tenancy  or  a 
tenancy  in  common,  would  create,  where  the 
grantees  were  husband  and  wife,  and  they 
were  so  named  in  the  conveyance,  a  tenancy 
by  the  entireties.  The  converse  of  this  prop- 
osition Is  equally  true,  viz.  that  where  the 
deed  would  create  neither  a  tenancy  In  com- 
mon nor  a  joint  tenancy  In  unmarried  per- 
sons, It  will  not  create  a  tenancy  by  the  en- 
tireties, though  the  grantees  may  be  describ- 
ed as  husband  and  wife.  This  is  illustrated 
by  a  case  put  by  Preston  In  his  treatise  on 
Estates  (volume  1,  p.  132),  as  follows:  "A 
lease  is  to  be  made  to  three  persons,— to  A. 
for  life,  to  B.  in  tail,  and  to  O.,  his  wife,  for 
years.    Here  each  takes  In  severalty,  for  a 


several  estate  Is  granted  to  each."  Lew 
J.,  Id  commenting  on  the  case  ptit  by  1 
ton,  said,  in  Stuekey  v.  Keefe's  Ex'rs,  si 
"We  do  not  see  how  it  could  be  other 
The  wife,  under  her  lease  for  years,  acqi 
no  interest  In  her  husband's  estate  in 
and  could  have  no  claim  to  hold  It  as 
vivor  in  case  of  the  death  of  the  bast 
and  the  husband,  by  virtue  of  a  convey 
to  him  in  tail,  acquired  no  interest  li 
wife's  term.  The  interest  which  each  vi 
acquire  In  the  estate  of  the  other  wonit 
be  through  the  grant  to  the  party  acqu 
it,  but  would  be  such  as  the  law  of  man 
carves  out  of  the  estate  granted  to  bl 
her  companion."  In  other  words,  the  lu 
of  the  thing  granted  anj^  the  words  o1 
grant  are  to  be  taken  into  consideratloi 
well  as  the  existence  of  the  marriage 
tion  between  the  grantees.  With  this 
tinctlon  In  mind,  let  us  now  turn  to  tb 
sfgnment  from  Fox  to  David  and  Eliza 
Young,  and  see  what,  and  in  what  mai 
It  grants  to  each.  It  transfers  the  v 
mortgage  debt  to  the  grantees,  and  in  a 
of  habendum  clause  undertakes  to  des< 
the  Interest  which  each  shall  take.  It 
they  shall  hold  in  equal  moieties  or  one 
parts  as  tenants  in  common.  This  sho9 
intent  that  they  shall  not  take  by  entin 
but  as  tenants  in  common.  But  the  assi 
,  seeius  at  this  point  to  have  recalled  the 
:  that  he  was  transferring,  not  real,  bat 
sonal,  property,  the  evidence  of  a  debt, 
he  immediately  adds  by  way  of  explana 
"That  Is  to  say,  one  full,  equal  moEet; 
one-half  part,  unto  the  said  David  Yi 
his  heirs,  executors,  and  assigns,  and 
other  full,  equal  moiety  or  one-half  pa 
the  said  Elizabeth  Young,  her  heirs, 
utors,  and  assigns."  This  was  a  grai 
each  In  severalty.  If  David  Young  si 
die,  this  assignment,  In  express  words, 
ried  his  half  to  his  heirs,  personal  r 
sentatives,  or  assigns,  and  not  to  bis 
as  survivor.  If  Elizal}etb  Young  had 
before  her  husband,  her  one-half  of 
mortgage  was  her  separate  estate.  t< 
disposed  of  by  her  will,  or  to  go  into 
I  hands  of  her  personal  representative  foi 
j  posal  under  the  Intestate  laws.  Withot 
i  planatlon  by  the  grantor,  the  words 
I  used  to  describe  the  respective  Interesi 
i  his  grantees  would  have  given  them  a 
I  interest,  to  which  a  right  of  survivoi 
would  have  attached  by  operation  of  the 
relied  on  by  the  coui't  below.  But  the  { 
tor  did  not  leave  his  Intention  to  stand 
words  about  whose  effect  he  evidently 
I  uncertain,  but  proceeded  to  pat  In  < 
[  words,  words  of  whose  meaning  he  teit 
I  just  what  he  intended,  and  what  was  e 
<  ly  in  accordance  with  the  understandit 
I  all  the  parties.  These  words  give  one 
of  the  mortgage  debt  to  each  In  sevei 
and  provide  for  the  sale  by  either  of  fa 
her  part  without  the  assent  of  the  other. 
In  case  no  sale  should  be  made,  carrj 
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share  of  each  to  bis  or  her  bein  or  penonal 
representative.  To  bxA6  otherwise  would  be 
to  dlnegard  and  abstAntely  to  subvot  tiie  In- 
tuutlon  of  the  flsslgnor,  and  the  arraiiKement 
uuder  whlidi  the  ossifiameiit  was  made.  If 
Pox  had  ^ecuted  two  aaslgnments,— one  to 
the  wife,  bar  heirs,  and  assigns  for  one*half 
of  the  mortgage;  and  the  other  to  the  bus- 
oand  for  the  remaining  half,  to  hold  for  him- 
self, his  heirs,  and  assigns,— It  Is  not  IDcely 
that  this  contention  would  erer  have  arisen. 
Ue  really  did  this,  but  put  both  Insti-nments 
In  the  same  paper.  Their  effect  Is  precisely 
the  same  It  wonid  bare  bera  if  he  had  sep- 
arated them,  and  executed  and  delivered 
each  by  Itself.  If  the  tntmt  was  left  in 
doubt  upcm  the  terms  of  the  paper,  Instead 
of  being,  as  it  Is,  quite  plain,  recourse  could 
be  bad  to  the  circumstances  out  of  which 
the  amignment  grew,  and  the  character  of 
the  entire  transaction  could  be  taken  into  the 
account,  to  order  to  resolve  the  doabt  and 
settle  the  meaning  of  the  instrument  Tay- 
lor V.  Birmingham,  28  Pa.  s£  806;  Dexter  v. 
BUUngs,  UO  Pa.  St  185,  1  Aa  180.  All  the 
evidence  was  before  the  court  It  appeared 
that  the  pr(q)erty  banged  to  David  Young. 
Uis  wife  demanded,  as  the  price  of  her  join- 
lag  in  the  deed,  that  she  should  have  $3,000 
out  of  the  pundiaae  pioney.  Her  husband 
yielded  to  her  demand.  The  as^gnmokt  by 
Tonng  to  Fox,  and  the  assignment  of  the 
same  mortgage  In  equal  half  parts  to  Young 
and  to  his  wife,  was  the  method  resmrted 
to  to  carry  out  the  bargain  betwem  Young 
and  Ills  wife,  and  give  to  her  the  $3,000  out 
of  the  purchase  mon^,  to  hold  as  her  s^ 
arate  property,  free  ^m  the  control  and  the 
survlrmvhlp  of  her  husband.  But  we  are 
nevCTthelesB  of  the  opinion  that  the  decree 
must  be  affirmed.  The  laches  of  the  peti- 
tioner irere  properly  held  to  he  a  ftital  bar- 
rio in  the  way  of  the  relief  sought  He  Is 
the  grandson  of  David  Young  and  Blisabeth 
Young.  She  survived  her  husband,  and  wag 
the  aecutrix  named  In  his  will.  She  settied 
lier  account  as  executrix,  and  It  was  duly 
conflrmed.  She  survived  the  confirmation  of 
bLT  account  more  than  eight  years.  During 
about  eight  years  of  tbls  time  the  petitioner 
was  of  full  age.  He  neither  appealed  from 
the  decree  of  conflroutlon  nor  applied  for  a 
review  of  the  account  He  waited  till  her 
deatli,  and  till  her  executor  Is  engaered  In  the 
settlement  of  her  estate,  and  then  asks  by  this 
petltiMi  that  her  execntor  be  required  to  file 
iin  account  showing  the  disposition  made  by 
his  grandmother  of  the  one-half  of  the  mort- 
gage held  by  David  Young  under  the  assign- 
ment by  Mr.  Fox.  This  Is,  In  effect,  an  at- 
tempt to  <^>en  by  Indirection  the  decree  of  con- 
flrmatlon  made  upon  the  final  settlement  of 
Elisabeth  Young  as  ezeentrtx  of  David 
Yonng.  That  decree  stands  uoappealed  from, 
«nd  it  cannot  now  be  disturbed  In  the  manner 
Attempted.  For  tikis  reason  the  petition  was 
rightly  dlsmisBed.  and  the  decree  itf  tlw  or* 
pbans'  court  Is  affirmed. 


FRAUB  T.  FELIX  et  aL 
(Supreme  Oonrt  of  PennsylTania.    Mardi  18^ 

1886.) 

MUMOIPAL  COBPORATIOKa— FUBLIO  ImI'KOTBMENM 
— VaLIDITT  of  CoxTBAOT— AWAKO  to  IjOWSBT 
BiDDU— BQVITT  Juai8DI0TI05. 

1.  In  the  maUng  of  contracts  for  construc- 
tion work  under  Botnority  from  the  conncils  of 
the  city  of  Reading,  the  board  of  water  commis- 
Blonera  is  a  mere  department  of  the  dty  govern- 
ment, and  hence  must  comply  with  Act  May  23, 
18S0.  art  4,  $  6,  requirinx  certain  work  for  the 
city  to  be  awarded  to  the  lowest  responsible  bid* 
der. 

2.  The  fixing  by  board  of  city  water  commis- 
sioners, In  Bpecincationa  for  work  to  be  done,  of 
a  minimum  nrice  to  be  paid  for  labor,  and  the 
awarding  of  a  contract  on  the  basis  of  aoch  n>ed- 
fications.  Is  a  violation  of  a  statutory  provuion 
requirine  such  work  to  he  awarded  to  the  lowest 
responsible  bidder,  and  void. 

3.  One  who  is  a  taxpayer  and  property  own- 
er In  a  city  may  invoke  equity  jurisdiction  to 
set  aside  the  action  of  a  rity  board  in  awarding 
a  contract  in  violation  of  law. 

Appeal  from  court  of  common  {deas.  Barks 
county;  6.  A.  Endllch,  Judge. 

Action  by  A.  Lincoln  Frame  against 
George  H.  Felix,  Matthan  Harbster,  Frank 
A.  Tyson,  and  Frederick  P.  Heller,  commis- 
sioners of  the  water  department  of  the  city  of 
Reading,  Howard  E.  Ahrens,  and  the  city  of 
Heading,  for  an  injunction.  From  a  judg- 
ment for  plititttlff,  defendants  apyuat  Af- 
firmed. 

The  opinion  of  the  court  below  la  as  fol- 
lows {Endllch,  J.): 

■The  bin  filed  December  20,  1884,  hi  this 
case  avers  (1)  that  plaintiff  Is  a  citizen  and 
taxpayer  of  the  city  of  Beading  owning  real 
estate  within  the  same  taxable  for  municipal 
purposes;  (2)  that  the  said  city  fs  subject  to 
the  acts  of  May  23,  1874  (P.  L.  280),  and 
May  23,  18S8  (P.  L.  2T7);  (3)  that  Felix  and 
others  named  as  defendants  are  commission- 
ers of  the  water  department  of  said  city,  un- 
der the  provisions  of  said  acts;  (4)  that,  hav- 
ing resolved  to  construct  a  new  Inlet  at  the 
Maldencreek  pumping  station,  they  prepared 
plans  and  specifications,  and  Invited  pro- 
posals on  the  basis  thereof,  the  same  stipu- 
lating that  none  but  citizens  of  the  United 
States  shall  be  employed  by  the  contractor 
upon  said  work,  and  that  the  minimum  wages 
to  be  paid  by  him  to  such  employ^  shall  be 
$1.50  per  day;  (5)  that  the  contract  was  on 
December  18,  1804,  awarded  to  the  defend- 
ant Ahrens,  upon  his  proposal  made  oa 
the  basis  of  said  specifications,  and  that  an 
agreement  is  abont  to  be  executed  with  him 
accordingly;  (6)  that  the  prevailing  market 
price  of  labor  in  Beading  is  from  $1  to  $1.25 
per  day;  (7)  that  the  stipulation  as  to  the 
minimum  wages  to  be  paid  Is  Illegal,  nncon- 
sUtutional,  and  void;  and  that  the  said 
agreement,  if  executed,  will  do  plaintiff  Ir- 
reparable Injury.  The  prayers  are  (a)  that 
the  proceedings  In  awarding  the  contract  be 
declared  void;  (b)  that  def aidants  be  re- 
strained from  executing  the  proposed  agree- 
ment; and  ((^  general  relief.  Ajj^dimlnyy 
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iDjunctlon  was  granted.  The  answer  (which 
It  wns  agreed  by  counsel  should  stand  aa 
the  answer  of  all  the  defendants)  admits  all 
tlie  arenneiits  except  the  third,  which  Is  qnal- 
Ifled  by  the  statement  that  the  commissioners 
of  the  water  department  are  governed  by  the 
act  of  Harch  21,  18G5  (P.  L.  458),  and  the 
sixth,  seventh,  and  eighth,  wblch  are  dented. 
The  cause  was  tried  and  argued  before  the 
court  on  January  8, 1895. 

"Upon  the  basis  of  the  admissions  in  the 
pleadings,  of  the  testimony  tal±en,  aud  of 
such  matters  as  the  court,  under  rule  27,  8 
5,  takes  judicial  notice  of,  I  make  the  fol- 
lowing flndlngs  of  facts: 

"(1)  The  plaintiCC,  A.  Lincoln  Frame,  Is  a 
citlaen  and  taxpayer  of  the  city  of  Reading, 
and  the  owner  of  real  estate  In  the  said  city 
taxable  for  municipal  purposes.  (Plaintiff's 
reqtiest  for  findings  of  fact  No.  1  granted.) 

"(2)  Hie  city  of  Reading  is  a  municipal 
corporation,  baviDg  accepted  and  being  sub- 
ject to  the  provisions  of  the  act  of  the  legis- 
latvire  entitled  'An  act  dividing  the  cities 
of  tbe  state  Into  three  classes,'  eta,  approvea 
May  23,  1874,  being  a  city  of  the  third  class, 
and  Is  also  subject  to  the  provisions  of  tbe 
act  of  legislature  entitled  'An  act  to  provide 
for  tbe  Incorporation  and  regulatloii  of  cities 
of  the  third  class,*  approved  May  23,  1889. 
(Plaintiff's  request  for  findings  of  fact  No. 
2  granted.) 

"(3)  George  H.  Felix,  Mattban  Harbster, 
Frank  A.  Tyson,  and  Frederick  P.  Heller, 
four  of  the  defendants,  are  commlsstonero  of 
the  water  department  of  the  city  of  Reading, 
which  department  is  governed  by  tbe  provi- 
sions of  the  act  of  March  21,  1SG5  (P.  L.  45S). 
and  tbe  supplements  thereto;  tbe  former  pro- 
Tiding,  in  section  4,  that  said  commissioners 
shall  have  power  'to  purchase  sucb  materials 
as  shall  be  requisite  for  keeping  said  water- 
works in  good  repair,  but  not  for  the  con- 
struction of  new  works,  without  the  consent 
and  direction  of  councils';  and  that  'no  new 
work  of  construction  •  •  •  shall  be  un- 
dertaken by  said  commissioners,  without  tbe 
consent  of  councils  being  first  had  and  ob- 
tained.' (PlaintifC's  request  for  findinfis  of 
fact  No.  3  modified.) 

"(4)  In  pursuance  of  an  ordinance  of  the 
councils  of  the  city  of  Reading  of  March  23, 
1804,  providing  as  follows: 

"  'Section  1.  Be  It  ordahied,  etc.,  that  tbe 
sum  of  $3o,(XX)  be  and  the  same  Is  hereby  ap- 
propriated to  tbe  department  of  water  for 
the  fiscal  year  of  1894,  to  purchase  an  addi- 
tional pumping  engine  for  use  at  Maiden- 
creek  pumping  station,  and  to  make  sucb  al- 
terations to  the  present  pumping  station  as 
shiiii  be  necessary  for  tbe  accommodation  of 
said  engine.   •  •  • 

"  'Sec.  2.  That  tbe  board  of  wat^  commis- 
sioners be  and  are  hereby  authorized  and 
directed,  immediately  after  tbe  approval  of 
this  ordinance,  to  advertise  for  proposals  for 
said  pumping  engine  and  alterations  to  build- 
ing, and  xiward  coatuocts  for  tbe  same  to 


such  party  or  parties  aa  they  may  deem  i 
er  for  tlie  best  interests  of  tbe  city.  * 
—The  said  oommtsBiooera  of  the  wate 
partment,  having  resolved  to  construet  a 
inlet  at  tbe  Maidencreek  pumpine  stmtti 
the  said  city,  prepared  plans  and  spec 
tlons  therefor,  and  Invited  proposals  foi 
said  work,  on  the  basis  of  the  said  i 
and  specifications;  and  that  in  tlie 
specifications  It  was  stipulated  that  the 
son  to  whom  the  contract  should  be  awi: 
should  not  employ  any  laborer,  artlaa! 
mechanic  upon  the  said  work  wtio  was  i 
citizen  of  the  United  States,  and  that 
contractor  should  not  pay  less  for  labi 
the  said  work  tlian  $1.50  per  day  for  ( 
person  employed.  (PlaintHTs  request 
findings  of  fact  No.  4  granted,  with  thi 
ditlon  of  tbe  ordinance  under  wUcli  the 
missloners  were  acting.) 

"(5)  A  number  of  proposals  were  mad 
tbe  said  work  upon  the  basis  of  the  said 
ifications,  and  the  said  commlsaionens  o 
water  department,  on  tbe  18tb  day  ol 
cember,  A.  D.  18&4,  awarded  the  contrac 
tbe  said  work  to  Howard  £.  Abrau,  oi 
tbe  defendants,  who  bad  made  one  ol 
proposals  on  the  basis  of  the  said  spec 
tlons.  and.  unless  restrained,  will  ezecui 
agreement  with  tbe  said  Howard  K.  AJ 
for  the  performance  <d  tbe  said  work  I 
cordance  with  the  terms  of  the  said  ] 
and  specifications.  (PlalntUTs  request 
findings  of  fact  Na  6  grantedO 

'  Linder  these  findings  of  fact,  and  ai 
pllcable  to  them,  I  make  the  following 
Ings  of  law: 

"(a)  In  the  inviting,  awarding,  and  eo 
sion  of  contracts  for  new  work  of  cons 
tlon  under  authority  of  the  councils  a 
city  of  Beading,  the  board  of  water  coo 
sioners  is  Iwund  to  act  In  conformity 
the  provlsitms'  of  Act  May  23,  IS88,  a 
S  6;  and  the  authority  given  it  by  the 
nance  of  March  23,  1894,  respecting  the 
structlon  or  altsration  at  tbe  Malden< 
pumplog  station,  must  be  underBtood  as 
ing  tteen  given  and  as  exercisable  by 
board  subject  to  said  provisions. 

'■(ti)  The  fixing  by  the  board  of  water 
missicmerB,  In  the  efpeclflcations  for  the 
to  be  done  at  the  Maidencreek  pumping 
tlon,  of  a  miulmum  price  to  be  paid  for  I 
and  tbe  inviting  of  proposals  and  the  av 
ing  of  tbe  contract  iwon  tbe  Imsls  of 
specifications,  are  a  vitiation  of  the  s 
tory  requirement  In  Act  May  23,  1£89, 
4,  fi  0,  that  sucb  work  be  awarded  to 
lowest  responsible  bidder,  and  therefore 
(FlalutiCE's  reqaest  for  findings  of  law  ] 
substantially  granted.) 

"(c)  The  plaintiff,  as  a  citizen,  taxpu 
and  property  owner  In  the  city  of  Beat 
has  a  right  to  invoke  the  equity  Jurisdi 
of  this  court  to  set  aside  the  action  ol 
board  of  water  oommlssloners  In  the  p 
Ises,  and  to  restcaln  the  execution  of 
proposed  agreement  between  It  and  ttu 
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fendant  Ahrens  in  pursnaMce  of  said  action. 

"(d)  The  plaintiff  is  entitled  to  a  decree  tn 
accordance  with  the  first  and  second  prayers 
of  Uis  bill,  with  costs.  (PlainUfTs  request 
fur  findincs  of  law  Bubstantlally  grant- 
ed.) 

"Tlie  reasons  which  seem  to  compel  the  de- 
cision I  have  Jost  Indicated  are  (without  re- 
ciird  to  tbe  order  of  the  findings)  the  foUvw- 

iiig: 

"1.  The  present  bill  falls  clearly  within 
Uie  category  of  bills  quia  timet,— 'a  well-set- 
tled branch  of  equity  jarlsdiction.'  Wheeler 
V.  Philadelphia.  77  Pa.  St.  338,  34S;  Wells 
V.  Bain.  75  Pa.  St.  39;  Balrd  v.  Rice,  63  Pa. 
St.  -489;  Page  r.  Allen,  58  Pa.  St  888.  Nor 
can  the  standing  of  a  citizen  and  a  taxpay^, 
when  money  is  to  be  raised  by  taxation  or 
expended  by  the  monlclpal  treasury,  to  pro- 
ovtid  iu  equity  to  test  the  validity  of  tbe  pro- 
posed action  claimed  by  him  to  be  Illegal, 
be  questioned  at  this  day  (Wheeler  t.  Phila- 
delphia, supra;  Sharpless  t.  Mayor,  etc.,  21 
Pa.  St  147;  Moers  v.  City  of  Rending,  Id. 
iss:  Mott  V.  Railroad  Co.,  30  Pa.  St.  9; 
Page  V.  Allen,  supra;  Mazet  v.  City  of  Pitts- 
burgh, 137  Pa.  St  548,  20  Atl.  093),  tbe  recog- 
nized grounds  of  such  standing  being  special 
Injury  to  his  biterests  as  a  taxpayer,  and 
want  of  a  conuncm-law  remedy.  See  Blsp. 
Eq.  8  424;  1  Spell.  Extraord.  Belief,  §  614, 
717;  Mott  T.  Railroad  Co.,  supra.  It  is  there- 
fore unnecessary  for  him  to  show  any  injury 
likely  to  result  to  him  from  the  alleged  ille- 
gal action,  diffei'ent  in  kind  from  that  com- 
mon to  all  other  citizens  and  taxpayers,  and 
Inferable,  as  a  matter  of  law,  from  the  Ille- 
gality of  the  proposed  expenditure  of  the  pub- 
lic money.  The  fact  of  a  threatened  injury 
enUtling  him  to  a  relief  is  necessarily  Involv- 
ed iu  the  establishment  of  the  Illegality  of 
the  Intended  municipal  action.  Hence  I  have 
deemed  It  needless  to  make  any  special  find- 
lug,  as  a  finding  of  fact,  that  tbe  contract 
tiere  In  question,  if  executed,  will  do  irrepara- 
ble Injury  to  plaintiff.  (PlaintiCTs  request 
for  findings  of  fact  No.  7  refused,  etc.) 

"2.  It  was  decided  in  Reading  v.  Shepp, 
2  Pa.  Dlst.  R.  137,  upon  careful  coneidMration 
of  all  the  pertinent  statutes,  that  the  special 
act  of  1805,  creating  and  goTernluf?  the  wa- 
ter department  of  the  city  of  Reading,  Is  not 
repealed  by  the  provisions  of  the  act  of  1874, 
jn-uTidlng  a  system  by  which  cities  of  the 
tblrd  class  may  purchase  the  franchises,  etc., 
of  existing  water  couii>anies,  nor  by  those  of 
the  act  of  1889,  empowering  such  cities,  hav- 
ing become  the  owners  of  watca-works,  to  es- 
tablish water  departments;  and  that,  there- 
fore, the  water  department  of  the  city  of 
Reading  is  governed  by  the  act  of  1SG5  and 
Its  supplements,  and  not  by  the  general  laws 
of  1874  and  188a  The  question  then  arises 
whether.  In  inviting  proposals  and  award- 
ias  contracts,  the  board  la  required  to  con- 
form to  the  provisions  of  article  4,  i  6,  of 
liie  last-named  enactment,  wuicb  Is  as  fol- 
lows: 'All  work  and  materials  required  by 


the  city  shall  be  furnished,  and  the  print- 
ing, advertising  and  all  other  kinds  of 
work  to  be  done  for  the  city,  sball  be  per- 
formed under  contract,  to  be  givoi  to  the  low- 
est responsible  bidder,  under  such  regulations 
as  sball  be  pres(»41>ed  1^  ordinance.'  It  was 
decided  In  Bork  t.  City  of  Buffalo,  127  N.  T. 
64.  25  N.  E.  3S5v  that  a  provision  In  the 
charter  of  the  city  of  Buffalo  prohibiting  tlw 
same  from  euterlug  into  a  contract  for  any 
work  or  improvement  exceeding  certain 
prices,  and  with  certain  exceptions,  'until  the 
assessment  tberefor  has  been  confirmed.*  did 
not  apply  to  the  board  of  park  commissioners 
of  said  city,  or  to  the  contracts  made 
them;  but  that  tbe  proTlslons  mentioned  bad 
reference  to  contracts  made  by  the  regular 
officers  of  the  numlcipal  govemment,  and  not 
those  made  by  a  8e%>arate  department  pos- 
seting Ind^eadent  corporate  powers.  It  ap- 
pears from  the  opinion  of  Mr.  Justice  Vann 
In  that  case  that  the  park  commission  was 
organized  by  a  special  statute  passed  1869. 
subsequently  to  the  enactment  of  the  char- 
ter of  the  city,  forming  no  part  of  it  and  in 
no  way  dependrait  upon  It;  creating  an  Im- 
pendent department  of  the  city  government 
and  clothing  it  with  power  to  locate  parka, 
lay  out  approaches  thereto,  appropriate  and 
condemn  lands  for  these  purposes,  make 
rules  for  the  regulation,  government,  and  pro- 
tection of  tbe  parlu.  etc.,  all  powers  which 
were  to  be  exercised  by  the  commission  In- 
dependently and  without  the  consent  or  ap- 
proval of  any  other  body  or  officers.  Id 
1885  the  provisions  of  the  statute  of  1869 
were  Incorporated  In  a  revision  of  tbe  city 
charter  as  one  of  the  titles  of  the  same,  with 
the  apparent  object  of  having  all  the  laws  re- 
lating to  tbe  city  government  In  its  various 
departments  embraced  In  a  stngle  statute, 
for  tbe  sake  of  convenience.  The  park  com- 
mlsslouers  were  not,  however.  In  terms,  made 
city  officers,  but  were  still  given  'sole  and 
exclusive  power  by  contract  or  otherwise  to 
open,  grade,  CMistruct  repair  and  maintain 
tbe  roadways,*  etc.  without  leave  or  license 
from  tbe  coimcU  or  other  agency  of  the  city. 
Of  the  cost  of  ImpToremeotB  det^mined  up- 
on by  tbe  commission  (not  exceeding  the  lim- 
itation of  tbe  statute  as  to  amount).  It  was 
made  the  duty  of  tbe  dty  council  to  raise 
one-half  by  local  assessment  The  contract 
lu  questiou  was  executed  In  form  by  'the  dty 
of  Buffalo  by  tbe  park  commissioners.*  Be- 
tween the  relation  of  tbe  statute  creating  the 
Buffalo  park  commission  to  the  charter  o€ 
the  city  of  Buffalo,  and  that  of  the  act  of 
18G6  to  the  previously  enacted  charter  of  tbe 
city  of  Reading  and  the  act  of  1680,  which  Is 
Its  present  charts,  as  well  as  between  the  re- 
lation of  tbe  park  commissioners  to  the  city 
government  <tf  Buffalo  and  that  of  the  Readr 
ing  water  board  to  the  city  government  of 
Reeding,  there  are  certain  points  of  reseoa.' 
blance,  so  obvious  that  they  need  oot  b« 
pointed  out  But  tbe  points  of  distinction, 
are  do  Jess  striking  though  weated  -by  ^e-. 
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clol  statates,  separate  from  and  forming  no 
part  of  tbe  charter  of  the  city  of  Reading, 
with  certain  powers  and  duties  defined  by 
Uie  le^aUttnre  beyond  tbe  cmitnd  of  tbe  clt7 
councils,  and  nnaffected  (aa  far  as  its  com- 
position, ti^ts,  methods,  and  privil^es,  and 
the  resulting  liabilities  of  propOTty  h<dd'^ 
ers  are  concerned)  by  subsequent  general* 
legMation.  The  Beading  water  board  Is, 
nererthelen,  not  a  separate  body,  possess- 
big  powers  Independent  of  the  dty  coon- 
cUs  in  tbe  management  of  tbe  water  de- 
partment, or  tbe  construction  of  w  con- 
tracting for  new  wwlc  wltbln  tbe  same. 
By  section  4,  Act  isas.  It  is  required  to  per^ 
form  all  snch  duties  relating  to  the  manage- 
ment of  tbe  department  as  the  city  councils 
may,  consistently  with  the  act,  Impose  upon 
it;  to  submit,  wbenerer  called  upon,  esti- 
mates of  tbe  expense  of  new  works,  altera- 
tions, etc..  contemplated  by  councils  In  the 
water  works;  to  carry  out,  with  tbe  aid  of 
the  city  police,  the  regulations  of  cfnmdls  as 
to  tbe  use  of  water  by  tbe  reddente  of  the 
«ity;  and,  while  permitted  to  purchase  audi 
materials  as  may  be  requisite  for  keeping  the 
works  In  repair.  It  Is  denied  the  right  to  do 
so  for  the  construction  of  new  works  without 
tbe  consent  and  direction  of  coundls,  and  fot^ 
bidden  to  undertake  any  such  new  work 
cept  with  their  consent  Without  going  any 
further,  therefore,  it  seems  very  clear  that 
tbe  water  board,  existing  and  acting  under 
the  statute  of  1865  and  Ita  supplements,  is, 
nerartiieless,  at  least  In  all  matters  In  which 
It  Is  made  subject  to  tbe  direction  of  coun- 
cils, but  a  department  of  the  city  gov- 
emment,— an  establlataed  agency  of  tbe  city 
for  carrying  on  one  branch  of  the  munici- 
pal alMrs.  It  it  were  needful,  this  con- 
cbision  might  be  f(»ilfled  by  a  compari- 
son  between  the  rdations  of  the  Reading  wa- 
ter board,  under  the  statutes  here  goyerning, 
and  the  retatlon  of  the  Sewlckl^  water 
commlBBloners  to  that  borough,  under  the  en- 
actments applicable  to  It,  passed  upon  in 
Commissioners  r.  Sewlckley  Borough,  168  Pa. 
St  194,  28  AtL  169.  where  It  la  said  by  Mr. 
Justice  Oreen,  at  page  198,  159  Pa.  St.,  and 
page  169,  28  Ati.:  They  are  mere  officers, 
through  whose  agency  the  works  were  con- 
structed, maintained,  and  operated,'  If,  how- 
ever, the  Reading  water  board  Is  not  a  sepa- 
rate body,  possessing  Independent  corporate 
powers,  but  a  mere  department  or  agency  of 
the  city  government  In  tbe  construction  of 
new  waterworks,  then  It  is  too  plain  for  argu- 
ment that  the  Inviting  and  awarding  of  a 
contract  for  that  purpose  by  the  board  at 
the  direction  of  councils  Is  the  act  of  the 
city,  through  tbe  agency  of  tbe  board;  and  so 
are  the  execution  of  the  contract  and  the 
work  of  construction.  But  the  city  being 
required  to  do  all  such  work  by  contract 
to  be  given  to  the  lowest  responsible  bidder, 
It  cannot  be  pretended  that  It  may  evade 
diat  requirement  by  acting  Indirectly  through 
tbe  agency  of  the  water  board.   It  waa  held 


in  Be  Emigrant  Industrial  Bav.  Bank 
T.  888,  that  tbe  dty  of  New  York,  bf 
quired  to  do  all  public  woric  exceedinj 
tain  amount  by  contract  to  be  awardet 
lowest  bidder,  could^not  escape  that  i 
ment  as  to  a  particular  part  at  such  n 
delegating  tbe  doing  of  it  to  tbe  pai 
missloners  in  such  manner  as  tbey 
■deem  expedient  and  for  the  best  iatei 
tiie  dty  and  property  ownera.'  It 
that  when  the  dty  coundls,  by  the  or 
of  March  23,  1894,  authorised  the 
board  to  engage  In  the  work  of  omst 
a  new  inlet  at  the  Maldencreek  pomp! 
tion,  and  for  that  purpose  to  adverl 
pniposals  and  award  contracts.  It  d 
condnsively  held  to  have  intended  a 
ance  on  tbe  part  of  the  wator  board  ^ 
1889,  art  4. 1 6;  and  what  la  impUed  i 
or  <K^lnance  is  Just  as  much  a  part  < 
what  Is  expressed.  V.  S.  t.  Babbit  1 
Gl;  Hanchett  t.  IVeber,  17  111.  Ap 
Slcgel  T.  Lauer,  148  Pa.  236,  S3  AtL  9 
a  word,  In  Inviting  proposals  and  v 
a  contract  In  this  case,  the  water  boi 
bound  by  the  requirement  tiiat  rni 
work  Is  to  be  given  to  and  done 
lowest  responsible  bidder,  and  to  ni 
spedflcatlons  accordingly.  Has  It  o 
with  that  requirement?  If  not  then, 
said  by  Denio,  J.,  In  Brady  v.  Mayi 
20  N.  Y.  312  (a  case  arising  under  a 
enactment),  It  does  not  require  any  ar 
to  show  tiiat  the  proceeding  was  n 
void  and  conferred  no  rights  upon  1 
son  to  whom  the  contract  was  award 
"3.  The  provision  that  contractsfor 
Ipal  work  shall  be  given  to  ttie  lov 
sponsible  bidder  does  not  have  soli 
euce  to  the  more  pecuniary  ability 
contractor,  but  Involves  a  discretion 
part  of  tbe  municipal  anthoritles  In 
lection  of  the  agency  best  fitted  for  I 
formance  of  the  work,  etc..  required 
V.  Mltehell,  82  Pa.  St  343;  Flndley 
of  Pittsburgh,  Id.  351;  Douglass  t 
108  Pa.  St.  559;  Interetate  Vitrified 
etc.,  Co.  V.  City  of  Philadelphia,  1 
St  47T.  30  Atl.  383.  But,  that  dii 
being  granted,  the  purpose  of  the  pr 
which  'was  based  upon  motive  of 
economy,  and  originated,  perhaps,  i 
degree  of  distrust  of  the  officers  to 
the  duty  of  making  contracts  for  tl 
Uc  service  was  committed'  (Brady  i 
or,  etc.,  supra,  per  Denio,  J.,  at  paj 
clearly  was  *to  secure  to  the  dty  t 
efit  and  advantage  of  fair  and  Jiii 
petition  between  bidders,  and  at  tli 
time  close,  as  far  as  possible,  eveir 
to  favoritism  and  fraud  In  Its  varied 
(Mazet  V.  Pittsburgh,  137  Pa.  St 
Atl.  693,  per  Sterret  J.,  at  pages  & 
137  Pa.  St,  and  page  G93,  20  Aa), 
Insure  'the  accomplishment  of  tbe  t 
the  lowest  price  by  subjecting  the  c 
for  It  to  public  competition'  ^  re 
20  Hun,  301,  per  Brady,       at  pat 
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n  order  to  effectuate  this  parpose.  It  Is 
itauifrat  tbat,  where  ■omethloK  is  to  be  dooe 
hat  is  required  to  bo  sabmltted  to  com- 
wtition,  ereiy  esseutiai  part  of  it  tbat  goes 

0  make  up  the  whole  of  It  must  be  snb- 
Qitted  to  sQCh  competttlon.  In  re  Falne,  26 
iun,  431.  It  any  one  psseatlal  part  can  t>e 
vltbdrawn  from  competition,  bo  may  others; 
iDd  in  the  end  it  will  be  found  tliat  con- 
lacts  will  be  let  to  the  lowest  bidder  on 
iome  single  trifling  element,  while  as  to  all 
mportant  itons  there  nas  been  no  competl- 
lon  at  alt  Such  was.  Indeed,  the  case  In 
imAy  T.  Mayor,  et&,  supra.  Upon  items 
Daldng  up  seren-etghths  of  the  expense  of 
lie  work  to  be  done  no  bids  were  asked;  but 

1  pretense  of  compllauce  witb  the  statute 
vas  made  by  awarding  the  contract  to  the 
owest  bidder,  upon  the  Items  raaklug  up  the 
eiiiaiDing  one-eighth  of  the  entire  expense. 
This  was  held  clearly  a  rl(^tIon  of  the  law. 
Vor  can  It  make  any  difference  la  principle 
ii-tietber  Items  be  withdrawn  from  competl- 
ioD  by  permitting  (as  In  Brady  r.  Mayor, 
>tc.,  supm)  the  contractor  to  charge  for  them 
18  be  pleased,  or  by  stating  in  advance  what 
.vill  be  allowed  for  the  same.  Thus,  In  Re 
^iahan,  supra.  It  was  held  that  when  the 
itatute  requires  a  public  officer  to  adTertlse 
•or  bids  for  work  to  be  performed,  with  a 
riew  to  awarding  the  contract  to  the  lowest 
jidder,  he  cannot  lawfully,  In  such  adver- 
isoment,  fix  au  arbitrary  price  to  be  paid  for 
.Trtain  specifiM  kinds  of  work,  Included  In 
that  for  which  the  bids  are  asked;  e.  g.,  In 
idrertising  for  bids  for  the  construction  of 
I  sewer,  he  cannot  fix  $4  P^f  cubic  yard  as 
he  price  to  be  paid  by  the  municipality  for 
ill  rock  excavation.  *If,'  says  Brady,  J.,  the 
items  of  rock  excavation  may  be  omitted 
rrom  the  contract  to  be  made  by  arbitrarily 
atating  an  allowance  for  It,  the  same  course 
□lay  be  pursued  as  to  the  other  Items,  and 
tbe  advertisement  made,  therefore,  to  cover 
I  few  only  of  the  Items  constituting  the 
whole  work  to  be  done.*  Accordingly,  a 
contract  made  upon  the  basis  of  such  an 
advertisement,  and  embodying  Its  objection- 
ible  feature,  was  declared  to  be  Illegal.  The 
principle  of  this  decision,  affirmed  on  ap- 
^  In  81  N.  Y.  ^1,  was  followed  under 
Jlmllar  etmdltlons  In  Be  Mauger,  23  Hun, 
138;  Re  Manhattan  Sav.  Inst,  82  N.  T.  142; 
Re  Merrlam.  84  N.  Y.  S86;  Re  MetropoUtan 
Gaslight  Co.,  85  N.  Y.  628;  Re  Paine,  2G 
Hun,  431.  The  fact  that  the  asseaments  hild 
to  pay  the  amounts  accruing  to  the  con- 
tractor upon  such  contracts  were  In  theear^ 
iier  cases  ncated,  In  the  latw  simply  re- 
duced. Is  irrelevant  here;  the  reowm  for  the 
adoption  of  the  latter  rule,  obviously  Jus- 
tified where  the  woA  had  been  dime,  and 
the  application  was  to  avoid  contribution  on 
the  part  of  property  holders  ben^ted  to  Its 
expense,  belmi,  together  with  the  rule  Itself, 
Inapplicable  here.  It  seems,  tberef(»%,  to 
be  beyond  qosstlffii  that,  nnder  a  provlahm 
requiting  the  sahmfaston  of  continctB  for 


municipal  work  to  competitive  bidding,  and 
the  awarding  of  them  to  the  lowest  responsi- 
ble bidder.  It  Is  not  lawful  to  fix,  in  the 
speelflcations,  on  the  basis  of  which  the  pn>- 
posals  are  Invited,  any  arbitrary  sum  to  be 
paid  for  any  part  or  item  of  the  work  to  be 
done;  and  that  the  fixing  of  such  a  sum  for 
any  part  or  item  such  work  rraders  illegal 
the  entire  proceeding  and  the  contract  to 
which  it  may  lead.  Nor  is  It  material  wheth- 
er the  sum  so  fixed  be  or  be  not,  In  point  of 
fact,  In  excess  of  what  it  is  likely  that  the 
competition  among  the  bidders  would  have 
made  It  Says  Brady,  J.,  in  ite  Mahan,  su- 
pra: *In  the  consideration  of  this  case  Itwas 
thought  that,  Inasmuch  as  It  old  not  appear 
that  the  price  allowed  for  rock  excavation 
by  the  commissioner  of  public  works  was  in 
excess  of  what  would  have  been  demanded 
by  any  contractor,  the  petitioner  did  not 
sustain  any  Injury  by  the  omission  mention- 
ed, and  was  not  aggrieved,  therefore,  by  any 
substantial  error.  But  reflection  upon  that 
theory  has  led  to  the  conviction  that  that  la 
not  enough  to  override  the  plain  terms  of 
the  statute.*  ftfonifestly  this  must  be  so. 
If  not,  the  requirement  to  submit  public 
work  to  cranpetltlve  bidding  could  be  prac- 
tically disregarded  by  municipal  officers 
whenever  they  might  feel  disposed  to  take 
the  chance  of  being  stopped  by  the  taxpay- 
ers, and,  in  case  they  should  be,  of  fiudii^ 
the  ways  and  means  of  proving  that  the  ex- 
penditure was  not  in  excess  of  what  It 
would  probably  have  been  had  they  obeyed 
the  statute.  Such  a  condition  of  the  law 
would  be  simply  Intolerable,  and  cannot  for 
one  moment  be  thought  of  as  a  possible 
thing. 

"Now,  the  difficulty  witb  the  apeciflcatiMia 
and  proposed  contract  In  this  case  Is  that 
the  former  undertake  to  fix  arbitrarily  and 
in  advance  the  price  of  one  of  the  important 
elements  entering  into  the  expense  of  the 
work  to  be  done  thereunder,  by  the  stipula- 
tion that  the  contractor  shall  pay  to  the 
persons  employed  by  him  In  tbe  perf<mnance 
of  the  contract  not  leaa  than  |1JS0  per  day 
as  wages.  I  am  not  solng  to  decide,  be* 
cause,  as  I  have  shown,  it  Is  unnecessary 
to  decide,  whether  or  how  much  that  la  In 
excesa  of  average  wages  paid  to  persons  em- 
ployed In  the  kind  of  work  contemplated  In 
these  apedflcaUons  and  this  proposed  con- 
tract The  evidence  offered  by  plaintiff  up- 
on this  subject  might  when  objected  to, 
have  been  excluded,  wtdeh  would  have  pre- 
rented  any  counter  evidence  by  defendants 
on  the  snbject  For  that  reascm  I  have 
marked  as  lefuaed  the  pIidntlS'B  sixth  re- 
quest for  findings  of  fact  and  his  second 
request  for  flndlngs  of  law.  AU  that  I  am 
bound  to  say  or  that  la  proper  for  me  to 
aay  Is  that,  by  attempting  to  fix  in  the  spec- 
ifications, aa  the  baaia  of  which  pnqM>salB 
were  invited,  the  minimum  rate  of  wages  to 
be  paid  by  the  contractor,  the  water  board 
has  withdrawn  from  possible  com^Ctlon 
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fMw  of  the  easoitlal  tiemmtm  ot  the  work, 
every  part  of  wblch  U  waa  required  to  sub- 
mit to  competition,  and  tbat  thereby  Its  In- 
ritation  of  proposals  for  the  remainder  of 
the  work.  Its  awai*d  of  the  contract  therefor, 
and  the  proposed  execution  of  said  contract 
hare  been  rendered  illegal  as  in  contraven- 
tlon  of  the  mandate  of  the  statute. 

"It  may.  In  view  of  prevailing  conditions, 
be  unfortunate  that  the  case  before  me  had 
arisen  at  this  time,  and  It  may  be,  as  urged 
at  the  hearing,  that  the  plaintiff's  motives 
for  bringing  It  here,  beyond  these  disclosed 
by  tUe  record,  were  not  the  most  commenda- 
ble. But,  the  case  being  here,  every  ques- 
tion necessai-ily  to  be  passed  upon  In  Its  de- 
cision is,  of  course,  to  be  determined  upon 
recognized  legal  principles,  and  up<Mi  no  oth- 
er ctmsideratlon;  and  with  the  plalntlfTs 
hidden  motives  the  court  has  nothing  to  do. 
Mazet  V.  City  of  Pittsburgh.  137  Pa.  548, 
20  AtL  e^.  It  Is,  moreover,  to  say  the 
least,  extremely  doubtful,  and  from  what 
was  said  upon  the  argument  It  would  hard- 
ly seem  to  be  snpposed  by  any  one,  tha.t 
the  fixing  of  a  minimum  rate  of  wages  to 
be  paid  to  laboring  men  In  the  performance 
of  municipal  coutracts  ever  does  put  Into  the 
pockets  of  a  single  one  of  them  employed 
by  the  contractors  one  penny  more  than  what 
his  labor  would  at  the  time  command  in  the 
community.  The  wages  of  labor  are  not  con- 
trollable In  that  way.  If  the  average  wages 
paid  for  labor  ot  the  kind  required  are  equal 
to  the  rate  thus  prescribed,  such  a  stipula- 
ti<m  Is  an  entirely  nugatory  one.  If  the  aver- 
age Is  less,  the  contractor,  whoever  he  may 
be,  will  ordinarily  pay  Just  what  the  average 
is,  and  nothing  more.  In  either  event  the 
latK>rlng  man  will  be  none  the  better  off 
because  of  such  a  stlpulatlcoi,  unless  it  be 
enforceable  under  a  valid  contract.  But  I 
am  not  now  deciding,  because  it  Is  not  be- 
fore me.  that  every  contract  between  a 
municipality  and  a  contractor  containing  a 
stipulation  as  to  the  minimum  rate  of  wages 
to  be  paid  by  the  latter  is  necessarily  void, 
or  that  such  a  stipulation  in  any  such  con- 
tract 18  unenforceable.  Nor,  for  the  same 
reason,  am  I  deciding  anything  as  to  the 
right  of  the  city  or  any  department  to  fix 
the  wnges  to  he  paid  to  laboring  men  em- 
ployed directly  by  It  I  am  dealing  hei-e  on- 
ly with  the  question  of  its  right  to  prescribe 
In  its  specifications  and  invitation  for  bids 
the  rate  of  wages  to  be  paid  by  others  in 
the  performajDce  of  such  works  as  It  is  re- 
quired by  law  to  throw  open  to  competitive 
bidding  and  to  award  to  the  lowest  bidder, 
and  wiUi  the  question  of  the  legally  of  a 
contract  to  be  made,  In  the  face  of  such  a 
requirement,  upon  the  basis  of  specifications 
BO  framed  and  conditioned  In  advance  of  the 
bidding  and  awarding  ^f  the  contract  Nei- 
ther am  I  xiasslng  upon  the  city's  right,  in 
such  work  and  such  contract,  to  require  the 
employmoit  (tf  American  elUaens  only,  and 
to  Insist  upon  the  samer-a  qnsatloa  which 


is  not  material  to  the  decU<Hi  ot  ti 
and  I  repeat  that  I  am  not  dedd 
the  average  rate  of  w^es  In  ttaU 
or  Is  not  |1.S0  per  day,  or  that  tl 
required  In  the  performance  of  the  w 
templated  by  the  proposed  contract 
ought  to  be  obtained  at  a  leas  mte  a 
I  am  simply  deciding  that  in  aakin^ 
posals  as  to  tbat  work,  and  in  fia 
specifications  thei-efor  as  the  baala 
proposals,  the  water  bo-ard  bad  no 
fix,  in  advance,  any  rate  of  wages  to 
by  the  contractor,  wbetber  it  be  toe 
too  low,  and  that  thereffii-e,  its  pasi 
tended  action  In  the  premises  canno 
tained. 

"Oounsel  may  prepare  and  submit  1 
er  decree  to  be  entered  in  this  cat 
cordance  with  the  foregoing  dedsl 

William  J.  Rourke.  City  Sol.,  fo 
lantfi.  Stevens  &  Stevens  and  C 
Derr,  for  appellee, 

PER  CURIAM.  The  Important 
In  this  case  la  raised  upou  the  spec 
forming  part  of  the  proposed  cont 
the  new  inlet  and  pumping  station 
ll>e  built  by  the  water  departmeni 
city  of  Reading.  These  specification: 
the  coDtractor  to  employ  no  one  not 
of  the  United  States,  and  to  pay  w 
less  sum  for  his  labor  than  $1.50 
The  point  made  by  the  plointUI  is  t 
specifications  are  not  consistent  ^ 
provisions  of  Act  May  23,  18S9, 
S  6,  which  require  that  such  work 
let  to  the  lowest  responsible  bldd 
learned  Judge  of  the  court  below.  In 
Ings  of  law  marked  "(a),"  "(b),"  "( 
"(d),"  has  sustained  the  contentloi 
pluintifl  and  fully  vindicated  his 
We  affirm  It  for  the  reasons  so  clear 
in  tbese  findings.  The  question  disc 
the  remainder  of  the  ophilon,  afCec 
oi'ganlzation  of  the  water  departn 
fendant,  Is  not  raised  by  the  assigni 
eri*(H:,  and  we  express  no  opinion  u 


BROWNINO  V.  KBMPTOir. 

(Court  of  Chancery  of  New  Jersey. 

1805.) 

pKOMiBsoRT  Note — Conbidb«&tk 

A  partner  gave  a  note  to  a  ] 
whose  businrss  the  firm  succeeded,  am 
fears  made  no  demand  for  snrrenaer. 
demand  had  been  made  on  him  for  par 
brancb  of  the  baslneM  was  established 
the  payee's  knowledge,  and  the  maker' 
submitted  to  a  judgment  on  a  like  u 
by  him.  Hfld  sufilclent  to  sbow  that 
was  given  for  the  interest  in  the  bnsiii< 

Bill  by  William  J.  Browning  agai 
Ilam  B.  Kempton.  Dismissed. 

O.  A.  Armstrong,  for  comitalnaat 
Hngi,  tm  defendant. 
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BIItD,  V.  0-  Browning  Sles  his  bUl  of  com* 
talDt  asking  for  a  decree  directing  Kempton 
>  r^rain  from  prosecuting  a  ault  at  law  for 
le  recoTery  of  the  amoant  of  a  certain  prom- 
tsory  note  given  by  the  former  to  the  latter, 
Dd  directing  the  latter  to  rarrender  eald  note 
IT  rancellation.  The  note  was  gtren  nnder 
IV  following  drcumetances:  Kempton  was 
isnged  in  the  mercantile  btulneas.  on  Mar* 
et  stre^  Philadelphia,  in  the  year  1882, 
id  bad  been  so  engaged  since  the  year  1866, 
t  the  last-named  period.  Browning,  being 
Ku  a  mere  boy,  went  into  the  employ  of 
ienipton,  and  ctmtlnued  in  bis  «nploy  untU 
le  close  of  the  year  18S2.  At  the  close  of 
te  year  1882,  Kempton  expressed  a  desire  to 
itire  from  business,  and  to  transfer  his  In- 
irest  in  his  stock  of  goods  to  others.  A  co- 
irtnersbip  was  formed  under  the  name  of 
rap,  Vanderreer  &  Oo.  The  names  of  the 
tdlTfdnals  forming  the  company  were  Orap, 
mrDing,  Tanderveer,  and  Glass.  The  terms 
r  the  copartnership  were  reduced  to  writing, 
ut  the  writing  has  not  been  produced,  and 
U  trace  of  it  seans  to  bare  been  lost  Ac- 
inliDg  to  the  testlmtmy  of  Browning  and 
rap,  they  had  no  other  interest  whatsoever 
I  tlie  concern  than  to  draw  their  salaries, 
iut  at  the  very  beginning,  rla.  on  the  1st 
ay  of  January.  1883,  both  Browning  and 
rap  gave  to  Kempton  a  promissory  note,  by 
rltlch  they  promised  to  pay  to  Kempton 
5,000,  with  interest.  In  one  year  tiom  the 
ate  thereof.  They  both  swear  that  this  rep- 
esented  Kempton's  interest  In  the  partner- 
hip,  and  that  the  notes  were  glren  for  no 
tlier  purpose  whatever.  On  the  contrary, 
u;m])ton  swears  that  the  notes  were  glren 
)  secure  to  him  the  interest  which  they  took 
n  the  stock  of  goods  oonreyed  by  him  to  the 
artnersbip.  The  stock  of  goods  transferred 
J  the  partnership  was  Inventoried  at  $85,000. 
flass  and  Vanderreer  paid  $10,000  to  Kemp- 
fin,  and  Browning  and  Crap  gave  the  notes 
ef  erred  to.  The  firm  remained  liable  to  Kemp- 
"n  for  the  balance  of  the  value  of  the  stock 
s  tnTentoried.  It  Is  In  evidence  that  from  time 
CI  time  the  firm  made  payments  upon  this 
lability  to  the  amount  of  $18,000.  The  firm 
ontiQued  in  business  for  three  years.  At 
he  termination  of  the  first  year  Browning 
enpwed  his  note  to  Kempton,  adding  thereto 
he  amount  of  one  year's  Interest,  which  note 
vas  made  payable  in  one  year  from  Its  date. 
it  the  end  of  the  second  year  the  third  note 
fas  made  by  Browning  to  Kempton,  adding 
hereto  the  interest  of  the  amount  of  prlncl- 
)al  of  the  second  note.  This  note  was  put 
Q  suit  by  Kempton,  and  it  is  the  suit  upon 
his  note  which  Browning  asks  to  have  en- 
ulued.  The  complainant  Insists  that  he  ner- 
'T  had  any  Interest  In  the  business  beyond 
iiat  of  compensation  for  his  services,  which 
"'tis  axed  at  the  sum  of  $1,800  a  year;  that 
engaged  in  It  solely  at  the  Instance  of 
KemptoQ,  and  for  bis  benefit;  and  that  he 
>u>d  nothing  to  do  with  the  arrangements  or 
KgotlatJons  which  terminated  in  the  forma- 


tion of  the  copartnmhip,  and  arranged  ail 
the  details  thereof  with  respect  to  the  pay*- 
raents  that  were  to  be  made  by  the  other 
partnei-s,  and  also  with  respect  to  the  eontUi* 
nance  of  Kempton's  own  interest  as  repre- 
sented by  Browning  and  Gnp.  He  also  says 
that  Kempton  was  In  constant  ccmsaltatltMi 
with  the  members  of  the  firm  respecting  the 
conduct  of  the  business  dnrlng  Its  entire  con- 
tlnoaooe.  He  gives  an  Instance,  namely,  the 
project  of  remorlng  their  place  of  business 
further  to  the  west,  on  Market  street,  which 
was  opposed  by  Kempton4  This  Kempton 
admits.  ActKtrding  to  Kempton,  the  notes 
givoi  by  Browning  and  Crap  for  $5,000  each 
represented  their  Interest  in  the  copartner- 
ship, and  not  his.  He  Insists  that  he  bad  no 
other  Interest  in  the  concern  than  to  receive 
therefrom  the  value  of  the  stock  of  goods 
which  he  assigned  and  transferred  to  It,  a 
part  of  which  value  was  represented  by  the 
said  notes.  His  claim  la,  fiirst,  that  Browning 
entered  Into  the  negotiations,  became  a  part- 
ner, and  executed  and  delivered  this  note  to 
him  at  the  commencement,  and  that  that 
note  was  rmewed  at  the  beginning  of  each 
business  year  thereafter,  including  the  inter* 
est  due  at  the  end  of  each  preceding  year. 
These  notes  were  placed  in  the  possession  of 
Kempton,  and  retained  by  him  until  he  com- 
menced an  action  at  law  upon  the  last  one. 
The  business  was  commenced  In  1883,  and 
at  the  termination  of  the  third  year  It  was 
wound  up.  From  that  time  for  four  or  flve 
years  Kempton  retained  the  possession  of 
these  notes,  and  Browning  never  asked  that 
they  should  be  surrendered.  That  Kempton 
was  lawfully  possessed  of  this  note  casts  the 
entire  burden  upon  Browning  if  he  would  re- 
lieve himself  from  bis  liability  to  pa;  ac- 
cording to  the  tenor  of  the  note.  It  ought 
to  be  observed  that  Browning,  at  the  time  he 
engaged  In  this  business  as  one  of  the  co- 
partntfs,  was  in  no  sense  a  mere  novice, 
and  tmskilled  in  business,  or  unacquainted 
with  the  ordinary  ways  of  tradesmen.  He 
had  been  salesman  tor  many  years  for  Kemp- 
ton, and  thereby  had  undoubtedly  acquired 
considerable  knowledge  of  the  methods  by 
which  business  men  either  bind  or  discharge 
themselves  to  or  from  obligations  with  oth- 
ers. In  the  third  place,  there  Is  no  doubt 
but  that  Kempton  made  claims  upon  Brown-, 
ing  to  discharge  his  liability, although  Brown- 
ing says  that  he  never  made  any  claim  on 
account  of  this  note  until  about  the  time  the 
action  at  law  was  begun.  There  Is  no  doubt 
but  Kempton  wrote  to  Browning  demand- 
ing payment.  Kempton  says  that  he  de- 
manded payment  of  those  notes.  Browning 
says  that  It  was  a  general  demand,  without 
reference  to  any  specific  liability.  Kempton's 
letter  to  Browning  cannot  be  produced. 
Browning  was  asked.  "What  were  you  In- 
debted to  Mr.  Kempton  for  on  which  he  wrote 
you?"  to  which  he  answered:  "The  firm  of 
Orap,  Vanderveer  &  Co.  was  Indebted  to  him, 
and  i  was  one  of  the  Individual  members  of 
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the  company.  That  Is  all  I  vrae  Indebted  to 
him."  He  also  says  that  In  about  the  year 
1880  Kempton  asked  talm  If  he  could  not  pay 
him  something  on  account  "Q.  Too  say  it 
was  on  account  of  this  indebtedness  to  Mr. 
Kempton  of  Crap,  Vanderveer  &  Co.  to  Mr. 
Kempton?  A.  Yes,  air.  Q.  There  was  In- 
debtedness? A.  Yes,  sir.  Q.  Outstanding?  A. 
Yes,  sir."  These  admissions  upon  the  part 
of  Browning  seem  to  me  to  be  entirely  In 
conflict  with  his  first  Inslstment  that  he  <mly 
represented  Kempton,  and  that  be  and  Crap 
were  but  another  name  for  Kempttm.  If 
they  were  but  figureheads  as  between  them- 
■elTes  and  Kempton,  then  most  evidoatly 
they  were  as  free  from  any  legal  liability  to 
Kempton  on  account  of  the  debts  of  the  part- 
nership as  they  were  on  account  of  the  prom- 
issory notes  which  they  bad  giren.  If  the 
one  part  of  the  transaction  was  mere  form, 
the  other  was  equally  so.  Hence,  when  he 
admits  that  as  a  member  of  the  firm  of  Crap, 
Vanderveer  &  Co.  he  was  liable,  not  to  the 
creditors  of  the  concern,  who  knew  nothing 
of  the  secret  negotiations  between  him  and 
Kempton,  but  to  Kempton  himself,  the  very 
foundation  upon  which  he  rests  his  case 
seems  to  be  removed.  And,  notwithstanding 
that  Crap,  in  his  testimony,  corroborates 
Browning  as  to  the  relations  which  they  sus- 
tain to  Kempton.  the  fact  that  he  submitted 
to  a  Judgment  at  law  upon  the  note  which 
he  gave  to  Kempton,  making  no  other  defense 
to  It  than  an  advance  by  him  to  Kempton  of 
$250,  which  was  allowed.  Is  plenary  proof 
that  bis  testimony  Is  to  be  taken  with  many 
qualifications.  In  the  fourth  place,  It  appears 
that  the  copartnership  established  a  branch 
at  Carlisle,  about  which  Kempton  knew  noth- 
ing, and  that  the  result  of  the  undertaking 
was  very  unfortunate.  As  urged.  It  would 
seem  that.  If  Kempton  was  Interested  In 
any  sense  beyond  the  recovery  of  the  balance 
dne  him  for  the  transfer  of  the  stock,  he 
would  liave  been  consulted  before  the  firm 
engaged  In  an  enterprise  of  this  character, 
especially  when  two  of  the  members  claim 
that  they  were  his  confidential  agents  or 
servants,  and  had  no  Interest  In  the  business, 
except  as  they  represented  Kempton,  and  to 
draw  their  salaries.  In  the  fifth  place,  Crap 
admits,  as  I  understand  his  testimony,  that 
these  notes  were  to  be  paid  out  of  the  busi- 
ness. The  question  was:  "Then  you  mean 
to  say  that  If  there  was  anything  made  out 
of  the  business  it  was  to  go  toward  paying 
those  notes?  A.  Most  assuredly  I  mean  to 
say  that"  He  further  says:  "I  was  a  part- 
ner In  the  firm,  and,  If  there  was  any  money 
made,  I  suppose  Mr.  Kempton  was  to  get  it 
Q.  So  you  were  a  partner,  and  Mr.  Kemp- 
ton was  to  get  all  the  money?  A.  I  am 
making  my  answer.  I  was  a  partner  In  the 
firm.  Q.  As  a  partner,  were  you  to  be  liable 
for  the  losses,  if  any,  and,  If  yon  had  any 
profits,  were  you  to  receive  them?  A.  Yes, 
sir."  The  result  of  this  Investigation  seems 
to  be  that  ^mpton  was  desirous  of  getting 


ont  of  the  business,  and  to  that  ^< 
nershlp  was  formed  by  Crap,  Brownl 
derveer,  and  Glass,  under  the  name 
Vanderveer  &  Ca  Articles  of  copai 
were  prepared,  and  signed  by  eacl 
four  persons  last  named,  fixing  their 
providing  that  they  should  each  mho.} 
profits  and  losses,  and  that  they  sbo 
the  stock  of  goods  of  said  Kemptoa. 
so  understood  (whether  It  waa  so  e 
or  not  does  not  appear)  that  Vander- 
Glass  should  each  put  in  f5,000  In  c 
that  Browning  and  Crap  should  als 
S5,000,  either  In  cash  or  merchand 
that  whichever— whether  cash  or  i 
dlse— it  was  to  be  furnished  by  E 
According  to  Crap's  statemoits,  this 
derstood  by  Vanderveer  and  Glass.  I 
furnished  the  merchandise,  and  to< 
Crap  and  Browning  the  notes  refe 
the  Brownli^  note  being  the  one  npo 
the  action  at  law  was  begun.  Uiv 
statement— which  Is  fully  In  accordai 
the  testimony  of  both  Cr^  and  Bro 
the  most  favorable  interpretation  i 
there  does  not  seem  to  be  the  sUghtee 
for  the  execution  and  delivery  to  I 
of  the  note  in  question,  If  there  was  : 
consideration  for  it  than  that  insist 
by  Browning,  namely,  that  it  was 
show  the  ext^t  of  Kempton's  Interei 
concern,  so  far  as  Browning  was  co] 
The  facts  that  Kempton  wanted  tt 
lieved  of  the  business,  and  that  thi 
to  share  hi  the  profits  or  losses,  and  tl 
were  liable  to  Kempton  for  any  Indel 
upon  the  part  of  the  firm  to  him,  g 
to  such  strong  presumptions  agabist 
Ing  as  entirely  to  overcome  the  reai 
fered  by  him  in  asking  for  an  lnjmi< 
will  advise  that  the  bill  be  dlsmlsw 
costs. 


OOLVIN  V.  PITNEY  et  sL 
(Court  of  Errors  and  Appeals  of  Kew 
March  Terra,  18&t) 
Appeal  from  coort  of  diancor. 
Bill  by  the  executors  of  Gath^ne  C  ' 
deceased,  against  Sarah  H.  Cftlrln  and 
to  determine  the  priority  of  mortms 
From  the  Judgment  (26  AtL  928),  8an£ 
Tin  appeals.  Affirmed. 

Joseph  P.  Osborne  and  George  W.  C 
appellant    Henry  O.  Pitney,  Jr.,  and 
H.  Vredenburgii,  for  reqwndents. 

PER  CURIAM.  Decree  unanlmonslj 
ed,  for  the  reasons  given  in  the  court  i 
eery. 


Tn  re  WILKIMS'  WILL. 
BUZBY  et  al.  v.  DARNBLU 
(Gom^  of  Brrors  and  Appeals  of  New  ; 
March  Term,  18M.) 

Appeal  from  prerogatire  court 
A  decree  of  the  ori^KUif  court,  admit 
last  will  and  testament  of  Hary  H.  Wi 
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probate,  was  reTeraed  In  the  prerogatire  court, 
on  the  appeal  of  Henry  Darnell,  gaardian  of 
Joshua  W.  Hnrl^  (26  Atl.  676);  and  Mark  H. 
Buzbr  and  others,  executors,  appeal.  Affirmed. 

Mark  R.  Sooy,  for  appellants.  Jerome  B. 
Grigs  and  Samnel  H.  Or^,  for  reapondest. 

TER  CURIAM.  Decree  affirmed,  for  Oie  rea- 
MBB  glTen  bjr  tha  ordinary. 

DEPUE.  QABBI80N.  li IPPINCOTT, 
REED,  TAN  STCKkL,  BROWN,  ao^ 
KRrKGER,  JJ..  for  affirmance.  DIXON  and 
BOGEBT,  JJ,,  for  rereraaL 


BNGLE  et  al.  t.  DARNELL. 
(Coart  of  Errors  and  Appeals  of  New  Jersey. 
Mardi  Term,  18M.) 

Appeal  from  prerofjatlTe  court 

A  decree  of  the  orphans*  coart,  adroftting  the 
last  will  and  testament  of  Mary  M.  Wilklns  to 
probate,  was  reversed  in  the  prerogatiTe  conrt  on 
the  appeal  of  Henry  Darnell,  guardian  of  Joshua 
W.  Hnriey  (26  Atl.  676);  and  Samuel  T.  Engle 
and  others,  legatees,  appeal.  Affirmed. 

Eckafd  P.  Bndd^for  appellants,  Jerome  B. 
Qrigg  and  Samnri  H.  Grey,  for  relpoudent. 

PER  OUBIAH.  Decree  affirmed,  for  the 
leesoDB  gl-nu  bj  the  ordinary. 

DEPUM,  GARRISON,  L IPPINCOTT. 
REED,  VAN  STCKEL,  BROWN,  and 
KRUEGBB,  JJ.,  for  affirmance.  DIXON  and 
BOGBBT,  JJ„  for  rerovaL 


UORRtS  ft  B.  R.  00.  et  aL  r.  NEWARK 

PASS.  BY.  00. 
{Court  of  Errors  and  Appeals  of  New  Jersey. 
March  Term,  1894.) 

Appeal  from  court  of  diancery. 

Bill  by  the  Morrla  &  Essex  Railroad  Company 
and  the  Delaware,  La<^wanna  &  Western 
Railroad  Company  against  the  Newark  Passen- 
eer  Railway  Company.  On  order  to  show  cause 
why  prelicQinary  injunction  should  not  Issue. 
Order  discharged,  and  injunction  dented  (29  Atl. 
184),  and  complainants  appeal.  Affirmed, 

F.  McOee  and  J,  D.  Bedle,  for  appellants.  E. 
Q.  Keasbegr  for  le^ndent 

PER  GT7RTAM,  Order  affirmed  for  flie  rea- 
son given  by  the  cfaaneelkn.  Decree  vnanimons- 
ly  affirmed. 


CONGREGATION  OF  SONS  OF  ABBA- 
HAM  V.  GERBERT. 
(Court  of  Emm  and  Appeals  of  New  Jersey. 
Feb.  21,  lfi95.) 

OpTIOir  TO  PUHOHASB  IiAKD— ACTION  FOR  BKBAOB. 

Lsaae  to  A  for  five  years,  with  a  core- 
nant  that  A.  shaU  have  a  nirther  term  of  five 
yrars  from  the  expiration  of  the  term  tiiereby 
created,  if  lessee  gives  tbree  montba'  notice  of 
his  intention  to  take  such  further  lease,  and 
with  the  further  covraant  that,  if  A.  desires  to 
purchase  the  demised  premises,  the  lessor  will  at 
any  time  during  the  tenancy  thereby  created  or 
agreed  upon  convey  said  premises  to  A.  for  the 
mm  of  $7,000.  A.  gave  due  notice  of  bis  elec- 
tion to  take  a  second  term,  and  remained  In  pos- 
seuion.  and  during  such  second  term  demanded 
a  deed,  which  the  lessor  refused  to  give,  Hitd, 


Aat  A  was  entitled  to  damages  aridnff  fkom  the 
loss  of  bis  bargain  1^  the  refusal  of  Uie  lessor 

to  convey. 
(Syllabus  by  the  Court.) 

Error  to  circuit  ooort,  Ehoc  county ; 
Ohilds,  Judse. 

Action  by  the  Conffrcg&tlon  of  the  Sons  of 
Abraham  against  Peter  Gerbert.  executor 
of  John  Snyder,  deceased.  There  was  judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror. Reversed. 

Coult  &  Howell,  for  plaintiff  In  error. 
Golle  ft  Swayze,  for  defendant  in  error. 

VAN  STCKEL,  J.  John  Snyder,  In  his 
lifetime,  on  the  Ist  day  of  March,  1SS4,  made 
a  lease  under  seal  of  premises  In  the  city  of 
Newark,  known  as  "No.  226  Washington 
Street,"  for  the  term  of  five  years  from 
April  1,  1884.  The  satd  lease  contained  the 
following  covenants:  "And  the  said  John 
Snyder  further  covenants  and  agrees  to  and 
with  the  said  party  of  the  second  part  that 
he  will  let  and  demise  to  them  the  premises 
hereby  demised  for  a  further  term  of  five 
years  from  the  expiration  of  the  term  here- 
by created,  and  upon  the  same  terms  as  to 
amount  and  payment  of  rent,  If  the  said 
party  of  the  second  part  shall  so  desire,  and 
shall  give  notice  thereof  at  least  three 
months  before  the  expiration  of  this  lease; 
and  further,  that  if  the  said  party  of  the 
second  part  shall  desire  to  purchase  the  de- 
mised premises,  that  he  will  at  any  time 
during  the  tenancy  hereby  created  or  agreed 
upon,  for  the  consideration  of  seven  thou- 
sand dollars,  sell  and  convey  by  warranty 
deed,  with  the  usual  full  covenants,  free 
and  clear  of  all  incumbrances,  the  deinlsed 
premises  to  the  said  party  of  the  second 
part,  or  such  person  or  pmons  u  they  shall 
desire,  upon  their  giving  to  him,  his  heirs, 
executors,  or  administrators,  notice  that 
they  desire  such  conveyance;  such  convey- 
ance to  be  made  within  thirty  days  after 
the  giving  of  such  notice,  and  the  payment 
of  rent  to  cease  at  the  delivery  of  such 
deed,  and,  If  not  delivered  within  said  thirty 
days,  then  said  rent  to  cease  at  the  end  of 
that  time."  On  November  6,  1888,  the  plain- 
tiff served  a  notice  on  Snyder  that  the  plain- 
tiff desired  a  further  lease  for  five  years 
from  the  expiration  of  the  then  current 
term.  The  plaintiff  continued  in  possession, 
and  on  June  1,  1892,  served  upon  the  ex- 
ecutor of  Snyder  and  upon  his  heirs  at 
law  a  notice  that  the  plaintiff  elected  to 
purchase  the  premises  in  question,  and  de- 
manded a  deed  In  accordance  with  said 
lease,  which  the  defendant  refused  to  give. 
The  only  question  submitted  to  this  court 
is  whether  the  plaintiff  was  entitled  to  re- 
cover damages  In  the  court  below  for  breach 
of  the  agreement  to  convey.  The  lanfcuage 
of  the  covenant  In  regard  to  another  term  Is 
that  "Snyder  will  let  and  demise  the  prem- 
ises for  a  further  term  of  five  years  from 
the  expiration  of  the  term  hereby  iCreated,"  i 
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while  the  language  with  reference  fo  the 
•conveyance  is  that  "he  will,  at  any  time  dur- 
ing the  tenancy  hereby  created  or  agreed 
npon,  Bell  and  convey."  Two  tenanclea  are 
here  referred  to:  First,  the  tenancy  for  five 
years,  expressly  created  by  the  terms  of 
the  lease,  and  correctly  described  as  the  term 
thereby  created;  second,  the  further  ten- 
ancy for  fire  years  at  the  option  of  the 
lessee,  which  was  agreed  npon  and  pro- 
vided for  In  the  lease.  Effect  must  be  giv- 
en to  all  the  words  used  In  the  clause  last 
cited.  If  the  right  to  a  conveyance  was  not 
to  extend  beyond  the  first  term,  that  agree- 
ment would  have  been  clearly  expressed  by 
the  word  "created,"  as  used  In  reference  to 
the  right  to  a  further  lease.  The  addition  of 
the  words  "or  agreed  upon"  must  have  been 
Inserted  to  enlarge  the  right  to  a  convey- 
ance, to  give  something  more  than  the  word 
"created"  would  have  passed;  otherwise 
they  are  of  no  force.  They  are  apt  words 
to  entitle  the  lessee  to  a  conveyance  at  ajiy 
time  during  the  term  which  was,  at  its  op- 
tion, to  follow  the  term  created;  and  a  rea- 
sonable Interpretation  of  the  contract  re- 
quires that  signification  to  be  Imputed  to 
them.  The  B(H:ond  term  was  created  by  the 
service  of  the  notice  In  due  time.  .By  force 
of  that  notice,  iinder  the  covenants  of  the 
lease,  the  further  term  agreed  upon  waa 
created;  no  further  writing  was  aeceesary. 
The  option  to  purchase  continued  during  this 
second  term,  and  the  plaintiff  was  entitled 
to  damages  arising  from  the  loss  of  Its  bar- 
gain. 


ORAMBR  T.  WATER  OOAfRS  OP  NEW 

BRUNSWICK. 
<SnpTeine  Court  of  New  Jersey.    Feb.  21, 1895.) 
Ur;TiciPi.L  CoBPORATioxs  —  Power  of  Water 

COKMinBIO!(ER9  TO  DISCHARGE  6ul>RHtyTE!f DRyT. 

The  board  of  water  commissioners  of 
New  Brunswick  had  legislative  aathority  to  em- 
ploy necessary  assistants,  ofiicera.  and  agents, 
ana,  tmder  th^  power,  employed  the  plaintiff 
as  general  anperintendent  for  a  term  of  years,  at 
a  fixed  salary.  Beinir  discharged  before  the  end 
«f  faia  term,  he  brou^t  this  anit  for  an  inatall- 
ment  of  his  salary.  Hdd,  that  he  did  not  bold  a 
public  office,  and  that  he  could  not  be  so  dis- 
charged, and  that  bis  action  was  well  brous^t. 
(Syllabus  by  the  Court) 

Action  l^.one  Cramer  against  the  water 
eommlsslonera  of  New  Branawlck.  Verdict 
for  plaintiff.  Heard  on  the  rule  to  abow  cause 
why  new  trial  should  not  be  granted.  Rule 
discharged. 

ArffiicrX  November  term,  before  BEAS- 
LEY,C.J.,andDEPUKaud  V.\NSYCKEL.JJ. 

A.  V.  Schenck,  for  plaintiff.  B.  Adraln,  for 
defendant 

BEASLEY,  C.  J.  By  the  act  approved 
March  27,  1873,  the  mayor  and  common  coun- 
cil of  New  Brunswick  were  authorised  to  pur- 
chase the  property  and  franchises  of  the  New 
Brunswick  Water  Company.  By  section  2  of 
this  enactment  It  is  provided:  "That  the  said 


water  works  shall  be  conducted  and  ru 
by  a  board  of  commissioners  to  be  ap 
by  the  common  council,  who  ahaU  bo 
office  for  three  years,  one-thh^  of  tbei 
appointed  yearly;  that  all  the  autitiorii 
ers  and  duties  relative  thereto  now  e: 
or  performed,  or  that  hereafter  may  1 
clsed  or  performfti,  by  the  said  compai 
be  exercised  and  performed  by  the  sa 
mtssloners  (except  as  thereinafter  pn 
and,  in  pursuance  of  thia  authority,  i 
commissioners  may  appoint  and  emi 
proper  assistants,  officers,  agents  anc 
necessary  or  convenient  for  the  p 
aforesaid,  at  sucti  compensation  ss  th 
deem  reasonable,  and  i^ll  take  fra 
treasurer  and  aut^  other  officers  ajid 
as  they  may  appoint  such  bonds  and  : 
for  the  faithful  performance  of  tbelr  d 
they  may  deem  proper."  By  virtue  of 
thority  thus  conferred,  the  board  of  < 
slonera,  on  the  8th  day  of  February,  1 
tered  into  an  agreement  under  seal,  '« 
plaintiff,  whereby  It  agreed,  in  ocmab 
that  he  would  discharge  all  the  wc 
services  incumbent  upon  and  to  be  pei 
and  discharged  by  him  as  g^enii  i 
tendent  of  the  waterworks  of  the  said 
New  Brunswick,  under  the  direction 
board  of  commissioners  thereof,  '*Cr 
day  of  the  date  hereof,  for  and  dorlne 
period  and  term  of  five  years,"  to  pa: 
plaintiff  the  yearly  sum  of  ^2,500,  Ii 
monthly  payments.  There  was  also 
nant  on  the  part  of  the  plaintiff  tluit  tu 
not  engage  in  any  business  incompatil 
the  discharge  of  the  functions  thus  stJ 
to  be  performed.  At  the  trial  of  the 
was  shown  that  on  the  12th  June,  13! 
meeting  of  the  board  of  water  eonunis 
a  resolntlon  was  adc^ted  declaring  tin 
tJon  of  superintendent  of  the  New  Brt 
water  department,  occupied  by  C  1 
mer,"  to  be  vacant  On  the  same  occa 
other  person  was  appointed  to  flU  t 
from  which  the  plaintiff  was  thus  e 
Upon  being  informed  of  this  action 
board,  the  plaintiff  notified  It  that  t 
tract  would  be  Insisted  on,  and  tender 
self  ready  to  perform  his  side  of  it. 
now  brought  this  suit  for  a  monthly 
ment  of  his  salary.  The  jury,  under 
Btructlon  of  the  trial  Judge,  found  in 
vor,  and  the  present  motion  Ig  to  h 
that  verdict. 

It  Is  Insisted  on  the  part  of  the  6etei 
the  contract  sought  to  be  enforced  in 
tlon  Is  illegal,  on  the  ground  that  tlie 
ant  had  not  the  competency  to  enter 
and,  in  the  second  place.  If  this  first  ] 
be  untenable,  that  the  office  held  by  th 
tiff  was  a  ^blic  one,  and  that  conseq 
his  tenure  of  It  could  at  any  time  be  i 
at  the  will  of  the  defendant 

The  argument  In  support  of  the  negx 
the  power  of  the  defendant  to  bind  It 
the  contract  in  question  waa  that  tlie  1 
the  contract  wub  made  to  outlast  the 
term  of  the  body  of  commissioners.  1 
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force  of  this  contention  Is  not  apparent.  The 
agreement  1b  made  with  the  corporation,  tbat 
Is  subject  to  no  change,  although  the  persons 
Dunagiog  Its  affaire  be  Inconstant.  The  stat- 
ute In  no  degree  limits  the  period  for  which 
tbe  commlsslonera  "may  appoint  and  employ" 
alt  proper  assistants,  officers,  agents,  and 
clerks.  The  duration  of  the  employinents  thns 
aDthorlzed  not  having  been  prescribed  by  the 
legislature.  It  mentally  follows  that  It  has 
been  left  to  the  honest  Jadgment  of  the  com 
misslonm.  The  contract,  on  this  ground,  la 
not  assailable. 

Nor  has  the  second  objection  more  potency. 
The  plaintiff  neither  was  nor  Is  the  incumbent 
of  a  pnbllc  office.  He  Is  an  employ^  of  this 
corporate  body,  and  nothing  more.  Public  of- 
fices are  In  general,  If  not  always,  directly 
created  tbe  legislature  itsdf,  the  municipal 
anthorittes  s^ecUug  the  persons  to  perform 
tbelr  functions.  The  j^ltion  held  by  the 
plaintiff  Is  the  creature  of  the  board  of  com- 
missioners. It  Is  entirely  unknown  to  the 
Btatute.  But  for  the  contract  In  question,  the 
commisatonera  could  at  any  moment  have 
abolished  the  position  of  superintendent  of  the 
works,— a  power  wholly  inconsistent  with  the 
tneory  that  the  office  Is  a  public  one.  Nor  is 
there  anything  In  the  nature  of  the  employ- 
ment Itself  that  calls  for  the  presence  of  a 
pabltc  functionary.  Every  one  of  its  duties 
can  be  discharged  by  a  private  agent.  The 
resnlt  is  that  the  conrt  finds  IH>  Indication  in 
the  terms  of  the  statute  nor  In  the  character 
of  the  power  conferred  of  a  legislative  Intent 
to  aathorlse  the  defoidant  to  create  a  public 
office,  the  consequence  being  that  tbe  plaintiff 
iB  to  be  regarded  as  a  private  employe.  With 
lacb  an  agent  the  defendant  was  competent 
to  contract,  and  cannot  avoid  any  of  its  obll- 
icatlons  thus  assumed.  Speaking  of  the  com- 
pensatlcm  of  municipal  officers.  Judge  Dillon, 
In  his  work  on  Municipal  Corporations  (sec- 
tion 171),  says:  "But  where  the  services  to 
be  performed  are  professional  or  private,  ra- 
ther than  public  or  official,  au  employment 
nnderan  ordinance  for  a  fixed  time,  at  a  fixed 
turn  for  the  period,  has  been  held  to  be  a 
contract,  and  not  subject  to  be  impaired  by 
tbe  corporation."  For  this  doctrine  is  cited 
the  case  of  Chase  v.  Lowell,  7  Gray,  33, 
which,  in  all  Its  essential  factM,  Is  Identical 
with  the  case  In  hand. 

Let  the  rule  tie  discharged. 


DESTEFANO  v.  CALANDRIELLO. 
(Supreme  Conrt  of  New  Jersey.  Feb.  21, 188&.) 
Pjucnos— CsHTiTTixo  Casb. 
Cndw  the  practice  act,  the  drcoit  coort 
mnst  settle  all  uisputed  facts  b^ore  it  can  send 
such  case  to  this  court  as  one  of  donbt  and  dif- 
ficulty. 

(Sxllaboa  by  the  Govt) 

Case  certified  from  circuit  court,  Hudson 
eonnty,  for  advisory  opinion;  before  Justice 
UpplDcott 

T.31A.D0.6— 25 


Action  by  Nicholas  Destefano  against  M. 
Calandrlello.  Heard  on  certified  case.  Dhi- 
mlsaed. 

Argued  before  BEASLEY,  G.  J.,  and  DE- 

PUE,  VAN  STCKEL,  and  ABBETT,  JJ. 

Jos.  A.  McCreery,  for  the  motion.  Uilbert 
Colllna,  opposed. 

BEA&LEY,  a  J.  A  Judgment  in  attach- 
ment was  entered  in  the  circuit  court  of  the 
county  of  Hudson  for  the  plaintiff's  claim, 
no  otiier  creditor  having  Intervened.  The 
plaintiff  and  defendant  having  compromised 
their  controversy  on  the  basis  of  the  ac- 
ceptance of  a  less  sum  than  the  amount  re- 
covered, the  Judgment  was  canceled  of  rec- 
ord by  virtue  of  a  warrant  to  enter  satis- 
faction  In  accordance  with  the  method  pre- 
scribed in  section  28  of  the  act  concerning 
Judgments  (Revision,  p.  623).  There  seems 
to  be  no  doubt  that,  with  respect  to  form, 
this  Judgment  In  attachment  was  extin- 
guished by  this  procedure;  but  it  being  al- 
lied that  such  satisfaction  was  coHuslTe 
and  fraudulent,  as  It  made  no  provision  for 
the  payment  of  the  costs  of  tbe  attachment 
proceedings,  and  as  tbe  parties  had  con- 
sciously disregarded  the  rights  of  certain 
assignees  of  an  Interest  In  the  Judgment,  a 
motion  was  made  In  the  circuit  court  to  set 
aside  the  cancellation  of  the  Judgment  that 
had  been  effected  in  the  manner  stated.  A 
rule  to  show  cause  and  to  take  testimony 
waa  granted.  After  the  hearing,  tbe  fol- 
lowing rule,  stened  by  the  circuit  Judge, 
was  entered,  via.:  "This  case  Is  certified  to 
the  supreme  court  on  the  question  whether 
the  rule  to  show  cause  be  made  absolute  or 
discharged." 

It  thus  appears  that  this  conrt  is  called 
upon  to  settle,  in  the  first  Instance,  tbe  facts 
which  are  in  dispute  In  this  course  of  lit- 
igation. The  testimony  Is  In  conflict  with 
respect  to  the  centra]  fact  whether,  when 
the  defendant  made  his  settlement  with  the 
plaintiff,  he  was  aware  of  tbe  equitable 
rights  of  the  assignee.  He  has  denied,  un- 
der oath,  that  he  had  such  knowledge.  The 
function  we  are  now  asked  to  perform  can- 
not, we  think,  be  exercised  by  us.  The 
statute  authorizing  the  circuit  court  to  call 
for  an  advisory  opinion  does  not  give  this 
court  the  capacity  to  decide  questions  of  facL 
It  requires  the  circuit  judge  to  make  and  state 
the  case.  This  has  not  been  done,  and  the 
proceedings,  therefore,  must  be  dismissed. 

DOOLITTLK  v.  WlLIiET. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Feb.  21, 1895.) 

EsViaW  OF  EVIDBNCB  —  LUBILITT  OF  EXBCUTOH. 

1.  In  review  bv  writ  of  error,  the  facts  as 
found  in  the  court  below  must  be  taken  as  true, 
whether  found  by  a  jury,  or  by  the  court  where 
a  Jnty  is  waived,  if  there  is  any  view  of  the 
•vfdenee  which  will  sustain  such  finding. 

2.  Judgment  will  be  against  an  executor  pK^ 
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■onallr  upon  a  contract  made  1^  him  for  tile  ben- 
efit of  the  estate  he  representH. 
(Syllalas  by  the  Court) 

Error  to  circuit  court,  Middlesex  county; 
before  Chief  Justice  Beasley. 

Action  by  Theodore  WUlet  against  Henry 
N.  DooUttle.  Plaintiff  bad  Judgment,  and  de- 
fendant brings  error.  Affirmed. 

Ohas.  T.  Cowaihoren,  for  plaintlfl  In  error. 
W.  Strong  &  Sons,  for  defendant  In  error. 

VAN  SYCKEL,  3.  This  suit  was  bnmght 
to  recover  the  price  of  brick  atAA  and  de- 
lirered  by  WUlet  to  DooUttle.  DooUttle.  at 
the  time  of  tbe  dellTwr  of  the  tnick,  was 
one  of  the  uecutora  of  Lewis  Gariiale. 
GarUsle,  In  his  lifetime,  was  a  dealer  In 
brick.  His  son  Frederick  and  one  McDonald 
were  In  charge  of  bis  buitneas  at  the  time  of 
bis  death.  DooUttle  allowed  than  to  re- 
main in  charge  of  the  business  as  his  agents, 
and  tlie  biHdirass  was  continued  as  before^ 
The  case  was  tried  in  the  court  bdow  with- 
out a  jury,  and  judgment  was  rendered  In 
favor  of  WUlet  This  court  wUl  not  review 
the  finding  of  ffteta.  If  there  Is  any  Ttow  (tf 
the  erldmce  whldi  wUl  sustain  tmeh  finding, 
the  Judgment  will  not  be  reversed. 

The  witness  Bowne  testified  that  all  the 
orden  for  the  brick  were  given  by  McDm- 
ald  after  the  death  of  Carlisle  and  coise- 
qnently  at  a  time  what  McDonald  was  ad- 
mittedly the  agent  of  Do<^tde  for  that  par- 
pose.  That  testlmcmy,  U  true,  wlU  support 
the  judgment  The  facts  as  found  In  tbe 
court  below  must  be  taken  as  true,  whether 
found  by  a  Jury,  w  the  court  where  a 
jury  Is  walYtA.  Tbe  onUr  question  tcr  this 
coxut  is  whether  the  judgment  resting  on 
such  facts  Is  well  founded.  The  case  thiu 
presented  is  that  of  a  jndgmwt  against  an 
executor  personally  upon  a  cmtract  made  by 
him  or  his  agoit  for  tiw  ben^t  of  the  es- 
tate which  he  r^csents.  The  personal  Ua- 
bUlty  ot  the  executor  cannot  be  doubted. 
It  is  settled  by  two  cases  In  tbis  court:  Lalble 
T.  Ferry,  82  N.  J.  Bq.  7dl;  Wild  Davenport. 
48  M.  J.  Law,  128,  7  AfL  29fi.  The  judgment 
bdow  should  be  affirmed. 


,    LAWSON  et  al.  v.  NICHOLSON  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jenwy. 
March  4,  1895.) 
Fatmbkt  to  One  Not  Authorizbd  TO  Rccxivs. 

1.  The  mere  possession  of  a  bond  and  mort- 
gage by  a  person  not  the  obligee  will  not  war- 
rant the  payment  thereof  to  such  possessor. 

2.  A  scrjvener,  under  a  special  autboritf  for 
that  purpose,  received  payment  of  interest  on  a 
bond  and  mortgage.  Afterwards  the  obligee  de- 
Uvered  the  bond  and  mortgage,  with  other  pa- 
pers, wrapped  up  la  paper,  which  was  tied  and 
sealed,  to  the  scrivener,  for  safe-keeping.  The 
scrivener  anrreptitiously  broke  open  tbe  bundle 
of  papers,  and  abstracted  therefrom  the  bond 
and  mortgage,  and  received  payment  of  the 
prlndpal  dne  thereon,  and  then  absconded.  BM, 
that  such  paymetit  was  invalid. 

'Svllabus  by  the  Oourti 


Appeal  from  court  <tf  chancery;  1 

Chancellor  Green. 

Bill  by  Malvlna  Lawson  and  others  aj 
WlUlam  C-  Nicholson,  Isaac  Carson, 
others  to  compel  defendants  to  pay 
plainants  the  principal  and  Interest  d 
the  mortgage  which  was  alleged  to 
been  fraudulently  surrendered  to 
ants.  From  a  decree  (25  AtL  191)  dii 
lug  the  blU,  complainants  appeaL  Rev 

Bergen  &  Bergen  and  John  B.  Uhl< 
appellants.  Peter  L.  Voorbeee,  for  rei 
ents. 

BBASLEY.  C.  J.  The  essential  ea< 
this  case  may  be  thus  summarised:  O 
cember  22,  1S68,  Samud  A.  Cook  and 
A.  Cookf  having  fallen  In  debt  to  Ma 
Lawson,  who  Is  now  Mary  L.  Birdi 
<aie  of  tbe  appellants,  in  tbe  sum  of  % 
deUvered  to  hex  their  b<Hid  of  that 
ruuDing  for  a  year,  tbe  interest  bein^ 
able  semiannually.  The  bond  was  «e 
by  a  mortgage  on  property  In  tbe  con 
Camden,  These  Instruments  were  i 
by  one  Charles  Leslie,  a  scriTenor,  rei 
In  Philadelphia.  Immediately  upca  thi 
ecutlon  they  were  delivered  to  Miss  Mi 
Lawson,  who  retained  them  in  het  ow; 
session  until  they  were  put  in  the  cv 
of  the  above-mentioned  Charles  Leal 
tbe  time  and  In  the  manner  hereafter  a 
On  the  12tb  December,  1B66,  the  tlUe  ^ 
mortgaged  premises  became  duly  vest 
conveyances,  In  one  Mary  Carson,  wl 
the  12tb  December,  1872,  tranaf erred, 
the  laws  of  this  state,  for  the  benefit  t 
creditors,  among  other  prop»*ty.  tbe 
premises,  to  laaac  Garaon,  her  ass 
About  three  months  after,— that  Is.  o 
20tta  March,  1873,— Carson,  the  assignee 
and  CMiveyed  the  mortgaged  lands  t 
Nicholson  tor  the  sum  of  $4,545.96,  tl 
slgnee  undertaking  to  clear  off  the  ex 
mortgage  at  $3,000.  With  this  view 
finding  this  latter  bond  and  mcMtgage  I 
possession  of  the  scrivener,  LeaUe,  b€ 
the  money  secured  by  them  to  him 
scrivener,  and  bad  the  Incumbrance 
celed  on  tbe  record.  Shortly  after  this 
action,  tbe  scrivener  absconded  wit] 
money,  so  that  the  question  whethu  ttai 
meut  and  cancellation  of  the  appel 
mortgage  were  legal  or  of  essential  1 
tance  Is  the  only  point  sub  Judlce. 
obvious  that  in  this  inquiry  the  probl 
be  Sfdved  is,  was  Leslie,  the  scrivoie 
agent  of  the  app^lants  In  the  afTi 
question?  It  Is  not,  and  cannot  be,  pr 
ed  that  he  was  sutdi  in  point  of  fact 
evidence  Is  undisputed  that  Mta  td 
now  Mrs.  Binfthead,  the  anvellant 
had  the  Intentlcm,  and  never  did  by  e 
ston,  confer  such  authority  upon  hli 
the  agency  claimed  existed,  It  must 
been  by  imputation  of  law  from  the  cj 
stances  Incident  to  tiie  transacttcm. 
a  case  ever  rmilated,  apd  r^nlated  n 
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br  the  doctrine  of  estoppel,  for  the  qneetloD 
always.  In  such  InTostlgatlons,  is,  has  the 
obligee  acted  In  sach  a  way  as  to  lead  the 
obligor  or  his  r^reeentatlve  reasonably  to 
the  coDclnslon  that  the  alleged  agent  bad 
the  right  to  receive  payment  of  the  obUga- 
tloD?  It  l8  deemed  that  it  is  at  all  times 
to  be  regarded  as  a  fact  to  be  ascertained 
by  a  conatmctlon  of  the  given  circum- 
stances, and  not,  as  seems  to  be  Indicated 
in  some  of  the  authorities,  as  a  thing  to  be 
r^ulatod.  In  some  instances,  by  legal  defl- 
nltions.  It  la  a  matter  of  fact  to  be  Inter- 
preted by  such  rules  as  are  applied  in  other 
cases  of  the  same  class.  The  inquiry,  then, 
is,  was  the  assignee,  Carson,  Justified  in  con- 
cluding from  the  facts  before  blm  that 
Leslie,  the  scrivener,  was  the  agent  of  the 
mortgagee,  with  authority  to  receive  pay- 
ment of  the  moneys  secured?  In  looking 
thtvagb  the  facts  in  proof,  but  a  single  cir- 
cumstance baa  been  observed  having  a  tend- 
>ncy  to  raider  reasonable  in  any  degree 
iphacever  an  afflnnatlve  reply  to  this  inter- 
rogatory. That  fact  is  tliat,  at  the  time  of 
the  satisfaction  of  the  bond  and  mortgage, 
Carson  found  them  in  the  hands  of  the  scrlv- 
&ier.  This  was  the  sole  circumstance  that 
could  in  the  slightest  manner  have  affected 
his  conduct.  As  to  the  Incident  that  these 
securities  had  beoi  originally,  many  years 
before,  drawn  by  this  scrivener,  it  is  not 
anywhere  Intimated  that  the  reepondoit  had 
any  knowledge  of  the  subject.  These  docu- 
ments, as  has  been  stated,  were,  as  soon  as 
they  bad  been  executed,  taken  by  the  mort- 
gagee Into  her  own  possession;  and  there 
was  no  ground  for  any  supposition  that  they 
had  ever  been  under  the  control  of  the  scriv- 
ener until  the  occasion  on  which  he  had  pro* 
duced  them  for  imyment  It  Is  true  that 
iMtta  Miss  Carson  and  her  trustee  had  paid 
Interest  on  the  bond,  but  such  payments  had 
been  made,  not  by  reason  of  the  bond  or  Its 
accompanying  mortgage  being  In  charge  of 
the  scrivener,  but  In  pursuance  of  an  ex- 
press direction  to  that  effect  The  appel- 
lant authorized  Miss  Carson  and  her  as- 
signee to  pay  the  Inter^t  on  these  secu- 
rities, and  such  an  authorization  repels  in 
its  very  terms  the  supposition  that  the  prin- 
cipal moneys  could  be  passed  to  the  agent  so 
designated.  In  conformity  to  the  agency 
thus  limited,  the  interest  on  the  (3,000  was, 
as  it  grew  dne,  paid  to  the  scrivener,  in  the 
first  place,  by  Miss  Carson,  and  subsequent- 
ly by  ber  assignee;  but  on  such  occasions 
a^tb^  the  bond  nor  mortgage  was  pro- 
duced, nor  did  either  of  these  persons  have 
any  ground  to  suppose  that  such  securities 
were  In  charge  or  under  the  control  of  the 
agent  rec^vlng  such  Interest.  It  fcdlows, 
therefore,  as  Carson,  the  assignee  at  the 
time  be  att»npted  to  take  up  the  bond  and 
mortgage  In  question,  had  no  knowledge  that 
those  Instruments  had  been  drawn  by  the 
scrivener  to  whom  be  made  payment,  and 
that  be  had  paid  Interest  under  a  special  au- 


tfaortty  80  to  do,  that  the  only  basis  of  bis 
conduct  was  the  fact  that  he  found  the  se- 
curities In  the  possession  of  the  person  with 
whom  be  dealt.  That  a  person  In  posses- 
sion of  a  bond  is  thereby  shown  to  have  the 
right  to  receive  the  moneys  It  calls  for  Is  a 
doctrine  that  has  neither  de<dBlon  nor  dic- 
tum for  Its  sanction.  If  such  a  doctrine 
prevailed,  it  would  deprive  investments  in 
such  securities  of  much  of  their  supposed 
safety.  Such,  fortunately,  Is  not  the  law. 
Therefore,  In  the  present  case,  if  these  se- 
curities liad  beea  ccMiflded  to  this  man  Leslie 
In  such  fonn  that,  without  any  misconduct 
on  his  part,  it  would  have  been  In  his  iK>wer 
to  manifest  bis  posseeslon  of  them,  such  im- 
conditloned  fact  would  have  offered  not  the 
least  ground  for  the  Inference  of  an  agency 
to  cancel  them  on  the  receipt  ot  the  moneys 
due.  The  preamt  decree  could  not  stand  In 
the  presence  of  such  a  showing  as  this. 
Bluch  lees  can  it  be  siu>ported  when  the  im- 
portant fact  is  added  tliat  the  securities 
were  not  intrusted  to  Leslie  with  the  right  to 
exhibit  them  In  the  way  supposed.  Tbej 
came  to  him  in  this  wise:  He  having  of- 
fered to  put  all  the  valuable  papers  of  the  ap- 
pellant In  his  flre-proof  safe,accordlivly  they 
were  put  up  by  her  "at  her  own  honse  In  a 
bundle,  covered  with  strong,  gray  paper, 
tied  with  strings  crossed  and  recrossed,  and 
sealed  with  sealing  wax.  It  was  a  large 
bundle,  more  than  two  feet  square."  It  was 
by  breaking  into  this  btmdle,  and  by  crim- 
inally abstracting  the  securities  In  question, 
that  Leslie  got  them  Into  his  hands.  Under 
these  circumstances  the  moneys  were  paid 
upon  them  by  Carson  without  a  question. 
For  this  court  to  validate  such  a  payment 
would  be  to  establish  a  rule  in  view  of 
which  It  would  not  be  prudent  for  a  man  to 
make  any  person  the  custodian  of  bis  docu- 
ments of  this  kind,  or  to  permit  them  to 
pass  out  of  his  own  tight.  Let  the  decree 
be  reversed,  and  a  new  one  mtered,  reviv- 
ing and  reinstating  said  bond  and  mort- 
gage. 


BBADNBR  v.  BOrFSBLL. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1895.) 

BrBAGB  OJ  BUILDIKO  CONTBAOT— FbaUD — IX- 
STBUCTIOKS. 

In  an  action  upon  a  bnliding  contract, 
which  required  the  certificate  of  an  architect  as 
a  condition  precedent  to  the  liability  of  the  own- 
er to  pay  uie  c<Hitract  price,  it  aiipeared  that 
such  certificate  had  not  been  proctu*ed,  and  that 
there  had  t>een  deviations  from  the  plans  and 
apedficatlona  In  the  erection  of  the  building, 
notably  In  the  substitution  of  a  "balloon"  frame 
for  the  "tie"  frame  contracted  for.  Bvldence 
was  admitted,  over  the  owner's  objection,  that 
a  balloon  frame  made  a  stronger  and  better 
house,  llie  cause  was  tried  uppo  the  doctrine 
of  Ohism  V.  Schlpuer,  61  N.  J.  law,  1,  16  Atl. 
816.  The  Jnry  were  diamd  that  the  certificate, 
if  not  waived,  might  be  dispensed  with  onir  by 
proof  that  the  certificate  was  withheld  by  fraud 
on  the  part  of  the  architect,  and  tliat  "it  would 
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be  prima  fade  erideiice  of  fraud  if  the  architect 
withheld  hia  certifimte  without  any  siihstantial 
reason  for  bo  doing."  HH/l  that,  considering  the 
course  of  the  trial,  this  instruction  must  be  «on- 
Btrned  as  jtenntttinf  the  Jnrr  to  fin4  sucb  fraud, 
notwithstandins  conceded  material  variations 
from  the  contract,  if,  in  tiieir  Judgment,  sudi 
variations,  under  the  circumstajaoes,  did  not  af- 
ford a  substantial  reason  for  wiuholdiDg  the  cer- 
tificate, and  was  erroneous. 
(SyUabus  by  the  Court) 

Error  to  supreme  court, 

Action  by  Harriet  Roffsell.  administratrix, 
against  Robert  D.  Bradner.  PlalntlfP  had 
Judgment,  which  was  affirmed  by  the  su- 
preme court  (29  Atl.  317),  and  defendant 
brings  error.  Reversed. 

The  action  was  begun  In  the  Monmouth  dr- 
cnlt  by  Harriet  Roffsdi,  administratrix  of 
Joseph  Roffsell,  deceased,  against  Robert  D. 
Bradner,  as  builder  and  owner,  upon  a  claim 
under  the  mechanic's  lien  law.  The  ded&xa^ 
tlon  as  filed  contained  two  counts  npon  a 
building  contract  under  seal,  made  betwe^ 
Bradner  and  Joseph  Roffsell,  the  common 
coonts  for  work  and  labor  done  and  materials 
famished  for  Bradner  by  Joseph  Roffsell  In 
bis  lifetime,  and  other  common  counts  for 
work  and  labor  done  and  materials  famished 
for  Bradner  by  the  plaintiff.  Upon  demurrer 
the  first  two  counts  were  atrielien  out  The 
general  Issue  was  pleaded  to  the  common 
cotmta.  The  circuit  court  sent  the  cause  to 
the  commoa  pleas  for  trial.  The  trial  re- 
stdted  in  a  vmllct  for  the  plaintiff.  Excep- 
tions were  taken  to  the  admission  of  erl- 
denoe,  to  the  charge  and  refusals  to  charge. 
Bradnw  sued  ont  a  writ  of  error  from  the 
Bopreme  court,  which  afflmwd  the  Judgment 
of  the  common  pleaa.  Thereupon  be  has  re- 
moved tbe  cause  here  for  review  by  tikis  writ 
of  enw. 

Frank  Bradnw.  for  plaintiff  In  error. 
Hawkins  &  Durand,  for  defendant  in  error. 

MAGIE,  J.  (after  stating  the  facts).  Tbe 
record  discloses  two  claims  on  the  part  of  the 
defendant  in  error.  One  claim  is  upon  im- 
plied contracts  between  her  Intestate  and  the 
plaintiff  In  error,  and  is  a  claim  in  a  repre- 
sentative capacity;  the  other  Is  upon  im- 
plied contracts  between  her  and  plaintiff  in 
error,  and  Is  necessarily  a. claim  in  her  own 
right  Aa  the  Judgment  upon  each  of  these 
claims  must  be  different,  It  was  obviously  Ir- 
regular to  join  them  In  one  action,  and  the 
court  of  common  pleas  erred  In  refoslng  to 
eompel  the  administratrix  to  elect  between 
the  Inconsistent  claims,  and  purge  the  record 
of  the  Improper  counts.  The  Judgment  is  en- 
tered in  favor  of  defendant  in  error  as  ad- 
ministratrix. If  there  was  no  legal  error  la 
the  trial,  and  a  real  question  in  controversy 
between  the  defendant  in  error,  as  adminl»- 
tratrix,  and  the  plaintiff  In  error  was  folriy 
and  fully  tried,  and  such  a  Judgment  Is 
proper  tbweon,  then  there  Is  ample  power 
to  amend  tbe  record  by  striking  out  the  com- 
mon counts  framed  to  present  her  personal 


claim,  and  so  to  support  tbe  Judsnnen 
tbe  bills  of  exception  show  that  tbe 
ment  cannot  be  supported  upon  tbe  cc 
counts  of  the  declaration  framed  to  i 
the  administratrix's  claim  In  her  reprt 
tive  capacity.  That  claim  was  for  woi 
labor  done  and  mat^ lals  famished  by 
testate  In  his  lifetime  to  Bradnw,  i 
an  implied  contract  to  pay  therefor.  T] 
question  in  controversy  between  tbe  ] 
was  different  It  arose  upon  an  exprei 
tract  under  seal  made  between  Bradm 
the  intestate,  which  tbe  administratrix 
ed  had  been  partly  performed  bj  tbe 
tate  before  bis  death,  and  had  been 
wards  completed  by  her  as  his  admi 
trix.  This  contract  was  produced  and  | 
by  the  administratrix.  It  was  not  adm 
on  the  Issue  made  by  the  record,  and  0 
support  the  claim  disclosed  In  tbe  cc 
counts.  But  if  the  real  question  In  < 
versy  between  t;*^  parties  was  falrl 
fully  tried,  and  this  Judgment  is  t'^e  ; 
result  of  the  trial,  there  is  power  ,j  i 
by  adding  pleadings  presenting  tbe 
really  tried,  and  so  to  support  the  Jndj 
At  the  same  time  I  must  express  dla 
bation  of  the  conduct  of  the  cause  In  t 
spect  The  administratrix,  having  n 
claim,  and  produced  evidence  in  s 
thereof,  which  required  amended  plet 
failed  to  ask  liberty  to  amend.  Plain 
error  repeatedly,  but  in  vain,  appealed 
trial  court  to  require  the  proper  ameiM 
No  amendment  being  made,  he  then  de 
ed  a  nonsuit  on  the  ground  that  tbm 
no  evidence  to  support  the  claim  wbl 
peared  in  the  record.  This  was  ref  use< 
in  my  Judgment  such  refusal  was  error 
pow&e  of  amendment  bestowed  iqmn 
of  review,  and  lib^ally  exercised  by 
was  not  Intended  to  encourage  coun 
make  up  a  record  of  general  pleading 
then  to  try  the  case  upon  evidence  req 
special  pleadings.  When  such  a  divei 
from  the  record  is  plainly  disdoeed,  I 
it  the  duty  of  the  trial  court,  If  no  a 
ment  of  the  pleadings  is  asked  for  and 
to  deal  with  the  ease  as  it  appears  1 
record.  So  the  supreme  court  in  Its  i 
of  this  case,  points  out  the  necese 
amended  pleadings,  and  Indicates  Its 
tion  to  allow  such  amendment  Yet  ti 
ord  comes  to  this  court  unamended,  a 
the  Judgment  be  affirmed  here  In  thl 
dltlon  of  the  record,  the  defendant  In 
may  bring  an  action  on  the  contract,  ai 
record  would  not  support  a  plea  of  I 
recovery  by  plaintiff  In  error.  But  i 
trial  plaintiff  In  error  did  not  rest  npt 
exception  to  the  refusal  to  nonsuit  o: 
ground.  He  proceeded  with  a  defense  i 
ed  at  the  real  question  In  controvers 
closed  by  the  evidence  adduced  by  tl 
mluistratrlx.  If,  tben,  that  question 
fairly  tried  without  error  of  law,  tbe  r 
to  nonsuit  was  not  injurious  to  him,  an 
court,  notwithstanding  tbe  dellnqnen 
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tlie  defendant  In  error  In  this  respect,  ought 
to  pwmtt  such  amendment  of  the  pleadings 
to  be  made  aa  will  support  the  jndsrment 

Wbether  the  administratrix  was  entitled  to 
recover  npon  the  contract  made  between  her 
intestate  and  Bradner  harlng  been  the  real 
question  tried,  we  are  to  consider  whether 
any  legal  error  intervened  in  the  disposition 
thereof.  By  the  contract,  the  intestate  had 
agreed  to  erect  for  Bradner,  and  upon  his 
lan^  a  bolldlng,  and  Bradner  had  agreed  to 
pay  therefor  $3,196.51,  by  Installments,  ao- 
cording  to  the  progress  of  the  work,  upon  a 
certiflcate  of  one  Umbach,  an  architect,  *to 
the  effect  that  the  work  Is  done  In  strict  ac- 
cordance with  drawings  and  specifications, 
and  that  he  considers  the  payment  properly 
da&**  Payment  of  the  contract  price  tinder 
the  terms  of  soch  a  contract  does  not  become 
due  natU  the  condition  precedent  Is  perform- 
ed by  the  production  of  the  required  certifi- 
cate, or  by  satis Cactory  proof  that  such  pro- 
dnctlm  baa  been  waived  by  the  owner  or 
excused  by  circumstances.  The  supreme 
court  has  determined  that  the  production  of 
such  a  cotlflcate  will  be  excused  if  the  ar- 
chitect has  fraudulently  withheld  It,  although 
the  owner  Is  not  in  collusion  with  him,  or  a 
partner  of  hla  fraud.  Gbism  r.  Schlpper. 
51  N.  J.  Law.  1.  16  Att  3ia  The  case  be- 
fore us  was  tried  npon  the  doctrine  laid 
down  by  the  majwlty  of  the  supreme  court 
In  Ohlsm  T.  Schlpper.  The  arguments  and 
briefs  of  counsel  before  us  have  not  assailed 
that  doctrine  and  for  the  purposes  of  this 
caae  tt  may  be  deemed  not  to  be  In  ques- 
tion. It  appears  by  the  bills  of  excesittoxa 
that  the  administratrix  failed  to  produce  the' 
required  certificate  of  Umbach,  but  claimed 
that  the  evidence  established  a  vralver  of  Its 
production  by  Bradner,  or  an  excuse  tta  its 
nonproducUon  because  of  the  fraud  of  tiie 
ardiltect  The  waiver  was  clidmed  upon  a  let- 
ter of  Bradner's  counsel.  Inclosing  a  list,  made 
by  the  architect,  of  alleged  omissions  and 
deviatlcms  from  the  contract,  with  the  amount 
he  dalmed  should  be  allowed  therefor  by 
way  of  deduction  from  the  contract  price 
<9ST6.8$,and  iKt^odng  to  pay  all  th»  contract 
price  except  that  sum.  The  Indoeure  made 
by  the  architect  Is  not  printed.  If  It  amount- 
ed to  a  cwtlflcate  of  completion  In  all  respects 
«Kept  those  for  which  an  allowance  was 
dalmed.  it  had  no  blading  effect  npon  the 
parties.  Bfanklnson  r.  Conlon,  65  N.  J.  Law, 
B64, 27  AtL  880.  The  waiver.  If  any  there  was, 
gntw  out  of  the  letter,  and  was  ^rvpetly 
confined  1^  the  trial  court  to  so  much  of 
the  unpaid  price  as  exceeded  the  deduction 
claimed.  But  the  verdict  was  for  the  whole 
of  the  unpaid  price,  and  must  obviously 
have  rested  upon  the  fraud  of  the  architect 
In  wlthhokUng  a  complete  cotlficata  In 
presenting  that  subject  to  the  Jury  the  trial 
court  charged  that:  "If  not  waived,  it  [the 
certificate  of  the  architect^  may  be  dispensed 
with  only  by  proof  that  the  certiflcate  was 
withheld  by  fraud  on  the  part  of  the  arcM- 


tect  It  would  be  pilma  fticle  evidence  of 
fraud  If  the  architect  withheld  his  certifi- 
cate without  any  substantial  reason  for  so, 
doing."  An  exception  was  taken  to  the  last 
sentence  of  this  Instruction,  and  an  assign- 
ment of  error  Is  based  thereon.  In  the  su- 
preme court  this  Instruction  was  Justly 
deemed  open  to  objection  because  the  use ' 
of  the  word  "substantial"  tended  to  sub- 
stitute the  Judgment  ot  the  Jury  for  the  de- 
cision of  the  architect  In  Chlam  v.  Schlp- 
per. the  learned  chief  Justice,  who  delivered 
the  opinion  of  the  majority  of  the  court, 
carefully  pointed  out  the  need  of  watchful 
Judicial  supervision  over  the  determination 
of  Juries  on  this  question,  and  declared  that 
the  architect's  conduct  could  not  be  Im- 
peached for  want  of  skill  or  knowledge,  or 
because  his  Judgments  do  not  agree  with 
those  of  others.  To  Instruct  a  Jury  that 
they  may  find  fraud  from  the  withholding 
ot  such  a  certificate  without  a  substantial 
reason.  Is  to  pennvt  than  to  determine  what 
are  substantial  reasons,  and  U,  In  their 
Judgment,  there  are  none,  then,  though  the 
architect's  Judgment  may  be  honestly  others 
wise,  to  convict  him  of  fraud.  This  objec- 
tion to  the  Instruction  undw  review  was 
deemed  by  the  supreme  court  to  have  been 
obviated  and  rendered  harndess  by  other 
parte  of  the  charge,  which  pointed  to  evl- 
d«ice  tending  to  show  that  the  architect 
had  expressed  satisfaction  with  the  build- 
ing, and  prtnnlsed  a  certificate,  and  to  the 
express  statement  that  the  court  would  not 
charge  that  there  was  evidence  of  fraud  nor 
that  there  was  no  evidence  of  fraud,  but 
would  leave  that  question  to  the  determina- 
tion of  the  Jury.  This  was  considered  to 
show  tluft  the  case  was  left  to  the  Jury  sole- 
ly as  matter  of  fraud.  I  quite  a«ree  that 
the  case  was  thus  left  to  the  Jury,  but  am 
unable  to  perceive  how  that  cured  the  er> 
roneona  direction  that  fraud  might  be  In* 
f  erred  upon  Improper  or  Insufficient  grounds. 
In  my  Judgment,  this  InstrucUon  was  In- 
tended, and  must  have  beeu  understood  by 
the  Jury,  to  permit  such  an  Inference. 

The  bills  of  exception  show  that  there 
were  some  deviations  in  the  construction  of 
tiie  building  from  thataroBot  the  contract, 
which  were  conceded  to  have  taken  i>lace.  The 
most  material  of  such  conceded  deviations 
wasthesubstltotton  of  a  "balloon"  frame  tor 
the  "tie"  frame  called  for  by  the  contract 
There  was  a  contest  over  otiier  deviations  and 
omissions  ^Imed  Bradner.  But,  taking 
what  was  conceded  to  be  true,  It  Is  obvi- 
ous that  a  eertifieato  that  the  building  bad 
been  completed  in  strict  accordance  with 
the  drawings  and  specifications  would  have 
been  untruthful.  The  cause  was  plainly 
tried  iqxm  the  theory  that  U  the  bidldlng 
erected  was  as  good  as  or  better  than  It 
would  have  been  If  erected  according  to 
the  c(nitiact  It  would  charge  the  owner 
with  IlaUllty  upon  the  contract  This  ap. 
pean  fram  tiie  admligg^^^^^Q^^^f^ 
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fcred  by  defendant  In  error  in  making  her 
case,  and  objected  to  by  the  plaintiff  in 
error,  to  the  effect  that  a  ballocoi  frame 

•  made  a  strons:er  and  better  house  than  a 
tie  frame.  The  theory  is  manlfratly  erro- 
neous, for  the  owner  is  entitled  to  hare  thb 
honse  he  wanted  and  contracted  for.  and 

,  the  contractor  cannot  satisfy  his  contract 
by  ei-ecting  a  house  materially  different, 
even  ttaoufih  it  be  better.  Taking  the  course 
of  the  trial  in  consideration,  the  construc- 
tion which  this  instruction  must  bear  Is 
this,  viz.:  that  the  Jury  might  find  fraud 
In  the  withholding  of  the  certtflcate  by  the 
architect,  notwithstanding  ctmceded  mAt» 
rial  TariatloDs  from  the  contract,  If,  In  their 
Judgment,  snch  variations,  under  the  drcom- 
Btances,  did  not  afford  a  snbstantial  reason 
for  not  giving  the  certificate.  With  re- 
spect to  the  deviation  from  the  contract 
plan  which  has  been  instanced  as  the  most 
material  <tf  those  conceded  to  have  oc- 
carred,  I  have  not  ovedoobed  the  fact  that 
the  architect  learned  of  It  during  the  erec- 
tion of  the  building.  At  what  stage  of  the 
work  he  first  learned  It  Is  not  clear,  bat  It 
may  be  Inferred  that  It  was  after  the  frame 
was  op  and  covered.  It  appears  that  he 
took  no  steps  to  stop  the  work.  It  does  not 
appear  that  he  had  {tower  to  do  so.  But  that 
deviation  occurred  dniing  the  lifetime  of 
the  contractor,  and  the  mcontradlcted  evi- 
dence <ft  the  architect  was  that  when  he 
discovered  It  he  brought  It  to  the  notice  of 
the  contractor,  who  promised  to  make  a 
proper  deduction  from  the  contract  price. 
It  la  argued  that  the  architect,  by  this  con- 
duct save  permission  to  proceed  with  the 
work  as  If  there  had  been  no  deviation,  and 
so  his  refusal  to  give  a  flnnl  certlQcate  was 
fraudulent.  If  the  arohltect  had  been  the 
agent  of  the  owner,  he  might  have  agreed 
with  the  ccmtmctor  ftir  the  substitution  of 
a  balloon  for  a  tie  frame,  or  he  might  have 
ratified  such  substitatlon  1^  subsequent  con- 
duct; and  In  either  case  he  would  have 
bound  his  principal.  But  the  architect  was 
not  agent  of  the  owner,  but  an  arbiter  be* 
tween  him  and  the  contractor.  He  pos- 
sessed no  power  to  alter  the  contract,  or  to 
permit  It  to  be  departed  from.  If  he  had 
agreed  with  the  contractor  that  tiie  latter 
might  deviate  from  his  contract,  and  erect 
the  building  differently,  and  that,  notwith- 
standing such  deviation,  he  would  certify 
to  the  work  as  performed  according  to  the 
contract,  he  would,  In  the  absence  of  the 
consent  of  the  owner,  have  been  guilty  of 
fraud;  bnt  It  would  not  have  been  a  fraud 
ux>on  the  contractor,  who  would  have  been 
In  pari  delicto,  but  upon  the  owner.  The 
evidence  did  not  Justify,  nor  was  there  any 
contention,  that  the  owner  had  consented  to 
that  or  any  other  deviation  from  the  c<m- 
tract  plans  and  specifications.  The  conduct 
of  the  architect  after  knowledge  of  the  par^ 
ticuiar  deviation  from  the  contra<ct  now 
under  consideration  did  not  affect  the  owner. 


Nor  did  It  excuse  the  contractor  fron 
production  of  the  architect's  certif 
There  Is  nothing  In  the  evidence  of  th 
chitect's  knowledge  of  this  particular  c 
tlon  to  mitigate  the  error  In  the  InBtrv 
to  the  Jury  on  the  question  of  fraud.  ^ 
out  «msiderlDg  other  questions  ral» 
shall,  for  the  error  before  pointed  out, 
to  reverae  the  Judgment  below. 


RUNTON  V.  WILKINSON  OADDIS  A 
(Court  of  Errors  and  Appeals  of  New  J« 
March  4,  1895.) 

BaoXBBS*  CoHHUBIOItB— ACCBPTAXGB  OW  < 
TUOT  BT  PrOPOBBP  PVRfmABBR. 

1.  A  broker  employed  to  sell  the  bni 
and  property  of  a  mercantile  corporatioD, 
writing  whereby  his  principal  agreed  to  pa; 
a  commission  of  5  per  cent,  on  the  pHc 
principal  might  agree  to  receive  when  ac 
received,  communicated  to  a  propoeiog  pu: 
er  the  principal's  offer  to  sell  at  a  cmain 
and  on  certain  terms  of  payment.  The  p 
in^  purchaser  cabled  the  principal:  **Acc^ 
half  caeh,  half  debentures.  OoDtract  ma 
The  price  and  terms  thus  described  snbstai 
agreed  with  tho&e  named  in  the  offer.  Hdd 
the  cablegram  did  not  constitute  an  nnqu 
acceptance  of  the  offer,  but  one  qualified  I 
contents  of  the  contract  tho^  said  to 
been  mailed. 

2.  XJpon  receipt  of  the  contract,  it  was 
that  it  did  not  contain  an  agreement  to  poi 
by  the  proposing  purchaser,  but  only  gavi 
an  option  to  pare  base  at  the  price  and 
named.  The  mindpal  thereupon  withdre 
offer.  Bdd,  that  upon  this  evidenoe  then 
nothing  to  submit  to  a  jury,  because  the  t 
bad  not  brought  the  parties  to»rether  in  a 
pleted  contract  of  sale  and  purdiase,  or  pro 
to  bis  principal  a  porcfaaser  able  and  Willi 
boy  at  the  price  and  on  the  terms  find. 

(Syllabus  by  the  Court) 

EliTw  to  supreme  court 

Action  by  Orrin  E.  Runyon  ««ainst  W 
sou  GaddlB  &  Co.  to  recover  commlssloi 
broker.  Defendant  had  Judgment,  and  ] 
tiff  brings  error.  Affirmed. 

Samuel  Kalisdi,  for  plaintiff  In  i 
Henry  Young,  tot  defendant  Id  emH*. 

MAQIB.  J.  The  asdgnments  of  «to 
based  upon  a  single  esmeptioii  taken  b 
ruling  of  tile  trial  Judge  In  granting  a 
salt  after  the  plaintiff  b^low  had  resta 
case.  Runyon,  the  plaintiff  In  error, 
plaintiff  below.  His  action  was  brc 
against  a  business  corporation,  knowi 
Wilkinson  Oaddls  &  Ca,  to  recover  con 
slons  upon  an  employment  as  a  broki 
sell  the  business  and  i)roperty  of  said 
poratlon.  Hte  declaration  contained  c< 
upon  R  written  contract  of  employment 
also  the  common  counts.  At  the  tria 
produced  and  proved  a  writing  execnte 
said  corporation  and  hlmsdt,  whereby, 
reciting  that  the  corporation  had  plwse 
business  in  his  bands  for  sale  to  EimUsh 
ties  seeking  Investmoits  In  this  country 
corporation  agreed,  concerning  sncb  sale 
the  commission  thei'eon,  to  pay  him  a 
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mission  of  5  per  cent  on  the  price  It  might 
agree  to  receive,  when  actually  received  by 
it.  and  he  agreed  to  acc^t  the  commtsslon 
thus  payable.  After  this  proof,  It  Is  obvious 
that  the  contract  furnished  the  sole  ground 
for  recovery  In  the  action.  The  labor  and 
service  whidb  were  proved  were  referable  to 
the  contract,  and  gave  no  right  to  recover 
under  the  common  counts.  Hinds  v.  Henry, 
36  N.  J.  Ijaw,  32&  Therefore,  to  maintain 
bis  case,  Bonyon  must  establish,  by  proof 
sufficient  to  be  submitted  to  a  jury,  that  he 
had  earned  his  commissions  under  the  writ- 
ten contract  relating  thereto.  This  he  could 
only  do  by  effecting  a  sale,  or  at  least  bring- 
ing to  his  principal  a  purchaser  able  and 
willing  to  buy  at  the  price  and  on  the  terms 
fixed  by  It;  for  his  written  employment  left 
bis  employer  free  to  fix  both  the  price  and 
terms  of  the  sale  It  was  desirous  to  make. 

The  contention  bere  Is  that,  when  the  non- 
suit was  granted,  the  evidence  was  sufficient 
to  Justify  a  Jut?  In  finding  that  Runyou  had 
earned  his  commissions  by  bringing  together 
Wilkinson  Gaddis  &  Ck>..  and  one  Sellgsen, 
of  London,  who  did  business  under  the  name 
of  Hopcraft,  Wilson  &  Co.,  and  (to  quote  the 
brief  of  counsel)  "that  a  valid  contract  of 
sale  was  entered  Into  between  them."  If 
such  was  the  case,  the  nonsuit  was  error.  It 
Is  unnecessary  to  state  the  evidence  in  de- 
tail It  will  be  sufficient  to  pr^ent  the  facts 
proved  which  show  the  single  point  on 
wbich  the  case  turns.  Hopcraft,  Wilson  & 
Co.,  on  September  17.  1889,  addressed  a  let- 
ter to  one  Martin,  who  was  working  with 
Ronyon  to  effect  this  sale,  referring  to  the 
business  In  question,  and  proposing  to  take 
the  matter  In  hand  upon  the  following, 
among  other,  lines,  viz.:  Consent  must  be 
given  to  form  an  English  limited  liability 
company;  the  price  of  business,  Including 
plant,  machinery,  buildings,  stock-book  debts, 
and  good  will,  to  be  $1,800,000;  the  capital 
of  the  company  to  be  divided  Into  6  per 
cent,  debentures,  7  per  cent,  preference  shares 
and  (Kdlnary  shares;  and  the  vendor  was  to 
take  the  whole  Issue  of  debentures,  £150,000, 
also  £50,000  of  preference  shares,  and  the 
remainder  of  the  price,  about  £170,000,  In 
cash.  Wilkinson  Qaddls  St  Co.,  on  October 
22,  1888,  wrote  to  Hopcraft,  Wilson  A  Co., 
referring  to  the  <^er  of  the  latter  to  form 
an  English  limited  liability  company,  and 
accepting  the  same,  but  requiring  the  pay- 
ment of  all  the  purchase  price  of  $1,800,- 
000,  except  £150,000  of  debentures,  to  be  in 
cash.  As  the  minds  of  the  parties  did  not 
meet  as  to  the  terms  of  payment  proposed, 
)t  Is  obvious  that  no  completed  contract  arose 
from  these  lettera  But  the  letter  of  Octo- 
ber 22d  was  a  proposition  which,  until  with- 
drawn, Hopcraft,  Wilson  &  Co.  might  ao- 
cepL  Passing  over  various  unimportant 
communications  by  letter  or  cable,  It  appears 
that  on  March  13,  1890,  Hopcraft,  Wilson  St 
Co.  cabled  to  one  Lawrence  (who  was  also 
acting  with  Bonyon)  a  message  which,  m 


Interpreted,  contained  an  offer  of  £850,000 
for  the  business  In  question,  and  a  state- 
ment that  It  was  "the  most"  they  would 
give.  This  message  was  communicated  to 
Wilkinson  Gaddis  &.  Co.,  who  on  March  14, 
1890,  wrote  to  Runyon,  declining  the  ofCer, 
and  notifying  him  that  they  considered  the 
negotiations  at  an  end.  Notwithstanding 
this  termination  of  the  negotiations,  Wilkin- 
son Gaddis  &  Co.,  on  March  15, 1890,  address- 
ed a  letter  to  one  Veit  (who  was  also  inter- 
ested with  Bunyon),  and  they  thereby  re- 
new their  offer  to  sdl  at  the  price  of  f 1,800,- 
000,  but  fix  the  terms  of  payment  as  one- 
half  In  bonds  and  one-half  In  cash,  and  ex- 
pressly state  that  the  renewed  offer  Is  made 
upon  condition  that  It  Is  accepted  and  a 
deposit  made  in  a  New  York  bank  by  April 
15th,  after  which  date  they  absolutely  with- 
drew the  offer.  On  April  11,  1890,  Ht^craft, 
Wilson  &  Co.  cabled  to  Wilkinson  Gaddis  & 
Co.:  "Accept  370;  half  cash,  half  debentures. 
Contract  mailed."  It  is  conceded  that  "370" 
means  £870,000,  which  about  represents  the 
price  named  in  the  letter  of  March  15th.  It 
Is  upon  this  message,  read  In  connection  with 
the  previous  letters,  that  plaintiff  In  ^rror 
now  contends  that  he  ought  to  have  been  per- 
mitted to  go  to  the  jury  upon  the  question 
whether  or  not  a  completed  contract  of  sale 
did  not  arise  therefrom.  But  this  conten- 
tion rests  upon  an  Inadmissible  construction 
of  the  cablegram.  It  was  not  an  nnquall- 
fled  acceptance  of  the  offer  of  sale.  On  the 
contrary.  It  was  qualified  by  the  connection 
of  the  acceptance  with  the  contract  which  ft 
stated  had  been  mailed.  It  was  an  accept- 
ance according  to  the  contents  of  that  coor 
tract.  Such  was  the  construction  given  to 
the  message  by  the  trial  Judge,  and  in  that 
there  was  no  error. 

The  contract  in  question  came  to  Wilkin- 
son Gaddis  &  Go.  on  April  18,  1890.  It  was 
signed  by  Hopcraft,  Wilson  &  Co.;  and  had 
It  contained  the  stipulations  called  for  by 
the  correspondence  between  the  parties,  and 
a  positive  agreement  to  bny.  It  might  well 
be  argued  that  the  broker  had  earned  bis 
commissions.  But,  on  examination.  It  ap- 
pears that  It  differs  In  material  respects 
from  the  propositions  and  offers  of  the  let- 
ters. Nor  does  It  contain  any  agreement  to 
purchase  the  property  In  question.  On  the 
contrary,  there  Is  a  provision  that  Wilkin- 
son Gaddis  &  Co.  shall  sign  It,  and  forward 
It  to  a  London  banker,  with  instructloDs  to 
deliver  It  to  Hopcraft,  Wilson  &  Co.  on  pay- 
ment of  £Z,000  on  account  of  the  purchase 
price;  but,  If  they  neglect  to  pay  that  sum 
within  one  week  after  notice  of  the  arrival 
of  the  agreement,  then  the  agreement  is  to 
be  null  and  void,  and  neither  party  shall 
have  any  claim  upon  the  other  for  eom- 
pensatlon  or  damages.  Tha-e  la  a  further 
provision  that  If  the  £2,000  are  paid,  but 
subsequent  Installments  of  the  purchase  price 
called  for  by  the  contract  should  not  be  paid, 
itxea  that  sum  Is  to  be  retained  as  ^quldated 
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datnagea,  and  the  agreement  Is  to  be  nnll 
and  rold,  and  neither  party  is  to  hare  any 
claim  against  the  other.  Counsel  could  not 
and  did  not  contend  that  this  contract  ex- 
pressed the  terms  on  which  Wilkinson  Gad- 
dia  &  Co.  were  willing  to  sell.  As  the  cable- 
gram accepted  their  terms  according  to  the 
contents  of  the  contract,  which  did  not  con- 
form thereto,  there  was  no  completed  sale. 
Nor  can  It  be  said  that  Hopcraft,  Wilson  & 
Go.  were  willing  to  buy  on  those  terms. 
Their  contract  mailed  was  designed  to  secure 
them  an  option  to  purchase,  and  not  to  bind 
tbem  to  do  so.  This  was  the  view  taken  at 
the  trial,  and  It  properly  led  to  a  nonsuit. 
The  Judgment  should  therefore  be  afflnned. 


DODD  T.  FI3HBB. 
(Court  of  Brrors  and  Anieata  of  New  JvTuer. 
Marcsb  9;  1895.) 

FoBBOLOeOHB  8aLB  —  LlABILTrr  FOR  DBrtCIBROT. 

Fisher  deposited  with  the  solldtor  of  the 
complainant  the  sum  of  fl,000,  to  gat  a  post- 
ponement  of  a  foreclosure  sale  for  90  days,  up- 
<m  the  understanding  that  if  the  property,  when 
•old,  shonld  not  bring  enough  to  pay  the  decree, 
then  enoQgb  of  the  deposit  to  pay  the  deficit 
should  be  retained.  After  the  expiration  of  the 
90  days,  the  property  was  put  up  for  sale,  and 
struck  off  to  a  bidder  who  announced  that  he 
could  not  pay  the  20  per  cent  required  by  one 
of  the  conditionj  of  the  sale.  The  solicitor  for 
the  complainant  advised  the  sheriff  to  let  the  bid 
stand.  The  bidder  turned  out  to  be  irresponsi- 
ble, and,  upon  a  resale,  the  property  brought  a 
less  sum.  Htld,  that  Fishers  right  under  his 
contract  was  to  have  the  property  sold  after  the 
expiration  of  the  90  days,  in  tne  manner  in  which 
jmicial  sales  are  regnlariy  conducted;  that  the 
sheriff  bad  the  right  to  consult  with  the  solicitor 
of  the  complainant  in  respect  to  his  course  of 
conduct  under  the  circumstances;  and  that  the 
solicitor  had  the  right  to  give  his  advice;  and, 
unteas  sudh  advice  was  ^ven  nnder  snch  cir- 
cnmstancea  as  to  indicate  a  disregard  of  Fldi- 
ar's  rights,  the  deposit  of  Fisher  Is  not  disctaai^ 
ged  from  liability  to  make  good  the  deficit 
(Syllabas  by  the  Court) 

Error  to  circuit  court.  Essex  county;  be- 
fore Justice  Depue. 

Action  by  John  W.  Fiaher  against  Harriet 
M.  Dodd.  There  was  Judgmoit  tor  plain- 
tiff, and  defendant  brings  error.  Bereraed. 

V.  W.  Stevens,  for  plaintiff  In  error.  CtAle 
ft  SwATse,  tor  defendant  in  error. 

BBED.  J.  This  cause  was  tried  before  the 
court,  a  imy  having  been  waived.  The  tects 
proved  were  these:  There  was  a  decree  in 
a  suit  in  foreclosure,  held  1^  Harriet  M. 
Dodd  against  Carrie  B.  Ueres  and  others. 
The  sheriff  had  advertised  the  property  of 
Carrie  E.  Meres  to  be  sold  <Hi  October  6, 
1891.  The  sale  was  adjourned  from  time  to 
time  until  December  18, 1801.  On  that  date, 
Fisher,  ft>r  tbe  purpose  of  affording  Meres 
an  opportunity  to  save  the  property,  made 
an  arrangement  for  the  further  postpone* 
ment  of  tbe  sale  for  90  days.  To  secure  the 
complainant,  who  ta^d  tbe  decree  against 


any  loss  that  might  result  to  her  fron 
delay,  Mr.  Fisher  paid  over  to  ber  sol 
Mr.  Dawson,  the  sum  of  |1,000.  The  fc 
ing  receipt  embodies  the  terms  upon  ^ 
the  fl,000  was  paid  to  Mr.  Dawson, 
held  by  him:  "Received  from  John  W. 
er  the  sum  of  one  thousand  dollars,  in 
sideratiou  of  which  I  agree  to  poatpon 
sale  of  pi-emises  in  above  suit  for  tbe 
of  ninety  days  (90)  from  the  date  h< 
unlMS  said  sate  is  ordered  to  be  prevl 
held  by  decree  of  this  court,  with  tbe  v 
standing  that  If,  on  such  a  sale  of  said  i 
Ises,  there  should  not  be  realized  enou 
pay  In  full  the  decree  heretofore  obti 
and  the  costs  in  tbls  cause,  said  one 
sand  dollars,  or  so  much  thereof  as  m: 
required,  is  to  be  applied  to  make  goo 
deficiency  so  arising,  the  balance,  if 
to  be  returned  to  the  s^d  John  W.  F 
it  being  also  understood  and  agreed 
said  one  thousand  dollars  is  to  be  paid 
by  me  to  Robert  T.  D.  Easton,  and  th 
personal  liability  for  said  money  or  i' 
payment  is  looked  for  or  asaamed  oi 
part,  as  I  am  acting  merely  as  the  att 
of  all  the  parties  concerned.  Or  in 
the  said  John  W.  Fisher  should  at  any 
during  said  ninety  days,  or  before  a  sal 
sire  to  purchase  said  mortgage  and  di 
the  said  one  thousand  dollars  Is  to  b 
plied  on  acount  of  tbe  purchase  money  i 
of.  Dated  Newark,  N.  J.,  Dec.  IStb, 
Henry  H.  Dawson,  Atty."  Nothing  was 
during  the  90  days,  and  on  March  15t 
property  was  put  up  and  sold.  It  was  bl 
and  sold  to  Michael  Barrett,  as  the  atti 
of  a  Mr.  Chapin,  for  the  sum  of  $7,450. 
sum  was  sufficient  to  pay  tbe  amount  c 
decree  of  Mrs.  Dodd,  together  with  the 
and  accrued  Interest  up  to  that  time 
of  the  conditions  of  tbe  sale  was  tba 
purchaser  would  be  required  to  pay  2 
cent  of  the  purchase  money  at  the  dc 
tbe  sale,  and  sign  an  acknowledgme 
bis  purchase.  Another  condition  was 
in  case  of  any  person  purchasing  am 
complying  with  the  conditions,  the  pro 
would  be  offered  for  sale  a  second 
and  the  first  purchaser  was  to  reap  no 
fit  therefrom,  and  be  held  answerable  f 
loss  and  expense  occasioned  theteby. 
Barrett  signed  the  conditions,  and, 
asked  for  tbe  deposit  said:  "We  catmo 
it  to-day.  We  have  not  got  the  mo 
The  sheriff  consulted  Mr.  Dawson,  tbe 
plainant'a  solicitor,  who  was  present; 
tbe  solicitor  told  him  to  waive  the  pa;; 
of  the  20  per  cent  Mr.  Barrett's  t^axi 
Chapin,  refused  to  take  the  property, 
another  order  for  sale  was  obtained; 
on  August  23,  1892,  the  property  was  at 
Mrs.  Dodd,  the  complainant  for  16,550. 
Dodd  retained  the  91,000  deposited  by  I 
to  compensate  her  for  the  dlffoenc 
tween  this  sum  and  the  amount  of  tli 
ccee.  Pfsher  sued  to  recover  the  sum  i 
posited,  on  the  ground  that  Mrs.  Do 
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prednded  from  holding  the  depoBft  by  rea- 
son of  the  conduct  of  ber  attorney,  Dawson, 
at  tbe  sale  on  March  15th.  This  condnct 
was  his  assent  that  the  bid  of  Barrett  shoQld 
stand  without  the  deposit  of  tbe  20  per  cent 
This  Ttew  of  the  effect  of  Dawson's  conduct 
was  recognized  by  the  trial  court,  and  Fish- 
er waa  permitted  to  recover  the  amount  of 
the  deposit. 

Flshw  may  be  regardrd  aa  surety  to  the 
extent  of  the  deposit  that  the  property,  In 
case  of  a  delay  for  his  benefit  for  the  pre- 
scribed period,  wonid  bring  enough  to  pay 
the  decree  of  the  complainant  But  the  duty 
of  the  complainant  towards  Fisher  sprung 
out  of  the  contract  contained  In  the  receipt. 
His  express  obligation  was  to  delay  the  sale 
so  far  aa  he  should  be  able  to  postpone  it  for 
the  period  of  90  days.  After  the  termina- 
tion of  that  period,  a  duty  was  Implied  to 
proceed  in  tbe  ordinary  way  to  luiTe  the  pri- 
mary fund  applied  to  the  payment  of  his  de- 
cree. At  least,  this  duty  would  arise  after 
notice  from  Flshw  that  he  deshred  the  com- 
plainant to  80  proceed.  There  was  nothing 
in  tbe  contract  which  changed  In  any  way 
the  manner  in  which  the  complainant  should 
proceed  after  tbe  aplration  of  the  period 
of  deli^  for  which  Fisher  bargained.  The 
maeblneiy  for  sening  the  property  was  to 
be  again  put  in  motion,  and  if  Uie  aal^  when 
made,  waa  accomplished  in  the  same  man- 
ner aa  ordinary  Judicial  saleB  are  required 
to  be  condncted.  FIslier  bad  no  ground  for 
complaint 

In  conducting  a  sale  of  this  Und,  the 
ofBcer  is  bound  to  pursue  the  statutory  re- 
qotremoits  prescrlbii^  his  duty.  He  la  also 
amuiable  to  tbe  orders  of  the  court  whose 
decree  he  is  executing,  whether  those  orders 
are  conteined  in  tbe  decree  Its^,  or  are 
made  during  the  progress  of  the  canae. 
Adde  from  such  atatnttar  or  Ju^dal  direo- 
HooB,  the  officer  Is  necessarily  bnrested  with 
a  considerable  degree  of  discretion  In  respect 
to  the  time  and  manner  of  executing  his 
writ  This  discretion  Is  essential  to  prevent 
sacrifices  of  property.  Adjoummoits  are, 
as  a  rule,  discretUHuiry  with  the  aberlff. 
SkUlman  v.  Holcomb,  12  N.  J,  Eq.  131;  Mor- 
ris T.  Woodward,  25  N.  J.  Bq.  82.  For  bad 
taith,  or  a  clear  abnse  of  this  discretion, 
tbe  ofRcer  may  probably  be  held  responsi- 
ble. Hoagland  v.  Todd.  37  N.  J.  Iaw.  644. 
But  tbe  dlscreUonary  power  of  an  officw  Is 
not  limited  to  the  propriety  of  mairing  ad- 
jonrmuoits.  In  carrying  on  a  sale,  compli- 
catiuiB  nuy  arise  which  wHl  call  for  the 
Judgment  of  the  offica-  as  to  tbe  course  of 
conduct  which  bad  best  be  Wtea  to  subserve 
the  interests  ot  tbe  parties  biterested  In  the 
resDlt  ot  the  sale.  If  a  pDrehaser  fails  to 
comply  with  the  conditions  of  a  sale,  It  Is 
<Vtlonal  with  the  idierifl  either  to  make  a 
resale  or  to  uecute  the  first  sale.  Woodhnll 

Neafle,  2  N.  J.  Eq.  409.  If  a  purchaser  re- 
fuses to  make  good  his  bid,  the  officer  may 
reopsD  tbe  sal^  and  s^  for  a  less  price; 


and  such  sale  win  not  be  set  aside,  although 
the  first  purchaser  afterwards  offers  to  com- 
plete his  purchase.  Judson  t.  O'CkmneU 
(Sup.)  14  N.  Y.  Supp.  92.  The  sheriff  is  not 
bound  to  accept  the  bid  of  an  iusofflcient 
purcliaser.  Den  v.  Zellers,  7  N.  J.  Law,  153. 
In  exercising  the  discretion  with  which  an 
officer  is  invested,  it  entirely  proper  for 
bim  to  consult  those  for  whose  advantage 
he  holds  his  writ  It  may  be  not  only  proper, 
but  his  duty  in  some  instances,  to  consult 
primarily  the  i>arty  or  attorney  who  sued 
out  the  writ;  but  he  may  take  the  counsel 
of  any  party  who  Is  Interested  In  the  fruits 
of  the  sale.  He  may  take  the  sentiments 
of  any  or  all  such  posons  into  conalderatioa 
in  making  up  his  judgment  In  respect  to  the 
proper  course  to  pursue. 

Now,  the  complainant  was,  notwithstand- 
ing the  deposit  of  Fisher,  still  interested  in 
securing  a  good  sale  of  the  property.  She 
waa  comp^ed  to  buy  In  the  pn^er^  at  the 
last  sale,  to  save  taw  decree,  although  she 
was  secured  by  the  deposit  Mr.  Dawson,  as 
her  solicitor,  bad  the  right  to  advise  the  sher- 
iff; and  80  long  as  he  was  counseling  in 
good  faith,  and  his  conduct  did  not  indicate 
a  disregard  for  Fishes  righte.  he  was  act- 
Ing  within  the  line  of  his  duty  towards  his 
client  If  he  had  released  the  security  which 
he  held,  or  had  directed  tbe  sheriff  to  do 
so;  If,  after  the  Ud  had  bewi  made  In  con- 
forml^  with  all  the  conditions  of  the  sale* 
he  had  ordwed  the  sheriff  to  discharge  tbe 
contract,  if  that  were  possible  (Shann  r. 
Jones,  19  N.  J.  Eq.  254),— a  different  question 
would  have  arisen.  What  happened  was 
this:  Barrett  had  bid  and  signed  tbe  con- 
ditions. He  then  annonnoed  that  ha  did  not 
have  tbe  20  per  c«it  to  pay  down.  His  an- 
nouncemoat  of  that  fact  seems  to  have  been 
positlTe  and  definitive.  The  predlcamoit 
which  titen  confronted  the  sheriff  was 
whether  he  should  allow  tbe  bid  to  stand, 
although  no  deposit  bad  been  made^  or 
whether  he  should  reopen  the  sale^  with  an 
absolute  certainty  of  a  leas  bid.  I  say  an 
ab8<dute  certainty  of  a  less  bid.  tw  Barrett 
was  the  behest  and  tad  the  Mily*  bid- 
der. Tbe  shwiff  consulted  Mr.  Dawson,  and 
Mr.  Dawson  advised  that  the  bid  should  be 
permitted  to  stand.  Barrett,  a  roputable 
lawyer,  had  assured  them  of  the  respMisi- 
blUty  of  his  principal,  Ohapln,  tor  whom  he 
was  bidding.  Now,  because  It  hanraned  that 
the  bid  turned  out  to  be  unenforceable,  be- 
cause of  Ohapln's  irresponsibility,  that  fact 
cannot  affect  tbe  questl<m  ot  Dawson's  good 
faith  at  the  time  he  gave  his  coanseL  His 
conduct  must  be  regarded  in  ^ew  of  bis 
informatitu  and  «ivlronm«it  at  the  time; 
and  unless  wboi  so  regarded.  It  exhibits 
bad  faith  towards  Fisher,  or  a  disregard  of 
Fisher's  rights,  there  was  no  breach  of  duty 
towards  tbe  lattw.  The  rule  adopted  npcm 
the  trial  waa  more  stringent  than  thla,  and 
therefore  tbe  Judgment  should  be  reversed, 
and  a  venire  de  novo  awarded. 
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MILLER  T.  TEETER. 
(Oonrt  of  Chancery  of  New  Jeney.    Hardi  18, 
1895.) 

Limitation  of  Actions — AaKNowLESOMCNT. 

1.  A  regneflt  by  the  mortgagor  to  a  third 
person  to  write  to  the  morteagee  concemins  a 
mortgage  which  he  holds  against  the  fann  of  the 
mortgagor,  saying  that  he  had  made  arrnnge- 
mentfl  to  pay  it  off,  and  telling  him  to  produce 
It  in  person,  or  to  send  it  to  some  friend,  and  in 
that  case  he  wonld  remit  by  check,  ir  such  an 
acknowledgment  aa  to  prevent  the  operation  of 
the  stHtnte  of  limitations. 

2.  An  acknowledgment  of  a  liability  made 
to  a  third  person,  with  the  understanding  that 
such  acknowledgment  should  be  conveyed  to  the 
creditor,  will  be  as  binding  upon  the  debtor  aa  if 
it  were  made  to  the  creditor  directly. 

(Syllabns  by  the  Court) 

Bill  by  Andrew  Miller  ai^iDSt  Isaac  Teeter 
to  foreclose  a  mortgage.  Decree  for  com- 
plainant 

Qeo.  A.  Angle,  for  complalnaat.  Geo.  M. 
Shlpman,  for  defendant 

BIRD,  V.  O.  This  bill  is  for  the  foreclosnre 
of  a  mortgage.  The  answer  sets  up  the  bar 
of  the  statute  of  Ilmitatloita.  After  no  little 
hesitation,  I  have  come  to  the  conclnslon  that 
this  defense  has  been  overcome.  The  evi- 
dence whlcfa  clearly  sapports  this  Tlew  is  the 
acknowledgmoit  of  the  debt  by  the  defend- 
ant to  a  third  person,  about  seven  years  be- 
fore  the  statute  would  begin  to  run,  in  a  re- 
quest that  such  third  person  communicate 
with  the  creditor.  What  be  said  and  what 
he  requested  will  appear  by  the  communica- 
tion following,  which  was  mailed  to  the  cred- 
ited. Teeter,  the  debtor,  was  visiting  such 
third  person,  whose  name  was  l^tman;  and 
on  such  visit  he  requested  Tltman  to  write 
to  Hiller,  the  creditor,  concerning  the  mort- 
gage^ which  request  Titman  complied  with 
the  next  day.  AmcHig  other  things  he  said: 
"He  preferring  to  Teeter]  wishes  me  to  write 
to  you  concerning  that  mortgage  yim  bold 
against  his  farm.  He  has  made  arrange- 
ments  to  pay  it  off.  He  would  like  you  to 
bring  It  out,  if  It  is  possible  tor  yon  to  come; 
and.  If  yon  cannot  come,  you  can  send  It  to 
some  responsible  man,  and  let  him  send  you 
a  cheek  for  the  money."  In  Murray  v.  Cos- 
ter, 20  Johns.  576,  It  appears  that  counsel 
for  the  defendant  wrote  to  the  complainant, 
pursuant  to  InstructionB,  that  they  would  pay 
the  claim  without  interest,  In  order  to  avoid 
litigation,  reserving  the  right  to  plead  the 
statute  of  limitations;  and  the  court  held 
this  a  sufficient  acknowledgment  to  take  the 
case  out  of  the  statute.  I  tbink  that  where 
such  acknowledgment  Is  made  to  a  third  per- 
son, with  the  express  directions  or  clear  in- 
tention upon  the  part  of  the  debtor  that  such 
acknowledgment  should  be  communicated  to 
the  creditor,  the  statutory  bar  will  not  avail 
the  debtor.  Although  there  are  many  au- 
thorities which  hold  that  an  acknowledg- 
ment of  the  debt  to  a  stranger  will  prevent 
the  intervention  of  the  statute  by  the  debtor. 


there  are  a  large  number  to  the  corn 
yet  I  think,  wherever  the  question  has 
ccmsldered,  when  the  purpose  of  the  cl 
In  making  the  acknowledgment  to  a  i 
ger  was  that  it  should  be  commnnlcati 
the  latter  to  the  credits,  the  creditor  m 
ly  upon  It  Parker  v.  Uemington,  15 
300,  3  Atl.  590;  Wakeman  v.  Sherman, 
T.  85,  &2;  In  re  Kendrlck,  107  N.  Y.  1( 
N.  E.  764.  In  De  Freest  v.  Warner,  96 
217,  It  Is  declared  (page  221):  "Where  tl 
knowledgment  Is  to  a  stranger,  and  I 
pears  that  It  was  the  Intention  that  tl 
knowledgment  made  to  him  should  be 
muuicated  to  and  influea(»  the  creditor 
Just  aa  effectual  to  defeat  the  statute  o 
Itations  as  If  It  had  been  made  direci 
the  creditor  or  bis  anthorlzed  agent" 

There  are  other  facts  and  drcumstani 
the  case,  but  less  decisive,  and  therel 
will  not  dwell  upon  them.  The  com 
ant,  on  the  15th  day  of  January,  188 
dorsed  (20  upon  the  bond  secured  bs 
mortgage  as  a  payment  The  defendai 
nies  having  made  any  payment  at  that 
He  says  that  $20  was  i>ald  to  the  com 
ant  about  tiiat  Ume  by  his  wife,  but  tl 
was  for  a  wholly  different  purpose.  In 
the  defendant's  wife  and  another  person 
was  present  at  the  time,  and  heard  th( 
rersation,  sustalu  the  defendant  But 
the  complaloant  baa  seen  fit  voluntari 
make  such  a  credit,  whether  It  was  done 
the  view  of  preventing  the  operation  c 
statute  of  limitations  or  not,  I  think  th 
ought  to  be  held  accountable  therefw. 

I  will  advise  that  the  complainaat  i 
titled  to  the  amoniit  doe  apoa  Us  morl 
with  costs. 

Principal  on  mortgage.   $6 

Interest  6  years,  8  months  20  days. .  2 

Cash  paid  November  1, 
1868  9100  00 

Interest,  8  years,  2  months, 
7  days.   19  12 

Gash  iMid  January  7*  1872. .   COO  00  6 

Interest  on  (293.08  to  March  20.  18DS. 
being  23  years,  2  months,  12  days. .  4 

1889,  January  16th.  By 
cash    120  00 

Interest  for  13  years,  2 
months,  8  days   16  64 


BRINDLET  v.  LAWTON. 

(Court  of  Chancery  of  New  Jersey.  Mart 
1886.) 

EQCITT— R£801SB)ON  OV  IMMORAL  ColTTaj 

A  bill  which  rests  on  the  mllegatioi 
the  complainant's  intestate  gave  &  certi 
of  Btock  to  the  defendant  In  consideration  fi 
living  thereafter  in  illicit  relations  with 
and  which  prays  for  a  snirender  of  and 
tiflcatek  will  be  stricken  out  on  motimu  be 
It  shows  that  the  ccKitract  was  illegal  an 
Doial. 
(Syllabus  by  the  Court) 
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Bin  by  Jamw  Brlndley.  administrator, 
a^ralnst  Fanny  Lawton,  to  recover  certain 
Bhares  ot  corporate  Bto<^  Heard  on  motion 
to  strike  out  portlona  of  the  bill  as  scanda- 
lous and  lm[>ertlnent  Motion  granted. 

W.  D.  Holt,  tor  the  motion.  Bdwln  B. 
WaUcer  ud  G.  D.  W.  Troom,  <HNi>OMd. 

BIRD,  y.  O.  The  complainant  shows  tbat 
he  la  the  administrator  of  John  Brindley, 
deceased;  that  the  decedent  left  a  widow 
and  three  children  him  surviving;  that  at 
tb»  lime  of  his  death  he  actually  lived  and 
cohabited  with  the  defendant,  Fanny  Law- 
ton;  that  the  decedent  was.  at  the  time  of 
hiB  death,  mtltled  to  the  jKMsessIon  and  was 
the  owner  of  a  certiflcate  of  stock  of  a  cer^ 
tain  pottery,  which  certiflcate  represented 
20  shares  of  the  stock  of  paid  company,  of 
the  par  Talne  of  |100  pa  Share;  that  said 
certificate  was  afterwards  ascwtalned  to  be 
In  the  possession  of  the  defendant,  Fanny 
lAwton;  and  that,  when  the  possession 
thereof  was  demanded  of  bw  by  the  com- 
plainant, she  refused  to  surrender  the  same, 
and  claimed  that  It  bad  been  given  to  her 
by  the  said  John  Brindley,  deceased,  in  hia 
lifetlm&  The  bill  then  charges  "that,  even 
if  tbe  pretense  so  last  as  aforesaid  made  of 
the  said  Fanny  Lawton  be  true,  neTertheless 
tbe  said  gift  of  stock  by  your  orator's  said 
fatber  to  tbe  said  Fanny  Lawton  Is  abso- 
lutely null  and  void,  as  being  against  pub- 
lic policy  and  good  morals,  because  your 
orator's  said  fatber  gave  the  said  stock.  If 
at  all,  to  the  said  Fanny  Lawton,  as  an  In- 
ducement to  and  consideration  for  her  iirlng 
with  him  thereafter  in  a  state  of  adultery, 
and  tbat  tbe  said  Fanny  Lawton,  in  consld- 
eration  thereof,  thereafter  did  live  with  your 
orator's  said  father  In  open  adultery,  and 
was  so  living  with  him  at  the  time  of  hia 
death."  The  motion  Is  to  strike  this  out 
because  It  Is  Impertinent  snd  scandalous. 
Since  this  Is  tbe  foundation  of  the  com- 
plaint, tbe  whole  structure  must  stand  or  fall 
with  it  The  allegation  is  that  the  certif- 
icate was  given  to  her  npon  consideration 
of  her  snbmlssion  to  him  in  committing  the 
crime  of  adultery.  The  gift  Is  alleged  to 
have  been  made  before  the  offense  against 
the  law  and  good  morals  was  committed. 
Can  a  court  of  equity  grant  relief  in  such 
case  by  compelling  tbe  donee  to  surrender 
tbe  possesion  of  the  thing  given  as  com- 
pensation for  ber  part  In  the  offense?  Prof. 
Pomeroy,  In  speaking  of  contracts  that  are 
void  or  voidable  because  of  their  Illegal  or 
Immoral  character,  says:  "Among  the  most 
Important  and  familiar  llltiatrations  are  tbe 
foUowtng:  Oontracts  based  npon  the  con- 
sideration, either  past  or  future,  of  Illicit 
sexual  Intercourse,  or  stipulating  for  such 
future  Intercourse,  or  In  any  manner  pro- 
moting o  famishing  opjiortanltles  tot  un- 


lawful cohabitation  or  prostitution.**  2  Pom. 
Cent  1  936;  1  Utory,  Bq.  Jnr.  S  296.  Tbat 
the  contract  Resented  by  the  bill  was  il- 
legal and  Immoral  Is  so  declared  in  tbe  bill 
Itself,  wni  tbe  court  aid  either  party  in 
asking  for  •  rescis^n?  Tbe  answer  to 
this  was  In  the  negative  in  the  case  of  SlU- 
cott  V.  Chamberlln,  38  N.  J.  Eq.  604.  In 
tbat  case,  In  order  to  induce  the  resignation 
of  an  ececutor,  be  was  offered  (10,000.  Aft- 
er the  payment  of  (6,000  in  cash  and  the 
assignment  of  a  bond  and  mortgage  for 
(1.300,  a  promlssoiy  note  was  given  for  the 
remaining  (6,000;  Aft«r  the  payment  of  (2.- 
500  on  this  note,  an  action  at  law  was  be- 
gun for  the  recovery  of  the  amount  due 
thereon.  A  bill  was  then  filed  in  this  court, 
presenting  the  whole  transaction,  and  ask- 
ing that  the  action  at  law  be  enjoined.  The 
bill  was  dismissed  by  the  chancellor.  An 
appeal  was  taken.  In  delivering  the  opin- 
ion of  tbe  coui-t  of  errors,  Mr.  Justice  Par- 
ker used  the  following  language:  "There  is 
no  doubt  that  Mrs.  Bllicott  could  have  suc- 
cessfully resisted  payment  of  any  part  of 
the  money  she  agreed  to  give  Mr.  Chamber- 
lln for  the  renunciation  of  his  executorship, 
had  she  Interposed  defense;  but  she  chose 
voluntarily  to  pay  the  greater  part  of  the 
money,  and  she  cannot  now  recover  what 
she  has  paid.  She  was  a  participant  in  an 
illegal  contract  for  the  purpose  (as  the  evi 
dence  shows)  of  obtaining  for  herself  the 
administration  of  the  estate.  If  a  contract 
be  illegal  as  against  public  policy.  Its  In- 
validl^  will  be  a  defense  while  It  remains 
unexecuted.  If  the  Illegal  contract  be  In 
part  performed,  and  money  has  been  paid 
in  pursuance  of  it,  no  action  will  lie  to 
recover  tbe  money  back.  Smith,  Cont  209. 
The  law  will  not  assist  either  party  to  an 
Ulegal  contract,  and,  the  parties  being  In 
pari  delicto,  it  will  leave  them  where  it  finds 
them.  If  the  contract  be  still  executory,  it 
will  not  enforce  It;  and,  If  already  executed, 
it  wUl  not  restore  the  price  paid  nor  the 
property  delivered.  Setter  v.  Alvey,  15  Kam 
157.  Mrs.  BUlcott  cannot,  therefore,  com- 
pel the  payment  of  the  money  she  gave  Mr. 
Chamberlln  on  the  agreement  or  on  the  note, 
nor  can  she  compel  the  assignment  to  her  of 
the  Yanger  bond  and  mortgage,  as  prayed 
for  in  her  bill.  To  that  extent  the  con- 
tract has  been  executed.  But  she  can  re- 
sist the  payment  of  the  balance  of  tbe  note, 
for  which  suit  has  been  brought  Her  de- 
fense to  tbe  note  can,  however,  be  made  in 
a  court  of  law,  and  therefore  the  suit  In  tbe 
circuit  court,  already  commenced,  should  not 
be  joined.  The  bill  was  properly  dis- 
missed by  the  chancellor  without  costs. 
Johns  V.  Norrls,  27  N.  J.  Eq.  485;  Slocum  v. 
Wooley.  43  N.  J.  Elq.  461,  11  Atl.  264.  With 
these  cases  before  me,  It  is  needless  that  1 
should  go  further.  Tbe  motion  to  strike  out 
most  prevail,  with  costs. 
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DALY  T.  ELY.    GNECCO  t.  GENTELLB. 
Ex  parte  LEHLBACH,  Sheriff.  Ex 
parte  SKINNER,  Special  Master. 
<Court  of  Chancery  of  New  Jeraey.    March  16, 
1S95.) 

CoftTS  — Sals  on  Execution  —  Dwbdesbmbkts— 
Lbq&l  Advbbtibiko— Shebiff's  Fees. 

1.  The  act  of  April  14.  1801  (P.  L.  p.  416), 
does  not  have  the  effect  of  repealing  the  act  of 
March  20,  18S7  (P.  L.  p.  381;  Rerieion,  p.  412), 
as  amended  br  the  act  of  March  6,  1863  (P.  L. 
p.  ISO;  Revision,  p.  413),  or  of  altering  the  rate 
of  charges  for  publication  of  l^al  notices  estab- 
lished by  that  act,  unless  a  speoal  contract  be 
made  in  that  behalf. 

2.  A  special  master  of  this  court  is  not  one 
of  the  persons  designated  In  the  act  of  April  14, 
1891,  and  is  not  thereby  aathorized  to  pay  the 
rates  of  diarges  for  advertisements  therein 
named. 

3.  Query,  is  a  sheriff  authorised  by  that  act 
to  agree  to  pay  those  rate*  on  an  execution  is- 
■ned  out  of  this  court? 

4.  A  sheriff  who  la  good  faith  makes  an  ad- 
Tertisement  of  property  under  execution,  and  is 
prevented  from  attending  the  sale  thereunder  by 
the  payment  of  the  debt  before  the  day  of  sale, 
is,  neTrartheleas,  entitled  to  the  fee  allowed  by 
the  statute  for  adTertising  tiie  property  for  sale. 

(Syllabns  by  the  Court.) 

Two  bills,  one  by  WlUium  D.  Daly  agBlDBt 
Addison  Ely,  and  anottier  by  Orobatto  Ouec- 
eo  against  Mary  GmteUa  Heard  on  motion 
to  fix  cffitaln  fees. 

Addison  Ely,  In  pra  per.  S.  A.  Besson,  for 
special  mas^.  Oortlandt  PariEW,  tot  re- 
qmndent. 

PITNEY,  V.  0.  The  dispute  oommon  to 
both  cases  la  as  to  the  amount  of  fees  for 
publishing  advertisements  of  sale  to  be  al- 
lowed to  the  newspaper  publishing  the  same. 
Another  dispute,  In  the  one  case,  is  aa  to  the 
amount  of  execution  fees  a  sheriff  Is  entitled 
to  charge  upon  an  ordinary  IL  f a.  do  bon.  et 
ter.  issued  out  of  this  court 

First,  with  regard  to  the  fees  for  advertis- 
ing: The  statute  of  March  20,  1857  (P.  L. 
p.  381;  Revision,  p.  412),  entitled  "An  act  to 
regulate  and  establish  a  uniform  rate  of 
chargea  for  legal  advertising  In  New  Jersey," 
fixed  the  lawful  charge  as  follows:  "The 
price  for  publishing  any  legal  notice,  sherUTs 
sale  or  any  order,  citation,  summons  or  any 
other  proceeding  or  advertisement  required 
by  law  to  be  published  in  any  newspaper 
shall  be  forty  cents  per  ft^o  (one  hundred 
words)  for  the  first  Insertion,  and  twenty 
cents  per  folio  for  each  subsequent  Insertion 
after  the  first"  By  a  supplement  to  this  act 
passed  March  6, 1863  (P.  L.  p.  180;  RerlBlon, 
p.  413),  this  rate  was  increased  to  60  cents 
per  folio  for  the  first  Insertion,  and  30  cents 
per  folio  for  each  sabsequent  insertion.  And 
80  the  law  stands  at  this  time.  By  the  act 
of  April  9,  1875  (P.  L.  p.  89;  Revision,  p. 
1049),  one  of  the  two  newspapers  in  which 
sales  of  land  are  advertised  is  required  to  be 
printed  and  published  at  the  county  seat  By 
the  act  of  April  14,  1891  (P.  L.  p.  416),  enti- 
tled "An  act  to  regulate  the  price  of  1^1 


advertising,"  It  was  enacted  "that  It  al 
lawful  for  all  officers  and  boards  e 
county  or  municipality  of  this  state  i 
for  official  advertising  In  the  dally  d< 
pers  published  In  cities  of  the  first  an 
ond  class  at  the  rate  of  ten  ceats  per  U 
the  first  Insertion,  and  five  cents  per  U 
each  subsequent  Insertion,  and  no  i 
The  second  section  contains  a  repeals 
previous  conflicting  acta. 

The  advertising  by  the  sheriff  and  i 
master  in  these  cases  was  made  In  n( 
pers  of  the  character  designated  by  tl 
of  1891;  and  the  question  la  whether 
newspapers  are  entltied  of  right,  and 
absence  of  special  contract,  to  chart 
rates  named  In  the  act  of  April  14,  1£ 
are  confined  to  those  fixed  by  the  i 
March,  1857,  as  amended  by  the  act  o 
(Revision,  pp.  412,  413).  It  Is  to  be  ob 
that  this  act  of  1891  does  not  purport 
a  supplem^t  to  the  original  act  upo 
subject  above  cited,  which  contains  i 
eral,  comprehensive,  and  peremptory  i 
tion  of  the  whole  field  of  legal  adver 
and  yet  It  is  entltied  "An  act  to  regula 
price  of  legal  advertising,"  and  from  th! 
one  would  expect  an  equally  compreh 
treatment  of  the  subject  But,  wh< 
come  to  the  actual  enactment  we  find, 
first  place,  that  it  deals  with  a  limited 
of  advertisers,  and  not  with  all  legal 
tlsements;  and,  hi  the  second  places  It 
only  with  a  limited  class  of  newspaper 
dally  newspapers  published  In  dtiea  i 
first  and  second  class,  leaving  the  wide 
of  publication  quite  untouched.  It  sec 
me  that  such  an  act  can  in  no  sec 
termed  "An  act  to  regulate  the  price  o] 
advertising."  In  the  next  place,  it  is 
observed  that  It  does  not  fix  the  rate 
the  newapapw  Is  entitied  to  charge  i 
sense  In  which  that  la  done  by  the  g 
act  above  dted,  but  fixes  a  limit  b 
which  the  particular  officer  or  board  p 
Ing  the  advertisement  may  not  go  In  n 
payment  It  does  not  say  that  such  ■■ 
officer  or  board  shall  pay  so  mufih,  a 
more;  or  that  such  newspaper  shall  b« 
tied  to  charge  so  much,  and  no  more 
simply  that  It  shall  be  lawful  to  pay  so 
and  no  more.  The  natural  force  of  thl 
guage  Is  to  confine  and  limit  the  pov 
contract  of  the  persons  named,  and  not 
the  amount  which  the  newspaper  may  c 
In  the  absence  of  contract  I  am  una 
construe  It  as  Interfering  with  or  rep 
the  act  of  1863,  except  to  the  extern 
stated.  The  original  act  In  my  Jndj 
stands  as  prima  facie  measure  of  prlc 
payment,  in  the  absence  of  contract 

But  the  further  point  was  taken  tha 
ther  the  sheriff  nor  the  special  master  is 
In  the  class  to  whom  the  power  of  Inci 
payment  is  given;  and  that  If  the  shei 
properly  classed  as  an  officer  of  the  <x 
still,  in  procuring  this  advertisement  hi 
not  acting  as  such,  but  was  acting  as  tb 
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cial  officer  of  the  court  of  chancery;  and  that 
the  true  constmctlon  of  the  act  of  1S91  Is  that 
the  advertisement  for  which  the  officer  Is  au- 
thorized to  pay  the  price  therein  named  mnst 
be  an  advertisement  by  or  on  behalf  of  the 
county  or  muaiclpallty  of  which  he  Is  an  offi- 
cer, and  does  not  apply  to  an  advertisement 
made  by  the  sheriff  when  acting  as  the  officer 
of  the  court  of  chancery.  I  am  inclined  to 
think  that  this  point  is  well  taken.  The  court 
of  chancery  is  not  obliged  by  law  to  send  Its 
process  to  any  particular  officer.  It  may 
send  It  to  one  of  Its  own  officers,  as  a  special 
master,  or  to  a  person  specially  appointed; 
and,  when  a  process  is  sent  to  a  sheriff,  he 
does  not  execute  It  by  virtue  of  his  office  as 
sheriff  of  the  county,  but  as  an  officer  of  the 
court  of  chancery.  The  advertisement  is  not 
made  by  or  on  behalf  of  the  county  or  any 
municipality.  The  result  of  adopting  this 
view  would  be  that  advertisements  of  sale  or- 
dered by  the  court  of  chancery,  or  of  land 
taken  by  process  Issued  out  of  the  court  of 
chancery,  are  not  such  advertisements  as  are 
referred  to  and  covered  by  the  act  of  1801. 

The  point  Just  dealt  with  Is  undoubtedly 
good  80  far  as  relates  to  the  special  master. 
He  is  not  an  officer  of  any  county  or  munici- 
pality of  this  stale.  But,  whether  I  am  right 
or  not  with  regard  to  the  view  above  sug- 
gested as  to  the  relation  of  the  sheriff  to  tliis 
court,  the  result  Is  the  same  for  another  rea- 
son. There  is  In  this  case  no  proof  of  any 
express  contract  between  either  of  the  parties 
and  the  proprietor  of  the  newspaper.  In  the 
case  of  the  special  master,  he  had  no  right  ox 
power  to  make  any  such  contract,  and  his 
limit  In  that  respect  was  presumably  known 
to  the  prc^rletor  of  the  newspaper  who  pub- 
lished his  advertisement  If,  therefore,  the 
proprietor  expected  to  charge  at  a  higher  rate 
than  that  fixed  by  the  act  of  1863,  he  should 
have  so  stated  to  the  master  before  inserting 
the  advertisement,  and  have  stipulated  for 
such  payment.  In  the  absence  of  such  stipu- 
lation, be  must  be  presumed  to  have  been  sat- 
isfied with  compensation  at  the  rate  fixed 
In  the  act  of  1863,  and  can  be  allowed  and 
paid  no  more  by  the  master.  I  am  of  the 
opinion  that  the  sam«  consideraUon  appU^  to 
the  case  of  the  sheriff.  There  Is  no  proof  l>e- 
fore  me  that  anything  was  said  between  the 
^eriff  and  the  proprietor  of  the  newspaper  in 
Essex  conntT  as  to  the  price  which  should  be 
charged  in  this  case;  and.  In  the  absence  of 
such  stipulation,  the  presamptlon  Is  that  the 
rate  fixed  by  tbe  set  ctf  1863  applies,  and  the 
charge  for  ftdvratlslng  In  the  shetilTa  case 
must  be  reduced  accordingly. 

The  other  question  raised  Is  as  to  certain 
ezecntioa  fees  charged  by  the  sheriff,  viz.  ad- 
vertidng  the  property  fbr  sale,— fasa  This 
item  Is  based  upon  the  provision  In  the  statute 
legidatlng  fees  (Revision,  p.  405),  as  follows: 
"Adrerttateg  the  property  for  sale,  provided 
the  sheriff  or  deputy  sheriff  shall  attend  in 
purmance  of  the  advertlaement,  f3.50."  The 
pn^ierty  In  this  case  was  duly  and  fully  ad- 


vertised for  sale,  but,  as  soon  as  the  defend- 
ant heard  of  the  advertisement,  he  appeared 
at  the  sheriff's  office,  and  paid  the  execution, 
thereby  stopping  the  sale;  and  he  now  con- 
tends that,  although  the  sheriff  has  done  all 
the  work  required  by  the  statute  to  be  done 
Id  the  way  of  advertising  In  order  to  earn  the 
fee  of  13.50,  he  Is  yet  not  entitled  to  receive 
It,  unless,  In  point  of  fact,  he  does  actually 
attend  In  person  or  by  deputy  la  pursuance  of 
the  advertisement  I  do  not  think  ibat  con- 
struction Is  the  proper  and  fair  one.  The 
proviso  was  intended  to  prevent  the  sheriff 
from  charging  the  fee  where  be  advertises, 
and  then  of  his  own  accord  voluntarily  aban- 
dons, the  sale,  and  pays  no  attention  to  It  It 
ought  not  to  be  construed  as  giving  the  de- 
fendant the  power  to  permit  the  sheriff  to  In- 
cur the  labor  and  trouble  of  advertising,  and 
then  come  In  and  pay  the  debt,  and  thereby 
prevent  the  sheriff  from  receiving  the  fee 
given  by  statute.  Such  construction  ought 
not  to  be  adopted  unless  It  Is  unavoidable.  1 
think  the  sheriff  is  entitled  to  that  fee. 

The  result  Is  that  the  charge  for  advertise- 
ment In  each  case  mnst  be  cut  down  to  60 
ceiUs  per  folio  for  the  first  Insertion,  and  80 
cents  per  fiillo  tm  eatA  rabMansnt  Inaertiom. 


KUSBB  et  aL  V.  WBIOHT. 

(Gonrt  of  Errors  and  Ajvesla  of  New  Jersegr. 
March  188&0 

OOBPORATS  UOBTOAOS— yUiTDirr  — ATTAOK  BT 
RSOBIVSM. 

1.  The  Ott  &  Brewer  Company  was  Incor- 
porated under  the  laws  of  tiiis  state  with  three 
directors.  Our  statute  provides  that  to  trans- 
act baalneBs  th»e  must  be  at  least  three  direct- 
ors elected,  and  that,  when  a  director  ceases  to 
be  a  stockholder,  he  sball  also  cease  to  be  a  di- 
rector. Bell,  one  of  the  directors,  made  an  as- 
slgnment  for  the  benefit  of  creditors,  after  which 
the  other  two  olrectora  executed  chattel  mort- 
gages to  three  of  the  appellants,  who  loaned 
money  to  the  corporation  at  the  same  time,  and 
took  the  mortgages  without  notice  that  Bell  had 
ceased  to  be  a  stockholder.  BtJd  that,  as  to 
third  parties  dealing  in  good  faith  with  the  com- 
paiur,  without  notice  of  any  Infirmity  in  the  title 
of  Bell  as  a  dlrecbw,  ha  must  be  regarded  as  a 
director  de  &cto,  and  thus  the  company  had, 
when  the  security  was  given,  three  directors,  as 
required  by  law. 

2.  The  fact  that  no  notice  was  given  to  Bell 
of  the  meeting  of  directors  at  which  the  mort- 
gage was  authorised  to  be  executed  does  liot  af- 
fect its  validity.  Hiat  la  a  subject  Into  whidi 
^e  mortgagee  was  not  bound  to  examine. 

3.  The  receiver  of  an  insolvent  corporatiOD 
cannot  successfully  assail  a  mortgage  given  by 
the  corporation  because  it  was  executed  for  an 
antecedent  debt 

(Syllabus  by  the  Oonrt) 

Appeal  from  .court  of  cbancor;  before 
Chancellor  Bird. 

Bill  by  John  Wright  receiver  of  the  Ott 
&  Brewer  Company,  against  Anth<my  B.  Kn- 
scr  and  others.  There  was  a  decree  for  com- 
plainant (28  AtL  719),  and  defendants  ap- 
peal. Reversed. 
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Q.  D.  W.  Vroom,  Bdwin  B.  Walkw,  and 
Chauncey  H.  Beasley,  for  appeUants.  James 
Buchanan,  for  respondent. 

VAN  STCKBL,  J.  The  Ott  ft  Brewer 
Company  was  organized  under  the  laws  of 
this  state,  with  three  directors,  tIz.  Brewer, 
Tucker,  and  Bell.  In  Jane,  1891,  Bell  made 
an  assignment  for  the  benefit  of  creditors, 
and  soon  after  that  left  the  state.  In  No- 
vember,  1891,  the  Ott  &  Brewer  Company,  by 
the  two  directors.  Brewer  and  Tucker,  exe- 
cuted a  mortgage  on  its  real  estate  and  cet- 
tain  goods  and  chattels  to  the  First  National 
Bank  of  Trenton,  to  secure  a  pre-existing  In- 
debtedaees.  This  mortgage  was  recorded  as 
a  real-estate  mortgage,  but  was  not  sworn 
to  or  recorded  as  a  chatty  mortgage.  In  An- 
gust,  1892,  the  said  company,  by  the  same  two 
directors,  executed  three  several  chatty  mort- 
gages to  A.  R.  Kuser.  John  L.  Kuser,  and 
Albert  Brewer,  respectlvdy,  to  secure  to 
each  of  them  the  sum  of  $5,000  at  that  time 
loaned  by  them  to  the  said  company.  In 
May,  1S03,  a  bill  was  filed  in  the  court  of 
chaneei7  alleging  that  the  said  the  Ott  ft 
Brewer  Company  was  Insolvent,  and  there- 
upon John  Wright  was  appointed  receiver  of 
the  said  company.  The  receiver  exhibited 
his  bill  to  set  aside  all  these  mortgages.  The 
alleged  Inflrmlty  chiefly  relied  upon  Is  that 
two  directors  had  no  power  to  establish  a 
lien  upon  the  property  of  the  corporation. 

Our  act  concerning  corporations  (iKctlaa 
16)  provides  "that  the  business  of  every  such 
corporation  shall  be  managed  and  omdncted 
by  the  directors  thereof^  who  shall  respec- 
tively be  shareholders  therein."  Section  37 
provides:  "The  directors  shall  not  be  Ices 
than  three  in  number,  and  they  shall  be 
chosen  annually  by  the  stodcholders  at  such 
time  and  place  as  shall  be  provided  by  the 
by-laws  ot  tba  company,  and  shall  hold 
their  office  for  one  year,  and  until  oth- 
ers are  chosen  and  quallfled  in  their  stead." 
Section  20  provides  that  "when  any  va- 
cancy ocean  among  the  directors,  or  sec- 
retary or  treasurer,  by  death,  resignation,  re- 
moval or  otherwise.  It  shall  be  flUed  for  the 
remainder  of  the  year  in  such  manner  as 
may  be  provided  for  by  the  by-laws  of  the 
said  company.**  Section  47  provides  that  "It 
shall  not  be  lawful  for  any  perscm  to  be  elect- 
ed a  director  of  any  body  corporate  In  this 
state  Issuing  stock,  unless  that  perscm  shall 
be,  at  the  time  of  his  Section,  a  bona  fide 
holder  of  some  of  the  stotSu  thereof."  Sec- 
tion 48  provides  that  "when  any  person,  a 
director  of  any  body  corporate,  shall  cease 
to  be  a  bona  fide  holder  of  some  of  the  stock 
thereof,  he  shall  cease  thereupon  to  be  a  di- 
rector thereof."  The  point*  made  against 
these  mortgages  Is  that  under  our  statute 
there  must  be  at  least  three  directors  to  man- 
age the  corporate  business;  that  by  the  as- 
signment  made  by  Bell  for  the  benefit  of  his 
credltora  he  ceased  to  be  a  stodcholder.  and 
by  force  of  the  statute  ceased  at  the  same 


time  to  be  a  director,  of  the  company,  tt 
by  leaving  the  corporation  without  a  b 
of  directors  legally  qualified  to  condac 
affairs.  That  such  a  result  Justly  or  let 
flows  from  these  premises  cannot  be  coc 
ed.  It  is  apparent  that  dealing  with  t 
corporate  bodies  would  be  in  the  hlg 
degree  hazardous  and  unsafe  If  the  pa 
without  notice  in  fact,  is  chargeable  in 
with  knowledge  of  a  latent  inflrailty  In 
tltie  of  every  director  of  the  company, 
doctrlneso  destructive  to  the  security  of  • 
merclal  transactions,  now  so  largely 
ducted  by  corporate  action,  has  no  saii 
In  the  law.  The  receiver  stands  for  the 
poratiMi,  and  cannot  impeach  any  act  w 
the  corporation  Itself  could  not  success! 
assaU.  Bell's  original  tiUe  to  the  offlc 
director  was  good.  It  Is  not  denied  tha 
was  legally  elected.  The  corporation 
him  out  to  the  public  as  one  of  its  dul: 
thorlzed  agents  by  falling  to  declare  his  c 
vacant  and  electing  his  successor. 

In  Doremua  v.  Dutch  Iteformed  Churc 
N.  J.  Bq.  349.  Chancellor  Vroom  said  1 
"where  the  original  titte  ot  an  ofllcer  Is  ( 
clent,  though  good  cause  of  amotion 
shown,  even  In  a  case  where  the  chortei 
Clares  that  for  such  cause  of  amotion 
officer  shall  vacate  his  office,  the  office 
determined  until  there  be  an  amotion." 
also  said  that,  "where  persons  are  ofRcet 
facto,  thay  are  In  ccAore  officii,  and  tbelr 
will  be  valid  until  they  are  lawfully  out 
and  more  especially  as  they  respect  third 
sons  they  are  binding  on  the  corporati 
The  authorities  are  cited  in  the  opli 
This  rule  has  never  becm  departed  frot 
this  state.  Vice  Chancellor  Van  Fleet  in 
chanica*  Nat  Bank  H,  C.  Burnet  Mod 
Co.,  32  N.  J.  Eq.  230.  adopted  It.  He  t 
declares  that:  "If  the  officers  selected  ar 
eligible,  or  are  elected  Irregularly  or  iUeg 
but  are  allowed  by  the  proivletors  of  the 
po ration  to  take  control  of  Its  property, 
to  exercise  Its  functions  and  powm,  thej 
come  officers  de  facto,  and  as  such  may 
for  and  bind  the  corporation.  An  office 
facto  is  one  who  has  the  reputation  of  b 
the  officer  he  assumes  to^  and  yet  is  n 
good  offico:  in  point  of  law.  From  a 
early  time  it  has  been  held  that  the  act 
de  facto  officers  are  binding  upon  the  cc 
ration  until  they  are  lawfully  ousted,  c 
cially  so  tat  as  their  acts  create  right: 
flavor  of  third  persons."  That  such  is 
current  of  authority  will  appear  by  refer 
to  the  books.  Mining  Co.  v.  Anglo-Cal 
nlan  Bank,  101  U.  S.  192;  Beach.  Priv.  C 
U  233.  231;  Ang.  &  A.  Corp.  S  287.  In 
Jose  Sav.  Bank  v.  Siena  Lumber  Co..  63 
179,  a  director  who  had  ceased  to  be  a  st 
holder,  no  Judgment  of  ouster  having  1 
pronounced  against  him,  was  held  to  I 
director  de  facto,  and  his  acts  valid  a 
third  persona.  Mr.  Taylor,  In  hla  worl 
Private  Corporatlans  (sections  187, 18S),  a 
stating  the  rule  as  formulated  hi  the  c 
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above  cited,  says  that:  "It  la  Bubmltted  that 
this  statement  of  the  rule  does  not  glTe  suffi- 
cient prominence  to  the  principle  of  estoppel, 
on  which  the  rule  depends,— a  principle 
which.  In  Its  application  to  the  responsibility 
of  corporations  for  the  acts  of  de  Cacto  offi- 
cers, may  be  stated  thus:  If  a  body  of  men, 
acting  as  a  corporation,  permits  certain  per- 
sons to  act  openly  as  corporate  officers,  or  If 
it  is  permitted  by  the  directors,  assuming 
them  to  hare  had  the  power  to  appoint  the 
officer  in  question,  the  corporation  will  not, 
to  the  detriment  of  persons  who  In  good  faith 
have  acted  on  the  assurance  that  the  perscHis 
acting  as  officers  were  the  officers  they  as- 
sumed to  be,  be  permitted  to  Impeach  the 
validity  of  their  acts  and  contracts  on  the 
ground  that  such  persons  were  not  legally 
corporate  officers."  Bottomley's  Case,  In  16 
Ch.  DlT.  681,  is  not  In  conflict  In  that  case 
the  contest  was  between  the  company  and 
its  own  stockholders.  Five  directors  were 
necessaiy  to  conduct  the  business.  After 
one  became  dlsqualifled  by  insolvency,  the 
other  four  took  proceediugs  by  which  they  at- 
tempted to  enforce  a  forfeiture  against  some 
of  their  Btockbolders.  Sir  George  Jessel,  M. 
B.,  held  that  the  shareholders  were  entitled 
to  have  the  badness  of  the  company  con- 
ducted according  to  the  articles  of  the  asso- 
ciation In  relation  to  that  proceeding.  As 
between  stockholders  and  the  company,  that 
was  the  correct  rule.  In  He  County  Life  As- 
sur.  Co.,  5  Ch.  App.  288,  a  policy  signed  by 
three  de  facto  directors  of  the  company  was 
enforced  in  favor  of  the  party  Insured.  Lord 
Justice  Oiffard  observed.  In  delivering  his 
judgment,  that  he  did  not  hesitate  to  say 
that  the  business  of  companies  could  not  be 
carried  on  If  this  was  not  held  to  be  the  law. 
As  to  the  public.  Bell  was  clearly  a  director 
de  facto,  and  the  Generation  was  represent- 
ed In  the  affair  before  us  by  three  directors, 
as  required  by  the  statute.  This  court  has 
adjudged  that,  as  in  favor  of  creditors  and 
third  persons  dealing  with  a  corporation  in, 
good  faith,  the  regularity  and  validity  of  its 
organization,  effected  under  color  of  its  char- 
ter, cannot  be  Impeached,  and  the  acts  of  Its 
officers,  who  are  officers  de  facto  under  color 
of  an  election,  are  binding  on  the  corporation. 
Water  Co.  v.  De  Kay,  36  N.  J.  Eq.  548.  A 
majority  of  the  directors  of  a  corporation,  in 
the  absence  of  any  statutory  regulation.  Is  a 
quorum,  and  such  majority,  when  convened, 
can  do  any  act  within  the  power  of  directors. 
Wells  V.  Rubber  Co.,  19  N.  J.  Eq.  402.  Under 
these  cases,  the  fact  that  no  notice  of  the 
meeting  of  directors  at  which  the  mortgages 
were  authorized  was  given  to  Bell  cannot  af- 
fect the  validity  of  these  securities.  Tliat  is 
a  subject  Into  which  those  who  are  dealing 
with  a  corpwatlon  are  not  bound  to  inquire. 
That  du^  falls  on  the  company  alone,  when 
It  holds  out  its  officers  as  Its  accredited 
agents.  Nothing  like  an  approach  to  safety 
could  exist  In  transactions  with  corporate 
bodies  If  Bucb  an  obUgatlon  was  laid  upon 


third  parties  contracting  with  them.  After 
the  most  careful  Inquiry,  the  qnestlon  would 
still  be  open  to  controversy.  The  assignment 
by  Bell  for  the  benefit  of  creditors  was  not 
constructive  notice  to  the  appellants  that  he 
had  ceased  to  become  a  shareholder.  Actual 
notice  must  be  shown,  and  that  was  not 
proven.  Those  only  are  chargeable  with  con- 
structive notice  of  the  assignment  who  seek 
to  establish  a  title  to  his  Individual  property. 
The  company  Is  estopped  from  denying  the 
authority  of  one  who  Is  de  facto  a  director, 
and  in  that  capacity  authorized  to  represent 
It.  The  fact  that  the  mortgage  to  the  bank 
was  executed  to  secure  an  antecedent  debt 
does  not  Impair  its  standing  as  between  the 
corporation  and  Its  creditor.  It  was  taken 
in  good  faith,  and  It  was  as  much  the  duty 
of  the  company  to  pay  the  debt  as  though  It 
had  been  contracted  at  the  date  of  the  mort- 
gage. Loom  Works  v.  Yacher  (N.  J.  Sup.; 
Feb.  Term,  1895)  31  AU.  306.  So  far  as  the 
mortgage  to  the  bank  is  a  lien  upon  personal 
property.  It  must  be  postponed  to  the  chattel 
mortgages,  because  the  bank  failed  to  record 
it  as  a  chattel  mcnrtgage.  The  decree  below 
should  he  reversed,  with  costs  in  this  court 
and  In  the  court  below,  and  the  securities  of 
the  appellants  established  In  accwdance  with 
the  TlewB  herein  expressed. 


STATE  (McNEAL  PIPE  &  POUNDRT  CO., 
Prosecutor)  v.  LIPPINOOTT, 
Tax  Collector. 
(Supreme  Conrt  of  New  Jersey.    March  10, 
1805.) 

UumoiPAL  Corporations— Oko AN  izATioK  —  Con- 
sratrcTtOH  or  Btatots. 

1.  The  "Act  to  Ineorporatv  the  dty  of  Bur> 
Ungton,"  approved  Mardi  4, 1851,  created  a  mu- 
nicipal corporation  over  territory  lying  within 
the  towDsfaip  of  Burlington,  and  not  including 
the  whole  or  lhat  townsnlik  Rtld,  that  a  legis- 
lative intent  is  shown  thMeby  to  create  a  dual 
mnnicipal  govenuuent  over  an<di  t^ritory,  and 
that,  if  there  was  a  debatable  question  as  to 
tncfa  constroctioD  of  the  act,  the  contemporane* 
CUB  and  loog-coQtinued  exposition  exhilnted  In 
the  usage  and  practice  under  it  would  require 
inch  conBtmction  to  be  given  to  It. 

2.  The  act  above  dted  empowered  the  dty 
of  Burlington  to  regulate  and  keep  in  repair  the 
streets  and  highways  therein,  add,  that  the 
city  was  tb«eby  given  the  exclusive  power  and 
diarged  with  the  ezcloBive  duty  of  maintaining 
and  keeping  in  repair  sudi  Idghways  therein;  but 
the  tDwnamp  of  Burlington  rebuned  power  to 
maintain  and  ke^  in  repair  the  highways  of 
the  township  outside  of  the  city  limits,  and  re> 
mained  charged  with  that  duty. 

8.  Since  tlie  voters  wltiiln  the  townshto  con- 
tinued to  have  a  voice  in  the  determination  of 
the  amonnt  to  be  raised  tor  townalilp  roads,  and 
the  township  assessor  remained  charged  with  the 
duty  of  assessing  the  sum  so  determined  apon 
all  the  propwty  within  the  township,  hHd,  that 
an  assessment  of  such  a  road  tax  may  lawfully 
be  made  upon  property  within  the  limits  of  the 
city  of  Bariington;  the  act  being  capable  of  sudi 
a  construction,  and  the  contemporaneous  and 
continuous  exposition  of  the  acts  in  that  respect 
justifying  and  requiring  such  uonstructimi  to 
be  adopted  by  the  court 
(Syllabus  by  the  Court) 
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Certiorari  by  the  state  (McXeal  ripe  & 
Foundry  Company,  prosecutor)  against  one 
Upplncott,  collector  of  taxes,  to  review  an  as- 
sessment   Assessment  affirmed. 

This  certiorari  brings  up  an  assessment  of 
taxes  Imposed  upon  prosecutor  by  the  aasesa- 
or  of  the  township  of  Burllngtcm.  It  appears 
by  a  stipulation  of  counsel  that  the  munici- 
pality known  as  "The  Inhabitants  of  the  City 
of  Burlington,"  which  was  Incorporated  by 
the  "Act  to  Incorporate  the  city  of  Burling- 
ton," approved  March  4,  1851  (Laws  1851,  p. 
149),  covers  territory  which  lies  within  the 
township  of  Burlington,  bat  does  not  Include 
the  whole  township.  It  also  appears  that 
the  assessor  of  the  township  of  Burlington  In 
1892  assessed,  for  county,  state,  school,  and 
township  taxes,  ^roQeetj  of  prosecutor  lying 
wholly  wltbln  the  city  of  Burlington,  and 
that  the  tax  brought  up  was  imposed  by  such 
assessment  It  also  appears  that  the  town- 
ship tax  thus  Imposed  Indudes  an  approprla- 
tl(m  tor  the  malntimance  of  roads.  It  further 
appears  that,  since  the  incorporatl(Hi  of  the 
city  in  1861,  It  has  been  the  uniform  practice 
of  the  township  facers  to  assess  taxes  In 
this  mode  upon  the  property  wltbln  the  city; 
and  that  during  all  that  period  voters  within 
the  city  have  taken  part  tu  town  meetings 
and  decttona,  have  been  elected  to  and  served 
in  townsUp  offices,  and  the  two  municipal 
oorporatlons  have  been  treated  as  covering 
the  same  territory,  and  Induding  the  Inhab- 
itants and  Toten  wltMs  the  dty.  The  stipu* 
lation  also  shows  that  the  constant  practice 
under  tlM  acts  has  bem  to  raise  a  township 
tax  for  roads,  to  include  the  territory  of  the 
dty  In  the  township  road  districts,  and  to  ex- 
pend the  road  tax  In  those  districts  on  roads 
without  the  dty  limits,  and  on  roads  within 
the  dty  Umtts  outside  of  the  nhli^y  buUt 
up  portion  of  the  dty.**  The  dty  taxes  are 
expended,  among  other  things,  upon  streets 
within  the  *'buUt-ap*'  part  of  the  dty. 

Azgrned  November  term,  1804.  before  DIX- 
ON, LIPPINCOTT,  and  MAGIB,  JJ. 

Howard  Flanders,  Samud  W.  Bddon,  and 
Grey  &  Grey,  tot  jvosecutOT.  Jos.  H.  Oas- 
kill,  for  defendant 

MAGIB,  (after  stating  the  facts).  The  first 
question  tor  dedslm  is  whethw  the  assesaor 
of  the  township  of  Bnrilngton  can  lawfully 
include  In  his  assessment  property  lying  with- 
in the  dty  of  Burlli]^<»i,  and  impose  ou  the 
owners  thereof  such  taxes  as  a  township  as- 
sessor is  auth(»lzed  to  Imprae.  It  is  settled 
in  this  state  that  the  legislature  may  create 
local  political  dlTlBl<ni0  and  governments,  cov- 
ering the  same  torttorj  and  ct  a  dual  char- 
acter, and  may  endow  eadi  with  the  power 
of  taxation,  fen-  the  purpose  of  performinK 
their  respectlTe  fuucUons.  Hoey  v.  Collect- 
or, 39  N.  J.  Law,  75;  Baldwin  t.  Fuller,  Id. 
676,  40  N.  J.  Law,  615;  Auryansen  r.Improve- 
meat  Commission,  46  N.  J.  Law,  US.  This 
question  must  be  determined  by  a  eonstnie< 
tlon  <tf  the  act  of  1861,  incorporating  the  dty 


of  Burlington.  My  examination  of  thi 
has  led  me  to  the  conclusion  that  It  e^ 
a  legislative  Intent  to  create  ov^  the  ter 
affected  thereby  a  dual  government;  le 
the  township  with  at  least  some  of  Its 
ers  and  functions  undisturbed,  and  crt 
a  city  govemmoit  with  the  powers  and 
ttons  granted  by  the  act  In  my  Judg 
such  a  con8tmctl(Hi  Is  necessary,  becaus 
awise  tiie  inhabitants  of  the  dty  would 
been  without  representation  In  the  c 
board  of  freeholders;  they  wonld  have 
without  anthwlly  or  officers  to  care  foe 
pers,  or  to  raise  money  for  that  purpose: 
there  would  have  beoi  no  mode  by  i 
taxes  for  state  or  county  purposes  could 
been  Imposed  oa  perscma  or  property  -v 
the  city.  It;  however,  there  was  a  debt 
question  as  to  the  true  amstruction  o 
act  thai,  as  the  Interpretation  I  have 
cated  to  clearly  admlsdble,  we  abou: 
bound,  by  the  contemporaneous  and  co: 
ous  exposltltm  exhibited  in  the  usagt 
practice  under  it  to  give  It  tbat  constm 
State  T.  Kelsey,  44  N.  J.  Law,  1.  The 
Is  that  the  obJectlcHi,  so  tax  as  it  rdates 
whole  tax,  cannot  prevaJL 

It  Is  next  contended  that  the  fax  befo: 
so  fiir  as  it  Includes  money  raised  for  i 
cannot  lawfully  be  Imposed  on  perso: 
property  within  the  dty.  The  first  1 
ment  to  that  the  power  originally  vest 
the  township,  in  respect  to  the  making, 
Ing,  repairing,  and  keeping  In  order  of  i 
was,  by  the  act  of  1851,  taken  awaj 
granted  exclusively  to  the  dty,  so  f!ar  i 
hli^ways  within  Its  limits  were  oonc( 
By  that  act  the  dty  waa  granted  the  ] 
to  regnlate  and  ke^  in  repahr  the  street 
highways  thweln,  and  to  pave  and  g 
them,  and  also  the  power  to  raise  by  ta 
money  necessary  tor  that  purpose.  Ttai 
to  also  given  power  to  lay  out  and 
streets  and  highways  therein.  Such  a 
has  been  construed  to  be  exclusive,  an 
Implication,  to  deprive  the  common  pit 
the  power  to  lay  out  and  opai  streeti 
vionsly  vested  In  that  court  Town  of 
port  V.  Cherry,  61  N.  J.  Law,  417.  If 
299:  Id..  52  N.  J.  Law,  644^  20  AU.  970. 
plying  a  like  rule  of  constmctlon  to  the 
ot  power  to  the  dty  to  regulate  and  i 
streets  and  hlghvrays  therdn,  It  wonld  i 
sarlly  be  held  to  be  exduslve,  and  th 
would  be  construed  as  Impliedly  depi 
the  township  of  the  iwwers  in  that  n 
which  It  previously  possessed.  Upon 
construction  of  the  acts,  the  dual  gc 
meats  existing  over  Uie  territory  in  qu< 
consisted  of  tiie  dty,  having  exdudre  ] 
over  the  malntnunce  and  repair  of 
ways  therein,  and  thnefore  charged  wli 
exclusive  duty  of  maintaining  and  ke 
in  repair  such  highways;  and  the  towi 
deprived  of  any  power  ora  the  street 
highways  of  the  dty,  and  therefore  dU 
ged  from  ai^  duty  In  respect  thovto,  b 
talnlng  all  other  powers,  including  tfa 
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maintaining  and  keeping  In  repair  the  wards 
of  tbe  townsbip  wtthont  the  city  UmltB,  its 
duty  In  respect  to  which  remained  unimpair- 
ed. Do  the  long-continued  usage  and  prac- 
tice disclosed  by  the  stipulation  exhibit  a 
different  construction  and  require  the  courts 
to  follow  It?  In  my  judgment,  tbey  do  not 
In  the  first  place,  a  di£terent  construction  of 
the  acts  Is  impossible  and  Inadmissible,  and 
in  such  case  the  contemporaneous  construc- 
tion to  the  contrary  of  the  plain  meaning  of 
the  law  Is  inapplicable.  In  the  next  place, 
the  stipulation  does  not  disclose  a  different 
construction.  It  does  not  show  that  the 
township  tax  for  roads  was  imposed  for  a 
purpose  other  than  one  for  which  such  a  tax 
could  lawfully  be  imposed.  All  that  appears 
Is  that  a  townslilp  tax  for  roads  was  Imposed, 
•.nd,  as  the  township  was  empowered  to 
raise  money  for  roads  without  the  city  lim- 
its, such  u  tax  was  within  its  power,  and 
must  be  assumed  to  have  been  imposed  for 
such  a  purpose.  Nor  would  the  Illegality  of 
Its  imposition  be  shown  by  the  fact  that  mon- 
eys thus  raised  had  previously  been  errone- 
ously expended  on  roads  within  the  city  lim- 
its, or  even  by  proof  that  the  moneys  raised 
by  this  tax  bad  been  thus  erroneously  ex- 
pended. 

It  only  remains  to  determine  whether  such 
a  township  road  tax  can  lawfully  be  Imposed 
upon  property  within  the  limits  of  the  city. 
This  question  Is  by  no  means  free  from  dlttl- 
cuity.  My  examination  of  the  acts  has  led 
me  to  tbe  conclusion  that  such  was  the  legis- 
lative Intent.  It  Is  clear  that  the  voters  re- 
siding within  the  city  limits  remain  voters 
of  the  township,  and  are  therefore  entitled 
to  vote  at  town  meetings  on  all  questions,  In- 
cluding the  determination  as  to  the  amount 
to  be  raised  for  roads.  It  Is  not  conceiv- 
able that  It  was  intended  to  leave  them  pos- 
sessed of  this  power  If  the  money  they  voted 
for  such  purpose  was  to  be  raised  wholly 
from  property  of  those  outside  the  city  limits. 
The  assessorof  the  township  remain.'! charged 
with  the  duty  prescribed  by  tbe  general 
township  act,  and  is  thereby  required  to  im- 
pose a  tax  forall  moneys  voted  to  be  raised  by 
the  township  upon  the  property  of  the  whole 
township.  Such,  at  least,  is  a  possible  con- 
struction of  the  acts,  and  It  is  the  constnic- 
tion  which  has  always  been  adopted  in  prac- 
tice. This  result  Is  not  entirely  satisfactory, 
l>ecau8e  it  obviously  produces  some  inequal- 
ity of  taxation.  This  Inequality  Is  not  pro- 
duced by  the  imposition  on  city  property  of 
a  tax  for  roads  without  the  city,  because,  had 
no  city  been  created,  such  contribution  must 
have  been  made.  It  results  from  the  fact 
that,  by  the  grant  of  exclusive  power  over 
its  highways,  the  city  becomes  wholly  re- 
eponslble  for  them,  and  loses  such  contribu- 
tion towards  their  maintenance  and  repair 
as  the  property  without  the  city  limits  would 
otherwise  have  made.  But  this  charter  was 
accepted  by  the  city,  and  Iins  been  Its  rule  of 
actloD  for  over  40  years.  Such  being  the  ap- 


parent  Intent  In  this  legislation,  effect  must 
be  given  to  It,  unless  It  Is  beyond  legislative 
authority  or  obnoxious  to  constitutional  pro- 
hibitions. The  purpose  of  the  tax  being  on6 
which  townships  are  charged  with,  and  It 
being  laid  with  uniformity  upon  all  property 
in  the  township.  It  seems  to  be  wltbln  the 
power  of  the  legislature.  The  tax  Is  Imposed 
under  the  general  township  act,  and  by  the 
uniform  rules  therein  pi-escribed,  and  does 
not  fall  under  the  constitutional  prohibition. 
The  result  is  that  I  think  the  tax  before  tu 
should  be  affirmed,  with  costs.  Tbe  like  re- 
sult is  reached  Id  the  other  cases  argued 
with  thia,  and  presenting  the  same  question. 


GBRLI  T.  POIDBBARD  81LK  HANUF'O 

CO. 

(Court  of  Errors  and  A^ealB  of  New  Jersey. 
Much  4, 1886.) 

PiniiBRSHiF— PowBR  or  Maxmms— Sale— CoH^ 
TiuoT  OF— I:5tatotb  ur  Frauds. 

1.  A  chose  in  action  accruing  to  a  partnev- 
ship  from  a  transaction  iu  the  ordinary  course 
of  its  business  may  be  transferred  by  a  single 
member  of  the  firm, 

2.  A  written  memoiandam  of  the  terms  of 
an  order  for  the  purchase  of  goods,  tigaed  by  an 
agent  of  the  buyer,  and  a  written  acceptance  ot 
the  order,  signed  by  an  agent  of  the  seller,  consti- 
tute a  valid  contract  within  the  statute  of  ^ads. 

d.  When  tbe  seller  of  goods  baa  agreed  to 
deliver  them  iu  inatailmeuts,  and  the  buyer  has 
agreed  to  pay  the  price  in  Installments  which  are 
proportioned  to  and  payable  on  the  delivery  of 
each  installment  of  goods,  default  by  either  par> 
ty  with  reference  to  any  one  installment  will 
not  ordinarily  entitle  the  other  party  to  abrogate 
the  contract.  Blackburn  v.  Rdlly,  1  AtL  2TT47 
N.  J.  Law.  200,  reaffirmed. 

4.  If  the  buyer  of  goods  to  be  delivered  oa 
a  subsequent  day  gives  notice  to  the  seller  be- 
fore the  day  of  delivery  that  he  will  not  accept 
thun,  and  in  an  action  hj  the  seller  for  the 
broadi  of  oontraet  it  appears  that,  even  if  the  no- 
tice had  not  been  given,  It  would  have  been  a 
physical  Impossibihty  for  the  seller  to  tender 
the  goods  at  tbe  proper  time,  tbe  seller  will  not 
be  entitled  to  more  than  nominal  damages. 

6.  Where  a  contract  is  made  toT  tbe  sale  and 
delivery  of  goods  in  installments,  and  the  vendor 
fails  or  neglects  to  make  the  delivery  of  the  first 
Installment  at  tbe  time  agreed  upon,  the  pur- 
chaser may  rescind  the  entire  contract,  fw 
Van  Syckel,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Hudson  coonty;  be- 
fore Justice  LIppincott 

Action  on  a  contract  by  Paul  Gerll  against 
the  Poldebard  811k  Manufacturing  Company. 
From  the  Judgment  both  parties  assign  er- 
ror. Affirmed. 

Carrick  &  Hughes,  for  plaintiff.  Collins 
ft  Corbin,  for  defendant. 

DIXON,  J.  On  March.  28,  1893,  a  ft  B. 
Gerll,  Frateltl  &  Co.  entered  Into  a  contract 
to  sell  and  deliver  In  New  ToA  to  the 
Poldebard  SUk  Manufacturing  Company  30 
oales  of  extra  Piva  new  silk,  dellrerable,  10 
bales  July  20tb  to  25th,  10  bales  August  15th, 
and  10  bales  Sept«nber  Itt  to  10th.  each 
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Installment  to  be  paid  for  60  days  after  de- 
livery, at  f5.00  per  pound.  In  consequence 
of  the  lateness  of  tlie  new  crop,  it  was  im- 
possible for  the  sellers  to  make  delivery  of 
tbe  first  10  bales  within  the  time  specked, 
and  on  July  27tb  tbe  buyer  extended  the 
time  for  sucb  ddlvery  until  August  Ist  On 
that  date,  the  Impossibility  still  c<»itlnulng, 
the  buyer  notified  the  sellers  that  It  canceled 
the  c<Hiti-act  because  of  the  default,  and 
would  decline  to  receive  any  of  Uie  mer- 
chandise ordered.  On  Ansust  15th  the  new 
crop  of  silk  had  not  yet  arrived  in  New 
York,  but  It  arrived  before  September  lOth. 
Under  these  drcnmstances,  oae  at  the  mem- 
bers of  the' selling  firm  assigned  the  firm's 
rights  in  the  contract  to  Paul  Qerll,  the 
plaintiff,  and  thereupcm  he  brought  this 
suit  against  the  buyer  to  recover  damages 
arising  fnun  the  refusal  to  accept  the  in- 
stallments of  August  15th  and  September 
Ist  to  10th.  At  tbe  trial  the  Justice  denied 
the  rii^ht  to  damages  for  the  Installment  of 
August  15th,  and  directed  a  recovery  of  the 
damages  as  to  the  installment  oi  S^tember 
1st  to  10th.  On  excepttons  taken  at  the 
trial,  each  party  has  assigned  error.  The 
errors  assigned  by  the  purchaser  will  first 
be  considered. 

1.  That  the  claim  for  damages  was  as- 
signable, BO  as  to  authorize  the  assignee  to 
sue  thereon  in  his  own  name,  Is  clear  on  the 
words  of  the  supplement  to  the  practice  act, 
approved  March  4.  1880  (P.  L.  1890,  p.  24). 
It  was  "a  chose  in  actlw  arising  on  con- 
tract." Such  a  chose  In  action  belonging 
to  a  partnership  may  be  transferred  by  a 
single  member  ot  the  firm.  Story,  Partn.  t 
101. 

2.  The  contract  was  fully  proved  within 
the  statute  of  frauds.  Bvidwce  introduced 
oa  behalf  of  tbe  defendant  Aowed  that  Its 
general  manager  had  written  and  signed  a 
memorandum  of  the  order  given  for  the 
goods,  in  which  were  stated  all  the  teraiB  of 
the  proposed  contract,  and  that  thereupon 
the  agent  of  tbe  sellers  had  sent  to  the  buyer 
a  written  acceptance  of  the  oi-der,  duly 
signed.  Such  proof  was  sufflcIenL  Browne, 
St.  Frauds,  I  346. 

3.  The  other  exc«ption  pressed  by  the  de- 
fendant t>elow  is  ttiat  the  trial  justice  de- 
nied '  the  rlglit  of  the  buy w  to  rescihd  the 
contract  on  the  nondelivery  of  the  first  in- 
stallment of  silk.  The  general  rule  on  this 
subject  waj  thus  laid  down  by  this  court  in 
Blackburn  v.  Bellly,  47  N.  3.  Law,  290,  1 
Atl.  27:  "In  contracts  for  the  sale  of  goods, 
to  be  executed  by  a  series  of  deliveries  and 
payments,  defaults  of  either  party  with  refer- 
ence to  one  or  more  of  tbe  stipulated  acts 
will  not  ordinarily  discharge  tbe  other  party 
from  his  obligation,  unless  the  conduct  of  tbe 
party  In  default  be  such  as  to  evince  an  in- 
tention to  abandon  tbe  contract,  or  a  design 
no  longer  to  be  boimd  by  Its  t»>ma."  In 
the  case  cited  this  rule  was  enforced  against 
the  buyer.   In  Trotter  v.  Heckscher,  40  N. 


J.  Eq.  612,  4  AtL  83,  this  court,  and  In 
V.  Adams,  56  N.  J.  Law,  38,  27  Aa  1 
the  siqveme  court,  enforced  it  against 
seller.  That  the  conduct  of  the  vendor 
the  present  case  did  not  evince  an  it 
tlon  to  abandon  the  contract,  or  not  t< 
bound  by  Its  terms,  ai^ears  beyond  disi 
They  failed  to  deliver  the  Jaly  Installi 
because  It  was  Impossible  to  do  so,  off 
to  deliver  other  silk  which  they  conald 
equally  valuable,  es^ressed  their  willing 
to  come  to  an  equitable  arrangement 
their  default,  and,  on  the  first  Intimation 
purpose  on  the  part  of  the  vendee  to 
sctnd  the  contract,  they  protested  agalnal 
right  of  rescission,  and  Insisted  that 
should  be  permitted  to  make  the  subaeq 
deliveries.  They  showed  a  design  the 
opposite  of  repudiation.  Nor  do  we 
anything  in  this  contract  or  tbe  clrcumi 
ces  of  the  parties  from  which  it  can 
sonably  be  inferred  that  the  parties  Intel 
the  delivery  of  each  Installment  of  sil 
be  a  condition  precedrait  to  the  contin 
obli^tlon  of  the  contract  So  far  as 
pears,  the  usefulness  to  the  buyer  of  an; 
stallment  did  not  at  all  depend  upon 
prompt  delivery  of  prior  Installmenta, 
foil  indemnity  for  every  default  could  b 
cured  by  action  based  thereon.  So  that,  u 
the  rule  before  declared,  It  would  seem 
the  attempt  to  rescind  was  illegal.  Tbt 
fendant,  bowevw.  Insists  that  the  ml 
not  applicable  to  the  present  case,  bee 
the  seller's  fault  consisted  in  falling  b 
tbe  first  thing  required  to  be  done  In 
formance  of  tbe  contract;  and  Xorringtc 
Wright,  115  U.  3.  188,  6  Sup.  Ct.  12.  is  t 
an  authority  for  this  distinction.  On  j 
dpl^  I  do  not  see  that,  for  such  a 
pose,  the  first  act  to  be  done  stands  up< 
difllerent  footing  from  8ui)sequent  acts, 
default  In  that  does  not  make  it  more 
tain  than  do  other  defaults  that  the  p 
aggrieved  cannot  get  exactly  what  be 
tracted  for;  for  that  default,  as  well  at 
others,  he  may  be  compensated  by  suit; 
by  that  default,  as  readily  as  by  othen 
may  obtain  an  unconscionable  advantag 
he  is  entitled  to  rescind  or  retain  the 
gain  as  self-interest  may  dictate.  As 
deuce  of  repudiation  or  abandonment, 
performance  of  the  first  thing  required  t 
done  may  be  more  persuasive  than  If 
promisor  had  partially  carried  out  his 
tract,  but,  as  a  basis  on  which  a  rlgb 
rescission  is  to  ^  supported,  it  cannot,  n 
ly  because  it  is  first  in  order  of  time,  ) 
any  greater  importance  than  later  defa 
In  Norrlngton  v.  Wright,  nbl  supra,  the  p 
titr  had  contracted  to  ship  from  Europ 
the  defendant  in  Philadelphia  1«000  ton 
rails  In  each  of  the  months  February,  Ut 
April,  May,  and  June;  in  February  he 
shipped  400  tens,  which  the  defendant 
received  and  paid  for,  not  knowing  that 
than  the  required  quantity  had  been  ship 
in  March  the  plaintiff  bad  shipped  885  1 
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end  tbe  defendant,  on  learning  of  tbeae  de- 
ficiencies, declared  the  contract  terminated. 
The  court  held  that  be  was  Jnatlfled  In  doing 
BO.  I  am  not  sure  that  I  perceive  definitely 
the  principle  on  which  this  decision  was 
rested.  But  the  case  seems  now  to  be  cited 
for  the  following  paragraph  in  the  opinion 
of  tbe  court:  "The  seller  Is  bound  to  deliver 
the  quantity  stipulated,  and  has  no  right 
•  *  •  to  compel  the  buyer  to  accept  a 
less  quantity;  •  •  •  and,  when  the  goods 
are  to  be  shipped  In  certain  proportions 
monthly,  tbe  seller's  failure  to  ship  the  re- 
quired quantity  in  tbe  first  month  gives  the 
buyer  tbe  same  right  to  rescind  tbe  whole 
contract  that  be  would  have  bad  if  It  had 
been  agreed  that  all  the  goods  should  be  de- 
livered at  once."  I  cannot  but  think  that 
there  la  here  some  confusion  of  thought  If 
a  contract  of  sale  requires  tbe  dellvwy  of  all 
the  goods  at  once,  and  tbe  seller  tenders  only 
part  at  tbe  time  specified,  certainly  tbe  buyer 
may  refuse  to  actept  tbe  part;  but  It  Is 
scarcely  accurate  to  say  his  refusal  Is  based 
upon  a  rescission  of  tbe  contract.  He  baa 
simply  refused  to  do  what  he  never  agreed 
to  do.  But  if  tbe  goods  are  to  be  delivered 
in  installments  at  different  time,  and  the  sell- 
er tenders  one  Installmmt  on  the  day  speci- 
fied, then,  if  the  buyer  refuses  to  accept  It, 
plainly  his  refnsal  must  rest  upon  a  different 
foundation.  He  liad  agreed  to  accept  such 
a  tender,  and  bla  refusal  can  be  justified 
only  on  tbe  idea  that  be  bas  become  releas- 
ed from  that  agreement.  That  is  to  say, 
with  reference  to  the  point  we  are  now  con- 
sidering, it  must  appear  that  bis  agreement 
to  accept  the  Installment  tendered  was  de- 
pendent on  the  due  perfbrmance  by  tbe  seller 
of  another  promise,  which  be  bad  failed  to 
perfra-m.  We  are  thus  brought  to  tbe  real 
question  in  all  bargains  of  this  nature, 
whether,  on  the  proper  construction  of  the 
contract,  the  performance  of  any  partlcnlar 
stipulation  by  one  party  is  a  condition  preced- 
ent to  the  continuance  of  obligation  upon  tbe 
other  party;  and  logically  this  must  be  the 
qnesUon  as  well  with  regard  to  the  first 
stipulation  as  the  subsequent  ones.  On  this 
question  this  court  adopted  tbe  general  rule 
tbat  when  the  seller  has  agreed  to  deliver  the 
goods  sold  in  Installments,  and  tbe  buyer  has 
agreed  to  paj  tbe  price  in  installments  wblcb 
are  proportioned  to  and  payable  cm  the  de- 
livery of  each  installment  of  goods,  tb^  de- 
fault by  elthtf  party  wltb  reference  to  any 
one  tnstallmeat  will  not  ordinarily  entitle 
tbe  other  party  to  abrogate  tbe  contract.  We 
were  led  to  tbe  adoption  of  this  role  because 
it  seemed  to  be  supported  by  the  greater 
strength  of  judicial  authority,  and  to  be  most 
lUcely  to  4>romote  Justice.  We  see  no  anffl- 
cient  reason  for  abandoning  It  The  rule 
govM^  tbe  case  in  band,  and  mataitalns  the 
ligbt  of  tbe  plaintiff  to  recover  damages  for 
tbe  defendanf a  refnsal  to  accept  tbe  third 
Installment  of  silfc.  Tber^re,  as  against 
tbe  defeodiuit,  tbe  Jodgmant  la  not  erroneoiis. 


Tlie  plaintiff  below  assigns  error  upon  the 
excluslcm  of  his  claim  for  damsges  because 
of  the  refusal  to  accept  the  installment  de- 
liverable August  10th.  In  this  there  was  no 
substantial  error.  Conceding  that  tbe  de- 
fendant's repudiation  of  the  whole  contract 
before  August  15th  absolved  the  sellers  from 
the  duty  of  tmdering  an  installment  on  tbat 
date,  and  gave  them  an  Immediate  right  of 
action  against  the  defendant  for  a  breach  of 
contract,  nevertheless,  when  It  ap[>eared,  as 
It  did  on  the  trial,  that  by  no  possibility  could 
the  sellers  have  made  tender  of  the  silk  duo 
August  15tb,  because  tbe  silk  did  not  arrive 
In  New  York  until  a  later  day,  it  became 
evluent  that  as  to  that  Installment  tbe  sell- 
ers suffered  no  loss  by  the  breach. 

There  are  other  assignments  of  error  In 
the  record,  but  u  counsel  did  not  notice 
them  in  argumrat,  we  assume  that  they  are 
all  Involved  in  tbe  matters  above  decided,  or 
are  waived.  Tbe  Judgment  should  be  af< 
firmed. 

(Blarcb  6,  1895.) 

VAN  3TGKEL.  J.  (dissenting).  In  March, 
1883.  OerU  contracted  to  sell  and  deliver  to 
tbe  Poldebard  Silk  Company  30  bales  of 
new  silk;  10  bales  to  be  delivered  between 
July  20th  and  25tb.  10  bales  August  15tb, 
and  10  bales  between  September  1  and  10, 
1893.  Oerll  could  not  deliver  the  first  In- 
stallment and  so  Informed  tbe  silk  c<»n- 
pany,  nor  was  Gerll  able  to  deliver  tbe  sec- 
ond installment  After  the  failure  to  deliv- 
er the  first  Installment  the  silk  company 
gave  notice  to  Oerll  that  It  rescinded  the 
cfmtract  and  would  refuse  to  accept  the  fu- 
ture deliveries.  For  the  refusal  of  the  silk 
company  to  accept  tbe  last  Installment,  de- 
liverable In  September,  Oerll  brought  this 
suit  and  recovered  damages  tn  the  trial 
court  The  only  question  in  tbe  case  Is 
whether,  under  these  circumstances,  the  pur- 
chaser had  a  right  to  rescind  the  contract 

Where  goods  are  sold  to  be  delivered  at  a 
spedfled  time,  tbe  purchaser  Is  not  bound 
to  accept  them  at  a  subsequent  time.  2 
BenJ.  Sales,  p.  892;  2  Chit  Cent  p.  443;  Bebn 
V.  Bumess,  8  Best  &  S.  767;  Bowes  v. 
Shand,  2  App.  Cas.  455;  Lowber  v.  Bangs, 
2  Wall.  728;  Davison  v.  Von  Llngen,  113 
U.  S.  40,  5  Sup.  Ot  S46.  In  Clark  v.  Wright, 
S  Phila.  489,  Hare.  J.,  said  that  the  buyer 
was  not  responsible  unless  tender  was  made 
at  the  time  and  place  specified;  that  no  case, 
he  believed,  could  be  found  where  an  ex- 
ecutory ccmtract  for  the  sale  of  chattels  has 
been  taken  out  of  the  strict  rule  of  tbe  com- 
mon law  by  equity,  on  an  equitable  prin- 
ciple. In  Jones  v.  U.  S.,  96  U.  8.  24.  Mr. 
Justice  Clifford  pronounces  this  rule  to  be  a 
rigid  one.  so  tliat  tbe  vendee  Is  not  con- 
strained to  accept  goods  unless  delivered 
or  tendered  at  tbe  time  agreed  upon.  If, 
tbereftve,  the  contract  had  been  to  deliver 
the  SO  bales  at  one  time,  the  right  of  tbe 
buyer  to  reednd  m  failure  <^ -the  vendor 
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to  deliver  on  the  day  named  would  be  u 
clear  that  It  would  not  be  debatable.  In 
what  respect  does  the  case  under  discnnlon 
differ  In  principle?  It  Is  an  entire  contract 
for  tbe  d^T^  of  30  boles,  altbough  to  be 
In  installments.  It  cannot,  even  plausibly, 
be  ccmtHided  tbat  tbe  contract  Is  sevo^ble 
or  divisible.  The  bargain  was  a  unit,  em- 
bracing all  of  the  30  bales,  and  not  three 
separate.  Independent  contracts  for  10  bales 
each.  It  cannot  be  seriously  asserted  tbat 
the  contract  was  f<»>  anything  other  than  SO 
bales,  or  that  there  was  any  Implied  term 
in  it  that  the  roidee  would  accept  damages 
as  a  substitute  for  such  d^Terles  as  were 
not  made  by  the  Tmdor,  and  still  be  under 
obligation  to  receive  such  dellvoiies  as  tba 
vendor  elected  to  make.  Damages  are  ad- 
Judged  for  breach  of  cmtnict;  they  are 
not  given  as  part  performiuice  of  the  con- 
tract It  te  true  that  the  failure  to  make  the 
first  dellv^  left  in  the  purchasw  the  aptloa 
to  Insist  upcm  delivery  of  the  snbseqnent 
taiatallments;  which  optU»  he  wrald  eawr- 
clse  only  In  casb  the  market  value  of  the 
goods  did  not  depreciate;  and  In  that  re- 
spect he  would  have  the  advantage  of  the 
other  party  to  the  ctmttact  The  same  re- 
sult would  fellow  If  the  30  bales  wire  to 
have  been  delivered  In  bulk;  for  In  that 
case,  also,  the  vendee  would  not  elect  to  re- 
scind, but  would  Insist  iq>on  the  execution  of 
the  engagement,  If  there  was  a  rise  In  the 
market  prlca  The  advantage  In  position 
which  In  such  case  the  buyer  occupies  arises 
from  the  fiict  that  he  has  performed,  or  is 
ready  to  perform,  on  bis  part,  while  tbe 
other  party  is  hi  default;  and  such  advan- 
tage therefore  has  a  Just  basis.  No  case  has 
been  brought  to  tbe  attention  of  the  court 
where  the  vendee  has  been  held  to  the  ex- 
ecutl<m  of  the  contract  where  be  announced 
his  election  to  rescind  after  the  Billet  failed 
or  refused  to  make  the  first  ddlvery.  Hoare 
V.  Rennle,  6  Hurl.  &  N.  10,  la  precisely  In 
point,  recognizing  the  right  of  rescission  In 
a  case  as  that  before  us.  This  case  was 
criticised  In  Simpson  v.  Grippln,  L.  B.  8 
Q.  a  17,  but  In  Hondc  v.  MuUer,  7  Q.  B. 
Dlv.  82,  Lord  Justice  Bramhall  says  Uiat 
Hoare  v.  Bennle  has  never  been  ovwniled; 
tbat  In  Simpson  v.  Crippin  the  court  evi- 
dently did  not  ondmtand  it  He  approved 
of  the  dedslMi  In  Simpson  v.  Cr^pln,  and 
distinguishes  Hoare  v.  Rennle  by  the  fact 
that  In  the  former  case  thwe  bad  been  part 
performance  of  the  contract  and  k  could 
not  therefore,  be  undone.  Lord  Bramhall 
further  pertln«itly  remarks  that  "it  has 
never  yet  been  held  that  a  man  may  break 
bis  contract,  render  the  performance  of  the 
whole  impossibly  and,  though  nothing  has 
been  done  under  It  insist  on  the  perform- 
ance of  tiie  remainder."  In  Norrlngton  v. 
Wright  lis  n.  8.  188,  6  Sup.  Ot  12,  Mr. 
Justice  Gray  discussea  the  English  cases 
very  ^borately,  and  shows  clearly  that 
there  Is  no  support  in  the  law  for  the  doc* 


trine  that  the  vendw,  after  be  hlms^  Is  In 
default  as  to  the  first  delivery,  can  ^orce 
performance  of  tlie  ranalntng  part  of  the 
hatpin  by  the  vendee.  He  most  confidently 
asserts  that  In  mercantile  transactions  an 
agreonent  to  (Mtret  goods  at  a  q^edfled 
time  Is  to  be  regarded  as  a  warranty,  vpoa 
failure  or  n(mp«formance  of  which  the  par- 
ty aggrieved  may  repudiate  the  whole  con- 
tract; that  "the  seller  Is  bound  to  deliver 
the  quantity  stipulated,  and  baa  no  right 
either  to  compel  the  buyer  to  accept  a  leas 
quantity,  or  to  require  him  to  select  part  out 
of  a  greater  quantity;  and,  when  the  goods 
are  to  be  shipped  in  certain  proportions 
monthly,  the  sdler's  failure  to  ship  the  re- 
quired qnanttty  In  the  Ihnt  month  gives 
the  buyer  the  same  right  to  resdnd  tbe 
wliole  contract  that  be  would  have  If  it  had 
beoi  agreed  that  all  the  goods  shenld  be 
delivered  at  (mca"  This  case  ms  approved 
in  BolUng-Hm  T.  Rhodes,  121  17.  8.  265.  7 
Sitp.  Gt  882,  and  is  tmcballenged  authority 
in  the  federal  courts.  In  Blackburn  v.  Rell- 
ly,  47  N.  J.  Law,  29%  1  Atl.  27,  the  buyer  ac- 
cepted five  weekly  deliveries,  and  paid  fer 
them  wHhont  obJecHlott.  He  refused  after- 
wards  to  accept  the  sixth  delivery,  not  be- 
cause it  was  not  in  time,  but  for  the  retaon 
tbat  he  objected  to  the  quality  of  the  goods 
previously  accepted  and  paid  for.  This 
court  held  that  under  these  circumstances 
the  buyer  could  not  rescind,  but  muse  re- 
sort to  his  action  for  damages  for  the  de- 
fects In  tbe  goods  whieh  had, been  funilshed. 
Tbat  case  was  properiy  decided  under  the 
IwevalUng  rale  which  at^llei  to  rescfflsion. 
It  Is  tbe  admitted  rule  that  resdsrion  cannot 
be  resorted  to  where  part  of  the  omtract  has 
been  executed,  and  tbe  parties  cannot  be 
placed  in  statu  quo.  The  entire  eoatract 
must  be  rescinded,  or  there  can  be  no  re- 
scission. Undv  the  rule  on  which  the  Judg- 
ment b^w  la  based.  If  there  la  a  contract 
for  12  successive  monthly  dellreriee,  the 
vendor  may  refuse  to  make  11  of  tiie  dellv- 
eries  as  the  due  dajw  arrive,  «id  sUn  liold 
the  vendee  to  the  acceptance  of  tlie  twdftb 
delivery.  Such  a  doctrine  win  be  starCKng 
to  the  business  community.  It  needs  no 
dlscusrton  to  show  tliat  In  tiiose  pursuits 
where  supplies  are  essential  to  the  employ- 
ment of  labor  no  business  enterprise  can 
be  conducted  with  safety  or  success  under 
such  a  rule.  A  contract  for  goods  in  install- 
ments is  thweby  perverted  into  an  agree- 
ment to  ragage  in  a  successlMi  ot  lawsuits, 
if  the  vendOT  so  dects,  for  sndi  damages 
as  the  purchase  may  be  able  to  recovor,  as 
a  substitute  for  what  he  rapressly  ba^mina 
for,  and  daring  all  tUs  period  tbe  pnrdiaMr 
cannot  safdy  secure  his  needed  siipplies  else- 
where, because  he  cannot  know,  until  the 
due  days  arrive,  whether  the  vendor  will 
make  further  default  The  Injustice  of  mcta 
an  ezpo^U<m  of  the  law  Is  ev«  mnen  oon- 
splcuoos  when  vn  contider  tbat  in  many 
cases  the  pnrchaaer  will  be  compelled  to  meek 
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redreM  In  tlie  courts  of  anotber  state,  or  In 
tbose  of  a  foreign  country.  I  cannot  assent 
to  a  doctrine  so  subTerslTe  of  certainty  and 
BoccesB  In  commovlal  transactions.  In  my 
opinl<Hi,  t3ift  Jndgmoit  below  should  re- 
versed. 


HIDDLETON  ▼.  GRIFFITH. 
tf)onrt  of  Errors  and  Appeals  of  New  Jtxwej. 
March  4,  1895.) 

NneOTUBLB    INSTRUUKKTS  —  IXDORftEMKlfT  AITD 

TuAifsrsB— Cancillatioh  or  IndobsS' 
MINT— OrrsB  or  Etidssob. 

1.  A  dcUverr  of  a  promlflsory  note  is  neess- 

euT  to  Its  tnuiafer  by  indorsement. 

2.  The  fact  that  an  IndorBement  in  blank 
Is  nude  by  the  payee  on  a  promissory  note  is  not 
evidence  diat  he  has  transfened  the  note,  or  tlist 
lie  is  not  the  owner  of  it^  if  the  note  stUl  remaios 
in  his  possession,  and  is  produced  by  him. 

3.  The  fact  that  the  Indorsement  of  the 
payee  is  left  uncanceled  on  a  promissory  note 
will  not  ipso  facto  prerent  his  recovery;  but 
from  his  possession  and  production  of  the  note 
It  will  be  presumed  that  the  note  was  not  deliv- 
ered nnder  the  indorsemeQt,  or  that^  if  it  was  so 
delivered.  It  was  taken  ep  by  him. 

4.  If  a  perB<m  who  indorses  a  bill  or  note 
to  another,  whether  for  value  or  for  the  purpose 
of  collection,  cornea  again  to  the  posBessioD  there- 
of, he  la  to  be  reganleil,  unless  the  contrary  ap- 
p^rs,  as  the  bona  fide  holder  and  owner  of  sndi 
bill  or  note,  and  is  entitled  to  recover  thereon, 
without  prodacing  any  receipt  or  indorsement 
back  to  mm;  and  he  may  strike  the  subsequent 
Indorsanrats  and  liis  own  from  the  bill  w  note, 
or  not,  as  lie  may  think  proper. 

6.  While  parol  evideuce  is  admissible  in  a 
suit  by  the  payee  to  recover  of  the  maker,  to  es- 
tablish between  them  a  ctmtemporaneous  agree- 
ment  as  to  the  mode  sod  manner  of  the  parment 
of  the  bill  or  note,  whidh,  If  executed,  will  be 
In  satisfaction  and  payment,  yet  the  offer  by  the 
maker  of  such  an  agreement,  when  it  is  made  in 
the  fMm  of  an  offer  to  prove  sndi  an  agreement, 
mast  be  fall  and  specific;  and  It  should  so  state 
the  facts  that  it  will  not  be  doubtful  what  is 
intended  to  be  proved,  and  the  object  and  pot^ 
pose  for  which  the  proof  is  intended,  so  that,  if 
objection  ba  made,  .the  court  may  ascertain  If 
the  evidence  proposed  be  material  and  relevant, 
and  act  auderatandlngly  in  relation  to  Its  admis- 
sion. 

(SyllabnB  by  the  Ooort) 

Error  to  circuit  court,  Camden  county; 
befo»  Justice  Garrison. 

Action  by  Blchard  Griffith  against  M^- 
bourne  F.  Middleton  ou  a  note.  There  wan 
judgment  for  plaintiff,  and  defendant  brings 
«rror.  Affirmed. 

J.  J.  Gmndall  and  T.  J.  Middleton,  for 
plaintiff  in  error.  0.  V.  D.  JoUne,  for  de- 
Cmdant.ln  enor. 

LIPPINCOTT,  J.  This  Is  an  action  on  a 
promissory  note  given  by  the  defendant  be- 
low, who  is  here  the  plaintiff  in  error,  to  the 
plaintiff  below,  the  defendant  In  error  in 
this  court,  for  the  sum  of  $375,  dated  April 
22.  1889,  payable  in  three  months  from  the 
date.  The  note  was  first  Indorsed  by  Blch- 
ard  Orifflth,  the  plaintiff;  then  by  "The 
ProTldent  Ufe  and  Trust  Co.  of  Philadel- 
phia, May  0.  1S80";  then  "For  collection; 


remittance  to  Oentral  National  Bank,  Phil- 
adelphia, Pa.  Tfaeo.  Kitchen,  Cashier."  At 
the  time  of  trial  the  last  two  Indorsements 
were  erased.  The  plea  was  general  Issue, 
and  a  specification  of  defenses  under  the  gen- 
eral issue  was  demanded  and  served.  In 
1880  the  defendant  secured  a  policy  of  life 
insurance  in  the  Provident  Life  ft  Trust 
Company  of  Philadelphia  on  his  own  life, 
for  $10,000.  The  yearly  premium  was  $522. 
A  note  was  given  for  this  premium,  and, 
when  it  became  due,  part  was  paid,  and  a 
new  note  given.  When  this  second  note  be- 
came due,  another  part  was  paid,  and  the 
note  in  snlt  was  given.  This  last  note  was 
for  $376,  payable  to  Qrlffith,  who  appears  to 
have  been  the  agent  through  whom  the  in- 
surance had  been  obtained.  The  other  notes 
had  also  been  given  to  him.  The  policy  of 
Insurance  is  still  in  the  possession  of  the  de- 
fendant, and  retained  by  blm;  On  the  trial 
below,  a  verdict  was  directed  In  favor  of 
the  plaintiff,  against  the  defendant,  for  the 
sum  of  $48Q;  being  the  amount  of  the  note, 
with  Interest  thereon  from  the  maturity 
thereof.  At  the  trial  the  note  was  proved 
and  offered  In  evidence,  with  the  two  last 
Indorsements  erased.  The  name  of  the 
plaintiff  as  first  indorser  was  not  erased. 
The  defendant  objected  to  the  admission  of 
the  note  with  the  name  of  the  plaintiff  In- 
dorsed thereon,  and  now  claims  In  his  first 
assignment  of  error,  that  It  should  not  have 
been  admitted  In  evidence,  for  the  reason 
that  the  plaintiff,  by  legal  import,  waa  not 
the  owner  of  the  note,  and  had  no  right 
of  action  thereon. 

It  will  be  noticed  that  the  Indorsements 
subsequent  to  that  of  the  payee  had  been 
erased.  The  promissory  note  was  produced 
by  the  plaintiff,  and  be,  during  the  progress 
of  the  cause,  testified  that  he  was  the  owner 
of  the  note.  Now,  It  may  be  observed  that 
to  the  formal  admission  of  this  paper  in 
evidence  there  could  be  no  objection.  The 
contention  made  by  this  assignment  of  er- 
ror Is  that  there  could  be  no  recovery  be- 
cause the  ludorsement  of  the  plaintiff  waa 
not  erased  from  the  note,  becauae  the  in- 
dorsement In  law  Imported  a  contract  which 
conclusively  demonstrated  that  the  note  was 
owned  by  some  one  else,  who  bad  the  right 
of  action  on  the  note.  This  contention  does 
not  appear  to  be  founded  upon  either  rea- 
son or  authority.  There  is  no  reason  why 
evidence  is  not  admlaslble  to  show  that  oue 
who  has  a  promissory  uote  In  his  posses- 
sion, and  produces  It,  is  the  holder  of  It, 
and  to  trace  bla  title  to  It  Such  evidence 
Is  held  to  be  competent  by  numerous  ad- 
judicated casea,  and  it  Is  not  evidence  which 
varies  the  contract  implied  in  the  law  be- 
tween the  Indorser  and  Indorsee.  2  Daniel, 
Neg.  Inst  (4th  Bd.)  !$  1181a,  U98.  The  in- 
dorsement of  a  promissory  note  by  the 
payee  Is  an  order  upon  the  maker  of  the 
note  to  pay  the  indorsee  (2  Burrows,  676; 
Garretsle  r.  Van  Ness,  2  N.  Law  25J:i  and 
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tbe  Indoner  becomes  liable  upon  the  cm- 
torn  merchant  or  commercial  law,  and  not 
upon  any  Implied  covenant  or  promise  con- 
tained In  the  Indorsement,  distinct  from 
that  raised  by  such  cnstom.  The  right  of 
the  Indorsee  to  recur  back  to  the  payee  or 
other  indorser  In  case  of  fallore  of  the  mak- 
er to  pay  on  demand  and  notice  Is  pnrely  of 
mercantile  origin.  Id.  A.  promissory  note 
only  takes  effect  from  dellrery.  Powell  t. 
Waters,  8  Cow.  670.  so  a  note  may  be  In- 
dorsed by  the  payee;  yet.  If  not  dellrered 
to  some  one  as  indorsee  or  holder,  the  title 
remains  In  the  payee,  who  still  Is  Its  bolder, 
and  no  contract  whatever  from  such  indorse- 
ment Is  created  or  implied,  unless  there  be 
a  dellTery  of  the  note.  State  r.  High  Bridge 
M.  B).  Church  Ass'n,  44  N.  J.  Law,  148;  Den- 
ton T.  Peters,  L.  R.  5  Q.  B.  475;  MuUer  v. 
Pondir,  56  N.  Y.  325.  If  the  note  Is  stlU  In 
the  payee's  possession,  his  blank  Indorse- 
ment Is  no  evidence  of  a  transfer  by  him. 
William  T.  Smith,  21  Mo.  419;  Beeson  t. 
Llppman.  52  Ala.  276;  Best  v.  Bank,  76 
III.  608.  And,  If  it  has  been  transferred  by 
him  by  blank  indorsement,  npon  regaining 
possession  in  a  bona  fide  manner  of  the  note 
he  may  strike  oat  all  snbseqneat  indorse- 
ments and  his  own  also,  and  sne  apon  It. 
The  payee's  possession  of  a  bill  or  note  is 
pilma  facie  evidence  of  title  In  him,  wheth- 
er his  own  Indorsement  be  erased  or  not. 
He  need  not  show.  In  order  to  maintain  his 
action,  any  retransfer  of  the  instrument  to 
himself,  and  he  can  at  the  trial  strike  out 
his  own  or  any  subsequent  blank  Indorse- 
ments. He  can  strike  out  his  own  Indorse- 
ment at  the  trial,  or  at  bar,  on  a  motion  for 
a  new  trial.  The  general  rule  of  law  Is— 
and  I  think  without  an  exceptional  ruling  to 
the  contrary,  so  far  as  I  can  discover— that 
tbe  holder  of  a  bill  or  note  Is  prima  facie 
Its  owner,  and  that  a  delivery  of  a  note  Is 
necessary  to  Its  transfer  either  by  indorse- 
ment or  otherwise,  and  tliat  the  fact  that 
his  blank  Indorsement  Is  thereon,  standing 
alone.  Is  no  evidence  that  he  has  transferred 
the  note,  or  that  he  Is  not  the  owner  of  it, 
or  that  any  one  else  Is  the  owner  of  It  This 
rule  is  entirely  applicable  to  all  blank  in- 
dorsements or  indorsements  for  collection,— 
the  only  character  of  Indorsements  which 
were  upon  the  note  in  question.  2  Band. 
Com.  Paper,  |  717,  and  cases  cited;  2  I>an- 
lel,  Neg.  Inst  5$  llSla,  1108,  1200.  and  cases 
cited.  The  holder's  own  blank  indorsement, 
left  uncanceled  on  the  note,  will  not  in 
general  prevent  his  recovery,  but  from  his 
possession  it  will  be  presumed  that  tbe  pa- 
per was  not  delivered  under  the  Indorse- 
ment, or  that,  If  It  was  so  delivered,  It  was 
afterward  taken  up  by  blm.  8  Rand.  Com. 
Paper,  $|  1646,  1646,  and  cases  cited;  Locke 
V.  SUk  Co..  37  Mich.  479;  Beading  v.  Beards- 
ley,  41  Mich.  123.  1  N.  W.  065. 

The  practice  in  this  state,  nniversally  es- 
tablished, has  been  for  the  holder,  being 
elth«  payee  or  other  indorser,  to  strike  out 


all  sabseqnent  blank  Indorsements  or  In- 
dorsements for  collection,  and  then  sue  upon 
the  note.  I  do  not  think  tbe  pnurtlce  has 
been  universal  to  strike  out  his  own  Indorse- 
ment I  think  It  has  generally  been  done, 
but  in  many  cases,  if  not  quite  generally, 
not  until  the  time  of  trial  There  is  no  rea- 
Bon  manifest  why  his  own  blank  Indorse- 
ment should  be  stricken  out  Bvery  snbse- 
qnoit  Indorsranrat  being  stricken  out,  and 
the  note  bting  in  his  possession  and  produced 
at  the  trial,  It  would  seem  as  if  no  reason 
could  exist  for  the  mere  mechanical  act  of 
striking  out  his  own  name;  and  of  course, 
the  note  having  matared,  there  could  exist 
no  holder  after  that  who,  in  the  face  of  the 
Judgment  thereon,  could  maintain  a  recovery 
upon  the  note.  There  Is  no  reason  for  a 
contrary  rule,  and  I  think  It  Is  established 
by  authority  that  the  fact  that  the  blank  In- 
dorsement of  a  hold^  of  a  promissory  note 
still  remains  thereon  does  not  Impair  his  title 
to  It,  or  defeat  his  action  to  recover  the 
amount  due.  2  Rand.  Com.  Paper,  |  TIT; 
3  Band.  Com.  Paper.  fiS  1645, 1646;  1  Danl^ 
Neg.  Inst  {  6&4;  2  Dani^  Neg.  Inst  S  1196; 
Abbott  V.  Joy,  47  Me.  177;  Dollfus  v.  Froscb, 
1  Denlo,  307;  Chaffee  v.  Taylor,  8  AUm, 
698;  Royce  v.  Nye,  52  Vt  376;  Evans  v. 
Gordon,  8  Port  (Ala.)  142;  Humphreyville 
V.  Culver,  73  111.  485;  Black  v.  Strickland.  3 
Ont  217;  Callow  v.  Lawrence  S  Btanle  &  8. 
96;  Dugan  v.  U.  S..  S  Wheat,  173;  2  Am.  & 
Eng.  Enc  Law,  p.  383. 

There  is  an  entire  want  of  reference  to  au- 
thorities npon  this  asslgnm^t  of  &mr  in 
the  briefs  of  counsel,  but  the  case  of  Bri^t 
V.  Hand,  16  N.  J.  Law,  278.  has  soggested 
Itself  as  indicating  that  an  indorser,  as 
payee,  could  not  maintain  an  action,  unless 
the  note  had  been  reassigned  to  blm.  The 
case  as  an  authority  Is  entirely  unavailable. 
It  can  be  concluded  from  the  case  that  the 
note  was,  at  the  time  tbe  suit  was  brought 
in  the  hands  of  a  third  party.  The  case  is 
very  meagerly  reported  as  to  facts,  and  can- 
not in  any  sense  be  applicable  to  establish  a 
principle  so  much  at  variance  with  the  na- 
ture and  qualities  of  commercial  paper, 
transferable  by  indorsement,  delivery  by  the 
holder,  or  by  dMIvery  only,  as  where  the  pa- 
per Is  taken  up  by  the  payee  or  some  prior 
indorser  of  some  subsequent  holder.  In  the 
case  of  Dugan  v.  U.  S.,  3  Wheat.  172,  It  was 
held  that  "If  a  person  who  Indorses  a  bill  to 
another,  whether  tor  valne^  or  for  the  pur- 
pose of  collection,  comes  again  to  the  posses- 
sion thereof,  he  is  to  be  regarded,  unless  the 
contrary  appears  In  evidence,  as  the  bona 
fide  holder  and  owner  of  such  bill,  and  Is  en- 
titled to  recover  thereon,  notwithstanding 
there  may  be  on  It  one  or  more  Indorsements 
in  foil,  without  producing  any  receipt  ac  in- 
dorsement back  to  him  from  either  sncb  in- 
dorsees, whose  names  he  may  strike  trom 
the  bill,  or  not.  as  he  thinks  proper."  The 
first  assignment  oC  SRor  It  ttmtiwv  not 
sustained.  ^  . 
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The  BecoDd  and  only  other  auignmait  of 
error  Is  tbat  the  trial  judge  lefuaed  to  ad- 
mit tbe  erideoce  of  a  certain  agreement  be- 
tween the  maker  and  payee  of  the  note. 
This  alleged  agreement  was  In  the  shape  of 
aa  offer  of  evidence,  and  overruled  by  the 
trial  Justice.  The  note  in  question  was  giv- 
en for  a  premium  on  a  policy  of  life  Insur- 
ance upon  the  life  of  the  maker  of  the  note. 
The  policy  was  delivered  by  the  payee  to 
the  maker  of  the  not^  and  had  ever  since 
been  retained  by  him.  and  not  delivered  or 
surrendered  np  to  the  comixiny  or  to  the 
payee  of  the  note.  This  fully  appeared  In 
the  evidence  of  the  plaintifF.  The  offor  ou 
the  part  of  the  defendant  was  made  to  show 
"that  It  was  agreed  between  the  defendant, 
the  maker  of  tbe  not^  and  the  plaintiff,  as 
payee,  at  tbe  time  of  the  making  of  tbe  note, 
that  the  defendant,  the  Insured,  ihoald  have 
tbe  option,  to  be  exercised  at  any  time  dur- 
ing bis  life  or  tbe  continuance  of  the  policy, 
of  paying  a  reduced  rate  of  insurance  called 
a  'carrying  rate,'  by  surrendering  the  policy 
to  the  payee  of  the  note;  and  that  upon  the 
defendant  exefclsing  such  option,  which  be 
did  nndw  the  agreement,  there  would,  upon 
an  accounting  rendered  of  payments  already 
made^  remain  nothing  due  on  said  note,  in- 
asmuch as  more  money  has  been  paid  by  the 
defendant  to  the  plaintiff  personally  than 
would  meet  the  conditions  of  |175  per  year, 
which  was  then  agreed  to  be  the  carrying 
rate  afcvesald."  Parol  testimony  is  admis- 
sible to  establlsb  between  the  parties  a  con- 
temporaneous agreemeat  as  to  the  mode  of 
payment,  which  has  been  executed  in  satis- 
faction of  a  promissory  note.  Such  an  exe- 
cuted agreement  then  becomes  payment  of 
the  note;  and  such  an  agreement  does  not 
alter  or  vary  the  contract. 

The  general  rule  applicable  to  promissory 
votes  la  that  evidence  is  not  admissible  to 
vary  the  ccmtract  between  the  parties,  and 
this  la  true  whether  the  evidence  be  of  a 
contemporaneous  agreement  or  of  any  other 
character.  The  only  rule  under  which  the 
evidence  of  a  contemporaneous  agreement  is 
admissible  Is  that  It  must  be  such  an  agree- 
ment that,  when  executed,  it  works  a  per- 
formance or  satlsfactloa  of  the  contract,  and 
extlngnlshes  its  obligation.  There  Is  no 
fraud  charged,  and  parol  evldoice  was  not 
admissible  tending  to  vary  the  Imjiort  of  this 
note.  It  cannot  be  converted  by  parol  evi- 
dence from  an  absolute  Into  a  conditional 
contract.  Meyer  v.  Beardsley,  80  N.  J.  Law, 
239;  Chaddock  v.  Yanness,  35  N.  J.  Law, 
517;  Wright  V.  Remington,  41  N.  J.  Law, 
48.  Evidence  of  a  parol  contemporaneous 
aFTeement  that  the  note  should  not  be  paid, 
in  whole  or  In  part,  is  not  admissible.  Rem- 
ington V.  Wright  (Ct.  Err.  &  App.)  43  N.  J. 
I^w,  451;  Johnson  v.  Ramsey,  Id.  270;  An- 
th<my  V.  Frltts,  45  N.  J.  Law,  1;  Hendrick- 
Bon  V.  Hutohinson,  29  N.  J.  Law,  180;  Whart. 
Ev.  I  1058;  Byles.  Bills,  par.  600;  Stiles  v. 
Vaoderwater,  48  N.  J.  Law,  67.  4  Atl.  668; 


Bucbanon  v.  Adams,  49  N.  J.  Law,  636,  10 
Aa  G62.  These  cases  aU  illustrate  this  rule 
of  law,  and  therefore  a  ccntonporaneons 
agreemoit  which  varies  or  alters  the  terms 
and  Import  of  a  promissory  note,  by  adju- 
dication in  thia  court,  Is  inadmissible,  and 
cannot  defeat  a  recov^.  But  evidence  is 
admissible  to  show  a  want  or  failure  of  con- 
Bideratl(Hi,  illegality  of  the  transaction  on 
which  tbe  note  is  based,  or  fraud  and  mis- 
take. It  was  also  held  In  Chaddock  v.  Van- 
nesB,  in  this  court,  tliat  parol  evidence  of  a 
contemporaneous  agreement  between  the 
parties  as  to  tbe  mode  of  payment,  which 
has  been  executed  In  satisfaction  of  the  debt, 
is  admissible  in  an  action  by  tbe  payee 
against  the  maker.  In  Bucbanon  v.  Adams, 
49  N.  J.  Law.  636,  10  AtL  062,  In  this  court, 
the  testimony  objected  to  was  to  the  effect 
that,  contemporaneously  with  the  giving  of 
tbe  not^  It  was  agreed  with  the  defendant 
that  lumber  would  be  taken  in  payment  of 
it,  and  that  the  note  would  not  be  negotiated. 
This  testimony,  supplemented  by  proof  that 
such  agreemmt  was  executed,  on  the  part  of 
the  def.endant,  by  the  delivery  of  lumber  to 
pay  the  note,  was  admitted  for  the  purpose  of 
showing  that  the  lumbw  was  in  fact  receiv- 
ed by  the  payee,  the  plaintiff,  In  i>ayment  of 
the  note,  and  not  for  the  purpose  of  varying 
the  terms  of  the  written  cwtract  to  pay. 
Tbe  principle  upon  which  such  evidence  Is 
admissible  In  an  action  by  the  payee  Is  that 
It  goea  to  establlah  tbe  fact  of  payment  or 
satisfactiai.  Oliver  t.  Phelpa.  21 N.  J.  Iaw, 
G97-0O3. 

If  this  offer  of  evidence  In  this  case  vras  to 
establish  a  contemporaneous  agreement  aa  to 
Its  mode  or  manner  of  payment  between  tbe 
plaintiff  and  defendant,  and  which  had  been 
executed  in  satisfaction  of  tbe  note  or  the 
debt  secured  thereby,  then  It  was  admissible 
to  defeat  the  action;  but.  In  order  to  be  ad- 
missible, the  off^  must  tend  to  show  this  re- 
sult The  offer  must  be  adjudged  by  Its 
terms,  and  it  Is  clear  that  tbe  agreement.  If 
one  was  made  at  the  time,  had  never  been 
executed.  The  agre«nent  remained  of  an  ex- 
ecutory character  at  the  time  tbe  action  was 
commenced.  The  policy  of  life  insurance  had 
not  been  surrendered  to  the  payee.  All  of  tbe 
terms  of  the  agreement  remained  unexecuted. 
No  attempt  or  offer  was  made  to  show  that 
the  note  was  without  consideration,  or  that  Its 
consideration  had  failed.  The  offer  was  to 
show  satisfaction  by  a  contemporaneous  agree- 
ment, and  In  no  sense  did  the  offer  Include 
such  a  result.  The  note  had  remained  in  the 
hands  of  the  payee  or  his  indorsees,  and  the 
policy  of  life  Insurance  was  retained  by  the 
maker.  The  position  of  the  parties  remained 
precisely  as  at  the  execution  of  the  instm- 
ment,  end  the  offer  of  evidence  to  defeat  the 
action  was  not  of  any  fact  tending  to  show 
any  want  or  failure  of  consideration  of  the 
note  sued  on,  nor  any  Illegality  of  the  trans- 
action upon  which  tbe  note  was  founded,  nor 
of  f  raod  or  mistake  In  Its  inc^titm.  The  of- 
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.  fer  was  iDtended  to  show  on  execated  agree- 
meat  which  worked  a  Batlatactton  or  payment 
of  the  note,  bnt  the  offer  waa  entirely  devoid 
of  any  fact  tending  to  establlah  that  result 
The  terms  of  the  agreement  were  not  aet  out 
In  the  offer  with  any  degree  of  certainty 
wtaaterer.  In  the  ctter  the  term  "carrying 
rate"  le  nied,  but  there  waa  no  offer  to  show 
the  facts  open  which  the  court  could  deter- 
mine the  meaning  of  the  term.  The  note  had 
admittedly  been  given  for  the  premium  to  be 
paid  on  a  policy  of  life  Insurance,  which,  ac- 
cording to  the  terma  of  the  ^reement,  so  far 
as  they  were  revealed  lu  the  offer,  was  to 
have  been  surrendered  to  the  plaintiff;  but 
the  offer  Itself  and  the  evidence  in  the  case 
show  that  It  had  not  been  surrendered  to  the 
plaintiff,  nor  had  the  nota  been  demanded  as 
satlsfled.  The  policy  was  still  retahied  by 
the  defendant,  and  no  attempt  had  been  made 
to  surrender  it  to  the  plaintiff,  in  satisfaction 
and  payment  of  the  note,  or  tm  any  other 
purpose.  The  note  its^f  was  founded  upon 
a  good  consideration,  and  the  contemporane- 
otn  agreement  must  have  been  of  such  a  char- 
acter as  satisfied  the  obligation  of  the  note, 
and  that  in  order  to  work  the  payment  or 
satisfaction,  and  defeat  recovery  thereof,  it 
must  have  been  executed.  A  mere  agree- 
ment that  a  note  founded  on  a  good  and  valu- 
able consideration  shall  never  be  enforced,  or 
that  It  shall  not  stand  for  what  It  Imports  on 
Its  face,  can  have  no  valid  effect  whatever 
against  the  enforcement  of  the  obligation  of 
the  note.  The  agreement  set  forth  la  the  of- 
fer Is  not  of  the  character  of  contemporaneous 
agreements  which  will  work  a  satisfaction  of 
a  note  when  executed.  It  is  an  agreement  In 
relation  to  the  future  conduct  of  the  parties, 
to  which  they  may  or  may  not  conform;  and 
whether  it  shall  be  performed  or  not  depended 
upon  whether  both .  parties  could  agree.  It 
was  a  contract  of  an  executory  character,  and 
it  never  merged  into  an  executed  one;  and 
whether  or  not  It  was  ever  to  be  an  executed 
agreement  depended  entirely  upon  the  future 
conduct  of  the  parties.  As  the  offer  stands,  It 
is  Just  what  the  trial  court  denominated  it,— 
an  attempt  to  vary  and  alter  the  terms  and 
Import  of  the  promissory  note  upon  which  the 
suit  was  brought  An  offer  of  evidence  toid- 
tng  to  defeat  recovery  should  be  of  facts  clear 
and  distinct  In  their  character,  and  not  of 
doubtful  or  uncertain  Import  For  Instance, 
an  offer  to  give  the  acts  and  declarations  of 
an  assignor  in  evidence  against  his  asdgnee 
should  be  80  framed  as  to  show  that  they 
were  made  before  the  transfer.  If  the  offer 
leaves  It  in  doubt  whether  the  declarations 
were  made  before  or  after  the  transfer,  It 
must  be  excluded.  Abb.  Tr.  Ev.  "Civil  Ac- 
tions," p.  13;  Vroomau  v.  King,  36  N.  Y.  477. 

The  offer  of  the  agreement  was  Intended  to 
show  satls&ction  of  the  note.  That  waa  the 
oolj  purpose,  in  law,  it  could  have.  Now,  the 
(OCee  of  evidence  frequentiy  occurs  In  the 
Iffogreaa  of  a  cause,  and  with  a  statemott  for 
the  purpose  for  which  it  is  <^ared,  and  it  is 
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always  subject  to  an  objection  for  irrelevancj 
or  Inunaterlality.  This  metiiod  has  the  sanc- 
tion of  usage,  and  may  be  now  regarded  as  a 
well-regulated  formula  for  obtaining  a  bear- 
ing upon  the  subject-matter  ut  the  ottest  and 
the  purpose  for  which  the  evidence  la  offered. 
Van  Buren  v.  Wells,  19  Wend.  204.  The  trial 
court  Is  bound  to  ascertain,  as  certainly  as 
possible,  If  objection  be  made,  that  the  evi- 
dence offered  Is  material  and  relevant  before 
It  Is  received,  and  counsel  must  not  leave  it 
In  an  Indefinite  or  donbtftil  shape,  bat  are 
bound  to  inform  court  of  the  facts  ex- 
pected to  be  proved,  and  how  th^  are  rele- 
vant so  that  the  court  may  act  understand- 
Ingly  in-  relation  to  the  admission  of  the  cfI- 
dence.  3  Walt  Law  &  Prac.  (5th  Ed.)  474. 
And  the  offer  must  be  so  full  and  apedflc  tbat 
Ite  exclusion  would  be  erroneous  in  any  point 
of  view;  and,  whenever  Its  competency  or  ma- 
teriality d^nds  upon  the  facta,  they  must 
be  stated,  and  the  offers  must  aim  be  made 
to  prove  them,  or  It  Is  not  error  to  sustain 
the  objection.  It  rests  with  the  party  mak- 
ing the  otter  to  so  state  the  facts  tiiat  tbere 
shall  be  no  doubt  what  Is  Intended  to  be 
I^ved;  for,  If  the  party  so  chooses,  be  need 
not  make  any  offer  of  evidence  at  all,  but 
rely  upon  the  evidence  to  be  obtained  from 
the  witnesses  as  called.  Games  v.  Piatt,  38 
N.  Y.  Super.  Ct  361;  Keller  v.  Railroad  Co.. 
2  Abb.  Dec  480;  McGrath  v.  BeU,  33  N.  Y. 
Super.  Ct  195;  2  Rumsey,  Prac.  297;  Bay- 
lias  V.  Cockcroft,  81  N.  Y.  363.  The  offer  of 
the  evidence  in  this  case  did  not  conform  to 
established  principles  of  law  as  to  rele-rancy 
and  parpose,  and  therefore  no  error  Is  found 
in  Ite  exclusion  by  the  trial  Justice.  The 
Judgment  will  be  affirmed,  with  costa 


MATOR.  BTO..  OF  CITY  OF  NEWARK  et 
al.  V.  BONNEL  et  aL 
(Oourt  of  Errors  and  Appeals  of  New  Jersey. 

March  4,  1893.) 
Paviso  Contract— Bblection  op  Matbrtal. 
Where  the  proper  municipal  board  adver- 
tises in 'good  faith  for  proiKMali  for  paving 
streets,  and  specifies  the  employment  of  tne  ms- 
terlol  deemed  by  it  to  be  for  the  beet  interest  oS 
the  fflunit^pallty,  the  city  Is  not  debarred  by  any 
rule  of  law  from  contracting  for  what  It  wanti 
merely  because  the  desired  material  is  the  sub- 
ject of  private  ownership  or  the  product  of  ex> 
elusive  manufacture.    Krueger,  li,  dissenting. 
(Syllabus  by  the  Court) 

Error  to  supreme  court 

Action  by  Mary  A.  B<Mm^  and  others 
against  the  mayor  and  common  council  of 
the  city  of  Newark  and  others.  Plaintiffa 
had  Judgment  and  defendante  bring  wror. 
Reversed. 

S.  Dcpue,  for  ^Intlff  In  enor  dty  of  New- 
ark.  J.  Conlt,  tot  defendant  In  enw  Barber 

Ai^halt  Company. 

OABRI80N,  J.  On  the  «th  day  or  An- 
gust  1892,  the  board  of  street  and  water 
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commlaalfmen  of  the  dty  of  Newark  adrer- 
tlsed  for  sealed  propoeals  fw  the  paving  of 
certain  atreets.   The  speelflcati<m  of  the  ma- 
terial to  be  furnished  therefcv  In  each  In- 
stance called  for  the  empIoTmoit  of  gesmlne 
"Trinidad  Lake"  aaphahnm.   The  board  in 
luTltlns  these  bids  expressly  reserred  "the 
Tight  to  accept  fa  reject  any  or  all  proposals 
for  the  above  work,  as  they  mlffht  de«n  for 
the  Interest  of  the  city."   Propoeals  were  re- 
ceived from  two  bidders,  the  Barber  Asphalt  i 
Paring  Company  and  the  New  Jersey  As- 
phalt Company,  the  bid  of  the  latter  being  the 
lower.  Ktter  an  investigation  that  occupied 
more  than  six  months,  the  board  determined 
that  it  was  not  fw  the  best  Interest  of  the  j 
city  to  accept  the  proposal  of  the  New  Jvney  | 
Asphalt  Company.    The  contracts  with  the  I 
Barber  Asphalt  Paring  Company  (now  the  I 
subject   of   controrersy)    were   tberenptm  ' 
awarded  and  executed.   The  examination  of  < 
the  board,  which  was  directed  almost  wht^  i 
to  the  bona  fides  of  the  two  competitors  in  re*  ; 
gard  to  the  employment  of  the  matwlal  sped-  i 
fled,  is  detailed  in  500  printed  pages  of  testi- 
mony, with  respect  to  which  It  is  sufflclent  { 
to  aay  that  it  falls  to  suggest  a  doubt  as  to  j 
the  honest  exercise  by  the  board  of  the  dia-  t 
cretloa  they  had  reeerred  to  themselres. 

Tbe  (xUy  question  of  law  raised  by  the 
reasons  on  file  is  that  the  material  called  < 
"Trinidad  Lake"  asphaltum  la  a  proprietary  : 
article,  and  a  monoptdy.  In  which  there  can  i 
be  no  competition.  In  pdnt  of  fact,  the  lat- 
t»  atatemeut  Is  not  sustained  by  tbe  proofs. 
Up<m  tbe  tacts  proved,  the  legal  prop06ltl(m 
Is  that  a  mtmlclpallty  may  not  cmtract  for 
the  material  It  deems  most  suitable  for  Its 
purposes  If  It  be  potential  on  the  subject  of 
exclusive  ownMahlp  or  cwtrol,  fw  that  la 
what  the  oonteotioD  comes  to.  Such  a  pn^io- 
altlon  cannot  be  said  to  be  sustained  by  any 
neceBsary,  or  even  by  any  legitimate,  impll- 
eation  to  be  drawn  from  the  leglslatire  pre- 
■ctiption  that  "all  contracts  shall  be  awarded 
to  tbe  lowest  blddor,"  especially  when  modi- 
fied by  the  proviso,  "unless  It  shall  apear 
that  tbe  Interests  ot  the  city  or  of  the  prcq^ 
vty  ownws  will  not  be  adranoed  thereby." 
Tbe  oorrect  ml^  as  I  conceive  It,  Is  stated 
by  Gorley,  a  J.,  In  Hobart  v.  Detroit,  17 
Mich.  216t  in  these  words:  "Tbe  fact  that  an 
article  is  patented  does  not  neoessarlly  pre> 
vent  any  pawn  but  the  patentee  from  at- 
tracting to  supply  it;"  the  obvious  reasoning 
being  that  others  may  contract  to  do  so,  tak- 
lag  the  risk  of  obtaining  the  material  or  the 
patentee's  license  to  use  It.  Tbe  primary  ob- 
jects of  care  In  tbe  legislative  ^vision  for 
competition  are  the  public  and  private  Inter- 
esrta  committed  to  municipal  agencies,  not  tbe 
convenience  of  oootractws  or  the  protection 
of  their  proflta.  Upon  this  pdnt  the  case  In 
re  Dugro,  60  N.  T.  613,  appears  to  me  to  be 
A  satisfactory  authority.  Tbe  case  of  State 
V.  City  of  Elizabeth,  85  N.  J.  Law,  357,  Is 
not  In  point,  and  does  not  decide  the  propcH 
altlon  stated  In  Its  syUabus.   All  that  Is  de- 


cided In  that  case  Is  that  the  petition  of  prop- 
erty owners  did  not  represent  one4ialf  of  the 
running  feet  along  the  line  of  the  proposed 
Improvement  The  views  expressed  by  Mr. 
Justice  Scudder  upon  the  legal  doctrine  were 
not  r^arded  by  him  as  dispositive  of  the 
cas^  which  turned,  as  he  deemed,  and  rightly 
so.  upon  the  application  to  the  facts  of  a  per- 
tinent supplement  directly  In  point.  More- 
over, that  case  concerned,  not  the  employment 
of  a  proprietary  material,  but  the  excluaire 
local  right  to  put  down  a  patented  pavement, 
which  raises  a  somewhat  different  question, 
with  respect  to  which  no  opinion  is  now  ex- 
pressed. There  is  In  the  present  case  noth- 
ing to  show  that  the  proposals  were  not  in- 
vited In  good  faith,  aor  that  the  spedflcatlon 
of  material  was  not  in  point  of  fact  for  the 
best  interest  of  the  city.  In  such  a  state  of 
affairs  the  city  la  not  legally  debarred  from 
eontractlog  for  what  It  wants  merely  because 
the  desired  material  1$  the  subject  of  private 
owntfshlp  or  tbe  prodnct  of  ezcliiaive  mana- 
facture. 

The  Judgment  of  the  sopreme  court  aboald 

be  rer^rsed. 

KRUSGBR,  J.,  dissenting. 


HATOR,  BTC,  OF  CITT  OF  NEWARK  et 
al.  r.  OAUFIELD. 
SAME  r.  SPAETH. 

(Court  of  Errors  and  Appeals  of  New  Jers^. 

Marcb  4,  1895.) 

'Error  to  supreme  court 

Separate  actions  by  Cbarles  Caafleltl  and  Al- 
fred Spaeth  against  the  city  of  Newark  and  oth- 
ers. From  a  judgment  for  plaintiff  in  each  case, 
defendants  prosecute  separata  writs  of  error. 
Rerersed. 

Sherrerd  Depoe,  for  rity  of  Newark.  James 
M.  Trimble,  for  Gaufield. 

PER  CURIAM,  lbs  writs  at  ettor  hi  tbese 
two  cases  present  the  same  question  as  tbe  Bon- 
uel  Case,  31  Atl.  408.  and  the  judgment  hi  that 
case  applies  to  them. 


LUDLOW  et  al.  r.  STRONG  et.  aL 
(Court  of  Chancery  of  New  Jersey.    March  18, 
1895.) 

TaUSTS— Cos  TK  ACT— Knpohckmbht. 

1.  A  stakeholder  or  custodian  of  a  fund, 
who  makes  a  contract  with  a  claimant  to  tbe 
fund  for  a  payment  to  him  of  a  pmtion  thereof, 
in  considenition  of  retaining  the  balance  fw  hlm- 
aelf,  cannot  in  a  suit  on  the  contract,  and  in 
tbe  absence  of  ezpreaa  provlsiona  therein,  re- 
quire the  complainant  to  bring  in  other  claim- 
ants to  fund,  or  require  an  adjudication  upon 
the  rights  of  these  claimants  or  other  posaible 
claimants  to  the  fund,  as  precedent  to  a  right  of 
reooren;  under  the  contract. 

2.  The  contract  in  this  case  Md  not  to  con- 
tain such  prorisions  for  adjudicating  upon  the 
rights  of  other  dalmanta  to  the  fund. 

8.  The  stakeholder  cannot  Impose  additional 
terms  or  cMiditions  by  his  i^mement  with  anoth- 
er dalmant  to  the  fund,  mads  subsequent  to  the 
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oontnet,  and  without  tiie  conaent  9t  th*  dalm- 

ant  with  wbom  he  hai  contracted. 
(Syllabus  by  the  Court) 

BUI  by  OeofKe  C.  Lndlow,  receiver,  and 
others,  against  Woodbrldge  Strong  and  oth- 
ers, for  specific  performance.  Heard  on  bill, 
answer  to  defendants  Strong,  replication, 
and  decree  pro  confesso  against  defendant 
Sklrm,  receiver. 

John  S.  Voorhees,  for  complainants.  Alan 
H.  Strong,  for  defendants  Strong  &  Sons. 

BMEB7,  V.  a  The  bill  In  this  caae  Is 
filed  to  compel  the  performance  of  an  agree- 
ment In  writing  made  by  Strong  &  Sons, 
three  of  the  defendants,  with  the  Feople's 
Xatlottal  Bank  of  New  Bnmswlck,  one  of 
the  complainants,  dated  May  27,  1890,  and 
relating  to  the  aaitdgnment  of  a  judgmoit 
owned  by  the  bank  to  Strong  &  Sons,  fw 
certain  uses  and  purposes,  specified  in  the 
agreement  The  general  purpose  of  the 
agreement  was  the  application  of  a  snm  of 
money  (9S2&8S$  In  Strong  St  Sons'  hands  to 
the  paymmt  of  the  Judgment  heldaby  Ibe 
hank;  and,  to  carry  ont  this  purpose,  the 
agreement  provided,  among  other  tlidngs, 
that  the  bank  should  asalgn  the  Judgment  to 
Strong  ft  Sons,  wbereapon  the  latter  were 
to  anply  ihe  moneys  on  account  of  the  Judg- 
m«it,  and  'then  at  (mce  commence  supple- 
mentary proceedings  on  the  Judgment  to 
make  the  application  "legal  and  safe";  and, 
when  this  was  done,  the  agreement  provided 
that  Strong  &  Sons  would  reassign  the  Judg- 
ment to  the  bank,  and  pay  them  60  per 
cent  of  the  moneys,  retaining  40  per  ceat 
for  their  compensation.  The  bank  now  flies 
this  bill  to  obtain  the  payment  of  the  mon* 
ey  and  the  reasslgment  of  the  Judgment, 
Joining  with  It  as  complainant  the  receiver 
who  was  appointed  under  the  supplementa- 
ry proceedings  on  the  Judgment  taken  on 
the  application  of  Strong  ft  Sobb,  who  are 
stlU  the  holders  of  the  legal  title  to  the 
Judgment  Strong  ft  Sons  had  received  this 
money  on  April  15,  1890,  as  the  attorneys 
of  one  Travws  and  his  Judgment  creditor; 
and,  as  to  the  claims  of  these  persons  to  the 
money,  the  agreement  expressly  provided 
that  In' order  to  can-y  out  the  agreement  be- 
tween the  bank  and  Strong  ft  Sons,  "It  wUl 
be  proper  to  secure  an  abandonment  of  said 
claim  of  John  Travers  and  his  judgment 
creditor."  This  abandonment  was  pro- 
cured, all  parties  being  satisfied  that  Tx&v- 
ers  and  bis  creditor  had  no  right  to  the 
money.  The  money  had  been  received  by 
Strong  ft  Sons  from  one  Daly,  as  the  Judg- 
ment debtor  primarily  liable  to  John  Tay- 
lor (the  bank's  debtor),  upon  Judgments 
which  Taylor  had  obtained  In  18S0  against 
Daly,  as  primarily  liable,  and  Travers,  as  sec- 
ondarily Ihible.  Travers,  supposing  that  these 
Judgments  bad  been  paid  by  him,  through 
Bales  of  his  proper^  on  execution,  employed 
Strong  ft  Sons  to  collect  the  amount  from 


Daly  by  proceedings  under  the  practice  act 
(section  36),  for  obtaintng  the  benefit  of  the 
ji^lgmento  as  agi^ist  IMf*  Daly,  the  per 
son  primarily  UaUe  to  Tsj^,  who  did  not 
deny  his  llabUIty  on  the  Jndgmotta,  paid  the 
amount  of  the  judgments  to  Strong  ft  Sons, 
as  attorneys  of  Travers  and  his  assignee, 
and  the  ^oeeedlngs  on  behalf  of  Travers 
were  not  iwoaeeuted.  While  still  holding 
the  mon^  in  their  hands.  Strong  ft  Sons  as- 
ontalned  that  Travers  was  mistaken  In  sup- 
posing that  the  Judgments  bad  been  paid 
by  the  sale  of  his  landa  l^lor,  the  Ju^- 
ment  creditor  of  Daly  and  Travers,  bad  be- 
come embarrassed  since  tike  recover  of 
his  Judgments  against  Daly,  and  the  fund  in 
Strong  ft  Sons'  hands  was  liable  to  be  made 
the  subject  chums  by  Taylor's  Judgment 
creditors.  So  tar  as  appears,  no  claims  had 
actually  been  made  by  any  persona  to  the 
fund  np  to  the  date  of  the  agreement  In 
suit  In  this  posture  <it  alEalrs,  and  on  Aih 
gust  28,  1890,  Strong  ft  Sons  made  with  the 
bank  this  agreonent  now  In  questton.  This 
agreement  redted  that  Strong  ft  Sons  had 
in  hand  $526.48*  a«  proceeds  of  two  Jndg- 
mente  recovered  many  years  pievloas  by 
Taylor  against  Travers  and  Daly,  and  that 
it  vas  delected  by  thun  for  Trava*.  on  his 
claim  that  he,  as  secondarily  liable,  was  en- 
titled under  the  stetnte  to  collect  this  mon- 
ey from  Daly,  who  whs  primarily  liable,  and 
that  Travers  was  mlstoken,  so  that  this 
money  would  appear  to  btfong  to  Taylor, 
and  to  be  liable  to  be  taken  by  bis  credltora 
The  agreement  then  provided  that  the  bank 
should  assign  their  Judgment  against  Tay- 
lor to  Strong  ft  Sons,  and  thereupon  Stnnig 
ft  Sons  should  apply  said  moneys  on  account 
of  the  Judgment;  "that  supplementary  pro- 
ceedings be  th«a  at  once  commenced  against 
John  Taylor  by  the  cooneel  of  the  bank, 
to  make  said  proceedings  1^^  and  safe"; 
and  that  when  this  Is  done*  **said  Strong  ft 
Sons  will  reassign  said  Judgment  to  the 
bank,  and  pay  said  bank  sixty  per  cent  of 
said  moneys,  retaining  tortj  pw  cent  f« 
their  compensation,  tlie  Judgment  bting  paid 
to  the  extmt  of  the  wlude  amount  realised 
against  Taylor.**  It  was  then  stated  in  the 
agreement  "that  to  accomplish  this,  it  will 
be  prop&  to  secure  an  abandonment  of  said 
claim  of  said  John  Travers  and  his  Judg- 
ment creditor."  No  specific  mention  of 
Daly,  who  paid  the  money  to  Strong,  or  of 
Taylor's  creditors,  or  any  other  claimants 
than  Travers  and  his  creditors  to  the  fond. 
Is  made  in  the  agreement,  but  In  reference 
to  other  claims,  a  provision  Is  next  added 
In  the  agreement  "that,  if  at  any  time  said 
mon^  shall  be  required  by  any  party  hav- 
ing a  siqterior  right  thereto  SAid  bank  will 
return  so  much  thereof  as  it  shall  have  re- 
ceived to  said  Strong  ft  Sons,  with  leg&l  in- 
terest thereon  from  the  time  said  bank  shall 
receive  said  money."  And  the  agreement 
condudes  with  the  provl8l<m  "that,  In  case 
said  proceedings  to  secure  said  mon^s  la 

Digitized  by  Google 


N.J.) 


LUDLOW  «.  STBOKG. 


411 


the  buidM  of  aald  Stronc  A  8odb  iball  be  nn- 
sueceatfnl,  Mid  Btrmg  ft  Bona  will  at  once 
reanign  mSA  jndgmoit  to  aald  bank. 

Tbe  antenni«A  flie  Judgment  by  tbe 
bank  to  Strong  &  Sons  was  eacecuted  and  de- 
Itrered  almnltaneonsly  with  the  agreement, 
and  Strang  ft  Bona,  by  tike  agreement  itself, 
acknowledged  tbe  receipt  of  tbe  assignment 
of  tbe  Judgment  for  tbe  naes  and  pnrpoaea 
mmtloned  In  tbe  agreenrait  About  tbe 
same  time,  Travers  and  bis  aaalgnee,  BUen 
MitidieU,  b7  writing  dated  May  27.  1890  (one 
day  prerlona  to  tbe  date  of  tbe  agreement, 
formally  renounced  tbeir  i^bt  to  tbe  money 
in  Strong  ft  Sons*  banda,  and  conaaited  tbat 
tb^  migtat  appropriate  It  aa  Oiey  de^ed 
migbt  be  legal  and  proper.  Immediately  aft> 
er,  and  on  Augnat  29,  1890,  tbe  defendants 
Strot^  &  Sona,  aa  the  aaalgneea  and  Judg- 
ment CTBditors  of  Jobn  Taylor  under  tbe 
bank's  Judgment,  preaented  a  petition  under 
tbe  supplementary  proceedings  act  (Jobn  S. 
Voorbees;  Bag.,  tbe  oonnsel  of  tbe  bank,  be- 
ing named  aa  attorn^),  and  procured  an  or* 
der  of  that  date  for  discovery,  etc,  and  an 
injunction  order  reatrahilng  Daly  from  pay- 
ing tbe  Judgmoita  against  him  to  Taylor  or 
any  other  perstm,  and  also  restraining  tbe 
petStlonen  (Strong  ft  Sons)  from  paying  tbe 
moD^  In  their  banda  to  Daly.  On  tills  pe- 
tition, and  aftM-  tbe  examination  of  wlt- 
neeaea,  an  order  was  made  by  Ohief  Justice 
Bead^  on  Bfay  17, 1882,  appointing  the  com- 
pbUnant  Oeoige  C  l4idIow  the  recelTer  of 
tbe  property  and  things  in  actitm  of  the  de- 
fendants Jobn  Taylor  and  wmiam  Brandt, 
beloufiing  to  or  held  In  tnut  for  them  or 
cither  of  tbem,  on  tbe  etb  day  of  October, 
1888,  being  tiie  date  of  the  issuing  of  tbe 
execuUiHi  In  tbe  cause.  Tbe  complainants, 
claiming  tiiat  by  tbla  apptHntment  (tf  tiie  re- 
ceiver all  the  conditioDs  which  Strong  ft  Sons 
were  entitled  to  require  under  tbe  contract 
had  been  fulfilled,  demanded  of  Btroi«  ft 
S<»B  tbe  payment  ot  tbe  amount  due  to  tbem 
under  the  contract.  Strong  ft  Sons  demand- 
ed of  tbe  bank  indemnity  against  the  claim 
of  one  Skirm.  who  had  in  ISSS  bem  also  ap- 
pointed a  recdlTer  of  Taylw,  upon  proceed- 
higs  token  by  creditwa  of  Taytor  on  other 
Jadgmente  (one  prior  and  one  subsequent  to 
tbe  bank's  Judgment),  and  who  had  in  Octo- 
ber, 1890,  notified  Strong  ft  Sons  that  be 
claimed  tbe  mon^  in  their  bands  as  sodi  re- 
cdver.  There  is  no  evidence  that,  at  the 
Ume  oi  tbe  making  of  this  agreement,  either 
Strong  ft  Sons  or  tbe  bank  knew  of  Sklrm's 
appointment  as  receiver;  and,  upon  receiving 
this  notice.  Strong  ft  Sons  Informed  tbe  bank 
tiiereof.  The  bank  was  willing  to  give  this 
Indemnity  against  Sklrm's  claim  on  receiving 
die  money;  but,  on  all  tbe  parties  (Including 
tbe  receiver)  meeting  to  adjust  tbe  mattM>,  a 
fnrtltOT  demand  waa  made  by  Strong  ft  Stma, 
aa  a  condition  precedent  to  tbelr  payment  of 
tbe  money  to  tiie  receivo',  that  the  reoetrer 
Bhould  agree  to  cancel  tbe  Judgment  obtain- 
ed against  Daly  and  TraversL   The  receiver 


declined  to  accept  the  money  on  this  condi- 
tion, and  Stxtmg  A  Bona  then  refused  to  pay 
over  any  of  tiie  mon^  In  their  bands,  el* 
tiler  to  tbe  reeelTW  or  cunplalnant,  and  still 
bold  the  mon^.  They  based  Ibto  refusal 
upon  an  agreement  wblcb  they  had  made 
witti  Daly,  aubsequent  to  the  making  of  the 
contract  wltb  the  bank,  by  which,  as  they 
dalni,  tbey  agreed  with  Daly  tbat  the  Judg- 
ment abonld  be  canceled,  and  received  Daly's 
consent  to  tbe  use  of  the  mon^  oa  tbat  ex- 
press condition.  This  agreement  of  Daly's, 
which  is  attached  to  the  bill.  Is  not  dated; 
but  it  is  proved  to  have  been  made  aubse- 
qu«it  to  tbe  agreement  wltb  tbe  bank,  and 
the  bank  does  not  appear  to  have  had  any  no- 
tice of  It  before  Its  execution.  This  agree- 
ment, aigned  by  Daly,  recites  the  collection 
of  tbe  money  by  Strong  ft  Bods  from  Daly, 
and  the  circumstances  of  tbe  mlstoke  of 
Travos,  and  then  farther  proceeds:  **Where- 
as.  It  was  and  is  my  wish  and  IntmUon  that 
said  moneys  be  appropriated  to  the  payment 
of  said  judgments  [against  Daly  and  Travws], 
to  whomsoever  tbe  same  may  be  lawfully  ow- 
ing or  payable:  Now,  therefore,  I  do  hereby 
request  tbe  said  W.  Strong  ft  Sons  to  pay 
over  tbe  said  mmu^  to  tbe  said  Jobn  Taylmr, 
or  to  apply  the  same  aa  his  moneys  to  tbelr 
Jndgm^t  agalnat  aald  Taylor,  If  tbey  shall 
lawfully  be  entitled  ao  to  do,  In  the  aame 
manner  aa  though  said  payment  had  been 
originally  made  for  tbe  benefit  of  said  John 
Taylor;  the  said  John  Taylor  having  con- 
sented that  the  mon^  so  placed  in  the  hands 
of  W.  Strong  ft  Sons  shall  be  applied  towards 
the  payment  of  the  aald  Judgment,  and  pro- 
vided the  said  Jndgmente  against  John  Trav- 
ers  and  me  aball  be  canceled  of  record." 
Daly  doea  not  aniwar  to  have  made  any  de- 
mand upon  Strong  ft  Bona  to  cancel  tbelr 
judgment,  or  for  a  return  of  the  money  to 
him  by  reason  of  tbe  failure  to  cancel  it. 
The  complainants,  tbe  bank,  and  tbe  re- 
ceiver, having  brought  suit  upon  tbe  con- 
tract, made  SUrm,  as  reoeiver«  a  party  de- 
fendant, and  took  a  decree  pro  confesso 
against  blm,  but  did  not  make  Daly  a  de- 
fendant, nor  tiie  parues  whom  Skirm  lepn- 
sented. 

Tbe  defendants,  by  answer  and  at  the  bear- 
ing, claim  that  in  this  suit  on  Oils  contract 
the  court  should  adjudicate  ixgon  tbe  re- 
spective dalms  of  Skirm,  receiver,  and  of  Da- 
ly, to  tbe  m<mey;  tbat  no  decree  shotild  be 
given  In  the  absence  of  Daly  (the  objection 
of  bla  nonjoinder  being  e:q^re8sly  raiaed  In 
the  answei);  and  that  th^  are  entitied  falr^ 
ly  to  bold  tbe  money  aa  against  tiie  cmo- 
plainants  n&til  the  adjudication  of  a  compe- 
tent court,  made  in  a  salt  wherein  all  pfu> 
ties  Interested  In  tbe  application  of  said 
money  are  made  parties,  tbat  a  payment  of 
the  moneys  to  tbe  complainant  would  be  a 
legal  and  safe  payment  An  objection  waa 
also  raised  to  tbe  Jurisdiction  ot  this  court, 
on  the  ground  that,  if  tbe  suit  Is  to  be  rested 
solely  on  tbe  contract.  It  la  an  a^on  for 
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the  payment  of  money,  which  ihould  be  pros- 
ecated  at  law. 

Uptm  the  Acts  above  stated,  eatabllahed  by 
the  admlislons  In  the  pleadings  and  the 
prootB,  I  reatdi  the  fidlowlng  con<auslona: 

1.  This  court  has  Jnrlsdictitm.  Part  of  the 
rrtlef  asked  is  the  reassignment  of  the  Jndff* 
ment.  and  the  rights  of  all  the  parties  under 
the  contract  conld  not  be  Jnstly  or  equitably 
settled  except  In  an  action  to  whl<^  the  par^ 
tin  to  tlie  contract,  as  well  as  the  recelrer, 
are  parties.  As  to  the  Judgment,  the  agree- 
meot  and  the  assignment  of  the  Judgm«it 
constituted  the  defoidants  Strong  ft  Som' 
trustees  of  the  Judgment,  tar  the  purposes 
and  on  the  temu  specified  In  the  agreement, 
which  trust  Is  enforceable  in  equity. 

2.  The  rights  of  tbe  bank  and  Strong  ft 
8(»is  to  the  mmey  In  the  hands  of  the  latter 
must  be  settled  upon  the  basis  of  the  con- 
tract between  Oiem,  and  aiocordlns  to  Its 
tmuB.  So  ter  as  it  relates  to  tike  appn^vla- 
tlon  of  the  money  In  Strong  ft  Sons'  hands 
to  the  complainants'  judgment,  and  the 
claims  of  any  parties  thereto,  the  legal  as- 
pect of  the  contract  is  substantially  that  of 
an  agremoit  between  a  stakeholder  or  cus- 
todian of  the  fund,  on  one  side,  and  a  claim- 
ant to  the  fund,  on  the  other,  for  a  dl- 
Tiskm  of  the  fund  between  tbem  on  certain 
terms,  mutually  agreed  fm^There  was  notib- 
ing  unlawful  In  the  making  of  such  contract 
under  the,  circumstances  hwe  prored;  but, 
by  making  such  contract.  Strong  ft  Stms  de- 
prlTed  themselreB  ot  the  status  at  an  Inde- 
pendent stakeholder,  who  would  hare  a  right 
to  have  all  confllctUig  claims  to  the  money 
settied  in  an  Interpleader  suit;  and,  on  the 
other  hand,  the  bank,  by  this  contract,  gave 
ap  Its  right  to  claim  all  of  the  money  in 
Strong  ft  Sons'  hands.  Btnmff  ft  Smu  must 
therefore  r^  solely  on  the  contract  fmr  their 
protection  against  other  claims  to  the  money. 
Their  agreement  with  one  claimant  toe  an 
Interest  In  the'  fund  deprived  them  of  any 
right  to  compel  any  other  claimante  to  in- 
terplead, nor  have  they  now,  as  against  the 
compluloants.  the  right  to  Insist  that.  In  this 
suit,  they  shall  pracdcally  hare  audi  Inters 
pleader  and  adjudication  for  their  proteo- 
timi  andea*  the  contract. ''  Travers  having  re- 
linquished his  claim,  aii  provided  by  the  con- 
tract, no  other  claimant  was  a  neceaaaty 
party  to  this  suit  on  the  contiact  Sklrm, 
howeva,  having  been  made  psrty  defendant 
without  objection,  and  decree  pro  confesso 
having  gone  against  him,  complainants  and 
defendants  are  entitled  to  whatever  benefit 
this  decree  In  this  suit  may  give  them. 

8.  The  defwdants  were  not  entitled  to  re- 
quire from  the  recelvw,  as  a  condition  pre- 
cedent to  the  payment  of  the  mcn^,  an 
agreement  cm  his  part  that  he  would  cancel 
the  Judgment  against  Daly,  for  the  fMlow- 
Ing  reasons: 

(1)  The  cancellation  of  the  Judgmoit  by 
the  recover  personally  was  a  matter  whl<di, 
If  he  chose,  be  could  submit  to  the  adjudlca- 


tkm  of  the  court  whldi  appointed  him,  ani 
to  whose  ocders  he  la  made,  subject  1^  the 
statute.  Bevlsl<m,  p.  894,  |  26w  Strong  ft 
Boob,  If  bound  to  pay  the  tecCver  at  all, 
were  bound  to  him  without  coadltfam; 
and  tbe  agrem^t  In  this  suit,  tbe  aa^o- 
ment  of  the  Judgment  undor  it,  and  their 
supplementary  proceedings  estop  them  from 
setting  UK  as  against  the  recetrer  or  tlK 
bank,  that  they  were  not  bound  to  pay,  or 
that  tbe  money  was  not  hdd  bf  them  in 
trust  for  Taylor,  and  payable  by  them  ai 
auch. 

(2)  Strong  ft  Smu  had  no  right,  wtthoat 
the  bank's  consent,  to  cntw  Into  a  contract 
with  Daly  which  would  or  might  oompd  tbe 
bank  to  litigate  Daly*B  dalm  to  the  moner 
in  a  suit  nndw  the  otmtract  against  Stnmj 
ft  Sona;  nor  was  It  the  In^itlMi  of  tills  con- 
tract that,  a>  to  any  other  dabnanta  to  the 
fund  than  Travers  and  his  creditor,  Strcmg 
ft  8<ms  should  have  any  adJodlcattoQ  of 
their  rights  in  an  acti<m  oa  tbe  contnct. 
The  express  provlaiMi  In  the  contract  for  re- 
payment of  the  moni^  in  case  it  sbould  aft- 
erwards be  required  of  the  Strongs  anr 
pnson  having  a  snperlw  right  Uioeto  cot- 
ered  both  Sklim's  snd  Daly's  dalms.  If  either 
made  any.  It  was  the  only  iffovision  of  the 
contract  covering  that  subject,  and  Its  ex- 
press jvovlskms  on  this  subject  could  not 
afterwards  be  extended  without  the  consut 
of  both  parties. 

The  contention  of  defendants  that  tbe  ^ 
visUm  of  the  contract  tliat  "saxwlonentsr? 
proceedings  be  taken  to  make  said  proceed 
Ings  legal  and  safe"  meant  that  ttw  money 
should  not  be  paid  over  unless  llie  proceed- 
ings were  "le^l  and  safe."  and  that,  thoe- 
fore.  in  carder  to  recover,  the  bank  most,  lo 
a  suit  on  thfl  ooatract  bring  in  everybody 
who  has  made  or  mi^  make  a  tAatnx  to  the 
money,  and  tiiat  they  are  not  entitled  to  any 
mm^  until  such  adjudication  that  tbe  pay- 
mcnt  to  the  cmnplalnant  Is  legal  and  safe, 
seems  to  me  to  subvert  the  general  intention 
of  t^e  contract  tqr  a  phrase  In  it  wblch  wu 
a  mere  statement  of  the  parties  aa  to  th^ 
object  In  taking  the  supplementary  pcoceed- 
ings,  and  their  oi^nton  of  its  effect.  Tbis 
phrase  has  a  full  and  complete  effect  by  sccb 
Into-pretatlon  at  Its  meaning,  and,  thus  con- 
strued, allows  Uie  contract  to  stand. 

Equally  without  foundation  Is  the  dalm 
that  tbe  supplementary  proceedlnga  have  not 
bem  "successful"  In  securii^  the  money  in 
Strong  &  Sons'  hands  under  the  last  clause 
of  the  contract  The  money  was  secured  by 
these  proceedings  to  the  otent  the  parties 
Intended  them  to  be  used  for  that  purpoM, 
and  they  did  not  Intend  by  the  use  of  theee 
words  to  make  the  bank'a  rlg^it  of  recovey 
under  the  contract  depend  im  the  ded^ 
of  a  court  as  to  the  success  of  the  proceed- 
ings In  estaUUdiing  the  right  of  Strong  & 
Sons  to  the  money  against  other  dalmants. 

4.  The  defendants,  under  the  tenns  of  tbe 
contract,  are  liable  to^ay  to  the  oom^alo- 
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ant  bank  60  per  cent,  of  the  mon^  In  their 
hands,  and  to  reassign  the  Judsment  to  the 
bank. 

5.  The  pajment  to  the  bank  most  be  made 
throngh  the  recelra*.  who  la  entitled  to  re- 
ceive from  Strong  &  Sons  the  whole  amount 
In  th^  hands,  with  interest  from  the  date 
of  the  OTder  for  Injunctlim  oa  Strong  & 
Sons*  applicatlcm  In  the  sni^Iaoentary  pro- 
ceedings. As  against  Strong  &  Sons,  the 
recelTer  Is  entitled  to  intaiest  from  this  date, 
and  Taykv  la  entitled  to  tbe  credit  of  this 
amount  oa  the  judgment  of  the  bank.  After 
settling  his  account  with  the  court  of  his  ap- 
pointment, and  deducting  his  fees,  he  will 
pay  to  Strong  &  Sons  40  pa>  cent,  of  tbe 
priuGlpai  sum  received  by  him  from  them, 
with  Interest  received  by  Jslm  on  tbe  whole 
principal  sum  to  June  2, 18^  tbe  date  when 
Strong  t  Sons  refused  to  paj  unless  the 
Judgment  waa  canoded.  Up  to  that  time 
Strong  &  Sons  ware  entitled  to  act  on  the 
belief  that  the  matter  would'  be  adjusted  on 
the  bads  of  tbe  payment  of  the  original 
amount  In  their  hands,  and,  as  between 
them  and  the  bank,  should  not  be  charged 
with  Interest  before  that  date.  The  balance 
the  receiver  will  pay  to  tbe  bank.  The  cosbs 
ot  tbe  complainant  moat  be  paid  by  Strong 
&  Bona. 


WATKINS  T.  RIST. 

(Bniveme  Court  of  Vermont.  Windsor. 
March  6.  1805.) 
Trbspabsino  Cattle— Bkoxem  Fevce. 
Recovery  for  repeated  entries  made  bv 
defendant's  cattle  through  an  unrepaired  break 
in  plaintiff's  fenco  should  be  limited  to  sucb  en- 
tries as  occur  before  plaintiff  has  had  a  reason- 
able time  to  repair  snoi  break. 

Exceptions  from  Wlndaoi'  county  court; 
Thompson,  Judge. 

Action  by  F.  W.  Watkins  agaloat  Wallace 
S.  Riat.  Judgment  for  the  plalntiflf,  and  de- 
fendant excepts.  Reversed. 

Gilbert  A.  Davis,  for  plaintiff.  W.  W. 
Stlckney  and  J.  O.  Sargent,  for  defendant, 

MUNSON,  J.  The  plalntirs  lawful  fence 
was  broken  down  by  the  defendant's  unruly 
cow;  and  the  defendant's  cattle  came  upon 
the  plalntitTs  land  through  the  break  at  the 
time  It  was  made,  and  continued  to  do  so 
for  some  time  thereafter.  Tbe  court  In- 
structed the  Jury  that  the  defendant  was  lia- 
ble for  eveiy  entry  made  by  bis  cattle  upon 
the  plalnttlTB  land  through  this  opening. 
This  was  error.  The  plaintiff's  recovery 
should  hav<!  been  limited  to  such  entries  as 
occurred  before  he  had  had  what  was,  in 
the  circumstances,  a  reasonable  time  to  re- 
pair the  fence.  The  defendant  was  liable 
in  damages  for  the  Injury  done  to  the  fence. 
The  doty  of  repairing  It  rested  uptm  the 
plaintUf.  Judgment  reversed,  and  cause  re- 
manded. 


BALDWIN  V.  TOWN  OF  WORCESTER. 
(Supreme  Court  of  Vermont,  (^ttenden.  Feb. 

6,  lS9fi.) 

SOPPOBT  OF  PaUPBK— LlABILITT  OF  TOWM. 

One  sapp(»ting  a  panper,  under  an  ex* 
press  ctmtract  with  toe  overseer  of  tiie  poor  of 
a  certain  town,  removed  the  pauper,  a^unst  the 
will  of  the  overseer,  to  another  town,  and  con- 
tinued Buch  support  after  the  termination  of  the 
contract.  IJdtl,  that  there  was  no  implied  con- 
tract to  pay  tax  support  famished  aftnr  the  ttt' 
minatlon  of  tbe  express  contract. 

GxceptionsfromChlttendencounty;  Tbamp- 
son,  Judge.  * 

Action  by  L-  B.  Baldwin,  administxator, 
against  the  town  of  Worcester,  to  recorar  tat 
the  support  of  a  pauper  under  an  express 
and  a  subsequent  implied  contract  From  a 
Judgment  against  plaintiff  as  to  the  Implied 
ccmtract,  he  excepts.  Affirmed. 

D.  J.  Foster,  for  i^alntlff.  fi.  C  Shortly, 
for  defendant 

START.  J.  White  the  phdntUTa  bitestate 
resided  in  the  defendant  town,  he  made  a 
contract  with  the  defendant's  otwmw  of  the 
poOT,  by  which  he  was  to  siqipwt  DanM 
Durfey,  an  alleged  pauper,  tor  five  dollars 
per  week,  until  a  suit  then  pending  between 
the  defendant  town  and  Bast  Hon^eUer 
should  be  determined.  While  tills  contract 
was  in  force,  the  plaintiff's  Intestate  moved 
to  Sooth  Buillngton,  and.  against  the  objec- 
tion of  the  defendant's  overseer  ot  the  poor, 
took  the  pauper  with  him.  Tbe  contract  ter^ 
mlnated  June  1,  1888;  The  j^aintiff's  Intes- 
tate continued  to  support  the  pauper  until 
July  SO,  188a  The  plaintiff  se^  to  reeow 
for  the  support  funUahed  after  the  termina- 
tion of  the  contract  Under  tbeae  circum- 
stances, a  promise  to  pay  tor  the  support  fur- 
nished cannot  be  tnQ>lIed.  Tbe  plaintiff's  In- 
testate voluntarily,  and  against  the  objec- 
tion of  the  defendant,  removed  the  pauper 
from  ih»  defendant  town  to  South  Burling- 
ton, and  there  continued  to  support  him  aft- 
er the  express  contract  had  terminated  by  its 
own  limitation,  without  offering  to  return 
him  to  the  defendant,  and  without  any  agree- 
ment or  understanding  in  respect  to  his  sup- 
port Tbe  plaintiff's  Intestate  waa  bound 
to  know  when  his  contract  terminated;  and. 
If  he  desired  to  be  relieved  from  the  bnrdoi 
of  tbe  pauper's  support  after  the  contract  was 
ended,  he  should  have  returned  him  to  the 
defendant  town,  or  taken  measures  to  charge 
tbe  defendant  or  some  other  town  with  bis 
support  Under  tbe  statute  relating  to  the 
suppwt  of  paupers,  be  could  not  asaume  that 
tbe  defendant  would  pay  for  the  paup^'s 
support  until  It  removed  him  or  made  some 
provision  for  his  suiwort  He  was  not  mis- 
led, deceived,  or  In  any  way  Induced  by  any 
act  ot  tbe  defendant  to  do  what  he  did.  He 
made  the  contract  for  tbe  support  of  tbe  pau- 
per while  he  and  the  panpn  resided  In  the 
defendant  town;  and  he  removed  the  pauper 
to  South  Burlington,  and  there  supported 
him.  knowing  that  the  d^eiida^|^'@^W[( 
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Ids  that  It  was  not  liable  fw  support  fur- 
nished after  the  pauper  was  so  removed. 
Under  these  circumstances,  the  defendant  was 
under  no  duty  to  taJce  the  pauper  away.  The 
defendant  had  not  been  Instrumental  In  his 
removal  to  South  Burllngbm.  The  plaintiff's 
intestate  removed  him  for  his  own  advantage 
and  convenience,  against  the  protest  of  the 
defendant;  and  it  was  not  its  duty  to  go  to 
South  Burlington,  or  to  follow  the  plaintiff's 
Intestate  wherever  he  saw  fit  to  go,  and  re- 
lieve him  from  the  support  of  the  pauper. 
No  such  duty  was  cast  upon  It  by  the  terms 
of  the  contract,  and  no  such  duty  can  be  in- 
ferred from  the  nature  of  the  contract  or  the 
situation  of  the  parties  and  pauper  at  the 
time  the  contract  was  terminated.  This  hold- 
ing Is  not  inconsistent  with  the  holding  of 
the  court  In  I>urfey  v.  Town  of  Worcesttf,  63 
Vt.  418,  22  AtL  609,  la  respect  to  the  defend- 
ant's liability  ,upon  the  express  contract 
The  question  of  implied  contract  was  not  In- 
volved in  that  case.  The  action  was  upon 
the  express  contract  While  the  contract  was 
In  f<Hrce  and  the  pauper  in  the  detendant 
town,  the  defendant  undertook  to  terminate 
the  contract  by  giving  notice  tliat  It  would 
not  be  further  holden  for  his  support  This 
It  could  not  do  without  talcing  him  away,  and 
providing  other  support  At  the  time  the  al- 
leged cause  of  action  accrued  In  this  case, 
there  was  no  contract  to  terminate.  It  bad 
terminated  by  its  own  limitation,  and  the  sit- 
uation of  the  pauper  was  such  that  no  action 
on  the  part  of  the  defwdant  was  necessary. 
When  the  oontract  terminated  by  Its  own 
limitation,  the  pauper  bad  been  so  far  re- 
moved from  the  defendant  town  by  the  plain- 
tiff's Intestate  that  the  defendant  was  un- 
der DO  legal  duty  to  the  plaintiff's  Intestate, 
and  no  t«covery  can  be  had  for  support 
thereafter  fnrnldied.  Judgment  affirmed. 


SHELDON  et  al.  T.  TOWN  OF  8TOOK- 
BBIDOB  et  at 
(Snpieffle  Ooart  at  Vermont    Windsor.  Fel>. 
4, 1595.) 

Charities — BsqussT  to  Towit — Viliditt. 

1.  A  l>eqnest  oi  a  sum  of  m<Hiey  to  a  town, 
to  use  Uie  income  in  im^wing  a  certain  ceme- 
tery, Is  not  void  because  of  a  condition  that  the 
tows  shall  keep  the  amount  intact  for  all  future 
time,  under  R.  L.  S  8192,  empowering  towns  to 
raise  mon^  to  ke^  burial  grooads  In  repair, 
and  giving  the  selectmen  antnoritr  to  make  all 
necessary  regulations  therefor.  Hnnsiw,  J.,  dls* 
senting. 

2.  A  bequest  of  a  stated  sum  ot  mon^  to  a 
town  for  the  support  of  the  common  soiools, 
and  directing  that  the  income  shall  be  annnal* 
ly  divided  among  the  achool  districts  In  propor- 
tion to  tiie  nnmber  of  scholars  attending  school, 
is  not  prevented  from  taking  effect  by  the  fact 
that  the  town,  which  was  at  the  date  of  the  will 
divided  Into  several  districts,  ta  afterwards  con- 
solidated Into  one  entire  district 

3.  A  bequest  to  a  town  for  the  relief  of  the 
po<Mr  of  said  town  Is  not  void  for  nncertainty. 

Appeal  in  cliancery,Windsorcounty;  Thomp- 
son, Chancellor. 


BUI  by  N.  L.  Sheldon  and  others  against 
the  town  of  Stockbridge  and  others  for  the 
construction  of  a  will.  Prom  a  decree  that 
the  defendant  town  was  mtttled  to  tbe  be- 
quest given  it  under  the  wUI,  the  heirs  of  tlie 
testator  except  Affirmed. 

Those  portions  of  the  will  material  to  the 
questions  considered  are  as  follows:  "I 
^ve  the  town  of  Stockbridge,  in  Vermont 
one  thousand  dollars,  to  be  Invested  In  good 
real-estate  security.  One-half  of  the  Interest 
of  said  thousand  dollars  shall  be  expended 
yearly  on  my  lot  In  the  cemetery  at  Stock- 
bridge  Common,  In  cultivating  flowers,  im- 
proving and  beautifying  said  lot;  and  the 
other  half  of  the  interest  of  said  thousand 
dollars  shall  be  expended  yearly  In  fencing, 
improving,  and  beautifying  said  cemetery; 
and  this  gift  shall  be  known  as  the  'Albert 
Whitcomb  Cemetery  Fund.*  In  accepting 
this  gift  of  a  thousand  dollars,  the  town  of 
Stockbridge  shall  agree  to  keep  good  this 
amount  through  all  coming  time."  **I  order 
the  foregoing  bequests  to  be  paid  as  soon  as 
convenient  after  my  decease,  or  according  to 
tbe  speciflcation  of  each  gift;  and  the  re- 
mainder of  my  estate,  both  real  and  per- 
sonal, shaU  be  kept  dtirlng  the  life  of  my 
sister  Mrs.  Nancy  B.  W.  Houghton,  and  then 
disposed  of  in  the  following  manner:  I  give 
the  town  of  Stockbridge,  Vt,  to  be  Invested 
In  safe  securities,  twenty  thousand  doUan. 
The  Income  ohly  shall  be  divided  among 
the  school  districts  of  said  town.  Each  dis- 
trict shaU  receive  an  amount  In  proportion 
to  the  ntmiber  of  scholars  attending  school 
No  fractional  district  shall  recrfve  the  baie- 
flt  of  this  bequest  This  gift  shall  be  known 
as  the  'Albert  Whitcomb  School  Fund.'  In 
case  the  town  of  Stockbridge  does  not  accept 
the  condltloDS  hweln  named,  or  violates  said 
conditions,  tbe  twenty  thousand  dollars  shall 
be  given  to  the  three  grandchildren  of  my 
brother,  the  late  Ellas  K.  Whitcomb,  to  be 
divided  equally  amrag  them  when  each  la 
thirty  yean  old.  X  give  to  school  district  No. 
3,  located  in  Bethel  village  and  Itai  suburbs, 
thirty  thousand  dollars;  the  principal  to  be 
safely  invested,  and  the  income  only  to  be 
used  each  year  for  the  current  exp^ises  of  , 
the  school.  Tbls  gift  shall  be  known  as  the 
'Albert  Whitcomb  School  Fund,'  and  the  legal 
name  of  tbe  school  shall  be  The  Whltr^mb 
High  School.*  In  case  this  gift  Is  not  ac- 
cepted, or  its  conditions  shall  be  violated. 
It  shall  be  given  to  and  divided  equally 
among  the  three  grandchildren  ot  my  broth», 
the  late  Ellas  K.  Whitcomb.  when  each'u 
thirty  years  old.  The  remainder  of  my  es- 
tate I  give  to  the  town  of  Stodcbrldge,  to 
Vermont;  the  principal  to  be  safely  Invested, 
and  the  Income  only  to  be  used,  for  the  relief 
of  the  poor  In  said  town.  This  gift  shall  be 
known  as  the  'Albert  Whitcomb  Poor  Fund.' 
If  my  estate  shall  not  be  sufficient  to  pay 
the  several  bequests  herein  named,  the  last 
shall  be  void.  If  what  remains  Is  not 
enot^h,  thai  next  to  the  last  shall  be  void, 
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and  M  on  in  ttili  order  nntU  the  pn^wflrtar 
shall  eqnal  tbe  iMqaeata." 

J.  J.  Wilson,  for  oratora.  Samuel  B.  Pin- 
gree,  for  defendants  Whltcomb.  W.  B.  John- 
son, for  defendant  town  of  Stockbrldge. 
Fred  Arnold,  for  defendant  school  dlst  No.  S. 

TAFT,  J.  Then  are  six  points  made  in 
the  brief  In  behalf  of  the  defendants  Whlt- 
comb. 

1.  That  the  cemetery  bequest  Is  void  for 
tbe  reason  that  It  la  rabjected  to  a  condition 
precedent  which  cannot  be  performed.  The 
testator  gives  the  town  $1,000,  directing  that 
the  Interest  be  expended  annually,  — on e-half 
la  cnltlvating  flow^s  on  his  burial  lot  In  the 
cemetery  at  Stockbrldge  Common,  ImproT* 
fog  and  beautifying  It,  the  other  half  In  fen- 
cing, Improring,  and  beautifying  thecemeterr. 
The  condlticn  annexed  to  the  bequest  reads, 
"In  aoc^Ung  this  gift  of  a  thousand  dol- 
lars, the  tovn  of  Stocktnrldge  shall  agree  to 
keep  good  Uils  amount,  through  all  coming 
tlm&"  It  Is  argued  that  the  town  has  no 
power  to  bind  itself  by  an  agreonent  to  keep 
the  fund  intact;  that  the  statute  does  not 
empower  ft  to  enter  into  such  an  obligation. 
It  is  tm^  the  town  possesses  limited  pow- 
ers only,  sncli  as  are  given  it  by  statute,  and 
tbose  necessarily  Implied,  in  order  to  carry 
oat  its  express  powos.  It  can  raise  money 
to  cany  out  the  powov  expressly  given  ii 
and  for  ei^enses  incident  to  such  purposes. 
It  can  alwsys  vote  to  raise  money  to  pi^ 
exp«ises  Incurred  In  discharging  duties  im- 
posed upon  It  by  law.  JJndet  B.  L.  1  8192, 
towns  have  power  to  raise  money  to  buy  and 
keep  burial  gounds  In  r^tolr,  and  to  fence 
them,  and  the  sdectmen  may  make  all  nec- 
essary regulations  for  the  purpose  of  keep- 
ing them  in  proper  order.  These  duties,  in 
respect  to  cemeteries,'  may  be  executed  at  the 
expoise  of  tbe  town,  and  fbr  tbat  purpose 
towns  may  vote  to  raise  num^.  It  Is  for 
such  purposes  that  the  testator  requires  the 
Intvest  of  the  91,000  to  be  e:qtended  sup 
nnally.  A  cemetery  may  be  kept  In  repair 
and  In  proper  ordw  1^  cnltivallng  flowers. 
Improving  and  beautifying  lots  and  the  ceme- 
twy,  and  fencing  the  ceme^ary-  A.  town  liav- 
Ing  poww  to  raise  money  for  the  purposes 
specified  In  tlUB  gift,  we  hold  tiiat  It  may  ac- 
cept a  gift,  the  interest  of  which  Is  required 
to  be  expmded  for  that  purpose  even  if  the 
gift  is  coupled  with  the  condition  to  ke^  the 
principal  sum  intact  or  good  tiirongh  all 
coming  time.  We  think  the  vote  of  the  town 
accepting  the  bequest  binds  It  to  the  per- 
fwmance  of  the  ctmdition.  It  cannot  accept 
the  gift  except  upon  the  terms  tipon  which 
It  Is  given. 

2l  Tbe  seocMtd  point  Is  xaised  npcm  the  be- 
quest of  920,000  to  th»  town  of  StocUnrldge 
for  the  support  of  the  common  sotuxds.  Tbe 
testator  directs  tlmt  the  inoouie  of  tlie  fund 
Shan  be  annually  divided  among  the  schotfl 
dlstrlots  oC  said  town;  each  district  to  re- 


odve  an  amount  In  prc^Kntlon  to  tb»  num- 
ber of  scholars  attending  school;  no  trac- 
ttraiai  district  to  receive  the  benefit  of  the 
bequest  At  the  time  at  the  ezecutUm  of 
tbe  will,  and  at  the  death  ot  the  testator, 
the  law  in  relation  to  school  districts  In  the 
town  was  B.  H  |  4M,  reading  as  follows: 
"When  tbe  inhabitants  of  a  town  can  not  be 
c<mvauently  accommodated  In  one  district, 
such  town  shall,  at  a  meeting  warned  fw  the 
purpose,  divide  the  town  into  several  dis- 
tricts and  detwmlne  tlielr  limits."  At  that 
time  neariy  evwy  town  in  tljls  state  had 
what  la  called  the  "School-District  System," 
and  was  divided  into  several  dlstrlota,  gm- 
erally  from  2  to  20,  each  district  being  a 
corporation  by  itself.  How  many  sdiotrt  dis- 
tricts there  were  In  the  town  ot  Stodcbridge 
is  not  alleged  In  the  bill,  unless  avgnmenta- 
ttvely,  in  the  averment  tlut  No.  20l  Acts 
1802,  was  passed,  in  effect  consolidating  all 
schocd  dlstrtets  In  the  town 'of  Btodkbridge 
Into  one  school  district  By  section  1,  Id., 
each  town  was  constltated  a  single  divUct 
tar  school  purposes,  and  the  division  of 
towns  Into  school  districts,  theretofore,  ex- 
isting, was  abrogated,  except  t<ft  tbe  settle- 
ment <tf  theta*  pecuniary  affalxs;  bat  sclwol 
districts  wganlsed  under  special  acts  of  the 
lG«iBlatare  were  not  affected  by  tbe  act  un- 
less they  voted  to  become  a  part  of  the  town 
system.  The  detendants  Whitoomb  oontend 
that,  the  then  school  districts  having  been 
consolidated,  there  was  no  one  to  take  under 
the  wlU.  and  that  the  distribution  of  the  in- 
c(Hne  of  the  food  cannot  be  msde  hi  conso- 
nauoe  with  the  reqnirementi  ol  the  will,  and 
therefore  tlie  bequest  Is  virid.  as  it  Is  coupled 
wltii  a  condition  Impossible  of  performance. 
0^  gift  is  not  made,  In  toms,  to  the  school 
districts.  The  testator  says:  "I  give  the 
town  of  Stockbrldge,  Tt,  to  be  Invested  In 
safe  securitiee,  twenty  thousand  d^rilars. 
The  Inccme  only  shall  be  divided  among  the 
school  districts  ot  said  town.  Bach  district 
shall  receive  an  amount  In  proportkm  to  the 
number  of  scholars  attending  schooL  No 
fractional  district  shall  receive  the  benefit  of 
this  bequest  This  gift  shall  be  known  as 
the  'Albert  Whttcomb  School  Fund.'"  It  is 
not  stated  In  the  will  for  what  purpose  the 
income  is  to  be  used,  but  it  is  evident  that 
the  testator  Intended  it»  use  for  the  snjE^rt 
of  the  8ch0(^  as  that  la  the  mly  purpose 
tot  which  school  districts  are  wganlsed;  and 
It  Is  also  evident  from  the  fact  that  the  In- 
come is  to  be  divided  in  proportlcHi  to  the 
number  of  schidars  attending  scbooL  As 
early  as  ITS!  ft  was  enacted  that  towns 
might  divide  tiiems^ves  Into  acihoA  districts, 
and  frmn  that  day  to  this  it  is  niatt»  of 
common  knowledge  tlut  the  school  districts 
have  been  ccostantly  changed  In  nspect  tt> 
tlieir  territory.  A  part  ot  one  district  has 
hwn  annexed  to  another;  districts  have  been 
consolidated,  and  others  divided;  and  It 
was  a  very  common  thing  to  see,  In  th^ 
warnings  of  the  annual  town  nw^ngs,  an 
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article,  "to  Bee.  If  tbe  town  will  make  any 
changes  in  tlie  school  districts."  We  think 
that  any  one,  In  the  execution  of  a  beqnest 
like  the  one  under  conBlderatiai,  muit  have 
had  In  mind  the  constant  changes  bo  taking 
place.  The  purposes  and  object  of  the  gift 
can  be  accomplished,  IrrespectlTe  of  the  ex- 
act lines  of  division  between  the  districts; 
and  we  see  no  reason  whatevw  In  thinking 
that  the  testator  had  in  mind  that  the  be- 
quest would  fail  If  any  changes  were  made 
in  the  school  districts'  lines,  nor  that  he  In- 
tended It  Tl^e  town  now  coustltutes  a  sin- 
file  district  and  It  Is  provided  in  the  act  that 
schools  Bh^l  be  held  at  such  places  and  at 
such  times  as,  In  the  judgment  of  the  board 
of  directors,  will  best  subserve  the  interests 
of  education,  and  give  all  the  scholars  of  the 
town  as  nearly  equal  advantages  as  may  be 
IHUctlcable.  To  make  the  matter  as  even  as 
practicably  the  school  board  la  authorized 
to  use  not  exceeding  one-fourth  of  the  school 
money  for  the  purpose  of  conveying  scholars 
to  and  from  the  schools.  The  object  there- 
fore, of  the  bequest  Is  as  fully  and  com- 
pletely attained  when  the  town  constitutes 
one  school  district  as  tbongb  there  were 
many,  and  the  bmefldarles  are  the  same, 
and  take  in  the  same  manner.  If  thwe  had 
been  30  districts  whMi  tha  legacy  vested, 
and  the  town  subsequently  made  10  in  place 
of 'them,  or  had  increased  the  number,  would 
such  dlmln'atl<m  or  increase  have  forfeited 
thel^acy?  We  think  not  The  legacy  was 
frlven  to  the  town  of  Stockbrldge  for  the  pur- 
poaea  of  commm-school  education;  the  in- 
come to  be  divided  ammg  the  districts  in 
iwoportloa  to  the  Bcb<dar8.  If  there  Is  but 
one  district  then  it  is  to  be  psld  to  that 
in  case  the  act  of  1892  had  not  be«i  passed, 
would  any  one  claim  that  In  case  an  altera- 
tion had  been  made  in  the  bonndarles  d 
each  achool  district  by  placing  one  or  more 
families  belonging  in  one  district  in  an  ad- 
joining one,  the  school-district  corporation 
became  thereby  so  <dianged  as  to  forfeit  the 
bequeatT  Such  construction  would  be  er- 
roneoQB.  The  town  has  compiled  with  the 
conditima  of  the  bequest  by  voting  to  accept 
it  Bat  such  would  be  the  result  In  case  the 
principle  contended  for  Is  adopted. 

S.  The  third  point  Is  material  only  In  case 
the  gift  to  the  town  of  Stockbrldge  for  the 
common  sdiools  is  held  nulL  It  is  Cor  that 
reason  not  amsldered. 

4.  It  is  claimed  that  the  legacy  constituting 
the  town  of  Stockbrldge  the  residuary  lega- 
tee of  the  testaitor's  estate  ia  void  for  uncer- 
tainty. Were  this  a  new  question  In  this 
state,  tt  might  merit  fuller  examination  than 
we  a»  Inclined  to  give  it;  but  In  view  of 
the  adjudicatiooB  by  this  court,  we  do  not 
think  this  question  an  open  one.  The  cases 
Jn  which  it  has  been  under  conalderatton  are 
Bon's  Bx'rs  v.  Smith,  7  Vt  241;  Button  v. 
Society.  28  yt  836;  McAllister  v.  McAilla- 
ter,  46  Vt  272;  and  Clement  v.  Hyde,  60  Vt 
716.   The  bequest  ia  for  the  "relief  of  the 


poor  of  said  town."  In  the  McAllister  Case, 
supra,  the  income  of  the  gift  was  for  the 
benefit  of  the  "freedmen  of  the  nation,"  and 
In  Clement  v.  Hyde,  supra.  It  was  to  be  ex- 
pended In  the  education  of  the  scholars  of 
poor  people  In  the  county  of  Orange.  These 
two  bequests  were  held  not  void  for  uncer- 
tainty. Following  this  line  of  construction, 
we  must  hold  the  one  under  consideration 
valid.  It  Is  only  necessary  to  refer  to  these 
cases  to  see  that  the  gift  Is  not  void  for  un- 
certainty. 

5.  We  think  the  legacy  to  the  town  of  Stodt- 
brldge  for  Its  common  schools  vested  at  the 
death  of  the  testator;  but.  In  the  view  we 
take  of  the  character  of  the  bequest  it  Is  Im- 
material whether  It  vested  then,  or  at  the 
death  of  Mrs.  Houghton. 

e.  No  question  is  made  In  regard  to  the 
legacy  given  school  district  No.  3,  In  Bethel, 
as  that  district  was  not  abolished  by  the  act 
of  18U2,  having  been  organized  under  a  spe- 
cial act  of  the  leglslaturei  It  1b  stated  in  the 
brief  that  In  case  the  l^acy  does  not  vest 
until  the  death  of  Mrs.  Houghton,  and  school 
district  No.  3,  In  Bethel,  becomes  tictlnct  the 
legacy  falls  or  lapses;  but  we  do  not  coo- 
slder  this  question,  as  there  is  no  occasion 
at  this  time  to  do  sa  The  district  is  stiU 
an  existing  corporatiw.  What  question  may 
arise  upon  Its  dissc^ution  we  are  not  re- 
quired, and  it  la  not  pn^r  for  na,  to  pass 
upon. 

The  above  disposes  of  all  the  questions 
suggested.  Decree  affirmed  and  cause  re- 
manded. 

MUNBON,  J.,  dissents  on  the  flrst  point 

START,  J.,  did  not  sit  having  been  of 
counsel  for  one  of  the  parties  in  interest 


HULL  St  al.  V.  WILLIAM  DECBING  ft  CO. 
(Oourt  Of  Appeals  of  Hatyland.  Feb.  27. 18B0.) 

FeAUDULBNT  CONTBTINCES — AOTIOK  TO  BST 

AsiDK— RioHTs  or  Firm  Cesoitor. 

L  A  traat  deed  executed  by  an  insolvent  to 
his  wife,  in  consideration  of  one  dollar  and  of 
lands  belonging  to  her  separate  estate  which  she 
had  preTionslj  conveyed  to  him,  bat  whidi  are 
groaaiy  inadequate  as  a  consideration,  will  be  set 
aside,  exc^t  to  tiie  extent  of  the  value  of  such 
separate  lands  of  the  wife. 

2.  A  firm  creditor  cannot  set  aside,  as  fraud- 
ulent a  ToluDtary  conveyance  by  one  of  the 
partners  of  bis  individual  lands  to  his  wife,  un- 
less there  are  no  firm  assets,  or  an  insufBdenc? 
thereof,  and  no  individuaj  creditors,  or  hit  Id- 
dividual  property  is  more  than  sufficient  to  pay 
them  In  fnll,  unless  the  firm  creditor  Is  also  so 
Individual  creditor. 

Appeal  from  circuit  court,  Washington 
county. 

Suit  by  William  Deerlng  &  Co.  against 
Utho  Hall  and  wife  to  set  aside  a  trust  deed 
from  the  said  Hull  to  his  wife  as  fraudnlent 
as  against  plaintiffs,  creditors  of  the  said 
HulL  From  a  decree  In  favor  of  plaintUb^ 
defendants  appeal.  Alfirmed. 
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AT^oed  before  ROBINSON.  O.  X.  and 
BRISCOE,  6RTAN,  ROBERTS.  PAGl::, 
POWLER,  and  McSHBRRT,  JJ. 

Alex.  R.  Hagner,  for  appellants.  J.  Clar- 
ence Z^ane,  (or  appellees. 

McSHBRRY,  J.  The  decree  appealed  from 
In  this  case  vacated  and  set  aside,  as  fi-aud- 
nlent,  a  deed  of  tmst  executed  by  Otho  Hull 
to  William  Enbanb.  and  dated  on  the  23d 
day  of  September,  1890.  The  deed.  In  which 
Hull  is  named  the  party  of  the  first  part, 
Bnbank  the  party  of  the  second  part,  and 
Lon  B.  Hnll,  the  wife  of  Otho  Hnll,  the 
party  of  ihe  third  part,  conreya  certain  real 
estate  lying  In  Washington  connty,  Md.,  to 
the  party  of  the  second  part  in  tmat  **to 
secure  to  aald  Lou  E.  Hull  the  payment  of 
the  Bom  of  eight  thousand  dollars,  evldmced 
by  a  bond  of  said  Otho  Hnll  of  even  date 
with"  the  deed,  "and  payable  on  donand." 
The  consideration  set  forth  In  this  deed  Is 
—First,  natnnl  lore  and  afPectlon;  second, 
the  fkct  that  flte  wife  had  Joined  with  him 
In  conveying  to  William  T.  Ptbspatrtck  a 
tract  of  land,  etmtalntng  60  acres,  lying  In 
Appomattox  cmmty,  Va.,  which  waa  her  s^- 
arate  estate,  and  whldi  Fitspatrldi  conveyed 
Immedlattfy  aftn-wards  to  Hnll;  and,  third- 
ly, the  snm  of  one  dollar.  The  bill  of  com- 
plaint aasalilng  fUa  ctmveyanee  waa  filed 
Pebrnary  9.  1891.  Amuig  otlier  things.  It 
alleges  that  Hull  and  his  brother,  D.  Frank 
Hnll,  were  In  1888  and  1889  engaged  In  bnsl- 
neee  in  Etegetstown,  as  partners  mider  the 
firm  name  of  D.  P.  ft  Otho  Hull;  that  they 
became  Indebted  to  the  apptilees  In  a  eon- 
ridoable  amount,  and  that.  In  addition  to 
this  Indebtedness,  Otho  HnU  also  Individual- 
ly owed  tlie  plaintllh  ierml  hundred  do^ 
latSL  Upon  both  of  theee  daims  foreign  at- 
tacbmoita  were  Issued  against  Otho  HnU 
before  the  bUl  was  filed,  and  In  both  pro- 
ceedings Judgments  appear  to  have  been 
subseqiMiiClT  confessed  by  the  defendant. 
The  bill  avm«d  that  the  deed  of  tmst  was 
frandnlent,  and  tiiat  it  had  been  made  with 
Intent  to  hinder,  delay,  and  dtfraud  the  ap- 
pellees and  other  credlton  of  Otho  HuU, 
many  of  whom,  who  hdd  Hens  on  the  same 
prtqierty  coavejed  by  the  deed,  w«e  Joined 
aa  codefoidants.  The  answer  of  Hnll  and 
wife  denied  the  material  allegations  of  the 
UU,  and  ittristed  that  If  fliere  waa  aiQtlfing 
dne  to  the  appdleea  it  was  due  by  the  firm 
of  D.  F.  ft  Otho  Hidl,  and  that  thore  were 
snfflcient  assets  belonging  to  that  firm  with 
which  to  pay  its  indebtednesa 

There  Is  Uttie  or  no  difficulty  abont  the 
law  of  this  case.  A  voluntary  conv^ance 
made  by  a  husband  directly  to  Ills  wife,  or  to 
a  tmatee  for  hor  benefit.  In  prejudice  of  Hie 
rights  of  the  grantoi^  subsisting  creditors,  la, 
undo*  artlde  45.  |  1.  trf  the  Oode,  Invalid. 
Such  a  conveyance  Is  In  prejudice  of  the 
rights  of  creditors  when  It  strips  the  gran- 
tor of  property  which  would  otherwlae  have 
bcCT  BviUlaUe  fbr  the  payment  of  his  debts, 
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>  and  leaves  him  In  posseasiMk  of  no  other 
;  property  which   could  be  discovered  oi 
I  reached.  A  debtor  has  no  right,  by  a  con- 
I  veyance  of  this  character,  to  Impede,  hlndor, 
I  or  delay  bis  creditors  In  recovering  pay- 
I  ment  of  their  daims;  and  It  matters  cot, 
I  so  far  as  respects  Its  validity,  bow  much  in- 
I  tangible,  hidden,  or  concealed  property  may 
I  remain,  if,  by  a  Tdtnntary  conveyanoe  to 
j  hla  wife,  or  to  another  for  her  benefit,  he 
I  renders  It  imposslUe,  m  even  man  difficult, 
j  tor  bis  oeditors.to  oiforce  payment  of  the 
I  sums  that  are  due  to  them.   So  far,  then, 
i  as  the  cfoirideratlmL  of  natural  love  and  af- 
I  fectlon  and  the  nominal  c<Hitf  deration  of  one 
dollar  are  cfmcnned,  tbe  deed  would  be  In- 
valid as  against  credltcws  snbristing  at  its 
date,  and  whom  it  hinders  and  ddays;  and, 
if  nothing  elee  remained  to  support  It,  it 
would  of  necessity  fall  when  assailed  by  any 
me  entttied  to  question  it.  There  remains 
the  other  cooaideratlon  -  stated  in  the*  deed, 
via.  the  conveyance  by  the  wife  of  her  sep- 
arate estate  sHnated  la  the  state  of  Ylr^ 
glnia.  It  Is  dalmed  by  the  appelant  Otho 
i  HnU  that  this  property  was  very  valuable, 
I  In  oraseqnenee  of  large  depo^  of  mlnmla 
J  and  clay;  and  in  Us  testimony  be  estimate 
ed  it  to  be  wtnth  as  much  as  $10,000.  But 
!  he  Is  supported  In  tiiis  by  no  other  witness. 
I  On  the  otmtraiy,  the  overwhdming  wdght 
of  the  «Tid«ce  deariy  and  cmduslvely  dem- 
onatratea  that  Ibis  ApptHoattox  county  land 
Is  of  trifling  value;  that  It  contained  no 
mineral  depoeitsi  and  tiiat  It  was  wwth 
only  from  WiO  to  IS  pv  acre^  Bsttmatlng 
it  at  even  tbe  highest  of  ttie  figures  named. 
Its  utmost  vahu  would  not  exoeed  flSOL  A 
eoosIdMatioD  amounting  to  no  more  than 
:  that  sum  would  be  wlMdly  Inadequate  to 
I  suppwt  the  deed  at  trust  against  the  gran- 
j  toft  attacking  lereditom.    Tbe  value  of 
I  Hull's  itttereat  In  the  pMiputy  conveyed  by 
the  deed  of  trust  has  been  ascerbilued  by  a 
sale  of  that  pn^torty  and  ttw  payment  of  the 
liens  iq>on  It  The  amomnt  remalnbig,  which 
has  been  treated  aa  standing  in  the  place  of 
the  property.  Is  latgely  in  cscoess  of  the 
sum  of  f  180.  Upon  the  hypothesis  that  Otho 
Hull  was  Indebted,  when  he  executed  the 
deed  ot  trust  in  an  amount  larger  tuan  the 
nine  of  his  available  and  tangible  assets, 
the  deed  suKtorted  by  the  Insnfflolent  «»> 
riderationa  alluded  to  cannot  prev:^  against 
the  grantor's  creditors,  except  to  tibe  ex- 
tent to  be  inesoktly  stated.  And  this  brings 
ua  to  an  examination  of  Hull's  financial  con- 
dition at  the  date  of  the  execution  of  the 
deed. 

While  he  has  testlfled  that  he  then  pos- 
sessed both  real  and  personal  pA^erty  nit- 
uated  In  the  state  <tf  Virginia,  and  had  on 
d^HMlt  to  his  credit  In  a  I^chbnrgh  bank 
some  C1,S00;  tbe  certlflcatee  furnished  1^  the 
detk  of  Bedford  connty,  Va.,  and  found  In 
the  record,  show  that  by  tea  the  moat  valu- 
able part  of  the  real  estate  the  tltie  to 
which  appeared  by  the  deed  he  exhibited  to 
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stand  In  hla  own  name  lie  bad  cooTcred  to 
his  wife  long  prior  to  his  examination  as  a 
wltn«s.  He  aappressed  all  reference  to  this 
latter  conTeyance,  of  the  existence  of  which 
ho  was,  of  course,  fully  aware.  The  value 
of  the  residue  of  his  real  estate  was  Insig- 
nificant, and  his  personal  property  also  sit- 
uated in  Virginia,  even  at  Its  assessed  Taloa- 
tlon,  was  not  sufilctent  to  pay  bis  indebted* 
ness.  The  money  to  hla  credit  In  bank  diii^ 
Ing  the  month  at  August,  1890,  does  not  aj^ 
pear,  and  was  not  shown  to  bare  been  ttiere 
when  tile  deed  of  trust  was  made  In  Septun- 
ber,  nor  has  he  given  any  accomit  as  to 'the 
disposition  he  made  of  It  if  he  has  arer  part* 
ed  with  it  at  all.  The  deed  of  trust  aubatan* 
tially  and  practically  stripped  him  of  all  the 
real  pnqterty  which  be  owned  In  Blaryland, 
and  bis  personal  property  titoated  In  Wash* 
Ittgton  county  was  seised  and  atdd  under  exr 
ecntions  Issued  on  JndgmoitB  lecorMrad 
agaUuft  him.  In  the  faoe  of  aU  the  fftets  to 
which  we  have  alluded,  it  Is  idle  to  say  he 
was  not  iBMdvMit  when  he  ^cecuted  tbe  deed 
of  trust;  or  to  Inslat  that  the  conv^ance 
whose  good  taiOi  to  now  impeached  la  these 
proceedings  did  not  bindw,  or  was  not  made 
with  an  Intent  to  hladw,  dday,  and  de- 
fraud, his  credUom.  It  attempted,  and  was 
obviously  designed,  to  put  heiyoDd  the  reach 
ot  his  credltm  the  great  bulk.  It  not  the 
whole,  ot  hla  Maryland  real  wtate  whiob 
was  available  at  the  date  of  Its  execution 
tor  tbe  paymoit  of  hla  debts;  and  It  at* 
tunpted  to  do  tbla  by  a  eonv^ance,  part  of 
whose  expressed  oonstderattoQ  made  that 
oonv^ancc^  aa  to  that  pai%  pn^^  volun- 
tary, and  the  resldae  ot  whose  Gonatderatlon 
has  been  concluslvdy  shown  to  be  crossly 
hiadequatfc  It  was  th«eCore  clearly  tite 
duty  of  the  olrcnlt  court  to  deelare  the  deed 
invalid,  aeeiBt  In  «o  fiu  as  It  might  be  al- 
lowed to  stand  aa  a  serarlty  to  the  wife  to 
the  extent  of  the  value  of  her  separate  es- 
tate oonvmred  throogk  Fltqntrlck  to  tbe 
husband,  as  heretofore  atated.  That  the 
deed  should  be  allowed  to  stand  as  security 
for  tiie  value  of  tbe  wlfe'a  separate  estate 
acquired  by  the  huaband  as  a  part  of  the 
consideration  for  the  deed  of  trust  Is  fully 
warranted  by  the  authorities.  Hlnkle  v. 
WUum,  S8  Ud.  208;  WUUams  v.  MauuTg 
Oa,  3  Md.  Oh.  454. 

What  we  bave  said  thus  far  Is  based  <hi 
Oie  assumptioa  that  the  appellees  were  en- 
titled to  file  and  prosecute  the  pending  pro- 
ceedings. But  It  has  beoi  Insisted  In  tbe 
argument  that  the  decree  was  erroneous  be- 
cause the  debt  due  by  Otfao  Hull  to  the  ap- 
pellees was  not  due  by  him  personally,  but 
by  the  flrih  of  whl<dt  be  was  a  member,  and 
that  until  the  social  assets  have  been  first 
exhausted  no  part  of  his  Individual  pr<^»erty 
can  be  taken  to  pay  the  debts  due  by  the  co- 
partnership. It  is  absfdutely  imdoubtedly 
true,  In  a  contest  between  creditors  of  a 
partnership  and  creditors  of  tbe  members  of 
that  partnership,  that  the  former  must  pri- 


marily look  for  payment  to  tbe  partnc 
assets,  and  tbe  latter  to  the  Indlvidui 
sete  of  the  members  of  tbe  Ann.  L(« 
no  reason  can  be  assigned  why  the  earn* 
trine  should  not  equally  apply  in  fav 
the  debtor  when  his  Individual  propert; 
been  seized  by  a  creditor  of  a  firm  of  i 
he  Is  a  menbber,  and  It  is  neither  averre 
shown  that  there  are  not  social  aaset 
the  partnership  be  possessed  of  suff 
means  to  fully  pay  and  sattefy  all  Ito  < 
then  no  voluntary  deed  made  by  a 
bcr  of  that  firm  conveying  bla  indli 
property  can  be  frauduloit  as  to  the 
creditor,  or  can  hinder  or  dday  blm,  be 
in  the  case  aupjKwed  the  creditor  would 
no  claim  whatever  uptm  the  Individual 
erty  fer  payment  If  be  has  been  m 
injured,  delayed,  nor  hindered  1^  sad 
veyance,  because  of  there  being  sufl 
social  assets  to  pay  his  claim,  be  max 

!  ty  has  no  standing  In  a.  court  of  equi 
question  or  assail  It  .  Bul^  beyond  th! 
has  no  right  to  resort  to  tbe  Individual 
erty .  until  the  Ann's  assete  have  bee 
hausted  and  tbe  Individual  debte  bave 
paid.  Hence,  until  be  ^owa  tbat  bi 
tbe  right  to  resort  to  Uie  Individual  pro 
for  tbe  payment  of  tbe  debt  due  by  the 
no  disposition,  of  that  .indtvldnal  pro 
can,  in  the  nature  of  tbe  thing,  be  pr 
dal  or  injurious  to  hint  Unlesa  he  i 
that  he  has  a  right  to  avail  of  it  for  the 
ment  of  his  debt,  he  cannot  be  heard  to 
tton  the  use  its  owner  mxr  see  fit  to  mi 
It  It  results  th^ice  tlMit  to  otable  h; 
secure  payment  out  at  tbe  individual 
erty  be  mast  aver  and  show  that  he 
a  position  to  enforce  tbat  payment,  < 
other  words,  that  then  are  no  firm  a 
or  an  Insufficiency  of  Arm  assets,  and 
there  are  no  Individual  creditors,  or 
tbe  individual  proper^  Is  more  than 
dent  to  pay  thun  to  full.  Until  he 
this  be  Is  obviouaAy  in  no  position  to  imj 
a  conveyance  of  Individual  property; 
be  Is  in  no  position  to  Impeach  it  be 
be  has  no  dalm  upon  or  right  to  look  U 
property  tor  payment  McCoy  v.  Wt 
51  Ala.  466;  2  LlndL  Parto.  p.  •706. 
the  case  at  bar  cannot  be  controUe 
those  principles,  because  the  app^ee 
not  only  creditors  ot  tbe  Arm  of  1 
&  Otho  Hull,  but  of  Otho  HuU  Ind 
ally,  against  whom  toey  bold  a  Jut^ 

-  for  the  amount  of  the  latter  claim 
their  capacity  as  separate  creditors  of 
Hull  they  have  the  undoubted  right  i 
sail  tbe  conveyance  in  question.  Th< 
tributlon  of  tbe  fund  la  quite  anottaw 
tlon,  but  that  is  not  now  before  na. 
have  not  deemed  it  necessary  to  discni 
question  of  Otho  Hull's  separate  tod< 
ness  to  the  appellees.  The  proof  to  th 
ord.  Including  his  confession  of  jnd{ 
upon  the  claim  which  the  appellees  asf 
against  him  lodlvlduaily.  Is  quite  sufl 
to  set  that  controversy  at  rest  Aa  we 


Digitized  by  Google 


Md.) 


ACTOX  V.  STATE, 


419 


found  no  error  in  the  <l(^ci-eG  appealed  froir 
it  will  be  atttnned.  with  costs.  Decree  af- 
flnaed,  with  costs  above  and  below. 


ACTON  T.  STATE. 
(Court  of  AwealK  of  Matylaud.  March  1, 
1^95.) 

Ooinmn— JuBiBDicTios— In  r  nRMATioa— Allboa- 

TION  AS  TO  VbNDB. 

1.  The  jurisdiction  of  the  circuit  court  of 
Anne  Anndel  coontr  extwds  over  all  that  space 
whidi  lies  between  the  limits  of  Anne  Arundel 
coant7  as  described  in  Act  1726,  c.  1,  and  the 
channel  of  Patapeco  river,  under  Act  1704,  c 
92. 

2.  In  the  maigin  of  an  Information  the  conn< 
tr  and  the  state  were  named,  and  In  the  body  of 
the  infoEQation  the  nlace  was  described  as  a 
boildlniT  erected  In  the  water  of  the  I^tapsco 
river,  "and  distant  leas  than  one  hundred  yards 
of  the  land  shore  of  the  First  precinct  ta  the 
Fifth  election  district  of  the  county  aferesaid." 
Sel4t  tibat  the  venne  was  safficientlj-  laid,  as  the 
court  will  ta^e  Judicial  notice  that  the  river  was 
in  tiie  county  named. 

Appeal  and  error  to  ciici^t  court,  Anne 
Anmdel  coun^. 

Criminal  Information  by  the  state  of  Mary- 
land against  Samuel  O.  Acton  on  a  charge 
of  selling  Intoxicating  liqnoir  on  Sunday. 
From  a  Judgment  In  bebalf  of  the  state,'  the 
traverse  appeals  and  brings  error.  Affirmed, 

Argued  before  BOBINSON,  O.  J.,  and  BBX- 
AN,  BBISCOB,  MeBHBRBY,  FOWLBR, 
BOBBBTS,  FAOB,  and  BOTD,  JJ. 

Bobfft  MoiB  and  Jamea  M^-  Mnnra^  tvt 
appellant  At^.  Geo.  Poe  and  Ed.  a  CNvitt, 
tor  applet'  -, 

PAGE,  J.  'S!he  Infannatlon  of  the  state's 
attorney  tge  Anne  Anmdel  county  upon 
which  this  case  was  prosecuted  Is  as  ^(Alows: 
**State  of  Maryland,  Aone  Arundel  County, 
to  wit;  The  State  of  Maryladd  m  Samuel 
O.  Actom,  charged,"  etc.  "In  the  Cli-cult 
Court  for  Anne  Arundel  County.  Criminal 
iQformatton.  The  above-entitled  ease  bev< 
log.**  etc.,  "and  Bdward  O.  Gantt.  tiie  said 
state's  attorney  for  said  county,  hating  In- 
vestigated," etc.,  "now  comes  Into  said  court, 
and  for  and  In  behalf  of  the  state  of  Mary- 
land, upon  bis  official  oath,  gives  the  said 
court  here  to  understand  and  be  Informed 
that  Samuel  G.  Acton,  late  of  the  connty^ 
aforeeald,  on  the  lOtfa  day  of  June,  in  the 
year  of  our  Lord  eighteen  hundred  and  nlue- 
ty-foor.  the  same  day  and  year  aforesaid  be- 
ing the  Sabbath  day,  commonly  called  'Sun- 
day,* at  a  building  erected  in  the  waters  of 
a  navigable  river,  to  wit,  the  Patapsco  river, 
at  a  place  In  mid  river  situate  bdow  the 
bead  of  said  rivo*,  and  below  the  soutbem- 
luost  great  branch  of  said  river,  and  on  the 
fM>nth  side  of  the  channel  ot  said  river,  and 
distant  less  than  one  hundred  yards  of  Uie 
land  ahon  at  the  First  precinct  of  the  Fifth 
election  district  of  the  county  aforesaid,  said 
building  erected  as  aforesaid  being  contign- 
ous  to  the  land  of  the  said  First  precinct  of 


the  Fifth  election  district  of  the  county  afore- 
said, unlawfully,"  etc.  The  defendant  pleadr 
ed  want  of  Jurisdiction,  because  the  place 
alleged  as  that  where  the  alleged  offense  was 
committed  was  not  within  the  limits  of  Anne 
Arundel  county.  To  this  plea  tbe  state  in- 
tei-posed  a  demurrer,  which  was  sustained, 
and  Judgment  thereon  rendered.  According 
to  weU-setUed  principles,  a  demurrer  brings 
under  review  by  the  court  all  the  pleadings 
In  the  case;  and,  this  being  80,  the  suffl- 
clency  of  the  Information  is  before  us  In  the 
same  manner  and  to  the  same  extent  as  if  the 
demurrer  had  been  Interposed  by  the  trav- 
erser. The  questions  presented,  therefore, 
are:  First,  has  the  circuit  court  for  Anne 
Arundel  jurisdiction  over  that  part  of  the 
Patapsco  river  which  Is  described  In  the  in- 
formation? and,  second.  If  It  be  determined 
that  It  has,  are  the  allegations  In  the  infer- 
mation  as  to  tbe  venue  sufficient  In  law? 

1.  By  the  act  of  1098  (chapter  13),  Balti- 
more county  embraced  a  portion  of  what  is 
now  Anne  Arundel  county.  By  the  act  of 
1728  (chapter  1)  It  was  enacted  that  "from 
and  after  the  last  day  of  May,  1727,  the  land 
lying  on  the  south  side  of  Patapsco  river,  and 
contained  within  the  bounds  following,  viz.: 
From  the  mouth  of  said  Patapsco  river  with 
tbe  said  river  to  the  head  thereof,  and  from 
thence  bounding  ou  the  south  side  of  the 
matu  toDs,  being  the  southernmost  great 
branch  of  said  river,  and  running  as  the  said 
braiich  runs  to  the  Arat  main  fork  of  the 
said  falls,  then  bounding  on  the.  south  side 
of  the  said  southernmost  forl£,  tlU,"  etc..-- 
**BhAll  be  and  forever  hereafter  deemed  as 
part  of  Anne  Arundel  county."  In  the  case 
of  Raab  V.  State,  7  Md.  497,  Judge  Tudc.  de- 
livering the  opinion  of  the  court,  said:  **It 
Is  manifest  that  the  river,  after  this  act, 
remained,  as  it  had  been  for  many  years, 
within  the  limits  of  Baltimore  county,  and 
that  the  Jurisdiction  of  these  counties  ad- 
joined on  Its  southern  shore,  unless  afCected 
by  the  act  of  1704,  c,  92  [now  codified  as  sec- 
tion 135  Of  article  76  of  the  Code],  which 
provides  that  every  county  tying  on  any  nav- 
iltable  river  In  this  province  shall  extend 
its  Jurisdiction  from  the  shore  to  the  channel 
of  such  river  that  divides  the  counties,  and 
be  divided  from  the  other  county  by  the 
channel  of  the  said  river;  and  under  this 
act,  If  applicable,  the  river,  as  far  as  the 
channel,  remained  In  Baltimore  county,  aud 
subject  to  the  jurisdiction  of  its  courts."  So 
that,  under  this  decision,  it  Is  clear  that,  if 
the  act  of  17W  (chapter  92)  is  applicable,  the 
Jurisdiction  of  Anne  Arundel  county  must 
extend  to  the  channel  of  the  river,  and  will  In- 
clude all  that  space  which  lies  between  the 
limits  of  Anne  Arundel  county  as  described 
In  the  act  of  1727  and  the  channel.  And  we 
are  of  the  opinion  that  such  is  the  proper  ap- 
plication of  that  act  We  adopt,  on  this 
point,  the  views  so  well  expressed  by  Judge 
Brewer  In  bis  opinion  on  deciding  In  the 
lower  court  In  Baab  r.  State,  supra,  as  found 
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on  page  486  of  the  pi-Iated  report  That 
learned  Judge,  In  dealiDg  with  the  coDteutlon 
that  the  act  of  1704  applied  only  to  the  coun- 
ties mentioned  In.  the  act,  said:  "I  do  not 
think  It  Is  BO  ccmQned.  A  part  tof  the  state 
unly  was,  at  that  time,  laid  off  Into  counties. 
It  must  hare  been  then  contemplated  to  lay 
off  other  counties.  The  bounds  between 
Cecil  and  Kent  and  the  upper  bounds  of  Cecil 
were  not  accurately  defined,  nor  the  bounds 
of  Talbot  on  «Tery  side,  nor  were  the  upper 
bounds  of  Baltimore  and  Prince  George's. 
Some  of  the  other  counties  thereafter  to  be 
laid  off  might  be  bounded  by  navigable  riv- 
ers; and  the  object  of  the  act  of  1704,  al- 
though It  refers  only  to  the  counties  already 
laid  off,  seems  to  b^  to  establish  a  rule  ap- 
plicable to  all  similar  cases.  The  language 
of  the  law  In  the  enacting  part  of  the  clause 
Is  very  general,— that  every  county  lying  on 
any  navigable  river.'  The  legislature  Is  es- 
tablishing a  rule  applicable  to  a  particular 
class  of  cases,  and  why  should  not  the  rule 
apply  to  all  subsequent  additions  of  that 
class?  This  act  has  been  codified  as  section 
13Q  of  article  76,  and  differs  from  the  act 
as  originally  passed  only  In  the  respect  that 
It  is  not  made  to  (^)ply  'where  a  dividing 
line  has  been  fixed  In  such  river  by  law.' " 
No  such  line  has  been  flxe4  with  respect  to 
Anne  Arundel.  By  the  adoption  of  the  Code, 
tbfs  section  became  the  law  of  the  state, 
and  Is  now  applicable,  whatever  may  orig- 
inally have  been  the  design  of  those  who 
enacted  It,  to  every  county  lying  on  navigable 
rivers  In  the  state,  except  '*where  a  ^vldlng 
line  has  been  fixed  In  such  river  by  law." 

2.  The  nile  In  setting  out  the  venue  Is  well 
stated  In  1  Chit  Or.  Law.  194.  as  follows: 
"In  the  body  of  the  Indictment  &lso.  the  facts 
should  In  general  be  stated  to  have  arisen 
In  the  county  in  which  the  Indictment  Is 
preferred,  so  that  It  may  appear  that  the 
offense  was  within  the  Jurisdiction  of  the 
conrt;  and  therefore,  if  a  parish,  village,  «r 
other  place  where  the  offense,  or  part  of  It, 
occurred,  be  stated,  wlthoat  naming  the 
county  In  the  margin,  or  expressly  referring 
to  It  by  the  words  the  counQr  aforesaid,*  the 
Indictment  will  be  defective."  See.  also. 
1  Whart  Or.  Law,  {  223  et  seq.;  1  Blsh.  Cr. 
Proc.  S  101  et  seq.,  and  authwltles  there 
cited.  In  the  margin  of  the  information  are 
named  the  county  and  state,  and  in  the  body 
the  place  Is  described.— "at  a  building  erect- 
ed In  the  wator  of  a  navigable  river,  at  a 
place  in  said  river  situate  below  the  head  of 
said  river,  and  below  the  southernmost  great 
branch  of  said  river,  and  on  the  south  side 
of  the  channel  of  said  river,  and  distant  less 
than  one  hundred  yards  of  the  land  shore 
of  the  First  precinct  of  the  Fifth  Section 
district  of  the  county  aforesaid."  The  court 
will  take  Judicial  notice  of  the  dvU  divisions 
of  the  state  created  by  statute  (People  v. 
Breese,  7  Cow.  430);  and  therefore,  inas- 
much as  the  bounds  of  Anne  Arundel  are 
fixed  by  statute,  and  the  Jurisdiction  of  the 


county  Is  fixed  to  the  center  of  the  cbanii 
the  act  of  1701,  and,  In  addition  thereb 
county  is  expressly  named  In  the  marg 
would  seem  the  venue  Is  sufficlentty 
What  we  have  said  has  no  reference  1 
28eth  section  of  article  27  of  the 
Whatever  may  be  the  proper  constn 
of  that  act  we  are  of  opinion  that  b 
ordinary  rules  of  criminal  pleading  tl 
formation  must  be  sustained.  Pindli 
error  in  the  ruling  of  the  court  belov 
Judgment  will  be  affirmed.  Judgmen 
firmed. 


ACTON  T.  STATE. 
(Ooort  of  Alkali  of  Maryland.  Hare 

1805.) 

Error  to  circuit  conrt  Anne  Arundel  con 
Samael  G.  Acton  was  convieted  tor  selli 

toxicBthig  liqnon,  and  brings  error.  W 

error  quashed. 
Argued  before  ROBINSON,  G.  J.,  aad 

AN.    BRISOOB.    McSHERET,  FOW 

ROBERTS.  PAGE,  and  BOYD,  JJ. 

Robert  Moss  and  James  M.  Munroe,  f< 
peilant  Atty.  Gen.  Poe  and  Ed.  G.  Gam 
appellee. 

PAGE,  J.  For  the  reasons  asrigned  ! 
preceding  case  (31  AtL  410),  the  writ  of  ei 
this  proceeding  will  be  quashed.  Writ  of 
quashed. 


MATOR.  BTO.,  OP  BALTIMORE  t.  P 
IDBNT,  ETC.,  OF  BALTIMORE  ft 
TURNPIKE  00.  «t  aL 
(Court  of  Anwals  of  MaiyUud.  Veb. 

1805.) 

TORITPIKSB  in  ClTIKB  —  SURRBimu  OT  Roj 
AOCBPTANOB— LtABlLITIBfl — AOTIOH  BT 

Cjtt  Soliottox. 

1.  Under  Act  1826^  e.  106  (Pnbw  Loc. 
for  Baltimore  City,  art  4,  {  818).  providinj 
tnmpike  companies  owning  roada  nmninj 
tiie  city  of  Baltimcm  ntay  "cede"  to  tiu 
■ndi  parts  of  the  roads  as  are  within  thi 
limits,  and  the  same,  when  "ceded,"  alia 
come  a  public  street,  the  road,  when  cede 
comes  a  public  street,  without  any  aeees 
by  the  dty. 

2.  Sucit  act  authoriaes  CMupanles  not 
to  cede  that  part  of  their  road  within  th< 
limits  at  the  time  of  the  passage  of  the  ae 
also  any  portion  takoi  Into  tiie  city  by  tlu 
seqnoat  coctension  of  its  limits. 

3.  Such  act  don  not  aathorlie  the  o 
nles  to  cede  sndi  portion  of  their  roads  ii 
bered  with  a  frandiise  assigned  by  them 
ttiird  perscHi  to  operate  a  street-iailway  tht 

4.  Though  a  grant  by  the  hgtslatnre 
tnmpilce  company  of  authority  to  grade  its 
is  a  continning  ri^t  which  cnnnot  be  imp 
yet  the  company  tal^es  It  snbject  to  the 
power;  and  when  It  grades  me  portion  4 
read  wltliin  a  city  so  as  to  make  it  necessi 
lower  the  grade  of  intersecting  streets  it  I 
ble  to  the  atj  for  the  expense  thereby  Inci 

5.  In  the  absence  of  proof  to  the  con' 
It  will  be  preaamed  that  a  bill  filed  bf  th< 
solicitor  in  the  name  of  the  city  was  filed 
Its  authority. 

Appeal  from  drcult  court  of  Baltbnon 
Action  by  the  mayw  and  ctty  ooum 
Baltimore  against  the  president,  mans 
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ftod  company  of  tbe  Baltimore  &  Torktown 
Turnpike  Company  and  auotiier.  There  was 
a  Judgment  for  defendants,  and  plaintiff  tij^ 
peala.    Reversed  In  part 

Ar^ed  before  BOBINSON.  C.  J.,  and  Mc- 
SHEERT,  FOWLER,  BBTAN,  ROBERTS,  ! 
PAGE,  and  BOYD,  JJ.  I 

Wm,  S.  Bryan.  Jr.,  for  appelant.  John  K.  I 
Gowen  and  B.  J.  D.  Groaa,  for  apiielleeB. 

ROBINSON,  C.  3.    The  Baltimore  &  York- 
town  Turnpike  Company  was  Incorporated  by 
the  act  of  1804  (chapter  61)  to  build  and 
tnalntalo  a  turnpike  road  from  the  city  of 
Baltimore  to  the  Pennsylvania  line.    By  the 
act  of  1860  (chapter  259)  tbe  company  was 
authorized  and  empowered  to  build  a  pas- 
senger railway  on  Its  roadbed  from  Baltimore 
to  Towsontown.    Having  built  and  operated 
tbe  street  railway  for  a  number  of  years,  the 
company,  under  power  conferred  by  the  act 
of  1872  (chapter  337),  sold  and  conveyed  to 
tbe   Baltimore  Union  Passenger  Railway 
Company  the  franchises,  rights,  and  priv- 
ileges of  the  street  railway  conferred  upon  It 
by  the  act  of  1860.   Having  thus  disposed  of  | 
the  street  railway,  the  turnpike  company,  by  j 
Its  deed  dated  19th  October,  1893,  conveyed 
to  tb&  mayor  and  city  council  of  Baltimore  ! 
that  [>art  of  Its  road  lying  within  the  dty  | 
limits  as  extended  under  the  act  of  1S8S,  sub-  l 
ject,  bowers,  to  the  grant  made  to  the  Baltl-  j 
more  Union  Passenger  Railway  Company  of  j 
the  franchises,  rlglits,  and  privileges  of  the  ; 
street  railway,  and  subject  also  to  the  rights  ; 
of  the  City  &  Suburban  Railway  Company,  Its 
sacceasor.    The  right  thus  to  surrender  this 
portion  of  Its  road  is  claimed  by  the  turn- 
pike company  under  the  act  of  1825  (chapter 
105),  codified  as  section  818.  art.  4,  of  Public 
Local  Laws  for  Baltimore  City,  which  pro- 
vides:   "The  president,  directors  and  compa- 
nies of  the  different  turnpike  companies  own- 
ing roads  running  Into  the  dty  of  Baltlm(»:e, 
may  cede  to  said  city  such  parts  of  said  roads 
as  lie  within  the  corporate  limits  of  said  city 
—and  the  same  when  ceded  shall  be  in  all  re- 
spects snb^ect  to  the  same  regulations  as  un- 
paved  public  streets."    This  deed,  however, 
the       authorities  refuse  to  accept,  and  they 
insiart  that  the  word  "cede,"  as  used  In  the  ! 
act.  is  syn(mymous  with,  and  to  be  Interpret- 
ed in  the  same  sense  as,  the  word  "grant;" 
and.  being  a  grant,  tbe  deed  is  Inoperative 
antil  It  has  been  accepted.    And  we  have  | 
been  referred  to  quite  a  number  of  diction- 
aries as  to  the  meaning  of  a  word  In  no  sense 
a  technical  wcHrd,  but  one  in  evwy-day  use, 
and  about  which  there  ought  not  to  be  any 
difficulty  as  to  its  natural  Import  and  mean- 
ing.    Uke  many  other  words.  Its  precise 
meaning  and  signification  depend  somewhat 
opoD  the  subject-matter  In  connection  with  i 
whicii  It  to  nsed.    In  some  Instances,  It  may. 
It  is  tme,  be  used  In  the  sense  of  "grant," 
but  ordinarily  it  means  to  "yield,"  "surren- 
der."  "give  up."  But  this,  however.  Is  not 
merely  a  dictfonary  question.  We  are  dealing 


with  an  act  of  the  legislature,  conferring  upon 
a  turnpike  company  the  power  to  cede  to  the 
city  tliat  part  of  Its  road  lying  within  the 
corporate  limits,  and  which,  when  ceded,  the 
act  declares  shall  be  a  public  street  There 
can  be  no  difficulty,  It  seems  to  us,  as  to  Its 
meaning,  thus  used.  The  turnpike  company, 
Imvlng  accepted  its  charter,  and  having  built 
Its  road,  could  not,  at  its  own  pleasure,  "cede" 
or  "tnirrender"  any  portion  of  Its  road,  unless 
by  power  conferred  by  the  legislature;  nor 
could  the  city,  however  desirable  It  might  be, 
acquire  any  part  of  turnpike  road  within  Its 
corporate  limits  except  by  purchase  or  by 
condemnation;  and,  this  being  so,  tbe  object, 
and  sole  object,  of  the  act  was  to  confer  this 
power  njran  tbe  turnpike  company,  should  It 
deem  It  advisable  to  surrrader  any  part  of 
its  road  to  the  city.  It  was  never  supposed 
for  a  moment  that  there  would  or  could  be 
any  objection  on  the  part  of  tbe  city  authori- 
ties to  a  surrender  of  the  road  thus  made 
without  compensation,  by  which  a  toil  road 
within  the  (dtj  limits  was  thereby  msKle  a 
free  iiigbway;  and  hence  the  act  declares 
that  the  portion  of  the  turnpike  thus  ceded 
shall  thereupon  become  a  public  street.  All 
the  act  requires  or  means  is  that  the  turn- 
pike company  shall  cede  to  the  city  the  por- 
tion of  Its  road  lying  within  the  corporate 
limits,  and,  when  ceded,  the  road,  by  opera- 
tion of  the  act  itself,  becomes  a  public  street, 
and  this,  too,  without  any  act  of  acceptance 
on  tbe  part  of  the  dty  authorities  by  ordi- 
nance, resolution,  oc  otherwise.  But  then, 
again.  It  is  said  the  power  to  cede  is  limited 
to  that  part  of  tbe  road  lying  within  the  city 
limits  at  the  time  the  act  was  passed,  and  the 
turnpike  company  has  no  power,  therefore, 
to  cede  that  part  of  Its  road  lying  within 
the  city  limits  as  extended  by  the  act  of 
1888.  The  act  does  not  so  say  in  terms.  On 
the  contrary,  the  power  Is. conferred  In'  gen- 
eral terms,  and  It  would.  It  seems,  be  a  nar- 
row construction  of  a  power  mainly  ccmferred 
In  the  Interests  of  the  dty  Itself.  We  cannot 
agree  with  the  counsel  for  the  appellant  that 
the  legislature  could  not  have  foreseen  that 
in  60  or  70  years  the  limits  of  the  city  would 
be  extended  two  miles,  at  least,  beyond  the 
old  dty  limits.  We  see  no  good  reason  for 
imputing  such  a  want  of  foresight  to  the 
general  assembly.  Baltimore  was  at  that 
time  a  growing  and  prosperous  dty,  and  to 
any  one  of  ordinary  judgment  it  must  have 
been  apparent,  we  think,  that  an  extension  of 
Its  limits  at  some  time  in  the  future  would 
be  absolutely  necessary  to  Its  propa  growth 
and  development.  Whether  one  mile  or  two 
miles  or  even  further,  no  one  could  tell;  but 
any  extension  of  its  limits  would  necessarily 
Include  portions  of  some,  if  not  all,  of  the 
several  turnpikes  then  leading  In  every  direc- 
tion from  the  dty.  And  as  It  would  be  to 
the  interests  of  the  dty  that  these  several 
turnpike  roads  should  be  converted  Into  free 
highways,  this  power  was  not  restricted  to 
the  pM-tlons  of  the,  roads  within,  tbe  city  llm- 
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Its  at  the  time  the  act  was  passed,  but  was 
conferred  In  general  terms,  thereby  enabling 
them  to  cede  not  only  such  portions,  but  also 
such  parts  of  thelr'roads  as  might  be  within 
the  city  limits  should  the  limits  be  thereafter 
extended. 

We  come,  then,  to  the  last  objection,  and 
one  which.  It  seems  to  ua.  Is  fatal  to  the  deed 
In  question,  and  that  Is,  the  deed  is  made 
subject  to  the  grant  of  the  turnpike  company 
to  the  Baltimore  Union  Passenger  Railway 
Company  of  the  franchises,  rights,  and  priv- 
ileges of  the  street  railway,  with  the  right 
on  the  part  of  the  latter  company  to  use, 
manage,  and  enjoy  such  franchises  In  per- 
petuity, and  subject  also  to  all  the  rights  of 
the  City  &  Suburban  Railway  Company,  its 
successor.  The  act  of  1825  does  not  mate  it 
obligatory  on  the  turnpike  company  to  cede 
any  portion  of  Its  road  to  the  city,  but,  If 
It  proposes  to  exercise  the  power  thereby  con- 
ferred, It  must  make  the  cession  without  the 
reservation  of  any  rights,  either  In  Its  own 
behalf,  or  of  Its  assignees.  It  has  no  right 
to  surrender  a  part  of  Its  road  burdened  with 
easements  which  it  claims  the  right  to  cre- 
ate In  perpetuity.  The  act  contemplated, 
aad  by  every  fair  rule  of  constructioD  means, 
that  turnpike  shall  be  ceded  unincum- 
bered; and,  when  so  ceded,  the  act  declares 
that  It  shall  thereupon  become  subject  to  all 
the  regulations  applicable  to  unpaved  public 
streets.  How  far,  and  to  what  extent,  this 
deed,  made  subject  to  the  grant  of  the  turn- 
pike company  to  the  Baltimore  Union  Pas- 
senger Railway  Company,  would  affect  the 
control  of  the  city  authorities  over  the  por- 
tion of  the  road  thus  ceded.  It  may  not  be 
easy  to  determine.  It  is  sufficient  to  say 
that  if  It  would  not  In  any  manner  interfere 
wlLh  their  control  over  it  as  a  public  street, 
then  It  was  altogether  unnecessary  to  make 
the  deed  subject  to  this  reservation;  while, 
on  the  other  hand.  If  It  would  Interfere  wltb 
such  contiH^l,  then  the  turnpike  company  had 
no  right  to  surrender  the  road  on  such  terms. 
Abd  It  Is  no  answer  to  say  the  street  railway 
was  built  and  Its  franchises  were  sold  under 
power  confeiTed  by  the  legislature.  This 
may  be  true,  but  when  these  franchises  and 
powers  were  granted  the  turnpike  belonged 
to  the  company,  and  the  portion  of  its  road 
on  which  the  street  railway  was  built  was  at 
that  time  beyond  the  corporate  limits,  and  In 
no  manner  subject  to  the  control  of  the  city; 
and  vbUe  the  extension  of  the  city  limits 
can  In  no  manner  affect  the  fraoichises  and 
prlvil^es  granted  to  the  turnpike  company 
in  connection  with  the  street  railway,  at  the 
same  time,  if  it  proposes  to  cede  to  the  city 
part  of  the  turnpike  now  within  the  corpo- 
rate tlmits,  the  cession  must  be  made  without 
reservation  as  to  easements  created  by  It 
without  the  assent  or  concurrence  of  the  city 
authorities.  And  this  brings  us  to  the  only 
remaining  question,  and  that  Is  whether  the 
turnpike  company  has  the  right  to  grade  Its 
road  within  city  limits  as  extended  by  tlw 


act  of  1888.  As  a  general  rule,  the  vc 
and  city  council  have  the  exclusive  co 
of  the  highways  and  streets  within  the 
porate  limits.  But  the  turnpike  com 
was  chartered  by  the  act  of  1804.  and  1 
Is  no  reservation  In  the  charter  Itself.  n< 
any  general  law,  nor  in  the  constitution 
in  force,  reserving  the  right  to  amend  o 
ter  the  charter  thus  granted.  It  bee 
therefore,  a  contract  betwem  the  state 
the  corporators,  within  the  protection  o: 
constitution  of  the  United  States,  which 
bids  any  state  from  passing  laws  Impa 
the  obligation  of  contracts.  Among  the 
ers  granted  to  the  company  was  the  i 
to  grade  its  road,  and  this  right,  we 
said,  la  a  continuing  right,  to  be  exer< 
from  time  to  time,  as  the  necessities  ol 
company  or  the  public  convenience  ma; 
quire.  Peddlcord's  Case,  S4  Md.  463. 
Ing,  then,  a  chartered  right,  the  extensic 
the  city  limits  so  as  to  Include  part  ol 
turnpike,  could  not  Interfere  with  or 
prive  the  company  of  the  lawful  exerdi 
this  right  Neither  the  city  authorities 
the  legislature  Itself  could  deprive  it  of 
right.  At  the  same  time,  the  exercise  of 
right  Is  subject  to  the  paramount  go^ 
mental  power  known  as  the  '*police  po\ 
Inherent  in  every  well-organized  goi 
ment,  and  to  be  exercised  when  the  si 
and  welfare  of  the  community  requlr 
It  is  a  power  which  the  legislature  can 
ther  alienate  nor  surrender,  and  every  * 
tered  privilege  la  granted  on  the  Implied 
dltion  that  it  is  tx>  be  exercised  subjet 
this  power.  As  was  said  by  Mr.  Chief 
tlce  Fuller:  "It  Is  likewise  established 
the  Inhibitions  of  the  constitution  of 
United  States  upon  the  Impairment  of 
obligations  of  contracts,  or  the  de[H:ivi 
of  property  without  due  pi-ocees  of  lav 
of  the  equal  protection  of  the  laws  of 
states,  are  not  violated  by  the  legltli 
exercise  of  legislative  power  In  securing 
public  safety,  health,  or  morals.  The 
emmental  power  of  self-protecUon  cannic 
contracted  away,  nor  can  the  exercli» 
rights  granted,  nor  the  use  of  propertj 
withdrawn  from  the  implied  liability  to 
emmental  regulation  in  particulars  esse 
to  the  preservation  of  the  community  i 
Injury.  Railroad  Co.  v.  Town  of  Bri 
151  U.  S.  567,  14  Sup.  Ct.  437."  Now, 
proof  shows  that  In  grading  Its  road  w 
the  city  limits  the  turnpike  bed  has 
lowered  from  three  to  four  feet  below 
surface  of  certain  public  streets  which  I 
sect  the  road.  The  public  is  entitled  tc 
use  of  these  streets  for  all  the  purpose! 
which  they  were  opened  and  dedicated 
Is  enUtied  to  the  use  of  them  in  go\u 
and  from  the  turnpike  road,  mnd  the  < 
pany  has  no  right  to  so  grade  Its  road  i 
endanger  the  safety  of  persons  thus 

i fully  entitied  to  the  use  of  the  public  stt 
The  grading  has  been  done,  and  all  the 
now  asks  is  to  be  reimbursed  or  com 
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sated  toe  openeea  necessarily  to  be  Incurred 
in  making  the  grade  of  tbe  intersecting 
streets  ctmform  to  the  grade  of  tbe  turnpike. 
And  this,  we  an  agree,  tbe  dty  anttaoritles 
have  the  right  to  demand. 

In  tbe  brief  of  tbe  appellees  the  point  fa 
made  that  this  blU  has  been  Bled  without 
the  lawful  authority  of  the  mayor  and  city 
council.  It  Is  filed  by  the  city  solicitor  in 
the  name  of  the  mayor  and  cit7  council;  and, 
In  the  absence  of  proof  to  the  contraiy,  we 
must  presume  that  it  was  filed  by  their  au- 
thority. As  to  the  City  ft  Bubnrban  Rail- 
way Company,  we  agree  with  the  court  be- 
low that  the  bill  ought  to  be  dismissed  as  to 
that  company.  Decree  affirmed  In  part  and 
rerersed  in  part,  and  cause  remanded. 


MAYOR,  ETC.,  OF  CITY  OF  BALTIMORE 
T,  SMITH  &  SCHWARZ  BRICK  GO. 
(Court  of  Appeals  of  Maryl&nd.    Feb.  28, 
1805.) 

OrWtlNO  PUBUC  Bthbbt— Assbssmbht^Etisbkos 

OF  VaLUB— BsKBPin. 

1.  In  opening  a  public  street  xaxder  Code 
Pub.  Local  Laws,  art.  4,  |  806,  a  jury  need 
not  reriew  the  aciion  of  the  commissioDera  In 
fixing  damages,  on  an  appeal  fnun  the  assess- 
ment of  bmefitB. 

2.  In  ascertaining  the  amount  of  benefits  In 
ooening  a  public  street,  testimony  as  to  tbe  cost 
of  filling  in  lota  whlcb  wonld  front  on  the  pro- 
posed street  to  the  level  of  the  estaUished  grade 
of  the  street  was  relevant. 

8.  Evidence  to  prove  the  market  value  of 
property  asiessed  for  benefits  ahould  be  directed 
to  the  market  value  in  the  preB«it  oonditicn  of 
the  property,  and  then  to  any  increased  value  by 
opening  tbe  street;  and  the  opinions  of  witness- 
es baring  knowledge  of  tbe  snoject  and  acquaint- 
ed with  the  land  are  admissibie  to  prove  such 
Tftlue. 

4.  Tbe  prices  realised  at  sales  the  land  in 
question  and  of  timtlar  land  In  the  vicinity, 
nude  wlthiD  a  reasonable  time  theretofore,  be- 
ing T(duntary  and  not  forced  sales,  are  admissi- 
ble to  show  present  value. 

a.  The  burden  of  proof  rests  upon  the  city 
to  show  the  Increase  in  market  value  of  lots  as 
tbe  xvsnlt  of  <^>eniu8  a  street. 

6.  The  court  cannot  permit  the  book  of  tbe 
proceedings  tot  tbe  opemng  of  a  street  to  be 
taken  by  the  jmr  to  thrir  rmxn  <hi  tbe  motion  of 
the  city. 

Appeal  trom  Baltimore  city  court 
Proceedings  by  the  mayor  and  dty  council 
of  Baltimtve  against  the  Smltb  &  S<diwarz 
Kick  Company,  of  Baltimwe  dly,  In  the 
matter  of  opening  a  public  street,  and  as- 
seSBlng  benefits.  From  an  award  of  tbe 
commlsidoneni,  defendant  appealed  to  tbe 
Balttmare  city  court,  and,  ftom  a  Judgment 
of  that  coart  aseewlng  tbe  beneflta  to  de- 
fendant at  97,478,  plaintiff  appeals.  Affirmed. 

Argued  before  ROBINSON,  0.  X,  and 
BRYAN,  McSHERRY.  FOWLBB,  BRIS- 
OOE.  PAGE.  ROBERTS,  and  BOYD,  S3. 

*  Wm.  S.  Bryan,  Jr.,  and  Thos.  G.  Hayes, 
fbr  appellant  Ber.  Carter  and  Gea  B.  Wll- 
Us,  tot  appellee. 

BOYD,  J.  In  this  case  we  are  called  upon 
to  review  tlie  rulings  ot  the  Baltimore 


court  at  tbe  trial  of  an  appeal  1^  the  Smith 
&  Scbwarz  Brick  Company  from  an  award  of 
tbe  commissioners  for  (^>enittg  streets  In  tbe 
dty  of  BaltimMe,  araeesing  benefits  to  said 
company  In  tbe  matter  of  opening  Madison 
street  from  Patterson  Park  avenue  to  Grove 
alley.  In  said  city,  l^ere  are  nine  bills  of 
exertions  In  the  record,  which  we  will  con- 
sider In  their  order.  The  first  presenta  one 
of  tbe  most  Important  qneattona  to  be  deter- 
mined by  us.  The  mayor  and  city  council 
of  Baltimore  moved  the  court  to  direct  tbe 
derk  to  swear  the  Jury  to  Inquire  both  as  to 
the  ben^ts  and  damages  awarded  to  tbe 
company.  Tbe  court  overruled  the  motion, 
and  instructed  the  derk  to  swear  the  Jury  as 
to  b^eflts  only,  whlcb  was  accordingly  drate. 
Tbe  cfmtends  that,  notwithstanding  the 
company  only  entered  an  appeal  from  tbe  as- 
sessment of  benefits,  the  whole  action  of  the 
commissioners  ought  to  have  been  review- 
ed, and  the  Jury  required  to  Inquire  Into  tbe 
assessment  of  damages  as  well  as  benefits. 
That  proiKMltion  is  disputed  by  the  compa- 
ny, whlcb  contoads  that  the  court  was  right 
in  limiting  tbe  Inquiry  of  the  Jury  to  the 
benefits  assessed  to  1^  that  alme  being  the 
subject  and  cause  of  tbe  appeaL  It  Is  neces- 
sary for  us  to  fflmmlne  the  statutes  and  ordi- 
nances under  whldi  these  proceedings  were 
conducted.  By  section  806  of  arUde  4  of 
the  Code  ot  Public  Local  Laws,  It  Is  enacted 
that:  "The  mayor  and  d^  coundl  of  Bal- 
timore shall  bave  foil  power  to  provide  for 
bylng  out,  opening  •  •  *  any  street 
*  *  *;  to  iwoYldfl  for  ascertaining  wheth- 
er any,  and  what  amoimt  In  value,  of  dam- 
age wlU  be  caused  thereby,  and  what  amount 
of  benefit  will  thnetny  acmie  to  tbe  owner 
or  inssessmr  of  any  ground  or  Improvements 
within  or  adjacent  to  said  dty,  for  whldi 
sudi  owner  m  possessor  ought  to  be  compen- 
sated, or  ought  to  pay  a  compeaisation,  and 
to  provide  tor  aaseffiring  and  levying,  dtiier 
generally  on  the  whole  assessable  property  (rf 
said  dty.  w  specially  oa  the  pcopeety  of  per- 
sons benefited,  the  whole  or  any  part  of  tiie 
amount  of  damages  and  expenses  which 
they  shall  ascertain  be  incurred  in  locat- 
ing, opening  •  •  •  any  street  •  •  •  In 
said  dty;  to  provide  for  granting  appeals  to 
Oie  Baltimore  dty  court  firom  the  decisions 
of  any  cmnmlssloners,  or  other  prisons  ap- 
pointed In  virtue  of  any  ordinance  to  ascer- 
tain tiie  damage  which  will  be  caused  or  the 
benefit  which  will  accme  *  •  •  and  for 
securing  to  every  such  owner  and  possessor 
the  right  *  *  *  to  have  dedded  by  a  Jury 
trial  whether  any  damage  has  been  caused 
or  any  benefit  has  accrued  to  them,  and  to 
what  amount,"  etc  The  ordinance  of  the 
dty  passed  in  pursuance  ot  that  statute  pro- 
vides tor  the  appointment  of  three  commis- 
sioners for  (^miing  streets.  They  are  re- 
quired to  ascertain  whether  any,  and  what 
amount  of,  damages  the  owners  of  tbe  j/tod- 
erty  will  sustain  by  the  tuning  of  the 
street;  tor  which  th^  ought  to  be  compeo- 
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sated.  Having  ascertained  tbewbde  amount 
of  damage  for  wbich  compensatltm  ought  to 
be  awarded,  and  tbe  probable  expenses  in 
the  proceeding,  tbey  are  then  required  to  as- 
sess all  the  ground  and  Imi^orements  within 
and  adjacent  to  the  city,  the  owners  of 
which  they  decide  and  deem  to  be  directly 
benefited  by  the  opening  of  the  street  .  If 
the  direct  benefits  assessed  do  not  equal  the 
damages  awarded  and  expenses  incurred,  the 
difference  Is  to  be  paid  by  the  city,  and  pro- 
Tided  for  by  a  general  lery.  An  (^portunity 
Is  then  given  to  interested  persons  to  ap- 
pear before  the  commissioners,  who  can  re- 
view their  own  proceedings;  and,  when  they 
nuLke  their  final  awards  of  damages  and 
benefits,  they  file  them  with  the  reg^ter  of 
tbe  city,  who  gives  notice  through  the  news- 
papen  of  the  right  of  parties  affected  by 
such  awards  to  appeal  to  the  Baltlmne  city 
court  Section  10  of  article  48  (UC  the  Baltt- 
Bnan  City  Code  prorldes  Cor  an  appeal  by 
"any  person  tx  persons  or  corporatlcms  who 
may  be  dissatisfied  with  the  assessment  of 
damages  or  boieflts,"  etc.,  by  iwtitlon  In 
writing  to  tbe  Baltimore  city  court  That 
court  is  then  required  to  fix  a  day  to  hear 
any  such  appeal,  and  to  direct  the  (derk  to 
Issue  a  subpoena  duces  tecum  to  the  regis- 
ter of  the  city,  requiring  him  to  deliver  to 
the  court  the  record  of  prooeedings  of  tbe 
commissioners,  and  all  maps,  plats,  docu- 
ments, and  paper*  connected  with  such  rec- 
ord, and  the  court  Is  given  "full  power  to 
hear  and  fully  examine  the  subject  and  de- 
cide on  the  said  appeal."  Provision  Is  made 
for  trial  by  Jury  of  any  questlcm  of  fact,  and. 
If  necessary,  for  them  to  view  any  property 
in  the  city,  or  adjacent  thereto,  to  ascertain 
and  decide  on  tbe  amount  of  damages  or 
benefits,  under  the  direction  at  the  court 
The  court  Is  also  vested  with  the  power  to 
amend  and  supply  defects  and  omlsslims  In 
the  record  ot  the  proceedings  of  ttie  com- 
missIcMieis,  and  to  Increase  or  reduce  the 
amount  of  damages  and  benefits  assessed. 
It  Is  c<mtended  by  the  attorneys  for  the  city 
that  this  section  of  the  ordinance  brings  the 
whole  case  before  the  court,  and  therefore 
it  was  proper  to  direct  the  Jury  to  review  the 
action  of  the  commissioners  In  assessing  the 
damages  as  well  as  the  heuefits.  But  we  do 
not  find  anything  In  that  section,  or  the  oth- 
er proTlsious  of  the  law,  to  sustain  that 
contention.  The  commissioners  for  evening 
the  streets.  In.  assessing  damages,  are  re- 
quired to  value  the  property  to  be  taken  for 
the  bed  of  the  street  as  If  no  street  was  to 
be  opened,  and,  in  estimating  the  value  of 
the  property  to  be  condemned,  are  not  to 
consider  the  fact  that  a  street  Is  to  be  open- 
ed. Moale  V.  Mayor,  eta,  5  Md.  324.  They 
are  required  to  fix  the  compensation  to  be 
paid  to  the  owners  for  the  ground  or  im- 
provements to  be  taken  from  them,  without 
regard  to  the  use  to  be  made  of  them.  They 
then  ascertain  the  aggregate  of  such  dam- 
ages or  compensation,  and.  having  added 


I  the  estimated  ffrpenses  of  the  proceed 

I  they  are  spared  to  fnmlsh  the  city 

the  cost  ot  i^eniag  the  street.   That  pa 

their  woric  la  oomiiletod  subject  of  co 

to  their  right  of  revision,  a|«>eal.  etc,  as 

Tided  by  tbe  ordinance.  The  next  step 

en  Is  to  determine  where  the  numey  : 

come  from.   They  then  decide  whether 

Is  any  ground  or  Improrements  In  or  adji 

to  the  city,  the  owners  of  whldi  will  b 

recUy  benefited  by  the  opening  Dt  the  si 

Such  as  they  find  wlU  be  wo  bmeflted. 

assess,  to  the  extent  of  such  direct  ben 

and.  If  the  aggregate  of  the  ben^ta  « 

ses8e#  Is  not  sufficient  to  pay  for  the  < 

Ing  ot  the  street  the  balance  la  made  n 

the  city,  by  a  general  lery.   In  other  w 

they  take  such  property  as  is  needed  fo 

bed  of  the  street  and  allow  the  respe 

owners  compoisatlon  tor  It  aocordhig  i 

thai  market  value.   They  then  direct 

A.,  B.,  and  0.,  as  owners  of  ground  oi 

proTements  somewhere  In  or  adjacent  t 

city,  will  be  directly  benefited  after  the  s 

Is  opened,  determine  how  much,  and  s 

sess  them.   If  there  Is  a  shortage  In  the 

eflt  column,  the  account  Is  balanced  bj 

dty.   It  matters  not  whether  A.'s  prov 

thus  to  be  ben^ted.  Is  adjoining  to  w  a 

of  tbe  pn^jtertT  taken  for  the  bed  ol 

street  or  whelhw  It  is  on  another  squai 

the  street  to  be  <^Ded,  ot  in  aome  otht 

callty.   If  It  win  be  directly  benefited. 

assessed  accordln^y,  and  called  npoa  to 

tribute  to  the  payment  of  said  street  b 

extent  be  Is  so  benefited.   It  seems 

that  the  two  transactions  of  fixing  dan 

or  compensation  and  of  assessing  bei 

are  separate  and  distinct   If.  therefor 

Is  satisfied  with  the  damages  allowed 

but  Is  dissatisfied  with  tbe  assessmei 

ben^ts  (to  use  the  language  ot  tbe 

nance),  why  should  his  appeal  from  the 

ter  necessarily  carry  with  It  the  ccaial 

tlaa  ot  the  former?   By  limiting  his  aj 

to  the  one.  as  was  done  In  this  case,  he 

fles  the  dty  he  Is  satisfied  with  the  c 

Both  have  been  made  by  the  dty,  thi 

its  officers,  and  If  It  is  not  satisfied  vrti 

ther  It  can  now  appeal,  notwlthstandin] 

assessment  was  made  by  those  of  its  ow 

lection.    There  is  therefore  no  reason 

the  Jury  should  review  the  action  of  the 

missloners  In  fixing  damages  on  an  a] 

from  the  assessment  of  benefits,  and  w 

not  think  a  proper  construction  of  the 

nance  would  have  Justified  the  ooui 

granting  the  city's  motion.   There  is 

mg  In  the  fact  that  the  whole  record  o 

proceedings  of  the  commissioners  mm 

brought  before  the  court  to  sustain 

city's  contention.    It  might  disdose  sue 

fects  and  omissions  as  the  court  could  ai 

or  supply,  which  should  be  corrected;  a 

would  be  very  difficult  If  not  Impoeslbl 

properly  review  the  action  of  the  con 

sloners  In  either  fixing  damages  or  assei 

benefits,  without  having  the  whole  n 
« 
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before  the  court  If  an  appeal  Is  taken  by 
a  person  whose  property  Is  assesaed  for  ben- 
efits, but  has  no  claim  for  damages,  none  of 
his  propeity  being  taken,  the  whole  record 
and  all  luroceedlngs  are  brought  before  the 
court.  If  some  other  company  had  owned 
the.  ground  Included  bi  the  bed  of  the  pro- 
posed, street,  the  court  coold  not  have  per- 
mitted the  JaT7f  on  the  appeal  of  the  brick 
company,  to  Increase  or  reduce  the  amount 
of  damages  allowed  the  other  company,  ex- 
cept by  euisent  of  the  parties;  and  we  see 
no  roason  why  the  Jury  should  be  permitted 
to  Increase  or  reduce  the  damages  allowed 
the  bi-tck  company,  when  it  has  only  taken 
an  appeal  from  the  benefits  assessed  against 
its  pr(H>ert7.  The  Jury  is  authorized  by  the 
ordinance  to  ascertain  and  decide  on  the 
amount  of  (images  or  beneflta,  clearly  mean- 
log  tliat  It  can  ascertain  the  amount  of  the 
one  before  It  by  appeal,  but  not  of  both,  un- 
less an  appeal  has  been  taken  from  both. 
The  court  tberefoi'e  committed  no  error  In 
OT^ruling  this  motion  of  the  ci^. 

The  second  and  third  bills  of  exceptions  cau 
be  cozisidered  together.  The  evidence  shows 
tliat  a  number  of  the  lots  of  the  compauy 
whlcb  will  front  on  the  proposed  street, 
and  have  been  assessed  for  benefits,  were 
below  the  established  grade  of  the  street 
The  company  offered  to  prove  the  amount 
of  filling  necessary  to  Wag  them  to  that 
grade,  to  fit  them  for  use  for  building  pur- 
poses. The  city  objected,  but  the  court  over- 
ruled the  objection,  and  permitted  the  com'> 
pany  to  prove  the  estimated  amount  of  fill- 
ing necessary  in  each  of  the  lots.  In  such 
cases.  Jurors  are  entitled  to  have  before 
tbem  any  facts  that  will  aid  them  In  reach- 
ing proper  conclusions.  The  opening  of  the 
street  having  been  determined  to  be  a  direct 
benefit  to  these  lots,  the  next  inquiry  was, 
bow  much  will  they  be  benefited?  Differ- 
ent modes  may  be  adopted  for  determining 
that  question.  A  lot  which  would  be  left 
eight  feet  below  the  grade  of  the  street  after 
It  is  opened  would  not  be  benefited  as  much 
as  It  would  be  if  on  the  level  of  the  pro? 
posed  street  Hence,  In  ascertaining  the 
amount  of  benefits,  testimony  tending  to 
show  tbe  cost  of  filling  the  lots  to  the  level  of 
the  established  grade  will  be  relevant  The 
jury  was  authorized  by  the  ordinance  to  view 
the  premises,  and  did  so  In  this  case.  When 
tbey  went  upon  the  property,  tbe  ground 
to  be  Included  upon  the  bed  of  the  street 
might  appear  to  be  level,  or  nearly  so,  With 
that  adjoining  It  on  either  side;  and  hence, 
In  assessing  benefits,  they  might  have  been 
misled,  unless  they  were  Informed  how  much 
tilling  would  be  required  to  bring  the  adjoin- 
ing property  to  tbe  level  of  the  established 
grade,  and  what  the  cost  would  be.  If  a  lot 

was  worth  $1,000  before  the  opening  of  the 
street,  and  would  be  worth  $2,000  after  It 
was  opened,  without  any  work  being  done 
OQ  it  the  benefit  to  it  would  manifestly  b« 
$1,000;  but  if  It  would  cost  $500  to  bring  it 


to  the  grade  of  the  street,  so  as  to  give  It 
the  value  of  $2,000.  It  Is  equally  clear  It 
would  really  only  be  benefited  $500.  Some 
of  the  witnesses  testified  that  the  proper 
way  of  determining  how  much  the  lots  would 
be  benefited  is  to  ascertain  the  market  value 
of  the  ground  fronting  on  the  line  of  the 
street  in  Its  present  condition,  before  the 
street  Is  condemned,  to  which  add  the  cost 
of  placing  the  lots  and  the  street  in  such 
condition  as  that  the  lofls  could  be  disposed 
of  with  a  front  on  Madison  street,  graded, 
curbed,  and  paved,  and  determine  what  the 
market  value  of  the  lots  would  then  be. 
Then  subtract  from  that  the  cost  of  grading 
tbe  lots,  and  of  grading,  paving,  and  curb- 
ing the  street,  added  to  the  present  market 
value  of  the  lots,  and  the  difference  would 
closely  approximate  the  benefit  to  be  derived 
from  the  opening  of  the  street  If  that  be 
correct, — which  was  for  the  Jury  to  deter- 
mine,—they  were  entitled  to  be  informed  on 
all  these  subjects.  The  court  could  not  say, 
as  a  matter  of  law,  that  the  Jury  could  not 
consider  that  method  of  reaching  a  conclu- 
sion, in  the  face  of  tbe  testimony  of  experi- 
enced and  competent  men  that  it  was  the 
correct  method.  It  may  be  muah  more  difil- 
cult  to  fix  a  value  on  lots  fronting  on  un- 
graded and  unpaved  streets  than  It  is  to  de- 
termine the  value  of  those  on  a  graded  and 
paved  street;  and  Inasmuch  as  city  lots  are 
not  generally  disposed  of  for  building  pur- 
poses until  the  streets  on  which  they  front 
are  graded  and  paved.  It  would  refiect  some 
light  on  the  question  at  Issue,  by  giving  the 
Jury  some  information  on  these  subjects. 
The  city  hah  the  privilege  of  having  the 
Jury  Instructed  as  to  what  tbey  should  be 
guided  by  In  making  up  their  verdict,  and 
we  do  not  see  how  It  could  have  been  in- 
jured by  the  rulings  of  the  court  on  this 
question. 

The  fourth  and  fifth  bills  of  exceptions  re- 
late to  the  mode  of  proving  the  market  value 
of  the  property  assessed  for  benefits.  It  Is 
denied  by  the  city  that  prices  received  at 
particular  sales  for  lots  of  ground  In  the 
neighborhood  of  land  being  valued  by  the 
Jury  are  admissible  In  evidence.  In  a  case 
of  this  kind  the  evidence  should  be  directed 
(a)  to  the  proof  of  the  market  value  In  the 
present  condition  of  the  property;  andUien(b) 
tohow  much  will  the  present  market  value  be 
increased  by  opening  the  street  The  diffi- 
culty generally  presented  is  how  to  deter- 
mine the  market  value.  The  authorities  on 
this  subject  are  by  no  means  uniform.  It 
Is  generally  conceded  that  the  opinions  of 
witnesses  having  sufficient  knowledge  on 
tbe  subject,  and  acquainted  with  the  land 
in  question,  are  admissible  to  prove  such 
value,  and  that  the  question  as  to  whether 
a  witness  Is  qualified  to  give  an  opinion 
must  be  left.  In  a  large  measure,  to  the  dis- 
cretion and  Judgment  of  the  trial  court,  but 
of  course  that  discretion  1^  not  without  Uui- 
It  If  such  a  witness  be  produced,  ike 
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weight  ot  his  testimony  must  depend  large- 
ly upon  the  reasons  he  assies  for  his  opin- 
ion. If  he  be  unable  to  glre  some  Intellt- 
gent  reasons  for  his  opinion  as  to  value,  a 
jury  will  not  Uk^y  be  much  influenced  by 
It.  If  he  knows  of  recent  sales  of  similar 
properties  unaffected  by  a  condition  of  af- 
fairs peculiar  to  th«n,  the  prices  realized  at 
such  sales  would  almost  necessarily  Influ- 
ence his  judgment^  and,  if  called  upon  to 
fflTe  bfs  reawHu  for  naming  the  value  of 
property  fixed  by  blm,  the  first  one  likely  to 
be  assigned  by  blm  is  tliat  such  other  prop- 
erties brought  certain  prices.  We  all  know 
from  obMrratlon,  If  not  ftnm  experience, 
that  If  inquiry  la  made  as  to  the  value  of  a 
lot  on  a  certain  street  In  a  dty  or  town, 
where  other  sales  have  been  recently  made, 
it  is  genoally  answered  by  naming  the 
prices  realized  at  such  nles.  If  12  Ju- 
rors are  taken  upon  land,  to  ascertain  ite 
value,  with  which  they  are  unacquainted, 
the  first  question  that  Is  suggested  to  than 
la,  "Wliat  does  land  in  this  neighborhood  sell 
forr*  Aa  TTOs  said.  In  Htmle  v.  Mayor,  ete., 
5  Md.  324,  "With  A  View  to  get  at  this  Cthfe 
value  of  the  lot],  the  ndgbboring  and  coo- 
tignons  lots'may  be  looked  to,  but  they  do 
not  fondsli  an  unerring  standard  to  meas- 
ure the  value  of  the  lot  c<mdemned.**  ^le 
property  sold  may,  owing  to  peculiar  cir- 
cnmstancest  have  brought  more  or  lew  than 
the  real  market  value;  but  those  drcnmstan- 
ces  can  be  explained,  and  if  it  Is  similar  In 
character,  location,  etc.,  and  the  sale  was  of 
a  sufllciently  recent  date,  and  waa  not  made 
undw  unusual  condltlona.  the  price  reaUsed 
would  belp  a  Jury  to  reach  a  Just  and  proper 
conclusion.  Th^are  not  required  to  adopt  a 
price  fixed  by  otber  sales,  but  they  con- 
sider It  In  connection  with  their  own  view 
of  the  land  and  the  other  evidence  In  the 
case.  We  think,  therefore,  that  the  prices 
realised  at  sales  of  the  land  hi  question,  and 
of  similar  land  In  Its  vlclnl^,  made  within 
a  reasonaUe  period  of  time  theretofwe,  be- 
ing voluntary  and  not  forced  sales,  are  ad- 
missible In  evidence  either  on  direct  or  cross- 
examinatlon  of  witnesses  eooivtfsantwiththe 
facts.  This  view  is  sustained  by  Moale's  Oase, 
supra;  Pierce,  R.  B.  224;  Lewis,  Em.  Dom. 
S  443,  etc.;  Wyman's  Case,  18  Mete.  (Mass.) 
810;  Paine  v.  Boston,  4  Allen,  168;  Sawyer 
V.  Boston,  144  Uass.  470,  U  N.  El  Til;  Cul- 
bcrtson  &  B.  Packing  &  Provision  Go.  v. 
City  of  Chicago,  111  lU.  651;  Town  of  Chero- 
kee V.  Land  Co.,  62  Iowa,  279.  3  N.  W.  42; 
March  v.  Railroad  Co.,  19  N.  H.  372;  Wash- 
bum  V.  Railroad  Ca.  00  Wla  361,  IS  N.  W. 
828;  Band.  Em.  Dom.  |  236;  and  other  au- 
thorities that  might  be  dted.  As  the  evi- 
dence objected  to  was  admissible,  under  the 
principles  above  announced,  tbere  was  nc 
error  In  the  cotirt's  rulings  in  the  fourth  and 
fifth  exceptions. 

Our  views  expressed  on  the  second  and 
third  bills  of  exceptlrais  avoid  the  necessity 
of  discussing  the  aixtb. 


In  regard  to  the  testimony  of  ^tricl 
dlngton.  presented  by  the  eeventn  era 
there  may  be  some  question  whetlu 
court  ought  to  have  pennitted  him  to  1 
In  chief  as  to  what  rate  he  did  the  gi 
on  the  Union  Railroad.  *  He  may  have 
special  arrangements  wltti  tSie.compan 
it  did  not  necessarily  follow' that,  bi 
he  did  the  work  at  a  certain  price,  it 
f^  or  the  usual  price  for  grading.  I 
his  answer  corresponded  with  the  prii 
tabllshed  by  all  the  wttnessee  who  te 
on  that  subject,  the  appellant  could  no 
been  Injured  1^  that  p(Hrtlou  of  his  evl 

The  compai^  offered  two  prayers 
wen  granted;  and  the  dty,  three,  th 
and  second  of  which  were  granted,  ai 
third  rejected.  The  first  prayor  of  thi 
pany  and  the  third  of  the  cttj  prese 
same  question  raised  by  the  first  bill 
ceptions,  and  require  no  further  con 
The  second  of  the  company  instracti 
Jury  that  the  burden  of  proof  rests  up 
mayor  and  city  council  of  Baltimore  tx 
to  the  satlstection  of  the  Jnty  the  eA 
the  increase  of  the  market  value  < 
lots  of  said  property  owner  bln^ng  on 
son  street,  as  the  result  of  the  opail 
said  street  We  think  this  prayer  was 
Jectlonable.  The  burden  was  on  th 
to  establish  the  benefits  this  propert 
to  be  charged  with.  It  certainly  con 
be  nid  tlut  the  burden  was  cast  on  th 
pany  to  prove  lhat  it  waa  not  benefi' 
much  aa  the  dty  claimed  It  waa.  Tl 
no  presumption  of  law  in  these  eaae 
tiie  assQBsment  of  the  commls^oners 
Xect,  but,  under  the  very  turms  of  tbt 
nance,  the  Jury  is  **to  ascertain  and  i 
on  the  amount  of  damages  or  beneflta 
in  th^  case,  as  we  have  already  dc 
was  confined  to  the  amount  of  benefiti 
authority  has  been  cited,  and  we  thlnl 
can  be  found,  to  require  the  court  to  ] 
the  book  of  the  proceedings  for  the  <q 
of  Madison  street  to  be  taken  by  ttu 
to  tiielr  room  on  the  motion  of  the  city 
refusal  of  the  court  to  do  this  is  the  a 
of  the  ninth  and  last  exception. 

We  have  thru  omsldered  all  the  hWa 
ceptions  in  the  record.  Some  pointi 
were  argued  we  might  have  discussed 
at  length,  but  we  have  given  them  aU 
ful  consideration,  and  are  of  the  opinio 
the  rulings  of  the  court  bdow  must  be  i 
ed.  Bnlings  afSrmed,  with  coats  to  tl 
pelleoL 


MASON  V.  WHEELER  et  sL 
(Saprenw  Court  of  Rhode  Island.  Han 
189S.) 
Tbbtahkktart  FOWSkS. 

Where  the  will  of  the  donee  of  a 
does  not  refer  to  the  power,  nor  specifici 
the  property  controlled  by  it,  bat  merely  i 
all  her  estate,  real  and  personal,  it  being 
that  the  realty  «)bject  to  the  power  was 
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Id  tiie  donee's  father,  who  mrvived  her,  and 
that  she  had  peraonal,  but  do  real,  propert7,  saeh 
devise  waa  not  an  ^ecation  of  the  [wwer. 

Bill  by  Matilda,  Haacm  against  haxxn 
Wheeler  and  othen.  Decree  for  amplainant 

Joseph  C.  Ely  and  Herbert  Alniy,  for  com- 
plainant and  respondent  Xntioual  Bank  of 
Oomniercc.  Bassett  &  UltcheU.  for  respond- 
ent Wlieeier. 

MATTBSON,  a  J.  This  Is  ft  imi  f or  dis- 
covery and  an  account.  The  case  is  as  fol- 
lows: Adallne  M.  Wheeler,  of  Cranston, 
died  March  12,  1882,  leaving  a  last  will  and 
tpsuxnent,  duly  admitted  to  probate.  In  which 
she  derlsed  unto  her  husband,  Jonathan  M. 
Wheeler,  subject  to  his  tenancy  by  the  cur- 
tesy, all  her  estate.  In  trust  to  pay  the  in- 
come to  her  daughter,  Emma  Louise,  wife  of 
Oharles  Blake,  for  her  sole  and  s^iarate  nse 
during  the  tain  of  her  natural  life.  On  the 
decease  of  fi£rB.  Blake,  the  testatrix  directed 
that  all  of  the  trust  estate  and  fund  then  re- 
maining sfaoold  be  conveyed  and  paid  over 
to  such  persons  and  for  such  use  as  Mrs. 
Blake  should  by  her  last  will  and  testament 
direct  and  appoint;  bu^  if  she  should  die 
leaving  no  last  will  and  testament  dtrecUng 
the  disposition  of  said  estate,  It  should  de- 
scoid  to  and  be  distributed  among  those 
who  would  be  entitled  to  it  ac«>rding  to  the 
statute  of  descent  and  dlstributioa  at  that 
time  in  force  is  this  state,  as  If  she,  the  tes- 
tatrix, had  then  died  intestate;  Mrs.  Blake 
died  May  26,  1800,  leaving  a  last  will  and 
teetamoit  dated  Augnst  4, 1S84,  duly  admit- 
ted to  probate,  in  which,  after  providing  for 
the  payment  of  debts,  funeral  ^larges,  and 
expenses  of  setUlng  her  estate,  giving  a  pe- 
cnnlaiy  legacy  and  disposing  of  certain  ar- 
ticles of  personal  property,  she  gave,  de- 
vised, and  bequeathed  the  residue  of  her  es- 
tate in  the  f crowing  terms,  namtAyx^l 
give,  dcrrise,  and  bequeath  to  my  fatherfjon- 
athan  H.  Whedw,  all  the  rest  and  residue 
of  my  estate,  real  and  pwsonal,  of  every 
name  and  nature,  and  whwesoever  situat- 
ed or  being,  to  hira,  said  Jonathan  M.  Wheel- 
MT,  his  heirs  and  assigns,  forever,  should  he 
survive  me."  The  question  arising  on  these 
facts  Is  whether  or  not  the  devise  In  the  will 
of  Mrs.  Blake  to  her  father,  Jonathan  M. 
Wheeler,  was  an  execution  of  the  power  of 
a)>polntraent  ctMiferred  on  Mrs.  Blake  in  the 
will  of  her  mother.  Mrs.  Wheels.  The  rale 
In  relation  to  the  execution  of  powers,  as 
stated  by  Mr.  Justice  Story  In  Bla^^  v. 
HUes,  1  Story.  440,  Fed.  Oas.  No.  1,479,  which 
may  be  regarded  as  a  leading  case  in  this 
country  on  the  subject.  Is  that  If  the  donee 
of  the  power  Intends  to  ececute,  and  the 
mode  be  In  other  respects  unexceptionable, 
the  Intention,  however  manlfestsd,  whether 
directly  or  bMllrectly,  positively  or  by  Impli- 
cation, will  make  the  execution  valid  and 
operative;  hot  the  intention  must  be  so  ap- 
parent and  clear  that  the  Instrument  is  not 
fairly  susceptible      any  other  interpreta- 


tion. If,  considering  all  the  circumstances, 
the  intention  be  doubtful,  the  doubt  will  pre- 
vent the  Instrument  from  being  deemed  an 
execution  of  the  power.  It  is  not  necessary, 
however,  that  the  Int»tlon  to  execute  should 
appear  by  express  terms  or  recitals  In  the 
Instrument  It  Is  sufficient  If  It  appears  by 
words,  acts,  or  deeds  demonstrating  the  in- 
tention. In  the  case  referred  to,  three  classes 
of  cases  are  enumei-ated  which  have  been 
held  to  be  sufficient  demonstrations  of  an  In- 
tended execution  of  a  power:  (1)  Where 
there  has  beeu  some  reference  In  the  will  or 
other  instrument  to  the  power;  (2)  a  refer- 
ence to  the  property  which  Is  the  subject  on 
which  tiie  power  is  to  be  executed;  ^  where 
the  provision  In  the  will  or  other  instilment 
executed  by  tlie  donee  of  the  power  would 
otherwise  be  ineffectual  or  a  mere  nulU^,— 
Id  other  words,  would  have  no  operation  ex- 
cept as  an  execution  of  the  power.  And 
see  Cotting  v.  De  Sartlges,  17  R.  I.  668,  24 
AH.  530;  Lee  v.  Simpson,  1*4  U.  S.  57^.  10 
Sup.  Gt  G31;  Patterson  v.  Wilson,  64  Md. 
103.  1  Ati.  68;  Funk  v.  Eggleston,  92  lU, 
516;  Bllderback  v.  Boyce.  14  S.  C.  528. 

The  devise  to  Mrs.  Blake  is  in  terms  a 
general  residuary  disposition  of  all  her  es- 
tate, real  and  personal.  It  does  not  recite 
nor  refer  to  the  power  In  the  will  of  Mrs. 
Wheeler,  nor  does  It  mention  nor  refer  spe- 
clflcally  to  the  property  of  Mrs.  Wheeler, 
the  subject  on  which  the  power  was  to  be 
zeroised.  In  order,  therefore,  to  operate  as 
an  execution  of  the  poww,  it  must  appear 
that  Mrs.  Blake  Intended  this  devise  and 
bequeet,  notwithstanding  these  omissions,  to 
convey,  not  merely  her  own  pn^erty,  but 
that  which  was  her  mother's  as  well;  and 
the  Intention  must  be  so  apparent  and  clear 
that  the  devise  and  bequest  will  not  fairly 
bo  susceptible  of  any  other  interpretation. 
Such  Intention  might  be  infwred,  as  we  have 
seen,  if  the  clause  would  be  Ineffectual  for 
any  purpose  except  as  an-  execution  of  the 
pow«'./at  was  conceded  at  the  hearing  that 
Mrs.  Blake  had  no  real  estate  of  her  own.  on 
which  the  devise  could  operate,  and  it  wvj 
contended  for  the  respondent  Mrs.  lAura 
Wheeler  that  the  use  of  the  word  "real"  In 
the  devise  was  sufficient  evidence  of  an  In- 
tention to  execute  the  power.  We  do  not 
deem  the  use  of  the  word  "real"  so  conclu- 
sive that  It  cannot  fairly  be  said  that  the  In- 
tention to  execute  the  power  Is  not  doubtful, 
and.  If  not,  It  cannot  be  held  that  the  power 
was  executed.  As  suggested  by  the  com- 
plainant, the  clause  is  a  residuary  clause, 
purporting  on  the  face  of  it  to  devise  only 
the  estate  of  Mrs.  Blake,  and  the  word 
**real"  may  well  have  bewi  Intended  merely 
to  guard  against  a  posrihie  intestacy,  and 
therefore  there  is  no  necessary  presumption 
from  the  use  of  the  word  that  Mrs.  Blake 
had  In  mind  the  real  estate  of  her  mother, 
and  intended  to  pass  the  titie  to  It  by  the  ex- 
ercise of  the  power.    Moreover,  it  is  sng- 

gested,  as  an  additional  reason 
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log  such  a  presumption,  that,  under  the  will 
of  Mrs.  Wheeler,  Mrs.  Blake's  receipt  of  the 
Income  of  the  real  estate  was  subject  to  the 
tenancy  by  the  curtesy  of  her  father,  and 
that,  as  her  father  surrlred  her,  she  never 
was  In  fact  entitled  to  receive^  and  did  not 
receive,  the  Income  of  the  real  estate  at  all. 
and  consequently  would  not  naturally  re- 
gard or  speak  of  that  real  estate  as  her  own. 
To  this  may  be  added  the  fact  that  her  fa- 
ther was,  by  the  terms  of  her  mother's  will, 
entitled  to  the  Income  of  the  real  estate  dur- 
ing his  Ufe.  There  was  less  reason  on  that 
account  for  the  exercise  of  the  power  for  his 
benefit  It  was  further  contoided  at  the 
heatlns  that  Mrs.  Blake  did  not  hare  any 
personal  estate  on  which  the  clause  could 
operate,  and  therefore  an  Intent  to  exercise 
the  power  ought  to  be  Inferred,  since  the  de- 
vise and  bequest  would  otherwise  be  a  nnl- 
11^;  but,  assuming  that  the  testimony  ad- 
mitted de  bene  was  eompetoit,  It  did  not 
show  that  she  was  not  possessed  of  personal 
estate.  On  the  contrary,  It  did  show  that 
she  was  possessed  of  valuable  Jewels,  sllvw^ 
ware,  bric-a-brac,  a  piano,  money  on  deposit, 
and  other  proi>erty  on  which  the  clause  could 
operate.  We  are  of  the  i^hilon  that  the  re- 
siduary dauae  In  the  wlU  of  Mrs.  Blake  did 
not  execute  the  power  of  appointment  con- 
ferred on  her  by  the  will  of  Mrs.  Wheelw, 
and  that  the  complainant  Is  entitled  to  the  re- 
lief sought  by  the  bilL 


COOMBS  et  al.  v.  PATTEESON. 
(Supreme  Court  of  Rhode  Island.    March  19, 

1895.) 

Parol.  Evidence — DEscaiprioN  m  Mobtoiqb. 

1.  Where  a  mortgage  describes  the  property 
mortgaged  as  "every  article  and  thing  in  stock 
or  In  process  of  manntectQre**  in  a  snop.  parol 
evidence  that  this  desciiptiMt  was  intended  to  in- 
clude the  machinery,  fixtoresr  and  books  of  ac- 
count used  In  the  bnsinesB  Is  not  admissible. 

2.  Where  a  nVortgnge  describes  the  proper- 
ty mortised  as  "every  article  and  tiling  in  stock 
or  in  process  of  manufacture"  in  a  shop,  parol 
evldmce  Is  admissible  to  show  what  the  stock 
contained,  and  to  identif;^  it,  and  to  show  that  it 
was  on  tiie  premises  when  the  mortgage  was  giv- 
en. 

Action  by  Coombs  ft  AOcinson  against  Jo- 
seph B.  Patterson.  There  was  a  decision  for 
defendant,  uid  plalntin  petition  for  a  new 
trial.  Granted. 

Jacob  W.  Matbewson,  for  plaintiffs.  Cooke 
&  Angell  and  Joseph  Osfield,  for  defeudant 

TILLIXGHAST,  J.  This  Is  replevin  to  ob- 
tain possession  of  certain  personal  property 
which  the  plaintiffs  claim  to  own.  The  facts 
ore  these:  In  April,  1893,  and  for  some  time 
prior  thereto,  the  plaintiff  Coombs  and  the 
defendant  were  In  copartno-ship  at  Lincoln, 
R.  I.,  under  the  firm  name  of  Coombs  &  Pat- 
terson. In  the  manufacture  of  Jewelry.  On 
the  13tb  of  April,  1893,  the  defendant  sold 
all  his  right  title,  and  interest  in  and  to  tha 


partnership  property  and  business,  the 
being  one  undivided  half  part  thereof.  1 
plaintiff  Atkinson,  who  thereupon,  1^  i 
meat  wlth'Goomlw;  became  a  partner 
him  in  said  bnalnesa.   Atklnsm  agre 
pay  Patterson  (912.20  for  his  Interest  ii 
partnership  property,  and  in  pursuance 
of  gave  him  a  note  for  this  amount,  pa 
In  00  days,  secured  by  a  mortgage, 
by  Atkinson  Individually,  on  "every  « 
and  thing  In  stock  or  In  ^oceaa  of  mu 
ture  in  the  Jewelry  establishment  altni 
Lincoln,  at  the  conw  of  Clay  and 
Main  streets."   Shortly  aX.tu  the  ma 
of  said  note,  the  same  remaining  unpaid 
Patterscm  took  possession  of  the  said 
and  all  the  property  then  found  tberd 
eluding  all  the  machinery,  stock,  and  fU 
and  book  accounts  of  the  firm,  dalmii 
right  so  to  do  by  virtue  of  said  mor 
and  advertised  all  the  right,  title,  and 
est  of  said  Atkinson  ther^  for  mle,  as 
gagee  thereof,  whereupon  the  plain tlfCf 
out  the  writ  in  this  case,  and  repoei 
themselves  thereby  of  said  prop«ty. 
uncaatradicted  proof  shows  that  none  < 
stock,  whether  manufactured,  unmanuf 
ed,  or  in  process  of  manufacture,  wbld 
in  said  shop  when  said  mortgage  was 
was  there  when  the  defendant  took  p 
sion  as  aforesaid,  but  that  the  same  b 
been  disposed  of  in  the  regular  course  ol 
nesB  of  the  Orm  within  60  days  after  tl 
iug  of  said  mortgage.    The  case  was  ti 
the  court  in  the  common  pleas  dlvl^on 
trial  being  waived,  and  a  decision  ret 
In  favor  of  the  defendant    At  said  tri 
court  permitted  the  defendant,  a^in: 
plulntiCfs'  objection,  to  offer  testimony 
it  was  the  intention  of  said  Atkinson 
elude  in  ills  said  mortgage  to  Patters 
the  property.  Including  machinery,  fls 
and  goods  and  chattels  which  wm«  cor 
to  hUn,  said  Atkinson,  by  the  defei 
which  said  machinery,,  fixtures,  good 
chattels  were  described  In  a  bill  of  sale 
by  said  Patterson  to  said  Atkinson  * 
13th  day  of  April,  1S03,  and  described 
in  as  follows,  vts.:  "All  my  Interest 
Jewelry  estabUsbmeut  situated  in  LI 
at  the  corner  of  Clay  and  North  Main  s 
and  in  every  article  and  thing  in  stock 
'  process  of  manufacture  in  said  shop." 
description  in  said  mortgage^  however, 
thus:   "The  following  articles  of  pe 
property,  now  in  my  poeseeslou,  and  ii 
the  Jewelry  establishment  situate  In  LI 
at  the  comer  of  Clay  and  North  Main  s 
Meaning  to  convey  every  article  and  tl: 
stock  or  in  process  of  manufacture  ii 
shop."   The  plaintiffs  now  petition  for 
trial  on  the  grounds:  <1)  That  the  cou 
ed  in  ado4ttiug  parol  evidence  to  vai 
terms  of  the  mortgage  glvra  by  said 
son  to  Patt^son;  (2)  that  the  court  et 
deciding  that  the  defendant  was  entli 
the  possession  of  the  property  replerii 
der  a  mortgage  given     one  of  the  pa 
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on  pftrtnerehlp  property  to  secure  bis  IndlTld' 
ual  debt;  (3)  tbat  the  court  erred  In  dedd* 
tng  tbat  the  defendant  wan  entitled  to  tbe 
possessltm  of  the  pn^oty  rcsderled  In  said 
case,  \)iy  Tlrtue  of  said  mortgage,  because 
none  of  the  property  replevied  was  covered 
by  said  mwtgage^  or  deacrtbed  therein;  (4) 
that  the  conrt  amd  In  deddbig  said  case  for 
the  defendant*  becanae  said  decision  vaa 
agataiat  the  eirMence  and  the  v^ht  thereof; 
<5)  that  the  court  erred  In  deciding  that  the 
defendant  -was  entitled  to  the  poaaesslon  of 
said  pnverty  under  said  mortgage  given 
Atkinson  to  secure  his  ladlvldDal  debt  on  the 
partncnUp  property  as  iM^alntt  the  copart- 
nershlp. 

We  think  tbe  first  and  third  points,  which 
may  properly  be  considered  together,  taken 
by  tbe  irialntlffB*  eonnaeil,  shonld  be  sustain- 
ed;  fior  while  It  Is  tme  that  parol  evidence 
may  be  admitted  to  Identify  propertr  which 
la  Indvded  to  tbe  descriptive  words  of  a 
mortgage,  yet  propgty  not  answering  tbe  de- 
scription ttamln  cannot  be  shown  to  be  cov- 
ered tbsreby,  ss  Ibis  woold  be  to  e^rtmd  tbe 
so(^  of  the  Instnuncnt  ttunitis  vary 
the  teems  thereof.  And  It  Is  a  flunlliar  rnle 
of  law  that  a  written  Inatmnieiit  cannot  be 
varied  by  parol  evklencfc  Tbe  Instmmait 
most  speak  for  Itstff ,  unless  there  be  a  latent 
ambiguity,  which  may  be  explained  Tar 
evidence^  fiwast  Stevens,  7  B.  L  870; 
Button  V.  Amett,  SI  OL  188;  Plngr^,  Chat 
Hortg.  I  148.  Tba  description  used  In  tbe 
mortgage  la  the  presoit  case  la  not  amblgn- 
ouB  as  to  the  daas  ot  goods  mentioned,  but 
only  as  to  tbe  IdmUflcatloo  thereof.  It  cov- 
tts  everything  In  stock  <u  In  process  of  man- 
uteetoie  to  the  Bhcui.  And  while  It  waa 
dearly  eompetent  for  either  party  to  show 
by  parol  evidence  of  what  tbat  stock  con- 
sisted, to  Identic  It,  and  show  that  It  was  cn 
the  pranlses  what  the  mortgage  ms  given, 
yet  It  was  not  competent  to  allow  proof  to  be 
offored  tbat  It  was  the  Intention  of  the  mort- 
gagor to  indode  another  class  of  pwyer^ 
therebo,  vis.  tbe  machinery  and  flxtnres  nsea 
In  the  maantectore  of  said  stodc,  as  this  was 
not  simidy  to  explain  tbe  uncertain  descrip- 
tion of  the  property  covered  by  the  mort- 
gage,  but  to  vary  the  mortgage  by  to<dudlng 
pnqierty  not  omeced  thereto;  for  It  cannot 
be  said  that  machinery  and  fixtures  to  a 
jewelry  establlsbment,  and  much  less  books 
of  account  used  to  connection  tberewlth,  can 
be  onbraced  to  the  phrase,  "all  articles  and 
things  to  stodt  or  to  process  of  mannfao- 
ture."  It  Is  true  that  Atkinson  admits  to  bis 
testimony  tbat  he  intended  to  give  Patterson 
a  mortgage  on  all  of  tlw  pioperty  tbat  he 
purchased  of  him;  and  while  It  Is  ivobable 
that  there  was  such  a  mistake  to  the  draw- 
tog  of  the  mortgage  as  would  warrant  a 
court  of  etiulty  to  reforming  the  aame,  yet^  as 
It  now  stottds.  It  Is  deaiiy  tosnfficlent  to 
cover  the  pnqrarty  r^lerled.  As  It  Is  dear* 
then,  that  none  of  the  property  r^tlevled  was 
covered  by  said  mortgage,  It  becomes  un- 


necessary to  consider  the  olber  grounds 
urged  by  the  plalutURi  to  support  of  their 
petition  for  a  new  trial.   Petition  granted. 


ADDBUAN  et  al.     RICB  at  sL 
(Supreme  Court  of  Rhode  Island.    Mardi  20, 
1886.) 
Wills— Co  itrrRUOTiON. 

Where^  by  a  codidi,  testator  redtes  tbe 
gift  In  the  will  of  an  trndivided  half  of  his  reaid- 
narr  estate  to  his  widow,  and  dedarei  that  she 
shall  instead  have  an  nndWided  third  thereof 
fres  and  clear  froai  all  debts,  legades,  expenses 
of  administration,  and  other  cbarBes,  die  is  m* 
titled  to  one  undivided  third  of  testator's  perscm- 
al  estate  after  delivery  of  specific  legades,  the 
expenses  and  pecnniary  legadeg  to  be  paid  oat  of 
the  rssidoe  after  ddlTery  of  tbe  spedfie  legadss 
and  the  paymwt  to  the  widow  of  hw  andlvlded 
third. 

BUI  by  Joshua  M.  Addeman  and  otbera, 
ezeontors,  against  Rebecca  R.  Rice  and  oth- 
ers, for  the  constmettoo  of  a  wUL 

Edwards  &  Angell,  for  complainants.  John 
r.  liMiBdale,  J.  8.  G.  Cobb,  Joseph  C.  Bly, 
Herbert  Almy,  and  Cooke  ft  Angell,  for  re- 
spondents. 

HATTESON,  C  3.  Tbe  purpose  of  the 
first  datise  of  the  first  oodlcAl  was  to  reduce 
the  share  of  the  estate  glTOi  to  his  wife  by 
the  testator  in  his  win.  He  recites  in  It  the 
gift  to  tbe  fifth  dause  of  tbe  will  of  an  undi- 
vided half  of  his  resldnaxy  estate  to  her  to 
the-  will  -to  Ueu  of  dower;  that,  since  the 
maktttg  of  the  will,  he  had  conveyed  to  ha- 
his  bomeetead  estotoi  his  Intentlou  not  to 

I  give  to  her  too  lai^e  a  share  of  his  estote; 
and  thereupon  declares  Ids  vrill  to  be  that  she 
shall  have  an  undivided  third  <tf  his  residu- 
ary estota  Then,  as  If  thtoUng  the  rednc* 
tlon  to  one-third  too  large  a  rednetlon,  adds 
tbat  It  Is  to  be  "free  and  dear  from  the  pay- 
ment of  an  debts,  legades,  expenses  of  ad- 
ministration, and  other  charges.**  This  lan- 
guage Is  expUdt  The  totentltm  to  too  jflaXa 
to  be  overborne  by  any  argument  of  a  con- 
trary totmtlon  derived  from  tbe  use  of  the 
word  "residuary."  Of  course^  a  residue  Is 
necessarily  what  to  left  after  somethtog  has 
beoi  taken  ont»  and,  as  used  to  a  wlU,  to  ot- 
dlnarlly  what  remains  after  the  payment  of 
debts,  funeral  charges,  expenses  of  admlnla- 
tratioD,  and  legacies;  but  It  la  competent  for 

.  the  testotor  to  exonerate  a  partlculu  portion 
of  bis  estote  from  the  payment  of  these,  or 
any  of  them,  and  to  charge  them  on  other 
POTtlons  of  his  estote,  so  that  tbe  qaestlon  to 

;  such  cases  resolves  Itsdf  toto  one  of  the  tea- 

i  totor's  Intention.  In  ths  present  case  tbe  to- 
tention  ot  tiie  testotor  la  snfildoitly  plain, 
so  that.  If  It  were  necessary,  we  should  feel 
warranted  to  rejecting  the  word  "residuary," 
aa  having  been  inaptly  or  Inadvertently  used, 
perhaps  because  the  estote  given  to  Mrs.  Rice 
to  tbe  wUl  had  hem  described  as  an  undi- 

I  Tided  half  ot  the  rest  and  residue  of  the  tee- 
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tator's  estate:  for  not  oalj  Is  tlie  Interest 
which  sbe  Is  to  take  by  the  codicil  to  be  free 
and  clear  from  all  debts,  legacies,  funeral 
expenses,  expenses  of  administration,  and 
other  charges,  but  the  gift  of  the  remaining 
two-thirds  of  the  testator's  estate  to  his  son 
and  daughter  Is  made  expressly  "after  pay- 
ment of  debts,  legacies,  fnneral  expenses,  and 
expenses  of  admiBtstratlon  thaefrom."  Bnt 
it  is  not  necessary  to  reject  the  word  "resid- 
uary." Effect  may  l>e  given  to  it  by  holding 
that  tiie  specific  legacies  glren  in  the  will  are 
to  be  first  taken  out  of  the  estate,  and  that 
the  residue  thus  created  Is  *^be  residuary  es- 
tate of  which  an  unairlded  third  is  giren  to 
bis  widow.  The  testatOT,  In  exonerating  the 
share  giren  to  her  from  the  burdens  speci- 
fied, had  In  contemplation  merely  what  would 
hare  to  be  paid  out  for  these  purposes,  and 
therefore  meant  to  include  In  the  word  'leg- 
acies" pecuniary  legacies  only,  and  not  speci- 
fic legacies,  and  accordingly  dcseilbed  the  es- 
tate which  remalDed  outside  of  the  spedfle 
legacies  aa  realduaty  estateu 

We  are  of  the  opinion,  therefwa,  aod  En- 
struct  the  complainants:  (1)  That  Mra.  Rice 
is  entitled  to  one  uudlrided  third  of  the  tes- 
tator's entire  personal  estate,  after  delivery 
of  the  specific  legacies;  (2)  that  the  testa- 
tor's debts,  f  uneial  expenses,  expeoaee  of  ad- 
niinistraUon,  and  pecuniary  legacies  are  to 
be  paid  out  of  the  residuum  aftes  delivery  of 
the  specific  legacies  and  the  payment  to  Mrs. 
Kice  of  her  undivided  third  of  the  estate,  as 
stated;  (3)  that  the  resirandttits  George  A. 
Rice  and  Lucy  M.  Hayward  are  entitled,  In 
equal  sliares,  to  what  shall  remain  after  the 
delivery  and  payments  mentioned  In  the  two 
preceding  clauses  have  been  made;  (4)  that 
the  coraplaluaota  shall  apply  and  distribute 
the  fund  In  their  hands  to  the  payments  and 
in  the  order  specified,  except  that,  if  the  suras 
which  would  otherwise  be  paid  to  George 
A.  Bice  and  Lucy  M.  Hayward  shall  be  In- 
sufficient for  the  payment  of  the  testator's 
debts,  funeral  expenses,  and  expenses  of  ad- 
ministration, these  sums  shall  be  first  applied 
to  such  payment,  and  sufficient  money  shall 
be  taken  from  the  share  oC  Urs.  Bice  to  make 
up  any  deficiency. 


MATHEWSON  v.  HAWKINS.  Town  Treas- 
urer. 

(Supreme  Court  of  Rhode  laland.    Uarch  11, 
1895.) 

LiABiUTT  or  Town— CoNTBACX  roa  Bridgb. 
A  contract  for  the  construction  of  a 
bridge  entered  iuto  by  the  bridge  surveyor  of  a 
town  withont  the  town  coundlever  having  by 
vote  defined  his  duties  or  powers  or  ratified  the 
coatracL  and  without  aoy  appEopriation  ever 
having  been  made  for  the  bri^e,  w  not  binding 
upon  the  town,  nnder  Pub.  St.  e.  ^  H 
33,  which  define  and  limit  the  powars  and  dvttea 
of  Bvivvyon  o(  highways. 

Action  by  Fred  L.  Mathewson  against  Pbl^ 
Ip  O.  BawktaiB,  town  treasurer,  to  recovw 
money  due  on  a  contract  for  the  oonatruc- 


tlon  of  a  bridge  In  the  town  of  Burrlll 
There  was  a  verdict  for  plaintiff,  ant 
fendant  petitions  for  a  new  trial  Gra 

Jainea  Harris,  for  plaintiff.  Stone  &  1 
Joy,  for  defendant 

TILLINOHA8T.  J.  This  Is  an  acti< 
aaaampslt  baaed  on  the  following  contra 
writing,  Tla.:  "This  agreement,  made  an 
tered  Into  this  20th  day  of  September.  ^ 
tSBO,  betweoi  Pred  L.  Mattaewaon,  oi 
town  of  BorrlllTlUe,  in  the  county  of  I 
dence  and  aUte  of  Bbode  Idand,  and 
W.  Wood,  bridge  surveyor  of  the  tow 
Burrlllville,  county  and  state  aforesaid, 
nesseth:  That  the  said  Mathewson  agrc 
fomtsb  and  lay  the  stone  for  three  plei 
tbe  HarrtovlUe  bridge  bo  called,  nefli 
mill  of  Wm.  Tinkham,  In  Harrlarllle 
cording  to  pbni  and  apeclflcatloiu  t 
annexed,  aad  to  havo  aatd  piers  eomi 
within  a  reasonable  time  after  tbe  Tex 
of  old  bridge.  It  Is  farther  agreed  tlia 
said  Otis  W.  Wood,  as  bridge  nirve7< 
tbe  town  of  Bnrrfllrllle,  wtn  pay  to  Uk 
Fred  L.  Mafhewaon  the  sam  of  three 
dred  dollars  oa  tiie  eompletlMi  of  aald  i 
[Sgd.]  Otia  W.  Wood,  Surveyor  of  Br 
for  tbe  Down  of  BorrlUrflle.  [Sgd.1 
L.  Mathewaon.  Specifications  for  Pier 
Harrisrille  Bridge.  Plen  to  be  bnl 
granite  rabble,  well  laid,  to  be  22  ft.  lo 
ft.  thick  on  bottom,  and  2  ft.  on  top;  ' 
M>  feet  high,  OT  enough  to  bring  new  b 
to  Uie  same  level  aa  oM  one^  wltb  anl 
cut  water  on  the  upper  end  of  each 
said  Mathewson  to  bare  the  prtvll^e  c 
ing  all  atone  tbat  are  anltable.  tbat  are 
in  the  river  and  oM  pier."  At  the  tri 
the  caife  In  the  common  plena  dlrlalM 
plaintiff  offered  evidence  to  tiie  effect 
In  the  year  1890  the  defendant  town  of 
rfltvllle,  In  town  meeting,  elected  one 
W.  Wood  surveyor  of  bridgea;  ttat  it 
been  the  custom  of  aald  town  for  some 
iwerloiu  to  annually  elect  or  appoint 
an  officer  or  agent;  that  the  bridgea  o 
town  of  certain  dimensions  had  been  kc 
repair  by  him;  tbat  he  had  from  tin 
time  contracted  debts  for  material  and 
In  cy»mectlon  with  tbe  repair  of  aald  bri 
which  debts  had  been  paid,  by  order  o 
town  cotrndl,  out  of  the  town  treasnry; 
he  Informally  conferred  with  the  town 
(M  of  said  totni  while  In  session  abou 
condition  of  the  bridge  In  question,  ( 
Ing  them  a  piece,  of  the  planktnff  tfa 
which  was  defective,  and  that,  afttf  ta 
the  matter  over  with  htm  and  others 
were  present,  they  took  no  action  thereoi 
simply  told  him  to  go  ahead  and  fix  it.  vi 
upon  he  entered  into  Hie  contract  afon 
and  that  in  pursuance  thereof  the  i 
tiff  commenced  to  carry  it  out  by  ct 
some  stone  fbr  the  piers  mentioned  ti 
spedflcatlona  thereof;  Hut  shortly  i 
wards  the  plaintiff  was  requested  by 
Wood   to  cease  work  until  the  folic 


Digitized  by  Google 


U.  I.} 


MATHEWSOJf 


V.  HAWKINS. 


431 


sprin^r.  In  ronnectloD  with  the  carrying  oat 
of   his  cootract,  which  request  was  com- 
plied irtth;   and  that  before  anything  fur- 
ther was  done  by  the  plaintiff  the  town  de- 
cided to  build  a  new  Iron  bridge  to  take 
the  place  of  the  old  one.    The  proof  alao 
shows  that  said  Otis  W.  Wood  was  removed 
from  his  office  or  position  of  surveyor  of 
bridges  by  the  town  council  on  January  29, 
and  that  another  man  was  appointed 
to  succeed  him;  and  the  proof  does  not  show 
that  either  the  town  or  the  town  council  ever 
ratified  the  acts  of  said  Wood  in  the  mak- 
ing of  said  contract.    It  does  not  show  that 
either  the  town  or  the  town  council  ever 
passed  any  vote  prescribing  or  defining  the 
duties  or  powers  of  the  surveyor  ot  bridges. 
The  {H-oof  farther  shows  ^t  no  apuHCopriar 
tlon  was  ever  made  either  by  the  town  or 
the  town  oouncli  for  the  bnlldlog  or  repair- 
ing of  the  bridge  In  question,  and  that  nei- 
ther the  town  nor  the  town  council  had  any 
knowledge  of  the  making  of  said  contract 
with  the  plaintiff  until  some  time  after  the 
making  thereof.  Said  contract,  together  with 
the  eTldence  offered  in  relation  thereto,  shows 
that  it  was  not  a  contract  to  repair  the 
'bridge  in  question,  but  to  construct  a  new 
nrldge  in  place  thereof.    In  this  state  of  the 
proof,  the  defendant's  couiuel  requested  the 
court  to  charge  the  i^3Ty,  among  other  things, 
"that,  under  his  office  as  bridge  surveyor, 
Otis  W.  Wood  had  no  authority  to  enter  into 
the  contract  in  suit  so  as  to  bind  the  town 
In  its  corporate  capacity."    Hits  request  was 
refused,  and  the  presiding  Jostlce  charged 
the  Jnry  as  follows:  "The  main  question  in 
the  case,  gentlemen,  la  a  question  of  law, 
which  Is  not  for  you  to  determine;  that  Is 
to  say,  whether  or  not  the  person  who  made 
this  contract  was  entfaorleed  by  the  town  to 
make  a  contract  of  this  character;  and  up- 
on tnis  point,  the  evidence  being  uncontra- 
dicted. It  is  for  the  court  to       you  that, 
in  the  condition  of  affairs  shown  by  the  un- 
contradicted evidence,  tbe  person  who  sign- 
ed this  contract  in  behalf  of  the  town  had 
legal  authority  to  do  so."    To  this  charge 
the  defendant  duly  excepted.    We  think  said 
request  should  have  been  granted,  and  that 
the  charge  as  given  was  error.   Otis  W. 
Wood,  at  the  most,  was  merely  the  agent 
of  the  town,  under  the  direction  of  the  town 
council,  for  the  purpose  of  keying  certain 
bridges  In  repair;  be  practically  occupying 
the  position  of  surveyor  of  highways  for  said 
town,  so  far  as  keeping  said  bridges  in  re- 
pair was  concerned,  although  there  is  no 
such  officer  as  bridge  surveyor  known  to  our 
statutes.    It  was  the  duty  of  the  town,  un- 
der Pub.  St.  R.  I.  c.  65,  I  1,  to  keep  its 
highways  and  bridges  In  repair  at  the  proper 
charge  and  expense  of  said  town,  under  the 
care  and  direction  of  the  surveyor  of  high- 
ways; and,  even  assuming  that  said  Wood 
had  all  the  powers  of  a  •surveyor  of  high- 
ways In  tbe  premises,  yet  he  bad  no  an- 
*Jiorlt7  to  bind  the  town  by  any  contMct 


that  he  should  make,  unless  expressly  au- 
thorized so  to  do.  It  will  l>e  seen  by  an 
examination  of  Pub.  St.  R.  I.  c.  65,  H  3-10. 
33.  that  the  powers  and  duties  of  towns, 
and  of  surveyors  of  highways  therein,  relate 
Ing  to  the  repair  of  highways,  are  very  clear- 
ly defined,  and  limited;  and  It  follows  that, 
iu  the  absence  of  express  authority  from  the 
town  or  town  council,  a  surveyor  of  bighwaya 
can  only  do  those  things  which  ttie  statute 
authorizes  him  to  do;  and.  indeed,  it  may 
be  doubted  whether  the  town  council  even 
can  authorize  him  to  incnr  a  llabiitty  on  tbe 
part  of  the  town  for  the  doing  of  any  work 
on  the  highways,  except  in  certain,  cases  of 
emei^^cy,  unless  an  appropriation  for  tbe 
doing  thereof  shall  haye  been  first  made  by 
ttie  town  therefor.  See  St  R.  1.  c.  65. 
§  1<X  But,  however  tUs  may  b^  he  eer- 
taialy  has  no  authority  by  virtue  of  tiis  of- 
fice to  Incur  any  aucta  llablUty  as  that  sow  in 
question.  The  taxpayiog  voters  of  the  sev- 
eral towns  have  tbe  right  to  detemloe  how 
much  shall  be  expended  on  the  highways  and 
bridges  wltbhi  the  respective  limits  thereof, 
and  when  and  at  what  cost  new  bri^;es 
stiall  be  constructed  and  erected.  See  Pub. 
St  B.  L  a  34,  I  6^  concerning  the  powcar  at 
towns  to  make  appropriations  for  building, 
repairing,  and  amending  of  bridges.  In  the 
case  at  bar  the  only  authority.  If  such  it 
may  b«  called,  which  said  Wood  bad  to 
construct  the  bridge  in  question,  was  by 
virtue  of  an  Informal  talk  with  members  of 
the  town  council  while  In  session;  and  It 
does  not  appear  from  this,  even,  that  the 
comudl  centemplated  the  erection  of  a  new 
bridge,  but  rather  the  r^alrlng  of  the  old 
one.  But,  even  assuming  that  they  did,  and 
that  they  had  passed  a  formal  vote  to  that 
effect.  It  would  not  have  authorized  him  to 
make  the  contract  In  question  and  bind  the 
town  thereby.  See  State  v.  White,  10  R.  I. 
COl,  18  AtL  ITd,  lOSa  Purveyors  of  high- 
ways being  statutory  oncers,  appointed  by 
the  town,  "to  perform  a  public  service  Id 
which  the  town  has  no  particular  interest, 
and  from  which  It  derlyes  no  special  benefit 
or  advantage  In  Its  corporate  capacity,  but 
which  It  is  bound  to  see  performed  In  pursu- 
ance of  a  duty  imposed  by  law  t(x  the  gen- 
eral welfare  of  the  Inhabitants  or  of  the  com- 
munity, such  officer  cannot  be  regarded  as 
an  agent  for  whose  acts  or  contracts  the 
town  can  be  held  liable."  Hafford  v.  New 
Bedford,  16  Gray,  297;  Walcot  v.  Swamp- 
scott,  1  Allen,  101;  City  of  Detroit  v.  Black- 
eby,  21  Mich.  84;  Aldrlch  v.  Tripp,  11  R.  I. 
141;  Smart  v.  Town  of  Johnston,  17  R.  I. 
778,  24  Atl.  830;  Dodge  v.  Granger,  17  B.  I. 
664,  24  Atl.  100;  Dili.  Mun.  Corp.  {4th  Eld.) 
S  974.  See,  also,  sections  4  and  5  as  to  power 
of  officers  or  agents  to  bind  the  town  by  con- 
tract Speaking  in  a  case  against  a  munici- 
pal corporation  (Clark  v.  City  of  Des  Moines, 
19  Iowa,  199),  Dillon,  J.,  said:  "The  general 
principle  of  law  Is  well  known  and  definitely 
settled  that  the  agents,  offlcms,  or  eran  ths 
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clt7  council  of  a  mimlctpftl  corporation,  can- 
not bind  the  corporation  when  tbey  tran- 
scend tbeir  lawful  and  legitimate  powers. 
Tbla  doctrine  rests  upon  this  reasonable 
fnnuod:  The  body  corptMute  Is  constltnted 
of  all  of  tiie  Inhabitants  within  the  corporate 
limits.  The  inhabitants  are  the  cortrorators. 
The  officers  of  the  cnporatlon,  indndlng  the 
legislattre  or  governing  body,  are  merdy  the 
public  agents  of  the  corporators.  Their  dn- 
tloi  and  their  powers  are  prescribed  by  stat- 
nte.  Every  one,  therefore,  may  know  the 
nature  of  theee  duties  and  the  extent  of  these 
powers.  These  considerations,  as  well  as  the 
dangarous  nature  of  the  appwlte  doctrine^ 
denumstrate  the  reasonableness  and  neces- 
sity of  tile  mle  that  the  cwporatlon  Is  bonnd 
only  whra  Its  agents,  by  whom,  from  the 
very  necessities  of  Its  being  It  must  act.  If 
It  acts  at  all,  keep  within  the  limits  of  their 
authority."  Bee^  also,  Famsworth  v.  Paw- 
tucket,  13  R.  L  88;  Ueechem,  Pub.  OflT.  H 
829,  830,  834.  To  hold  that  the  contract  In 
question  Is  binding  on  the  defendant  town 
would  be  equivalent  to  holding  that  any  sur- 
▼eyor  of  highways,  or  person  occupying  a 
similar  positlcai,  has  the  power  to  con- 
struct and  erect  therein  such  bridges  and  at 
such  cost  as  be  altme  shall  see  fit,  and  that 
the  town  mnat  pay  the  bills.  But  we  think 
it  Is  dear  that  no  such  power  exists.  The 
defendant*!  petlttoa  tor  a  new  trial  la  grant- 
ed. 


NIANTIO  MILLS  00.  t.  RIYBRSIDB  & 
OSWBOO  MILLS  et  al. 

(Snprune  Gonrt  of  Rhode  Island.   March  21, 
18K.) 

INSOLVBRCT— GXFORCEMENT  OF  CXJUM—'W AlVtin— 
ESTOPPKL. 

1.  Doder  Pub.  Laws  188T,  c  S31,  ai  amend- 
ed by  Pub.  Laws  1889,  c.  820,  proTlding  that, 
when  the  assignee  of  an  losolveDt  debtor  disal- 
lows a  claim,  the  clalmaot  iibMlI  "bring  suit"  to 
test  the  Talidlty  thereof,  the  validity  of  a  disal- 
lowed claim  must  be  tested  in  equity,  and  not 
by  an  action  at  law. 

2.  Where  the  validity  of  a  disallowed  claim 
against  an  insolrent's  estate  was  sought  to  be 
establiahed  by  au  action  at  law,  tbe  fact  that 
for  four  years  during  which  the  action  was  in 
court  the  asaignee  did  not  object  to  its  form  does 
not  constitute  a  waiver  of  the  irregularity. 

8.  A  party  to  an  agreed  statement  of  facts 
Is  not  estoived  by  statements  In  the  preliminary 
redtal. 

Action  bytheNMantlc  Mills  Corapiiny  against 
the  Riverside  &  Oswego  Mills  and  others. 
There  was  a  decision  for  plaintiff,  and  de- 
fendants petition  for  a  new  trlaL  Granted. 

John  D.  Thurston,  Hartley  F.  Atwood, 
Hyde,  Dickinson  &  Howe,  and  Hahn  &  Gush- 
ing, for  idalntiOf.  Robert  W.  Burbank,  John 
C.  Coombs,  G.  H.  Hanson,  and  Stephen  A. 
Foster,  for  defendants. 

BTINESS,  J.  Tbe  first  group  of  exceptl(tt% 
rdatlng  to  the  form  of  action,  raises  tbe  ques- 


don  whetiier  an  action  at  law  can  be  bi 
against  an  assignee  tor  the  benefit  of  ere 
to  test  tbe  validity  of  a  claim  which  1 
disallowed.  Pnb.  Iaws  18S7,  c.  63 
amended  by  Pub.  Laws  1889;  c  820.  pi 
that  a  person  having  a  claim  against 
solvent  debtor  shall  present  it  to  the  asi 
ind,  If  be  disallows  it,  the  claimant 
within  60  days  from  notice,  bring  solt  1 
the  validity  of  the  claim,  or  be  barred 
any  participation  In  tbe  assigned  esta 
is  urged  by  the  defendants,  In  snppi 
their  exceptions,  that  the  remedy  thus 
Is  In  equity,  and  not  at  law.  and  that  n 
diet  or  Judgment  can  be  rendered  again 
asslgneea,  because  they  bave  made  no 
Ise.  The  purpose  of  the  statute  Is  plai 
la  to  aid  aastgnees,  by  enabling  them 
dace  to  a  certainty  tbe  claims  for  whld 
may  be  liable,  and  by  compelling  i 
proof  of  a  doubtful  dalm  Before  tbe 
ute,  an  assignee  could  have  been  ser 
hindered  in  the  execution  of  hla  tmat 
had  no  means  of  determining  tbe  valid 
a  claim,  and  he  could  not  compel  a  els 
to  establish  It  He  bad,  therefore,  elt 
distribute  to  one  wlio  nitght  sot  be  a 
or  to  refuse  to  do  so  at  bis  peril.  Bi 
court  bad  given  relief  In  eqnity,  to  a  li 
extent,  in  cues  like  this,  e.  g.  upon  a  t 
the  assignee  for  InstmcUons  (Allen  v.  i 
ner.  7  R.  I.  22),  and  upon  a  bill  by  ere 
to  establish  a  Uen  <m  funda  In  tbe  hai 
the  assignee  (Smith  v.  Mlllett,  12  R.  : 
Then  came  tbe  statute  to  require  that  i 
st^s  be  taken  to  establish  disputed  c 
The  assignee  is  to  give  notice  tbnt  be 
lows  a  claim,  and  within  60  days  the 
ant  la  to  bring  suit  against  tiie  asslgi 
test  tbe  Talidlty  of  hla  claim.  Here  « 
met  with  the  question,  what  sort  of  i 
does  this  mean?  The  rei^ndenta  urg 
It  must  mean  a  suit  In  equity,  becauae  t 
tbe  usual  and  technical  dodgnatlon  of 
ceedlng  in  eqnity,  as  "acticm"  la  at 
Wblle  this  Is  the  common  use  of  tbe  i 
we  do  not  think  the  vrords  "suit**  anc 
tlon**  are  used  with  aach  exactness  in  st 
as  to  warrant  the  conciusltm  that  tbe 
only  to  be  taken  In  tills  limited  aense 
deed,  they  are  oftw  used  In  appllcmtl 
both  classes  of  cues,  and  we  so  find  th 
our  statutes.  Pnb.  St  c  204,  f  1;  Id.  i 
1 33.  We  have  already  bold  that  lude 
statute  it  Is  preper  to  bring  a  suit  in  e 
because  It  seeks  to  enforce  a  trust,  whic 
primary  object  of  eqnity  Jurisdiction, 
bom  V.  ColweM,  17  R  I.  106.  21  Att 
Peabody  v.  Tenney,  Index  00,  6,  80  At 
We  did  not  say— for  we  did  not  need  to 
that  an  action  at  law  could  not  be  bn 
In  Stone  v.  Oorcoran,  17  R.  I.  75%  2< 
781,  the  provlskm  that  no  action  ahi 
brought  against  an  executor  or  admlnls 
within  one  year  after  his  appolntmeai 
held  to  mean  an  action  at  law,  becauae, 
ly,  it  could  not  have  been  Intended  to 
Immonltr  for  a  year  from  bijupctloa  or 
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edlngB  Id  equity.  These  decisions  were 
lased  upon  an  Inherent  meaning  of  the 
9  used  In  the  statutes,  but  because  of 
roprlety  of  the  remedy  in  one  case  and 
vldent  purpose  of  the  statute  in  the  otb- 
rhe  question  before  us  must  be  solved 
e  same  way.    The  word  "suit"  Is  ti^fi 

general  term,  and  la  broad  euough  to 

either  form  of  proceeding;  but  uot  so 
roTisioDs  of  the  statute.  There  la  no  pro- 
i  for  a  merely  declaratory  Judgment  for 
mount  due,  or  Judgment  a^pilnst  assets 
y.  At  law,  It  must  be  a  personal  Jndg- 
against  the  assignee,  for  which  he  must 
irsonally  liable,  or  else  the  court  must 
■  legislate  into  the  statute  something  by 
nation  which  Is  not  there,  or  vary  the 
Lon  form  of  Judgment  so  as  to  make  It 
nt  only  to  a  declaratory  decree  In  equl- 
Under  a  Judgment  at  law,  execution 
1  run  against  the  assignee  iudlTldually, 
'  the  court  should  change  it  to  run 
St  the  trust  estate,  if  this  couid  be  done, 
t  could  then  be  levied  "upon  the  estate 
i  full  amount  and  In  advance  of  a  divl- 
In  short.  If  the  statute  contemplated 
tlon  at  law,  since  It  could  not  mean  to 
the  assignee  personally  liable,  the  court 
depart  from  its  form  of  Judgment  and 
tiou,  and  work  out  a  method  of  pro- 
e  againat  him  as  trustee,  which.  If  it 

be  done,  would  be  utterly  foreign  to 
stablished  practice  at  law,  and  would, 
all.  amount  only  to  a  decree  la  equity 
force  the  tnut  We  cannot  think  that 
oceeding  at  law  was  contemplated.  The 
Inery  of  the  law  court  is  not  adapted  to 
esult  to  be  reached,  and  none  is  pro- 
On  the  other  hand,  the  procedure  In 
r  la  exactly  fitted  to  such  a  case,— it  had 
80  used  before;  the  subject-matter  Is 
1  a  recognized  branch  of  equity  Jurla- 
o.  And  so  we  think  the  suit  in  equity 

have  been  the  one  intended  by  the 
e.  It  ia  claimed,  however,  that  the  de- 
uta  are  estopped  from  objecting  to  the 

of  action  because  they  have  neither 
id  nor  objected  to  It  for  the  four  years 
f  which  the  case  has  been  In  court,  and 
se  it  U  said  in  the  agreed  statement  of 
that  suit  waft  duly  brought  in  accord- 
srith  the  statute  on  the  disallowed  claim. 

la  no  estoppel  by  the  agreement.  The 
nent  is  contained  in  a  preliminary  re- 
and  not  In  the  facts  agreed.  It  was  ev- 
y  not  Intended  to  be  an  admission  of 
ilidlty  of  the  suit,  for  this  was  the  first 
ion  at  the  trial,  apon  the  reading  of  the 
1  statement  of  facta.  Where  there  has 
long  delay  In  objecting  to  an  irregular- 
ad  the  case  is  in  such  condition  that  the 
can  proceed  with  it  properly,  the  irreg- 
y  will  be  deemed  to  have  been  waived, 
tie  case  will  go  on.  But  that  rule  can- 
i  applied  to  this  case,  for  here  the  whole 
le  is  In  going  on.    We  do  not  see  how  to 

and  hence  we  are  constrained  to  hold 
be  first  two  requests  of  the  defendants 

v,3lA.D0.7— 28 


should  have  been  allowed.  As  this  disposes 
of  the  case,  it  Is  not  uecessary  to  discuss  the 
other  quwtioDi  raised.   Htm  trial  granted. 


DUFP¥  T.  WiBBBTBB. 
(Supreme  Court  of  lUwdv  Iriwd.  UmrA 

Skw  Tbial— Place  op  Fflivo. 
Under  Judiciary  Act.  o.  81,  S  r,.  a  peti- 
tion for  a  new  tolal,  on  the  n-ouml  that  one  of 
the  Jurors  was  an  ioterusted  ^rty,  slionid  be 
filed  in  the  common  pleas  dirisiou  of  the  court. 

Action  by  Charles  G.  DuSy  against  George 
fit.  Webster,  clerk,  to  require  the  detondaat 
to  receive  and  Ole  pUiutiff's  petitte  far  ■ 
new  trial.   Decree  for  plaintiff. 

Bassett  A  Mitchell,  for  complainant.  Q. 
E.  Webster*  la  pro.  per. 

MATTESON.  C.  J.  The  Judiciary  act 
(chapter  31,  g  6)  provides  that  a  party  enti- 
tled to  fllo  a  petition  for  a  new  trial  under 
the  preceding  section  of  the  chapter,  to  ob- 
tain It,  shall  take  certain  steps  in  the  com- 
mon pleas  division  where  tbe  caae  was  tried, 
one  of  which,  specified  to  the  third  clause 
of  section  6,  Ib  the  tlllDg  of  a  petition  for  a 
new  trial,  setting  foith  Bpeclfically  the 
grounds  of  such  new  trial.  The  question  for 
decision  In  the  present  proceeding  Is  whether 
such  petition  should  be  filed  in  the  cominou 
pleas  division  or  In  the  appellate  division, 
by  which  it  fs  to  be  decided.  Inasmuch  as 
the  section  directs  that  the  steps  necessary 
for  obtalnlnR  a  new  trial  shall  be  taken  In 
the  common  pleas  division,  and  the  filing  of 
a  petition  is  enumerated  amous  the  steps  to 
be  taken,  we  arc  of  the  opinion  that  the  pe- 
tition Is  to  be  filed  In  that  division,  It  would 
seem  to  be  a  somewhat  Incousruous  proceed- 
ing for  a  petition  Hied  in  the  couimun  pleas 
division  to  be  addressed  to  the  appellate  di- 
vision, and  equally  incongruous  for  a  peti- 
tion addres.sed  to  the  common  pleas  divi- 
sion to  be  considered  and  decided  by  the  ap- 
I»ellate  division.  To  obviate  this  apparent 
incongruity,  the  petition,  instead  of  beins 
formally  addressed  to  either  division,  may 
be  headed  as  one  to  be  filed  In  the  common 
pleas  division,  and.  after  stating  the  title  of 
the  case  and  Its  number,  may  proceed  to 
pray  for  a  new  trial,  substantially  as  tn  the 
following  form,  viz.:  "Supreme  Court,  Com- 
mon Pleas  Division.    Session,  189-.    Sc.  A. 

B.  V.  C.  D.    Decn.  No.   .    And  now, 

after  verdict  (or  decision,  as  the  case  may 
be),  comes  A,  B.,  the  plaintiff  (or  C.  D.,  tlie 
defendant),  and  prays  that  a  new  trial  be 
granted  him,  and.  as  grounds  therefor,  al- 
leges: (Here  insert  the  specific  ttounds.  num- 
bering them  1,  2.  3,  etc.)."  When  the  peti- 
tion has  been  filed  In  tlie  common  picas  divi- 
sion, the  other  steps  required  by  clauses  1 
and  2  of  section  6  having  been  duly  taken, 
the  fourth  clause  of  that  s^ctlou  directs  that  ■ 
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clerk  of  that  dlvlBloo  to  certify  all  the  pa- 
pers In  the  case,  which  Includes  the  petl- 
ti<xi,  to  the  appellate  dlvlalon  for  considera- 
tion and  decision,  as  provided  In  section  11 
of  the  chapter. 

The  suit  In  which  the  petitioner  desires  to 
file  his  petition  for  a  new  trial  was  a  case 
in  which  he  was  plaintiff,  and  the  city  treas- 
urer of  Providence  defendant.  The  ground 
of  the  petition  was  that  one  of  the  Jurors 
was  a  taxpayer  of  Providence,  and  therefore 
disqualified  to  sit  as  a  juror  In  the  case, 
because  Interested  in  Uie  result.  The  re- 
spondent suggests  that  for  such  a  ground 
the  petitioner  should  have  proceeded  under 
sectlcm  2  of  said  iihapter.  Instead  of  section 
6.  Doubtless,  the  petitioner  might  have  pro- 
ceeded under  section  2,  and  would  have  been 
compelled  to  do  so  had  he  not  discovered  the 
disqualification  of  the  Juror  In  season  to  have 
taken  the  necessary  steps  to  entitle  him  to 
proceed  under  section  6;  but,  having  season- 
ably proceeded  under  the  latter  section,  he 
was  entitled  to  file  his  petition,  for  section  S 
provides  that  If  a  case  has  been  tried  by  a 
Jury,  and  the  pialntiCF  deems  himself  enti- 
tled to  a  new  trial,  for  reasons  for  which  a 
new  trial  is  usually  granted  at  common  law. 
be  shall  be  entitled  to  have  his  petition  for 
a  new  trial  heard  before  and  decided  hy  the 
appellate  division  on  complying  with  the 
course  of  procedure  set  forth  la  section  0. 
The  disgualificatlMi  of  a  Juror  by  reason  of 
interest  is  a  good  ground  for  new  trial  at 
common  law.  We  are  of  the  opinion  that 
the  respondent  should  have  received  and  filed 
the  petiuon  lor  a  new  trlaL 


OOLLINB  V.  LAVBIiliB. 

(Supreme  Court  of  Rhode  Island.    March  26, 
1895.) 

Dahaoks— Brkach  op  Contract. 

1.  Id  an  action  for  breach  of  contract  to  sell 
a  stote  which  plaintiff  had  entered  under  the 
contract,  evidence  as  to  the  profits  plaiatifC  real- 
ized from  weelc  to  week  dnnng  the  time  he  car- 
ried OQ  the  business  was  admissible  to  show  the 
value  of  the  business  lost  by  the  breach. 

2.  In  an  action  for  bresdi  of  contract  to  sell 
a  store  which  plsintitF  had  entered  under  the 
agreement,  where  the  avo^ge  profits  of  the  busi- 
ness while  plaintiff  was  Id  poseesBion  were  S20 
per  week,  and  plaintiff  had  paid  $40u  of  the  price, 
|600  damages  are  not  excessive. 

Action  by  David  Collins  against  James  La- 
velle  for  breach  of  contract.  Judgment  for 
plaintiff,  and  defendant  petitions  for  a  new 
trlaL  Denied. 

Tanner  &  Gannon  and  John  B.  Gooley,  for 
plalntlfl.  J.  J.  Hahn  and  Page  ft  Owen, 
for  defendant 

TILLINOHA8T,  J.  An  examination  of 
the  evidence  In  this  case  CaBs  to  ntlsfy  us 
that  the  verdict  of  the  Jury  Is  not  sostalned 
thereby.    Indeed,  there  Is  bat  very  little  con- 


flict therein  as  to  the  terms  of  Uie  co 
upon  which  the  action  is  based,  or  as 
subsequent  conduct  of  the  parties  th< 
der.  We  do  not  think  the  rulings  com 
ed  of  were  erroneous.  It  was  clearly  c 
tent  for  the  plaintiff  to  offer  evidence 
the  profits  he  had  realized  from  we 
week  during  the  time  he  had  carried  ( 
business  at  the  store  which  he  had 
chased,  by  bargain,  of  which  bnslnes 
store  the  defendant,  by  violating  bit 
tract,  had  deprived  him,  for  the  pnrp* 
showing  the  amount  of  damages  whi 
had  sustained.  The  evidence  was  adn 
not  to  show  purely  future,  and  henct 
Jectural  or  speculative,  profits,  but  to 
the  actual  value  of  the  business  lost  t 
plaintiff  by  reason  of  the  breach  of  thi 
tract  of  sale  by  the  defendant  And 
wdl  settled  that  in  assesstng  the  dai 
caused  by  the  Intemiptlcui  or  destract 
an  established  business,  proof  showin 
amount  of  such  business,  and  the  prof 
allzed  therefrom  prior  to  the  intern 
or  stoppage  thereof,  Is  admissible;  f 
said  by  the  court  in  Society  v.  Harwoo 
Ind.  442,  26  N.  B.  182,  cited  by  defen 
counsel:  "This  affords  some  reasonable 
to  reckon  from,  as,  In  case  of  an  estab 
business.  It  Is  reasonable  to  presume 
If  pursued  in  the  same  manner,  It  wil 
tlnue  to  yield  a  tike  profit."  See,  also, 
mons  V.  Brown,  5  R.  I.  2V9;  Goel 
Hough,  26  Minn.  252.  2  N.  W.  847; 
man  v.  Klrby,  49  IVL  211;  Sedg.  Dan 
brary  Ed.)  161;  Suth.  Dam.  {|  S2.  C 
and  cases  cited;  City  of  Terre  Hai 
Hudnut,  112  Ind.  &62-559.  13  N.  B 
Griflln  V.  Colver,  16  N.  480;  Manv 
Tel^raph  Co.,  87  Iowa,  214;  Fox 
big,  7  Cash.  S16.  The  cases  relied  on  1 
fendant's  couns^  In  support  of  bis  obj 
to  the  admission  of  said  evidence; 
Braonsdorf  v.  Fellner,  76  Wis.  1,  46  ] 
97;  Taylor  Mauurg  Co.  t.  Hatcber  Ml 
Co.,  39  Fed.  440;  Howard  Manntad 
Co..  139  V.  S.  199.  11  Sop.  Ot  OOO;  Ra 
Co.  V.  Hotchlna,  31  Neb.  572,  48  N.  W. 
are  cMea  which  bold.  In  aeoqrdanGe  wt 
almost  uniform  adjndlcatlons  tqpcm  tb 
Ject,  that  evidence  of  pdr^  prospect 
speculative  ivoflts  caonot,  as  a  goiera 
be  offered  for  the  purpose  of  proving 
ages,  and  particularly  that  mcta  dJunai 
woDld  have  been  realUed  bgr  tbe  pi 
from  the  independent  and  c<^tenil  i 
takings,  although  entered  Into  In  conseq 
and  on  the  fiUtb  of  the  ^nctpal  ooDtra* 
too  uncertain  and  remote  to  be  takei 
consideration  as  part  of  tbe  damages 
sloned  by  the  breach  of  the  particola 
tract  bi  suit  But  they  alt  recognls 
right  of  the  plalntlfl,  In  cases  where  bh 
ness  has  been  Interfered  with  or  deatroj 
a  breach  of  cMitract  on  tbe  part  of  t 
fendant,  or  by  the  wr<mgnil  act  of  tl 
fendant,  to  show  the  extent  of  Mid  bui 
and  the  profiU^arlsIng  tberefron  Cor 
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)le  period  next  preceding  the  time  of 
breach  or  wrongful  act.  TIiub,  1q  How- 
.  Manafactorlng  Co.,  Air.  Justice  Lamar, 
'Uverlng  the  opinion  of  the  courts  aald: 
grounds  upon  which  the  general  rule  of 
dtng  profits  la  estimating  damages  rests 
(1)  That  In  the  greater  number  of  cases 
expected  profits  are  too  dependent  upon 
trous  uncertain  and  changing  contlugen- 
to  constitute  a  definite  and  trustworthy 
ure  of  actual  damage;  (2)  because  such 
of  profits  Is  ordinarily  remote,  and  not, 
matter  of  course,  the  direct  and  Imme- 
result  of  the  nmfulfillment  of  the  con- 
;  @)  and  because  most  frequently  the 
sement  to  pay  siKta  loss  of  profits,  In 
of  default  In  the  performance.  Is  not  a 
of  the  contract  Itself,  nor  can  it  be  Im- 
from  its  nature  and  terms.  «  *  ■ 
,t  Is  equally  -well  settled  that  the  profits 
h  would  have  been  realized  had  the  con- 
been  performed,  and  which  have  been 
in  ted  by  Its  breach,  are  Included  In  the 
iges  to  be  recovered  In  every  case  where 
profits  are  not  opm  to  the  objection  of 
-talnty  or  of  remotenew,  or  where,  from 
xpresB  or  Implied  terms  of  the  contract 
,  or  the  special  circumstances  under 
h  It  was  made.  It  may  be  reasonably 
tmed  that  they  were  within  the  Intent 
mutual  understanding  of  both  parties  at 
ime  It  was  entered  into."  In  the  ease 
r  it  la  clear  that  quite  a  targe  part  of  the 
iges  sustained  by  the  plaintiff  consisted 
le  destruction  of  his  business,  and  the 
>quent  loss  thereby  of  his  income  from 
profits  thertof,  and  hence  were  such  as 
fairly  and  reasonably  be  considered  as 
rally  arising  from  the  said  breach  of  the 
idaat's  contract;  and,  unless  he  is  al- 
1  to  recover  ther^or,  he  will  be  denied 
full  and  fair  eompehsatlon  to  which  the 
oititlea  him.  For  the  law  says  that 
'  one  who  breaks  a  contract  shall  pay 
Jie  natural  consequences  arising  from 
reach  thereof,  which  must  Include  gains 
inted  as  well  fls  los9e8  sustained,  pro- 
1  they  are  reasonably  certain,  and  snch 
Ight  natucally  be  expected  to  follow  the 
;h.  The  erldenc*  offered  by  the  defend- 
ts  to  his  prior  experience  with  the  plain- 
a  another  and  entirely  distinct  business 
lire  was  properly  ruled  ont,  as  It  manl- 
r  could  hare  no  bearing  on  the  questions 
sue  In  this  ease.  The  defendant  makes 
Mint  that  the  damages  awarded  by  the 
($600)  are  excessive.  We  are  not  satls- 
liat  this  is  80.  The  proof  shows  that  the 
I  receipts  of  the  store  were  from  $7  to 
[»er  day  when  plaintiff  purchased  It  as 
isold,  and  that  the  same  had  Increased 
r  hia  management  to  975  to  |120  a  week 
1  he  left  it;  the  average  profits  for  the 
e  time  being  at  least  $20  a  week.  There 
iOmcm,  also,  that  ttae  i^lntlff  had  paid 
on  account  ot  the  agreed  price  of  the 
r  and  business,  Includlnrg  the  license, 
h  sum  the  defendant  refused  to.  repay 
1  he  turned  the  plaintiff  ont  ot  sold  atfxeo; 


and  we  caDnot  say  that  SGOO  Is  an  excessive 
amount  for  the  breach  of  a  contract  which 
resulted  In  the  total  destruction  of  a  business 
that  yielded  this  income,  together  with  the 
loss  of  said  sum  of  (405,  advanced  as  afore- 
said. Petition  for  new  trial  deailed,  and  case 
remitted  to  the  common  pleas  division,  with 
direction  to  eater  judgment  mi  the  Twdlct. 


MUNICIPAL  COURT  OP  CITY  OF  PROV- 
IDBNOB  T.  UcBLROY  et  aL 

(Suprqou  Court  of  Bhode  Island.    March  26. 

1895.) 

Rdlino  ox  DbMUHBEB'— Fl.EADIHa  Otsb. 

Upon  the  oTerruUng  of  a  demurrer  to  the 
declaration,  the  defmdant  may  plead  over. 

Action  by  the  municipal  court  of  dtj  of 
Protldence  against  Catharine  A.  McEHroy 
and  othen  iqKUi  an  admbaBtratrIx*s  bond. 
Judgment  tor  plalBtUf,  and  OefoidantB  peti- 
tion for  a  new  trial.  Chanted. 

Fw  opinion  orecniling  demurrer.  Me  SO 
AtL  79tt. 

Irving  Cbamplln,  Harry  G.  Curtis,  and 
John  T.  Blodgett,  for  plaintiff,  Hugh  J.  Car- 
roll, for  defendants. 

:  PER  CURIAM.  We  are  of  the  opinion 
that  a  new  trial  should  be  granted.  In  order 
to  permit  the  defendants  to  file  their  plea  that 
the  estate  of  the  deceased  had  been  declared 
Insolvent,  and  the  proceedings  thwoMi.  The 
defendants  styled  their  plea  a  "second  de- 
murrer" Instead  of  a  "plea."  though  It  was 
In  fact  a  plea.  The  circumstance  that  the 
plea  was  styled  a  "secwd  demturw"  ap- 
parently misled  the  common  pleas  divisloD. 
If  It  had  been  a  second  demurrer,  the  action 
of  the  court  In  declining  to  permit  It  to  be 
filed  would  have  been  correct;  but,  as  It  was 
a  plea,  the  defendants  should  have  been  per- 
mitted to  file  it.  Their  demurrer  having 
been  overruled,  they  were  entitled,  undar  our 
praotlos,  to  plead  over. 


MURPHY  V.  EDDY. 

(Supreme  Court  of  Bhode  Island.    March  2S, 
1805.) 

Chattel  Mobtqaoe— Rbdbmptiov  mi  Mortoa- 

oob'b  'Executor. 

L  Pab.  St  c.  176,  {  11,  giving  a  diattel 
mortgagor  60  dayfc  merely,  after  a  cooditioa  of 
the  mcvtgage  has  been  broken,  withio  which  to 
redeem,  the  adminlBtrator  of  a  deceased  mortga- 
gor, appointed  after  the  breach  of  a  coDditi<Mi, 
cannot  redeem  after  60  days  subBeqaeot  to  his 
appointment. 

2.  A  bill  for  an  account  by  an  administrator 
of  a  deceased  mortgagor  against  the  mortgagee, 
alle^ng  merely  the  existence  of  complicated  ae 
cooDts  between  deceased  and  respondent.  Is  in- 
Bofflclent. 

Bill  by  Thomas  F.  Murphy,  administrator, 
against  Jasaa  P.  Bddy.  Demarr&giias6ilhMl^^J 
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Dennis  J.  Holland  and  John  M.  Brennan, 
for  complainant  S.  S.  Lapbam,  for  respond- 
ent 

MATTESON,  C.  J.  We  do  not  think  that 
the  bill  can  be  maintained  either  for  an  ac- 
cornt  of  the  mortgaged  estate,  or  for  an  ac- 
counting generally.  It  waa  filed  Jannary  7, 
1895.  It  shows  that  the  mortgagor,  Wilson, 
died  January  8,  1891;  that  subsequently,  in 
1891,  the  respondent  as  mortgagee,  took  pos- 
session of  the  mortgaged  properly,  and  held  It 
for  several  years;  that  the  complainant  was 
appointed  administrator  of  the  estate  of  the 
deceased  May  16,  1893.  and  qualified  himself 
as  such.  Pub.  St  R.  I.  c.  176,  {  11,  provides 
that  "whenever  the  condition  of  any  mort- 
gage of  personal  property  has  been  broken  the' 
mortgagor  or  any  person  lawfully  claiming 
or  holding  under  him  may  redeem  the  same  at 
any  time  within  sixty  days  thereafter,  unless 
the  property  shall  In  the  meantime  have  been 
sold  In  pursuance  of  the  contract  between  the 
parties."  Assuming  that  the  GO  days  allowed 
by  the  statute  for  redemption  at  lawwouldnot 
run  so  long  as  there  was  no  administrator  on  the 
estate  of  the  deceased,  they  did  begin  to  run 
Immediately  on  the  appointment  and  qualifi- 
cation of  the  complainant  No  equity  Is  set 
forth  In  the  bill  which  would  permit  a  hh- 
demption  at  a  later  day.  In  the  absence  of 
such  equity,  the  mortgage  must  be  regarded 
aa  having  been  foreclosed,  and  the  right  of  re- 
demption barred,  at  tbe  end  of  the  60  days 
next  subsequent  to  the  ai^lutment  and  qual- 
ification of  the  complainant  as  administrator. 
It  follows  that  the  respondent  thereupon  be- 
came the  absolute  owner  of  the  property 
which  had  been  conveyed  In  the  mortgage, 
and  therefore  no  longer  liable  to  account  for 
it,  even  thoudi,  aa  alleged,  It  vras  more  valua- 
ble than  the  amount  dne  on  the  mortgage. 

The  bill  prays  for  no  discovery,  but  merely 
avers.  In  general  terms,  the  existence  of  In- 
tricate and  complicated  accounts  between  the 
deceased  and  the  respondent  Such  an  aver- 
ment is  not  aufflcient  to  support  a  bill  for  an 
account  McCulla  v.  Beadleston,  17  R.  I.  20, 
26,  20  AtL  11.    Demurrer  sustained. 


BURRILL  et  al.  v.  GARST. 

(Supreme  Court  of  Rhode  Island.    March  21, 
1805.) 

Spsoirio  Perfobhancb — Parties. 

Id  an  action  to  compel  coQTeysnce  to 
complDioBQts  of  certain  property,  one  who  has 
disposed  of  tbe  legal  title  to  all  his  Interest  in 
the  property,  and  against  whom  no  relief  is  de- 
manded, sbonid  not  be  made  a  party  to  tbe  ac- 
Uon. 

Bill  by  Alice  B.  BnrrUl,  by  her  next  friend, 
and  another,  against  Sebastian  Garst  De- 
murrer to  bill.  Overruled. 

Mowry  &  Scott  for  complainants.  S.  S. 
Lapham  nnd  Bassett  &  Mitchell,  for  re- 
spondent 


MATTESON,  C.  J.  The  general  r 
equity  as  to  pai-tles  is  that  all  perso 
terested  in  the  subject-matter  of  tbe  e 
In  the  object  to  be  attained  by  It  ouj 
be  made  parties  either  as  complalna: 
respondents.  Story,  Eq.  PI.  H  72.  13 
De  Wolf  V.  De  Wolf,  4  R.  I.  450.  454; 
V.  Seton,  I  Pet  299,  300;  Van  Keu; 
McLaughlin,  21  N.  J.  Eq.  163.  165.  I 
ley  V.  iDglee,  2  Paige.  278,  the  rtUe  is 
as  follows:  "Persons  are  necessary  i 
when  no  decree  can  be  made  respectli 
subject-matter  o(  litigation  until  they  t 
fore  the  court  either  aa  complalnai 
defendants;  or  where  the  defendan 
ready  beftn-e  the  court  have  such  an  Ii 
in  having  them  made  parties  aa  to  aut 
them  to  object  to  proceeding  wlthonl 
parties.  There  is  also  another  class  ot 
where  persons  wbo  are  not  abaolntdy 
sary  as  parties  may  be  made  defenda 
the  election  of  the  comphilnaot"  In 
T.  Watts.  6  Wheat  550.  the  rule  la 
negatively:  "No  one  need  be  made  a 
complainant  In  whom  there  exlsta  no 
est  and  no  one  a  party  defendant 
whom  nothing  is  demanded."  The  pi 
of  the  rule  Is  to  promote  the  convenle 
ministration  of  Justice,  and  to  prev 
multiplicity  of  suits.  It  rests  to  a  com 
ble  degree  In  the  discretloD  of  the  i^our 
should  be  restricted  to  defendants  wbt 
tereatB  are  involved  In  the  issue,  and 
be  affected  by  the  decree.  Bank  r. 
1  Pet  306.  We  see  no  reason  for  req 
the  Rhode  Island  Hospital  Trust  Coi 
to  be  made  a  respondent  According 
allegations  of  the  bill.  It  has  no  inter 
tbe  proper^  to  which  the  ault  relates 
Ing  conveyed  the  Interest  which  It  toe 
der  the  will  of  Elethear  BnrrUl  to  tl 
apondent  The  bill  does  not  seek  1 
aside  the  deed  trom  it  to  the  re^randen 
avers  that  It  passed  to  the  respondent 
Ing  but  a  naked  legal  title  to  the  pro 
of  which  tbe  complainants  seek  a  c< 
ance  to  themselves.  It  contains  no  i 
tlou  against  the  Rhode  Island  He 
Trust  Company  which  could  be  mad 
basis  of  any  relief  against  it  and  no 
against  it  Is  demanded.  By  the  alleg 
of  the  bill,  it  also  appears  that  the  1 
Island  Hospital  Trust  Company  sold 
the  right,  title,  and  Interest  of  Eletheai 
rill  in  the  land  at  her  decease,  and  tb: 
respondent  prior  to  the  sale  had  expre 
tlce  of  the  equitable  ownership  of  the 
pininants.  If  there  are  equities  exist! 
favor  of  the  respondent  against  tbe  : 
Island  Hospital  Trust  Company,  as  asi 
by  counsel  in  argument,  though  none 
stated,  they  do  not  appear  In  the  bill 
do  not  so  far  as  appears,  affect  the 
plainants;  and,  if  not  they  ought  not 
involved  in  litigation  over  matters  wbi 
not  concern  them,  and  which  can  be 
appropriately  considered  in  another  bti 
t ween  the  parties  directly  interested 
In.    Demurrer  overruled.  ^ 


MAYOB  ASD  CITr  COUNCIL  ff.  KEELfiT  INBTiTUTB. 


YOR  AND  CITY  COUNCIL  OF  BALTI- 
MORE et  al.  T.  KEELBY  INSTI- 
TUTE OF  MARYLAND, 
lurt  of  Appeals  of  Maryland.    March  27. 
1885.) 

STITUTIONAL  Law  —  AOTIOX   FOK  ThiATKBX* 
AHD  CCHB  OF  HaBITCAL  DkUNKABDS— 
STATOTB— DtPlOTITB  TlTLB. 

1.  The  provisions  of  Act  18»4,  c.  274,  ^eIa^ 
to  the  treatment  of  habitual  drankards,  that 

imj  be  seat,  at  the  expense  of  the  city  of 
Imore,  to  a  state  i&Btitutlon  for  treatment, 
1  ex  parte  proceeding  similar  to  that  provided 
in  case  of  insane  paupers,  Is  not  anconstltu- 
il  00  the  ground  that  the  legislature  has  no 
er  to  compel  the  city,  without  its  consent,  to 
its  dtfBens  tw  the  treatment  of  haUtual 
ikards. 

2.  The  treatment  and  cure  of  habitual  drunk- 
constitute  but  one  subject  in  Act  1894,  c. 
the  title  to  which  states  that  it  is  "An  act 

roride  for  the  treatment  and  cure  of  habitn- 
rankarda";  and  the  act  is  not  uncoostitu- 
U  aB  containing  two  subjects  in  its  title, 
reas  the  body  of  the  act  mentions  only  the 
Btmeat"  and  not  the  "cure"  of  drunkards. 

ppeal  from  superior  court  of  Baltimore 

ititlon  by  the  Keeley  Institute  of  Mary- 
1  against  the  mayor  and  city  council  of 
tlmore  and  others  to  compel  defendants 
the  amount  of  a  judgment  due  imder 
ree  of  tbe  circuit  court.  From  a  pro 
□a  order  of  the  superior  court  for  the  is- 
ace  of  the  writ,  defendants  appeal.  Af- 
led. 

rgued  before  ROBINSON,  C.  J.,  and 
rAN,  BRISCOE,  McSHERBY,  FOWLER, 
3ERTS,  and  BOYD,  JJ. 

somas  O.  Hayes,  for  appellants.  Fred. 
Story,  for  apptilee. 

OBBRTS,  J.  The  appeal  In  ffkU  cate  to 
m  from  a  pro  forma  wder  of  the  superior 
rt  of  Baltimore  city,  on  a  case  stated  for 

opinion  and  order  of  that  court,  Id  a 
needing  btstltnted  by  the  appellee  to  ob- 
.  the  vnt  at  mandamus  to  compel  the  ap- 
ant  to  pay  to  the  appellee,  under  a  de- 
)  of  the  circuit  court  of  Baltimore  dty, 
sum  of  9100  for  the  treatment  of  John  P. 
an,,  an  habitual  drunkard  residing  tn  said 
;  the  sole  object  of  thto  appeal  being 
Main  from  this  court  a  determination  of 
validity  Tel  non  of  the  act  of  the  general 
imbly  of  Maryland  (chapter  247),  passed 
oary  session,  1S84,  oitltled  "An  act  to 
ride  fi>r  the  treatment  and  cure  of  habltu- 
irunkards."  Tbe  act,  by  Its  first  section, 
rides  that  any  Inhabitant  of  this  state 
>  Is  of  kin  to  or  a  fMend  of  an  habitual 
okard,  as  dritaied  In  the  fifth  section  of 
act,  may  apply  by  petition  to  the  circuit 
rt  of  the  county  or  tbe  circuit  court  of 
Amore  cl^,  where  such  drunkard  resides, 
leare  to  send  such  drunkard,  at  the  ex- 
ile of  the  county  or  city,  as  the  case  may 
to  an  Institution  located  In  Maryland  for 
medical  treatment  of  drunkenness,  as 

court  may  designate.  The  first  section 


tat&ter  provides  that  tb»  petftloo  Shan  be 
Tei'Hed  bj  tin  appUcsiMv  ^uiA  contain  tbe 
nam«,  age,  obd  omdHfoii  of  the  baMtuU 
drunkard,  ftnd  ahow  that  txS&ee  te  nr  Ua 
petttlonlng  Un  Is  flwww^^^^Tiy  able  to  Inenr 
ttte  expense  of  Ua  cara;  ud,  farmer,  Oat 
■aid  p«tltkn  ahall  cnrtafai  the  written  agrefr 
meat  of  mtU  ttnmfearff  t»  take  such  treat- 
mentr  ^loA  obey  the  nilea  of  ttfs  taslftatlon  to 
which  be  may  be  mat  Ihe  aaeond  secttoo 
pro^dat  that  fh»  eourl  ahan  be  satfsM  at 
the  mm  of  the  teeta  Mated  ta  the  pettthm 
before  sending  the  dronkard  to  an  taaOto- 
tlon,  aod  that  the  ^uurge  fbr  Uw  treatment 
flhaa  hk  BO  ccae  eaweed  I3w  asm  of  fSM^  and 
ft  then  forthea  pfovldea  that  the  eotirt  shaU 
thereupon  order  the  eacpense  of  aaeh  treat- 
ment to  be  pidd  oat  of  Aa  tnaaaiy  of  the 
county  or  tte  etty  of  Buttfamai  aa  the  eaae 
may  be^  1ft  the  MflB*  lUuiBer  a*  Otter  dftlms 
fortfaeadrnlatotratfoBofJuatteeiaiepaM.  Tbe 
third  aeeltoB  haa  no  Sheet  huaftag  on  ttta 
subject  IB  oontroTway  herAi  The  tomVk  aee> 
tlon  pveridea  ti«t  the  oiBeefa  of  Oie  taatl- 
tuthm  to  which  a  drunkard  la  aent  shall  he- 
cone  awora  ofllveMt  wtthaat  cniyMmBatlont 
of  the  court  aendliig  tte  dnntkard  Ibr  treat* 
ment.  The  fifth  section  Mbiea  a  dnnkatd 
to  ha  "any  lMwa«i  who  haa  aeqahred  the  hab- 
it of  aMng  aphltuuiiai  nait  oa  ABtiaented  tki- 
uora,  eaoibia  or  olliea  oarooHca  to  atadi  a  de* 
gree  aa  to  doiMrtve  him  »  her  of  fanonaMe 
seif^eofitML"  TMe  statemeat  gtraa  aabBtaS' 
tial^  an  Oe  atateilal  fhets  Hceasaiy  tor  the 
pniKWM    thia  «»trovwaf . 

tt  to  contended  that  the  act  to  to  eonSet 
with  tiie  eouatftntloik  of  tiMa  iMat^  tor  that 
tbe  legtatotne  haa  no  poww  to  eanqptf  the 
fitf  tit  Baltimore^  wtthotA  Ito  ooaaaBit  to  tax 
fto  4d0Bna  tor  the  tieamwt  of  tokhllttal 
drofflHiida  at  aa  footototo  aaytoni.  9f  the 
ymmam  er  aeetMn  4T,  art  Mt  of  the  Oode, 
whsoeffar.  by  patMoB  wid«r  eath,  any  p«r- 
aea  ahall  he  anogefl  to  ho  a  #raBkazd.  taeap 
paUe  of  taktag  care  of  htoariW  or  herself, 
•er  lito  or  her  pn^wty,  ai^  dhntatt  aoart  of 
ihla  Btato,  and  ah»  tha  dicntt  court  of  Mai- 
tlnore  city,  shall  ham  the  power,  to  Ha  dhh 
oreHoa,  on  mA  preliminary  eixaBdnattoa  m 
inquiry  aa  tt  aay  think  viiapm  ui  naka  ex 
part^  to  Issue  a  warrant  to  the  tfierfff  ^ 
tte  coontr  or  <My  to  azreat  and  hflag  fin  per- 
son wo  (diaried  beftoe  sudt  oourt  Then  tol- 
lows  tbe  BomnKHCia  of  a  Jnry  Itt  Ute  manner 
with  the  estahnahed  praoHoe  to  caaea  or  inoa- 
ttc  pai^era,  imder  ariSctoBB  of  Code.  Umtor 
ettbw  artlele  et  the  Code,  the  i^eeeeoing  |s 
MtlNatetaBdHrnqneattoea  tohepaased  i4»oa 
are  andmittted  to  tbe  Ibidtog  of  a  jaiy,  to* 
atead  of  the  eoart  Hwae  two  ptoetolww  at 
the  Code  hare  been  in  feroe  to  this  state 
many  jnara,  and  have  heal,  ewpactoliy 

with  roiqwct  to  Itoumc  paiQMM.  of  wenaeeer 
Bhwt  awrtoa.  The  law  now  ander  eoaaMtar^ 
atlm,  to  ao  flu  aa  It  reiatea  to  tte  Uboiy  ttf 
the  dnmkard,  deea  not  raanlia  tlM  tofewen- 
tlon  of  a  jUirf,  tee  the  faaaon  ^t  he  rohm- 
tarUy  and  In  adnuiee  agraea  to  wittfag  that 
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tbe  conrt  may  send  him  to  any  Institntion 
in  the  state  for  tbe  medical  treatment  of 
drnnkmneBS.  We  are  rery  clear  that  the  law 
does  not  in  the  remotest  possible  sense  ciur- 
tall  any  right  of  the  drunkard.  Do  the  pro- 
visions of  the  laxv  requiring  the  city  to  pay 
for  the  medical  treatment  of  the  dmnkard 
Improperly  or  injuriously  affect  any  right  of 
the  city  of  Baltimore,  any  more  than  the  tax 
which  is  imposed  for  the  maintenance  of 
courts,  drll  and  criminal,  is  found  to  be,  as 
all  other  taxes  are,  an  exaction  for  the  ben- 
efit of  the  public  good?  We  fall  to  recognize 
the  force  of  this  objection,  especially  in  Its 
application  to  the  lonatic  paupers  of  the  state. 
The  principle  Invoked  has  Just  the  same 
force  in  Its  application  to  the  condition  of  on 
habitual  drunkard  as  to  a  lunatic  pauper. 
The  law  Is  general  In  its  application,  and  is 
Intended  alike  for  city  and  county.  The 
ninth  section  of  article  11  of  the  conatltntiw 
declares  that  it  "shall  not  be  so  construed, 
or  taken  as  to  make  the  political  corporation 
of  Baltimore.  Independent  of  or  free  from 
the  control  which  the  general  assembly  of 
Maryland  has  over  all  such  corporations  In 
the  state."  This  court.  In  Regents'  Case,  9 
Gill  &  J.  397.  says:  "A  public  corporation 
Is  one  that  is  created  ft>r  political  purposes, 
with  political  powers,  to  be  exwdsed  for 
purposes  connected  with  the  public  good  In 
the  administration  of  civil  goremment,— 
an  instrument  of  the  goTermnent,  subject  to 
the  contrx^  of  tbe  legislature,  and  its  mem- 
bers officers  of  the  goTonment  for  the  ad- 
mlnlstnitlon  or  discharge  of  public  duties,  as 
in  cases  of  cities,  towns."  etc.  And.  again, 
in  the  same  case  (fc^.  401),  it  says:  "Public 
c<np(«atIons  are  to  be  governed  according 
to  the  laws  of  the  land,  and  the  goremment 
has  the  B(de  right,  as  trustee  of  the  puUlc 
Interest,  to  hupect,  regulate,  control,  and 
direct  the  corporation,  Its  funds  and  fran- 
chises." While  it  is  not  claimed  that  tiie 
legislature  has  absolute  and  unlimited  con* 
trol  over  the  appellant,  there  can  be  no 
doubt  as  to  the  power  of  the  legislature  to 
require  tbe  payment  1^  the  city  of  a  sum 
requisite  to  defray  the  expeaa^  of  mainte- 
nance and  medical  treatment  of  habitual 
drunkards  residing  within  the  corporate  lim- 
its, and  committed  under  the  provisions  of 
the  law  now  under  consideration.  If  the 
legislature  has  authority— which  we  do  not 
question—to  treat  habltnal  drunkards  as  a 
class  of  citizens  who  are  entitled  to  Ik  re- 
strained or  medically  cared  for  by  placing 
them  In  Institutions  for  treatment,  it  would 
naturally  follow  that,  In  so  far  as  the  law 
applies  to  the  citizens  of  Baltimore,  the  ex- 
peoae  of  tbe  treatment  of  its  habltnal  drunk- 
ards  ought  reasonably  to  be  borne  by  it  It 
waa  held,  as  already  stated,  in  Regents' 
Oase,  supra,  that  the  government  "has  the 
sole  right,  as  trustee  of  the  public  Interest, 
to  inspect,  regulate,  control,  and  direct  the 
corporation,  its  funds  and  franchises."  It  is 
one  of  tbe  gravest  conditions  of  the  oentnry 


in  which  we  live,  and  of  which  leglsb 
have  been  compelled  to  make  obaerra 
that  the  victims  of  the  excessive  use  o 
coholic  stimulants,  narcotics,  etc.  1 
grown  to  be  legion,  not  of  healthy,  ro 
manhood,  but  of  broken,  debauched,  anc 
creplt  men.  against  whom  and  for  wbon 
a  class,  public  sentiment  has  a  right  tc 
peal  to  the  legislature  for  protection.  1 
Bacon  has  said  "that  all  the  crimes  on  e 
do  not  destroy  so  many  of  the  human  i 
nor  alienate  so  much  property,  as  dmn 
ness."  Mr.  Justice  Harian,  delivering 
opinion  of  conrt  In  Mu^r  v.  State,  123  1 
623,  8  Sup.  Ct  273.  says:  "There  Is  no 
tlflcatlon  for  holding  that  the  state,  u 
the  guise  merely  of  police  regulations,  1b 
aiming  to  deprive  the  citizen  of  his  co 
tutlonal  rights;  for  we  cannot  shut  ou 
view  tbe  tect,  within  the  knowledge  of 
that  the  public  health,  the  public  morals, 
the  public  safety  may  be  endangered  by 
use  of  Intoxicating  drinks;  nor  the  lact 
tablished  by  statistics  accessible  to  e 
one,  that  the  Idleness,  disorder,  pauper 
and  crime  eclstlog  in  the  rountry  are 
some  degree  at  least,  traceable  to  this  e 
Mr.  TIedeman.  In  his  work  on  the  Llmltat 
of  Police  Power,  says:  'Tt  is  the  polic 
some  states,  notably  New  Tork.  to  estal 
asylums  for  the  Inebriates,  where  habi 
drunkards  are  received  and  subjected  ' 
course  of  medical  treatment  which  is  ct 
lated  to  effect  a  cure  of  tbe  disease  of  dz 
Ing,  as  it  is  claimed  to  be.  A  large  pai 
human  suffering  Is  the  almost  direct  n 
of  drunkenness,  and  It  Is  certainly  to 
Interest  of  society  to  reduce  thla  evil  u  n 
as  possible.  The  astabllshmoit  and  m 
tenance  of  Inebriate  asylums  can  there 
be  lawfully,  nndoiaken  by  the  state." 
think  the  legislature  was  possessed  of  ax 
power  to  deal  with  the  subject-matter  of 
law;  and  that  In  what  they  did  they  li 
respect  violated  any  provision  of  the  coi 
tution  of  the  state  or  of  the  United  State) 

There  Is  nothing  in  tbe  contentlcm  that 
title  to  the  act  violates  section  28,  art.  I 
the  constltutlcm,  which  provides  that  e^ 
law  enacted  by  the  general  assemUy  i 
embrace  but  one  subject,  which  shall  be 
scribed  in  Its  title.  The  tlUe  provides 
the  treatment  and  cure  of  habitual  dn 
ards,  and  It  Is  claimed  that  this  cont 
more  than  one  subject,  and  that  in  the  pi 
sions  of  the  act  nothing  is  said  about  'Hm 
bat  reference  alone  is  made  to  the  "ti 
ment,"  of  habitual  drunkards.  But  we  tl 
the  legislature  must  have  been  influei 
by  the  conviction  that  the  cure  woulc 
some  instances,  at  least,  follow  the  treatn 
and  that  cure  and  treatmoit  constitute 
one  subject  We  entertain  the  same  vlev 

In  respect  to  the  writ  of  mandamus, 
think  It  properly  Issued,  as  the  remedy  ap 
priate  under  the  circumstances.  It  foil 
that  the  order  must  be  affirmed.  Order 
flrmedf  with  costs. 
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MFELTER  t.  MAYOR.  ETC.,  OF  BAL- 
TIMORE. 

t  of  Appml*  of  Maryland.   Feb.  28,  1895.) 

[JLl.  Jones  — AOTIOIf  IGAlIflT  CiTT— SeLIO- 
Or  COCHTHODSS  SiTK— DeLAT  IN  CONDKMK- 

0  Laxd— Damaob  to  Propertt  Owner 

.  The  conrt  will  not  take  Jadidal  notice  of 
titentfl  of  cit7  ordinnnces. 
,  Defendant  citr  passed  certain  ordinaoces 
ling  an  appropriation  for  a  courtbooK,  des- 
as  a  site,  which  included  plaintiff's  proper- 
d  appointing  a  committee  to  pnrchase  the 
■tj,  and  empowering  the  committee,  if  it 

1  fail  to  agree  with  the  owners  of  anf  por- 
f  the  property  required,  to  begin  condem- 

proceedings.  Beld,  that  the  passage  of 
Drainances  without  any  execution  of  them, 
'  as  plaintiff  was  concerned,  gave  him  do 
of  action  for  delay  or  failure  on  the  part 
endant  to  completing  the  purchase  or  coq- 
ition  of  plaintiffs  property. 

>eal  from  Baltimore  city  court 
ion  by  John  J.  Shanfelter,  trading  as 
flfy  and  Co.,  against  the  mayor  and  city 
il  of  Baltimore,  for  damages  for  delay 
Qpletlng  purchase  and  condemnation  of 
cty  of  plaintiff  designated  by  ordinance 

condemned  for  the  erection  of  a  new 
loose.  From  a  judgment  for  defendant, 
Iff  appeals.  Affirmed, 
ued   before   ROBINSON.  O.   J.,  and 
LN,    McSHERRY,    FOWLER,  BRI8- 

PAGE,  ROBERTS,  and  BOYD,  JJ. 

L  Plnkuey  Whyte  and  Jos.  Whyte,  Cor 
lant  Wm.  S.  Bryan,  Jr.,  for  appellee. 

ID,  J.  This  api>ea]  is  from  a  Judgment 
i  Baltimore  city  court  sustaining  a  de- 
!r  of  the  appellee,  the  defendant  below, 
■  declaration.  The  appellant,  who  was 
aintlff  bdow,  alleges  that  he  is  the  les- 
'or  a  long  term  of  years"  of  a  proper^ 
Q  as  the  "Imperial  Hotel,"  on  the  square 
led  by  Calvert,  St  Paiil,  Fayette,  and 
gton  streets,  in  the  city  of  Baltimore, 
1  square  had  been  selected  by  the  city 
rltlea,  under  certain  ordinances  passed 
rsuance  of  an  act  of  the  general  assem- 
C  Maryland,  for  the  erection  of  a  new 
louse,  and  that,  although  all  interests, 
t  the  plaintiff's.  In  said  square,  had 
obtained  for  the  purposes  mentioned 
t  act  of  assembly  and  In  the  ordinance, 
building  committee  of  the  new  court- 
"  neglected,  delayed,  and  failed  to  com- 
the  purchase  or  condemnation  of  his  In- 
In  said  property  from  the  1st  day  of 
1893,  to  the  time  of  the  Institution  of 
lit  although  repeatedly  requested  and 
Ml  so  to  do.  He  avers  that  he  has  been 
y  damaged.  Injured,  obstructed,  and 
Ilced  In  his  business  as  hotel  keeper, 
Lson  of  the  delay,  In  the  use  and  enjoy- 
of  his  property.  The  claim  Intended  to 
esented  by  the  declaration  is  the  right 
over  damages  for  what  Is  alleged  to  be 
reasonable  delay  In  acquiring  plaintiff's 
rty  after  the  passage  of  the  ordinances 
Lng  as  a  alt«^  for  the  new  conrtnouse 
uare  which  includes  the  said  hotel  prop- 


erty, notwithstanding  the  requests  and  warn- 
ings of  the  plaintiff.  It  is  contcnclpd.  bow- 
ever,  on  the  part  of  the  city  that  the  declani- 
tlon  is  technically  defective  in  not  seniny  out 
at  least  the  legal  import  of  the  ordmautjes 
upon  which  appellant  bases  his  right  to  re- 
cover. They  are  only  referred  to  by  nuinbor 
and  dates,  and  not  even  the  substauce  of 
them  is  given.  The  court  cannot  take  ju- 
dicial notice  of  their  contents,  and  hence  It 
is  not  informed  by  the  declaration  ^bat  du- 
ties are  Imposed  or  powers  conferred  by 
them.  Without  the  provisions  of  the  or- 
dinances on  which  the  plaiutifF  relies  bein^' 
before  the  court.  It  is  impossible  for  it  to  de- 
termine whether  they  Impose  such  duties  on 
the  defendant,  or  render  it  liable  for  failure 
to  perform  them.  We  do  not  think,  there- 
fore, that  the  references  to  said  ordinances 
are  sufficient  to  comply  with  the  -nell-estab- 
Ushed  rules  of  pleading  adopted  in  this  state. 
But  fta  we  would  have  the  power  to  remand 
the  case  so  that  the  declaration  could  be 
amended  to  meet  our  view  as  to  mere  matter 
of  form,  which  we  need  not  state  more  fully, 
we  will  determine  the  main  question  Intend- 
ed to  be  presented,  as  It  has  been  fully  ar- 
gued, and  the  ordinances  have  been,  for  the 
purpose  of  the  argument  treated  as  If  be- 
fore OB.  The  appellee,  having  been  author- 
ized by  an  act  of  assembly,  pas.sed  Ordinance 
No.  100,  approved  October  7,  1802.  by  which 
the  commission's  of  finance  were  author- 
ized and  directed  to  Issue  bonds  of  the  city  to 
the  amount  of  $6,000,000  from  time  to  time, 
as  the  same  might  be  required,  for  the  pur- 
poses therein  mentioned.  $1,750,000,  or  so 
much  thereof  as  might  be  required,  of  the 
proceeds  of  the  sales  of  said  bonds,  were  di- 
rected to  be  used  for  the  purchase  of  ground, 
erecting  thereon  and  properly  fm-nlBhlng  a 
new  courthouse  and  record  office.  By  Or- 
dinance No.  81.  approved  April  20,  1U03,  the 
square  above  mentioned  was  selected  as  the 
site,  and  the  mayor,  comptroller,  and  register 
were  directed  to  acquire  title  to  a  portion  of 
the  property  Included  within  the  bounds  of 
the  square,  on  which  John  F.  Carter  held  an 
option  for  the  sum  of  $132,500  to  be  paid  out 
of  the  $1,750,000.  Ordinance  No.  83,  apijrnv- 
ed  AprU  20,  1893,  authorized  the  building 
committee  of  the  new  coorthouse  (to  be  there- 
after appointed),  in  case  It  could  not  agree 
with  the  ownH-or  ownersof  any  lot  or  portion 
of  this  square, or  any  interest  therein. or  if  the 
owners  were  under  age,  etc.,  to  condemn  the 
same,  and  then  minutely  prescribed  the 
course  of  proceeding  in  the  event  of  con- 
demnation. The  second  section  of  that  or- 
dinance limited  the  total  aitiount  to  be  ex- 
pended by  the  building  committee  to  $1,017,- 
500, to  bepaidoutof  thesumappropriated  for 
the  new  courthouse,  and  directed  tbo  cummis- 
slonera  of  finance  to  sell  from  time  to  time, 
as  the  same  were  needed,  as  many  of  said 
bonds  as  should  be  required  to  supply  the 
said  sum.  Ordinance  No.  lOS.  approved  May 
1,  1803,  named  the  building  committee  of  the 
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new  courthouse,  and  authorized  them  to  ad- 
vertise Id  Baltimore  and  other  cities,  Invit- 
ing the  snbmlflslon  of  drawings,  plans,  and 
specifications.  Ordinance  No.  187,  approved 
May  25,  1893,  further  defined  the  duties  and 
powers  of  the  building  committee.  It  author- 
ized them  to  employ  a  competent  architect, 
gave  them  power  to  provide  for  the  erection 
of  the  new  courthouse  upon  the  site  already 
selected,  when  it  shall  have  been  acquired, 
and  to  do  all  acts  and  make  all  contracts  es* 
sentlal  In  their  Judgment  to  the  best  and 
most  successful  accomplishment  and  carry- 
ing out  of  the  design  of  building  the  new 
courthouse,  provided  that  the  full  amount  ex- 
pended for  all  purposes  should  not  exceed 
$1,017,500,  which  sum.  It  will  be  observed, 
Is  the  difference  between  the  total  amount 
appropriated  and  the  amount  paid  for  the 
property  held  under  the  John  F.  Carter  op- 
tion. The  above  are  all  the  ordinances  refer- 
red to  In  the  declai-atlon  and  cited  In  ai^- 
ment,  and  hence  we  need  not  refer  to  any 
others.  It  Is  apparent  from  an  examination 
of  them  that  it  was  contemplated  to  erect  a 
large  and  expulsive  building.  Considerable 
time  was  necessarily  required  to  perfect  the 
plans  tor  the  building,  and  the  only  money 
at  the  command  of  the  building  committee 
must  be  raised  by  the  commissioners  of 
finance  from  sales  of  the  bonds  authorized 
for  the  purpose.  The  members  of  the  com- 
mittee were  only  named  In  the  ordinance  ap- 
proved the  1st  day  of  May,  1893.  The  delay 
complained  of  by  the  plaintiff  was  from  that 
date  until  a  day  not  later  than  the  7th  day  of 
April.  1^4,  at  which  time  the  declaration 
was  filed,  although  the  record  does  not  dis- 
cl(»e  whether  the  suit  was  instituted  then  or 
prior  to  that  time.  If  the  passage  of  the  or- 
dinance selecting  the  site  appointing  the  com- 
mittee, etc.,  gave  the  plaintiff  a  cause  of  ac- 
tion, aa  contended  by  him,  unless  executed 
without  any  unreasonable  delay.  It  would 
seem  to  be  a  rather  severe  construction  of 
what  Is  to  be  deemed  unreasonable  to  require 
the  committee,  at  the  peril  of  rendering  the 
city  liable  for  damages,  to  acquire  all  the 
property  necessary,  and  perform  all  the  oth- 
er labor  Incident,  to  the  early  part  of  their 
work  within  11  months  from  their  appoint- 
ment But  we  cannot  assent  to  the  doctrine 
sought  to  be  estaldlshed  by  the  plaintiff,  that 
the  mere  passage  of  these  ordinances,  with- 
out any  execution  of  them,  so  for  a^  the 
plaintiff  is  concerned,  gives  him  a  right  of 
action.  It  may  be  true  that  the  selection,  as 
a  site  for  the  new  courthouse,  of  the  square 
which  includes  the  property  in  which  the 
plaintiff  has  an  Interest,  may  make  bin  ten- 
ure uncertain,  and  may  possibly  affect  his 
business  to  some  extent,  but,  if  that  be  con- 
ceded, we  do  not  think  it  follows  that  under 
the  circumstances  of  this  case  the  city  Is 
liable  to  him  merely  because  It  has  not  pro- 
ceeded to  acquire  his  Interest  The  deter- 
mination on  the  part  of  the  city  authorities 
to  adopt  that  particular  site  la  not  a  taking 


of  the  plaintiff's  property,  nor  Is  It 
declaration  of  their  intention  to  take 
invltum,  as  long  as  he  holds  It  The  i 
lag  committee  has  no  authority,  under 
ordinances,  to  condemn  It  without  first 
ing  a  proper  effort  to  agree  with  him.  II 
be  that  his  term  will  expire  before  the 
ei'ty  Is  needed,  or  negotiations  for  a 
chase,  if  fairly  conducted  on  both  aides, 
result  in  an  agreement,  and  save  the  ne 
ty  of  condeumatloD.  However  this  ma 
passing  the  ordinances  cited  cannot  pi 
ly  be  deemed  a  beginning  of  condemn 
proceedings,  and  no  such  proceedings  a 
instituted  until  some  attempt  to  agr 
made.  That  is  a  condition  precedent  t 
exercise  of  the  right  of  eminent  doma! 
the  building  committee,  as  Ordinance  ^ 
only  gives  them  the  power  to  conden 
case  they  cannot  agree  with  the  owner 
cepting  those  laboring  under  some  disal 
nonresidents,  and  unknown  heirs.  We 
it  clear,  th^fore,  that  it  cannot  proper 
said  that  these  ordinances  were  the 
mencement  of  condemnation  proceeding: 
they  only  vest  the  pow^  to  condemn  t 
building  committee,  and  prescribe  their 
of  procedure.  As  well  might  it  be  said 
a  charter  of  a  railroad  company  anthoi 
it  to  construct  a  road  between  two  i 
points,  and  resting  it  with  the  power  ol 
nent  domain,  is  to  be  treated  aa  a  comm 
ment  of  such  proceedings  because  It  ai 
Izee  the  company  to  adopt  them. 

It  is  claimed,  however,  on  the  part  o 
appellant  that  the  case  of  Mayor,  eti 
Baltimore  v.  Black,  66  Md.  whlcl 
been  previously  In  this  court  as  report' 
50  Md.  235,  established  the  doctrine 
tended  for  by  him.  It  may  be  true  tha 
language  of  the  learned  Judge  who  de 
cd  the  opinion  of  the  court  both  In  50 
235,  and  50  Md.  333,  may  give  some  gi 
for  that  contention  If  the  facts  of  the 
be  not  borne  In  mind.  But  the  stateme 
facts  In  the  opinion  reported  in  00  Md.  s 
that  an  ordinance  had  been  passed  ot 
10th  day  of  June,  1871,  to  condemn 
open  Pressman  sti^t  from  Gllmor  to. 
roe  street,  and  on  the  12tb  day  of  the 
month  the  commiBsloners  for  opening  st 
gave  notice  as  required  by  the  City 
(1869)  of  their  intention  to  meet  on  July 
and  proceed  to  execute  the  ordinance. 
Blacks  owned  land  lying  between  Gilmoi 
Monroe  streets,  which  would  be  divide 
Pressman  street,  and  claimed  compens 
for  the  whole  of  two  lots  of  ground,  a 
of  which  was  required  for  the  bed  oi 
street  They  then  surrendered  the  tw< 
to  the  city,  and  the  street  commlasl< 
sold  the  parts  thereof  not  Included  k 
bed  of  the  proposed  street,  under  the  t 
slons  of  the  City  Code.  No  further  a 
was  taken  In  the  premises  until  the  20tlj 
of  May,  1875,  when  the  ordinance  of 
10,  1871,  was  repeated,  and  the  prc^ioaef! 
provement  abandoned.   It  was  very  pro; 
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□dor  those  circumstances,  that  an  ac- 
OQld  He  for  damages  caused  by  tbe 
inable  and  nnauthorlMd  delay,  pro- 
lome  steps  had  been  taken  to  put  tbe 
default,  such  as  remonirtrancea,  com- 
or  applications  by  the  owners  to  the 
itborltles  to  proceed  with  the  work 
i&l  tbe  ordinance.  In  point  of  fact 
iceediQ^  had  not  only  been  commen- 
t  nothing  remained  to  be  done  but  to 
i  damages  or  abandon  the  work.  Al- 
It  is  held  that  the  city  can  abandon 
iiproTementa,  even  after  the  aasess- 
r  damaffes,  yet,  if  an  owner  of  proper- 
been  injured  by  an  unanthorieed  de- 
d  tbe  city  has  been  made  aware  that 
Dt  satisfied  to  let  his  title  to  the  prop- 
main  In  that  unsettled  conditlou,  he 
without  remedy.  So,  although  It  Is 
that  opinion  that  when  an  ordinance 
idemnlng  and  opening  a  street  has 
Lssed,  and  remains  unexecuted,  or  but 
y  carried  into  effect,  the  property 
cannot  maintain  an  action  for  sucb 
negligence  on  the  part  of  the  dty  un- 
has  done  something  to  pnt  It  In  de- 
t  Is  apparent  that  it  was  not  Intended 
that,  if  he  did  take  such  action,  and 
linance  remained  wliolly  unexecuted 
be  particular  property  in  controversy, 
jsarily  followed  that  an  action  would 
lit  the  ordinances  now  being  consid- 
ffer  materially  from  the  one  before 
irt  in  the  Black  Case.  In  the  latter 
r  provided  that  before  tbe  mayor  and 
undl  should  pass  any  ordinance  for 
ulng  of  a  street  they  sboald  give  60 
otlce  of  the  application  for  the  pass- 
such  ordinance  In  two  dally  newspa- 
abllsbed  In  the  city  of  Baltimore, 
ffhen  the  ordtnAoce  was  passed,  the 
ommlasioners  (who  were  anDually  ap- 
,  as  other  city  ofBeere)  were  required 
30  days'  notice  of  the  object  of  the 
ice  under  which  they  proposed  to  act, 
the  day,  hour,  and  place  of  tbe  first 
r  to  execute  the  liame.  Tbe  commls- 
were  then  required  to  meet  at  the 
id  place  named,  and  proceed  to  award 
s.  assess  benefits,  etc.  They  were 
ted  with  the  power  to  negotiate  with 
□ers,  and,  in  case  of  failure  to  agree, 
}  proceed  to  condemn,  but  they  at 
ced  tbe  damages,  subject,  of  course, 
Lin  rights  of  appeal,  etc.  In  this  case 
tiding  committee  had  not  even  been 
;ed  when  the  site  was  determined  up- 
l,  as  already  stated,  their  duty  reia- 
ttae  acquisition  of  the  property  was 
■base  it.  If  they  could,  at  such  price 
r  deemed  Just,  and  the' appropriation 
permit  of,  and.  In  the  event  of  a  fail- 
reacl)  an  agreement,  they  could  then 
1  to  condemn.  They  are  vested  with 
iiscretlon,  which  the  nature  of  their 
required.  We  have  thus  devoted  con- 
ile  apace  to  tbe  consideration  of 
I  Case,  as  the  counsel  for  the  appel- 


lant eflriu'stly  and  forcibly  conteuded  that 
it  sufltalut'd  the  position  taken  by  him.  But 
if  we  gave  the  fullest  aud  broadest  meaning 
to  the  laiiRUnge  thet-e  used,  without  applying 
and  limiting  it  to  the  facts  of  tlmt  cose, 
which  we  must  do.  we  would  still  be  met 
with  the  marked  difference  between  an  ordi- 
nance for  opening  a  street  under  the  provi- 
sions of  the  city  code  of  1869  and  the  ordl- 
uances  now  before  us,  as  above  indicated. 
Without  prolonging  this  opinion  by  discussing 
GraCTs  Case,  10  Md.  544,  and  Norrls'  Case, 
44  Md,  0(1",  we  need  only  say  tlmt  the  prop- 
erty involved  in  tliem  had  been  actually  con- 
demned, and  they  do  not  In  any  wise  con- 
filct  ♦Ith  the  views  herein  expressed  by  us. 
On  tbe  contrary,  they  and  Mnsgrave's  Case, 
48  Md.  272,  sustain  the  conclusion  reached 
by  ns.  In  Leisse  v.  Railroad  Co..  2  Mo.  App. 
110,  BO  much  relied  on  by  the  appellant,  tbe 
company  had  Qled  its  petition,  and  had  com- 
menced condemnation  proceedings.  The 
facts  of  the  hypothetical  case  therein  stated 
by  tbe  learned  judge  who  delivered  that  very 
able  opinion,  which  is  quoted  in  the  brief 
of  the  uppeliant.  would  amount  to  bad  faith 
on  the  part  of  the  condemning  company. 
We  do  not  mean  to  say  that  an  owner  of 
property  cannot,  umler  any  circumstances, 
liave  relief,  unless  the  company  or  muuici- 
pallty  has  actually  commenced  condemnation 
proceedings.  It  may  be  possible  that  a  case 
might  occur  which  would  show  such  a  delib- 
erate effort  and  determination  to  deproclnte 
the  value  of  property  for  the  purpose  of 
subseqneiilly  acrjuiring  it  by  condemnation  at 
a  reduced  and  insufficient  price  as  to  render 
tbe  compiiiiy  or  municipality  liable  on  the 
ground  of  fraud.  If  such  case  is  ever  pre- 
sented. It  will  be  time  enough  to  determiue 
how  far  rollaf  can  be  given;  but  in  this 
case  It  Is  not  alleged  or  intimated  that  the 
members  of  the  building  committee  were  not 
acting  In  perfectly  good  faith.  We  have 
found  no  authority  which  sustains  the  right 
of  the  property  owner  to  recover  damages 
under  such  circumstances  as  those  before  us. 
The  appellant  has  not  been  disturbed  in  his 
possession,  and,  If  the  prospective  use  of 
the  property  for  a  new  courthouse  has  af- 
fected him  Injuriously,  it  Is  only  of  that 
character  of  loss  that  any  one  having  an  in- 
terest In  propertj'  may  sustain  by  reason  of 
the  provisions  of  law  which  require  all  per- 
sons to  hold  their  property  subject  to  be  tak- 
en for  public  purposes,  or  by  those  authorized 
to  exercise  the  right  of  eminent  domain  fur 
what  are  deemed  to  be  at  least  quasi  public 
purposes,  upon  tbe  payment  or  tender  of  Just 
compensation.  If  no  ordinance  selecting  a 
site  had  been  passed,  but  the  defendant  had 
simply  been  authorized  to  erect  a  new  court- 
house, and  the  city  authorities  and  the  pre- 
vailing sentiment  of  the  community  favored 
the  use  of  this  square  for  the  purpose  by 
reason  of  Its  central  locality,  and  the  fact 
that  the  city  already  owned  a  considera- 
ble part  of  it,  the  piaintitT  might  suffer  tbe^ 
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same  diaracter  of  Iobs  he  now  complains  of, 
yet  It  would  hardly,  be  contended  that  the 
city  would  in  each  case  be  Uable  to  him, 
however  much  he  may  have  urged  and  In- 
Blflted  upon  the  autluultles  taking  definite 
and  final  action.  It  would  be  In  that  as  It  is 
In  this  cas^  damnum  absque  Injuria.  It  fol- 
lows from  what  we  bfive  said  that  the  judg- 
ment must  be  affirmed.  Judgment  aflSrmed, 
with  coats  to  the  appellee. 


WEST  BOUNDARY  REAL-ESTATB  CO. 
OF  BALTIMORE  OITY  t. 

BAYLESS  et  al.  • 
(Court  of  Appeals  of  Maryland.  Feb.  28, 188&) 
Sals  or  Lahii — Msaoait  bt  Disd. 
He  proTistoQS  of  a  contract  fw  the  sole 
of  land  are,  as  a  general  rale,  merged  in  the  deed 
subsequently  made  in  full  execution  of  the  con- 
tract of  sale. 

Appeal  from  circuit  court  of  Baltimore  city. 

Bill  by  the  West  Boundary  Real-Bstiite 
Company  of  Baltimore  city  against  William 
H.  Bayleas  and  another.  From  a  decree  f<x 
defendants,  plalntlft  appeals.  Affirmed. 

Argued  before  BOBINSON,  C.  J.,  and 
PAGE.  ROBERTS,  BOYD,  McSHBBKY,  and 
FOWLER,  JJ. 

Wm.  H.  Buckler,  for  appellant  E.  G.  Baet- 
^er  and  W.  H.  Bayless,  for  appellees. 

FOWLBR,  J.  We  announced  at  the  con- 
clusion of  the  opening  argument  of  the  ftp- 
pellant'a  counsel  in  this  case  that  It  was  our 
opinion  that  the  order  sustaining  the  demur- 
rer to  the  plaintiff's  bill  abould  be  affirmed, 
and  some  of  the  grounds  on  which  that  opin- 
ion was  based  were  then  briefly  expressed  by 
the  Chief  Justice.  Counsel  for  appellant  at 
once  filed  a  motion  for  reargument,  which 
Is  based  upon  the  case  of  Busey  t.  McOurl^, 
01  Md.  436,  which  was  not  cited  either  in 
the  briefs  or  oral  argument;  and  he  con- 
tends that  by  the  decision  in  the  case  cited  it 
has  been,  In  effect,  adjudicated:  First,  that 
a  contract  to  erect  a  dwelling  of  a  given  cost 
is  sufficiently  definite  to  support  a  bill  for 
specific  performance;  second,  that,  If  the  de- 
fendant had  parted  with  the  title  to  the  land 
upon  which  the  dwelling  Is  to  be  erected,  the 
court  will  grant  compensation  to  the  plain- 
tiff In  lieu  of  specific  performance.  A  care- 
ful examination  of  that  case  will  show,  how- 
ever, that  It  does  not  support  the  contention 
of  the  appellant.  The  contract  sought  to  be 
specifically  enforced  in  the  case  now  before 
ua  Is  to  erect  on  a  obtain  lot  a  dwelling 
house  costing  not  less  than  $4,000.  In  the 
case  relied  on,  the  bill  was  filed  to  enforce 
a  stlpulatl(»i  In  an  antenuptial  contract  by 
which  James  McCurley,  the  testator  of  the 
appellants  in  that  case,  agreed  that  his  wife, 
If  she  should  survive  him,  should  receive  at 
bis  death  from  his  estate  "one  dwelling 
house,  to  be  vested  In  her  absolutely  In  lieu 
of  dower,"  and  in  consideration  therefor  she 


resigned  her  dower  and  distributive  i 
in  his  estate.  It  appears  that  the  bus 
left  an  estate  valued  at  about  $100,000, 
by  his  will  he  disposed  of  the  whole  < 
and  bequeathed  a  small  leasehold  dw< 
house,  worth  $2,000,  to  his  wife.  In 
charge  of  his  agreement  with  her.  Sib 
nounced  this  bequest,  and  claimed  a  ce 
dwelling  on  West  Baltimore  street,  v 
she  alleged  was  built  fw  her  and  waj 
signed  to  come  to  her  In  the  event  of  hei 
vivlng  her  husband.  This  dw^ling  b 
howev^,  had  been  devised  to  one  of  tbi 
tator's  daughters  by  a  former  wife, 
case  stated  In  the  bill,  therefore,  was  si 
this:  that  the  husband  had  agreed  to  i 
provision  for  a  dwelling  house  t<x  his 
by  will;  that  be  had  built  and  design 
particular  house  on  Baltlmwe  street.  In 
tlm<»-e  city,  for  her;  and  that  he  had  not 
failed  to  devise  to  her  the  house  design 
but  that  the  bequest  he  made  to  her 
simply  illusory,  and  was  made  with  a  sti 
design  of  depriving  h«*  of  what  was  r 
Intended  originally  she  should  have.  It 
shown  by  the  proof  that  the  husband  d 
fact  select  the  particular  house  mentJ 
in  the  bill  as  the  one  intended  toe  his 
and  that  It  was  worth  about  $6,000. 
der  these  circumstances,  the  court 
"There  certainly  ought  to  be  a  remed: 
the  grievance  suffered  by  the  widow  I 
case  stated  in  the  bill  be  clearly  made 
And  notwithstanding  the  fact  that  the  d 
tng  house  she  was  to  have  had  been  <d 
designated,  as  shown  by  the  proof.  It 
held  that  qteclflc  po-formance  of  the 
tract  would  be  attended  with  no  little 
culty,  and  that,  as  there  had  been  no 
clal  objection  taken  to  the  jurlsdictlc 
the  court  to  grant  relief  by  way  of  cox 
satlon,  that  was  perhaps  the  most  Jusi 
equitable  mode  of  administering  relief  i 
the  peculiar  circumstances  of  the  case. 
English  cases  cited  In  Busey  v.  McCi 
supra,  cannot,  we  think,  be  fairly  relli 
to  support  the  contrition  of  the  app< 
In  this  case.  They  and  many  others  do 
support  the  general  proposition,  annoi 
In  61  Md.  446,  "that  a  court  of  equity  hi 
rlsdlctlon,  upon  application  for  q>ecifl( 
formance,  to  decree  the  assignment  of  i 
tlcular  house  or  the  erection  or  purcha 
a  house  to  gratify  the  requirements  of  i 
tract  sought  to  be  specifically  perfori 
The  court,  however,  are  careful  to 
this  general  statement  of  the  rule,  and 
ceed  to  say:  "But  in  all  such  cases  the  i 
ment  must  be  sufficiently  definite  to 
the  court  In  the  direction  to  be  give; 
specific  perfonnance,  or,  at  any  rate,  tl 
may  be  made  certain  and  definite  upon  p 
Inquiry."  And  It  must  be  remembered 
In  the  case  relied  on,  the  court  had  the 
not  only  of  a  house  of  the  value  of  $ 
but  It  had  the  additional  fact  that  the 
house  designated  by  the  husband  hi 
was  a  certain  house  on  Baltimore  stre 
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tre  city.  What  was  ladeflnlte  and  mi- 

In  tbe  contract  was  made  d^nite 
rtaln  by  proper  Inqnlry;  tbat  is  to 

tbe  evidence  In  the  cause.  But,  as 
I  In  band  now  stands,  we  have  notb* 

tbe  general  and  indefinite  language 
contract;  nor  has  it  been  suggested 
ire  is  any  pr<q;ier  InQuirjr  we  could  re- 
to  make  that  contract  so  definite  and 
that  it  may  be  specifically  executed 
nut  of  equity.  Although  in  Bnsey's 
opra,  xeltef  was  granted  by  way  of 
sation,  because  of  the  peculiar  dr- 
xces  of  that  case,  and  also  because 
lal  objectlm  was  taken  to  the  jurls- 
ot  fhe  court  so  to  do,  yet.  at  the 
me,  the  role  was  clearly  laid  down 
i  power  to  grant  compensatory  relief 
:  be  exercised  In  all  cases  for  specific 
lanoe.  "That  power,  as  a  general  rule, 
inly  as  ancillary  or  Incidental  to  the 
JO  grant  other  relief."  Under  Act  of 
lent  21  &  22  Vlct.c.  27,  S  2  (Lord 

Act),  it  is  proTlded  that  In  all  cases 
h  a  court  ot  ohanoery  In  England  has 
cUon  •  •  •  f  or  speelflc  perft>rm- 
shall  be  lawful  for  the  same  conrt. 
lU  think  fit,  to  award  damages  to  tbe 
Ljuied,  either  In  adffltlon  to  or  In  sub- 
1  for  •  •  *  such  specific  perform' 
nd  such  damages  shall  be  assessed  In 
umcr  as  the  court  shall  dhwct"  Our 
mteraCf  is,  as  laid  down  in  Bnsey's 
1  Md.  448,  that  In  cases  ot  specific 
tance  it  is  only  under  special  drcum- 

and  iQKni  peculiar  eqpiltles,— as,  for 
i,  In  cases  ot  fraud,  or  where  tbe 
18  disabled  himself  by  matters  ex  poet 
"om  «  specific  parformanee.  or  where 
I  no  adeqpate  remedy  at  law,— that 
rt  award  pecuniary  conQiensatlfm  In 
Dther  rdief. 

rerence  to  the  earnest  and  able  argu< 
veal  and  written,  submitted  on  the 

the  appellant,  we  have  thus  consid- 
me  of  the  questions  presented,  other 
e  we  we  shall  nitr  ^mceed  to  dls- 
iefiy.  and  which,  in  our  opinion,  is 
re  of  the  whole  matter.  Subsequott 
correspondence  between  the  plataktlff 

■aid  defendant  Baylesa,  which  con- 

the  contract  here  sought  to  be  en- 
a  deed  toe  the  lot  in  question  was 
a  by  the  former  to  the  Utter,  and  tbe 
I  is  whether  the  prerlons  parol  ooup 

or  la  not  merged  In  the  subsequent 
rhe  general  proposition  is  well  setr 
It  parol  erldence  cannot  be  "used 
t  law  or  In  equity  for  the  purpose 
adicttng,  adding  to^  subtracting  firom, 
ng  the  terms  of  a  deed,  or  oontroUlng 
I  operation  and  effect  except  where 
Dpeached  for  fraud,  or  where  it  is 
H>  be  reformed  upon  the  alUsatlon  of 
an^dent,  or  mistake."  Bladen  v. 
JO  Md.  681.  It  to  true  there  is  an- 
iceptlon;  as,  for  Instance,  where  It 
appears  that  it  was  tbe  Intention  the 


deed  was  only  a  part  execution  of  tbe  cm- 
tract  Newbold  Feabody  Halghts  Oo..  70 
Hd.  480^  17  Atl.  872,  Where  it  was  expressly 
stipulated  in  tbe  agreement,  that  tbe  re- 
strictions and  reso-ratioiu  contained  in  the 
contract  should  be  complied  with  and  car- 
ried out  as  if  embodied  in  the  deed.  In 
Bryant  t.  Wilson,  71  Md.  440;  18  Atl.  916, 
the  general  doctrine  is  thus  announced:  "Tbe 
prima  fade  presumption  of  law  arising  from 
the  acceptance  of  a  deed  Is  that  It  Is  an 
execution  of  the  whole  contract;  and  tbe 
rights  and  remedies  of  the  parties  in  rela- 
tion to  such  contract  are  to  be  detmnlned 
by  such  deed,  and  tbe  original  agreement 
becomes  null  and  void."  Tbe  case  of  Unthl- 
cum  T.  Thomas.  60  Md.  674,  cited  by  tbe  ap- 
pellant, has,  we  think,  no  application  hae. 
That  was  an  apiieal  from  a  decree  setting 
aside  a  deed  and  contract  for  exchange  of 
proper^  <m  the  ground  of  fraud. 

Is  the  case  before  us  an  exception  to  the 
general  rule,  and  can  tbe  contract  and  tbe 
deed  stand  together?  It  appears  that  on  the 
16th  Jun^  1803,  the  ivealdent  of  tbe  appel- 
lant wrote  to  tbe  defendant  Bayless  ttiat  he 
had  been  Instructed  by  his  company  "to  ac- 
cept the  proposition  of  Bayless  for  the  sale 
of  the  lot  in  qnestluL"  Then  fcdiowed  a 
atlpulatlon  In  regard  to  the  opening  of  a 
street  and  tbe  putting  of  Improvemoits  near- 
er than  3Xi  feet  from  the  westernmost  or  rear 
boundary  of  tbe  lot,  and  tbe  letter  con- 
tinues: "In  other  nvects  the  lot  Is  sold 
to  you  upon  the  ordinary  terms  and  under 
ordinary  restrictions  which  are  contained  in 
the  printed  deed  of  which  I  inclose  yon  a 
copy.  Tou  are  to  pay  tor  the  propwty  as 
follows:  $1,200  cash.  Ton  ue  to  dellTer  up 
to  the  company  80  shares  of  ite  capital  stock. 
You  agree  to  erect  a  dwelling  upon  tbe  lot 
costing  not  less  than  $6,000,  and  bare  It 
ready  for  occupancy  within  one  year  fhim 
1  July,  1888.**  On  the  nest  day,  Mr.  Bay- 
less relied  aa  follows:  "Your  lett»  of  the 
16  Inst,  received,  and  eontente  noted.  I  no- 
cept  your  proposition  as  to  sale  of  lot.  exc^ 
that  the  dwelling  is  to  cost  not  less  than 
HJOOO,  Instead  of  $6,000."  This  was  the  end 
of  tbe  cwrespondence,  and  it  may  be  doubt- 
ed whether  there  was  ever  a  completed  con- 
tract formed.  But,  assuming  that  It  was  a 
completed  and  valid  contract,  what  was  the 
effect  upon  it  of  the  subsequent  deed,  which 
was  executed  on  the  8d  July,  1803,  by  tbe 
plaintiff  to  the  defendant  Bayless,  conveying 
the  same  lot  described  In  the  contract?  Tbe 
conidderatlon  set  forth  In  the  deed  Is  $6,200, 
and  it  also  provided  that  the  grantee,  his 
heirs  and  assigns,  should  not  within  10  years 
from  tbe  date  of  said  deed  erect  on  eald 
lot  any  dwelling  house  costing  less  than  $3,- 
000,  and  within  the  same  time  he  should 
not  build  any  Improvemcoits  nearer  than  80 
feet  to  the  front  building  line.  It  is  Impos- 
sible, we  think,  looking  at  these  two  Instru- 
ments, to  suppose  they  were  intended  to 
stand   together.   The  consideration  In  the 
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contract  la  91.200  casb,  and  80  sharea  of  tbe 
capttnl  Btock  of  tbe  appellant  corporation; 
while  the  consideration  In  ttie  deed  is  S0.200. 
The  contract  proTldes  that  no  Improrements 
Bhall  within  10  years  be  erected  nearer  than 
30  feet  to  the  rear  huilding  line.  The  deed 
provides  that  none  within  the  same  time 
sliail  be  erected  nearer  than  30  feet  to  the 
front  bnllding  line;  and,  finally,  the  deed 
provides  that  the  grantee,  etc.,  shall  not 
Mthln  10  years  erect  on  said  lot  a  dwelling 
costing  less  than  $3,000;  while  the  agree- 
ment declares  that  be  shall  before  the  1st 
of  July,  ISM,  erect  on  said  lot  a  dwelling 
costing  not  less  than  MfOOO.  It  woald  seem, 
therefore,  that  the  contract,  as  understood 
and  alleged  by  the  appellant,  is  entirely  In- 
coniriBtent  with  the  deed  In  several  Impor- 
tant particulars.  We  find  nothing  which 
clearly  shows  that  the  deed  was  only  a  part 
execution  of  the  contract,  but,  on  the  con- 
trary,  It  appears  very  clear  that  It  was  the 
Intention  of  the  parties,  so  far  as  we  can  as- 
certi^  that  Intention  from  the  alleged  con- 
tract and  the  deed,  that  the  latter  was  to 
take  tbe  place  of  all  antecedent  negotiations; 
and  It  followB  that,  even  If  a  valM  contract 
bad  been  made,  tt  became,  after  the  execu- 
tion of  the  deed,  void  and  of  no  further 
effect  As  was  said  by  tbe  late  Judge  MUler 
In  delivering  the  opinion  of  this  court  In 
Bladm  v.  Wells,  supra:  "If  a  party,  after 
conveying  by  deed,  •  •  •  can  set  np 
an  antecedent  or  accompanying  parol  con- 
tract contradicting  the  deed,  •  •  •  there 
would  be  very  little  room  for  tbe  operation 
of  the  rule,  and  very  little  security  or  safety 
In  such  Instraments  or  In  titles  held  under 
them." 
Decree  affirmed. 


BIBMAN  V.  BALmCOBB  BELT  B.  GO. 

•taL 

(Court  of  Am^eals  of  Maryland.    Hardi  26, 
1805.) 


DBROBIFTIOit  IN  DSBD— BODITDAHT  BT  StRBI 
COMVBTAIICB  TO  CbKTBR  LIKB. 

The  descriptioa  Id  a  deed  was  aa  follows: 
"Beginning  •  •  •  at  tbe  Boutheast  corner  or 
Interst-ction  of  H  and  Q  streets,  and  running 
thence  easterly,  bounding  on  G  street,  25  feet; 
then  southerly,  parallel  with  H  street,  80  feet, 
to  an  alley;  Uien  westerly,  bounding  on  said  al- 
ley, to  H  street,  25  feet;  and  thence  northerly, 
tjounding  on  H.  street,  to  the  place  of  begin- 
ning." Hdd,  that  "the  sontheast  corner"  of  H 
end  G  streets  was  the  point  of  Intersection  Of 
the  east  side  of  H  stren  and  the  lonth  aide  at 
G  street,  and  no  part  of  the  roadbed  of  H  street 
passed  by  the  deed. 

Appeal  from  Baltimore  cll7  court 
Action  by  Joseph  H.  Bleman  against  the 
Baltimore  Belt  Railroad  Company  and  oth- 
ers.  From  a  Judgmmt  for  defendants* 
plalnttff  appeals.  Affirmed. 

Aligned  before  BC^NSON,  a  J.,  and 
BBTAN,  McSHBBRT,  BBISGOB,  PAOD, 
BOBBBTS.  and  FOWLBB,  JJ. 


A.  W.  Machen  and  Geo.  B.  WSUls, 
pellant  John  K.  Cowen,  T.  W.  Biol 
and  Geo.  Blaklstone.  for  appellees. 

FOWLER.  J.  This  Is  an  action  ol 
ment  The  plaintiff  owns  a  lot  on  tbe 
east  comer  of  Howard  and  German  i 
In  the  city  of  Baltimore,  fronting  &  : 
the  south  side  of  German  street  '9 
even  depth  of  80  feet  The  defendani 
duly  authorised  by  the  l^Uatnre  « 
mayor,  etc.,  of  Baltimore,  to  cmutrac 
nel  under  the  bed  of  Howard  strei 
as  constructed  In  front  of  the  plalutj 
the  tunnel  In  no  way  obatmcta  trail 
lowest  point  being  00,  and  Its  highest 
or  top,  16,  feet  below  the  surface 
street  It  also  appears  that  at  thii 
the  tunnel  occupies  a  strip  of  land 
and  7  Incbn  wide  east  of  tbe  centra- 
Howard  street  The  i^lntifl  claim 
under  a  prop«-  constructton  of  his  di 
owns  to  the  centw  line  of  Howard 
and.  If  he  be  correct  In  this  content 
must  recover.  It  being  conceded  tb 
tunnel  at  tSils  point  extends  more  t 
feet  etiBt  of  the  line  which  tbe  p 
claims  as  the  western  boundary  ot  ] 
And  tbe  Bole  qu^tlon,  ttaerefbr^  Is  vi 
the  plaintiff's  lot  extends  to  the  oei 
Howard  street  or  only  to  the  eai 
thereof;  and  the  aolotlon  of  this  41 
depends  upon  the  pn^er  construct 
one  deed,  namely,  that  from  Deboml 
man  to  the  «»potaUon  tor  the  re 
widows,  etc.,  ot  tbe  clergf^  etc,  date 
nary  24,  1830,  and  recorded  among  tt 
recorda  of  Baltimore  county  (now  c 
Liber  TE;  Na  280,  folio  480.  The  d 
tlon,  which  Is  the  only  part  of  the 
are  now  concerned  with.  Is  as  follows 
ginning  *  *  *  at  the  sontheast  coi 
Intersection  of  Howard  and  Gennan  1 
and  running  thence  easterly,  bound 
German  street  twenty-five  feet;  then 
eriy,  parallel  with  Howard  street 
feet  to  a  nlnfr-fftt  allcv;  tiien  wi 
bounding  on  said  alley,  to  Howard 
tw«ity-flve  feet;  and  thence  not 
bounding  on  Howard  street  to  tbe  pi 
beginning.**  The  plaintiff  offwed  a  11 
of  prayers,  all  based  npon  his  omsti 
of  the  foregoing  descrlpttoa,  that  fats 
tended  to  the  middle  of  tbe  street  t 
learned  judge  below  tnstmeted  the  jm 
he  was  not  entitled  to  recover,  and,  ti 
diet  and  Judgment  being  agiUnst  him. 
appealed. 

The  case  was  daborately  argued,  1 
our  opinion,  the  question  presented  ha 
settled  by  dedslona  of  this  comt  In 
snbstantliiny  slmihu  to  thla  In  th 
place,  we  will  examine  the  language 
deed.  The  beginning  point  of  the  k 
veyed  Is  the  southeast  comw  or  In 
tl<m  of  Howard  and  German  street 
this  point  of  Intnsection  must  be  i 
point  where  the  east  side  ot  Howard 
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le  Bontb  side  of  Oerman  street  Inter- 
OT  these  lines,  and  no  otber.  can  form 
outfaeost  comer  of  Howard  and  Ger- 
ttreets."  The  beginning  point  being 
learly  placed  on  the  east  tide  of  How- 
reet,  the  lines  of  the  lot,  according  to 
■ed,  are  as  follows:  Easterly  bonnd- 

Oennan  street;  then,  by  two  courses, 
irard  street;  and  thence,  bounding  ou 
rd  street,  to  the  place  of  beginning,— 

place  of  beginning,  we  have  seen,  Is 

east  side  of  said  last-named  street 
think  It  Is  evident  there  was  no  luten- 
lanlfested  by  the  grantor  lu  the  deed 
consideration  to  conrey  any  portion  of 
1  of  Howard  street;  fot  It  most  be  con- 
that  the  banning  point  Is  <«  the  «ist 
f  Howard  street,  and  it  is  also  clear 
te  end  of  the  fourth  and  last  line  of  the 
.t  the  same  point;  and,  this  being  bo,  it 
reasonaMe  to  suppose  that  It  was  the 
on  of  the  grantor  that  the  third  line 

run  beyond  the  east  side  of  Howard 
to  the  center  line  thereof,  and  thence  to 
Rce  of  beginning.   The  result  of  this 

be  to  conv^  a  triangular  lot  or  strip 
1  in  the  bed  of  Howard  street,  bonnd- 
Ither  on  Howard  street  nor  on  the  cen- 
e  thoeof,  which  would  certainly  not  be 
lent  with  the  description  found  In  the 

In  the  case  of  Sibley  t.  Holden,  10 
249,  In  considering  a  case  very  similar 

one  now  before  ua,  the  supreme  court 
ssa<Aasetts  uses  this  language:  "The 
an  is  whether,  when  the  description  re- 
to  the  road  again,  it  shall  be  taken  to 
the  aide  or  the  center  of  the  road.  If 
oed  to  be  the  center,  then  the  remaining 
ould  be  neither  by  the  side  of  the  road 
e  center,  but  by  a  diagonal  line  from  a 
in  the  center  to  a  point  In  the  side, 
ronld  not  only  be  obscure  and  inconslat- 
Ith  any  rai^Msed  Intentlcm  of  the  par* 
ut  repugnant  to  the  last  clause  in  the 
}tica,  which  is,  'by  the  said  road  to  the 
of  be^nnlng.' "  And,  continuing,  the 
ays:  "As  one  point  In  this  Hne  la  fixed 

I  description  to  the  side  of  the  road,  we 
tlsfied  that,  by  a  Just  and  necessary  con- 
ion,  the  other  point  must  be  taken  to  t>e 

same  side  of  the  road,  and  therefore 

II  of  the  road  Is  not  included."  It  was 
ded  that  the  cose  Just  cited  has  been 
ated,  even  In  Massachusetts,  and  the 
r  Dean  t.  Lowell.  135  Mass.  55,  was  re- 
I  to  sustain  this  position.  But,  In  Dean 
iretl,  Sibley  t.  Holden  Is  not  referred  to 
7  way,  and  while  the  decision  In  the 
case  Is  based  upon  the  fact  that,  as  one 
t  the  disputed  line  was  indisputably 
>u  the  side  of  the  road,  the  other  point 
be  there  also,  the  conditions  were  en- 
difterent  In  the  former  case.  In  Dean 
rell,  the  court  use  this  language:  "The 
'  the  road  Is  not  mentioned  in  the  deed;" 
;ain:  "Neither  the  end  nor  any  other 
liar  part  of  the  wall  Is  mentioned."  It 
mtended  that,  as  the  line  in  dispute  ran 


by  the  said  road  to  a  stone  fence,  the  line 
must  run  on  the  aide,  and  not  In  the  center, 
of  the  road,  because  It  waa  shown  by  the  evi- 
dence that  the  stone  fence  teiinlnated  at  the 
side  of  the  road.  But  It  was  held  that  as 
neither  the  side  of  the  road,  nor  any  particular 
part  of  the  stone  wall,  was  mentioned  In  the 
description,  the  general  rule  should  prevail, 
and  the  deed  waa  held  to  convey  to  the  eentet 
line  of  the  road.  But,  If  one  end  of  the  dis- 
puted line  had  been  fixed  on  the  side  of  the 
road,  it  might  have  been  well  inferred  in 
Dean  v.  Lowell,  as  was  done  in  Sibley  v.  Hol- 
den, and  the  caaea  In  this  state  which  will  be 
preaently  noticed,  that  the  bed  of  the  road 
waa  not  included  nor  Intoided  to  be;  and 
thus,  if  the  description  in  the  two  deeds  bad 
been  alndlar,  the  concluslona  reached  In  the 
two  Massachusetts  eases  above  referred  to 
would  have  been  the  same,  and.  as  we  think. 
In  accord  with  our  own  decisions.  The  gen- 
eral doctrine  that  a  call  to  bound  on  a  public 
highway,  without  more,  will  be  presumed  tn 
be  a  grant  to  the  center  of  it.  It  the  grantor 
owns  the  fee  ot  the  bed  thereof,  Is  well  es- 
tablished in  this  state,  but  It  Is  also  quite  as 
familiar  to  us  that  this  presumption  Is  not 
conduslre.  Hunt  v.  Brown,  75  Md.  483,  23 
Atl.  1029;  Sadtler's  Case.  63  Md.  533;  Gould's 
Case,  67  Md.  60.  8  AtL  764;  and  Oump  v. 
Sibley  (decided  at  January  term.  18M,  and 
not  yet  officially  reported)  28  AtL  977. 

It  would  unnecessarily  prolong  this  opinion 
to  examine  In  detail  the  cases  Jnst  cited,  In 
order  to  show  tbftt,  by  the  rules  of  construc- 
tion annonnced  In  all  of  Ihem,  the  description 
in  this  case  must  be  held  not  to  Include  the 
eastern  half  of  Howard  street.  In  front  of  the 
appellant's  lot  In  Qonld's  Case,  supra.  It  waa 
said  that  the  points  of  beglnnlngand  Hiding  of 
lines,  those  points  being  designated  comers  of 
streets,  as  In  the  case  before  ua,  "fix  the  be- 
ginning and  ending  of  the  lines  with  as  much 
certainty  and  posltiveness  as  If  stones  had 
been  called  for  In  the  deed."  In  the  descrip- 
tion we  are  now  considering,  the  point  at  the 
beginning  and  endbig  Is  the  southeast  comer 
of  Howard  and  German  streets.  This  point 
I  as  we  have  seen,  Is  the  beginning  of  the  first 
<  and  the  end  of  tho  fourth  Une.  which  latter 
I  "bounds  on  Howard  street."  1^  the  absence 
of  any  clear  intimation  In  the  deed  to  the 
contrary,  we  must  assume  that  both  ends  of 
the  line  are  either  on  the  center  or  side  line.  . 
Here  we  have  one  end  of  the  disputed  Hue  on 
the  side  line  of  Howard  street  and  the  other 
end  wlU  therefore  be  on  the  same  side  of  the 
street  and  the  line  Itself  will  ran  thereon. 
As  was  said  In  Sibley  v.  Holden.  supra,  when 
"one  point  in  the  line  Is  fixed  by  the  descrip- 
tion to  the  side  of  the  road,  we  are  satisfied 
that  by  a  Just  and  necessary  constmctlon,  the 
other  point  must  be  taken  to  be  at  the  same 
side  of  the  road."  In  Sadtler's  Case  the  par- 
ties themselves  placed  the  boundary  stones  on 
the  sides  of  the  road,  and  the  calls  were  for 
these  boundaries.  But  whether  fixed  by  the 
parties  themselves  or  not  makes  no  difference 
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(Htint  T.  Brown),  for  tbe  question  Is,  in  ereir 
case,  what  Is  the  true  construcUoD  of  tbe 
deed?  In  8adtler*B  Case  we  beld  that,  as  tbe 
boandaxy  stones  were  on  tbe  side  of  the 
road,  and  tbe  lines  ended  at  tbem,  tbe  lines 
conid  not  be  extended  to  the  middle  of  tbe 
road.  It  Is  true  we  bare  no  atone  boundary 
In  this  case,  but  we  have  what  In  Oould's 
Case  was  held  to  fix  the  lines  witb  as  much 
cei*tainty,  namely,  a  designated  comer  of  two 
streets,  which  Is  necessarily  on  the  sides  of 
both  streets.  We  cannot  agree  with  the  sug- 
gestion, upon  any  reasonable  construction, 
that  the  comer  of  two  streets  can  be  fbund  In 
tbe  middle  ttiereof,  namely,  at  the  point  where 
tbe  center  lines  of  the  two  streets  Intersect 
Where  one  end  of  a  line  Is  flxed  on  the  ^de  of 
a  highway,  no  rale  of  ctmstraetion  known  to 
us  will  Justify  tbe  location  of  tbe  other  ^nd  of 
that  line  in  tbe  center  of  It  Sach  a  location 
should  be  made  only  when  required  by  ex- 
press words  to  that  etfect  By  Act  1802,  c. 
684,  It  Is  proTldiMl,  In  accordanre  with  our 
suggestion  made  In  Hunt  t.  Brown,  supra, 
that  title  passes  to  tbe  center  of  tbe  street  or 
highway  In  all  cases  of  devise,  gift,  grant,  or 
conv^anoe  of  land  bounding  on  any  street  or 
highway,  or  when  any  street  or  highway  shall 
be  one  or  more  of  the  lines  thereof,  unless 
title  to  such  street  or  highway  is  reserved  in 
express  terms.  This  act  baTlng  been  passed  ' 
subsequent  to  the  date  of  the  deed  here  In 
question.  Is  not  applicable  to  this  case.  Agree* 
Ing  vrttk  the  learned  Judge  below,  the  Judg- 
ment win  be  affirmed.  Judgment  affirmed, 
with  costs  to  tbe  appellant 


PBAB80N  at  aL  T.  WARTMAN  et  al. 

{Court  of  Appeals  of  Maryland.  Feb.  28,  189S.) 

COHSTBOonpH  or  Wjli. — CaiBGB  ox  Rbal  Es- 
tate. 

Where  testator  bequeaths  to  Us  wife  a 
stated  sum  aod  all  of  hie  prc^rty  for  life,  and 
gives  certain  pecunlor?  iegsciea  to  various  pet^ 
■CDS,  and  devis«s  all  the  remainder  to  persons 
named  in  q^ecified  shares,  such  legacies,  on  the 
death  of  the  wlfe^  are  not  a  chu-se  on  the  real  es- 
tate, the  personalty  being  Insumident  for  th^r 
payment 

Appeal  from  circuit  court  of  Baltimore 
city. 

Bill  by  Mary  L.  Pearson  and  others  agalost 
Charles  A.  Wartman  and  others  to  liave  leg- 
acies charged  upon  testator's  real  estate. 
From  a  decree  sustaining  demurrers,  and 
dismissing  the  bill,  plaintiffs  appeal.  Af- 
flrmed. 

Argued  before  ROBINSON,  C.  J.,  and 
BRYAN.  McSHEBRY,  FOWLER,  BRIS- 
(JOE,   ROBERTS,  PAGE,  and  BOYD.  JJ. 

A.  S.  NHes  and  Oscar  WolBf,  for  appel- 
lants. C.  Marshal!.  TIios.  Hughes,  C.  J. 
Bonaparte,  Rnndolph  Barton.  Skipwltli  Wll- 
lucr.  S.  D.  Schniuckcr,  and  Q.  Whltelock.  for 
nppellees. 


ROBIXSON,  C.  J.  The  question  i 
case  Is  wbetho:  certain  legacies  In  tl 
of  Charles  Hoffman  are  charged  up 
real  ratate.  Tbe  testator  gave  to  hi 
¥2.000  absolutely,  and  ttien  he  gave 
all  bis  real  and  perscmal  estate  for  Ut 
after  her  death,  he  gave  pecuniary  U 
to  some  20  odd  persons.  amonntlnK 
aggngAte  to  ^3,000.  The  rest  and  i 
of  bis  estate  be  disposed  of  In  the  foU 
language:  "I  give,  devise,  and  bequea 
remaining  portion  of  my  estate,  first, 
^d  Bennett  two  shares;  to  Maiy  Jani 
of  the  town  of  Tork,  Pa.,  one  sba 
Maria,  wife  of  Dr.  Dan*l  P.  Hoflma 
share;  to  Charles  A.  Wartman,  one 
to  Mrs.  Ellxa  Rhodes,  my  niece,  one 
to  my  sister  Louisa  O.  Jcmes,  one  si 
tbe  shares  to  be  alike  and  of  oioal  i 
The  wife  survived  tbe  testator  alM 
years,  and  upon  her  death  the  persoi 
tate  which  had  been  given  to  her  f 
proved  to  be  insufficient  for  the  paym 
full  of  tbe  legacies.  This  will  havlni 
executed  prior  to  tbe  act  of  1891,  c.  4: 
questitm  la  not  affected  by  that  act 
provides:  "In  all  wllhi  hereafter  ex 
the  real  estate  of  every  testator  not  s) 
ally  devised  shall  be  chargeable  wli 
payment  of  pecuniary  legacies,  who^ 
I  personal  estate  after  tbe  payment  of 
shall  prove  to  be  Insufficient,  unless  th 
trary  Intention  shall  clearly  appear." 
If  tbe  question  arising  upon  this  wl] 
one  of  first  Impresslm,  and  we  tod  t 
stme  It  by  the  language  In  the  vrlll 
and  without  reference  to  tbe  omBtt 
which  has  been  put  by  tills  court  npox 
lar  language  In  other  wllla,  there  wot 
we  must  admit  much  force  Is  the  In^ 
ailment  of  the  cotma^  fw  tbe  appe 
for  where  a  testator  ^ves  certain  peci 
legac!^,  and  then  gives  tbe  remainln 
tlon  of  his  estate,  '*or  tiie  rest  and  resU 
his  estate,"  It  may  lie  Mrly  argued  tl 
meant  the  remaining  portion  of  his 
after  the  payment  of  tbe  legades;  and 
tbe  decisions  in  Bench  v.  Biles,  4  Ifod* 
and  Grevllle  v.  Browne,  7  H.  L.  Cai 
this  may  be  considered  tbe  estabUshe 
in  England.  Bat  in  this  state,  he^. 
with  Stevens  v.  Gregg.  10  GUI  &  J.  14 
cided  more  than  50  years  ago,  and  at 
in  Power  v.  Jenkins.  13  Md.  458.  an^ 
firmed  in  the  recent  case  of  White  v.  : 
man,  86  Md.  89.  5  Atl.  865,  It  has  bee; 
sldered  as  settled  law  that  where  a 
tor  gives  legacies,  and  then  gives  '*t 
matnder  of  bis  estate,  real  and  persou 
"the  balance  of  his  estate,"  or  *the  tesi 
due,  and  remainder  of  my  estate,"  tbet 
other  like  terms  are  not  In  themsdves 
dent  to  show  an  intention  on  the  part 
testator  to  charge  tbe  real  estate  wll 
payment  of  legacies.  These  cases  al 
cecd  upon  the  prlndpie  that  the  peraoi 
tate  Is  the  primary  fund  tar  the  pa, 
of  legacies,  and,  even  where  the  real 
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Tessly  charged  with  the  paTment  of 
!8,  no  resort  cao  be  had  to  the  real 
unless  the  personal  estate  Is  Insnffi- 
i>r  unless  the  testator  has  by  the  twms 

will  exonerated  the  personal  estate 
the  payment  of  the  legatees.  And, 
»eing  the  case,  legacies  are  never  char- 
pon  the  real  estate  unless  the  testa- 
declares  In  eipress  tenns,  w  such  tn- 
1  can  be  fairly  and  reasonably  tnfer- 
om  the  twms  and  dl^oidtlon  of  the 
The  m«e  ffect  that  the  testator  gives 
cy  to  one  person,  and  then  gives  the 
id  residue  of  his  estate  to  another,  the 
oiy  danse  In  Itsdf  Is  not  snCBcient  to 
in  Intention  to  charge  the  l^cy  upon 
!al  estate.   In  Lupton  t.  Lupton,  2 

Ch.  628,  where  the  residuary  clause 
I  these  terms:  "I  give.  da?lae,  and  b^ 
I  all  the  rest,  residue,  and  remainder 

real  and  personal  estate,  iwt  herein 

already  devised  and  bequeathed,"— 
ellor  Knit  says:  "This  clause  does  not 
r  to  me  to  affwd  evidence  of  an  Inten- 
>  chaiva  the  land  with  these  pecuniary 
as.  If  that  residuary  clause  created 
L  charge  the  charge  would  have  exist- 
almost  every  case,  for  It  Is  the  usual 
,  and  a  kind  of  ttwmnla.  in  wills." 
his  language  of  Obancdlor  Kent  was 
I  with  approval  la  the  early  case  of 
18  V.  Gregg,  and  In  White  v.  Kauff- 
the  latest  case  In  which  this  anestlon 
Ben  considered. 

be  will  before  us  the  residuary  clause 
le  ronalnUag  portion  of  my  estate*;  In 
ts  T.  Gr^g  the  language  wai^  *the 
Kder  of  his  estate,  real  and  personal"; 

1  Power  T.  Joiklna,  "the  balance  of  my 
,"  All  these  exiweeslons  mean  the 
thlngt  and,  if  so,  these  cases  must  be 
Ared  conclnslTe  of  the  awBtlon,  onleas 
tention  to  charge  the  real  estate  can  be 
Bd  from  the  general  disposition  of  the 
BxtA  it  mw  argued  that  the  fact  that 
•tator  had  given  to  hla  wife  the  en- 
state  for  life  was  In  Itself  sufficient 
of  an  bitention  to  make  fill  his  iv<v- 
real  and  pcrsimal,  one  fond,  out  of 

the  pecuniary  legacies  were  to  be 
ind        T.  Tayloe,  49  Ud.  HQS,  was  re- 

2  In  support  at  this  vlev.  In  that  c^tfi 
!gacy  was  held  charged  on  the  real 
,  bat  It  was  so  held  under  a  vUl  widely 
>nt  from  the  «ie  now  before  us.  There 
stator  gave  his  entire  personal  prop* 
0  bis  wife  for  life,  but  to  have  the  en- 
mtrol  ova-  It,  and  to  do  with  it  as  she 

think  best  Then  he  gave  to  his  wife 
re  his  real  estate,  being  about  1.400 
of  land,  and  upm  her  deaUi  he  gave 
al  estate  to  bis  two  sons,  Richard  and 
e^  to  be  equally  divided  between  them, 
hen  he  gave  to  his  daughter  a  legacy 
QOO,  to  be  paid  to  her  by  her  brothers 
thtfr  coming  Into  the  possession  of  the 
ity  on  the  death  of  their  mother.  The 
hat  the  legate  waa  made  payable  by 


the  brothtfs  upon  their  coming  into  prases- 
slon  of  the  properly,  together  with  the  fur- 
ther fact  that  the  widow,  the  life  tenant,  had 
the  right  to  dispose  of  the  posonal  property 
In  any  mannw  she  might  think  fit,  were 
facts  from  which  it  might  be  fairly  and  rea- 
sonably Inferred  that  the  testator  meant  that 
the  legacy  to  his  daught^,  being  tlie  only 
provision  he  had  made  for  her,  should  be 
charged  on  the  real  estate  devised  to  ber 
brothers.  "To  confine  the  paymmt  of  the 
legacy  to  the  personalty."  say  the  oourt, 
"would  have  made  It  dependent  on  the  use 
and  consumption  ot  the  widow,  who  bad 
an  absolute  right  of  disposal  the  terms 
of  the  wUL"  Hot  do  we  see  how  It  can  be 
niA  that  there  has  been  such  m.  blending  of 
real  and  personal  property  as  to  constitute 
one  fund,  out  of  which  the  testator  meant  that 
the  pecuniary  legades  should  be  paid.  He 
gives,  It  Is.  true,  his  entire  real  and  personal 
estate  to  his  wife  for  life,  and  he  eovowers 
his  execnton  to  sell  the  whole  or  part  of  a 
tract  of  land  <m  the  Xork  nnd,  containing 
41  acres,  the  proceeds  to  be  invested  tor  the 
same  uses  and  purposes  aa  above  expressed; 
that  is,  If  they  deemed  It  best  to  sell  this 
tract,  or  any  part  of  It,  the  proceeds  wore  to 
be  Invested,  and  the  Intoest  thereon  to  be 
paid  to  his  wife  during  her  life;  and  then, 
up<m  her  death,  he  gives  to  one  person  cer- 
tain ground  rents,  partly  in  fee  and  partly 
leasehold,  and  f3,000  In  money;  and  then  to 
another  person  a  ground  rent,  partly  In  fee 
and  partly  leasehold,  and  $5,000;  and  then  to 
another  ponon  $2,600;  and  so  on,  down  to 
the  residuary  dause,  hy  which  he  gives  the 
remaining  portion  <a  his  estate  to  the  per- 
sons therein  named.  The  '^remaining  por- 
tion," as  construed  In  the  cases  to  which  we 
have  referred,  means  the.  remaining  portion 
of  his  pwsonal  estate.  If  there  should  be  any 
left  after  the  payment  of  the  l^des,  and 
the  remaining  part  of  the  real  estate  not  pre- 
viously disposed  of.  In  no  sense,  however, 
does  he  treat  his  entire  ntate,  real  and  per- 
sonal, as  a  blended  estate,  cimstltutlng  one 
fund,  out  of  which  the  legacies  w«e  to  be 
paid.  So  constndng  this  will,  according  to 
the  weU-settUd  law  In  this  state,  we  find 
nothing,  either  In  the  terms  of  the  will,  or 
the  general  dlsposltl<m  of  the  pn^erty,  from 
which  It  can  be  fairly  Inferred  that  the  tes- 
tator meant  to  charge  the  pecuniary  legacies 
ttpon>hts  real  estate.    Decree  alBrmed. 


COX  V.  BRTAN,  RegUtmtloQ  Officer,  et  al. 
(Court  of  Aweals  of  Maryland.   Feb.  28,  1805.) 
Tims  or  Taeikq  Appbal— Jchibdictiok— Cok- 

B8NT. 

Under  Laws  1890,  c  673.  |  21.  proTlding 
for  appeal  to  the  district  court  from  the  action  of 
a  re^BtratioD  officer  if  taken  witbin  one  week 
from  the  last  sitting  of  such  officer,  an  appeal 
taken  after  the  time  named,  the  petitioo.  by  or- 
der of  court  and  agreement  ot  counsel,  being 
filed  nunc  pro  tone  to  bring  it  within  the  time 
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fixed  by  the  statate.  la  not  within  Qie  juriedie- 
tion  of  the  court. 

Appeal  from  circuit  court,  Charles  county. 

Appeal  by  Francis  M.  Cox  from  tbe  action 
of  Alex.  M.  Bryan,  officer  of  reslBtratlOD  of 
the  Seventh  election  district  of  Charles  coun- 
ty, and  others.  Dismissed. 

Argued  before  ROBINSON,  C,  J.,and  BRY- 
AN, BIcSHERRT.  FOWLBR,  ROBERTS, 
and  PAGE,  JJ. 

Pranda  M.  Cox,  tn  pro.  per.  J.  F.  Math- 
ews and  Adrian  Posey,  for  appdleea 


BLACKFORD.  Rejdrter  «f  Voters  t.  ROB- 
INSON. 

(Court  of  AppMtlM  of  Haiytand.    Feb.  27. 1886.) 

BLKCTIOHS— RkGIS  KATION  OF  TOTBBS. 

One  who  makes  personal  application 
tfieiefor  to  the  officer  of  r^stration  it  entitled 
to  be  registered  as  a  TOter  on  the  day  appolDted 
for  the  revidoD  of  the  registry  list,  under  Act 
1890,  c.  573,  S  14,  providing  that  the  officers  of 
registration,  '^when  sitting  at  any  time  thus 
provided  for  the  registration  of  voters  or  tor  the 
revisioD  of  their  registries  of  voters,  shall  regis- 
ter all  persons  malung  personal  appUcatkn"  to 
be  r^tatcrod. 

Appeal  fK«n  drcnit  court,  Washington 

county. 

Appeal  by  William  H.  Robtnsoo  from  a  de- 
cision of  Thomas  R.  Blackford,  officer  of 
registration,  refunlng  to  register  the  petl- 
flwer  as  a  rcHee  oa  the  day  fixed  by  lav 


for  the  revision  of  the  registry  list 
an  order  overruling  the  officer's  declslo 
ordering  that  the  petitioner's  name  be 
on  the  registration  books,  said  Blackfo 
peals.  Affirmed. 

Argued  before  ROBINSON,  C.  3. 
BRYAN,  McSHERRY,  FOWLER,  BRI 
ROBERTS,  and  PAGE,  JJ. 

C.  A.  Uttle,  for  appelant  N.  & 
and  C.  D.  Wagaman,  for  appdlee. 

ROBINSON,  a  J.  The  question  I 
appeal  Is  a  lAaln  and  simple  oae.  Tl 
Istrattom  officers  for  the  several  count 
reqnlred  to  M  three  saccesidTe  dajs  I 
tomber  <tf  eadi  year,  be^nlng  on  tlM 
Monday  of  said  mtmth,  and  four  son 
days  In  October  of  each  year,  bcclnn 
the  first  Hcmday  oi  October,  for  tiie  re 
tton  of  Toters.  Act  1880;  e.  678,  f  A 
fortlm  provides  that  tb^  shall  also 
the  Monday  next  sncceedtaig  the  secont 
d^  In  October.  ft»r  revision  and  for  1 
tnstatemoit  ta  persons  whose  nanm 
have  been  stricken  oa.  And  section  ] 
ther  inovldes  that  the  cheers  of  reglst 
when  sitting  at  any  time  thus  pnwld 
the  reglBtratlmi  of  voters,  or  toe  the  n 
of  their  rasters  of  voters,  shall  regie 
jtenom  making  pmMmal  application  t 
officers  of  reglstratlMi  to  be  reglst« 
voters,  etc.  And  the  question  Is  w 
the  officers  of  registration  for  the  « 
are  authorized  to  register  voters  wb' 
make  personal  application  to  be  reg! 
on  the  day  set  apart  by  the  law  for  i 
vision  of  the  registry  list,— that  Is,  < 
Monday  nect  succeeding  the  second  H 
in  October.  This  question  Is  aasvrei 
the  plain  language  of  the  (Mirteecth  & 
which  provides,  as  we  have  seen,  tha 
officers,  when  slttbig  at  any  time  prei 
by  the  act,  either  for  the  registration 
ers  or  the  rpvlslon  of  thetr  registries 
raster  all  persons  making  personal 
cation  to  be  registered.  The  apptik 
Ing  made  personal  am)Ucatlon  to  tbe 
of  r^stmtjon  on  the  day  he  was  attt 
tbe  purpose  of  the  revision  of  the  p 
list,  he  was  entitled  to  be  registered  : 
vr.  And  this  being  so  the  nUIng  of  ih> 
wtU  be  affirmed.   Ruling  affirmed. 


AM8DBN  V.  ATWOOD. 
{Supreme  Court  of  Vermont  Windsor. 
16, 1896.) 
Tbnaxt  raoH  Tbab  to  Tsar— Rbk 

A  tenant  whose  lease  exirfred  No 
1,  1891,  held  over  until  December  26, 189! 
out  objection  from  the  landlord,  who  coi 
to  render  monthly  bills  tbrougbont  the 
and  to  accept  payment  of  rent  qnarttrly 
that  the  tenant  was  entitled  to  complete  t 
upon  which  he  entered  November  1, 1802 

ExcciptlonB  from  Windsor  county 
Thompson,  Judge. 


PAOB,  J.  The  appeal  to  the  court  below 
ms  not  filed  within  one  week  from  the  last 
day  of  the  sitting  of  the  reglstratl<m  <^eer. 
His  lost  stttlng  In  18M  was  on  the  16th  day 
of  October,  and  the  petition  was  not  filed  on- 
tU  the  26th  of  October.  By  section  21  of 
chapter  678  (tf  the  act  of  1890  it  Is  provided 
that  the  pnwm  aggileved  "shall  have  tbe 
rtgfat  to  appeal  forthwith  from  such  decision 
«■  actl<Hi  to  the  judges  or  Judge  of  the  circuit 
eonrt  *  *  *  by  petttlm  vetted  by  bte 
oath  or  affirmation,  within  «ie  weA  after  the 
final  day  <MF  the  October  sitting  fw  revlskm." 
It  appears  that  the  state's  attorney  agreed 
that  no  advantage  shonld  be  taken  of  the  de- 
lay, and  the  petition  might  be  filed  nnnc  pro 
tunc,  and  that  thereupon  the  Judge,  on  the 
27th  of  October,  ordered  that  the  petition  be 
filed  as  of  22d  of  October,  1894,  In  accordance 
with  the  agreonent  Bot  neltbw  the  agree- 
moit  of  counsel  nor  the  order  of  the  court 
can  confer  Jurisdiction.  In  a  case  whore  the 
law  does  not  anthorise  the  court  to  take  cog- 
nlaance  of  the  matter.  This  Is  a  proceeding 
under  a  statute,  and  to  give  the  court  Juris- 
diction the  requirements  of  the  act  must  be 
strictly  complied  with.  Shelby  v.  Bacon,  10 
How.  66;  Tlcer  v.  Thomas,  74  Hd.  346,  22 
AtL  402.  Tbe  case  was  therefore  not  proper^ 
ly  before  tlie  drcnit  court,  and  Its  rulings  con- 
sequently cannot  be  reviewed  by  this  court 
The  aroeal  will  therefbre  be  dismissed.  Ap- 
peal dismissed. 
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tlon  l)y  RoIIin  AmsdcD  against  Jobn  P. 
x>d.  .Tiid^nient  for  plalDtltT,  and  defend- 
;xcepts.  Reversed. 

e  plaintiff  sought  to  recover  for  certain 
lee  furnished  by  him  to  the  defendant 
t  which  no  question  was  made.  He  also 
led  to  recover  for  rent  of  power  and  use 
ill  under  the  contract  of  lease  set  forth 
le  opinion  of  the  court  from  October  1, 
to  the  date  of  the  writ  in  this  salt, 
h  was  December  27, 1892.  The  court  dl- 
d  a  Terdlct  for  the  plaintiff  la  the  sum 
257.94,  and  gave  Judgment  thereon,  to 
h  the  defendant  excepted.  In  this 
int  the  court  included  rent  of  power  for 
□onth  of  November  and  two-thirds  of  the 
J]  of  December,  1882,  and  use  of  the  mill 

Norember  1  to  December  19, 1892.  Aft- 
ecember  19th  the  plaintiff  refused  to  saw 
ogs  of  the  defendant,  and  on  Decemtier 

gave  the  notice  mentioned  in  the  opln- 
of  the  conrt.  The  defendant  did  no 
:  in  the  premises  after  December  19th. 
defendant  offered  to  show  under  his  plea 
Tset  that  he  had  contracted  for  large 
titles  of  logs  to  be  manufactured  under 
lease,  and  that  by  the  action  of  the  plaln- 
le  was  deprived  of  tbe  profit  he  would 

thereby  made.  Tbe  court  held  that  np- 
le  evidence  the  defoidant  was  not  entl- 
to  go  to  the  Jury  upon  his  plea  in  offset, 
hich  defendant  excepted. 

bert  A.  Davis  and  W.  B.  C.  Stickney,  for 
tiff.  J.  J.  Wilson  and  J.  O.  Enrlght,  for 
idant 

LBR,  J.  It  appeared  on  the  trial  that 
laintlff  was  the  owner  of  a  water  power, 
a  sawmlU  and  machinery  situated  there- 
1  Wlndscr,  and  that  on  August  19,  188r>, 
D  indenture^  be  leased  a  portion  of  tbe 
^  to  one  Loring  Atwood  tor  the  term  of 
rears  from  October  1, 1885,  at  an  annual 
at  f400,  in  quarterly  payments  of  flOO  on 
let  of  January,  April,  July,  and  Octo- 
It  was  stipulated  in  the  lease  that  the 
tiff  should  build  a  dryhouse  on  the  prem- 
and  that  the  lessee  should  pay  him  as 
therefor  8  per  cent.  Interest  on  its  cost 
as  further  stipulated  that  the  plaintiff 
Id  saw  tbe  lessee's  logs  for  bis  business— 
nanufacture  of  chair  stock— at  a  price 
after  to  be  agreed  upon  and  Indorsed  tua 
lease.  It  was  afterwards  agreed  that 
irice  should  be  60  cents  an  hour,  but  It 
not  Indorsed.  The  lessee  entered  Into 
ise  and  occupation  of  the  premises,  and 
Dued  therein  until  April  1,  1890,  when, 
his  consent,  a  new  contract  was  execut- 
T  the  plaintiff  and  the  defendant,  as  fol- 

"That  whereas,  said  John  Atwood  has 
I  tbe  place  of  Loring  Atwood  In  a  ccn- 
or  indenture  dated  the  10th  day  of  An- 
1865,  executed  by  and  between  Loring 
)Od  and  the  said  Amsdeu;  and  whereas, 
In  modificatliHiB  and  extentlons  of  said 
act  or  lnd«iture  have  been  mutually 
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a;,'re(.'(l  np<in  by  and  between  said  Amsden 
and  saif]  .lohn  Atwood  which  it  is  doomed  de- 
sirable to  put  in  writing:  Therefore,  be  it 
known  that  the  said  Amsden,  for  a  valuable 
consideration,  doth  liereby  extend  tbe  lease 
set  forth  in  said  contract  or  Indenture  of  Au- 
gust 19  for  the  term  of  one  year  from  the  first 
day  of  November,  1890,  with  a  further  exten- 
sion of  a  term  not  exceeding  five  years  from 
tlie  first  day  of  November,  A.  D.  1S1>1.  at  the 
ojition  of  said  John  Atwood,  provided  he  shall 
give  to  said  Amsden  notice  In  writing  at 
least  three  months  prior  to  November  1st, 
1891.  of  tbe  number  of  years  for  which  be 
siiall  elect  to  hold  and  enjoy  such  extended 
term.  And  the  said  John  Atwood.  In  consid- 
eration of  the  foregoing,  doth  hereby  cove- 
nant and  agree  to  and  with  the  said  Rollln 
Amsden  that  he  will  pay  In  equal  quarterly 
installments  of  $109.44  on  the  first  days  of 
January.  April,  July,  and  October  for  such 
extended  terms,  as  tbe  rent  thereof,  except  so 
far  as  said  rent  may  be  re^luced  under  the 
provisions  of  said  Indenture  of  August  19, 
188.J,  and  tiiat  be  will  in  all  respects  fiilflil 
all  the  contracts  and  agreements  of  the  said 
Loring  Atwood  thei'ein  contained.  It  is  fur- 
ther mutually  agreed  and  covenanted  that  If 
tlie  said  John  Atwood  does  not  have  logs  so 
as  to  run  h\s  chair  works  from  the  first  day 
of  April  to  the  first  day  of  November,  A.  D. 
IS'.Xt,  then  the  rent  Is  to  be  reduced  one-half 
for  such  time  only  between  said  dates  as  said 
shortage  of  stock  may  exist."  It  is  clear 
that  tbe  original  lease,  with  ail  its  covenants, 
was  extended  by  this  contract,  excepting  so 
far  as  the  covenants  were  thereby  changed. 
Tlie  only  changes  made  were 'a  slight  reduc- 
tion In  the  quarterly  rent,  and  a  further 
agreement  that  tbe  rent  should  be  reduced 
one-half  for  such  time  between  April  1  and 
November  1, 1890,  as  tbe  defendant  was  short 
of  logs  for  his  chair  works.  The  new  con- 
tract definitely  extended  the  lease  to  Novem- 
ber 1,  1891.  with  an  option  in  the  defendant 
to  have  It  extended  a  further  term,  not  ex- 
ceeding five  years  from  that  date,  by  giving 
tbe  plaintiff  three  months'  previous  notice 
thereof.  As  tbe  defendant  failed  to  exercise 
his  option,  tbe  lease  terminated  by  Us  own 
limitation  on  that  date,  and  the  defendant 
remained  in  possession  without  right. 

Tbe  relation  of  landlord  and  tenant  can 
exist  only  by  virtue  of  a  contract,  express 
or  implied.  It  may  be  created  by  implica- 
tion of  law  as  well  as  by  express  contract. 
Here  tbe  express  contract  bad  terminated, 
and  tbe  question  is  whether  the  defendant 
remained  as  a  tenant  by  implication  of  law. 
and,  if  so,  what  was  the  nature  of  bis  ten- 
ancy. It  is  clear  that  after  tbe  extended 
lease  terminated  the  piiiinliff  migiit  have 
evicted  the  defendant.  He  allowed  him  to 
remain  without  objection  until  November  1, 
1802,  and  tlience  until  December  26tb  of 
tliat  year,  when  he  gave  him  a  wi-itten  no- 
tice that  he  regarded  him  as  a  tenant  by 
sufferance;  that  the  rent  would  be  Increased 
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to  yaoo  after  January  1.  1808;  tbat  tbe 
charge  tor  sawing  logs  would  be  Increased; 
and  tbat  as  a  condition  of  tbe  dtiEoidant's 
contlniilng  as  his  tenant^  he  should  not  em- 
ploy men  who  were  personally  ofCenslve  to 
the  plaintiff.  In  Bliunenbe^  t.  Myres,  32 
Cal.  as,  It  was  decided  tbat  a  tenancy  by  Im- 
pllcaticn  arose,  subject  to  the  oorenants  and 
cmuUtlons  ot  tbe  original  lease,  where  the 
tenant  heU  orer,  and  the  landlord  received 
rmt  after  the  expiration  of  tiie  term.  This 
was  on  the  ground  that  the  receipt  of  the 
i-ent  was  an  acknowledgment  of  a  snbslst- 
ing  beaancy.  Numerous  cases  ate  <dted  la 
the  valuaUe  notes  to  this  case  In  91  Am. 
Dec  500,  to  the  effect  that  a  tenant  whose 
term  has  expired,  and  who,  instead  oC  quit- 
ting the  premises,  as  he  ought  to  do,  remains 
in  possesskm,  holding  orer,  is  a  wrangdow, 
and  tbe  landlwd  may  treat  blm  either  as  a 
trespasser  or  as  a  tenant  for  another  year 
upon  the  same  terms,  at  bis  <vticm  (Dot  r. 
Adams.  12  N.  3.  l^w,  99;  Bowan  r.  Lytle,  11 
Wend.  619;  Adsms  T.  Decker,  11  N.  J.  law, 
81);  that  this  Is  so  though  the  tenant  has  no 
Intention  of  bidding  mat  for  a  year,  at  of 
paying  the  same  rent  (HanphlU  t.  Flynn.  2 
Pa.  St  141;  BaciHi  t.  Brown,  9  Conn.  SStl), 
eren  where,  before  tbe  expiration  of  his 
term,  be  notifies  the  landlord  that  he  does 
not  Intend  to  keep  the  {wemises  another 
year,  but  nererthdeas  remains  In  possession; 
tbat  bis  remaining  fixes  blm  as  a  tmant  foK 
another  year.  If  tbe  landlord  chooses  to  treat 
blm  as  sncb.  Wood.  LandL  &  Ten.  |  4&1, 
says:  "By  holding  o\et  aft«  the  exi^tlon 
of  the  term,  the  lessee  becomes  a  tenant  at 
safftwanee.  He  doss  not  thereby  necessarily 
bec<»De  a  tauut  from  year  to  year,  though 
BtKb  a  h<dding,  accompanied  with  payment 
of  rent  or  other  recognition  Iqr  the  lessw  of 
a  tenancy,  may  ripen  Into  an  estate  of  tbat 
description;  the  tensnt  In  the  absoice  ot 
evidence  to  tbe  contrary,  being  bound  by  tbe 
t«ms  of  the  expired  lease,  so  far  as  they  are 
appUeable  to  socta  an  estate,  without  sny  new 
bargain  to  that  effect  betweoi  him  and  tbe 
lessor."  In  section  18  of  the  same  work 
the  author  says:  "By  tbe  common  Uw,  If  a 
tenant  who  has  occupied  and  paid  rent  an- 
ntully.  holds  Into  a  new  year.  It  is  evidence 
of  a  new  demise  for  a  year,  or  rather  from 
year  to  year,  according  to  the  cbrcumstanoes, 
or  of  a  tetmncy  at  will,  if  the  drcumstanoes 
are  sncb  as  to  rebut  a  renewal  of  a  former 
tenancy;"  and  cites  Jackson  v.  Salmon,  4 
Wend.  827;  Bradley  v.  Govel,  4  Cow.  819; 
and  Dlgfty  v.  Atkinson^  4  Camp.  2T8.  In 
that  section  It  Is  said  that  the  landlord  may 
treat  tbe  tenant  boltUng  over  as  a  trespossw 
or  as  a  tenant  beading  over  on  the  terms  of 
tbe  original  lease.  In  «uob  case  the  lease 
Is  not  the  contract  undo*  which  tbe  tenant 
holds,  but  is  evidence  of  tbe  cmtroct.  Tbe 
tenant  holds  upon  the  terms  of  tbe  expired 
lease,  unless  notified  of  new  terms  before 
the  lease  expired.  In  4  Kent  Conmi.  112, 
it  Is  bild  down  that:  "If  the  tenant  b<dds 


over  by  eoDSUtt  given,  either  express!: 
oonstmctlvely,  aftw  the  detarmlnatlon 
lease  for  years,  it  is  held  to  be  evidence 
new  contract  without  any  d^nlte  pe 
and  Is  cmistraed  to  be  a  tenancgr  from 
to  year.   The  moment  the  tenant  Is  soff 
liy  the  landl«d  to  entw  on  the  possessio 
a  new  year,  there  Is  a  tacit  renovation  oi 
cmtracA  for  another  year,  subject  to 
same  light  of  distress."   This  is  recogii 
as  a  correct  statement  of  the  law  In  SI 
V.  Allen,  43  Vt  172.   In  that  case  It 
held  that  an  estate  at  will  was  conver 
Into  a  tenancy  from  year  to  year  by  the 
ment  of  rent;  not  by  tbe  length  of 
tbat  the  tenant  held  and  paid  rent  bu 
tbe  fact  tbat  he  entraed  and  held  und 
stipulation  to  pay  annual  rent  and  paid 
cordlngly.   HaU  v.  Wadswortb,  28  Yt 
Barlow  v.  Walnwrlght  22  Yt  88.   In  : 
dette  V.  Pierce,  50  Yt.  212,  tbe  bull 
leased  for  a  stable  was  wlarged  by  the 
ant  and  without  right  used  by  blm  and 
family  as  a  tmement    Held  that  such 
was  in  violation  of  and  put  an  aid  to  the 
tract  if  the  idiUntlff  bad  so  elected; 
that  the  defendant's  continued  occupsncj 
a  succession  of  yeant  and  his  psymeo 
annual  rent  converted  the  tenancy,  how 
it  should  be  designated  In  ite  incq>tl«t 
a  toiancy  from  year  to  year.  Amsdo 
BlalBdell,  60  Yt  380,  Ifi  Atl.  332,  U  no 
variance  with  this  doctrine.   On  the 
trary.  It  Is  there  recai:niBed  that  la  ord< 
convert  a  tenancy  at  will  Into  one  from  ; 
to  year,  an  occupation  for  a  secmd  ; 
must  at  least  be  entered  upon.    See  Sted 
V.  Mcintosh,  42  Am.  Dec.  122,  and  m 
Yrooman  v.  McKalft  S9  Am.  Dec.  85. 

It  would  be  a  fair  test  of  the  soundnei 
this  doctrine  to  inquire  whethw  the  tei 
having  held  over  one  full  y«ir  after  the 
mlnatlon  of  his  written  lease  and  eal 
upon  a  second  year,  could  then  quit 
premises  at  pleasute,  without  further  lU 
ty  to  pay  rent  Hut  he  could  not  is  se 
in  Barlow  v.  Walnwrlght.  See  notes  to 
case  In  Si  Am.  Dec.  79.  In  Baynes  v. 
rich.  133  N.  Y.  287.  31  X.  E.  91,  it  wai 
cided  that  from  the  Uct  of  the  tenant's  1 
Ing  over  after  the  expiratton  of  his  temi 
law  Inqtlied  an  agreement  to  hold  for  a 
tQ»on  the  tenns  of  tbe  prior  lease;  thai 
optkm  to  so  r^ard  It  was  with  the  land 
and  not  with  the  tmant  and  tbat  the  1j 
held  over  at  his  peril.  In  that  case  tbe 
ant  tnfenned  bis  landlwd  tbat  be  did 
wish  to  renew  bis  lease,  and  tbat  be  lat 
ed  to  surroider  possession  at  Its  tennlna 
but  be  was  prevented  from  so  doing 
two  days  by  his  Inability  to  procure  tr 
to  move  bis  goods  and  by  the  illness 
boarder.  It  was  held  that  these  tacts 
not  ^vent  muA  holding  over  trom  open 
as  a  r^iewal  ot  the  lease  for  another  ye 
tbe  landlord  elected  so  to  treat  It  la 
note  to  that  case  In  28  Am.  St  B^  63 
Is  said  to  be  the  general  rule  that  If  a 
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}r  one  or  more  years  holds  over  at  the 
ttioa  of  his  term,  the  landlord  may 
him  as  a  trespasser,  or  as  a  tenant 
lotfaer  year  upon  the  terms  of  the  prior 
as  far  as  applicable.  Cases  from  New 
Rhode  Island,  Indiana,  and  Minnesota 
ted  In  support  of  this  doctrine.  Tberc- 
unless  the  defendant  surrendered  bis 
to  the  premises,  and  in  legal  effect  ad- 
i  his  liability  for  their  use  to  Decem- 
j,  1S82.  it  must  be  held  that,  when  the 
iff  brought  the  suit,  his  claim  for  rent 
ny  part  of  the  quarts  commencing 
uber  1, 1882,  had  not  matured,  and  that 
was  error  in  including  in  the  Judgment 
»mB  for  "use  of  mill"  and  "rent  and 
f  wblcb  became  chargeable  after  ttaat 

Lppeared  that  in  September,  1891,  the 
iff  requested  the  defendant  to  exercise 
ptiCHi,  and  that  the  latter  declined  to 
the  lease  extended  beyond  November  1, 

for  the  reason  that  it  was  uncertain 
ler  be  could  obtain  logs  for  his  busl- 
the  next  winter.  But  after  that  date 
tayed  right  along,"  as  the  plaintiff  testi- 
fflth  no  new  agreement  as  to  his  occu- 
,  and  paid  his  rent  as  he  had  done 

the  written  contract.  After  that  year 
»mpleted,  he  continued  his  occupnucy, 
TOs  In  possession  of  the  premises  on 
□ber  27th,  when  the  plalntUTs  writ  was 
L  The  defendant  claimed  that  there 
ft  conrersatlcHi  In  August,  1892,  about 
mainlng  till  the  next  spring,  but  that  it 
>t«moiiDt  to  an  agreement.  The  plain- 
enled  having  such  conversation.  We 
t  think  that  the  defendant's  deciding  to 
i  the  premises,  and  his  act  of  taking 

and  removing  his  machinery,  after  the 
IfTs  notice  to  him  of  December  20th. 
>e  construed  as  conferring  upon  the 
iff  a  right  of  action  for  rent  not  then 

There  was  no  surrender  of  the  tenan- 

the  defendant,  nor  acceptance  thereof 
e  plaintiff.  The  plaintiff  did  not  re- 
te  the  relation  of  landlcH'd  and  tenant, 
•ndered  monthly  statements  of  rent  to 
ifendant  through  the  entire  year  1892. 

had  previously  done,  and  thus  reco^- 

him  as  his  tenant,  though  In  his  no- 
f  December  26th  he  called  him  a  tenant 
fferance.  If,  at  the  expiration  of  the 
led  lease,  the  plaintiff  had  done  no  act 
ilzlng  a  continued  tenancy,  the  defend- 
'ould  have  been  within  the  definition  of 

who  come  In  by  right  and  hold  over 
ut  right  He  would  have  remained 
y  by  the  plaintiff's  laches  as  bis  tenant 
fferance.  The  plaintiff  elected  to  rec- 
>  him  as  a  tenant  for  another  full 
by  taking  Ms  rent,  and  allowing  him. 
ut  objection,  to  enter  upon  a  second 
This,  we  think,  made  the  defendant 
Lut  from  year  to  year.  He  at  least  had 
It  to  complete  tbe  year  upon  which  he 
bus  entered.   Jnd^nent  xvTamed,  uid 

remanded. 


MONTGOMBRT  v.  BEEGHER  et  al. 
(Court «{  Cbanoerr  of  New  Jer«f.   MmtA  19, 

1895.) 

Absolute  Derd  as  Moktoage— Evidence. 
la  an  action  to  set  aside  a  deed  by  a  cor- 
poration, it  appeared  that  the  corporation  waa 
In  need  of  money;  that  its  manager  executed  a 
note  paynhle  to  tfip  corpomtion,  anil  due  in  00 
iliiys.  which  W!is  (liscoutitfd  by  (lefeodaut  at  a 
large  dificonnt.  When  the  note  became  due  it 
n'lia  not  paid,  and  the  deed  in  qnestion  was  then 
nifido  to  defendant,  the  itiiinager  at  the  time 
OCTecing  to  procure  defontlant  a  piirchnsiT  for 
the  lots  therein  conveyed.  Held,  that  the  trans- 
action WHS  a  loan,  and  the  deed  merely  executed 
as  security. 

Suit  by  John  A.  Montgomery,  receiver, 
against  Herbert  W.  Beeclier  and  otliei-s,  to 
declare  certaiu  conveyances  void.  Judgment 
Cor  complaionut. 

Peter  Backes,  for  complainant  Wm.  M. 
r^annliig  Knd  CI.  t>.  W.  Vroom,  for  defend- 

BIRD.  V.  C.  The  bill  In  this  case  Is  filed 
by  the  riK-eiver  of  the  Barnegat  Park  Com- 
pany. alle;;iug  in  effect  that  certain  convey- 
ances either  never  had  any  actual  existtince 
as  conveyances,  or  that  they  were  fraud- 
ulont,  and  consequently  should  be  declared 
void,  and  that  the  title  which  they  purport 
to  convey  should  be  decreed  to  be  In  the 
said  company.  It  is  admitted  by  the  com- 
plainant that  certain  Instruments,  which  up- 
on their  face  purport  to  convey  the  lands  In 
question,  had  an  existence,  but  It  Is  alleged 
that  such  honest  use  was  not  made  of  them 
as  to  effectually  pass  title.  It  appears  tli.Tt 
the  Barnegat  Park  Company  was  formed  on 
the  7th  day  of  August.  1889.  In  the  fall 
of  that  year,  according  to  the  testimony 
of  Edward  S.  Farrow,  the  principal  mana- 
trer.  It  became  financially  embarrassed,  al- 
thoufjh  It  declared  a  dividend-  of  2  per  cent, 
upon  Its  capital  stock  of  $200,000.  In  order 
to  relieve  itself  of  Its  enibarra-ssment.  he 
says,  he  advertised  for  persons  to  become 
interested.  The  result  of  this  advertising 
was  communication  from  a  man  by  the 
name  of  Forney,  and  through  him  negotia- 
tions were  carried  on  -which  resulted  In  the 
sale  of  tbe  premises  in  question.— one  par- 
cel to  said  Forney,  and  another  parcel  to  a 
man  by  the  name  of  Corbin.  All  of  the  ne- 
gotiations were  carried  on  througli  Forney. 
Corbin  never  baring  been  seen  by  F;irro\v. 
As  I  nndei-stand  him.  Forney  was  ouce  at 
Barnegat  Park,  but  his  exact  location  prior 
to  the  time  of  these  negotiations  he  was  not 
certain  of,  and  since  tlien  ho  has  only  heard 
of  either  Forney  or  Corbin  as  being  in  Chi- 
cago anil  Seattle.  Farrow  says  that  on  the 
2d  of  December.  1880.  two  notes  were  made 
by  him  to  the  Barnegat  Park  Company,  and 
indorsed  by  the  Bjirnegat  Park  Company.— 
one  for  $1.">00  and  the  otlier  for  5:1,250.- 
each  made  payable  In  tiiree  mouths,  of  one 
of  which  the  following  is  a  copy:  "Barnegat 
Park,  N.  J.,  Dec  2nd,  1889.  Three  mont|i& 
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after  date,  for  valne  recelTed,  I  promise  to 
pay  to  the  order  of  the  Bamegat  Park  Com- 
pany fifteen  hnndred  dollars,  at  the  Co  ru- 
in ere  lal  National  Bank  of  New  York,  with 

Interest  from  date  at  the  rate  of   %. 

$1,500.00.  Due   .  Edward   8.  Farrow, 

U.  S.  Army."  And  It  Is  Indorsed  as  fol- 
lows: "The  Bamegat  Park  Company,  M,  W. 
Conkling,  President.  Henry  C.  Corbtn."  I 
think  that  Farrow's  testimony  shows  that 
at  this  time  a  deed  was  made  and  executed 
In  the  name  of  the  company  as  grantor,  and 
In  the  name  of  Gorbln  as  grantee,  which  was 
afterwards  destroyed.  "Q.  What  became  of 
that  deed?  A.  Destroyed  when  the  other 
was  made.  Q.  To  whom  was  that  or  those 
deeds  made  that  yon  say  were  destroyed? 
A.  One  to  Forney  and  one  to  Gorbln.  Q. 
Why  did  you  think  it  necessary  to  make 
a  new  deed,  as  yon  previously  explained 
these  matured  about  the  time  of  the  maturi- 
ty of  the  notes?  Tell  me  what  deed  was  de- 
stroyed. Specify  the  land.  A.  On  the  88 
lots  In  the  boulevard  of  Bamegat  Park.  Q. 
Anywhere  they  might  be  available  without 
designating  that?  A  Without  designating 
that  38  lots."  When  this  note  matured,  he 
says  that  the  amount  due  therenpon  was 
paid  by  Gorbln,  less  16  per  cent  of  Its  face 
value,  and  that  then  the  deed  in  question 
was  delivered  and  eiecnted  to  him.  A  note 
In  all  respects  the  same  was  indorsed  by 
the  said  Edward  U  Forney,  and  when  it  be- 
came due,  Farrow  says,  be  paid  the  amount 
due  thereon.  less  15  per  cent  of  Its  face 
value,  and  that  a  few  days  thereafter  the 
deed  in  question  was  made  and  delivered  to 
blm.  At  this  time  one  Marcos  W.  Oonkllng 
was  the  president  of  the  association.  Far- 
row swears  that  be  prepared  these  deedji 
himself  for  Gorbln  and  Forney,  and  present- 
ed them  to  Conkling  for  his  signature,  and 
that  Gonkllng.then,  as  president  executed 
the  deeds.  Farrow  says  also  that  this  trans- 
action was  submitted  to  the  board  of  direc- 
tors, and  tbe  plain  Inference  la,  from  his 
testimony,  that  Gonkllng  was  present 
Conkling  denies  these  statements  In  every 
particular.  He  swears  that  the  first  inti- 
mation that  he  ever  had  of  this  transaction 
was  In  the  winter  of  1881  and  1892,— several 
weeks,  at  least,  after  the  appointment  of  the 
receiver.  He  says  that  during  that  winter 
season  he  and  Farrow  were  stopping  at  the 
hotel  called  "The  Pines."  While  there  they 
occupied  the  same  room.  In  which  was  an 
office  desk,  to  which  each  had  access.  He 
swears  that  In  that  desk  he  discovered  what 
purported  to  be  deeds  of  conveyance  by  the 
company  to  Gorbln  and  to  Forney,  and  what 
purported  to  be  two  other  deeds  from  Gor- 
bln and  Forney,  as  grantors,  with  the  names 
of  the  grantees  in  blank.  These  convey- 
ances purport  to  convey  the  lands  which 
are  now  claimed  by  the  complainant  In  this 
salt.  Gonkllng  says  that  he  made  a  note  of 
the  transaction  because  it  particularly  ar^ 
rested  his  attention  at  ttiat  tinuu 


The  diflFerence  In  the  statements  of 
principal  witnesses  Is  Important  althoi 
my  view  of  the  case,  not  conclusive.  Co: 
was  president  of  the  company,  and  F 
was  secretary  and  treasurer.  FarroT 
upon  l^e  ground  all  the  time,  and  had  t 
tire  control  and  managemeot  of  the 
pany.  Conkllng's  explanation  of  the 
ence  of  these  deeds  which  purport  to  c 
the  title  to  Gorbln  and  Forney  is  as  fo 
He  says  that  he  was  in  New  York  or 
ness,  and  that  at  the  request  of  Farn 
executed  a  number  of  deeds  In  blank, 
der  that  Farrow  might  not  be  delaj 
securing  purchasers  when  th^  were 
to  take  title,  and  that  he  delivered  thea 
veyances,  so  executed,  to  Farrow.  T] 
will  be  perceived.  Is  In  direct  conflict 
the  statements  of  Farrow  that  he  pn 
these  conveyances,  and  then  submitted 
to  the  board  and  to  Gonkllng,  and  that 
ling  then  executed  them.  It  Is  not  ai 
thing  tor  me  to  come  to  the  conduMor 
in  a  matter  of  so  little  interest  as  tfal 
turns  out  to  be  to  Gonkllng,  he  would 
erately  commit  perjury,  especially 
there  are  so  many  opportunities  to  c 
diet  htm,  and  so  many  witnesses  to 
the  fact  He  appeared  upon  the  v 
stand,  and  I  saw  nothing  to  awalm 
plclon  that  he  was  deliberatdy  falsi 
I  am  inclined  to  take  his  statemoit  ai 
I  cannot  comprehend  that  a  man  < 
business  oipadty  and  experience  coaU 
forgott«i  a  transaction  of  this  chai 
At  the  time  ct  these  negotiations  wltl 
bin  and  Forney,  the  company  liad  only 
two  conveyances,  the  consideration  of 
was  $4,800,  which,  or  the  principal  p 
which,  was  secured  by  mortgages.  T 
tal  cash  realized  at  this  time  was  only 
$400.  The  whole  number  of  lots  con 
to  Gorbln  and  Forney  was  72.  To  sa; 
under  such  circumstances— that  is,  I 
very  Infancy  of  the  enterprise,  when  1 
just  struggling  for  breath— a  transact 
this  nature  should  be  brought  befoi 
board  of  directors,  of  which  Gonkllot 
presld^t  and  that  be  then,  or  at  any 
time,  should  be  called  upfm  to  exeent 
d^ver  conveyances,  and  In  so  shmt  i 
beccane  so  utteriy  oblivious  to  the  fiict 
speak  about  it  as  he  did  under  oa 
quite  Incredible.  The  point  of  confll 
tween  Farrow  and  Oonkllng  does  not  t 
beyooid  this.  In  oth^  words.  Farrow's 
ments  may  be  true,  as  to  other  brand 
the  case,  without  necessarily  leadln 
mind  to  the  conclusion  that  Conkllng's 
ments  with  respect  to  the  execution  ai 
llTO?  of  these  conveyances  Is  false, 
all  the  circumstances  connected  wlti 
cose— that  Is.  the  way  In  which  these 
were  manipulated,  taking  both  the 
mente  of  Farrow  and  G<Hikllng,  and  tb 
in  which  the  grantees,  GorMn  and  F 
were  Introduced  into  the  negotiatioat 
flnaUy  dUanlssed  and  lost  stglit  of,  and 
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and  tbe  IntrodactlMi  of  Beecher  at  the 
ice  and  under  tbe  gnldance  oC  Farrow 

considered,  the  ImpreBslon  haa  been 
strongly  fixed  upon  my  mind  that  Oor- 
ind  Forney  were  men  of  straw,  and 
as  Instruments  by  Farrow.  When  ask- 
hat  the  consideration  for  the  Corbln 

was.  Farrow  says:  "He  paid  the 
Y  over  to  me.  The  amount  of  the  note 
be  dlsconnted  was  $1,500,  and  be  re- 
1  about  16%  bonus."  He  produced  the 
dated  Decembo'  2,  18S&  The  ccaivey- 
Is  dated  March  5,  1890.  When  asked 
:plaln,  he  says:    "The  note  matured 

monttas  after  date.  That  brings  it  to 
1  2d,  and  three  days  of  grace  would 

It  Marcb  5th,  1890;  and  that  day  the 

was  paid,  and  the  conveyance  was 

to  Mr,  Forney  In  consideration  of  the 
y.    The  company  at  that  time  was 

of  funds,  and  tt  could  not  take  care 
e  note."  He  says  the  company  was 
of  money,  and  was  getting  It  wherever 
old,  and  that,  wben  this  note  was 
,  FtHney  paid  the  cash,  less  IS  per 

and  tbe  amount  paid  was  placed  to 
redit  of  the  Bamegat  Park  Company, 
e  books  of  Farrow  &  Conkllng.  The 
y  Is  not  traced  furtber.  And  he  says 
paid  Forney  by  conveying  to  bim  38 
tamed  in  tbe  bill  of  complaint  on  the 
ay  of  March,  w^hen  the  note  matured, 
ays  tbe  Corbin  transaction  was  tbe 

in  all  respects,  but  that  the  deed  to 
was  executed  on  the  16th  of  March, 
There  is  nothing  to  show  that  the 
!gat  Park  Company  kept  any  Ixioks  of 
nt  of  its  own.  From  tbe  testimony 
iference  Is  that  the  books  of  Farrow 
nkllng  were  tbe  only  account  books 
1  exhibit  any  of  the  money  transactlcms 
9  concern.    Nothing  has  been  present- 

the  way  of  accounts,  to  show  that  the 
deration  spoken  of  ever  passed  to  the 
any. 

,  to  proceed,  wliat  comes  after  Is  both 
teresting  and  as  enigmatical  as  what 
gone  before.  Farrow  says  that  he 
ised  Forney  and  Corbln  to  find  a  pur- 
r  for  them.  With  this,  all  interest  up- 
lelr  part  seems  to  have  ceased.  Far- 
lays  that  he  negotiated  tbe  transaction 
Beeclier,  and  that  Beecher  was  to  give 
n  and  Forney  $3,000  for  the  lots  named 
a  bill,  and  that  he  delivered  the  deeds 
ror  to  Beecber.  It  would  be  supposed, 
iw  haviuh'  undertaken  this,  that  be 
i  be  able  to  account,  as  was  his  duty, 
an  a^eut,  for  the  entire  consideration; 
e  can  only  account  for  $700,  which  was 
by  check  on  the  4th  day  of  May,  1892. 
was  more  than  seven  months  after  the 
ntment  of  tbe  receiver,  and  a  year  and 
Donttas  after  tbe  date  of  the  deed  to 
ler.  He  was  asked  if  be  knew 
ly  about  the  payment  of  tbe  $3,000  1^ 
m:  "A.  Tea,  sir;  I  received  tbe  flnal 
ent  from  Mr.  Beecber.   He  gave  me  a 


check,  I  think,  for  halt,  and  then  tbe  bal- 
ance In  two  paymMits,— six  months  or  a 
year,  I  think;  the  last  check  being  In  full, 
dated  May  4,  1802."  He  Is  then  asked  by 
his  counsel  If  he  has  any  knowledge  of  the 
payment  of  the  other  $2,300,  and  he  an- 
swercrl.  "No,  sir;  I  have  not."  On  croes  ex- 
amlnatlon  be  was  asked:  "What  did  he 
pay?  A.  He  paid  them  some  cash  at  the 
time,  and,  as  far  as  I  know,  gave  them 
some  notes  for  the  balance.  Q.  How  much 
of  that  cash  did  he  give  Mr.  Forney?  A.  I 
can't  tell  you."  Nor  was  there  any  proof 
from  any  source  whatever  that  this  amount 
of  the  alleged  consideration  was  ever  paid. 

There  has  been  an  answer  put  in  in  the 
name  of  all  tbe  defendants,— Farrow,  Beech- 
er, Forney,  and  Corbln,— but  the  latter  three 
have  been  In  no  other  sense  represented, 
neither  of  them  having  been  sworn  or  ex- 
amined. Nor  has  any  reason  been  shown  why 
they  have  not  been.  Tioe,  a  party  claiming  an 
Interest  In  an  estate  may  establish  it  with- 
out subjecting  himself  to  an  examination; 
but  it  may  well  be  conceived  that  circum* 
stances  may  be  presented  of  such  a  charac- 
ter as  to  awaken  the  gravest  suspicion  of 
tbe  honesty  of  a  transaction,  when  the  best 
testimony  Is  not  produced.  I  cannot  but  in- 
fer that  Forney  and  Corbln  had  no  personal 
Interest  in  this  suit  at  Its  commencement, 
or  at  the  present  time,  and  tfaat  consequent- 
ly, if  they  ever  bad  the  interest  which  is 
claimed  for  them,  they  would  have  been 
quite  disinterested  witnesses,  and  their  tes- 
timony would  have  been  of  the  utmost  serv- 
ice to  the  court  But  the  interest  of  Bfr. 
Beecher  In  the  cause.  If  what  is  claimed  In 
his  behalf  be  meritorious,  is  so  great  as.  In 
my  mind,  to  excite  more  than  surprise  that 
his  testimony  has  not  been  presented.  This 
is  especially  so  when  it  Is  considered  that 
be  has  Joined,  or  been  made  to  Join,  in  the 
answer  with  the  other  defendants.  Why 
bis  testimony  should  not  be  produced  has 
not  been  explained.  His  interest  in  these 
lots  has  been  directly  challenged  and  de- 
nied. Indeed,  he  is  charged  with  assisting 
In  an  effort  to  perpetrate  a  fraud  upon  the 
Bamegat  Park  Company.  Farrow,  the  man 
with  whom  it  Is  said  be  carried  on  these 
transactions,  acknowledges  himself  unable 
to  give  tbe  details  of  the  transaction  for 
said  lots.  Without  dwelling  upon  this,  I 
cannot  but  infer  that  Mr.  Beecber  abandons 
the  defense,  or  finds  himself  wbol^  unable 
to  sustain  It.  In  the  answer,  fraud  is  de- 
nied, so  far  as  Beecber  is  concerned,  and 
the  only  allegation  In  support  of  his  claim 
to  the  title  Is  that  he  paid  a  good  and  valu- 
able consideration  tor  the  premises.  I  can- 
not but  conclude  that  these  deeds  were  nev- 
er beyond  the  control  of  Farrow.  He  was 
asked  who  put  those  deeds  upon  record. 
He  answered:  "I  do  not  know.  I  might 
have  sent  tbem  up  for  record.  Q.  When 
were  they  recorded?  A.  Wben  it  was  learn* 
ed.  I  believe,  that  tbe  transaction  was  ab; 
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ta<Aedr-some  tbne  In  1802, 1  beHere.**  Not- 
withstanding tbe  above,  he  aays  that  Oorbtn 
and  Forney  liad  possession  of  thetr  deeds, 
but  this  In  no  -wise  limits  tbe  conTlctltm 
that  he  had  tiie  control  of  tbem  at  will. 
And-  this  seems  to  be  equally  trne  of  the 
deeds  purporting  to  conrey  the  title  to 
Beecher. 

In  the  above  statraients  and  ei^Messione 
or  conclusions,  I  have  been  oontrolled 
tbe  Tlews  ontilned  In  tbe  bill  of  eomplftlnt 
Bnt  there  is  another  view  to  be  taken  of 
tbe  case,  when  tbe  testimony  is  carefully 
contend,  irtilch,  to  my  mind,  is  more  sat- 
Isfoctoir.  ftnd  quite  In  harmony  with  tbe 
condition  In  which  the  Bamegat  Park  Com- 
pany found  Itself,  and  also  with  tbe  testi- 
mony In  the  cause.  This  transaction  should 
be  r^rded  as  nothing  more  nor  less  than 
a  loan  of  mon^  upon  the  part  of  Forney 
and  Corbln,  and  an  execution  of  ttiese  In- 
struments, and  a  delivery  to  tbem  or  for 
them,  ae  aecnrl^  for  sncb  loan.  It  Is  per- 
fectly evident  that  they  did  not  purchase, 
and  that  It  never  was  tbeir  Intention  to 
purchase.  It  Is  equally  evident  that  tbe 
company  did  not  negotiate  with  them  for  a 
SRle,  bnt  for  a  loan.  Had  the  tnnsacUon  been 
one  of  bargain  and  sale.  It  would  have  been 
complete  In  tbe  flrat  Instance.  On  tbe  2d 
day  of  December,  1888,  when  the  notes  were 
delivered,  tbe  exact  consideration  for  the 
properties  would  have  been  agreed  upon. 
Tbe  conveyance  of  title  would  have  been 
accepted,  and  that  would  have  been  tbe  end 
of  it  Had  tt  been  snch  sale,  there  would 
have  been  no  discount  or  p«centage  of 
large  amount  lliere  would  have  been  no 
promise  upon  tbe  part  of  Farrow  to  procure 
some  one  else  to  relieve  Fom^  and  Oorbln. 
A  simple  statement  of  fhcts,  and  a  review 
of  what  is  above  stated,  must  lead  every 
person  at  all  acquainted  wltb  l^al  methods 
to  tbe  coDdnslon  that  to  denominate  the 
tnuDsactlon  as  an  absolute  e<mveyance  Is  a 
gross  misnomer.'  The  testimony  of  Farrow 
Mtabllshes  this  view  of  the  case  beyond 
controTvsy.  I  therefore  conclude  that  these 
conveyances  were  off«%d  as  a  pledge,  that 
the  Interests  of  the  pledgees  have  been  sat- 
iBfied,  and  that  Beecher  bolds  tbe  title  for 
the  Bam^t  Park  Oompany.  He  will  be 
required  to  execute  a  conv^ance  to  the 
complainant  es  recidver,  or  to  sncb  othw 
person  as  may  hereafter  be  named  by  the 
court,  to  be  held  In  trust  by  him  fbr  the 
credltorB  of  said  company. 


STATE]  {SCHEFBAUER  etal.,  ProBccutorH)  t. 
BOASD  OP  TOWNSHIP  COMMITTEE 
OP  KEARNEY  TP.  et  al. 
(Supreme  Coart  of  New  Jeney.   Feb.  28, 1895.) 

XCHIOIPU.  CoitPORATlONS  —  BtBBBT  LiSBTIHO  — 

PoWBE  or  Towir  Board— Coktbacts. 
l.T%e  act  of  tbe  legislatare  entitled  "An 
act  anthoiWnc  tbe  llghtbig  of  pabUc  streets  and 


places.  In  tbe  dtles,  towns,  townships,  bon 
ttnd  TiUasefl  of  the  state,  and  to  eieet  and  i 
tain  tbe  proper  appliances,"  approved  Ma; 
1894  (P.  L.  1894,  p.  477),  confero  upon  the  t 
■bip  committees  of  the  respective  townshii 
this  state  general  pow«r  over  tbe  matters  o 
liffhting  of  streets  and  pablie  places  io  said  t 
shipB,  and  under  this  act  the  township  cod 
tees  are  antborized  to  enter  into  contrac 
light  the  streets  with  gas,  electric  lli^ts.  or 
erwise,  fora  term  not  exceeding  five  years,  ai 
canee  the  annual  expenae  thereof  to  be  raise 
taxation,  the  lame  as  the  expense  for  the  v 
Ing  and  repairing  of  roads  and  streets  Is  n 
2.  Tbto  act  of  May  22,  18M.  Is  appUcat 
the  township  of  Kearney,  in  the  coon^  of  J 
Bon,  which  waa  created  and  incorporated  b 
act  entitled  "An  act  to  set  off  from  the  t 
ship  of  Harrison  in  the  county  of  Hudson,  a 
township  to  be  called  tbe  townsIUp  of  Kean 
approved  March  14,  1867  (P.  L.  1807.  p. 
and  QDon  which,  nnder  the  corporate  name 
title  of  "The  Board  of  Township  Committi 
the  TowuBbip  of  Kearney."  additional  po 
were  conferred  by  virtue  of  the  provisions  < 
act  entitled  "An  act  for  the  imiunvement  o 
township  of  Kearney  in  the  county  of  Hu< 
and  to  increase  the  powers  of  tbe  township 
mittee  in  said  township,"  approved  April  o, 
(P.  L.  1871.  p.  1371):  and  under  these  lawi 
the  act  of  May  2SL  1891,  the  board  of  the  t 
ship  committee  of  the  township  of  K«am< 
the  municipal  authority  authorised  to  act  it 
matter  of  lighting  the  streets  and  public  p 
of  that  township  with  gas,  electric  Ughts,  or 
erwise. 

8.  In  tbe  exercise  of  the  power  of  ligl 
the  streets  of  the  townshii>  under  these  1 
the  board  of  township  committee  ia  not  bom 
award  a  contract,  where  tbe  street  lightii 
done  contract,  to  the  lowest  bidder  for 
work,  bat  they  are  bound  to  exercise  the  n 
In  a  bona  fide  manner,  and  with  reasonable 
cretion  and  judgment  for  the  benefit  of  the  t 
ship,  basing  such  reasonable  discretion .  up 
rational  baris  of  fact  in  its  support  When 
determination  of  the  t)oard  is  upheld  by 
rational  baais  of  fact  the  court  will  not  d< 
diqiuted  facts,  or  weigh  evidence.  In  order  t 
view  the  action  of  the  board  In  awarding 
tracts  of  the  class  In  questioo. 
(Syllabus  by  the  Oonrt) 

'^rtlorarl  In  the  name  of  the  state  at 
suit  of  Rupert  Schefbauer  and  Jesse  Ca 
against  the  board  of  township  committe 
tbe  township  of  Kearney,  in  Hudson  cou 
and  George  F.  Woolston,  to  review  a  cont 
for  lighting  streetBJ  Contract  affirmed. 

Argued  November  term,  1894,  before  I 
ON,  MAGIE,  and  LIPPINGOTT,  JJ. 

Edward  Kenny,  for  prosecutora.  Joi 
Parkw,  Jr.,  for  defendant 

LIPPINOOTr,  J.  Tbla  writ  brings  uii 
review  tbe  proceedings  and  resolnt 
passed  by  the  board  ot  towndilp  conimi 
of  tbe  township  of  Kearney,  In  tbe  eoont 
Hudson,  on  tbe  14th  day  of  A^nst,  ] 
whereby  a  contract  was  awarded  to 
George  F.  Woolston  for  ligbtlng  Uw  ati 
of  said  township  of  Kearney  far  a  tern 
five  years  wltb  electric  aic  lights,  /nie  i 
ecntws,  one  of  whom  Is  an  unmieceMfnl 
der  for  the  contract  end  tbe  other  a 
paying  citizen  of  the  townsblp,ycontest 
validity  and  legality  of  the  award  of 
contract  to  Woolston,  and  tbe  prfa 
grounds  opcm  which  tiiey  assail  the  pi 
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•a  are  that  tbe  board  of  township  com- 
•e  of  this  township  Is  not  aathorized  at 
>  contract  In  tbe  matter  of  tbe  lighting 
e  streets  of  tbe  township,  or,  If  bo  an- 
Ecd,  then  they  bare  no  power  to  make 

contract  for  such  a  length  of  time  as 
rears.  Tbe  board  of  township  commlt- 
m  tbe  12tb  day  of  Jane,  18&4,  by  resoln- 
directed  the  clerk  to  advertise  for  a 
act  for  street  electric  lighting  for  a 

of  fire  years,  and  bids  were  then  re- 
d  from  three  bidders.  Including  bids  by 
rbaner  and  Woolston.  These  bids  were 
!d  on  July  10,  1894,  and  referred  to  the 
Ing  committee  of  the  board.  On  Angust 
304,  tbe  conunlttee  on  lighting  reported, 
amending  the  award  of  the  contract  to 
ston,  and  on  Angnst  28,  1894,  by  resoln- 
the  board  so  awarded  the  contract.  The 
tcutors,  before  the  contract  was  eiecnt- 
□ed  out  this  writ  of  certiorari  to  review 
iroceedlngs,  and  tbe  award  of  the  con- 

e  qnestlon  of  the  extent  of  the  power  of 
;8hlp8  generally  over  this  matter,  and  tbe 
X-  of  tbe  t>oard  In  this  township,  mnst 
St  disco  seed  and  determined.  The  town- 
of  Kearney  was  Incorporated  by  an  act 
e  legislature  entitled  "An  act  to  set  off 
tbe  township  of  Harrison,  In  the  county 
ndson,  a  new  township  to  be  called  the 
ship  of  Kearney,"  approved  March  14, 
(P.  L.  1867,  p.  253).  This  act,  by  Its  ei- 
I  provlstons,  conferred  upon  the  Inhab- 
I  all  the  rights,  powers,  privileges,  and 
ntages  to  which  the  Inhabitants  of  the 

townships  In  tbe  state  were  entitled  or 
!ct  by  tbe  laws  of  this  state.  By  the 
ral  law  entitled  "An  act  Incorporating 
ihabltantsof  townsblpe,  designating  their 
rs,  and  regulating  tneir  meetings"  (Re- 
D,  p.  1191),  approved  April  14,  1846  <NIx- 
>lg.  p.  872),  it  was  provided  that  the  In- 
lants  of  each  of  the  several  townships 
is  state  were  constituted  a  body  politic 
corporate  In  law,  as  theretofore  constl- 
1  and  established,  by  tbe  name  of  "the 
>ItantB  of  the  township  of  •  *  •  In 
lounty  of  •  ♦  *."  By  the  eleventh 
sn  of  this  act  tbe  persons  quallfled  to 
at  town  meetings  were  empowered  at 

annual  meeting,  or  at  any  other  meet- 
[uly  held  for  the  purpose,  to  vote,  grant, 
mlse  such  sum  or  sums  of  money  for  tbe 
tenance  and  support  of  tbe  poor,  the 
ling  and  repairing  of  pounds,  tbe  open- 
making,  working,  and  repairing  of  roads 
keeping  them  In  order,  and  prosecuting 
efending  the  common  rights  of  such 
ishlp,  and  for  other  necessary  char- 
md  legal  objects  and  purposes  thereof, 
:e  or  shall  be,  by  law,  expressly  vested 
le  Inhabitants  of  the  several  townships 
Is  state,  by  this  or  some  other  act  of  tbe 
latnre.  By  the  twelfth  section  of  this 
tie  township  committees  were  authorized 
tp^nteud  the  exx>enditure  of  any  mon- 
alsed  by  tax  for  the  use  of  the  township. 


It  will  be  observed  that  the  power  to  re- 
pair roads  and  keep  them  In  order  was  one  of 
the  principal  objects  of  the  Incorporation  of 
townships,  and  It  would  seem  quite  conclu- 
sive that  tbe  power  to  light  the  roads,  wher- 
ever In  the  township  It  became  necessary  for 
public  safety  or  convenience,  could  be  exer- 
cised, whenever  the  voters  of  the  township, 
through  tbe  forms  of  law,  chose  to  grant  and 
raise  money  for  that  purpose,  to  be  expend- 
ed under  tbe  superintendence  of  tbe  township 
committee;  and  that  the  township  commit- 
tees were  the  municipal  authorities  author- 
ized to  act  In  such  matters  after  such  grant 
of  money  had  been  made  for  the  purpose. 
The  power  to  repair  and  keep  In  order  roads 
would  certainly,  by  necessary  Implication, 
confer  the  power  to  light  a  road,  or  portion  of 
It,  when  necessary;  and  It  is  a  power  which 
has  been  exercised  by  township  committees, 
to  a  certain  extent,  ever  since  the  creation 
of  such  political  subdivisions  as  townships. 
It  would  be  a  necessary  charge,  and  It  would 
constitute  a  legal  object  for  the  good  of  the 
public,  within  the  power  of  these  political 
organizations.  The  only  restrictions  upon 
the  part  of  the  township  committee  In  an  ex- 
penditure for  this  purpose  would  be  that  it 
must  he  preceded  by  a  resolution  or  order 
by  the  voters  of  tbe  township  of  a  tax  for 
that  purpose,  which  resolution  or  order  could 
also,  by  Its  terms,  provide  the  time  and  mode 
In  which  the  township  committee  should  ex- 
ercise its  power.  Without  the  order  for  the 
tax,  the  committee  would  be  invested  with 
no  power  whatever  over  this  or  any  other 
class  of  township  expenditure;  but  when  the 
tax  Is  ordered  raised  for  this  purpose,  and 
no  other  agents  of  the  township  appointed  by 
tbe  town  meeting  or  town  electors,  the  power 
to  make  expenditures  for  this  purpose  fell 
upon  the  township  committee.  The  town- 
ship committees  are  the  agents  of  the  town- 
ship, so  far  as  their  acts  within  the  provi- 
sions of  the  law  are  concerned.  Demarest  r. 
Inhabitants  of  New  Barbadoes,  40  N.  J.  Law, 
604.  Under  tbe  eleventh  section  of  the  gen- 
eral township  act  It  Is  concluded  that  when- 
ever It  became  necessary  for  public  safety 
or  convenience  to  light  any  road,  street,  or 
part  or  parts  thereof  In  a  township,  it  was 
within  the  power  of  the  voters  to  grant  and 
raise  by  tax  a  sum  of  money  sufficient  for 
that  purpose,  as  one  of  the  legal  objects  of 
Incorporation,  to  be  expended  under  tbe  su- 
perintendence of  the  township  committee, 
who  were  the  legal  body  authorlr.ed  to  act  In 
the  matter.  I  think  the  power  falls  within 
the  reasonable  Interpretation  of  the  general 
township  law,  and  within  the  principles  es- 
tablished by  the  few  cases  In  this  state  in 
which  the  powers  of  incorporated  townships, 
and  their  township  committees  have  been  dis- 
cussed. The  power  of  lighting  roads  with- 
in the  townships  Is  not  conferred  upon  any 
other  corporate  body  exercising  municipal 
authority  within  the  township,  and  by  a  fair, 
reasonable,    and    necessary   implication  it 
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arises  ont  of  the  Ter7  nature  of  the  objects 
and  purposes  of  the  township  goTemments 
as  provided  1^  the  general  laws.  The  power 
must  be  exercised  the  munldpal  authority 
with  reasonable  discretion,  within  the  oar* 
row  bounds  of  the  leglslatlTe  grants  of  au- 
thority to  townships.  I  do  not  think  It  can 
be  denied  that  municipal  authority,  having 
exclusive  power  of  repair  and  keeping  in  safe 
condition  the  streets  or  roads,  also  has  the 
power,  by  necessary  ImpUcation,  for  tlie  pul>- 
llc  convenience  and  safety,  to  light  such 
streets  or  roads.  2  Dill.  Mun.  Corp.  (4th  Ed.) 
p.  822,  i  691  (54G)  and  cases  cited  In  note. 
The  township  powers  to  be  exercised,  Ulce 
those  of  any  other  public  muni<dpal  corpom- 
tion,  are  those  granted  In  express  words; 
those  necessarily  or  fairly  implied  in,  or  In- 
cident to,  the  powers  expressly  granted; 
and  those  essential  to  the  declared  objects 
and  purposes  of  the  corporation.  1  Dill. 
Mun.  Goorp.  (4th  Ed.)  S  80,  and  cases  dted. 
For  powoB  of  townships  and  township  com- 
mittees: Bradley  v.  Town  of  Uammonioiu 
38  N.  J.  Law.  430;  WaterwoAs  t.  Smith,  47 
y.  J.  Law,  473,  1  Atl.  4S».  The  township 
committee*  when  indictable  for  not  keeping 
highways  In  good  order  and  repair,  can  file 
a  bin  in  their  own  name  to  restrain  shutting 
up  such  highways  or  rendering  them  Im- 
passable. Inhabitants  of  Oreenwlch  v.  Bas- 
ton  &  A.  B.  Co.,  24  N.  J.  Eq.  217.  2o  X  J. 
I!4q.  505.  The  appropriation  or  grant  of  mon- 
ey by  the  voters  must,  of  course,  precede 
or  be  In  advance  of,  the  obligation  or  the  ex- 
penditure^ unless  otherwise  provided  by  law. 
Wayne  Tp.  v.  GahlU.  49  N.  J.  Law,  150.  6  AU. 
621;  26  Am.  &  Eng.  Enc.  Law,  p,  9fl^  tit 
rrowns  and  Townships";  Rulon  v.  InhaUt- 
ants  of  Woolwich,  55  N.  J.  Law,  489,  27  AtL 
900.  The  power  of  the  township  committee  to 
act  would  d^end  upon  whether  the  voters  of 
the  township  had  voted  any  sum  or  sums  of 
money  as  an  annual  expoaditnre  for  sacib  ob- 
ject or  purpose.  When  this  condition  was 
complied  with  or  otherwise  provided  for,  then 
the  township  committee  was  the  munlcliMl 
body  authorised  to  act  in  tba  matter  of  the 
stqtarlntendmce  of  the  exiien^tnre  called  for. 
By  the  ivovlsions  of  "An  act  for  the  Improve- 
meat  of  the  township  of  Kearney,  in  the 
county  of  Hudson,  and  to  increase  the  powers 
of  the  township  committee  In  said  town- 
ship," approved  April  0,  1871  (P.  L.  1871,  p. 
1371),  other  and  greater  powers,  rights,  and 
privileges  were  conferred  ivon  the  town- 
ship committee  than  were  conferred  upon 
township  committees  In  and  by  virtue  of  the 
provisions  of  the  genera]  law  incwporatlng 
townships,  to  which  reference  has  been  made. 
The  corporate  name  of  the  township  by  this 
act  was  designated  as  "The  Board  of  Towo- 
ship  Committee  of  the  Township  ot  Kear- 
ney.** The  powers  confenred  were  as  ample 
as  those  conferred  upon  an  ordinary  city  gov- 
ernment By  this  statute  the  township,  as  a 
body  politic,  was  possessed  of  all  the  powers 
conferred  by  the  general  laws  governing 


townships,  and  not  in  conflict  with  the 
creased  powers  under  the  act  of  1871. 
such  increased  powers  as  were  conferred 
that  act  Under  this  act  of  1S71  it  was 
vided  that  "the  board  of  township  commj 
of  the  townah^  of  Kearney"  should  ban 
the  powers  of  a  munltipal  corporatkm  m 
sary  for  carrying  out  the  ol^ects  and 
poses  of  the  act  It  could  have  a  com 
sMl,  alterable  at  pleasure,  and  Ita  tit 
could  sue  and  be  sued  In  any  of  the  oa 
of  this  state;  and  by  this  title  It  was  emi 
ered  to  make  contracts,  agreements, 
regnlationa,  and  pass,  alter,  and  repeal 
dinances  for  the  purpose  ot  carrying  out 
objects  and  Intentions  of  this  act  By 
elevmth  section  of  this  act  the  boan 
township  committee  was  vested  with  p( 
to  pass,  enforce,  alter,  and  repeal  ordlna 
to  take  effect  in  said  township  of  Kear 
to  lay  out,  open,  widen,  vacate^  alter,  gi 
fill  up,  reQIl,  establish,  alter,  and  ngx 
the  grade  and  grading  of  all  streets,  ava 
and  roads,  side  and  cross  walks;  to  aacei 
and  establish  the  boundaries  of  all  sti 
and  public  roads  In  the  township,  an* 
authenticate  all  said  Inq^vements  by  n 
or  othwwlse;  to  pave,  macadamlae,  gt 
curb,  and  gutter  the  streets,  aTennea. 
roads;  to  construct  and  build  sewers,  dn 
and  culverts,  and  other  Decessaiy  pass 
for  water;  to  lay  sidewalks  of  stini«  or 
et  materials,  and  to  lay  out  cross  walk 
stone;  to  set  and  reeet  the  curbs  and  gni 
in  the  streets  and  roadi^  w  any  part  tl 
of.  The  powo*  was  also  conferred  on 
board  to  lay  and  r^nlate  or  prohibit  Hie 
Ing  o^  water  or  gas  pipes  In  or  under 
streets  or  roads  or  any  part  thereof;  to 
Clare  what  shall  be  omaldered  nnlsukoes 
prevent  and  remove  all  obstructions  and 
sauces  In  and  upon  any  street,  road,  plao 
places  in  said  township;  and  to  secnr 
every  reqiect  to  the  public^  and  to  ttie 
Jolnlnc  owners  the  safe  and  oonvenlsnt 
of  aU  stre^  aldewalka,  and  pnUlc  pli 
for  the  purpose  for  which  th^  were  or  m 
be  laid  or  dedicated  In  said  township, 
rious  other  and  extensive  powers  were  gz 
ed  to  the  board  of  township  eommlttei 
this  act  ot  1871,  as  fully  and  as  amph 
those  which  are  gen«ally  provided  for 
ordinary  city  municipal  government; 
b-om  time  to  time  since  1871  up  to  the  ] 
ent  time  additional  powers  have  been, 
both  fecial  and  general  lavra,  axtende 
this  governing  beard  of  this  townshli 
meet  the  needs  and  exigencies  of  the  raj; 
Increasing  population  thereof. 

One  of  the  first  objections  made  to 
awarding  of  this  contract  for  electric 
lighting  is— and  the  Insistment  la  strenuo 
made— that  Uiere  Is  not  vested  in  the  b< 
of  township  committee  of  the  townShI] 
Kearney  any  right  by  virtue  of  any 
Islatlve  authorl^  to  act  at  all  In  the  i 
ter  of  the  lighting  of  streeto  in  such  U 
ship.   I  think,  by  the  references  aln 
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e.  and  &  review  of  the  powers  ud  priv- 
s  confeiTCd  upon  the  Incorporated  town- 
1  under  the  general  law  by  the  title 
be  Inhabitants  thereof,  and  upon  the 
ishlp  committees  thereof.  It  Is  clearly 
[>u8trated  that  whenerer  and  wherever 

>  necessary  for  the  public  good,  and 
Ic  needs  require  the  llghtlni;  of  the 
its  and  roads,  the  power  can  be  exer- 

uuder  these  genwal  laws,  and  that  the 
ship  committee  Is  the  municipal  author- 
k'ith  power  to  act  In  the  premises.  But, 

tf  this  contention  be  not  good,  still  it 
iUcult  to  perceive  how  the  power  can 
euled  to  this  board  under  the  provisions 
le  act  of  187L  Under  this  act  of  18T1 
e  power  is  given  to  lay  out  and  Improve 
ts,  to  regulate  the  use  of  the  same,  re- 

>  obstructions  therefrom,  lay  out  slde- 
8  thereon,  and  to  do  and  perform  every 
r  act  In  relation  to  such  public  streets 
b  a  municipal  coriwration  like  that  of 
:y  would  or  could  be  authorized  to  do 
r  any  charter  of  Incorporation.    It  Is 

there  Is  no  express  power  granted  to 
t>oaxd  to  light  tbe  streets,  but  tbe  power 
.y  out  streets,  to  make  them  accessible 
e  public,  and  to  adjoining  property  own- 
uid  to  render  them  safe  and  convenient 
lubtlc  use  and  public  travel,  and  to  lay 
pipes  In  the  street,  certainly  carries 

it  as  a  necessAr  bicldent  the  power, 
lever  It  is  deemed  necessary  tot  the  pub- 
ood.  to  light  them.    This  board  is  not 

entitled  to  exercise  the  powers  which 
ixpreesly  granted  to  It,  but  also  snch  as 
aecessarily  Incident  thereto  In  order  to 

exercise  the  powers  expressly  granted, 
lose  to  become  incorporated  under  the 

>  of  "The  Board  of  Township  Committee 
le  Township  of  Kearney,"  but  it  Is  no 
a  municipal  corporation  than  if  it  had 

incorporated  under  the  name  of  "The 
<^  Kearney."  Ail  this  depends  upon  tbe 
tered  powers  and  privileges  which  it  is 
led  freely  to  exercise  for  the  public  good, 
'.a  the  execution  of  these  powers  It  is  en- 
I  to  appropriate  and  raise  money  by  tax- 
.  without  any  other  limit  than  the  pub- 
i^ceesity.  It  may,  therefore,  be  con- 
id  that  there  was  vested  in  the  board  of 
ishlp  committee  of  the  township  of 
ney  power  to  light  the  streets  within  the 
ship  limits,  and  to  provide  ordinary, 
tnsble,  and  ample  appliances  for  snch 
Inr-  And  there  can  be  no  dispute  In  this 
er  but  that  the  board  here  referred  to 
the  board,  and  tbe  only  board,  author- 
to  act  In  such  matters  from  time  to 
,  by  ordinance,  resolution,  contract,  or 
sment.  In  accordance  with  tbe*  provl- 
I  of  tbe  township  charter.  By  an  act  of 
ieglslatare  oititled  "An  act  authorizing 
Iffhting  of  pabllc  streets  and  places,  In 
cities,  towns,  townships,  bc»migh8  and 
;e8  of  the  state,"  passed  June  1,  1886 
ii.  1886,  p.  389),  the  common  council, 
ship  oommittee,  or  other  municipal  aa- 


thorttles  of  any  city,  town,  township,  bor- 
ough, or  village  In  this  state  were  author- 
ized, from  time  to  time,  by  ordinance  or  reso- 
lution, to  ord^  and  cause  any  public  street 
or  streets,  place  or  places,  or  any  part  or 
i;>arts  thereof  in  any  city,  town,  township, 
borough,  or  village  to  be  lighted  with  gas  or 
otherwise,  with  full  power  to  make  or  enter 
into  contract  or  contracts  with  auy  othei- 
party  or  partlee  in  relation  to  the  matter,  and 
to  appropriate  money  by  taxation  to  bear  the 
expense  of  such  lighting.  It  Is  hardly  nec- 
essary to  say  anything  In  relation  to  this  act, 
except  to  refer  to  tbe  fact  that  it  applies  to 
all  cities,  towns,  townships,  boroughs,  and 
villages,  and  confers  the  power  upon  tbe  dif- 
ferent municipal  authiHrltieB  in  each  of  these 
subdivisions  to  act  in  such  matter;  and  to 
add  that  In  townships  tbe  power  is  con- 
ferred upon  township  committees  by  con 
tract  or  otherwise  to  light  the  streets  with 
gas  or  otherwise.  This  act  necessarily  lim- 
its the  exercise  of  this  power  within  the 
annual  appropriation  for  such  expenditure, 
and  gives  no  power  to  contract  for  more 
than  a  period  of  one  year;  but  the  appro- 
priation for  such  purpose  need  not  precede 
the  contract  for  such  lighting.  By  a  sup- 
plement to  the  general  act  of  incorporailon 
of  townships,  approved  April  14,  1846,  wliich 
supplement  was  approved  May  17,  18!>4  (P. 
L.  1894.  p.  434),  the  township  CMnmlttee  or 
board  of  commissioners  within  any  towu- 
shlp  of  this  state,  having  authority  to  pro- 
cure and  supply  lights  for  lighting  the  public 
streets,  were  emjrawered  to  make  a  contract 
with  any  person  or  corporation  for  tbe  sup- 
plying of  such  lights,  for  a  year  or  term  of 
years,  which  contract,  when  so  made,  shall 
be  lawful  and  valid;  and  the  moneys  pay- 
able-nnder  said  contract  in  each  year  shall 
be  levied  and  raised  by  taxation  in  tbe  an- 
nnal  tax  levies  df  such  year,  provided  that 
DO  snch  contract  shall  be  made  for  a  longer 
period  than  five  years.  By  an  act  entitled 
"An  act  authorizing  the  lighting  of  public 
streets  and  places.  In  tbe  cities,  towns,  town- 
ships, boroughs  and  vlilsges  of  this  state, 
and  to  erect  and  maintain  the  proper  ap- 
pliances," approved  May  22,  1894  (P.  L.  1894, 
p.  4Tt),  power  was  conferred  upon  the  com- 
mon council,  township  committee,  or  other 
municipal  authorities  of  any  dty,  town, 
township,  borougb,  or  village  In  tbls  state 
authorized  to  act  in  such  matters,  by  ordi- 
nance or  resolution,  to  order  and  cause  any 
public  street  or  streets,  place  or  places,  or 
any  part  or  parts  thereof,  to  be  lighted  with 
gas,  electric  lights,  or  otberwise,  and  to 
erect  and  maintain  for  tbat  purpose,  or 
cause  to  be  erected  and  maintained,  all  nec- 
essary and  proper  posts,  poles,  lanterns,  and 
fixtures,  and  to  make  and  enter  Into  any 
contract  or  contracts  with  any  other  party 
or  parties  for  any  term  or  terms  not  e.xt-ocd- 
lug  five  years,  and  to  cause  tne  annual  ex- 
penses thereof,  after  being  ascertained  or 
determined  by  resolution  or  otherwise,  to  be 
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lerled,  asseeMd,  and  coUected  In  tbe  same 
manner  aa  taxes  for  the  working  and  repair- 
ing of  roada  or  atreeta  In  sncb  township  are 
or  may  be  levied,  assoBsed,  and  collected. 

All  these  statutes  are  referred  to  in  or- 
der to  show  the  course  of  legislation  on  this 
subject  of  lighting  streets  and  public  places 
in  townships.  Neither  tinder  the  general  law 
applicable  to  townships,  nor  under  the  char- 
ter of  the  township  of  Kearney,  passed  in 
the  year  1871,  conld  there  exist  In  the  board 
of  township  committee  of  the  township  of 
Kearney  any  power  whatever  to  make  any 
contract  In  relation  to  the  lighting  of  the 
streets  and  public  places  of  the  township  for 
more  than  a  period  of  one  year.  Neither  of 
these  acts  would  enable  the  municipality  to 
enter  into  any  contract  for  the  lighting  of 
streets  for  a  longer  period  than  they  pobschb 
the  right  to  make  an  appropriation  for  the 
expenses  thereof,  to  he  included  within  the 
tax  lery;  and  under  the  general  law  appli- 
cable to  townships,  and  tbe  charter  of  1871, 
the  board  of  township  committee  could  not 
raise,  grant,  or  ^proprlate  any  money,  or 
Include  any  greater  sum  in  the  tax  levy,  than 
was  necessary  for  the  municipal  or  township 
purposes  for  the  current  year;  and,  while 
the  power  was  conferred  upon  them  to  pro- 
vide the  appliances  for  the  same^  and  cause 
the  streets  to  be  lighted,  yet  no  contzacts 
whatever  could  be  made  for  any  period 
longer  than  one  year.  This  has  been  the 
contention  of  the  prosecutors,  and  ft  may, 
for  the  purposes  of  this  case,  be  conceded. 
But,  whether  this  be  so  or  not,  this  power  to 
contract  for  a  longer  period  is  clearly  found 
in  the  acts  of  18&i.  We  have  already  con- 
cluded that  under  the  general  township  act, 
or  under  the  statute  of  18T1  applying  espe- 
cially to  this  township,  or  under  the  general 
law  of  1^6,  the  township  committee,  or  the 
board  of  township  committee  of  this  town* 
ship,  was  the  municipal  authority  authorized 
to  act  in  such  matters  as  the  lighting  of  the 
streets  by  gas  or  otherwise,  and  by  the  act 
of  May  22,  1804  (P.  L.  1894,  p.  477),  the 
power  is  extended  to  lighting  with  "gas, 
electric  lights,  or  otherwise."  By  the  true 
interpretation  of  the  act  of  May  22,  1894, 
the  words,  "authorized  to  act  in  such  mat- 
ters," as  used  in  this  statute,  plainly  refer  to 
such  boards  as  are  provided  for  In  the  differ- 
ent and  dlfCering  monlclpal  charters  having 
such  matters  in  charge.  This  statute  is  a 
general  grant  of  power  to  all  cities,  townii. 
townships,  boroughs,  and  villages  to  light 
the  streets  with  gas,  electric  lights,  or  other- 
wise, but  conferring  the  exwclse  upon  the 
appropriate  municipal  authorities  within 
the  municipalities;  as,  tn  case  of  a  mnnld- 
paUty  where  one  board  Is  authorized  to  act 
In  educatloaal  matters,  and  another  txurd 
has  power  over  streets  and  pnbllc  places, 
and  the  lighting  of  the  same,  the  latter 
would  be  the  authority  having  in  charge 
such  matters,  and  would  exercise  the  power 
conferred  by  the  statute^  Thus  the  board 


of  township  committee  of  the  townshl] 
by  these  statutes  anttaority  to  act  h 
mattOT  of  UgtrUng  the  streets  of  tb» 
ship;  and  a  mere  refermce  to  the  stf 
of  May  17,  1894,  and  the  statute  of  Mi 
1894,  disposes  at  once  ctf  the  objectton 
no  power  existed  in  the  board  to  entei 
a  contract  for  such  lighting  for  tbe 
of  five  years.  Upon  this  subject  both 
statutes  expressly  confer  this  power 
the  board  of  township  committee,  an 
only  argument  advanced  against  the 
else  of  the  power  Is  that  the  expoise 
be  estimated  and  raised  1^  taxation 
ally.  But  this  is  no  answer  to  the  es 
termB  of,  and  the  express  grant  of  ] 
in,  the  statute.  The  contract  is  foi 
yeai-s,  and  tbe  expense  of  the  contract 
be  raised  by  taxation  annually.  This 
annual  expense  under  tbe  contract  ' 
Is  nothing  Incongruous  or  Incon^ste 
these  provisions.  In  fact  it  is  a  safe 
against  extravagance.  The  power  li 
given  to  Issue  bonds,  and  thus  bnrde 
municipality,  but  the  expense  as  It  Is 
red,  or  about  to  be  Incurred,  or  after 
incurred.  Is  placed  In  the  tax  levy, 
grant  to  place  tbe  expense  annually  1 
tax  levy  was  entlrdy  wlthbi  the  exov 
legislative  power,  and  so  was  the  pov 
create  a  contract  extending  over  a  ] 
of  five  yeara.  These  fblngs  were  &\ 
matters  of  l^slative  wisdom  and  i 
tlon,  and.  being  found  In  the  l^a 
grant  of  power,  can  be  exercised  by  th 
niclpality  upon  which  it  Is  conferred. 

In  the  examinatioQ  of  tbe  return  b 
writ,  It  appeara  that  the  board  of  tow 
committee  of  the  township  of  Keame] 
formed  to  the  formal  directions  of  the 
nte  in  their  proceedings  and  award  c 
contract  to  Woolston  for  the  Ugfatlui 
streets  of  the  township  with  electric  1 
The  resc^ntlons  of  the  board  to  llgli 
streets  of  the  township  with  electric 
were  in  accordance  with  the  statute, 
posals  were  advertised  for  in  accor 
with  these  resolutions  for  the  llghtti 
the  streets  of  the  township  for  five  : 
with  electric  arc  lights;  and  in  accor 
therewith,  at  the  time  api>olnted,  p: 
als  and  communications  were  received 
three  parties,  representing  the  dlfferen 
terns  of  electric  arc  lighting.  These 
(^ned  In  a  public  manner  on  July  10, 
tbe  time  appointed,  and  referred  U 
lighting  committee  of  the  board.  J 
much  examination  of  the  question,  an< 
er  all  the  parties  were  heard  upon  tb< 
ject,  notably  the  prosecutor  in  this 
who  whs  a  bidder  for  the  contract,  oi 
gust  14,  1894,  the  lighting  committee  r 
ed  to  the  full  board,  recommending  thi 
contract  be  awarded  to  Woolsttm,  ai 
August  2a  1S94,  formal  resolutions  tc 
effect  were  passed.  The  objectton  o 
proeecuton  to  the  action  of  tbe  tow 
committee  In  the  award  of  tbe  coatn 
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t  tras  not  awarded  to  the  lowest  Md- 
rhere  can  be  no  force  In  this  objec- 
In  the  exercise  of  the  power  confer- 
pon  them  in  this  matter,  they  were 
fQUlred  to  award  the  contract  to  the 
:  bidder.  The  authority  to  enter  into 
>ntract  was  a  general  one,  and  not  llm- 
nd  restrained  In  any  manner  In  this 
t;  and,  If  they  exercised  the  power 
■6  faith.  In  a  bona  fide  manner,  with- 
mse  or  corruption,  then  the  court  can- 
terfere  with  the  exercise  of  their  Judg- 
In  the  matter.  They  were  not  to  eier- 
n  arbitrary  discretion,  and  over  such 
"rclse  of  power  the  court  would  have 

control  In  order  to  defeat  fraud  or  In- 
i.  and  to  protect  the  public  from  the 

of  the  power  conferred,  and  from  ex- 
1  and  Imposition.  But  if  they  exer- 
the  power  conferred  upon  a  substan- 
id  rational  basis  of  fact,  In  good  faith, 
K>na  flde  manner,  then  the  discretion 
igment,  whichever  the  act  may  be 
,  cannot  be  interfered  with  by  the 

The  legislative  power  to  make  this 
ct  was  conferred  upon  this  body,  and 
pon  the  court  /They  exercised  the 
,  and,  while  Iv  may  have  been  exer- 
In  a  different  manner,  or  with  a  dlffer- 
iscretion,  from  that  which  the  court 

have  exercised,  that  alone  fumLshes 
ound  for  nuUIf^ng  their  action.  The 

to  be  exercised,  and  the  restraints  of 
e  matters  of  legislative  jurisdiction, 
ibuse  of  the  power,  contrary  to  com- 
usttce,  becomes  cognizable  Itf  tbe  C3urtr 
rrectlon.  State  v.  Mayor,  etc.,  of  City 
yonne  (N.  J.  Sup.)  28  Atl.  382;  State 
>aiH  of  Chosen  Freeholders,  etc.,  37 

Law,  254.  Where  the  power  to  con- 
is  general  In  a  municipal  corporation, 
t  Is  not  restricted  to  an  award  to  the 
t  bidder,  the  contract  may  be  awarded 

other  drcumstances  than  the  mere 
proposed.  Shaw  v.  Trenton,  49  N.  J. 
339-341,  12  AtL  902;  State  v.  Trenton 
25,  ISO!))  31  Atl.  613,  and  cases  cited, 
lere  be  a  dispute  upon  the  facts  in  tbe 
8  to  the  question  who  was  the  lowest 
-.  the  determination  of  the  board,  made 
d  faith,  would  be  upheld,  if  there  were 
lets  in  the  matter  atfording  a  rationa] 
for  such  determination;  and  therefore, 
□  the  evidence  there  exists  a  dispute  up- 
B  question,  tbe  court  will  not  determine 
ight  in  order  to  reverse  the  determlna- 
f  the  municipal  autliority  having  the 
t-matter  within  their  discretion.  But 
•ful  examination  of  this  evidence  does 
veal  that  Woolaton  was  not  the  lowest 
',  and.  If  that  Is  a  reason  for  setting 
the  proceedings,  It  ought  clearly  to  ap- 

It  will  be  observed  that  the  advertlse- 
for  pro[>osaIs  was  for  bidders  to  estl- 
leparately  on  lights  for  this  ^ectrlc  arc 
ig  of  1,200  and  2,000  candle  power,  and 
m  80  to  125  lights  required.    The  bids 


of  the  Excelsior  Electric  Company  and  the 
bid  of  Woolston  were  In  accordance  with  the 
advertisement.  The  bid  of  the  Excelsior 
Electric  Company  clearly  appeared  to  be 
much  higher  than  that  of  Woolston.  nnd 
therefore  was  not  considered.  Tbe  bid  of  the 
prosecutor  Schefbauw  was  clearly  not  In  ac- 
cordance with  the  advertlsemont.  He  bid  2% 
cents  per  light  of  2,000  candle  power  per 
hour,  or  $100  per  year,  and  two  cents  per  light 
of  1,200  candle  power  per  hour,  or  .?80  per 
year;  and  this  estimate  was  bnsed,  as  he  ex- 
pressly stated  in  the  proposal,  upon  4.000 
hours  of  light  per  year.  Woolstou's  bid  was 
"for  full  2,000  candle-power  llshts,  twenty- 
nine  and  one-half  cents  per  li^tit  per  night; 
for  full  1,200  candle-power  lishts,  twenty- 
seven  cents  per  light  per  night."  Upon  these 
bids  of  Woolston  and  Schefbniier  there  en- 
sued an  examination,  and  evidence  of  experts 
and  others  as  to  which  would  be  the  cheapest 
for  the  township  to  contract  with  was  laid 
before  the  township  committee.  It  has  been 
observed  that  Schefbauer's  bid  was  Indefinite, 
and  there  has  been  an  endeavor  to  show  by 
calculation  that  his  system  would  be  cheaper 
for  use  than  that  of  Wo<rtston.  and  from  that 
IKtlnt  the  evidence  drifted  into  a  discussion 
of  experts  and  others  upon  the  respective  raer- 
it8  of  the  dlfTerent  systems  of  electric  arc 
lighting;  the  merits  of  the  direct  current  and 
the  alternating  current  systems,  respectively, 
have  been  elaborately  dwelt  iipou.  and  the 
differences  and  advantages  of  the  nne  system 
over  the  oth«  have  been  extended,  niitll  it  is 
a  difficult  task  for  tbe  ordinary  mind  to  de- 
termine whether  one  single  fact  In  relation  to 
the  merits  of  the  different  systems  has  been 
established.  Upon  an  examination  of  the 
evidence,  if  I  was  called  upon  to  determine 
the  matter,  I  should  And,  as  it  appeared  to 
the  board  of  the  township  committee  at  the 
time  of  the  awarding  the  contract,  that  Wool- 
ston's  bid  was  the  one  In  accordance  with  the 
advertisement,  clear  and  diBtinct  In  proposal, 
and  the  lowest  bid,  in  terms,  for  the  supply  of 
light  required.  It  iadearly  so.  unless  an  ab- 
stract calctttatlon  is  entered  upon,  based  upon 
a  proposal  or  bid  ambiguous  In  its  terras,  and 
not  in  accordance  with  the  adrertlsement. 
But  we  are  not  called  upon  here  to  determine 
accurately  which  was  the  lowest  bid,  nnd  we 
go  no  further  than  deciding  that  this  was  a 
question  of  Judgment  for  the  township  board 
to  determine,  and  that  they  did  so  upon  facts 
tending  to  show  that  their  conchislon  was  one 
at  which  they  could  reasonnblj-  arrive,  nnd 
one  at  which  they  arrived  In  good  faith  in  a 
bona  flde  manner.  The  proceedlnss  hore 
brought  up  for  review  reste<l  In  the  honest 
Jud^mrat  and  discretion  of  the  board,  based 
upon  a  rational  basis  of  fact  before  them, 
and  the  questions  of  advantage  to  the  munici- 
pality, and  of  expediency,  were  for  them  to 
determine.  The  proceedings  and  award  of 
the  contract  will  be  aflSrmed,  with  costs 
against  the  prosecutors. 
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MeOLADO  McCORUIGK. 
(Court  of  Brrort  and  Appeals  of  New  Jersej- 

Morch  4,  1895.) 
Balk— False  R>pbbsihta.tion»— Rbs  Jcdioata. 

1.  To  render  a  Tendor  liable  In  tort  for 
frandalent  repreeentations  on  the  sale  of  a  hone, 
koowledse  on  his  part  of  the  falsity  of  the  rep- 
rescutatioDS  must  oe  prored. 

2.  Where  a  person,  after  being  nonsuited  in 
an  action  for  fraudulent  warrant?  in  the  sale  of 
a  horse,  recoverB  iudgment  in  an  action  for 
breach  of  contract  on  the  same  warranto,  he 
cannot  obtain  a  rereraal  of  the  judgment  In  the 
tort  action. 

Error  to  supreme  court. 

Action  b7  Patrick  McOlade  against  James 
McCormlck.  There  was  a  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Affirmed. 

^oward  Carrow,  for  plaintiff.  Frad'k  A. 
Bex,  Cor  defendant 

BEASLBT,  a  J.  This  writ  brings  np  fw 
ceTlew  the  proceedings  at  tiie  tdal  resulting 
In  a  wMuult  of  an  actloa  nonunenced  In  tbe 
supreme  court.  The  record  shows  that  the 
euit  was  In  tort,  and  that  idtlntlfl's  damage 
was  the  result  of  a  frandnlent  wanruity  of 
soundness  in  the  sale  of  a  horse  by  tbe  de- 
fendant to  mm.  At  the  dicnll^  when  tbe 
plaintiff  had  rested  his  case,  a  motion  was 
made,  in  behalf  of  the  defeiaa^  tbat  he  be 
called,  on  the  ground  that  there  was  an  en- 
lire  failure  of  evidence  to  show  a  scienter  in 
the  defendant,  and  which  was  a  fact  essential 
to  the  cause  of  action  as  laid  in  that  proceed- 
ing. The  motion  preraUing,  a  bill  of  excep- 
tions was  taken  and  sealed,  and  In  this  way 
tbe  case  Is  now  upon  the  recind  before  ns  for 
our  decision. 

After  a  careful  examination  of  the  teetl- 
mcmy  as  It  stood  before  the  trial  ju^^e  at  the 
time  the  plaintiff  rested.  It  Is  the  ophiion  of 
this  court  that  the  motion  to  nonsuit  was 
rightly  granted.  SeTeial  witnesses  bad  tes- 
tified to  a  oontzact  of  warranty  of  the  sound- 
ness of  the  faoxse  sold,  but  none  had  asserted 
that  he  had  either  said  or  done  anything 
erlnclve  of  his  kiuwlAge  tbat  the  stipula- 
tions or  statements  embodied  In  his  agreement 
were  untrue.  Nor  were  there  any  facts  ia 
proof  from  whidi  It  could  be  rationally  In- 
ferred that  such  guUty  consdonsness  had  ex- 
isted. Any  verdict  resting  on  so  tUmay  a 
ground  would  have  been  untenable;  It  would 
have  been  summarily  set  ashle  on  motion. 
The  judgment  of  nonsuit  on  this  account 
should  be  affirmed. 

It  also  seems  to  me  that  there  Is  likewise 
another  InsiQierable  obstacle  to  a  successful 
prosecution  of  this  writ  of  error.  The  de- 
fendant in  error  baa  laterpoaed  by  way  of 
special  idea,  setting  up  certain  facts  which 
would  seem  to  debar  the  iilalatiff  from  at- 
tempting to  reverse  the  Judgment  of  nonsuit 
above  referred  to.  The  circumstances  thus 
pleaded  are  that  after  the  entry  of  such 
JndKment  the  plaintiff  brought  his  action 
against  the  defendant  In  the  supreme  court, 


founded  on  the  same  warranty  alrea< 

ed,  the  tmly  dUCnvnca  betwem  ths  ft 
second  suits  being  that  the  first  was 
and  the  second  one  was  In  oontraci 
plea  farther  shows  that  In  the  last 
there  was  a  verdict  and  judgment  li 
of  the  defendant.  There  la  no  repl 
or  other  denial  of  the  facta  thus  p 
the  consequence  being  that  they  an 
taken  as  true.  In  my  oi^lnlon,  tbiip 
suit,  carried  to  a  judgmwi^  most  a 
ably  be  considered  a,  waiver  (tf  all  x 
prosecute  the  antwior  salt  In  an] 
whatever.  The  existence  of  tbe  c 
and  Its  breach,  which  has  been  dedi 
determined  ia  the  sectnd  action,  com 
an  IndlspensaUe  part  of  tbe  first  ai 
sequentiy  cannot  be  again  tried.  Th 
meat  In  the  laat  procedure  Is  a  finalll 
respect  to  the  InaUlity  of  tbe  plaii 
mslntsin  a  successful  action  on  tta 
ranty  In  question,  and,  this  being 
^oduction  of  such  a  result  by  tbe  i 
must  In  law  operate  as  a  walvw  (tf  a 
to  reverse  my  writ  of  error  the  judgr 
nonsuit  in  question,  when  its  reversa 
be  absolutely  frtiltiess.  Let  a  jndgn 
affirmance  be  entered. 


MBTBRS  V.  SGHUMAN  et  aj 
(Court  of  (AancoT  of  New  Jerser.  Mi 
18B5.) 

Squtn— DsMunaBB— Resciuioir  or  Co? 

1.  A  Aiotion  to  strike  out  a  Ml]  « 
uamt  "on  the  srpund  that  it  shows  no 
for  the  Interpoaltion  of  a  court  of  equl 
states  nothiuK  which  requires  tite  deien 
answer,"  is,  in  effect,  a  general  demun 
must  fall  if  there  is  any  ground  on  wl 
bill  can  t>e  retained. 

2.  A  bill  for  relief  and  discoverr  n 
against  a  general  demurrer,  present  ta<A 
as  will  entitle  complainant  to  some  part 
relief  independent  of  ttie  discovery. 

3.  A  bill  in  equity  l»y  decedent': 
brought  to  recover  the  money  due  upon  i 
of  life  Insnrance  taken  out  by  hor  hnsbl 
assigned  to  her,  and  for  a  ratreader  of  thi 
is  not  subject  to  general  demnmr.  notwi* 
ing  it  admits  a  iffior  formal  assigBmrai 
fendant. 

Bill  in  equity  by  Christina  Meyers 
Kate  Schuman  and  Equitable  Life  Aa 
Society  t<x  tbe  possession  of  a  life  ini 
policy,  and  payment  of  money  doe  t 
Motion  by  defendant  Schuman  to  dlsm 
Denied. 

Chas.  A.  Baake  &  J.  J.  Ciandall,  fi 
plalnant  C.  L.  Cole,  for  deftftdanl 
man.  W.  T.  Day.  for  defendant  Bq 
Life  Assurance  Society. 

GREEN,  V.  O.  George  Meyers,  a  i 
man,  on  the  30th  of  Decembo',  1887,  pi 
a  policy  on  his  life  in  tbe  Equitable  t 
snrance  Society  of  tbe  United  States 
sum  of  $2,000,  to  be  paid  to  Ids  execut 
mlnlstrators,  or  assigns  at  Ida  death, 
sldemtion  of  his  payment  of  an  anna 
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of  fisaec  He  anlgDed  tbls  poUcy  to 
ate  Bcbtmian.  and  delivered  It  orer  to 
tbe  2Stb  day  of  Maj,  A.  D,  1888.  On 
tb  of  NoTomber,  be  demanded  the 
don  of  the  said  policy  the  said  ECate 
lan.  bot  ahe  refused  to  glTe  it  to  talm, 
lerenpon  Meyers,  In  writing,  assigned 
iliC7>  with  all  moneya  to  become  due 
0,  to  hto  wife.  Gbrtatlna  Heyera. 
i  Heyera  was  married  to  complalnant 
6.  18S8.  and  be  departed  thU  life  No- 
r  24,  1804.  at  Atlantic  City,  tai  tbla 
The  proper  proofs  of  death  were  made 
aaonrance  society,  and  Kate  Schuman, 
Ignee  of  the  policy,  made  a  demand  op- 
said  society  for  llie  amonnt  of  the  pol- 
Uke  demand  was  made  by  Mrs.  Mey- 
rhe  bitter  then  filed  her  Ull  in  this 
against  the  society  and  against  Kate 
lan.  Tills  bill  aileges  that  the  policy 
fectad  her  deceued  husband  to  ang- 
my  il^ta  and  properties  tliat  be  might 
to  and  tar  tbe  benefit  of  bis  next  of 
bis  death.  It  avers  that  Mey««  "form- 
signed  and  set  ova*  the  nld  policy 
Kate  Sdraman,  and  delivered  aald  poL- 
her,  who  now  has  poasesdon  of  said 

and  dalma  tbe  mtmey  due  and  pay- 
Q  said  polity  by  virtue  of  such  asslgn- 
and  that  aucih  assignment  was  exe- 
on  tbe  2&th  day  of  May.  1888";  also 
that  "said  Kate  Schuman  had  no  In- 
e  Interest  In  the  life  of  aaid  George 
B,  and  that  aald  Kate  Schnman  was 
rdated  to  said  George  Meyera,  either 
od  or  marriage;  and  that  she  was  nev- 
my  wise  a  credltmr,  partner,  or  In  any 
ft  hla  tKmsehold,  and  held  no  moral  or 
relation  to  said  deceaaed;  and  that  for 
aaou  tbat  aald  aaalgoment  was  purely 
ary,  and  aald  Kate  Sdiuman  had  not 
gtatest  Insarable  interest  In  tbe  person 
i  George  Meyers,  the  said  assignment 
id  is  purely  fictitious  and  Inopontive." 
rges  that  George  Meyers  always  paid 
emium  on  the  pcdley  himself,  out  of  his 
wney,  to  tbe  time  of  bis  death;  that 
as  to  his  dea^  be  made  and  published 
will  and  testament,  and  bequeathed  all 
il,  personal,  and  mixed  property  to  his 
wd  appointed  her  aole  executrix  of  his 

It  prays  for  answer  without  oath,  par- 
ly that  Kate  Schnman  shall  set  forth 
tat  right  or  title  she  holds  the  policy, 
f  what  right  and  bow  she  has,  or  ever 
ny  Insurable  Interest  In  the  life  of  the 
leorge  Meyers;  tbat  she  be  decreed  to 
der  tbe  policy  to  tbe  complainant,  and 
Dmplalnant  have  the  right  to  proceeds 
said  policy,  and  for  such  other  and  fur- 
>llef  as  shall  be  agreeable  to  equity  and 
nnsclence.  Tbe  Equitable  Life  Assur- 
toclety  of  the  United  States  asked  leave 
a  bill  of  Interpleader,  on  the  ground 
liere  was  no  dispute,  on  Its  part,  as  to 
lidity  of  tbe  policy,  and  no  dalm  by  it 
;he  money,  which  It  waa  willing  to  pay 
fa  poaoD  aa  should  be  legally  or  equi- 


tably entitled  to  receive  Ibe  same;  and  that 
claim  had  beea  made  upon  It  by  both  the  wid- 
ow, Mrs.  Meyera,  and  tbe  assi^ee,  Mrs. 
Schuman,  as  being  so  entitled.  There  ms  a 
suggestion  from  the  court  Oiat  It  was  not 
necessary,  in  view  of  tbe  present  practice  of 
the  court,  to  file  a  bill  of  Interpleads',  but 
that  a  more  simple,  expeditious,  and  inexpen- 
sive iHVCtice  ma  indicated  by  Chancellor 
Walworth  in  tlie  case  of  Badeau  v.  Rogers,  2 
Falge.  200.  In  tbat  case  the  complainant 
filed  a  bill  in  the  nature  of  a  bill  of  Inter- 
pleader to  redeem  a  mortgage.  A  blU  was 
already  pending  In  tbe  court  witb  refOrence 
to  an  aaslgnment  of  this  mortgage,  and  also 
one  to  foreclose  Ibe  mort^ige,  and  in  this  suit 
all  tlw  persoiu  Interested  were  parties. 
Tbe  dianc^lcv  says,  with  retenaee  to  tbe  bill 
of  Interpleader,  allowing  that  It  was  nnneces- 
ury  (page  211j:  "If  tbe  complainant  bad  pre- 
sented a  petition  to  tbe  court  in  those  two 
suits.  Ibere  can  be  no  doubt  tiiat  tbe  diancel- 
lor  would  have  antbortaed  htm  to  pay  tbe 
mon^  Into  court  to  aUde  the  event  of  tbe 
litigation  between  Rogers  and  Secord,  and 
would  have  stayed  all  farther  proceedings 
ilgalnat  him."  In  consequmce  of  some  pro- 
ceedings in  the  suit,  however,  tbe  chancellor 
thought  he  OBgbt  not  to  dlamlaa  the  bill. 
Counsel  for  the  assnranoe  society  thereupon 
[«esented  this  petition  as  a  defendant  In  tbla 
cauae^  In  wblcb  It  sets  out  tiiat  it  Is  a  mere 
stakeholder  with  reference  to  tills  fond,  and 
asks  tint  It  may  be  permitted  Iqr  an  order  of 
the  court  to  pay  tbe  money  due  on  the  pol- 
1^  of  Insurance  Into  eoart,  to  abide  tbe  result 
of  the  suit;  and  tiiat  It  may,  at  the  proper 
time,  receive  back  Ito  ptAUjj  of  Insurance,  and 
be  discharged  from  all  llabill^  In  tbe  prem- 
ises. Upon  the  filing  of  this  petition  an  oi^ 
der  to  abow  canse  waa  mode  requiring  the 
complainant  and  the  defendant  Kate  Schu- 
man to  show  cause  vby  an  order  should  not 
be  made  la  the  canse  autborislng  the  society 
to  pay  tbe  aum  ci  12,000.  mentioned  in  the 
pleadings,  into  court,  to  abide  tbe  event  of 
tbe  cause,  and  thereupon  to  have  tbe  bill  as 
to  it  dismissed,  and  farther  proceedings  there- 
in against  tbe  aodety  stayed,  and  the  com- 
plainant and  defendant  ordwed  to  Interplead, 
and  settle  the  matter  in  differenoe  between 
them,  and  at  tbe  condnslon  of  tbe  contro- 
versy to  deliver  up  and  surrender  to  the  so- 
ciety tlK  ptdky  of  Insmance  mentioned  in  Hs 
petition. 

If  the  bm  can  be  maintained,  there  is  no 
reason  why  tbe  order  to  abow  catwe  should 
not  be  made  absolute.  Notice  was  given  by 
counsel  tor  defendant  Schnman,  under  rule 
218,  of  a  motion,  to  be  made  at  the  aame 
time  the  ordw  to  show  cause  was  returnable, 
to  strike  ont  the  bill  of  complaint,  "on  tbe 
ground  tbat  it  shows  no  ground  for  the  Inter^ 
posititm  of  a  court  of  equity,  and  states  noth- 
ing which  requires  the  defendant  Kate  Schu- 
man to  answer."  This  motion  takes  the  plan* 
of  a  denuffrer,  and  admlte  all  facts  stated  in 
the  btU  which  ore  well  j^eaded.  The  blU  ad- 
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aOtm  an  aadgnment  of  the  policy,  and  ItB  de- 
Urocy  to  Uie  defoidant  Sdiuman,  bat  It  does 
not  avw  tliat  this  was  an  asBlgnmmt  of  tlia 
monsya  dne  and  to  grow  due  tbereoD.  Its 
attack  on  the  assignment  ta  largely  baaed  m 
the  grouitd  that  It  was  Toluntary»  and  that 
the  aadgnee  had  no  burarable  hiterest  la  the 
life  oC  the  Inaored.  This  motion,  being  In 
effect  a  general  demurro',  mnst  fail,  if  there 
Is  any  ground  on  which  the  bill  can  be  retain- 
ed. It  la  said  In  VaU*a  Bx'rs  T.  BaUroad  Oo^ 
28  M.  J.  Bq.  466:  "A  demurrer  will  lie  wber- 
evw  It  la  dear  that,  taking  the  durgea  of  the 
bill  to  be  true,  the  bill  would  be  dlsmlaa* 
ed  at  the  hearing;  but  it  must  be  found- 
ed on  this:  that  It  la  an  absolute,  certain, 
and  clear  propoaltlon  that  it  woul^  be 
so.  Where  the  demuritt  la  general  to  the 
whole  bill,  and  there  Is  any  part,  either  as 
to  the  rdlef  or  the  discovery,  to  which  the 
defoidant  ought  to  put  In  an  uiswo-,  the 
demurrer,  belnff  entire,  must  be  OTermled." 
In  Drommoud  t.  Weaterrtit,  34  N.  J.  £hi.  30, 
It  is  h^  that  a  geasral  demnoer  wIU  not  be 
allowed  to  a  bill  If  It  presents  a  case  In 
which  the  legitimate  proof  may  be  such  as  to 
call  for  a  decree  In  faror  of  the  complainant 
The  bill  In  this  case  la  for  relief  and  dlscoT- 
ery.  It  must,  as  against  a  general  demurrer, 
present  mch  a  case  aa  will  entitle  the  com- 
plainant to  some  part  of  the  velief  independ- 
ent of  the  dlscorery.  UUler  t.  Faed,  1  N.  J. 
Eq.  36S;  Little  v.  Cooper,  10  N.  J.  Bq.  273; 
Metler*8  Adm'tB  v.  Metier,  18  N.  X  Eq,  270,  af- 
firmed 19  N.  J.  Eq.  457.  The  suit  Is  against 
an  insurance  society  and  another,  to  recover 
the  money  due  on  a  policy  at  Insurance  on 
the  life  of  the  husband  of  the  complainant. 
She  claims  this  mcmey,  on  the  decease  ot  her 
husband,  by  virtue  ct  an  assignment  to  her, 
by  bar  husband  in  his  lifetime,  of  the  policy, 
and  all  moneys  to  grow  due  thereon,  as  well 
aa  sole  legatee  and  executrix  of  her  husband, 
the  insured.  She  does  not  have,  and  never 
had,  poSBeesim  ot  the  polity.  She  says  her 
right  to  the  moneys  due  is  denied  by  tbe  so- 
cle^ because  the  defendant  Schuman  also 
claims  to  be  entitled  thereto.  She  alleges 
that  Gewge  Meyera.  the  insured,  did,  pricM: 
to  the  assignment  to  her,  formally  assign  and 
set  over  the  policy,  to  said  Schuman,  and  de- 
liver the  policy  to  lier,  and  that  she  still  re- 
tains possession  of  it  is  no  admission 
in  the  bill  that  Bfeyera  did  more  than  make  a 
formal  assignment  of  the  policy  to  Schuman. 
A  fwmal  assignment  of  such  an  Instrnmeut 
does  not  necessarUy  carry  a  right  to  tbe  mon- 
ey it  may  secure.  There  may  be  a  right  to 
the  formal  possesskm  of  the  paper  in  one  and 
a  right  to  the  money  secured  In  another. 
rx>rd  Cairns,  in  Rnmmens  v.  Hare.  1  Bxdi. 
Dlv.  160,  which  was  an  action  In  detinue  for 
a  policy  of  Insurance,  says  (page  171):  "This 
is  an  action  not  Involving  any  question  with 
regard  to  the  mcmey  secured  by  the  policy  of 
insurance,  but  for  the  detention  of  the  pap« 
wHtLug  only;"  and  at  page  172:  "We  have 
nothing  to  say  aa  to  the  money  which  Is  se- 
cured by  it.   This  is  cme  of  those  cases  in 


which  the  plaintiff  may  not  be  able 
eom  the  document  which  la  the  ertde 
the  debt,  while  the  person  who  bcdds  thi 
&eaea  may  not  be  able  to  recorar  tlu 
itself."  The  legitimate  evidence  In  1M 
may  show  that  tills  assignmNit  was  n 
solnte,  that  It  was  only  for  safekeeping 
a  condltl<m  since  executed,  or  as  coUata 
an  undertaking  sines  discharged;  elthi 
of  which  facts  would  fall  within  thi 
gatlon  that  it  waa  <miy  ftvmaL  It  la 
the  assignment  Is  principally  attadced  < 
ground  that  StAuman  had  no  insurable 
eat  In  the  life  of  Meyers,  but  by  the  d 
auction  that  tba  asalgmnwut  to  Bd 
was  only  formal  tbe  ideader  has  bnnig 
IMSSlble  legal  efftet  of  the  assignnHDt  ^ 
the  four  comers  of  the  case.  The  asslgi 
qoestioned  Is  In  the  posaeasloa  oC  the  d 
ant  Schuman.  Complainant  has  nev«r  1 
and  baa  no  notice  of  its  cootents.  If 
merely  fwmal,  and  the  reason  for  its  a 
mfflit  has  ceased,  comidalnant  may  In 
tied  to  the  aid  of  this  court  by  its  d 
to  secure  tbe  money  due  on  the  policy, 
motion  must  be  denied,  with  coats. 


NATIONAL  DOCKS  &  N.  J.  J.  CON? 
ING  RY.  CO.  T.  PENNSYLVA- 
NIA B.  CO.  et  al. 
(Supreme  Conrt  of  New  Jersey.    Oct  25, 

CONDEMXATION  PrOCBBDINQS  —  TaKIKO  OI 

ROAD  Property— Valos  for  Pbospkctivi 
—Evidence— Heasuri  or  Damaobs. 

1.  Id  a  proceeding  to  condemn  a  ri 
cross  defendant's  tracks  below  the  gtmde 
of,  evidence  that,  after  the  coostracti 
the  croBsing,  defendant,  if  it  wished  to 
more  tracks  on  the  part  of  its  right  of  w 
yet  utiiiied,  would  have  to  build  abatmen 
bridf;ea  which  would  not  be  necessary  were 
for  the  crossing,  was  admissible.  lApjj 
J.,  dissenting. 

2,  If  the  cost  of  the  abutments  and  b 
or  any  less  expensive  mode  of  making  an 
cant  strip  available  after  the  taking,  wai 
than  the  land  would  be  worth  when  so  ti 
ed,  plaintiff  was  entlfled  to  its  value  wl 
deemed,  less  the  cost  of  redeeming  if  the 
Ing  was  not  taken;  but  if  the  coat  of  q1 
the  strip  after  the  taking  would  not  exci 
value  when  made  available,  the  measure  o 
ages  was  the  difference  between  the  cost  o 
mode  of  redeeming  it  as  mast  be  restHted  t 
the  taking  aud  the  coat  of  redeeming  it 
the  taking,  if  the  former  would  exceed  t 
ter.    Lippincott.  .T.,  dissenting. 

Error  to  circuit  court  Hudson  count 
fore  Justice  Lippincott 

Proceeding  by  the  National  Docks  & 
Jersey  Junction  Connecting  Railway 
pauy  against  the  Pennsylvania  lia 
Company  and  another  to  condemn  c 
property  for  railway  uses.  Judgmei 
plaintiff,  and  defendants  bring  mw. 
versed. 

Argued  before  BEASLET,  C.  J.,  an( 
GIE.  LIPFINXOTT,  and  VAN  SYCKE 

J.  D.  Bedle  and  James  B.  ^^edoil 
I  for  plaintiffs  In  mtot.  J.  R.  Bmety  an 
I  Una  &  Cwbin,  for  defendant  In  oror. 

Digitized  by  Google 


NATIONAL  DOCKS  &  N.  J.  J.  C.  BY.  CO.  v.  PENNSYLVANIA  B.  CO.  463 


>:  SYCKEL,  J.  On  the  trial  below  the 
Ifls  Id  error  offered  eTidence  to  show 
>st  of  building  abutm^ts  and  bridges 
tary  to  make  the  green  strip  available 
ddltlonal  tracks  or  other  uses.  This 
ice  was  excluded,  and  an  exception 

upon  which  eiror  Is  assigned. 
tn  the  eTidence  and  exhibit  In  the 
the  jury  had  a  right  to  find  that  this 
>f  land  could  not  be  made  arallable  for 
clal  use  by  the  Pennsylvania  Company 
lit  filling  it  up  to  the  grade  of  existing 
I.  Before  the  crossing  by  the  National 
,  earth  tilltng  only  was  necessary.  After 
rosslng  Is  taken.  It  will  be  necessary 
iBtruct  abutments  and  bridges  to  re- 
:be  earth  filling,  which  would  other- 
rail  upon  the  tracks  to  be  constructed 
e  National  Docks,  and  obstruct  their 
In  the  Judgment  of  this  court,  the  evl< 
ofTered  and  overmled  was  competent 
ecessary  to  enable  the  Jury  to  estimate 
images  sostalned  by  the  Pennsylvania 
any  by  the  crossing  of  that  strip  by  the 
aal  Docks  road.  It  was  a  question  of 
For  the  jury  to  settle,  what  the  value 
t  strip  was  to  the  Pennsylvania  Com- 
FoF  any  purpose  to  which  It  might  law- 
and  reasonably  appropriate  IL  If  the 
bould  find  that  the  cost  of  constructing 
lents  and  bridges,  or  the  cost  of  any 
Epenslve  mode  which  might  be  devised 
ler  to  utilize  the  said  strip  after  the 
was  in  excess  of  the  value  of  the 
after  such  redemption,  then  the  jury 
1  say  that  any  snch  mode  of  attempting 
leem  and  appropriate  the  said  strip  is 
sonable,  end  should  not  be  resorted  to. 
onsequence  of  such  a  finding  would  be 
he  said  strip  of  land  wonld  be  rendered 
iratlvely  valueless  when  the  crossing 
ipleted,  because  It  would  cost  more  to 
it  available  to  the  Pennsylvania  Com- 
than  it  Is  worth.  In  that  case  the 
lylvanla  Company  would  be  entitled  to 
line  of  the  strip  when  redeemed,  less 
«t  of  redeeming  It  If  the  crossing  was 
ken.  Bat  if  the  cost  of  abutments  and 
's.  or  some  other  effective  but  less  ex- 
re  mode  of  utlliElng  the  strip  after  the 
^,  did  not  exceed  the  value  of  the  strip 
It  Is  redeemed,  then  the  Pennsylvania 
any  would  be  entitled  to  the  difference 
en  the  cost  of  such  mode  of  redeeming 
uinst  be  resorted  to  after  the  taking 
be  cost  of  redeeming  It  before  the  tak- 
f  the  former  exceeds  the  latter.  The 
expensive  mode  of  effecting  the  redemp- 
muat  be  taken  Into  account.  In  this 
the  evidence  offered  was  competent, 
:  should  have  been  received,  and  submlt- 
I  the  Jnry,  with  proper  instructions.  If 
rip,  provided  no  crossing  was  taken  by 
ational  Docks  road,  would  be  more  va^- 
without  filling  up  (taking  Into  account 
>st  of  filling),  then  the  question  would 
tiat  the  value  is.  and  whether  by  the 
t  that  Toloe  was  impaired,  and  to  what 


extent.  In  such  case  the  cost  of  filling  and 
of  abutments  and  bridges  would  not  enter 
Into  the  computation.  All  these  are  questions 
of  fact  to  be  submitted  to  the  jury.  The  re- 
jection of  the  evidence  offered  was  erroneous, 
and  the  judgment  below  should  therefore  be 
reversed. 

(Jan.  22,  1895.) 

LIPPINGOTT,  J.  (dissenting).  I  am  con- 
strained to  dissent  from  my  brethren  con- 
stituting the  majority  of  the  court,  in  the 
conclusion  that  the  Judgment  in  the  Hudson 
cotmty  circuit  court  should  be  reversed.  The 
exceptions  under  review  were  taken  on  the 
trial  of  an  appeal  In  a  condemnation  proceed- 
ing brought  by  the  defendant  In  error  (a  rail- 
road company)  to  acquire  a  route  across  the 
route  and  lands  of  the  plaintiffs  In  error  (other 
railroad  companies),  the  crossing  being  uiade 
under  the  grade  of  the  existing  tracks  of 
the  older  company.  A  great  number  of  ex- 
ceptions were  taken  to  the  mannw  of  framing 
the  issue  for  the  trial  of  the  controversy,  on 
the  appeal  from  the  award  of  the  commis- 
sioners, to  the  ammdments  thereto,  and  dur- 
ing the  trial  of  the  same.  The  only  excei>- 
tions  to  rulings  deemed  WMthy  of  discussion 
and  detM-mination  ore  those  set  forth  in  the 
eighth  and  ninth  assignments  of  error.  To 
properly  understand  these  rulings,  the  evi- 
dence in  the  case,  and  the  purpose  of  the 
offer  of  the  testimony  excluded,  must  be 
carefully  considered.  For  convenience,  the 
railway  company  prosecuting  the  condem- 
nation, which  Is  the  defendant  in  error,  may 
be  designated  as  the  "Connecting  Company," 
and  the  two  railroad  companies,  owning  as' 
lessor  and  lessee,  who  are  plaintiffs  in  error, 
maybe  designated  as  the  "Pennsylvania  Rail- 
road Company." 

A  part  of  the  prtq)erty  taken  was  a  cross- 
ing under  grade  of  a  number  of  yard  tracks, 
and  also  under  the  tracks  of  the  Pennsyl- 
vania Company,  on  one  of  its  filed  routes 
in  Jersey  City,  called  the  "Main  Passenger 
Route."  It  was  contended  on  the  trial,  by 
the  Connecting  Company,  that  the  author- 
ised width  of  this  route  was  only  66  feet, 
bnt  it  was  determined  by  the  trial  court  that 
the  width  was  100  feet  (P.  L.  1880,  p.  80; 
P.  L.  1868,  p.  1030;  P.  L.  1872,  p.  SOT),  and 
that  at  the  point  of  crossing  the  Pennsyl- 
vania Company  held  the  width  of  100  feet, 
besides  other  lands  on  either  side.  At  the 
point  of  crossing  there  are  three  tracks  on 
this  located  width.  The  two  northerly  ones 
ore  used  as  the  tracks  of  the  main  passenger 
line  of  the  Pennsylvania  Company,  and  the 
southerly  track  of  the  three  Is  used  in  con- 
nection with  the  large  adjoining  parcel  of 
land  owned  by  the  said  company,  as  a  part 
of  their  passenger  car  yard.  The  two  main 
passenger  tracks  are  located,  one  on  each 
Bide  of  the  center  line  of  the  located  route; 
and  all  of  the  three  tracks  cross  over  the 
route  of  the  Connecting  Company,  on  an 
irm-gtrder  bridge,  resting  on  stone  abut- 
ments 30  feet  apart,  constructed  by  th« 
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Pennsylranla  Company  In  the  year  1887. 
The  trial  court  allowed  the  owning  company 
to  prove  the  cost  of  these  sbutments  and 
bridge  and  the  cost  of  theae  permanent 
maintenancea,  and  directed  the  Jnrj  to  In- 
clude th^  valne  In  the  award  of  damages. 
Another  offer  was  made  by  the  PeuisylTanla 
Company.  The  proof  was:  That  on  their 
route,  at  the  place  of  crossing,  there  vaa 
room  for  more  tracks  on  both  sides  of  these 
tracks  then  there  coustructedt  and  that  two 
more  tracks  could  be  laid  on  the  route,  north 
of  those  already  constructed  uptm  it  In  or- 
der to  construct  these  two  tracks  to  the 
north,  and  on  the  same  levd,  It  would  only 
be  necessary  tor  the  Penn^Iranla  Company, 
under  presoit  CMidltl<»i8,  to  make  an  em- 
bankment across  the  route  of  the  Connect- 
ing Company.  That  the  taking  of  the  under- 
grade crossing  by  that  company  would 
ctaange  existing  coDditlons  so  that  It  would 
be  necessary  for  the  Pennsylvania  Company. 
If  they  should  ever  build  such  tratto  ftt  the 
same  location  and  eleratifm,  to  build  Iwldges 
to  carry  these  two  additional  over  the  route 
of  the  Connecting  Ctnopany.  Upon  these 
facts,  substantially,  the  Pam^lTanla  Com- 
pany, at  the  trial,  contended  that  they  were 
entitled  to  recoT«^,  as  part  of  their  damages, 
the  coat— to  be  now  estimated— of  the  erec- 
tion ot  such  bridge  and  abutments  for  two 
tracks  which  they  lawfully  could,  and  possi- 
bly might,  place  at  that  location,  leas  the 
cost  of  laising  the  embankment  thttre,  which 
would  be  an  expense  necessary  unda  exist- 
ing conditions.  The  offer  was  stated  in 
these  twms  by  counsel  of  plalntUEs  in  er^ 
ror:  "I  offer  to  prove  the  cost  of  constmctlon 
of  such  additional  abutments  as  would  be 
necessary  to  accommodate  two  additional 
passenger  tracks  to  the  m»tb  ot  the  present 
troclcs."  This  was  followed  by  an  off^  to 
prove  tbe  cost  of  filling  the  same  qpace  so 
as  to  support  such  two  tracks,  as  follows: 
"Tbe  offer  Is  made  upon  the  Idea  that  the 
<HiIy  way  of  ascertaining  what  the  damage 
is,  and  what  the  value  of  the  land  Is,  is  1^ 
ascertaining  tlie  dlffaence  betwe«i  what  it 
woold  cost  to  build  the  bridge  thor^  and 
what  It  would  cost  to  fill  It  up;  the  Idea 
being  that,  if  that  other  road  was  not  und^ 
neath  us,  we  would  fill  It  up.  Instead  of 
building  a  bridge  there."  These  often  wwe 
distinctly  presented  as  the  measure  ot  dam- 
ages, and  not  to  show  the  capabilities  of  tbe 
property.  The  argument  of  counsel  at  the 
trial,  as  it  appears  In  the  record,  demonstrates 
this.  It  Is  clearly  stated  to  t>e  that:  "If 
they  [the  Connecting  Company]  did  not  build 
their  road,  we  could  get  all  the  rails  which 
the  law  allows  us  to  put  on  that  highway 
without  building  any  abutments,  and  there- 
fore the  damage  we  suflo'  la  the  difference 
between  what  It  would  oost  to  put  the  rails 
thcarewltboutbnlldlngan  abutmrat  and  what 
It  would  cost  to  put  th«n  tbere  when  we 
have  to  build  an  abutment"  The  trial  court 
sc  understood  it,  for  In  ruling  upon  this  of- 


fer of  the  cost  of  the  abutment  the 
said,  "It  Is  offered  here  as  an  elnne 
damage  to  be  Included  In  the  vmlict  < 
Jury";  and  It  was  not  then,  nor  at  onj 
afterwards,  questioned  that  such  ws 
purpose  of  the  lOCet  xspm  which  tbe 
was  called  to  rule.  Tbe  testlniony  as  < 
estimated  coat  of  these  abntmoita  wi 
Jected.  The  trial  court  said,  substan 
that  tbere  was  no  duty  on  the  part  < 
Pennsylvania  Company  to  construct 
two  additional  tracks;  that  It  could  i 
contended  that  such  use  of  the  land 
more  than  a  future  posidble  use;  th 
from  the  foots  In  evidence,  one  ml^t  J< 
fairly  c«udnd^  with  as  strong  a  ^oba 
that  these  lands  would  not  be  used  fi 
two  additional  tracks,  but  for  other  ra 
uses,  whltdi  might  very  materially  c 
the  charactw  and  cost  of  constructic 
evident  neceulty  existed  for  two  more  t 
at  that  point;  and  that  tbe  neoeosity 
never  wise.  It  Is,  Uien,  erldoit  that  t 
fer  was  made  on  the  trial  as  a  definite 
nre  ot  damages,  and  that  it  was  ruled 
in  that  aspect  and  rejected  as  not  c 
toit  for  that  purpose,  and  It  cannot  b 
sented  on  emv  as  competent  for  othe 
poses  not  stated  to  tbe  court  at  the  ti 
trial.   In  tbe  case  of  BaUroad  Co.  v.  E 

37  N.  J.  Law,  OSSS,  In  tbe  court  of  «toi 
aiq>ealB,  Bfr.  Justice  Ton  Syckel,  deli^ 
the  opinion  of  tbe  court,  said:  "It  Is  th< 
settled  rule  that  a  party  shall  not  be 
In  an  appellate  court  upon  a  point  not  i 
or  a  matter  not  raised  and  cmisldered, 
court  below.   The  point  speciflcally 
was  property  decided,  and  the  court  c 
say  that  if  the  evidence  had  been  offer 
any  I^al  purpose^  It  would  bave  bei 
Jected.  The  result  Is  In  harmony  with 
cases  which  have  been  adjadged  in 
court  and  in  tbe  supreme  court"; 
many  cases. 

Tbe  rejection  of  these  estimates  bos 
assigned  for  error,  and  a  majority  < 
court  hold  that  tbe  estimates  should 
been  admitted,  and.  that  the  rejectloi 
error.  I  cannot  agree  wHh  that  view, 
far  possible  future  uses  of  land  taken 
be  considered  in  condemnation  coses 
mattw  which  must  to  a  very  great  e 
be  left  to  the  discretion  of  the  trial  J 
for  the  manifest  reason  tiiat  the  nnml 
such  possible  uses  Is  endless.  The  1 
possible  use  to  wbicta  the  land  might  1 
voted,  and  the  cost  of  preparing  It  fin 
use,  was  not  the  Issue  which  was  fi 
for  the  trial  of  the  controversy.  Mr 
tlee  Depue,  In  the  case  of  Schenck  G 

38  N.  J.  Law,  471,  In  the  court  of  emu 
appeals,  said:  "The  cardinal  rule  ii 
trial  of  causes  Is  that  tbe  evidence  sh 
confined  to  tbe  Issues  made  by  tbe  pi 
An  adherence  to  this  rule  Is  of  great 
tical  Importance  in  trials  by  Jury, 
most  every  case  of  controverted  fac 
Infinite  variety  at  extraneous  clrcuuis; 
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be  BUggeBted,  wbich  may  bear  remote- 
pon  the  Issues  loTolved,  or  upon  the 
bility  of  witnesses.  The  admission  of 
troof  of  such  circumstances  mast  be  left 
le  discretion  of  the  judge;  otherwise, 
ury  might  be  confused  by  the  mnltltude 
^lateral  Issues,  tending  to  a  miscarriage 
le  cause,  and  the  trial  expanded  to  an 
asonable  extent"  See,  also,  ProTidence 
.  R.  Co.  T.  City  of  Worcester,  155  Maas. 
t,  29  N.  E.  56.  While  It  may  be  said 
the  trial  conrt  Is  bound  to  admit  erl- 
e  showing  or  fending  to  show  the  avall- 
ty  of  the  property  for  valuable  uses,  it 
lite  another  thing  to  admit  evidence  as 
le  cost  of  some  parttcniar  erection  said 
e  necessary  to  adapt  the  land  to  such 
The  cost  of  restoration  for  an  exlst- 
usG  stands  upon  an  entirely  different 
<ip1e  from  the  cost  of  creating  a  future 

The  cost  of  restoring  an  existing  use 
Dd  damaged  the  taking  may  be  proT- 
1  certain  cases.  Where  It  la  apparent 
the  cost  of  restoring  the  existing  use 
:  be  lees  than  the  damages  otherwise 
Lined,  anch  cost  sbonld  be  provable,  on 
yrfnelple  that  a  party  staonld  not  recover 
Sable  damages.  If  a  part  of  a  bouse 
aken,  the  damages  might  be  the  full 
e  of  the  bnllding,  If  not  restored,  but 

anch  restoration  the  damage  might  be 
1.  In  such  case  the  cost  of  restoration 
id  be  the  telr  measnre  of  damages, 
rwlck  aptly  Ulnatrates  tbli  doetrine  aa 
wb:  "If  all  the  windows  of  a  house 
Id  be  broken,  the  measure  of  damages 
Id  be  the  cost  of  putting  in  new  win- 
I,  not  the  loss  resnltlng  from  leaving 
I  permanuitly  without  windows."  Sedg. 
I.  I  1199.  The  cost  of  restoring  an  ex- 
K  tne  maj  also  be  proved  where  it  ap- 
s  that  the  restoiatlon  Is  necessary  to 
sxerclse  of  a  public  franchise  which  the 
emntng  party  has  no  lawful  right  to 
my.  It  Is  on  this  ground  that.  In  a 
oad,  or  a  street  crossing  of  railroad 
ts.  the  cost  of  adjusting  the  existing 
u  to  a  change  of  grade  made  necessary 
be  crossing  sapplles  the  rule  of  dam- 
In  the  case  of  Massachusetts  Cent. 
L  Boston,  C.  &  F.  R.  R.,  121  Uass. 
Mr.  Justice  Gray  said  that  "damages 
1  be  allowed  for  changes  In  the  surface 
lutoly  required  by  law,  or  in  fact  neces- 
to  be  made  the  corporation  injured, 
der  to  accommodate  Its  own  land  to  the 
conditions."  But  here  no  present  pnb- 
nty  to  lay  more  tracks  Is  shown,  and  no 
■  evidence  appeara  that  th^  now  are, 
^er  will  be,  necessary  for  the  exercise  of 
'ranehise.  The  fact  that  the  land  taken 
irt  of  a  railroad  route  does  not,  It  seems 
le.  oitltle  the  owner  to  more  than  Just 
lensatlon,  measured  hy  the  usual  stand- 

The  restrictions  on  the  condemnation 

railroad  route  are  Imposed  solely  for 
t>ev«flt  of  the  public.  The  private  right 
be  railroad  company  has  no  sanctity, 
T.3lA.no.7— 30 


and  the  company  "occupies  no  higher  ground 
than  a  common  landowner."  Morris  ft  B-  R- 
Co.  T.  Central.  R.  Co.,  31  N.  J.  Law,  205.  214; 
Pennsylvania  S.  V.  R.  Go.  v.  Philadelphia 
&  B.  R.  Co.,  160  Pa.  St  294,  28  Atl.  781. 
Land  not  necessary  for  the  franchise  may 
be  taken,  even  though  It  be  acquired  1^ 
condemnation,  or  Is  part  of  the  filed  route. 
Cincinnati,  S.  &  a  R.  Ca  v.  VUlage  of  Belle 
Center.  48  Ohio  Bt  273-295,  27  N.  B.  464; 
Railroad  Oa  v.  Drummond,  46  N.  3.  Law, 
644;  MobUe  ft  G.  B.  Oa  v.  Alabama  Mid- 
land Ry.  Co.,  87  Ala.  B20,  523,  6  South.  407, 
As  matter  of  fact,  It  was  not  shown  that  the 
lading  of  the  two  tracks  was  contemplated 
or  necessary.  On  the  contrary,  from  the 
evidence,  it  could  not  l>e  contemplated,  ex- 
cept as  a  future  possibility.  It  clearly  ap- 
peared In  the  evidence  that  if  the  two  pro- 
posed tracks  should  be  laid  they  could  be 
extended  <mly  about  60  feet  east  of  the  cross- 
ing of  the  road  of  the  Connecting  Company, 
where  the  lands  of  another  railway  com- 
pany, not  concerned  In  the  litigation,  would 
be  encountered.  I^elr  right  of  way.  beyond 
a  width  of  from  50  to  60  feet  ended  abrupt- 
ly at  this  point;  and  the  two  proposed  tracks 
would  end  abruptly  at  this  point  for  beyond 
It  clearly  appeared  that  the  Pennsylvaida 
Company  bad  acquired  no  tllle.  Presuma- 
tdy,  the  foil  width  might  be  acquired  at 
some  future  time  by  condemnatlcm  or  pur- 
chase, but  the  fact  is  the  Pennsylvania  Com- 
pany has  not  yet  acquired  it,  and  that  In- 
dicates at  once  that  the  conatruetlou  of  two 
more  tracks  north  of  those  now  In  use  Is 
but  a  remote  possiblll^.  That  the  la^ng 
of  these  two  tracks  Is  a  remote  posslbiUty 
Is  also  a[»parent  from  the  consideration  of 
other  facts  In  the  case.  About  a  quarter  of 
a  mile  east  of  the  crossing,  this  route,  wbich 
has  an  authorised  width  of  100  feet  ends; 
and  the  passenger  line  is  limited  to  the 
width  of  four  tracks,  and  is  an  elevated  Iron 
structure  within  the  liue  of  a  public  street 
called  "BiUlroad  Avenue.'*  in  the  city  of  Jer* 
sey  City.  Two  of  these  four  tracks  are 
necessary  to  transfer  passenger  can  be- 
tween the  car  yard  and  the  terminal  sta- 
tion on  the  Hudson  river.  The  other  two 
are  passenger  main-line  tracks,  b^ng  the 
continuation  of  those  crossing  the  abutments 
already  erected.  A  rimllar  restriction  also 
on  the  present  use  exlste  about  a  quarter  of 
a  mile  to  the  west  of  these  abutmente. 
There  the  passenger  route,  with  two  tracks, 
Joins  the  freight  route,  also  with  two  tracks, 
and  these  four  tracks  enter  the  deep  cut  In 
the  solid  rock  only  wide  enough  for  that 
nnmbtf.  It  is  apparent  that  If  tiie  two 
proposed  tracks  were  constructed  under 
praent  conditions,  th^  could  be  no  more 
than  sidings,  and  could  not  be  need  as  main- 
line tracks  unless  substituted  for  those  now 
in  use  for  that  purpose,  and  that  the  con- 
struction of  these  two  new  tracks  Is  not 
necessary  'or  the  exercise  of  the  franchise 
of  the  owning  companjr. 
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It  Is  difficult  to  perceive,  under  the  facts, 
how  the  eetinuite  of  cost  could  have  been 
admitted,  even  if  It  bad  not .  bera  ofTered 
aa  a  flxed  item  of  damages.  Aa  a  defined 
and  certain  Item,  reduced  to  dollars  and 
cents,  to  be  included,  as  sucb,  by  the  Jury, 
In  the  damages.  It  would  seem  to  be  radically 
objectionable,  and  yet  It  was  offered  as  such 
an  item.  It  was  proposed  that  the  owning 
company  should  now  be  paid  the  lai-ge  coet 
of  these  proposed  abutmoi^  not  because 
necessary  or  needed  now,  or  likely  to  be 
built  soon,  but  because  possibly  or  probably 
they  might  be  necessary  at  some  future 
time;  but  no  period  was  attempted  to  be 
flxed  In  the  evidence  within  which  that  time 
would  arrire,  and  without  that  element  it 
would  have  been  impossible  for  the  Jury  to 
estlumte  what  sum  should  bo  allowed,  which. 
If  Invested,  would  realise  the  cost  of  the  abut- 
meuta  when  needed.  The  Jury  could  not  fix 
the  time  within  which  the  erection  would 
be  necessary,  nor  could  they  determine  the 
charactw  of  tbe  structure  which  should  be 
made  tbe  basis  of  the  cost  <tf  future  uae.  The 
offer  called  for  additional  abutments  north 
of  those  under  the  present  tracks,  and  If  the 
owning  company  could  select  this  plan  as  the 
mode  of  future  use,  on  which  to  base  an  es- 
timate of  damages,  then  they  could  select 
any  other  plan,  and  prove  its  cost.  It  is  at 
their  discretion  to  erect  a  building  there,  or 
locate  their  tracks  at  an  Increased  elevation, 
or  to  construct  a  bridge  with  a  span  of  60 
feet.  Instead  of  30  feet  or  to  construct  an 
arch  over  the  tracks  of  the  connecting  com- 
pany, or  to  adopt  any  other  plan  of  crossing, 
however  costly  it  be,  and  Include  the 
cost,  as  a  flxed  Item  of  damage^  In  the  vw- 
dlct  Thus,  so  far  as  the  offer  ruled  upon  in 
the  trial  court  is  oHicenied,  tiie  matter  might 
rest  here,  as  being  prc^erly  rejected,  but 
It  Is  difficult  to  understand  liow  the  offer 
could  have  been  made  so  as  to  be  admissible 
for  any  other  purpose  than  that  stated.  The 
evidence  rejected  was,  I  think,  not  only  In- 
competent for  the  purpose  for  which  It  was 
offered,  bat  tot  any  other  purpose  In  tbe 
cause. 

If  such  estimates  can  be  admitted.  It  would 
follow  that  not  only  in  every  case  wherti 
the  tracks  of  one  railroad  company  cross 
under  grade  the  tracks  of  another,  but  In  e* 
ery  case  where  a  highway  crosses  a  railroad 
under  grade,  the  coat  may  be  proved,  and 
must  be  cnasidered.  In  fixing  damages  of  con- 
structing abutments  and  bridges,  (or  as 
many  tracks  as  the  older  route  will  contain, 
though  in  fact  but  one  or  two  tracks  may 
have  been  constructed,  and  no  more  may  ever 
be  required.  No  distinction  can,  in  this  re- 
gard, be  made  between  highway  and  railroad 
crossings.  In  the  case  of  Morris  &  E.  R.  Co. 
V.  Central  R.  Co.,  81  N.  J.  Law,  214,  the 
chief  Justice  said:  '  The  Inconvenience  to  the 
company  from  the  Intersection  of  their  road 
by  the  track  of  another  company,  and  by  the 
nse  of  such  track,  may  be  greater  than  that 


occasioned  the  individual  by  the  Inters< 
of  his  farm  or  private  road;  but  it  is  i 
Jury  of  the  same  general  charuct«-,  the 
ages  In  both  cases  being  equally  asce 
able."   It  appears  to  me  that  a  fatal  i 
!  tlon  to  sucb  proof,  whether  offered  as  a 
'  ure  of  damage,  or  as  an  aid  to  the  Jury 
I  timating  damages.  Is  that  tbe  amount  p 
I  can  bear  no  definite  relation  to  the  da 
I  sustained.   It  might  be  much  less  or 
{  more.   It  does  not  meet  the  objection  t 
,  that  the  Jury  should  allow  the  increase* 
I  of  adapting  to  the  future  use  only  wh* 
their  Judgment,  the  Improvement  is 
more  thao  its  cost.   Sucb  a  rule  would  i 
a  most  capricious  measure  of  damage, 
pose  we  apply  It  to  this  case,  and  aso 
the  conclusion  to  which  it  will  lead.  J 
I  proposed  abutments  and  bridges  wouk 
(20,000,  then  the  Jury  should  value  the 
j  in  Its  Imaginary  improved  stat^  and 
mine  whether  the  land  thus  Imiwoved  ^ 
be  worth  that  sum,  or  more,  to  the  oldet 
I  pany,  and,  If  so,  award  the  $20,000. 
I  plan  proposed  should  be  one  of  a  t 
I  bridge,  with  a  siHin  of  60  feet,  Involvi 
expense  of  $30,000,  then,  if  the  Jury  s 
I  deem  the  Investment  likely  to  prove  i 
I  able,  they  should  award  (30,000.  If  th< 
should  be  to  construct  a  permanent 
arch,  costing  $40,000,  then,  If  the  Jnry 
favorably  of  the  Investment,  they  ^ 
award  $40,000.    Many  plans  of  fatar< 
might  be  presented,  every  one  of  ^ 
!  might  be  a  reasonable  and  profitable  i 
the  land,  bat  It  would  not  follow  that  t 
creased  cost  of  the  construction  on  aach 
resulting  from  the  taking,  should  be  aas- 
Other  land  not  taken  may  be  ai^lled  to 
uses,  or  other  equally  profitable  uses  < 
I  land,  which  would  not  be  Impaired  i 
!  by  the  taking,  might  exist.   I  think  Uu 
Id  hand  illustrates  this  position.  Undt 
evld^ce,  as  I  understand  it,  the  abuti 
now  standing  are  shown  to  have  been 
ed  some  years  ago  by  tbe  owning  con 
for  the  express  purpose  of  connectlnj 
freight  tracks  of  the  Pennsylvania  Con 
with  the  tracka  of  the  Natlfmal  Docks 
'  way  Company,  at  some  other  compan 
'  tracks  croa^g   the  paas«iga-  yard 
tracks  of  tbe  former  under  grade.  Th 
terprlse  was  not  completed,  and  the  Ooi 
Ing  Company  was  (»rgaalzed,  and  took 
abutments  as  a  part  of  their  rontsu  O 
I  completion  of  thdr  railroad  the  land  In 
tion  will  be  available  to  make  this  co 
tion  formerly  projected  at  the  grade  <: 
new  railroad.   Revislcm.  p.  932,  |  lU. 
use  would  not  be  Impaired  by  the  taklnj 
would  be  by  the  extension  of  the  abnti 
The  court  could  not,  in  view  of  this  us 
which  the  land  in  tbe  past  had  been  a 
ly  prepared,  and  which  is  not  impair* 
the  taking,  assume  that  some  othw  us 
volvlng  a  large  ei^ease.  would  at  somi 
be  profitable,  and  would  be  tbe  leai 
pensive  mode  of  redaosptton,  and,  on 
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)ii8,  admit  estimates  of  the  probable 
3of.  The  mode  of  estimating  dam- 
'osed  by  the  owning  company  dlsre- 

coDSidefatlon  that  the  owning  com- 
;ht  provide  Itself  with  many  new 

another  part  of  Its  route  or  lauds 
ucorrlng  the  expense  of  abutments 
^he  Connecting  Company,  under  its 
plan  prescribed  by  the  order  of  the 
urt,  must,  at  its  own  expense,  pro- 
umel  and  abutments  on  Its  route 
under  the  car  yard  and  route  of 
ig  company  for  a  length  of  524  feet, 
cb  the  Pennsylvania  Company  may 
ely  with  their  tracks.  The  space 
proposed  tunn^  If  occapled  to  its 
paclty,  could  be  crossed  with  about 
.  There  are  now  In  use,  acrou  It, 
tracks. 

ire  some  oHier  suggestions  which 
ay  mhid  In  relation  to  the  want  of 
alty  of  the  use  of  the  location  of  the 
ompany.   If  two  more  tracks  were 

or  convenient,  a  very  slight  ex- 
t  of  this  evidence  shows  that  they 
located  on  the  soatherly  portion  of 
te  or  land  across  the  tunnel,  where 
of  th^  construction  would  in  no 
Enhanced  by  the  construction  of  the 
.  Such  locatlMi  might  require  some 
ment  of  yard  tracks,  bnt  there  Is 
acred  about  any  particular  arrange- 
tracks,  as  has  been  decided  In  a 
eeo  these  parties.  The  older  com- 
et yield  to  reasonable  changes  In  the 
use  both  in  Its  yard  and  on  Its 
aUonal  Docks  &  N.  J.  J.  a  By. 
ated  Companies,  53  N.  J.  Law.  217. 
tL  670.  Also,  see  Pittsburgh  Jnnc- 
a.  v.  Allegheny  VaL  R.  Co.,  146  Pa. 
30S.  23  AU.  313.  It  seems  to  me 
nmt  could  not  submit  to  a  Jury  erl- 
:abUsblng  a  rule  of  damage  com- 
ily  by  entirely  Ignoring  all  theae 
tlona.  It  Is  not  Just  compensation 
.  damages  to  sections  of  property 

consideration  of  the  whole  tract 
lU  not  be  In  fact  sustained.  Cham- 
onth  Chester  Borough,  140  Pa.  St. 
21  AtL  40G. 

Lted  In  the  memorandum  of  the  de- 
the  court  In  this  case  that  the  least 
mode  of  effectlog  the  redemption 
■operty  la  the  one  which  must  be 

0  account   By  this,  I  take  It,  Is 

1  Improvement  of  the  land  for  some 
use,  and  the  expense  will  depend 
i  selected,  and  the  mode  of  Improve- 
pted  for  that  use.  The  court  can- 
oe what  that  use  or  mode  of  use 

The  court  must  rule  on  the  offers 
»  when  they  are  presented,  and  the 

no  Inspiration  to  determine  wheth- 
B  proposed,  and  the  plan  presented 
to  create  that  use,  will  be  the  least 
;  but  the  court  must,  In  order  to 
3  evldemce  of  coets,  assume,  when 
r  offers  to  prove  the  ooet  of  mafctng 


any  Improvement  on  the  land,  that  this  Is 
the  least  expensive,  and  also  that  the  prop- 
erty will  be  required  for  that  use.  I  do  not 
think  that  any  one  will  contend  that  the  pow- 
er of  the  court  ever  could  be  extended  so  far 
without  grave  abuse.  Assuming  Its  admis- 
sion, the  Jury  would  not  be  able  to  determine 
whether  the  Improvement  In  the  future 
would  be  worth  the  cost  The  Jury  cannot 
say  what  the  abutment  would  cost  at  some 
future  period  of  time.  Neither  the  court  nor 
the  Jury  could  determine  this,  and  It  cannot 
be  of  value  In  the  proper  determination  of  the 
amount  of  damage  to  know  what  some  particu- 
lar structure.  If  built  upon  a  certain  site,  would 
cost  now;  and  It  Is  beyond  question  that  the 
court  and  Jury  are  to  determine  Judicially 
what  la  now  the  present  value  of  the  land, 
and  the  present  damages  sustained  by  the 
taking.  Transportation  Co.  v.  Suydam,  17 
N.  J.  Law,  25,  45,  47.  See  Santa  Ana  v. 
Harlln,  09  Cal.  538,  544.  34  Pac.  224.  In 
condemnation  cases,  the  parties  whose  prop- 
erty Is  taken.  In  order  to  swell  damages, 
often  enlarge  upon  those  particular  uses  to 
which  their  land  might  In  the  fnture  be  de- 
voted, and  with  which  the  taking  will  most 
seriously  interfere,  and  Ignore  other  uses, 
equally  valuable,  which  are  not  Impaired 
by  the  taking;  and,  while  these  efforts  on 
the  part  of  the  owner  are  entirely  proper, 
it  Is  the  duty  of  the  court  to  confine  the  tes- 
timony to  the  facts  which  show  the  avail- 
ability of  the  property  for  future  uses,  and 
to  exclude  the  evidence  as  to  conjectural 
or  specuUtlve  uses.  It  Is  Improper  to  per- 
mit eetl mates  to  be  presented  showing  what 
some  proposed  construction  on  the  land 
would  cost  under  present  conditions,  and 
what  a  like  construction  would  cost  under 
changed  conditions,  resulting  from  the  tak- 
ing, for  the  reason  that  compensation  Is  to 
be  given  for  what  Is  known  to  be  the  present 
Injury,  and  not  for  damages  which  may  or 
may  not  be  sustained  In  the  future.  Cham- 
bers V.  South  Chester  Borough,  140  Pa.  St 
610,  622,  21  Atl.  400.  This  doctrine  appears 
to  Iiave  beui  stated  or  approved  In  the  case 
of  Massachusetts  Cent  B.  B.  v.  Boston,  O.  & 
F.  B.  B..  121  Mass.  124.  where  Gray,  a  J., 
said  that  the  company  had  the  like  right 
with  Individual  owners  to  damages,  '*tak- 
Ing  Into  consideration  any  fences  or  struc- 
tures upon  the  land,  or  changes  In  the  sur- 
face, al>soluteIy  required  by  law,  or  In  fact 
necessary  to  be  made  by  the  cotimratlon  In- 
jured, In  order  to  accommodate  Its  own  land 
to  the  new  condition."  This  doctrine  appears 
to  have  been  approved  In  Railroad  Co.  v. 
Bayonne,  51  N.  J.  Law,  428,  431,  17  AU.  071; 
Flint  &  P.  M.  B.  Co.  V.  Detroit  &  B.  O.  U. 
Co.,  64  Mich.  350,  36S,  31  N.  W.  281;  Chi- 
cago &  A.  R.  Co.  v.  Jollet,  L.  ft  A.  B.  Co., 
105  III.  388,  402,  407;  by  Justice  Depue  In 
Be  Morris  &  B.  R.  Co:,  0  N.  J.  Law  J.  76, 
78.  I  think  the  evidence  was  proi>erly  re- 
jected by  the  trial  court,  ajid  that  the  Judg- 
ment below  should  be  affirm ed. 
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PENNSYLVANIA  R.  CO.  t.  MON'CGOM- 
BRT  COUNTY  PASS.  RY.  CO. 
(Sapretne  Court  of  FennsylTania.    Hardi  25, 
1895.) 

StHHBT  RaILWATS  —  CONBTRCOTIOM  OH  CODNTHT 

Roads — Co!»8BNT  ofTownbbif  Actborities— 
BiORT  or  ABUTriNO  Owhbbb-~Ikjun*tiom. 

1.  Independait  of  the  erpeaa  provisions  of 
the  street-railwar  act  of  1889,  and  those  of  prior 
date,  the  failure  to  confer  on  the  companiea  or- 
ganized thereuuder  the  power  of  eminent  domain 
»  aaffident  to  jnstifr  the  conclusion  that  the 
connection  of  cities  hy  railways  bnilt  along  coun- 
try roads  by  such  companies  waa  not  contem- 
plated, as  a  street  railway  is  an  additi<»ia1  sei^ 
vltude  in  the  case  of  a  township  road,  though  not 
in  the  case  of  a  city  or  borough  street;  and, 
while  cities  and  boroughs  have  full  power  to  au- 
thorise nse  of  th^  streets  by  a  street  railway, 
the  consent  of  township  aathorities  to  m<b  use 
of  its  roads  Is  Unding  on  the  public,  bat  not  on 
abutting  property  and  its  owners. 

2.  The  consent  of  the  "local  authorities,"  re- 
quired by  Act  1889,  before  a  street  railway  can 
be  constructed  within  a  dtr,  borongh,  or  town- 
ship, must,  in  the  case  of  a  township,  be  given 

Stbe  supervisors  when  together,  and  acting  in 
rir  official  character. 
8.  The  township  books,  in  the  onatody  of 
the  town  cleric,  are  the  records  of  the  township, 
and  should  afford  evidence  of  the  action  taken 
ifj  the  supervisors  In  all  matters  of  public  im- 
portance,  snch  as  consenting  to  the  constraetion 
<rf  «  street  nUlway. 

4.  Where  street  railways  have  been  con- 
structed and  operated  over  country  roads  without 
legal  consent  of  the  township  officers  or  abutting 
owners,  but  at  the  same  time  withont  opposi- 
tion, and  under  a  mntnal  mistake  as  to  tiie 
rights  of  parties,  the  operation  of  mtb  rail- 
wayB  may  not  be  stopped,  but  the  only  remedy 
of  abutting  owners  is  by  action  at  law  for  dam- 
ages. 

5.  Construction  of  a  street  railway  alcmg  a 
country  road  will  be  enjoined  till  damages  have 
been  paid  or  secured  to  the  satisfaction  of  an 
abnttmg  owner,  if  he  brings  sntt  in  proper  time. 

6.  Undw  Act  188^,  reqnirii^  the  applica- 
tion for  incorporation  of  a  street-railway  com- 
pany to  set  out  ita  route,  and  providing  uiat  no 
railway  shall  be  constmcted  saefi  a  com- 
pany within  a  city,  borongh,  w  township  with- 
ont the  consent  of  the  local  authorities,  construc- 
tion of  a  line  cannot  be  commenced  till  the  con- 
BNit  has  been  obtained  of  the  local  antiiorities 
of  all  the  cities;  bonraghs,  or  townships  tbrooj^ 
whidi  iti  nvte  passes. 

Appeal  from  omrt  of  common  pleas,  Mont* 
gomery  connly;  H.  K.  Weand,  P.  J. 

Salt  by  the  PennsylTonla  Railroad  Com- 
pany against  the  Montgomery  Connty  Pas- 
senger Rallw^  Company  to  enjoin  the  con- 
struction by  defendant  of  its  electric  street 
railway  on  the  public  road  known  as  the 
''ScboyUdU  Blver  Road."  In  Upper  Merlon 
township,  idalntur  being  the  owner  of  land 
In  said  township  otw  which  said  Schuylkill 
River  Road  mns.  Decree  fOr  defendant 
Plaintiff  appeals.  Reversed. 

Charles  H.  Stinson,  C.  Henry  Stinaon,  and 
Wtlliam  F,  Solly,  fw  appellant  Jas.  B.  Hol- 
land, N.  H.  Lanelere,  and  John  O.  JTohnson, 
for  appellee. 

WILLIAMS,  J.  Oar  system  of  street  pas- 
senger railways  had  its  origin  In  the  days 
of  special  legislation.  Bach  company  then 
had  its  own  act  of  Incorporation,  In  whlcb 


Its  route  was  described  and  its  iwwe 
fined.  Theae  companies  were  confin 
the  cities  and  large  towns  of  the  stat< 
their  cars  were  moved  by  horse  iwwei 
wero  a  snbstitnte  for  the  omnibus,  an< 
er  vehicles  devoted  to  the  carriage  oi 
sengera,  which  had  been  previously  In 
mon  use.  After  the  adoption  of  the 
constitution  the  practice  of  separate 
latlon  for  each  company  became  lmpr« 
ble,  and  In  1878  a  general  law  was  i 
providing  for  the  organteatton  of  i 
railway  companies  for  the  purpcwe  of 
stractlng,  maintaining  and  operatl 
street  railway  for  public  use  In  the  « 
ance  of  passengers,"  No  power  of  en 
domain  was  conferred  on  these  comp 
bnt  the  ser««l  provisions  of  the  act 
that  such  railways  were  to  be  const] 
upon  the  streets,  conforming  to  tbe 
of  the  streets,  and  subject  to  the  regn 
of  the  municipal  authorltleB.  The  t 
1876  gave  to  street-railway  companl 
cities  of  the  first  class,  the  right  to 
other  than  animal  power"  In  Ibe  moT< 
of  their  cars.  Tbe  act  of  May,  18T8 
ferred  the  like  right  upon  street  n 
companies  In  cities  of  the  second  and 
dasses.  The  general  law  further  pn 
that  any  company  organised  under  It 
vlidons  should  maintain  an  office  fc 
transaction  of  Its  business  "In  the 
where  its  railway  was  located.  All 
proTisions  show  that  the  street  ral 
«mtemplated  by  the  general  act  of 
were  intended  fbr  the  accommodatl 
the  crowded  streets  of  dties,  and  f 
other  purpose.  The  present  general  If 
latlng  to  these  corporations  was  past 
ISaOi  It  was  Intended  to  bring  togetb 
TalnaUs  provisions  of  several  acts  < 
sembly  Into  one  oomprebenslre  statub 
to  make  some  changes  that  experienc 
shown  to  be  desfralde.  It  anthortee 
Incorporation  of  Ave  or  more  persot 
the  purpose  of  "oonstmcttng,  malnti 
and  operating  a  street  railway  on  any 
or  highway  upon  which  no  tnA  is  b 
anthcniEed  to  be  laid"  mider  existing 
ters,  with  the  privilege  of  occn^ng 
street"  by  any  power  other  than  by 
motive.  It  required  the  route  to  be  a 
In  tbe  application  fw  Incorporation  h 
the  streets  and  highways  upon  whl 
was  to  be  built  ftud  showing  **the  drc 
tbe  route,  tlie  amount  of  the  capital 
of  the  company."  and  other  parttcula] 
required  all  companies  Incorporated 
Its  provisions  to  maintain  an  office  ' 
the  railroad  was  located.  Section  1! 
Tided  that  "no  street  passenger  ra 
shall  be  constmcted  by  any  company 
porated  under  this  act  within  tbe  Hm 
any  city,  borongh  or  townships  withoi 
consent  of  tbe  local  authorities  thereo 
shall  any  street  passenger  railway  be 
porated  hereunder  which  shall  not  h 
contlnnouB  route  from  tiie  beginning  1 
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arming  a  complete  circuit  wltb  Its 
ack,  excepting  the  five  hundred  feet 
sed  aader  section  fourteen  hereof." 

these  provisions,  we  think  it  Is  ap- 
that  the  attempt  now  being  made  to 
:  these  city  conTenlencee  into  long 
f  transportation,  connecting  wldely- 
:ed  cities  and  towns  by  electric  rail- 
raverslng  country  roads,  was  not  an- 
^tl  or  provided  for  by  the  legislature, 
[lure  to  confer  upon  these  companies 
fver  of  eminent  domain  would.  It  It 
lone,  be  sufficient  to  Justify  this  con- 
,  The  land  taken  for  streets  In  cities 
roughs  is  In  the  exclusive  possession 
nunlclpallty,  which  may  use  the  fbot- 

well  as  the  cartway  for  any  urban 
ie  without  further  compensation  to 

owners.  Provost  v.  Water  Co.,  162 
275,  29  Atl.  914;  City  of  Reading  v. 
153  Pa.  St  360.  26  Atl.  62;  McDevitt 
Co.,  160  Pa.  St  367,  28  Atl.  Wa  Nor 
le  construction  of  a  street  passenger 
'  upon  the  surface  of  the  street  im- 
ny  additional  servitude  upon  the 
y  fronting  on  the  street  so  occupied. 
T  V.  Traction  Co.,  147  Pa.  St  679, 
884.  But  the  easement  acquired  by 
>Iic  by  proceedings  under  the  road 
an  easement  for  passage  only.  The 
Is  entitled  to  the  possession  of  his 
r  all  other  purposes.  We  held,  there- 

Sterling's  Appeal,  111  Pa.  St  35,  2 
>,  that  the  occupancy  of  a  country 
'  a  pipe  line  Imposed  an  additional 
le  upon  the  farm  owner,  while  in  Mc- 
V.  Gas  Co.,  supra,  we  held  that  a 
e  laid  within  the  limits  of  the  street 
lority  of  the  city  did  not  Impose  any 
lal  servitude  on  .the  lot  owner.  The 
for  the  distinction  is  fully  stated  In 
nton  In  the  latter  case.  The  same 
ion  exists,  and  for  the  same  reasons, 
1  urban  and  suburban  property,  as  to 
at  of  corporations  to  occupy  a  hlgh- 
r  a  street  passenger  railway.  This, 

be  seen  by  the  cases  cited  above, 
irban  servitude,  to  which  suburban 
y  has  not  been  subjected  by  law,  up 
time.  The  consent  of  township  au- 
B  justlftes  an  entry  upon  the  public 
>  far  as  the  public  Is  concerned;  but 
tervlsors  of  the  townships  have  no 
to  bind  private  property,  or  subject 
servitude,  for  the  benefit  of  any  per- 
corporatlon  other  than  the  township 
i  public  It  represents.  The  carriage 
angers  through  the  township,  on  their 

from  one  city  or  borough  to  an- 
yy  tall.  Is  In  no  sense  a  township 
r,  and  whether  these  passengers 
leir  Journey  in  cars  drawn  by  a  loco- 
over  a  steam  railroad,  or  In  those 
!d  by  ^ectrlclty  over  tracks  laid 
le  highways,  is  Immaterial  both  to 
irs  and  to  landowners  along  the 
raveled,  except  as  the  adoption  of 
the  other  of  these  modes  of  trans- 


portation may  affect  the  township  roads,  or 
the  private  property  of  citizens.  When  the 
supervisors  give  their  consent  to  the  occu- 
pation of  the  township  roads  by  a  street 
railway,  they  speak  as  the  representatives 
of  those  who  build  and  those  who  use  the 
roads,  but  not  as  the  representatives  of  the 
private  property  over  which  the  roads  pass. 
The  street-railway  companies  cannot  reach 
the  property  owners  either  through  "the  lo- 
cal authorities,"  or  by  the  right  of  eminent 
domain,  as  the  law  now  stands;  and  it  is 
not  easy  to  see  how  such  a  company  can 
protect  Itself  In  the  use  of  country  roads 
except  by  contract  with  every  owner  of 
property  along  the  roads  they  wish  to  oc- 
cupy. The  trouble  Is  that  the  supposed 
needs  of  the  country  have  outgrown  its  leg- 
islation, and  an  efFort  is  now  being  made 
to  adapt  street  railways  to  purposes  for 
which  they  were  never  Intended,  and  for 
which  the  fflclsting  leglshttlon  relating  to 
them  was  not  framed. 

Cities  and  boroughs  possess  the  necessary 
power  over  their  streets  to  enable  them  to  au- 
thorize their  use  by  a  street  railway.  Town- 
ships do  not  possess  municipal  powers,  and, 
under  existing  taws,  their  control  over  the 
pnbllc  roads  Is  limited.  But  In  this  con- 
nection another  Interesting  question  sug- 
gests Itself.  How  is  the  assent  of  "the  local 
authorities"  to  be  obtained  In  any  given  case, 
and  what  Is  the  proper  evidence  that  it  has 
bees  given?  The  township  books.  In  the  cus- 
tody of  the  town  clerk,  are  the  records  of  the 
township,  and  should  afford  evidence  of  the 
action  taken  by  the  supervisors  In  all  mat- 
ters of  public  Importance.  A  paper  In  the 
pocket  of  a  contractor  or  of  some  otMcer  of  a 
corporation  Is  not  the  proper  evidence  of  ac- 
tion by  the  township  or  the  school  district. 
The  action  needed  is  not  that  of  the  individ- 
uals who  compose  the  board,  but  of  the  offi- 
cial body.  Thus  It  was  held  that  a  contract 
signed  by  the  members  of  the  school  board 
sepai-ate^  did  not  bind  the  district.  The 
best  evidence  of  their  official  action  was 
their  minutes  kept  by  the  secretary.  Waehob 
T.  School  Dist.,  8  Phila.  56a  For  the  same 
reason  a  contract  signed  by  the  president  and 
secretary  was  held  to  be  invalid.  It  had  not 
been  acted  upon  by  the  board  when  In  ses- 
sion. School  Dlst.  V.  Padden,  89  Pa.  St.  895. 
One  supervisor  may  bind  the  township  by 
an  act  that  is  ministerial  In  its  character. 
Dull  V.  Kldgway,  9  Pa.  St  272;  Pottsvllle 
Borough  V.  Norwegian  Tp.,  14  Pa.  St  543. 
Not  so.  however,  when  the  act  la  one  that  re- 
quires deliberation  and  the  exercise  of  Judg- 
ment. Cooper  V.  Lampeter  Tp.,  8  Watts,  125; 
Union  Tp.  v.  Olbboney,  04  Pa.  St  634;  Som- 
erset Tp.  V.  Parson,  105  Pa.  St  360,  In  such 
cases  the  supervisors  must  be  together,  and 
their  action  mnst  be  taken  in  their  official 
character,  and  should  appear  upon  the  town- 
ship book  kept  by  the  town  clerk.  If  not  so 
taken.  It  does  not  bind  the  township,  and  baa 
no   validity   whatever.     The  supervisors 
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Bbonld  oonsldar  and  detiberate  npon  any  ap- 
plication made  to  them  for  leave  to  occupy 
any  of  tbe  township  roada  with  a  street  rail- 
way.  If  they  decide  to  grant  the  applica- 
tion ispon  certain  terms  and  conditions,  as 
to  the  maimer  and  extent  of  the  occupancy 
permitted  and  the  extent  of  r^ulrs  to  be  re- 
quired, these  terms  should  appear  in  tbe 
record  of  the  meeting,  as  well  as  the  consent; 
and  a  contract  that  ioea  not  rest  on  soch 
official  action,  properly  taken  by  tbe  proper 
officers,  Is  utterly  worthless.  Bat  we  fcnow, 
as  matter  of  current  history,  that  street  rail- 
ways have  been  projected,  and  actually  oon- 
stmcted,  and  are  now  In  iteration,  otw 
country  roads,  where  no  legal  consent  baa 
been  obtained,  and  where  no  attention  has 
been  paid  to  the  rights  of  property  holders. 
Snch  railways  cannot  now  be  torn  up  or  oi- 
Joined  elthw  by  the  township  officers,  or  at 
the  Instance  of  landowners  along  their  routes. 
Where  such  enterprises  hare  been  allowed  to 
proceed,  and  the  expenditure  of  la^  sums 
of  money  has  been  permitted.  It  would  be  In- 
equitable to  correct  at  this  time  what  was  a 
mutual  mistake,  under  the  Influence  of  which 
these  entoprlses  hare  been  pushed  to  com- 
pletion; but  It  would  seem  desirable  that 
such  charters  should  not  be  granted  In  future 
until  the  l^slature  has  made  such  proTlslon 
for  the  assessment  of  damages  to  property  as 
shall  protect  the  owners  from  the  addltl<»iaJ 
servitude  which  the  construction  of  electric 
railways  does  c^talnly  Impose  npon  ai^  ad- 
joining owners  outside  of  municipal  bounda- 
ries. At  present  an  action  at  law  is  the  only 
remedy  within  the  reach  of  an  Injured  per- 
son who  has  suffered  a  railway  to  be  built 
across  his  land  without  objection;  but  equl- 
ty  wOl  Interpoee  to  protect  him.  If  he  comes 
In  proper  time,  by  enjoining  the  construc- 
tlm  until  bis  damages  have  been  paid  or  se- 
cured to  his  satlafactloD. 

The  only  remaining  question  raised  In  this 
case  la  over  the  right  of  a  street  railway  to 
build  any  part  of  Its  line  before  It  bas  the 
right  to  complete  It.  A  steam  railroad  may 
enter  upon  any  part  of  Its  line,  and  commence 
building,  subject  only  to  Its  duty  to  com- 
plete the  line  In  accordance  with  Its  charter. 
The  reason  of  this  Is  that  It  Is  clothed  with 
the  powo:  of  eminent  domain,  and  may  entw 
and  appropriate  land  regardless  of  the  will  ot 
the  owner.  A  street-railway  company,  as  we 
have  seen,  does  not  possess  the  power  of 
eminent  domain.  It  cannot  build  under  its 
charter  alone.  It  must  have  the  consent  of 
the  propw  municipal  or  local  authorities,  or 
it  cannot  move.  If  tbe  proposed  line  passes 
through  a  city,  borough,  or  township  Inter- 
mediate the  termini,  and  that  city,  b(N:ough, 
or  township  refuses  Its  permission,  the  pow- 
er to  build  the  road  described  In  the  appli- 
cation and  charter  cannot  be  exmvlsed.  It 
must  be  possible  for  the  company  to  com- 
plete Its  line  before  It  has  a  right,  as  against 
any  dty,  borough,  or  township  Into  which 
its  Une  octends,  to  begin  work.  It  Is  not  pos- 


sible for  such  company  to  complete  Iti 
wtthont  the  consent  of  tbe  local  anttio 
of  the  districts  through  whidi  It  pi 
and,  where  this  Is  refused  in  one  or  mc 
the  mnzilclpal  or  qaasl  municipal  divl 
through  which  ita  Une  runs,  the  bulidi: 
Its  pn^sed  road  under  Its  chartor  is  a 
possibility.  Let  na  suppose,  for  pmiKM 
Illustration,  a  charter  to  antb<^xe  the 
stmctlon  of  a  street  railway  from  A.,  tbi 
certain  mads  In  R,  O.,  and  D.,  to  the  d 
E..  and  tluit  consent  has  been  obtained 
the  local  authorities  ot  A.,  ot  O.,  and  ( 
bat  refused  by  the  local  authorities  of  £ 
D.  The  pnqioaed  line  Is  thereby  cot  iq 
ttuna  wholly  unconnected  idecea.  It  is 
clear  that,  under  a  charter  authorMni 
bnlldbv  a  line  of  road  from  A.  to  E 
company  could  not  lawfully  build  thre 
tiact  local  roads,  vis.  one  in  A.,  anotli 
0.,  and  the  third  In  H.  Tbe  consent  giT< 
A.  to  the  ctmstmctlon  of  the  line  of 
authnlzed  by  the  charter  would  not 
the  local  authorities  from  objecting  ti 
oonstmction  of  a  local  road  wttbb 
own  Umlta  When  confronted  with  Iti 
consent,  A.  could  well  reply,  "The  ro 
which  consent  was  givoi  Is  not  the  roai 
are  now  building,  tat  the  building  ot 
road  has  become  impossible  by  the  ftctl 
the  authorities  of  B.  and  D." 

The  learned  Judge  of  the  court  below 
In  the  conclusion  of  his  opinion,  "Coi 
tlotts  of  this  character  are  multifdyln^  i 
ly,  and  we  may  assume  they  are  dam 
by  the  public"  This  la  a  strong  reaso 
meeting  the  questions  Involved  in  this 
squarely,  that  the  l^lslatlon  needed  tc 
tect  proiMTty  owners  against  this  da 
corporations  may  he  had  at  tbe  same 
that  the  powers  necessary  to  oonrot 
waa  Intended  ss  an  urban  conTenlsnef 
a  gmwal  mode  of  transportation  are  e( 
wed  and  conferred  by  the  lawmakers 
this  case  the  defoidanfs  line  ot  wx 
street  raUway  extends  tluon^  twoboro 
two  townships,  and  over  one  oonnty  t 
over  the  Schuylkill  river.  The  line  an 
cult  of  Its  road  ovw  the  sevoal  bi^ 
to  be  occupied  are  folly  set  forth  In  Its 
ter.  The  consent  et  the  local  authmftl 
West  Oonshohocken  borough  and  of  ^ 
Marsh  township  were  refused.  That  o 
per  Marlon  township  was  given.  That  < 
b(H*ough  of  Conshohocken  was  given,  an 
since  been  withdrawn.  Under  snch  di 
stances  the  building  of  the  line  of  stree 
way  described  in  and  anthwiied  by  the 
ter  is  Imimssible,  and  the  company  hi 
right  to  proceed.  The  conclusions  o 
learned  master  were  oorrectly  drawn, 
tbe  decree  recommmded  by  him  should 
been  mad&  The  decree  appealed  tn 
now  reversed,  and  tbe  record  remitted, 
direction  to  the  court  below  to  make  tt 
cree  recommended  by  the  masto:,  awa 
the  Injunction  prayed  for^  Tbe  costs  o 
appeal  to  be  paid  by  the  appellea 
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3H  COAL  &  NAV.  CO.  t.  INTBR- 

OOUNTT  ST.  RT.  CO. 
ue  CoTut  of  Pennsylvania.    Mardi  25, 
189S.) 

EUiLWiT— Who  mat  Object  to— Conbknt 
or  TowHBBiP— Bribkbt— Effbct 

or  iKJUnCTlOX. 

.  corponitiOD  wbich  has  contracted  qd- 
Jane  12,  1893,  to  make  and  repair  all 
Ic  roads  in  a  township,  may  maintain  a 
mJolD  the  construction  of  a  street  rail- 
reon,  aa  somethiDg  whidi  may  increase 
[en  of  repair,  br  add  to  the  difficulty  of 
supervision. 

'he  consent  of  the  snperrisor  of  a  town- 
the  occupancy  of  its  roadi  by  a  street 
in  conaideration  of  the  railway  com- 
roriding  him  employment,  confer*  no 
a  the  company,  being  obtained  by  brib- 

L  chartti  of  a  street  railway  authwlEed 
ding  of  its  line  through  sereral  town- 

der  the  act  of  1889,  making  the  consent 
cal  authorities  a  condition  precedent.  It 
I  the  consent  of  one  of  the  townships, 
of  the  others,  field,  that  an  injnoction 
OS  the  building  of  its  line  in  the  towo- 
iA  had  given  Its  connent  was  not  a  re- 
iie  diarter,  but  simply  required  the  com- 
keep  within  the  limits  of  its  charter,  and 
e  road  connecting  the  several  townships. 

il  from  court  of  common  pleas, 
lUI  county. 

tj  the  Lehigh  Coal  &.  Navigation  Com- 
gainst  the  Inter^County  Street-Rail- 
<Hnpany  to  enjoin  defendant  from 
?  Its  line  on  the  public  roads  in  Bahn 
Ip.  A  preliminary  Injnnction  was 
!d,  and  plaintiff  appeals.  Reversed, 

H.  Roads,  Fergus  G.  Farquhar,  and 
.  Ryon,  for  appellant.  James  Ryon, 
^arrlnger,  and  J.  O.  Ulricb,  for  appel- 


XUIS,  J.  Most  of  the  quesUons 
i   In  this  appeal   have  been  con- 

and  determined  in  Pennsylvania  R, 
Montgomery  Co.  Pass.  Ry.  Co.  (Just 
)  31  Atl.  408.    Some  questions  pecu- 

tbls  case  rensain  to  be  considered, 
these  alone  we  now  direct  our  atten- 
rhe  first  of  these  relates  to  the  status 

corporation  plaintiff.  The  contract 
1  the  plaintiff  and  the  township  of 
by  which  the  plaintiff  undertook  the 

and  repair  of  ail  the  public  roads  In 
ushlp,  was  made  under  the  authority 
act  of  12th  June,  1898,  the  constltu- 
y  of  which  has  been  affirmed  by  this 

This  contract  transfers  the  burden 
ing  and  repairing  all  the  public  roads 
township  from  the  township  and  Its 

to  the  company,  and  It  Invests  the 
ly  with  the  right  to  object  to  the  In- 
lon  or  maintenance  of  any  obstmc- 
the  public  travel  thereon  which  may 
e  the  burden  of  repair,  or  add  to  the 
7  of  suitable  supervision.  The  plaln- 
!8  stand,  therefore,  In  a  position  to- 
the  township  of  Rabn  and  towards 
rellng  public  which  enables  !t  to  be 
ipon  tlie  questions  raised  In  this  case. 


in  substantially  the  same  way  as  the  town- 
ship Itself  would  be  entitled  If  It  was  plain- 
tiff in  the  blU  now  before  us. 

The  second  question  Is  over  the  validity  of 
the  consent  given  on  behalf  of  the  town- 
ship by  Coll,  in  consideration  of  the  agree- 
ment of  the  defendant  to  provide  employ- 
ment for  him  during  the  balance  of  his  nat- 
ural life,  and  for  his  son,  also,  at  an  agreed 
price  per  day.  This  agreement  was  not  be- 
tween the  township  and  the  railway  com- 
pany, but  between  Coll,  as  an  Individual, 
and  the  company,  by  which  the  company  un- 
dertook to  pay  the  Individual  for  his  action 
as  an  officer.  The  plain  import  of  Hie  agree- 
ment was  this:  If  the  supervisor  of  Rahn 
township  would  give  consent,  on  behalf  of 
the  township,  to  the  occupancy  of  Its  pub- 
lic roads  by  the  defendant's  street  railway, 
then  the  company  would  pay  the  man  who 
held  the  office  the  price  he  demanded  for 
his  official  action.  The  privilege  bargained 
for  came  from  the  towoship.  The  price  of 
the  privilege  went  to  the  man  who  held  the 
office  that  enabled  him  to  control  the  privi- 
lege. We  have  no  Inclination  to  enter  uxK>n 
an  argument  for  the  purpose  of  proving  what 
is  perfectly  obvious  on  a  simple  statement 
of  the  facts,  viz.  that  this  was  a  very  plain 
case  of  bribing  a  public  officer.  A  consent 
so  obtained,  If  otherwise  valid,  could  confer 
no  rights  on  those  who  bought  It.  The  con- 
tract which  was  given  tar  it  was  as  utterly 
worthless  as  the  consent  Neither  the  buy- 
er nor  the  seller  took  anything  by  their 
bargain,  nor  did  the  township,  against  which 
both  seller  and  buyer  were  contriving,  lose 
anything  by  the  transaction.  Its  consent 
has  not  been  given,  and  cannot  be  obtained, 
in  the  way  In  which  the  paper,  called  a  "con- 
sent" in  this  case,  was  secured. 

The  last  question  peculiar  to  this  case  Is 
whether  the  granting  of  an  Injunction 
"would  work  a  practical  repeal  of  the  de- 
fendant's charter."  We  do  not  see  bow 
it  could  work  any  such  result  The  char- 
ter authorized  the  building  of  a  line  of  street 
railway  through  several  townships  and  bor- 
oughs. The  general  law,  however,  made  the 
consent  of  the  local  authorities  a  condition 
precedent  to  the  right  to  construct  the  line 
or  circuit  of  railway.  Before  the  company 
can  rightfully  Insist  on  Its  right  to  build  un- 
der Its  charter,  It  must  secure  the  consent, 
not  of  one  of  the  boroughs  or  townsblpn,  but 
of  all  of  them.  Without  such  consent  it  can- 
not build  the  line  authorized  by  the  charter, 
and  It  has  no  right  to  build  any  other.  If 
a  line  of  street  railway  Is  projected  to  con- 
nect three  adjacent  districts,— A.,  B.,  and  C, 
—and  a  charter  obtained,  describing  the  cir- 
cuit to  be  built,  the  first  thing  to  be  done  un- 
der the  charter  is  to  secure  the  requisite  con- 
sent In  each  of  the  districts.  The  borough 
B.  Is  applied  to,  and  It  gives  consent  to  the 
construction  of  the  proposed  circuit,  but  A. 
and  C.  refuse.  What,  then,  Is  the  sltnatlon? 
The  consent  of  B.  relates  to  the  line  of  Btreet--. 
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railway  authorized  by  the  charter.  That 
cannot  now  be  ballt.  The  consent  Is  there- 
fore Inoperative.  If,  then,  the  company  un- 
dertakes to  build  a  local  road  in  B.  without 
a  new  charter  and  a  new  consent,  the  mu- 
Diclpatlty  may  well  object  that  its  consent  Is 
being  used  tor  a  purpose  not  contemplated 
when  It  was  granted,  and  within  neither  Its 
letter  or  Its  spirit.  If  the  company  persists, 
notwithstanding,  In  Its  effort  to  buUd  and 
<^rate  a  railway  within  the  limits  of  B. 
only,  and  the  court,  on  application  of  the 
municipal  authorities,  should  restrain  such 
construction  by  injunction,  this  would  not 
work  a  practical  repeal  of  the  charter  of  the 
company,  but  restrain  Its  action  so  as  to 
keep  It  within  the  limits  authorized  by  the^ 
charter.  The  trouble  such  companies  «i- 
couDter  grows  out  of  the  circumstance  that 
they  consult  their  chartered  rights  lees  than 
their  pecuniary  Interests.  For  these  rea- 
sons, as  well  as  for  those  stated  In  Pennsyl- 
Taula  R.  Co.  T.  Montgomery  Co.  Pass.  By. 
Co.,  referred  to  above,  the  decree  appealed 
from  Is  now  reversed.  The  record  Is  remit- 
ted to  the  court  below,  not  for  further  hear- 
ing, but  with  the  directton  tbat  the  Injonc- 
tlon  be  restored,  and  made  perpettoaL 


RAHX  TOWNSHIP  t.  TAMAQUA  A  I* 

ST.  RT.  00. 
(Supreme  Ooart  of  Pennsylvania.    March  2S, 
1896.) 

STBKBT  RaILWATS— COSSTRCCTIOS  —  COSSBNT  OF 

Local  Authomitiss— Locatiox. 

1.  A  street  railway  company  has  ao  right 
to  enter  on  the  highways  of  a  township  which 
has  given  its  consent  to  its  constrnctioa  till 
eiMiseat  to  the  construction  of  the  line  baa  been 
obtained  from  all  the  townships  and  boroughs 
through  wliicb  its  route  lies,  as  shown  by  its  ap- 
plication for  incorporation  and  its  charter. 

2.  While  a  street  railway  may  diverge  from 
a  street  for  a  short  dtstanc^  where  It  Is  neces- 
sary to  avoid  discomfort  or  danger  to  the  travel- 
ing public,  it  cannot,  to  reduce  time  and  dis- 
tance for  i>a&senger8  traveling  from  city  to  city, 
locate  its  rente  across  country. 

Appeal  from  court  of  common  pleas, 
Schuylkill  coimfy. 

Suit  by  the  township  of  Kahu  against  the 
Tamaqua  &  Lansford  Street-Railway  Com- 
pany to  enjoin  the  construction  of  defend- 
ant's Hue.  Decree  for  plaintiff.  Defendant 
appeals.  Affirmed. 

Geo.  M.  Roads,  Ferg^is  O.  Farquhar,  and 
Jno.  W.  Ryon,  for  appellant.  James  Ryon, 
L.  W.  Barrlnger,  and  J.  O.  Ulrich,  for  at^l- 
lee. 

WILLIAMS,  J.  The  questions  raised  by 
this  appeal  hnve  Just  been  decided.  The  In- 
validity of  the  alleged  consent  signed  by 
Morris  Coll,  supervisor,  was  decided  in  a 
caae  In  which  the  present  defendant  was 
plalntifT.  and  the  Inter-County  Street-Rail- 
way Company  defendant  81  AtL  473.  The 
pccessity  reiftlng  upon  the  company  to  put 


Itself  In  position  to  build  Its  railway 
the  circuit  described  In  Its  appllcatlo 
charter  bef<»e  it  can  tnalat  on  oocupyi 
highways  of  any  one  of  the  cities,  bor 
or  townships  through  which  Its  circuit 
ea  was  distinctly  held  In  Pennsylva] 
Co.  V.  Montgomery  Co.  Pass.  Ry.  C 
Atl  468.  The  Importance  of  that  hole 
made  perfectly  apparent  the  t&i 
this  case.  The  defendant  had  not  oh 
the  consent  of  the  borough  In  whl 
road  began,  nor  of  that  In  which  It 
nor  of  all  the  districts  Intermediate, 
construction  of  Its  circuit  was  absolatc 
possible  while  this  state  of  things  1 
and  It  had  no  right,  as  against  a  to^ 
or  borough  that  had  given  a  valid  c 
to  the  building  of  a  railway  descrllDed 
charter,  to  «iter  upon  Its  highways  n 
was  In  a  position  to  do  that  which  Iti 
ter  required.  This  was  the  law  prior 
act  of  1^,  under  which  the  defendai 
Incorporated.  Com.  v.  Erie  &  N.  B.  ] 
27  Pa.  SL  839.  If  that  was  doubtful, 
made  the  law,  as  to  all  street  railwa 
the  provisions  of  that  act  The  learned 
suggests  a  question  of  grave  Importan< 
does  not  seem  to  be  raised  by  the  i 
ments.  He  says:  "It  does  not  appear 
denied  that  the  defendants  have  locate 
railway  only  In  part  npoa  the  street  oi 
way  and  the  balance  over  the  lauds  ' 
vate  persons  who  have  given  their  c< 
How  far  this  Is  lawful,  under  their  c 
it  Is  not  necessary  here  to  decide." 
mode  of  location  shows  how  determl 
the  attempt  to  use  our  street-railway 
latlon  for  a  purpose  never  contempla 
the  lawmakers.  .  Street  railways  an 
ways  on  and  along  the  streets  of  a  < 
town.  They  must  conform  to  the  gra 
the  streets  they  occupy.  They  may  d 
for  a  short  distance,  where  the  confor 
of  the  surface  or  the  position  of  s 
make  It  necessary  la  order  to  avoid  d 
fort  or  danger  to  the  traveling  pabli< 
that  a  street  railway  may,  like  a  steai 
way,  locate  Its  route,  not  for  the  accon 
tlon  of  local  travel  along  the  hlghwaj 
to  reduce  time  and  distance  for  pass 
traveling  from  city  to  city  or  town  tc 
across  the  country.  Is  a  proi>osItioD  noj 
entertained.  It  Involves  a  perverslmi 
character  and  object  of  street  railways. 
Is  obiter  dictum,  but  the  subject  Is  a 
mately  related  to  the  questions  under  i 
slon  In  these  cases,  and  Is  of  such 
tance  both  to  the  railroads  and  the 
of  the  state,  that  the  writer  feels  Ju 
In  calling  the  attention  of  the  other  .< 
ments  of  the  government  to  It  In  thli 
ner.  Applications  for  charters  should 
we  have  no  doubt  they  are,  carefully 
Ined;  but  attention  has  not  heretofon 
called  to  this  subject,  and  Its  importan 
therefore  not  been  recognized.  If  It 
slrable  to  introduce  a  new  kind  of  n 
transportation  for  long  dlstancea,  it 
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Ided  for  by  suitable  legislation,  bo 
parties  to  be  affected  may  be  able 
-stand  tbefr  rlsbts,  and  adjust  them- 
)  the  situatloD  In  which  such  legisla- 
T  place  them.  Whether  sucb  a  new 
B  needed,  and,  it  needed,  under  what 
'egnlatlons  it  shall  be  latrodnced,  are 
re  questions.  The  ezpotitlon  of  such 
we  hare  relating  to  the  construc- 
Lintenance,  and  operation  of  street 
I  is  all  that  concerns  the  courts.  The 
s  affirmed.  The  appellants  to  pay 
I  of  this  appeal. 


[^UA  &  L.  ST.  RY.  CO.  T.  IXTEB- 

COUNTY  ST.  BY.  CO. 
le  Goort  of  PeniuylTanla.    March  25, 
1805.) 

:Tinx  am  &tBUwr  Railway— CoxsuT  or 
L  OrFicBB— Injdivction— Rbtbrsau 
lie  conBent  of  a  township  saperyisor  to 
mction  of  a  street  railway  on  its  roads 
I  offidal  act,  and  therefore  of  no  avail, 
e  action  was  not  taken  at  a  meeting  of 
rrisors,  but  the  time,  place,  and  occa- 
e  of  the  appointment  of  the  company, 
ts  benefit,  and  It  was  not  entered  in  the 
the  township,  in  the  possession  of  the 
rk,  bnt  the  snperrisw,  while  frightened, 
a  paper,  under  his  official  title,  pnrport- 
re  consent. 

'here,  in  a  suit  between  two  street-rail- 
ipanies,  both  of  which  had  charters  to 
the  same  township  highway,  and  each 
claimed  that  it  had.  and  the  other  bad 
itid  consent  of  the  township  to  the  con- 
of  its  line,  defendant  was  enjoined, 
le  will  not  be  reversed,  though  plaintiff 
iich  valid  consent;  defendant  having  no 
'  to  occnpy  the  highway,  because  it  uke- 
no  valid  consent. 

1  from  court  of  common  pleas, 
111  county. 

y  the  Tamaqna  &  Lansford  Street- 
Company  against  the  Inter-County 
ailway  Company  to  enjoin  the  con- 
1  of  Its  electric  railway  line  over  a 
'  In  Rahn  township;  each  having  a 
which,  on  Its  face,  authorized  them 
Its  line  OB  such  highway,  and  each 
r  the  exclusive  right  thereto.  There 
ecree  against  defendant,  from  which 
Is.  Affirmed. 

Byon,  L.  W.  Barrlnger,  and  J.  O. 
for  appellant  Geo.  M.  Roads,  Fer- 
''arqnhar,  and  John  W.  Byon,  for  ap- 


lAMS,  J.  The  question  raised  by 
;  second,  third,  and  foorth  asslgn- 
f  error  baa  just  been  decided  in  Le- 
il  ft  NaT.  Co.  T.  Inter-County  St  By. 
LtL  471.  It  la  not  necessary  to  repeat 

there  aald.  We  bare  no  doubt  that 
lent  obtained  from  Coll  waa  Invalid 
reason  stated  by  the  learned  Judge  of 
t  below,  and  fw  the  farther  rea8<»i 
a  PeonsylTanla  B.  Co.  t.  Montgom- 

Paaa.  By.  Co.  (also  decided  at  the 
term)  31  Atl.  4(tS.   It  was  the  acUon 


of  an  tndlTldual  upon  a  ctmslde 
log  to  him  as  an  IndiTidnal,  and 
tion  of  an  officer,  appearing  upon 
of  tbe  township  where  the  erlden 
action  should  appear. 

Tbe  fifth  assignment  is  sustali 
a  corporation  comes  Into  a  com 
claiming  rights  against  the  pnbL 
agreement  purporting  to  be  ea 
township  office ra,  tbe  agreemenl 
consclonable^  and  it  should  bai 
talned  by  fair  and  ccmscionabl 
The  learned  Judge  found  the  erl 
Ing  to  the  execution  ot  the  com 
to  the  Tamaqua  &  lAusford  Con 
directly  conflicting,  and  he  adopi 
of  law,  saying,  "We  have  no  > 
than  the  seeming  prepondei-ance' 
timony;  and,  testing  the  valldlt; 
leged  consult  ct  the  local  authorit 
townsbtp  by  what  seemed  to  bli 
pr^nderance  of  a  man  of  o 
teatlmooy,  he  sustained  the  vail 
COTWCDt  We  find  no  fault  wttb 
tbe  learned  Jndge  as  to  the  exl 
"seeming  preponderance,"  but 
agree  that  the  chancellor  was  b 
On  the  contrary,  we  hold  that 
consent  was  Ineffective  for  tt 
First,  It  was  extorted  frdm  th< 
who  held  the  office  of  supervisor 
that  a  court  of  equity  cannot  app 
ought  not,  In  folmess  towards 
and  taxpayon  of  the  township, 
binding  upon  than  for  this  reaac 
other.  But,  seomd,  another  and 
reason  Is  found  In  the  fact  that  t 
the  alleged  oonaokt  was  not  an 
The  time,  tbe  place,  tbe  occasion, 
appointment  of  tbe  company,  ai 
benefit  The  action  was  not 
meeting  of  the  sopervlaore,  regi 
clal.  It  was  not  entered  upon  t 
the  township  In  tbe  possession  < 
clerk.  No  recwd  of  any  sort  w 
what  was  done,  because  no  ot 
was  taken.  A  frightened  man 
paper,  adding  his  official  tlUe  t< 
but  this  did  not  make  it  tbe  of 
of  the  supervisors.  This  was  a 
deliberation,  a  subject  of  Impc 
to  the  man,  bnt  to  the  township  v 
he  waa;  and  the  action  should 
taken  upon  an  intdllgent  consi 
tbe  Interests  of  the  township,  at 
entered  on  the  proper  township 
evidence  of  such  an'  official  act 
rest  upon  a  piece  of  paper  In  the 
private  individual,  who  may  nc 
zen  of  the  township,  or  within 
taxpayers.  But'  this  ctmcluslon 
quire  ua  to  reverse  the  decree, 
ant  la  absolutely  without  author!' 
the  township  roads,  and  the  lnji 
property  ordered.  The  plaintiff 
ter  which  tbe  commonwealtb  li 
tnrbed,  and  wblcA  conferred  a  i 
facie,  to  secure  consoit  and  proct 
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bnOdlng  mt  ItB  roads.  If  the  township  and 
the  prcqiwrtT  holders  were  willing.  This  cmh 
sent  It  claimed  to  taave.  It  had  a  right  to 
be  heard,  therefore,  npMi  the  validity  of  the 
consent  of  the  township  set  np  by  the  defend- 
ant In  opposltlcm  to  that  hdd  by  Itself. 
Both  grants  could  not  stand.  Bach  con- 
tended that  the  grant  to  the  other  was  bad. 
Both  were  r^ht  The  fact  that  neither  coin- 
pany  has  a  Tslld  consent  from  the  township 
to  occupy  the  pnUte  roads,  under  the  papers 
now  b^ore  ns,  is  no  reasm  why  tiie  Injunc- 
tion ordmd  In  this  case  should  not  stand. 
The  decree  is  affirmed.  The  costs  to  be  paid 
by  the  appellant 


tbey  had  already  put  thereon  Dea 
plaintlir.   Defendants  appeal.  AfBrmi 

C.  H.  Schaeffer  and  Richmond  L.  Jos 
appellants.  W.  Oscar  MlUer,  Co.  Sol. 
Tey  F.  Helnly.  and  WQUam  J.  Rourl 

appellee. 

WILLIAMS,  X  We  are  satisfldl  w 
decree  appealed  from  Id  this  case,  but 
not  satlsfled  with  all  the  reasons  gives 
by  the  learned  Judge  of  the  court 
The  findings  of  t&ct  Bhow  that  the  It 
Clt7  Passenger  Railway  Company  and  tb 
Street  Passeng^  Railway  Oonqtany  w 
corporatedlnlSTSfbyaspeciai  act  of  as; 
for  each,ln which  the  route  to  be  occupi 
plainly  and  vpedfically  deveribed.  Eac 
pany  entered  upon  the  route  assigned 
1803  the  Penn  Street  Company  was  i 
In  the  Rending  City  Company,  so  that  I 
ter  became  the  owner  and  operator  o 
routes.  But  the  Harrlsbnrg  bridge  oi 
SchuyUdll  river  at  Beading  was  not  In 
bi  the  route  of  either  company,  and 
the  diarters  of  1878  the  Reading  Olts 
paoy  had  no  means  of  extending  ito  lli 
on  and  over  the  bridge.  Zn  Decouber 
It  acc^ted  toe  provisions  of  the  act  0 
and  a  new  charter  was  Issued  to  It 
section  20  of  that  act  The  first  Imj 
question  is  therefore  oyer  the  effect  { 
action.  The  learned  Judge  held  It  to 
idle  ceremony,  which  gave  to  the  00: 
none  of  the  powers  conferred  upon  oon 
incorporated  under  the  provisions  of  tt 
and  for  the  reason  that,  as  toe  compai 
lawfully  organised  under  a  valid  act 
sembly.  It  was  not  within  toe  letter 
q;)lrlt  of  the  ivovWons  contained  In  as 
tlon.  It  Is  desr  that  the  act  of  1888  1 
tended  to  ivovlde  a  new  and  comple 
torn  for  the  organisation  and  govemn 
street-railway  comi>anIes  In  this  stote. 
ito  approval  by  the  governor,  It  becai 
only  genwal  law  in  trace  upon  the  snbj 
13uit  all  companies  thereafter  organised 
have  exact  uniformity  of  jwwws,  prii 
and  duties.  At  toe  end  of  this  comi 
slve  system,  we  find  the  provision  tun 
Interpreted.  It  declares  that  all  Gom 
toeretofore  Inoorpwated  jsn&sx  the  act  < 
(which  had  been  hdd  to  be  unconatlto 
and  under  toe  act  of  1879  (which  was  1 
to  the  same  objection),  and  "any  atrei 
senger  railway  company  heretofore  e: 
under  color  of  any  chartv^  or  letters  pa 
toe  commonwealto,  upon  accepting  th 
visions  of  tola  act  In  writing  under  tl 
of  toe  corporation,  filed  In  toe  office 
secretary  of  toe  commonwealth,  shall 
upon  become  and  be  a  body  corpwatc 
under,  and  sbaH  be  entitled  to  and  ha'< 
session  of,  all  toe  privileges,  francfals 
powers  confttred  by  this  act  upon  o 
tlons  to  be  created  under  this  act  ' 
and  toe  governor  shall  fortowlto  cant 
letters  patent  under  tols  act  to  Issue  t 
corporation  under  the  same  name  as  to 
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BERKS  COUNTY  v.  READING  CITY 

PASS.  RY.  CO.  et  al. 
(Snioeme  Court  of  PamsrlTanla.    Mard>  2S, 
1896J 

Btbbbt  Railwatb  —  RsiN00BP0RATK»i  or  Com- 

rAHIBS— C0M8TBUCTION  ON  COUNTT  BlUPOBS 

— PEHMiasioN— Injukctiom. 

1.  Act  1889,  I  20,  declaring  that  streetrall- 
way  compaDies  inconmrated  under  Acta  1878 
and  1879  (both  of  which  were  unconstitatloDal), 
and  an;  such  company  "heretofore  exiBting  un- 
der color  of  any  charter  or  letters  patent  •  *  *, 
npon  accepting  the  prOTlslons  of  tnU  act  *  *  *, 
shall  toereupcm  become  and  be  a  body  corporate 
hereunder,  and  ahall  •  •  •  hare  •  •  •  all 
the  priTilegea,  fraochiaeB  and  powers  conferred 
by  this  act  npon  corpcH-atloas  to  be  created  un- 
der this  act,    bIIowb  companies  lawfully  or- 

SDised  nnder  special  acts  to  be  Incorporated 
erenoder,  as,  wito  toe  acceptlon  of  the  atreet- 
railway  companies  OTsanized  under  Acts  1878 
and  1879,  they  were  toe  only  ones  "heretofore 
exiBtlQg";  and  the  words  "under  color  or*  do 
not  In  thia  connection,  mean  that  toe  charters 
or  letters  patent  are  defective,  bat  are  naed  as 
equivalmt  to  "under  autoority  of." 

2.  A  bridge  owned  by  a  county  U  part  of  a 
faiffhway,  wltun  toe  [woTision  of  Act  1888,  au- 
thorizing streefr^lway  companies  to  axtsnd 
torir  lines. 

8.  A  bridge  bwned  by  a  county  cannot  be 
oecnpied  by  a  street-railway  company  witbont 
the  consent  of  toe  county  commiBiioners;  and, 
while  their  consent  cannot  be  arbitrarily  wito- 
held,  topy  may  refuse  to  allow  it  to  be  used  till 
made  strong  enongh  for  the  additional  burden, 
and  may  reouire  tne  company,  as  a  condition  of 
its  occupancy  of  the  bridge,  to  pay  toe  cost  of 
toe  necessary  work  and  of  repairs. 

4.  Where  county  commissioners,  after  glT- 
ing  a  contract  to  a  street-railway  company  for 
occupancy  of  a  connty  bridge,  bat  before  any- 
toing  had  been  done  under  it  refused  to  abide 
by  it,  or  permit  toe  occupancy  of  toe  bridge,  and 
the  comnany  bad  notice  of  tols,  but  nevertheless 
seised  toe  bridge,  and  commenced  to  lay  its 
track,  it  will  be  enjoined;  toe  contract  being 
(Hie  which  equity  would  not  enforce,  for  the  rea- 
son toat  the  bridge  waa  not  strong  enough  to 
bear  the  additional  burden  without  some  chan- 
ges or  repairs,  for  whidt  tooe  was  no  provisltHL 

Appeal  from  court  of  common  pleas,  Berks 
county;  G.  A.  Bndllch,  Judge. 

Suit  by  toe  county  of  Berks  against  the 
Reading  Oity  Passenger  Railway  Company 
and  ttte  Reading  Traction  Company  to  enjoin 
defendants  from  proceeding  wlto  the  con> 
Btmctlon  of  a  street-railway  trade  over  a 
bridge  belonging  to  ptolntiCF,  and  compelling 
toem  to  remove  sndi  part  of  the  trade  as 
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in  the  charter  under  which  It  was 
Incorporated."  We  are  of  opinion 
proTlelon  was  Intended  to  afford— 
Ka.7  tor  companies  organized  nnder 
were  Invalid  to  secure  a  lawful  cor- 
aracter;  and,  next,  to  open  the  way 
mles  legally  organized  nnder  special 
Bsembly  to  lay  off  their  special  be- 
and  put  on  the  nntform  dress  which 
of  the  atatnte  had  so  carefolly  pro- 
tbe  class  of  corporations  to  which 
□ged. 

rda  "under  color  of,"  In  the  sentence 
a,  '^ny  street  passenger  railway  com- 
etofore  existing  under  color  of  any 
r  letters  patent,"  were  not  happily 
They  often  mean  what  the  learned 
Id  them  to  mean  in  this  case,  that 
rlty  "imder  color"  of  which  a  thing 
s  assumed  or  defective.  But  tbelr 
like  that  of  all  words  not  purely 
must  depend  on  the  connection  in 
37  stand,  and  the  fixed  character  of 
9  to  which  they  relate.  In  this  pro- 
i  companies  organized  nnder  defect- 
had  already  been  provided  for. 
ere  no  "heretofore  existing"  com- 
rt,  to  be  taken  Into  account,  except 
bad  t>een  organized  under  charters 
I  special  a<^  of  assembly,  like  those 
Jch  the  Beading  City  Company  was 
me  acting.  These  charters  and  let- 
it  were  valid,  but  they  left  the  com- 
Idlng  them  to  stand  outside  the  class 
y  the  act  of  1889,  and  outside  the 
of  general  laws  to  be  thereafter 
}plicable  to  the  class.  The  leglsla- 
it  was  to  reduce  so  far  as  possible 
w  ut  ootstandlng  special  cbaners, 
;  the  entire  street  passenger  railway 
aa  rapidly  as  possible,  under  the 
em  of  management  and  control.  To 
ft  was  necessary  to  provide  a  way 
ng  street-railway  companies  to  sur- 
elr  special  charteta  and  secure  new 
:Ing  on  the  new  general  law.  The 
nder  color  of  must.  In  the  connec- 
blch  they  stand  In  the  twentieth  sec- 
e  act  of  1889,  be  read  as  eqalvalent 
ords  "under  authority  ot"  This  Is 
to  give  effect  to  the  legislative  In- 
to open  the  way  for  any  and  all 
9  pTiafing  under  charters  or  letters 
ued  previously  to  the  passage  of  the 
DC  In  under  its  provisions,  and  avail 
s  of  Its  benefits.  The  Reading  City 
Company,  by  Its  surrender  of  Its 
!r  and  acceptance  of  the  act  of  1880, 
In  the  language  of  this  section,  the 
i  powen  of  "a  body  corporate  bere- 
nd  became  oititled  to  "all  the  prlv- 
anchlses  and  powers  conferred  by 
pon  corporations  to  be  created  imder 
and  all  the  properties,  rights  and 
belonging  to  such  corporation  tbere- 
qulred  by  gift  grant,  conveyance, 
[  ordinance,  astignment  or  otber- 
a  other  words.  It  ceased  to  stand 


alone  upon  Its  special  act  of  assembly,  and 
passed,  with  all  Its  belongings,  under  the 
general  law. 

Let  ue  now,  conceding  the  right  of  this 
company  to  extend  Its  lines  within  the  mean- 
ing of  the  act  of  1889,  inquire  Into  its  right 
to  oocopy  the  Harrlsburg  bridge.  This  bridge 
belongs  to  the  county  of  Berks,  and  Is  under 
the  control  of  the  county  commissioners.  It 
cannot  be  occupied  without  their  consent,  but 
that  consent  cannot  be  arbitrarily  withheld. 
It  Is,  in  an  important  sense,  a  part  of  the 
highway;  and  Its  ownership  by  the  county 
cannot  l>e  made  use  of  to  block  the  course 
of  improvements,  or  to  extort  unrensonable 
concessions.  The  county  Is  liable  to  the  pub- 
lic for  its  safe  condition,  and  the  commission- 
ers have  a  right  to  consider  Its  strength,  and 
to  refuse  to  permit  tta  use  in  a  manner  that 
would  Jeopardize  the  traveling  public  using 
It  In  the  ordinary  manner.  But,  If  it  can  be 
made  safe  for  use  both  by  the  public  and 
the  street>rallway  company,  the  duty  of  the 
commissioners  Is  to  consider  what  is  neces- 
sary for  that  purpose,  and  Id  what  way  It 
can  best  be  accomplished.  The  cost  of  the 
work  found  to  be  necessary,  as  well  as  the 
cost  of  repairs,  tbey  may  require  the  com- 
pany to  pay  or  secure  as  a  condition  of  Its 
occupancy  of  the  bridge.  In  this  case  the 
company  applied  to  the  county  commissiou- 
ers,  and  In  December,  1893,  obtained  a  con- 
tract from  them  for  the  occupancy  of  the 
Harrlsburg  bridge  with  their  rallwny.  We 
have  examined  this  contract  It  may  be  that 
it  Is  somewhat  Improvident  but  we  are  clear 
that  it  Is  not  so  grossly  so  as  to  Justify  the 
court  In  pronouncing  It  absolutely  void  for 
tbat  reason.  Tbe  connty  commission ers, 
however,  for  some  reason,  refused  to  be 
bound  by  It  and  of  this  the  railway  com- 
pany had  actual  notic&  Nothing;  had  been 
done  under  It  by  tbe  company  up  to  the  time 
that  Its  officers  w^e  made  fully  aware  of  the 
refusal  of  tbe  commissioners  to  abide  by  It 
or  to  permit  them  to  occupy  the  bridge.  Un- 
der such  drcnmstancei.  If  they  reearded  the 
contract  as  binding  upon  the  county,  the 
courts  were  open  to  them,  and  it  was  their 
duty  to  settie  the  extent  of  their  rlshts  In 
an  orderly  manner.  It  seems  doubtful,  upon 
the  evidence  now  before  ns  relating  to  the 
strength  of  the  bridge,  and  its  Inability  to 
stand  the  increased  burden  to  be  put  upon 
it  whether  a  court  of  equity  would  have  en- 
forced this  contract  without  Imposing  addi- 
tional terms.  The  company  probably  enter- 
tained tbe  same  view  of  the  sittiatlnn.  It 
accordingly  decided  to  shove  by  tbe  cnnrts. 
sdce  the  bridge,  and  attempt  to  defeii4l  un- 
der its  contract  This  It  did  in  the  ul;rlit- 
time,  and  with  a  strong  hand.  Tliis  is  a 
method  of  asserting  property  rights  that 
courts  do  not  favor.  It  Is  a  race  against  the 
law  which  It  Is  rarely,  if  ever,  worth  the 
wblle  to  rtm.  and  which,  if  won,  cannot  often 
yield  the  winner  any  substantial  advantage. 
This  court  has  frequentiy  condemned  this 
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dlaorderly  and  dangerous  practice-  One  of 
ita  most  receat  uttei-ances  can  be  found  In 
Easton,  S.  E.  &  W.  E.  P.  Ry.  Co.  v.  City 
of  Easton,  133  Pa.  St  50;j,  19  Atl.  The 
Injunction  was  properly  Issued  in  this  case, 
because  the  seizure  of  the  bridge  was  without 
the  consent  of  the  county  oommlasionerB,  and 
after  notice  that  th^  consent  bad  been  with- 
drawn, and  because,  upon  the  evidence  be- 
fore us,  we  cannot  enforce  the  contract  un- 
der which  the  company  seeks  to  Justify  Its 
entry  upon  the  bridge.  The  strength  of  the 
structure  does  not  seem  to  be  sufiQclent  to 
bear  the  additional  burden,  without  some 
changes  or  repairs.  The  decree  Is  affirmed. 
The  coats  of  the  ^>peal  to  be  paid  b7  the  ap- 
pellant 


THOMAS  V.  INTBR-COUNTT  ST.  RT.  CO, 
(Sniffenie  Court  of  FennsylTanla.    March  25, 
1895.) 

StEBBT  RlILWATS— OoKSTKOOTIOir  WITBODT  PbO* 

MifiBioif— Right  or  Abuttiko  Owsbr. 
An  abutting  owner  on  a  borough  street 
on  whidi  a  street-railway  company  is  construct- 
ing its  electric  line  without  any,  valid  permisBion 
of  the  local  authorities  may  enjoin  the  constrnt^ 
tlon  as  a  nuisance. 

Appeal  from  court  of  common  pleas.  Car- 
bon county;  Allen  Craig,  Judge. 

Suit  by  William  D.  Thomas  against  the 
Inter-County  Street-Rallway  Company  to 
Joln  defendant'a  construction  ot  Ita  line. 
Decree   for  plaintiff.    Defendant  appeals. 
Affirmed. 

James  Ryon,  L.  W.  Barrlnger,  J.  O.  Ulrlch, 
and  A.  H.  O'Brien,  for  appellant.  Loose  & 
Oralg.  Fwgus  Q.  Farquhar,  and  John  W. 
RyOD,  tor  appellee. 

WILLIAMS,  J.  The  first  question  present- 
ed by  the  assignments  of  error  in  this  case 
relates  to  the  validity  of  an  ordinance  of  the 
borough  of  Lansford  giving  consent  to  the 
occupancy  of  the  b<m>ugh  streets  by  the  de- 
fendant'a street  railway.  This  question  has 
teea  settled  during  tbe  present  terra  by  the 
Lehigh  Coal  &  Nav.  Co.  v.  InterOounty  St 
Ry.  Co.,  31  Atl.  471,  tbe  appellant  In  this 
case.  In  that  case  the  consent  of  the  supei> 
vlsora  of  Ralm  township  to  tlie  occupancy 
of  Its  public  roads  had  been  obtained  by 
means  of  a  contract  similar  to  that  made 
use  of  to  Induce  the  action  of  the  councll- 
men  of  the  borough  of  Lansford  in  this  case. 
We  there  held  that  It  la.  In  ^ect  bribery  to 
secure  the  actlrai  of  a  public  official  by  ttle 
promise  of  a  reward  to  be  made  to  him  as 
an  Individual,  and  that  a  court  of  equity 
cannot  recognize  as  valid  any  official  action 
Induced  by  such  rewards,  or  the  promise 
thereof.  The  action  obtained  In  that  case 
and  lo  this  was  up(m  a  subject  of  Import 
tance  to  the  citizen  and  taxpayers  of  the 
district.  It  required  deliberation  and  the 
exwclae  of  Judgment  In  view  of  all  tbe  <^r^ 
cnmatancea.   The  constltaents  of  the  anper- 


vlsors  and  the  conncilmen  had  the 
have  the  queatloii  considered  <»i  iti 
and  determine  on  the  beet  Judgmei 
officers  authorized  by  law  w  speak  i 
What  has  happened  is  that  the  otRc 
been  Induced  to  make  terms  for  tb 
as  individuals,  and  to  barter  the 
of  thehr  c<mstUaents  for  conaldovt 
aonal  to  themselves.  We  ftdlow 
laid  down  In  the  Navigation  Cc 
Case,  with  no  doubt  of  Its  wlsdoi 
Justice,  and  ototuIo  the  second  a 
asaignmoits  of  errw. 

The  remaining  assignments  relat 
standing  in  court  of  the  plaintiff, 
leged  that  he  is  merely  an  abnttlns 
er  <m  a  street  on  which  the  defends 
deavorlnff  to  cuistmct  a  street  ralli 
that  he  bas  no  such  Intweat  In  the 
as  entities  taim  to  be  heard.  But  v 
He  sees  men  at  work  In  the  street  c 
his  pnqterty  fnmts,  and  In  which  be 
Interest  which  a  lot  owner  has  In  t 
way  into  which  his  premises  opei 
are  digging  it  up,  and  laying  plecei 
ber  and  iron  or  ateel  along  and 
He  goes  to  tbem  to  inquire  what  11 
and  what  right  they  have  tbere; 
finds,  as  was  the  case  here,  that  tl 
no  right  wlutever,  and  that  they  a: 
fore  committing  a  nuisance  uptn  t 
way  in  which  he  is  interested.  B 
right  to  prosecute  In  the  quarter  sea 
to  seek  to  stop  their  operations  by 
tion.  If  they  are  not  trespassers,  b 
under  a  valid  charter  and  munici 
sent,  then  he  is  in  no  position  to  c 
unless  some  special  damage  is  suati 
him;  or  If,  without  a  valid  chart 
nevertheless  have  municipal  conv 
same  thing  Is  true^  But  the  |H^>p08ii 
tained  In  the  headnotes  to  Larimer 
Ry.  Case,  137  Pa.  633,  20  AO.  e7(K  I 
er  than  the  point  decided.  In  thai 
street-railway  company,  with  no  m 
consent,  and  consequentiy  with  m 
wliatever  in  the  streets,  sought  to 
another  company  from  constructins 
railway  on  cwUiln  streets  in  the 
Pittsburgh,  notwithstanding  the  fi 
tbe  latter  company  had  municipal 
to  the  occupancy  of  the  particidar 
What  was  decided  was  that  a  com 
which  municipal  conaent  had  been 
did  not  stand  in  a  position  to  contest : 
of  a  companyto  build,towhlchmunlc 
sent  had  been  given.  The  refusal  to 
without  any  right  in  the  street  whatc 
consequentiy  without  legal  standing 
teat  the  extent  and  character  of  tl 
to  Its  rival.  Our  Brother  Clai^ 
support  of  his  position  tbe  case  of  Sj 
T.  RaUway  Co..  54  Pa.  St  401.  In  t 
a  bill  was  filed  to  restrain  the  Unl 
B«iger  RaUway  Gunpany  from 
street-railway  cars  on  Sunday.  T 
pany  rnu  lawfully  lnc(Hi>orated.  1 
on  tbe  streets  was  not  denied.  It 
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werer,  that  the  ninnlng  of  street 
the  pursuit  of  a  worldly  employ- 
lie  Lord's  day,  and  therefore  a  vio- 
the  Sunday  law.  AVbat  wa^  held 
an  act  that  Is  simply  illegal  will 
ariiy  be  restrained,  except  at  the 
yf  some  person  who  can  show  that 
ured  by  It.  If  the  object  of  the 
s  simply  to  enforce  a  general  law, 
!  left  to  the  remedy  which  the  law 
vides  for  Its  enforcement.  Lock- 
aUway  Co..  139  Pa.  410,  21  Atl.  26, 
1  cm  by  the  appellant.  Is  quite  as 
our  question  as  the  cases  Just  re- 

The  plaintiffs  were  abutting  lot 
Fho  had  paved  the  street  with  as- 
Lt  their  own  expense.  The  muulcl- 
d  given  consent  to  Its  use  by  a 
way  company.  The  bill  alleged 
treet  railway  would  Impose  an  ad- 
arvltude  on  their  lots,  and  that  for 
iry  of  their  damages  the  law  had 
iroriaion.  For  this  reason  they  al- 
law  under  which  the  defendant 
po rated  was  unconstitutional,  and 
any,  notwithstanding  its  charter 
lunlcipal  consent,  was  without  cor- 
tweni,  and  without  right  in  the 
he  inJunctlcHi  prayed  for  by  the 
was  refused  In  the  court  below, 
■efusal  was  affirmed  by  this  court 
t  railway  was  an  urban  servitude 
ity  had  a  right  to  Impose  upon  the 
'  the  street.  The  company  did  not 
r  attempt  to  exercise,  the  right  of 
Eomain,  and  the  plaintiffs  had  no 
-  damages  against  it  They  stood, 
In  no  position  to  raise  the  ques- 
blch  they  rested  their  right  to  equt- 
if.  But  the  position  of  the  parties 
ae  is  quite  unlike  that  of  the  par- 
ckhart  v.  Rallwa)  Co.  The  plaln- 
abnttlng  owner,  but  here  the  llke- 
L  The  defendant  company  Is  In 
In  front  of  the  plalntllTa  premises 
lunlcipal  consent  It  and  Its  em- 
e  trespassers.  They  are  dlsturb- 
irface  of  the  highway;  committing 
e  npon  It  of  a  permanent,  and,  ac- 
'  the  general  belief,  of  a  dangerous 

An  abutting  owner  Is  not  de- 
>m  proceeding  in  such  a  case  be- 
'e  are  other  lot  owners  on  the  same 

>  suffer  in  the  same  manner  that  he 
he  nuisance  waa  a  stable  or  a  dwell- 
vas  being  erected  In  the  center  of 
street  and  the  borough  authorities 

or  refused  to  Interfere  with  Its 
m  abutting  lot  owner  would  have 

>  In  reaching  the  ear  of  a  chancel- 
ed,  there  are  cases  In  abundance 

building  of  even  a  projecting  win- 
leen  enjoined  at  the  Instance  of  lot 
1  the  vicinity.  So,  also,  with  en- 
Its  upon,  and  obstructions  in  the 
e  unrestricted  use  of.  public  alleys 
of  all  sorts.  The  plaintiff  has  what 
Jed  a  general  interest  In  the  streets, 


as  a  citlBen,  and  he  has  a  special  interest  in 
this  street  as  on  abutting  owner  who  must  use 
it  as  a  means  of  access  to  his  property.  He 
has,  therefore,  a  right  to  object  to  its  oli- 
stinictlon  by  a  mere  wrongdoer.  None  of 
the  assignments  of  error  are  sustained,  and 
the  decree  Is  affirmed,  at  the  costs  of  the 
appellant 


McMICHAEIv  et  al.  v.  INTBB-COUNTY  ST. 
RT.  CO. 

(Supreme  Court  of  Pennsylvania.    March  25, 
1895.) 

BoBDDQB — Ordikancsb— Vbto— Soft  bt  Buhoesh 
TO  Detekminb  Validity. 

1.  A  burgess  is  entitled  to  a  reaBonable  time 
for  ezaminatioD  of  an  ordinance,  and,  whi^re  oue 
is  placed  in  his  haoda  only  an  hour  before  called 
meeting,  his  veto,  retanied  within  24  hotir«> 
thereafter,  is  in  time,  tbon^  Act  1893  requires 
him  to  return  an  ordinance  to  which  he  objects 
at  the  next  meeting. 

2.  A  borgesB  may  maintain  a  salt  to  enjoin 
action  under  an  ordinance  whldi  be  claims  to 
have  vetoed,  and  which  defendant  claims  to  be 
valid  on  the  ground  that  the  veto  was  too  late. 

Appeal  from  court  of  common  pleas.  Car- 
bon county;  Allen  Craig,  P.  J. 

Suit  by  John  L.  McMlcbael,  burgess  of 
Summit  Hill,  and  the  Lehigh  Coal  &  Naviga- 
tion Company,  against  the  Inter-County 
Street-Railway  Company,  to  enjoin  defend- 
ant from  constructing  Its  electric  railway  od 
the  streets  of  the  borough  of  Summit  Hill. 
Deci-ee  for  plaintiffs.  Defendant  appeals. 
Affirmed. 

James  Ryon.  L.  W.  Barrlnger,  J.  O.  Ulrich. 
and  A  H.  O'Brien,  for  appellant  Loose  & 
Craig,  Fergus  G.  Farqubar,  and  John  W. 
Ryon,  for  appellees. 

WILLIAMS,  J.  The  assignments  of  error 
in  this  case  present  two  questions  not  involv- 
ed In  any  other  one  of  the  series  of  uppeali^ 
with  which  this  one  Is  connected.  The  Qrst 
of  these  relates  to  the  validity  of  the  ordi- 
nance of  the  borough  of  Summit  Hill,  undor 
which  the  defendant  claims  to  have  secured 
municipal  consent  to  the  occupation  of  cer- 
tain sti-eets  with  its  street  railway.  The  evi- 
dence shows  that  an  outline  or  draft  of  such 
an  ordinance  as  was  thought  to  be  necessni  y 
had  been  prejuired  by  the  borough  solicitor, 
and  presented  or  reported  to  the  comicils  nt 
a  meeting  held  on  the  Cth  day  of  October. 
lS9i.  One  or  two  alterations  were  made  In 
It  by  councils,  and  then  it  was  formally  ac- 
cepted, as  appears  by  an  entry  on  the  min- 
utes, made  thus:  "On  motion,  the  onlinauce 
be  accepted."  This  waa  probably  intended 
aa  an  expression  of  satisfaction  wUh  the 
character  of  the  work  done  by  the  solicitor 
in  the  preparation  of  an  ordinance  suitable 
for  consideration  and  adoption  at  the  proper 
time.  Another  meeting  of  councils  was  held 
on  the  10th  day  of  the  same  month,  which 
adjourned  to  meet  at  the  call  of  the  president. 
Six  days  later  a  call  waa  made  by  the  pre^i- 
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dent,  and  a  meeting  held  at  the  house  of  one 
of  the  councllmen.  At  this  meeting  the  or- 
dinance  was  taken  up  and  adopted,  ^livtng  to 
the  defendant  permission  to  enter  upon  and 
occupy  certain  borough  streets  with  its  street 
railway.  When  this  was  done,  another  ad- 
journment was  made  to  the  call  of  the  presi- 
dent. This  call  came  on  the  following  day, 
nad  at  that  meeting  the  business  done  was 
the  approval  of  a  contract  and  bond  giTeu 
by  the  defendant  company  under  the  provi- 
stons  of  the  ordinance  adopted  the  day  be- 
fore. The  next  meeting  of  councils  was  the 
regular  monthly  meeting  held  on  the  2d  day 
of  November.  The  hour  for  this  meeting 
was  7:30  o'clock  in  the  evening.  On  the  same 
evening,  at  about  6  o'clock,  the  ordinance, 
tlie  agreement  of  the  railway,  the  bond,  and 
other  accompanying  papers  came  to  the 
hands  of  the  burgess,  for  his  examination 
and  action.  Uls  veto  was  not  presented  to 
councils  when  that  body  met,  and  at  Its  ad- 
journment It  was  alleged  that  the  ordinance 
had  become  effective  under  the  provisions  of 
the  act  of  1883.  The  burgess  completed  his 
examination  and  sent  Ills  veto  on  the  follow- 
ing day;  and  his  veto  message,  with  a  state- 
ment of  his  objections  to  the  ordinance  came 
in  this  manner  to  the  notice  of  councils  and 
of  the  defendant.  Was  this  veto  in  time,  un- 
der the  circumstances  of  this  case?  The  bur- 
gess insisted  that  It  was,  and,  as  the  de- 
fendant admits,  protested  against  the  validi- 
ty of  the  ordinance,  and  the  right  of  the  rail- 
way to  occupy  the  streets  under  It,  It  may 
well  admit  of  doubt  whether  an  ordinance 
adopted  at  a  called  meeting  is  within  the 
meaning  of  that  proTlslon  of  the  act  of  1893 
that  requires  the  bnrgosa  to  return  an  ordi- 
nance to  which  he  objects  at  the  next  regular 
meeting  of  councils.  It  would  seem  that  an 
ordinance  passed  at  one  regular  meeting 
should  be  promptly  placed  In  the  hands  of 
the  burgess,  who  would  then  have  until  "the 
next  regular  meeting"  for  examination  and 
dedslon.  If  an  ordinance  passed  at  a  called 
meeting  Is  to  be  treated  In  the  same  manner 
as  though  passed  at  a  regular  meeting,  then 
the  called  meeting  might  be  held  on  the  same 
evening  with  the  regular  one,  at  an  hour  or 
a  half  hour  earlier,  and  an  ordinance  upon 
an  Important  subject,  and  of  great  length, 
be  passed.  It  could  then  be  placed,  as  this 
one  was,  In  the  hands  of  the  burgess  at  a 
time  to  make  examination  impossible;  and, 
if  the  object  was  to  avoid  a  veto,  the  shorter 
the  Interval  between  the  special  and  the  reg- 
ular sessions,  and  the  more  prompt  the  ad- 
journment of  the  r^nlar,  the  better  the  pros- 
pect of  securing  an  ordinance  in  defiance  of 
the  burgess.  This  Is  an  opening  for  discord 
and  uncertainty  and  litigation  that  the  law 
did  not  contemplate.  The  court  below  took 
the  most  favorable  view  possible  of  the  sit- 
uation, for  the  councils  and  the  defendant, 
when  it  held  that  the  burgess  was  at  least 
entitled  to  a  reasonable  time  for  examination. 
That  he  was  not  allowed,  by  the  coumAl  a 


reasonable  time  In  this  instance,  and  tt 
veto,  promptly  returned  within  24  hon: 
ar  the  papers  were  placed  In  his  handi 
in  time,  were  conclusions  that  followed 
ally,  and  we  see  no  reason  for  dlsti 
them. 

The  second  question  relates  to  the 
of  the  burgess  to  raise  the  question  i 
validity  of  the  ordinance.    This  Is  I 
debatable.    The  statute  confers  on  hi 
veto  power.    The  councils  arrange  to  i 
its  exercise  practically  Impossible,  ai 
sert  that  they  have  a  valid  ordinance 
out  his  signature.    He  has  a  right  to 
his  prerogative,  and  he  can  do  this  on 
denying  the  validity  of  the  ordinanoe  a 
to  be  binding  notwithstanding  his  veta 
appropriate  remedy  tar  blm  is  by  t 
equity  to  restrain  action  under  the 
nance  allied  on  the  one  side  to  be 
and  on  the  other  to  be  without  legal 
This  brings  his  prerogative,  and  the  m 
of  its  exercise,  before  the  court,  and 
mines  the  duty  of  the  councils  towardi 
The  joindw  of  the  other  plaintiff  ha 
been  demurred  to,  ahd  the  decree  ma} 
rest  on  the  right  of  the  burgees  to  be 
on  the  vaUdlt7  of  the  ordinance.  The  t 
Is  affirmed.   The  costs  ef  the  appeal 
paid  hy  tiw  ap^llant. 


RUPPBL  V.  ALLBOHBNT  YALLBl 

CO. 

Supreme  Court  of  PennsjrlTanla.  Apr 
1895.) 

C1.RRIEK8  or  Fbsioht  —  Dblit  ir  Tki.ns: 
Tioa— NsoLiesifOB— IHIPB0TI05  or  Cabs— 
AOas— LiMiuTioM  ST  AGRSBHSirr— Usu 

1.  Whne  delay  In  transportation  of 
wai  earned  by  a  hot  box,  which  was  disci 
after  defendant  ctHnpany  had  taken  the  1 
miles,  and  it  then  ai^ared  that  the  lurasi 
joarnal  was  broken,  sod  thm  was  ev 
that  it  had  never  fitted  the  Joantal,  and 
peared  that  defendant  had,  without  any  t 
tioQ,  received  the  car  from  another  line  a 
Journey  of  1,000  milei,  it  was  a  question  f 
Jury  whether,  hy  reaaouble  InapectkiiiT  tl 
feet  could  hare  hem  detected  wlwn  «fe 
received  the  car. 

2.  Evidence  that  loss  of  a  car  of  po 
was  caused  by  a  delay  of  three  dayi  to  tra 
tation  is  not  purely  conjectural,  when  thre 
nesses  of  experience  in  ahippins  and  deal 
potatoes  testified  that  the  condttiou  of  th 
the  car  on  Its  arrival  indicated  that  deca 
commeoced  within  two  or  three  daya 

3.  A  provision  In  a  bill  of  lading  tha' 
amonnt  of  any  loss  or  damaee  *  *  *  sfa 
computed  at  the  value  of  the  property  1 
place  and  time  of  shiiment  *  *  *  an 
lower  value  has  been  agreed  on,"  Is  vo 
against  public  policj.  In  case  of  loss  caw 
negligence;  the  effect  of  the  stipulation 
not  alone  the  avoidance  of  inconvenienc 
uncertainty  in  the  demand  tw  damages, 
reduction  in  tha  real  lose.  lUtAeU.  JL,  dl 
ing. 

4.  Where  defendant  accepted  a  car  1 
tatoes  for  transportation  to  a  certain  poi 
yond  ite  line,  and  diarged  a  throo^  rate  t 
point,  ttie  measure  of  damagea  for  lorn  < 
potatoea  through  delay  caused  by  negiigei 
its  line  is  baaed  on  the  market  price  of  thi 
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t  the  end  of  defCDdant's  line,  but  at 
tf  destinatioa.    Mitdiell,  J.,  dissent- 

torn  court  of  common  picns,  AUe-  I 
aty. 

y  George  Ruppel  against  the  Alle- 
ley  Railway  Company  for  loss  of  a 
toes,  caused  by  delay  in  traasporta- 
gment  for  plalntlflT,  and  defendant  ' 
AJHrmed.  I 

Scott  and  Geo.  B.  Gordon,  for  ap-  . 
villlam  Yoet.  for  appellee. 

J.  Ruppel,  the  plaintiff,  by  wire. 
;ned  to  him,  at  Pittsburgh,  from 
ins,  a  car  load  of  potatoes.  They 
>ed  4tb  of  June,  and  reached  Pitts- 
1  June,  1892,  being  about  six  days 
r.  Before  the  car  arrived,  plalntlCC 
>d  its  transfer  to  defendant's  road 
iot  to  Buffalo;  aud  when  It  came  : 
rd,  he.  In  company  with  two  others,  ! 
the  potatoes,  which  were  packed  | 
and  pronounced  tbem  in  good  con-  | 
be  same  day  the  car  was  trans-  i 
defendant's  road,  and  be,  the  next  I 
ook  from  defendant  a  bin  of  lading 
nt  to  Buffalo.  The  bill  stated  quan- 
barrels  potatoes;  advance'  freight 
[7.67.  It  also  contained  this  stlpu- 
Phe  amount  of  any  loss  or  damage 
lall  be  computed  at  the  value  of  the 
t  the  place  and  time  of  shipment  un- 
111  of  lading,  unless  a  lower  value 
agreed  upon."  On  the  evening  of 
[the  11th)  the  car  was  made  part  of 
ich  was  started  for  Buffalo.  About 
ut  of  Pittsburgh,  it  was  discovered 
hot  box.  In  consequence,  It  was 
ed  at  Klttaunlng,  42  miles  from 
1,  for  repairs.  This  was  about  mld- 
itnrday,  the  11th.  The  car  remain- 
annlng  without  repairs  until  Mon- 
□g,  the  13th,  when  it  was  run  to 
y  23  miles  further  towards  destlna- 
B  an  examination  showed  the  brass 
il  to  be  broken.  This  was  replaced 
30  minutes.  On  Monday,  In  the 
le  car  was  again  coupled  to  a  train 
'  to  destination,  and  arrived  at  Oil 
on  the  next  morning  (Tuesday,  the 
ire  It  had  to  be  transferred  to  a  con- 
le,  the  Western  New  York  &  Penn- 
0  reach  destination.  The  inspectors 
d  refused  to  receive  It.  unless  repair- 
IS  again  delayed  until  repaired.  In  | 
Don  of  the  same  day  It  was  again 
'  Buffalo,  where  it  was  delivered  to 
gent,  Thursday  morning,  June  leth. 
he  potatoes  were  then  found  to  be 
nd  wholly  worthless,  and  the  re- 
>nslderably  damaged.  The  plalnUCF 
lit  for  damages,  averring  negligence 
nt.  In  not,  under  the  circumstances, 
le  car  with  reasonable  dispatch  to 
1.  The  court  submitted  the  question 
ince  to  the  Jnry,  who  found  for 
ind  defendant  appeals.    There  are 


seven  assignments  of  error,  which,  In  sub- 
stance, embrace  three  questions:  (1)  Was 
there  such  evidence  of  negligence  as  wiinaut- 
ed  the  court  In  submitting  that  quti^Uon  to 
the  Jury?  (2)  If  so,  was  there  sufflcii^nt  wl- 
dence  that  this  negligence  caused  the  dantn^e 
complained  of?  (3)  Was  the  measure  ui  dam- 
age adopted  by  the  court,  under  this  coutru<.-t, 
correct? 

This  written  contract  only  expresses  wluit 
the  law  Implies  on  the  part  of  the  commuu 
carrier,  namely,  that  goods  which  It  aci.-cpt8 
shall  be  transported  with  reasonable  dispaiL'h 
towards  destination.  Whether  the  cuutmct 
has  been  kept  is  a  question  of  fact  If  tlr.-n> 
be  contradictory  evidence,  or  if  the  fuets 
warrant  opposite  inferences,  the  case  must  so 
to  the  Jury.  Here  It  was  undisputed  that  in 
the  usual  course  of  transportation  this  car 
ought  to  have  reached  Buffalo  on  Monday. 
Other  ears  which  started  with  It  on  the  snino 
train  did  arrive  at  that  place  on  Mondny. 
This  car  was  delivered  on  Thursday.  tUreo 
days  later,— In  about  the  same  time  froiEi  ritt.s- 
burgh  to  Buffalo  as  from  New  Orleans  to 
Pittsburgh.  It  was  not  an  unwarranted  as- 
sumption on  part  of  plaintiff  that  reasonable 
dispatch  was  the  ordinary  and  usual  time  tak- 
en for  the  movement  of  such  freight  between 
those  points.  Appellant's  counsel  argues,  in 
pressing  his  assignment,  that  there  was  not 
sufllcleut  evidence  of  negllgencfc  In  his  view 
there  Is,  perhaps,  no  more  accurate  stntemeiit 
of  what  Is  reasonable  dispatch  than  tliat  of 
Pollock,  O.  B.,  in  Brlddon  v.  Railway  Co.,  28 
Law  J.  Exch.  51 :  "The  contract  was  to  carry 
the  cattle  to  Nottingham  without  delay,  and 
In  a  reasonable  time,  under  ordinary  circum- 
stances." Here,  It  Is  argued,  under  ordinary 
circumstances  the  car  would  have  been  deliv- 
ered on  Monday,  but  because  of  the  bappeniug 
of  a  circumstance  which  could  not  be  provid- 
ed against,  for  it  could  not  be  foreseen.~a 
hot  box,— it  was  not  delivered  until  Thursday. 
There  was  evidence  that  usually  no  degree  of 
care  In  inspection  or  operation  can  guard 
against  this  obstruction  to  speedy  transporta- 
tion; that  a  car  In  apparently  good  condition 
as  to  Journals  and  axles,  and  properly  lubri- 
cated, will  at  times  have  a  hot  box.  And  in 
so  far  as  the  delay  was  necessary  because  of 
a  hot  box,  which  cotlld  not,  with  ordinary 
care,  have  been  provided  against,  the  dis- 
patch was  reasonable.  But  then  plaintiff  re- 
plies to  this  that  appellant  accepted  this  car 
at  Pittsburgh,  after  It  had  made  the  trip  from 
New  Orleans,  without  inspection.  The  car  In- 
spector of  defendant  at  East  Brady,  where  it 
was  repaired,  testlQed  that  the  brass  of  tiie 
journal  was  broken,  and  that  he  thought  the 
brass,  In  the  first  place,  had  not  Btted  the 
Journal;  that  It  was  not  the  proper  iiattcrn. 
The  car  repair  man  for  defendant  at  Oil  City, 
where  this  car  bad  been  rejected  by  the  con- 
necting road,  testified  that  It  had  also  had  a 
broken  center  plate  and  bolt  and  damaged 
timbers.  With  a  broken  brass  and  tbe  other 
Injuries,  at  this  distance  from  Pittsburgh,  aft- 
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er  a  Joumey  of  more  than  1,000  miles  to  Pitts- 
burgh, and  no  proof  of  Inapection  tbere,  the 
appellee  ar^ed  tbat  It  was  out  of  repair  and 
defectlTe  before  leaving  Pittsburgh;  that  wdl- 
nary  care  required  inspection  and  repair  at 
tlmt  point,  or  a  transfer  of  the  potatoes  to  an- 
other car.  It  is  settled  that  "a  railroad  com- 
pany is  bound  to  provide  can  reasonably  fit 
for  the  conveyance  of  the  goods  it  undertakes 
to  carry,  and  that  the  can'ler  owes  the  same 
duty  of  inspection  of  cars  received  from  an- 
other road,  and  run  over  its  own  lines,  as  in 
respect  to  Its  own  cars."  Wood,  R.  R.  4  430; 
Patt  Ry.  Acc.  I^w,  p.  238.  To  the  same 
effect  are  all  the  authorities  in  this  country 
and  England.  Whether  the  cause  of  this  hot 
box  existed,  and  by  reaso^ble  Inspection 
could  have  been  detected,  in  Pittsburgh,  was  a 
qnestton  for  the  jury,  on  the  evidence.  The 
court  could  not  weigh  It  to  determine  the 
truth.  Olear  and  full  inatractionB  were  giv- 
en on  this  point,  and  we  lee  no  wror  In  the 
submission. 

As  to  whether  the  delay  resulted  In  the  loss, 
the  evidence  on  that  point,  though  not  clear, 
is  not  purely  conjectural.  No  less  than  three 
witnesses  of  experience  In  shipping  and  deal- 
ing In  potatoes  testify,  In  substance,  that  the 
condition  of  these,  when  the  car  was  opened 
at  Buffalo,  Indicated  that  decay  had  com- 
menced within  two  or  three  days.  If  the 
loss  resulted  from  not  being  taken  out  of  the 
car  two  or  three  days  sooner,  and  these  two 
or  three  days  were  beyond  that  reasonable 
time  which,  under  the  clrcumstanceA,  the 
law  allowed  the  carrier,  the  defendant  was 
answerable  for  the  loos.  This  Question  was 
^Bo  propeily  submitted  to  the  ]ui7  tm  the 
evidence. 

How  la  the  loss  to  be  measured?  The  con- 
tract stipulates  that  the  market  price  of  the 
potatoes  at  Pittsburgh  at  date  of  shipment 
la  to  be  the  measure  of  damages.  If  the  loss 
be  not  attributable  to  the  Diligence  of  the 
carrier,  then  this  ccmditlon  of  the  contract  is 
blading  on  the  consignor.  There  is  no  rule  of 
public  policy  which  forbids  IL  But  the  ver- 
dict ot  the  jury  has  determined  as  a  fact 
tliat  the  loss  was  occasioned  by  the  negli- 
gence of  defendant  The  carrier  cannot  by 
contract,  in  this  state,  limit  his  liability  hi 
case  of  negligence.  The  law  on  this  subject 
is  so  clearly  stated  by  our  Brother  Williams, 
and  so  amply  vindicated  by  a  citation  of  au- 
thorities both  of  this  cotmtry  and  in  England, 
hi  the  late  case  of  Willock  t.  Railroad  Co., 
166  Pa.  St.  1B4,  30  Atl.  948,  that  repetition 
Is  unnecessary.  And  the  general  principle 
announced  In  that  case  is  conceded  by  coun- 
sel  for  appellant,  but  It  Is  argued  that  it  has 
no  application  here.  This  stipulation,  it  is 
wged,  Is  not  to  relieve  the  carrier  from  any 
liability  for  negligence,  but  was  adopted  to 
avoid  the  uncertainty  which  would  otherwise 
be  Incident  to  proper  proof  of  loss.  If  this 
were  the  object  of  the  stipulation,  there  Is 
no  public  policy  which  would  avoid  it  The 
trouble  with  tbla  view,  however,  la  that  tbe 


condition  is  palpably  a  limitation  of 
ductlou  on  tbe  loss  of  the  shipper.  T 
inducement  to  shipment  of  markctabi 
modltles  is  the  higher  price  at  point 
tlnatloa  This  atone  creates  and  stli 
international,  hiterstate,  and  domestic 
Railroads  and  all  other  common  < 
would  have  but  lean  Incomes  If  this  w 
so.  Tbe  plain  effect  of  it  is  not  ale 
avoidance  of  Inconvenience  and  once 
hi  the  demand,  but  a  restriction 
amount  of  It,~-a  reduction  in  the  re 
It  Is  therefore  void.  The  fact  that  : 
was  not  on  defendant's  line,  and  t 
terminus  was  Oil  City,  does  not.  In  i 
this  contract  and  the  facts,  fix  the 
price  at  Oil  City  as  the  measure  of  da 
Defendant  accepted  the  car  for  trar 
tion  safely  to  Buffalo,  and  charged  a  t 
freight  rate  per  100  pounds  from  Pltl 
to  that  point  It  was  not  answerable  : 
default  or  n^lect  beyond  its  own  line 
nndertook  to  carry  safely  and  with 
able  dispatch  on  Its  own  line,  and 
to  the  connecting  road  on  the  route 
tlnatlon.  The  verdict  of  the  jury  fln< 
it  did  not  carry  with  reasonable  dlsiH 
Its  own  line  towards  destination,  ar 
this  caused  the  damage  sustained  at  I 
The  loss  there  Is  therefore  tbe  meat 
damages.  Pennsylvania  Railroad  Go 
tusville  &  P.  Plank-Road  Co.,  71  Pa.  I 
cited  and  relied  on  by  appellant  is 
distinguishable  from  this  case.  The  o 
averred  there  on  part  of  the  compac 
to  carry  the  lumber  from  sidings  on  i 
road  to  Corry,  at  the  end  of  It  from  i 
It  was  to  be  transported  by  the  Oil 
Railroad  to  Tltnsvllle.— 26  miles  forthe 
plaintiffs  did  not  claim  there  was  any 
ment  express  or  Implied,  to  forward  tl 
ber  by  delivery  to  a  connecting  roa 
only  that  defendant  was  bound  to  trani 
Corry,  and  further  averred  failure  In  tl 
tlcular  as  tbe  cause  of  tbe  damage,  an 
that  the  measure  of  the  damage  was  t 
at  Tltusville.  Having  that  contract  Ii: 
this  court  said:  "What  then,  ought 
the  measure  of  damage  on  the  failure  < 
of  the  railroad  company  to  transport 
ry?  The  rule  ia  compensation,— mcli 
age  as  might  reasonably  have  been  an 
ed,  and  within  view  of  the  parties."  : 
case  the  shipment  Is,  by  the  bill  of 
from  Pittsburgh  to  Buffalo,  on  a  t 
rate.  Oil  City  is  not  mentioned.  This  q 
now  raised  does  not  seem  to  have  o< 
to  appellant  at  tbe  trial  In  the  court 
There  was  no  evidence  concerning  It 
was  not  mentioned  in  the  written 
Tbe  only  Instruction  asked  on  the  G 
in  this  particular.  Is  in  defendant's 
point,  thus:  "The  measure  of  dams 
this  case  is  the  market  value  of  the  p 
at  the  time  and  place  of  ahlpment  a 
freight  paid  to  Buoalo,  less  the  amo' 
celved  for  the  potatoes  at  Buffalo."  T 
court  affirmed,  unleas  the  loas  rwolte 
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igence  of  defendant,  tn  which  case 
ralo  market  would  determine  the 

of  damages.  But  even  If  It  had 
Bed  by  a  prayer  od  part  of  appelant 
lal  liutrucUoDs,  under  this  contract, 
lat  reasonably  might  have  been  an^ 

and  wltbln  view  of  the  parties,"  It 
at  to  have  be6n  affirmed, 
we  have  said  disposes  of  all  the  aa- 
ta  of  error  demanding  notice.  The 
it  is  affirmed. 

SELL,  J.,  dissents  from  so  much  of 
lion  as  relates  to  the  measure  of  dain- 


IMMONWEALTH  v.  WEBER, 
le  Conrt  of  PenasylvaDia.    Mardi  2S, 
1890.) 

-ADMieBioK  OF  EviDsiTcs  — Conduct  or 
AL— Ivpahbliiio  Jukt — Abouhbnt 

or  CouNsiL. 
lie  proMCOtins  attorney  may  comment 
idant'a  failure  to  call  as  a  witness  his 

0  saw  him  kill  her  father,  she  being  a 
it  witness  for  bim,  but  incompetent  for 

'here  the  {trosecating  attorney  offered  to 
adant's  wife  as  a  witness  ii  defendant 
tbject,  but  defendant  objected,  and  the 

1  rejected,  the  conrt  cannot  be  held  to 
id  in  allowing  tbe  state  to  offer  to  call 

1  audi  case  there  wai  no  error  In  not 
the  offer  from  tbe  records, 
aproper  argament  of  the  prosecuting  at- 
I  tbe  jury  should  be  objected  to  by  de- 
I   connsel   when   made;   otherwise  is 

liere  12  of  tbe  48  jurors  drawn  were 
lother  case  at  the  time  defendant's  Jury 
d,  and  when  11  Jurors  had  been  accept- 
all  the  rest  of  those  present  bad  been 
d  or  stood  aside,  there  was  no  error  in 
to  wait  for  the  return  of  the  Jurors  out 
her  ease,  Instead  of  calling  a  furor  from 
od  aside,  especially  where  defendant's 
ry  challenges  had  not  been  exhausted, 
tiere  was  no  error  in  permitting  defend- 
>re  Indictment  toond,  to  bq  brought 
into  the  conrt  room,  in  presence  of 
I  jury. 

here  was  no  error  In  allowing  a  witnesa, 
testimony  of  defendant  bad  closed,  to 
>  threats  of  defendant  against  tbe  per- 

illed;  for,  though  it  would  have  been 

in  chief,  the  order  of  introdndng  testl- 

s  in  tbe  discretion  of  the  court 

icb  testimouy  was  also  admisaible  at 

!  as  affectioK  defendant'a  credibility,  he 

rhile  on  the  stand,  denied  tiiat  he  made 

ts. 

I  from  court  of  oyer  and  terminer, 
unty. 

n  Weber  was  convicted  of  murder, 
eals.  Affirmed. 

s  A  Stevens,  for  appellant  Prank 
1,  Dlst  Atty..  Charles  H.  Tyson,  H. 
r,  and  J.  H.  Jacobs,  for  tbe  Common- 


,  J.  The  defendant  having  l>een 
iillty  of  murder  of  tbe  first  degree, 
Ing  been  sentenced  accordingly,  he 
:bl8  appeal.   Tbe  testimony  was  am- 
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pie  to  establish,  in  substance,  these  tacts: 
Weber  was  a  laborer,  26  years  of  age;  from 
his  birth  had  lived  in  tbe  city  of  Ueading; 
in  April,  1892,  had  married  Agnes  Klemmra-, 
a  daughter  ot  the  deceased,  Justus  Klemmer, 
of  Heading.  Soon  after  marriage,  they  went 
to  housekeeping,  and  continued  to  Uve  to- 
gether until  some  time  In  the  early  part  of 
the  year  1893,  when  the  husband  was  con- 
victed of  a  criminal  offense,  and  sentenced 
to  one  year's  imprisonment  In  the  Befka  coun- 
ty Jail.  This  resulted  In  breaking  up  the 
home.  One  child  having  been  bom  to  them, 
the  wife,  with  this  child,  went  to  her  father's 
bouse.  The  father  and  daughter  took  tbe 
furniture  and  household  goods,  wltb  some 
of  Weber's  clothing,  and  stored  them  In  the 
house  of  Walter  Miller,  a  brother-in-law  of 
Klemmer.  The  child  remained  with  the 
grandfather,  and  Its  mother  went  out  to  serv- 
ice. Matters  continued  in  this  condition  un- 
til 14tb  May.  1891,  when  Weber  was  dis- 
charged from  prison,  by  reason  of  expiration 
of  term.  He  Immediately  sought  out  his  wife 
where  she  waa  employed,  and  had  several  in- 
terviews with  her,  but  they  did  not  again 
live  together.  Weber  thought,  and  probably 
correctly,  that  his  wife's  father  was  opposed 
to  her  living  with  him.  He  then  determined 
to  get  possession  of  some  of  the  household 
goods  stored  at  Miller's,  asserting  that  they 
belonged  to  him;  had  one  or  more  notices  < 
sent  to  bis  wife  by  Aldermen  demanding 
them.  On  the  7tb  of  June,  he  bought  a  re- 
volver at  one  hardware  store,  and  cartridges 
at  another;  then  went  to  his  brother's  house 
and  loaded  the  pistol.  About  6  o'clock  on  the 
evening  of  tbe  11th  of  June,  he  went  to  Mil- 
ler's house,  where  the  furniture  was  stored, 
and  asked  Mrs.  Miller  if  his  wife  and  her 
father  were  there  yet  She  said,  "■No."  He 
said  they  were  coming  to  divide  the  furni- 
ture. He  watted  about  an  hour  on  tbe  steps, 
until  they  came.  Some  of  tbe  furniture  was 
tn  the  cellar,  and,  at  the  suggestion  of  Klem- 
mer, tbe  three.  Weber,  his  wife,  and  Klem- 
mer, started  down  the  steps.  Miller,  just 
then  coming  in,  followed  with  a  light  When 
they  got  to  the  cellar,  they  undertook  to  set 
apart  for  Weber  articles  that  belonged  to 
him.  He  demanded  to  know  where  a  bed- 
room set  was,  belonging  to  him.  Klemmer 
replied  that  he  bad  all  that  belonged  to  hlui, 
and  more  too.  He  then  demanded  his  mar- 
riage certificate.  Klemmer  replied  that  his 
(Weber's)  wife  bad  that,  and  she  had  a 
right  to  it.  Then  Klemmer  started  to  leave 
the  cellar  by  a  rear  door  opening  out  into 
the  yard.  Weber  made  a  profane  answer, 
drew  a  revolver,  aimed  at  Klemmer,  and 
snapped  it;  again  pulled  tbe  trigger,  this 
time  discharging  It,  shooting  Klemmer  in  the 
arm,  shattering  tbe  bone;  again  shooting  him 
when  be  fell  or  was  falling;  this  shot  in  the 
brain,  causing  almost  Ipstant  death.  An- 
other shot,  either  preceding  or  following 
these  two  (It  is  not  clear  which),  was  fired, 
causing  a  slight  wound  on  the  arm.   He  then 
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followed  his  wife  to  anotber  part  of  the 
cellar,  thrust  the  revolver  In  her  bosom, 
snapped  It,  and  ran  out  Into  the  alley.  There 
was  evidence  of  threats  made  by  him  against 
his  father-Ln-law,  both  while  In  prison  and 
after  he  was  discharged.  He  denied,  on  the 
witness  stand,  these  threats,  and  declared 
that  Klemmer  and  Miller  assaulted  him  in 
the  cellar;  that  in  self-defense  he  drew  the 
revolver,  when  Miller  caught  and  palled  Ws 
arm,  causing  its  discharge.  His  story  through- 
out, at  best,  was  Improbable,  and  the  Jury  did 
not  believe  blm.  It  was  Improbable,  not 
alone  because  in  flat  contradiction  of  Miller's 
statement,  the  only  other  competeut  witness 
of  the  shooting,  but  because'its  Improbability 
was  Inherent  In  the  story  Itself.  If  Miller  had 
not  testified  at  all,  men  of  ordinary  observa- 
tion and  experience  would  not  have  thought 
It  credible.  It  is  seldom.  In  the  trial  of  felo- 
nious homicides,  that  the  evidence  of  malice 
aforethought  and  the  fully-formed  purpose  to 
kill  Is  so  abundant  and  convincing. 

The  learned  judge  of  the  court  l)elow.  In  a 
charge,  clear,  impartial,  and  comprehensive, 
as  to  the  law  applicable  to  every  phase  of 
the  evidence,  left  the  defendant's  case  to  the 
Jury.  In  fact  so  impartial  was  the  charge 
that  the  able  counsel  for  defendant  do  not 
complain  of  it.  But,  on  appeal,  fourteen 
assignments  of  error  are  pressed  upon  us  for 
consideration.  Nine  of  these  complain  of 
Illegal  conduct  or  speech  during  the  trial 
by  counsel  for  the  commonwealth;  two  of 
them  aver  fatal  Irregularities  in  impanel- 
ing the  jury;  one,  to  bringing  the  prisoner 
Into  court  manacled,  in  presence  of  the  grand 
jury,  which  was  made  the  ground  for  a  mo- 
tion to  quash  the  indictment;  one,  to  al- 
leged error  In  the  admission  of  testimony  of 
a  witness;  and  the  fourteenth,  and  last, 
that  the  evidence  did  not  warrant  a  con- 
viction of  murder  of  the  first  degree.  As  to 
this  last,  we  have  already  spoken.  The  evi- 
dence fully  warranted  the  verdict  As  to 
the  others,  the  substance  of  them  was  con- 
sidered by  the  court  below  in  a  very  full 
opinion,  overruling  the  motion  for  a  new 
trial.  The  gravity  of  the  consequences  of 
this  judgment  to  the  defendant  has,  how- 
ever, moved  us  to  re-examine  his  complaints 
of  error,  to  see  If  there  be  any  such  merit 
In  them  as  calls  for  reversing  the  judgment. 

The  first  assignment  is:  "The  court  erred 
in  allowing  counsel  for  commonwealth  to 
comment  on  failure  of  defendant  to  call  his 
wife  as  a  witness."  The  wife  saw  her  hus- 
band kill  her  father.  She  was  Incompetent 
as  a  witness  for  the  commonwealth,  because 
slie  could  not  be  ealled  to  testify  against  her 
husband.  She  was,  however,  a  competent 
witness  In  his  behalf.  He  could  have  call- 
ed her  to  the  stand.  If  his  statement  was 
true,  that  he  acted  only  In  self-defense,  and 
the  pistol  was  discharged  in  a  scuffle,  with- 
out intent  to  kill,  why  did  he  not  call  her  to 
corrol>orate  him  ?  Counsel  for  common- 
wealth argued  that  the  IMt  Inference  was 


that  her  testimony  would  have  cootn 
her  husband.    This  was  not  tmwar 
comment    The  force  of  it  was  for  thi 
If  she  had  been  a  competent  witness  1 
commonwealth,  and  had  not  been 
It  would  have  been  allowable  for  6 
ant's  counsel  to  have  argued  that  it  v 
cause  her  testimony  would  have  cont 
ed  Miller.    There  Is,  under  the  clrcu 
ces,  no  legal  presumption  raised  by  1 
fusal  to  call  a  competent  witness, 
simply  a  fact  for  the  consideration 
jury,  entitled  to  such  weight  as.  In  v 
all  the  circumstances  of  the  partlcula 
It  ought.  In  their  judgment  to  have. 

The  second  assignment  Is  "that  the 
erred  In  allowing  commonwealth  to  o 
place  the  wife  of  defendant  on  the  sti 
a  witness  for  the  prosecution,  and 
striking  the  offer  from  the  record." 
argued  that  the  testimony  of  the  wll 
clearly  inadmissible,  and  must  have 
so  known  by  counsel  tor  commonv 
but  although  the  offer  was  OTerrale 
the  mere  fact  of  its  having  been  mac 
highly  prejudicial  to  the  defeadan' 
was  so  Intended  to  be.  We  know  of  ■ 
the  court  can  rule  on  an  offer  wlthoul 
ing  It  It  was  to  call  the  wife  If  def« 
did  not  object  Defendant  did  objec 
she  was  rejected.  There  could  haT< 
no  other  ruling  except  to  admit  faei 
mony,  and  this  would  have  been  mi 
error.  The  assignment  la  effect  la  tt 
commonwealth  called  an  Incompeteu 
ness,  the  defendant  objected,  and  the 
sustained  the  objection;  therefore  tSu 
erred.  The  offer  being  overruled,  thi 
essarily  made  It  a  silent  part  of  the  i 
and  It  had  no  effect  In  the  trial  that 
Ing  it  from  the  record  would  cure. 

The  third,  fourth,  and  fifth  aaslgi 
complain  that  the  court  erred  In  pen 
counsel  for  commonwealth  to  argue  d 
of  fact  to  the  Jury,  not  sustained  t 
evidence.  The  remarks  of  counsel,  a 
presented,  were  taken  down  by  the  ] 
stenographer  of  counsel  for  defendai 
not  by  the  court  reporter.  Counsel  fo 
monwealth  deny  they  were  made  ai 
printed.  The  stenographer,  when  exa 
under  oath,  does  not  testify  the  rei 
full,  nor  does  he  testis  with  any  pt 
ness  that  It  Is  accurate;  but  assumln 
we  have  before  us  a  correct  repoi 
words  should  hare  been  objected  to 
time  they  were  uttered.  No  judge  i 
expected  to  anticipate  the  line  of  arg 
counsel  will  adopt  and  caution  falm  s 
Improper  speech.  A  Judge  may,  and 
does,  of  his  own  motion,  stop  counsel 
proper  statements,  and  administer  t 
But  he  may  not  give  close  attention 
that  coimsel  say  when  addressing  th< 
nor  is  he  required  to.  That  is  the  d 
opposing  counsel,  and,  if  the  argum< 
objectionable,  the  objection  should  a 
be  made  to  tta  court   ^Hien  the  wor 
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1  down  by  the  official  reporter,  and 
the  subject  of  roling  by  the  coart, 
ew  here.  That  connsel  on  one  Bide 
Into  court  with  their  own  stenog- 
aud  take  down  the  address  of  the 
:  counsel,  to  be  made  the  subject  of 
and  objection,  not  at  the  trial,  but 
-ds  In  this  court.  Is  so  unfair  to  the 
low,  and  so  obviously  prejudicial  to 
thanded  admloistratlon  of  Justice, 
dismiss  these  assignments  without 
notice. 

cth  assignment  Is  that  the  court  per- 
Dunsel  in  the  argument  to  attack  the 
'  of  defendant,  not  from  the  evidence, 
nfei-ence  from  the  fact  that  he  had 
)  wituesses  to  testify  to  good  char> 
f  this  was  done  as  alleged,  clearly 
awarranted.  The  previous  character 
barged  with  a  crime  has  no  bearing 
r  on  hlfl  guilt,  unless  he  chooses  to 
the  subject  of  coaslderatlon  by  at- 
0  prove  a  good  character.  If  he  do 
this,  as  he  did  not  here,  the  com- 
th  can  otfer  no  evidence  on  the  sub- 
;  Is  entitled  to  the  presumption  of 
e  until  his  guilt  be  proven  by  the 
vealth  by  evidence  to  sustain  the 
r  averments  In  the  indictment  to 
e  has  pleaded.    He  may  then  oCTer 

to  contradict  that  adduced  by  the 
(vealth;  and  to  establish  his  Inno- 

to  raise  a  doubt  as  to  his  guilt,  may 
evidence  of  previous  good  character, 
id  then  only,  is  the  door  open  to  the 
ivealth  to  Impeach  his  character  pre- 
le  crime  charged.  To  permit  an  In- 
of  bad  character  to  be  argued,  be- 
>  has  not  adduced  evidence  of  good 
r,  is  a  palpable  evasion  of  a  well- 
nd  bumaue  rule.  Prisoners  are  not 
nvlcted  because  their  past  lives  In- 
ley  are  capable  of  Committing  crime, 
use  the  proof  shows,  beyond  a  rea- 
loubt,  they  committed  the  particular 
arged  in  the  indictment  Until  they 
r  question  of  previous  character,  the 
ivealth  cannot,  either  by  evidence  or 
L  But  how  are  improper  statements 
Lwful  inferences  to  be  taken  adran- 
in  a  review  of  the  proceedings  here? 
as  we  have  already  said  In  reference 
^er  assignments  of  error,  by  objec- 
be  trial.  Prompt  objection  then,  we 
)t,  would  have  relieved  defendant'i 
trom  the  burden  of  pressing  the  as- 
a  of  error  here.   The  court's  atten- 

not  called  to  the  matter  by  protest 
:lon.  There  was  no  erroneous  ruling 
x>urL  There  Is  not,  even  upon  the 
in  official  and  trustworthy  report  of 
Is.  In  this  court  an  error  of  speech 
:onlstic  connsel  is  complained  of,  and 
il  of  the  Judgment  sought  because  of 
le  commonwealth  bad  elldted  from  a 
on  the  stand  irrelevant  or  incompe- 
Imony  without  objection,  and  there 
D  no  request  by  defendant  to  the 


court  to  withdraw  it  from  the  consldetatlon 
of  the  Jury,  it  would  hardly  have  been  ar- 
gued, in  view  of  the  settled  law,  that  this 
court  should  reverse  the  judgment  Bis  si- 
lence in  the  court  below  would  liave  beeu  con- 
clusive against  his  complaint  here.  And  there 
Is  no  distinction,  in  this  respect  between  im- 
proper evidence  and  lmpr<^r  argument  It 
Is  the  duty  of  counsel  to  aid  the  coun  by 
their  learning  and  fidelity  In  the  administra-  , 
tion  of  Justice.  Any  other  rule  of  duty 
would,  probably,  lead  to  very  undesirable  re- 
sults, because,  without  It  the  most  effective  , 
defense  astute  counsel  ccrald  make  for  crim- 
inals with  a  hopeless  case  on  the  evidence 
would  be,  by  silence,  to  Invite  errors  of  omis- 
sion and  commission  by  the  court  and  oppos- 
ing counsel,  with  the  object  of  securing  re-  * 
veraals  on  review;  and  thus,  by  persistent 
expensive,  and  vexatious  appeals,  wear  out 
the  prosecution.  The  attitude  of  defendant's 
counsel,  as  exhibited  by  the  record,  la,  iu  sub- 
stance, this:  "Counsel  for  commonwealth  er- 
red In  the  matter  of  bis  address  to  the  jury. 
I  erred  by  remaining  silent  when  I  should 
have  promptly  brought  bis  error  to  the  notice 
of  the  court  by  objection.  The  court  commit-  ; 
ted  no  error,  but  Us  judgment  should  be  re- 
versed because  it  did  not  perform  my  duty." 
There  are,  it  Is  true,  rare  Instances  where 
judgments  of  the  serious  character  of  this 
one  have  been  set  aside  because  of  errors  or 
slips  by  prisoner's  counsel,  which  may  have 
brought  about  the  adverse  verdict;  but  there 
Is  no  instance  of  it  having  been  done  where 
the  trial,  on  the  whole,  was  so  fair  as  this, 
and  where  the  verdict  was  in  accord  with 
the  overwhelming  weight  of  the  evidence. 

The  sevoith,  eighth,  and  ninth  asslgnmeuts 
are  to  argum«its  which,  though  intemperate 
in  language,  cannot  be  said  to  b*  without 
foundation  in  the  evidence. 

The  tenth  and  eleventh  assignments  of  er- 
ror relate  to  the  Impaneling  of  the  jury.  The 
forty-eight  jurors  drawn  were  not  present  In 
court  when  this  Jury  was  called.  What- 
ever Inequality,  if  any,  is  produced  by  the 
right  of  the  commonwealth  to  stand  aside 
Jurors  until  the  panel  la  exhausted,  the  right 
existed.  All  the  Jurors  present  had  been  , 
called,  and  either  sworn,  challenged,  or  stood 
aside.  Eleven  were  accepted,  sworn,  aod  in 
the  box.  The  twelfth  Juror  was  called  from  [ 
tiiose  stood  asida  The  defendant's  peremi)- 
tory  challenges  were  not  then  exhausted.  Ho 
claimed  the  right  to  have  called  all  the  jurors 
In  attendance,  before  any  of  those  stood  aside 
should  be  called.  As  twelve  were  out  in 
their  room  deliberating  on  a  verdict  Id  an- 
other case,  this  could  not  be  done  without 
serious  interruption  of  the  business  of  the 
court  Under  the  circumstances.  It  was  with- 
in«jthe  discretion  of  the  court  to  proceed  with 
this  trial  without  awaiting  the  return  of  the  ^ 
Jury  then  hi  their  room.  Especially  was  this 
a  reasonable  exercise  of  discretion  when  the 
defendant's  peremptory  challenges  had  not 
been  exhausted. 
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The  twelfth  asslgnmeDt  of  error  Is  to  per- 
mitting "the  defendant,  before  Indictment 
foand,  to  be  brought  handcufted  Into  the 
court  room,  In  presence  of  the  grand  jury." 
What  reasonable  precautions  the  officer  har- 
Ing  the  prisoner  In  charge  shall  take  to  keep 
him  safely  In  his  passage  from  prison  to  the 
court  room,  during  the  progress  of  the  trial, 
must  largely  d^end  upon  the  Judgment  of 
the  officer.  The  Act  that  he  was  brought. 
Into  the  court  room  handcuffed,  and  the 
grand  jury  may  there  hare  seen  him  thus  se- 
cured, does  not  warrant  the  Inference,  that, 
therefore,  they  were  prejudiced  against  him 
In  finding  the  bill  of  Indictment.  An  athletic 
young  man,  charged  with  a  high  crime,  of 
course  would  be  securely  kept  to  await  trial. 
WhUe  not  In  court,  he  would  be  within  pris- 
on walls.  Going  to  and  from  the  court  room, 
escape  would  be  guarded  against,  either  by  a 
prison  van  or  bandcnfb  The  grand  jnry 
would  have  known  this  If  they 'had  not  seen 
It 

The  thirteenth  assignment  Is  to  the  admis- 
sion of  the  testimony  of  George  Snyder,  a  fel- 
low prisoner,  who  testified  to  threats  made 
by  defoidant  against  his  father-ln-law.  while 
In  prison.  The  witness  was  called  after  the 
testimony  of  defendant  had  closed.  What  he 
testified  to  would  have  been  eridence  In  chief. 
It  was  material  as  part  of  the  common- 
wealth's ease.  But  he  was  also  called  to  con- 
tradict defaidant,  who  had  been  asked,  when 
on  the  stand,  whether  he  had  not  made  the 
threats.  In  substance,  testified  to  by  Snyder. 
He  denied  he  had  made  them.  The  order  of 
Introducing  testimony,  generally,  It  In  the 
discretion  of  the  trial  judge,  and  we  see  no 
abuse  of  that  discretion  hero.  But,  without 
this,  the  eridmce  was  clearly  admissible  at 
this  stage  of  the  trial,  as  affecting  the  credi- 
bility of  defendant's  testimony. 

After  a  most  careful  examtnatton,  we  are 
all  of  the  opinion  that  there  la  nothing  In  the 
record  or  the  aedgnments  of  error  which 
should  more  ns  to  disturb  the  judgfaient  It 
Is  tha«fore  affirmed,  and  It  la  directed  that 
the  record  be  remitted  to  the  court  bdow, 
that  the  aentmee  may  be  carried  into  execa- 
tloD  aecwdlng  to  law. 


80RANT0N  GAS  &  WATER  00.  t.  LAOK- 
AWANNA  IRON  ft  GOAL  CO. 
(Supreme  Court  of  Pennsylvania.    Uardi  25, 
189S.) 

OomBACT— Construction  —  LmrrATtoNS  —  Rtnr* 
MIKO  or  Btatutb. 

1.  A  eODtraet  isorided  that  plaintifl  Bfaonld 
furni^  defendant  with  pure  water  for  four 
enumerated  parpoaes  for  $10,000  a  year,  stipu- 
lated that  such  uudertaking  should  Include  the 
fumidiiDg  of  water  for  no  other  purpose  tbiin 
those  ennnerated,  and  then  proTided  that  plai» 
tiff  would,  on  reasonable  notice,  and  for  another 
consideration,  furnish  defendant  irith  "such  oth- 
er water  as  may  be  required"  by  defendant  for 
other  pnrpoaea,  from  cettaiA  streams.  Hdd,  that 
pure  water  was  to  be  fnmUhed  for  tba  four 
eoumerated  purposes  only. 


2.  Where  plaintiff  contracted  to  fun 
ter  to  defendant,  for  certain  parpoaes  o 
a  certain  amount  per  year,  the  fact  that 
ant  without  havmg  any  right  to  do 
without  th"  knowledge  and  consent  of  i 
took  water  frran  the  pipes  for  other  p 
will  not  prsTOit  the  nuinisg  ot  tM 
against  an  action  for  the  value  of  the  i 
talieo:  no  deception  or  fraudulent  pract 
ing  been  made  use  of  to  divert  the  atte: 
plaintiff,  or  to  r^x  its  attention,  and  th 
ing  been  no  difficulty  in  the  way  wf  ihi 
knowledge,  Qie  water  pipes  and  connect 
ins  the  property  of  plaintiff,  to  which  It 
cess  at  all  amea. 

Appeal  from  court  of  common  pleat 
awanna  county. 

Action  by  the  Scranton  Gas  &  Wati 
pany  against  the  Lackawanna  Iron 
Company  for  the  ralne  of  water  need, 
ment  for  plaintiff.  Defendant  appea 
versed. 

Joa^h  O'Brien,  M.  E.  Olmsted, 
ton  Wallia,  and  John  G.  J<rfuuon,  foi 
lant   li.  Amerman,  H.  W.  Palmo; 
H.  Bums,  for  appellee. 

WILLIAMS,  J.  Two  Important  qi 
are  presented  on  this  record.  The 
these  relates  to  the  constmctlon  of  t 
tracts  between  the  parties  for  the  an 
water  to  the  defendants.  A  contra 
made  in  1874,  and  largely  modifie< 
supplemental  agreement  made  In  1881 
provided  that  the  gae  and  water  c* 
should  furnish  the  defendants  wit 
water  for  the  "generation  of  steam, 
hydrants,  and  hydraulics,  and  for  sto 
dwellings"  belonging  to  the  Iron  ai 
company,  for  the  price  of  (10.000  per 
payable  In  monthly  Instalments.  I 
lated  that  the  undertaking  should 
dude  the  furnishing  of  water  for  i 
boshes,  or  condensers,  or  fbr  any  ott 
pose  than  those  named  In  the  agreem 
also  stipulated  tm  free  access  by  the 
of  the  water  company  to  the  works 
Iron  and  coal  company,  to  enable  then 
If  the  arrangements  for  saving  wkU 
working  satisfactorily,  and  reserr 
right  to  put  meters  upon  the  waste  i 
the  pleasure  of  the  water  company,  1 
to  determine  with  certainty  the  ami 
water  used  under  the  contracts, 
disposed  of  this  subject,  the  C(Atn 
ceeded  to  consider  another,  viz.  a  sn 
water  for  the  purposes  previously  ea 
The  water  company  undertook  in  tt 
ot  the  agreement  to  furnish  the  def 
upon  reasonable  notice,  "such  othei 
as  may  be  required  by  said  Iron  aj 
company"  for  tuyeres,  boshes,  and  c 
era,  and  for  all  other  purposes  requ 
the  works,  except  for  water  wheeli 
the  Lackawanna  river  or  Roaring 
for  which  It  was  to  receive  Interest 
cost  of  constructing  the  necessary  w 
bring  the  water  to  the  defendant's  ml 
the  actual  cost  of  operating  them  an 
Ing  them  in  repair.  The  water  of  thi 
awanna  river  and  that  of  Roaring  B 
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tlie  defends  Qt's  works  was  not  pure 
ut  was  charged  with  acids  and  oth> 
i-ltiea  from  tbe  drainase  of  the  coal 
lear  wbicb  both  streams  passed, 
(ndered  the  water  unfit  for  domestic 
I  and  for  generating  steam.  The 
judge  of  the  court  below  held  that 
fact  provided  for  a  supply  of  i>ure 
r  the  four  enumerated  purposes,  and 
pply  of  "other  water,"  or  water  not 
be  taken  from  the  river  or  the  brook 
K>nTenlent  point,  for  all  other  pur- 
icept  water  wheels,  that  the  busl- 
the  defendants  might  require.  This 
orrect  construction  of  the  contract, 
ertaklng  of  the  water  company  was 
y  pure  water  for  certain  specified 
1,  and  to  supply  for  other  purposes 
ber  water"  as  might  be  needed.  The 
lucb  other  water"  are  not  equivalent 
I  additional  water,"  but  are  put  iu 

wltii  "pure  water,"  which  the  wa- 
>any  was  to  supidy  for  purposes  that 

pure  water.  The  right  of  the  de- 
to  pure  water,  nnder  the  terms  of 
ract,  waa  confined,  therefore,  to  such 

as  was  necessary  for  the  "genera- 
team,  for  fire  hydrants  and  bydrau- 

for  stores  and  dwellings."  It  bad 
t  to  call  upon  the  water  company, 
>nable  notice,  for  a  supply  of  river 
)r  all  other  purposes,  but  It  had  no 
demand  pure  water  for  such  other 
I,  or  to  take  it  without  demand  from 
lection  under  its  control,  without  be- 
le  to  pay  for  it.  In  addition  to  the 
$10,000,  the  price  of  the  water  to 
t  waa  entitled  under  the  contract. 
ntitt  alleges  that  the  defendant  did 
e  water  for  purposes  for  which  It 
right  to  use  it,  and  without  the 
ge  of  the  plaintiff.  The  defendant 
lis,  or  alleges  that  only  a  small  quan- 

used.  The  facts  were  for  the  Jury, 
learned  judge  w«b  right  in  holding 

defendant  was  liable  in  this  action 

quantity  of  water  as  was  lmpr<^- 
en  from  the  pure-water  supply, 
le  plaintiff's  dalm  extended  over  a 
f  10  years,  from  1881  to  1801,  and 
R8  US  to  the  second  question,  which 
to  the  Statute  of  limitations.  The 
Judge  held,  and  so  Instructed  the 
Lt  if  the  defendant  "took  the  water 
>  pipes  of  the  water  company  with- 
ng  any  right  to  do  so,  and  without 
wledge  and  consent  of  the  water 
,  then  ruch  abstraction  of  the  water 
nuduleiii:  use  of  the  water,  and  until 
ntiff  discovered  It  they  could  not 
it;  and  therefore  that  would  be  an 
1  to  the  general  rule  that  the  action 
brought  within  six  years."   Now,  It 

borne  In  mind  that  no  deception  or 
nt  practice  was  made  use  of  to  dl- 

attentlon  of  the  water  company,  or 

its  vigilance.  It  must  also  be  re- 
id  that  the  connection  by  means  of 


which  the  pure  water  was  used  for  unauthor- 
ized purposes  was  put  in  by  the  water  com- 
pany, and  that  Its  officers  and  employes  had 
access  to  It  at  any  and  all  times  when  they 
might  choose  to  examine  It  All  that  the 
evidence  shows,  or  tliat  the  Instruction  of  the 
learned  Jud^e  assimies,  is  that  tlie  pure  water 
was  taken  at  times  without  any  legal  right 
to  take  It,  and  without  the  knowledge  and 
consent  of  its  owners.  Reduced  to  its  true 
proportions,  the  question  is  tbus  seen  to  l>e 
whether  ignorance  of  the  commission  of  a 
trespass  will  prevent  the  running  of  the  stat- 
ute against  the  owner  of  the  property  in- 
jured. The  trespasser  who  enters  my  fields 
or  my  uncultivated  lands,  and  takes  posses- 
sion, and  holds  them  for  the  statutory  period, 
acquires  title  to  that  which  be  has  taken. 
He  Is  not  required  to  tell  me  of  bis  entry,  or 
render  an  account  for  the  timber  he  has 
taken,  or  the  profits  he  has  made.  He  comes 
upon  my  land,  in  the  language  of  the  learned 
Judge  of  the  court  below,  "without  having 
any  right  to  do  so,  and  without  the  knowl- 
edge and  consent"  of  the  owner;  but  at  the 
end  of  the  statutory  period  he  ceases  to  be  a 
trespasser.  My  remedy  Is  gone,  and  my  land 
has  gone  with  It  While  I  was  wholly  Ig- 
norant of  his  entry  upon  my  land,  the  statute 
has  f^lven  It  to  him.  The  fee  simple  passes 
out  of  me,  and  rests  in  hiro,  without  any  act 
of  mine  and  without  my  knowledge.  The 
cases  that  so  hold  are  too  numerous  to  Jus- 
tify an  attempt  at  citation.  The  true  reason 
for  this  rule  was  stated  In  the  recent  case  of 
Lewey  v.  Coke  Co.  (not  yet  officially  report- 
ed) 81  Atl.  261.  What  an  owner  might  lOiow 
If  he  was  personally  present,  by  himself  or 
his  employes,  on  the  surface  of  bis  posses- 
sions, he  is  hound  to  know,  unless  bis  atten- 
tion is  diverted  by  the  fraudulent  artifices  of 
the  wrongdoer.  Silence  or  concealment  will 
not  prevent  the  running  of  the  statute.  San- 
key  V.  McElevey,  104  Pa.  St  205.  The  ques- 
tion In  any  given  case  Is  not,  what  did  the 
plaintiff  know  of  the  injury  done  him?  but 
what  might  he  have  known,  by  the  use  of 
the  means  of  Information  within  his  reach, 
with  the  vigilance  the  law  requires  of  htm? 
In  Lewey  v.  Coke  Co.,  supra,  we  held  that 
the  owner  was  not  bound  to  take  notice  of  a 
trespass  committed  upon  the  coal  underlying 
his  land,  to  which  be  bad  no  access,  and  at 
which  his  presence,  by  reason  of  the  position 
of  the  coal  stratum,  was  Impossible.  When 
knowledge  Is  Impossible,  because  of  the  laws 
of  nature,  or  because  of  the  actual  fraud  of  the 
wrongdoer,  the  statute  runs  from  the  time  of 
discovery.  But  a  constructive  fraud  Is  not 
enough.  Downey  v.  Garard,  24  Pa.  St  S2; 
Campbell's  Adm'r  v.  Boggs,  48  Pa.  St  524; 
HoUIngshead's  Appeal,  103  Pa.  St  158.  But 
In  the  case  now  nnder  consideration  the  pipes 
and  the  connection  through  which  It  Is  al- 
leged water  was  used  In  excess  of  the  defend- 
ants' contract  rights  were  put  in  by  the  water 
company,  were  Its  property,  and  were,  as 
matter  of  law,  under  Its  control.   There  was/-* 
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no  difficulty  In  the  way  of  fallest  knowledge. 
The  defendant  used  more  water  than  It  paid 
for,  and  was  allent  In  regard  to  It  The 
ptnlntlfT  took  no  pains  to  know  whether  the 
contract  was  being  observed  by  Its  customer, 
and  was  therefore  In  Ignorance  of  the  fact 
that  too  mnch  water  was  ased.  This  state 
of  facta  Is  the  common  one  on  which  the  stat- 
ute Is  held  to  run  in  favor  of  a  trespasser 
from  the  date  of  trespass,  and  it  should  have 
been  so  held  In  this  ease.  The  4th,  7th,  11th, 
12th,  13th,  14th.  and  15th  assignments  of  er^ 
ror  are  sustained.  The  Jndgment  Is  reversed, 
and  a  voiire  fadas  de  novo  awarded. 


KBTCHUM  et  al.  v.  CORSE  et  al. 
(Supreme  Court  of  Errors  of  Gonnecticat.  Sept. 

1,  1804.) 

CoySTRDCTlOX  OF  WlLL  —  ISVALID  PROVISIONS — 
Efpkct  OS  Valid  Pkovibion'B— STATUra 
or  Fekfktiiitiks. 

1.  Testator,  after  devising  to  his  wife  the 
whole,  or  80  macu  as  she  xaigat  need,  of  the  in- 
come of  his  estate  devised  in  trust,  directed  the 
residue  of  the  income  to  be  paid  daring  the  con- 
tinuance of  the  trust  in  eqaal  shares  to  his  seven 
diildren,  and  in  case  of  tiie  death  of  any  child, 
his  distributive  share  of  such  income  to  he  paid 
to  his  "hdra  and  legal  representatives,"  who  were 
to  take  "by  way  of  representation.''  He  then 
provided  tKat  upon  the  death  of  the  last  survivor 
of  Lis  wife  aod  children  the  residuary  estate 
should  be  conveyed  in  equal  shares  to  the  "facira 
and  legal  rqweseutatives"  of  the. children,  who 
were  to  take  "by  way  of  representation."  BOd, 
that  the  provision  for  the  benefit  of  the  "heirs  or 
legal  representatives"  of  the  children  was  void 
as  violating  the  etatnte  of  perpetuities. 

2.  Id  such  a  case  the  residuary  estate  should 
be  distributed  as  tliat  of  an  intestate  subject  to  a 
valid  tmst  estate  during  the  life  of  the  wife,  due 
regard  being  had  to  a  clause  of  the  will  provid- 
ing that  advaocements  therein  stated  as  having 
been  made  to  the  children  should  be  charged 
against  them  In  the  distribution. 

8.  In  sndi  a  case,  upon  the  death  of  a  diild 
befMe  the  death  of  the  wife,  leaving  a  wife  and 
children,  his  share  of  the  Income  until  the  death 
of  the  wife  of  the  testae  would  become  part  of 
the  intestate  estate  of  deceased. 

Case  reserved  from  Buperlor  court,  Vair- 
fleld  county;  lliayw,  Judg& 

Action  by  FrankUn  H.  Ketctanm  and  oth- 
ers, trustees,  against  Catherine  K  Oorse 
and  others  for  the  conatmctlon  of  a  wilL 
Resofved  to  the  supreme  court. 

John  W.  Ailing,  for  complainants.  Frank- 
lin M.,  Edward  B.,  and  Landon  Ketchum, 
and  Willard  Parker.  Nathaniel  R  Hart, 
for  defendant  Willard  Parker.  Jr.  Curtis 
Thompson,  for  defendants  Catherine  K. 
Corse  and  Margaret  Parker.  J.  C.  Chamber- 
lain, for  defendants  Edith  Evans  and  others, 
minor  grandchildren  and  great-grandchil- 
dren of  the  testator. 

FENN,  J.  The  material  facts  Involved  in 
this  reservation  may  be  stated  as  follows: 
Morris  Ketchum,  late  of  Westport,  by  his 
last  will,  dated  August  12,  1876,  among  oth- 
er things  provided  In  clause  5  that  the  rest 
and  reaidne  of  his  property  be  given  and  de- 


vised to  his  executors  In  trust,  to  hold 
age,  and  invest,  "and  to  derive  a  yea 
come  from  nfy  said  estate,  and  to  hoi 
apply  the  same  as  follows,  viz.:  (1)  '. 
and  apply  from  time  to  time,  and  as 
as  neoessary,  so  much  of  such  yearly  i 
as  may  be  necessary  for  the  expenses 
trust,  and  the  proper  malnteDance,  cai 
mapagement  of  my  said  estate.  (2)  1 
and  make  over  to  my  dear  wife,  Mai 
semiannually,  during  the  term  of  he 
ural  life,  the  whole  or  so  uucb  of  sa 
Qual  Income,  after  the  payment  last 
directed,  as  she  shall  require,  to  and  f 
absolute  use  and  benefit.  (3)  To  pa 
make  over,  semiannually,  the  residue  a 
annual  Income,  if  any  there  be,  in 
shares,  to  my  children,  Kate  Corse,  Fr 
H.  Ketchum,  Charles  J.  Ketchum,  B 
B.  Ketchum,  T^andon  Ketchum,  Ma 
Parker,  and  Miller  ICetchum,  and,  In  c 
the  death  of  any  of  my  said  children, ' 
and  make  over,  during  the  continual 
this  trust,  to  the  heirs  and  legal  repn 
tlves  thereof,  the  distributive  share  o 
Income  to  which  such  deceased  child 
have  been  entitled  hereunder,  if  living 
heirs  and  representatives  taking  by  v 
representation,  and  not  according  to 
number.  Sixth.  As  soon  as  may  be 
the  death  of  the  last  survivor  of 
wife  and  children,  I  direct  said  trust 
make  over  and  convey  my  residuary 
in  equal  shares  to  the  heirs  and  legal 
sentatives  of  my  said  children,  such 
and  representatives  taking  by  way  o 
resentatlon,  and  not  according  to  theli 
ber."  In  the  seventh  clause  the  tc 
stated  that  he  had  advanced  to  each 
children  sums  of  money,  varying  in  am 
and  that  certain  of  th^n  were  devis 
special  lands,  under  the  will  of  his 
Margaret;  that,  'to  the  end  of  an  eqi 
distribution"  of  the  residuary  estate, 
amounts  should  be  charged  them,  a 
"I  direct  my  said  trustees.  In  makinj 
distribution  of  my  residuary  estate  In 
shares,  as  hereinbefore  provided,  to  i 
aa  part  of  such  estate  the  total  amoi 
the  advancements  as  above  declarec 
to  reckon  as  part  of  the  respective  dli 
tive  shares  of  my  estate  the  advance 
atK)ve  charged  to  my  said  children  r 
tlvely."  The  next  clause  of  the  will 
follows:  "Eighth.  I  hereby  empowt 
said  children  to  dispose  by  last  will  ai 
tament  of  the  distributive  share  of  my 
uary  estate  to  which  his  or  her  heirs  s 
gal  representatives  would  otherwise  b 
entitled  hereunder,  and  I  direct  my  sal< 
tees,  as  far  as  they  lawfully  may,  to  c 
and  make  over  such  distrtbntive  shs 
accordance  with  the  will  of  such  tei 
provided  such  will  shall  ban  been 
larly  proved,  and  knowledge  thn^eof 
have  been  given  said  trustees,  with] 
period  of  one  year  after  the  death  ol 
testator."  The^  testator  died  In  1880, 
Digitized  by^^OOglC 


KETCHUM 


B.  CORSE. 


487 


riving  hlB  wife,  Mfirgaret,  who  died 
ter  11,  1SU3.  He  also  left  surrlTlns 
hlldren  named  In  tbe  will;  Of  these 
,  Charles  J.  and  MlUer  have  since 
estate,  each  leaving  a  widow  and 
The  reat  survive.  Franklin  M. 
er  married.    Tbe  otbera  have  mar- 

I  have  issue.  During  the  life  of  the 
the  testator  the  trustees  paid  over 

II  the  Income  of  the  estate  conveyed 
wUl,  and  at  her  death  the  value  of 
luary  estate  was,  and  Is,  aubstantlal- 
,000. 

[uestions  propounded  relate  to  the 

and  effect  of  tbe  third  BUbdivlslon 
ifth  article,  and  of  tbe  sixth  article, 
win,  and  are  stated  in  the  com^tlalnt 
vs;  "(1)  la  the  provision  In  said  snb- 

third  of  said  fifth  article,  which 
It,  In  case  of  tbe  death  of  any  of 
Idren,  said  trustees  are  to  pay  and 
rer,  during  the  continuance  of  the 
I  the  heirs  and  legal  representatives 

the  dlatributive  abare  of  aaid  tn- 
I  which  said  deceased  child  would 
in  entitled  thereunder,  If  living,  such 
id  repreaentatlTes  taking  by  way  of 
itatioD,  and  not  according  to  their 

valid,  or  la  the  same  void  as  In  vlo- 
if  the  statute  of  perpetuities?  (2) 
>rovlsioD  of  the  sixth  article  of  the 
ilch  directs  the  trustees,  npon  the 
t  the  last  survivor  of  the  wife  and 

of  said  testator,  to  make  over  and 
tbe  residuary  estate  in  equal  shares 
airs  and  legal  representatives  of  snch 
Llld,  or  Is  the  same  void  as  In  vlola- 
the  statute  of  perpetuities?  (3)  If 
wtsions  of  said  will,  elthw  in  the 
ibdivlaloD  of  tbe  fifth  article  of  the 
In  the  sixth  article  of  the  will.  In  fa- 
be  heirs  and  legal  representatives  of 
d  or  children  of  the  testator,  are  In- 
'hat,  then,  Is  the  effect  of  such  in- 

npon  the  provisions  of  said  third 
ion  of  the  fifth  article,  directing  tbe 
t  of  the  Bemlanntial  Income  In  equal 
ji  the  children  of  the  testator?  (4) 

of  tbe  provisions  of  the  will  which 
signed  to  take  effect  npon  the  death 
ividow  of  tbe  testator  valid?  (5)  If 
said  provisions  of  said  will  are  In- 
r  any  reason,  to  whom  does  the  es- 
trust  estate  created  by  an;  of  such 
ns  go,  and  of  right  belong?" 
er  to  answer  the  first  and  second  of 
'e  queationa.  It  is  necessary  to  deter- 
at  the  testator  Intended  by  the  expres- 
Ira  and  legal  representatlvea  thereof," 
}d  to  a  child  dying  during  the  continu- 
the  tmat  In  pursuing  thia  Inquiry, 
EZt  ahonid  be  taken  Into  consideration, 
eira  and  legal  representatives"  were 
1  "distributive  share,"  and  to  take  It 
-  of  representation,  and  not  according 
number."  If  we  attach  to  the  word 
ts  ordinary  meaning.  Including  collat- 
Is  man!  feet  that,  under  tbe  repeated 


declalona  of  this  court,  the  statute  of  perpetu- 
ities is  violated.  If  we  apply  to  it  the  more 
restricted  meaning  of  "children,"  It  is  evident  ' 
that  the  testator,  in  both  the  fifth  and  sixth 
clauses,  has  failed  to  make  any  provision 
whatever  tar  such  a  contingency  as  the  death 
of  the  unmarried  son.  Franklin  M..  Intestate. 
Such  an  oversight  cannot  properly,  by  mere 
constnietlon  and  Inference,  be  attributed  to 
the  testator.  Doubtless,  In  what  the  testator 
said  as  to  "representation,"  he  must  have  had 
children  or  descendonta  of  a  deceased  oliild 
In  mind.  Tbe  question  la  whether  in  [linking 
use  of  the  word  "heirs,"  instead  of  "cliiUiiTU," 
he  intended  a  broader  provision.  But  if  the 
conclusion  that  he  did  not  ts  adoi)ted.  then, 
substituting  the  word  "children"  for  the  word 
"helra,"  tbe  language  accords  with  that  of 
our  statute  of  distributions,  viz.  "cliildren  and 
the  legal  representatives  of  any  of  tliem  who 
may  be  dead"  (Gen.  St.  I  630),  and  should  re- 
ceive the  same  construction.  By  "representa- 
tivea,"  aa  used  in  this  statute,  and  also  iu  sec- 
tion 682,  where  it  is  provided  that  do  repre- 
sentatives shall  "be  admitted  amonj:  collater- 
als after  the  representatives  of  brothers  and 
sisters,"  Is  Intended  neither  heirs  generally 
nor  execntors  and  admlnlatrntors,  but  lineal 
deacendanta  taking  "by  repreaentatiou,"  per 
stirpes,  "and  not  according  to  their  number." 
Applying  this  meaning.  It  Is  evident  tbnt  Rucb 
representatives  may,  at  the  death  of  a  child  of 
the  testator,  be  the  grandchildren  of  such 
child,  and  the  children  of  parents  both  born 
after  tbe  testator's  death,  a  contingency  which 
Is  not  only  possible,  but  perhaps  probable,  un- 
der clause  C  of  the  will  when  applied  to  the 
last  but  one,  and  under  clause  6  when  applied 
to  the  last  survivor,  of  seven  lives.  This  also 
would  cause  the  provisions  in  question  to  of- 
fend our  statute  of  perpetuities.  It  may  be 
suggested  that  by  the  language  used  In  tbe 
fifth  clause,  "in  case  of  the  death  of  any  of 
my  said  children,"  the  testator  meant  in  ease 
of  the  event  of  their  dying  within  tbe  lifetime 
of  the  testator.  Such  a  construction  would  at 
the  same  time  make  the  provision  ns  to  heirs 
and  legal  representatives  valid,  and  deprive  it 
of  any  practical  oi>eratlon;  since  no  child  of 
the  testator  named  in  tbe  vriU  did  in  fact  so 
die.  Of  course,  such  construction  could  not 
be  put  upon  tbe  language  used  in  clause  0, 
It  Is,  besides.  In  contravention  of  the  meaning 
of  the  eighth  clause,  by  which  it  Is  evident 
tbe  testator  intended  to  confer  upon  his  eliil< 
dren  the  power  to  dispose  by  will  of  what 
would  otherwise  go  to  the  "heirs  and  legal 
representatives";  a  power  which,  if  valid,  as 
the  testator  believed  it  to  be,  could  only  be 
exercised  by  children  living  at  the  death  of 
the  testator,  and  then  dying  during  the  con- 
tinuance of  the  tmst.  The  firat  and  second 
questions  propotmded  must  therefore  be  an- 
swered by  saying  that  the  provisions  referrfd 
to  are  void  as  in  violation  of  the  statute  of 
perpetuities. 

We  are  thus  brought  to  the  remaining  ques- 
tions as  to  tbe  tfect  of  such  invalidity  upon^ 
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the  other  prorlsions  of  the  wilt,  and  Id  the  de- 
termination of  thlfl  inquiry  the  general  pur- 
pose and  Intent  of  the  testator,  If  the  same  can 
be  ascertained,  should  be  regarded,  and  as 
far  as  possible.  In  conformity  to  legal  rules 
and  principles,  effectuated.  Fortunately,  such 
general  intent  seems  clear.  So  far  as  the 
residuary  estate-ahme  under  consideration- 
Is  concerned,  the  cardinal  thought  was  the 
best,  ftiirest,  and  most  certain  provlskm  for 
the  natural  objects  of  his  bounty,— his  "dear 
wife,  Margaret"  and  bis  children.  For  hla 
wife  he  first  provided,  in  a  clause  under  which 
she  could,  and  In  fact  did,  receive  the  entire 
Income  of  the  residuary  estate  during  her 
Ufie.  No  question  therefore  arises  concerning 
the  disposition  of  any  such  income  accruing 
white  she  lived  and  not  required  by  hw.  Ftnr 
bis  children  he  next  provided,  by  provisions 
which,  while  they  extended  the  trust  created 
after  the  deatii  of  the  wife,  and  until  that  of 
the  last  anrvlTor,  gave  to  them  ttw  entire 
bmeflcdal  use  and  enjoyment  of  snch  prop- 
erty,  at  least  to  the  utmost  limit  to  which  it 
could  have  been  imagined  that  It  was  possible 
to  do,  consistent  with  the  continuance  and  va- 
lidity of  the  trtist  In  the  first  plae^  the  en- 
tire residue  of  the  annual  Income— meaning  all 
not  paid  to  the  wife  or  expended  In  the  ex- 
penses  of  the  trust  and  the  proper  malnte- 
nance,  care,  and  management  of  the  estate- 
was  to  be  paid  and  made  over,  semiannually. 
In  equal  shares,  to  the  children.  Second,  In 
case  of  the  death  of  any  child,  such  payment 
of  the  same  proportion  or  "distributive  share" 
frantloued  to  "helta  and  legal  representatives 
thereof,"  taking  "by  way  of  representation." 
Third,  at  the  death  of  the  last  survivor  the 
trust  ceased,  and  the  trustees  were  to  **make 
over  and  convey"  the  corpus  in  the  same  pro- 
portion and  manner.  Fourth,  advancemoits 
were  to  be  charged  his  children,  *Ho  the  end 
of  an  equitable  distribution,"  and  the  trus- 
tees, In  making  final  distribution,  were  to 
"reckon  as  part  of  such  estate"  the  "total 
amount  of  the  advancemmts  oa  above  de- 
clared," and  "as  part  of  the  respective  dis- 
tributive shared'  the  advancements  charged 
to  the  chUdren  respectively.  Fifth,  the  full 
power  of  disposition  by  will  was  expressly  de- 
clared. In  view  of  all  these  provisions,  what- 
ever  may  have  been  the  purpose  of  the  tes- 
tator In  providing  for  the  continnance  of  the 
trust  after  the  decease  of  his  wife  (which  pur^ 
pose  It  Is,  perhaps,  not  difficult  to  infer).  It 
seems  evident  that— since,  by  reason  of  the 
Invalidity  of  the  provisions  which  we  have 
held  to  violate  the  statute  of  perpetuities,  no 
other  persons  than  the  children  of  the  testator 
can  take  ben^clatly,  or  as  purchasers,  any 
Interest  In  this  residuary  estate  under  the  will 
—there  can  he  no  Justification  in  holding  that 
the  trust  continues  as  to  any  portion  of  such 
estate  as  long  as  It  may  do  so  without  violat- 
ine  such  statute;  that  is,  until  the  time  speci- 
fied In  the  will:  the  death  of  the  last  survivor 
of  the  wife  and  children,— provided  results 
would  necessarily  follow  from  auch  ccmtinu- 


ance,  coupled  with  the  Invaltdlty  tit  ti 
mate  provlslona,  which  the  testator  coi 
have  contemplated,  and  which  would 
his  general  purpose  of  equality  and  "eq 
distribution."  Would  such  results 
therefrom?  It  seems  to  us  that  they 
Two  of  the  testator'a  children  have  ) 
died  iDtestata  Fonr  more  wiU  die  bel 
seventh  or  "last  survivor."  Since  n 
provision  is  contained  In  the  fifth  daui 
what  disposition  shall  be  made  ot  th< 
of  Income  to  which  such  children  won] 
been  entltied.  If  living,  during  the  oonti 
of  the  trust,  and  it  cannot  be  claimed  t 
language  In  said  clause  either  constttut 
chlldr^  a  class,  or  vests  in  tbem  aevc 
freehold  estate  per  auter  vie  In  an 
part  of  principal  or  Income,  It  must  res 
on  the  death  of  MlUer  Ketdium.  the  flr 
of  the  testator  to  die,  and  wiw  left  a 
and  children,  one-seventh  of  the  prtau 
one-seventh  of  the  continuing  Income  fi 
principal— it  Is  unnecessary  to  del 
which  it  should  be  called,  or  bow  treat 
Ing  the  life  of  the  trust— became,  In  th 
that  no  valid  disposition  was  made  < 
the  wUl,  the  Intestate  estate  of  the  t 
not  of  the  deceased  son;  so  that  any 
tion  of  it  must  be  to  the  children  ge 
counting  the  "representatives"  of  si 
ceased  son  as  entltied  to  one  share  or  i 
of  such  seventh.  The  same  resulte  fc 
wltii  the  modifications  and  compllcatlo 
dent  to  the  devolution  of  the  first  sbar 
the  death  of  Charles  J.  Ketchnm,  who  a 
a  wife  and  children.  They  will  f <dlov 
ture^  subject  to  a  poarible  exercise  of  tl 
er  of  appointment  (if  the  same  to  valid; 
we  do  not  mean  to  totlmato  any  <^)lnl 
cemlng,  as  it  is  not  requisite,  and  the  q 
was  not  made),  so  long  as  the  trust  coi 
For  these  reasons,  as  well  as  othos 
might  be  stated,  if  essential,  we  thii 
case  fftlls  within  the  principle  deda 
this  court  In  Andrews  v.  Rice,  63  Coi 
6  Ati.  823,  tluit  where  trusts,  otherwlsi 
are  so  connected  wttii  invalid  provisloi 
they  cannot  be  separated  and  carried 
feet  without  Involving  consequencea  a 
tially  and  matoiaily  differoit  from  w 
testator  totended,  thai  they,  too;  mi 
with  the  illegal  distribution." 

The  superior  court  is  advised:  Firs 
the  provisions  In  subdiviidon  S  of  d 
and  also  In  the  sixth  tdause,  of  the 
Morris  Ketchum,  In  reference  to  bd 
legal  representatives  of  deceased  chlh 
the  testetor,  are  void  as  In  violation 
statute  ot  perpetuities.  Sectmd.  Tt 
trust  created  ceased  to  be  valid  and 
mined  upon  the  death  of  the  wife  of  i 
tator,  and  that  the  entire  residuary 
should  be  distributed  as  bdn^  Inteatah 
of  the  said  Morrto  Ketchum.  charge 
and  subject  to  a  valid  trust  estate  dut 
life  of  his  wife,  which  has  now  detc 
by  her  death;  that,  in  making  such  d 
tion.  the  provisions  of  clause  7  of  the 
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i  to  chxrgea  and  advancements  aboold 
ded  and  followed.  In  this  (pinion 
'  judges  ooncnired. 


lARROLL  T.  WBAVBR  et  aL 
I  Court  of  Brrora  of  Connecticut  Sept. 
1,  1894.) 

Itisoltbxt's  Tkustb«—  BET-Orr  —  Plbi 

HEST— SurHClBXCT— ACCSPTANOS  OT  OB- 
ARHLBS8  EhROK— APFIAL— FlKDIHOS  OF 

Oder  Act  3893,  p.  318.  {  6,  providiDS 
le  trial  of  nny  civil  action  in  which  an 
as  to  the  supreme  court  of  errors  "all 
>Dce  material  to  the  questiona  of  fact 
nade  a  part  of  the  record";  and  aection 
;ting  either  party  to  "appeal  from  any 
t  refusal  to  6nd  any  fact  •  •  •  in 
er  now  by  law  proTided," — errors  diaim- 
'  coQciuaions  of  fact  can  be  cniiaidered 
1  reference  to  claimed  errors  of  law  as- 
wn  the  record,  for  the  sole  purpose  of 
ig  the  record. 

beo  the  relation  of  the  claimed  errors 

inclusions  of  fact  to  the  errors  of  law 
in  the  record  is  obscure,  the  finding  will 
rrecteii. 

n  aeslgnment  of  error  In  general  tenns 
be  considered. 

I  a  second  defense  defeodaot  pleaded 

exhibitinR  a  statement  of  the  payments 
id,  third,  ue  pieaded  a  set-off,  alleging 
itiff  was  iDddited  to  him  "in  the  amount 
1  in  •  •  •  the  second  defense." 
t  the  third  defense  was  Informal  and 
,  as  showing  a  payment  made  by  de- 
ratber  than  a  debt  doe  him. 
debt  dne  from  an  InaoWent  at  tbe  com- 
nt  of  the  iniolrency  proceedings  may 
!  against  bis  trustee  as  against  himself. 
.  a  anit  by  an  insolrent's  trustee  fur  a 

his  inaolrent  at  the  commeuceini'iit  of 
rency  proceedings,  a  reply  to  a  plea  of 

alleging  that  within  60  days  of  the  in- 
of  the  proceedings  defendant  was  gar- 
ly  creditors  of  the  insolTent,  whose 
'ere  subsequently  allowed  against  the 
id  that  the  payments  were  made  after 
ahment,  was  properly  stricken  out. 

an  action  by  a  trustee  for  a  debt  dne 
rent  for  bmlding  a  ichooner,  defendant 
hat  a  certain  firm  furniahed  insolTent 
for  the  schooner,  for  which  he  dre'w  an 
to  defendant;  that  the  firm  recovered  a 
:  thereon  against  defendant,  which  be 
i  that  by  reason  thereof  defendant  was 
rted  to  insolvent,  hut  that  insolvent  was 
to  hira  in  a  sum  specified.  Bclil,  that 
er  anfficiently  alleged  that  defendant  ac- 
id jNud  the  order. 

I  such  case  it  was  error,  nnder  the  prac- 
tipon  motion  of  defendant,  filed  wito  his 

0  compel  plaintiff  to  make  the  insolvent 
lalntiff. 

ich  error  not  appearing  to  be  harmful, 
it  could  not  avail  the  trustee  plaintiff 
ind  for  new  trial. 

1  an  action  by  a  trustee  for  a  debt  due 
rent,  defendant  pleaded  by  way  of  set- 
the  insolvent  drew  an  order  on  him, 

■  paid.  ffeU,  that  the  error  in  overrul- 
norrer  to  the  answer  for  its  failure  to 
fendanf  8  acceptance  of  the  order  was 
,  where,  in  a  statement  subsequently 
endant  alleged  acceptance,  and  the  par- 
f  at  issue  thereon,  and  the  court  upon 
unobjected  to,  fonnd  for  defendant. 
I  on  action  by  a  trustee  and  his  insol- 
a  debt  due  the  latter,  error  in  overruling 
vent's  demurrer  to  defendant's  answer 
vail  tbe  trnstee  on  an  appeal  by  him 


Appeal  firom  auperlw  court,  Falrfleld  coun- 
ty; Sbumway,  Judge. 

Actloa  by  George  P.  Carroll,  trustee, 
against  EL  Harris  Weaver  and  William  G. 
Hunt  upon  contract.  From  a  Judgment  for 
defendants,  plaintiff  appeala  Affirmed. 

Allan  W.  Paige  and  George  P.  Carroll,  for 
appellant  Charles  H.  Fowler,  for  appellees. 

TORRANCE,  J.  On  the  10th  of  January. 
1891,  one  WUllam  E.  Hunt  agreed  to  build 
a  scbooDOT  for  the  defendant  Weaver,  for 
which  the  tatter  agreed  to  pay  Hunt  $25,000. 
The  vessel  was  completed  according  to  the 
contract,  and  accepted  by  Weaver  on  tbe  22d 
of  October,  1891.  On  the  19th  of  December 
of  tbe  same  year  the  plaintiff  was  appointed 
trustee  in  Insolvency  of  Hunt  and  tbe  pres- 
ent suit  by  hUn,  as  such  trustee,  was  brought 
March  18,  1892.  In  his  complaint  the  i>lalu- 
tlff  alleged  that  defendant  had  paid  Hunt  up 
to  October  20,  1891,  on  account  of  the  con- 
tract price  of  said  vessel,  917,725,  and  this 
suit  was  brought  to  recover  the  balance  of 
said  price  claimed  to  be  due  and  owing  to 
Hunt  at  tbe  date  of  the  proceedings  in  In- 
solvency. In  substance  tbe  defense  was  that 
this  claimed  balance  bad  been  paid  prior  to 
tbe  proceedings  tix  Insolvency.  The  matters 
and  Items  of  payment  really  In  dispute  be- 
tween tbe  parties  were  comparatively  few  in 
number,  and  very  simple;  but  tbe  pleailingtt 
subsequent  to  the  complaint,  consisting  uf  a 
somewhat  nnmerousarray  of  aaswCTs,  partial 
answers  (so  called),  relies,  partial  replies  (so 
called),  demurrers  and  statements.  Interspers- 
ed with  frequent  amendments,  and  sundry  mo- 
tions with  rulings  and  orders  thereon,  present 
these  matters  In  a  way  that  seems  unneces- 
sarily confused  and  complicated.  In  tlie 
court  below  Judgment  was  rendered  for  the 
defendant  and  the  plaintiff  took  the  present 
appeal  for  certain  claimed  errors  of  law,  and 
also,  imder  chapter  174  of  tbe  Public  Acts 
of  1893,1  for  certain  claimed  errors  commit- 
ted by  the  court  in  Its  conclusions  of  fact. 
Under  the  last-named  statute,  the  defendant 
In  a  written  request  consisting  of  33  para- 
graphs, asked  the  Judge  to  incorporate  lu  his 
Qndlng  certain  facts  claimed  to  be  proved  by 
the  evidence  lu  the  case.  Twenty-one  of  said 
paragraphs  tbe  Judge  found  to  be  proven, 
and  the  remainder  not  proven.  The  evidence 
bearing  upon  tbe  facts  embodied  In  said 
written  request  Is  made  part  of  the  record. 

The  claimed  errors  In  the  conclusions  of 

1  Pub.  Acts  1893,  p.  818: 

"Sec.  fl.  Either  party  may  •  •  •  file  writ- 
ten exceptions  to  any  finding  of  fact  by  the 
court,  and  to  any  refusal  to  find  a  fact  request- 
ed, *  •  *  and  all  the  evidence  daime^l  by 
either  party  to  be  material  to  such  question  or 

auestioQS  of  fact  shall,  so  far  as  the  court  Bhall 
nd  the  same  to  have  been  actually  given  in  the 
case,  be  made  a  part  of  the  record  in  the  cuse. 

"Sea  7.  Either  party  may  appeal,  from  any 
finding  or  refusal  to  find  any  fact,  to  the  au- 

fireme  court  of  errors  in  the  manner  now  by 
aw  provided." 
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fact,  aet  forth  In  the  reasons  of  appeal,  fnr- 
Disb  no  grounil  for  an  appeal  from  the  Judg- 
ment, and  can  only  be  considered  by  this 
court  so  far  as  they  relate  to  the  claimed  er- 
rors of  law  assigned  upon  the  record,  and  for 
the  sole  purpose  of  completing  the  record  so 
as  to  fully  present  the  matters  out  of  which 
it  Is  claimed  those  errors  of  law  arise.  Styles 
v.  Tyler,  64  Conn.  432,  30  Atl.  165;  Bank  v. 
Wellington,  04  Conn.  553,  30  Atl.  774.  In 
the  case  at  bar  the  relation  of  the  claimed  er- 
rors of  fact  to  the  errors  of  law  assigned  is 
obscure  and  doubtful,  and  we  can  see  no  rea- 
son for  a  correction  of  the  finding.  This  dis- 
poses of  all  the  claimed  errors  of  fact  as- 
signed upon  the  record,  and  leaves  the  claim- 
ed errors  of  law  for  consideration  In  the  light 
of  all  the  facts  found.  Including  those  in  the 
finding  proper,  and  also  those  found  proTm 
In  the  plalntUf's  written  request  aforesaid. 
As  these  errors  of  law  relate  principally  to 
the  state  of  the  pleadings  prior  to  the  time 
when  the  parties  went  to  trial,  and  to  the  mo- 
tions made  with  reference  thereto,  and  the 
rulings  on  such  motions,  it  may  be  proper 
here  to  set  forth  In  substance  the  state  of 
the  pleadings  at  the  time  when  the  parties 
went  to  trial.  The  defendant's  answer  then 
consisted  of  three  defenses,  the  first  being. 
In  effect,  a  general  denial;  the  second  was  a 
plea  of  payment;  and  the  third  a  claim  by 
way  of  set-off.  Under  his  defense  of  pay- 
ment and  his  claim  of  set-off,  the  defendant, 
in  November,  1893,  filed  an  itemized  state- 
ment of  the  payments  made  to  Hunt,  or  for 
him  at  his  request,  on  account  of  the  con- 
tract price  of  said  schooner,  giving  the  date 
of  payment,  the  amount  so  paid,  the  name  of 
the  payee,  and  for  or  on  account  of  what  the 
payment  was  made.  For  our  present  pur- 
pose it  Is  enough  to  say  that  the  plalntlCF,  In 
his  reply,  admitted  certain  of  said  items  and 
certain  of  them  he  denied,  and  It  was  chl^y 
upon  the  issues  so  formed  that  the  trial  was 
had.  The  court  below  found  all  the  dis- 
puted Items  save  one  In  favor  of  the  defend- 
ant, and  found  that  at  the  time  when  the  In- 
solvency proceedings  against  Hunt  were  com- 
menced the  defendant  was  not  Indebted  to 
him;  and  this  conclusion  la  final,  and  must 
stand,  unless  In  reaching  It,  or  In  the  trial 
of  the  case,  the  court  below  committed  some 
error  of  law  prejudicial  to  the  plaintiff  and 
which  entitles  him  to  a  new  trial.  The 
claimed  ernn's  assigned  are  26  in  number, 
but,  as  the  last  of  them  Is  a  mere  general  as- 
signment. It  need  not  be  considered;  and  as 
0  of  them,  numbered  from  8  to  16,  Inclusive, 
are  claimed  errors  of  fact  which  have  already 
been  disposed  of,  they  may  be  laid  out  of  the 
case.  The  claimed  errors  of  law  remaining 
will  be  briefly  considered  In  the  numerical 
order  of  their  assignment 

In  his  first  defense,  as  finally  amended,  the 
defendant  admitted  most  of  the  allegations  of 
the  complaint,  but  denied  that  he  owed  the 
balance  claimed.  The  plaintiff,  apparently 
treating  this  defense  as  a  plea  of  payment,  de- 


murred to  It  chiefly  on  the  ground  th 
Issue  of  payment  could  mly  be  raised 
affirmative  defense.  The  court  overrnJ 
demurrer,  and  this  Is  the  first  error  asi 
This  defense  was  not  a  plea  of  paymei 
was  it  Intended  as  such.  The  second  d 
was  such  a  plea,  but  the  first  defoise,  1 
hardly  a  model  of  Its  kind,  was.  In  el 
general  denial  that  anything  was  due 
think  the  demurrer  to  it  was  properly 
ruled,  and,  furthermore,  that  even  If  th 
not  so,  the  action  of  the  court  und 
circumstances  did  the  plaintiff  no  hai 

The  second  error  assigned  relates 
overruling  of  the  demurrer  to  the  tbi 
fense.  This  was  a  plea  or  claim  b, 
of  set-off,  alleging,  in  substance,  that 
time  of  Hunt's  assignment  In  Insolvei 
was  indebted  to  the  defendant  "i 
amount  as  stated  In  paragraph  1  of  tl 
ond  defense."  This  reference.  In  effe 
corporated  the  itemized  statement  filed 
the  defense  of  payment.  Just  as  It  Btoo< 
part  of  the  third  defense,  and  It 
showed  a  payment  made  by  the  defe 
rather  than  an  indebtedness  due  to  hi: 
this  respect  this  defense  was  Informi 
defective,  but  the  demurrer  was  not  so 
If  at  all,  to  the  form  of  It,  but  to  It 
stance;  on  the  ground  that  an  bidebt 
due  from  Hunt  to  the  defendant  at  th 
mencement  of  the  Insolvency  proce 
could  not  be  set  off  against  the  claims 
plaintiff  as  trustee.  That  the  demum 
to  the  substance  of  this  defense,  rathe 
to  Its  form,  clearly  appears  from  th« 
of  the  plaintiff  in  support  of  this  point 
ground  was  not  well  taken,  and  ttae  < 
rer  was  properly  overruled.  As  a  £ 
rule,  a  trustee  In  Insolvency  takes  the 
of  the  Insolvent  subject  to  such  burd' 
the  debtor  has  Imposed  upon  It,  and  t 
equities  as  would  have  been  good  agali 
debtor.  Merwln  v.  Austin,  5S  Conn. 
Atl.  1020.  Moreover,  as  It  does  not  t 
that  the  court  below  allowed  any  set 
such,  or  had  any  occasion  to  do  so.  ai 
case  was  tried  on  the  pleadings  as 
amended,  the  action  of  the  court  In  oi 
Ing  this  demurrer  cannot  possibly  havi 
the  plaintiff  any  harm. 

The  plaintiff  next  complains  becaui 
court,  on  defendant's  motion,  struck  o 
plaintiff's  "second  partial  reply  t 
amended  second  partial  defense  of  O 
25th  or  26th."  In  this  reply  It  was  a: 
In  substance,  that  within  60  days  of  th 
mencement  of  the  insolvency  proceedin 
money  owed  by  the  defendant  to  Hu 
the  schooner  had  been  attached  in  t 
fendant's  hands  by  certain  creditors  oi 
in  three  separate  suits;  that  the  clal 
those  creditors,  with  costs  of  suit,  ai 
lug  to  over  $500,  bad  been  snbsequen 
lowed  by  the  commissioners  on  Hun 
solvent  estate,  and  the  allowance  ap] 
by  the  court  of  probate;  an(|  that  < 
orders  of  Hunt  upon  the  defendant. 
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idant  alleged  he  liad  accepted,  and 
ama  of  moDe;^  wlileh  tbe  defendant 
e  bad  paid  for  and  at  the  request  of 
Ld  been  so  accepted  and  paid  after 
3een  gamlabed  In  aald  suits.  The 
the  plaintiff  appears  to  be  that  on 
tution  of  the  proceedings  in  insol- 
e  money  tbns  attached  became  the 
of  the  trustee,  to  be  tnmed  over  to 
itoally,  and  that  the  fact  that  after 
!7  had  been  attached  the  defendant 

orders  or  paid  out  money  at  the 
f  Hunt  was  no  answer  to  the  plaln- 
m  for  the  money  so  attached  In  de- 
I  hands.  The  reply  In  qn^tlon  ap- 
have  been  filed  as  a  basts  for  mak- 
a  claim.  Upon  the  validity  of  that 
3  express  no  opinion.  It  Is  suffl- 
!ay  that  In  this  suit  It  had  pr(^)eriy 
The  suit  was  brought  to  recover 
>  which  the  complaint  alleged  was 
lunt  at  the  commencement  of  the 
y  proceedings,  and  for  nothing  else, 
ot  brought  to  recover  for  money  or 

of  Hunt  attached  In  defendant'a 
id  which  he  had  wrongfully  or  Im- 

dlsposed  of.  To  striking  out  the 
question  tbe  court  committed  no  er- 

it  three  errors  assigned  arise  out 
!tlon  of  the  court  In  the  mutter  of 
hall  &  Co.  order,  and  In  citing  In 

coplalntlff..  It  appears  that  New- 
>.  had  furnished  materials  to  Hunt 
In  the  construction  and  equipment 
hooner,  to  the  amount  of  $1,073.69, 
le  19th  of  October,  1801,  Hunt  drew 
I  order  upon  the  defendant  for  said 
n  favor  of  Newhall  &  Co.  Appar- 
re  was  some  dispute  between  the 
t  and  Newhall  &  Co.  as  to  whether 
idant  had  accepted  said  order,  for 
ft  Co.  brought  a  suit  against  the  de- 
n  the  superior  court  for  New  Haven 
ipon  a  claimed  acceptance  of  said 
ide  on  October  19,  1891.  In  Febm- 
,  that  suit  was  determined  In  fav<^ 
ill  &.  Co.,  and  shortly  thereafter  the 
t  paid  said  Judgment    In  April, 

defendant  filed  In  the  case  at  bar 
dment  to  his  answer.  In  which  he 
»  substance  the  above  facts,  and  al- 
t  by  reason  thereof  he  was  not  In- 
I  Hunt  at  all  at  the  commencement 
lolvency  proceedings,  but  that  Hunt 
me  was  really  and  In  fact  Indebted 

tbe  sum  of  $1,200;  and  he  append- 
i  amendment  to  his  answer  a  writ- 
Dn,  asking  the  court  to  order  the 
to  make  Hunt  a  party  to  this  suit 
Ion  was  allowed,  and  the  plaintiff, 
lis  objection  and  protest,  was  or- 
make  Hunt  a  coplaintlff,  which  or- 

subsequently  complied  with,  and 
ame  a  party  to  the  sutt  The  plain- 
rred  to  the  said  amendment  to  the 
because  it  did  not  allege  that  the 
t  accepted  said  order  In  favor  of 


Newhall  &  Co.,  because  It  did  not  appear 
that  the  present  plaintiff  was  a  party  to  the 
action  therein  referred  to,  because  "said  ac> 
tlon  appears  to  have  t>een  res  inter  sllofl 
acta,  and  because  the  facts  there  stated  are 
insufSetent  In  substance  to  constitute  a  de- 
fense to  the  whole  or  to  any  part  of  the 
complaint"  The  answer  In  question  la 
quite  susceptible  of  improvement  In  Its  mode 
of  statement  It  sets  out  evidence  to  a  cer- 
tntn  extent,  instead  of  alleging  facts.  But, 
after  all,  we  think  It,  In  substance,  alleges 
that  the  defendant  on  the  19th  of  Octob?r, 
1891,  accepted  the  order  In  question,  and 
subsequently  paid  It  In  full;  and  the  de- 
murrer Is  to  the  substance  of  It.  rather  than 
to  the  form.  We  think  the  demurrer  was 
properly  overniled.  Moreover,  subsequently, 
in  his  statement  filed  in  November,  1893,  tbe 
defendant  explicitly  alleged  tliat  he  accepted 
said  order  on  the  19th  of  Octolwr,  1891,  and 
the  parties  were  at  Issue  upon  that  allega- 
tion, and  tbe  court,  upon  evidence  not  ob- 
jected to,  has  found  It  in  favor  of  the  de- 
fendant The  court  allowed  only  the  amount 
of  the  face  of  the  order  when  accepted.  If 
the  defendant  In  fact  accepted  the  OTder  on 
the  19fh  of  October,  1891,  as  the  court  below 
has  found,  he  was  then  entitled  to  credit  for 
It  on  the  price  of  the  schooner.  It  made 
no  difference  that  It  was  not  then  paid.  If 
the  defendant  was  solvent  and  his  liability 
fixed  (Merwin  v.  Austin,  58  Conn.  22,  18 
Atl.  1029);  nor  that  defendant  supposed  he 
had  not  accepted  the  order,  nor  that  he  paid 
iit  at  the  end  of  a  lawsuit  In  view  of  what 
was  thus  done  subsequently  In  the  case,  it 
clearly  appears  that  no  harm  was  done  to 
the  plaintiff  by  the  overruling  of  this  de- 
murrer, even  if  the  court  as  he  claims  erred 
In  so  doing. 

This  same  thing  Is  true  of  the  next  claimed 
error.  In  striking  out  certain  paragraphs  of 
the  r^ly  filed  by  the  plaintiff  after  the  de- 
murrer In  question  was  overruled.  In  view 
of  what  subsequently  was  done  in  the  case, 
this  claimed  error  did  the  plaintiff  no  harm. 
In  ordering  and  compelling  the  plaintiff  to 
bring  in  Hunt  as  a  party  to  tbe  suit  wc 
think  the  court  committed  an  error.  His 
presence  or  absence  could  not  in  any  way 
aff€^ct  the  Judgment  to  be  rendered  between 
the  plaintiff  and  defendant,  and  In  such  a 
case  tbe  practice  act  does  not  permit  him  to 
be  made  a  party.  State  v.  Wright  50  Conn. 
5S1.  It  does  not  appear,  however,  by  the 
record,  that  the  plaintiff  was  harmed  In  nny 
way  by  the  fact  that  Hunt  was  made  a 
party,  ot  by  any  of  the  proceedings  that  sub- 
sequently took  place  in  consequence  of  his 
admission  as  snch  party,  and  tbe  error  can- 
not avail  him  as  a  ground  for  a  new  trial. 
Bums  V.  Fredericks,  37  Conn.  80-02;  Butler 
V.  Barnes,  61  Conn.  399-402,  24  AtL  828. 

Hunt,  after  he  became  a  party  to  the  suit, 
filed  a  demurrer  to  the  amended  answer  of 
the  defendant  filed  In  April,  189.%  which  de- 
murrer the  court  overruled;  and  this  action 
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of  the  court  la  assigned  by  the  plaintiff  for 
wror.  Tills  clearly  did  him  no  harm,  and, 
moreoTCr,  as  Hwit  has  not  appealed  from 
the  Jud^ent  rendered  against  htm,  the 
claimed  error  cannot  avail  the  pl&lntlff  <m 
this  appeal. 

The  next  aaslgnment  Is  for  the  claimed  er- 
ror of  the  court  In  finding  certain  specified 
tects,  altbougb  the  same  "had  not  been  put 
In  Issue  by  the  pleadings  In  the  case."  The 
ground  of  this  assignment  la  not,  we  think, 
sustained  by  the  record. 

On  the  trial  of  the  case  the  plalntlfT  made 
certain  claims  of  law,  based  upon  the  focta 
as  he  claimed  them  to  be,  and  the  remaining 
assignments  of  error  reUute  to  the  orerruUng 
of  these  claims.  In  regard  to  all  of  these 
It  Is  sufficient  to  say  that  the  court  did  not 
find  the  Aicts  to  be  as  the  plalntlfl  claimed, 
and  that  upon  the  fhcts  as  found  by  the 
court  these  Uw  claims  were  properly  over- 
ruled. There  Is  no  error.  The  other  Judges 
concurred. 


TRUMBULL  t.  HEWITT  et  ui. 
{Supreme  Court  of  Errors  of  CoDnectieuL  Sept 
1,  ISM.) 

Fbaudulbnt  Cosvstance  —  WiPB  AS  Grantbi — 

NOTICB  OP  PRATTD— Hl-SBAND  AS  WiFB'B  AoBHT. 

1.  A  finding  of  fact  that  certain  depositions, 
ot^ected  to  as  beiDg  copies,  are  the  ortginala,  will 
not  be  diBtnibed  npon  appeal. 

2.  In  an  action  to  set  aside  a  conveyance 
made  by  an  insolvent  Iiusband  to  tiis  wife,  the 
latter  claiming  that  she  tiad  no  knowledge  of 
the  insolveucr,  and  that  the  proper^  was  con- 
veyed to  her  in  payment  of  an  existing  debt,  she 
may  properiy  he  questioned  relative  to  her  kuowj- 
edge  of,  and  the  consideration  given  for,  pre- 
vioua  trantfen  by  the  hnsband  to  her  daring  the 
eadatence  of  nmA  debt 

3.  Where  the  court  found  that  the  grantee 
in  a  frauduient  conveyance  had  no  Icnowledge  of 
the  fraud,  the  defendant  was  not  prejudiced  by 
the  admission  of  evidence  trading  to  eetabHsn 
flDch  knowiedge. 

4.  Certain  evidence  was  heid,  upon  defend- 
ant's objection,  to  be  inadmiBsible,  but  was  ad- 
mitted by  Bgreemmt  of  counaei.  subject  to  the 
objectioa.  In  view  of  a  contiogencr  which  might 
render  it  admissible.  Hdd,  that  its  admission 
was  not  prejudidal  to  defendant,  no  such  con- 
tingencj  arising. 

6.  Ao  insolvent  husband,  with  intent  to  de- 
fraud his  creditors,  conveyed  his  iand  to  third 
persona,  without  consideration,  and  then  pro- 
cured from  them  a  voluntary  conveyance  of  the 
«ame  land  to  his  wife,  who,  in  ignorance  of  the 
fraud,  accepted  the  deed  in  payment  of  a  vaiid 
debt  due  her  from  the  husband.  HeW  that,  since 
the  husband  acted  as  the  wife's  agent  in  procur- 
iag  the  transfer  to  her,  though  without  her 
knowledge,  ana  was  a  party  to  the  fraud. 

Appeal  from  snperfor  court,  Windham 
county;  Hamersley,  Judge. 

Action  by  Jonathan  TnimbnII,  trustee, 
against  Gilbert  L.  Hewitt  and  wife  to  set 
aside  certain  alleged  fraudulent  conreyanees 
of  real  estate.  From  a  Judgment  for  plain- 
tiff, defendants  appeaL  Affirmed. 

Charles  E.  P«klna  and  Solomon  Lucas, 
for  appellants.  Jeremiah  Halsey  and  Don- 
ald O.  Perkins,  for  appellee. 


TORRANCE,  J.  This  Is  a  compb 
a  trustee  In  lustAvMicy,  allying,  1 
stance,  that  the  three  conv^ances 
estate  described  thoreln,  made  by 
fendant  Gilbert  L.  Hewitt  to  the  ot 
feoC^t,  bis  wlf^  are  fraudulent  ai 
OS  against  the  (xedltora  wh(»n  the  i 
represents,  and  praying  that  the  san 
for  that  reason,  be  set  asldeu  In  tta 
below  Judgment  was  rendered  In  fi 
the  plalntur.  and  from  that  Jodgm 
defendants  take  this  appeal. 

The  principal  auestitm  presmted 
appeal  Is,  in  ^e<!t,  whether  or  m 
Hewitt  can  ludd  the  lands  so  oonri 
her  as  a  purchaser  in  good  faith  u 
valuable  nmalderatlon.  Beicn  dis 
that  question,  however,  it  may  be 
dispose  of  certain  matters  of  minor 
tance  assigned  f  mr  error  In  the  reason 
peaL  One  of  tbese  is  whether  pan 
15,  and  17  of  the  finding  ough 
treated  as  a  part  of  the  recwd.  Tb 
below  rendered  Judgment  tat  this  oaae 
5th  of  August,  1803,  and  the  notice  of 
was  filed  August  0th.  On  this  last 
day  the  d^mdants  filed  the  fidlow 
quest:  "Bequest  is  hereby  made  tl 
time  for  filing  the  request  tat  a  find! 
der  the  provlslMis  of  Gowal  Stat 
1132,  be  extended  ten  days;  that  L 
the  20th  day  of  August,  1803."  In  pni 
of  the  rule  of  court  regulating  the  i 
Ings  under  section  1132,  tiie  reqne 
granted.  On  the  28th  of  August  the 
auts  filed  a  written  request  for  a  j 
containing  a  draft  ot  a  iwopoeed  : 
Subsequently,  counsel  for  the  def  < 
claimed  tiiat  said  request  and  draft 
posed  findliur  were  also  Intended  ai 
quest  to  the  Judge  to  Incorporate  in  t] 
Ing  such  facts  as  they  claimed  to  be 
by  the  evidence,  under  the  provisi 
chapter  174  of  the  Public  Acts  of  180S 
court  b^ow  did  not  take  this  view 
matter,  but  made  the  finding  under  t 
vlslcms  of  section  1132  of  the  Geoen 
utes  and  the  rules  of  court  regnlatl 
same.  The  record  then  proceeds  as  t 
"But,  In  order  that  the  finding  may  t 
plete,  In  case  the  supreme  court  of 
shall  be  of  the  opinion  that  the  d^c 
have  legally  filed  a  request  for  the  Inc 
tion  of  facts  in  the  finding  under  the 
1893,  I  Include  In  paragraphs  14^  ] 
17  all  of  tlie  facts  set  out  In  the  dr 
finding  filed  by  the  defendants,  wfalct 
proven  l>y  the  evidence  and  not  Inch 
other  paragraphs,  although  these  fac 
not  properly,  and  should  not  be  lnc« 
ed  in  tlie  finding,  unless  the  defe: 
draft  for  a  proposed  finding  Is  held  t 
legal  request  for  their  incorporaticm 
finding  under  the  act  of  1893.' "  W* 
the  court  below,  In  holding  that  this 
was  not  taken  under  the  provisions 
act  of  1893,  took  the  correct  view 
matter;  and,  consequently,  that  the 
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igrapbs  tbuB  coDtingeDtJy  made  a 
be  QDdiDg  ought  not  to  be  regarded 
d  as  a  part  of  It  We  notice  this 
iwerer,  only  as  touchlDg  a  matter 
ce,  for.  Id  the  view  which  we  take 
•rinclpal  qneetloD  Id  tlie  case,  the 
forth  in  the  paragraphs  In  qnes- 
>me  of  no  importance. 
:he  trial  of  tbe  case  the  plaiotur 
Q  evidence  two  depositions  which 
L  duly  taken  at  Denver,  Colo.,  apon 
otice  given  to  the  defendants.  To 
iBsion  of  these  depositions  the  de- 
objected,  on  the  gronnd  that  they 
the  depositions  of  the  parties,  but 
>rely  copies  of  former  depoBltlons 
T  the  depoDoata  In  another  case, 
rt  below,  however,  found  the  fact 
Ich  this  objectlcm  was  based  to  be 
nd  that  "the  depositions  In  question 
depositions  of  the  parties  dnly  glv- 
e  time  and  place  certified  by  the 
te."  That  finding  is  conclusive  up- 
ippeal. 

be  trial  below  "Mrs.  Hewitt  testified 
Evn  behalf  that,  at  the  time  of  the 
ces  to  her,  she  had  no  knowledge 

hTUband  was  In  embarrassed  dr- 
ies, and  knew  nothing  about  bis  bnsl- 
any  Intention  to  deiraud  creditors, 
cross-examined  as  to  her  Icnowledge 
insfer  to  her  of  the  Advertiser  Boiid- 
lorwlch,  wblcb  had  been  placed  in 
!  In  1888  by  her  hnsband,  and  which 
aed  she  liad  bought  Having  said 
Dot  negotiate  for  the  purchase,  she 
d  if  she  received  the  deeds  from  the 
This  question  was  objected  to  as 
t,  and  was  admitted  by  the  court 
ndants  also  asked  to  have  all  cross- 
ion  as  to  the  Advertiser  Building 
>ut  It  was  claimed  by  the  plaintiff 
[ng  knowledge  of  facts  tending  to 
B  condition  of  Hewitt  The  court 
to  strike  out  the  testimony.  Mrs. 
TOS  also  cross-examined  as  to  the 
to  her  by  her  husband  of  some  land 
ch,  on  Warren  street,  in  1888,  which 
bad  also  been  the  subject  of  a  suit, 
purpose  of  showing  her  knowledge 
usband's  coDdltioD,  and  for  the  tnr- 
pose  of  showing  that  at  the  time 
not  consider  her  husband  Indebted 
rbe  question.  'Did  yon  pay  anything 
ransfer  of  ttiat  lot?*  was  objected  to 
>fendautB  as  res  adjodlcata,  and  was 

by  the  court"  We  cannot  see  that 
;  bdow  erred  In  any  of  these  rulings, 
the  questions  in  issue  was  whether 
Witt  in  1889  bad  any  knowledge  of 
and's  business,  and  of  bis  then  em- 
1  financial  condition,  and  of  his  In- 
0  defraud  his  creditors.    She  testi- 

sbe  had  no  such  knowledge.  Upon 
*  her  knowledge  of  his  business  and 
lanclal  condition  In  1888  was  a  rele- 
t;  and  It  was  for  tbe  sole  purpose 
lug  her  knowledge  of  bis  business 


and  financial  condition  In  1888  tlmt  she  was 
cross-examined  concerning  the  transfer  to  her 
of  the  Advertiser  Building.  Upon  this  ques- 
tion of  her  knowledge  of  her  husbaiid'n;  af- 
fairs In  1888,  we  think  the  croGs-cxaiulnation 
objected  to  was  permissible.  Hoxle  v.  In- 
surance Co.,  32  Conn.  37.  The  evidence  as 
to  whether  or  not  she  paid  anythinji:  for  tbe 
transfer  to  her  of  the  Warren  street  property 
was  also  admissible  for  the  piii-ijose  for 
which  it  was  offered.  Mrs.  Hewitt  claimed 
that  from  about  tbe  year  1876  down  to  1889 
her  husband  had  been  continuously  Indebted 
to  her  in  a  large  amount  If  she  had  paid 
talm  In  1888  for  the  Warren  street  property, 
find  while  he  was  still  largely  indebted  to 
her,  this  wonld  tend  to  discredit  her  claim. 
The  question  objected  to  was  clearly  proper 
upon  cross-examination.  Moreover,  even  if 
the  oonrt  below  had  erred  In  all  of  the  rul- 
ings now  in  question,  we  cannot  see  how  this 
banned  the  defendants,  or  either  of  them, 
for  the  evidrace  objected  to  was  offered  for 
the  ultimate  purpose  of  showing  actual 
knowledge  on  the  part  of  Mrs.  Hewitt  of  her 
husband's  Insolvency,  and  of  his  intent  to 
defraud  his  creditors;  but  tbe  court  has 
found  that  "she  had  no  actual  knowledge  of 
tbe  Insolvency,  no  oonsdons  Intent  to  perpe- 
trate a  fraud,  and  no  actual  knowledge  of  tbe 
Intended  fraud"  of  her  hnsband. 

Upon  the  trial  lielow  the  plaintiff  offered 
evidence  of  the  sale  of  building  lots  from  tbe 
lands  descrll>ed  In  the  complaint,  after  the 
conveyance  of  said  land  to  Mrs.  Hewitt  In 
1888,  and  of  the  prices  obtained  for  said 
lots,  for  tbe  purpose  of  showing  that  elie  had 
In  fact  received  from  such  sales  more  th.in 
the  amount  she  might  have  given  for  tbe 
land.  The  plaintiff  claimed  this  evidence 
conllngently,  In  case  "It  might  .ippear  as  a 
part  of  the  defense  that  Mrs.  Hewitt  acted 
In  good  faith,  and  that  tbere  was  some,  al- 
though a  greatly  Inadequate,  consideration"; 
and  claimed  that  In  that  event  he  would  be 
entitled  to  relief  In  this  proceeding  In  re- 
spect to  the  excess  of  the  value  of  the  land 
over  tbe  consideration  paid,  and  that  the 
evidence  In  question  would  be  admissllile. 
To  tbe  admission  of  the  testimony  for  this 
purpose  the  defendants  objected.  The  court 
said  that  "the  evidence  might  be  admissible 
If  a  condition  arises  wblcb  the  plaintiff  says 
may  arise  In  the  case,  and  we  have  got  to 
come  to  a  matter  of  accounting;  but  exclud- 
ed the  evidence  for  the  present."  Counsel 
thereupon  agreed.  In  order  to  avoid  detaining 
the  witnesses,  that  tnelr  testimony  mislit  be 
taken  out  of  order,  subject  to  tbe  defendants' 
objection,  and  this  was  done.  Subsequently, 
the  defendants  offered  evidence  tending  to 
show  consideration  for  the  conveyances  to 
Mrs.  Hewitt,  and  were  at  Issue  with  the 
plaintiff  as  to  the  adequacy  of  that  consid- 
eration; and  Mr.  Hewitt  testified  to  the  same 
sales  of  lots  In  full,  and  to  his  expenses  In- 
curred in  so  doing,  and  to  the  disposition 
which  was  made  of  tbe  money  received  lur 
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tiuch  lots.  In  the  twelfth  reason  of  appeal 
the  action  of  the  court  In  thus  admitting  the 
Aforesaid  testimony  contingently  Is  assigned 
for  error.  There  are  two  good  and  sxifflcient 
answers  to  this  dalm.  In  the  flnt  place, 
error  cannot  prt^^erly  be  predicated  of  the 
action  of  the  court  In  receiving  the  testimony 
contingently,  under  the  drcmnstances  dla- 
doaed  by  the  record.  The  court  had  already 
ruled  that  the  testimony  was,  when  ofCwed, 
inadmlsslUe.  It  Intimated,  bowevo',  that  In 
a  certain  contingency  It  might  be  admls^ble; 
thereupon  the  partlea,  to  aoeonunodate  the 
witneases,  agree  that  it  may  come  In,  sub- 
ject to  the  defendants'  objection,  to  be  used 
if  the  contingency  should  arise.  Olcarly.  un- 
der these  elrcomatanee^  It  was  not  improp- 
erly received;  and  It  la  of  thla  alme  that  the 
defendants  complain.  In  the  aecond  place,  If 
the  evidence  in  question  bad  been  improp- 
erly received,  it  nowhere  wpears  that  the 
court  ever  came  "to  a  matter  of  accounting," 
or  c(»aidered  tlila  evldwce  ft»  aucb  jtmpose; 
and  it  doea  appear  that  Mr.  Hewitt  testliled 
folly  aa  to  these  same  sales  of  lots,  and  the 
IMtces  obtidned  tli««fbr,  bis  expenses  in  mak- 
ing the  sales,  and  the  dlspoaltlop  of  the  pro- 
ceeds. Under  Uiese  drcimiBtances,  it  la  clear 
that  the  admission  of  the  teaUmony  objected 
to  did  the  defendants  no  harm. 

We  bare  thus  dlspoaed  of  all  the  matten 
of  ninae  inqwrtance  assigned  ffo*  error  In  fbe 
reasons  of  appeal,  concerning  which  any 
oiiestlou  was  made  and  decided  adversely  to 
the  defendants  In  ttaa  coml  below,  and  we 
oome  now  to  tlie  main  question  In  the  case, 
which  is,  aa  befiin  stated,  wbethor  ot  not 
Mrs.  Hewitt  can  ludd  ttaeee  lands  conveyed 
to  her  by  her  husband  aa  a  purchaser  in  good 
faith  and  for  a  valuable  consideratlMi.  The 
substance  of  the  facta  fonnd  upon  this  point 
may  be  stated  aa  fMlovra:  The  defendant 
Gilbert  L.  Hewitt  and  one  Obarlee  J.  Setcbd 
were  partners  lu  bualuesa,  under  tlie  name  of 
Hewitt  *  8etebri»  from  February.  18S3,  to 
August  29, 1890.  On  said  day  they,  as  copart- 
ners and  aa  indlvldnals.  made  an  uBignmnf 
m  Instdvencyof  all  their  iwoperty  to  theplain- 
tUC,  as  trustee,  and  on  Septembw  2,  18B0^  be 
was  duly  appointed  and  quaUfled  as  aneh 
trustee.  Prior  to  Septembw  9,  1889,  Gilbert 
L.  Hewitt  owned  the  undivided  half  of  the 
three  pleoea  ot  land  described  In  the  com- 
plaint, his  slater  being  the  owner  of  the 
other,  subject  to  the  nnasatgned  6aw&e  iOf 
terest  of  th^  mother,  who  was  nearly  80 
years  old.  Ctai  the  9tb  of  September,  188D, 
Hewitt  conveyed  lila  Interest  In  one  of  aald 
three  pieces  to  (me  Ford,  and  on  the  same  day 
Fwd  delivered  to  £fowitt  a  quitclaim  deed  of 
the  same  interest  made  to  Mra.  Btewitt,  the 
Wife  of  GUbert  L.  Hewitt  Both  deeds  were 
left  for  reoKd  by  Hewitt  at  the  same  time 
on  September  10, 1880.  On  Novembw  4, 188^ 
Gtowltt  conveyed  bis  intwest  In  another  of 
aald  pieces  of  land  to  one  Hooper,  who  rat 
Uie  same  day  executed  and  dellvned  to  Hew- 
itt a  quitclaim  deed  of  the  same  interest 


made  to  Mra.  Hewitt;  and  both  of  sal^ 
were  left  for  record  by  Hewitt  at  tb 
time  on  November  6,  1880.  On  the  ] 
Novonber,  1880,  Hewitt  conveyed  tail 
est  in  the  third  of  said  pieces  of  land  t 
who  on  the  aame  day  executed  and  de 
to  Hewitt  a  qnltelalm  deed  of  the  as 
terest  made  to  Mrs.  Hewitt;  and  t 
said  deeds  were  left  for  record  by  He 
the  same  time  on  November  13,  181 
these  trausfws  no  consideration  paase 
from  either  of  the  parties,  and  Mrs. 
had  no  knowledge  of  them  ontU  af^ 
deeds  had  been  left  for  recMd.  Snbi 
to  November  IS,  1880,  Mr.  Hewitt  I 
all  the  deeds  to  his  wife,  t^lng  be 
were  In  satisfactioQ  of  his  indebted] 
her,  and  she  rec^ved  them  in  satlsfac 
sncta  Indebtedness.  She  tbm  bellev 
husband  waa  Indebted  to  her  in  tbe  \ 
abont  12,000.  with  Interest  afaiee  187( 
at  this  tLms,  at  h«r  husband's  reqnes 
up  to  iiim  the  note  which  lie  had  givm 
in  1876,  which  read  aa  followa: 
Oonn.,  Aug.  14th,  1876.  For  value  n 
I  promise  to  pay  Brnmn  h.  Hewitt  on 
sand  five  hundred  and  twenty-six  and 
dollars  ^1,526.40>.  Gilbert  U  Hewitt 
"had  made  no  demand  for  paymoit,  a 
no  knowtedge  of  her  htisband's  Intes 
pay  the  same  by  cwveying  the  land,  a 
no  knowledge  of  the  amount  of  Inten 
aince  1876,  and  had  no  knowledge  of  tl 
oat  amount  at  the  Indebtedness,  i 
knowledge  of  the  amount  w  natnre 
land  moitloned  In  the  deeds.  She  m 
Inquiry  whatever  as  to  the  amount  d 
the  situation  or  value  at  the  land,  tbe 
for  the  payment  In  land,  or  aa  to  any 
connected  with  the  transaction.  Her 
knowledge  and  active  participation 
tmnsacti<n  consisted  In  accqitlng  the 
in  satisfaction  of  whatever  indebi 
there  might  be."  At  the  time  of  the 
veyances  to  his  wif^  the  fUr  nuufcei 
ai  Hewitt's  interest  In  the  land  ao  co 
vras  ¥4,600.  Hewttt  was  then  Inscdva 
so  continued  till  the  assignment  In  IS 
knew  that  said  land  waa  needed  to  i 
credttors.  The  debts  allowed  i«alnst 
tato  of  Hewitt  A  Setchel  amounted  t 
than  $18,000^  and  the  assets  of  said 
Includtog  an  tiie  property  of  Hewl 
Setehel.  and  the  three  pieces  of  lax 
veyed  to  Mrs.  Hewitt,  are  insaffldent 
said  debts.  These  debts  existed  at 
of  the  conveyances  to  Bbs.  Hewitt 
made  the  conveyances  to  his  w1f6  i 
pttn>OBe  of  placing  this  land,  \rtiicb  w 
Btautially  all  the  propertr  he  thai  owi 
yond  the  reach  of  his  eredltora,  and  a 
ly  of  the  First  National  Bank,  and  wll 
al  Intent  to  defraud  his  creditors, 
secure  for  himself  the  bMiefldal  Intf 
the  property.  In  the  execution  of  tiili 
Mrs.  Hewitt  wu  his  ignorant  and  pasi 
stnnnent  She  had  no  aetnal  taunrh 
the  Inaolvency,  no  consdons  Intent  to 
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kud,  and  no  actual  knowledge  of  the 
fraud."  It  thus  appears,  to  state  tbe 
brief,  that  Hewitt,  at  a  time  when 
□owiDf^ly  a  hopeless  Insolvent,  coa- 
ilB  wife  substantially  all  the  proper- 
a  had,  worth  $4,i>00,  for  the  express 
f  placing  It  beyond  the  reach  of  his 
itors  for  his  own  benefit,  and  with 
tent  to  defraud  those  creditors.  It 
'  found  that  the  wife  had  no  actual 
e  of  the  iDBolvency,  none  of  the  in- 
aud,  and  that  she  recelvefl  the  cou- 
In  satisfaction  of  what  she  believed 
>bt  due  to  her  from  her  husband. 
Fendants  claim  that  Mrs.  Hewitt  In 
er,  upon  tbe  facts  found,  must  be 
as  a  purchaser  in  good  faith  and 
lable  consideration,  because  she  had 
I  knowledge  of  the  Insolvency  or 
her  husband,  and  because,  as  they 
le  gave  up  a  valid  Indebtedness 
Im  as  tbe  consideration  for  the  con- 
This  claim  impliedly  concedes 
>8s  Mrs.  Hewitt  is  both  an  Innocent 
■  and  also  a  purchaser  for  value, 
>t  prevail  In  this  suit;  and  the  law 
so.  It  Is  not  enough  that  she  pur- 
le  land  innocently,  nnless  she  also 
aluable  consideration  for  It;  and  It 
ough  that  she  gave  snch  cousidera- 
It,  unless  she  also  purchased  tono* 
Yhere  In  cases  like  tbls  the  convey- 
voluDtary  one.  It  will  be  set  aside 
ae  grantee  be  innocent  of  the  fraud. 
t  V.  Kiely,  41  Conn.  611;  UcKenna 
ey,  16  B.  I.  364,  17  AtL  354;  and 
)  grantee  participates  In  the  fraud  of 
tor  the  conveyance  will  be  void  as 
iredltors,  even  though  the  grantee 
value.  Wadsworth  v.  Marsh,  0 
y,  Hawes  V.  Mooney,  39  Oonn.  S7; 
T.  Greenwood,  23  Ark.  258;  Ben- 
Spatz,  128  Pa.  St.  524,  18  AtL  405. 
ndants  struiiiously  insist  that  apon 
with  r^erence  to  the  consideration 
ssed  between  Mrs.  Hewitt  and  her 
for  this  land,  as  found  upon  the  en- 
-d  as  it  stands,  she  must  be  regard- 
ring  given  a  valuable  and  nearly  ad- 
tnsideratlon  for  the  conveyances.  In 
we  take  of  tbe  cose.  It  Is  unneoea- 
18S  on  the  validity  of  this  claim,  and 
Dsely  refrain  from  doing  so.  For 
ose  of  the  argnment,  however,  and 
pnrpose  only,  we  concede  It  to  be 
e  further  concede  that,  as  a  general 
ere  a  debtor's  sale  or  transfer  of 
is  fraudulent  as  to  creditors,  the  pur- 
>r  value  cannot  be  affected  by  the 
fraud  unless  he  knowingly  partict- 
d  assists  in  the  fraud.  Partelo  v. 
»  Oonn.  4S3;  Christian  v.  Green- 
Ark.  258;  Hamilton  v.  Staples,  34 

I 

lug,  then,  that  she  was  a  pnrchaset 
oable  consideration,  was  she  also  an 
purchaser,— a  purchaser  In  good 
Ithln  the  meaning  of  the  rule  in- 


voked In  her  favor?  We  tliink  uot.  The 
court  below  has,  Indeed,  fuuud  that,  in  all 
this  scheme  on  the  part  of  Mr.  Hewitt  to 
defraud  his  creditors,  his  wife  was  bis  ig- 
norant and  passive  [ustnimcut,  possessed 
of  no  actual  knowledge  of  Iiis  iusulvency  or 
of  his  Intended  fraud,  and  liaring  no  luteu- 
tlon  herself  to  perpetrate  a  fraud.  The  tind- 
ing  Is  sufficient  to  show  thut  she  Is  guiit- 
less  of  the  fraud  of  her  husband  In  a  moral 
sense;  but,  If  he  acted  as  bL'r  apent  to  a 
certain  extent  In  this  matter,  then  in  a  legal 
sense,  and  for  civil  purposes,  tlie  case  Is 
quite  different  In  that  esse,  and  In  so  far 
as  he  was  her  agent,  or  acted  as  liur  ugt-  .t. 
his  objects  and  purposes  became  hers,  lils 
knowledge  hei^,  and  to  a  limited  exteut  h's 
frauds  became  her  frauds.  Thus  in  Warner 
V.  Warren,  46  N.  T.  228,  the  knowledge  and 
fraudulent  purpose  of  the  husband  as  agent 
of  the  morally  Innocent  wife  were  held  to 
be  l^ally  her  knowledge  and  her  fraudulent 
purpose.  In  Smith  v.  Board,  38  Conn.  2QS. 
It  is  said  that:  "Principals  are  always  pre- 
sumed to  have  knowledge  of  all  the  acts 
done  or  declarations  made  by  or  to  tlielr 
agenta,  when  acting  In  relation  to  the  suh- 
Ject-maitter  of  the  agency,  and  wiiliiu  tin- 
scope  of  an  actual  or  apparent  auihurlty  con- 
ferred upon  them."  In  First  Kat.  Bank  of 
New  Milford  V.  Town  of  New  Milford.  30 
Coon.  101,  the  knowledge  of  tbe  fraud  pos- 
sessed by  the  agent  of  the  bank  was  held 
to  be  the  knowledge  of  the  bank;  in  Willard 
T.  Buckingham,  36  Conn.  895,  the  knowl- 
edge of  the  general  agent  of  those  having 
charge  of  the  railroad  was  held  to  be  their 
knowledge;  in  O'Oonnell  v.  Kllpatrlck,  t>4 
Md.  122,  21  AU.  88,  It  was  held  that  the 
agent's  knowledge  of  tbe  seller's  intent  to 
defrand  creditors  was  the  knowledge  of  his 
principal,  who  purchased  w !  tbout  actual 
knowledge  of  such  Intent;  and  in  Clark  v. 
Fuller,  89  Conn.  288,  tbe  knowledge  of  the 
fraud  possessed  by  the  hnsband  as  agent 
of  the  Innocent  wife  was  held  to  be  her 
knowledge  of  tbe  grantOT's  intent  to  defraud 
his  creditors.  Nor  does  it  make  any  differ- 
ence in  the  application  of  tliis  prluoiplc  that 
the  agent  and  tbe  grantor  are  ooe  and  the 
same  person.  Thns  in  Marjorlbauks  v. 
Hovenden,  6  Ired.  Eq.  23S,  an  attorney  at 
law,  tbe  owner  of  a  certain  interest  in  land, 
mortgaged  It  to  secure  a  debt  The  mort- 
gage was  not  duly  registered,  and  tbe  attor- 
ney,Bome  18  montheaftertlie  execution  of  the 
first  mortgage,  mortgaged  the  same  properly 
to  another  person,  who  had  no  knowledge  of 
the  existence  of  the  first  mortgage.  The 
second  mortgage  was  duly  registered,  but 
the  second  mortgagee  had  employed  the 
mortgagor  as  bis  attorney  In  the  transac- 
tion; and  it  was  held  that  the  knowledge  of 
tbe  attorney  of  the  existence  of  the  first 
mortgage  was  legally  the  knowledge  of  bis 
principal,  the  second  mortgagee.  The  court 
says  In  that  case:  "The  question  arose  in 
Sheldon  v.  Cox,  Amb.  624,  whether  tberp 
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was  any  distinction  where  the  agent  was 
also  the  owner  of  the  property,  and  it  was 
held  there  was  no  distinction  In  such  a  case. 
The  question  In  every  case  Is  not  whether 
the  agent  had  any  Interest,  but  whether  he 
had  any  notice  of  the  Incumbrance;  and  it 
is  quite  clear  that.  If  a  man  employs  a  so- 
licitor who  is  also  the  owner  of  the  property, 
he  Is  nsmuch  bound  bythe  knowledgeof  that 
solicitor  as  If  he  had  employed  one  who  had 
no  interest  whatever  In  It."  Atkins  v.  Del- 
mege,  12  Ired.  Eq.  1.  is  to  the  same  effect 
In  aU  that  Mr.  Hewitt  did  in  this  matter, 
after  be  delivered  the  deeds  of  his  Interest 
in  these  lands  to  Ford  and  Hooper,  he  was 
acting,  not  as  grantor,  bat  as  agent  for  his 
wife;  as  such  he  requested  Ford  and  Hoop- 
er to  convey  the  Interest  tbey  had  thns  ac- 
quired  In  the  lands  to  her;  as  such  be  re- 
ceived the  deeds  from  them;  and  as  sncb  he 
pnt  them  upon  record.  It  Is  tme  that  the 
aforesaid  acta  were,  when  done,  done  with- 
out her  knowledge  or  consent;  but  she  sub- 
sequently fully  ratified  them  by  accepting 
and  retaining  the  benefit  of  ttaem.  "An  act 
done  for  another  by  a  person  not  assuming 
to  act  for  himself,  bat  tor  snch  othw  per- 
son, thoufh  without  any  precedent  authority 
whatever,  becomes  the  act  of  the  principal. 
If  subsequently  ratified  by  him.  *  *  *  In 
that  case  the  principal  Is  bound  by  tbe  act, 
whether  It  be  for  his  detriment  or  advan- 
tage, and  whether  It  be  in  tort  or  contract" 
Wilson  T.  Tumman,  6  Man.  &  Q.  236.  In 
such  caaea  an  express  ratification  Is  not 
neceasaiy.  A>  a  general  rule,  "If  tbe  prin- 
cipal receives  and  retains  the  proceeds  of  tbe 
agent's  frand,— the  property,  mon^,  and  the 
like  obtained  through  an  executed  transac- 
tion,—<»  claims  tbe  benefit  of,  or  attempts 
to  entorce,  an  executory  obligation  thus  pro- 
cured, he  renders  himself  liable  for  the 
frandnlent  acta  of  his  agent"  2  Pom.  Eq. 
Jtur.  (let  Ed.)  {  909;  First  Nat  Bank  of  New 
Hllford  V.  Town  of  New  Mllford,  supra.  The 
agent  of  Mrs.  Hewitt  then,  at  tbe  time  these 
conveyances  were  made  to  her.  and  while 
acting  for  her,  had  full  and  complete  knowl- 
edge of  the  Insolvency  of  Mr,  Hewitt  and  of 
his  Intent  to  defraud  his  creditors,  and  her 
agent  actually  aided  and  assisted  Mr.  Hewitt 
In  the  accompllabment  of  his  fraudulent  de- 
signs. It  Is  only  t>y  assuming  that  Mrs.  Hew- 
itt was  a  mere  automaton  In  respect  to 
such  designs  that  she  can  be  excused  moral- 
ly  from  the  guilt  of  participation  therein. 
Legally,  she  cannot  be  excused.  There  Is 
no  wror.   The  otbet  judges  cnenrred. 


STATE  y.  STKVENS. 
(Supreme  Court  of  Errors  of  Connecticut.  Sept. 
1,  IS&i.) 

CamiKAL  Law— Hbarsat  Evidence  —  Harmless 

ErBOB— ElAHINATIOIT  OF  WiTSESIl. 

1.  In  a  trial  for  assault  a  pollcemnn  testi- 
fied that  en  going  to  tbe  room  occupied  by  com- 


plainant another  officer  banded  blm  a  glove. 
ing  "[CompUiiiuint]  says  she  foaod  the  glo 
the  bed,  and  handed  It  to  roe."  Hdd  that 
it  tended  to  show  baring  been  proved  by  < 
testimony,  the  admission  of  tbe  declarati< 
one  officer  to  another  was  barmieas  error. 

'2.  Error  cannot  be  predicated  on  the 
dee  by  the  court  of  its  discretion  in  perm 
or  exdading  qnestiooa  on  crocs-examinntio 
germane  to  matters  toudied  on  in  tbe  dire* 
amination. 

8.  Hie  error  In  permitting  a  question 
asked  in  an  objectionable  form  is  cured  i 
the  answer  thereto  is  proper  and  admistiibli 

4.  The  credit  of  tne  complaiuins  wiliii 
a  prosecutitin  for  an  assault  cannot  oe  atti 
by  showing  that  she  was  "discharged"  fr 
choir. 

Appeal  from  superior  court  New  H 
f'ounty;  Baipb  Whe^er,  Judge 

James  A.  Stevens  was  convicted  o: 
sanlt  with  Intent  to  murder,  and  api 
Affirmed. 

Levi  N.  Blydenburgh  and  Harry  W.  A 
tor  appellant  TUton  B.  Doolittle,  Si 
Att7. 

HAMEBSLBY,  J.  Tb9  defendant 
bound  over  to  tbe  superior  court  by  tht 
court  of  New  Haven,  ap<m  complaint  o 
city  attorney  charging  him  with  tbe  < 
of  assault  with  Intent  to  murder,  and 
to  the  Jury,  and  cteivicted  in  the  ani 
court  <m  that  cwnplalnt  This  appe 
from  the  Judgment  oo  that  verdict 
appeal  asks  a  new  trial  for  alleged  e 
in  the  mllngs  of  the  superior  court  rd 
to  tbe  admladon  of  testimony. 

The  person  assanlted  was  one  Grace 
Ilpa,  who  lived,  with  her  father  and  m 
by  tAopHtm,  in  a  house  having  a  basei 
tbe  entrance  to  which  la  tn  tbe  reai 
ehtraoce  to-  the  fioor  above  being  frou 
street;  and  above  this  fioor  Is  an  att 
which  Grace  sl^t.  The  assault  was 
at  half  after  eight  o'clock  In  the  ere 
Grace  then  being  In  bed.  There  wa 
other  p«aon  In  the  honse.  The  aaai 
entered  at  the  basement  dOOT,  and  wen 
stairs  to  the  attic,  where  Grace  was  In 
Immediately  npon  entering  the  attl< 
beat  her  on  tbe  bead,  gave  ber  two 
violent  blows,  and  with  a  sbarp  inatmi 
wbich  the  state  claimed  to  have  be 
raior,  cut  a  de^  gash  on  her  foce,  an 
other  on  the  right  side  of  her  neck,  b 
escaping  penetration  of  the  Jugnlar 
The  night  was  dark,  and  Grace  conh 
Identify  the  assailant  She  screamed, 
be  ran  out  of  tbe  room,  down  the  stairs 
escaped  by  the  tnsement  door.  Gtao 
to  the  window  as  soon  as  she  could,  o] 
It  and  screamed.  Police  Officer  Kerr 
near  by,  heard  tbe  screams,  and  cam 
wards  tbe  house,  where  he  saw  Grace  i 
window.  He  went  into  the  bouse,  an 
to  tbe  attic,  lit  a  light,  and  saw  Grac 
ting  on  the  bedside  bleeding,  but  sa 
one  else  in  the  rotmi.  He  returned  ti 
street  door,  blew  bis  whistle  for  help 
Immedlatdy  Police  Officer  flodge  < 
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t  np  alone  to  the  attic,  found  Grace 
on  the  bed,  and  she  then  handed 
sieve.  Hodge  handed  this  ftlore  to 
'ho  came  In  Immediately  after,  aay- 
Ue  girl  says  she  found  the  glore  In 
,  and  banded  It  to  me."  The  gloTe 
by  Kerr  to  the  police  office,  and 
d  <Hi  the  trial  and  identified  as  the 
LDded  by  Hodge  to  Kerr, 
naln  error  assigned  relates  to  the 
'  these  facta    Kerr  was  called  as  a 

and  testified  to  the  declaration  of 
•The  girl  says  she  found  the  glove 
»ed,  and  handed  It  to  me."  Thtf  de- 

objected,  and  the  court  overruled 
ctlon.  The  court  erred  in  admitting 
laration.    It  was  hearsay  evidence, 

not  come  within  any  exception  to 
e  excluding  such  evidence.  The 
'  the  state  that  the  declaration  was 
lie  as  a  part  of  the  res  gestae  Is 
ported  by  the  facts.  Hodge's  decla- 
I  plainly  no  part  of  the  res  gestae; 
sn  If  the  declaration  of  Grace  could 
ed  as  a  pai-t  of  the  transaction  to 
ed.  It  should  have  been  proved  by 
ct  testimony  of  Hodge,  and  not  by 
rsay  testimony  of  Kerr.  But  we 
:blnk  this  error  la  sufllclent  ground 
w  trial,  in  view  of  the  circumstances 
case  appearing  In  the  record.  The 
:ts  that  the  declaration  of  Hodge 
o  prove  were  that  Grace  found  the 

the  bed,  and  handed  it  to  Hodge, 
rs  in  the  record  that  these  facts  were 
intly  fully  proved  by  direct  testl- 
tbat  Grace  testified  to  finding  the 
,  the  bed;  that  Hodge  testlfled  that 
rhlle  sitting  on  the  bed,  handed  the 
him.  and  that  he  handed  It  to  Kerr; 
:  there  was  no  claim  by  the  defense 
glove  exhibited  at  the  trial  was  not 

found  by  Grace  on  the  bed.  We 
ee  how  the  erroneous  admission  of 
iration  of  Hodge  could  In  any  way 
Jed  to  the  force  of  the  testimony  of 
Srace,  and  Kerr,  which  was  proper 

of  the  subject-matter  of  the  decla- 
nor  can  we  see  any  way  In  which 
ission  of  the  declaration  In  this  case 
.ve  Injuriously  affected  the  defense. 

is  very  clear  that  a  new  trial  ought 
<e  granted  for  the  Improper  admls- 
testlmony  In  cases  where  it  Is  ap- 
>  the  court  that  no  Injury  to  the  com- 

and  no  iojustlce  could  hare  result- 
the  error. 

her  rulings  complained  of  relate  to 
else  of  discretion  by  the  court  In 
ag  the  examination  of  witnesses  by 

and  to  the  determination  of  the 
ity  of  evidence  admitted  and  ex- 

The  finding  of  facts  details  at  con- 
!  length  the  facts  claimed  to  have 
>Ted  by  the  state  and  by  the  de- 
ad portions  of  the  testimony.  We 
fled  that  under  the  well-settled  and 

rules  of  evidence  there  Is  nothing 
aiA.ncti— 32 


■nbstantlal  in  tlie  errors  alloged,  and  a  brief 
statement  of  the  objections  will  be  sufflolent 
to  show  tliat  the  court  dfil  not  err  in  the  ex- 
ercise of  Its  discretion,  aud  that  the  defend- 
ant did  not  suffer  from  the  admission  of  im- 
material, or  the  exclusion  of  material,  evi- 
dence. 

1.  The  state  called  as  a  wifness  Ilpniy  H. 
Phillips,  who  had  adopted  Grace  a.?  his  cliild. 
and  examined  him  as  to  a  conversnti'm  he 
had  had  with  the  defendant,  in  whi<']i  the 
defendant  asked  his  consent  to  marry  (Jrace. 
The  state  claimed  that  the  JenlouBv  aud 
anger  of  the  defendant  ot  the  rejection  by 
Grace  of  his  addresses  was  the  main  induce- 
ment to  the  assault.  The  witness  was  ex- 
amined on  no  otlier  point.  On  cfos.s-exam- 
Ination  the  defendant  inquired,  "You  were 
arrested  for  this  offense,  were  you  not?" 
The  question  was  objected  to  and  excluded. 
The  court  did  not  exceed  Its  lesitiniate  dis- 
cretion In  excluding  that  questiun  at  that 
time,  upon  such  cross-examination.  Clia|)- 
man  v.  Loomis,  36  Conn.  4.'".9.  SuJ>sf^iticntly. 
the  same  witness,  Phillips.  wa.s  calN-d  as  a 
witness  for  the  defense,  and  asked  on  direct  ^ 
•xamlnation.  "By  the  way,  you  were  arrest- 
ed for  this  offense,  were  you  not?"  Tlie  de- 
fense claimed  that  Immediately  after  the 
assault  Grace  had  declared  tliat  her  father 
cut  her,  but  did  not  offer  to  sliow  then  or  at 
any  time  that  any  prosecution  was  pending 
or  had  ever  been  commenced  against  Phil- 
lips. Upon  objection,  the  question  was  ex- 
cluded. The  court  was  Justified,  under  the 
circumstances  of  the  case,  in  holding  the 
question  to  be  immaterial.  The  defense  fur- 
ther examined  Phillips,  as  its  own  witness, 
for  tbe  avowed  purpose  of  proving  that 
there  had  been  a  recent  quarrel  hetwoen 
Phillips  and  Grace,  and  that  he  liad  liard 
feelings  against  her.  After  PliilllpH  had  de- 
nied any  quiuiel.  the  defense  examined  him 
as  to  whether  he  had  upbraided  lier  fot 
staying  ont  nights,  and,  upon  liis  denial 
of  this,  proceeded  to  examine  liiiu  as  to 
whether  he  had  made  any  complaint  at 
the  police  office  abi>ut  Grace:  and  tlie  court, 
upon  objection,  stopped  the  defense  in  its  , 
inquiry  aa  to  complaints  at  Hie  police  office. 
The  defense  also  asked  the  witness  if  he 
did  not  remember  saying,  upon  the  hear- 
ing at  the  city  court,  ".she  lias  not  minded 
US  very  well  lately."  and  on  oltjection  this 
qnesUon  was  excluded.  The  defense  offered 
no  direct  testimony,  except  that  of  the  wit- 
ness Phillips,  to  show  eltlier  tliat  I'liilliiw 
had  any  motive  to  assault  his  daughter,  or 
that  he  was  at  the  house  at  the  time  the  as- 
sault occurred;  and  Phillips,  as  a  witness 
called  by  the  defense,  in  response  to  tlie  in- 
quiry of  the  defense,  testified  that  fiom  k 
o'clock  nnlil  lie  went  home  and  foiiin]  llie 
oflBcers  at  his  house  he  was  at  Leslie*  l-'roe- 
man's  coal  office,  at  the  corner  of  Goffe 
and  Orchard  streets.  In  the  company  of 
George  Constant  and  Geoi-jre  Besbmn.  We 

think  It  plain  that  under  these  ciicuiusiau-  ^  .     ■!  i  

Digitized  by  LjOOglC 


496 


ATLANnO  BBPOSTBB.  VoL  81. 


ces  the  court  was  Jaatifled  In  finding  that 
the  questions  excluded  were  immaterial  to 
any  fact  legitimately  at  issue;  especially  If 
the  court  belleTed,  as  may  be  Inferred  from 
the  record,  that  the  examination  of  I'bllUps 
was  conducted  for  the  real  purpose  of  ob- 
taining In  this  way  some  statements  tbat 
might  be  used  to  discredit  the  witness  Grace, 
and  whioh  were  entirely  inadmissible  fOr 
such  purpose. 

2.  The  defendant  was  called  as  a  witness 
in  his  own  behalf,  and  asked,  "Do  you  know 
If  Grace  Phillips  was  discharged  from  the 
choir?"  The  court  excluded  the  questton. 
Tlie  fact  tlmt  she  had  left  the  choir  was  In 
evidence,  and  the  question  was  claimed  for 
the  purpose  of  showing  she  was  discharged 
for  some  Improper  condact.  The  credit  of 
the  witness  Grace  conid  not  be  attacked  in 
tliat  way. 

3.  The  state  claimed  that  the  nasanlt  was 
made  with  a  razor;  that  the  accused  at 
the  time  of  the  assault  owned  a  razor;  and 
after  the  assault  falsely  told  an  officer,  and 
also  had  himself  testified,  "that  he  had  broken 
Ills  razor  two  mouths  before  the  assault,  by 
di-opping  It,  nud  had  thrown  It  away,  and 
that  he  had  been  shared  by  one  Anthony 
since."  In  connection  with  evidence  tend- 
ing to  prove  that  the  accused  Iiad  not  bro- 
ken his  razor,  as  he  claimed,  and  had  used  It 
to  shave  himself  down  to  two  or  three  days 
before  the  asi^ault,  the  state  called  as  a  wit- 
ness one  Samuel  Sands,  and  asked  him, 
"What  do  yon  remember  about  Stevens,  if 
anything,  using  that  razor,  or  allowing  him 
to  use  itr'  The  question  was  objected  to 
OS  indefinite  as  to  time,  and  admitted ; 
whereupon  Sands  testified  that  Stevens  used 
Ilia  razor  about  tliree  months  before  the  cut- 
ting, without  his  permlaalon,  and  when  he 
charged  hhn  with  It  he  admitted  using  it 
and  gave  as  an  excuse  that  his  razor  was 
broa.en.  The  accused  then  objected  to  the 
question  and  answer,  on  the  ground  tliat 
^e  evidence  was  immaterial,  and  the  court 
oveiTUled  the  objection.  The  answer  of 
Sands  removed  the  objection  as  to  the  form 
of  the  question.  Tyler  v.  Todd,  30  Conn. 
221.  And  we  cannot  say  that  the  court  was 
not  Justified  in  regarding  the  evidence  of 
Rands  aa  a  circumstance  not  wholly  Imma- 
terial, in  connection  with  the  other  evidence 
offered  tending  to  prove  that  the  accused 
falsely  denied  his  poflseaslon  of  a  razor,  and 
made  nntme  statements  In  assottng  the  loss 
of  his  own  nisor,  and  In  attempting  to  ac- 
count for  Its  alleged  loss.  There  can  be  no 
question  as  to  the  materiality  of  such  evl- 
denco. 

4.  The  state  called  aa  a  witness  one  George 
K.  Burtou,  and  claimed  to  be  surprised  by 
the  testimony  of  the  witnesa,  and  that  the 
witncAts  had  told  a  different  atory,  and  claim- 
ed the  right  to  cross-examlDe  him  as  a 
hostile  witness.  The  court  was  of  the  opin- 
ion that  the  witness  was  hostile,  and  un- 
willing to  give  evidence,  and  permitted  the 


state  to  Inquire  of  the  witness  aa  to  li 
viouB  statements.  The  defense  objn 
the  questions  because  they  were  U 
and  on  no  other  ground.  The  court 
ruled  the  objections.  This  was  a 
within  the  discretion  of  the  court,  an< 
Is  nothing  in  the  record  to  indicate  a. 
discretion  was  not  properly  used,  j 
trial  ia  denied.  The  other  Judges  cow 


SGANLON  et  aL  T.  WAI^HB  et. 
(Oonrt  of  Appeals  of  Maryland.  ICarc 

1895.) 

DSSOBHT    AND    DiSTRIBDTION  —  CUILDBBS 
DDKINQ  ]iliItBIi.OB — PkESDIIPTION  OF  L 
MAOr— EVIDBKOT— COMPETBKCT  OF  WiT; 

1.  The  presumption  that  children 
while  their  mother  was  living  in  lawfo 
lock  with  her  husband  are  legitimate 
elusive,  in  Uie  absence  of  proof  of  impotf 
the  husband,  or  evidence  negativing  the 
blllty  w  probabllitr  of  access. 

2.  On  aa  issue  as  to  the  legitimac; 
woman's  children  bom  while  she  was  li' 
lawful  wedlock  with  her  husl>and,  the 
mony  of  the  allied  father  is  iuadmlsril 

3.  The  marrUge  of  a  woman  witii  > 
leeed  to  be  the  fatiier  of  children  bwn 
wnile  living  in  lawful  wedlock  with  a 
husband  is  not  evidence  of  their  Iliegil 
bnt  is  admissible  after  proof  of  Ulegi 
to  show  paternity, 

4.  A  husband  or  wife  is  Incompet 
testify  that  children  bom  to  the  wife 
wedlock  are  bastards. 

6.  Where  a  wife  in  divorce  proceed! 
leged  that  the  children  whose  castoc 
sought  were  bom  to  her  and  her  husbat 
afterwarda.  In  proceedings  to  change 
names,  swore  to  a  pptition  stating  Uf 
fact,  she  is  estopped  to  deny  such  patemi 

6.  One  who  instigated  divorce  proce 
and  afterwards  married  the  woman,  am 
gated  proceedings  to  change  the  suma 
diildren  bom  during  the  former  mani 
his  own.  is  estopped  to  denr  awora  stat 
in  such  proceedings  as  to  tne  patemity 
children. 

7.  It  is  not  necessary  that  exceptions 
set  out  all  the  reasons  and  grounds  on 
they  are  based. 

Appeal  from  circuit  court  of  Baltlmoi 
Petition  by  Cariotta  Walshe  agalns 
Jos^h  Walshe,  Oath«lne  Soanlon,  ai 
era  for  cmflrmatlMi  of  a  sale  of  Ian 
for  distribution  of  the  proceeds.  F 
pro  ftwma  order  oraTnllng  aceptloui 
auditor's  account,  allowlns  a  cwtain  i 
other  defendants,  defendants  Catta«in< 
km  and  othwa  appeal.  Rerwsed. 

Ati^ed  before  KOBINSON,  C.  J.,an^ 
SKTS,  BRI8COB,  McSHBBBT,  and 
LBR.  JJ. 

Blch.  8.  Colbreth  and  Blch.  Bernard 
for  api>ellant8.  Henry  G.  Kennard,  l 
pellees. 

FOWZiSR,  J.  It  ts  fortunate  tbat 
of  Justice  are  seldom  called  upm  to  ^ 
a  case  In  which  the  tacts  are  so  shod 
erery  sense  of  decency  and  morality  m 
presented  by  the  record  now  before  u 
shall  not  attempt  In  this  <^iaion  to  i 
with  any  particularity  the  testimony 
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jnstlfle*  tbla  remark,  for  the  rlenr 
B  been  forced  upon  as,  after  careful 
itloo,  renders  sucb  an  uninviting 
getber  nnnecessary. 
2ath  March,  ISdl,  Darld  J.  Walshe, 
acre  city,  died,  leaving  a  will  dis- 
tils personal  prc^rty  and  one-third 
>al  estate,  and  intestate  as  to  the 
)f  his  real  estate,  which  latter  con- 
by  far  the  larger  and  more  ralu- 
t  of  the  property,  known  as  the 
I  House,"  on  the  noilhwest  comer  of 
and  St  Paul  streets,  in  said  city, 
ts  filed  in  the  circuit  court  of  Balti- 
f  by  Carlotta  Walshe,  for  the  sale 
eal  estate,  against  a  number  of  per- 
[ulng  to  be  heirs  at  law  of  her  hua- 
Tid  J.  Walshe,  three  of  them  being 
children,  bom  while  she  was  living 
I  wedlock  with  a  former  husband, 
>thers  being  sisters  and  t^e  children 
ased  sister  of  said  Walshe.  Proper 
igs  were  had,  and,  by  agreement  of 
be  whole  property  was  sold  for  the 
0,000,  which  sale  was  duly  confirmed. 
•  forma  order,  the  court  below  ratl- 
;or'8  account  B,  by  which  the  sum  of 
L  was  allowed  to  three  children  of 
tiff,  as  their  share  of  the  proceeds 
From  this  order  the  sisters  and  the 
of  a  deceased  sister  of  Walshe  have 
;  and  the  question  is,  who  are  the 
aw  of  David  J.  Wnlshe? 
are  two  sets  of  claimants:  First, 
1-8  and  several  nephews  and  nieces; 
»ndly,  the  plaintllTs  three  cblldren, 
gest  of  whom  Is  about  24  yeai-s  of 
,  although  bom  while  their  mother 
ied  to  and  living  in  lawful  wedlock 
first  husband,  Florian  V.  Simmonds, 
»m  she  was  divorced,  claim  to  be  the 
of  said  Walshe,  whom  she  after- 
irried,  and  his  heirs  at  law,  because 
nt  to  their  birth  their  mother  and 
ged  tethr^r  married,  and  he  acknowl- 

to  be  his  children, 
fltioo  whose  foundations  are  so  con- 
good  morals,  public  policy,  and  the 
Jons  of  law  can  be  maintained  only 
statute  which  not  only  Introduces 
aw  of  inheritance,"  as  our  statute 
iwer  V.  Blougher,  14  Pet  178,  opln- 
hief  Justice  Taney),  but  which,  to 
s  case  within  its  terms,  must  also 
some  rules  of  evidence  which  we 
icllned  either  to  weaken  or  destroy, 
ute  upon  which  the  appellees,  the 
of  Carlotta  Walshe,  rely  to  main- 
r  contention,  is  section  20,  art  46, 
ode,  which  provides  that,  "if  any 
U  have  a  child  or  children  by  any 
vhom  he  shall  afterwards  marry, 
d  or  children,  if  acknowledged  by 
shall,  in  virtue  of  such  marriage 
owledgment,  be  hereby  legitimated 
ble  In  law  to  Inherit  and  transmit 
re  as  If  bom  tn  wedlock."  This 
tea  twfore  this  court  for  conetmo- 


tlon  in  the  case  of  Hawbecker  t.  Hawbccker, 
43  Md.  016,  where  a  married  man  had  by  his 
wife  four  children  bom  in  lawful  wedlock, 
and  during  the  life  of  his  wife  he  also  had 
six  children  by  another  woman.  His  wife 
died,  and  he  subsequently  married  the  mother 
of  the  last-mentioned  children,  whom  be  ac- 
knowledged as  his,  and  treated  them  .is  ho 
did  the  children  of  his  first  wife.  It  whs 
very  earnestly  contended  In  that  case  that 
the  section  alMve  quoted  should  not  be  con- 
strued BO  as  to  Include  within  its  terms  a 
case  in  which  children  are  conceived  and 
born  when  their  parents  are  under  iinpiHll- 
ment  to  marry.  But  it  was  held  that  al- 
though the  legislature,  no  doubt  in  thus  miti- 
gating the  severe  rule  of  the  common  law,  ■ 
Intended  to  hold  oat  to  the  surviving  parents 
an  Inducement  to  marry,  and  thus  put  a  stop 
to  the  farther  Illicit  intercourse  between 
them,  yet  "the  main  purpose  and  intent  of 
the  enactment  •  •  •  was  to  remove  the 
taint  and  disability  of  bastardy  from  the  un- 
offending children,  whenever  their  parents 
did  marry,  without  regard  to  the  deepness  of 
the  guilt  on  the  part  of  the  parent."  And, 
In  concluding  the  opinion,  the  language  of  *- 
Chief  Justice  Taney  In  the  case  of  Brewer 
V.  Blougher,  supra,  to  the  same  effect,  lu  re- 
lation to  the  same  provision  of  law,  is  quot- 
ed approvingly.  We  said:  "The  legisl.tture 
has  not  seen  fit  to  make  any  exceptions  to 
its  operation.  Its  terms  embrace  every  caso 
where  'any  man  shall  have  a  child  or  chil- 
dren by  any  woman  whom  he  shall  after- 
wards marry.' "  Hawbecker  v.  Hawbecker, 
supra.  It  will  l>e  observed,  however,  that 
In  the  case  we  have  last  cited  there  was  no 
question  whatever  made  as  to  the  iiaternity 
or  Illegitimacy  of  the  children  who  were  ad- 
mitted to  have  been  bom  out  of  wedlock.  Ii 
was  assumed  that  the  reputed  was  the  real 
father,  and  that  the  children  were  Illegiti- 
mate; and  the  only  question  was  whether 
the  law  was  applicable  to  the  admitted  facts. 
But  here  we  have  a  different  condition.  In- 
deed, this  Is  the  very  opposite  to  Ilawbeck- 
er's  Case;  for,  while  the  force  of  the  broad 
terms  of  the  law  is  here  admitted.  It  is  con- 
tended that  the  foundatlMi  facts— the  facts  '- 
ot  ill^tlmacy  and  of  the  alleged  paternity—  , 
are  not  established  at  all,  because— First  the 
witnesses  are  incompetent;  and,  secondly, 
even  If  competent  their  evidence  Is  not  of 
that  strong,  distinct,  satisfactory,  and  con- 
clusive character  which  la  required  to  over- 
come the  presumption  expressed  in  the  com- 
mon<law  mle  "Haeres  legltlmas  e»t  quem 
nuptiae  demonstrant''  or  another  ex])resslon 
of  the  same  rule,  "Pat^  est  quem  nuptiae 
demonstrant"  The  old  rale  In  England  was. 
and  also  In  this  country  (X  Greenl.  Ev.  §  28), 
that  this  presumption  of  legitimacy  w  as  con- 
clusive. But  It  Is  said  the  courts  did  not 
long  permit  so  violent  on  estoppel.  1  Bish. 
Mar.  ft  Dlv.  1  1170.  This  legal  presumption 
has  been  characterized  as  the  foundation  of 
every  man's  birth  and  status,  and  of  the 
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^  whole  tebrlc  of  btUnan  society,  and  nowhere 

has  Its  full  fOTce  and  extent  been  so  taily  ac- 
knowledged and  so  wdl  expressed  as  In  the 
case  of  HargraTe  t.  Hargrave.  9  Bear.  563, 

,  by  liorA  Langdale.  the  then  master  of  rolls, 

decided  in  1816.  He  says:  "A  child  bom  of 
a  married  woman  is,  In  the  first  Instance, 
presumed  to  be  legitimate.  The  presump- 
tion thus  established  by  law  Is  not  to  be  re- 

i  butted  by  circumstances  which  only  create 

doubt  and  suspicion;  but  it  may  be  wholly 
removed  by  iiroper  and  sufficient  evidence 
showing  that  the  huslMUid  was  (1)  Incompetent; 
^  entlr^  absent,  so  as  to  have  no  Inter- 

,  course  or  communication  of  any  kind  with 

the  mother;  &)  entirely  absoit  at  the  period 

J  during  which  the  child  most;  in  the  course 

of  nature^  have  been  b^;otten;  or  (4)  only 

J  present  under  such  circumstances  as  afford 

clear  and  satisfactoty  proof  that  there  was 

\  no  sexual  Intercourse."   "Such  evidence  as 

this,"  says  his  lordriilp,  '*pnt8  an  end  to  the 
question,  and  establishes  the  Illegitimacy  of 
the  child  of  a  married  woman."  And  in  the 
same  case  It  was  held  that  where  opportuni- 
ties occurred  for  sexual  intercourse  betwera 

1-  the  luiaband  and  wife,  and  xb&n  was  no 

proof  of  his  impotency,  no  evidence  can  be 
admitted  to  show  that  any  man  other  than 

,  the  husband  may  have  been  or  probably  was 

th4  t&tbw  of  the  wife's  child.  It  was  said 
in  Oranfnrd  v.  Bladcbum,  17  Md.  S6,  that 
the  dedaratltms  of  the  parents  were  not  ad- 
missible to  d^eat  the  consequences  of  mar- 
riage, vadb  aa  that  the  children  are  bastards; 
and  Loi-d  Mansfield  said  In  Qoodrlght  v. 
Moss,  Cowp.  G&i:   "It  is  a  rule  founded  In 

*  decency,  morality,  and  policy  that  the  father 
and  mother  shall  not  be  permitted  to  say 

*  after  marrla«re  that  their  oECspring  is  spu- 
i  rions."   And,  in  our  opinion,  the  testimony 

of  the  adulterer,  when  ottend  for  the  same 
purpme,  should  likewise  be  ezclnded;  espe- 
cially so  lu  all  cases  in  wbich  U  appears  that 
the  proof  does  not  exclude  the  possibility  or 
probability  of  access  of  the  husband  to  the 
wife  In  such  cases,  as  Lord  Langdale  said 
In  Ilaigrave  v.  Hargrave,  snpra,  there  being 
no  proof  of  Impotency,  no  evidence  will  be 

*  arlmltted  to  show  Ulegltlmacy.   To  this  ex- 
t«tt,  at  least,  we  think  the  presumption  of 

i  the  l^ittmacy  of  the  child  of  a  married  wo- 

man should  be  conclusive. 
The  mere  fact  of  marriage  and  acknowl- 
'  edgmoit  should  not,  under  the  fiicts  of  this 

I  case,  be  recelTed  as  proper  evidence  of  11- 

l^Itimacy.  The  fact  ot  lUegltlniacy  should 
first  be  proved,  and  ttam  the  marriage  and 
acknowledgment  may  be  offered  to  prove  pa*^ 
temity.  And  so  .it  waa  held  in  Oront  t. 
MltcheU,  8S  Me.  27,  21  Atl.  17a  And  In 
Hemmenway  v.  Towner,  1  Allen,  208,  tiw 
declarations  of  the  adulterer  offered  to  show 
fil^ltimacy  of  the  child  ot  a  married  woman 
were  excluded,  the  husband  and  wife  having 
Itved  together  aa  such  untU  six  months  next 
beforo  the  birth  vt  the  child.  It  Is  true 
these  two  cases,  last  cited,  wero  decided  np< 


on  statutes  not  altogetbo'  like  onra;  1 
questions  decided  were  qnestioDS  < 
dence,  and  we  think  what  was  said  ti 
cases  on  this  subject  Is  particnlarly  s 
tde  to  this  case.  Now,  the  <mly  tes 
before  us  which  can  pn^)erly  be  i 
to»  to  prove  lll^tlmacy.  is  that  of  ttu 
tiff  Cariotta.  Walshe,  which,-  aa  w< 
seen.  Is  Inadmisslbie  fW  that  purpoi 
the  most,  her  testimony  may  be  off* 
show  she  was  untme  to  hor  hnsbi 
Blsh.  Mar.  dc  Dir.  And  so,  also,  as 
declarations  and  letters  of  David  ' 
which  appear  to  hare  been  offered  to 
acknowledgment  of  the  children,  j 
will  be  admlsslUe  to  show  the  host 
not  the  father,  If  he  had  or  could  ha 
access,  as  indicated  In  Hargrave  v 
grave,  supra;  and  that  he  could  ha 
access,  we  think,  Is  clearly  shown 
case,  for  the  separation  did  not  occt 
several  yean  after  the  Urth  of  the  y< 
chUd.  But  the  testimony  of  Oarlotta^ 
as  well  as  that  of  the  adulterer.  If  h 
allre,  would  be  InadmlsslUe  to  alio 
tardy,  and  equally  so  his  declaratlo 
cause  they  are  both  estopped  to  swe 
state  ot  fiicts  In  -conflict  and  bum 
with  tbe  proceedings  for  diTorce,  s 
change  of  name  of  hw  three  young) 
dren.  She  will  not  be  allowed  now  t 
Into  court  and  recUessly  contradle 
she  allied  In  tbe  one  and  swtne  to 
other.  Edes  v.  Garey,  4«  Hd.  41;  : 
McCann,  51  Md.  851;  Railroad  Co.  v 
ard,  18<How.  335.  And  it  appeailnff 
was  the  Instigator  of  both  proceedlni 
In  a  position  to  know  the  truth,  the  e 
lAould  work  equally  against  him.  his 
ttdrais  and  his  letters. 

In  the  supplMneatol  brl^  on  the  ] 
tbe  allied  children  ot  Walshe.  filed 
days  agoft  It  Is  suggested  that  the  obj 
now  relied  m  in  this  court  to  most 
tesUmcmy  are  not  covered  by  the  oc 
filed  by  the  appeUanto  b^ow.  and  D 
Walshe  is  spoken  ctf  as  a  witness 
testtnumy  was  objected  to  b^w  only 
gronnd  of  estoppeL  It  should,  bowe 
observed  that  he  Is  not  a  wttnea 
declaAitl(H»,  verbal  and  written,  w 
fftred,  and  tbe  testlnuaiy  of  aU  the  w) 
who  testified  to  the  former,  as  well 
latter,  which  were  ottenA  in  evldei 
ot  which  was  ottoeoA  to  show  recognl 
the  chlldr«i,  was  excepted  to  <ni  the 
of  estoppeL  And,  while  It  may  be  t 
estoppel  of  the  divorce  and  other  proo 
may  not  go  to  the  extent  urged  by 
ptilantB.  yet,  as  we  have  already  sal' 
David  J.  Walshe,  If  living,  would  I 
Cariotta  Walshe  Is,  thereby  estomP^A 
poslti<»s  InoMuisteot  therewitih.  A 
think  the  exceptlMis  oa.  Uie  ^ound  ol 
I  pel.  filed  below,  fairly  cover  the  adi 
i  grounds  of  estoppd  ui^ed  In  this  con 
while  It  Is  required  ttiat  every  ezccpi 
I  order  to  be  availed  of  In  tills  coor^  o 
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to  writing,  and  flied  In  tbe  court 
t  least  before  the  bearing  there  be- 
i  It  Is  not  necessary  to  set  forth  all 
one  and  grounds  on  which  such  ex- 
are  tnsed. 

re  think  It  unnecessary  to  prolong 
mission.  It  is  conceded  the  excep- 
ed  bdow  taret  Ote  testimony  of 

Walshe  as  to  nonacoess,  and,  hav- 
lined  the  exceptltm  based  on  this  ob- 
her  testimony  as  to  any  collateral 

tbe  purpose  at  iwoTlng  nonaccess 
also  be  Inadmlsslblei  Wrtghtman, 
Leg.  1441.  And  It  mnst  be  remem- 
at  we  have  been  considering  what  Is 
B  rule  by  which  to  meaanre  tbe 
and  character  of  eridence  required 

>  the  child  of  ft  married  woman  to 
rtard,  wUcb  cbUd  ia  bom  while  the 
Is  llTing  In  biwfDl  wedlock  with  her 
i  And  although,  in  this  parttcnlar 
e  wwnan  faers^  and  her  children, 
Dgcst  of  whom  Is  84  years  old,  are 
o  estaUlsh  the  lUegttlmacy  of  tbe 
,  and  for  that  pmpoae  are  asking  us 
oy  or  weaken  Oils  rule,  which  the 
ice  of  many  ytea  and  tiie  wiadmn 
mt  Judges  hare  sanctioned,  we  must 
er  that  such  posltkm  Is  seldom  ocon- 

eltber  the  mother  or  her  offspring. 

they  an  more  freqaaotty  interested 

ling  and  enforcing  the  role  which 
the  ri^ts  of  .legftbnate  rather  than 
ts  of  Ulegltimats  chlldsen.   We  feel 

>  say.  however,  that.  If  all  tbe  testi- 
•  hare  thus  esclnded  were  property 
0.  we  could  not|  wUle  glring  full 
d  effect  to  tbe  I^al  presumption  of 
cy,  and  In  tbe  absence  of  that  stroug, 

satisfactory,  and  cchicIusIto  testt- 
sqnired  to  orereome  that  presamp- 
otherwtse  than  rererse  tbe  pro  forma 
>pealed  ftom.  Order  rerersed,  and 
manded;  costs  to  be  paid  out  of  tbe 

hand  of  tbe  truateea. 


[UTCHINS  T.  PEARCE  et  al. 

t  Appeali  of  Marytaqd.   Feb.  28. 1885.) 

Wills— Natubi  or  Bitats. 

fter  ^ring  ground  renti  to  Kia  dangti- 
ator,  in  the  foarth  item.  Rave  $5,000  to 

be  inTcated  and  held  in  trust  by  hia 
proTided  that  if  tbey  ibonld  "die  wlth- 
thea  Bucfa  pm^on  or  portions  ahonld 
ed  between  testator's  sorviTing  heirs, 
ilidl  he  annulled  that  part  of  ttie  will 

the  InTefltmeot  of  S6,000  for  eadi  of 
hten,  and  *in  lien  thereor'  gave  other 
enta  to  each,  "to  be  held  in  trost  as  di- 
i  my  foregoing  will."  Hdd,  that  the 
Jie  without  issue"  must  be  constmed, 
Jt  1862,  c.  161,  to  mean  a  failure  of  is- 
ic  lifetime  or  at  the  death  of  the  person 
ind  that  the  devise  of  grnund  rents  in 
il  mast  be  read  into  tbe  fourth  item  of 
so  that  the  danebters,  respectively,  take 
ible  estate  in  fee.  subject  to  be  defeated 
lying  without  issue  liTing  at  the  time  of 
pecttva  deaths. 


Appeal  from  superior  court  of  Baltimore 
city. 

Action  by  BUsabeth  8.  Hnt<dilns  agalngt 
Jacob  M.  Pearee  and  others.  Judgment  for 
defendants.   Plaintiff  appeals.  Affirmed. 

Argued  before  ROBINSON,  a  J..and  BRT- 
AN,  PAGO,  FOWLBB.  HcSBBRBT,  BRI». 
COB,  and  ROBERTS.  JJ. 

James  McColgan,  for  appellant.  Danl.  SI. 
Thomas,  H.  M.  Denlson.  and  Wm.  A.  Fisher, 
fw  appdlees. 

PAGE,  J.  This  la  an  action  of  ejectment, 
the  determination  of  which  depends  upon  tbe 
ccmstructlon  of  the  last  will  of  John  B. 
Pearce.  Mr.  Pearce  died  in  1874,  leaving 
surv-ivlng  him  a  son  and  two  daughters.  At 
the  time  of  his  death,  bis  son,  Jacob  SI. 
Pearce,  was  40  years  of  age,  married,  and 
with  a  family  of  five  children,  ranging  from 
1  to  12  years  In  age.  One  of  his  daughters, 
Mary  Louisa,  was  36  years  of  age,  and  un- 
married. The  other,  Sophia  Augusta,  who 
has  since  Intermarried  with  the  defendant 
John  M.  Denison,  was  32  years  of  age,  and 
also  unmarried.  His  will  Is  dated  the  23d 
of  Febmary,  1872,  and  a  codicil  thereto  the 
18th  day  of  July,  1874.  Mary  Louisa  Pearce 
died  without  haying  ever  married,  leaving  a 
last  will  dated  the  16th  of  June,  1883.  By  bis 
will,  John  B.  Pearce,  after  providing  for  tbe 
payment  of  his  debts  and  funeral  expenses, 
by  the  second  clause  bequeathed  to hlsdaugb- 
ter  Mary  Louisa  certain  ground  rents,  par- 
ticularly described,  of  the  total  annual  value 
of  $1,448,  subject  to  the  trust,  however,  there- 
inafter created,  and  by  the  third  paragraph, 
to  bis  other  daughter,  Sophia,  certain  other 
ground  rents,  of  the  total  annual  value  of  $1,- 
419.50,  also  subject  to  tbe  same  trust.  The 
fourth  paragraph  is  as  follows:  "I  will  and 
bequeath  unto  my  daughters.  Mary  Loulsn 
Pearce  and  Sophia  Augusta  Pearee,  each  the 
sum  of  five  thousand  dollars,  to  be  Invested 
In  good  securities  or  ground  rents,  and  to 
be  held  in  trust  by  my  son,  J.  Myers  Pearce, 
whom  I  hereby  appoint  trustee  for  my 
daughters,  in  all  the  property  I  have  deviseli 
to  them,  both  real  and  personal,  the  rents 
and  Incomes  derived  therefrom  to  be  paid  to 
them  for  their  especial  benefit;  and,  in  caee 
my  daughters  die  without  Issue,  then  sucli 
portion  or  portions  shall  become  part  of  my 
estate,  and  be  divided  between  my  survivin;; 
heirs."  After  sundry  minor  bequests,  he 
then  bequeaths  the  rest  of  his  estate  to  his 
son.  The  codicil  is  as  follows:  "I  annul  an 
that  part  of  said  will  In  which  I  dlrecteii 
my  son  to  Invest  for  my  two  doughtera  five 
thousand  dollars  each;  and  in  lieu  thereof 
I  give  and  bequeath  to  my  daughter  Louisa 
four  ground  rents  on  the  west  side  of  Oregon 
street,  near  Thompson  street,  in  tbe  city  of 
Baltimore,  each  rent  117  dollars,  payable  In 
March  and  September,  and  six  rents,  of  90 
dollars  each,  on  tbe  east  aide  of  Gllmor 
street,  payable  half  yearly,  on  the  Ist  of  Jan* 
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nary  ftnd  tiie  lat  of  Jnly.  And  nnto  my 
daughter  Aupasta  I  give  and  bequeath  fire 
ground  rents  on  the  N.  W.  corner  of  Carey 
and  Edmonson  Btreeta,  each  lot  100  dollars 
annually,  payable  on  the  Ist  of  January  and 
Ist  of  JiUy,  and  a  rent  of  40U  dtdlars  on  the 
York  turnpike,  fronting  thereon  100  feet,  run- 
slug  back  to  Barclay  street  400  feet,  payable 
quarterly.  Id  May,  August,  November,  and 
February;  the  same  rents  to  be  held  In  trust 
as  directed  In  my  foregoing  will.** 

The  first  question  that  arises  Is  upon  the 
proper  constractlou  of  the  fourth  paragraph 
of  the  will,  and  this,  we  are  of  opinion.  Is 
free  from  difficulty.  Though  the  testator.  In 
the  first  clause,  uses  no  words  of  perpetuity, 
there  Is  nothing  In  the  will  to  Indicate  that 
he  Intended  bis  daughters  should  take  any- 
thing less  than  an  absolute  Interest  In  the 
property.  This,  however,  is  subject  to  the 
limitation  that,  "In  case  my  daughters  die 
without  Issue,  then  such  portion  or  portions 
shall  become  part  of  my  estate,  and  be  di- 
vided between  my  surviving  heirs."  The 
words,  "die  without  Issue,"  unless  a  contrary 
Intention  appear  by  the  will,  must  be  con- 
strued, since  Act  1862,  c.  161,  to  mean  a 
want  or  failure  of  issue  In  the  lifetime,  or  at 
the  time  of  the  death,  of  the  person  so  tak- 
Ing.  Lednumv.  CeciI,76Md.  153,  24Aa452; 
Mason  T.  Johnson,  47  Md.  355i  Devecmon  t. 
Shaw,  70  Md.  224,  16  AtL  646;  GambriU  T. 
Forest  Grove  Lodge,  66  Md.  17,  6  AtL  648. 
and  10  Atl.  S96.  And  we  are  of  opinion  that 
this  construction  effectuates  the  Intention  of 
the  testator,  as  gathered  from  a  fair  exam- 
ination of  the  whole  Instrument,  when  tak- 
en in  connection  with  his  surroundings,  and 
the  objects  of  his  bounty.  He  bad  three 
children,— a  son  and  two  daughters,— and  to 
them  he  bequeaths  his  entire  estate,  with 
unimportant  exceptions.  Tbe  daughters  were 
unmarried.  One  of  them  was  82  years  of 
age;  tbe  other,  80.  Be  must  have  contem- 
plated tbe  possibility  of  one  or  both  dying 
without  leaving  children,  and,  if  tiiat  did  so 
occur,  it  appears  to  have  been  his  wish  that 
such  portions  of  his  property  as  he  had  1^ 
them  should  pass  to  such  of  his  own  de- 
scendants as  might  th^  survive.  To  make 
this  desire  effectual,  be  created  a  trust* 
which,  by  tbe  very  terms  be  employs,  was  not 
to  commenee  until  after  his  own  deatb,  and 
conld  not  terminate,  as  to  each  portion^  until 
the  death  of  eacb  of  the  daughters.  This 
general  Intent,  plainly  exhibited  aa  it  is  by 
the  structural  plan  of  the  will,  as  well  as  by 
fair  Inteipretation  of  the  tenns  employed  by 
the  testator,  would  be  entirely  frustrated  by 
construing  the  Instrument  so  that  the  Itm- 
Itatlon  can  take  effect  only  upon  the  death 
of  the  daui^ters,  or  tither  of  them,  in  the 
lifetime  of  the  testator.  The  property,  how- 
ever, described  In  the  declaration.  Is  part  of 
that  which  was  devised  to  Mary  Louisa  by 
the  codicil,  and  it  therefore  becomes  necea* 
sary  to  determine  what  the  naturo  of  the  in* 
terest  was  that  passed  fay  ita  provisiona.  The 


terms  which  the  testator  hereemploye 
annul  all  that  part  of  said  will  in  wl: 
reeled  my  son  to  Invest  for  my  two  di 
flra  thousand  dollars  each;  and  in  lb 
of  I  give  •  *  *"  (by  two  clauses; 
ground  rents  to  each  of  tbe  daugbt* 
at  the  conclusion  of  tbe  second  ch 
these  words:  "The  same  rents  to 
in  trust  as  directed  in  my  foregolr 
The  appellant,  while  conceding  th 
words  apply  to  the  bequests  made 
daughters  by  the  codicil,  Insists  1 
property  Is  not  subject  to  tbe  Un 
contained  In  the  will.  Now,  it  la  a 
tied  principle  that  "the  will  and  co 
to  be  construed  together,  as  one  Insi 
but  If  there  be  any  conflict  or  rep' 
between  them  tbe  codicil  *  •  •  i 
erate  in  preference  to  the  wllL"  Le 
die,  12  GUI  &  J.  306;  Thomas  r.  Lev< 
Md.  451,  21  Ati.  367.  and  2a  Aa  3. 
not  think  the  codicil  shows  a  cbang 
Intention  of  the  testator.  It  anni 
that  part  of  the  will  in  which  the 
had  directed  his  son  to  invest  f6,000 
of  bis  daugbtera,  and  In  lieu  of  thh 
tutes  coialn  ground  raita.  Othen 
fourth  paragraph  of  the  will  temai 
tered.  Tbe  glfta  to  tbe  daughtera, 
will,  were  to  be  subject  to  a  crust,  o 
fbe  purpose  was  to  more  effeetoaU: 
the  retention  of  his  property  in  hla  o 
Uy,  and  what  Is  bestowed  by  tha  e 
to  be  held  In  trust  in  the  same  manii 
llie  tmtt  so  created  by  the  codicil,  I 
be  difficult  to  assign  any  suffldenl 
that  can  carry  with  it  the  lmputatl< 
intration  different  from  that  to  be  i 
trmn  tbe  will  itself.  The  will  an^ 
are  inconatstent  only  In  respect  to 
scrlption  of  the  property  bestowei 
verslty  v.  Plnckney,  6S  Hd.  SSL  Tfa 
bequeathed  by  the  codicil  are  mere 
tutions  for  that  which  was  given  by 
and  must  be  '*taken  with  all  ita  an 
Earl  of  Shaftesbury  v.  Duke  of  1 
ougb,  7  Sim.  237.  This  was  not  the 
Buchanan  t.  Lloyd.  64  Md.  308,  i  . 
and  6  AtL  171.  There  the  court  said: 
are  no  materials  in  the  codldl  or  In 
and  codlcn  together,  of  wliich  we  ca 
Gate  a  Umitatlm  over  to  the  children 
Winder.*'  And  to  so  construe  the 
would  have  the  flffect  to  curtail  tl 
and  opetatim  of  the  residuary  claua 
wilL  A  gift  by  the  wlU  la  not  to  bee 
by  uncertain  expressions.  TTnlve 
Pindmey,  supra;  Uann  t.  Fuller,  E 
In  this  case,  to  carry  out  the  gen  en 
tion,  as  gathwed  from  a  full  examin 
the  entire  will  and  the  codicil,  the  d 
the  ground  rents  in  the  codicil  must 
into  the  fourth  paragraph  of  tbe  w 
the  daughters,  respectivdy,  will  tak 
ultable  estate  in  fe^  subject  to  be  t 
In  tbe  ermt  of  th^  dying  without  Ii 
Ing  at  tbe  time  of  their  respectlTe 
Thomoa  t.  Levering.  78  Md.  4B0,  21 . 
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\.U.  3.  We  tbiuk  there  Is  uothlng  in 
with  what  we  have  said  la  Fairfax 
rn,  60  Md.  CS;  Doraey  v.  Doraey,  9 
or  Id  HIU  t.  HUl.  6  GUI  &  J.  88. 
Islon  Id  Fairfax  t.  Brown  was  based 
e  intention  of  the  testator,  as  indl- 
T  the  particular  lan^aase  of  the  will, 
irt  said:  "After  giving  *  *  *  an 
L  fee  to  his  children,  *  *  *  It  wonld 
(air  preflumptlon  that  he  intended  to 
Lhe  estate  to  an  estate  for  life,  if  the 
sed  were  of  dubious  and  uncertain 
l"  In  Dorset  v.  Dorsey  the  devise 
lis  wife,  and  "In  case  of  the  death  of 
self  and  wife,"  etc. ;  and  it  was  held 
:h  expressions,  unexplained,  are  to  be 
I  to  the  event  of  death  happening 
the  life  of  the  testator.  And  In  the 
Ae  the  court  also  said  Uiat  from  the 
character  of  the  paper,  such  was  the 
n  of  the  testator."  From  what  we 
id.  It  follows  that  we  find  no  error 
roUog  of  the  conrt  below,  and  the 
It  will  therefore  be  affirmed.  Judg* 
Brmed. 


[B  LIFE  INS.  CO.  V.  SBLTG  et  il. 

of  Appeals  of  Maryland.    March  2<5, 
1895.) 

on  Rbstrainino  Aotiox  at  Liw— Ade- 
quate Rbmbdt  at  Law. 
J)  injunction  will  not  lie,  at  the  suit  of 
isurance  company,  to  restrain  pending 
at  law  on  poTldes  Issued  by  it,  on  the 
that  they  were  obtained  by  fraud,  and 

assignments  thereof  to  defendant  were 
ndolent,  and  made  withont  considera- 

the  company  has  an  adequate  remedy 

.1  from  circuit  court  of  Baltimore  city. 
r  the  Home  Life  Insurance  Company 
Kate  Sellg  as  assignee  of  Insurance 
Issued  by  plaintiff,  and  others,  to 
actions  at  law  thereon,  and  for  the 
tlon  of  the  policies  and  assignments, 
u  order  denying  the  relief  prayed  (or, 
'  appeals.  Affirmed, 
d  before  BRYAN,  McSHERRY,  FOW- 
AGB,  ROBERTS,  and  BltlSCOE,  JJ. 

:  Oosnell  and  Jas.  W.  McElroy,  for 
its.  John  V.  L.  Findlay  and  Thos. 
zle,  for  sppellees. 

30E,  J.  This  appeal  la  from  an  order 
lit  court  Na  2  of  Baltimore  city, 
on  the  ISth  of  November,  1894,  "re- 
in application  for  an  injunction,  re- 
l  an  order  passed  on  the  11th  day  of 
the  same  year  for  an  injunction,  and 
Ing  the  bill  with  costs."  It  will  be 
d  that  the  proceedings  were  some- 
regular,  but  the  reasons  therefor  are 
by  the  learned  Judge  below  in  the 
self.  And  Inasmuch  as  the  bill,  upon 
,  did  not  disclose  a  case  for  the  Jurls- 
of  a  court  of  equity,  and  was  di»- 
npon  final  hearing,  no  Injury  was 
e  plaintiff  thereby. 


The  material  allegations  of  tffe  bill  may  be 
thus  stated:  The  appellant,  the  Home  Life 
Insurance  Company  of  New  York  state,  is- 
sued to  a  Mr.  Hancock  two  policies  of  Insur- 
ance upon  his  life,— one  dated  the  11th  day 
of  November,  1892,  for  ¥3,000,  and  the  other 
dated  the  21st  of  December  of  tlie  same  year, 
(or  the  sum  of  $2,000.  These  policies  were 
subsequently  assigned,  with  the  assent  of  the 
company,  to  Katberine  Hohman,  one  of  the 
appellees,  in  trust  for  certain  purposes,  spe- 
cifically set  forth  In  the  assignments.  And 
subsequently,  by  a  codicil  dated  tlie  6tb  of 
May,  1893.  to  his  will.  Hancock  directs  the 
entire  proceeds  of  these  two  policies  to  be 
paid  by  his  executors  to  Katberine  Hohman; 
that  this  will  and  codicil  have  been  cavetit- 
ed  by  the  testator's  sisters,  who  claim  under 
a  will  made  by  Hancock  prior  in  date  to  tlie 
will,  bearing  date  on  the  15tb  of  Jaiuiary, 
1892;  and  that  issues  are  now  pending'  for 
trial  In  one  of  the  courts  of  Baltlmoi-e  city. 
And  the  bill  further  avers  that  suits  at  law 
were  begun  on  the  6th  of  September,  1S03, 
by  the  appellee  Hohman  against  the  insur- 
ance company,  for  the  recovery  of  the  money 
mentioned  In  said  policies.  It  tiion  clinrges 
that  the  two  policies  and  the  nssent  of  the 
company  were  obtained  by  fraud,  aud  that 
the  assignments  were  also  fraudulently  pro- 
cured, and  are  without  consideration.  And 
upon  the  facts,  as  thus  disclosed,  relief  by 
injunction  was  asked,  to  restrain  the  actions 
at  law;  to  decree  a  cancellation  of  the  poli- 
cies; and  also,  If  they  l>e  valid  and  subsist- 
ing obligations,  then  to  determine  to  whom 
the  proceeds  are  payable.  Thei  e  wn.s  no  tes- 
timony taken,  but  the  case  v>as  sul^mitted 
on  the  bill,  the  answer,  and  certain  e.xhiblts. 

It  is  well  settled  by  this  coiu-t,  aud  it  has 
been  held  by  the  supreme  couii.  "tliiit  when- 
ever a  court  of  law,  competent  to  take  cog- 
nizance of  a  right,  has  power  to  proceed  to  a 
Judgment  which  affords  a  plain,  adequate, 
and  complete  remedy,  without  the  aid  of  a 
court  of  equity,  the  plaintiff  must.  Id  yenernl, 
proceed  at  law,  because  the  defendant,  under 
such  circumstances,  has  a  rl^'ht  to  trial  by 
Jury."  Insurance  Co.  T.  Bailey,  13  Wall.  GtO, 
And  the  authorities  are  abundant  to  prove 
the  right  to  have  a  question  of  fraud  adjudi- 
cated at  law.  Bank  v.  Lanahan,  00  Md.  514. 
Now,  upon  this  case,  as  prewnted,  it  seems 
clear  to  us  that  the  remedy  at  law  is  certain 
and  adequate,— as  practical  and  efficient  to 
the  ends  of  Justice  as  the  remedy  here  sought. 
The  plaintiff  here,  but  defendant  in  the  suits 
below,  duly  appeared  to  the  actions  at  law. 
and  the  pleas  filed  by  it  present  the  mmorial 
defenses  relied  upon  in  the  suit  In  oquity, 
But,  apart  from  this.  It  Is  clearly  establisliett. 
In  cases  of  concurrent  Jurisdic  tions,  that  the 
court  which  has  first  assumed  control  over 
the  subject-matter  of  controversy  ou^ht  to 
be  entitled  to  retain  it.  Here  it  appears  that 
the  actions  at  law  were  brou^jht  to  the  Sep- 
tember term,  1893,  of  the  siivorior  court  of 
Baltimore  city,  and  the  pleadings  made  up, 
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iiud  the  case^  specially  set  for  trial  on  the 
4th  of  June,  1394,  by  afjreemeut.  Four  days 
afterwards,  to  wit,  on  the  Stb  of  June,  the 
(>l}ii»tlff  filed  this  bill.  Mr.  Fomeroy,  In  cases 
Involvins  queBtlous  similar  to  those  here, 
thus  lays  down  the  rule:  "Where  the  jui'isdlc- 
tlon  Is  concurrent,  or,  in  other  words,  where 
the  interest  and  primary  rights  of  the  parties 
are  legal,  and  the  only  question  between  the 
two  courts  relates  to  the  adequacy  of  their 
respective  remedies,  as  a  general  rule  the 
tribunal  which  first  exercises  jurisdiction  Is 
entitled,  or  at  least  permitted,  to  retain  an 
excIuslTe  control  of  the  issues."  It  is  there- 
fore a  well-settled  doctrine  that  In  cases  of 
this  kind,  where  the  primary  rights  of  both 
parties  are  legal,  and  courts  of  law  will  grant 
their  remedlRs,  and  courts  of  equity  may  also 
Krant  their  peculiar  remedies,  equity  will  not 
interfere  to  restrain  the  action  or  Judgment 
at  law,  provided  the  legal  remedy  will  be 
adequate;  that  Is,  provided  the  Judgment  at 
law  will  do  full  Justice  between  the  parties, 
and  will  afford  a  complete  relief.  The  ade- 
quacy or  inadequacy  of  the  legal  remedy  U 
the  sole  and  universal  test.  3  Pom.  Eq.  Jur. 
f  l.'UU.  Manifestly,  in  this  case,  a  Judgment 
for  the  insurance  company  In  the  actions  at 
law  would  not  only  satisfy  the  ends  of  Jus- 
tice, if  the  life  policleB  were  fraudulently 
procured,  but  would  be  a  full  settlement  of 
this  controversy.  The  cases  relied  upon  by 
the  appellant  in  support  of  its  contention  are 
clearly  distinguishable  from  this,  and  are  not 
applicable  here.  We  are  therefore  of  the 
opinion  that  the  plaintiff  Is  not  entitled  to 
the  rdlef  asked  for  under  his  bilL  So  the 
order  of  the  court  below,  appealed  from,  will 
be  affirmed,  with  costs.  Order  affirmed,  with 
costs. 


QRABBUES  v.  KI.EIN  et  aL 
(Court  of  Appeals  of  Maryland.    March  20, 
1886.) 

CONTRIBUTOBT  1TSOI.IQBNCK  —  InJ^DAT  CaUSBD  BT 

Waoos  in  Street. 

The  evidence  showed  that  platntlfF,  while 
walking  beside  his  wagon,  met  defendant's  cart, 
loaded  with  bricks,  and  drawn  by  a  mnle,  no 
driver  being  in  view,  and  that  when  directly 
opposite  plaintiff  the  mule  turned  across  the 
street,  catching  plaintiff  l>etween  the  cart  and 
wagoo,  and  senouatv  injuring  him.  It  was  not 
denied  that  plaintiff  used  every  effort  to  avoid 
the  accident.  Hdd,  that  it  was  error  to  charge 
that  plaintiff's  conmbutory  negligence  prevent- 
ed hia  recovery. 

Appeal  from  court  of  common  pleas. 

Action  by  Julius  Grabmes  against  Klein 
Bros.  Judgm«it  for  defendants,  and  plain- 
tiff  appeals.  Reversed. 

Argued  before  ROBINSON,  C.  J.,  and 
BRYAN,  BRISCOE,  McSHEKRY,  FOWLER, 
ROBBRTS,  PAGE,  and  BOYD,  JJ. 

Uyland  P.  Stewart,  for  appellant  A.  S. 
NUes  and  Oscar  Wolff,  for  appellees. 

BRISCOE,  J.  This  was  an  action  brought 
tn  the  court  of  common  pleas  of  Baltimore 


I  to  recover  damages  (or  personal  in: 
sustaiaed  by  the  appellant,  resulting 
the  negligence  of  the  appellees*  serva 
driving  a  cart  along  the  streets  of  : 
more.  At  the  conclusion  of  the  plali 
evidence  the  court  instructed  the  Jury 
the  uegllgHice  of  the  plaintiff  directly 
tributed  to  the  injury,  and  their  vi 
must  lie  for  the  defendants;  and  It  Is 
the  Judgment  thus  entered  on  the  v< 
that  this  appeal  Is  taken. 

The  only  question,  then,  presented  b 
exception  to  the  prayer  is  whether  the 
should  have  been  submitted  to  the 
or  whether  the  facts  were  so  clear  and 
as  to  have  Justified  the  court  in  pronou 
them  contrlbutwy  negligence  as  a  n 
of  law;  and,  as  the  prayer  Is  In  the  n 
of  a  demurrer,  it  becomes  necessary  t 
amine  the  evidence  upon  which  It 
based.  The  i^alntiff  testified  that  a 
time  of  the  accident  he  was  on  the  es 
Ing  car  track  on  HlUen  street,  driring 
horses  attached  to  a  fatm  wagon  I 
with  manure,  and  was  walking  dose  b 
side  of  his  wagon,  and  only  occupyini 
half  of  the  east-going  track;  Uuit  wh 
first  saw  the  appellees'  cart  it  was 
10  or  12  feet  from  him,  coming  dow 
west-bound  car  ti'ack,  the  cart  being  1 
with  briclis,  and  drawn  by  a  mule,  b 
driver  was  In  view.  He  further  te 
that  when  alxiut  four  or  fire  feet  fron 
the  mule  turned  directly  across  the  i 
catching  him  between  the  hub  of  the 
of  the  appellees'  cart  and  the  rubbing 
or  brake  of  bis  own  cart,  thereby  infl 
a  serious  and  permanent  injury  to  hi 
leg.  He  also  testified  that  as  soon 
saw  the  mule  and  cart  coming  towardi 
he  made  an  effort  to  avoid  the  acc 
that  he  was  prevented  from  advanci 
the  front,  and  in  endeavcwing  to  esca 
trying  to  step  backward  was  caught 
dragged  against  the  brake  or  rubbing 
of  his  wagon.  In  the  language  of  tht 
ness:  "When  I  saw  the  mnle  comli 
wards  me,  I  wanted  to  get  out  of  the 
but  the  cart  was  too  close  before  I  coul 
away.  I  tried  to  run  out  of  the  wa^ 
before  I  could  do  so,  the  wheel  caugt 
The  mule  turned  out  quickly,  and  ci 
off."  He  further  testified  that  he  was 
ful,  and  tried  to  save  himself,  but  eou 
do  so.  The  witness  Burns,  who  saw  t 
ddent,  stated  that  the  plaintiff  was  t 
iH>posite  to  him  "when  the  cart  pulle 
of  the  track,  and  shied  on  the  other 
and  caught  the  plaintiff."  Now  it  wi 
on  these  undisputed  facts  at  the  Llose  < 
plaintiffs  case  that  the  court  instruct* 
Jury  that  the  plaintiff  was  gulllj^  ot 
contributing  negligence  as  would  pre^ 
recovery  on  his  part,  notwlthstandlo 
conceded  negligence  of  the  defen 
Plainly,  there  was  error  in  this  instrc 
as  applicable  to  the  facts  presented  t 
record  in  this  case.    "Ordinarily,"  saii 


Digitized  by  Google 


HOFFMAN  V.  SHUPP. 


605 


lie  recent  caseof  BankT.Morgolofakf, 
tl,23  A.U.  1027,  "the  question  of  negll- 
one  for  tbe  jury,  bnt  Bometlmes  It  be- 
e  dut7  <^  the  comt  to  Instruct  them 
plte  of  the  DegUgence  of  the  defend- 
}laint[ff  cannot  recover.    The  court, 

win  never  assume  this  responal- 
less  tbe  case  Is  a  clear  one,  and  pre- 
ae  prominent  and  deelBlve  act  In  re- 
he  effect  and  character  of  which  no 
left  for  ordinary  minds  to  differ." 
I  bos  been  the  uniform  current  of 
,  of  yie  courts  upon  this  subject 
to  find  any  act  on  the  part  of  the 
here  that  can  be  relied  on  tending 

such  contrlbutiuK  Deglixence  as 
id  the  court  In  withdrawing  this 
n  the  jury.  On  the  contrary,  the 
testified  that  be  made  every  ettort 
tbe  accident,  but  could  not  do  It; 

In  connection  with  tbe  other  testl- 
as  not  sought  to  be  denied,  but  ad- 
ader  the  pleadings.  We  are  all  then 
inlon  that  this  case  should  not  have 
bdrawn  from  the  Jury,  and  for  this 
)  Judgment  will  be  reversed,  and  a 
1  awarded.  Judgment  reversed,  and 
ial  awarded,  with  costs  In  this  court 
w. 


lOFFMAN  et  al.  v.  SHUPP. 

>f  Appeals  of  Maryland.    March  26, 

iiisRT  AOkmn  Uarkibd  Woman. 
Jndfinent  against  a  married  woman 
bnsmess  aa  a  feme  sole,  rendered  on  a 
hicb  her  Husband  did  not  join,  is  void. 

from  circuit  court,  Washington 

Catharine  A.  Shupp,  by  her  next 
gainst  Hoffman,  Eavey  ft  Co.,  to 
e  execution  of  a  judgment  Decree 
:lff,  and  defendants  app^L  Affirm- 
before  ROBINSON,  a  J.,  and 
McSHBRRY.  POWLBR,  BRISCOE, 
"S,  and  PAGE,  JJ. 

ence  Lane,  for  appellants.  L.  B. 
I  and  F.  F.  MoComas,  for  appellee. 

\  J.  Catharine  A.  Shupp,  a  mar- 
tan.  suing  by  her  next  friend,  filed 
equity  against  Hoffman,  E^avey,  et 
n  Injunction  to  restrain  the  execu- 
judgmeot  which  they  had  obtained 
ler.    After  answer  by  the  defeud- 

court  below  passed  a  decree  for  a 

Injunction,  and  the  defendants  ap- 

thls  court, 
[dence  shows  that  on  tbe  25th  day 
L877,  Mrs.  Shupp  executed  her  prora- 
te for  the  sum  of  $250  to  the  de- 

and  signed  an  order  for  a  judg- 


ment by  confession,  and  that  two  days  later 
the  judgment  was  entered.  She  was  then, 
and  Is  now,  a  married  woman;  and  her  hus- 
band did  not  Join  In  the  execution  of  the 
note,  and  did  not  sign  tbe  order  for  a  con- 
fession of  the  judgment  In  September, 
1S8S,  a  scire  facias  was  issued  on  this  Judg- 
ment and  It  was  revived  in  due  course  on 
the  flat  executio.  On  appeal  to  this  court 
the  decision  below  was  sustained.  The  prin- 
cipal question  In  this  court  was  whether 
the  defendant  In  the  Judgment  could  plead 
ber  coverture  in  answer  to  the  scire  facias, 
and  we  held  that  it  could  not  be  allowed. 
We  simply  adhered  to  the  well-established 
rule  that  no  defense  could  be  pleaded  to  tbe 
scire  facias  which  might  have  been  set  up 
In  bar  of  the  original  action.  73  Md.  3G0,  20 
Atl.  5.  The  revival  of  the  Judgment  worked 
no  change  In  Its  nature,  character,  and  effect 
as  it  originally  existed.  It  was  said  in 
Moore  V.  Garrettson,  6  Md.  448:  "The  office 
of  a  scire  facias  to  revive  a  judgment  is  to 
reinvest  It  with  all  the  powers,  attributes, 
and  conditions  which  originally  belonged  to 
tt  and  which  have  been  wholly  or  In  part 
suspended  by  lapse  of  time,  ctiange  of  par- 
ties, or  the  like."  We  consider  this  princi- 
ple as  absolutely  settled,  and  deem  It  un- 
necessary to  cite  any  of  tbe  num^us  cases 
which  declare  the  some  doctrine.  Tbe  ques- 
tion, then,  is  whether  the  original  judgment 
was  valid.  By  Act  1872,  c.  270,  a  married 
woman  may  be  sued  jointly  with  her  hus- 
band on  any  note,  bill  of  exchange,  single 
bill,  bond,  contract,  or  agreement  which  she 
may  have  executed  jointly  with  her  hus- 
band. But  very  manifestly  this  act  can  have 
no  application  to  the  present  transaction, 
where  the  proceeding  Is  against  her  alone 
on  a  note  signed  by  her  alone.  It  tiaa  not 
been  contended  tliat  tbe  judgment  can  be 
maintained  under  either  of  tbe  acts  of  as- 
sembly which,  with  some  modifications,  are 
consolidated  in  article  46,  |  7,  of  the  Code. 
These  acts  relate  to  proceedings  against 
married  women  who  have  been  doing  busi- 
ness as  femes  sole.  The  first  of  them,  In 
the  form  In  which  It  existed  at  the  time  of 
tbe  rendition  of  this  judgment  did  not  per- 
mit proceedings  against  a  married  woman 
personally,  but  required  that  the  proceed- 
ings should  be  by  attachment  against  the 
property  which  she  bad  acquired  by  her  skill. 
Industry,  or  personal  labor.  Tbe  other  act 
comprised  In  article  46  (tbat  of  1882,  c.  2^) 
was  not  passed  nntll  long  after  this  Judg- 
ment had  been  entered.  It  does  not  admit 
of  a  question  In  this  court  that  judgments 
against  married  women  are  void  unless  they 
are  upheld  by  the  acts  of  assembly  which  we 
have  mentioned.  It  Is  also  well  settled  that 
the  execution  of  them  will  be  enjoined  by 
decree  In  equity.  Griffith  T.  Clarke,  18  Md. 
457;  Lowenkonip  v.  Eoechllng,  64  Md.  96, 
3  Atl.  85.    Decree  affirmed. 
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HELDEN  V.  HELIiEN. 
(Cotirt  of  Appeal!  of  Maryland.    March  26, 
1895.) 

Action  to  Qoibt  Title  — PossBsaiou  —  FsAi'Du- 
LBST  Con vjirANCB— Action  to  Skt  Aside. 

1.  To  maintain  an  action  to  quiet  title, 
plaintiff  most  he  ia  posBession  of  the  land. 

2.  The  grantee  of  a  judgment  creditor  who 
purchased  at  the  execuboa  sale  cannot  lue  to 
set  aside  as  fraudulent  a  deed  made  by  the  judg- 
%neDt  debtor  prior  to  the  sale. 

Appeal  from  circuit  court,  Prince  George's 
county,  In  equity. 

Action  by  John  R.  Helden  against  WlUIam 
F.  HeUen,  trustee  of  William  H.  Hall.  A  de- 
murrer to  the  bill  was  sastalned,  and  plaintiff 
appeals.  Affirmed. 

Argued  before  BOBINSON,  a  J.,  and  BBY- 
AN,  McSHBRBY,  FOWLER,  ROBERTS, 
PAGE,  and  BRISCOE.  33. 

H.  Duckett  and  Elbert  Dent,  for  appellant 
C.  H.  Stanley  and  R.  Ford  Combs,  for  appellee. 

BRISCOE,  J.  The  appeal  in  this  case  Is 
from  an  order  Bustalning  a  demurrer  to  a  blU 
in  equity.  The  bill  charges  that  the  appellant 
obtained  by  deed  from  Dr.  Charles  A.  Wells 
and  Mrs.  Wells,  on  the  4th  of  January,  1894,  a 
tract  of  land  situate  in  Prince  George's  coun- 
ty, containing  129  acres;  that  Dr.  Wells  pre- 
Tlously  purchased  the  land  at  sheriff's  sale  at 
the  suit  of  himself  against  one  Thomas  A. 
Mitchell,  and  on  the  27th  of  June.  1882,  ob- 
tained the  sheriff's  deed;  that  Mitchell  on  the 
21et  of  March.  1800.  being  on  that  date  In- 
debted onto  the  appellant's  grantor,  executed 
an  Instrument  of  writing  purporting  to  be  a 
deed  of  trust,  and  professing  to  conrey  unto 
William  F.  HeUen,  one  of  the  appellees,  this 
tract  of  land,  together  with  other  lands,  to  se- 
cure to  one  WllUam  W.  Hall  an  Indebtedness 
of  $7,000,  covered  by  six  promissory  notes 
from  Mitchell  to  Ball.  It  further  charges  that 
Mitchell  was  never  Indebted  to  Hall  In  the 
sum  set  forth  in  the  pretended  deed  of  trust, 
or  in  any  other  sum;  that  the  deed  of  trust  Is 
without  consideration,  was  made  in  prejudice 
of  subsisting  creditors,  la  fraudulent  and  void, 
and  operates  as  a  cloud  upon  the  appellant's 
titla  The  bill  then  prays  tbat  the  deed  of 
trust  be  annulled  and  set  aside,  that  the  notes 
secured  by  the  deed  be  decreed  to  be  brought 
In  and  canceled,  that  the  cloud  upon  bis  title 
to  the  land  be  removed,  and  concludes  with  a 
prayer  for  general  relief.  And  to  this  bill  a 
demurrer  was  Interposed,  which  was  sustained 
by  the  court,  and  the  bill  dismissed. 

The  question,  then,  presented  tor  our  consid- 
eration, Is  whether  the  plaintiff  has  presented 
such  a  cose  by  the  bill  as  entitles  him  to  the 
relief  be  seeks.  It  is  manifest  that  the  appel- 
lant is  not  entitled  to  Invoke  the  jurisdiction 
of  a  court  of  equity  for  ".the  quieting  of  title, 
and  the  removal  of  a  cloud  therefrom,"  be- 
cause bis  bin  falls  to  allege  that  the  plaintiff 
was  In  the  possession  of  the  property  at  the 
time  the  bill  was  filed;  it  bdng  well  settled 


In  this  state,  as  a  general  rule,  tbat  t 
diction  of  a  court  of  equity  cannot  1 
talncd  to  remove  a  doud  from  title  u: 
party  has  the  legal  title  and  the  posses 
the  possession  Is  in  another.  I)ts  reme 
an  action  of  ejectment.  Crook  r.  B: 
Md.  158;  McCoy  v.  Johnson,  70  Md 
Ati.  387;  Livingston  v.  Hall.  73  Md 
AtL  49.  And  the  case  of  Steuart  v 
54  Md.  454,  relied  upon  by  the  appi 
not  in  conflict  with  this  rule,  as  appl 
a  case  like  the  one  here  presented.  1 
Shipley,  77  Md.  470,  26  Atl.  1019,  ant 
1060.  Nor  can  there  be  any  qnestlo 
creditor  who  has  pursued  his  reraedj 
by  an  ineffectual  execution  on  his  j 
can  Invoke  the  aid  of  a  court  of  e< 
have  fraudulent  conveyances,  standlt 
way  and  covering  up  the  property,  f 
and  vacated.  This  relief  Is  fully  est 
by  authority.  Trego  t.  Skinner,  42 
But  the  plaintiff  here  is  In  no  sense  a 
of  Mltehell,  the  alleged  fraudulent 
The  relation  of  debtor  and  creditor 
Dr.  Wells,  the  plalnt]ff*B  grantor,  am 
ell,  the  grantor  under  the  deed  of  trus 
to  exist,  by  the  execution  sale,  so  fa 
property  sold,  and  sought  to  bo  reco 
this  proceeding,  can  be  affected.  The 
acquired  the  title  of  the  pnrchasw  at  i 
Iff's  sale,  and  can  assert  no  better  eqi 
those  imder  whom  he  dalms.  Baxtei 
ell,  3  Md.  SSa  And  whether  the  con 
to  the  appellee,  HeUen,  was  frandnlen 
can  be  tried  in  an  action  of  ejectment 
V.  Scotten,  68  Md.  73;  Hecbt  v.  Ctdqu 
Md.  563;  Bank  t.  Lanaban,  60  Md. 
the  case  of  Polk  v.  Pendleton,  81  M^ 
was  distinctly  held  that  a  party  not  li 
slon  of  the  land,  but  claiming  title  to 
an  execution  sale,  could  not  maintain 
have  the  adverse  title  of  the  party  It 
slon,  claiming  under  a  tax  sale,  declai 
or  to  have  the  question  of  title  sdji 
And  In  the  case  of  Thlgpen  v.  Pitt, 
Eq.  49,  the  Bt^reme  court  of  North  < 
In  treating  of  a  case  somewhat  similt 
one  here  presented,  held  that  where 
makes  a  conveyance  of  land  with  Inte 
feat  his  creditors,  and  they  proceed 
the  land  sold,  treating  the  conveyance 
one  who  becomes  a  purchaser,  and 
sheriff's  deed,  has  no  right  to  call  on 
of  equity  to  have  the  fraudulent  deed 
In  and  canceled,  upon  the  ground  of  r 
a  cloud  from  his  titie.  This,  says  th 
would  be  a  novel  attempt  to  extend  t 
diction  of  equity,  and  have  It  try  anc 
of  a  pure  legal  question.  And  In  the 
Welde  V.  Scotten,  59  Md.  76,  this  co 
that  an  Injunction  would  not  be  gn 
prevent  a  Judgment  creditor  from  sel 
purchasing  the  property  undo-  an  exec 
as  to  put  himself  Into  a  position  to 
law,  through  ejectment,  the  validity  < 
er's  title,  alleged  to  be  fraudulent.  T 
tlon  was  left  to  be  litigated  at  law.  " 
qneBtion,"  said  the  court,  "for  w  to  d 
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le,  Is,  BhoDid  he  (the  Judgment  creditor) 
ented  hj  inJunctloD  from  putting  blm- 

0  such  position  that  he  may  have  the 

1  of  the  bona  fldes  of  the  appellee's 
e  tested  In  a  court  of  law,  through  an 
at  ejectment?  We  are  all  of  opinion 
ought  not.  and  that  It  was  error  in  the 
court  to  hold  otherwise."  Whaterer, 
lay  be  the  decision  elsewhere,  no  case 
state  has  gone  so  far  as  to  maintain  a 
equity  under  the  facta  and  drcumstan- 
Ub  case.  We  shall  therefore  affirm  the 
ppealed  from,  sustaining  the  demurrer 
Hissing  the  bill,  with  costs.  Order  af- 
with  costs. 


CHEW  T.  PERKINS. 

of  Appeals  of  Maryland.    March  26, 
1895.) 

.  Fats— Patkbrt  rKOM  Pdblio  Fuvdb— 

Jdkudiotioic  or  Bqojtt. 
Vhere  counsel  are  employed  to  collect 
I  by  a  trustee  appolatea  on  the  death  of 
nty  treasurer,  equity  will  not  compel 
t  of  the  attorney's  fees  from  funds  col- 
the  counsel's  ctoim  being  merely  one  of 
for  which  he  has  a  remedy  at  law. 

U  from  circuit  court,  Prince  George's 

37  B.  B.  B.  Ohew  against  James  T. 
L  There  was  a  decree  for  defendant, 
intiff  appeals.  Affirmed. 
»d  before  ROBINSON,  G  J.,  and  BRY- 
cSHBRRT,  BRISCOE,  BOBBBTS, 
lOB,  JJ. 

B.  Chew,  in  pra  per.  O.  H.  Stan- 
appellee. 

lN,  J.  R.  B.  B.  Chew,  counaelor  at 
id  a  petlton  on  the  equity  side  of  the 
court  for  Prince  George's  county,  by 
le  sought  to  obtain  payment  for  cer- 
tfesslonal  services  rendered  to  Jamee 
Eins.  It  was  alleged  that  John  O. 
LS  treasurer  and  collector  of  state  and 
taxes,  for  Prince  George's  county, 
t  he  died  In  the  year  1886,  harlDg  In 
ds  a  lai^  amount  of  tax  bills  uncol- 
and  that  Perkins  was  appointed  by 
nit  court,  sitting  In  equity,  trustee  to 
e  the  collection  of  them;  that  the 
er  was  employed  by  Perkins  to  rep- 
lim  as  his  counsel  In  all  matters  per- 
to  the  settlement  of  the  unfinished 
a;  that  this  employment  required 
dll  and  patient  and  unremitting  la- 
d  that  the  petitioner  performed  ardu- 
Kessful,  and  valuable  services;  and 
!  Is  entitled  to  recover  $2,100.08  as 
satlon  for  them,  over  and  above  what 
already  received  from  Perkins.  The 

alleges  that  Perkins  has  so  far  pro- 
wlth  hie  collections  and  settlements 
re  the  county  commissioners  only  the 
^,000,  and  It  Insists  that  the  petition- 
titled  to  be  paid  out  of  this  sum  the 

due  him  as  a  preferred  claim.  It 


prays  for  an  injunction  to  restrain  Perkins 
from  making  any  further  settlement  with 
the  county  commissioners,  and  from  paymg 
to  them  any  further  sums  of  money  arising 
from  the  taxes,  and  for  a  decree. for  the  pay- 
ment of  bis  claim,  and  for  geneial  relief. 
On  demurrer,  the  court  dismissed  the  peti- 
tion, and  the  petitioner  appealed. 

The  acts  of  1886  (chapters  237,  23S)  ratify 
the  appointment  of  Perkins  as  trustee  which 
had  been  made  by  the  circuit  court.  The 
occasion  does  not  require  us  to  decide  wheth- 
er the  appointment  by  the  circuit  court 
would  have  been  valid  without  the  subse- 
quent sanction  of  the  legislature.  By  the 
Acta  of  1886,  Perkins  was  empowered  to  col- 
lect tbe  state  and  county  taxes,  and  to  dis- 
charge all  the  duties  and  exercise  all  the 
powers  appertaining  to  the  office  of  treasur- 
er and  collector.  He  was  required  to  ac- 
count to  the  state  treasurer  and  the  county 
commissioners,  and  to  settle  with  them. 
But  the  moneys  In  his  hands  were  not  re- 
quired to  be  brought  Into  tbe  circuit  court 
and  distributed  under  Its  order.  In  case  of 
a  controversy,  the  circuit  court  would  have 
the  same  Jurisdiction  over  It  as  it  would 
have  In  litigation  of  tbe  like  nature  between 
other  sultora,  but  neither  more  nor  less.  It 
appears  to  us  that  the  question  now  pre- 
sented Is  simply  one  of  contract  between 
connsel  and  client,  and  that  the  petltloucr 
has  a  full,  complete,  and  adequate  remetiy 
at  law  for  any  breach  of  It  We  perceive 
nothing  of  an  equitable  character  in  the 
transaction;  no  matter  of  equitable  cogui- 
zanee  In  the  dealings  between  the  parties. 
If  equity  has  Jurisdiction  In  a  case  like  this, 
It  might  with  as  much  reason  undertake  the 
disposition  of  most  of  the  controversies 
which  are  ordinarily  settled  by  action  of  as- 
sumpsit Moreover,  the  moneys  in  the  hands 
of  Perkins  are  not  his  property.  They  are 
public  funds,  and  cannot  be  made  applica- 
ble to  the  payment  of  Indebtedness  arising 
from  bis  Individual  contracts.  A  court  of 
equity  sometimes,  when  It  has  a  fund  In  Its 
hands  for  distribution,  decrees  payment  of 
counsel  fees  out  of  it  It  does  so  when  pro- 
fessional services  have  been  rendered  in 
suits  which,  Id  the  exercise  of  its  jurisdiction, 
It  has  ordered  to  be  brought,  or  which  It  has 
approved  of.  It  is  often  doue  In  cases 
where  one  creditor  has  filed  a  bill  In  his  own 
t>ehalf,  and  also  for  the  benefit  of  all  other 
creditors,  who  may  come  In  and  contribute 
to  the  expenses  of  the  suit  In  such  case, 
where  a  fund  has  been  recovered  In  which 
a  number  of  creditors  participate,  it  would 
be  unjust  to  cast  the  burden  of  the  fees  on 
the  one  who  filed  the  bllL  The  creditors 
Joining  In  the  suit  after  Its  commencement 
are  admitted  on  the  condition  that  they  will 
contribute  to  the  expense  of  It;  and  the  fair- 
est and  most  convenient  way  of  adjusting 
their  contribution  Is  by  paying  counsel  out 
of  the  fund  which  has  been  lecorered  for 
the  common  benefit    It  may  he  said  that  ■ 
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there  must  always  be  some  equitable 
grouiidB  for  awarding  compeDsatlon.  This 
was  done  for  the  best  of  reasons  in  Davis 
T.  Gemmell,  73  Md.  540,  21  AU.  712,  where 
the  counsel  were  equitable  assignees  of  a 
portion  of  the  fund.  But  It  is  iHsyond  the 
power  of  a  court  of  equity  to  decide  a  con- 
troversy betweeji  counsel  and  client  depend- 
ing on  a  contract  of  a  purely  legal  character. 
It  must  be  left  to  a  court  of  law. 

The  professional  services  of  the  petitioner 
were  rendered  In  many  Instances  In  this 
court,  and  we  have  personal  knowledge  of 
their  value  and  importance,  and  of  the  skill, 
ability,  and  fidelity  of  the  learned  coousel; 
but  the  law  has  appointed  another  tribunal 
for  settling  this  controversy,  and  we  have  no 
Jorisdlction  over  It  in  Its  present  phase.  De- 
cree affirmed. 


HOOPER  V.  HOOPER  et  al. 

(Court  of  Appeals  of  Maryland.    March  27, 
1895.) 

Limitation  or  AoTiOHB—GDARiSTr— Action  por 

CONTKIBDTION — PATMKNT  BT  P  RUf  CI  PAL— LACH- 
ES—TitAKSFSB  OF  Ckbdit  Balakcb  —  Quuus- 
TOB'8  LlABILITT  rOH  InTBBBST. 

1.  The  statute  of  limitations  does  not  com- 
mence to  run  against  a  guaranty  "to  pay  on 
thirty  days'  notice"  to  W.  "any  sum  that  may 
now  or  may  hereafter  be  due  W.  "for  goods 
sold  and  money  loaned  to  H."  till  30  days  after 
notice. 

2.  Where  three  persons  execute  a  guaranty 
wiiereby  they  jointly  and  severally  agree  "to 
tuiy  on  thirty  days'  notice  any  sum  that  may 
now  or  may  hereafter  be  due  •  •  *  for 
goods  sold  and  money  loaned  H."  by  a  certain 
company,  and.  on  demand  of  the  company,  two 
of  the  guarantors,  after  notice  to  ttie  other  of 
their  InteotioD  so  to  do,  and  after  demanding 
that  such  guarantor  contribute  his  share,  pay  to 
the  company  the  amount  due  it  from  H.,  the 
statute  of  limitatioiiB  does  not  commence  to 
run  against  their  action  for  contribution  by  the 
other  till  30  days  after  their  notiCication  to  him 
of  their  intention  to  pay. 

3.  The  payment  by  the  principal  debtor  of 
Interest  on  a  guarantied  claim  before  the  claim 
is  barred  by  limitation  ext«ids  the  statute  as  to 
the  guarantor,  there  being  no  contract  to  the 
contmn*. 

4.  Where,  during  the  whole  period  covered 
by  a  guaranty,  the  principal  was  unable  to  pay 
the  debt,  the  mere  delay  of  the  creditor  in  de- 
manding payment  of  the  principal  will  not  dis- 
charge the  guarantor. 

6.  Where  the  boolu  of  the  guarantee  showed 
credits  in  favor  of  two  of  three  guarantors  in 
an  amount  exceeding  the  sum  due  under  the 
gunranty,  and,  by  direction  of  such  guarantora. 
their  accounts  are  charged  and  their  principara 
account  ia  credited  with  amounts  sufficient  to 
pay  the  sum  due  under  the  guaranty,  there  is 
such  a  payment  thereof  as  will  sustain  an  ac- 
tion ngaiuRt  the  other  guarantor  for  contribu- 
tion. 

6.  Where  the  treasurer  of  a  corporation, 
knowing  that  it  was  its  uniform  practice  to 
charge  up  Interest  on  all  accounts  every  four 
months,  and  to  treat  accrued  interest  as  prin- 
dpal,  agreed  "to  pay  on  thirty  days'  notice  any 
sum  that  may  now  or  may  hereafter  he  due 
*  *  *  said  corporation,  not  exceeding  In  the 
aggregate JB35,0OO,  for  goods  sold  and  money 
loaned  to  H.,"  ihe  guaranty  included.  In  addition 


to  the  sum  named,  such  sums  as  might  b 
ged  up  as  interest  thereon  under  the  pnu 
the  corporation. 

Appeal  from  drcolt  court  of  Baltimoi 
Action  by  Theodore  Hooper  and  a 
against  AJ casus  Hooper  for  contribot 
the  amount  paid  by  plaintiffs  under 
tract  of  guaranty  executed  by  plalntif 
defendant.  Judgment  was  rendere 
plaintiffs,  and  defendant  appeals.  Afi 
Argued  before  ROBINSON,  C.  J.,  and 
ERTS,  PAGE,  BOYD.  FOWLER,  Mc£ 
RY,  and  BRISCOE,  JJ. 

Ed.  Otta  Htnkley,  John  T.  Morris 
Thos.  Foley  Hlsky,  for  appellant  Tb 
Lanahan  and  Frank  Oosnell,  for  appel 

McSHBRRY,  J.  To  understand  the 
tlons  raised  In  the  record  now  before 
is  necessary,  at  the  threshold,  to  c 
briefly  the  material  facta  disclosed  t 
bill,  the  answer,  and  tbe  evidence.  Tl 
William  E.  Hooper  was  possessed  i 
time  of  his  death.  In  1885,  of  an  und 
one-half  interest  In  certain  lands  an< 
property,  and  three  of  his  four  sou 
Theodore,  James  E.,  and  Alcaaus,  wei 
seased  In  equal  shares  of  the  remoinii 
divided  one-half  interest  therein;  an 
fbther  and  those  three  sons  were  thei 
previously  had  been,  carrying  on,  c 
partners,  the  business  of  cotton-duck  i 
focturers,  under  the  firm  name  of  W 
B.  Hooper  &  Sons.  The  elder  Sfr.  H 
by  his  last  will  and  testament,  anth' 
his  executors  to  unite  with  the  other 
owners  of  tbe  mill  property  in  form 
corporation,  and  in  18S6  a  body  corp 
known  as  the  Wood  berry  Manofac 
Company,  was  duly  chartered.  One-h 
the  capital  stock  of  this  company  was  I 
to  the  executora  and  trustees  named  I 
will  of  William  E.  Hooper,  la  paymei 
the  interest  which  be  In  his  lifetime  b 
the  mill  property,  and  the  other  half  ^ 
sued  in  equal  tbirds  to  thtt  other  three 
owners,  in  payment  for  their  respecti 
terests  In  the  same  property.  The 
son,  William  J.  Hooper,  was  largely  L 
ed  to  the  firm  of  William  E.  Hooper  & 
His  father  had  guarantied  the  paynu 
that  indebtedness  to  the  firm,  and,  aft 
death  of  the  father,  WlUlam's  debt  1 
firm  was  accordingly  charged  to  the  fa 
account,  thus  making  William  a  deb 
the  estate  for  the  amount  which  hi 
owed  the  firm;  and  when  William  was 
Ited,  as  against  this,  with  his  part  < 
father's  estate.  It  did  not  extinguish  tl: 
debtedness  in  full,  but  stlU  left  him, 
the  surplus,  a  debtor  tb  the  estate.  In 
William  failed  In  business,  and  conreyi 
property  to  trustees  for  the  benefit  t 
creditors.  In  the  year  1880,  be  was  h 
ed  to  the  Woodberry  Manufacturing 
pany,  whose  stock  was  held,  aa  just  s 
by  his  father's  estate  and  hy  bis 
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-s,  and  he  desired  to  obtain  from  that 
ly  fnrtber  advances  of  money  and 
Accordingly,  hla  three  brothers  (two 
m  are  the  plaintiffs  In  this  case,  and 
whom  Is  the  defendant)  executed  and 
ed  to  the  Wood  berry  Manufacturing 
ay  the  following  guaranty;  "Baltl- 
&prll,  1889.  In  coDSlderatlon  of  the 
'  five  dollars,  the  receipt  whereof  Is 
acknowledged,  we,  Theodore  Hooper, 
B.  Hooper,  and  Alcasns  Hooper,  Joint- 
sev««Ily,  agree  to  pay,  on  thirty  days' 
to  the  firm  of  William  E.  Hooper  & 
ad  to  the  Woodberry  Manufacturing 
ay,  of  Baltimore  county  (the  latter  a 
orporate  of  the  state  of  Maryland), 
u  that  may  now  or  may  hereafter  be 
id  firm  and  said  corporation,  not  ex- 
'  In  the  aggregate  to  both  thlrty-flre 
id  dollars,  for  goods  sold  and  money 
to  William  J.  Hooper,  Individually  or 
as  William  J.  Hooper  &  Co.;  each 
serving  to  himself  the  right  to  wlth- 
rt>m  this  agreement  by  written  notice 
of  the  other  signers,  and  to  said  firm 
said  corporation,  such  notice,  how- 
ot  to  cancel  his  obligation  as  to  In- 
less  existing  when  It  Is  given."  Then 
other  provisions  which  need  not  be 
to.  The  paper  was  signed  by  the 
jromlsors  named  therein.  The  ad- 
or  loans  to  which  this  guaranty  re- 
!gan  October  8, 188S,  and  ran  through 
ith  of  December  of  that  year,  and  the 
of  March.  April,  May,  down  to  June 
up  to  which  latter  date,  exclusive  of 
,  they  aggregated  $33,800.'  Interest 
ember  30th  of  the  same  year,  amount- 
•1,647.77,  was  added,  making  the  sum 
le  on  that  date  $84,847.77.  On  this 
illlam  J.  Hooper  paid.  In  1S90,  to  the 
HTy  Company,  three  Installments  of 
;  and  on  March  6,  1891.  he  paid 
h  Installment,  which  settled  the  In- 
n  full  to  February  1.  1891.  No  fur- 
erest  was  paid  by  him  till  February 
when  he  gave  his  note,  payable  In 
itha,  for  a  part  of  the  principal  and 
then  due,  and  this  was  credited  on 
ount  as  a  payment.  During  the 
)erlod  of  time  covering  these  advan- 
William  J.  Hooper,  and  up  to  July, 
le  defendant,  Alcasna  Hooper,  was 
■r  of  the  Woodberry  Manufactxirlng 
ly.  On  April  IS,  1891,  Alcasus  Hoop- 
>  notice  In  writing  to  the  Woodberry 
ly,  to  William  B.  Hooper  &  Sons,  to 
1  J.  Hooper,  and  Theodore  and  James 
wr,  that  be  declined  "to  be  responsi- 
any  •  •  •  Indebtedness  which 
}  Incurred  on  and  after  the  date  of 
tice,"  under  the  guaranty  of  April, 
d  that  be  withdrew  "from  said  agree- 
On  March  26,  1894,  the  Woodberry 
ty  demanded  payment  from  William 
«r  of  tbe  amount  due  by  him  to  It, 
the  same  day  requested  the  three 
on  to  pay  to  it  the  amount  whose 


payment  was  Jointly  aDd  severally  guaran- 
tied by  thnn  under  the  agreemait  of  April, 
1889.  WUllam  J.  Hooper  made  answer  that 
he  would  be  unable  to  settle  during  that 
year,  and  the  evidence  shows  that  such  was 
tbe  fact  On  the  day  following,  the  plain- 
tiffs addressed  a  letter  to  the  defendant  ad- 
vising him  that  they  would,  on  the  26  day 
of  the  ensuing  April,  meet  this  obllgatiou  to 
the  Woodberry  Company,  and  requestluK  biui 
to  contribute  bis  share  or  proportion  there- 
of. They  received  no  reply,  and  on  the  day 
designated  they  paid  to  the  Woodberry  Com- 
pany, in  tbe  manner  which  will  be  expiaine<I 
later  on,  the  sum  of  $41,^.17.  beiu^;  tlie 
amount.  Including  Interest,  due  by  Wlilinm 
J.  Hoo[}er.  On  the  same  day  they  notiticd 
the  defendant  that  they  had  paid  the  mon- 
ey, and  they  thereupon  made  a  formal  de- 
mand on  him  for  contribution.  On  the  next 
day,  April  3d,  the  plaintiffs  filed  a  bill  in 
equity  against  the  defendant  for  cooti-ibu- 
tion.  On  May  14th  tbe  defendant  li lo<  1 
a  demurrer  to  that  bill,  and  relied,  aiuon^? 
other  things,  upon  the  fact  that  tbe  suit 
had  been  prematurely  brought.  As  iindei- 
tbe  guaranty,  according  to  his  construi  tiou 
of  It,  no  action  could  be  Instituted  thereon 
until  after  the  expiration  of  the  SO^ays  no- 
tice therein  provided  for,  and  as  the  notice 
actually  given  bore  date  March  26th.  the 
bill  filed  on  April  2d  was  filed  prior  m  the 
expiration  of  tbe  80  days  from  the  date  i>f 
the  notice,  and  therefore  was  filed  pi-oinn- 
turely.  The  court  below,  adopting  liiat 
view,  dismissed  the  bill,  without  prejudi'^e. 
on  May  28th,  and  on  the  next  day  the  bill 
now  before  us  was  filed.  The  prayer  of  this 
bill,  as  It  was  of  the  former  one.  Is  for  a  de- 
cree compelling  the  defendant,  one  the 
guarantors,  to  contribute  and  pay  to  the 
plaintiffs,  the  other  jiuarantors,  the  aiiLniiut 
claimed  to  be  due  to  them  by  him  on  ac- 
count of  the  payment  made  by  them  for  him. 
to  the  Woodberry  Company,  of  hla  proi)ortinii 
of  the  debt  covered  by  the  guaranty  of  April. 
1889.  In  his  answer  he  relies  on  tbe  stntuto 
of  limitations,  and  insists  that  be  la  not  lia- 
ble after  three  years  from  the  date  of  the 
guaranty,  or,  at  most,  not  after  three  yoarw 
from  the  date  of  tbe  last  loan  by  the  ^^'oo<I- 
berry  Company  to  William  J.  Hooper;  and  he 
denies  that  the  plaintiffs  have  paid  any 
amount  under  the  guaranty  at  all. 

There  Is  no  dispute  that  the  guaranty  was 
executed,  delivered,  and  accepted,  or  tiiat  tlu- 
Woodberry  Company  advanced  money  and 
delivered  goods  to  William  J.  Hooper;  nor  Ifi 
there  the  slightest  pretense  that  Alcasus 
Hooper  has  ever  paid  a  single  cent  to  reim- 
burse his  brothers  any  portion  of  the  amount 
they  paid  for  him  under  the  guaranty.  The 
defendant  seeks  to  eac&pe  all  liability  to  the 
plaintiffs,  and  to  avoid  a  compliance  with 
the  obligation  which  he  deliberately,  autl 
with  full  knowledge  of  aU  the  facts,  as- 
sumed, by  now  taking  refuge  behind  the 
plea  of  the  statute  of  limitations.  Utterly  Is- 
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norlDg  whatever  of  equity  tbere  la  In  the 
claim  which  th^  prefer  against  him,  and 
without  Tentnrlng  to  go  upoD  the  witness 
staud  or  to  question  under  his  oath  any  al- 
legation of  the  bill,  he  repudiates  the  liabil- 
ity wblch  has  arisen  under  his  explicit  and 
formal  contract;  and  he  repudiates  It  be- 
cause more  than  three  years  hare  elapsed 
between  the  date  of  that  contract  and  the 
time  when  these  proceedings  were  begun. 
It  Is  difficult  to  conjecture  bow,  under  all  the 
circumstances  of  this  case,  a  less  meritorious 
defense  could  have  been  attempted. 

While  the  undertaking  of  a  guarantor  tech- 
nically differs  from  that  of  a  surety  (Kramph 
T.  Hatz,  52  Pa.  St  S26),  still  the  contract  of 
guaranty  la  the  obligation  of  a  surety  (DavlB 
T.  Wells,  Fargo  &  Co..  104  U.  S.  1S9).  Both 
are  accessory  contracts.  That  of  a  surety  is 
in  some  sense  conditional;  that  of  a  gnarau- 
tor  is  strictly  so.  A  guaranty  Is  a  secondary, 
wbile  a  suretyship  Is  a  primary,  obligation. 
A  guaranty  Is  a  mercantile  instrument,  to  be 
construed  according  to  what  Is  fairly  to  be 
presumed  to  have  been  the  understanding  of 
the  parties,  without  any  strict  technical  ac- 
curacy, but  in  furtherance  of  Its  spirit,  and 
liberally  to  promote  the  use  and  convenience 
of  commercial  Intercourse.  It  should  be  giv- 
en that  effect  which  will  beat  accord  with 
the  intention  of  the  parties  as  manifested  by 
the  terms  of  the  guaranty,  taken  In  connec- 
tion with  the  subject-matter  to  which  It  re- 
lates, and  neither  enlarging  the  words  be- 
yond their  natural  Import  in  favor  of  the 
creditor  nor  restricting  them  in  aid  of  the 
surety.  The  circumstances  accompanying 
the  whole  transaction  may  be  looked  to  in 
ascertaining  the  understanding  of  the  par- 
ties. Lee  V.  Dick.  10  Pet.  482;  Mauran  v. 
Bullus,  16  Pet  528;  Bell  v.  Bruen.  1  How. 
169;  Davis  v.  Wells,  Pargo  &  Co.,  104  U.  S. 
169;  Mussey  v.  Rayner,  22  Pick.  228.  The 
contract  of  a  surety  must  have  such  a  con- 
stmctlon  given  to  It  as  will  carry  out  the 
intention  of  the  parties  to  It  (Engler  v.  In- 
surance Co..  46  Md.  333;  McShane  v.  Bank, 
73  Md.  135.  20  Atl.  776);  and  the  contract  of 
a  guarantor  ought  not  to  be  Interpreted  by 
any  different  rule. 

When  It  Is  remembered  that  the  three 
guarantors  obviously  Intended  to  aid  In  a 
substantial  manner  their  less  prosperous 
brother,  who  had  but  recently  before  the 
date  of  the  guaranty  assigned  bis  property 
for  the  benefit  of  his  creditors,  and  who  was 
therefore  practically  beginning  his  buslnem 
career  anew,  and  when  the  terms  themselves 
of  the  guaranty  are  considered,  and  the  close 
kinship  and  Intimate  business  relations  ex- 
isting between  all  the  parties  to  the  trans- 
action are  borne  in  mind,  it  may  be  fairly 
presumed  that  the  Intention  of  all  the  par- 
ties to  the  Instrument  was.  not  that  the 
guarantors  should  only  be  liable  for  three 
years  from  the  date  of  the  guaranty,  or  for 
three  years  from  the  date  of  the  last  Item  in 
the  account  due  to  the  Woodbenry  Company, 


but  that  they  should  remain  answers 
long  as  the  liability  of  the  principal 
continued  a  subslBtlng.  undischarged  1 
edness,  and  that  their  conditional  Uab 
pay  would  become  a  fixed  and  enfoi 
obligation  as  against  them  as  soon  aa 
days  notice  should  be  given  and  shot 
pire.  If  the  principal  debtor  were  the 
ble  to  pay.  There  Is  nothing  on  the  1 
the  guaranty  to  indicate  that  the  par 
it  contenqdated  that  the  money  km 
the  Woodbury  Company  was  to  be  ret: 
the  debtor  within  three  years  from  it 
and  much  less  is  there  a  single  w 
phrase  which  Implies  that  they  nnd< 
or  designed  that  their  liability  waa  ui 
tionally  and  absolutely  restricted  or  & 
to  that  period  of  time.  On  the  contrar 
lug  to  the  instrument  a  perfectly  natu: 
unstrained  construction.  It  discloses 
pose  to  continue  liable  without  ref 
to  such  a  limit;  and  it,  in  terms,  fix 
other  period  for  payment  by  the  guar 
from  which  date,  and  no  other,  the  i 
of  limitations  b^an  to  run  in  their 
Now.  the  statute  of  limitations  c<Hni 
running  In  favor  of  a  surety  or  gas 
from  the  time  he  Is  liable  to  suit,  ai 
may  or  may  not  be  the  same  time  thi 
cipal  becomes  so  liable.  1  Brandt 
143.  When,  then,  were  the  guaranto 
cording  to  the  terms  of  their  contract, 
preted  in  the  light  of  all  the  surro 
circumstances,  bound  to  pay  to  the 
berry  Company  the  amount  which  the: 
ly  and  severally  promised  to  pay?  i 
on  demand  or  at  once,  upon  the  ex< 
and  delivery  of  the  paper?  or  In  three 
thereafter?  or  at  the  time  the  princlpa 
or  was  liable  to  be  sued?  They  Joist 
severally  agreed  **to  pay  on  thirty  da; 
tice."  That  Is  the  period  of  time  fixed 
guaranty.  Until  the  notice  had  bera 
and  the  30  days  had  expired,  they  W( 
viously  not  bound  to  pay.  The  notice 
condition  precedent  to  the  right  of  ttu 
itor  to  sue.  Even  a  negotiable  pron 
note,  payable  upon  a  condition,  does  n 
ture  until  the  condition  has  happej 
Rand.  Com.  Paper,  |  1050);  and  a  gui 
whose  w<H^8  are  to  be  taken  as  at 
against  the  goarantor  as  the  sense  n 
mit  (Drummcmd  v.  Priestman.  13  ^ 
515),  is  not,  upon  principle,  subject  to 
ferent  rule.  Tlie  guarantors  bad  tl 
doubted  right  to  stipulate  that  their  li 
should  not  be  enforceable  imtll  after  1 
piratlon  of  a  designated  time,  and, 
Incorporated  that  provision  In  the  co 
both  the^  and  the  credltw  were  bound 
by.  The  financial  condition  of  Will! 
Hooper,  his  large  Indebtedness  to  the 
of  hts  father,  which  he  waa  unable  t 
the  fiduciary  relations  which  tbe  guf 
held  towards  the  estate  aa  executors  an 
teea,  and  the  ertdent  porpoae  they  poi 
bod  in  view  to  htip  tfa^  brother  1 
Taaoes  which,  though  mad*  In  tbe  u 
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txJ berry  Company,  were  Ittrgcly,  In 
/act,  the  money  of  the  estate,  be- 
le  estate  was  a  holder  of  much  of 
pany's  capital  stock,  and  their  Intl- 
lowledse  of  all  the  surrotmdlng  clr- 
ices,  give  emphasis  to  the  codcIq- 
t  they  meant,  by  agreeing  "to  pay  on 
nys'  uotlce,"  to  fix  that  period  aa  the 
in  their  obligation  could  be  enforced, 
e  defendant  understood  the  contract 
y  this  Is  put  beyond  all  cavil  or  con- 
by  the  defense  he  took  and  rac* 
7  availed  himself  of  when  the  first 
tqulty  was  filed  against  him.  That 
we  have  already  stated,  was  dls- 
at  his  instance,  solely  because.  In  the 
a  of  his  demarrer,  "neither  theWood- 
aaufactiuing  Gompany  nor  the  plain- 
*  *  claiming  by  subrogation,  had 
t  to  claim  and  demand  anything  nn- 
pretended  assumpsit  or  gtiaranty, 
nor  to  bring  any  suit  therefor  until 
e  expiration  of  the  period  of  thirty 
an  the  date  of  the  service  of  the  no- 
ren  on  March  26,  1894.    Having  as- 
In  a  most  formal  and  unequivocal 
this  to  be  the  true  and  correct  con- 
1  of  the  contract,  he  now  repudiates 
interpretation,  and  relies  upon  a  to- 
rlant  and  Inconsistent  one.    He  was 
the  position  he  took  then,  and  Is 
[n  the  one  he  assumes  now.  The 
nt  to  pay  on  80  days'  notice  is  not 
ement  to  pay  twfore  80  days  have 
nor  Is  It  an  agreement  to  pay 
30  notice  be  given;  but  It  is,  in  legal 
ubstantlally  equivalent  to  a  promise 
Dn  demand  after  a  designated  date, 
uch  instances  It  lias  been  held  that 
nte  does  not  b^n  to  mn  until  the 
has  been  made.    Rhind  v.  Hynd- 
Md.  530.    As,  then,  by  the  terms  of 
:anty,  the  guarantors  could  not  have 
Lulred  to  pay,  and  could  not  therefore 
«n  sued  for  a  failure  to  pay,  until 

3  expiration  of  a  80-days  notice,  It  is 
r  manifest  that  the  statute  of  lim- 
dld  not  begin  to  run  In  their  favor 
bat  time,  liowever  it  might  have  af- 
tie  principal  debtor.  The  notice  was 
;lven  on  the  26th  day  of  March,  1891, 
ired  April  25th,  and  from  the  latter 

statute  began  to  run.    The  case  of 

Edwards,  09  Md.  409.  10  Atl.  134,  is 
listlngulshatile  from  this.  Tliatcase 

a  guaranty  given  for  the  guaran- 
:ere8t  in  a  Judgment  long  overdue, 
imcondltional  and  absolute,  and  suit 
kve  been  brought  upon  It  Immedi- 
ter  it  was  given.  Because  this  was 
tatute  began  to  run  from  its  date, 
lere  is  still  another  view  of  the  sul> 
cfa  completely  disposes  of  the  statute 
itlcHU  as  a  defense.  The  liability  of 
rantor  is  coextensive  with  that  of 
dpal,  unless  It  be  expressly  limited. 

Cont  (6th  Ed.)  'B;  Richardson  t. 

4  Ga.  719.    This,  of  course,  Is  sub- 


ject to  the  qualifications  arising  ont  of  cov- 
ertore  and  Infancy,  where  the  guarantor  Is 
held,  though  the  principal  debtor  is  not 
bound  at  aU.  1  Chit  Cont  738,  739.  Now, 
WlUlam  J.  Ho<^r's  llabiUty  contloned,  and 
the  debt  due  by  blm  to  the  Woodberry  Com- 
pany was  not  barred  by  the  statute  of  lim- 
itations when  the  pialntlffe  paid  it,  and  It 
was  c<»iBequently  not  barred  at  that  time  as 
respects  the  guarantors.  When  the  statute 
has  become  a  bar  to  the  recovery  of  a  debt 
for  which  several  are  jointly  and  severally 
liable,  the  promise  of  one  will  not  remove 
the  bar  as  to  the  others;  but,  where  one  of 
several  so  indebted  makes  a  new  promise  or 
a  payment  either  of  interest  or  of  a  part  of 
the  principal  b^ore  the  bar  of  the  statute 
has  attached,  this  will  prevent  the  statute 
from  running  as  to  the  others,  even  though 
they  be  but  sureties.  Such  promise  or  pay- 
ment fixes  a  new  date  from  which  the  stat- 
ute begins  to  run.  BUIcott  v.  Nichols,  7  GIU, 
86;  Schindel  v.  Gates.  46  Md.  004;  Bur- 
goon  V.  Blxler.  55  Md.  392.  WiUIam  J. 
Hoopw  paid  on  March  6.  1891,  the  Interest 
due  up  to  February  Ist  of  that  year;  and 
on  February  7,  1894,  less  than  three  years 
afterwards,  he  again  made  a  payment  by 
giving  his  note,  which  was  accepted  and 
subsequently  settled.  On  April  2.  1894,  the 
plalntlfTs  (two  oi  the  guarantors)  paid  the 
debt  to  the  Woodberry  Company.  There  was 
consequently  no  point  ot  time  from  the  date 
of  the  first  item  In  the  account,  October  8, 
1888,  till  the  2d  of  April,  1894.  when  the 
statute  of  limitations  had  become  a  bar. 
The  debt  was  during  ail  that  period  enforce- 
able against  the  principal  debtor,  and  the 
liability  of  the  guarantors,  being  coextensive 
with  his,  was  equally  unaffected  by  the  stat- 
ute. They  had  it  In  their  power  to  guard 
against  a  liability  lasting  so  long  had  they 
desired  to  do  so,  because  It  is  always  compe- 
tent to  a  guarantor  to  limit  his  liability  as 
to  time,  amount,  or  parties  by  the  terms  of 
his  contract  Bank  v.  Hall,  83  N.  T.  348. 
They  fixed  no  limit  other  than  the  cue  here- 
tofore alluded  to,  and  that  cannot  avail  the 
defendant  now.  Besides  these  payments  by 
the  principal  debtor,  the  plaintiffs  (two  of 
the  guarantorsX  who  were  jointly  as  well 
as  severally  bound  with  the  defendant,  con- 
tinuously recognised  and  asserted  and  ad- 
mitted their  liability  under  the  guaranty 
during  the  whole  period  of  time  covered  by 
It  The  debt  not  having  been  barred  when 
the  plaintiffs  paid  it,  there  can  be  no  ques- 
tion of  their  right  to  recover  contribution 
from  the  defendant  because  the  statute  of 
limitations  did  not  begin  to  mn  against  their 
demand  or  claim  upon  their  coguarantor  un- 
til AprU  2.  1894.  BuUock  T.  CampbeU,  fi 
OIll.  182;  Davles  t.  Humphreys,  6  Mees.  & 
W.  153. 

Closely  allied  to  the  defense  we  have  just 
considered  Is  one  of  laches.  Little  need  be 
said  in  regard  to  It    All  of  the  guarantors 

knew  the  financial  condition  of  WiUlam  J.  ^  .  ^  _      .  _ 
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Hooper  when  they  execute*!  and  delivered 
the  guaranty.  The  record  does  not  disclose 
that  he  was  at  any  time  during  the  period 
covered  by  the  guaranty  even  able  to  pay 
to  the  Woodl>eri7  Company  the  amount  that 
he  owed  It;  nor  does  it  show  that  when  the 
demand  was  made.  In  March,  he  was 

less  able  to  settle  than  be  had  been  previous- 
ly. Under  these  conditions,  a  mere  delay  In 
making  a  d«nand  upon  blm  could  not  have 
resulted  in  an  Injury  to  the  guarantors,  be- 
cause they  were  placed  by  such  delay  In  no 
worse  position  than  if  demand  had  been 
made  earlier.  Mere  prolongation  of  the  time 
of  payment  will  not  discbarge  a  surety  or 
a  guarantor  (Benjamin  v.  Hillard,  23  How. 
140),  because,  as  concisely  stated  by  the  late 
Mr.  Justice  Mathews  in  Davis  v.  Wells.  Par- 
go  &  Co.,  104  U.  S.  158,  "both  the  laches  of 
the  plalntier  and  the  loss  of  the  defendant 
must  concur  to  constitnte  a  defense."  It  Is 
therefore  Incumbent  on  the  partly  relying  on 
this  defense  to  establish  the  facts  which  com- 
pose It;  and  hence  he  most  not  only  show 
that  there  has  been  an  unreasonable  delay, 
but,  further,  that  an  injury  or  loss  conse- 
quent thereon  has  been  sustained  by  him. 
Not  only  has  that  not  been  done,  but  the 
record  coatalnfl  evidence  to  the  effect  that  at 
no  time  since  his  assignment,  in  1880,  hau 
William  J.  Hooper  been  in  a  condition  to 
pay  his  creditors  all  that  be  owed. 

We  now  come  to  the  question  respectlnp 
the  payment  by  tbe  plaintiffs  to  the  Wood- 
beri-y  Company  of  the  amount  for  which 
they  and  the  defendant  were  responsible  un- 
der the  guaranty.  William  J.  Hooper  was 
indebted  to  the  Woodbeiry  Company,  The 
Wood  berry  Company  was  Indebted  to  Theo- 
dore Ho<^er  on  April  2,  1894,  in  a  sum 
amounting  to  nearly  |23,000,  and  it  was  also 
indebted  at  the  same  time  to  James  B.  Hoop- 
er to  an  amount  exceeding  $60,000.  These 
sums  stood  to  their  credit,  respectively,  on 
tbe  books  of  tbe  company.  They  could  have 
demanded  on  that  day  these  amounts  In 
cash.  Instead  of  doing  so,  they  Instructed  the 
bookkeeper  of  the  company  to  debit  Theo- 
dore's account  with  $20,612.09,  and  to  debit 
James  E.  Hooper's  account  with  the  like 
sum;  and  the  total  of  these  two  debits,  viz. 
$41,224  and  odd  cents,  was  credited  upon 
William  J.  Hooper's  account  Tbe  result  of 
these  entries  was  that  William's  debt  to  tbe 
Wood  berry  Company  was  extinguished  to 
the  extent  of  $41,224,  and  tbe  debts  of  tbe 
Woodberry  Company  to  Theodore  and  to 
James  B.  were  reduced  each  $20,612.  This 
process  as  effectually  paid  the  Woodberry 
Company  the  amount  due  to  it  under  the 
guaranty  as  though  Theodore  and  Jamea  E. 
had  demanded  and  received  from  tbe  Wood- 
berry Company  checks  for  $41,224,  and  had 
presented  those  checks,  had  them  cashed, 
and  had  then  taken  thecasb  and  paid  It  to  tbe 
Woodberry  Company  In  settlement  of  Wil- 
liam's indebtedness.  After  these  entries  bad 
been  made,  William  owed  the  Woodberry 


Company  nothing  on  the  guarantied 
ednees,  and  tbe  Woodberry  Corapan 
Theodore  and  James  each  $20,612  le 
it  had  owed  them  before.  Clearly,  thl 
action  resulted  In  an  al>8olute  payn 
the  plaintiffs  of  tbe  entire  indebtedni 
ered  by  the  guaranty.  It  was,  howe 
jected  tbat,  as  no  cash  was  In  fact  v 
payment  was  in  reality  made.  But  ii 
have  been  an  utterly  idle  and  nselei 
had  checks  been  drawn  and  cashed,  s 
the  cash  been  then  paid  to  the  Wot 
Company.  The  money  was  in  bank,  • 
ed  In  the  name  of  William  B.  Ho 
Sons.  In  which  name  the  Woodb^r 
pany  kept  Its  bank  accounts,  and  cou 
been  drawn  out  and  used;  bat  It  won 
been  redeposlted  at  once,  and  beyond 
additional  entries  In  the  books  of  tl 
cem  the  substantial  result  would  hai 
ultimately  Identical.  We  ought  to  a< 
there  Is  nothing  in  the  snggestio 
money  briongtng  to  the  estate  of  ^ 
E.  Hooper  was  Included  in  the  anm 
which  William  E.  Hooper  &.  Sons  wei 
ited  In  tbelr  bank  accounts,  and  on 
bank  accounts  the  checks,  had  the; 
used  at  all,  would  necessarily  hav< 
drawn;  and  the  suggestion  can  be 
avail,  because  the  estate  was  invariabl 
ited  on  the  books  of  the  Woodlterrj 
pany  with  whatever  sums  of  mone: 
due  to  It,  and  the  cash  itself  was  all 
disposal  of  the  Woodberry  Company  t 
of  its  own. 

There  Is  one  more  question  to  be 
ered,  and  that  relates  to  the  apiwllan 
bility  to  pay  to  the  appellees  one-third 
interest  paid  by  them  to  the  Woodben: 
pany.  The  sum  of  $41,224,  paid 
Includes  not  only  simple,  but  som< 
pound.  Interest.  The  appellant  insists: 
that  he  is  liable,  if  liable  at  all,  for  on 
third  of  the  sum  of  $S5,000,  with  Intei 
that  one-third  from  April  2,  18W,  th 
his  coguarantors  paid  his  share  of  tb 
gatlon  for  blm;  and,  secondly,  tbat  I: 
not  be  held  for  any  comitound  Interes 
Is  clearly  mistaken  In  assuming  that  1 
bility  under  the  guaranty  was  absi 
limited  by  the  terms  of  that  inatrumei 
sum  not  exceeding  $35,000  altogether 
lluiitation  of  $33,000  was  not  a  llmltati 
on  tbe  guarantor's  nlterior  liability 
creditor,  but  it  was  a  restriction  of  tbe 
gate  amount  of  the  loans  aiid  advance) 
nmde  by  the  Woodberry  Ccmpany  to  W 
J.  Hooper.  For  goods  sold  and  money 
to  an  amount  not  exceeding  the  sum  c 
000,  they  guarantied  payment  to  the 
or;  but  as  tbe  guaranty  did  not  provl 
an  immediate  payment,  and  tbe  guar 
did  not  contemplate  one,  it  is  obviou 
their  undertaking  embraced,  besides  th 
ified  maximum  capital  sum,  the  sai 
cessories  and  consequences  (connexoi 
dependentlum)  which  measured  the  exi 
their  principal's  llablUty.    Potb.  Ob 
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T.  Cbalklen.  3  Maule  k  S.  W&\  Bcd- 
.  HUIard,  23  How.  149. 
all  of  the  guarantot-B,  including  the 
It,  who  was  treasurer  of  the  creditor 
t  when  the  debt  was  contracted  and 
ranty  wan  glTen,  knew  that  it  was 
irlable  and  uniform  practice  of  the 
Y  to  charge  up  interest  on  all  ac- 
Bvery  four  months.  He  knew  that 
was  an  Incident,  an  accessory,  and  a 
ence  of  every  debt  due  to  the  com- 
id,  therefore,  that,  when  the  limit  of 
for  loans  and  sales  would  be  reached, 
:or  would  be  charged  upon  that  sum, 
terest  in  the  accustoined  way.  He 
«d  with  refercuce  to  that  Incident  or 
T  of  the  principal's  debt,  and,  like 
ctpal  debtor,  be  is  accountable  for  It 
gard  to  componnd  Intereat  there  Is  no 
f.  This  )b  not  a  proceeding  to  re- 
>mpound  interest  as  a  penalty  for  the 
)f  a  fiduciary  duty,  as  In  Ringgold  t. 
a,  1  Har.  &  G.  79,  and  Dtflrenderffer 
ler,  3  om  &  J.  311;  nor  does  It  be- 
tbe  group  of  cases  of  which  Rayner 
»n,  20  Md.  480,  and  Dennis  t.  Dennis, 
r3,  are  illustrations ;  bat  it  la  a  pro- 

inrolTlng  the  doctrine  that  where 
ties  to  a  transaction,  among  them- 
reat  accrued  Interest  as  an  augmen- 
if  the  original  principal  sum,  and 
ip  Interest  thereon,  it  Is  unobjectfon- 
rabscquent  lienors  without  notice  are 
ed  thereby.  In  Fitzhugh  t.  McPber- 
GIU,  40S,  oar  predecessors  said: 
intereit  has  once  accrued,  it  becomes 

There  ia  no  longer,  therefore,  any 
1  to  an  agreranent  inter  partes  that 
>e  considered  principal,  and  tlierefore 
terest"  Id.,  9  QUI  St  3.  61.  This  was 
In  Brown  r.  Hardcastie,  63  Md.  498, 
lUy  sanctioned  by  Judicial  precedent 
■e.  Baton  t.  Bell,  S  Bam.  &  Aid. 
cox  T.  Howland,  23  Pick.  167;  Stoke- 
ompson,  84  Pa.  St  210;  Calhoun  t. 
1,  84  Am.  Rep.  101;  Vaoghan  v.  Ken- 
4jk.  114;  Wood  V.  Whlsler,  67  Iowa, 
•i.  W.  847;  6  LawBon,  Rights,  Rem. 
1 2443;  Mueller  r.  McGregor,  28  Ohio 

Talliaferro  t.  King,  0  Dana,  331; 

T.  Nixon,  69  N.  C.  80;  Pearce  v. 
y,  10  R.  I.  223;  Pelrce  v.  Rowe,  1 
9:  Townsend  v.  Riley,  46  N.  H.  800; 
ead.  Caa  (4th  Ed.)  533,  notes  to  Bel- 
"rench.  That  all  the  [wrties  agree  to 
pounding  admits  of  no  dispute^  Bt> 
y  of  compound  Interest  made  up  to 
91,  was  made  while  the  defendant 
isurer  of  the  Woodberry  Company, 
le  be  had  possession,  or  at  least  con- 
[le  books.  The  plaintlfTs  hare  proved 
"oken  custom  to  make  such  charges, 
defendant  has  uttered  no  word  of 
It  is  simply  incredible  that  the  de- 
did  not  know  and  did  not  fully  ap- 

thls  course  of  dealing.  He  was  a 
itthronghout  His  failure  to  testify 
auae  must  be  treated  as  an  admls- 
3lA.no.E^— 33 


sion  of  his  assent  thereto;  and  his  conduct, 
while  treasurer,  in  coofca'ming  to  the  uni- 
form custom  of  making  periodical  rests,  and 
thus  computing  interest  on  intereet  not  only 
la  respect  of  this,  but  with  regard  to  all  oth- 
er accounts,  estops  him  to  question  its  pro- 
priety now. 

Upon  a  careful  review  ot  the  whole  record, 
we  have  discoverod  no  error  whatever;  and, 
as  a  consequence,  the  decree,  wblcb  required 
the  defenrlant  to  make  contribution  as  pray- 
ed in  the  bill,  will  be  affirmed,  with  coats  In 
this  court  end  in  the  court  below.  Decree 
affirmed,  with  coats  above  and  bdow. 


BADART  T.  FOULON. 
(Goort  of  Appeals  of  Maryland.    Marcb  20, 
1895.) 

QUBSTIONB    FOa   JOBT  —  CoMTHACT    IN  FoRCION 

luHQOAOi — Hebqer  bt  CoNTRjhOT — Rccov- 
■BT  or  MoNCT  Loaned. 
L  Where  a  contract  la  in  a  foreign  lan- 
guage. It  Is  for  the  jury  to  aucertain  the  mean- 
ing 01  the  terms  from  the  vTideuce  of  peraons 
skilled  in  the  particular  language. 

2.  To  explain  the  meaning  of  a  coutract 
written  in  a  loreign  language,  the  original  and 
traDslationB  are  admlBsible. 

3.  A  contract  made  by  a  person  describins 
himself  as  agent  cannot  be  admitted  to  bind 
the  principal  where  there  is  no  evidence  of  the 
agent's  authority. 

4.  All  preliminary  negotiations  being  mer- 
ged in  the  contract  sued  on,  a  previoua  contract 
and  correspondence  between  defendant  and  a 
third  party  cannot  be  admitted  to  vary  the  con- 
tract or  substitute  a  new  one  for  it 

G.  In  an  action  for  money  loaned  under  a 
written  contract  the  declaration  in  which  con- 
tains the  common  counts,  it  is  error  to  instruct 
the  jury  to  find  for  defendant  unless  the  con- 
tract was  delivered  to  plaintiff;  siQce,  if  the  con- 
tract was  not  delivered,  defendant  would  be  lia- 
ble on  the  common  connta. 

Appeal  from  superifH-  court  of  Baltimore 
city. 

Action  by  Therese  Catharine  Fotdon 
against  Antolne  F.  Badart  Prom  a  Judg- 
ment for  plalntur,  defendant  appeals.  Af- 
firmed. 

Argued  before  ROBINSON,  C.  J.,  and 
BRYAN,  BRISCOE,  McSHBRRY,  FOWL- 
ER, ROBERTS,  PAGE,  and  BOYD,  JJ. 

0.  J.  Bonaparte,  tar  appellant  E.  H.  Gans 
and  B.  H.  Haman,  for  appellee. 

BRYAN,  3.  Thereae  Catharine  Fonlon, 
widow,  of  Brussels,  Belgium,  brought  suit 
against  Antolne  F.  Badart  The  narr,  con- 
tained the  common  counts  in  assumpsit,  and 
also  a  special  count  on  a  written  contract. 
After  a  Jury  trial,  judgment  was  rendered 
against  the  defendant  ftnd  he  appealed  to 
this  court  It  wsa  shown  in  evidmce  that 
the  parties  entered  into  a  written  contract 
with  each  other,  which  was  executed  in 
duplicate,  signed  with  their  respective  hands; 
and  that  in  consequence  of  this  contract,  the 
plaintiff  sent  to  the  def^dant  $10,000.  The 
plaintiff  and  Mr.  Schelfhoudt,  her  brother, 
were  examined  under  a  commission,  Tb«r 
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both  described  the  transaction  as  a  loon  of 
moaej,  and  both  testified  that  the  defendant 
was  Indebted  to  the  plaintiff.  The  defend- 
ant contended  that  the  in<mey  was  not  loaned 
to  him,  but  that,  by  the  written  agreement, 
the  plaintiff  entered  Into  partnership  with 
blm,  and  that  the  sum  of  $10,000  was  her 
contribution  to  the  partnership  capital.  The 
agreement  was  In  the  French  language. 
Two  competent  Interpreters  were  sworn,  who 
made  made  separate  translations,  differing 
from  each  other  la  some  partlcniars.  Ac- 
cording to  the  testimony  of  the  interpreter 
examined  on  behalf  of  the  plaintiff,  the 
transaction  was  described  as  a  loan,  and  the 
mon^  was  required  to  be  paid  back  two 
years  after  the  date  of  the  loan.  According 
to  the  testimony  of  the  Interpreter  examined 
on  behalf  of  the  defendant,  the  transaction 
was  descrit>ed  as  a  "contribution  to  the 
capital,"  and  the  delivery  of  the  money  to 
the  defendant  by  the  plaintiff  was  called 
"advance  money,"  and  the  principal  was  re- 
deemable two  years  after  the  date  on  which 
it  was  received.  After  the  two  translations 
bad  been  offered  In  evidence,  the  defendant 
moved  the  court  to  exclude  the  contract 
from  the  ctmslderatlon  of  the  jury.  The 
court  overruled  the  motlMi,  and  the  defend- 
ant accepted.   This  Is  the  first  exception. 

It  Is  undoubtedly  the  province  of  the  court 
to  construe  all  written  Instmmoits;  but,  if 
the  language  In  which  they  are  expressed  is 
not  understood  by  the  court.  Its  meaning 
must  in  some  way  be  ascertained  before  the 
construction  can  be  determined.  The  words 
may  have  a  peculiar  and  technical  meaning; 
they  may  be  terms  belcmging  to  some  art, 
trade,  or  science;  they  may  by  commercial 
or  local  usage  have  acquired  an  unusual  sig- 
nification; or  they  may  be  In  a  ^foreign  lan- 
guage. In  all  these  Instances  we  must,  of 
necessity,  resort  to  evidence  to  disclose  that 
which  Is  unknown.  The  meanings  of  words 
are  tacts;  and  the  jury  Is  the  tribunal  to  de- 
cide upon  the  existence  of  facta,  except  un- 
der circumstances  of  a  special  character, 
which  have  no  c(Hinectl(»i  with  the  present 
question.  In  Williams  v.  Woods,  16  Md.  252, 
it  was  held  that  when  the  terms  of  a  writ- 
ten Instrument  are  technical  or  equivocal, 
parol  evidence  is  admissible  to  explain  their 
meaning,  and  that  this  evidence  is  for  the 
conslderatI(m  of  the  jury,  and  that  the  court 
must  Instruct  the  Jury,  conditionally  or  by- 
pothetlcally,  what  should  be  the  proper  con- 
struction of  the  written  instrument,  accord- 
ingly as  they  find  the  meaning  of  the  words 
from  the  evidence.  There  can  be  no  possi- 
ble reason  for  a  dlffCTence  in  the  mode  of 
proving  the  meaning  of  unknown  words, 
whether  they  belong  to  science,  art,  mercan- 
tile usage,  or  a  foreign  language.  It  Is  the 
circumstance  that  their  meaning  Is  unknown 
which  makes  It  necessary  to  have  the  evi- 
dence to  explain  them.  And  this  necessity 
applies  to  a  foreign  language  In  exactly  the 
same  manner  as  to  any  other  description  of 


unknown  words.  In  Shore  v.  Wilson,  8 
&  F.  355,  a  question  arose  about  the  i 
slon  of  extrinsic  evidence  to  explain  o 
terms  and  phrases  contained  tn  tiie  dee 
which  Lady  Hewley's  charities  wm  • 
lished.  The  case  was  very  folly  and 
argued  In  the  house  of  lords.  In  the  pre 
of  seven  of  the  judges,  whose  atten' 
was  requested,  and  whose  opinions 
asked  by  the  lords.  The  decree  was  p 
in  accordance  with  the  opinion  of  six  < 
judges,  and  of  Lord  Brougham,  Lord  : 
hnrst,  and  the  lord  chancdlor.  Three  < 
learned  judges  took  occasion  to  show 
where  the  writing  to  be  Interpreted  wai 
foreign  language,  th^  was  no  dlfferei 
the  mode  of  proof  from  that  which  prei 
In  the  ordinary  case  of  unknown  worda 
Justice  Brskine  said:  "Where  the  ii 
mmt  is  in  a  for^gn  language,  *  *  ' 
jury  must  ascertain  the  meaning  o 
terms  nptm  the  evidence  of  persons  s 
In  the  particular  language."  Page 
Bartm  Paiics  said:  'In  the  first  phice, 
Is  no  doubt  that  not  only  where  the  Ian; 
of  the  Instrument  is  such  as  the  coarl 
not  understand  It  is  c<mipetent  to  receiv 
dence  of  the  proper  meaning  of  thai 
guage,  as  when  It  was  written  In  a  f < 
tongue,  but  it  Is  also  competent  where 
nical  words  or  peculiar  terms  or  Indeei 
expressions  are  nsed  which  at  the  time  1 
strnmoit  was  written  had  acqnlt«d  sn  t 
prlate  meaning,  either  generally,  or  by 
usage,  or  amongst  particular  classes." 
555.  Lord  Chief  Justice  TIndal,  speaki 
ascertaining  the  meaning  of  a  written  li 
mmt  by  ext^nal  evidence,  said:  "Sm 
vestlgatlon  does  of  necesslly  take  pis 
the  intorpretatloa  of  Instrumoits  wrttl 
a  forelga  language;  In  the  case  of  ai 
Instruments,  where,  by  the  lapse  of  tlm 
change  of  manners,  the  words  have  ac<] 
in  the  present  age  a  dlfferoit  meaning 
that  which  they  bore  when  oilginaUj 
ployed;  In  cases  where  terms  of  art  o 
ence  occur;  In  mercantile  contracts,  ^ 
In  many  Instances  nse  a  peculiar  lanj 
employed  by  those  only  who  are  convt 
in  trade  and  tiommerce."  Pages  S66,  5Q 
2  SUrkie,  Bv.  p.  778,  the  learned  ai 
In  speaking  of  the  admission  of  evldei 
explain  terms  In  a  contract  which  are 
In  a  special  and  peculiar  sense,  goes 
say:  "The  case  seems  to  fall  wltbl 
same  ccmslderatlMi  as  If  the  parties,  in 
ing  their  contract,  had  made  use  of  i 
elgn  language,  which  the  courts  ar 
bound  to  understand."  For  these  reasoi 
think  that  the  original  contract  was  pn 
admitted  In  evldoice  along  with  the 
lations. 

The  defendant  tendered  In  evfdmioe  i 
strument  of  writing  purporting  to  be  i 
tract  between  hlms^  and  his  son  Bd 
in  which  his  son  described  himself  a 
duly-authorised  ageid  ot  tlw  ^alnttll 
1  Scbeinuradt,  her  brotbw.  Tlw  court  : 
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imft  It.  There  was  no  evidence  that 
:  Badart  was  antiiorlzed  to  make  a 
t  In  behalf  of  the  plaintiff,  and  con- 
ly  we  approve  of  the  court's  ruling, 
third  exception  was  taken  to  the 
refusal  to  permit  the  defendant  to  tes- 
It  the  plaintiff  had  an  opportunity  to 
to  the  above-mentioned  contract.  As 
tract  was  not  authorized  by  h«*,  and 
no  way  binding  on  her.  It  was  entlre- 
evant  to  Inquire  whether  she  had  an 
inlty  to  object  to  it  or  not.  She  had, 
r,  testified  under  the  commission  that 
er  agreed  to  It. 

ourth  and  fifth  exertions  were  taken 
refusal  of  the  court  to  admit  an  un- 
telegram  and  a  letter  stated  to  have 
reived  from  Schelfhoudt,  tending  to 
ome  change  In  the  original  contract 
a  plaintiff  and  defendant  There  was 
lence  that  Schelfhoudt  had  any  au- 
to make  any  change  In  this  contract, 
ixth  exception  was  to  the  court's  rui- 
txclndlng  from  the  jury  a  contract  be- 
Schdfhondt  and  the  defendant,  dat- 
'  26. 1888,  and  a  letter  from  the  same 

dated  March  2Gth  of  the  same  year, 
lapera  had  been  admitted,  subject  to 
on.  The  letter  was  preliminary  to  the 
t  between  the  plaintiff  and  defend- 
D  this  letter  the  following  words  oc- 
[  have  asked  yon  for  a  contract  slml- 
nine  forThwese  [the  plaintiff]."  The 
t  referred  to  was  the  one  Just  men- 
As  the  plaintlfTs  contract  with  the 
LDt  was  executed  subsequent  to  the 
ad  contract  in  question,  to  wit,  on  the 
April,  1889,  all  the  preliminary  nego- 
I  were  merged  in  It  The  established 
stated  lu  1  Oreenl.  Ev.  S  275:  "When 

have  deliberately  put  their  en  gage- 
In  to  writing,  in  such  terms  as  Import 

obligation,  without  any  uncertainty 
he  object  or  extent  of  such  engage- 
t  Is  conclusively  presumed  that  the 
engagement  of  the  parties,  and  the 
and  manner  of  their  undertaking, 
luced  to  writing;  and  all  oral  testi- 
if  a  previous  colloquium  between  the 

or  of  conversation  or  declaration  at 
le  when  it  was  completed,  or  after- 
as  it  would  tend  In  many  Instances 
itltute  a  new  and  different  contract 
one  which  was  really  agreed  upon,  to 
ludlce,  poBslbly,  of  one  of  the  parties, 
ted." 

idant  offered  eight  prayers,  but  sub- 
tly withdrew  the  fifth  and  sixth, 
art  rejected  the  first  second,  fourth, 
rhth,  and  granted  the  third  and  sev- 

flrst  prayer  maintained  that  there 
evldoice  legally  sufficient  to  entitle 

Intlff  to  recover.  It  was  competent 
Jury  to  find  the  execution  of  the 

t,  tite  correctness  of  the  tnmdation 

In  •rldauM  1^  the  plaintiff,  the  dellr- 


ery  of  the  $10,000  to  the  defendant,  ind  Us 
faUure  to  repay  It  at  the  expiration  <rf  two 
years.  If  they  found  theee  Acts,  \h»  plaln- 
tilTs  right  of  recovery  was  established. 

We  have  already  disposed  of  the  qnestlmu 
In  the  second  and  fourth  pmyere  by  what 
we  said  on  the  aeamd,  lldrd,  fourth,  and 
fifth  exceptions. 

The  eighth  prayer  Is  in  these  words:  "The 
Jury  are  Instructed  that  the  contract  of 
April  20,  1889,  offered  In  evidence  by  tlie 
plaintiff,  Is  not  binding  upon  the  defend- 
ant unless  It  was  either  delivered  to  the 
plaintiff  personally,  or  to  an  agent  of  the 
said  plaintiff  authorized  to  receive  It,  by  the 
defendant  personally,  or  through  an  agent 
authorized  to  deliver  It;  and,  unless  the  Jury 
shall  find  such  delivery,  then,  under  the 
pleadings  and  all  the  evidence  in  the  cause, 
their  verdict  must  be  for  the  defendant;  but 
the  Jury  are  further  Instructed  that  posses- 
sion and  production  of  the  said  contract  by 
the  plaintiff  is  prima  facie  proof  of  its  deliv- 
ery." This  prayer  Is  drawn  with  great  In- 
genuity. We  will  Inquire  whether  it  was 
proper  to  be  given  to  the  Jury,  under  the 
evidence  in  the  cause.  The  defendant  show- 
ed by  his  own  testimony  that  he  had  execut- 
ed this  contract;  that  It  was  In  the  plain- 
tiff's possession  with  his  knowledge;  that  he 
had  received  the  plaintiff's  money  under  it; 
that  he  had  written  a  letter  to  her  (October 
14,  1890)  in  which  he  suggested  a  modifica- 
tion of  It;  and  that  he  had  paid  money  under 
it  to  Schelfhoudt  for  her  use.  It  would 
hardly  be  Just,  In  the  face  of  such  testi- 
mony, to  allow  him  to  <Lms  the  ddlvery  be- 
fore the  Jury.  If  It  were  necessary  to  de- 
cide the  question,  we  should  be  inclined  to 
adopt  In  this  case  the  rule  applicable  to  hold- 
ers of  promissory  notes;  that  Is  to  say,  that 
possession  Is  prima  facie  evidence  of  deliv- 
ery, and  that  It  Is  sufficient  to  enable  the 
holder  to  maintain  a  suit  unless  mala  fides 
Is  proved.  Whlteford  v.  Burckmyer,  1  Gill, 
145;  Burckmyer  v.  Whlteford,  6  GUI,  16; 
Merrick  v.  Bank,  8  Gill,  71.  We  do  not  wish, 
however,  to  be  understood  as  intimating  that 
where  two  parties  enter  Into  a  written  con- 
tract Aud  one  of  them  performs  all  the  stipu- 
lations on  his  part,  the  other  can  defeat  an 
action  on  the  ccmtract  by  refusing  to  deliver 
the  Instrument  This  eighth  prayer  ought 
not,  under  any  circumstances,  to  have  been 
granted,  because  even  If  the  instrument  had 
not  been  delivered,  and  the  nondelivery  had 
nulllfled  the  contract  the  defendant  would 
have  been  liable  on  the  common  counts  In 
the  declaration  for  the  plaintiff's  money 
which  had  been  delivered  to  blm. 

In  the  instruction  glvoi  by  the  court.  It 
was  assumed  that  the  translation  asserted 
by  the  plaintiff  was  correct  We  have  seen 
that  this  questi<m  ought  to  have  been  left 
to  the  Jury;  but  as  there  was  no  special  ex- 
ception to  this  instruction,  we  cannot  reverse 
for  thia  reason.  Judgment  affirmed. 


.  . ■ .  — 


-  • 


Digitized  by 


Google 


516 


ATLAimO  BEPOBTEB,  ToL  81. 


STATE  T.  SMITH  et  al. 
(Ooart  of  Error*  and  Appeals  of  Ddawara. 

Jan.  24,  X8Q0.) 
Altskatiom  ow  Bomd — Hbuub  of  Bdbbtibs. 
Where  a  tax  orilector,  without  the  knowl- 
edge of  the  BnretJes  mi  hia  official  bond,  affixea 
a  seal  to  his  aigiiatiire  after  the  bond  haa  beoi 
and  seated  by  tham,  the  mrettea  are  re> 

leased. 

Error  to  snperior  ooart,  Saaaex  comity. 

ActKw  by  Ttamnpaon  B.  Smith  and  others 
against  the  atate  of  D^ware  to  set  aside 
Judgments  against  plaintlflS.  as  sureties  on 
the  official  bond  Of  Stephen  W.  Shockley, 
tax  collector.  Judgment  for  plalntlfEs,  and 
defendant  brings  error.  Afllrmed. 

Hie  following  la  the  agreed  case: 

'*That  the  levy  court  of  said  connty  of 
Bimex.  did  on  the  lat  day  ot  Febmary,  A. 
D..  1881,  appoint  BtqAen  W.  Bhoctaey  the 
c(^eetor  q€  Cedar  Creek  hundred;  that  on 
the  Btb  day  of  March.  A  D.  1881.  the  said 
Stephen  W.  Sho<Aley,  and  the  said  Thomp- 
wm  B.  Smith,  Bllaa  W.  Shockley.  of  W.. 
and  George  R.  Swain  executed  what  par- 
parted  to  be  a  bmd  In  faTor  of  the  state  of 
Delaware  f  w  the  penal  sum  of  ten  thousand 
doHars;  that  a  copy  of  said  bond  is  bwe- 
wlth  appended,  maifeed  'A';  that,  at  the 
time  of  signing  said  bond,  there  was  no 
seal  affixed  to  the  name  or  idgnature  <A  said 
Stepboi  W.  Shockley,  by  mnlsslon  or  neg- 
lect to  affix  the  same;  that  on  the  9th  day 
of  February,  A  D.  1888.  at  the  Instance 
and  request  of  Samuel  Baom,  president  of 
the  said  levy  court,  the  said  Stephen  W. 
Shockley  affixed  a  seal  to  his  signature  In 
the  presence  ot  the  said  WUUam  F.  Causey, 
who  attested  the  same  by  and  with  the  con- 
sent of  the  said  Stephen  W.  Shockley;  that 
the  said  seal  was  added  or  affixed  by  the 
said  Stcsihen  W.  Shockley  without  the 
knowledge  or  ctmsent  oi  the  said  Thompscm 
B.  Smith,  BUaa  Shockley.  of  W.,  or  George 
B.  Siraln.  the  above  ^Untlffli,  who  had 
signed  and  executed  the  said  purptHted  IxHid 
as  sureties  thereof;  that  oo  the  12th  day  of 
February,  1883,  four  sereral  Judgmttits  for 
ten  thousand  dollars  eadi  were  confessed  la 
said  court  under  and  by  Tlrtue  of  the  joint 
and  several  warrant  of  attorney  attached  to 
said  bond,  being  Nos.  165.  106,  and  187  to 
October  term,  A  D.  1882,  and  execution  Is- 
sued theretm.  Up<m  the  above  statement  of 
fact^  the  said  parties  pray  the  judgment  of 
the  said  superior  court  whether  the  addition 
of  the  seal  to  the  same  or  signature  of  the 
said  St^hen  W.  Shockley  at  the  time  and  In 
the  manner  afwesald  did  not  rdease  and 
discharge  the  said  Thomps<m  B.  Smith,  Bllas 
Shockl^.  of  W.,  and  George  B.  Swain,  the 
sureUea  of  the  said  St^ben  W.  Shoddi^  In 
sedd  Instrument,  from  all  liablU^  as  sure* 
ties  of  the  said  Stephen  W.  Shockley  th»ein, 
and  whether  said  judgments  and  executions 
Issued  thereupon  ^onld  not,  so  tar  as  said 
sureties,  the  said  Thompson  B.  Smith.  Bllas 


Shockley,  ot  W..  and  Geo^  B.  Swain, 
concerned,  be  vacated,  stricken  out,  and 
for  naught" 

*'Bxhtblt  A. 

"Know  all  men  by  these  presenta, 
we,  Stephm  W.  Shockley,  T.  B.  Smith.  I 
Shockley,  Gea  B.  Swain,  and  WUllan 
Shockley,  of  the  connQr  of  Sussex  and  i 
of  Delawsre,  are  held  and  firmly  bound 
the  state  of  Ddaware,  In  the  sum  of 
thousand  dcAars,  lawful  money  d  the 
state  of  Delaware  to  be  paid  to  the 
state,  <Hr  Its  certain  attorney,  to  wfai<A 
meat  well  and  truly  to  be  made  and  i 
we  Und  ourselves,  onr  heirs,  ueentoro. 
administrators,  each  and  every  one  oC  tl 
and  as  J(^tly  for  and  in  the  whcde,  fl: 
by  these  presmts,  sealed  with  onr  seals, 
dated  the  fifth  day  of  March,  In  the  yei 
onr  Lord  one  thousand  eight  hundred 
elghty-on&  The  ccaidltton  of  tUs  above 
Ilgatiw  Is  such  that.  If  the  above-b< 
Stephen  W.  Shockley,  being  cc^ecto 
Cedar  Greek  hundred.  In  Sussex  county,  i 
faithfully  and  diligently  colOect  all  the  i 
and  taxes  which  he  shall,  according  U 
duplicate  and  vnurant  to  be  Issued  to 
as  such  cf^lectw.  be  required  to  collect, 
all  the  taxea  whatev»  which  shall  be 
mitted  to  him  tor  collection,  and  shall 
the  amount  of  all  such  ratea  and  tans 
cepting  only  so  far  as  allowances  shaJ 
made  to  him  1^  tbe  levy  court  toe  ddlni; 
dee,  commissions,  or  othwwise,  to  tlu 
fiws  authorised  by  law  to  receive  the  s 
in  the  maimer  and  within  tbe  tbnea 
scribed  by  law  or  legally  appointed  by 
levy  court  of  said  county  tor  that  pnz] 
and.  turthonncxe,  if  the  said  Stapha 
Shockley  shall  ptaiorm  the  duties  ot  hi 
flee  ot  collector  as  aforesaid,  In  all  th 
with  fldeUty,-^then  the  above  obUgatioo  i 
be  void.  And.  further,  we  do  hereby 
thorlse  and  onpower  any  attorney  at 
practicing  within  the  aforesaid  s^te  t( 
pear  tor  us,  and  each  ot  us.  and,  aftei 
ixt  mart  declarations  filed  for  the  above 
ot  ten  thousand  doUs£%  tiierenpon  to 
tess  judgment  cr  Judgments,  aa  ot  any 
OE  time  after  the  date  hvnol,  with 
of  execution,  agreeable  to  the  laws  ol 
aforesaid  state  ot  Delawan,  herein  re 
Ing  all  error  or  errors  that  may  bappc 
be  in  entering  said  Judgment  or  Judgm 
or  the  execution  which  shall  be  Issued  t 
on.   Witness  our  hands  and  seals,**  eta 

The  court  below  rendered  the  foUo 
decision:  "And  now,  to  wl^  this  14tb 
of  April,  A.  D.  1887,  the  above  and  forei 
cam  stated  coming  on  to  be  heard,  and  i 
argument  thereupon  had  the  coonn 
both  sides,  and  after  mature  deliben 
thereiQKm  had  by  the  court,  it  waa  adju 
that  upon  the  facts  set  forth  In  the 
stated  tbe  said  Instrument  was  not  bin 
upon  the  said  T.  B.  Smith,  Bllaa  W.  SI 
ley,  of  W.,  and  G.  B.  Swain,  and  thai 
sevtfal  judgments  entered  against  tha 
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tiTely  by  virtue  of  the  warrant  of  attoiv 
In  said  Instrument  are  and  are  bereby 
led  to  be  null  and  void,  together  wlUi 
executions  Issued  thereon." 

lai-les  M.  Cnlleu  and  David  T.  Marvel, 
the  State.  WllUam  F.  Causey  and  Bd- 
i  RidgeJy*  for  defendants  In  error. 

BB  OUBIAU.  Afflrmwrt. 


JAMISON  T.  MeWHORTER. 
}iirt  of  Errors  and  Appeals  of  Delawarv. 

June  3,  1885.) 
iTBUonoH  OF  Wtll  —  Live  Estatb  —  tluTR 

WITHOUT  Lsi.TINe  COILDRIlT—MOBTaAtta  * 

OF  TrDBT  &8TA.TB — VaUDITT. 

1.  A  devise  to  a  person  ot  a  legal  estate  for 
jxpressly,  and,  In  case  of  hia  death  leaving 
ild  or  children  or  the  Issue  of  such,  remain- 

0  such  child  or  children  or  the  issue  of  snch. 
heirs  and  assigus,  aud^  in  case  of  his  death 

out  leaving  chfld  or  children  or  the  issue  of 
,  the  estate  to  go  to  his  hrothera,  vests  In 
person  an  estate  for  life.    Houston,  J., 
iDtirue. 

2.  Where  a  will  creating  a  trust  for  the 
itenaace  and  education  of  testator's  minor 
ren  does  not  authorise  the  tmst  lands  to  be 
Kttged,  the  court  of  chanc«T  has  no  power 
rdcr  the  trustee  to  mortgage  the  same  to 
!  money  to  execute  the  trust 

,88  reserved  from  superlw  court.  New 
ie  county. 

tlon  by  Claruice  Jamison  against  Leon- 
J.  McWta(Hrter  to  enforce  a  ccmtract  for 
sale  of  land. 

hn  H.  Rodney,  for  plaintiff.  Alexander 
ooper,  for  defendant. 

>MEGTS,  C.  J.  The  queetlons  submitted 
he  foregoing  case  are,  in  effect:  (1)  What 
te  did  Clarence  Jamison  take  under  the 
of  his  father,  the  testator?  (2)  Was  the 
tgage  made  of  the  Capelle  farm  by  virtue 
iwful  authority?   There  are  two  conclu- 

1  which  may  be  drawn  from  the  lan- 
;e  employed  by  the  testator  in  settling  hia 
te.  That  language— or,  rather,  so  much 
t  as  concerns  the  question  of  title— Is 
bese  words,  bringing  the  several  expres- 
s  together:  "I  give,  devise,  and  be- 
Lth  unto  my  said  executor  and  the  guard- 
hereinafter  named  and  appointed  for  my 
or  children  all  my  estate,  real  and  per- 
il, not  herein  otherwise  disposed  of,  to 
i  and  to  hold  the  same  unto  them,  or  the 
Ivor  or  survivors  of  them,  the  survivor's 
B  and  assigns,  in  trust,  nevertheless,  for 
ises,  Intents,  and  purposes  hereinafter  set 
h  and  declared.  To  have  and  to  hold 
farm  known  as  the  'Capelle  Farm,'  con- 
ing about  two  hundred  and  twelve  acres, 
ited  In  Red  Lion  hundred,  and  the  farm 
wn  as  the  'Homestead  Farm,'  containing 
it  two  hundred  and  thirty  acree,  situated 
It  George's  hundred,  aforesaid.  In  trust 
>nt  the  same  to  good  and  careful  tenants 
tie  beet  cash  or  share  rents  attainable  as 


in  their  judgment  shall  be  most  advanta- 
geous, and  to  collect,  expend,  and  invest  the 
same  as  hereinafter  provided  imtll  the  ma- 
jority of  my  youngest  son  who  shall  live  to 
attain  the  age  of  twenty-one  years,  then  to 
raise  out  of  or  charge  upon  the  said  farms 
respectively  such  sum  or  sums  as  shall  be 
necessary  to  make  equal  the  shares  of  my 
sons  Edgar,  Clarence,  and  Oliver,  as  here- 
inafter provided,  and  subject  to  such  charge 
and  condition.  To  permit  and  suffer  my  son 
Clarence  to  use,  occupy,  and  rent,  and  to 
receive  the  rents.  Issues,  and  profits  of  the 
said  Capelle  farm  during  the  term  of  his 
natural  life,  for  bis  proper  use  and  benefit, 
and  in  case  of  the  death  of  the  said  Clarence 
leaving  a  child  or  children,  or  the  issue  of 
such,  remainder  to  such  child  or  children  or 
the  issue  of  such,  their  belts  and  assigns, 
free  and  discharged  from  the  aforesaid  trust. 
*  *  *  In  case  of  the  death  of  any  of  my  said 
sons  Edgar,  Clarence,  and  Oliver  without 
leaving  any  child  or  children  or  the  Issue  of 
such,  the  share  of  the  one  so  dying  shall  go 
[to]  the  survivors  or  survivor  and  the  Issue  of 
such  as  may  be  deceased,  subject  to  the 
same  conditions  and  limitations  as  their  own 
Bharra  respectively  hereinbefore  designated." 

It  was  the  obvious  purpose  of  the  testato> 
to  keep  .the  lands  in  the  hands  of  his  tnistee& 
during  the  life  of  his  sons  respectively;  but 
he  was  not  aware  of  the  rule  of  law  that 
a  trust  estate  cannot  be  supported  where 
no  active  duty  is  to  be  performed  by  tut- 
trustee  and  the  whole  management  of  the 
property  is  In  the  hands  of  the  cestui  que 
trust.  When,  therefore,  the  testator  provided, 
as  he  did,  with  respect  to  the  Capelle  farm 
and  the  homestead  farm,  he  in  effect  gave 
his  sons,  respectively,  legal  estates  In  them. 
We  are,  then,  to  consider  the  devise  with 
respect  to  the  Capelle  farm  as  a  disposition  of 
a  legal  estate.  The  question  is,  what  legal 
estate?  The  plaintiff  contends  that  the  devise 
to  Mm  Is  of  an  estate  of  inheritance  in  fee  sim- 
ple or  fee  tall  which  can  be  turned  into  a  fee; 
the  defendant  that  s  life  estate  only  is  given 
him.  They  both  cite  authorities  in  support  of 
their  respective  contentions.  The  testator's 
sons  were  unmarried,  and  without  issue  at 
his  death.  It  may  be  considered  settled  law 
that  where  lands  are  devised  to  a  person 
"and"  his  children,  it  Is  to  them  equally  as 
tenants  In  common  where  there  are  any  llv> 
Ing  at  the  date  of  the  will;  but  that  where 
there  are  none  at  that  time,  the  words  are 
held  to  be  those  of  limitation,  and  the  same 
as  "heirs  of  the  body  or  issue."  There  could 
not  well  be  a  different  constructlm.  Adopt- 
ing the  reasoning  of  Wild's  Case,  6  Coke,  17, 
the  children  cannot  take  as  Immediate  dev- 
isees, not  being  in  rerum  natura;  nor  In 
remainder,  for  the  devise  is  immediate.  But 
this  is  not  a  will  of  that  kind,  and  Wild's 
Case  does  not  govern  It  Here  the  testator 
devises  to  Clarence,  bis  son,  a  legal  estate, 
for  life  expressly,  and  In  case  of  his  death 
leaving  a  child  or  children  or  the  issue  or 
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such  remainder  to  aach  child  or  children  or 
the  Issne  of  anch,  their  faelra  and  assigns, 
etc.,  and  In  caae  of  his  death  without  leav- 
ing: child  or  children  or  the  issue  of  such, 
AlB  abare  ahall  go  to  Oliver  and  Edgar, 
or  the  snrvlvor  of  them,  and  the  Issue  of 
such  one  of  them  as  may  be  then  dead  leav- 
li^  Issue,  subject,  etc  This  is  the  effect  of  the 
language  used  by  the  testator.  The  rule  In 
Shelley's  Case  has  no  application  to  the  de- 
vise to  the  testator's  sons.  Neither  in  th« 
COTistructlon  of  a  deed  or  will  where  the 
words  "child"  or  "children"  are  used,  and 
not  "heirs"  or  "heirs  of  the  body,"  has  the 
rule  any  place.  8  OreenL  Cruise,  tit  88,  c. 
{  38;  Id.  tit  32,  c.  23,  8  28.  There  Is,  there- 
fore, no  embarrassment  of  decision  on  ac> 
count  of  that  rule.  It  seems  Impossible  to 
distinguish  this  case,  In  principle,  from  that 
of  Loddlngton  v.  KIme,  3  Lev.  431;  1  Salk. 
224;  1  Ld.  Raym.  203.  There  the  devise 
was  to  A.  for  life  without  impeachment  ot 
waste,  and.  In  case  he  should  have  any  issue 
male,  to  snch  Issue  male  and  his  heirs  tor* 
ever,  and,  if  A.  died  wlthont  Issue  male,  etc, 
A.  was  held  to  be  tenant  for  life,  with  a  con- 
tingent remainder  to  his  Issue  in  fee,  and  a 
concurrent  contingent  remainder  to  the  ul- 
terior devisee.  See  Hayes,  Heirs  (7  Law  Lib.) 
29,  30,  table  4.  And  In  Wild's  Case  it  Is 
said  to  have  been  resolved  (the  reference  Is 
to  Moore,  397)  "that  If  a  man,  as  In  the 
caae  at  bar,  devises  land  to  hnsb^d  and 
wife,  and  after  their  decease  to  their  children, 
In  this  case,  although  they  have  not  any 
child  at  the  time,  yet  every  child  which  they 
shall  have  after  may  take  by  way  of  re- 
mainder according  to  the  rule  of  law."  The 
reason  given  Is,  "for  his  Intent  appears  that 
their  children  should  not  take  Immediately 
but  after  the  decease  of  Rowland  (the  hns- 
band)  and  wife."  Further,  where  there  Is  a 
limitation  to  children  in  remainder  as  a  class. 
It  will  vest  In  them  as  they  come  In  esse,  and 
will  open  and  let  In  each  successive  member  of 
the  class  until  the  determination  of  the  partic- 
ular estate.  Doe  v.  Perryn,  3  Term  E.  484,  cit- 
ed In  3  Oreenl.  Cruise,  213,  note  1.  In  this  caae 
there  Is  a  limitation  to  the  child  or  children 
of  Clarence,  who  had  none  at  the  time.  It  Is 
to  them  as  a  class,  and  to  the  Issue  of  such 
of  them  as  should  be  dead  at  the  time  of 
hla  death,  leaving  Issue.  This  shows  that 
they  were  to  take  together,  and  not  in  suc- 
cession one  after  the  other,  and  precludes  the 
Idea  of  an  estate  tall.  It  would  add  nothing 
to  the  import  of  the  language  used  to  have 
provided  that  they  should  take  as  tenants 
In  common.  And  then  the  childrra  and  grand- 
children were  to  take  In  remainder,  which 
they  cotild  not  do  If  Clarence  had  an  estate 
tail.  Issue  in  tall  do  not  take  In  remainder, 
but  by  descent  per  formam  donl.  From 
these  authorities  it  seems  clear  that  Clarence 
Jamison  took  only  an  estate  for  life  under 
bis  father's  will  In  the  Capelle  farm. 

With  respect  to  the  question  of  title  ac- 
qubred  by  Clarotce  Jamison  under  the  sale 


by  the  sheriff  tn  execution  of  the  mort 
made  by  the  tmstee  und»  the  OTder  oi 
court  of  chancery  of  New  Castle  coi 
there  does  not  appear  to  be  In  the  wl 
the  testator  any  authority  to  make  a  i 
gage  of  the  premises  to  raise  mon^  tm 
maintenance  and  education  of  the  testa 
sons;  nor  was  there  any,  as  tt  appeal 
me,  in  the  siUd  court  to  make  such  o 
The  whole  proceedlngB  for  sale  of  tbeOa 
farm,  therefore,  appear  to  have  been  wM 
authcMity. 

HOUSTON,  J.  (dissenting).  The  coi 
in  the  case  concur  In  the  opinion  that  u 
the  provisions  of  the  will  the  legal  e 
of  the  trastoes  in  the  lands  devised  to  1 
continued  tmly  so  long  as  the  purposes  o 
trust  required  It,  but,  when  the  active 
poses  of  it  had  beeu  served,  the  legal  ei 
of  the  trustees  In  them  ceased,  and  be< 
vested  in  the  cestui  que  trust,  and  whlcl 
cntred  In  the  devise  of  the  particular  p 
Ises  In  question,  a  part  of  the  Capelle  f 
In  tmst  to  permit  and  suffer  his  son  Clai 
to  use,  occupy,  and  rent,  and  to  receive 
rents.  Issues,  and  profits  of  the  said  Ga 
farm  during  the  term  of  hia  natural  life 
hla  proper  use  and  benefit,  **tMA  In  cat 
the  death  of  the  said  Clarence  leavli 
child  or  chtldr^  or  the  issue  of  sucl 
them,  tliedr  heirs  and  assigns,  free  and 
charged  from  the  aforesaid  trust."  when 
rvc,  his  youngest  son,  attained  the  ag 
21  years,  and  which  the  counsel  also  a 
occurred  In  the  year  1878.  Bnt  they  6 
as  to  the  testamentary  CMUrtraction  ti 
given  by  us  to  the  cwdudlng  terms  c 
"and  in  case  of  the  death  of  the  said  i 
ence  leaving  a  child  or  children  cr  the  I 
of  such,  to  them,  their  heirs  and  assigns, 
and  discharged  from  the  aforesaid  trna 
whether  they  are  to  be  construed  as  w 
of  limitation  in  analogy  to  the  rule  In  i 
ley's  Case,  or  as  words  of  purchase  in 
devise.  The  counsel  for  the  defendant 
tends  for  the  former^  the  counsel  for 
plaintiff  for  the  latter.  Interpretation; 
they  agree  that  when  the  youngest  soi 
talned  the  age  of  21  years  the  duties  ol 
trustees  ceased,  and  the  legal  estate  in 
Capelle  farm  vested  in  the  cestui  que  1 
of  It  under  the  devise— Clarence  Jamli 
for  the  term  of  his  life,  subject  to  the 
tation  over  of  it  on  his  death  leaving  a  t 
or  children  or  the  Issue  of  such,  to  t\ 
their  heirs  and  assigns,  as  directed  in 
words  of  the  devise;  and  the  meaning 
construction  of  which  presents  for  onr 
sideratltm  the  first  question  to  be  determ 
between  them  In  the  case.  For  the  plai 
it  is  contended  they  constituted  a  devii 
the  Capelle  farm  to  the  sou  of  the  test 
Clarence  Jamison.  In  fee  tall,  and-  for 
defendant  that  they  constitute  a  devise 
to  him  for  the  term  of  his  life  only,  an 
his  death  leaving  a  child  or  children,  a 
Issue  of  snch  remainder  to  than. 
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■re  I  proceed,  howeTer,  to  express  any 
a  upon  this  questloa,  I  think  It  proper 
ir  to  and  repeat  the  whole  of  the  Item 
ch  this  devise  occurs  In  the  will  as 
In  the  case  stated,  since  all  of  the 
and  classes  of  It  most  be  considered 
>nstrued  together  In  order  to  determine 
rrect  meaning  and  Interpretation  of  it, 
rhlch  are  not  fully  presented  In  the 
of  couns^.  It  Is  as  follows:  "I  give 
>Tise  unto  my  executor  and  the  guard- 
reinafter  named  and  app<rinted  for  my 
children  all  my  estate,  real  and  per- 
not  herein  otherwise  disposed  of,  to 
ind  to  hold  the  same  unto  them  or  the 
or  or  survivors  of  them,  In  trust,  nev- 
£as,  for  the  uses.  Intents,  and  purposes 
after  set  forth  and  declared.  To  have 
>  hold  the  farm  known  as  the  'Capetle 
'  containing  about  two  hundred  and 
!  acres,  situated  In  Red  Lion  hundred, 
he  farm  known  as  the  'Homestead 
'  containing  about  two  hundred  and 
acres,  situated  in  St.  George's  hundred 
aid.  In  trust  to  rent  the  same  to  good 
ireful  tffiiants  at  the  best  cash  or  share 
attainable  as  in  their  Judgment  shall 
wt  advantageous,  and  to  collect,  ex- 
a^nd  Invest  the  same  as  b^elnafter  pro- 
until  the  majority  of  my  youngest 
bo  shall  live  to  attain  the  age  of  tweu- 
years,  then  to  raise  out  of  cmt  to  charge 
the  said  farms  respectively  such  sum 
IS  as  shall  be  necessary  to  make  equal 
ares  of  my  scms  Edgar,  Clarence,  and 
,  as  hereinafter  provided,  and  subject 
ti  charge  aod  condition.  To  permit  and 
my  son  Glarence  to  use,  occupy,  and 
ud  receive  the  rents.  Issues,  and  profits 
said  Gapelle  farm  during  the  term  of  his 
tl  life  for  his  proper  use  and  benefit. 
1  case  of  the  death  of  the  said  Clarence 
g  a  child  or  children  or  the  Issue  of 
remainder  to  such  child  or  children  or 
sne  of  snch,  their  heirs  and  assigns, 
od  discharged  from  the  aforraald  trust, 
rmlt  and  suffer  my  son  Oliver  to  use, 
T,  and  rent  and  receive  the  rents,  is- 
ind  profits  of  the  said  homestead  farm 
i  the  term  of  his  natural  life,  for  his 
:  use  and  benefit,  and.  In  case  of  the 
of 'said  Oliver  leaving  a  child  or  chll- 
ar  the  Issue  of  such,  their  heirs  and 
IB.  free  and  discharged  from  the  afore- 
mst.  To  Invest  all  the  rest  and  resl- 
C  my  estate  not  herein  otherwise  dis- 
of  In  bonds  and  mortgages  as  afore- 
Interest  payable  semiannually,  and 
:he  same  so  invested  until  the  majority 
youngest  son  who  shall  attain  the  age 
mty-one  years,  whereupon  I  desire  my 
es  aforesaid  to  have  the  said  Capelle 
and  the  said  homestead  farm  valued  at 
lust  and  true  value  In  money  by  three 
LDtial  men  In  the  neighborhood,  and 
a  such  valuation  the  trustees  shall  add 
mi  thousand  dollars  and  all  Interest 
!d  thereon  which  hereinbefore  Is  char- 


ged npon  the  Jamison  Comer  farm,  and  all 
the  rest  and  residue  of  my  estate  invested  as 
first  directed  In  this  item,  and  also  any  other 
legacies  or  devises  to  which  my  said  sons  Ed- 
gar, Clarence,  and  Oliver  may  become  enti- 
tled, and  the  aggregate  sum  thus  ascertained 
to  apportion  In  equal  shares  among  my  sons 
Edgar,  Clarence,  and  Oliver,  and  their  issue, 
the  Issue  In  all  cases  taking  their  parent's 
share.  In  'the  said  apportionment  my  said 
SOD  Clarence  to  take  the  said  Capelle  farm 
with  such  Incumbarance  or  addition  as  may 
be  necessary  to  equalize  the  shares  of  the 
said  Edgar,  Clarence,  and  Oliver,  and  the 
said  Oliver  to  take  the  homestead  farm  with 
such  like  incumbrance  or  addition;  but  the 
share  of  the  said  Edgar  shall  be  In  money, 
Invested  in  good  bonds  and  mortgages  as 
aforesaid,  the  interest  payable  to  him  after 
such  apportionment  semiannually,  during  his 
natural  life,  and  frcan  and  immediately  aft 
er  his  death  the  principal  and  all  Interest  ac- 
crued thereon  payable  to  his  child  or  chil- 
dren ot  the  issne  of  such.  The  rents  and 
profits  arising  from  the  Capelle  and  home- 
stead farms,  and  the  interest  of  all  sums  In- 
vested as  In  this  item  prescribed,  and  so 
much  thereof  as  shall  be  necessary,  shall  be 
expended  by  the  said  guardian  In  the  main- 
tenance and  education  of  my  said  sons  Ed- 
gar, Clarence,  and  Oliver,  and  the  residue,  If 
any,  Invested  for  their  benefit,  first  deduct- 
ing yearly  a  sum,  not  exceeding  one  hundred 
and  flftf  dollars,  to  be  expended  on  each  of 
said  farms  to  keep  the  same  productive  and 
in  good  condltl(m.  In  case  of  the  death  of 
any  of  my  said  sons  Edgar,  Clarence,  and 
Oliver  without  leaving  any  child  or  children, 
or  the  Issue  of  such,  the  share  of  the  one  so 
dying  shall  go  [to]  the  survivors  or  survivor, 
and  the  Issue  of  such  as  may  be  deceased, 
subject  to  the  same  conditions  and  limita- 
tions as  their  own  shares  respectively  herein- 
before designated." 

It  is  admitted  that  the  yonngest  son  of  the 
testator  attained  tbe  age  of  21  years  In  the 
year  1878,  and  that  the  purpose  and  limita- 
tion of  the  trust  then  expired,  aud  that  his 
son  Clarence  Jamison  then  became  seised  of 
the  legal  estate  In  the  Capelle  farm  for  the 
term  of  his  life,  free  and  discharged  from  the 
trust;  but  it  Is  denied  that  he  took  any  larger 
estate  or  Interest  In  It  under  the  limitations 
over  it  In  case  of  his  death,  leaving  a  child 
or  children,  or  tbe  issue  of  such,  as  directed 
in  the  devise,  and  the  whole  item  of  the  will 
above  refmed  to,  while  It  Is  contended  on 
the  part  of  the  plalutUf  and  the  authorities 
cited  by  his  counsel,  that  as  it  Is  a  gift  of  the 
farm  by  will,  the  rule  In  Shelley's  Case  ap- 
plies to  It,  the  word  "children,"  employed  In 
the  devise  over  at  his  death,  should  be  con- 
strued to  be  a  word  of  llmitatlDu,  and  not  of 
purchase,  and  that  he  consequently  took,  un- 
der the  devise,  either  an  estate  In  fee  simple 
or  In  fee  tall  In  the  farm.  And  there  Is  no 
doubt  that  such  words  so  employed  in  devises 
have  been  so  construed  In  many  coses  mtwe 
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than  be  has  cited,  altbou^  the  general  rule 
of  testamentary  construction  la  admitted  by 
him  to  be  to  the  contrary;  that  is  to  say,  that 
ordinarily  the  word  "children"  In  a  will  is 
used  as  a  word  of  purchase,  and  not  of  lim- 
itation. But  with  regard  to  the  class  of  cas- 
es which  constitnte  an  exception  to  that  gen- 
eral rule,  and  to  which  I  bare  just  alluded, 
Mr.  Jarman  remarks  that  It  should  be  ob- 
served, however,  that  In  a  considerable  class 
of  cases  the  word  "child"  or  "children"  has  re- 
ceived an  Interpretation  extending  it  beyond 
Its  more  precise  and  obvious  meaning,  as  de- 
noting immediate  offspring,  and  been  consid- 
ered to  have  been  employed  as  nomen  col- 
lecUvum,  or  as  synonymous  with  "Issue"  or 
"descendants,"  in  whloh  general  sense  It  has 
ofta  the  effect,  when  applied  to  real  estate, 
of  creating  an  estate  tall.  Where  tlils  con- 
Btmction  has  prevailed,  however.  It  has  gen- 
eraUy  been  aided  by  tbe  context  There  It 
was  Siynonymous  with  Issue  In  all  events. 
2  Jarm.  Wills.  73.  And  where  the  Intention 
of  the  testator  clearly  appeared  to  have  used 
the  term  as  equivalent  to  the  word  "Issue"  or 
"descendants,"  and  the  devisee  for  life  had 
no  child  or  children  when  the  wUl  was  made, 
or  at  the  time  of  the  death  of  tbe  testator, 
and  It  therefore  could  not  apply  as  a  de- 
Bcrlptio  peraonanun,  such  a  construction  was 
glToi  to  It  as  a  word  of  Umltation,  and  not 
of  purchaaa.  1  Pow.  Dev.  834.  And  accord- 
ingly It  waa  held  In  audi  caaes  that  the  pa- 
rent and  derlaee  for  life  took  an  eatate  tail  In 
the  land  devised.  Broadhurat  v.  Mwrla,  2 
Bam.  ft  AdoL  1;  Blfleld'a  Gaae^  dted  by 
Hale,  a  X.  In  King  t.  Melllng.  1  Vent.  231; 
Boblnaon  Boblnaon,  1  Burrowa,  88;  Sea- 
ward T.  Wlllock,  6  Baat.  196;  Baggett  t. 
Beaty,  2  Moody  ft  P.  S12;  Slnq^aon  t.  Shnp- 
aon,  6  Soott,  770.  I  consider  tiiat  tiUa  cm- 
akrnctloa  of  the  words  "dying  without  leaving 
child  or  iddldzen  or  the  laaue  of  auch"  aa 
words  of  limitation,  and  clearly  importing  an 
Intention  on  the  part  of  Oie  teamtor  to  nae 
them  as  aynonymoiu  with  tbe  words  "Issue 
or  deacendanta,"  la  also  aided  by  the  context 
of  the  devise,  and  the  r^titlcm  of  the  same 
Idoitlcal  words  In  each  of  the  devises  In  It 
to  hia  three  aona  respectively,  and  particular- 
ly by  the  t«ms  employed  by  the  testator  In 
Ida  final  disposition  and  Umltation  ovw  et  the 
whole  anbject^natter  of  the  devise  In  the  last 
danse  of  the  Item,  which  are  aa  followa:  "In 
case  of  tbe  death  of  any  of  my  aald  sons 
Edgar,  Clarence,  and  Ollvw  without  leaving 
any  child  or  children,  or  the  Issue  of  such,  the 
share  of  the  one  so  dying  shall  go  to  the  aur- 
vlvors  or  survivor,  and  the  laaue  of  auch  aa 
may  be  deceased,  subject  to  the  same  ooodi- 
ttons  and  limitations  aa  their  own  shares  re- 
spectively beretobefrae  designated."  And  al- 
though the  will  seems  to  have  been  written 
with  much  care  and  deUberaUon  In  the  dis- 
positions and  limitations  of  It,  It  la  only  by 
UnpUcatlon  that  any  child  or  cbildrea  of  ei- 
ther of  them,  or  the  Isatle  of  anch,  who  may 
be  living  at  his  or  her  w  tbtflr  fhther'a  death. 


can  take  any  share  or  Interest  tn  tbe  i 
estates  so  devised  to  them,  accordtaig 
literal  Import  of  the  terms  of  the  will, 
^e  interpret  tbe  words  In  question 
words  of  limitation,  and  to  confer  t 
atructlon  an  Mtate  tall  in  tbe  Capell 
on  the  said  aon  Clarence  Jamison,  and 
tate  tail  in  the  bomeatead  farm  on  tl 
son  Oliver  Jamison.  And  yet  It  seems 
that  no  one  can  read  this  will,  and  < 
the  manifest  desire  and  solicitude  of  1 
tator  reflected  In  It  to  limit  tbe  two  fa 
the  two  sons  named,  re^ectlvely,  1 
terms  of  their  natural  lives,  with  ren 
at  their  death  to  tbe  issue  of  each  of  t 
they  should  leave  any,  without  coming 
condoslcn  that  It  must  tiave  constltni 
main  and  paramonnt  purpose  In  tbe  n 
the  testator  for  making  the  two  dev 
particular  as  we  find  them  bt  Uie  1 
question.  I  am  therefore  of  tbe  oplnli 
the  testator  Intended  by  tbe  use  of  the 
in  the  devise  In  question  of  the  Gapdl 
to  hla  son  Olarwice  Jamison  fw  the  i 
bla  natural  life,  and.  in  caae  of  the 
of  the  said  Clarence  leaving  a  child  < 
dm  «  tba  laane  anch,  remainder  1 
child  or  children  or  the  horaa  of  sucl 
heirs  and  assigns,  according  to  tiie  rule 
tamentary  construction  applicable  in 
case  aa  this,  a  geoeial  failure  of  li 
bla  death,  and  Uiat  under  the  devise  I 
an  estate  tail  in  the  aald  farm,  as  it  nn 
be  considered  well  settled  that  the  w< 
sue"  or  its  equivalent  turn,  according 
dear  lntMiti<«  of  the  testator,  if  en 
in  a  derlao  of  vaal  estate  to  a  perami  i 
ronalnder  to  hia  issue  at  hia  death.  Is 
collecttrum,  a  w<»:d  of  limitation,  and 
purchase,  and  synonymous  with  the 
"hdrs  ot  his  body,"  which  are  of  all 
the  most  aj^n^^te  in  legal  phnweoi 
confer  an  estate  tall  general  on  the  flra 
of  tbe  land  nndw  the  devise.  2  Jarm. 
328.  829. 

But  it  appears  ttiat  the  prorlitona  m 
the  testator  in  this  Item  of  his  will  i 
maintenance  and  education  of  his  so 
gar,  Clarence  and  OllTcr  nntll  tiie  m 
of  the  youngest  son  who  should  live  tc 
tbe  age  of  21  years  out  of  the  ren 
profite  of  tbe  OapeUe  farm  and  bos 
C&rm,  and  the  bitarest  of  all  soma  Inrei 
bis  trustees  as  prescribed  in  this  Item, 
Inadequate  for  the  purpoee,  and  the  a 
who  waa  also  one  of  the  trustees  urn 
will,  preferred  bis  petltkm  to  the  dui 
representing  that  by  the  mUl  ot  tbe  1 
all  his  real  estate  was  held  by  tbe  pe 
In  tmst  tfx  bis  three  minor  sons,  Bdga: 
ence^  and  Oliver  Jamison,  conalirting  o 
fanna  In  New  OaaUe  coun^,  and  tl 
groaa  annoal  rents  and  profits  ot 
amounted  to  about  «3,000,  aabject  to  ti 
m&it  of  taxea,  lepalia,  and  Inq^roT 
provided  for  by  the  wiU;  bat  that  t 
rente  did  not  then  amount  to  a  anffldei 
to  ocnnfortably  board,  clothe^  and  edne 
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Drs,  and  tbat  their  guardian  was  In 
a.nd  then  indebted  on  their  account 
lount  of  $800  or  more,  and  that,  if  he 
authorized  to  borrow  as  trustee  un- 
rlil  a  sum  not  exceeding  f 1,200  for  a 
B,  be  thought  be  would  then  be  able 
le  Bum  out  of  the  increased  rents  of 
e,  and  that  sum  would  relicTe  the 

of  the  guardian,  and  enable  him  to 
the  amount  of  Indebtedness  against 

minors.  He  therefore  prayed  the 
r  to  allow  him  to  borrow  upon  the 
IS  be  could  the  sum  of  f 1,200  as  trus- 
1  his  own  name  for  the  use  of  said 
ite,  with  which  to  pay  the  liabilities 
idlng  against  said  minors  for  past 
nee;  and  thereupon  the  chancellor 
order  that  he  be  authorized  and  em- 
to  borrow  ou  account  of  the  tmst 
}  Bum  of  $1,200  for  three  years,  to  be 
ed  by  the  rents  and  proflta  of  the 
ite;  and  tliat  the  sum,  or  so  much 
ts  should  be  necessary,  should  be 

0  the  payment  of  debts  then  accrued 
.Id  for  the  support,  maintenance,  and 

1  of  Edgar,  Olarence,  and  OUver 
the  three  minor  children  of  Thomas 
deceased,  to  be  expended  by  their 

,  Jolm  P.  Belrllle,  who  sliall  give 
»  the  trustee  for  the  same,  and  be 
le  with  It  as  for  other  moneys  re- 
1  acoonnt  of  said  minor  children, 
r  was  made  on  the  20th  day  of  Feb- 
}74,  and  on  the  10th  day  of  April 
;  the  executor  and  trustee  borrowed 
of  91*200  from  Bentley  Worth  for 
pose,  and  as  Boch  made,  executed, 
rered  his  bond  and  mortgage  to  htm 
sum,  to  be  paid  in  three  years  from 
i,  the  lands  embraced  and  described 
lortgage  consisting  Inter  alia  of  the 
elle  farm;  and,  the  loan  not  having 
1  at  maturity,  nor  as  late  as  bIx  years 
}  data  thereof,  the  mortgagee  pro- 
ud obtained  judgment  on  the  mort- 
1  at  the  November  term,  1^,  of  the 
court  In  and  for  said  couoty  the  said 
B  sold  under  a  writ  of  levari  facias 
)y  the  Bherift  of  the  coontr,  and  was 
t  the  sale  by  the  said  Olarence  Jami- 
youugest  of  the  said  sons  of  the  tea- 
vlng  In  the  mean  time  attained  the 
venty-one  years),  and  who,  since  the 
conveyance  of  it  by  the  sheriff  to 
entered  into  an  agreement  with  the 
t,  Leontine  J.  McWhorter,  to  sell  and 
o  him  the  portion  of  It  deatgnated 
Tibed  in  the  agreement,  and  which 
tt  he  refuses  to  comply  with,  on  the 
Ueged  by  him  of  insufflclency  of  title 
lalntUr  to  the  premises  as  set  forth 
96  stated. 

rlew  which  I  have  taken  of  the  queo- 
ady  considered  and  disposed  of  by 
not  for  me  to  enter  into  the  consld- 
>f  the  remaining  question  as  to  the 
'erred  on  the  purchaser  by  the  sate 


under  the  mortgage  given  by  the  trustee  pur- 
suant to  the  order  of  the  chancellor,  but,  if 
It  were  necessary  for  me  to  conskU'i-  and  de- 
cide that,  I  should  be  obliged  to  hold,  uuder 
the  facts  and  circumstances  of  this  case,  that 
the  mortgagee  had  a  legal  right  to  execute 
and  sell  on  the  mortgage  at  any  time  after 
the  failure  of  the  trustee  for  three  years  to 
pay  It,  and,  being  seised  as  such  of  the  legal 
estate  in  the  premises  when  be  so  mortgaged 
them  by  the  authority  of  the  chancellor,  the 
purchaser  took  the  legal  title  to  them  at  the 
sheriff's  aale  upon  It  The  case  falls  within 
the  reason  and  policy  of  the  doctrine  that  a 
trust  to  raise  money  out  of  the  profits  of  land 
will  ln<ddde  a  power  to  sell  or  mortgage,  and 
such  a  conatmctlon  of  the  power  has  long 
been  an  established  principle  In  the  courts  of 
equity.  4  Kent,  Comm.  148. 


JONBS  T.  CANNON. 
(Superior  Court  of  Delaware.  Oct..  1887.) 
CoirviTANOB  TO  WiTB.  —  RIGHTS  or  Husband's 

CKSDITORS — DsaD— PBESDHFTIOJI  AB  TO 
CONSIOEBATIOH. 

1.  There  Is  a  presumption  that  the  grantee 
In  a  deed  paid  the  consideration  therefor. 

2.  Where  the  purchase  money  for  land  is 
paid  by  the  husbana,  and  deed  made  to  the  wife, 
in  payment  of  a  debt  due  her  by  the  husbami, 
the  wife  may  hold  the  land  as  her  separate  prop- 
erty, as  against  the  husband's  creditors. 

3.  A  wife  may  recover  from  her  husband's 
administrator  the  value  of  her  separate  property 
taken  and  sold  by  her  husband. 

4.  She  may  also  recover  the  value  of  her 
husband's  comn,  which  was  paid  for  by  her 
with  her  own  money. 

AsBumpsit  for  money  had  and  received  by ' 
Olara  R.  Jones  against  B.  W.  Cannon,  ad- 
ministrator of  I*.  R.  Ellegood,  who  was  plain- 
tiffs husband. 

Mr.  Robinson,  for  plaintiff.  Mr.  Moore, 
for  defendant 

COMEGTS,  C.  J.,  charging  Jury,  defines 
what  is  meant  by  a  married  woman  having 
a  separate  property.  Courts  of  law  have 
always  protected  such  property  for  her. 
Such  property  she  could  always  deal  with 
ludependeut  of  the  control  of  her  husband. 
At  common  law  this  had  to  be  done  through 
the  Instnuneutallty  of  a  deed  of  trust  or  set- 
tlement; but  It  now  may  be  done  uuder  our 
statute  without  the  instrumentality  of  a  deed 
of  trust  Whatever  was  bought  with  her 
money  for  her  use  and  to  be  her  property 
became  her  separate  property.  A  married 
woman,  however,  cannot  sue  her  husband  in 
a  court  of  law,  under  our  statute,  If  be  bor- 
rows from  her  money  belonging  to  her  In 
sole  right  A  court  of  equity  may  compel 
him  to  repay  tt  to  her.  The  acts  in  relation 
to  exemptions  were  entirely  repealed  by  the 
repealing  act  with  reference  to  Sussex  coun- 
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1.  That  the  preBmnptlon  is  tbat  tbe  person 
to  whom  a  deed  Is  made  paid  Ills  own  money 
for  it;  but  where  the  consideration  Is  called 
In  qnestiott.  and  eridence  Is  ^ven  trom 
which  the  Jury  may  draw  the  conclusion 
that  the  consideration  money  paid  was  not 
that  of  the  grantee^  fynt  of  some  other  pw- 
Bon  whose  land  it  Is  slleged  by  tbe  party 
disputing  the  tact  of  payment  by  the  gran- 
tee to  be,  the  duty  is  cast  npon  such  gran- 
toe  or  person  asBertlng  the  payment  by 
the  grantee  to  prove  the  fact  to  the  sftisfac- 
tlon  of  the  Jury;  otherwise  tbe  presumption 
is  to  be  takm  to  be  overthrown. 

2.  TbaJt  If  the  Juty  should  belloTe  from  tbe 
testimony  that  the  horse  and  caniage  men- 
tioned were  purchased  by  tlie  plalntlfT  with 
the  fruits  of  her  own  labor,  and  that  she 
sold  the  same  to  her  husband  for  the  price 
of  $150,  and  that  in  tbe  purchase  by  her 
husband  from  Bobert  lUcfcanls  It  was  ar- 
ranged between  her  and  her  husband  that 
tbe  initchaae  should  be  made  for  her  benefit, 
and  the  deed  be  made  to  her  in  part  pay- 
ment of  the  said  sum  of  |160,  then  the  land 
belonged  to  her  for  her  separate  use,  and 
conld  not  be  reached     bis  creditors. 

3.  That  if  the  Jury  belleTe  ^m  the  testi- 
mony that  the  money  alleged  to  hare  been 
paid  by  the  husband  of  the  plaintiff  was  in 
discharge  in  part  of  the  said  sum  of  $150,  al- 
leged, as  aforesaid,  to  be  the  pride  of  the 
horse  and  carriage,  dalmed  to  bare  been 
sold  by  the  plaintiff  to  her  husband,  and 
that  the  ssAie  was  paid  by  him  for  his  said 
wife,  and  in  discbaige  pro  tanto  of  bis  in- 
debtednesi^  then  the  Jury  are  warranted  In 
concluding  that  the  Rlckards  land  was  con- 

*  veyed  to  her  bona  flde,  unless  such  inference 
Is  rebutted  by  the  facta  and  circumstances 
shown  in  proof  by  the  defendant^  Gannon. 

4.  That  the  act  passed  on  tbe  22d  of  March, 
187T,  the  second  section  of  which  requires 
appraisers  to  appraise  and  set  apart  for  wid- 
ow of  an  intestate,  for  her  own  use,  such  of 
tbe  goods  and  chattels  of  her  husband  as  she 
may  select,  not  exceeding  (200  In  Talue,  has 
had  no  operation  in  the  county  of  Sussex 
since  tbe  passage  of  chapter  146  of  the  six- 
teenth Tolame  of  the  Laws. 

5.  That  If  the  Jury  believe  from  all  the  tes- 
timony that  tbe  mare  in  question  was  In  fact 
the  property  of  tbe  plaintiff,  and  not  that  of 
her  husband,  then  she  Is  entitled  to  recover 
the  price  for  which  the  same  was  sold  by 
the  administrator,  and  Interest  from  that 
time;  but,  if  they  believe  from  that  testi- 
mony that  it  was  the  property  of  her  hus- 
band, then  she  is  not  entitled  to  recover  It 

tt.  That,  unless  the  Jury  are  satisfied  from 
the  testimony  that  the  defendant  did  not 
pay  back  to  the  plaintiff  the  sum  of  $50 
which  she  paid  to  Hatfield  for  tbe  coffin,  she 
is  not  entitled  to  recover  that  amount  and 
interest  on  It  from  the  time  it  was  paid. 

Verdict  for  the  plaintiff. 


in  re  OLARK. 

<Sapreme  Court  of  Errors  of  Conoectic 
1,  1884.) 

Gband  Jdbt— Rbfcsal  or  Witkbss  to 

COimiTIISHT^COiiSTlTDTIOXAL  L 

1.  Under  Gen.  St.  {  91,  antliorii 
Jnrora,  when  assembled  to  inreRtigat 
committed,  to  summon  witnesaes,  ud 
that  on  the  refusal  of  any  witness  i 
proper  qnestions  they  may  complain  tc 
of  the  peace,  who  shall  canse  me  wit 
brought  before  him,  and  commit  bJm  i 
til  he  shall  give  evidence  as  required 
tice  may  commit  the  witness  without 
trial  and  judgment. 

2.  Gen.  St  |  91,  antiiorbdnx  gni 
when  assembled  to  investigate  offense 
ted,  to  requires  Justice  to  commit  toji 
en  refusing  to  answer  proper  questions, 
constitutional,  is  anthf»ifanc  the  ezen 
executive  deiMrtment  ot  a  judicial  po 

S.  Nor  IS  Buih  act  ouconstitQtioi 
Irving  a  witness  of  his  liherty  wl 
process  of  law. 

Appeal  from  court  of  common  pie 
field  county;  Arthur  D.  Warner,  J] 

Application  for  writ  of  habeas  cor 
matter  of  William  J.  Clark  against 
Coctirane,  deputy  sheriff.  From  a 
discharging  plaintiff  from  imprison 
f  endaut  appeals.  Reversed. 

Leonard  J.  Mlckersui  and  Wdll 
Smilb,  for  ami^lant  Daniel  Dave 
apptiieo. 

HAMERSI^.  J.  There  ore  two 
presented  by  tills  case: 

First.  Does  section  01  <»r  tiie  Gen 
ntee  antharlse  a  Justice  of  the  peac 
a  mittimus  witiiout  a  regular  trial : 
ment?  Tlie  secUcn  Is  as  CoIIowb:  *^ 
Jurors  In  each  town,  or  any  three 
may  meet  to  advise  concerning  offe 
mltted  tbCTcln,  and  may  call  bef 
at  BUCb  meetings,  any  witnesses; 
amined  touching  ttu  some;  and  If  a 
shall  refuse  to  appear  before  tiien 
meeting,  being  summoned  by  comi 
thority,  tbey  may  a^dy  to  a  Justi 
peace  for  a  capias,  who  may  Issi 
bring  such  person  before  tiiem;  w 
parson  appearing,  or.  t»elng  broug 
them,  shall  refuse  to  be  sworn, 
sworn,  shall  refuse  to  answer  ai 
que9ti<m,  tbey  may  oomtdaln  to  any 
the  peace  in  the  coun^  where  sud 
is  bad,  who  Aall  cause  such  pan 
brought  before  him,  and  commit  bf 
there  to  remain,  at  his  own  expe 
he  sliall  give  evidence  as  requir 
grand  Jurors,  when  so  met,  shall 
the  powers  of  a  Justice  of  the  pe* 
holding  court,  to  commit  for  conten 
daim  is,  that  the  refusal  to  auswei 
question,  asked  in  pursuance  of  th 
constitntee  an  offense;  that  the  coi 
a  Justice  of  the  peace  is  the  comn 
of  a  prosecution  by  complaint;  1 
such  prosecution  the  witness  is  enl 
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ny  proaecutlon  for  a  criminal  of- 
that  a  mittimus  for  his  commlt- 

can  issue  only  after  final  Judg- 
»n  rendered.  Tbls  menuing  im- 
e  statute  would  practically  de- 
iciency.  A  witness  wlio  refuses 
Kd  only  demur  to  tlie  complaint 
!  Justice,  appeal  from  the  Judg- 

demurrer  to  a  higher  court,  and 
Lse  is  determined  the  occasion  for 
leetlon  was  asked  may  have  pass- 
as  the  course  attempted  in  this 
rords  of  the  statute  will  not  bear 
tructlon;  and  although  the  stat- 
us forms,  has  been  In  force  since 
laa  been  in  ccMistant  use  as  a 
le  detection  of  crimes,  yet  no  rec- 
found  that  the  claim  now  made 
tiCF  has  ever  before  been  intimat- 
intlfl  suggests  that  the  fact  that 
lion  of  1821,  and  untU  the  Revi- 
9,  the  statute  read  as  follows: 
L  Jurors  may  make  complaint  to 
>f  the  peace,  who  shall  cause  such 
e  brought  before  him,  and,  on 
shall  commit  blm  to  the  com- 
tCT.  St  1821,  p.  260,  i  6),— proves 
149  a  trial  by  the  Justice  was  nec- 

that  the  omission  of  the  words 
ion"  in  the  Revision  of  1849  did 
I  law.  The  words  "on  conviction," 
retained  In  the  statute  until  1848, 
ar  the  interpretation  which  the 
es  them.  These  words  were  used 
lal  act  of  1750,  and  their  mean- 
ippears  by  tliat  act.  The  act  pro- 
le  grand  Jurors  in  each  town  shall 
1  three  years,  or  oftener  if  neces- 
vlse  concerning  such  breaches  of 
leir  office  they  are  to  Inquire  aft- 
ent,  and  shall  have  power  to  call 
1  *  *  *  any  persons  ai  wit- 
der  to  be  examined  touching  such 
as  they  are  inquiring  after;  and 
n  refuse  to  appear  •  •  •  upon 
oned  thereto  by  warrant  from  an 
r  Justice  of  the  peace  (who  are 
rted  to  grant  such  wan-ant,  on  re- 
h  grand  Jurors)  or  shall  refuse  to 
3  upon  oath.  If  thereto  required, 
ises  may,  by  such  assistant,  or 
onvictlon  of  such  refusal,  be  com- 
le  common  Jail."  "On  conviction 
sal,"  as  thus  used,  did  not  mean 
m  of  an  offense  after  trial,  but 
It  on  being  convinced  of  such  re- 
y  satisfactory  manner,  and  es- 

the  persistence  of  the  witness 
li;  and  the  meaning  then  attacb- 
)rdB  tuis  never  been  clianged. 

grand  Jury  was  required  to  ap- 
!  every  court  yearly  "to  make 
:  of  breaches  of  any  laws  or  or- 
'  other  mLsdemeanors  they  know 
orisdictlon."  1  Col.  Rec.  91.  In 
it  one  grand  Juror  was  required 
rom  each  plantation  in  the  coua- 
Rec.  08.    In  1680  it  was  ordered 


that  the  grand  Jtnwre  appointed  by  the  coun- 
ty courts  should  serve  at  least  one  year.  3 
CoL  Rec.  &2.  In  1681  the  oath  prescribed 
for  grand  Jurors,  who  had  uow  become  a 
permanent  inquest,  was  altered  so  as  to  in- 
clude the  obligation  "with  all  due  care  and 
faithfulness  to  make  diligent  search"  for 
violations  of  law,  as  well  as  presentment  of 
those  within  their  knowledge.  Id.  95.  In 
1712  each  town  was  requited  to  nppolot  two 
or  more  grand  Jurors  to  seiTe  as  before, 
whose  names  should  be  returned  to  the  clerk 
of  the  court,  and  a  sufficient  number  of  them 
be  summoned  as  needed.  It  will  thus  be 
seen  that  the  grand  Jtirors  of  the  towns  were 
officers,  annually  appointed,  and  not  only 
constituted  the  grand  Inquest  of  the  county 
attending  the  superior  courts  for  the  pur- 
pose of  presenting  crimes,  but  were  also 
charged  with  the  duty  at  all  times  of  mak- 
ing diligent  search,  with  all  due  care  ami 
faithfulness,  for  the  discovery  of  violations 
of  law,  and  of  presenting  offenses  discov- 
ered to  the  Judicial  authority  In  each  town, 
as  well  as  at  the  sessions  of  the  court.  The 
act  of  1760  practically  authorized  a  local 
inquest  to  be  held  In  each  town,  as  well  as 
the  grand  inquest  at  the  sessions  of  the 
court,  and  directed  an  assistant,  who  was  a 
Judge  of  the  highest  court,  or  one  of  the  jus- 
tices of  the  peace,  who  was  elij^ible  to 
sit  as  Judge  of  the  county  court,  to  issue 
the  warrants  necessary  to  enable  the  local 
Inquest  to  perform  its  duties;  and  It  Is  evi- 
dent that  when  the  act  directed  such  judge 
to  commit  a  witness  who  refused  to  be  ex- 
amined under  oath  upon  conviction  of  such 
refusal.  It  did  not  contemplate  any  formal 
trial,  or  any  hearing  different  from  that 
which  might  precede  the  ordering  of  a  mit- 
timus if  the  Judge  were  holding  court  and 
had  occasion  to  commit  a  witness  who  re- 
fused to  be  examined  nnder  oath  before  a 
grand  Jury.  The  statute  of  1750  has  l>een 
modified  in  the  process  of  time,  both  by 
changes  in  phraseology  and  In  the  duties  of 
gi-and  Jurors  and  Justices;  but  there  has 
been  no  change  in  the  pur]>ose  of  the  act, 
or  In  the  authority  for  the  summarj-  com- 
mitment of  a  witness  who  refuses  to  testify. 
The  omission  of  the  words  "on  conviction," 
when  the  legislature  enacted  the  Revision 
1S49,  was  probably  made  because  the  woi-ds 
bad  lost  much  of  their  original  signilioance, 
or  were  deemed  unnecessary  in  the  present 
form  of  the  act,  or  liable  to  misconstructinn, 
but,  however  that  may  be.  It  Is  clear  iliat 
the  alterations  In  the  act  made  In  184'J  were 
intentional,  and  that  the  act  as  altered  does 
authorize  a  Justice  of  the  peace  to  issue  a 
mittimus  without  a  regular  trial  and  juds- 
meat;  and  this  operation  of  the  act  has  tieco 
unquestioned  for  nearly  fifty  years. 

Second.  Is  the  Issue  of  a  mittimus,  in  pur- 
suance of  section  91,  In  violation  of  any 
provision  of  the  constltutlnn?  The  plaio- 
tlfl  claims  that  bis  imprisonment  under  the 
mlttlmuB  was  anconstltutioual,  because  the 
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•tatnte  authorized  the  mittlmna  to  iBBoe  only 
upon  conWctlon  of  a  criminal  offense,  after 
trial;  that  the  mittimus  was  in  fact  issued 
vittaout  such  trial,  and  therefore  be  was  im- 
prisoned without  due  process  of  law.  This 
arsument  of  the  plaintiff  would  be  conclu- 
■iTe  if  bis  construction  of  the  statute  were 
correct  His  brief  also  claims  that  the  stat- 
ute Is  unconstitutional  if  his  construction  Is 
not  correct,  and  as  the  discharge  of  the 
plaintiff  by  the  court  below  was  right  if  the 
statute  authorizing  the  Imprisonment  is  in 
Tlolatitm  of  the  constitution,  we  must  cou- 
Blder  that  question.  Section  91  does  not 
create  any  criminal  offense,  nor  does  it  relate 
to  any  Judicial  proceeding.  The  Imprison- 
ment imposed  la  not  a  penalty  t<x  any  crime. 
It  simply  Imposes  a  duty  on  the  citizen,  and 
seeks  to  enforce  that  duty  when  immediate 
obedlmce  Is  essential  by  the  temporary  re- 
straint of  the  person.  The  restraint  of  the 
persMi  may  be  authorized  by  the  legislature 
witboQt  the  intMTentioii  of  any  court  in 
many  cases  whrae  such  restraint  is  neces- 
sary to  the  execution  ot  the  law  and  the 
^oreement  of  police  regulations.  The  de- 
fendant In  a  dril  action,  who  refuses  to  turn 
out  property  for  attachmott,  may  be  com- 
mitted to  jail  without  triaL  Selectmen  may, 
without  trial,  talce  children  from  the  custody 
of  parrats  who  neglect  them,  and  bind  them 
out  to  mastera  Gen.  St  {  210D.  For  cer- 
tain infringements  of  the  pauper  laws  they 
may,  without  trial,  order  an  Inhabitant  of 
another  state  to  be  forcibly  taken  out  of  this 
state,  and  may  expel  from  their  town  the  In- 
habitant of  another  town.  Sections  8292, 
3293.  A  tax  collector  may,  it  necessary, 
commit  to  Jail  a  citizen  reusing  to  pay  his 
taxes,  there  to  remain  until  payment  Is 
made^  or  he  be  discharged  in  due  course  of 
law.  Section  8889.  A  collector  who  fftUs 
to  collect  and  pay  over  the  taxes  may  him- 
self; without  trial,  be  committed  to  Jail,  as 
OD  execution  after  judgment  Section  8879. 
The  moderator  of  any  town  meeting,  or  of 
any  meeting  of  any  society  or  other  com- 
munity, may  ordw  Into  custody  any  person 
who  reuses  to  submit  to  bis  lawful  au- 
thorit7.  and  have  htm  fwcibly  remored  until 
he  shall  conform  to  order.  Section  52.  The 
instances  are  numerous  and  familiar  where 
officers  are  authorized  to  restrain,  without 
trial,  and  even  without  process,  persons  who 
persist  in  the  open  Tlolation  of  law.  This 
power  of  summary  compulsion  to  compli- 
ance with  law  may  be  committed  to  admln- 
istratlve  as  well  as  to  Judicial  officers,  and 
when  committed  to  Judicial  officers  they  act 
solely  in  an  administratlTe  cai»aclty,  unless 
the  power  is  exercised  in  the  course  of  Judi- 
cial proceedings.  Section  91  relates  wholly 
to  administratlTe  proceedings.  It  Is  a  police 
regulation  for  the  purpose  of  protecting  so- 
ciety against  crime  by  providing  efficient 
means  for  the  discovery  of  crime  and  the  de- 
tection of  the  criminal.  Our  state  has  fol- 
lowed a  policy  different  from  that  of  Ehig- 


land  In  the  Investigation  of  crimes 
very  early  period  In  our  histoid 
charged  public  officers  with  tb 
investigating  as  to  the  commUa 
fensea,  and  have  invested  them 
power  of  compelling  witnesses  t 
evidence  necessary  to  discover  the 
the  criminal.  A  remedy  for  the 
the  law  of  England  in  this  respec 
under  consideration  since  the  ii 
In  parilament  of  the  criminal  o 
1880.  In  other  countries  the  po 
vestigatlon  Is  much  more  extensl^ 
dla,  England  has  established  a 
guarded  system.  Code  Cr.  Proc.  { 
But  the  power  to  authorize  such 
tion  Is  Inherent  In  every  goven 
the  extent  and  manner  of  Its  use 
cretlon  of  the  legislature  subject 
tutlonal  limitations. 

In  this  case  the  law  Imposed  opo 
tiff  the  duty  of  answering  the  p: 
tions  put  to  him  by  the  grand  Ji 
legislature  clearly  has  the  right  to 
a  law.  His  continued  refusal  to  i 
an  open  and  persistent  defiance 
when  public  toterest  demanded 
obedience.  The  power  of  the  leg 
authorize  his  restraint  or  Imprli 
long  as  he  continues  in  such  open 
law  cannot  be  questioned.  It  Is  fa 
right  to  ocamlne  a  witness  and  to 
to  testis  belongs  to  courts  of  Jus 
an  essential  part  of  a  Judi(dal 
When  he  refuses  to  testify  the  io^j 
quire  him  to  answer  or  stand 
There  is  no  trial  of  snch  witness, 
committed  as  a  punishment  but  t 
particular  duty;  and  no  evidenc 
such  case,be  taken.  Whart.  Cr.  PI. 
when  this  power  of  compulsion  is  e 
a  court  of  Justice  It  Is  naturally  tu 
exercise  should  conform,  as  far  as  ; 
to  tbe  analogies  of  Judicial  procec 
It  Is  also  true  that  the  power  Itsel 
sential  to  Judicial  proceedings,  la  t 
ively  a  Judicial  power.  It  may  h 
by  administrative  as  well  as  by  ] 
cers,  and  Is,  In  Its  essence,  so  tai 
Iw  called  distinctive  of  any  depai 
tinctlvdy  an  administratlTe  p( 
principle  on  which  the  power  re 
when  Immediate  enforcement  of  la 
tial  to  Its  execution,  the  state  cann 
citizen  to  obstruct,  by  his  disobed 
Immediate  execution  of  law,  and  h 
er  to  Invest  the  officer  charged  w 
ministration  of  law,  whether  he  bi 
or  administrative  office,  with  a 
compel,  In  such  case  of  emergency, 
obedience  In  the  manner  prescrib 
The  real  nature  of  the  power  to  co 
zen  to  answer  a  proper  question 
fusal  to  answer  obstructs  the  nec 
mediate  execution  of  law  has  bee 
by  tbe  habit  of  calling  every  sucl 
contempt.  It  is  a  contempt  in  the 
erery  open  defiance  of  hiw  Is  a  c 
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of  the  state;  It  la  a  contempt  of 
done  In  the  course  of  a  judicial 
le  summary  enforcement  of  an 
)t  an  exercise  by  tbe  court  of  its 
er  to  punisb  contempt  of  court  as 
Ifense.  bat  of  Its  administrative 
orce  a  law,  which.  If  enforced  at 
I  enforced  at  once.  In  Com.  r. 
Pick.  476,  Cbief  Justice  Sbaw 
^Te  effect  to  tbla  power,  It  must 
I  as  to  compel  a  specific  perform- 
duty.  If  It  be  said  tbat  a  wlt- 
e  Indicted  and  punished  as  for 
3B  of  duty,  the  answer  is  obvious 
the  long  delay  and  postponement 
Icb  this  would  occasion,  the  wit- 
to  prove  the  case  against  the  con- 
ituesa  might,  la  their  turn,  refuse 
to  testify.  Indeed  the  necessity 
tence  and  exercise  of  this  sum- 
to  compel  actual  and  prompt  atr 
witnesses,  and  to  require  them  to 
plain  to  be  seriouaiy  questioned." 
Icq  is  clearly  marked  In  our  leg- 
le  power  to  commit  for  a  refusal 
Iven  to  every  court,  is  not  called 
but  is  a  power  given  to  enforce 
appear  and  testify  (Oen.  St.  { 
the  power  given  to  every  court 
<T  criminal  contempt  Is  given  as 
wer  (Id.  §  843).  There  are  many 
lere  this  power  has  been  commlt- 
alstrative  officers.  County  com- 
re  authorized  to  compel,  by  com- 
ormation  necessary  to  tbe  enforce- 
eir  administrative  duties.  The 
rdons  has  like  authority  in  the 
of  Its  executive  duties.  Police 
rs  of  cities  have  like  authority, 
mitment  may  be  ordered  by  the 
rs,  and  the  mittimus  signed  by 
Id.  §  165.  The  coroner  may  ex- 
me  power  in  the  investigation  of 
same  power  Is  inherent  In  the 
ithout  the  enactment  of  a  special 
lame  power  has  been  committed 
iture  to  special  commlseioDB  char- 
talnlng  information  necessary  to 
Bts.  A  noted  instance  is  the  com- 
chicb  the  late  Chief  Justice  Sey- 
lalrman;  and  the  commitment  of 
by  the  legislature  to  admlnlstra- 
tias  been  held  to  be  constitutional, 
xbee,  46  Conn.  382.  In  that  case 
on  is  drawn:  The  power  to  com- 
!  to  answer  is  Inherent  in  a  court 
lut,  when  the  power  to  summon 
i  witnessea  is  given  to  a  mere  ad- 
offlcer,  the  power  to  compel  an 
ot  be  inferred,  but  must  be  clearly 
tute.  There  is  no  power  more  es- 
ivemment  than  the  power  to  dis- 
[etect  crime.  In  the  exercise  of 
the  legislature  has  authorized 
«  to  summon  witnesses  before 
)  compel  answers  to  proper  ques- 
Is  an  exercise  of  that  police  pow- 
to  the  existence  of  goveromeut, 


and  does  not  violate  any  constitutional  guar- 
anty relnting  to  the  course  of  proceed iuRs  in 
Judicial  trials.  The  witness  imprisuned  in 
strict  pursuance  of  that  statute  is  lmpt-im.ine(l 
by  due  course  of  law,  as  truly  as  a  prisoner 
duly  convicted  of  a  crime.  Imprison  moot  in 
strict  accordance  with  that  statute  involves, 
besides  the  official  character  of  tbe  persons 
actLog  under  it,  the  refusal  of  the  witness  to 
answer  a  proper  question  put  by  tbe  grand 
Jivors,  the  application  to  a  Justice,  the  ap- 
pearance of  the  witness  before  tbe  justice,  bis 
continued  refusal  to  answer,  a  tinding  by  tbe 
Justice  of  the  facts  necessary  to  commitment, 
a  mittimus  acctirately  reciting  eucb  facts,  and 
signed  by  the  justice  The  finding  by  the  jus- 
tice of  tbe  necessary  facta  is  not  a  judicial  act, 
and  does  not  involve  a  trlaL  The  finding  is 
of  tbat  quasi  judicial  character  which  charac- 
terizes the  formation  of  opinion  by  every  ad- 
ministrative officer  when  he  Is  called  upon  to 
perform  a  ministerial  act  which  the  law  au- 
ttiorlzcs  only  upon  the  existence  of  certain 
conditions.  Yudkin  v.  Gates,  60  Conn.  426,  22 
Atl.  776. 

If  any  person  la  impriaonod  under  this 
statute,  but  not  In  strict  pursuance  of  Its 
provisions,  he  may  be  discharged  upon  bn- 
beas  corpus.  Upon  such  habeas  corpus  tbe 
court  may  be  called  upon  to  decide  the  fol- 
lowing questioDs:  tbe  official  character  of 
the  grand  Jurors  and  justice;  the  legality  of 
the  mittimus  on  Its  face;  the  propriety  of 
the  question  asked;  and  if  a  case  can  be 
imagined  where  tbe  mittimus  has  been  Is- 
sued after  the  witness  has  answered  the 
question,  that  fact  might  be  at  Issue.  It  is 
difficult  to  see,  and  anneceesary  now  to  de- 
termine, what  other  questions  could  arise. 
A  proper  question  Is  any  question  tbe  wit- 
ness may  legally  be  compelled  to  answer. 
The  pertinency  of  the  question  must  be 
largely,  If  not  wh(^y,  left  to  the  Judgment 
of  the  grand  jurors.  They  are  authorized 
to  Investigate  in  secret  session.  The  whole 
object  of  their  Investigation  might  be  de- 
f^ted  by  disclosing  to  a  witness  the  pur- 
pose of  a  question.  We  do  not,  however, 
say  that  their  authority  may  not  be  so 
abused  in  pursuing  an  unjustifiable  investi- 
gation that  the  witness  will  be  entltied  to 
protection.  The  fact  that  we  have  no  knowl- 
edge of  such  abuse  during  an  administration 
of  the  law  for  150  years  does  not  demon- 
strate that  such  abuse  may  not  occur  In  the 
future.  In  Anderson's  Case  (decided  in 
chambers  by  the  late  Chief  Justice  Storrs  In 
185S),  It  was  held  that  a  witness  Imprisoned 
for  refusal  to  give  evldwce  which  might 
tend  to  criminate  him  must  be  discharged  on 
habeas  corpus;  but  the  judge  carefully 
avoids  saying  that  In  other  cases  tbe  deci- 
sion of  the  grand  jurors  and  justice  may  not 
be  conclusive.  The  correctness  of  that  de- 
cision cannot  be  questioned,  and  the  princi- 
ple Ml  which  it  rests  would  require  the  dis- 
charge on  habeas  ccmi>us  of  a  witness  Im- 
prisoned under  this  law.  In  case,  if  such 
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can  conid  arlae,  sach  Imprlaonment  violated 
any  other  guaranty  of  the  constltntion. 
While  the  constitutionality  of  this  act  baa 
never  been  directly  decided.  It  has  never 
been  questioned,  and  was  plainly  recognized 
In  the  case  of  In  re  Clayton,  59  Conn.  510, 
21  Atl.  1005.  In  that  case  a  commitment 
under  a  law  authorizing  the  examination  as 
a  witness  of  a  person  who  had  been  convict- 
ed of  dmnkenness,  as  to  how  he  had  obtain- 
ed the  liquor  which  cansed  his  intoxication, 
and  authorizing  his  commitment  In  case  of 
refusal  to  answer,  was  held  to  be  legal,  and 
In  due  course  of  law.  The  court  says:  "For 
more  than  a  century  and  a  half  we  have  had 
upon  the  statute  book  a  law  authorizing  the 
grand  Jurors  In  the  several  towns  to  meet 
and  advise,  and  Inquire  Into  the  ofiTenses 
that  had  been  committed,  with  power  to 
summon  and  examine  witnesses,  and,  If 
need  be,  to  punish  for  contempt.  This  pro- 
ceeding is  but  an  extension  of  the  same  pow- 
er to  other  oflBcers,  for  the  same  general 
purpose,  namely,  the  protection  of  society, 
by  preventing  crime  through  the  detection 
and  punishment  of  oCCenders.  •  •  •  This 
objection  misconceives  the  nature  and  char- 
acter of  the  proceeding  before  the  police 
court  The  appellant  was  not  then  before 
the  coort  as  a  defendant  In  a  criminal  prose- 
cntlon.  That  had  been  his  position,  but  up- 
on his  conviction  that  was  changed,  and  he 
became,  so  far  as  this  case  is  concerned, 
merely  a  witness.  He  was  In  no  sense  on 
trial,— no  one  was,^nd  therefore  was  not 
in  Jec^ardy.  The  proceeding  was  not  Judi- 
cial, but  ministerial.  •  •  •  It  Is  the  duty 
of  all  good  citizens,  when  legally  required 
so  to  do,  to  testify  to  any  facts  within  their 
knowledge  affecting  public  Interests;  and  no 
one  has  a  natural  right  to  be  protected  In 
his  refusal  to  dlschat^e  this  duty.  Public 
policy  does  not  forbid,  but,  on  the  contrary, 
often  requires,  legislation  to  facilitate  the 
administration  of  Justice." 

Judged  by  the  analogies  of  past  legislation, 
section  01  Is  a  lawful  exercise  of  legislative 
power,  and  In  the  case  above  cited  we  held 
that  compelling  a  witness  by  commitment  to 
give  proper  Information  essential  to  the  In- 
vestigation of  crime  was  not  an  unwarranted 
exercise  of  judicial  power  by  the  executive 
department,  where  such  compulsion  was  en- 
forced by  a  magistrate  acting  In  a  ministerial 
capacity.  The  strongest  case  cited  by  the 
plaintiff,  apparently  In  conflict  with  the  doc- 
trine of  In  re  Clayton,  Is  Whltcomb's  Case, 
120  Mass.  lis.  In  that  case  the  court  held 
that  a  law  authorizing  a  city  council  to  com- 
mit a  witness  for  refusal  to  testify  was  in 
violation  of  the  constitution  of  Massachu- 
setts. The  decision  Is  based  in  part  on  the 
special  phraseology  of  the  Massachusetts 
constitution,  particularly  of  the  danse  grant- 
ing power  to  the  legislature  to  establish  mn- 
ni(dpal  goTemments,  In  connection  with  the 
fact  that  at  the  time  the  constltntion  was 
adopted  It  was  no  part  ot  the  law  of  the 


land  that  municipal  boards  of  office: 
have  power  to  punish  for  contempt, 
presslons  relied  on  in  this  case  relati 
general  relations  of  the  several  dex 
of  government  must  be  read  In  c 
with  the  particular  facts  and  the  ] 
constitution  under  discussion.  Tbf 
voked  by  the  plaintiff  is  not  neces 
Tolved  In  the  decision  of  Whltcona 
It  la  the  bread  rule  that  a  constitute 
llsbing  separate  departments  for  th( 
of  the  powers  granted,  and  vesting 
cial  power  In  one  department,  necesi 
bids  the  legislature  to  authorize 
tratlve  oftlcers,  In  the  exercise  of  1 
executive  power,  to  use  any  metta 
essential  to  the  exercise  of  that  pov 
Is  also  a  method  In  common  and 
use  in  Judicial  proceedings;  and 
act  done  In  pursuance  of  such  legl 
necessarily  In  violation  of  the  cons 
guaranty  that  "no  person  shall  be 
of  life,  liberty,  or  property  but  by  d 
of  law."  This  guaranty  of  the  co: 
relates  primarily  to  the  protection  < 
dividual  against  unlawful  acts  of 
or  Judicial  officers,  and  Is  not  by 
limitation  on  the  power  of  Icglslatic 
course  of  law"  was  originally  syr 
with  "law  of  the  land."  This  giiara 
flrst  appears  In  our  declaration  < 
(Laws  1672,  p.  1),  la  against  any 
warranted  by  "some  express  law  ol 
ony."  But  the  establishment  of  gov 
under  written  constitutions,  without 
the  meaning  of  the  words,  gave  an 
their  operation  which  was  not  felt 
land,  nor  In  Connecticut  until  18 
written  constitution  placed  llmltatio: 
exercise  of  legislative  powers.  A  It 
sistent  with  such  limitation  Is 
Hence  an  act  warranted  by  a  law  ! 
ent  with  such  limitation  Is  done  wltl 
course  of  law."  And  so.  In  determ 
validity  of  au  act  claimed  to  be  o 
to  this  ancient  guaranty,  we  may 
only  the  original  question.  Is  the  a< 
warranted  by  any  law?  but  also  1 
tional  question,  Is  the  law  authorlzln 
Itself  Inconsistent  with  the  llmltatl 
talned  In  the  fundamental  law?  But 
ference  is  only  apparent  Under  a 
constitution  the  substantial  questlc 
same  as  it  was  before  such  constitu 
known,— Is  the  act  authorized  by  th 
the  land?  It  is  authorized  If  warn 
any  specific  law,  unless  such  law  li 
color  of  law  by  reason  of  Its  incoi 
with  the  fundamental  law.  Hence, 
case  when  an  Imprisonment  In  pura 
statute  law  la  claimed  to  be  without 
cess  of  law,  the  question  must  deper 
circumstances  of  that  case;  not  i 
meaning  of  "due  process  of  law,** 
meaning  la  well  settled,  but  upon 
pllance  of  the  particular  statute  ' 
fundamental  law  limiting  the  exercl 
IslatlTe  power.  This  view  of  the  oi 
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'  tne  pnraae  "due  process  of  law" 
d  Id  the  opiniou  deliTered  by  Jus- 
In  Darldaon  v.  New  Orleans.  iW 
3ee,  also,  Lawton  t.  Steele,  15^  U. 
Sup.  Ct  499;  Marchant  t.  Kall- 
53  U.  S.  380,  14  Sup.  Ut.  894.  No 
Uultlon  of  tbe  acts  which,  done 
r  of  law,  are  without  due  process 
1  be  given,  because  tbe  dettuitlon 
se  depends  not  so  much  upon  the 
Lhe  act  as  upon  the  relation  of  the 
law  authorizing  it  to  the  funda- 
which  limits  tbe  power  of  the  leg- 
Lnd  BO,  in  dealing  with  the  provl- 
::tlon  1  of  article  14  of  the  amend- 
le  federal  constitution,  the  United 
ts  hare,  in  the  main,  avoided  gen- 
Jons,  and  treated  each  case  as  sug- 
>aTldson  v.  New  Orleans,  In  Tiew 
ition  whether  the  acts  In  that  case 
ited  by  the  law  of  the  land,  it 
ely  be  affirmed  that  the  pbraseol- 
amendment  alters  the  meaning  of 
«8  of  law"  as  understood  at  tbe 
guaranty  to  the  Individual  against 
til  exercise  of  power  by  the  agents 
nent  was  first  incorporated  into 
ttntions  and  into  the  United  States 
a  by  article  S  of  tbe  amendments. 
V  of  the  constitutional  guaranty  be 
!  Imprisonment  of  the  plaintiff  was 
rocess  of  law.''  If  It  be  claimed 
ixamlnation  by  the  grand  jurors, 
mmttment  of  the  plaintiff  to  com- 
wer  to  a  proper  question,  was  in 
of  a  Judicial  proceeding,  and  that 
thorizlng  such  a  proceeding  by  ad- 
e  officers  Is  in  violation  of  the 
of  the  constitution  dividing  tbe 
it  government  and  vesting  the  ]u- 
er  In  tbe  courts,  the  sulttclent  an- 
lat  these  great  functions  of  gov- 
re  not  divided  In  any  such  way 
■M  of  the  nature  of  the  functions  of 
iment  can  never  be  exercised  by 
partment  Sach  a  division  is  Im- 
■,  and.  If  carried  out,  would  result 
alysls  of  government  Iflxecntlve, 
and  judicial  powers  of  necessity 
Lch  other,  and  cover  many  acts 
in  their  nature  common  to  more 
epartment  These  great  funcdona 
nent  are  committed  to  tbe  dlffer- 
racies  in  all  their  fullness,  and  In- 
y  incidental  powers  necessary  to 
itlon,  even  though  such  Incidental 
their  intrinsic  character  belong 
irally  to  a  different  department 
1  be  more  clearly  within  the  func- 
e  judicial  department  than  the  en- 
of  the  [Miyment  of  a  debt  by  tbe 
1  of  the  property  and  the  Imprison- 
e  person  of  the  debtor;  but  when 
ture  finds  It  necessary  to  the  full 
of  the  powers  confided  to  the  ex- 
partment  to  authorize  such  coiiec- 
tbts  due  the  government  without 
)  the  courts,  such  a  law  Is  not  In 


violation  of  the  division  of  pofrers  made  by 
tbe  constitution.  In  Murray's  Lessee  v.  im- 
provement Co.,  18  How.  272,  Cited  and  ap- 
proved In  the  opinion  of  Justice  Miller  (Da- 
vidson V.  New  Orleans,  96  U.  S.  97).  it  was 
held  that  an  act  of  congress  authoi-izing  the 
audit  of  the  accounts  of  a  collector  of  cus- 
toms, and  authorizing  the  solicitor  of  ttie 
treasury  to  Issue  a  distress  warrant  tor  tiie 
collection  of  the  amount  of  balance  fouiid 
due  the  government,  was  not  invalid  as  au- 
tborizing  the  exercise  by  the  executive  dc- 
I>artment  of  a  judicial  power;  and  that  tbe 
levy  of  such  warrant  was  not  a  violation  of 
tbe  guaranty  of  article  5  of  the  aiuiMuiiucnts, 
that  no  person  "shall  be  deprived  oi'  iirt', 
liberty,  or  property,  without  due  piocess  of 
law."  And  in  disposing  of  the  claim  thnt  the 
law  of  congress  was  invalid  because  the  duty 
it  authorized  the  treasury  department  to  per- 
form was  In  fact  a  judicial  act.  Justice  Curtis 
says:  "So  are  all  those  adminlstrntive  du- 
ties the  performance  of  which  Involves  an 
Inquiry  Into  the  existence  of  facts  and  the 
application  to  them  of  rules  of  lew." 

It  is  unnecessary  to  multiply  llluBtmtloue 
of  this  essential  principle  of  couRtitutional 
law  that  a  statute  authorizing  admiuistra- 
tlve  officers  to  perform  executive  functions 
by  methods  which  partake  of  the  Judicial 
nature  Is  not  necessarily  In  violation  of  tbe 
constitutional  provisions  dividing  the  func- 
tions of  government  and  vesting  the  Judi- 
cial power  in  courts.  The  real  question  in 
each  case  Is,  not  merely  whether  the  act  is 
of  a  Judicial  nature,  but  whether  the  act 
Is  legitimately  Incident  and  necessary  to  the 
execution  of  powers  confided  to  the  execu- 
tive and  legislative  departments,  and  not 
obnoxious  to  any  prohlbitiOD  of  the  constitu- 
tion. This  question  has  been  answered  by 
the  application  of  various  tests.  The  one 
moat  frequently  applied  Is  the  Inquiry 
whether  the  particular  act  has  been  treated 
as  a  legitimate  exercise  of  executive  power 
prior  to  the  adoption  of  the  constitution. 
As  a  determination  of  principle  by  the  pro- 
cess of  analogy,  such  Inquiry  la  uspfui,  con- 
venient, and,  In  most  cases,  conclusive;  but 
can  hardly  be  accepted  as  necessarily  con- 
clusive The  constitutional  definition  of  the 
three  departments  of  government  cannot 
wholly  depend  upon  the  actual  legislation  In 
England,  when  parliament  was  little  more 
than  a  court  to  register  tbe  expressions  of 
royal  will;  or  in  Connecticut,  when  absolute 
political  power  was  concentrated  In  a  gen- 
eral court  and  tbe  effect  of  the  common  law 
was  given  to  the  penal  codes  of  the  Israel- 
ites. Another  teat  not  Infrequently  applied, 
is  the  inquiry  whether  the  act  in  question 
Is  a  legitimate  exercise  of  the  police  power 
necessarily  inherent  In  government.  The 
term  "police  power"  is  often  used  as  a  term 
of  convenience,  and  not  of  clearly  ascertain- 
ed legal  principle.  It  was  found  to  be  the 
most  convenient  phrase  for  designating  the 
extent  of  state  legislation,  when  such  legltl- 
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mate  lej^latlon  covered  the  same  ground 
included  In  tlie  exclusive  power  of  leglslar 
tlon  glreu  to  congress;  notably  In  tbe  wide 
fltid  covered  by  the  power  to  regulate  In- 
terstate and  foreign  ocnnmence.  As  used  In 
this  connection,  the  term  has  acquired  a 
more  definite  meaning  through  the  many 
decisions  of  the  United  States  supreme  court, 
but  such  meaning  relates  rather  to  whftt  it 
has  been  decided  to  cover  than  to  what  it 
may  in  fact  cover.  As  Justice  Orier  says 
in  the  License  Cases,  5  How.  C04:  "Without 
attempting  to  define  what  are  the  peculiar 
subjects  or  limits  of  this  power,  it  may  safe- 
ly be  affirmed  that  every  law  for  the  restric- 
tion or  punishment  of  crime,  for  the  preser- 
vation of  tne  public  peace,  health,  and  mor- 
als, must  come  within  this  cat^iry.**  But 
the  term  la  much  more  Indefinite  when  used 
to  designate  that  exercise  of  executive  pow- 
er which  involves,  and  jnstlfle^  as  a  neces- 
sary incident,  the  performance  of  acts  by 
administiative  ofBcers  that  may  partake  of 
a  Judicial  nature;  and  the  necessity  for  its 
use  in  this  connection,  except  as  a  term  of 
convenience,  la  much  less  obvlona.  The 
truth  la  that  all  such  tests  are  useful  aids 
in  appljdng  to  each  case  the  principles  of  con- 
stitutional law  that  must  controL  Our  state 
constitution  vests  in  the  three  departments 
of  government  the  whole  poHttcid  power, 
and  the  power  to  be  exercised  In  the  several 
departmmts  ia  coextensive  with  the  exigen- 
cies of  government,  except  aa  Its  exercise  Is 
restrained  by  the  declaration  of  general 
principlM  aufl  the  specific  Ilmitati<nia  em- 
bodied in  tlie  oonstitatlon  Itself,  Indoding 
the  United  States  constitution,  whl<di  is  also 
the  fundamental  law  of  each  state.  The 
mere  apportionment  of  political  power  to 
separate  departments  does  not  diminish  the 
political  power  vested  in  the  government; 
and  so,  when  the  exigencies  of  government 
demand  the  exercise  of  executive  power  in- 
volving as  ft  necenary  Incident  the  use  ot 
methods  which  are  also  necessary  to  the  ex- 
ercise of  Jndldid  power,  the  authorisation 
by  the  legislature  of  such  exucise  of  pow- 
er in  such  manner  la  a  legitimate  exerdse 
of  the  legislative  power.  The  legislature 
must  determine  the  existence  of  the  exigen- 
cy and  of  tbe  necwsity,  and  the  courts  must 
be  tbe  final  Judge  in  each  case  whether  such 
particular  exercise  of  legislative  power  has 
been  restrained  by  the  general  principles  or 
specific  limitations  contained  in  the  consti- 
tution. The  determination  of  such  limita- 
tions of  legislative  power  is  often  one  of  the 
most  difficult  and  delicate  questions  that 
can  be  presented  to  the  court,  but  the  deci- 
sion becomes  more  easy  when  It  Is  remem- 
bered that  the  real  guestion  as  to  the  exer- 
cise in  such  case  of  a  Judicial  power  exclu- 
sively vested  in  tbe  courts  Is  one  of  sub- 
stance, and  not  of  form.  The  language 
used  by  Justice  Harlan,  In  the  recent  case 
of  Mugler  v.  State,  123  U.  S.  623,  GQl,  8 
Sup.  Gt  273,  while  discussing  the  limita- 


tions Imposed  by  the  United  States 
tution  on  state  legislation  in  the  exe: 
police  power,  applies  as  well  to  the  q 
under  discussion:  "vVhile  every  i 
presumption  Is  to  be  Indulged  in  t 
tbe  validly  of  the  statute,  the  coor 
obey  the  constitution  rather  than  t 
making  department  of  govemmet 
must,  upon  their  responsibility,  de 
whether,  in  any  particular  case,  thes 
have  been  passed.  *  *  *  The  courts 
bound  by  mere  forms,  nor  are  the; 
misled  by  mere  pretenses.  They  an 
erty— Indeed,  are  under  a  solemn  * 
look  at  the  substance  of  thinga,  w 
they  enter  iqton  the  Inquiry  whether 
Islatnre  has  transcended  the  limlti 
authority." 

S^mn  wliatever  point  of  view  tro  • 
the  imprisonment  of  the  plaintiff.  It 
*^iie  conm  ot  law."  The  law  anUioi 
follows  the  analogies  of  our  leglslati 
prior  to  the  adoption  of  tiie  oonetitnt 
been  in  force  f w  100  years,  and  <!leari 
within  the  most  narrow  definition  of 
lice  power  inherent  In  the  state  govc 
It  Is  also  within  the  prin<^les  of  c 
tional  law  oontroUlng  such  legislatio 
power  to  punish  crime  and  to  presc 
public  peace  and  morals  belongs  to  t 
government  In  all  its  fullness,  and  1 
tial  to  its  existence.  L^8hiti(m  aut 
Investigation  as  to  the  existence  of  cri 
legitimate  exercise  of  this  power.  1 
duct  such  Investigation  prior  to  th 
cution  of  a  person  for  the  commissi 
particular  crime  is  beyond  doubt  az 
tive  function,  and  in  the  executitm  of 
vestigation  the  state  baa  the  plalneat 
proper  informatim  withbi  the  know] 
every  citizen,  and  to  compel  the  dlaclt 
such  Information  by  any  method  co 
with  constituti<nial  limitations.  In  a 
gency  demanding  Immediate  acOoa  It 
rlglit  to  compel,  as  Chief  Justice  Sha 
'*the  qpedflc  performance  of  this  du 
Ugatory  on  every  person,  and  tat  ti 
pose  to  hold  him  in  custody  of  t 
Such  oonqiulslon  msy  be  as  easoitia: 
efficient  exercise  of  executive  power  a 
dldal  power,  and  its  use  by  adminl 
officers  Is  no  more  an  infrlngenrait  of 
elusive  powers  vested  in  the  Judicial 
ment  because  such  compulsion  Is  In  c 
use  In  Judicial  proceedings  than  ia  tl 
mory  enforcement  of  a  debt  to  the 
ment  because  the  paymoit  of  debts  c 
narily  be  enforced  only  by  Judicial 
sued  upon  Judgment  at  a  court,  or 
Btructi(m  of  a  building  to  prevent  the 
of  a  fire,  or  the  taking  of  land  to  prei 
spread  of  disease,  because  property  c 
uarily  be  condemned  cmly  by  Jndic 
ceedinga.  It  would  Indeed  be  uufort 
the  strength  of  the  government  tor  th 
tion  and  prevention  of  crime  were  < 
by  any  constitutional  provision  forbid 
legislature  to  enact  laws  similar  to 
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iconloo;  but  nO  such  problbitloft 
and,  eltber  In  tiie  declarations  con* 
onr  bill  of  rlglits  or  In  tbe  Bpeclfie 
I  of  onr  coDBtltutlon.  It  may  be 
t  tbiB  law,  In  autltorlBlng  H  coiumit- 
ompel  an  answer  to  a  proper  ques- 
ws  tbe  analoglea  and  provides  all 
ial  safeguards  of  a  summary  com- 
t>y  a  court  for  a  similar  purpose, 
idditlanol  security  tbat  the  remedy 

use  of  the  power  is  more  nmple, 
poD  a  writ  of  habeas  corpus  the 

Inquire  more  freely  into  the  legal- 
ommltment  When  made  by  an  ad- 
re  officer,  whose  only  authprlty 
mud  In  a  special  statute,  than  when 
a  court  In  which  tbe  authority  to 
Inherent 

:lude,  therefore,  that  section  91  la 
e  of  l^lslatlve  power  for  a  purpose 
;d  tbe  powers  rested  in  tbe  state 
It,  and  ts  not  in  violation  of  any 
3f  our  constitution  or  of  the  United 
Btltotion  applicable  to  tbe  Htaltatlon 
gMatlon.  As  section  91  nutborleed 
!  of  the  peace  to  Issue  tbe  mittimus- 
le  without  R  formal  trial  and  judg- 
was  a  lawful  exercise  of  leglslatlTc 
'  find  Dothing  In  the  record  to  an- 
e  dlacbarge  of  tbe  plaintiff  by  tbe 
w.  By  bis  return  the  aberlff  Jua- 
}r  a  mittimus,  valid  on  its  face,  re- 
ry  f&ct  required  by  law  in  order  to 
tbe  Issue  of  tbe  mittimus.  Tbe 
reply  does  not  contradict  a  single 
4.  It  does  Bot  make  a  single  alle- 
fact  Inconsistent  wltb  tbe  validity 
amltment.  It  substantially  admits 
character  of  the  grand  jurors  and 
tbe  peace;  that  tbe  plaintiff  ap- 
'ore  the  grand  Jurors  lawfully  con- 
der  the  statute,  and  was  duly 
lat  the  questions  recited  were  asked 
be  willfully  and  contemptuouslyre- 
Dswer  the  questions:  that  the  com- 
!  made  tbe  grand  Jurors  to  the 
lat  he  was  duly  called  before  tbe 
id  then  persisted  In  his  refusal  to 
the  reply  Is  substantially  a  demur- 
return,  for  three  reasoim:  (1)  Be- 
oea  not  ai)pear  by  the  return  that 
JurorH  requli-ed  the  plaintiff  to  an- 
questlons  relating  to  any  offense 
In  the  town  of  Sharon.  It  does 
r  and  clearly  appear  that  tbe  exam- 
tbe  witness  was  eoncemlng  offenses 
in  said  town.  (2>  Because  it  does 
r  by  tbe  return  tbat  the  questions 
plaintiff  were  pertinent  or  proper 
It  does  clearly  appear  that  the 
were  proper  questions.  State  t. 
)  Coon.  94.  (3)  Becauae  It  does  not 
the  return  that  be  was  formally 
le  Justice  as  for  a  criminal  offense, 
i^aa  allowed  an  opportunity  to  be 
tiimself  and  witnesses  in  answer  to 
lalnt,  or  tbat  be  was  confronted  by 
ises  against  him;  and  therefore  It 
lA.no.8— 31 


doee  an>ettr  that  be  was  Imprisoned  without 
due  process  of  law.  The  Insufficiency  of  this 
reason  has  been  shown.  Ae  the  proceeding  be- 
fore tbe  Justice  was  a  minlgterlal.  and  not  a 
Judicial,  proceeding,  tbe  provisions  of  the  con- 
stitution relating  to  Judicial  trials  do  not  aji- 
ply.  Tbe  reply,  In  addition  to  the  statiMnout 
tliat  these  matters  do  not  appear  by  tlie  re- 
turn, makes  the  same  claim  of  the  ucccssity 
of  a  formal  trial  by  way  of  alleglns  that  the 
plaintiff  demurred  to  tbe  compiniut.  claimed 
the  rlglit  to  plead  not  guilty  tn  Uie  fomplalnt, 
and  to  plend  in  answer  to  tiie  allcpHtinns  of 
the  compliiint,  and  to  be  confronted  with  the 
witnesses  against  him;  that  these  claims  wero 
all  denied,  and  that  there  was  no  siicli  trial 
and  Judgment  on  the  complaint.  But  the  re- 
ply doea  not  allege  that  the  plaintiff  was  de- 
prived of  the  opportunity  of  purging  himself 
by  answering  the  questions,  or  that  he  did  not 
have  full  opportunity  to  make  any  statement, 
or  present  any  reasons  be  saw  tit,  why  the 
mittimus  should  not  Issue,  or  that  the  justice 
did  not  have  ample  reason  for  mailing  his 
finding  as  recited  in  the  mittimus.  On  the 
contrary,  the  reply  Is  a  substantial  admission 
of  all  these  facts.  The  reply  is  simply  a 
claim  that  the  return  is  no  justification,  be- 
cauae tbe  mittimus  could  not  issue  except 
after  a  trial  of  tbe  plaiotiff  and  judgmpiit 
against  him,  as  in  a  crtmiiial  proceeding. 
Ttlia  claim  has  no  foundation  in  law.  8o  far 
as  tbe  reply  states  this  claim  by  way  of  de- 
murrer, the  reasons  are  insufficient,  and  so 
far  as  It  states  tbe  claim  by  way  of  direct  as- 
sertion the  all^ations  are  irrelevant.  The 
court  below  should  have  adjiiiljicil  the  reply 
Insufficient  and,  unless  the  pijiintiff  offered 
to  prove  facts  showing  illegality  in  the  pi-o- 
ceedings.  should  have  forthwith  remanded 
him  to  Jail.  The  case,  as  it  appears  before 
ua,  especially  by  tbe  plaintiff's  own  ciaimx. 
indicates  that  he  openly  and  willfully  ob- 
structed the  execution  of  the  law.  So  long  as 
he  persists  in  such  obstruction,  his  imprison- 
ment is  lawful,  and  well  deserved.  There  is 
error  In  the  Judgment  appealed  from,  and  the 
case  Is  remanded  to  the  court  of  common 
pleas,  to  be  proceeded  with  to  judpment  in  ac- 
cordance with  this  opinion.  The  other  judges 
concurred. 


Appeal  of  SMITH. 
(Supreme  Court  of  Errors  of  Counectlcnt.  Nov, 
28,  ISM.) 

iKTOJCICATrXO  L|Q[  OKS — LlCEX.'^E  —  EVIDENCE  OF 
Qt'ALiriCATlOXS  OF  LrCKSSEE. 

1.  Proof  of  adjudications  hy  a  jiiatice,  sub- 
sequently vacated  by  an  apppnl  which  is  pend- 
ing, that  an  applicant  for  a  rotfiiler'e  license  bud 
been  guilty  or  violations  of  tlie  licenne  law  liy 
selling  to  minors  and  on  Suii(i;iy,  does  not  raisp 
an  irrebuttable  legal  oreaumption  that  he  is  not 
a  Buitable  person  to  oe  licenti^d,  so  as  to  pre- 
clude other  proof  to  the  contrary,  an<l  iuvalidute 
a  findinf;  that  he  is  a  siiitabli'  person. 

2.  'Judgments  of  a  inBtic.  aftcrivnrds  ta- 
cated  by  an  appeal  which  is  pt'uding,  adjiidt;nnK 
that  an  applicant  for  a  retailer's  license  haa  vio- 
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lated  the  Uceose  taw,  are  not  conTtctlooa.  within 
the  mennine  of  a  stntute  making  conTlctiona  of 
such  Tiolationa  condneiTe  proof  that  the  appli- 
cant ii  not  a  tnitable  peraon. 

Appeal  from  sntwrlor  court;  Litchfield 
connly;  Fenn,  Judse. 

Appeal  b7  John  B.  Smith,  a  citizen  and 
taxpayer,  from  the  granting  of  a  retailer's 
liqnor  Ucenae  to  Solomon  Klrby.  From  a 
confirmation  by  the  conrt  of  the  declBion  of 
the  county  commlsslonov,  the  aald  Smith 
appeala,   Afiirmed,  and  nev  trial  denied. 

Leonard  J.  Nlckerson  and  Wellington  B. 
Smith,  for  appellant  Daniel  Davenport  and 
A.  T.  Boraback,  tar  appellee. 

HAUERSLET,  7,  Under  the  prorlslonsof 
section  9fX5S  of  the  General  Statutes,  as 
amended  (Pub.  Acts  ISSd,  c.  117).  the  county 
commissioners  of  Utchfield  county  granted 
a  license  to  Solomon  Klrl^  to  sell  splritn- 
ons  and  Intoxicating  liqnors  In  the  town  of 
Sharon;  and  under  the  prorlslons  of  chap- 
ter 175,  Pub.  Acts  1893,  John  B.  Smith,  a 
dtlzen  and  taxpayer  of  Sharon,  appealed 
from  their  det^sfon  to  the  superior  court. 
The  conrt  confirmed  the  decision  of  the 
county  commissioners,  and  ttiis  Is  an  appeal 
by  Smith  from  that  order  of  confirmation. 

The  finding  of  the  court  states  that  upon 
the  evidence  the  court  found  that  Klrby 
was  a  suitable  peraon  to  be  licensed,  that 
the  place  In  question  was  a  suitable  place 
for  the  sale  of  liquors,  that  the  town  of 
Sharon  is  one  where  licenses  may  legally  be 
granted,  and  thereupon  confirmed  the  grant- 
ing of  the  license.  The  finding  also  states 
that,  upon  evidence  offered  1^  the  appellant 
as  tending  to  show  that  Klrby  was  not  a 
sulteble  person  to  be  licensed,  the  following 
additional  and  subordinate  facts  were  prov- 
ed by  a  fair  preponderance  of  testimony, 
vis.:  That  at  the  time  of  trial  there  were 
three  distinct  criminal  prosecutions  pending 
against  Klrby  in  the  superior  court,  which 
prosecutions  bad  been  commenced  before  a 
Justice  of  the  peace,  who  had,  after  demur- 
rer overmled,  found  Klrby  guilty,  and  im- 
posed a  fine,  and  from  such  judgments  of 
conviction  Klrby  had  appealed  to  the  supe- 
rior court  presumably,  these  prosecutions 
were  tor  a  violation  of  the  license  law,  al- 
though the  record  does  not  so  state);  that 
Klrby,  while  boldli^  a  license,  Iiad  on  two 
occasions  sold  liquor  to  s  minor,  and  on  two 
occasions  sold  liquor  on  Sunday,  and  bad 
habitually  violated  the  **ScTeen  Law,"  so- 
called;  that,  on  a  number  of  occasions,  mi- 
nors were  In  Kirby's  barroom;  that  there 
wore  certain  spedfled  circumstances  tend- 
ing to  show  the  claimed  violations  of  law  to 
have  been  willful,  and  the  place  In  question 
an  unsuitable  place,  but  that  no  evidence 
was  ottered,  and  no  claim  made,  that  Kirl^ 
had  ever  iKen  finally  convicted  of  any  vio- 
lation of  law.  And  the  fining  further 
states  that  the  mipellant  claimed  that,  these 


facts  existing,  Klrby  was  an  unsult 
son,  and  coaid  not  by  any  other 
be  shown  to  be  a  sidtable  person,  t 
a  license,  under  the  statate.  This 
the  law  the  conrt  ovemiled,  and  tb< 
ness  of  such  milng  Is  the  only  qu 
law  raised  by  the  appeal. 

Had  the  appellant  clamed,  aa  i 
sion  of  fact,  that  the  existence 
facts,  In  the  absence  of  all  other  < 
estaUlshed  the  fact  that  Klri>y  w 
suitaUe  person  to  be  licensed,  the  • 
doubtedly  would  have  sustained  h 
The  only  evidence  then  before  t 
would  have  indicated  Klrby  as  havl 
during  the  preceding  year,  a  wU 
haMtual  violator  of  the  license 
Plainly,  such  a  pawn  is  not  a 
person,"  and  should  under  no  rircic 
have  his  license  renewed;  and  pos 
conclusion  of  a  court,  on  such  fa 
such  person  was  a  suitable  perso 
be  an  error  in  law.  within  the  : 
down  In  Hayden  v.  Allyn,  55  Corn 
Ati.  81.  But  the  appellant  did  n 
and  could  not  have  made,  such 
There  was  other  evidence.  Such  • 
Idence  should  have  l>een  strong  asi 
cbig,  In  order  to  rebut  the  presun 
unfltneas  arising  from  the  t&cta  fbi 
It  appears  to  have  been  snfilclent  i 
the  court  that  the  personal  chara 
reputetlon  of  Klrby  were  such,  or 
claimed  violations  of  law  were  a 
under  such  circnmstances  of  palUai 
take,  or  deception,  as  to  dearly  si 
be  had  not  Intentionally  and  dellbe 
olnted  the  condttlons  of  his  tormei 
and  was  unlikely  to  violate  the  c 
of  the  new  license. 

The  claim  of  law  actually  made  b 
pellnnt  Is  that  the  subordinate  tec 
by  the  court  raise  an  Irrebuttable  1 
sumption  that  Klrby  Is  not  a  suitob 
to  be  licensed.  Ttete  Is  no  found 
such  a  claim.  The  word  "suitable 
scriptlre  of  an  applicant  fear  llcen 
the  statute.  Is  insusceptible  of  any  1 
Inltlon  that  wholly  exdudes  the 
views  of  the  tribunal  authorised 
mine  the  suitability  of  the  apidlcant 
son  is  anttflble  who,  by  reason  of  hi 
ter,— his  reputation  In  the  commn 
ivevlous  omduct  as  a  licensee,— Is  i 
be  suited  or  adapted  to  the  orderiy 
of  a  business  whldi  the  law  regai 
dangerous  to  public  welfBie  that  1 
action  1^  any  other  than  a  carefuBj 
person,  duly  licensed,  is  made  a  crti 
foise.  It  Is  patent  that  the  adnpti 
any  person  to  such  a  business  dep« 
fticto  and  circumstances  that  may 
cated,  but  cannot  be  fully  defined 
whose  probative  force  win  dllTer  in 
cases,  and  must  in  each  case  depeni 
upon  the  sound  Judgment  of  the 
tribunal.   The  word  Is  not  new  to  i 
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such  connectioD.  From  the  eorll- 
,  retailing  of  liquors  to  be  drunk  on 
iaes  has  been  treated  by  our  leglsla- 
ifflclentlf  dangerous  to  public  order 
d  its  resti'lction  to  licensed  persons, 
tie  statute  describes  the  persons  who 

licensed  as  those  who  shall  be 
fit  by  the  Justices  themselves."  In 
statute,  reciting  that  "many  persons 
t  for  that  employment  have  Imposed 
)unty  court  so  as  to  obtain  license," 
that  the  civil  authority  In  the  re- 
towns  shall  nominate  to  the  county 
:  appointment  the  persons  whom 
Lk  fit  and  suitable;  and  from  that 
the  statutes  regulating  licenses  to 
uors  have  used  the  word  "suitable" 
ptlve  of  the  ptfsous  who  may  be 

The  statute  In  force  at  the  time 
ohlbitury  legislation  of  18^  provld- 
the  civil  authority  In  each  town 
■minate  such  persons  as  they  sbould 
table,  to  the  county  court,  and  that 

should  grant  licenses  to  such  and 
}t  such  persons  as  they  sbould  Judge 
litable  and  necessary.  When  the 
-e,  in  1S72,  retxirned  to  the  policy  of 

licenses,  the  old  phraseology  was 
3d.  We  think  that  In  the  present 
le  word  is  used  with  the  meaning 
apressed  upon  it  by  our  early  legis- 
bat  Is,  a  personal  fitness  to  perform 
t  public  duties  required  by  law  of 
i,— and  that  such  fitness  of  the  man 
;al  requirement  is,  of  neceealty,  In- 
>f  general  definition,  and  must  in 
!  be  determined.  In  view  of  the  stat- 
ulations,  by  the  liceuslug  authority, 
:erci8e  of  Its  best  Judgment  The 

such  authority  may  be  Illegal,  If 
lent  is  exercised  arbitrarily  or  cor- 
ut  it  Is  not  illegal  because  another 
might  reach  a  different  conclusion 
same  applicant 

eiug  the  meaning  attached  to  the 
litable,"  the  statute  furtho*  guards 
he  licenalug  of  unfit  persons  by  ex- 
rohlbiting  the  granting  of  licenses 
I  classee  of  p^sous,  however  suita- 
plicant  from  any  such  class  may  be 
>y  the  liceuslug  authority.  Quite  a 
tt  such  classes  are  specified.  It  is 
led  that  Kirby  comes  within  any 
s,  unless  be  has  been  convicted  of  a 
of  the  llcrase  law  during  the  year 
eding  bis  application.  It  is  claimed 
1  the  facts  found  the  court  below 
Lve  held  that  Klrby  bad  been  so  con- 
It  is  too  plain  for  argument  that 
ments  of  the  Justice  of  the  peace 
3  In  the  record,  which  Judgments 
vacated  by  appeals  to  the  superior 
here  the  prosecutions  were  then 
were  not  convictions,  within  the 
of  the  statute.  Therefore,  the  ap- 
clalm  of  law  was  properly  over-" 
.  new  trial  Is  denied.  The  other 
ncurred. 


Appeal  of  HOPSON. 
(Supreme  Court  of  Errors  of  Coniiectiout.  Not. 
28,  1894.) 

Liquor  Licbuse— Discretiox  or  Court— Rbvikw 
OH  Appsal. 

Gen.  8t  II  3(KS7-30ei,  giving  to  coiiiit.y 
commisBionen  the  po\ver  of  selecting  suitable 
persons  to  conduct  the  buaiDeas  of  selling  liquora, 
and  making  their  decision  iu  the  matter  of  grant- 
ing licenses  final,  was  amended  by  Pnb.  Acta 
lw3,  p.  819,  anthorizing  an  appeal  to  the  superi- 
or court  from  the  decision  of  toe  commissioners. 
Held,  that  the  latter  act  transferred  to  the  su- 
perior court,  on  appeal,  the  discretionary  powers 
of  the  county  commiaaioners  in  tho  determination 
of  a  anitable  person  and  place  for  the  .sale  of 
liquors,  and  the  exercise  of  such  disirotion  by 
the  conrt  is  not  reviewable  on  appeal. 

Appeal  from  superior  court  New  London 
county;  George  W.  Wheeler,  Judge. 

John  Ht^soQ  appealed  from  a  decision  of 
the  county  commissioners  In  giantiug  a  liq- 
uor license  to  one  Morrissey.  From  a  juils- 
ment  revoking  his  license,  Morrissey  appeals. 
Appeal  dismissed. 

Donald  G.  Perkins,  for  appellaat  Tiaey 
Walier,  for  appellea  _  . 

HAMERSLEY,  J.  In  the  preceding  case 
of  Appeal  of  Smith,  31  Atl.  529.  we  lieltl  thot 
a  "suitable  person"  to  receive  a  license  to  sell 
liquors,  under  the  provisions  of  section  SOoS 
of  the  General  Statutes,  Is  a  person  who  Is 
shown  to  the  licensing  authority  to  be  siilted 
or  adapted  to  the  orderly  conduct  of  a  busi- 
ness which  the  law  regards  as  dangerous  to 
public  welfare,  unless  conducted  by  a  care- 
fully selected  person,  duly  licensed,  and  that 
the  fituess  of  the  man  to  the  legal  require- 
ment must  of  necessity,  in  each  case,  be  de- 
termined, in  view  of  the  statutory  regula- 
tions, by  the  licensing  authority,  in  the  exer- 
cise of  its  best  Judgment  The  term  "suit- 
able place,"  as  designating  a  place  adapted 
to  the  sale  of  liquors  by  such  licensee.  Is 
used  In  the  same  section  with  a  similar 
meaning,  and  the  suitability  of  such  place 
must  be  determined  by  the  licensing  authori- 
ty in  a  similar  manner.  Batters  v.  Dunning, 
49  Conn.  480.  The  appellant's  claim  of  error 
in  the  exercise  of  its  Judgment  by  the  court 
below  in  determining  the  suitability  of  the 
place  in  question,  if  the  assigning  of  such  er- 
ror can  support  an  appeal  to  this  court  is  dis- 
posed of  by  these  cases. 

The  appellant  also  assigns  cnor  in  the  ad- 
mission and  rejection  of  tefetimouy  by  the 
I  court  below.  Apparently,  the  orrors^  assign- 
I  ed  would  not  if  properly  hetore  us.  furnish 
ground  for  a  new  trial;  but  we  do  not  pass 
upon  these  questions,  because  we  are  of  opin- 
ion that  an  appeal  does  not  He  to  this  court 
from  a  Judgment  of  the  superior  court  for  the 
correction  of  such  errors  aa  are  assigned  in 
this  appeaL 

The  license  law  of  1872,  as  developed  by 
amendments  Into  its  present  foi-m.  may  be 
regarded,  to  a  limited  extent  as  a  revenue 
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act;  but  Its  rea!  and  substantial  cbaracter- 
Istlcs  are  those  ot  a  police  regulation,  made 
Id  tlie  exercise  of  the  i>Dlice  powers  of  the 
state,  to  establish  regulations  appropriate  for 
the  preservation  of  public  order,  and  the  pro- 
tection and  promotion  of  public  health  and 
morals.  la  sustaining  the  constitutionality 
of  the  prohibitory  statute  of  1854,  this  court 
said:  "The  object  of  the  legislature  In  pass- 
ing it  was  to  aid  in  the  suppression  of  in- 
temperance, pauperism,  and  crime,— evils 
which  Impose  very  heavy  and  onerous  bur- 
dens upon  the  public.  The  expenses  attend- 
ing the  prosecution  of  crimes,  the  support  of 
criminals,  and  the  maintenance  of  paupers 
are  very  great;  and  no  one  can  doubt  but 
that,  to  a  very  great  extent,  they  have  been 
caused  by  the  muttltnde  ot  tippling  shops 
with  which  our  community  has  been  hereto- 
fore infested."  State  t.  Brennan's  Liquors, 
25  Conn.  2Sa  The  failure  of  such  legislation 
to  accomplish  its  object  Induced  the  l^ls- 
lature  to  change  the  policy  of  prohibition  to 
the  policy  of  restriction,  but  Its  object  re- 
mained the  same.  The  main  and  controlling 
feature  of  the  new  policy  consisted  In  pro- 
visions for  the  selection  of  pereous  suited  to 
conduct  the  business  of  selling  liquors  In 
compliance  with  statutory  regulations,  and 
fitted  to  perform  the  quasi  public  duties 
which  an  acceptance  of  the  special  privileges 
\  granted  Involved.  The  duty  of  making  such 
selection  was  Imposed  on  county  commis- 
sioners,—an  administrative  and  not  a  Judicial 
tribunal.  This  power  of  selection  was.  In 
its  nature,  a  discretionary  power,  and  the 
only  limit  placed  by  the  legislature  on  the 
exercise  of  the  discretion  Is  found  in  the  pro- 
visions forbidding  the  selection  of  speciiled 
classes  of  persons.  So  careful  was  the  leg- 
islature to  prevent  any  question  as  to  the 
absolute  nature  of  this  discretion  that  in  giv- 
ing to  county  commissi onere  the  power,  and 
prescribing  the  manner,  of  revoking  any  li- 
cense (a  provision  liable  to  be  construed  as 
affecting  vested  rights),  it  specially  provided 
that  such  revocation  "shall  be  final  and  con- 
clusive, and  not  subject  to  appeal,  review,  or 
revision,  by  any  other  tribunal  whatever." 
Gen.  St  5  3061.  Experience  proved  that  the 
.power  vested  In  county  commissionere  was 
liable  to  abuse;  that  occasionally  the  judi- 
cial temper  essential  to  its  Just  exercise  was 
lacking.  In  order  to  pi"OVlde  against  such 
occasional  abuse,  the  legislature  of  1893  au- 
thorized an  appeal  from  the  decision  of  coun- 
ty commissioners  to  the  superior  court,  to 
be  tried  by  a  Judge  of  said  court.  Pub.  Acta 
1893.  p.  319.  If  the  legislation  authorizing 
the  appeal  brings  the  matter  within  the  exer- 
cise of  Judicial  power,  then  this  court  has 
Jui-tsdictlon  to  correct  any  error  In  law  com- 
mitted In  the  exercise  of  such  judicial  pow- 
er; and  In  that  case  we  think  the  statutes 
regulating  procedure  should  be  construed  so 
AS  to  include  the  proceeding  within  their 
operation.  The  subject-matter  of  jurisdic- 
tion Is  the  selection,  nnder  statutory  Umlta- 


tlons,  of  a  person  suited  to  perform 
in  cariTlng  out  a  system  of  police  re: 
Theessentlal  functlonof  theaelec.tng 
Is  the  giving  effect  to  a  police  regnlai 
dentally  invtrfvlng  private  rights  or  1 
It  is  evident  that  such  a  function  ci 
executed  without  the  use  of  means 
in  their  nature,  Independently  of  the 
of  their  use,  executive  as  well  as 
We  think  such  a  function  lies  on  tb 
line  of  the  division  between  execii 
Judicial  power,  and  that  It  Is  comp 
the  legislature  to  commit  its  exerct 
to  Judicial  or  executive  officers,  as 
found  necessary  for  the  moat  effi< 
forcement  of  its  police  regulations; 
do  not  tblnk  it  necessary  to  eiarr 
Ically  the  grounds  for  reaching  sac 
elusion,  for  the  practice  of  this  sti 
before  and  since  the  adoption  of  th 
tntion,  has  treated  the  licensing  of 
for  the  sale  of  Intoxicating  liquon 
execution  of  police  regulations  on  i 
ject,  as  a  function  both  Judicial  an 
tlve  In  Its  nature,  and  as  one  which  ' 
latnre  may  properly  commit  to  e 
partment  of  government,  or  to  both, 
thus  settled  the  true  meaning  of 
stitutlonal  requirement  that  Judlda! 
ecutive  powers  shall  each  be  confl 
separate  magistracy,  so  far  as  it  afl 
qnestlon.  Such  a  practical  construe 
safely  be  accepted,  whM  the  theore 
tinction  to  be  drawn  by  the  court 
subtle  and  doubtful.  This  question 
Beard's  Appeal,  64  Conn.  iS20,  30 
and  we  held  that  "the  cause  becan 
a  Judicial  nature  when  it  was  brc 
fore  the  superior  court,  and,  as  i 
ment  there  rendered  was  founded  c 
conception  of  the  law.  It  was  as  r 
subject  of  review  as  a  Judgment  in 
er  proceeding."  In  Appeal  of  Smit 
the  error  assigned  was  also  the  wi 
etmctlon  by  the  court  below  of  the  '. 
of  the  statute,  and  we  held  that  si 
could  properly  be  reviewed  on  app« 
in  this  case  the  only  errors  asslgni 
to  the  action  of  the  Judge  In  reac 
conclusion  that  the  place  mentioned 
a  suitable  place.  The  error  so  assl^ 
not  be  reviewed  on  appeal  to  this  c< 
The  granting  of  a  license  Is  ne 
clusively  an  executive  function  tiiai 
Islature  has  no  power  to  confide  it  t< 
but  It  is  nevertheless  very  clear 
function  Is  different  from  that  of 
disputed  rights  in  the  ordinary  cot 
judicial  trial.  The  technical  rule 
bind  a  court  in  such  a  trial  have  be 
oped  by  the  exigencies  of  Judicial 
where  each  party  is  entitled,  ex  d€ 
titlae,  to  have  a  Judgment,  In  case 
tains  the  facts  alleged  by  testlmi 
must  be  received  or  rejected,  and 
in  strict  compliance  with  the  rnh 
Hshed  for  the  conduct  of  such  comb 
the  exercise  of  the  Judicial  fanctfon 
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proceeding'  In  question  calls  fOr  no 
al.  The  juttite  does  not  preside  OT€r 
al  combat,  as  in  tbe  trial  of  a  civil 

He  receives  aid  tn  tbe  formation  of 
wnal  Judgment  The  parties  before 
y  properly  attempt  to  Influence  that 
at,  bQt  it  must  be  reached  by  tbe 
lot  In  snbordlnation  to  the  particular 
i  of  these  parties,  but  in  the  Inter- 
he  public,  in  whose  behalf  an  appeal 
exercise  of  tbe  Jndlcial  power  is  al- 

In  reaching  his  conclusion,  as  well 
rectlng  the  production  of  evidence  to 

in  reaching  that  conclusloa,  he  acts 
tercise  of  a  judicial  discretion,  which 
he  subject  of  review,  and  wblcb  is 
1,  for  certain  purposes,  to  the  exer- 
adlclal  power.  The  discretion  shouM 
itsed  fn  accordance  with  the  appro- 
□alogles  of  the  rules  governing  Judl- 
Is;  but.  In  the  nature  of  things,  the 
nnot  be  bound  in  the  particular  ap- 
1  of  such  analogies  as  it  Is  bound  in 
lication  of  the  strict  rales  of  law  la 
il  trial.  The  Instances  of  the  exer- 
such  discretion  by  courts,  both  In 
;  a  result  and  In  the  methods  by 
he  needed  Information  is  obtained, 
illar. 

ct  of  189S,  in  permitting  an  appeal 
i  dedsious  of  county  commlseioners 
mperlor  court,  called  into  action  a 
function  for  dealing  with  such  ap- 
It  it  did  not  alter  the  actual  nature 
it  of  the  power  originally  vested  in 
ty  commissioners  for  the  selection  of 
eraoos  and  proper  places  for  the  sate 
ra.    Tbe  discretion  necessary  to  tbe 

of  that  power  by  the  county  com- 
irs  is,  by  the  appeal,  transferred  to 
e  of  the  superior  court;  but  there  Is 
in  the  act  which  can  be  construed  as 
ng  to  Test  In  this  court  tbe  final  ex- 
'  that  discretion,  or  the  control  of  Its 

by  a  judge  of  the  superior  court, 
ng  with  such  appeal  the  superior 
bound  by  the  rules  of  law  regulating 
cUtlons  on  which  the  discretionary 
f  selection  shall  be  exercised,  such 
leaning  and  effect  of  the  language  of 
lating  statutes,  and  the  acts  required 
itory  regulations  in  order  to  permit 
on  on  the  original  application  or  the 

The  court  Is  also  bound  by  those 
mtal  rules  of  law  thnt  control  all 
of  judicial  or  quasi  .liifiiclal  power, 
not  for  Instance,  arbiti-arily  refuse 
iny  evidence,  or  to  listen  to  a  person 

to  be  heard.  The  failure  of  the 
comply  with  such  rules  may  be  error 
lis  court,  upon  appeal,  will  correct, 
xercislng  the  duty  of  determining  a 
person  and  a  suitable  place  for  the 
Iquors,  imposed  on  the  county  com- 
ers, and,  by  force  of  the  appeal, 
red,  unchanged  In  Its  nature  and  ex- 
a  judge  of  the  puperior  court,  the 
engaged  la  settling  a  matter  of  die- 


tretlon.  In  this  case,  cei-tninly.  the  court 
was  not  engaged  In  the  trial  of  "matters  of 
fact  In  any  cause  or  action,"  ^vitblu  the 
meaning  of  the  statute  regulatlug  appeals  to 
this  court 

Our  conclusion  is,  the  act  of  1872,  as  now 
amended,  is  an  exercise  by  tbe  legislature 
of  the  police  power  of  tbe  state,  for  the  pur- 
pose of  promoting  the  suppression  of  Intem- 
perance, pauperism,  and  crime.  The  con- 
trolling feature  of  the  act  for  tbe  acconiplish- 
infiit  iii'  tlhs  inii-])iK('  -s  111.'  i\'sti-irti..)ii  of  the 
sale  of  liquor  at  sultnble  places,  by  persons 
suited  to  the  orderly  conduct  of  the  business, 
In  accordance  with  tlie  regulations  prescrib- 
ed by  the  act  as  essential  to  the  accomplish- 
ment of  Its  object.  The  selection  of  sucli 
persons  and  places  is  confided  to  the  county 
commissioners,  in  the  exercise,  under  statu- 
tory limitations,  of  their  sound  discretion 
and  judgment  By  the  practical  constme- 
tlon  of  our  constitution,  as  settled  by  the 
contemporaneous  and  uniform  action  of  leg- 
islature and  courts,  the  function  of  such  se- 
lection or  licensing  Is  one  within  the  judicial 
as  well  as  tbe  executive  power,  nud  may  be 
confided  by  the  legislature  to  executive  or  to 
Judicial  officers.  The  act  of  3893,  authoriz- 
ing an  appeal  from  the  decisions  of  the  coun- 
ty commissioners  to  the  superior  court,  made 
such  an  appeal  a  judicial  proceeding,  in  so 
far  that  the  judgment  of  the  court  conflrra- 
Ing  or  refusing  to  confirm  the  decision  ap- 
pealed from  may  be  reviewed  by  this  court 
when  such  judgment  is  fonndcil  ou  a  miscon- 
ception of  the  law  regulating  such  appeals: 
bnt  tlie  act  in  transferring  to  a  Judge  of 
the  superior  court  the  power  of  the  county 
commissioners  In  tbe  determination  of  a  suit- 
able person  and  place  for  the  sale  of  liquors, 
does  not  alter  tbe  discretionary  nature  of 
that  power,  and  therefore  an  appeal  docs  not 
He  to  this  court  for  the  correction  of  any 
errors  claimed  to  have  been  committed  by 
the  Judge  In  the  lawful  pxprcise  of  his  sound 
discretion  and  judgment,  and  an  appeal  as- 
signing only  such  en-ors  innst  be  dismissod. 
and  may  be  dismissed  r.n  motion.  The  ap- 
peal Is  dismissed.  The  other  Judges  con- 
curred. 


8EET.BY  V.  HTXCKS  et  al. 
(Bnprpme  Conrt  of  Erropp  of  Connecticut.  Sc-iiL 
1,  1804.) 

Wills— CoNDiTio\-8  of  Axxi  iTr— Pr:uroKMA\cK. 

1.  Under  a  will  directing  the  exf  iitora  to 
pay  a  grandson  an  annnitv  from  tPBtator'.i  shnrc 
of  a  certain  partnership,  if  the  prnnflBcm  dpvoti?fi 
BO  much  of  hia  personal  atU'iitioii  to  the  husinuas 
and  to  testators  estate  i\s  shall  Kutisfv  n  coui- 
mittee  named  that  he  in  entitled  thereto'  the  per- 
formance of  sudi  servlees  is  a  eoiidition  preced- 
ent to  the  payment  of  the  annuity. 

2.  Where  a  will  directs  pjivment  of  an  an- 
nnity  to  a  grandson  out  of  testator's  shnre  of  a 
certain  partnerBhip,  if  the  praiid?on  shall  devntf 
BO  much  of  his  personal  attention  to  the  inter'»8i« 
of  the  buaineas  and  the  estate  in  Renerai  ns  Khali 
satisfy  a  committee  named  that  he  is  entltkd^ 
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thereto,  the  formal  tendw  by  the  granJson  (rf  Ui 
Berricei,  and  the  committee's  rejection  or  tnem 
without  a  lesal  excuap,  is  an  equivalent  to  the 
performance  of  the  Ben-ices,  and  entitles  bim  to 
the  annait7> 

Case  reserved  from  superior  court,  Fairfield 
county;  Ralph  Wheeler,  Judge. 

Action  by  Clinton  B.  Seeley  against  Wll- 
Uam  B.  Hlncks  and  others,  executors  of  Phl- 
neas  T.  Barnum,  for  an  accounting  and  a 
recoTei-y  of  a  legacy.  Oase  reaofved,  and 
Judgment  for  plaintiff. 

Goodwin  Stoddard  and  William  D.  Bishop, 
Jr.,  tcHT  plaintiff.  Ourtls  Thompson,  for  de- 
fendants. 

TORBANOB,  J.   Thla  action  is  bron^t  to 
recover  money  claimed  to  be  due  under  the 
second  article  of  a  certain  codicil  to  the  will 
of  the  late  Pbineas  T.  Bamum,  dated  Sep- 
tember 24,  0890,  which  reads  as  follows:  "It 
Is  my  will  and  I  hereby  anthorize  and  direct 
my  ocecutors  to  pay  to  my  eldest  grandson, 
Clinton  Bamum  Seeley.  three  per  cent  of  the 
net  profits  on  the  share  of  my  estate  annually 
in  such  shows  which  my  estate  shall  have 
an  Interest  In  after  my  decease,  If  said  Clinton 
Bamum  Seeley  shall  faithfully  devote  so 
much  of  bis  personal  attention  to  the  Inter- 
ests of  such  shows,  and  of  my  estate  in 
general,  and  render  snch  services  for  the 
same,  as  ^11  sufficiently  satisfy  my  daughter, 
Caroline  G.  Thompson,  Benjamin  Fish,  and 
Henry  B.  Bowser,  or  a  majority  of  than,  that 
be  Is  entitled  to  it;  but  If  the  said  three  par 
cent,  amounts  to  t^  thousand  dollars  or  more 
a  year,  then  no  larger  sum  than  ten  thousand 
dollars  a  year  shall  be  paid  to  him,  and  the 
excess  shall  belong  to  my  estate;  and  I 
guaranty  that  said  three  per  cent  th^eof 
wQl  amount  to  as  much  as  five  thousand 
dollars  a  year;  and,  If  the  sum  does  not, 
then  I  direct  and  authorise  my  executors  to 
pay  to  tatm  so  much  as  will  make  up  the  sum 
of  five  thousand  dollars  a  year,  so  l<mg  as  be 
shall  render  such  services  satisfactorily  as 
aforesaid."   Mr.  Bamum  died  In  April,  1891, 
and  since  his  death  his  estate  has  continued 
the  partnership  theretofore  existing  between 
himself  and  James  A.  Bailey  In  the  business 
mentioned  hi  the  above  extract  from  the 
codicil  as  the  "shows."    This  suit  Is  brought 
by  the  plaintiff,  as  beneficiary  under  said 
codicil,  for  the  pOTcentage  of  net  profits  which 
he  claims  to  be  due  to  him  under  said  codicil 
for  the  year  ensuing  the  death  of  Mr.  Barnum. 
In  his  complaint  he  demanded  an  accoimtlng 
for  such  profits,  but  on  the  trial  below  this 
claim  was  not  pressed.   It  Is  conceded  by 
all  concerned  that.  If  anything  is  to  be  paid 
to  the  plaintiff  under  said  codicil  in  this  snl^ 
the  sum  to  be  so  paid  Is  $5,000. 

The  court  below  made  a  finding  of  facts, 
and  reserved  for  the  advice  of  this  court  the 
question  what  Judgment  shall  be  rendered 
thK«on.  The  following  is  a  statement  of  the 
substance  of  the  main  material  facta  so  found: 
The  pLiIntiff,  now  about  27  years  of  age,  is 


the  eldest  gtandsoa  of  the  testator,  ai 
sesaed  In  a  high  degree  the  affectkm 
grandfathor.  Mr.  BamDmi,  who  had  m 
his  own,  desired  to  make  the  plaintiff  1 
cesser  both  In  name  and  in  the  mana 
of  the  show  business.   In  pnmmnce 
purpose,  which  he  dierlshed  very  9 
the  testator  attempted  man  than  < 
procure  for  the  plaintiff  an  Interest 
copartnership  of  Bamum  &  BaUey,  I 
log  to  the  determined  oi^KMltlon  of  &l 
ey,  who  was  the  active  manager  of  tl 
ness,  was  unable  to  accomplish  it 
time  In  the  for^art  of  1800,  after  ti 
forts  to  get  the  plaintiff  Into  the  co 
ship  tksd  failed,  Mr.  Baranm  prepared 
draft  for  a  codlcU  to  his  will  snbstanti 
same  as  the  codicil  which  he  subw 
executed,  and  under  which  this  claim 
made.   This  draft  ho  read  to  the 
some  time  before  he  executed  the  cc 
September  24, 1S90.    At  the  time  the 
died,  in  April,  1881,  the  shows  had 
out  for  the  season  of  1891,  and  hi 
exhibiting  for  some  weeks.   On  the 
May.  1891,  the  plaintiff,  both  verballj 
writing,  tendered  his  services  to  tb»  e 
of  Mr.  Bamum,  and  to  the  pmons  a 
said  codicil,  to  Uie  satisfaction  of  w 
was  to  render  the  services  therein  ] 
for.    In  his  written  tender  he  said: 
to  notify  yon  I  am  willing  to  render  tl 
such  services  as  m&j  be  required  of  u 
hereby  tender  to  you,  as  executors 
estate,  my  services  and  personal  att< 
the  Interest  of  said  shows,  and  to  sal 
generally,  as  may  be  reasonably  req 
me."   The  finding  Uien  proceeds  as 
"The  executors  had,  prior  to  such  tei 
termlued  to  refuse  to  give  the  plaii 
employment  whatever,  which  det^ 
communicated  to  him  through  Execui 
but  not  until  after  BtM  tmder  had  be< 
Said  executors  have  never  change 
minds  In  this  regard,  but  have  at  i 
absolutely  refused,  and  still  refuse, 
the  plaintiff  any  employment  <x  act 
services  from  him,  either  with  sail 
or  for  Mr.  Bamum's  estate  in  gmc 
tm  that  reason  the  plaintiff  has  rent 
snch  services.  •  •  •  Theeiecuton 
it  for  the  hiterest  of  the  show  not  tc 
nlse  Mr.  Bailey,  and  of  the  estate  n< 
ploy  the  plaintiff  in  any  position  then 
another,  and  not  to  pay  him  the  si 
tioued  In  the  wUl."    In  view  of  tl 
tiff's  age  and  increased  espolence,  1 
finds  there  was  "no  evidence  to  sbov 
was  not  at  least  as  competoit  to  wor 
show,  or  the  estate  In  general,  at 
he  tendered  his  services  to  the  exec 
during  the  period  of  his  services 
Barnum."    Xo  reason  Is  foimd  why 
not  have  been  helpfully  associated 
executora  in  0ie  management  of  the 
some  extent,  or  been  employed  ai 
agent  with  the  show,  "unless  it  vras 
Bailey  may  have  dme  the  estate  sc 


Digitized  by  Google 


SEELEY  V.  HINCKS. 


536 


conseqneace."  Mr.  Bailey's  opposi- 
te plalutlfl  going  with  the  show  was 
unced  after  as  before  Mr.  Barnum's 
id  he  so  Informed  the  executors  be- 

plaintiff  tendered  bis  services  to 
>n  the  14tb  of  AprU,  1S02,  the  plaln- 
etter  made  demand  upon  the  exec- 
r  the  moneys  which  he  claimed  to 
to  him  under  said  codicil.  To  this 
the  executors  replied  in  writing,  to 
t  that  when  they  received  from  the 
a  certificate  signed  by  Mrs.  Thomp- 

Messrs.  Fish  and  Bowser,  or  a 
of  them,  ttiat  plaintiff  had  perform- 
servlces  required  under  the  codicil, 
lid  pay  the  money.  Nothing  has  ever 
d  to  the  plaintiff  under  said  codicil, 
and  that  the  only  reason  why  the 
a  did  not  pay  the  plaintiff  was  that 
led  to  receive  such  a  certificate  as 
ed  for  til  the  above  letter;  the  only 
'by  said  certificate  was  not  furnished 
the  plaintiff  had  rendered  no  services 
show  or  the  estate;  and  the  only 
le  plaintiff  rendered  no  such  services 
luse  of  the  refusal  of  the  executors 
him  employment,  or  to  accept  his 

even  a  cursory  examlnntlon  of  the 
a  the  codicil  upon  which  the  plaintiff 
s  claim,  it  seems  qidte  clear  that 
r  gift  or  benefit  Is  thereby  conferred 
a  Is  conferred  upon  at  least  two  con- 
One  of  these  Is  tiiat  be  shall  faith- 
vote  his  personal  attention  to  the 
of  the  shows  and  of  the  estate  In 
and  render  services  for  the  same; 
other  Is  that  such  personal  atten- 
such  services  "shall  sufficiently  sat- 
e  persons  named,  or  a  maJoHty  of 
at  he  Is  oitltled  to  the  money.  The 
contends  that  these  are  conditions 
int.  but  we  think  It  Is  quite  clear 
ey  are  conditions  precedent  "It 
}  be  agreed  that,  In  regard  to  all 
IS,  whether  In  a  deed  or  will  or  In 
lontracts,  where  the  condition  is  In 
re  of  a  coosideration  for  the  conces- 
performance  will  be  regarded  as  In- 
o  precede  the  vesting  of  any  right, 
condition  precedent"  2  Redf.  Wills, 
ere,  In  this  codicil,  what  Is  required 
lalntlff  Is  clearly,  to  some  extent  at 
the  nature  of  a  consideration  for 
ey  to  be  paid.  Tbere  Is  no  present 
tbe  money,  subject  to  be  divested 
lure  to  do  what  Is  required  of  him 
latisfaction  of  the  persons  named, 
atlve  words  used  to  confer  tlie  bene- 
lot  "give,"  or  "bequeath,"  or  other 
Dt  words  Importing  a  present  gift; 
the  testator  does  not  In  form  at 
ake  a  gift  at  all;  he  merely  au- 
and  directs  bis  executors  to  pay  the 
[  tbe  plaintiff  shall,  by  doing  what 
■ed  of  him  In  the  mode  prescribed, 
le  satisfaction  of  the  peraons  named, 
ilmseU  to  It  The  codicil  provides 


that  the  payment  shall  not  be  runde— the 
money  shall  not  be  due— unless  autl  until  the 
plaintiff  shall  have  previously  done  the  pre- 
scribed things,  and  the  persons  named  slmll 
have  in  some  way  expressed  themselves  as 
satisfied  that  he  Is  on  that  aoeonnt  entitled 
to  It.  He  Is  to  be  "entitled"  to  the  money 
by  what  he  does,  if  It  shall  "Huffioiently 
satisfy"  those  persons.  His  acquifition  of 
the  money,  and  not  his  retention  of  it,  Is 
made  to  depend  on  the  fulfillment  of  ttio 
conditions.  Construing  this  clause  of  tlie 
codicil  as  a  whole.  It  seems  manifest  that 
the  conditions  in  question  arc  precedent, 
and  not  sabseguent;  and,  conseiiuontly,  the 
plaintiff  talies  notlilng  under  Its  provisions 
nhlesB  and  until  the  conditions  arc  fuiailed. 
or  that  has  been  done  which  in  law,  or 
within  the  expressed  Intent  of  the  testator. 
Is  equivalent  thereto.  It  seems  equally  dear 
that  the  condition  to  devote  Iiis  attention 
and  render  services,  which  is  imposed  on 
the  plaintiff,  must  be  fulfilled  In  and  during 
each  year,  to  entitle  the  plaintiff  to  tbe  mon- 
ey for  each  year.  The  payments  are  to  be 
made  annually,  and  this  condition  must  be 
fulfilled  annually  and  during  the  year  for 
which  payment  Is  claimed.  The  fulfillment 
of  tlilB  condition  by  the  plaintiff  for  ann 
during  one  year  will  not  avail  blni  tor  the 
next  year.  In  the  present  case  the  plain- 
tiff Is  seeking  to  recover  the  money  for  tbe 
year  ensuing  the  testator's  death.  To  en- 
title him  to  recover,  he  must  show  pei-foi-m- 
ance  of  the  conditions,  or  that  which  in  law, 
or  within  the  intent  of  the  testator,  is  eqiiiva- 
lent  to  performance  for  that  year. 

The  executors  contend  that  nothin;;  luit 
the  strict  literal  fulfillment  of  these  condi- 
tions can  avail  the  plaintiff;  and  that  as 
this,  at  least  for  the  year  for  which  he  now 
seeks  to  recover,  has  become  impossible,  be 
cannot  succeed  in  tbe  present  action.  It  Is 
doubtless  true  as  a  general  rule  that,  be- 
fore a  gift  or  legacy  made  upon  eomiitlon 
precedent  will  take  effect  the  condition  mu^^t 
be  performed  or  fulfilled;  and  tbe  fact  that 
the  beneficiary  In  such  cases  Is  not  at  fault 
will  in  general  make  no  difference.  2  H<'dr. 
WUla  (3d  Ed.)  284;  2  Woerner,  Adm'n.  0:i3: 
Johnson  v.  Warren,  74  Mich.  491.  42  N.  W. 
74.  This  rule,  however,  is  not  without  its  ex- 
ceptions. Thus,  "where  a  condition  preced- 
ent is  originally  Impoastble,  or  Is  made  so 
by  the  act  or  default  of  the  tostator,  or  \b 
Illegal  as  Involving  malum  prohibitum,  the 
bequest  Is  absolute,  just  as  if  the  condition 
had  been  subsequent"  2  Jai-m.  Wills  (OUi 
Am.  Ed.)  15.  Another  exception  exists  wliore 
a  testator  confers  a  tieneflt  upon  u  condiUon 
to  be  performed  to  or  for  the  benefit  of  his 
estate,  or  to  or  in  favor  of  some  third  paity. 
and  In  ills  will  be  manifests  an  intent  to 
dispense  with  its  pei-formance  when  that 
Is  preTented  by  those  having  ciiar^e  of  his 
estate  or  by  such  third  party.  Pnse  v.  Fra- 
wr,  14  Bush,  20o.  In  such  cases,  thouffh 
the  condition  is  not  performed,  the  benefit 
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takes  effect  been  use  such  Is  the  Intent  of 
the  testator.  From  tlie  record  in  the  case 
at  bac  It  is  tolerably  clear  tbat  tbe  action 
of  tlt«  executors  in  refusing  to  employ  the 
plniutiff,  or  to  accept  his  services  on  behalf 
of  the  show  or  the  estate  iu  general,  when 
tendered,  is  tbe  sole  cause  of  the  nonfulftll- 
ment  of  the  condition  to  be  performed  by 
the  plaintiff.  He  was  presumably  capable 
of  rendering  services  as  valuable  to  the 
shows  and  to  the  estate  In  general  as  dur- 
ing the  period  of  liia  services  to  Mr.  Bar- 
num,  and  be  was  ready  and  willing  and  of- 
fered to  perform  them.  Under  these  dream- 
stances,  If  it  was  the  duty  of  the  executors 
to  employ  the  plaintiff,  or  to  accept  his 
services  when  tendered,  it  is  not  too  muf^b 
to  say  tliat  tlieir  conduct  prevented  tbe  fal- 
flliment  of  the  conditions. 

Was  it  their  duty,  or  were  they  under  any 
obllgatiou,  to  employ  tbe  plaintiff,  or  to  ac- 
cept his  services  when  tendered?  They  con- 
tend that  tbey  were  not.  Their  claim  Id  this 
behalf  is  thus  expressed  in  tbe  brief:  "It  is 
manifest  that  the  testator  did  not  intend  to 
direct  his  executors  to  employ  the  plaintiff, 
nor  cooflne  falm  to  such  work  as  they  might 
require  of  him.  We  tliink  Mr.  Barnum  de- 
sired the  plaintiff  to  devote  his  personal  at- 
tentioa  to,  and  render  services  for,  the 
show  and  estate,  not  as  an  employe,  but  In 
some  larger  and  more  effective  way,  as  he 
himself  bad  been  accustomed  to  do  in  tils  life- 
time, by  using  bts  influrace  and  devoting 
his  talents  to  the  advancement  of  them." 
But  as  tbe  executors  were  In  foil  control  of 
tbe  estate,  and  of  tbe  show  as  a  part  of  it, 
and  as  they  refused  to  employ  the  plalnUff, 
or  to  accept  his  services  on  behalf  of  eUJier, 
it  is  somewhat  difficult  to  see  how  be  covid 
have  acted  as  his  grandfather  did  In  his 
lifetime  in  this  regard,  or  how  he  could  have 
rendered  such  services  as  the  codicil  eon- 
templates.  It  is  true,  doubtless,  that  the  tes- 
tator did  not  intend  to  confine  the  plaintiff 
simply  to  such  services  as  the  executors 
might  require  of  him,  or  that  he  should  be 
treated  as  an  ordinary  employ^;  but,  reading 
tbe  codicil  in  the  light  of  all  the  facta  and 
circumstances  under  wiilch  it  was  made, 
we  are  satisfied  that  tlie  testator  Intended 
tbat  bia  executors  should  either  assign  tike 
plaintiff  to  tbe  performance  of  such  duties 
in  connection  with  the  show  and  the  estate 
as  he  was  capable  of,  or  should  allow  and 
permit  him  to  select  and  perform  sucb  du- 
ties. In  order  that  he  might  have  an  oppor< 
tunity  to  entitle  himself  to  the  benefit  cod- 
ferred  upon  him.  In  this  sense  we  think 
the  testator  intended  the  employment  of  the 
plaintiff  by  the  exeentors.  It  is  true  the 
testator  does  not  lay  this  duty  upon  the  ex- 
ecutors in  express  terms,  but  be  makes  the 
rendition  of  services  the  condition  of  his 
bounty,  and  he  knew  it  could  not  be  com- 
plied with  without  the  aid  and  co-operation 
of  the  exeentors.  Unless,  then,  we  assume 
that  the  testator  meant  to  insure  tbe  defeat 


of  bis  gift  to  tbe  plaintiff,  he  mu; 
Intended  tbat  bis  executora  should 
him  in  tbe  sense  explained.  Forth 
this  intention  becomes  qnlte  manlfes 
we  consider  what  the  testator  evlden 
In  mind  when  he  executed  tbe  codlc 
strong  desire  was  to  have  the  i4alnt 
ceed  him  in  the  show  business,  and  t 
ed  bim  to  have  an  opportunity  to  fit 
for  the  business.  In  the  codldl  and 
sideration,  he  directs  hla  executora, 
event  of  his  Interests  in  the  show  I 
being  offered  for  sale,  to  give  the  ] 
the  first  chance  to  bay  such  intereeta 
same  price  aa  any  other  party  aha 
and  to  extend  to  him  every  advani 
regard  to  credit  and  terms  of  payu 
tbe  same,  as  the  executors  and  his  d 
may  consider  reasonably  safe  for  tali 
He  contemplates  the  employment 
plaintiff  in  connection  with  the  sho 
position  to  which  he  could  not  attal 
out  the  appointment  of  the  execnb 
ha  expressly  specifies  bow  be  shall 
commodated  and  treated  whenever  " 
travel  with  the  large  show."  It  is 
that  tbe  paramount  Inteatlon  of  tbe 
In  making  tbe  gift  in  question  was 
provide  for  tbe  support  of  the  plain 
cause  It  was  only  of  a  temporary 
and  by  hla  will  be  leaves  him  soi 
Uke  half  a  million  doUars.  Tbe  gift  1 
tion  appears  to  be  in  the  nature  of 
duceuent  held  ont  to  the  plaintiff  t 
lnt»  the  emplos^ment  of  the  estate,  a 
to  acquire  the  knowledge,  skill,  ani 
rlence  which  would  enable  him  to  p 
eventually,  and  with  safety  to  hlms 
interest  of  tbe  estate  In  the  show  b 
and  to  successfully  carry  on  such  t 
as  the  successor  of  tbe  testator.  Ii 
tbe  paramount  object  of  the  testator 
codicil,  so  far  as  It  relates  to  tlie  p 
seems  to  be  benefit  to  tbe  plaintiff, 
purpose  above  indicated,  rather  ttut 
fit  to  the  estate  of  the  testator,  altb< 
had  this  in  mind  also;  and  aa  this 
practically  speaking,  could  not  be  i 
without  tbe  aid  and  co-operation  of 
ecutors  in  giving  the  plaintiff  a  f 
fair  opportunity  to  perform  the  requh 
ditlon.  the  obligation  to  give  the  ] 
such  full  and  fair  opporttmlty  is  by  a 
implication  laid  upon  the  -executm-s 
testator.  In  no  other  way  could  the 
ed  condition  be  performed  so  as  to  el 
ly  carry  ont  the  testator^  lntenti<«i8. 

The  executors  failed  to  perform  tl 
thus  Imposed  upon  them,  without  Ic 
cuse.  This  is  manifest  from  the  faeb 
While  undoubtedly  they  acted  in  goo 
under  an  honest  mistake  as  to  their  di 
for  what  they  deemed  to  be  the  best  t: 
of  the  estate,  It  none  tbe  less  remai 
tbat  their  conduct  is  the  aoie  cause, 
speaking,  w^hy  the  conditioos  to  be  pei 
by  the  plaintiff  were  not  foIflUed;  f 
found  that  the  only  reason  why  tbs  ] 
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rencter  the  servlceB  required  was  l)e- 
f  the  conduct  of  tlw  executors;  and 
7  reason  why  the  persons  named  6\d 
rtea  their  sattBfactlon.as  required,  wae 
tbe  plaintiff  had  rendered  no  serv- 
thos  appears  that  the  conditions  to  be 
led  by  the  plaintiff  were  not  fol filled 
«caaae  tbe  executors  prevented  their 
mt.  This  certainly  la  a  result  uot- 
mplated  by  ihe  testator,  for  he  must 
pposed  that  his  executors  would  obey 
lied  oMigatloo  laid  upon  them  In  the 
to  gtrc  the  plaintiff  an  opportunity 

■  out  the  testator's  plan  and  purpose 
in  expressed.  In  matters  of  contrat-t 
he  party  to  whom  or  for  whose  bene- 
adttiOB  preced«it  is  to  be  performed 
I  Its  perfonnanee,  he  Is  not,  as  a 
rmltted  to  STall  himself  of  bis  wrons 
)fng.  "It  Is  a  well-settled  and  salu- 
e  that  a  party  cannot  Insist  upon  a 
n  precedent  when  ita  nonperformance 
1  cansed  by  himself."  Yonng  t.  Han- 
.  V.  'MH.    "if  he  who  Is  to  be  bene- 

anotber's  falflJJli^  Ub  agi-eemrat  Is 
slaa  why  It  Is  not  carried  Into  execu- 
!  party  bound  to  tbe  performance  win 
e  same  condition  as  If  the  agreement 
n  literally  fuUUIed."  Hoamer,  J..  In 
.  Ward,  2  C<mn.  900.  This  rule.  If  ap- 
tbe  case  at  bar,  would  determine  the 
favor  of  the  plaintiff;  but  we  do  not 

■  conclusion  lu  this  case  upon  that 
t  upon  the  broader  ground  that  It  Is 
ng  with  the  Intention  oC  the  testator. 
•  have  already  seen,  the  main  object 
poae  of  the  testator  in  this  codicil,  so 

relates  to  tbe  plaintiff,  Is  benefit  and 
ge  to  him,  aod  not  to  the  estate;  ben- 
miarUy  in  tbe  shape  of  an  annual  In- 
r  a  time;  and  beni^t  In  the  shape  of 
ge,  sUll,  and  experience  to  fit  blm  to 
the  successor  of  the  testator  In  buri- 
well  as  In  name.  To  carry  out  this 
the   testatcH-   conferred   upon  the 

the  right  to  do  what  the  codicil  re- 
>f  him.  Ue  Imftosed  upon  his  exee- 
le  duty  of  permitting  him  to  do  ao, 
Lldioc  him.  so  far  as  might  be  neees- 

carry  out  the  plan  of  tbe  testator; 
lat  Is  of  more  significance,  tbe  power 
it  the  gift  ot  the  money  to  the  plaln- 
ested  solely  In  the  plaintiff  blrasdf 

three  persons  named,    plainly,  the 

did  not  Intend  that  anybody  else 
lave  tbe  power  to  defeat  the  payment 
looey  txy  anytMng  they  dtd  or  might 
adlng  this  codicil  In  the  llgbt  of  all 
s  and  circumstances  under  which  It 
Lde,  as  they  appear  of  record,  we 
le  Intent  of  tbe  testator  is  that  If  the 

is  ready  and  willing  to  do,  and  Is 
»ly  capable  of  dtrtng,  what  the  codicil 

of  him,  and  offers  to  do  so,  but  Is 
)d  from  so  doing  by  the  executors,  or 
laving  power  and  authority  in  the 

this  shall  tte  accounted  to  him  as 
ince,  and  stiall  place  btm  just  where 


performance  of  the  comlitton  on  his  part 
would  have  placed  Ulm.  Id  Page  v.  Frazer. 
supra,  a  will  with  a  condition  precedent  In  it 
was  construed  in  a  siuillai-  manner.  In  that 
case  tbe  condition  of  tbe  gift  wns  thnt  the 
legatee,  a  sister  of  the  testator,  should  be- 
come reconciled,  within  a  plven  time,  to  her 
brother  and  sisters.  This  was  held  to  be  a 
condition  precedent.  The  '?onn  said  that  if 
tbe  brother  and  sisters  were  uuwillini^  to 
come  to  terms  of  nmity  and  reconciliiition 
with  the  legatee,  antT  thus  lu-evented  the  per- 
rormance  of  the  condition,  this  would  not  de- 
feat the  devise;  that,  if  the  legatee  In  good 
faith  made  advances  to  them  for  reconcilia- 
tion, It  was  their  duty  under  the  will  to  re- 
ceive those  advances,  and  become  reconciled 
to  her;  and  that  if  they  so  acted  as  to  pre- 
vent the  accomplishment  of  the  testator's 
will  to  this  regard,  then  "tbe  offer  to  per- 
form, and  the  rejection  oi'  defeat  of  thnt  offer 
by  the  brother  and  sisters,  •  •  •  will  be 
equlvalmt  to  performaace.  and  the  devise 
will  vest."  This  was  simplj  oari-ying  out 
the  Intent  of  the  testator  as  gathered  from 
the  entire  will.  As  the  plaintiff  was  thus,  at 
tbe  end  of  tbe  year  ensiiins  flie  death  of  the 
testator,  In  the  same  position  as  If  he  had  ac- 
tually performed  tin-  .services  on  his  part,  it 
then  became  the  fluty  of  the  three  persons 
named,  or  a  majoiity  of  tbem,  to  do  what 
the  codicil  requires  nf  them  in  the  premises, 
In  the  same  manner  as  if  siuh  actual  per- 
formance had  taken  place.  This  duty  they 
did  not  then  perfoiin.  nor  have  they  since 
performed  IL  It  Is  true  they  did.  In  point  of 
form,  certify  to  the  execiitors  thnt  the  plain- 
tiff had  not  satlstled  them,  or  a  majority  of 
them,  that  he  was  entitled  to  the  money; 
but  tills  action  and  conchision  was  taken  and 
reached  under  what  was  doubtless  the  hon 
est  but  mistaken  view  that  unless  and  until 
the  plaintiff  bad  actually  done  wlint  the  cod- 
icil requlrea  of  hhn  they  had  no  duty  to  per- 
form with  reference  to  him  under  the  codicil; 
and  80  we  think  snch  certificate  should  be  re- 
garded as  of  no  validity.  We  tliiuk  the 
plaintiff  is  now  entitled  to  the  performance 
by  the  three  persons  named,  or  a  majority  of 
them,  of  the  duty  tims  Imposed  upon  them 
by  the  codicil,  jtist  as  if  lie  had  actually  ren- 
dered the  best  services  that  he  was  capable 
of  rendering  during^  the  year  ensuing  the 
death  of  Mr.  Bamum.  As  these  persons  de- 
rive their  power  to  act  in  this  behalf  from 
the  codicil,  and  not  from  the  ooui-t.  their  dis- 
cretion, exercised  in  jiood  faith.  In  the  per- 
formanoa  of  the  duty  imposed  \i\mn  them, 
cannot  be  controlled  by  the  oouit.  All  the 
court  can  require  Is  that  they  shall  act.  It 
win  be  presumed  thnt  they  will  act  in  good 
faith  to  carry  out  the  IntL'nt  of  the  testator. 

The  superior  court  is  advised  to  render 
Judgment  that  Mrs.  Thompson.  Mr.  Fish,  and 
Mr.  Bowser,  or  a  majority  of  them,  shall, 
within  such  reasonahle  time  as  said  court 
mny  direct,  perform  the  duty  Imposed  upon 
them  by  said  codicil  towards  the  plaintiff. 
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and  with  reference  to  the  year  enwilng  the 
death  of  tbe  testator,  as  If  actual  perform- 
ance of  the  services  reqolred  of  tbe  plaintiff 
for  that  year  had  taten  i^ace,  and  shall  sig- 
nify tb^  oosuAxuAoa  In  tbe  premises  to  the 
executors  of  eatd  estate.  The  other  Judges 
ooncurred. 


MORRIS  et  al.  T.  BOLLBS  et  al. 
{Supreme  Oomt  of  Errors  of  Oonnecticut  Sept 
1.  ISH.) 

COVSTEUOTION  OF  WlLL  —  DKVIBI  TO  ChiLDUBS— 
RiOHTS  OF  SUKVITOHSBIP— STATDTB  OF  PBBPS- 

T0ITIKB— Pabtial  Invalidity  of  Dbtibb. 

1.  TestatOT  aa7e  the  rcBidue  of  his  property 
to  trustees,  one-oalf  of  the  income  to  be  paid 
to  his  "ciiildrea  here  named."  All  of  bis  chil- 
dren were  then  named.  The  trust  was  to  con- 
tioae  nntil  the  death  of  the  last  child.  No  pro- 
TlsioQ  was  made  for  the  disposition  of  the  share 
of  the  income  of  any  child  after  its  denth.  ex- 
cept that  in  a  codicil,  made  after  the  death  of 
oae  of  tbe  diildren,  it  was  provided  that  all  lej?- 
aoies  should  be  paid  to  the  1^1  heirs  of  any 
beneficiary  dying  before  testator.  Hdd,  that  the 
^ildrcn  took  individually  as  tenants  In  common, 
so  that  on  the  death  of  any  diild  bis  share  of  the 
Income  became  assets  of  his  estate. 

2.  Tpstator  devised  the  residue  of  his  estate 
to  trustees.  Ibe  trust  to  continue  nntil  tbe  death 
of  tbe  last  of  bis  fire  dilldren.  Onebalf  of  the 
income  was  to  be  paid  to  his  children,  and  on 
tbe  death  of  his  last  child  the  estate  was  to  be 
divided  equally  among  his  "grandchildren  and 
their  heirs."  Held,  that  the  provision  for  the 
srandcbildren  violated  the  statute  of  perpetui- 
ties, as  tbe  title  to  the  remainder  did  not  vest 
in  the  grandchildren  as  a  class  at  testator's 
death,  but  vested  on  tbe  termination  of  tbe 
trust  In  the  grandchildren  then  living  and  the 
heirs  of  any  deceased  grandchild. 

8.  Testator  devised  bis  esUte  to  trustees, 
tbe  trust  to  continue  until  tbe  death  of  tbe  last 
of  bis  diildren,  and  provided  (1)  for  tbe  payment 
of  certain  aunuities,  <2)  for  the  payment  of  one- 
half  of  the  residue  <^  tbe  income  to  his  cbildroi, 
<3)  for  the  accumulation  of  the  remainder  of  the 
Income  until  tbe  death  of  his  last  child,  when 
the  estate  should  be  divided  among  his  "grand- 
cliildren  and  tbdr  heirs."  Held,  that  the  Inva- 
lidity of  tbe  bequest  to  the  "grandchildren  and 
Uieir  heirs,"  as  contravraing  the  statute  of  per- 
petuities, did  not  defeat  the  entire  trust,  since  It 
was  not  the  teadlnff  and  ^mary  object  of  tbe 
trust 

Cfuie  reserved  from  superior  couit,  Hart- 
ford county;  Shumwoy,  Judge. 

Suit  by  Jonathan  F.  Morris  and  othors, 
executors,  against  William  W.  Bolles  and 
others,  for  the  CMistructlon  of  a  will.  The 
case  was  reserved  for  the  consideration  of 
the  supreme  court 

(Varies  B.  Oross,  for  the  executors  and 
trustees,  and  cntain  of  the  grandchildren. 
Henry  C.  Robinson  and  B.  Henry  Hyde,  Jr., 
tor  Margaret  B.  Qulggle  and  George  A. 
Bolles,  George  A.  Bolies.  administrator,  and 
Minnie  S.  Bolles,  widow  of  John  F.  Bolles. 
deceased.  Arthur  L.  Sblpman.  for  George  F. 
Bolles  and  William  H.  Bolles,  children  of 
Samuel  P.  Bolles,  deceased. 

FBNN,  J.  This  is  a  complaint  brought  by 
the  execntora  and  trustees  under  the  will 


of  Wniiam  B<^eB.  late  of  Hartfwd. 
ed.  dalmlng  a  CMistmctlon  of  said  w 
advice  as  to  th^  dutfee.  The  t 
court,  by  consent  of  the  parties,  to 
the  auctions  of  Ota  complaint  true, 
sorved  tbe  qnesttons  arlsliv  upon  tbi 
for  the  consideration  and  advice 
court  The  testator  died  In  1889.  lea 
estate  inventoried  at  upward  of  f  1, 
The  wUl  in  questi(»  was  executed  I 
and  a  codicil  thereto  was  executed  I 
The  testator  was  81  years  ot  age  at  t 
of  his  decease.  He  had  been  four  tini 
rted.  William  W.  Bolles,  one  of  tbe 
ants,  is  the  child  of  the  second  wife, 
other  children  named  In  the  will  < 
platnt  are  the  children  of  the  thir 
He  married  his  fourth  wife  after  Oh 
tlou  of  tbe  will,  but  before  the  e»0 
the  codicil,  which  reaffirmed  tbe  v 
bis  last  wife  he  had  no  chUdrm. 
entered  Into  an  antenuptial  contrai 
her,  whereby  she  acquired  by  the  n 
no  Interest  in  bis  estate.  At  the  dat 
execution  of  the  will  tbe  testator  I 
llTing  cblldrra,  namely,  four  sonn, 
W.,  Samuel  P.,  George  A.,  and  J 
Bolles,  and  one  daughter,  Margaret  ] 
gle.  Samuel  P.  died  In  1884,  before 
cntlon  of  the  codicil,  iearing  a  wld 
living,  and  not  remarried,  and  two  sc 
living,  bom  respectively  In  18S1  ai 
John  F.  died  since  the  testator,  le 
widow  and  two  mlnmr  childrai.  Tt 
children  of  the  testator  an  living,  i 
and  each  has  Issue. 

So  much  of  tbe  will  and  co^dl 
here  material  may  be  stated  and  mm 
as  follows:  Tbe  testator,  in  his  wl 
direction  for  tbe  payment  of  deMs  ai 
ges,  makes  c^ialn  direct  bequests  to 
(except  Samnel  P.,  to  whom  nothi 
given  directly)  and  to  &  nephew; 
trustees,  the  plaintiffs,  he  gives  certa: 
fted  sums  to  be  held  in  trust  tor  his  t 
respectively ;  providing :  "If  any 
children  named  In  tbe  above-mention 
shall  die.  not  having  rec^ved  the 
any  part  of  the  sum,  held  in  trust  fo 
her  or  tta«n,  and  not  leaving  any 
beirs  of  body,  then  tbe  amount  w  ai 
go  ba(^  Into  my  estate;  but  if,  In  sn 
there  shall  be  any  lawful  hdrs  of  bo 
the  said  sum  or  sums,  shall  be  h^^ 
trustees  in  trn^  toe  said  heir  w  he 
my  trustees  sliall  pay  orer  the  sum 
heir  or  h^  when  they  shall  arrlv< 
age  of  twenty-one  years.  If  they  shi 
It  best  to  do  so."  By  the  sixth  clauf 
win  the  entire  rest  and  residue  of  tt 
Is  given  to  the  trustees  named,  as  a 
be  held  and  managed  by  them  tor 
poses  of  paying  from  the  Income  of  i 
certain  named  sums  or  annuities,' 
his  son  Samuel  P.  Bolles  of  $1,250  i 
during  bta  life;  and  three  others,  on 
mother  of  his  late  wife,  and  two  ti 
each  of  $200  annually.  The  flrst  pi 
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ext  clause  la  u  foUowi:  "Seventh. 
i  paymeDt  of  all  expenses,  cbarges, 
c,  and  annuities,  and  all  sums  bere- 
[pressed,  my  will  is  that  one-half  of 
me  of  my  estate  shall  be  paid  In 
rts  to  my  children  here  named,  to 
W.  BoUes,  Samuel  P.  Bolles,  George 
3,  Margaret  L.  Bolles,  and  John  F. 
but  the  said  Margaret  is  to  receive 
e  of  said  income  free  from  the  con- 
her  husband,  if  she  shall  marry, 
alnder  of  the  income  of  my  estate, 
accumulations  thereon,  I  desire  my 
to  hold  and  invest  in  the  manna 
:  expressed."  The  testator  then,  In 
aind^  of  this  and  in  succeeding 
gives  instructions  as  to  investments, 
aeut,  and  other  matters,  not  here  es- 
x>  note,  and  then  in  the  eleventh 
ays:  "My  will  Is  that  the  trusts 
n  this  will  shall  exist  and  last  until 
h  of  my  last  surviving  child;  then 
cease,  and  my  estate  then  existing 
divided  equally  among  my  grand- 
and  their  heirs.  In  the  eighth 
r  the  codicil  it  is  provided  that  "all 
tests  and  legacies  made  tn  my  will 
ally  limited  or  directed  nor  changed 
::odicii,  and  also  those  made  In  this 
jhall  be  paid  to  the  legal  heirs  of 
the  beueflciaries  of  said  will  and 
Icil  as  shall  have  deceased  during 
me." 

)mplalnt  alleged  that  by  reason  of 
h  of  Jotm  P.  Bolles  the  following 
I  have  arisen,  coucemlng  which  ad- 
Q  is  aalced,  with  direction  to  the 

in  what  manner  they  shall  execute 
ist:  "(1)  Are  the  children  of  said 
\  Bolles,  to  wit,  George  P.  Bolles  and 
H.  Holies,  entitled  to  receive  any 
if  the  one-half  of  the  income  of  said 
eutioned  in  and  under  the  provisions 
eventh  clause  of  said  original  will? 

the  death  of  the  testator,  did  the 
n  F.  Botles  take  a  vested  right  to 

sliarc  of  said  one-half  of  the  income 
»tate  daring  the  entire  trust  period 
oy  said  will,  to  wit,  until  the  death 
tst  surviving  child  of  said  testator? 
J,  from  and  after  his  death,  was  and 

duty  of  the  plaintifFs  to  pay  said 
said  one-imlf  of  said  income  to  George 
s  as  administrator  of  the  estate  of 
n  F.  Bolles?  Or  shall  the  plaintiffs 
e  said  share  of  said  one-half  of  said 
o  and  among  the  widow  and  heirs 
rohn  F.  Bolles,  deceased?  (3)  From 
*  the  death  of  the  said  John  F.  Bolles, 
ibare  of  said  one-half  .of  said  income 
tate  become  a  part  of  the  remainder 
icome  of  said  estate,  to  be  held  and 
by  the  trustees  with  the  other  half 
income?"    "(5)  From  and  after  the 

the  testator's  son  John  F.  Bolles, 
IS,  is,  and  will  be  the  duty  of  said 
,  as  trustees,  as  to  that  part  of  the 


one-half  of  the  income  of  said  trust  estate 
which,  by  the  proviBlons  of  the  seveutb  clause 
of  the  original  will,  the  trustees  were  direct- 
ed to  pay  to  said  John  F.  Bolles?  (6)  Is  the 
gift  over  to  the  grandcbildreu  and  their  heirs 
upon  the  death  of  the  last  surviviog  child  of 
the  testator  void  as  contravening  tLe  pro- 
visions of  the  statute  a^'jimtut  perpetuities? 
And  if  it  is  void,  what  are  the  respective 
rights  and  Interests  of  the  defeudauts  hereto 
in  said  estate,  and  what  are  the  duties  of  the 
plaintiffs,  as  executors  aud  trustees,  in  re- 
spect to  holding,  dlvidiu;;.  and  distributing 
said  estate,  both  principal  aud  Income?  (7j 
Upon  the  death  of  the  last  surviving  cliUd 
of  the  testator,  will  the  estate  then  existing  be 
Intestate  estate  of  the  testator,  or  Is  it  so 
to-day?" 

We  think  that  by  the  lauguage  used  in  the 
seventh  clause  of  the  will  It  is  reasonably 
clear  the  testator  tntendid  to  give  to  each 
of  his  Ave  children  named  therein  au  equit- 
able estate  or  Interest  In  one  tenth  of  the  net 
Incomeof  his  residuary  estate  remaiuing  af  ter 
the  payment  from  the  entire  estate  or  from 
the  gross  Income  of  "all  expenses,  charges, 
taxes,  etc.,  and  annuities,  aud  all  sums  hei-e- 
tofore  expressed";  that  bo  lutetuled  such  In- 
terest or  estate  in  such  slinre  of  the  net  In- 
come given  to  each  of  bis  childrcD  to  con- 
tinue during  the  existence  of  the  trust,— that 
is,  until  the  death  of  the  last  survivor  of 
such  children.  It  was,  tlierefore,  in  effect  a 
gift  to  each  of  his  children  Cor  a  period  which 
might,  and  In  fact  in  tbe  case  of  four  out  of 
five  of  such  children  would,  outlast  their 
lives.  In  such  event,  the  share  of  Income 
for  the  remainder  of  the  period  of  any  child 
dying  before  the  last  survivor  would  be  assets 
of  the  estate,  testate  or  intestate,  of  suc-h 
child.  If  this  be  the  Intention,  there  is  mani- 
festly nothing  lu  it  in  any  wise  contrary  to 
rules  of  law,  or  considorntlous  of  public 
policy.  That  such  was  the  purpose  of  the 
testator  several  things  unite  to  prove.  In 
the  first  place,  the  testator  made  no  provision 
whatever  concerning  the  disposition  of  the 
share  of  Income  of  any  clukl,  after  the  death 
of  such  child,  during  the  4<>iitiuuance  of  such 
tnut,— the  event  sure  to  bappeu  in  the  case 
of  four  out  of  ilve  of  such  oliiidreu.  In  this 
respect  the  case  is  differentiated  from  thai 
of  Ketchum  v.  Corae,  65  Cuiin.  S5.  31  Ati.  4S0, 
which  has  since  come  before  us  for  consider- 
ation, where  such  events  w  ere  specially  pro- 
vided for  by  the  testator.  U  is  not  to  be 
supposed  that  such  failure  to  provide  could  be 
due  to  oversight  It  Is  rntlier  to  be  liiferrLHl 
that  the  testator  believed  that  fiUl  provisioji 
for  such  contingencies  had  been  made.  Tills 
supiwsitlon  Is  strengthened  by  the  fact  that 
in  mating  his  codicil,  Samuel  having  theu 
died,  he  directed  in  the  eiKlitb  clause  of  that 
Instrument  that  ail  bi?(piests  aud  legacies 
made  In  his  will,  not  speritii-ally  limited  or 
directed,  "and  also  those  ui:i.le  in  the  codlcl',. 
staonld  be  paid  to  the  legal  heirs  of  sT«f>b  a-: 
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tbfi  benefidaries  ns-  should  bave  deceased  dur- 
ing his  llfettme.  We  tblnb,  In  making  this 
provMon,  be  bad  in  mtad,  among  other  IMngB, 
tbe  Mrenth  clauae  of  the  wUI,  and  limited  the 
expresslcm  to  children  dying  in  bis  lltetime, 
becanse  be  bellered  the  clause  In  question 
wonld  effectuate  a  similar,  tiiougb,  as  we 
shaU  see  later,  not  IdenticaUy  the  same,  dls- 
poaltlon  In  case  of  those  dying  during  the 
continuance  of  die  trust  and  after  his  own 
decease. 

It  Is  tbe  dalm  In  behalf  of  tbe  surrivlng 
children,  however,  that  this  gift  of  Income 
to  the  children  Is  to  those  Uilng  at  tbe  death 
of  the  testator  as  a  class,  and  belongs  to  tbe 
surriTors  of  such  dass.  If  this  be  true,  then 
In  that  way  It  wonld  also  be  true  that  the 
testator  baa  made  full  proTlslon  for  the  con- 
tlngen<7  of  the  death  of  each  child  dying 
during  the  continuance  of  the  trust  It  wonld 
also  be  true  that  tbe  gift  of  Income  beneficial 
to  Samuel  P.  BoUes,  who  died  In  the  life- 
time of  the  testator,  goes  to  the  snrrlTors; 
fbr  in  that  case  the  gift  could  not  be  sared 
for  his  estate  by  tbe  efghtb  clause  of  tbe 
codldl,  or  by  the  proTlslons  of  Gen.  6t  | 
511.  If  the  gift  to  Samuel  P.  BoUes  was  to 
him  as  one  of  a  cbiss  to  whlcb  was  attached 
the  Incident  of  sunrlTorshlp,  then  neither  the 
statute  could  give  tiie  Issue  what  tbe  parent 
waa  not  bitoided  to  take,  nor  could  tbe  testa- 
tor fidrly  be  presumed  1^  tbe  language  of 
tbe  codlcU  to  ao  change  tbe  meaning  of  his 
wUl  as  origtaially  expressed  In  the  said  sev- 
mtb  clanas.  But  we  are  couTlnced  that  tbe 
testator  did  not  Intend  this  gift  of  income  to 
be  to  bis  chUdren  aa  a  dass.  It  Is  urged  in 
favor  of  the  dbdm  that  they  are  described  aa 
children,  and  that  the  succeeding  redtal  of 
thehr  names  la  simply  a  description  of  tbe 
several,  membera  of  the  cfauis.  It  Is  said  that 
tai  other  portions  of  the  wlU  and  codlcU  the 
glfta  to  the  childroi  are  separate,  and  that 
where  th^  are  gifts  of  Inheritance  the  testa* 
tor  plainly  Indicates  it;  that  It  Is  a  familiar 
rale  that  "prima  ftide  jdnt  legatees  take  as  a 
daaa,"  dting  BoUes  Smith.  9»'ConD.  217. 
218.  In  tbe  case  dted  the  language  of  this 
court  waa:  "It  la  a  general  rule  of  construc- 
thm  that  where  a  legacy  is  given  to  two 
more  persoau  nomlnatlm,  to  be  equally  divid- 
ed among  them,  and  one  at  them  dies  before 
the  testator,  his  share  will  become  intestate; 
but  where  flie  legacy  Is  to  two  or  more  as  a 
class  the  share  of  a  deceased  legatee  goes  to 
the  snrvivoF  or  survivors.  Prima  fade,  joint 
legatees  take  as  a  class; .  otherwise  where  tbe 
legacy  Is  given  to  them  as  tenants  In  com- 
mon. All  these  rules,  however,  yield  to  the 
manifest  Intentlim  of  the  testator  as  gathered 
from  the  whole  will,  viewed  In  the  light  of  the 
surrounding  clrcnmstauces."  It  was  further 
said  In  that  case,  the  legatees  being  describ- 
ed as  sons  of  a  late  brother,  and  the  record 
showing  they  were  all  of  his  smis:  "If  there 
was  nothing  else  In  the  case,  It  would  be 
clear  that  they  would  take  as  a  class.  But 


tbe  will  names  all  the  sons,  and  ; 
that  they  aball  take  equally.  Tliat  i 
dicates  an  intention  that  tiiey  ahot 
as  tenants  In  common.  Ttoa  tar  tbe  1 
used  by  the  testator  gives  no  cet 
dlcatlon  of  his  wlU  tn  this  recfpect  V 
therefore,  look  further  for  bla  Intentl 
the  quite  recent  case  of  Bill  v.  Pt 
Oonn.  1^  143,  29  Atl.  334,  BoUes  i 
is  dted,  tbe  same  Judge  (Ca^enter) 
the  opinion,  and  It  Is  said:  'TThe  lavi 
a  toiancy  In  ctmimon  to  a  johit 
Bven  a  Joint  tenancy  does  not,  of 
force,  always  carry  with  It  a  right  o: 
orsblp."  And  It  was  further  said,  i 
to  the  testatrix:  *^e  simply  name 
gateea,  indicating  In  a  general  way 
tlon  which  each  sustained  to  hersdf, 
vlded  that  her  property  should  be 
divided  among  them.  Thus  each  ( 
InAvldnally,  and  not  as  a  member  of 
as  a  tenant  In  common,  and  not  as 
tttiant"  In  the  case  before  us  tbe  1 
of  the  testator  is  not  alone-as.in  t 
dted,  and  nearly  all  others  on  th 
In  the  books— to  be  conddered  aa  ; 
to  such  a  contingency  as  that  wb! 
pened  when  Samuel  P.  died  In  his 
and  thehiqulry  Is  not  confined  to  the 
whetha-  In  such  an  event  It  was  the  ' 
that  the  part  which  would  have 
to  Samud  in  case  of  bia  snrvlva: 
survive  to  the  other  children,  or  ab 
come  tbe  intestate  atate  of  the  tests 
tbe  additional  question  arises  as  to  I 
tloDs  In  case  of  the  death  of  chlldn 
after  his  own  decease,  and  after 
nary  estate  not  continued  by  the  exli 
a  trust  would  have  not  only  vested 
right,  but  have  been  distributed  and 
ed.  In  such  a  case,  where  the  din 
the  testator  Is,  as  here,  that  tbe  pc 
the  Income  which  the  persons  named 
flclaries  are  to  receive  shall  be 
them  from  time  to  time,  not  In  or 
undivided  sum  or  payment  for  tbe  wl 
*^id  in  equal  parts,"  and  not  to 
gmerally,  but  "to  my  chlldrm  he 
ed,"  ttiere  can,  we  think,  be  no  doubt 
son  and  precedent  concur  in  the  cc 
that,  In  tbe  language  Just  quoted  1 
opinion  In  BUI  v.  Payne,  each  chll< 
take  "Indtvidually,  and  not  as  a  mc 
a  class;  as  a  tenant  In  common,  an 
a  Joint  tenant"  Such  being  our  vli 
this  point  namely,  that  tbe  testator 
Intend  to  make  a  class,  that  he  did  Inl 
gift  to  each  of  his  chUdren  of  a  dia 
come,  to  continue  during  the  Ufe  of  t 
tberel^  outhisting  the  lives  of  all  si 
droi  except  the  last  survivor.  Is 
evidenced  by  the  whole  scheme  of 
from  which  It  seems  apparent  thai 
the  controlling  purpose  of  the  tes 
treat  with  substantial  equality  aU  tho 
Ing  in  the  same  relation  to  bim.  wt 
ChUdren  or  grandchUdroi;  and  it  Is 


Digitized  by  Google 


MOHRTS  «.  BOLLES. 


Ut 


botb  from  the  whole  will  aod  from 
Icll,  that  the  thoughtful  care  «f  the 

extended  to  the  families  of  those  of 
dren  who  should  die  befbre  the  ter- 
n  of  the  trusts  created  by  his  will, 
'111  next  consider  the  conttmctlon  and 

of  the  elcTenth  clause  of  the  will, 
:  "My  will  Is  that  the  trusts  created 
n-tll  shall  exist  and  last  until  the  death 
ist  BurvlTlnf;  Child;  then  It  shall  cefMe, 

eetate  then  existing  shall  be  divided 

among  my  grandchildren  and  their 

I'nder  this  langnage,  the  first  gues- 
Ich  arises  Is  as  to  the  validity  of  this 
n  for  final  disposition  or  division 
"my  grandchildren  and  their  hetrs." 
Krrt  of  its  validity  two  claims  wve 
First,  that  by  the  word  "heirs"  was 
i  the  heirs  of  such  of  the  grandchll- 

the  testntor  as  died  In  his  own  llfe- 
econd,  "that  the  gift  Is  to  the  grand- 
1  of  the  testator  as  a  class,  both  those 
tt  his  deftth  and  those  since  Ixim  or 
ly  be  born  hereafter;"   that  It  Is  "a 

gift,  spanking  from  the  rtedth  of  the 
,  and  then  vesting  In  the  class  which 

0  receive  after-bom  grandchildren." 
ling  the  first  of  tbeae  claims,  there  la 

in  the  whole  structure  of  the  will  to 
t  any  such  Inference  as  to  the  InteBtion 
eatator;  and,  assuming  that  the  words 
heirs"  meant  the  hetrs  of  deceased 
illdren,  It  would  do  violence  to  common 

1  voppose  that  In  maktaig  provision  for 
al  division  of  then  existing  estate,  at  a 
'  remote  from  hie  own  death  as  the 
r  the  last  surviving  of  his  five  children 
ibly  would  be, — a  time  when  all  poasl- 
idchlldren  would  have  been  born,  or  In 
1  the  contemplation  of  law,  and  when 
latural  to  suppose  some  of  them  would 
Kreased,— he  sbonld  have  Intentionally 
a  that  the  heirs  of  those,  If  auy,  who 
bis  own  lifetime,  should  take,  and  the 
r  those  who  survived  him.  but  died 
the  continnance  of  the  trust,  sbatild 
a.  The  famlllnr  rule  invoked  to  deter- 
bether  a  gift  Is  of  a  fee  or  of  a  less 
a  many  cases  In  this  state,  among  otb- 
ips  V.  Robblns,  40  Conn.  250;  White  v. 
53  Conn.  518;  Phelps  v.  Phelps,  55 
;50,  11  Atl.  GSe;  Jolmes  v.  Beers,  57 
05.  IS  Atl.  100;  and  Coe  v.  James,  54 
11,  0  Atl.  392,— that  where  a  bequest 
to  one.  and  in  case  of  his  death  to  bis 
r,  in  case  of  his  dying  wlthont  issue, 
ler.  In  the  absence  of  anything  else  In 

which  Is  decisive,  the  testator  Is  to  be 
ood  as  meaning  in  case  of  sucb  death 
wn  lifetime,  thus  defining  who  should 
ke  by  substitution,  has,  we  think,  no 
Utg  or  useful  application  to  a  case  and 
I  like  the  present. 

ig,  then,  to  the  claim  that  this  gift  Is 
randcbildren  of  the  testator  as  a  class, 
rther  necessary,  In  order  to  enable  the 
3  bcoeflt  those  in  whose  behalf  it  is 


made,  that  It  should  «lther  be  held  that  the 
remainder  vested  In  such  class  at  tlie  death 
of  the  testator,  or  that,  vesting  at  the  death 
of  the  last  surviving  child,  it  tht>u  vested  ouly 
In  the  grandchildren  then  liviu;:;  and  that  in 
either  case  there  was  no  attempt  by  the  testii- 
tor  to  carry  the  eetate,  or  undohiietl  and  uu- 
certaln  portions  of  it,  to  the  heirs  of  a  de- 
ceased grandchild  i^Ing  after  the  doutb  of 
the  testator.  This  Is  so  because  such  a  gift  to 
such  heirs,  as  purchasers,  would  ofTend  the 
statute  of  perpetuities;  and,  since  the  gift  to 
grandchildren  would  be  Inseparable  from  the 
ofTenslTe  gift  to  heirs,  and  thus  "coupled  with 
an  Illegal  bequest,"  the  whole  would  fall  to- 
gether. Andrews  v.  Rloe,  63  Coun.  50t>.  5  Atl. 
8SS.  This  is  not  denied.  But  it  is  asserted 
that  the  words  used,  "my  grandcbildren  and 
their  heirs,"  should  not  be  coustmed  as  mean- 
ing the  same  as  "my  grandchildren  and  the 
heirs  of  any  deceased  grandchildren";  that 
this  Is  not  the  fme  Interpretation  and  equiva- 
I^t  of  the  language  actually  used,  but  that 
by  this  expression  the  testator  — a  liiynuiti. 
tising,  it  Is  claimed,  his  own  Iaii;ruage,  or  that 
of  some  other  layman  UBSbilled  in  the  employ- 
ment of  technlttU  terms — "simply  used,  as  he 
understood,  the  ordinary  Iangu.*ige  for  the  con- 
veyance of  real  ostate,  or  for  the  vesting  of 
an  absolute  estate,  by  wlU";  ttiat  is  to  say. 
nalng  the  word  "heirs"  to  denote  an  e.'^tale  of 
inheritance,  or  absolute  estate,  as  a  wonl  of 
limitation,  and  not  of  purchase.  But  it  seems 
to  OS  that  there  are  dlfBcultlos  in  the  way 
of  such  coostructiou,  and  thnt  these  difficul- 
ties are  not  overcome  by  the  further  con- 
sideration urged  that  the  otlier  con  .'Struct  Ion. 
as  meaning  "heirs  of  deoeased  »:randcli)ldren." 
would  lead  to  uncertainty  as  to  whetlier  the 
testator  meant  such  heirs  to  taku  by  a  per  enp- 
tta  or  per  stirpes  distrlbtitlon;  and  that  t!ii> 
former  would,  as  It  Is  assertini.  be  absurd, 
while  the  latter  would  be  agninat  the  tii-stn- 
tor's  express  direction  fbr  an  ci^unl  divisiou. 
It  is  unnecessary  to  discuss  this,  for.  even  if 
It  were  conceded,  the  fact  would  remain  that 
the  construction  claimed  would  be  a  forced 
one,  and  do  violence  to  the  tanzuaire  used. 
Whatever  Inapt  technical  expressions  a  lay- 
man might  employ,  It  Is  hardly  conceivablu 
that  any  man  of  ordinary  intelllKeuee  and 
business  experience  aud  capacity  would  order 
an.egual  distribution  among  his  sraudrhlldren 
and  their  heirs,  when  be  intended  to  sqy  that 
only  bis  grandchildren  shouhl  lake.  Nor  Is  It 
probable  the  testator  intended  iliat  at  the  pre- 
snmivbly  remote  period  when  the  trust  slimild 
cease  children  of  thm  deceasi'd  grandohildron 
should  take  nothing,  either  derivatively  or 
oth«-wl8e,  as  would  be  the  case  If  bis  miming 
was  as  claimed,  and  the  remaiudGr  estate  did 
not  vest  in  interest  until  the  termination  of 
the  trust.  On  the  other  hand,  that  It  cannot 
be  held  sooner  to  vest  needs  no  argument, 
since  It  must  be  so  decided  tn  conformity  tu 
previous  decisions  In  this  state,  and  for  the 
reasons  and  upon  the  considerations  tUerein 
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fnlly  stated.  Wheeler  t.  Fellowes,  S2  Oonn. 
236;  Andrews  t.  Rice,  supra;  Landers  t. 
Dell,  61  Conn.  189,  23  Atl.  10S3.  It  seems  to 
US,  therefore,  that  this  claim  cannot  be  sus- 
tained, and  that,  In  accordance  with  a  long 
line  of  dedans  in  this  state,  the  residuary 
devise  and  bequest  In  the  eleventh  clause  of 
tbe  will  is  void,  and  the  residuum  Is  intestate 
estate.  Jocelyn  v.  Nott,  44  Conn.  55;  Rand  v. 
Butler,  48  Conn.  293;  Alfred  v.  Marks,  40 
Conn.  473;  Wheeler  v.  Fellowes,  supra;  Bris- 
tol T.  Bristol,  63  Conn.  242,  6  Atl.  687;  Far- 
nam  v.  Famam,  63  Conn.  261,  2  Atl.  325,  and 
5  Atl.  682;  Andrews  v.  Rice,  supra;  Leake  v. 
Watson,  00  Conn.  498,  21  Atl.  1075;  Beers  v. 
Narraniore.  61  Conn.  13,  22  Atl.  1061 ;  Tjtnders 
V.  Dell,  supra;  Belfleld  v.  Booth,  63  Conn. 
290,  27  AU.  685. 

What  effect,  then,  does  thto  Invalidity  of  the 
pravtsion  in  the  eleventh  clause  have  upon  the 
pre<%dlnff  provision  In  the  same  clause  In  ref- 
erence to  tbe  trust,  that  It  shall  exist  and  last 
until  the  death  of  the  last  snrviving  child? 
It  appears  to  us  that  this  provision  may  stand 
and  be  effectual.  Andrews  v.  Rtce,  supra; 
Beers  v.  Narramore,  supra;  Landers  v.  Dell, 
supra.  The  rule  to  be  applied  Is  stated  In  An- 
drews V.  Rice.  63  Conn.  571.  5  Atl.  823: 
"How  are  these  trusts,  provided  for  In  the 
will,  affected  by  declaring  the  final  disposi- 
tion of  the  trust  fond  void?  In  answerinf; 
that  question  we  must  ascertain  the  Intention 
of  the  testator  as  to  the  object  of  those  trusts, 
and  whether  that  object  Is  so  Independent  of 
and  severable  from  tbe  illegal  object  that  It 
can  be  carried  Into  effect  with  due  regard  to 
the  legal  rights  of  all  the  partiea  Intareated. 
wlthoot  annulling  any  of  the  legal  provMons 
of  the  wUl,  and  withoat  adding  tbereta  It 
the  leading  and  primary  object  was  to  ac- 
cumulate a  fimd  for  Illegal  dlstrlbntloai,  or  if 
the  tntata  wm  strictly  subservient  or  auxil- 
iary to  anch  a  distribution,  so  as  to  be  them- 
selves tainted  with  the  lU^lty;  or  if  they 
are  so  connected  therewith  that  they  cannot  be 
separated  and  carried  Into  eCtect  without  in- 
v<dvlng  cmsequences  substantlaUy  and  mate- 
rially different  from  wbat  the  testator  Intend- 
ed, then  th^  too  must  fall  with  the  illegal 
dlstrlbntlon."  Relying  upon  this  statement, 
and  upon  the  further  principle  laid  down  in 
Bristol  V.  Bristol,  63  Conn.  257,  6  Atl.  687, 
tliat  a  trust  for  several  purposes,  some  valid 
and  sopie  invalid,  **will  be  suKMKted  so  far  as 
it  Is  good,  ivovided  such  part  Is  separable 
from  the  rest,"  It  is  the  claim  in  behalf  of  the 
children  of  the  testator  that  this  trust  is  sev* 
«able;  tliat  the  ^t  of  tbe  Income  to  the  dill- 
dren,  and  of  tbe  fond  to  produce  the  inomke, 
is  good;  that  the  trust  fw  aecnmulation  Is  ftir 
an  Improper  purpose,  and  Is  void.  We  tblnk, 
bowever,  that  It  would  be  difficult  to  thus 
sever  tin  trust;  that  the  whole  must  stand  or 
fall  together.  And  we  think  it  may  stand. 
The  purposes  <jt  such  trust  are  clearly  three- 
fold, not  twof<dd  merely.  There  Is.  first,  Uie 
payment  of  cerbUn  onnnltlea.   These  may 


continue  as  long  as  the  contemplated 
the  trust  And  they  may,  at  least  1 
slbility,  exhaust  at  some  time  tbe  en 
Income  of  tbe  fund.  There  is,  then,  t 
ment  of  income  to  the  children,  con 
Indeed,  claimed— to  be  valid.  There  I: 
ly.  the  provlslcm  for  the  accumula 
"tbe  remainder  of  the  Income  of  my 
and  tbe  accumulations  thereon."  It 
that  tbe  testator  directed  this  accnn: 
to  be  added  to  and  form  a  part  of  ! 
Iduary  estate,  and  that  the  provisioi 
for  the  final  division  of  such  estati 
under  our  decisions,  be  held  void.  ] 
do  not  think  it  can  be  said  that  such  a 
lation  for  "iUegal  distribution"  was  "t 
tug  and  primary  object"  On  the  ct 
It  seems  to  us  much  more  probab 
this  entire  schone  was  one  devised 
testator  for  the  controlling  purpose 
Ing  to  his  children  such  provision  ooi 
large  estate  as  seemed  to  him  would 
pie  for  their  wants,  fully  enough  fc 
best  Interests  and  happiness,  and  moe 
to  be  of  lasting  benefit  to  them  an 
families;  that,  therefore,  the  testator' 
that  a  portion  of  the  income  of  tl 
Iduary  estate  should  be  accumulatet 
period  of  time  in  itself  not  Ul^;al  Ii 
to  be  considered  so  fiar  Independent 
nltimate  disposition  provided  for  that 
be  presnmed  the  testator  Intended  It 
benefit  .of  the  beneficiaries  recedvl 
nuities  and  of  tbe  dilldren  receiving 
We  theref<He  say.  In  the  language 
drewB  V.  Rice,  53  Conn.  576,  5  AtL  8: 
**the  Illegal  bequest  Is  not  depend«it 
trust,  and  the  trust  Is  not  necessari 
j  in  any  legal  sense,  auxiliary  to  tbe  t 
I  and  we  are  unable  to  see  that  avoid 
t  bequest  produces  any  result  in  the 
i  Istratiott  (rf  QiB  trust  not  cmtempls 
tbe  testator." 

In  using  the  language  contained 
eighth  clause  of  the  codicil,  we  th 
we  have  already  had  occasion  to  s 
testator,  among  other  things,  had  1: 
the  provisions  of  the  seventh  claose 
will,  and  that  he  intotded  that  the 
heirs"  of  Samuel,  who  had  then  dc 
should  share  or  take  to  tbe  extent  o 
would  have  been  the  share  of  Samuel 
the  Income  oif  the  trust  fond.  But  ' 
tber  think  that  by  tbe  term  *'legal  be 
here  used,  the  testatmr  did  not  intern 
elude  the  widow  of  his  son  Samuel, 
other  of  his  sons,  m  the  husband 
daughter.  In  case  any  oQux  of  such 
said  daughter  should  decease  la  fa 
time,  but  mdy  the  children.  That  be 
ed  to  include  the  "legal  heirs"  of  Sai 
evidenced  by  othtf  provlsloBS  of  the 
among  them  the  fifth  danse^  in  xrh 
same  provision  was  made  for  swA  ci 
both  as  to  tlie  gift  of  a  sum  In  tmst 
an  annidty.  as  the  will  had  mads  ft: 
oeL  Tlioi  the  testatw  added  a  direc 


Digitized  by  Google 


SAHGENT  &  CO.  v.  NEW  HAVEN  STEAMBOAT  CO. 


543 


disposition  should  be  made  Id  a 
x>DtliigeDcy  of  "all  the  portions  of 
te  to  which  they  would  have  been 
under  my  will  and  this  codlcU,"— 
t  Inapt,  unless  such  construction 
or.  If  It  does  not,  nothing  remains 
iglnal  will  entitling  the  children  of 

to  anything  thereunder.  Further 
1,  any  other  construction  of  the  lan- 
C  the  codicil  would  be  opposed  to 
ifest  purpose  of  the  testator  to  treat 
grandchildren  as  well  as  children 
wtantlal  equality;  since.  If  the  pro- 
T  the  final  dirlslon  of  his  residuary 
ad  been  valid,  as  beytmd  question 
itor  believed  it  to  be,  such  grand- 
would  receive  no  portion  of  It,  and 
ot  now  receive  any  part  of  the  In- 
irlng  the  continuance  of  the  trust 
rhat  the  testator  did  not,  however, 

0  Include  in  the  expression  "legal 
s  here  used,  the  widow  of  Samuel, 

1  by  the  fact  that  in  said  codicil  It 
sd  that  an  annuity  of  (500  should  be 
tier  yearly  as  long  as  she  should  re- 
widow. 

'esult  of  these  conclusions,  It  is  our 
and  the  superior  court  Is  advised: 
t  by  virtue  of  the  eighth  clause  of 
:I1  the  children  of  Samuel  P.  BoUes, 
George  P.  BoUes  and  William  H. 
ire  entitled  to  receive  one-fifth  of 

of  the  Income  of  the  residuary  es- 
itioned  In  and  under  the  provisions 
eventh  clause  of  the  original  will, 
n  the  death  of  the  testator  the  said 
Bolies  took  a  vested  right  to  receive 

of  said  estate,  during  the  entire 
iod  created  by  said  will,  to  wit,  un- 
leath  of  the  last  surviving  ctUld  of 
tator.  That  being  so,  It  is  the  duty 
>laintlffs  to  pay  said  share  of  ssld 

of  suld  income  to  George  A.  Bolles, 
nlstrator  of  the  estate  of  said  John 
■s,  and  to  his  successors  In  ofilce 
Jie  continuance  of  said  trust. 

gift  over  to  the  "gmudchildren  and 
irs"  upon  the  de»th  of  the  "last  sur- 
hlld"  of  the  testator  is  void,  as  con- 
g   the   provisions   of   the  statute 

perpetuities.  But   such  invalidity- 

affect  tbe  preceding  trust,  which  Is 
od  will  continue  until  the  death  of 
It  surviving  child.  Subject  to  such 
le  fee  Is  vested  In  the  heirs  at  law 
estator,  at  the  time  of  his  decease, 
tate  estate, 
her  Judges  concurred. 


NT  &  CO.  V.  NEW  HAVEN  STEAM- 
BOAT CO. 
*  Court  of  Errors  of  Connecticut.  Oct. 
17, 18W.) 

CATJi — Tftlk  to  LixD  —  Scope  or  Dbci- 
s— Presumption  as  to  Pleai>ino8. 
\  an  action  for  the  ponHPHHion  of  land, 
it  pleaded  a  judtcnieut  iu  a  former  ac- 


tion for  the  nse  of  a  wharf  on  part  of  tho  land. 
The  record  in  that  action  contained  no  answer, 
but  the  formal  judgment  showed  one  to  bare 
been  filed,  and  the  report  of  the  committee  ap- 
pointed therein  to  find  the  facts  showed  tbnt  the 
owaerflhip  of  the  wharf  wns  the  main  iRaue. 
and  the  nndinga  showed  tbnt  thfit  quetitioii  was 
so  treated  by  counsel.  Connsol  admitted  that 
the  ownerehip  of  a  part  of  tbe  wtiiirf  was  adju- 
dicated in  the  former  action.  Hilil  tliac.  in  de- 
termining what  was  the  Iesuc  in  that  action,  the 
court  would  presume  that  tlie  answer  was  appro- 
priately framed  for  putting  in  issiio  tlit-  ques- 
tion of  ownership,    Andrews,  C.  J.,  dissenting. 

2.  The  record  of  an  notion  allowed  that  tbo 
plaintiff  owned  reclaimed  ilats  bounded  on  tbc> 
west  by  a  certain  street  extended,  and  on  the 
south  by  flats  on  which  he  cininied  tbe  ri^lit  to 
wharf  out  to  low  water;  and  that  the  defend- 
ant owned  reclaimed  flatn  on  the  opposite  siile 
of  the  street  extended:  that,  to  protert  a  st■^^■- 
er,  tbe  city  constructed  a  whnrf  which  extend- 
ed from  the  northeast  corner  of  defcndHiifH 
fiats,  In  a  soutbeasterly  direction,  acron^t  the 
flats  south  of  plaintiGTs  to  low  water;  and  tliat 
the  action  was  brousht  to  recover  wharfatre  col- 
lected by  defendant  for  the  use  of  a  part  of  the 
wharf  lying  aonth  of  plaintiff.  IJvUI,  that  the 
real  issue  was  whether  plaintiff  had  tbe  right 
to  extend  a  wharf  from  bi^i  flats  south  to  low 
water,  with  the  east  line  of  said  street  exten.ied 
ai  the  western  boundary  of  iiis  wharf  esten- 
sion,  and  therefore  the  judgmcut  determining 
that  issue  was  a  bar  to  a  su>)sciiuent  action  lie- 
twepn  the  parties  for  the  pnssessiou  of  the  land 
Bonth  of  plaintiff's,  and  boiiLide<l  on  the  west  by 
said  extended  street  line. 

3.  In  such  case  defeiid^int's  right  to  extend 
a  wharf  south  from  his  flats  to  low  water,  with 
the  east  line  of  snid  street  exteuik'd  as  his  east- 
ern boundary,  was  not  iu  issue, 

4.  In  a  subsequent  action  botwoen  the  par- 
ties it  WRR  material  error  to  hold  that  such 
question  was  in  issue  in  the  previous  case, 
though  the  establishment  of  said  line  ns  plain- 
tiff's western  boundary  ne<os.>*!irily  resulted  in 
establishing  It  as  defendant's  eastern  boundary 
as  between  the  parties. 

5.  When  the  record  of  nii  action  unqiu'stion- 
aWy  shows  that  matter  siih-i'Minently  controvert- 
ed between  the  same  parties  must  necessarily 
have  been  decided  In  remlcring  the  iud;:inent 
therein.  It  is  immaterial  ih;it  expressions  in  the 
court's  opinion  in  the  action  indicate  that  such 
matter  was  not  decided. 

6.  Error  claimed  in  tbf  findings  of  fact  can 
be  considered  by  the  suprt-me  court  of  errors 
only  in  connection  with  clninied  errors  of  law 
assigned  npon  the  record. 

Appeal  from  superior  (ourt.  New  Haven 
county;  Holl.  Judge. 

•  Action  by  Sargent  &  Co.  apninst  the  New 
Haven  Steamboat  Company  for  the  pnuses- 
sion  of  land.  From  a  Jud£:nient  for  defend- 
ant, plaintiff  appeals.  ]\Iodified. 

John  W.  Ailing  and  John  K.  Beach,  for  ap- 
pellant. Charles  R.  Ingorsoll  and  Edward 
H.  Rogers,  for  appellee. 

HAMERSLET.  J.  This  Is  an  action 
brought  to  the  superior  court  to  recover  pos- 
session of  a  piece  of  land  wliich  was  oriHlnnl- 
ly  a  portion  of  the  flats  of  New  Hnven  har- 
bor, lying  between  hlgb-wnter  and  low-wa- 
ter mark,  and  situated  soutlierly  of  Water 
street  where  that  street  Is  iutersected  by  Ksist 
street  Sargent  &  Co.,  the  plaintiff  corpora- 
tion, allies  title  to  tbe  demanded  premises, 
with  all  tbe  water  privllepes  nnd  rights  of 
wharfage  belonging  thereto,  and  u  wixtiitful^ 
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entiT  snd  dtopoaBosrion  by  the  defmdaat 
Tfm  amrarff  of  the  defaidant,  Hie  steamboat 
company,  contabu  two  defenses.  Tbe  flrat 
defense  b  a  senonl  denial  The  aecond  de- 
fense, In  the  nature  ot  a  plea  In  tiar,  aUegee 
the  defendant's  possession  of  so  much  of  the 
demanded  premises  as  lie  easterly  of  the  east 
line  of  Easi  street  extended;  that  the  right 
of  possession  and  title  to  the  same  were  ad- 
judicated to  be  in  the  defendant,  and  that 
the  right  of  possession  and  title  to  the  r«nain- 
der  of  the  demand^  premises  were  adjudi- 
cated not  to  be  in  the  plaintiff,  by  a  Judff- 
ment  of  the  court  of  common  pleas  in  an  aj- 
tkm  between  the  same  parties,  In  which  ac- 
tion the  parties  were  at  Issue  upon  these  ques- 
tions. The  plaintiff  denies  the  adjudication 
set  iqi  In  tbe  second  detens&  By  iffder  at  the 
supolor  court,  the  Issnes  were  separated,  and 
tbe  issues  raised  hy  the  second  defmse  were 
first  tried.  Tbe  court  found  these  Issues  for 
the  defendant,  and  that  the  Judgment  of  tla 
court  of  common  pleas  Is  a  bar  to  any  recov- 
ery by  the  plaintiff  in  this  action,  and  ren- 
dered final  Judgment  for  tbe  defmdant  Tbe 
plaintiff  appeals  from  that  Judgment 

The  main  question  inrolred  in  the  appeal 
Is,  did  the  superior  court  err  in  holdbig  that 
the  right  of  possession  to  so  much  of  tbe  de- 
manded premises  as  lie  easterly  of  the  east 
Ihie  of  East  street  extended  Is  res  Judicata 
by  reason  of  the  Judgment  In  tbe  foimer  ac- 
tion between  the  parties?  On  this  question 
we  can  entertain  no  doubt  The  defendant 
claims  that  the  Identit}-  of  issues  in  this  case 
and  the  former  case  is,  under  tbe  drcum- 
stances  disclosed  by  the  record,  a  question  of 
fact,  upon  which  the  finding  of  the  superior 
court  is  concluslTe.  Without  passing  defi- 
nitely upon  this  claim,  we  treat  the  question 
as  one  of  law,  because  the  question -of  the 
Identity  of  Issues  has  been  fully  argued  as  a 
question  of  law,  and  It  seems  dear  to  us  tbat, 
in  Tiew  of  the  drcumstances  of  tlila  case  and 
the  conclusions  readied,  we  ought  to  express 
an  opinion  upon  the  oror  as  assigned  In  tiie 
plaintiff's  appeal,  that  "the  court  erred  In 
finding  that  by  tbe  prior  adjudication  the  title 
to  so  much  of  the  demanded  premises  as  lay. 
east  of  the  east  line  of  East  street  was  In 
the  defendant"  The  former  action  was  com- 
menced by  tbe  New  Haven  Steamboat  Com- 
pany in  1881,  and  was  nominally  an  action  to 
i-ecover  fnnn  Sargent  &  Ca  a  sum  due  (or 
wharfage.  It  was  originally  bi-onght  before 
a  Justice  of  the  peace,  and  an  appeal  taken 
from  his  Judgment,  on  demurrer,  to  the  court 
of  common  pleas.  In  that  court  the  case  was 
referred  to  a  committee  to  find  and  report  the 
fiicts.  Tbe  report  of  the  committee  was  ac- 
cepted. By  consent  of  all  the  parties  to  the 
record,  In  pursuance  of  section  1114  of  the 
Geoeral  Statutes,  the  questions  of  law  arising 
upon  the  facte  so  found  by  the  court  were  re- 
served for  the  advice  of  tha  supreme  court  of 
errors.  Tbe  supreme  court  advised  judgment 
for  the  plaintiff,  and  In  purauanca  of  that  ad- 


vice the  court  of  common  pleas  fonnd  the  Is- 
sues for  tbe  steamboat  company,  and  render- 
ed Ju<]^ment  in  Its  favor.   Tbe  record  In  that 
actlrai,  containing  the  complaint,  tbe  finding 
of  facts  by  the  court  of  commcra  pleas,  and 
Its  Judgment  flweon,  was  pot  In  evidence  In 
the  present  case  by  the  steamboat  company, 
in  support  of  Its  second  defense,  and  aiq^rs  j 
In  full  in  the  finding  of  facts  by  tbe  saperfor 
court.   The  steamboat  company  dialms  tiiat 
tbe  real  issue  tried  and  decided  by  the  court 
of  common  pleas,  as  ctmcluslvely  sAiown  by 
this  record,  was  its  asserted  right  to  redaim 
the  flats  and  extend  Its  wharf  from  the  land 
already  redalmed  by  It  to  low-wata-  mark, 
along  the  westerly  line  of  tbe  land  so  re- 
claimed, which  Is  tbe  easterly  Une  of  Bast  j 
street  extraded.   It  Is  clear,  and  Is  admitted,  j 
that.  If  such  were  the  real  Issue  dedded  In 
favor  of  the  steamboat  company,  then  the 
Judgmait  Is  a  bar  to  the  recovery  by  Sar- 
gent A  Co.  of  any  portltm  of  the  d«nanded 
pronises  lying  easteriy  of  that  line.    Tbe  an- 
swer is  not  printed  with  the  record.    Tbe  le- 
gal {Mresnmptkm  from  that  fact  alone  ml^t 
be  tlut  the  case  was  tried  on  the  gennal  Is- 
sue.   Bnt  tbe  formal  Judgment  showa  tiiat 
an  answw  was  In  fact  filed.   The  report  of 
the  committee,  which,  when  accepted  by  the 
court,  became  a  part  of  the  record,  shows 
that  the  ownnship.  and  not  the  mere  posses 
Sim  of  the  wharf  at  the  iriace  wh«e  the  ship 
liable  f<H>  the  amount  of  wharfage  In  question  i 
lay,  was  the  main  pirint  contested  nnder  the  I 
pleadings;  and  the  facts  found  by  the  court 
brtow  In  this  case  show  tbat  tbe  learned  oonn- 
sel  In  the  former  action  argued  that  case  as 
if  tbe  question  of  ownership  was  inv<rfved  nn- 
det  the  pleadings,  and  treated  that  question 
'  as  the  main  Issue  contested,  to  which  all 
other  questions  wwe  subordinate.    In  Tiew 
of  these  facts,  and  tbe  admissions  of  coimsel 
In  their  arguments  befbi'e  ns  that  the  ovmer 
ship  of  that  portion  of  tbe  wharf  Indicated 
was  undoubtedly  adjudicated  la  the  former 
action,  and  of  flidr  failure  to  qnestkm  the 
fact  that  auch  ownership  was.  In  law,  a  loat- 
I  ter  In  Issue  under  tbe  pleadings,  we  feel 
bonnd  to  assume  that  the  answo:  ndaslnir 
:  from  the  files  was  a^roprlateiy  fmmed  ttrr 
^  putting  In  Issue  such  question  of  ownendiii): 
and  In  view  of  the  Interests  Involved,  and  tiw 
gross  miscarriage  of  Justice  tlut  might  other- 
!  wise  be  occasioned,  we  think  tbe  parties 
I  rightly  considered  themselves  estopped  from 
;  chiimlng  that  the  missing  answer  did  not  in 
^  fact,  as  the  finding  of  the  court  below  a»- 
siunes,  legally  put  In  issue  in  tbe  former  so 
{  tlon  the  question  of  ownership,  whose  adjndi- 
,  cation  as  a  fact  then  In  Issue  they  have  ar- 
,  gued  before  us  in  this  action.   We  refer  to 
tbe  subject  only  for  tiie  purpose  of  excluding 
.  any  implication  that  we  should  consider  tbe 
I  fact  of  ownership  an  Issue  presented  by  tbe 
I  pleadings,  as  distinguished  from  a  mere  evi- 
j  dentlal  fact,  did  tbe  iword  before  us  present 
'  tbe  cose  of  a  ti'lal  upon  tbe  complaint  and 
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Imm  alone.   Tbe  questloa  to  not 

■cord  shows  the  foUowing  facta: 
brlnfflDgr  the  action,  the  steamboat 

was  In  possession  of  a  portion  of 
bounded  northerly  by  Water  street, 
by  tbe  flats  In  possession  of  such 
,  southerly  by  the  flats  upon  which 
d  the  right  to  wharf  out,  and  westr 
:he  flats  included  betweoi  tbe  lines 

street  extended,— being  about  83 
Vater  street  and  on  the  flats  to  the 
id  231  feet  on  the  easterly  Hne  of 
•et  extended  and  on  the  flats  to  the 
oBsesslon  ot  tbe  company, — and  Sar^ 
o.  was  in  possession  of  a  portion  of 
bounded  north  by  Water  street  132 

east,  by  tbe  flats  lying  within  tbe 
Sast  street  extended,  165  feet.  The 
rportlng  to  convey  tbe  title  to  these 
es  of  flats  were  from  tbe  autborl- 
tie  town  of  New  Haven ;  tbe  flrst, 
i^mboat  company's  predecessor  In 
ig  In  180T,  and  to  that  of  Sargent 
I  1T72.  Tbe  flats  In  possession  of 
ft  Co.,  as  well  as  those  In  posses- 
the  steamboat  company,  had  been 
t  by  filling  In  out  to  the  southerly 
'  lines.  Sargent  &  Co.  also  owned 
f  land  lying  north  of  Water  street, 
east  by  Bast  street  and  south  by 
treet,  title  to  which  was  derived 
'  from  a  deed  from  tUe  authorities 
pen  of  New  Haven  In  1T71.  In  1872 
of  New  Haven  completed  the  con- 
of  the  East  street  sewer,  extending 
southerly  line  of  Water  street  and 
t  right  angles  to  that  line,  beyond 
rater  mark,  and  covered  this  sewei-. 

a  protection,  by  a  structure  known 
East  Street  Sewer  Wharf,"  extend- 
□d  the  southerly  line  of  the  steam- 
ipany's  reclaimed  fiats  about  325 
1  point  about  75  feet  northerly  of 
rater  mark.  In  building  the  sewer 
wcupled  a  portion  of  the  flats  lying 
the  lines  of  East  street  extended; 
ortlon  of  the  flats  reclaimed  by  the 
t  company,  and  a  portion  of  the 
g  southerly  of  the  land  so  reclalm- 

cJty  ot  New  Haven  claimed  rights 
y  and  town  to  some  control  of  these 
i  especially  of  East  street  Be\^er 
ut  no  attempt  to  ascertain  or  eu- 
h  rights  had  been  made,  beyond  an 
jn  by  the  city  to  the  legislature  for 
in  to  extend  the  wharf,  which  was 
In  1881  Sargent  &  Co.  collected 
amounting  to  five  dollars,  for  the 
he  East  street  sewer  wharf  at  a 
irked  S  on  the  map.  as  Indicating 
Ion  of  tbe  ship  on  account  of  which 
rfage  was  collected,  which  point  is 
I  feet  from  tbe  southerly  end  of 
■f  structure,  and  opposite  the  Inter- 
t  Its  westerly  line  with  the  cnst  line 
itreet  extended.    Tbe  action  of  tlie 

JlA.no.S— 35 


steamboat  company  was  brought  to  recover 
tbe  sum  so  collected,  and  the  right  to  the 
ownership  and  possession  of  the  wharf  at 
such  point  was  claimed  by  both  parties. 
Tbe  following  map  shows  the  situation: 


Sa  rycixf  Co 


So.  r^art  C  y  Coi 


'A 


Ltue  A  to  H— KnNt  Una  of  Enet  ntreet 

■  xit'iiilf'U.  btlnK  datmeil 

8i,;anil>i.>ii  i  To. 
i.lne  C  to  li— Wtit  line  o(  liaat  stri-el 

eitptidi'd. 
Line  H.  li,  F,  Q— IncloiioH  demrtn  d«d 

prvuilBijS. 

Line  <'  to  I— Line  raa  Id  most  direct 
couTHH  TO  d'-op  water  chunnel,  being 
llD>-  daluied      Sargeai  ft  Co. 


So  much  appears  from  the  record  affirma- 
tively by  direct  asseilioo.  The  ownership 
and  right  of  possession  of  the  East  street 
sewer  wharf  at  the  point  Indicated  were  the 
rojil,  suljstautiiil,  and  main  Issue  between 
the  parties,  just  as  truly  aiul  fully  as  If  such 
ownership  had  been  distinctly  set  out  In  the 
codipialut  as  the  basis  of  the  platiitilfs  right 
of  action,  and  distinctly  denied  in  the  de- 
friuliint's  answer.  lUit  the  record  goes  fur- 
tlicr.  Tlie  owneraliip  of  the  wharf  at  the 
pniiit  iiidicntod  depends  upon  tlie  title  of  the 
plaintiff  which  establishes  such  ownership; 
indeed,  in  this  case  the  validity  of  the  title 
Is  essentially  the  same  question  as  the  own- 
eislilp.  Now,  the  record  shows  that  tbe 
title.  niid  the  only  title,  by  which  the  plalu- 
tiff  can  establish  such  ownership,  Is  Its  right 
as  a  riparian  proprietor,  by  virtue  of  the 
ownership  of  its  reclaimed  land,  to  wharf 
out  from  the  soutlierly  line  of  that  land  to- 
wards the  low-water  mark;  and.  upon  a 
careful  analysis  of  the  whole  record  of  the 
court  of  coninion  pleas,  we  think  that  record 
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alao  shows  that  the  only  direction  of  rtpa- 
riaii  exteosioD  establishlug  such  ownership, 
consistent  with  the  facts  of  the  record,  Is 
one  1^  which  the  westerly  line  of  the  flats 
corned  by  such  right  shall  extend  from  the 
southwesterly  comer  of  the  reclaimed  land 
through  the  point  where  the  westerly  Hue  of 
the  East  street  sewer  wharf  Intersects  the 
easterly  line  of  East  street  extended.  The 
line  corresponding  with  this  cmdition  is  the 
easterly  line  of  East  street  extended.  We 
find,  therefore,  that  the  necessary  conclu- 
sion from  the  facts  spread  upon  the  record 
of  the  former  action  is  that  the  principal  and 
essential  Issue  tried  and  determined  in  that 
action  was  the  Question,  did  the  steamboat 
company,  as  owner  of  the  reclaimed  land, 
have  the  right  to  extend  Its  wharf  from  that 
land  towards  low  water.  In  a  direction  which 
gare  as  the  westerly  boundary  of  such  ex- 
tension a  line  corresponding  with  the  line 
of  Bast  street  ext^ded?  The  determination 
of  that  issue  necessarily  determined  the 
judgment  In  that  action,  and  the  Judgment 
adjudicated  that  question;  so  that  It  be- 
came, as  between  the  parties  to  the  action, 
res  Judicata.  This  conclusion  from  the  rec- 
ord is  confirmed,  if  there  were  need  of  con- 
firmation, by  the  (Claims  of  counsel  in  the 
former  action,  as  shown  by  their  printed 
biiefo.  These  briefs,  with  the  maps  attach- 
ed thereto^  were  introduced  in  evidence  In 
the  present  case  by  the  steamboat  company 
in  support  of  the  second  defense,  and  apiKar 
in  the  finding  of  facts.  An  examination  of 
the  briefs  shows  that  the  steamboat  com- 
pany founds  its  right  of  action  upon  its 
ownership  of  the  reclaimed  wharf  laud, 
bounded  west  by  the  easteily  line  of  East 
street  extended,  and  maintains  that,  being 
tbe  owner  of  that  land,  the  extension  of  Its 
wharf  in  the  same  direction  with  its  original 
conBtmctioD—the  easterly  line  of  East  street 
extended— is  a  fair,  just,  and  reasonable  en- 
Jc^ment  of  Its  rights  as  wharf  owner,  and 
within  the  principles  of  the  rules  applicable 
to  such  cases.  Sargent  &  Co.  deny  the  right 
of  action— First,  because  the  steamboat  com- 
pany is  not  legal  owner  of  the  flats  as 
claimed,  and,  if  owner,  has,  as  such  owner, 
no  right  whatever  to  any  extension;  second, 
because  the  rule  of  extension  In  this  case 
calls  for  a  direct  line  to  the  deep-water  chan- 
nel,—4nd,  in  Illustration  of  the  claims  of  the 
parties  respectively,  attaches  to  Its  brief  a 
map  showing  the  effect  of  the  line  of  East 
street  extended,  as  claimed  by  the  steam- 
boat company,  and  the  line  to  the  deep- 
water  channel,  as  claimed  by  Sargent  & 
Co.;  and,  in  the  supplementary  brief  reply- 
ing to  the  brief  of  the  steamboat  company, 
insists  that  the  steamboat  comimny's  claim 
of  the  line  of  East  street  extended  would 
work  Injustice  If  applied  to  all  the  upland 
holders;  and,  also,  that  it  cannot  be  main- 
tained, because  Sargent  &  Co.'s  title  to  the 
uplands  antedates  that  of  the  steamboat 
company,  and  therefore  the  steamboat  com- 


pany's rights,  whatever  they  may  be,  are 
BUbwdinate  to  the  right  of  Sargent  &  Co.. 
1.  e.  the  right  to  extend  In  a  direct  line  to 
deep-water  channel,  wliich  right  was  Inci- 
dent to  the  ownership  of  the  lot  of  laud  od 
the  noith  side  of  Water  street,  purchased  in 
1771,  and  had  never  been  lost  by  6atopi>el  ur 
otherwise^  as  claimed  by  tbe  steamboat  com- 
pany. 

It  is  Impossible  to  examine  this  record, 
whether  by  Itself  or  In  connection  with  ih^ 
briefs  of  counsel,  without  being  fully  :»iti&- 
fled  that  the  Issue  in  the  present  case,  viz. 
the  right  of  the  steamboat  compauy,  a.< 
agalust  Sargent  &  Co.,  to  extend  Its  wharf 
towards  low-water  mark  in  a  direction 
bounded  westerly  by  a  line  running  from  tbt> 
southwest  comer  of  its  reclaimed  laud,  and 
corresponding  with  the  line  of  East  street 
extended,  Is  the  very  issue  presented,  tried, 
and  determined  in  the  former  salt.  This  was 
the  issue  presented  by  tbe  steamboat  com- 
pany as  conclusive  of  Its  right  of  action. 
The  Issue  presented  was  not  m^ely  the  gen- 
eral rale  of  law  as  applicable  to  a  fair  an-1 
equitable  division  of  the  whole  shtwe  of  the 
harbor,  but  a  right  to  »tend  In  a  specific 
line,  which  was  the  only  Hue  claimed  by  tbe 
plaintiff,  and,  so  far  as  the  record  shows,  the 
only  line  claimed  by  either  party,  that  woold 
entitle  the  steamboat  company  to  recover  in 
its  action.  This  issue  was  accepted  by  Sar 
gent  &  Co.,  and  that  company  attacked  this 
precise  claim  of  tbe  steamboat  company  in 
several  ways,  and  In  every  way  it  saw  fit. 
It  had  then  Its  "day  In  court"  upon  this  is 
sue.  The  determination  of  tbe  Issue  Inciod- 
ed  many  considerations  of  fact  and  lav,— tbe 
title  of  the  steamboat  company  to  any  up- 
land, and  to  the  reclaimed  land;  Its  title  to 
any  riparian  rights;  the  title  of  Sargent  & 
Co.,  as  an  upland  proprietor  with  riparian 
rights,  to  extend  In  a  direct  line  to  the  deep- 
water  channel,  which  line  Included,  n<A  onlj 
the  locus  in  quo,  but  also  a  portion  of  the 
steamboat  comimny's  land,  and  which  right 
antedated  and  was  therefore  paramouni  tt> 
the  rights  of  the  steamboat  company,  what- 
ever they  might  be;  questions  of  adverse  pos- 
session and  abandonment;  vested  rights  ac- 
quired In  the  shore  which  was  more  or  le^ 
covered  by  wharves;  rights  of  the  public  ti- 
the shore  In  the  line  of  streets  leading  tc 
the  harbor;  the  general  rules  of  law 
pllcable  to  the  division  of  the  shore,  and  the 
modification  of  such  general  rules  In  tbeU- 
application  to  the  precise  claim  of  the  steam 
boat  comi^any  under  the  circumstances  of  the 
case.  Some  of  these  questions  were  nec»*- 
sarlly  Involved  In  the  Judgmoit,  ■■wj  aune 
were  not;  but  the  record  demonstrates  thai 
the  Judgment  necessarily  Involved  the  ad- 
judication of  the  precise  claim  affirmed  bj- 
the  plaintiff  and  denied  by  tbe  defendant: 
that.  In  view  of  all  the  facts  offered  In  evi- 
dence, and  of  all  the  claims  of  law  made  by 
the  parties,  tbe  steamboat  company,  is 
against  Sargent  &  Co.,  had  the  right  to  ex- 
Digitized  by  Google 


SARGENT  &  CO.  v.  NEW 


HAVEN  STEAMBOAT  CO. 


547 


I  wharf  to  low-water  mark  by  the 
line  of  East  street  extended.  Thia  la 
Icnlar  matter  aoujrbt  to  be  concladed 
•resent  case. 

iw  on  tbta  point  1b  settled  beyond 
irsy.  In  Supples  t.  CBonon,  44  Conn. 
ige  Pardee  formnlatea  the  mle  aa 
a  Packet  Co.  t.  Sickles,  5  Wall.  602, 
ws:  "To  render  the  Judgment  con- 
it  must  appear  by  the  record  of  the 
it  that  the  particular  matt«  sought  to 
luded  was  necessarily  tried  or  de- 
1.— that  is,  that  the  verdict  In  the 
lid  not  hare  been  rendered  without 
;  that  matter,— or  It  must  be  shown 
insic  evidence,  coaslstent  with  the 
that  the  verdict  and  Judgment  neces- 
ivolved  the  consideration  and  deter- 
1  of  the  matter."   In  Munson  v.  Mun- 

Oonn.  433,  Judge  Butler  says:  "It 
abllshed  nde  In  the  administration  of 
tiat  all  controrersiea  between  partlea 
!^ted  and  fully  and  Impartially  de- 
1  shall  cease;  and,  to  that  end,  that 
Involved  In  such  litigated  controversy 
jy  the  record  to  have  been  material 
•termination,  and  to  have  been  put  in 
id  decided,  whether  the  proceeding 
law  or  in  equity,  shall  again  be  llti- 
Ktween  the  same  parties  or  tbelr 
'  And  In  Huntley  v.  Holt,  fi8  Conn. 
AtL  84,  these  cases  are  affirmed,  and 
rt  adopts  the  rule  as  laid  down  In 

Hegeman,  98  K.  Y.  308:  "It  is  not 
7  to  the  conclusiveness  of  a  former 
It  that  Issue  should  have  been  taken 
le  precise  point  controverted  !□  the 
action.   Wlintever  Is  necessarily  Im- 

tbe  former  decision  Is,  for  the  pur- 
estoppel,  deemed  to  have  been  acto- 
Ided."  The  rule  of  res  judicata  does 

wholly  on  lue  nnirow  ground  of  a 
J  est<9pel,  nor  on  the  presumption 

former  Judgment  was  right  and  Just; 
be  broad  ground  of  public  policy,  that 

a  limit  to  litigation,  a  curb  to  the 
nesB  of  the  obstinate  litigant  Like 
ate  of  limitations,  it  la  a  mle  of  rest, 
eased  by  Judge  Pardee  in  Supplea  v. 

supra:  "The  policy  of  the  law  is 
a  claim  has  once  been  passed  uptm 
art  of  competent  Jurisdiction,  It  shall 
reefter  be  controverted  between  the 
srtles;   and  this  in  the  Interest  of 

The  question,  therefore,  upon  the 
res  Judicata,  is,  has  the  matter  once 
iBsed  upon  by  a  court  of  competent 
Hon?  The  correctness  or  Justice  of 
ner  decision  Is  not  necessarily  rele- 

the  determination  of  that  question, 
mmaterlal  If  the  record  clearly  shows 
i  matter  has  been  so  passed  upon, 
r  la  so  dear,  and  the  conclusion  fi-om 
ird  that  the  detramlnation  of  the  pre- 
at  now  controverted  Is  necessarily  Im- 

tbe  decision  of  the  former  action  is 
1,  that  the  present  plaintiff  would 
have  questioned  the  sdjudlontion.  In 


view  of  the  record  of  the  court  of  common 
pleas  and  of  the  briefs  of  oounsol,  had  no 
other  conaldeiatlon  Intervened.  And.  Indeed, 
the  argument  of  the  plaintiff  deals  very 
slightly  with  the  significant  facts  of  the  lec- 
ord,  but  la  mainly  concerned  with  the  con- 
tention that  the  opinion  of  this  court  upon 
the  reservation  in  the  former  action  (New 
Haven  Steamboat  Co.  v.  Sargent  &  Co.,  50 
Conn.  190)  demonstrates  that  the  point  now 
controverted  was  not  adjudicated,  or,  at  least, 
leaves  the  precise  nature  of  the  adjudication 
so  doubtful  that  the  former  Judgment  in  i-e- 
latlon  to  the  controverted  point  Is  lacking  In 
that  certainty  which  la  essential  to  Its  op- 
eration as  an  estoppel;  and  that  the  opinion 
of  the  conrt,  although  it  may  couSict  with 
the  necessary  implications  of  the  record  of 
the  court  of  common  pleas.  Is  paramount  and 
declaive  of  the  matters  actually  submitted 
by  the  parties,  tried  by  the  lower  court,  and 
determined  by  its  Judgment.  And  this  c<jn- 
tentlon  seems  to  be  pressed  upon  the  theory 
that  the  Judgment  of  the  court  of  common 
pleas,  given  hi  pursuance  of  the  advice  uf  the 
supreme  court  of  errors,  is  praotlcally  the 
Judgmoit  of  the  higher  court,  and  that  tlie 
ophilon  of  that  court  Is  a  part  of  the  rec- 
ord bi  the  action,  and  conclusive  as  to  the 
points  actually  decided.  We  think  such  a 
theory,  with  the  contention  based  upon  it,  can- 
not be  maintained.  A  reservation  under  our 
practice  Is  an  anomalous  proceeding.  Ovig- 
Inally  a  voluntary  and  informal  cousultntloo. 
It  was  regulated  by  rule  of  ojurt,  and  re- 
mained without  legislative  sanction  until 
1855,  when  an  act  was  passed  requiring  the 
conrt  asking  the  advice  to  follow  In  its  Jud;;- 
ment  the  advice  given;  and.  subsequent  to 
tbe  passage  of  that  act,  the  peculiar  nature 
of  the  proceeding  was  fully  considered  In 
Nichols  V.  City  of  Bridgeport,  27  Conn.  406. 
And  in  1877  the  act  of  1855  was  altered  into 
substantially  Ita  present  form  (Gen.  St.  s 
1114),  which  not  only  requh%s  the  trial  court 
to  rmder  Judgment  in  accordance  with  the 
advice  given,  but  forbids  It  to  ask  advice  un- 
less with  the  consent  of  all  the  parties  to  t)ie 
record.  There  Is  no  occasion  to  determine 
whether  the  recitals  and  reasonlus;  of  this 
court  in  an  opinion  given  in  a  case  reserved 
for  its  advice  can  be  considered  as  entitled 
to  the  same  regard  as  If  found  in  one  given 
upon  a  formal  Judgment  In  a  procee<llng  for 
correction  of  wrora;  for,  treating  the  opin- 
ion cited  as  a  record  of  which  wc  may  take 
Jndlcial  notice  bi  this  case,  and  giving;  it  all 
the  legal  effect  that  can  rightly  be  clalmeit 
for  It,  In  explaining  or  supplementing  the 
record  of  the  conrt  of  common  plens.  we 
think  its  language  is  connistent  with  the  con- 
clusion that  must  be  drawn  from  the  record 
of  the  lower  conrt  as  to  tbe  litigated  question 
of  title,  which  ail  partlea  admit  nas  In  fact 
tried  before  that  court  under  the  pleadings 
in  the  former  action. 

We  think  the  opinion  In  question  shows 
that  the  court  looked  upon  the  right  clainip«I 
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by  the  steamboat  company  to  extend  Its 
wbarf  to  low-water  mark  on  tbe  line  of  the 
shore  already  reclaimed  and  occupied  by  it, 
which  Is  the  easterly  line  of  East  street  ex- 
tended, as  a  question  decisive  of  the  right 
of  action,  and  that  all  the  reasoning  of  the 
opinion,  from  the  first  statement  of  the  Issue 
to  the  final  advice  of  judgment  for  the 
steamlM)at  company,  was  Intended  to  suMtort 
the  conclusion  reached,  L  e.  that,  under  all 
the  circumstances  of  the  case,  the  contin- 
uance of  the  extension  on  that  line  would 
effect  an  equal  division  of  the  flata  In  & 
manner  not  obnoxious  to  any  rule  hitherto 
estaliilshed.  The  plaintiff  selects  a  single 
phrase  In  the  opinioo,  "we  think  in  this  case 
each  paity  has  the  right  to  ettend  his  upland 
in  the  most  direct  course  to  the  Une  of  lew 
water,"  and  claims  that  this  pbraae  domi- 
nates the  whole  opinion;  that  by  "the  most 
direct  course,"  as  used  in  the  phrase,  the 
court  meant  a  specific  Une  from  cue  of  two 
points  on  the  steamboat  company's  laud  to 
such  point,  on  any  slight  deflection  of  the 
low-water  mark  from  its  general  course,  as 
a  civil  engineer  should  find  was  mathemat- 
ically nearest  to  the  starting  paint;  that  "the 
moat  direct  oovrse,"  as  thus  defined,  direrges 
from  the  easterly  line  of  East  street  extend- 
ed so  Car  as  to  leave  nearly  the  whole  of  the 
sewer  wharf,  the  sole  ownei-ablp  of  which 
the  opinion  treata  as  the  precise  point  at 
issue,  westerly  of  the  plaintiff's  right  of  ex- 
tension; and  tliat  tills  expreasion,  as  de- 
fined by  the  plaintiff,  is  the  "deliberate,  de- 
cisive, and  d^nite  adjudication"  hi  the  case. 
This  phrase,  read  in  its  proper  connection 
with  the  remainder  of  the  opinion,  does  not 
establish  such  a  claim.  Am  we  have  already 
seen,  the  claim  of  the  Fteamboat  company, 
and  the  claim  essential  to  the  detennluatlon 
of  Its  right  of  action,  was  Its  right  to  extend 
Its  occupation  ot  the  flats  on  the  line  of  its 
existing  occnpation,  a  specific  line  marked 
on  the  maps  of  the  plaintiff.  This  dalm 
was  attacked— First,  on  the  ground  that  the 
steamboat  company  had  no  r^ht  of  exten- 
sion of  any  kind;  second,  that  Its  rights, 
whatever  they  might  be,  were  subordinate 
to  the  right  of  Sargent  &  Oo.  to  extend  by  a 
line  in  a  direct  course  to  the  deep-water 
channel,  &  spe^flc  line  marlced  on  the  maps 
of  the  defendant— and  It  was  directly  at- 
tacked on  no  other  ground.  The  main  part 
of  the  opinion  is  taken  up  with  disposing  of 
the  first  ground  of  attack.  That  question 
disposed  of  in  favor  of  the  steamboat  compa- 
ny, the  court  deals  very  briefly  with  the  sec- 
ond ground  of  attaclc,  and  argues  that  the 
application  of  the  principle  invoked  by  Sar- 
gent Co.  depoids  upon  circumstances,  and 
may  conflict  with  the  principle  applicable  to 
the  division  of  the  shore  In  cases  relating  to 
tow>water  line,  and  does  so  o»nflict  where, 
as  In  this  case,  the  llaes  «f  the  channel  and 
of  low-water  mark  are  divergent;  In  such 
a  *»8e,  one  most  be  adopted  as  the  line  to 
be  m-ched,  to  the  exdUwlon  ot  the  other; 


and  In  this  caae  the  line  to  he  reached  la  the 
division  of  the  flats  la  the  low-water  mark, 
and  each  party  has  the  right  to  extend  lu 
upland  In  the  most  direct  course  to  that  line, 
and,  as  shown  In  the  discussion  of  title  In 
the  former  part  of.  the  oplnitm,  the  parties 
for  more  than  30  years  have  practically  adopt- 
ed that  rule,  to  wit,  extension  to  the  line  of 
low-water  mark,  to  the  exclusion  of  the  line 
of  the  channel;  the  steamboat  company  has 
extended  Its  wharf  in  that  direction  14  rods, 
and  DO  advei'se  right  has  been  asserted  by  any 
one;  and  "to  change  the  direction  now  would 
produce  great  confuaion,  while  a  continu- 
ance of  the  line  as  begun  will  effect  an  equal 
division  of  the  liata,  and  in  a  manner  not 
obnoxious  to  any  just  rule  hitherto  estab- 
liafaed;"  and,  as  a  result  of  this  Une  of  ar- 
gument, running  through  the  whole  opinion, 
it  follows  that  judgment  should  be  render- 
ed for  the  steamboat  omnfiany.  Undoubtedly 
the  phraseology  of  the  opinion  would  hare 
been  more  definite  could  It  have  been  an- 
ticipated that  within  a  dozen  years  the  par- 
ties would  again  attempt  to  Utlgate  the  rery 
question  neceesarUy  settied  by  the  declei<jn. 
It  is,  however,  sufficiently  plain  from  the 
whole  language  of  the  oplnlou  that  the  true 
implication  of  the  words:  "We  think  in  this 
case  each  party  has  the  right  to  extend  its 
line  In  the  most  direct  course  to  the  Une  of 
low  water,"— Is  an  assertion  that  in  Che  case 
undei*  consideration  the  general  rule  applica- 
ble to  a  division  of  fiats  called  for  the  ex- 
tension of  the  upland  to  low-water  ntarlc,  and 
not  to  the  deep-water  channel,  and  Is  not  a 
speciflcaUtm  of  the  western  boundary  of  the 
steamboat  company's  right  of  exteaialou. 
That  precise  Une  depended  upon  the  apjdica- 
tton  of  the  general  rule  In  connection  with 
sped  He  facts  before  the  court,  and  la  de- 
scribed In  the  opinion  as  the  oanttnuance  to 
low-water  mark  of  the  westerly  boundary  of 
the  reclaimed  flats;  and  it  is  also  evident, 
both  from  the  maps  that  viere  before  the 
court  as  a  part  of  the  case  presented,  and 
from  the  language  of  the  flfplnlon,  that  the 
court  understood  that  the  specific  line  claim- 
ed by  the  steamboat  company,  and  neceFs.-!- 
rUy  involml  In  the  judgoKnt  advised,  might 
diverge  more  or  less  fnnn  the  exact  line  of 
the  most  direct  course  to  low-w^er  mark. 
And,  in  sustaining  the  Une  so  claimed,  the 
court  considered,  not  only  the  general  rule  of 
extension,  but  also  the  particular  facts  cod- 
troUing  its  appUcation.  It  la  immaterial 
now  whether  or  not  such  divergence  was 
really  greater  than  the  facts  before  the  court 
indicated.  The  essential  facts  in  issue  in 
the  former  action  involved  the  determina- 
tion of  the  boundary  of  the  fiats  appurtenant 
to  the  reclamed  fiats  belonging  to  the  steam- 
boat company,  a  question  of  detaU  often  at- 
tended with  great  dlOcolty,  and  in  this 
case  rendered  more  difficult  by  the  com- 
plications  involved  In  the  altoation  of  the 
flats,  the  claims  of  vested  rights  from  long 
occupation,  and  abandonmoM;  ot  adTersa 
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as  well  as  the  peculiar  nature  ot  the 
evidence.  The  opinion  does  not  pur- 
deal  definitely  with  all  the  questions 
I,  but  only  to  state  reasons  deemed 
t  for  holding,  upon  the  facts  before 
rt,  that  the  title  to  the  boundary 
by  the  steamboat  company  Is  valid 
ist  Sargent  &  Co.;  and  as  bearing  on 
stion  whether  the  validity  of  such 
lb  presented,  tried,  and  determined, 
essarlly  Implied  In  the  Judgment  ren- 
h«  opinion  Is  not  In  conflict,  but  con- 
wlth  the  record. 

however,  unnecessary  to  pursue  this 
on,  for  the- record,  whether  taken  by 
r  In  connectiOD  with  the  facts  ez- 
■jo  it  found  by  the  conrt  below,  un- 
lably  shows  that  the  matter  now  cou- 
i  must  necessarily  have  been  d&- 
frfore  the  judgment  which  was  ren.- 
>uld  have  been  rendered,  and  In  euch 
en  If  there  were  plausible  grounds 

plaintiff's  claim  of  Inconsistency,  It 
ta-lal  to  explain  an  expression  In  the 
of  the  court  claimed  to  Indicate  that 
else  point  was  not  decided.  Laird  v. 
De  Soto,  32  Fed.  652.  We  And,  there- 
it  the  court  below  did  not  err  In  ad- 

that  by  the  prior  adjudication  the 
so  much  of  the  demanded  premises 
ist  of  the  easterly  line  of  East  street 
i  was  In  the  defendant  This  dls- 
r  the  main  controversy  between  the 

le  plaintiff's  appeal  also  claims  that 
rt  below  erred  in  holding  that  by 
or  adjudication  the  plaintiff  was 
from  recovering  any  portion  of  the 
ed  premises.  It  appears  that  the 
irt,  upon  consideration  of  the  record 
'ormer  action.  In  connection  with  all 
B  proved,  found  as  a  fact  that  upon 
t  in  the  former  action  the  conrt  fixed 
ended  to  fix  the  east  line  of  E&st 
Etended  as  the  west  boundary  of  the 
nt's,  the  steamboat  company's,  rights 
e  flats.  We  think  this  finding.  If 
as  a  conclusion  of  law,  is  right;  and 
sd  as  a  conclusion  of  fact  it  cannot 
awed.  It  does  not  appear  that  the 
elow  finds  as  a  fact  that  upon  the 
trial  the  court  fixed,  and  Intended  to 
west  line  of  East  street  extended  as 
t  boundary  of  Sargent  A  Oo.'s  rights 
•  flats;  and  we  think  the  court  below 
arly  right  In  not  making  such  a  find- 
further  appears  that  the  plaintiff 
as  a  matter  of  law,  upon .  the  facts 
>y  the  court,  that  the  Judgment  de- 
in  the  second  defense  did  not  constl- 
bar  to  any  recovery  by  the  plaintiff 
Action.  But  the  conrt  overruled  this 
ind  held  that  "said  Judgment  fixed 
:  line  of  East  street  extMided  as  the 
nt's  western  boundary  line,  and  that 
[gment  was  a  bar  to  any  recovery  by 
ntiff  in  this  acticm."  The  conclusion 
that  the  Judgment  was  a  bar  to  any 


recovery  was  erroneous.  It  Is  very  clear 
from  the  facts  found  that  the  determination 
of  the  actual  eastern  boundary  of  Sargent 
&  Co.'s  land  was  not  directly  In  Issue,  and 
not  necessarily  Implied  In  the  judgment  in 
the  former  action.  In  that  action  It  was  not 
necessaiT  for  Sargent  &  Co.  to  prove  any 
title.  Its  defense  was  complete  upon  the 
failure  of  the  steamboat  company  to  prove 
Its  title.  The  eastern  boundary  of  Its  laud 
was  not  material,  except  so  far  as  It  might 
conflict  with  the  boundary  establisliotl  for 
the  steamboat  company.  And  the  only  aues- 
tlon  relating  to  Sargent  &  Co.'s  rights  adju- 
dicated In  the  former  action  is  that  Its 
boundary,  as  against  the  steamboat  com- 
pany, does  not  extend-  easterly  of  the  east 
line  of  East  street  extended.  The  plaintiff, 
therefore,  was  not  estopped  by  the  Judgmeut 
In  the  former  action  from  claiming  title  in 
this  action  to  that  portion  of  the  demanded 
premises  lying  westerly  of  the  east  line  of 
East  street  extended,  and  the  court  erred  in 
overi-uling  the  claim  of  the  plaintiff,  and  In 
rendering  Judgment  in  bar  of  the  plaintiff's 
whole  action.  We  do  not  see  bow  we  can 
treat  this  error  as  immaterial,  even  if  It 
be  true,  as  claimed  by  the  defendant,  that  It 
is  apparent  the  same  facts  and  law  which 
esftabllsh  the  defendant's  westerly  boundary 
as  the  east  line  of  East  street  extended  must 
result  In  establishing  the  plaintiff's  east 
boundary  as  the  west  line  of  East  street  ex- 
tended, and  that  there  will  be  no  actual  con- 
troversy over  the  remaining  cause  of  actiou. 
However  that  may  be,  the  question  had  not 
been  adjudicated  as  between  these  parties. 

There  is  nothing  requiring  disfiission  in 
the  other  assignments  of  error.  The  plnin- 
tlff  excepted  to  the  Incorporation  of  pome 
facts  In  the  finding  of  facts  by  the  court  be- 
low, and  to  the  refusal  of  the  court  to  In- 
corporate other  facts.  We  think  the  findins: 
fairly  presents  for  review  all  questions  of 
law  raised  and  decided  on  the  trial,  contains 
no  matter  that  Injuriously  affects  the  presen- 
tation of -the  plaintiff's  case,  and  does  not 
call  for  any  correction  authorized  by  section 
1132  of  the  General  Statutes  and  chapter 
174  of  the  Public  Acts  of  1893.  These  ex- 
ceptions of  the  plaintiff  cannot  be  considered 
for  any  other  purpose.  Styles  v.  Tyler,  ftl 
Conn.  432,  30  Atl.  165.  The  defendant  ob- 
jected to  the  admlssi<m  of  certain  evidence, 
offered  by  the  plaintiff,  extrinsic  to  the  rec- 
ord of  the  former  action.  The  coui-t  ruled 
said  evidence  to  be  admissible  "for  the  pur- 
pose of  identifying  the  subject-matter  of  the 
two  suits,  and  of  determining  what  was  in- 
volved in  said  adjudication  by  the  court  of 
common  pleas,  and  for  the  purpose  of  ascer- 
taining whether  by  said  adjudication  snhl 
court  had  fixed  the  extension  of  the  east  line 
of  East  street  as  the  western  boundary  of 
the  defendant's  property  rights  over  said 
flats,  but  not  for  the  purpose  of  showing  that 
said  decision  was  erroneous  or  unjust" 
Whatever  the  grounds  of  the  defendant's 
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obJectl<Hi8  may  be,  the  pbilntlfl  cwtalnly 
bas  no  reasoa  to  complain  at  tbto  roUnfc. 
Tta9  court  below  did  not  err  in  de<^dlng  Uie 
main  Unue  presoited  by  tbe  aecmd  defenae 
Id  favor  of  tbe  defendant;  but  did  err  In 
hi^dlns  that  tbe  jodgment  ta  tbe  former  ac- 
tlcm  1b  a  bar  to  any  recovery  by  tbe  plaintiff 
In  the  present  action.  There  Is  error  In 
the  Judgment  of  the  superior  court  In  hold- 
ing that  the  plaintiff's  right  of  actlMJ  u  to 
so  much  of  tbe  demanded  premises  as  lie 
west  of  the  east  line  of  Bast  street  extended 
is  barred  by  tbe  Judgment  described  in  tbe 
second  defenae;  and  a  new  trial  Is  granted, 
limited  to  that  portl<m  of  the  demanded 
premises.  The  other  Judges  concnzred,  ex- 
cept ANDKEW8,  C.  J.,  who  dissented. 

ANDBEW8,  G.  J.  (dlssentinlA.  I  concur 
in  the  opinion  so  ter  as  It  holds  that  there 
Is  «Tor  In  the  Jndgmoit  ia  the  supwtor 
court,  and  that  there  must  be  a  new  tirlal. 
But  I  dissent  from  so  much  <tf  the  opinion 
as  proceeds  upon  the  assumptlim  that  title 
to  any  part  of  the  demanded  premises  was 
In  Issue  In  fbe  cense  tried  In  the  court  of 
common  pleas.  A  matter  is  'In  Issue.**  so 
as  to  be  taicluded  In  the  estoppel  of  a  judg^ 
mentt  only  when  It  is  alleged  In  the  plead- 
ings-affirmed on  tbe  <me  side  and  denied 
on  tbe  other-and  to  decided  by  the  Judg- 
ment It  Is  not  necessary  that  tbe  matter 
should  be  directly  alleged;  It  is  suffldeut  If 
It  be  a  component  part  of  a  genwal  allega- 
tion. Whenever  pleadings  are  general,  and 
Include  more  than  <»ie  matter,  parol  evi- 
dence Is  admissible  to  show  that  any  par- 
ticular matter  so  Included  was  or  was  not 
heard  and  decided  at  tbe  trial.  In  applying 
or  explaining  a  former  Judgment,  to  ascer- 
tain whether  or  not  It  Is  Identical  with  a 
case  In  hand,  this  ts  the  full  extrat  to  which 
parol  evidence  may  be  used.  I  understand 
the  opinion  to  recugnise  this  rule.  And,  as 
tbe  pleadings  In  the  former  case  here  In- 
volved do  not  contain  any  allegation  of  title, 
nor  any  allegation  of  which  a  <^miponent 
part  Is  an  averment  of  title,  the  court  pro- 
ceeds to  supply  such  averment  by  Its  own 
flat,  by  presuming  "that  tbe  answer  missing 
from  the  files  was  appropriately  framed  for 
putting  In  Issue  such  question  of  owner- 
ship"; and  does  this  without  so  much  as  a 
single  word  In  the  flndlog  to  Indicate  that 
there  liad  ever  been  sncb  an  answer,  or  any 
answer  whatever,  which  could  be  missed 
from  the  files.    From  this  I  dissent. 


LENDER  et  al.  ▼.  KLIND  et  aL 
(Supreme  (3ourt  of  PeunarlTanla.    April  1, 
1895.) 

BvlbDIse  COXTSACTOR'S  BOWn-^ABIUTT  OF 

OUARA^ITOB. 

Where  a  buildiog  contractor  abandons 
the  work  before  it  is  completed,  and  absconds, 
the  guarantor  of  his  contract,  who  elects  to 
treat  the  failure  and  flight  of  his  prinapal  as 


settled  facts,  and  to  eoKiperate  with  Hbe  o^nner 
in  completing  the  work,  becomes  liable  as  a 
snrety. 

Appeal  from  eonit  of  oommtm  pleas,  Berks 

county. 

Action  by  William  Luidor  and  O.  Fred«id: 
Mertz,  for  the  use  of  O.  Frederlcik  Mertz. 
against  D.  C.  Sharp,  W.  A.  Sharp,  and  Slnton 
Kline,  on  a  contractor's  bond.  From  a  Judg- 
ment for  plalntlffli,  dafendant  Kline  appeala 
Affirmed. 

0.  H.  Scbaeffer,  fw  appelant.  Stevens  4c 
Stevens,  tm  appellees. 

PER  CURIAM.  Tbe  written  agwament 
signed  by  Kline  was  one  of  guatanty  for  the 
performance  by  Sharp  of  bis  contract  with 
the  plaintiff.  If  he  had  stood  upon  this  con- 
tract, his  present  contention  as  to  Us  Uabl^ 
Ity  would  have  been  correct  But  when  his 
principal  disappeared,  leaving  his  oontrsct 
nnpoformed  and  his  debts  unpaid,  KUne 
ban  to  elect  his  position.  He  elected  to  trest 
the  faann  and  flight  of  his  principal  as 
settled  facts,  and  to  co-operate  with  the 
plaintiff  In  the  cfHnpletlon  of  the  work  that 
Sharp  had  left  undone  upon  that  basis.  He 
examined  Sharp's  ontstandlng  bills,  and  him- 
self drew  orders  fbr,  or  authorized  tbe  pay- 
ment of,  the  amounts  as  adjusted  by  bim: 
and  tbe  plaintiffs  completed  the  woric  un- 
dor  an  understanding  with  blm.  In  the  most 
economical  manner  practicable.  He  thus 
voluntarily  assumed  tbe  position  of  surety. 
He  has  pointed  out  no  substantUiI  wror  by 
bis  asslgnmenta,  and  the  Judgment  la  af- 
firmed. 


In  i«  LIVINOOOD*8  BSTATB. 
(Sepreme  Court  of  Pennsylvaida.    A^ll  1, 
1886.) 

ArpEAi/o-JuoeiiKirT  or  ORraASs* 

DiSTCRBia 

A  decree  of  the  orpbana'  court  which  log^ 
ically  resnlte  from  tbe  findincs  of  fact  will  not 
be  dtftturbed,  n-here  the  tesnmony  fsirly  su«- 

tflins  the  finaiofrs. 

Appeal  from  orphans'  court  Berics  county. 

Settlement  of  tbe  accounts  of  William  H. 
Liviuf^Dod.  one  of  the  executors  of  tbe  es- 
tate of  James  A.  Llvlngood,  deceased.  From 
a  Judgment  dismissing  exceptions  to  and  con- 
Urmiuff  the  account,  Jacob  S.  Uvlngood  and 
Miciiael  T.  Uvingood,  legatees.  atveaL  Af- 
nriued. 

t'rank  S.  Ijivlngood  and  Isaac  HIeater,  fbr 
appdlanta.  RIchm<md  L.  Jones,  fbr  ^pellee. 

PER  CURIAM.  The  evMenoe  In  this  case 
is  sInguUtrly  free  from  conflict,  presenting  no 
questions  of  credibility.  The  learned  coonsel 
tor  the  appellants  has  presented  one  view  irf 
Its  ^ect  with  great  deamess  and  force. 
The  learned  orphans'  court  however,  Inidln- 
ed  to  the  opposite  view  of  It  We  bave  ex- 
amined tbe  testimony  carefully,  and  are  sat- 
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It  It  fairly  Bustalas  the  fludlnca  of 
mi  from  It  by  the  learned  Judge  of 
uis'  coort  From  these  flndlngs  the 
allowB  U^cally,  and  it  ia  now  af- 


NWEALTH  ex  rel.  SCHWETER  t. 
fCH  et  al..  County  CommlBaiooers. 
oe  Court  of  FenDSflTanla.    April  1, 
1895.) 

—  Repeal  or  Bpeoul  Act  bt  GB:fBRAL 
Act. 

!t  Jone  e,  1893  (P.  L.  333),  relating  to 
tax  colIectorB,  being  In  conflict  with 

;h  18.  1852  (P.  L.  IM),  a  local  law  re- 
the  same  iubject  ana  applicable  to  a 

r  townihip,  repeals  the  latter.  Com. 

rrou.  25  Atl.  556.  152  Pa.  St.  244; 
Cumberland  Co..  29  AU.  289,  1412  Pa. 

ollowed. 

from  court  of  common  pleaa,  Berka 
a.  A.  ICiiillicli,  Judga 
I  by  the  commonwealth  of  Penn- 
on tbe  relatiw  of  Allen  Schwey^, 
rlt  of  mandamuB  to  compel  John 
lenry  Stoyer,  and  Jeremiah  R.  Hart- 
jmlaslooers  of  the  county  of  Berks, 
ertify  and  dellrer  to  relator,  aa  tax 
of  Longawamp  township,  of  such 
he  tax  duplicate  of  such  township, 
indgment  granting  tbe  writ  the  com- 
■s  appral.  Affirmed, 
lator  was,  at  the  election  of  20th 
,  1894,  elected  tax  collector  of  tbe 
of  Longawamp,  under  the  act  of 
,  1893  (P.  L.  333).    On  March  12, 
gave  bond,  with  surety,  duly  ap- 
ly  the  court  and  Hied.  Thereupon, 
id  to  the  respondents,  the  commls- 
f  the  county  of  Berks,  for  the  tax 
for  tbe  state  and  county  taxes  col- 
n  said  township,  but  was  refused, 
ground  that  under  the  act  of  18th 
18C2  (P.  L.  153).  a  local  law  ap- 
to  said  township,  tbe  collection  of 
s  Is  to  be  Intrusted  to  the  lowest 
Thereupon,  the  petition  was  filed, 
ich  this  rule  was  granted.    The  re- 
1,  In  their  answer,  aver  that  the  re- 
ectloa  was  invalid,  the  act  of  1852 
i  repealed  Jby  the  act  of  1893,  and 
relator  himself  was  a  biddci'  to  col- 
taxes  In  conformity  with  the  pro- 
t  tbe  former.    This  latter  ground  of 
was  withdrawn  by  the  county  so- 
ttae  flrgumeot.  the  defendants  de- 
dedslQD  of  the  principal  question 
d       the  matter  alleged. 

•ST  MlUer.  Co.  Sol.,  and  WilHam  J. 
'or  appellnnta.  Ermentrout  &  Ruhl, 
lee. 

URIAM.  Since  the  adoption  of  the 
onstttutlon  tbe  letrit^latnre  has  sought 
about  uniformity  In  the  ndmtnistra- 


tlon  of  the  aAUra  of  counties  and  towo- 
ahlpa,  aa  well  as  those  of  cities  and  bor- 
oughs. The  constitution  requires  this,  and 
we  have  felt  constrained  to  Interpret  stat- 
utes relating  to  these  subjects  In  the  U^Iit 
of  the  constitutional  requirements.  This  case 
ia  fairly  ruled  by  Com.  t,  Macferron,  132 
Pa.  St  244.  25  Atl.  556,  and  by  Qulnn  v. 
Cumberland  Co..  162  Pa.  St  55,  29  Atl.  289. 
We  have  no  Intention  to  depart  from  the  rule 
laid  down  in  these  cases.  The  judgment  ia 
affirmed. 


GROUSE  T.  BINKLBY. 

(Supreme  Court  of  PenusTlAnia.    April  1, 
1895.) 

UORTOAOBB  IS  POSBESSIOH— EJBCTMKXT— PaT- 
MK»T  or  MOKTOIOB  DEBT. 

1.  Where,  In  equitable  ejectinent  by  t 
mortgagor  against  a  mortgagee  in  pt^ssessioa 
the  complaint  alleges  that  the  mortt^iige  debt 
hod  been  paid,  the  court  will  take  au  account  to 
determine  the  truth  of  the  allegation. 

2.  Where,  In  an  equitable  ejectment  by  a 
mortgagor  against  a  mortgagee  In  posBessiou.  it 
appears  that  the  amount  of  the  mortgage  debt 
has  been  paid,  plaintiff  Is  entitled  to  au  uucou- 
ditionai  verdict. 

Appeal  from  court  of  common  pleas,  Berks 
county;  G.  A.  Endlit-h,  Judjie. 

Action  of  ejectment  by  George  W.  Grouse 
against  Levi  BInkley.  Judgment  was 
rendered  for  plalntlflT.  and  defen<lant  ap- 
peals. Affirmed. 

Herbert  R.  Green  and  A.  G.  Green,  fur  ap- 
pellant A.  K.  Staufter  and  S.  M.  .Met-editli. 
for  appellee. 

WILLIAMS,  J.  This  la  on  equitable  eject- 
ment brought  by  a  mortgagor  out  of  pusses- 
bIoq  against  a  mortgagee  who  is  in  under  his 
mortgage.  Ordinarily,  In  such  cases,  a  ten- 
der of  the  amotmt  due  on  the  mortgage, 
made  before  suit  brought,  la  a  condition  pre- 
cedent to  a  recovery.  But  when  it  is  alleged 
that  the  mortgagee  has  been  paid  out  of  the 
i  rents  and  profits  received  by  htm,  or  In  auy 
I  other  manner,  so  that  the  land  is  no  longer 
I  in  pledge,  au  account  may  be  taken  at  the 
trial  to  determine  the  truth  of  the  plaintiff's 
claim.  If  the  account  so  taken  shows  the 
payment  of  the  debt  Id  full,  the  plaintiff 
may  recover  an  unconditional  verdict.  If 
tbe  account  results  In  showing  a  balance 
still  unpaid,  this  may  be  secured  by  a  comll- 
tional  verdict  which  ascertains  the  amount 
due,  and  enables  the  plaintiff  to  recover  sut>- 
Ject  to  its  payment  In  this  ca»e  the  de- 
fendant was  found  to  be  a  mortfriiffee  in  pos- 
session. It  was  made  to  appear,  beyond  all 
doubt  that  his  debt  was  fully  paid,  bn  such 
a  state  of  facts  the  plaintiff  was  entitled  to 
an  unconditional  verdict  In  bis  favor.  The 
Judgment  la  affirmed. 
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CO>rMONWEAT>TH  ei  rel.  POTTER  t. 
MEANOR. 

(Supreme  Court  of  Penns;lraaia.    April  8, 
1895.) 

Elbctiotj  o»  School  Dikector— Tie  Votb  —  Va- 

Act  1802,  p.  471,  S  2,  proridca  tiiftt  when 
candidates  for  school  director  shall  have  the 
same  number  of  votes,  the  candidatea  shall  ap< 
penr  at  the  next  regular  meeting  of  the  board 
of  directors,  which  board  shall,  in  a  certain 
manner,  determine  their  rights  to  seats  there- 
in. Held,  that  where  Uiere  was  a  tie  rote  as  to 
two  candidates  for  school  director,  and  one 
of  them  appeared  before  the  next  meeting  of 
the  board  of  school  directors,  and  offered  to 
bare  his  right  determined  as  prescribed  hy  the 
net,  hut  the  othv  refused  to  oaTe  his  so  deter- 
mined, and  the  board  adjourned  without  tak- 
ing action,  no  vac&acj  was  created  in  the  office, 
as  it  was  the  duty  of  tbe  reorganised  board,  at 
its  first  meeting,  on  application  of  one  of  the 
candidates,  to  determine  his  rights  in  the  man- 
ner prescribed  by  the  act. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county. 

Application  by  Frederick  Potter  for  a  writ 
of  quo  warranto  to  determine  the  rigbt  of 
A.  M.  Meanor  to  the  office  of  school  director. 
Judgment  was  rendered  for  relator,  and  de- 
fendant appeals.  Affirmed. 

H.  L.  Castle,  for  appellant.  Seward  W. 
Haymaktf,  tar  appellee. 

McCOLLUM,  3.  At  the  spring  election  In 
Turtle  Creek  borough,  in  1804,  the  relator 
and  John  T.  C.  Bowman  were  opposing  can- 
didates for  the  office  of  school  director,  aud 
each  recelTed  TO  votes.  As  they  had  an 
equal  number  of  votes,  for  the  same  term 
of  office.  It  became  their  duty,  In  compliance 
with  section  2  of  the  act  of  April  11,  1862 
(P.  L.  471),i  to  appear  at  the  next  regular 
meeting  of  the  board  of  school  directors  to 
tiave  their  rights  to  seats  therein  determin- 
ed, and  the  duty  of  the  board  to  proceed, 
in  conformity  with  the  act,  .to  decide  which 
of  them  should  hold  the  office.  The  parties 
appeared  as  by  the  statute  they  were  requir- 
ed to  do,  but  Bowman  refused  to  participate 
In  the  drawing  prescribed  by  it,  and  the 
board  adjourned  without  taking  any  action 
in  the  premises.  The  relator  again  appear- 
ed before  the  board,  at  its  reorganisation  In 
June,  for  the  purpose  of  having  hla  right  to 
a  seat  in  it  determined;  but  the  board  de- 
clined to  act,  on  the  ground  that  tbe  duty 
of  deciding  the  issue  raised  by  the  tie  vote 
rested  exclusivdy  upon  the  board  as  con- 
stituted at  the  next  regular  meeting  of  it 
after  tbe  election.  The  failure  of  the  board, 
as  constituted  at  that  .time,  to  determine 
the  rlghta  of  the  parties  before  the  reorgan- 


1  Act  1862,  p.  471,  I  2,  lunvides  that,  when 
two  or  more  -candidates  for  school  director  shall 
have  the  same  number  of  votes,  the  candidates 
shall  appear  at  the  next  regular  meeting  of  the 
board  of  directors,  which  board  aball.  in  a  cer- 
tain manner,  determine  their  rights  to  seats 
therein. 


taatbu  of  It,  was  regarded  by  tbe  reorgai! 
iMd  board  aa  destraetive  itf  tlw  rdator's 
right,  under  the  statute,  and  as  haTtng  ere- 
ated  a  ncaBcjr  in  tbe  offlce.  It  tiierefore 
declared  that  a  vacancy  existed,  And  ap^ 
pointed  the  respondent  to  fill  It  His  title  f<> 
tbe  offlce  thtis  actinired  Is  attacked  in  this 
proceeding  oa  tbe  ground  that  the  board  had 
no  legal  i^rrant  tor  appointing  bim  to  it 
The  learned  court  below  sustained  the  re- 
lator's contention,  and  entered  a  jadgmrat  o! 
ouster  against  the  respondent;  fnxn  which 
he  appealed. 

It  Is  conceded  by  tbe  leanied  connsel  for 
the  appellant  that  the  relator's  right  to  hare 
tbe  case  decided  under  tbe  act  of  1803  was 
absolute,  and  conld  not  be  taken  from  him. 
or  in  any  wise  Impaired,  by  any  act  of  tbe 
opposing  candidate,  but  be  Insists  tbat  this 
right  was  lost  by  the  inaction  of  the  board 
prior  to  Its  re<«sanlsBtton  In  June.  In  other 
words,  it  la  claimed  In  support  of  the  appeal 
that  the  postponeukent  by  tbe  board  of  ibv 
performance  of  Ita  duty  under  tbe  sict  de- 
prived It  ot  Juilsdlcthni,  ezttnguiiriwd  tbe  re- 
lator's. ststutozT  light,  and  creatad  a  ra- 
dancy  In  the  office,  to  be  ilUed  It  under 
■ectloa  7  of  tbe  act  of  May  8,  ISM.  Tbe  con- 
sequences of  an  allowance  of  this  datm  ore 
well  calculated  to  raise  a  doubt  respecting 
the  soundness  of  It  In  the  flrst  idace,  tbe 
proposition  that  tbe  aflbct  of  tbe  neglect  or 
refusal  of  tbe  board  to  discharge  Its  plaui 
duty  when  tbe  parties  aiKKared  before  It 
was  to  deprive  them  of  their  sCatat«7- 
rlghts,  and  It  of  the  power  to  perfcNnn  that 
duty  at  a  subsequent  meeting,  is  uot  toa- 
ble.  There  Is  nothing  In  tbe  statute  wblrh. 
in  tenns  or  by  necessary  impUcfUlon.  at- 
taches such  conseonences  to  the  noi^^fenn- 
ance  ot  the  duty  U  imposes.  The  provision 
in  relation  to  tbe  ttane  of  apfimnaee  br  tbe 
parties  was  comiriied  with  by  tbem;  and. 
while  It  may  be  Inferred  bam  this  prorlsion 
that  it  was  tbe  du^  of  tbe  board  to  deter- 
mine thfdr  rights  at  that  time,  tbora  is  n» 
legislative  mandate  to  this  effect  Mr  gmalty 
prescribed  for  a  ftUlure  to  do  so.  Having 
r^»rd  to  the  subjeet-mattw.  object  and 
language  of  the  act  of  1862,  we  are  of  tbe 
opinion  that  the  provision  in  r^ard  to  time 
is  directory  only,  and  that  the  board  could 
have  lawfully  determined  the  rights  of  tbe 
parties  thereunder  at  any  lawful  meeting 
held  at  03t  before  the  beginning  of  the  school 
year,  when  the  term  of  offlce  for  which  tbey 
were  candidates  commenced.  Tbe  law  imts 
the  duty  of  determining  their  rlghta  under 
it  upon  the  board  of  school  directors  of  thp 
proper  district  The  board  Is  composed  of 
six  pei'sons,  two  of  whom  retire  from  it  at 
the  end  of  each  school  year,  and  theUr  places 
are  taken  by  persons  chosen  for  tbem  at  tbe 
preceding  election.  The  change  thus  effect- 
ed in  the  membership  of  the  board  has  no 
effect  upon  its  powers  and  duties  under  tbe 
act  x)f  1862.  It  follows  from  these  views 
that  it  was  the  duty  of  the  reorganised 
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board  to  comity  wltb  the  r^tw'B  noaest. 
and  detennlne  bis  rlsbts  to  a  seat  tlunin. 
and  tbat  nettber  Its  refim],  the  nai^ect  of 
tbe  board  before  the  cbange  of  membership 
In  ft,  Mw  the  act  of  May  8,  1851.  antbortaed 
the  appointment  to  which  this  litigation  ro* 
latee.  We  condnde,  therefore,  that  the  learn- 
ed conit  b^w  did  not  err  In  entoing  the 
Jndsmwt  ocmsdained  of.  Judcment  affirm- 
ed. 


In  re  HUBTON'S  ESTATB. 
(SnpreMe  Court  of  PcnnsrWanla*   April  1, 
1886.) 

LXDBKTBDICBM— BTroBXCE — BOOE  ACCOOKT— 8l- 
LEKCC  AS  ADHlsaiON— BZCBFTION«  TO  ADMIK1»- 

TRATOHS'  Account— Sbttiko  Orr  Claiu  aoainst 
Hbir. 

1.  An  account  in  the  ledfwr,  trbich  does  not 
nuiport  to  be  a  book  of  oriKinai  entries^  is  not, 
hj  Itself  competent  to  proTe  an  indebtedoesB. 

2.  The  fact  that  on  exceptions  to  the  ac- 
count of  administrators,  filed  to  Bureharge  them 
with  tbe  amonnt  of  an  alleged  indebtedness  oC 
H.  to  tbe  estate,  H.  was  present  at  tbe  bearing 
when  tbe  question  of  indebtedness  was  dis- 
cussed, and  made  no  objections  when  be  beard 
that  tbe  books  of  intestate  showed  an  indebted- 
ness from  him,  does  not  justify  tbe  setting  oS 
of  the  same  against  bis  snare  of  the  estate,  tbe 
discussion  baring  been  soleir  in  relation  to  the 
attempted  snreluirge. 

Appeal  from  orphans*  court,  Monroe  county. 

Accouatlng  by  Horace  G.  Huston  and  Mil- 
ton Huston,  as  administrators  of  Robert  Hus- 
ton, deceased.  On  exceptions  to  surcharge 
their  account  with  tbe  amount  of  an  alleged 
Indebtedness  of  Oscar  Huston  to  tbe  estate, 
tbe  amount  thereof  was  set  off  against  bis 
share  of  tbe  estate,  and  he  appeals.  Re- 
versed. 

W.  A.  Erdnian.  for  appellant  Charles  B. 
Staples  and  Storm  &  Falmw,  for  appellees. 

STEBBETT»  a  J.  If  tbe  qneetlon  ot  Os- 
car Huston's  alleeed  Indebtedneae  to  bis  fa- 
ther's estate  had  been  pn^erly  raised  before 
tbe  learned  auditor,  and  the  fftct  of  Ita  ex- 
istence and  the  amonnt  thereof  had  been  es- 
tablished competent  evldeiuw,  there  would 
hare  be«i  no  error  In  setting  oft  tbe  same, 
or  part  tbweof.  against  Oscar's  distributive 
share  in  his  father's  estate;  but  no  offer 
\ras  made  to  prove  such  indebtedness  for 
that  purpose,  nor  was  there  any  evidence 
l>efore  the  auditor  sufficient  to  Justify  him  In 
Hading  such  indebtedness  for  any  purpose. 
Standing  alone,  and  unsupported  bj  any  oth- 
er testimony,  tbe  so-called  "book  account 
*  *  *  against  Oscar  Huston  as  contained 
111  tbe  ledger  of  Robert  Huston"  was  incom- 
p«-tent  for  either  purpose.  It  does  not  pur- 
liott  to  be  a  hotHi  of  original  entries.  On 
the  contiary,  many  of  the  entries  therein 
are  not  In  chronological  order,  and  some  of 
them  evidently  refer  to  other  books,  not  pro- 
duced, and  In  regard  to  which  no  explana- 
tion aivears  to  have  been  given.  Tbe  ques- 
tion of  appellant's  alleged  indebtedness  arose 


OB  exceptions  to  tlie  account  of  the  adminis- 
trators, filed  for  the  purpose  of  snrcln^ng 
said  accountants  with  the  amount  thereof. 
This  course  was  resisted  by  thorn,  and  one 
of  them  testified.  In  snbstance,  that  Oscar 
denied  owing  the  estate  anything;  and  fur- 
ther, that,  on  account  of  the  condition  of 
deeedoit's  books,  they  were  advised  by  their 
attorney  not  to  bring  suit  on  the  account,  "as 
they  wonld  be  beaten."  In  this  he  was  cor- 
roborated by  the  attwney  referred  to,  who 
testifledfln  substance, tbathe  advised  against 
the  appraisement  of  tbe  acoonnt,  because  on 
its  face  It  was  such  as  could  not  be  col- 
lected, and,  learning  also  that  Oscar  disput- 
ed the  account,  be  advised  against  bringing: 
suit.  In  view  of  this  and  other  testlmonyr 
the  auditor  ref  uaed  to  surcharge  the  account- 
ante  with  the  alleged  balance  claimed  to  be 
due  by  Oscar  Huston  to  the  estete;  but  he 
proceeded  to  eay  that  Oscar  "was  present  at 
the  hearing  of  the  audit  when  this  quesUon 
of  bis  indebtedness  to  the  estate  was  dis- 
cussed, heard  that  the  books  showed  a  large 
balance  due  from  him  to  bis  father,  *  •  * 
and  made  no  objections.  Tbe  auditor  there- 
fore decides  to  set  off  this  balance,  $2,070.26^ 
shown  by  said  books  to  be  due  the  decedent 
from  the  said  son  Oscar,  against  his  share 
as  an  heir;  and,  as  this  balaiKe  is  consid- 
erably greater  than  his  share  In  tbe  present 
distribution,  the  wb(rie  fund  for  distribution 
Is  distributed  to  the  remaining  heirs."  This 
conclusion,  as  we  hare  sew.  Is  unwarranted 
by  any  evidence  In  the  case,  unless  the  fact 
of  appellant's  presence  at  the  audit,  and  his- 
silence  while  tbe  quesUon  of  his  Indebted- 
ness to  the  estate  was  discussed,  can  be  con- 
strued as  an  admission  of  said  indebtedness 
by  him.  In  view  of  tbe  fact  that  the  discus- 
sion referred  to  mta  solely  In  relation  to  the 
attempted  surcharge  of  the  administrators.  It 
cannot  be  possible  that  appellant's  presence 
and  silence  will  justify  any  such  conclusion 
as  that  drawn  by  the  auditor.  It  was  whol- 
ly un wan-anted,  and  the  exception  redted  In 
the  first  specification  should  have  been  sus- 
tained. In  so  far  as  the  remaining  asslgn- 
uiente  of  error  Involve  the  same  erroneous 
conclusion,  th^  are  also  sustained.  Decree 
reversed,  with  coste  to  be  paid  by  tbe  appel- 
lees; and  It  is  ordered  that  the  record  be  re- 
mitted to  tbe  couit  below,  with  InstmctionB 
to  distribute  the  fund  In  accordance  with 
this  opinion. 


Id  re  HARKBR'S  ESTATE. 

Appeal  of  TITLOW  «t  oL 

(Snivane  Court  of  Pennsylvania.    April  1, 
1S9S.) 

TsuBTSB— Aococ:mNO — Iktbubbt. 
Where  a  daughter,  incapacitated  for 
management  of  her  own  affairs,  and  needing  the 
same  maternal  care  as  in  her  childhood,  aosign- 
ed  to  her  mother  a  $5,000  insurance  policy  to 
collect,  and  manege  the  money  as  she  should 
deem  be^  fw  the  care  of  the  daughter,  and  foe 
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more  tiian  27  years  no  account  of  receipt*  and 
expenditnres  wbb  asked  or  rendered,  but  dur- 
ing most  of  that  time  the  daughter's  clothing, 
board,  and  pocket  money  were  supijlied  by  the 
mother  without  questloQ,  it  will,  after  the  moth* 
er's  death,  be  auumed  that  no  account  of  the 
expenditure  of  the  income  was  intended,  and 
the  mother  wilt  be  charged  only  with  the  prin- 
cipal, and  not.  aa  a  trostee.  with  legal  Interest 
for  the  whole  time,  when  It  is  not  known  what 
she  actually  received  or  expended. 

Appeal  from  orphana'  court,  Berks  coun^; 
H.  WJIUb  Bland,  Judge. 

Accounting  by  J.  SI.  Titlow  and  another, 
racecutors  of  Ellen  J.  Harker,  deceased. 
From  a  decree  allowing  the  claim  of  BUena 
B.  WUte  against  the  estate  for  $5,000,  the 
amount  of  an  insurance  policy,  together  with 
Interest  thereon  from  the  time  said  claimant 
assigned  the  policy  to  deceased,  tlie  execu- 
tors appeal.  Modified. 

Carrie  B.  KUgore  and  David  O.  Harring- 
ton, for  appellants.  Philip  S.  Zleber  and 
Baer  St  Snyder,  for  appellees. 

WILLIAMS,  3.  There  are  two  principal 
questions  In  this  case.  Hie  first  Is  over  the 
effect  of  the  assignment  made  by  Mrs.  Her- 
man, non-  Mrs.  White,  to  her  mother,  Mrs. 
Harker,  of  the  policy  of  Insurance  on  the  life 
of  her  husband,  made  In  1866.  The  assign- 
ment was  prima  facie  a  transfer  of  the  ti- 
tle to  the  proceeds  of  the  policy  to  the  as- 
signee, and  It  cast  upon  the  asslgiunr  the 
burden  of  showing  that  this  was  not  Its 
object  as  it  was  understood  at  the  time 
by  the  parties.  ConsideraMe  testimony  was 
glren  for  this  purpose,  and  we  concur  with 
the  learned  Judge  In  thinking  that  this  testi- 
mony Justifies  the  conclusion  that  the  as- 
signment was  intended  to  put  l^e  mother  la 
a  petition  to  collect  and  ihanage  the  insur- 
ance nwney  In  such  way  as  should  seem 
best  to  her.  for  the  comfort  and  care  of  her 
daughter.  The  next  question  relates  to  the 
proper  manner  of  stating  an  account  be- 
tween the  mothw,  now  deceased,  and  hee 
daughter.  For  more  than  a  quarter  of  a  cen< 
tnry  the  parties  have  shown  their  own  un- 
derstanding of  their  relation  to  each  other 
and  to  this  fund.  No  account  of  Its  Invest- 
ment, or  of  the  Items  of  receipts  and  ex- 
penditures from  the  Income,  seems  ever  to 
hare  been  asked  or  rendered.  It  to  conced- 
ed on  all  bands  that  the  daughter  needed, 
and  It  la  clear  that  the  mother  has  given 
to  her,  the  same  aitectiomite  supervision  and 
maternal  care  as  In  the  days  of  her  child- 
hood. Her  clothing,  her  board,  her  pocket 
money  have  all  been  supplied  during  most 
of  these  27  or  28  years  hy  the  mother,  and 
the  question  has  never  been  considered 
whether  the  Income  from  the  insurance  mon- 
ey was  sufficient  for  this  puntose  or  not. 
This  voluntary  and  unrewarded  stewardship 
lias  now  been  closed  by  the  death  of  the 
mother;  and  the  daughter,  not  content  to 
receive  the  principal,  for  the  very  existence 
of  which  she  is  indebted  to  her  mother's 


thrift  and  eaaaomy,  seeks  to  cha^  interest 
npon  It  during  the  whole  period,  and  to  allow 
a  idttance  only  tor  her  own  siqiport,  and 
nothing  for  her  mothtt's  labor  and  care. 
The  orphans*  court  is  clothed  vrlth  full  equi- 
ty powers,  'niese  parties  nerw  Interpreted 
their  relations  to  esxib  other  In  this  way 
while  the  mother  lived  and  the  daughter 
enjoyed  her  care,  and  we  win  not  m  intnv 
pret  them  now.  When  the  Incapadty  of  the 
daughter  for  the  management  of  h«-  own 
aflCalrs  Is  considered,  when  th«  smaUneas  of 
the  income  that  could  have  been  earned  by 
this  fund  Is  also  taken  into  acconn^  and  the 
absolute  dep«kdence  of  the  daughter  diizfng 
most  of  this  time  on  her  mother  for  all  the 
necessaries  of  life,  we  have  no  dUBcolty  In 
concluding  that  the  income  was  oonoumed 
year  after  year  in  a  manner  veil  nndrastood 
and  intelllffBntly  acquiesced  In  by  the  daugh- 
ter. After  a  course  of  deatlng  extending 
over  27  years,  we  ace  fully  Justiaed  tn  as- 
suming that  no  account  of  receipts  and  ex- 
penditures was  kept,  because  none  was  con- 
templated or  desired  by  the  parties;  and 
that,  under  all  the  circumstances  of  this  case, 
the  mother's  Judgment  was  delibemtely  and 
wisely  trusted  for  the  management  of  the 
fund  and  the  expenditure  of  the  Income 
therefrom,  with  no  thought  of  an  account  In 
the  mind  of  either.  Undw  audi  drcnmstan- 
ces  to  charge  this  mother,  as  a  tmstea^  with 
the  interest  for  the  whole  time  at  the  l^al 
rate,  without  knowing  what  she  actmUly  re- 
ceived, and  to  credit  her  with  what  we  may 
guess  she  expended,  with  no  knowledge  ut 
her  actual  expenditures,  is  to  Inflict  upon  her 
estate  and  her  memory  an  Injustice.  The 
decree  is  affirmed  so  far  as  It  charges  the 
appellants  with  the  principal  of  the  insure 
ance  money  and  interest  from  the  death  of 
the  decedent  It  la  set  aside  so  fiir  as  It 
states  an  account  of  Income  during  the  de- 
cedent's lifetime.  The  costs  <it  Uiia  appeal 
to  be  paid  out  ot  the  fund. 


In  re  HARKER  S  ESTATE. 
Appeal  of  WHITE  et  aL 

(Supreme  Court  of  Pennsylvania.    April  1, 

1895.) 

Appeal  from  orphans'  court,  Berks  county. 

Aocountinr  by  J.  M.  Titlow  and  another,  ex- 
ecutors of  Ellen  J.  Harker,  deceased.  From  a 
decree  allowing  certain  credits  againat  the 
claim  of  Bllena  B.  White  against  the  estate, 
said  White,  and  the  Guarantee  Trust  A  Safe- 
Detiosit  Company,  trustee  for  White,  appeal. 
Modified. 

Philip  S.  Zieber  and  Baer  &  Snyder,  for  ap- 
p>ellnntH.  Cnrrie  B,  Kllgore  and  David  G.  EUr- 
riogtoQ,  for  appellees. 

PER  CURIAM.  This  appeal  is  disposed  of. 
so  far  M  It  relates  to  Ellraa  B.  White,  by  an 
opinion  lilpd  in  the  appeal  of  J.  M.  Titlow  et 
al.  from  the  same  decree.  31  AtJ.  553.  The 
decree  as  mollified  by  the  final  order  of  this 
court  made  In  that  case  ia  affirmed,  with  a  dl- 
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ruction  to  the  orphans'  court  to  inqoire  Into  the  ' 
claims  of  the  Guarantee  Trust  &  Safe-Deposit 
Company  before  requiring  the  money  to  be 
paid  oTer  by  the  executors,  and  to  award  the 
fnnd  to  said  company  as  the  trustee  of  the  said 
Bllena  B.  White,  if  it  shall  be  found  entitled 
under  the  alleged  trust  deed  to  the  custody  of 
the  same.  The  costs  of  this  appeal  to  be  paid 
by  tlie  appellants. 


«    BBCE  et  al.  v.  SNYDBR  et  aL 
(SniweiiM  Court  of  PennsylTsnls.    April  %, 

189?>.) 

PHOmBSORT  Note— SSTTLBMBRT  BT  TeIRD  FARTf 
—  ACOOKD  AHO  SaTIBTACTIOS. 

An  agreement  by  the  payee  of  a  note, 
with  the  maEer's  widow,  that  certain  sums  pnid 
by  the  maker,  and  by  her  after  his  death,  for 
the  payee's  benefit,  together  with  a  sum  paid 
by  lier  to  the  payee,  should  be  accepted  in  full 
•ctflenient  of  the  note,  constitutes  a  valid  satis- 
faction diereof. 

Appeal  from  court  of  common  pleaa,  North- 
ampton county. 

Action  John  H.  Beck  and  another,  ad- 
ministrators of  Thomas  Beck,  against  Frank 
O.  Snyder  and  another,  administrators  of  Ben- 
jamin Shoemaker,  on  a  promissory  note.  Judg- 
ment was  rendered  for  defendants,  and  plalu- 
titTs  appeal.  Affirmed. 

O.  J.  Mutcbler  and  H.  J.  Steele,  for  appel- 
lants. B.  F.  HcAtee  and  W.  &  &  M.  Klrkpat- 
lick,  for  appellees. 

PER  GDRIAU.  rme  testtanony  retferred  to 
by  Oie  learned  Judge  tn  that  part  of  his  cbai^ 
recited  in  the  first  spedflcatlon  was  to  the  ef- 
fect that  In  an  interview  with  Mrs.  Sboemak- 
er,  after  bnr  baal»iid*a  death,  and  beCne  let- 
ters of  adndnistratton  were  granted  to  defttndp 
ants,  the  plalntifle'  inteetate,  Thomas  Beck, 
admitted  tluit  payments  oo  acconnt  of  the  note 
in  qoestlon  had  lieen  made  by  Mr.  Slioemaker 
in  bia  lifetime;  that  lie  (Mr.  Beck)  agreed  to 
apply,  as  credits  on  the  notes,  certain  soms  for 
which  be  was  liable  on  acootmt  of  bills  rdat* 
mg  to  the  farm  owned  tor  hhn  and  Mr.  Shoe- 
makOT  aa  traiants  In  omnmui,  sane  of  which 
una  had  been  paid  by  Mr.  Shoemaker,  and 
others  Mis.  Shoemaker  after  his  decease; 
that,  after  allowing  these  credits  for  his  con- 
trlbnttTO  share  of  the  farm  bills  tbns  paid  by 
Mr.  and  Mrs.  Shoemaker,  plaintiffs'  intestate 
claimed  there  was  stIU  dne  on  the  note  a  small 
balance  of  67  c^its,  which  was  then  and  there 
paid  by  Mrs.  Shoemaker,  and  acc^ed  by  him, 
In  full  settlement  and  discharge  of  the  note. 
The  defendants'  sole  contention  was  that  by 
allowance  of  said  credits,  some  of  which  were 
for  payments  made  by  Mrs.  Shoemaker  after 
her  husband's  deatb,  and  by  pnyment  of  the 
itmall  balance  claimed,  the  note  was  fully  set- 
tled and  paid,  and  In  support  of  that  position 
they  relied  on  the  testimony  referred  to.  It 
presentefl  a  question  of  fact,  which  was  for 
tlie  exclusive  consideration  of  the  Jury,  and 
they  doutbless  understood  It  correctly.  There 
was  no  allegation  of,  nor  was  there  any  at- 
tempt to  pim'e,  payment  and  aceetitonce  from 
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the  maker  of  the  note  or  his  administrator  of 
any  smaller  sum  than  the  amount  actually 
due,  in  satisfaction  of  the  note.  Beferrlng  to 
the  testimony  as  to  what  took  place  at  the  In- 
terrlew  between  Mrs.  Shoemaker  and  defend- 
ants' intestate,  the  learned  Judge  rightly  said 
to  the  Jury:  "If  this  testimony  Is  true,  then 
this  note  was  then  and  there  settled,  and  plain* 
tiffs  would  not  be  entitled  to  lecovw  In  tbla 
action.  If  you  do  not  beliere  this  to  be  tme, 
and  you  beliere  there  was  no  such  conversa- 
tion,—no  such  settlement,— or  ttiat  the  note 
tlien  and  there  referred  to  was  not  ttiis  note, 
but  some  other  note,  and  that  the  settlement 
then  and  there  made  was  not  the  settlement 
of  this  Indebtedness,  but  a  settlement  of  some 
other  matter,  then  your  verdict  will  be  for  the 
plaintiffs,  for  whatever  you  find  due  on  the 
note."  Hits  was  substantially  the  only  ques- 
tion submitted  to  the  Jury.  There  was  no 
other  question  In  the  case.  In  view,  therefore, 
of  the  testimony  on  which  defendants  relied, 
the  charge  cannot  be  regarded  as  misleading. 
In  saying,  by  way  of  Illustration,  what  is  com- 
plained  of  hi  the  second  specification,  the 
learned  Judge  doubtless  tiad  In  mind  the  fiicts 
of  the  case,  as  indicated  by  the  defendants' 
testimony,  and  meant  a  settlemoit,  not  with 
the  maker  of  a  note,  but  with  a  third  party,— 
such  a  settlement  as  that  shown  to  have  taken 
place  between  plaintiffs'  Intestate  and  Mra. 
Shoemaker  after  her  husband's  death.  There 
Is  nothing  else  In  the  case  to  which  the  lan- 
guage complained  of  oould  possibly  apply. 
Considered  as  a  whole,  there  is  no  substantial 
wror  In  the  charge.   Jndgmoit  affirmed. 


STOOKBB  T.  DBOH. 
(Supreme  Court  of  Pefinsylvanla.    April  1, 
188S.) 

EZBCUTIOIf— FOHTHOOHIXO  BOHB  TO  EtHBRIFF- 
XlCTKBPRSTATlOIT. 

1.  I>efendaot  and  F.  executed  to  S.,  shortff, 
a  bond  which  recited  that  whereas  S.,  "sheriff 
as  aforesaid,  by  virtue  of  the  above-stnted  ex* 
poutlon,"  had  levied  on  certain  barrels  of  naiots; 
that  such  defendant  was  "dedrous  of  snipping 
and  forwarding  said  paints,  in  said  cars,  to  meir 
place  of  destination  ;  that  If  P.  "shall  deliver 
to  the  said  S..  sheriff  as  aforesaid,  similnr 
paints,  so  as  aforesaid  levied  on,  when  legally 
required"  by  him  under  said  execution,  or  other 
execution  issued  on  said  judjpnent,  the  obliga- 
tion should  be  void,  etc.  Baa,  that  F.  was  not 
only  required  to  deliver  the  goods  to  S.  when 
demanded,  but  whenever  the  demand  should  be 
legally  made  for  such  goods,  either  by  S.  or  any- 
body  else,  acting  under  the  law,  on  an  execution 
upon  said  judgment. 

2.  Tbe  words  "legally  required"  mean  when 
a  legal  demand  was  made  on  the  principal  and 
surety  for  the  return  of  the  goods  any  regu- 
lar, li'gal  process. 

ApiKuil  from  court  of  common  pleas.  North* 
atnptoD  county. 

Action  by  J.  Mackey  Stocker,  to  the  nse  of 
Henry  Erwln,  against  Joseph  Dech,  on  a 
hood  executed  by  Ulcbard  Foster,  as  prlncl- 
lial.  and  defendant,  as  surety,  to  J.  Mack^ 
Stocker,  sheriff  of  Northampton  county. 

Digitized  by  google 


556 


ATUC^TIC  RBPORXER,  V©1.  31. 


From  a  jadgmmt  tor  plaiutlff,  defendant  »p- 
peela.  Affirmed. 

Setay  Erwln  recorered  a  Jndgment  by  d»- 
fanlt  agaiDst  Richard  Foster,  on  which  a  fl. 
Al  was  Inned,  and  placed  In  the  banda  of  J. 
Maekey  Stocker,  staarfff  of  Nwthamptoa 
county,  who  lerled  on  certttn  barrdls  of 
paint  In  box  cars  on  the  track  of  the  Lehigh 
&  Lackawanna  Railroad  Company.  After- 
wards, on  petition  of  iSK  Judgment  defend- 
ant, the  court  granted  a  rule  <m  the  judg- 
ment plalntlfl  to  show  cause  why  the  Judg- 
ment, should  not  be  opened,  and  defendant 
let  into  his  defense,  and  execution  set  aside. 
Thereupon,  such  Judgment  defendant,  Rich- 
ard Foster,  and  Joseph  Decb  executed  and 
dellTcred  to  J.  MAekey  Stocker  the  following 
bond:  "Know  all  men  by  these  presents  that 
we,  Richard  Foster  and  Joseph  Decb,  all  of 
the  county  of  Noitbampton,  are  held  and 
flroUy  botind  tnto  J.  Mackey  Stocker,  Esq., 
sheriff  (tf  Northampton  county,  In  the  sum 
of  efgbt  hundred  dollars,  lawful  money  of 
tha  United  States,  to  be  paid  to  the  said  J. 
Mack^  atocker,  Esq.,  sheriff  as  aforesaid, 
his  certain  attorn^,  execotOTS,  administra- 
tors, or  assigns,  to  which  payment,  well  and  | 
truly  to  be  made  and  done,  we  do  bind  our- 
selTes  and  each  of  us,  oar  and  each  of  our  1 
heln,  executors,  admlntetrators,  and  erery  I 
of  them.  Jointly  and  serovUy,  by  these  pree-  I 
ents.  Sealed  with  our  seata.  Dated  the  6tii 
d^  of  June.  A.  D.  1886.  Whereas,  the  said 
J.  Mack^  StodE«,  Bsq..  Bb«1ff  as  aforesaid, 
by  vfrtue  of  the  above-stated  execution,  has 
lerled  upon  certain  personal  propoty,  tatter 
alia,  consisting  of  a  lot  of  jtalnts  In  one  hun- 
dred and  forty-seven  barrels,  or  tboreabonts, 
now  in  two  box  railroad  cars  standing  cm  the 
track  of  the  Lehigh  and  Lackawanna  Rail- 
road Company,  at  Shlmer's  Station,  on  said 
railroad;  and  whereas,  npcm  the  petition  of 
tbe  defendant  above  named,  presented  to 
the  Hon.  W.  W.  Schuyler,  president  Jud^  of 
said  county,  tbe  said  Judge  granted  a  rule 
on  the  plaintiff,  above  named,  to  show  cause 
why  the  Judgment  on  which  said  execution 
was  Issued  should  not  be  opoied,  and  the 
«Ud  defendant  let  Into  his  defense  returna- 
ble on  Monday,  June  21, 1886.  and  moved  the 
further  order  that  the  said  execution  be 
stayed  In  the  meantime;  and  wbereaa,  the 
said  Richard  Foster,"  etc.,  "the  defendant, 
is  desirous  of  shipping  and  forwarding  said 
paints.  In  said  cars,  to  their  place  of  destlna- 
tlcm:  Now,  the  condltlcms  of  this  obligation 
are  such  that  if  the  said  Richard  Foster."  etc.. 
"the  defendant  above  named,  shall  deliver  to 
the  said  J.  Mackey  Stocko:,  Esq..  sheriff  as 
aforesaid,  paints  ot  like  quantity  and  quality 
so  as  aforesaid  levied  upon,  and  now  (m  tbe 
cars  aforesaid,  when  legally  required  by  him 
to  meet  the  exigency  of  said  execution,  or 
any  other  executltm  Issued  on  the  said  Judg- 
ment, that  tiiw  tbls  obligation  is  void;  oth- 
erwlse^  to  be  and  remain  In  full  force  and 
virtue." 

The  appellaut  assigns,  among  others^  the 


following  errors:  The  court  below  erred 
In  -Oielr  charge  to  the  Jury,  as  follows:  Tbe 
defendant  contends  that  this  was  not  an 
dal  bond  givai  to  the  sheriff  to  protect  talm 
from  any  personal  liability,  or  liabUIty  npr4i 
his  personal  bond,  by  reason  of  bis  releasing 
those  goods  from  the  effect  of  that  levy,  and 
the  condition  was  that  they  should  return  to 
the  said  J.  Mackey  Stocker  those  goods  when- 
ever 'legally"  required  by  falm,  and  that,  as 
the  goods  were  never  demanded  by  falm.  but 
the  succeeding  execntim  having  passed  unto 
John  L  Miller,  sheriff,  there  never  was  a  de- 
mand upon  him  for  a  substitntlM  of  the 
goods  of  like  quantity  and  quality,  and  there- 
fore there  was  no  breach  of  this  contract.  1 
soy  to  you,  gentlemen,  that  this  is  not  tiie 
law.  The  b(md  was  given  to  J.  M8u4c«y 
Stocker,  It  la  true,  to  protect  hlmsdf  from  his 
action,  as  sheriff.  In  releasing  thoae  goods. 
They  were  rdeased  at  the  Instance  of  the  de- 
fendant in  tbe  ececntlon  ftn'  the  reasons  stat- 
ed In  the  bond,— '*ltt  order  that  he  miifht  ship 
these  goods  to  their  destination."  By  rdeas- 
Ing  them,  it  Is  also  true,  as  a  legal  proposi- 
tion contended  for  by  the  defendant,  that  tbe 
sba-Iff  himself  Incurred  a  liability  to  Henry 
Erwln,  and  that  Henry  Erwln  might  have 
proceeded  against  him,  upon  his  official  bond, 
for  any  damage  he  might  have  Baffa%d  by 
the  releasing  of  thoae  goods  from  tbe  effects 
of  the  levy.  That  la  true.  But  atlll,  wbeo 
this  condition  In  the  bond  was  idaoed  in  IL 
that  they  "would  deliver  to  the  said  J. 
Maidcey  Stocker,  sheriff  aa  afoKsald,  palnis 
ot  like  quantity  and  oiudlty,"  etc  they  meant 
thftt  tW  wonld  ddiver  to*  J.  Macbey  Stocto'. 
U  he  should  donand  It  as  dierlff,  or  tbey 
stunld  be  demanded  by  anybody  dae  am  sher- 
iff, for  the  purpose  of  any  exeentim  iaaoed 
<m  thla  Judgment;  that  Is  to  any,  by  the  con- 
ditlan  of  this  bond,  Richard  Votiast  ms  not 
to  d^ver  only  to  J.  Madcay  Stocker  when 
demanded  by  him  during  Us  term  of  office, 
or  whatever  he  should  in^vidually  malEe  the 
demand,  bat  whenever  the  demand  should  be 
legally  made  tac  thoae  goods,  dtber  by  J. 
Mackey  Stocker  or  ai^body  ^ae,  acting  un- 
dtr  the  law,  upon  an  uecntton  upon  this 
Judgment,— and  that  Is  the  only  proper  inters 
pretatlon  of  this  bond.*  (7)  The  court  below 
erred  In  their  diaige  to  the  Jury  as  Allows: 
The  defendant  furtbo'  contends  that  the 
words  "legally  required"  mean  that  when  re- 
quired by  the  regular  steps  and  progress  of 
the  law,  and  that  because  after  this  levy  was 
released,  and  the  Judgment  closed  hy  the  ver- 
dict of  a  Jury,  a  writ  ot  vendltkmls  exponas 
de  bonis  should  have  been  Issued,  Instead  of 
an  alias  fl.  fa.,  and  tbat,  therefore,  thoe  was 
no  brea<di  of  tbe  oondltlon.  I  say  to  yon. 
gentlemen  of  the  Jury,  that  that  la  sot  tbe 
law.  "Ijegally  required"  does  not  mean  by 
regular  process  of  law,— that  is  to  say,  hy  the 
regular  sdcceedlng  procees  ot  ttie  law,— but 
when  a  legal  demand  was  made  upon  the 
principal  and  surety  In  tlda  bond  for  the  re- 
turn of  the  gooda,  by  ai^  regular  legal  pro- 
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c«6s,  that  the  ooadltlon  WM  compiled  with, 
«nd  It  was  their  duty  to  aee  that  the  Kooda 

were  fortbcomtng  to  anawer  such  writ.'  " 

O.  H,  MeyetB,  for  appellant  J.  B.  Kemerer 
and  W.  8.  &  M.  Klrkpatrtck,  for  appellee: 

PER  CURIAM.  We  find  nothing  In  either 
of  the  sijecificatlons  of  en-or  that  requires  spe- 
cial consideration.  The  rulings  of  the  learned 
trial  Judge,  Including  bis  consti-uctlon  of  the 
bond  In  snit,  are  substantially  correct.  There 
is  nothing  In  either  of  them  that  would  Jus- 
tify a  reveraal  of  the  Jadgment  Judgment 
Affirmed. 


SMITH  V.  BASTON  TRANSIT  CO. 
<Supreine  Court  of  PennaylTanla.    April  1, 
180S.) 

Tbiai^Isbthl-ction*— pRonsoa  or  Just. 
Where  a  case,  fn  any  view  that  can  be 
taken  of  the  testbnany,  iavoUes  qnestiona  of 
fact  which  are  exclusively  for  the  jury,  it  la 
proper  to  refuse  a  binding  instruction. 

Appeal  from  court  of  cnnmon  pleas*  North- 
ampton county. 

Actloa  by  Paul  Smith  agalnat  the  Baston 
Transit  Conu»aiiy  for  pcnonal  Injuria 
caused  1^  d^oidanf  s  ne^gence.  From  a 
Jod^ment  for  plalntur,  defendant  appeals. 
Allirined.  « 

H.  J.  Steele  and  R.  G.  Stewart,  for  appel- 
lant   James  W.  Fox,  for  appellee. 

PER  CURIAM.  In  any  view  that  can  be 
taken  of  the  testimony  in  this  case,  It  in- 
Tolved  questions  of  t&ct  which  were  exdo- 
Blvely  for  the  consideration  of  the  Jury,  and 
it  was  accordingly  submitted  to  them  In  a 
clear,  impartial,  and  adequate  charge  of 
which  the  defendant  has  no  Just  reason  to 
complain.  The  only  complaint  now  made  Is 
the  refusal  of  the  learned  trial  Judge  to  with- 
draw the  case  from  the  Jury  by  Instructing 
them,  Id  the  language  of  the  point  submit- 
ted, "that,  under  the  law  and  the  evidence, 
the  verdict  must  be  for  the  defendant"  To 
have  done  this  would  hare  been  plain  oror. 
Judgrment  affirmed. 


DAVIDSON  V.  ZOUNQ. 

(Supreme  Court  of  Penosyiranla.    April  1, 
1895.) 

Boxn— CosDiTiox— Pabol  Evidcnce  to  Vast. 

1.  Od  an  Issue  as  to  whether  a  bond  abso- 
Intp  on  its  face  was  jrivea  to  somre  the  oliliRee's 
•vpport,  evidence  that,  before  its  execution,  the 
obliiree  stated  that  sttch  was  the  purpose  ia  ad- 
missible, where  it  is  followed  by  ovlileuce  that 
after  its  execution  the  obligee  stated  that  he 
and  the  obligor  bad  made  such  an  arrangemeat 

2.  On  an  issue  of  whether  a  bond  absolute 
on  its  face  was  given  to  secure  the  oblif^ee's  sap- 
port  statements  of  the  obligee  to  that  effect, 
made  after  the  execution  of  the  bond,  are  ad- 
cnisslble. 

8.  To  Justify  a  finding  that  a  bond  absolute 


on  Its  faoe  was  given  to  secure  the  obligee's  sup- 
port the  preponderance  of  evidence  that  suoi 
was  its  purpose  must  be  dear  and  convincing. 

Appeal  from  court  of  common  pleas,  Brad- 
ford eoanty. 

On  a  eonCaaslcn  contained  in  a  bond,  Jndg- 
ment  was  rendered  in  favor  of  Reuben 
Young,  and  against  Isaac  U.  Yonng.  De- 
fendant's motion  to  epen  ttie  Judgment  and 
for  leave  to  defendant  was  granted,  and, 
plaintiff  havbiK  died,  Samod  DaviAnn,  Us 
executMT,  wns  snli^tutsd  In  his  stead. 
Judgment  wee  rendemd  tor  defendant,  and 
plalntifl  anieala.  AAmed. 

The  foUowtnc  la  tbe  cbarge  of  the  trial 
Judge: 

"Tbe  Isaae  which  yon  have  been  sworn 
to  tiy  was  framed  by  Oe  conrt  to  determine 
tbe  QoeaUon  whether  tbn  bcmd  given  1^ 
iHUtc  L.  Toottff  to  Benben  Young,  dated  De- 
cember 14,  1875,  was  vlven  Cor  tbe  payment 
of  92,100,  Willi  intncst  tnin  date,  or  given 
to  secure  Realm  Young  and  bis  wife  tor 
their  snppwt  In  oaae  tbey  should  come  to 
want  Tbe  gntnl  rule  la  that  a  written 
instrument  cannot  be  dmnged  or  altered  by 
otmtenvoraaeoM  panA  evUeBce^  To  tids 
rale  there  are  certain  weD-daflued  exce^ 
tlons,  which  are  fraud,  acdde^  or  mistake 
at  the  time  of  tbe.  eKeoatkn  «<  the  wrlttesi 
Inetmaient  and  where  the  party  undertakes, 
afUr  the  execution  of  an  ImArmeBt  to 
make  nee  of  it  for  a  purpose  contmry  to  tbe 
agraemcnt  msde  the  parties  at  the  tbne 
at  Its  executhw.  The  bmd  In.  tbls  oaae,  ac- 
cordtag  to  the  evidence  of  Gea.  Hadlll  was, 
as  he  thinks,  pnpared  by  him  In  October, 
1876;  that  he  thinks  it  was  taken  from  his 
office  by  one  of  the  partlea;  and  that  nftep- 
wards.  In  Deoember,  they  changed  the  date 
of  th«  month  to  Deewiiber,  hot  oasaiot  re- 
membOT  whether  the  bond  was  signed  In 
his  i)resenc&  This  bend  was  exeentsd  br 
the  partiss,  and  calls  for  the  onomdltlanal 
payment  of  S2,100  ml  or  before  tbe  14tb- De- 
cember, 1880,  with  lotcsceat  annually.  This 
agreement  should  atend  as  an  agneokent  of 
the  parties,  and  be  enfwoed  as  such,  unless 
yon  find  by  evidence  that  Is  dear,  precise, 
and  satlsfoctory  ttiat,  at  the  time  it  was 
executed,  it  was  agreed  by  the  parties  to  it 
that  It  was  to  be  held  by  Reuben  Young  to 
aecure  him  and  Ids  wife  their  av^port  In 
case  they  ehonld  come  to  need,  and  for  no 
otlier  purpoee.  If  it  was  the  agreement  at 
the  time  of  the  execution  <£  this  bond  thut 
Reuben  Yonng  waa  to  hidd  it  (idthongh  ab- 
solnte  upon  Its  thee)  as  security  for  his  sup- 
port and  tbat  of  bla  wife  In  case  they  should 
come  to  need  or  want,  and  not  for  tbe  alMo* 
lute  payment  of  the  sum  oi  $2,100  and  In- 
terest, accrading  to  its  tmns,  tben  for  him 
cr  bis  esecotor  to  use  this  bnid  for  any  oth- 
er purpose  would  be  a  fraud  upon  Isaac  L. 
Young.  In  saying  that  it  would  be  a  fraud 
for  bis  execntw  to  use  it,  we  dont  mean 
that  It  would  be  an  intentional  fraud  npoti 
his  lArt,  because  it  Is  his  duty  to  collect  a 
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of  the  assets  1>^oiu;in£  to  the  estate;  bat 
■hoold  he,  with  or  without  knowledge  of  the 
allured  parol  agreement,  undertake  to  use 
the  hond  tor  purposes  contrary  to  the  agree- 
ment of  the  parties  at  the  time  of  Its  execu- 
tion. It  wonld  be  a  fraud  up<Ht  Isaac  L. 
Youi^.  no  matter  whether  It  woe  Intended 
by  the  execntor  or  not  Now.  nnleae  jou 
can  find  from  the  evidence  In  the  caae,  bj 
the  evidence  that  we  have  said,  which  la 
clear,  predae,  and  satisfactory,  that,  at  the 
time  the  bond  was  executed.  It  was  agreed 
that  Reubok  Tonng  was  to  hold  this  bond  as 
security  for  his  support  In  case  be  should 
come  to  need,  thra  yon  must  find  in  favor  of 
the  plaintiff;  for,  unless  that  was  the  agree- 
ment at  the  time  the  bond  was  executed.  It 
must  stand  as  the  agreement  of  the  parties, 
even  though  his  father  afterwards  made  up 
his  mind  that  he  wonld  not  collect  It  unless 
he  came  to  want;  and  declarations  made  to 
persons,  such  as  tax  assessors  and  others, 
that  he  did  not  Intmd  to  collect  the  bond, 
would  not  be  such  evidence  as  would  do 
away  with  the  leading  lmp(»t  of  this  bond. 
The  evidence  offered  upon  the  part  «f  the 
defendant  for  the  purpose  of  showing  what 
took  place  at  the  time  of  the  execution  of 
the  bond  is  by  the  evldmce  of  witnesses,  the 
first  of  which  was  ttiat  of  Benjamhi  F. 
Toong,  who  testifies  aa  follows:  'We  were 
at  the  breakfast  table  when  grandfather 
came  in,  and  he  sat  down,  and  said  that  he 
had  that  fixed  now  where  he  could  let  fatbor 
have  that  40  acrea  of  land,  and  that  he  was 
going  to  deed  it  to  him  as  he  had  agreed 
to  do,  and  they  talked  a  while,  and  finally 
he  said  he  would  have  to  ask  a  favor  of  him 
to  give  him  a  IxHid  for  his  support,  and  he 
proposed  to  do  the  business  that  day.  They 
said  they  would  bitch  up  and  go  to  To- 
wanda,  and  they  went  My  mother  said  she 
would  rather  that  he  should  keep  It  In  his  | 
own  hands  than  to  give  a  bond;  If  he  want- 
ed to  let  them  have  the  use  of  it  to  do  so, 
and  she  did  not  think  it  advisable  to  give 
a  bond.  Q.  What  did  your  gtandfather  say 
to  that,  If  anything?  A.  Why,  he  said  It 
was  all  right;  that  there  would  be  no  harm 
In  giving  the  bond.  He  said,  "You  will 
never  have  to  pay  anything  on  It  unless  I 
come  to  want,  and  need  It  for  my  support 
and  wife's;"  and  then  be  said.  "I  shall  ask 
you  to  pay  something  on  It  whenever  we 
need  It"  *  Now,  then,  gentlemen,  that  con- 
versatlon,  standing  by  itself,  being  before 
the  execution  of  the  bond,  would  not  be  suf- 
ficient to  set  aside  the  obligation,  because 
when  parties  enter  into  a  written  instru- 
ment, and  execute  it.  In  the  contemplation 
of  the  law,  they  merge  all  former  conversa- 
tions and  agreemaits  into  the  written  agree- 
ment But  there  is  something  further  In 
connection  with  this  conversation.  In  a  few 
days  afterwards,  from  three  days  to  a  week, 
the  grandfather  of  the  witness  (Reuben 
Yonng)  came  to  Isaac  Young's  house,  and 
there  had  a  conversation  with  Mrs.  Young, 


Isaac  Toung  bdnt  away  at  the  time.  As 
the  reporter  has  tt:  *Onuid&ther  came  over 
there,  and  f&tber  was  not  there,  and  mother 
and  him  got  to  talking  about  it,  and  he  aaid 
that  they  had  made  the  arrangement  just 
as  they  had  talked,  and  motner  did  not 
really  seem  to  fall  In  sympathy  with  It  then, 
and  be  went  on  to  explain  to  her  that  all 
he  took  that  bond  for  was  in  case  he  abouM 
use  up  all  the  other  property  that  be  bad, 
and  then  he  would  want  something  to  take 
care  of  himself  with,  so  as  not  to  be  depend- 
ent upon  other  pe<^e,  and  he  told  ber  she 
need  not  woiry,  that  it  would  be  all  ri^t 
Just  as  be  bad  said.'  Now,  thm,  gentlemen, 
it  is  for  you  to  determine  what  Beuben 
Young  meant  when  be  said  they  had  made 
the  arrangement  Just  as  they  had  talked. 
Does  that  refer  to  the  conversation  that  they 
had  had  in  the  presence  of  Mrs.  Yonnc  ia 
which  she  had  taken  a  part  the  momlag  of 
the  execution  of  this  bond?  If  It  does  mean 
that,  then  H  would  mean  that  the  hood  had 
been  executed  upon  the  conditions  and  termji 
which  they  had  talked  the  morning  beforv 
starting  to  Towanda,  at  Isaac  Yonng's.  In 
the  cross-examination  be  states:  *Q.  Now. 
win  you  state  to  me  what  your  grandfatbor 
said  to  yotir  mother  when  he  came  over 
there,  and  saw  her,  when  your  father  wsa 
not  present  (after  this  day  they  had  been 
toTowanda)?  A,  Itwasagood  deal  In  fcr^-e 
as  I  have  given  you.  Q.  Give  the  language  <>r 
your  grandfaOierand  your  motber,  or  the  sub- 
stance as  near  as  you  remember.  A.  Why  I 
cannot  remember  all  that  bcsaid.bnt  Iremem- 
ber  his  saying  that  he  had  done  the  bnsiness 
Just  aa  they  bad  talked,  and  she  thought 
it  was  a  very  poor  way,  and  she  did  not 
think  she  liked  the  way  ot  doing  It,  and  be 
went  on  to  explain  to  ber.* 
"Blljab  Horton  was  called,  and  he  testifies 
!  as  to  three  different  oonvwaatioDS.  He  says 
that  he  was  the  brottaor  of  Beuben  Yonng's 
wife;  that  Reuben  Young  married  his  eldest 
sister.  Speaking  of  Reuben  Young,  be  told 
him  that  he  had  deeded  the  land  to  Isaac: 
that  he  had  taken  a  bond  for  his  8iq»port;  that 
Isaac  was  not  to  pay  anything  unless  he  canw 
to  want  Reuben  told  blm,  about  the  time  he 
bought  the  land,  be  bad  bought  it  and  lut^d- 
ed  It  for  Isaac.  Then,  hi  the  second  conver- 
sation, he  ea^  he  told  him  the  same  as  In  the 
first  conversation.  He  said  that  It  was  agreed 
with  Isaac  and  him,  at  the  time  be  took  the 
bond,  that  Isaac  was  not  to  pay  anything  un- 
less be  came  to  want  Speaking  of  the  third 
conversation,  he  says  It  was  substantlaUy  the 
same.  George  L.  Puller  was  called,  and  he  tes- 
tlfieH  that  he  resided  In  Athens,  and  tbat  he 
hnd  formerly  resided  as  a  neighbor  of  Renbeo 
Young's;  says  about  1876  or  1870  1  was  rid-  \ 
Ing  with  him.  I  had  the  Davidson  farm.  I 
said  to  Mr.  Young.  "I  would  like  to  sell  laaat.* 
the  land  tbat  adjoins  him."  He  said  Isaac  bad 
enough  land.  I  said  he  bad  only  50  acres. 
He  said,  "I  have  made  a  deed  by  which  I  hart* 
let  him  have  the  40  acres  that  Susan  Hort»D 
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bad;**  that  he  bad  taken  a  bond  for  f 2,000  or 
a  little  more;  tbat  laaac  waa  not  to  pay  any- 
thing nnleaa  Beuboi  and  Ma  wife  came  to 
want.*  In  the  eridance  before  Mr.  Beers,  there 
baa  been  some  UtUe  dtacnnlon  axt  to  what 
he  meant  by  an  ezpresBkm  In  bla  depoattlon; 
bat,  aa  that  baa  be«k  so  fully  commented  upon 
by  boUi  parUea  In  this  case,  I  will  not  go  all 
orer  it  agaia.   Theo.  O.  Shnltb  was  called,  and 
he  eald  that  he  was  a  tax  asseastn-  of  Sheshe- 
quln  hnntablp,  and  be  went  to  Beaben  Young 
for  the  pnrpoae  of  aasesslng  him.   He  was  a 
tax  assesarar  instead  of  a  tax  collector,  and  de- 
sired to  know  what  money  he  had  at  interest, 
and  in  that  way  bad  a  conTersatlon  with  Ren- 
ben  Toung.   He  said  tbat  be  hod  a  legal  pa- 
pa- i^Inat  Isaac;  that  it  bore  Interest,  but  it 
was  never  to  be  paid  milesa  he  came  to  want; 
that  the  bond  was  never  to  be  paid  unless  he 
or  his  wife  came  to  want;  tbat  be  did  not 
think  that  It  ought  to  be  returned  against  i 
him.    The  next  year  he  ssld  that  he  had  a  $2,-  i 
100  Judgment;  that  the  $2,100  judgment  re-  j 
malned  the  same  as  the  year  before.   He  said 
it  was  the  nnderstand^g  between  him  and 
Isaac  Tonng  at  the  time  tt  was  given  tbat  the 
bond  was  Derer  to  be  collected  unless  be  came 
to  want    Avery  J.  Thompson  was  called.  He 
was  an  assessor  of  Bhesbequin  township,  and 
had  a  convereation  with  Reuben  Young  In  re- 
lattou  to  this  bond.    'I  asked  lilm  If  be  bad 
any  money  at  Interoit.    He  said  he  had  some 
claims  against  bis  boys,  but  they  had  never 
paid  any  interest,  and  he  did  not  expect  they 
ever  would;  that  he  only  held  them  against  | 
them  In  case  he  needed  it'  Horace  H.  John- 
son was  called.    He  was  also  a  tax  assessor; 
hsd  a  conversation  with  Reuben  Young.  *I 
asked  Mr.  Young  with  regard  to  his  money  at 
Interest.   He  said  he  had  a  note  against  his 
sou.  but  be  did  not  expect  him  to  pay  it,  and 
he  got  no  Interest  upon  It,  and  did  not  expect 
any  unless  he  needed  it  for  his  support.'  Ho- 
race Horton  was  called.  He  had  a  conversa- 
tion with  Reuben  Young  about  a  claim  he  said 
he  had  against  Isaac  It.  Young;  that  be  held  a 
bond  for  the  purpose  of  his  support  should  it 
be  needed.   He  said  that  be  did  not  want  It 
to  get  Into  the  bands  of  Isaac's  wife,  and  be 
wanted  Isaac  to  have  It;  that  he  only  held  It  ' 
(on  croos-examlnatlon)  to  keep  Isaac  right,  i 
and  In  case  he  sbotUd  need  It  for  his  support 
R.  Osborne  says  he  had  a  conversation  with 
Reuben  Young  In  which  he  told  him  tbat  he 
bad  a  writing  against  Isaac  Young  in  case  he 
diould  come  to  want,  and  It  was  not  to  be 
paid  unless  he  came  to  want   W.  H.  H.  Gore 
was  called.    He  was  also  a  tax  assessor.  'I 
was  assessing  him  In  1866.    He  gave  in  some 
money  at  interest  and  then  spoke  that  he  had 
let  Isaac  have  the  land;  that  he  took  a  judg- 
ment from  him;  tbat  he  only  expected  he 
should  pay  it  In  case  he  cnme  to  want;  that 
he  was  receiving  no  Interest,  and  never  collect- 
ed any  Interest  on  It,  and  never  expected  to 
unless  he  came  to  want    He  never  expected 
to  call  on  him  for  the  principal  or  Interest  only 
if  he  came  to  want*  John  R.  Post  was  also 


(»11ed:  1  live  In  Wysock  township,  and  knew 
Benben  Young  In  his  lifetime.  I  lud  a  con- 
versation with  him.  I  met  him  on  l^ore'a 
HUL  He  said  he  had  let  bla  son  Isaac  have 
40  acres  of  ground,  and  had  talten  a  judgment 
for  92,100;  that  he  had  never  paid  a  cent  of 
Interest,  and  he  never  expected  his  aoa  to  pay 
any  interest  or  principal.'  I^muel  Post,  of 
Sheaheiinln,  says  that  he  lode  with  Reuben 
Young  at  me  time  wh«i  he  was  going  to  To- 
wanda  to  get  extm^nted;  that  he  had  takoi 
a  bond  or  note  for  the  purpose  of  securing  bSm 
in  case  of  want  and  be  said  he  was  never  to 
call  on  Isaac  for  it  unless  be  came  to  want. 
F.  M.  Vought  was  called,  and  he  was  an  as- 
sessor of  taxes,  and  siteaks  <tf  a  certain  return 
tbat  was  made  to  him  by  Reubeoi  Young,  in 
which  he  retnmed  as  ftAlows: 

"  'Plaintiff.  Defendant  Remarks. 

Reuben  Young  S680,  judgment. 

Reaben  Yoang  9.500,  note. 

Itenben  Young  $648,  jadgmcnt 

**  'Other  judgments  on  the  docket  are  not 
subject  to  taxation,  as  I  receive  nothing  from 
them,  and  only  serve  ss  my  security.  Reuben 
Young.' 

"Benben  L.  Young,  a  son  of  the  defendant, 
testtfles  that  at  one  time  his  father  was  owing 
his  grandfather  a  judgment  of  $000.  His  &- 
ther  sent  a  check  by  him  to  pay  the  Interest 
The  grandfather  refused  to  receive  It  becanse 
It  was  not  in  full.  He  said  be  must  have  the 
principal  and  Interest  but  as  to  the  other 
judgment  he  never  expected  to  call  for  that 
unless  he  came  to  want  Gen.  Madill  was 
called,  and  he  testifies  that  he  drew  the  bond 
In  this  case;  that  he  thinks  It  was  prepared 
in  October,  1S76;  that  one  of  the  parties  took 
It  from  his  office,  and  that  in  December  he 
changed  the  date  of  thla  bond;  tbat  it  is  his 
ImpressliHi  that  this  bond  was  given  for  the 
support  of  Reuben  Young.  1  got  that  tin- 
presslon  from  the  parties.' 

"This,  gentlonen.  Is  snbstantlally  what  has 
struck  the  court  as  being  the  moat  important 
points  of  evidence  on  the  part  of  the  defense; 
but  as  you  shall  take  this  evidence  and  retire 
into  the  jury  rooms,  take  the  whole  evidence 
Into  consideration,  no  matter  whether  I  have 
caDed  It  to  your  attrition  or  not  and  upon  the 
whole  of  the  evidence  you  are  to  determine 
this  issue. 

"On  the  part  of  the  plalntlfT,  they  call 
Samuel  Davidson.  He  says  that  on  one  oc- 
casion—I  think  he  says  about  the  time  that 
this  land  was  conveyed  to  Isaac  Young:  'I 
said  to  Isaac  Ij.  Young,  "We  want  to  sell  him 
the  land  adjoining  him."  He  said  that  he 
had  all  the  debt  he  could  shoulder.*  He  Iden- 
tlfles  certain  papers  that  have  been  given  In 
evidence.  Now,  then,  what  debt  did  he  re- 
fer to?  Was  It  this  $2,100,  or  was  It  some 
other  debt?  If  It  referred  to  other  matters, 
of  course,  it  would  have  no  relation  to  this 
suit  whatever;  but  If  be  referred  to  the 
judKmcnt  owing  bis  father,  then  It  would 
have  some  t>earlng  as  to  whether  Isaac  L. 
Young  at  that  time  e<msida«d  it  an  Indebted- 
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ness,  or  oiilj  a  bond  for  tiie  purpOK  of  se- 
curing: bis  father's  support,  or  Is  It  left  in 
such  shape  that  he  had  all  the  Indebtedness 
that  be  could  shoulder?  He  said  that  be  had 
purchased  the  40  acres,  and  that  be  bad  all 
the  debt  that  he  could  shoulder.  William 
P.  Horton  was  also  called  by  the  plaintiff, 
and  he  testifies  to  a  coDversatioQ  tluit  he  had 
with  Isaac  Young  soon  after  this  bond  was 
executed.  He  says  that,  about  the  time  that 
this  bond  was  executed,  that  be  also  exe- 
cuted a  bond  to  Reuben  Young-  for  $1,000, 
and  that  Isaac  said  to  him  one  day,  'We 
ought  to  be  able  to  straighten  this  up  In  20 
years.'  This,  as  I  understand  it,  had  rela- 
tion to  the  bonds  that  tbey  had  gireu  their 
father,  and  that,  gentlemen,  is  for  yon  to 
determine.  Upon  the  part  of  the  defendant, 
tbey  claim  that  at  other  times  Mr.  Horton 
tms  made  statements  that  are  contrary,  or 
would  seem  to  be  contrary,  to  this  state- 
ment; that  he  had  said  that  be  understood 
that  these  bonds  were  never  to  be  paid  un- 
less Ken  ben  Young  came  to  want,  and  some 
erldenoe  of  that  kind  has  been  ottered.  Gen- 
tlemen, you  have  heard  the  evidence  on  the 
part  of  William  P.  Hort<»,  and  also  beard 
tbe  contradicttoiu  tbat  bare  bem  made,  and 
it  Is  for  you  to  say  which  are  correct,  and 
you  are  to  consider  the  flact  that  William 
P.  Horton  is  now  an  Interested  witness  In 
the  case;  that  he  has  sold  Us  place  to  bis 
son,  and  taken  the  amount  that  would  come 
to  his  son  as  heir  of  tbe  estate  In  the  first 
division  ot  Reuben  Young's  estate,  and  that 
amount  will  depend  upon  your  Terdlct;  so 
that  he  Is  in  some  way  interuted  la  this 
case.  It  la  prt^r  for  you,  gontlemen,  to 
tske  notice  of  tUs  liMiUWt  ber«L 

"Now,  geutlemoi.  In  locdding  orer  tbls  arl- 
dence,  rou  will  dlseOTsr  tbat  some  oC  Benben 
Yoang'g  declarations  referred  to  what  tocrii 
place  at  the  time  this  bond  was  executed, 
and  some  did  not  Now,  then,  from  this 
evldeao^  it  Is  for  you  to  determine  what  did 
take  place  at  the  time  tbat  bond  was  exe- 
cuted, and  unless  you  <!an  find,  at  tbe  time 
the  bond  was  executed,  that  It  was  giv«i  for 
the  support  of  Reuben  Young  In  case  be 
should  come  to  want,  from  declarations 
of  Reuben  Yomv  Mmself  when  be  refers  to 
the  time  of  tbe  execution  of  this  bond,  then 
you  must  find  for  tbe  plaintiff,  because  what 
you  bare  beard  when  he  says  that  be  In- 
t«ided  that  be  never  bad  received  any  later- 
est  upon  it,  and  never  Intended  to  collect  it 
unless  he  came  to  want,  can  only  be  used  as 
corroborative  evidence^  or  evidence  to  sus- 
tain the  erldence  which  refers  to  what  took 
place  at  the  time  the  b<md  was  executed; 
and  If  you  fall  to  be  satisfied  that  at  tiie 
time  the  bond  was  executed,  that  that  was 
tbe  agreement  of  the  parties,  then  you  must 
find  for  tbe  plaintiff;  but  If  you  find  from  tbe 
evidence  and  declarations  of  Reuben  Young 
that  at  tbe  time  tbat  that  bond  was  execut- 
ed, tbat  It  was  agreed  that  be  should  bold  it 
Cor  bis  support,  and  that  Isaac  Young  should 


not  be  called  upon  to  pay  anything  upon  It 
unless  he  came  to  want,  and  you  are  satisfied 
that  this  evidence  upon  which  you  flnd  your 
verdict  is  of  such  character,  tbat  it  is  clear, 
precise,  and  satlsfactw^,  then  we  say  tbat 
you  should  find  for  the  def«idant  If  you 
find  Uiat  this  bcmd  has  not  been  changed  by 
any  agreement  tbat  had  been  onte-ed  into 
by  these  parties  at  the  time  of  tbe  execution, 
then  find  for  the  plaintiff;  but  If,  on  the 
other  hand,  you  are  satlsfled  from  the  evi- 
dence, clear,  precise,  and  satlsfactwy,  tbat 
at  the  time  this  bond  was  executed,  tbat 
there  was  an  agreement  betwe«i  these  par- 
ties tbat  this  bond  was  only  to  be  held  by 
Renl>en  Young  for  bis  support,  and  was  only 
to  be  paid  in  case  he  came  to  want,  then  we 
think  that  your  vwdict  should  be  for  the 
defendant. 

"I  also  desire  to  call  your  attention,  goitle- 
men,  to  some  communications  which  have 
passed  between  these  parties,  and  tbey  are 
as  follows:  On  January  11,  1890,  Isaac  L. 
Young  wrote  a  letter  to  bis  father,  and  we 
need  not  read  this  whole  letter,  as  It  has 
been  read  to  you  sevo^I  times,  and  com- 
mented upon  by  the  parties,  except,  perhaps, 
the  latter  portion  of  it,  on  the  margin.  But 
gentiemen,*  you  are  to  take  these  lettHs,  and 
give  ccmsideratlon  to  what  the  purpose  was. 
and  not  to  what  the  counsel  say  tbey  say. 
You  are  to  look  at  these  letters,  and  see  what 
tbe  parties  wrote  to  each  other,  and  not  what 
the  counsel  or  any  one  else  say  tbey  wrote 
to  each  other.  Tbe  lettws  speak  for  them- 
selves, and  the  comments  must  be  1^  <mt. 
After  peaking  In  relation  to  sooue  trouble 
tbat  be  bad  with  his  father  for  wlii(4i  he 
expresses  regret,  he  thai  oranes  dofrn  to 
spsek  In  ration  to  tbe  Indebtedness  to  bis 
fUbw:  The  judgments  that  I  owe  70U  1 
want  you  to  have  every  dollar.  Tbe  Judg- 
raoits  are  past  due;  they  ought  to  be  paid; 
but  the  fact  Is  I  have  not  tbe  means  to  pay, 
and  the  probability  Is  Z  nevw  caa  pay.  I 
think  It  wisdom  In  me  to  give  up  mnr  while 
I  can  have  a  little  left  that  I  can  call  my 
own.  I  have  always  wortced  hai'd.  as  you 
w<dl  know,  and  am  pretty  well  broken  down. 
I  am  sorry,  and  have  been  many  a  time,  I 
ever  bought  that  40  acres,  and  I  am  now 
roallidng  more  fully  the  folly  of  It.  We  are 
now  both  of  us  alive,  and  no  one  can  settle 
this  matter  cheaiier  and  better  than  our- 
s^ves.  The  way  tills  mattw  stands  now  on 
the  dodcet.  In  a  very  little  time  my  home  and 
tbe  home  I  intended  fw  Frank  wlU  be  con- 
sumed. Will  you  be  kind  aioogb  to  take  the 
40  acres  back?  I  will  do  anything  In  my 
powa  to  satisfy  you  If  I  can  have  a  few 
hundred  didlars  left  with  the  Ceding  It  is 
mlue  to  do  with  as  I  choos&  If  you  will  fa- 
vor me,  I  am  willing  to  talk  the  matter  ovtf 
with  you  kindly.  Your  son,  Isaac  Ii.  Ymmg. 
P.  S.  As  I  remember,  you  w«mised  me 
when  I  bought  that  40  acres  that  the  f2,10i> 
Judgment  should  only  be  a  lien  against  tbe 
40  acres,  and  not  against  my  other  pn^rty. 
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and  that  I  wovM  bave  no  Interest  to  par 
tmleaa  you  n^lj  came  to  need  it.  Your 
son,  Isaac  L.  Yonns.'  Kow,  tbm,  sentlemen. 
7on  will  nmember  that  this  Is  a  letter  In 
Jannarr,  188a  In  Deoendw  of  tlint  same 
year,  about  11  monUis  aftonrards,  tbe  tetber 
writes  tills  letta*  to  the  son:  That  matter 
of  70UTS  Is  due,  and  I  ivlsh  70a  wovM  otmie 
and  see  to  It  at  once,  for  I  want  tbe  money 
to  nse  and  must  have  some  this  weA.  I 
mean  the  f600  note.  That  for  the  40  acres 
I  shall  never  tnmble  yon  toe  unless  I  need  It 
Cor  my  sopport,  as  1  have  told  you  time  and 
asain;  but  the  othw  I  most  taaTSu'  Mow, 
gentlemen.  It  Is  tor  ron  to  take  these  lettws, 
and  say  what  the  parties  Intended. 

"The  plaintiff  requests  ns  to  charge  you  as 
ftdlows:  '(1)  Tbst  biasmnch  as  no  witness 
In  this  case  has  testified  to  baring  been 
preamt  at  the  time  of  the  signing  nor  d^- 
ery  of  tbe  bcmd  In  qnestlni,  nor  that  be 
heard  anytidng  that  was  said,  nor  saw  any- 
thing that  was  done  at  such  time  between 
m  by  dtbur  of  the  parties  thereto,  yoor  ver- 
dict must  be  for  tbe  plaintiff.'  We  refuse 
this  point  We  are  of  (q^nlon  that  tbe  su- 
preme court  have  never  yet  gone  that  far, 
unless  we  are  mistakra;  and.  If  we  are,  the 
supreme  court  will  correct  us,  and  we  shall 
be  Toy  lAad  to  follow  any  IndicatlonB  that 
th^  shall  glTe  ns.  'GO  ^Hw  plaintiff  Is  en- 
tiUed  to  your  Terdlet  In  tills  case,  unless  yon 
find  from  the  erldence  tuat,  at  tbe  time 
Isaac  L.  Young  eucnted  tbe  bond  in  suit, 
Reuben  Young  agreed  with  htan  that  be 
should  never  call  upon  him  to  pay  any  part 
of  the  principal  of  said  bond  or  Interest; 
that  it  should  be  held  by  blm  as  security  In 
ease  be  (Reuben  Young,  and  his  wife)  aboold 
come  to  want  ox  need  the  same  tor  tb^  sup- 
port; and  that  It  was  the  agreement  made 
betweok  them  at  tbe  time  the  bond  was  ex- 
ecuted; and  that  Isaac  L.  Young  would  not 
have  signed  the  bond  had  not  this  agreement 
been  made  with  bla  father,  and  the  evidence 
of  this  alleged  agreement  set  up  here  by  tbe 
defendant  must  be  estobllsbed  by  evidence 
tbat  Is  dear,  precise,  satisfactory,  and  in- 
dubitable.' We  affirm  this  point  '(3)  Tbe 
bond  In  this  case  Is  presumed  to  contain  tbe 
whole  contract  between  Reuben  Young  and 
his  son  Isaac  It.  Young,  and  that  all  previous 
conversations  and  talks  between  the  parties 
are  presumed  to  bave  entered  into  and  m^ 
ged  In  tbe  bond;  and  tbe  jury  must  so  find, 
unless  satisfied  by  dear  imd  etmvlndng  evi- 
dence that  another  part  of  the  agreement 
was  In  tact  nude  at  tbe  time  the  bond  ms 
executed,  but  by  fraud,  accident  or  mtotake 
was  omitted  from  the  writings.'  We  refuse 
to  charge  yon  as  requested  here.  If  tbe 
patties  Mtered  Into  that  arrangement  k1- 
tbougb  there  was  no  fraud,  acddent  or  mls- 
toke,  if  Reuben  Young  or  his  executor  after- 
wards undertook  to  use  the  bond  tor  a  pur- 
pose that  was  not  contemplated,  and  con- 
trary to  the  agreement  of  tbe  parties  at  the 
time  tbe  bond  was  executed,  then  we  say 
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that  tiie  defendant  would  be  entitied  to  re- 
cover, for  that  would  be  a  fraud.  *(4)  The 
defendant  setting  iqi  to  this  case,  as  a  de- 
fuse to  tbe  bond  to  suit  that  he  was  in- 
duced to  execute  tbe  said  b(»d  under  an 
agreement  with  bis  father  that  lie  would 
new  have  to  pay  the  iwinclpal  of  said  bond 
or  toterest  unless  be  came  to  want  and  need- 
ed It  for  his  support  or  that  of  his  wife.  Is 
an  attempt  upon  tbe  part  of  tbe  defendant 
to  change  tbe  stdemn  contract  of  the  par^ 
ties  entered  into  in  writing  and  dgned  by 
tbe  defendant;  andt  before  you  can  change, 
alter,  or  do  away  with  the  bond,  tbe  evidence 
offered  by  the  defendant  must  be  dear,  con- 
vincing, and  satistoctory,  and  1^  preponder- 
ance ot  tMtlmony.*  We  affirm  this  point 
'(5)  There  betog  no  witness  present  at  tiie 
execution  of  the  bcmd  In  suit  tbe  evi- 
dence cf  the  declarations  of  Reuben  Young 
made  rince  tiw  execution  of  the  bond  to 
suit  have  been  admitted  to  evidence,  fw 
the  sole  purpose  of  assisting  yon  to  deters 
mining  what  was  the  bargain  or  contract 
niade  between  tiie  parties  at  the  time  tbe 
bond  was  executed;  and  if  these  declara- 
tions, as  testified  to  1^  tbe  sewal  wltnesseii, 
are  nncwtato  and  confusing,  and  do  not  sat- 
isfy you  clearly  of  the  troth  of  the  defense 
set  up  here,  ecnddaing  also  the  evidence 
offered  by  the  platotifl^  then  your  verdict 
«houId  be  tor  tbe  pbOutlff.'  We  affirm  this 
potot  '(9  0^  burden  Is  on  the  defendant 
to  this  case,  and  it  the  evidence  offered  I7 
the  plaintifl,  together  with  the  bond  in  suit. 
equiUly  balances  to  yoor  minds  the  evidence 
oflwed  by  the  defendant  then  your  verdict 
shonld  be  for  the  platoUff.'  We  affirm  tbe 
proposition.  In  other  words,  gentiemen.  the 
defendant  has  the  burden  of  proof  tliat,  at 
the  time  this  bond  was  executed,  there  was 
an  agreement  as  alleged  by  him;  and  If  he 
tolls  to  tbat  w  If  you  are  not  convinced  by 
the  evldoice  which  you  deem  clear,  precise, 
and  satlsfactMT-  that  such  agreement  was 
entored  toto  at  the  time  of  ite  execution,  then 
it  would  be  your  duty  to  find  fw  tne  plain- 
tiff." 

William  Maxwell  and  JTames  Wood,  for  ap- 
pellant  S.  Overton,  for  appellee. 

PER  CURIAM.  This  feigned  Issue,  award- 
ed for  tbe  purpose  of  determining  how  mucb. 
If  anythtog,  was  due  upon  the  Judgment  in 
question,  depended  on  questiraw  of  fact 
wbicb  were  exduslvely  for  the  considera- 
tion of  the  Jury.  It  was  fairly  submitted  to 
Uiem  to  a  clear  and  adequate  charge,  in 
which  there  appears  to  be  no  sniMtontlal 
error.  An  examination  of  tbe  record,  with 
special  refwence  to  toe  asslgnmento  of  er- 
ror, has  satisfied  us  tbat  ndtber  of  them 
should  be  Bustalned.  There  is  notbtog  (n 
any  of  them  that  requires  discussion.  The 
evidence  properly  before  tiie  Jury  was  quite 
suffidMit  to  warrant  them  to  finding  in  tovor 
of  tbe  defendant  Judgment  affirmed. 
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UABBAN  T.  NEW  YORK.  S.  ft  W.  B.  00. 
(Supreme  Court  of  Pennsylvania.    April  1, 

181)5.) 

lyjL'RT  TO  Emplotk— AssL'MPTioy  OF  Risks. 
Where  plaintiff  went  into  (lefendant's 
employ  as  car  inspector,  after  stating  that  he 
would  not  uttlesa  fumistied  with  a  i^oper  sis- 
nal  to  protect  him  while  under  the  cars,  oa  the 

Eamise  that  the  signal  should  he  funiiined.  hut 
fore  it  arrived  he  was  injured  hr  the  bacliinff 
of  a  train  itRtiinBt  a  car  under  whidi  he  was 
working,  defendant  is  cot  liable,  plaintiff  hav- 
ing assumed  the  risk. 

Appeal  from  court  of  oommoiL  pleas,  Mon- 
roe county. 

Action  by  Henry  Marean,  bis  next 
friend,  against  the  New  Ywlc,  Snsqnebanna 
ft  Western  Railroad  Company,  for  personal 
Injuries.  Judgment  for  defendant.  Plain- 
tiff appeals.  Affirmed. 

The  opinion  of  the  court  below  on  denying 
new  trial  was  as  follows: 

"The  reasons  stated  1^  the  tamented  Judge 
Dr^er  when  be  directed  the  Jury  to  find 
for  defendant  are  unanswerable.  From  the 
testimony  on  plaintiff's  part,— testimony  in- 
troduced to  show  how  the  accident  com- 
plained of  occurred,— tt  is  plain  that  the  neg- 
ligence of  plaintiff  contributed  to  the  injury. 
The  law  ia  well  settled  that  where  there  bas 
been  negligence  by  the  party  injured  wblcta 
contributed  In  any  degree  to  tbe  injury,  tbere 
can  be  no  recovety.  Mimongahela  City  t. 
Fischer,  111  Pa.  St  8. 2  Atl.  87. 

"A  furtho-  reason  Is  also  apparMt  Plain- 
tiff was  hurt  and  maimed  wblle  Inspecting 
cars,  not  attached  to  a  locomotlTe,  standing 
on  a  side  track.  Wblle  be  was  under  the 
cars,  or,  rather,  while  getting  out  from  un- 
der them,  a  section  of  a  train  was  backed 
up  against  and  moved  the  cars  plaintiff  was 
engaged  upon.  This  was  on  the  night  of 
November  25,  1889.  PliUntiff  had  been  ea- 
SRged  about  the  same  place,  upwards  of  a 
year,  as  car  r^alrar.  In  the  beginning  of 
November,  1889,  his  employment  was  cban-  ; 
ged  to  Inspecting.  The  following  Is  found 
in  plaintiff's  own  testimony:  'At  the  time  I 
was  changed  to  car  Inspecting,  there  was  a 
<H>nrersatlon  between  the  foreman  of  the  re- 
pair shop  and  myself,  as  follows:  James 
Mahlon  came  to  me.  and  bM  that  he  wanted 
■ne  to  go  to  work  as  car  Inspector,  and  I  toM 
talm  I  would  not  inspect  cars  unless  tbe  com- 
pany would  furnish  me  with  the  proper  slg^ 
nal  to  protect  me  while  under  the  cars.  He 
said  "Go  on  to  work,  and  I  wilt  furnish  yon 
the  signal  for  that  purpose."  On  being 
promised  to  be  famished  the  signal,  I  went 
to  wwk  as  car  inspectw.  About  two  weeks 
after  I  went  to  work  as  inspector,  I  had  oc- 
casion to  go  under  the  cars  to  examine  a 
drawhead  spring,  etc.;  and  In  a  short  time 
after  this  I  went  to  the  foreman,  James  Mab- 
lon.  and  asked  blm  wby  be  did  not  famish 
lue  the  signal  as  he  had  promised.  He  said 
that  tbe  signal  ought  to  be  here  now;  that 
he  wrote  to  tbe  superlntendnt  about  it*  and 


hs  sent  him  an  answer  saying  that  tbe  sig- 
nal would  be  famished  immediate.  In  a 
short  time  after  tbis  omrersatlMi,  to  wit, 
on  tbe  nlgbt  of  Novonber  2Sth,  It  became 
necessary  for  me  to  go  under  the  can.' 
(Then  be  was  hurt)  So  tbla  was  not  a  case 
where  an  appliance  became  defective  or  dis- 
appeared  during  the  employment  of  tbe  com- 
plaining party,  and  be  continued  to  work  up- 
on the  promise  and  eziiectations  of  repair  or 
restoration.  The  plaintiff  entered  tipon  his 
new  employment  as  inspector  knowing  €it  be- 
lieving that  a  signal  lamp  and  flag,  which 
were  not  in  use  then,  were  necessaiy  to  his 
safety;  but  notwithstanding  it  waa  not  fur- 
nished, be  entered  upon  and  contlnned  In 
said  empk)ym«it  without  the  algnaL  He  i 
took  the  risks  knowing  the  danger.  In  such 
a  case  a  plaintiff  cannot  reoovnr.  Rnsscdi 
Hutchtnaon,  15  Wkly.  Notea  Caa.  482.  Is 
one  of  the  many  eases  demonstratlngr  tliat 
That  case  also  answers  the  argument  of 
plaintiff's  counsel  concerning  Uw  age  of  the 
plaintiff.  He  was  about  nlneteeo  when  be 
was  injured.  What  was  said  at  tlw  plaintiff 
in  Reese  t.  Clark.  146  Pa.  St  466,  SB  AtL 
246,  applies  to  tbis  plaintiff.  'He  was  under 
no  obligation  to  continue  working  in  a  dan- 
gnous  place  of  anpl<^ment  aiUl  if  be  did  so  i 
he  assumed  the  rids  himself.'  WfaUe  deplor- 
ing tbe  unfortunate  plight  of  tbe  plaiBtlfl;  It 
must  be  declared  that  under  the  ndeo  of 
law  laid  down  by  the  supreme  court  of  this 
commonwealth,  be  is  not  entitled  to  onnpen- 
sation  at  the  lianda  of  defendant** 

C.  Smith  and  H.  J.  Kotz.  for  aM>elIant 
John  B.  Storm  and  A.  M.  I^lmer,  for  appel- 
lee. 

PER  CURIAM.  All  that  need  be  said  on 
the  questions  involved  in  this  case  will  be 
found  in  the  clear  and  satlsfactor)*  opinion 
of  the  learned  president  of  the  Thirty-First 
Judicial  district  who  presided  specially  at  tbe 
hearing  of  the  rule  for  new  trial  in  this  case. 
Neither  of  said  questions  requires  further 
elaboration.  There  was  no  error  in  direct- 
ing a  verdict  for  defendant  Judgment  af- 
firmed on  tbe  opinion  above  referred  tOL 


COMMONWEALTH,  to  Use  of  WYKOFF, 
V.  ROONET  et  aL 

(Supreme  Court  of  PennsylvanhL    April  1, 

1895.) 

CoNSTABLi  —  Liability  ox  Bono  —  pAii;.UBfl  to 
Sell  PaorsKTi  Letibd  or— Retcbx  to  Bzbcc- 

noil— PiaOL  EVIDBNCB— IVDSMXTTT  BoXD. 

1.  In  an  action  on  a  constable's  bond,  for 
refusal  to  sell  property  levied  oa  ondCT  execo* 
tion,  defendant  may  explain  by  parol  evidmce 
his  return  to  tbe  executioa.  "Exemption  claimed 
by  wife  of  defendant  and  A..  •  «  •  and  in- 
demnitr  refused  by  plaintiff. '  to  wbtm  tbat  A. 
claimed  the  proper^  levied  on,  and  gave  de- 
fendant written  notice  thereof. 

2.  Even  if  parol  evidence  it  not  admissible 
to  explain  such  return,  it  Is  eonclnsiTe  tiiat 
plaintiff   refused    Indemnity,   and  tbereftors 
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asainst  hla  rlgfct  of  recorOTt  1»  eoalA  not 
make  defendant  liable  on  his  boncL  for  refadng 
to  make  a  sale  of  i>rop©rty  leried  on,  without 
tPii(leriu£  an  indemnitr  bond. 

Appeal  from  court  of  comnum  pleu,  Clin- 
ton county* 

Action  1^  the  commonweftltti  of  Pennsjl- 
ranta,  for  the  we  of  Royal  D.  Wyk<^ 
against  John  Rooney  and  ottam,  on  a  con- 
stable's bond.  Judgment  for  defendants. 
Plaintiff  annals.  Affirmed. 

The  opinion  of  the  court  below  waa  as  fol- 
io wa: 

"After  the  evidence  waa  ckwed  the  conrt 
directed  a  Terdict  for  the  defendants,  betiuc 
of  the  opinion  that  the  plaintiff  covld  not 
maintain  his  action.  On  the  leth  day  of  Feb- 
ronry.  1892,  a  summons  In  assampBlt  on  the 
official  bond  of  John  Booney,  constable  of 
Noyes  township,  and  O.  B.  Noyes,  hla  sure- 
ty, was  Issned.  The  plaintiff  flied  a  state- 
ment, which,  after  reciting  the  bond,  declares 
that  the  condltlfm  of  said  bond  waa  broken 
by  the  consUUe,  In  this:  that  having;  an 
execution  In  hla  bands  In  favor  of  the  plain* 
tiff  against  one  David  Walters,  dated  No- 
vember 12,  1801,  be  made  a  levy  apon  ctr- 
tain  articles  of  pMSuwl  property,  bnt  did 
not  sell  said  goods  at  public  sale,  nor  did 
he  summon  three  dtelntercsted  and  compe- 
tent persons  to  appraise  the  pn^erty  levied 
upon,  nor  did  he,  on  or  before  the  return  day 
of  the  execution,  produce  to  the  justice  the 
receipt  of  the  plaintiff,  or  make  such  other 
return  to  said  execution  as  is  sufficient,  and 
required  by  law.  bnt  on  the  SOth  day  of  No- 
vember, A  D.  1891,  said  constable  made  the 
following  return  to  said  execution,  viz.:  'Ex- 
emption claimed  by  wife  of  defendant  and 
A.  S.  WalteiB  and  Girard  Walters  and  a  B, 
Noyes,  and  indemnity  reused  by  plalntltT.' 
On  the  trial  of  the  case,  we  allowed  parol 
proof  to  be  introduced  to  explain  the  return 
of  the  constable,  which  was  unintelligible 
without  such  proof.  To  this  the  plaintiff's 
coonsel  excepted  on  the  ground  that  the  re- 
turn of  the  constable  was  concluHlve,  and 
could  not  be  explained  by  pand  testimony. 
If  this  position  of  plaintiff's  counsel  Is  cor- 
rect, and  the  court  was  In  error  in  admitting 
said  parol  testimony,  then  the  plaintiff  has 
no  case,  and  the  return  of  the  constable  Is 
conclusive  that  Indemnity  waa  refused  by 
the  plaintiff.  But  In  our  opinion  the  parol 
evidence  was  admissible  to  explain  the  re- 
turn, and  it  was  shown  that  the  personal 
property  which  was  levied  upon  was  claimed 
by  A.  &  Walters,  Girard  Walters,  and  C.  B. 
Noyes,  and  that  the  constable  received  writ- 
ten notices  of  these  clatms,  which  were  ex- 
hibited In  evidence  on  the  triaL  After  these 
notices  had  been  served  on  the  constable, 
he  demanded  Indemnity  from  the  plaintiff 
before  be  would  proceed  to  sell  the  property. 
This  was  refused,  and  no  bond  of  Indem- 
nity t^dered  or  oCFered  to  the  constable, 
and  the  execution  was  returned  without  a 
sale.   It  was  the  duty  of  the  plaintiff  to 


have  tendered  or  offered  a  bond  of  Indemni- 
^  to  the  constable,  before  he  eonld  make 
him  liable  on  hts  bond,  for  refusing  to  make 
a  sale.  Without  determining  whether  this 
case  c(»nes  within  the  purview  of  the  sixth 
section  of  the  act  of  March  21.  1772,  we  are 
of  the  opinion  that  our  Instmction  to  find  a 
verdict  for  defendants  was  right  and  Just, 
as  It  la  an  attempt  to  make  an  officer  lia- 
ble without  any  default  having  t>eeu  shown." 

Seymour  D.  Ball,  for  appellant  Jesae  Mer- 
rill, for  appellees. 

PER  CURIAM.  The  learned  president  of 
the  common  pleas  was  clearly  right  In  di- 
recting a  verdict  for  the  defendants,  and 
there  is  nothing  in  the  record  that  would 
justify  a  reversal  of  the  Judgment  entered 
thereon.  We  affirm  It  on  the  opinion  of  the 
court  below.  Judgment  affirmed. 


BY  AN8  at  aL  V.  IfeOOBUIOE. 
(Snpr«ne  Conrt  of  Pennsylvania.   April  1, 
1886.) 

OUiaAUTT— AcOIFTAIfOS. 

One  who,  in  response  to  a  tdegram  from 
the  s^er  as  to  whether  be  will  xuaraDty  the 

payment  of  the  price  of  goods  sought  to  be  pur- 
chased by  another,  answers  that  he  will,  is  not 
liable  for  such  price  unless  notified  of  the  ac- 
ceptance of  his  guaranty. 

Appeal  from  court  of  common  pleas,  Clinton 
county. 

Action  by  T.  O.  Evans  &  Co.  against  C.  S. 
McCormIck  on  a  contract  of  guaranty.  Judg- 
ment, on  a  compulsory  nonsuit,  was  rendered 
for  defendant  A  mle  to  take  off  the  nonsuit 
was  discharged,  and  plaintiffs  appeal  Af- 
firmed. 

The  following  Is  the  opinion  of  the  trial 
jQdge: 

"The  cause  of  action  was  the  alleged  guar- 
anty of  O.  S.  McOormIck,  the  defendant 
Plaintiffs  were  in  the  wholesale  crockery  and 
queensware  business  at  Pittsburgh,  Pa.  Ear- 
ly in  July,  18S9,  they  received  an  order  for 
certain  goods  from  Mrs.  B.  M.  Blerly,  of  Du 
Bols,  Pa.  Their  traveling  salesman  had  taken 
the  order  from  iirs.  Blerly,  at  Du  Bols.  Not 
satisfied  of  Mrs.  Blerly's  solvency,  before  pro- 
ceeding to  fill  the  order  they  telegraphed  de- 
fendant St  Lock  Haven,  as  follows:  Tltts- 
burgh.  Pa.,  12.  2-13-89.  0.  S.  McCormlck: 
Blerly's  purchases  amount  to  about  seven  hun- 
dred dollars.  Will  you  guaranty  payment? 
T.  G.  Evans  &  Co.'  To  which  defendant, 
three  days  later,  wired  the  following  answer: 
'Lock  Haven,  Pa.,  16.  2-10-89.  T.  Q.  Ev- 
ans A  Co.,  213  Market  St,  Pgh.:  I  will  guar- 
anty payment  of  Blerly  bill.  O.  S.  McCor- 
mlck.' Just  what  led  to  this  Inquiry,  does  not 
appear.  Upon  receipt  of  McCormtct's  tele- 
gram, and  on  the  strength  of  the  alleged  guar- 
anty, plaintiffs  shipped  the  goods  ordered.— 
some  to  Mrs.  Blerly,  and  some  to  McCormlck, 
at  Du  Bols.  All  were  received  by  Mrs.  Blerly. 

Digitized  byV^OOglC 


664 


▲TIaINTIO  BEPORTBR.  yoL  8L 


On  plalntltti'  tioc^  of  oorijslnal  entry,  aoma  of 
the  aoods  were  dutrged  to  Mn.  Blerly,  and 
•ome  to  McCormlck.  On  their  ledger,  all  w«« 
charged  to  Mccormick.  Because  no  notice  lud 
been  glren  to  M^^irmlck  of  the  accq^tance  of 
hie  Kuanmty,  and  tbat  the  goods  bad  been 
sold  on  the  atrmgCb  of  the  wne^  plaintiffs 
were  ncHunited. 

"The  dedslona  leaTe  no  room  for  doabt  that* 
exc^t  In  *Gasea  of  absolute  guaranty,  accepted 
when  ^Toai,'  notice  of  acceptance  la  necensury 
to  fix  ttie  liability  of  the  goarantor.  Qordner 
T.  Lloyd.  110  Pa.  St  278.  2  AtL  B82,  and  eases 
th«e  cited.  It  is  contended  ixf  counsel,  how- 
ever, tiiat.  If  the  guaranty  Is  made  at  tibe  re- 
quest of  the  guarantee,  it  then  becomes  the  an- 
swer of  the  guarantor  to  a  prcqxisal  made  to 
him,  and  its  delivery  to  and  for  the  nse  of  the 
guarantee  completes  the  communlcatkm  be- 
tween them,  fud  oonstltntes  a  contract'  As 
authority  for  this  position.  Davis  v.  Wells,  lOi 
V.  8.  160^  and  UaCblne  Go.  v.  Blcharda,  US 
U.  S.  624.  6  Supw  Ct  173,  are  dted.  Theae 
cases  do  sb  hold,  although  the  decisions  turned 
on  other  points.  Looking  to  our  own  deci- 
sion s,  we  find  a  different  doctrine  held  in  Kay 
T.  Allen,  9  Fa.  St  82a  It  was  argued  by 
counsel  tliat  a  precedent  request  by  the  cred- 
itor to  the  party  subsequently  offering  tlie 
guaranty  was  equivalent  to  notice  <a  nece^/tr 
ance.'  Mr.  Justice  Bell,  delivering  the  opinion 
of  the  nmrt,  could  find  no  warrant  for  any 
such  view.  In  rejecting  the  pn^widtioii  berea- 
sons  as  follows:  'Indeed,  it  la  difficult  to  Im- 
agine how  a  ivecedent  request  alone  can  sup- 
ply the  ^ce  ot  subsequent  notice,  since,  after 
request  made,  and  proffer  of  guaranty,  the 
merdiaot  may  refuse  the  credit  or  advance 
craved,  and,  without  notice,  the  surety  cannot 
know  whether  lie  has  or  not  So  for  la  this 
insisted  <m  tbat  it  Is  said,  without  notice  there 
can  be  no  contract  fbr,  like  all  other  con- 
tracts, that  of  guaranty  requires  both  a  pro- 
posal and  acceptance  thereof.'  This  doctrine 
was  distinctly  recognized  and  reaffirmed  in 
Gardner  v.  Lloyd,  sapra,  decided  since  the 
case  In  104  U.  S.,  Mr.  Justice  Oreen  quoting 
the  very  language  of  Judge  Bell.  The  reason- 
ing of  the  supreme  court  of  this  state  Is  con- 
vincing, while  for  the  doctrine  of  the  United 
States  court  no  reason  Is  offered,  and  we  feel 
bound  to  follow  the  dedslons  of  our  own 
courts.  In  the  case  at  Ixur,  the  most  that  can 
be  said  for  plaintiffs  is  that  their  telegram  was 
a  pi-ecedent  request  whiidi  was  followed  by  a 
subsequent  offer  of  guaranty  from  the  de- 
fendant Defendant  was  entitled  to  notice  be- 
fore be  could  be  held  on  his  guaranty.  To 
my  mind,  plaintiffs  hare  not  made  a  better.  If 
indeed  so  good,  a  allowing  as  did  Ooe  in  his 
case  against  Bu^er,  reported  In  110  Fa.  St 
366,  B  AtL  20.  There  the  guarantor  signed 
tiie  guaranty  at  the  instance  of  the  agent  of 
the  guarantee.  The  contract  guarantied,  though 
executed  by  the  debtor,  had  not  yet  been  sign- 
ed by  tlie  guarantee.  It  was  executed  by  him 
soon  afterwards,  but  no  notice  thereof  was 
given  to  the  guarantor.  The  suprems  court 


held  that  absence  of  notlea  of  acceptance  wai 
filial,  and  sustained  a  Jndgmait  of  iMOsnit 
Tills  is  In  harmony  with  the  unbroken  line  ot 
decisions  preceditig  it  and  la  oondualTe  of  the 
question  under  consldaatlon. 

*1t  la  urged  tbat  then  is  teatimonr  tram 
which  the  Jury  ooold  find  that  defendant  wss 
Interested  In  Mra.Bleriy*8  pnrdiase;  that  the 
goods  were  In  fact  bought  for  Urn.  We  do  not 
think  so.  Joseph  Baialngcr,the  tenant  nt  the 
hotel  under  MoCoomilck  and  Beener,  says  he 
purchased  fn»n  McGnmtdE  a  one-half  inter- 
est in  these  goods  <m  DecemberlS,  1889.  This 
was  ten  months  after  the  sale  to  Mrs.  Blerly. 
It  was  not  sliovm  bow  MeCormiiA  came  bj 
this  <me-half  interest,  or  that  he  knew  where 
the  goods  came  from.  The  fair  and  natural 
presnn^ptlon  would  be  that  he  bought  from 
Mrs.  Bierly.  Thwe  is  nrtbiag  In  plalntlfls' 
tostlmony  to  show  tliat  MieOonnkk  ever,  prior 
to  tiw  bringing  ct  tlile  salt  bad  knowledge 
ttiat  Bvana  &  Oo.  bad  sold  the  goods  In  ques- 
tion, or  any  other  goods,  to  Mrs.  Bieriy. 
Plaintiffs  could  have  shown  how  this  was.  and 
It  was  their  duty  to  do  so.  They  seek  to  re- 
cover from  McCormlck,  not  as  the  original 
debtor,  but  as  aurety.  In  aU  casea  when  a 
plaintiff  seeks  to  make  one  man  liable  for  the 
debt  of  another,  the  case  must  be  idalnlj-  made 
out  Every  ambiguity  In  tlie  erldoice  w^bs 
In  fiivor  ot  the  defendant'  Ecdlonr  Stock- 
tan,  20  Fa.  St  460." 

W.  G.  Kress,  for  appellants,  dine  O.  Furst. 

for  appellee. 

PER  CURIAM.  The  only  error  jHvperiy  as- 
signed Is  the  refusal  of  the  court  l}elow  to  take 
off  the  Judgment  of  nonsuit  For  reasons  giv- 
en by  the  learned  president  of  the  BIgfath  Ju- 
dicial district  who  specially  presided  at  tho 
hearing,  we  are  satlsfled  that  the  rule  to  take 
off  the  compulsory  nonsuit  was  rightly  dis- 
charged. The  judgment  Is  affirmed  on  his 
opinion. 


TOBTHANNA  A  I/BHIGH  LUMBER  OO. 
et  aL  v.  HOME  IN&  CO. 

(Supreme  Court  of  Fennaylvania.    April  1, 
1805.) 

Judghk:<t  bt  Dbfaclt— ArriOAViT  of  DsreirsK. 

A  rule  of  court  provided  that  plaintiff 
should  be  entitled  to  judgment  by  default  for 
want  of  an  affidavit  of  defense  to  oe  entered  in 
the  conrt  on  the  third  day  of  Hie  next  sncceol- 
iag  term  to  which  the  process  was  retunmble. 
or  in  theprothonotary's  office  at  any  time  after. 
Laws  18o7,  p.  271,  |  B  (passed  subsequent  tn 
the  role),  provides  mat  judgment  may  be  mored 
for  in  accordance  with  toe  pieaent  practice  if  ao 
affidavit  of  defense  be  filed  within  15  days  after 
notice  of  the  filing  of  plaintiff's  statement.  IMd 
that,  where  defendant  fails  to  file  an  affidaiit 
of  defense  within  15  days- after  notice  of  the 
filing  of  plaintiCTs  statement,  the  prothouotarr 
has  anttiority  at  any  time  uiereafter  to  enter 
Judgment  in  favor  of  idalntiff. 

Appeal  frmn  conrt  of  common  pleaa,  Mon- 
roe coontT; 
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Action  1^  Tobyhanna  ft  Lehlgb  Ijumbcv 
Company  and  another  against  Home  Insnr- 
ance  Ctnnpaor  on  a  flro  Insurance  policy. 
Judgment  1^  defiralt  vaa  entered  In  pWn- 
tllTa  CaTor.  A  nde  to  ahow  cftnae  why  the 
Judgment  abonld  not  tw  racated  waa  dlacbar- 
ged.  and  defoidant  appeala.  Judgment  af* 
firmed,  and  appeal  dlsmleaed. 

The  following  la  the  oplnl<m  of  tbB  trial 
Judge:  "The  munmons  In  tlila  eaae  was  Is- 
sued on  the  11th  day  OC  September,  1801  On 
the  same  day  idalntUC  filed  Its  atatoaent 
The  summons  and  statement  were  aenred 
upon  the  defendant  on  the  14th  of  Septonber 
following.  Tba  return  day  of  the  aommous 
was  the  first  day  of  next  termr-4he  Btth  of 
September,  1804,— Just  ten  days  after  aerrlce. 
The  defendant  caused  Rs  appearance  to  be 
entered  <m  the  return  day.  No  afitdarlt  of 
defense  was  filed  In  the  pro4h<Hiotary*s  cfflce 
by  the  defendant  witiiln  fifteen  days  of  the 
service  of  the  atatemoit;  and  thereupon,  on 
the  1st  of  October,  1894,  the  plaintiff  took 
Judgment  by  defanit,  f«r  want  ot  such  affi- 
davit, against  the  defendant  In  the  sum  of 
(735.  In  the  prothonotary*>  office.  The  court 
was  not  in  searion  at  the  time  thla  Judgment 
was  entered.  It  serans  that  on  the  10th  of 
October,  1804,  the  plaintiff  again  took  Judg- 
ment in  the  prothonotary's  office  against  the 
defendant  In  the  sum  of  $736.06  by  default 
for  want  of  an  affidavit  of  defense  At  the 
argument  It  was  conceded  by  the  plaintiff 
that  this  sec<md  Judgment  was  void.  We  so 
treat  it.  The  contention,  therefore.  Is  con- 
fined to  the  Judgment  entered  October  1, 
lfi04.  The  defendant  alleges  that  the  ixi6g' 
ment  was  entered  without  warrant  of  law, 
and  contrary  to  the  rales  of  this  court  It  Is 
argued  that  under  the  act  of  1887  (P.  L.  271) 
tbe  motion  for  Judgment  must  be  made  In 
conrt;  that  It  cannot  be  tB\ea  In  the  pro- 
thonotary's office  before  the  prothonotary; 
and  that,  under  our  rules  of  court,  thla  Judg- 
ment conld  not  have  been  moved  for  In  the 
prothonotary's  office  until  after  the  third 
day  of  the  next  succeeding  term  to  which  the 
process  Issued  was  returnable.  The  iden- 
tical points  made  by  the  defendant  were 
OTOTuled  by  the  late  presidrat  Judge  of  thla 
district,  Hon.  S.  S.  Dreher,  in  Oswego  Rlv- 
or  Palp  Co.  T.  Delaware  Water  Oap  Pulp 
Co.,  10  Pa.  Co.  Ct  R.  812.  This  Is  a  well-con- 
sidered oplnlm.  In  our  Judgment,  and  we 
adopt  It  as  sound.  He  says:  *The  defendant 
contends  that  the  motion  for  Judgment  for 
want  of  an  affidavit  of  defense  should  be 
made  In  court,  and  that  the  prottumotary 
cannot  enter  Judgment  on  motion  before  him. 
Our  rule  of  court  adopted  before  the  passage 
of  the  act  of  1887  provides  that  the  plaintiff 
shall  be  entitled  to  Judgment  by  default  tor 
want  of  an  aflldavtt  of  defense,  to  be  en- 
tered in  court,  at  Us  request,  on  the  third 
(Uiy  of  the  next  succeeding  term  to  which  the 
process  issued  is  returnable  •  •  •  or  In 
the  prothonotary's  oBee,  or  In  oonrt,  at  any 
time  aXteCt  tuless  the  defendant  shall  have 


made  an  aflldavtt,  and  filed  the  lame  with 
tbe  prothoDotazy.  •  •  *  Am  I  ondaratand 
the  fifth  section  of  the  procedure  act  of  1887, 
Indgmuit  may  be  nwved  for  If  no  affldavH 
of  defmse  be  filed  wKhln  flfteen  days  after 
notice  ot  the  filing  of  the  plalntUTs  atate- 
m«it.  In  accordance  with  the  present  pnu> 
tlce  In  actions  in  debt  and  aasnmpslt;  and 
as  under  our  rule  of  conrt  and  praetlce,  the 
plahitifl  la  entitled  to  Jndgmant  by  defkult 
for  want  <A  an  affidavit  of  defense  to  be  oi- 
tared  In  court  at  his  request  on  the  third  day 
of  the  next  succeeding  term  to  which  the 
process  la  retnmaMe,  or  In  the  prothono- 
tary's office  at  any  time  after,  unless  the  de* 
fradant  shall  have  made  an  afildavlt  and 
filed  the  same,  I  am  of  optnlMi  that  Uie  pro- 
thmotary  bad  autiunfty  to  Miter  Judgment 
In  thla  case.  The  act  of  aasembty  has  fixed 
.fifteen  days  after  notice  of  the  plaintUTa 
statement  having  been  filed.  Instead  ot  the 
third  day  of  the  next  succeedbig  term,  leav- 
ing the  rule  of  court  and  practice  thwenndor 
to  stand  in  all  respects,  and  excepting  as  to 
the  time  when  Judgment  may  be  moved  tew 
or  requested.'  HiIs  ruling  is  fuUy  sustained, 
we  think,  by  our  supreme  court  in  Newb(rtd 
V.  Pennock,  154  Pa.  St.  COl,  26  AO.  606; 
Marlln  v.  Waters,  127  Pa.  St  177,  17  AtL 
800;  Welgley  v.  Teal,  126  Pa.  St  498,  17  Aa 
498.  The  defendant  dtes  tbe  act  of  1889 
(P.  L.  41),  and  argues  from  It  that,  prior  to 
its  passage,  Judgment  tar  want  of  affidavit 
of  defuse  under  the  act  of  1887  conld  only 
be  entered  whoi  properly  moved  tar  in  court 
It  will  be  observed  that  the  dedsloo  of  Judge 
Drdior,  supra,  vras  rendered  Ui  1891.  As  we 
look  at  the  act  of  1889,  It  settiea  a  practice 
concerning  whidi  there  may  have  been  there- 
tofore a  diversity  of  ojrinlon  and  practice. 
Taking  the  reewd  as  it  Is,  we  see  nothing  to 
warrant  our  Interfvence  with  the  Judgment 
And  now.  November  12,  1804,  the  rule,  here- 
tofore granted  to  defendant  aa  the  2Sd  of  04^ 
tober,  1894,  la  discharged.** 

Jaa.  W.  Oakford  and  S.  Holmes,  for  appe- 
lant John  B.  Storm  and  Charles  B.  Staples, 

for  appellee. 

PBR  CURIAM.  If  the  refusal  of  the  court 
to  vacate  the  Judgment  altered  against  the 
defendant  for  want  et  an  affidavit  of  de- 
fense needs  any  vindication.  It  will  be  found 
in  the  opinion  of  tbe  learned  Judge,  sent  up 
with  the  record,  and  authorities  therein  dt-  . 
ed.  Plaintiffs'  statenent  with  eoj^y  of  the 
policy  at  which  their  dlaim  is  founded,  was 
filed,  and  summcms  issued  on  September  11, 
returnable  on  September  24,  1894.  On  Sep* 
tember  14,  the  summona  and  copy  at  state* 
ment  w««  duly  served  on  defendant,  and  on 
October  1,  IS  days  thereafter.  Judgment  waa 
entered  for  want  of  an  affidavit  of  defense. 
According  to  W^ley  v.  Teal,  125  Pa.  St 
498.  17  AtL  498,  and  subsequent  cases,  the 
Jw^ment  thus  entered  Is  r^nlar  and  valUL 
Tbe  defendant  company's  affidavit  of  de- 
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fense  wu  not  filed  until  November  6,  1894. 
more  than  a  month  after  entry  of  the  Judg- 
ment, and  no  excuse  appears  to  have  been 
<^ered  either  for  the  original  default,  or  for 
the  subsequent  unreasonable  delay  In  pre- 
■entlng  the  affidavit  of  defense.  In  the  cir- 
cumstances disclosed  by  the  record  there  was 
no  errof  in  refusing  to  disturb  the  regularly 
entered  Judgmeot  Decree  affirmed,  and  ap- 
peal dismlsaed,  witb  coats  to  be  paid  by  ap- 
pellant. 


WBLLMAN  T.  BOROUGH  OF  SUSQUE- 
HANNA DEPOT. 
(Supreme  Court  of  FeDDsylrania.    April  1, 
1885.) 

HlOHWATS— IitiSIUTT  OV  BOBOCOB  —  FAIItURB  TO 

Fbotidb  BiHaiBBs— Nonoa  or  Dbvbots— 

COKTRIBDTOBT  NeGLIOBKCB. 

1.  Whether  a  borough  was  negligent  In  not 
erecting  barriers  on  the  part  of  a  road  running 
alone  a  railroad  track  2s  feet  above  the  nmde 
of  de  track,  there  being  a  60-feet  lengUt  of 
grade  between  Hie  road  and  the  tradi,  is  a  gues- 
fion  for  the  jury. 

2.  Though  a  borough  may  have  been  negli- 
gent in  failing  to  provide  barriers  on  a  road 
running  along  an  embankment,  it  is  not  liable 
to  one  injured  bj  being  thrown  over  the  em- 
bankment by  a  horse  suffering  from  blind  stag- 
gers. 

3.  Where  a  borough  is  negligent  in  failing 
to  provide  barriers  on  the  part  of  a  road  run- 
ning along  an  embankment  at  the  foot  of  which 
there  are  railroad  tracks,  the  borough  Is  liable 
to  one  whose  horse  throujgh  frifl^t  from  a  train 
runs  over  the  embankment. 

4.  One  who,  knowing  a  road  to  be  unsafe, 
uses  it,  with  knowledge  that  there  was  a  safe 
road  to  his  desUnatioQ,  cannot  recover  for  In- 
juries resulting  from  defects  in  the  former  road. 

Appeal  from  court  of  common  pleas,  Sua- 
qnehanna  county. 

Action  by  David  Wellman  against  the  bor- 
ough of  Susquehanna  Depot  tor  personal  In- 
juries. Judgment  was  rendered  for  plaintiff, 
tad  defendant  appeals.  Affirmed. 

The  following  la  the  charge  of  the  trial 
court: 

"On  the  22d  day  of  July,  1891,  David 
Wellman,  the  plaintiff  in  this  case,  was  trav- 
eling from  the  borough  of  Suscpiehauna  De- 
pot to  his  home.  In  New  Mllford  township. 
While  in  the  borough  of  Susquehanna  Depot, 
at  a  point  on  Front  street,  not  far  from  where 
the  depot  of  the  New  Yorb,  Lake  Brie  and 
Western  Railroad  Is,  the  horse  which  he  was 
driving  plunged  off  from  the  bank,  which 
is  elevated  some  distance  from  the  level 
ground  below,  talElDg  with  him  the  wagon 
and  the  plaintiff,  and  he  was  carried  by  this 
accident  down  to  the  edge  of  the  railroad 
tracks  which  ran  at  the  foot  of  this  em- 
bankment He  alleges  that  the  borough  au. 
tbtHities  of  Susquehanna  D^K>t  were  negU- 
gait  In  not  keeping  this  road  which  he  was 
traveling  upon  In  proper  repabr,  and  he  has 
brought  this  suit  for  the  purpose  ot  recover. 
Ing  compensatifNi  for  the  Injutlea  which  he 
alleges  be  received  at  tbat  time.  It  Is  admit- 
tad  on  tbetrlaltiiat  tbemdottbeplacewbere 


this  accldmt  occniredwas  within  the  limits  of 
the  borough  of  Susquehanna  Depot,aiid  wad  a 
public  road,  which  the  borough  autliorities 
were  bound  to  keep  in  renialr.  It  la  the  dac? 
of  borough  or  township  authorities  to  keep 
constantly  open  and  In  repair  all  public 
roads  or  highways  within  the  municipality, 
township,  or  borough  clear  of  all  Impedi- 
ments to  easy  and  convenient  passing  and 
traveling,  at  the  expense  of  the  borough  or 
township.  If  the  borough  or  township  neg- 
lects to  keep  the  public  roads  In  a  reason- 
ably safe  c<mditioa  and  repair,  it  la  negli- 
gence on  its  part,  and,  If  any  person  trav- 
ellng  on  the  public  highway  In  the  exercise  of 
ordinary  care  Is  injured  because  of  the  ueg- 
ligence  of  the  township,  he  haa  the  right  to 
recover  the  damages  occasitmed  by  tbe  in- 
Jury.  N^llgence  Is  the  want  of .  ordinary 
care.  Tbe  degree  of  care  which  Is  required 
of  the  township  or  borough  authorities  has 
no  exact  legal  standard.  The  law  does  not 
impose  any  absf^ute  liability  for  every  In- 
sufficiency of  tbe  road,  or  for  every  impedi- 
ment to  easy  and  convenient  traveling.  Tbe 
authorities  are  required  to  do  what  Is  prac- 
ticable to  be  done,  and  to  preserve  a  rea- 
aooable  condition  of  safety,  with  reference 
to  tbe  kind  of  road.  Its  peculiar  locaUon.  Its 
adjacency  to  places  of  peril,  and  the  amount 
and  kind  of  travel  that  it  acoomiufMlatea, 
Offiioraliy  they  are  bound  to  exercise  reason- 
able and  ordinary  care^  acotu^ing  to  tbe  cir- 
cumstances. The  object  of  a  public  road  Is 
to  afford  a  convenietit  and  reasonably  safe 
means  of  passage  for  persons  traveltag  tb»e- 
on  with  luHTsea,  wagons,  etc.,  and  it  la  the 
duty  of  tbe  supervisors  or  borough  authori- 
ties as  f ar  aa  practicable  to  do  what  Is  rea- 
Bonably  necessary  to  secure  this  object.  That 
la  tbe  duty  of  the  sopervlBOrs  ct  a  towosbip 
or  the  authorities  of  a  1k»oii^  In  maintain- 
ing a  public  road. 

"There  Is  another  t^indple  In  connectitHi 
with  suits  for  damages  1^  act^nts.  Wtaer- 
ertat  an  accident  occurs  upoa  a  pabUc  road  to 
a  party.  In  wder  to  allow  any  recovery 
against  the  township  for  damages  by  reasrai 
of  a  defect  In  the  highway.  It  must  Appear 
that  tbe  party  Injured  was  tree  from  neg^ 
gence  himself;  negligence  being  the  wast 
of  the  care  of  an  ordinarily  pmdent  man 
under  the  circumstances.  Therefore,  where 
one  brings  suit  against  a  township  oar  bOTougb 
for  injuries  received  on  account  of  a  defect 
in  the  public  highway,  be  t»nnot  recover  if 
he  has  in  any  manner  been  guilty  of  con- 
tributory negligence,  or  has  not  eKrclsed  the 
core  which  a  reasonably  prudent  man  wouIJ 
jmAer  the  circumstancea,  ^Ihe  si^reme  court 
has  held  that  where  there  are  two  roads,  <m« 
of  which  is  known  to  be  dangonus  by  the 
party  naing  It  and  tbe  atiux  saf^  where  tbe 
roadBgototbesamedeetlnation,itlB  the  duty 
of  the  party  to  take  the  safe  road  Instead  of 
tbe  unsafe  one;  and  if  he,  knowing  tbe  c<xi- 
dltlouB  of  the  two  roads,  and  aae  to  be  safe 
and  tiw  other  vnnfe,  TohmtarUy  takes  the 
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unsafe  road,  that  of  Itself  is  an  act  of  con< 
trlbutory  neerllgrence,  and  be  cannot  recorw 
for  any  damages  lie  may  have  sustained  by 
Tolnntartly  pasaiog  over  tlie  unsafe  road 
when  be  had  a  safe  one  which  he  could  hare 
traveled.) 

"It  I8  claimed  by  the  plaintiff  In  this  case 
that  at  the  time  that  he  passed  over  this  road 
the  road  at  the  point  where  he  went  off  the 
bank  was  defective  by  reason  of  not  bavlng 
barriers  erected  upon  the  sides  of  the  em- 
bankment It  appears  from  the  uncontradict- 
ed evidence  in  this  case  that  at  the  point 
where  he  went  over  the  bank  the  road  1b  be- 
tween 28  and  29  feet  perpendicularly  from 
the  level  of  the  railroad  tracks  below,  and  be- 
tween  60  and  60  feet  length  of  grade  from  the 
edge  of  the  embankment  to  the  edge  of  the 
track,  and  that  along  the  bottom  of  that 
embankment  there  are  several  tracks  of  tbe 
New  York,  Lake  Erie  &  Western  Railroad,  a 
part  of  which  are  the  yard  tratikB  at  tbe  sta- 
tion of  Susquehanna,  upon  which  mglnee 
and  oars  are  freqnentily  passing  and  repass- 
ing, and  that,  by  reason  of  this  passing  and 
repassing  of  the  locomotives  and  cars,  all 
borsea  are  liable  to  become  frightened  at  the 
cars,  either  by  the  escape  of  steam  or  the 
blowing  of  the  whistle  or  the  nunbltng  of  tbe 
cars  or  tbe  smoke;  and  that,  In  view  of  this 
sltoatlon  of  the  road,  the  high  bank,  and  Its 
being  adjacent  to  this  railroad  with  these 
objects  of  fright,  It  was  the  duty  of  the  bor- 
ough antborltles  to  use  all  reasonable  care 
to  protect  that  road  from  the  effects  of 
frights  occasioned  to  borses  and  teams  by 
those  causes.  Ordinarily,  the  supervisors  of  a 
township  or  the  borough  authorities  have 
completed  their  duty  when  they  make  a  safe 
roadbed,  level,  smooth,  and  broad  enongh 
for  ordinary  travel.  But  when  there  are  ob- 
jects adjacent  to  tbe  road,  calculated  to  pro- 
duce fright,  and  danger  to  travelers  upon  It, 
then  the  question  arises  whether  it  Is  not 
thrir  duty,  under  such  circumstances,  to  go 
furthM,  and  provide  preventatives  frwu  ac> 
cldenta  by  reason  of  such  dangers.  And 
the  snprenw  court  have  held  that  In  such 
caaes  It  Is  a  question  of  fact  tot  the  Jury  to 
determine  from  all  the  circumstances  of  the 
case,  tbe  proximity  of  the  dangerooa  objects, 
eta,  whether  It  was  the  duty  of  the  antlHUS 
Mes,  In  the  exercise  of  ordinary  care,  to  pro- 
vide Boch  protection  for  the  trav^lng  public 
over  the  road.  The  plaintiff  claims  that  the 
authorities  were  negligent  in  not  providing 
and  erecting  barriers  along  the  edge  of  this 
road,  so  that  In  case  a  horse  was  frightened 
be  woqM  not  run  off  the  bank. 

"The  flnt  question  for  you  to  pass  upon 
Is  the  question  of  the  negligence  of  the  town* 
ahlp.  That,  under  all  tbe  evidence,  is  for  yon. 
If  it  was  their  duty,  under  such  circumstan- 
ces, to  provide  such  barriers,  and  they  did 
not,  then  tlie  ofScers  of  the  township  were 
negligent,  and  tbe  township  liable  for  acci- 
d«it8  that  occurred  by  reason  of  its  negll< 
gene&    But  If  you  ahall  find  from  the  facts 


in  this  case  that  there  was  no  negligence  In 
the  borough  of  Susquehanna  in  not  provid- 
ing barrlera  there,  then  you  will  find  fo^  the 
defendant,  and  that  would  be  the  end  of  this 
case,  because  all  that  the  boroi^h  is  held 
responsible  for  is  for  the  ordinary  care  re* 
quired  in  the  protection  of  the  road  under 
tbe  circumstances  of  tbe  case.  The  plain- 
tiff claims  that  his  horse  took  fright,  in  go* 
ing  along  there,  from  the  trains  iqwn  the 
railroad,  the  whistle,  the  escape  of  steam  and 
smoke.  The  defendant  denies  this,  and 
claims  that  the  horse  wajs  not  frightened  at 
the  railroad  or  the  steam  or  tbe  smoke;  that 
the  horse  \ns  subject  to  blind  staggers,  or 
sickness  of  the  stomach,  and  became  no- 
manageable  tj  reason  of  such  sickness,  and 
plunged  off  the  bank.  Now,  the  township 
authorities  are  responsible  In  providing  for 
only  such  dangmi  as  might  t>e  reasonably 
foreseen,  and  they  would  not  be  responsible 
for  injuries  that  occurred  by  reason  of  a 
horse  being  taken  with  the  blind  staggers, 
and  becoming  unmanageable,  and  plunging 
over  the  side  of  the  bank,  although  they  may 
have  been  negligent  in  not  erecting  barriers 
at  that  point  You  will  remember  all  the 
evidence  in  relation  to  this  question  of  tbe 
sickness  of  tbe  horse,  and  dispose  of  that 
question  In  the  light  of  all  Its  surrounding 
circumstances.  If  the  accident  was  caused 
by  this  Intervening  cause,— tbe  sickness  of 
the  horse,— which  the  borough  authorities 
could  not  have  foreseen,  they  would  not  be 
responsible  for  it  But  If  yon  shall  find 
that  the  plaintiff  In  this  case  himself  was 
free  from  contributory  negligence;  that  un- 
der all  the  circumstances,  as  we  have  in- 
structed you  with  regard  to  <^ntribntory 
negligence,  he  was  free  from  any  contribu- 
tory negligence  on  his  part;  and  tbat  the 
horae  took  fright  from  tbis  car  or  tbe  engine, 
and  plunged  down  this  bank,  and  that  the 
township  was  guilty  of  negligence  In  not 
having  erected  barriers  suitable  to  protect 
it  from  accidents  of  such  a  nature,— then  the 
plaintiff  would  be  entitled  to  recover  com- 
pensation for  such  injuries  as  he  baa  re- 
ceived. And  in  estimating  the  damages  tbe 
Jury  should  allow  for  the  direct  expenses 
Incurred  by  the  plaintiff  by  reason  of  tbe  in- 
jury, fbr  the  Inconveniuwe  he  is  subject  to, 
for  the  pain  and  suffering,  bodily  and  men- 
tally, already  experienced  and  likely  to  be 
fficperienced,  for  the  pecuniary  ton  be  has 
sustained  and  is  likely  to  sustain  from  his 
injury,  and  also  his  actual  permanent  loss 
of  earning  power  caused  by  the  accident. 

"The  couns^  fbr  the  plaintiff  have  sub- 
mitted certain  points  in  writing,  requesting 
us  to  charge  you  as  follows; 

**  '(I)  It  Is  the  duty  of  a  borough  to  keep 
Its  streets  or  highways  In  a  safe  condition 
for  public  travel;  and  If  It  neglects  that 
duty,  and  a  penon  Is  injured  In  consequence 
of  such  neglect,  and  without  any  act  of  Us 
own,  or  any  negligence  on  bis  part  hi  any 
manner  contHbotory  to       Injury,  then  tbe 
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borough  Is  liable  to  the  party  Injured  tor 
such  damages  as  be  may  have  sustained  In 
consequence  of  the  negligence  of  the  bor- 
ough.'  Answer.  That  is  affirmed. 

"  'f2)  In  a  large  borough,  containing  four 
or  nre  tlionsaod  populatiou,  a  higher  degree 
of  care  la  required  to  be  exercised  by  the 
borough  authorities  over  its  main  streets  and 
highways  than  Is  required  of  township  offl- 
cent  In  a  sparsely  settled  country  district, 
where  there  Is  comparatlrely  little  travel, 
and  a  limited  rate  of  taxation  for  road  pur- 
poses.*   Answer.  Tbat  is  affirmed. 

"  *(3)  A  roadbed  In  a  borough  may  be  of 
sufficient  width,  with  a  smooth  roadbed,  but 
If  It  Is  BO  situated,  by  reason  of  Its  proximity 
to  a  railroad,  upon  a  side  hill,  with  a  steep 
decline  to  a  railroad,  where  trains  are  fre- 
quently passing,  it  Is  the  duty  of  the  bor- 
ough to  take  all  needful  precautions  for  the 
safety  of  travelers  who  have  to  use  the  road, 
to  guard  them  from  accidents;  and  where 
such  duty  exists,  but  is  neglected  by  the  bor- 
ough, and  injury  results  to  any  person  In 
consequence  of  such  neglect,  the  borough 
is  liable  for  the  damages  sustained.  If  there 
was  no  negligence  upon  the  part  of  the  per- 
son lujured  that  la  any  manner  contributed 
to  the  injury.'    Answer.  That  Is  affirmed. 

"  *(4)  If  the  jury  in  this  case  find  from  the 
evidence  submitted  to  them  that  common 
prudence  required  that  safeguards  should 
have  beeu  placed  along  the  highway  where 
the  accident  occurred,  then  the  omission  of 
the  borough  to  erect  such  guards  was  negli- 
gence; and  if,  by  reason  of  the  want  of 
such  guards,  the  plaintiff,  with  horse  and 
wagon,  were  precipitated  down  a  steep  de- 
clivity, and  received  the  Injuries  complain- 
ed of,  and  the  plalatlff  was  not  guilty  of  any 
contributory  negligence,  then  the  plaintiff 
Is  entitled  to  recover  for  the  Injurtes  sus- 
tained such  an  amount  of  dama^  as  the 
jury  shall  find  will  probably  compensate 
him  for  his  Injuries.'  Answer.  That  is  af- 
firmed. 

"  '(&)  If  the  absence  of  barriers  was  a  neg- 
lect of  the  duty  the  borough  owed  to  per^ 
sons  traveling  upon  the  street  where  the  ac- 
cident occurred  In  order  to  protect  them 
against  injury,  and  for  want  of  such  bar- 
riers the  plaintiff  was  thrown  from  the  high- 
way down  upon  the  railroad  track,  and  in- 
jured, without  any  fault  of  his  own,  and 
without  any  contributory  negligence  on  Us 
part,  then  such  defect  was  the  proximate 
cause  of  the  Injury,  and  the  plaintiff,  if  he 
was  injured  at  the  time  complained  of,  is 
entitled  to  recover  compensation  for  such 
Injuries.'  Answer.  That  is  refused.  The 
question  of  whether  the  absence  of  barriers 
was  the  proximate  cause  of  the  accident,  or 
whether  such  proximate  cause  was  the  strug- 
gle of  the  horse,  rendered  unmanageable  by 
reason  of  sickness.  Is  a  .question  of  fact,  and 
la  left  to  the  jury  to  determine. 

**  *<6>  If  the  railroad  adjoins  the  highway  at 
the  place  where  the  accident  occurred,  and 


if  there  were  no  barriers  between  the  street 
and  the  railroad,  then,  if  the  Jury  find  tbat  It 
was  the  duty  of  the  bMongh  to  have  ovcted 
snch  safeguards  at  such  point  to  protect  per- 
sons traveling  with  teams  from  Injwy.  then 
the  neglect  to  erect  barriers  was  neffUgence 
upon  the  part  of  the  borough,  and  the  plain- 
tiff is  entitled  to  recover  damages  for  the  In- 
juries by  him  sustained,  if  any,  such  u  will 
compensate  him  for  snch  iojurlea,  If  there  waa 
not  any  amtributory  negligence  oa  his  part 
tending  to  produce  his  Injuries.*  Answer. 
This  is  affirmed,  with  the  proviso  that  the 
Jury  shall  also  find  that  the  accident  was  not 
occasioned  by  the  sickness  of  the  horse. 

"'(7)  If  the  borough  was  negligent  in  the 
protection  of  the  street,  then,  although  soma 
other  evoit  may  have  concurred  with  the  t>or- 
ough's  negligence  to  cause  the  accident,  yet, 
if  the  Jury  find  and  are  satisfied  that  the  in- 
jury would  not  have  happened  had  the  bor- 
ough not  been  in  fault  in  not  protecting  the 
street,  and  there  was  no  negligence  on  the 
part  of  the  plaintiff,  then  the  plaintiff  ia  enti- 
tled to  recover  for  the  injuries  sustained.* 
Answer.  This  is  affirmed,  provided  such  con- 
current event  was  not  the  sickness  of  the 
horse. 

**  '(8)  If  the  jury  find  for  the  plaintiff,  in 
estimating  the  damages  they  should  allow  not 
only  for  the  direct  expenses  incurred  by  the 
plaintiff  by  reason  of  the  injuries,  bat  also 
for  the  prlvati<m  and  Inconvenience  he  is  sub- 
jected to,  and  for  the  pain  and  suffering 
which  be  has  already  radnred.  both  bodily 
and  mentally,  and  which  he  ts  likely  to  ex- 
perience during  the  remainder  of  bis  life,  as 
well  as  the  pecuniary  loss  he  has  sustained.* 
and  is  likely  to  sustain  during  the  remainder 
of  his  life,  In  consequence  of  his  injurica* 
Answer.  That  is  affirmed. 

"The  counsel  for  the  defoidant  have  also 
submitted  certain  points  in  writing,  request- 
ing us  to  charge  you  as  follows: 

"  '(1)  Under  all  the  circumstances  and  the 
evidence  in  this  case  the  verdict  must  he  for 
the  defendant'  Answer.  That  Is  refused. 

"  '(2)  If  this  Is  denied,  then,  if  the  jory  find 
from  the  evidence  that  the  dtfendant  was 
n^ligent,  and  Its  road  was  defective^  yet,  if 
they  further  find  that  the  plaintiff  was  also 
guilty  of  negligence  which  contributed  In  any 
degree,  no  mattra-  how  slight,  to  the  happen- 
ing of  the  accident  and  Injury  complained  of, 
he  cannot  recover.'  Answer.  That  is  affirmed. 

"  '(3)  That  the  law  does  not  require  pablic 
highways  to  be  constructed  and  maintained 
In  a  condition  of  absolute  safety,  and  tree 
from  every  defect,  but  that  only  ordinary  care 
shall  be  used  to  kecD  them  reastmably  safe 
for  the  wdlnary  travel  upon  them.  Wh«i 
this  duty  is  performed,  townships  or  boroughs 
are  not  insurers  of  the  safety  of  travels, 
nor  responsible  for  accidents  happening  upon 
their  highway.'    Answer.  That  is  afflnned. 

"  *(4)  If  the  Jury  find  from  the  evidence  that 
at  the  time  of  this  accident  the  plaintiff's 
horse  became  unmanageable,  either  from  sud- 
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den  fright  or  from  any  came  for  wbtcta  the 
defendant  was  not  re^coudbl^  and  nishad 
down  the  embanlunent,  tbiu  camdag  the  tai- 
Jury  to  plaintiff;  and  furtbor  find  that,  had 
cbe  hocae  been  anbject  to  control,  the  plaintiff 
would  have  safely  passed  over  the  road  In 
questlour-thoi  he  cannot  recorer  Ui  tUa  ac- 
tion, even  if  the  road  was  dtfectlre;  and  the 
Terdict  must  be  for  the  defendant'  Anaw«. 
This  Is  refnaed.  Aa  this  point  la  drawn,  the 
fright  of  the  horse  may  hare  been  occasioned 
l>y  the  locomotive  on  the  raUroad,  and  It  la 
therefore  reused  on  that  accoont 

"  *(5)  One  who  ondertakea  to  use  a  public 
road,  knowing  that  It  Is  unsafe,  and  knowing 
the  defects  which  make  it  so,  but  not  chooa- 
Ing  to  sTold  them,  although  lie  could  do  so 
by  taking  another  road,  cannot  recorw  against 
a  township  or  borough  for  an  injury  result- 
iux  from  such  defects.*  Answer.  Tbla  Is  af- 
firmed, proTlded  the  person  knew  of  the  safe 
road. 

"  *(0)  It  appearing  from  the  eridence  of  the 
plaintiff  and  all  hia  witnesses  that  the  road  or 
Idace  whore  the  accidwt  occmxed  was  un- 
safe and  dangerous  at  the  time  of  the  acci- 
dent, and  had  been  for  a  long  time  before, 
and  that  the  plaintiff  knew  Its  condition,  both 
liefore  and  at  the  time  of  the  accident;  and 
It  appearing  from  the  evidence  that  the  plain- 
tiff knew  there  was  another  and  safer  road 
to  the  place  of  his  destination,  which  he  might 
hare  taken  without  material  del^  or  incon- 
venience, and  traveled  over  with  greater  aafe- 
ty.~he  should  have  taken  the  safer  road,  and 
when  he  did  not  he  assumed  and  took  upon 
liimself  the  risks  encountered  on  the  danger- 
ous road,  and  was  therefore  guilty  of  con- 
tributory negligence,  which  must  defeat  a  re- 
<N3very  in  this  action,  and  the  verdict  must  be 
for  tlie  defendant'  Answer.  This  asks  us 
to  take  the  case  from  the  jury,  and  is  refused. 

"The  facts  in  the  case  are  for  you.  under 
such  instructions  as  we  have  given  to  you. 
Tou  have  heard  the  witnesses  on  the  stand, 
and  listened  to  their  testimony;  and  It  Is  for 
you  to  determine,  under  the  evidence  In  this 
caae,  the  various  questions  which  we  have 
submitted  to  yoti,  and  to  do  what  Is  right  and 
jmst,  nnda  the  evidence  and  the  Instmctlons 
■of  the  court" 

6.  P.  ft  B.  B.  Little  and  &.  J.  Manning,  for 
appellant   McCollum  &  Smith,  for  appellee. 

TBR  OUBIAM.  It  la  not  alleged  that  thera 
was  any  error  in  the  admission  or  rejection 
of  evidence.  In  view  of  the  testimony  prop- 
erly befwe  the  Jury,  the  case  Involved  the 
questiaia  of  defendant's  n^lgenoe  and  the 
alleged  contributory  negligence  of  the  plain- 
tiff. Both  of  these  oratroUIng  qnestlona  of 
fnct  wene  for  the  exclndve  conaidontion  of 
tbe  Jury,  and  to  them  they  were  fairly  sub- 
uiitted  In  a  clear,  concise,  and  fully  adequate 
cliarge,  to  which  no  Just  exception  can  be  tafc- 
«n.  The  verdict  in  favw  of  plaintiff  la  necea* 
■arlly  predicated  of  a  finding  In  hla  favor  of 
evei7  matertal  faf^.   Tbe  record  dladoaaa  no 


onr  that  would  juatify  as  In  dlstnrbinc  tha 
verdict  There  ts  nothing  In  ettber  of  the 
spedflcathxis  of  error  that  requires  i^eclal 
cmnment  The  ease  was  ably  and  correctly 
tried,  and  the  Judgment  is  affirmed. 


In  re  WHITE'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.    April  1, 
1895.) 

QbODKO  RkNTS— RlOBT  TO  RlDBBU  —  NaTVBI  OF 

Laki>loud*8  Estats. 
Oroond  rent  redeemable  at  any  time  by 
the  grantee  on  payment  of  the  principal  sum 
will  be  treated  as  real^  till  the  grantee  ezei> 
dses  his  option. 

Appeal  from  orphana'  court  Franklin 
county. 

Petition  by  Thomas  Dallas  and  another  for 
the  partition  of  ground  rmts  belonging  to  the 
estate  of  John  White,  deceased.  The  prayer 
of  the  petition  was  granted,  and  Martha 
White,  widow  of  deceased,  appeals.  Af- 
firmed. 

The  following  is  the  opinion  of  the  orphans' 
court:  "By  a  rule  of  property  early  estab- 
lished and  conststentlyfoUowedt  ground  rents 
in  Pennsylvania  are  regarded  as  real  estate. 
This  rule  was  first  declared  In  Ing»*soll  v. 
Sergeant  1  Whart  850,  and  tt  has  been  ad- 
hered to  In  all  subsequent  adjudications  with 
respect  to  this  species  of  property  without 
any  departure  or  variation.  These  adjudi- 
cations were  with  reference  to  ground  rents 
differing  from  those  now  under  consideration 
In  but  a  tingle  lurticular.  By  the  tmna  of 
the  Instruments  under  which  these  earlier 
rents  were  created,  the  grantee  had  the  rignt 
to  extinguish  thmn  by  paying  the  grantor 
the  capltollaed  sum  of  the  annual  charge  up- 
on a  day  certain  or  within  a  fixed  poiod. 
His  failure  to  exercise  this  right  made  the 
re^t  irredeemable  thereafter.  The  rents  In 
the  present  case  are  payable  in  half-yearly 
payments  'In  every  year  hereafter,  forevw,' 
but  are  redeemable  by  the  grantee  *at  any 
time  hueaf  t^  by  paymokt  of  the  principal 
sum.  Under  tbla  covenant  tiie  grantee  can 
never  be  in  default  with  respect  to  such  pay- 
ment tor  it  remains  optional  with  him  to 
make  It;  and  heuce^  though  by  its  terms  It 
runs  forever,  it  it  yet  a  redeemable  rent  and 
not  repugnant  to  our  recent  legislation  for- 
bidding perpetual  or  redeemable  rents.  It 
la  urged  by  thoet  wbo  cjfpon  this  proceed- 
ing on  behalf  of  the  widow  of  the  decedent 
that  this  differrace,  however,  la  so  radical, 
that  it  changea  tbe  cbaxactw  ot  tb»  estate 
In  the  r«it;  that  when  redeemable  It  Is  not 
realty,  bat  pereonal^,~a  debt  charged  on 
the  land.  A  snfflclrat  answer  to  thla  la 
found  In  the  fact  tbat  the  circumstance  of 
these  rents  being  or  becoming  Irredeemable 
did  not  contribute  in  the  least  to  fixing  their 
character  as  real  property.  What  determin- 
ed that  was  the  jCoaclusl<m  reached  by  the 
conrt  that  they  w«e  a  rent  serrtce^  as  dto- 
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tlngufsbed  trom  a  rent  chargew  That  ^7 
were  tbe  subject  of  an  eatate  of  Inherttaace 
ranilted  neceflaarlly  from'thla  dectalon.  Aod 
this  estate  is  not  changed  by.  the  foot  that  It 
Is  subject  to  be  redeemed  at  the  option  of 
the  grantee  of  the  land*  any  more  than  real 
estate  ceases  to  be  real  estate  vben  Its  own- 
er contracts  to  gtre  another  the  option  of  the 
purchase;  Indeed,  sucb  a  contract  will  lltuB- 
trate  this  case  with  respect  to  that  feature 
of  It  we  are  asked  to  con^der.  The  real  es- 
tate whidi  Is  the  subject  of  the  option  re- 
mains real  estate  nnUl  the  option  Is  exer^ 
cised.  The  rule  as  stated  by  Foment  In  his 
Equity  Jnrisprudmoe  (rolume  8,  p.  132)  la 
that  in  contracts  of  sale  npm  tbe  pui-chas- 
er's  option  tbe  qnestlon  whether  or  not  a 
convenion  Is  ected  at  all  cannot,  of  course, 
be  detormined  until  tbe  purchaser  exercises 
bis  option;  but  tbe  moment  wboi  he  does 
exercise  It  the  couTertion  as  between  tbe 
parties  claiming  title  under  tbe  vendor  re- 
lates bade  to  tbe  time  of  tbe  execution  of 
tbe  contract'  It  is  discussed  at  lenctb  in 
Kerr  r.  Day,  14  Fa.  St.  112,  and  there  un- 
auaUfiedly  applied.  What  we  are  called  up- 
on to  decide  Is  tbe  presoit  character  of  these 
ronta.  The  cantor  Is  drad,  intestate  as  to 
them.  The  grantee^  as  yet,  has  not  exer- 
cised bis  iqitlon  of  purchase.  They  continn* 
real  eatatOk  for  pniposes  of  descend  until  be 
does.  What  thqr  may  become  by  paymuit 
of  prind:pal  hweafter  It  la  not  neceossiy  now 
to  inquire.  Sufilclent  unto  tbe  day.  And 
now,  aSd  April,  lb&4,  rule  absolute:  Inquest 
awarded." 

Hastings  Oehr  and  W.  Rush  Glllan,  tor 
api>eilant.   T.  M.  Daly,  for  appellees. 

PER  OURIAM.  The  learned  president  of 
the  orphaus'  court  rightly  held  that  for  tbe 
purpose  of  distribution  the  ground  rents  In 
question  must  be  treated  as  realty,  and  there* 
fore  subjects  of  partition.  It  la  not  our  por- 
poee,  nor  Is  It  at  all  necessary,  to  add  any- 
thing to  what  has  been  so  well  said  by  blm 
In  support  of  that  position.  On  bis  opinion 
tbe  decree  is  affirmed,  and  appeal  dismissed, 
with  costs  to  be  paid  by  appellant 


BALFOUR  T.  RUSSELL  et  aL 
(Supreme  Court  of  PennsylTanla.    April  8, 
1885.) 

LUfUAHO  ASD  TkXAXT  —  COVBKAST  TO  KiKIW 

Leabb— Pbrformakcb  bi  Tknant. 

Plaintiff  leased  the  land  to  defendants' 
assignor  for  three  rears,  "or  while  oil  or  sas  is 
produced  in  paying  qoantities,"  the  land  con- 
taining seventy  acres,  reserring  therefrom  four 
acres  on  which  no  well  was  to  be  drilled  without 
the  written  consent  of  plaiatiff.  The  rent  fix- 
ed was  tiiree  dollars  per  acre.  Plaintiff  also 
was  to  receive  a  cwtain  portion  of  the  oil.  Aft- 
er the  four  acres  were  designated  hr  plaintiff, 
defendants'  assignor,  by  plaintiff's  written  con- 
sent, drilled  a  well  thereon.  After  the  assign- 
ment of  tbe  tease, -and  before  Its  expiration,  de- 
fendants, wltii  pwntUCs  acqntescence,  drilled 


a  weU  on  snoh  four  acres,  which  producerl  oil 
in  paying  qoantities.  Hdd,  that  df^fcndauu 
were  en^tled  to  continuance  of  tbe  lease,  on 
the  gronnd  thnt  the  leased  property  was  T^min- 
dng  oil  in  paying  quantltin. 

Appeal  from  court  of  common  pU-as.  Bui:t'r 
county. 

Action  of  ejectment  by  John  Balfour  attest 
C.  T,  Russell  and  another.  Judgment  vas 
rendered  for  defendants,  and  plaintiff  ap- 
peals. AlBrmed. 

Lev.  McQnlation.  J.  O.  Vanderlln.  and  A  B- 
0.  HcFarland,  for  appellant  James  Bredla 
and  S.  F.  Bowsa*.  toe  appeHleea. 

McCOLLUM,  J.  We  think  this  case  wqb 
correctly  decided  In  the  court  below.  Tbe 
plaintiff  leased  the  land  in  dispute  to  John  A 
Snee,  for  the  purpose  of  exploring  for  ud 
obtaining  oil  «■  gas.  The  lease  was  for  three 
yean,  or  while  oil  or  gas  was  produced  from 
tbe  d«nlaed  premises  In  paying  qnantldea 
Tbe  continuance  of  tbe  lease  beyond  three 
years  was  contingent  upon  tbe  production  of 
oU  or  gas  hi  such  qnanttttea  within  that  time 
Snee  drilled  two  w^Is.  One  of  than  was  not 
worth  operating,  and  he  abandoned  It  Tbe 
other  produced  oil  in  paying  quantities.  He 
then  assigned  bis  Inttfest  In  Uie  lease  to  tbe 
defendants,  who  drilled  two  wells,  with  • 
like  result  All  the  wdls  were  drilled  with- 
in the  three  years;  and,  as  two  of  ttiem  were 
paying  wells,  the  learned  court  below  thoogbt 
they  were  sufficient  to  conthme  Qie  lease 
while  oil  was  obtained  from  them  at  a  proflL 
It  is  conceded  that  this  is  a  correct  view  of 
tbe  case  If  the  producing  wells  are  upon  tbe 
demised  premises.  The  plalntlflr,  however, 
contends  that  these  wells  are  on  land  ex- 
pressly excited  from  the  lease.  Is  this  con- 
tention sound  and  consistent  with  a  fUr 
construction  of  that  Instrument?  We  think 
It  Is  not  In  the  first  phu»,  it  Is  not  hi  ac- 
cord with  tbe  construction  adopted  by  tbe 
parties,  and  under  which  rent  was  paid  for 
three  years.  The  land  im  which  the  preda- 
ting wells  were  drilled  la  admittedly  a  part 
of  the  70  acres  described  in  the  leaser  and  ou 
which  the  lessees  paid  rent  at  tbe  rate  of 
three  doUara  par  aoe.  It  the  parties  bad  on- 
derstood  that  the  lease  Included  only  6S 
acres,  the  lessw  wotdd  not  have  exacted  aod 
tbe  lessees  would  not  have  paid  rent  on  TO 
acres.  If  the  langnage  of  tbe  lease  fairly 
raised  a  doabt  respecting  the  latmtlon  of  tiie 
partiM,  their  tntopr^atlw  of  It  during  tbe 
definite  term  ot  three  yean  would  be  entitled 
to  great  If  uot  cwtrolllng,  Inflnence  in  the 
decision  of  tbe  question  bef(»e  us.  But  this 
Is  not  all  that  Is  <9posed  to  tbe  plaintUT* 
pnamt  contention.  He  eqiroBsly  conaented 
In  writing  to  tbe  drlUlng  of  one  of  the  prodo- 
ctng  wells,  acquiesced  In  flie  drUUnff  of  tbe 
other,  and  received  tala  share  of  the  hi 
accordance  with  tbe  prOTMaur  of  tbe  lease. 
During  the  deflidte  term  allowed  Cor  the  de- 
vMo^ent  ct  the  pnq»»ty,  he  permitted  tbe 
lossoei  to  drill  these  w^  wltbont  an  Intima- 
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tloD  of  tab  iHreMnt  elalm.  U  he  then  enter- 
tained the  new  of  the  kue  which  he  now 
adTaoces  In  aid  of  his  salt,  bin  aUence  wu 
mlitleadlns,  and  the  purpose  of  It  fraudulent 
He  most  have  known  that  the  lessees  wovld 
not  have  drilled  tiie  wdle  under  encb  an  in- 
torpretatbut  as  he  now  tnstBts  upon,  because 
it  randara  tbe  time  craisnmed  and  ezpoidl* 
tnrea  incnrred  tai  drilling  them  of  no  account 
Id  determining  their  rights  undv  tbe  lease. 
It  la  an  interpretation  whldi  makes  tbe  time 
and  labor  so  ezpoided  operate  as  an  extln- 
gulshmwt  of  these  rights,  and  a  derdoi»* 
ment  of  the  platntifTg  property  without  com- 
pensation to  the  parties  by  whom  tbe  de- 
Tel<^mient  was  accomplished.  Surely,  such 
results  cannot  be  tolerated,  unless  there  Is  ft 
clear  warrant  in  tbe  lease  for  a  construction 
which  produces  them.  But  there  is  no  such 
warrsnt  hi  the  lease.  The  so-called  "rarc^ 
tfan"  or  ^^rasoratlon'*  is  nothing  more  than  a 
zeatriction  upon  tbe  lessees'  right  respecting 
tbe  loentlon  of  wdls  on  the  70  acres  included 
In  It  It  Is  a  stlpolatlon  that  the  lessor  may 
derignate  tbe  boundaries  of  "four  acres 
around  the  buildings"  within  which  the  les- 
sees shall  not  drill  wdls  wtthout  his  written 
consent  When  such  consent  was  given,  and 
the  mA  d<me  undw  It  resisted  In  tbe  estab- 
lishment of  A  well  which  produced  oil  in  pay- 
ing quantltleB,  tbe  tfect  ot  It  upon  the  rights 
of  tbe  parttosi  undw  tbe  leaser  w«s  the  same 
as  If  it  bad  been  drilled  outside  of  the  boond- 
aries  designated  by  the  lessor.  This  Is  a  con- 
struction whldb  barmanlaes  with  the  under 
standing  of  the  parties  as  manifested  by  tb^ 
conduct  during  the  definite  term,  end  wUch, 
independent  of  tbeir  interpretation  of  th^ 
cmtract  best  acocvds  vKb  the  language  and 
object  of  tbe  Instrument  which  defines  tb^ 
rights.  Judgment  affirmed. 


PHILADBU>HIA  00.  T.  BOROUGH  OF 
FBBBPOBT. 
(Bnpreme  Court  of  PennsrlTanla.   April  8, 

1895.) 

Natural  Gab  Cokparibb— Rieav  to  Lat  Pips 
I<nrBB  IM  BoHoxraBs. 
*  Act  May  29,  18S6  (Pub.  liuws,  p.  29).  en- 
titled "An  act  for  tbe  IncorpomtioD  and  rela- 
tion of  natnnU  gas  companleB,"  confers  on  com- 
panies engaged  m  the  business  of  producing  and 
transporting  natural  gas  when  the  act  was  pass- 
ed the  right  of  eminent  domain,  and  makes  the 
■ystem  provided  for  by  the  act  for  the  assess- 
ment  of  damages  occasioned  by  the  exercise  of 
tbe  right  appucable  to  snch  companies.  Sec- 
tion 13  fortnos  companies  incorporated  under  It, 
not  referred  to  or  included  in  section  14,  to  "en- 
ter  upon  or  lay  down  their  i^pes  or  conduits  on 
any  street  or  nlgbway  of  any  borough  or  city" 
without  its  assent  Tbe  companies  **refen«d 
to  or  Included  In"  section  14  are  such  compa- 
nies then  "engaged  in  the  business  of  transport- 
Ing  or  dealing  in  natural  gas  for  anv  purpose" 
RS  accepted  ita  prorisions.  Section  19  declares 
tiiat  the  act  shall  not  be  so  construed  as  to  pei^ 
mlt  any  corporation  accepting  its  prorislons  un- 
der and  by  virtue  of  section  14  to  enter  into 
any  city  or  borough  without  the  assent  of  coun- 
cils, STOSpt  where  the  corporation  so  accepting 


under  sudi  section  had  to  some  exteot,  prior  to 
the  passajge  of  the  act,  begun  siiDplying  natural 
gas  within  such  city  or  Dorougb,  or  aad  laid 
pipes  for  snch  purpose  therein.  Bdd,  that  a 
company  engag^  in  the  business  of  producing, 
transporting,  and  selling  natural  gas  before  such 
act  was  passed,  and  which  has  not  accepted  its 
provisions,  cannot  lay  its  pipes  In  the  streets 
of  a  borough  within  whidi  it  had  not  been  sup- 
plying natural  gaa  or  laid  pipes  befm  the  act 
was  passed,  without  first  obtaining  the  assent 
of  the  borongh. 

Appeal  from  court  of  common  pleas,  Arm- 
strong county. 

Bill  by  the  Philadelpbia  Company  against 
the  borough  o(  FreeiKnt  to  adoln  defendant 
and  its  officers  and  employte  from  Interfere 
ing  with  the  oonstruetlon  by  plalntifC  of  a 
natural  gas  i^pe  line  on  Its  adopted  line 
through  such  borough.  From  a  Judgment  tor 
complainant,  defendant  aiM>eals.  Reversed. 

W.  D.  Patton  and  Geo.  H.  Hill,  for  appel- 
lant DalaeU,  Scott  ft  Gordon  and  Orr  Buf- 
fington,  for  appellee. 

McGOLLUM.  J.  The  Philadelphia  Com- 
pany is  a  corporation  engaged  In  the  produc- 
tion, transportation,  and  sale  of  natural  gns. 
It  was  engaged  in  this  business  prior  to  and 
at  the  time  of  tbe  passage  of  the  act  "for  the 
incorporation  and  regulation  of  natural  gaa 
companies,"  approved  May  29,  1885  (Pub. 
Laws,  p.  29).  It  has  not  accepted  the  pro- 
visions of  this  act,  but  It  has  located  and 
partially  constructed  "a  twenty-Inch  wrougbt- 
Iron  gas  line"  for  the  purpose  of  conveying 
gas  from  Its  wells  In  Armstrong  county  to  its 
customers  In  the  cities  of  Pittsburgh  and  Al- 
legheny. The  line  so  located  passes  tbrou^h 
tbe  borough  of  Freeport,  and  along  Stewart 
and  Washington  streets,  in  said  borough,  the 
authorities  of  which  have  refused  to  permit 
It  to  lay  its  pipe  on  said  streets.  The  result 
of  this  refusal  was  thnt  tbe  company  filed  a 
bill  in  the  court  of  common  pleas  of  Arm- 
strong county  against  the  borongh,  praying. 
Inter  alia,  for  a  decree  enjoining  and  re- 
Eftralning  **the  defendant  Its  officers,  agents, 
and  employes,  from  Interfering  In  any  way 
with  tbe  construction  by  plaintiff  of  Its  twen- 
ty-inch pipe  line  on  Its  adopted  location 
through  said  borongh."  The  case  was  pro- 
ceeded in,  by  agreement  as  if  upon  final 
hearing,  and  t  decree  was  entered  in  con- 
formity with  the  prayer  of  the  bill. 

Tbe  principal  question  for  our  considera- 
tion, on  appeal  from  this  decree,  is  whether 
the  assent  of  the  borough  Is  necessary  to  en- 
able the  company  to  construct  its  pipe  line, 
as  located,  on  Stewart  and  Washinj^ton 
streets.  In  considering  this  question,  we  ob- 
serve, first,  that  the  Philadelphia  Company 
is  not  authorized  by  Its  charter  to  lay  a  pipe 
line  on  a  street  ot  a  municipality,  and  that 
whatever  right  it  has  In  this  respect  It  de- 
rived from  the  act  already  referred  to.  The 
tenth  section  of  the  act  Is  comprehMiBlTe, 
and  plaln^  indndes  ctnporatlonB  then  en- 
gaged in  tbs  business  of  transporting  and 
distributing  natural  gas.   In  Carotbers  v. 
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PbiUdelphla  Co..  118  Pa.  8t  4B8,  12  Aa  814,  i 
this  court  aald,  In  substance,  that  the  act  of  | 
188s  conferred  upon  sucb  corporatlona  the 
rlgbt  of  eminent  domain,  and  tbat  the  btb- 
tern  proTlded  bj  the  act  for  the  asBessment 
of  damages  occasioned  by  the  exercise  of  the 
rtght  was  applicable  to  tbem.  In  that  case 
the  appellee  in  this  case  was  a  party,  and  its 
rights  and  liabilities  In  regard  to  these  mat- 
ters were  discussed  and  considered.  Its 
claim  of  a  right  to  lay  a  pipe  line  on  a  bor* 
ougb  street  appears  to  accord  with  the  con- 
clusion reached  in  Oarottters  t.  Philadelphia 
Co.,  because  the  grant  of  such  a  right  to  cor- 
porations then  or  thereafter  ragaged  in  the 
transportation  and  dietribuUon  of  natural 
gas  is  as  clear  as  the  grant  to  them  of  the 
right  of  eminent  domain.  Bat  the  rights  so 
conferred  must  be  enjoyed,  If  at  all,  In  the 
manner  and  subject  to  the  precedent  condi- 
tions prescribed  by  the  act  in  relation  to  the 
exercise  of  them.  By  the  thirteenth  section 
of  the  act,  companies  Incorporated  under  it, 
and  not  referred  to  or  included  in  the  four- 
teanth  section  thereof,  are  forbidden  to  "en- 
ter upon  or  lay  down  their  pipes  or  conduits 
on  any  street  or  highway  of  any  borough  or 
city  of  this  commonwealth  without  the  as- 
sent of  councils  of  such  borough  or  city,  by 
<H4inance  duly  passed  and  approved."  Ihe 
companies  "refwred  to  or  included  In"  the 
fourteenth  section  were  such  companies  then 
"engaged  in  the  business  of  transporting  or 
dealing  in  natural  gas  for  any  purpose"  as 
accepted  the  provisions  <^  the  act  The  six- 
teenth section  declares  that  "this  act  shall 
not  be  so  construed  as  to  permit  any  corpo- 
ration accepting  Its  piorlslons  nnder  uad  by 
virtue  of  section  fonrteen  hereof,  to  enter  In* 
to  any  dty  or  borough  without  the  assent  of 
councils,  except  where  the  corporation  so  ac- 
cepting under  section  14,  had  to  some  extent 
prior  to  the  passage  of  this  act.  begun  sup- 
plying natural  gas  within  such  city  or  bor- 
ough or  bad  laid  pipes  for  such  purpose 
therein.**  It  follows  that  all  other  compa- 
nies to  which  the  act  relate^  whether  Inon^ 
porated  under  It,  or  engaged  In  the  business 
of  transporting  and  dlstrlbntlng  natural  gas 
at  the  time  of  Its  passage,  are  within  the 
purview  of  tba  thlrteoDth  section,  and  must 
secure  municipal  consent  before  ottering  up* 
on,  or  laying  down  tb^  pipes  on,  any  street 
or  highway  of  any  borough  or  city  of  tbe 
commonwealth.  In  order  to  prevent  misap- 
prehension of  onr  meaning.  It  is  prtq;)er  to 
state.  In  this  connection,  that  we  now  refer 
to  such  corporations  only  as  look  to  the  act  of 
1885  for  th^  warrant  to  lay  their  pipes  on 
the  street  of  a  municipality.  It  seems  to  us 
that  a  con8tmctl<tti  of  the  act  which  places 
nonacceptlng  companies.  In  respect  to  rights 
conferred  by  it,  upon  a  blgher  plane  tbaa 
companies  Incorporated  under  It  and  compa- 
nies accepting  ite  provisions.  Is  not  reaaona* 
ble.  or  In  accord  with  the  l^slatlve  pur- 
pose. We  conclude,  therefore,  that  the  Phila- 
delphia Company  Is  not  authorlBed  to  eoo* 


struct  Ite  pipe  line  on  Stewart  and  Washlns- 
ton  streets.  In  the  borough  of  Fre^rart.  with- 
out the  consent  of  tbe  borough  anthortties; 
and.  as  It  has  not  obtained  such  consent  *^ 
ordinance  dtily  passed  and  approved,**  It  li 
not  necessary  to  consider  the  effect  of  munic- 
ipal consent  clogged  with  unreasonable  con- 
ditions. Decree  reversed  and  bill  dlmiased; 
the  costs  to  be  paid  by  the  s^^dlea. 


OOBfMONWBALTH  v.  KABPOW8EL 
(Supreme  Court  of  Peon^lvanla.   April  1, 

1895.) 

FALIS  FaSTSHSB— VsNDB— IlTDIOimBV— Vik- 

miAHCB  or  FROor. 

1.  One  vh&  nnder  false  pretenses,  obtain 

Soods  ordoed  mm  a  salesman,  may  be  tried 
I  the  county  from  which  the  [aindpal  shipped 
them. 

2.  Under  an  Indictment  chaning  tiiat  de- 
fendant obtained  goods  under  the  false  {He- 
tense  tliat  he  had  moncr  in  M.  National  Bank 
of  S.,  proof  that  he  said  the  money  was  in  M. 
Bank  of  S.  Is  not  a  material  variance,  where 
the  evidence  is  that  the  only  M.  bank  In  S.  mt 
a  national  one. 

3.  Under  an  IndictmoLt  charsing  that  de- 
fendant obtained  goods  under  the  false  pretense 
that  he  had  $300  in  bank,  proof  that  he  said  he 
had  more  than  enough  to  pay  a  bill  of  that 
amount  piast  due  to  uie  ptosecating  witness  ia 
not  a  material  variance. 

Appeal  from  court  Of  quarter  nsslons, 
Northampton  coun^. 

Andrew  KarpowsM  was  convicted  of  ob- 
taining goods  nnder  false  pretenses,  and  ap- 
peals Affirmed. 

The  following  Is  the  opinion  of  tbe  trial 
court  on  a  motion  in  arrest  of  Judgment: 

"It  Is  claimed  that  this  court  has  no  Juris- 
diction of  this  case  because  the  offense  was 
not  complete  In  this  county.  Andrew  Ku- 
powskl  lives  and  does  budness  in  tbe  boroo^ 
of  Shenandoah,  in  Schuylkill  county.  Ste- 
phen O.  Reynolds  was  emphqred  by  Uie  prose- 
cutors, J.  Hey  ft  Sons,  as  a  salesman,  and 
solicited  orders  for  the  sale  of  goods  for  them 
In  that  section  of  the  state.  In  pnnniance  of 
his  duties,  he  -weai  to  Schiiylklll  county,  vis- 
ited the  defendant  In  his  place  of  bnslneaB.and 
presdted  a  bill  for  a  past  due  account  Kar- 
powsU  said  tbat  be  had  money  omugb  lb  the 
Merchants*  Bank  to  pay  the  aecount,  but  tbat 
he  wanted  to  use  it  to  buy  a  piece  of  real  es- 
tate^ and  that  he  would  pay  tbe  account  lat- 
er,—wanting  a  little  time.  He  then  atked. 
according  to  the  testimony  of  Reynolds,  snd 
whlcb  the  Jozy  have  fonnd  to  be  true,  that 
more  goods  be  sold  to  him.  Beynolds  took 
his  order  for  more  goods,  submitted  It  to  the 
Arm  for  wblch  he  was  an  agent  In  ElastoD 
upon  bis  return,  repeated  tbe  Btntem»t  of 
Karpowski  as  to  the  amount  of  numey  hs 
bad  In  bank  in  Shenandoah,  and  npon  tbe 
strength  of  that  statement,  ftnd  because  of  it. 
the  prosecutws  filled  tbe  order,  and  delivered 
the  goods,  addressed  to  Karpowski,  the  dfr 
f  endant,  to  the  Lehigh  Tall^  Balltoad  Com- 
pany.  The  defendant  now  claims  tbat  this 
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court  has  no  Jorladlctlcm  to  try  htm  for  the 
(rflaue  charged,  becaoae  the  offense  was  not 
completed  In  this  JnrlBdlctlon.  It  is  tme  that 
the  matter  came  np  before  the  court  of  quar- 
ter aesBions  of  Schuylkill  county,  and  that 
Ibat  court  determined  that  it  bad  no  Joriadlc- 
tlon,  and  that  the  Jurisdiction  for  the  trial 
of  the  offense  charged  was  with  this  court 
This,  howerer,  must  be  regarded  as  a  dictum, 
and  not  a  dedslon  binding  upon  us,  except  so 
far  as  it  affects  the  question  of  the  Jurisdic- 
tion of  the  Schuylkill  county  court 

"It  is  a  well-recognized  principle  of  law 
tbat  the  jurisdiction  of  a  court  Is  statutory, 
and,  unless  we  have  Jurisdiction  under  a  stat- 
ute, we  can  take  no  cognizance  of  a  criminal 
offense.  It  is  also  a  well-recognized  fact  that 
criminals  hare  again  and  again,  before  our 
statutory  law  had  made  sufllclent  progress  to 
oorer  cases  <tf  such  a  character,  escaped  pun- 
ishment because  of  the  noncompletlon  of  an 
offense  within  any  Jurisdiction,  and  statutes 
lad  to  be  enacted  in  order  to  give  Jurisdic- 
tion somewhere  In  order  that  criminals  should 
not  go  nnpunlshed.  It  Is  true,  bowevo',  that, 
unless  this  offense  was  completed  within  the 
Jurisdiction  of  either  the  courts  of  Northamp- 
ton county  or  of  the  courts  of  Schuylkill 
coonty,  neither  court  would  hare  Jurisdiction. 
The  false  pretense  being  an  essential  element 
of  the  offense,  If  It  were  made  without  our 
Jurisdiction  to  the  parties  parting  with  thdr 
propeity,  who  had  also  delivered  the  goods  to 
the  party  making  such  false  r^resentatlou 
within  another  Jurisdiction,  then  this  court 
could  take  no  cognizance  of  and  enter  no 
Judgmoit  for  such  offense.  It  might  be  a 
matter  of  doubt  whethw,  if  the  false  represen- 
tations were  made  to  the  ownon  of  the  goods 
In  ime  Jurisdiction,  and  the  delivery  of  the 
goods  made  to  parties  in  another  Jurisdiction, 
the  courts  of  either  Jurisdiction  could  take 
cognizance  of  such  offense.  But  I  do  not 
consider  that  that  Is  the  question  before  this 
court  now.  Reynolds  was  not  the  party  own- 
ing these  goods.  He  was  an  agent  of  another 
for  the  purpose  of  soliciting  orders  for  the 
sale  of  goods.  He  had  no  power,  according 
to  the  testimony  In  the  ca^e,  to  sell  goods. 
Be  had  simply  the  power  under  his  agency 
to  solicit  orders  for  the  goods,  and  submit 
them  to  his  principals,  which  orders  they 
might  or  might  not  accept  and  fill.  He  took 
this  order.  At  the  time  It  was  given,  he  also 
received  the  statement  of  Andrew  Karpow- 
skl  that  he  had  m<Kiey  In  the  bank  more  than 
sufficient  to  pay  the  old  account,  which  was 
In  the  neighborhood  of  three  hundred  dollars, 
this  being  the  same  as  If  he  had  said,  *I 
have  three  himdred  In  the  bank  in  Shenan- 
doah.' This  statement  by  Earpowskl  was 
submitted  to  J.  Hay  &  Sons,  and  upon  the 
strength  of  that  statement  the  goods  were 
shipped  and  delivered  to  a  common  carrier 
for  Andrew  KarpowskL  A  delivery  to  the 
common  carrier  of  these  goods  addressed  to 
Andrew  Karpowskl  was  a  d^lvery  to  htm. 
The  good^  therefore,  were  dellraed  to  Kar- 


powskl himself,  within  the  Jorisdlctlon  of 
this  court  Had  Karpowskl  written  a  letter 
to  3.  Hay  &  Sons  containing  thla  statement  as 
made  to  their  agent,  conld  It  be  successfully 
contended  that  because  that  lettex  was  writ- 
ten la  Schuylkill  county  the  false  pretense 
had  been  made  In  that  county?  Oould  it  be 
contoided  that  if  he  had  sent  a  messenger 
from  SchuyllLUl  county  to  repeat  v^bally  the 
statement  which  he  made  throogh  Reynolds 
to  J.  Hay  &  Sons,  and  It  had  been  so  repeated 
to  them  by  his  messenger,  and  upon  the 
strength  of  that  the  goods  had  been  delivered 
to  a  common  carrier  addressed  to  Karpow- 
skl, the  offense  was  not  completed  with- 
in this  Jurisdiction?  Whether  the  messenger 
wve  one  employed  by  himsdf  or  one  em- 
ployed by  3.  Hay  St  Boaa  could  make  no  dif- 
ference. The  false  representations  In  this 
case  were  made,  according  to  the  testimony, 
by  Reynolds,  as  the  messenger  of  Karpowskl, 
to  J.  Hay  it  Sons,  within  this  Jurisdiction. 
The  goods  were  delivered  to  a  common  car- 
rier for  Andrew  Karpowskl,  within  this  Ju- 
risdiction. Therefore,  there  can  be  no  ques- 
tion In  our  mind  as  to  the  power  of  this  forum 
to  try  this  case,  and  the  motion  in  arrest  of 
Judgment  must  therefore  be  denied. 

"The  defendant  further  contends  that  the 
verdict  should  be  set  aside,  and  a  new  trial 
granted,  because  of  a  variance  between  the 
Indictment  and  the  proof.  The  Indictment 
alleges  that  the  defendant  represented  that  he 
had  money  in  the  'Merchants'  National  Bank 
of  Shenandoah,*  whereas  the  proof  of  the 
commonwealth  was  that  the  defendant  stated 
that  he  had  it  In  the  'Merchants'  Bank  of 
Shenandoah.'  Tliat  there  Is  such  a  variance 
between  the  indictment  and  the  proof  in  this 
particular  Is  unquestionably  true.  We  also 
believe  It  to  be  true,  as  a  legal  principle,  that 
this  is  not  such  a  variance  as  would  defeat 
this  verdict  Andrew  Karpowskl,  the  defend- 
ant when  upon  the  stand,  testified  that  there 
were  but  two  national  banks  In  Shenandoah, 
and  that  one  was  the  First  National  Bank, 
and  the  other  the  Merchants'  National  Bank. 
He  also  said  that  he  did  not  know  of  any 
other  banks;  that  he  only  knew  of  the  na- 
tional banks.  This  must  be  takm,  in  the  ab- 
sence of  any  other  t^lmony,  as  being  prima 
facie  true.  It  Is  a  matter  of  common  custom, 
familiar  to  us  all,  In  speaking  of  a  bank,  to 
speak  of  It  as  the  First  Bank,'  the  Easton 
Bank,*  the  Merchants'  Bank,'  leaving  out  the 
word  'National.*  Under  the  testimony  In 
this  case,  therefore,  the  statement  laid  In  the 
Indictment  that  he  said  It  was  the  Merchants' 
National  Bank  In  which  he  had  the  money 
deposited,  and  the  proof  being  that  It  was  In 
the  Merchants'  Bank,  and  there  being  no  oth- 
er bank  In  Shenandoah  of  that  name  so  far 
as  the  evidence  discloses,  it  must  be  assumed 
that  the  'Merchants'  Bank*  and  the  'Mer- 
chants' National  Bank'  are  names  for  the 
same  ttank.  Therefore,  the  variance  from  the 
evidence,  whUh  consists  In  the  Introduction 
In  the  indictment  of  the  word  'National*  Is  im- 
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material,  and  not  sufficient  to  defeat  tlila  ver- 
dict This  la  also  trae  of  the  difference  In 
the  Btatement  In  the  Indictment  and  In  that 
of  the  testimony  regarding  his  declaration  as 
to  the  amount  of  money  be  had.  The  Indict- 
ment charges  that  the  defendant  stated  that 
he  had  more  than  three  hundred  dollars  In 
bank.  The  testimony  was  that  the  defend- 
ant stated  that  he  had  money  enough,  and 
more  than  money  enough,  to  pay  the  bill  that 
was  past  due,  and  which  was  In  amount 
about  three  hundred  dollars.  This  Is  not  a 
Buftlctent  rariance  to  defeat  this  rerdlct  It 
Is  In  effect  the  same  statement.  If  a  man 
says  to  another,  'I  will  sell  a  property  for 
ten  thousand  dollars,*  and  the  other.  In  re- 
ply, says,  'I  have  more  than  enongh  money  to 
buy  that  property  now  in  bank,'  he  in  effect 
saySt  *I  hare  more  than  ten  thousand  dollars 
now  In  bank;'  and  If,  upon  an  Indictment  for 
false  pretense,  he  Is  indicted  for  having  satd 
that  he  had  more  than  ten  thousand  dollars 
now  in  bank.  It  Is  In  effect  the  very  declara- 
tion that  he  haa  mad&  Although  not  In  the 
same  terms,  It  is  equivalent  to  It;  and,  under 
the  policy  of  our  latter-day  administration  of 
the  law,  such  a  variance  between  the  indict- 
ment and  the  proof  will  not  be  permitted  to 
defeat  the  ends  of  Justice. 

"Now,  July  23,  1894,  the  motion  In  arrest 
of  judgment  is  set  aside,  and  the  motion  for  a 
new  trial  Is  refused,  and  the  defendant  will 
presoit  himself  for  sentence  In  this  court  upon 
the  third  Monday  of  August  next" 

W.  D.  Seltzer,  for  appellant.  A.  G.  La  Barre, 
Dist  Atty.,  and  Edward  J.  Fox,  for  the  Oom- 
monwealth. 

FEB  CUBIAM.  In  his  opinion,  disposing 
of  the  motion  In  arrest  of  Judgment  etc.,  the 
learned  trial  Judge  has  satisfactorily  shown 
that  the  averment  of  Jurisdiction  In  the  In- 
dictment was  fully  sustained  by  the  evidence, 
and  that  the  conviction  of  the  defendant  in 
manner  and  form  as  indicted  should  be  sus- 
tained. We  affirm  the  Judgment  on  his  opin- 
ion, and  It  Is  (8-dered  that  the  record  be  re- 
mitted to  the  conrt  below. 


TALCOTT  T.  BRENNISBB  et 

(Supreme  Conrt  of  Pennsylvania.    April  8; 

1895.) 

Salb— Rbbcissiok  bt  Seller. 

In  replevin  to  recover  goods  obtained  bv 
frandnlent  representatioDS  as  to  financial  stand* 
ing,  a  statement  of  defendant's  itemised  nonft- 
inal  assets  vrlien  he  failed  is  admissibleu 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  of  replevin  by  James  Taleott  against 
John  B.  Brennlser  and  others.  Judgment 
was  rendered  for  defendants,  and  plaintiff 
appeals.  Affirme^. 

The  specification  of  error  referred  to  in 
the  opinion  Is  as  foUowi: 


*'The  court  erred  In  admlttlug  the  follow- 
ing testimony  In  the  deposition  of  Lester  }. 
Blauvelt:  *Q.  State  what  the  total  nominal 
assets  and  actual  assets  of  Nowell  &  Preeby 
at  the  time  It  failed  were,  as  obtained  by 
yon  from  the  result  of  this  investigation 
made.  A.  Nowell  &  Presby's  liabilities,  at 
the  time  of  their  failure,  amounted  to  $383,- 
415.74.  The  f<rilowtng  Is  a  statemoit  of  their 
nominal  and  actual  usets: 

Komlnol.  AMoaL 

Merchandise,  fami- 
ture,  real  estate, 

etc  f  46,817  99  «l9.m  19 

Cash  aiid  checks. ..       4.350  33  4^  33 
Bills  receivable  ....       1.400  39 

Mining  stocks,  ete. .    718,863  00  600  00 

Book  acoovnts             80,678  96  19,042  09^" 

Joslah  B.  Adams  and  Samuel  B.  Hney,  far 
appellant  Frederic  B.  K^ogg,  John  S. 
Freemann,  and  John  F.  Eeator,  tvr  app^ee. 

PER  CURIAM.  We  find  nothing  la  this 
record  that  would  Justify  a  reversal  of  the 
Judgment  T^e  testimony  recited  In  the 
speciflcation  of  error  was  neltho-  Incompe- 
tent nor  irrelevant  and  hence  there  was  no 
error  in  admitting  It  This  being  the  only 
subject  of  complaint  there  is  nothing  on 
which  to  base  a  reversal.  Judgment  affirm- 
ed. 


8AAEB  V.  DORNBR. 
(Supreme  Court  of  Penosylranla.    April  8, 
1895.) 

HcsBAiro  AMD  WirB— Saviitos  or  Wmt— Hcs- 

SiKn*S  bTTBRKST; 

WhMv  there  is  evldmce  that  a  wife  re- 
ceived money  from  her  mutiier,  and  th«e  is 
nothiog  to  suzgest  that  an  amount  aecnmnlated 
by  her  conld  nave  been  from  money  gireo  her 
by  her  husband,  a  bill  by  the  hnstMnd,  after  her 
death,  to  compel  decedent's  sister  to  tora  over 
to  him  money  ^ven  her  by  decedent  in  trust  for 
decedent's  (^ildren,  will  be  dismissed. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Charles  Saake  against  Ellaabetb 
Domer  for  money  had  and  received.  Judg- 
ment was  rmdered  for  defendant,  and  plain- 
tiff appeals.  Afflnned. 

Henry  J.  Scott  for  apptllaut  Wm.  Hen- 
ry Lex,  for  appellee. 

SIcCOLLUM,  J.  This  Is  a  case  In  which 
a  husband  tried  to  annul  a  trust  created  bv 
bis  wife  for  the  t)enefit  of  their  children,  and 
to  appropriate  the  subject  of  It  To  accom- 
plish bis  purpose,  he  entered  a  court  of  eqni- 
ty,  and  craved  Its  assistance.  He  made  hi% 
wife's  sister  defendant  In  hia  bUl,  and,  as 
he  proceeded  upon  his  suspidon  rather  thaa 
upon  hts  knowledge  of  the  existmce  of  facts 
entitling  him  to  what  be  sought  he  Inserted 
in  it  a  prayer  for  discovery.  An  answer 
was  filed,  and  a  master  was  appointed,  who. 
upon  a  hearing  had,  reported  that  the  de- 
tendut  received  from  the  plalntlfTs  wife 
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$aTG  In  trust  for  Us  cblldreB,  and  tliat  the 
money  so  racelved  belonged  to  him.  Tbe 
master  allowed  the  idaintlfl  to  testify  in  his 
own  behalf,  although  It  was  objected  that, 
his  wife  being  dead,  he  was  not  a  oompe- 
teut  wltneaa.  Thwe  was  not  a  word  in  his 
tentiuiony  tending  to  support  tbe  allegatlim 
In  the  bill  that  hia  wife  took  his  money  with- 
out his  omsent,  and  gave  It  to  her  sister,  or 
which  Indicated  that  an7l>od7  had  tak«i  his 
moner  without  his  permission.  Tbe  sub- 
stance of  his  testimony  was  that  be  was 
married  in  1S7S,  and  his  wUe  died  In  1890; 
that  she  had  no  money  wh«i  he  married  ber, 
and  he  was  not  aware  that  she  acquired  any 
by  will  or  descent  daring  corertare.  In  re- 
gard to  money  he  let  her  have  from  time  to 
time,  he  said:  **I  gare  ber  money  for  the 
house  and  whaterer  she  needed,  and  that 
Is  all.  I  gave  hn-  no  spMdiog  money."  He 
did  not  claim  or  suggest  that  this  money 
was  mwe  than  snffident  for  tbe  purposes 
for  which  It  was  given,  or  that  any  portion 
of  It  altered  Into  the  trust  fund.  He  called 
tbe  defendant  for  cross-examination  under 
the  statute,  and  she  testified  to  receiving  the 
money  as  stated  by  tbe  master,  and  that, 
when  she  received  It,  ber  sister  told  her  It 
was  money  she  had  "saved  up,"  and  that 
none  of  It  belonged  to  her  husband.  She 
also  testified  that  her  mother,  wbo  was  "a 
woman  ot  means."  gave  ber  sister  money 
from  time  to  time,  and  sometimes  In  her 
presence.  In  regard  to  mon^  given  In  her 
presence,  she  said:  **I  was  present  several 
times  when  my  mothor  gave  lier  money. 
Sometimes  the  amount  would  be  as  high  as 
$00.  One  time  I  know  she  got  92S.  I  think 
U  would  aggregate  more  than  $100.  I  can't 
say  it  was  over  $200."  The  plaintiff  and  the 
defendant  were  tbe  only  witnesses  in  the 
case,  and  we  Iiave  referred  to.  all  of  their 
testimony  wliich  affects  tbe  ownership  of 
tbe  trust  fund.  In  this  testimony  there  Is 
no  fair  basis  for  an  Inference  that  this  fund 
was  saved  from  money  which  the  plaintiff 
let  his  wife  have,  or  that  she  at  any  time  ap- 
propriated any  of  bis  money  surreptitiously. 
His  own  evld^ice  excludes  such  an  Infer- 
ence. True,  he  alleged  In  his  bill  tliat  his 
wife  took  bis  money  without  his  consent  or 
knowledge,  but  the  answer  to  this  allegation 
was  responsive,  and  speclQcally  denied  It. 
There  Is  no  presumption  arising  from  tbe 
marital  relation  which.  In  the  presence  of 
this  answer  and  the  testimony  In  the  case, 
la  sufficient  to  establish  the  plalntllTa  claim 
to  the  trust  fund.  All  the  evidence  harmo- 
nizes with  and  supports  the  declaration  of  his 
wife  when  she  created  the  trnst.  and  rejects 
the  imputation  of  dlshwesty  on  which  his 
bill  was  based.  It  shows  that  his  wife  re- 
ceived from  her  mother,  from  time  to  time, 
gifts  of  money,  from  wliich  she  might  have 
accumulated  the  fund  In  dispute;  and.  as 
tbere  Is  nothing  In  tbe  evidence  which  sug- 
i^ests  that  It  could  have  been  raised  from 
ber  husband's  mtmey,  we  think  tbe  learned 


court  b^w  wu  Justlfled  In  rejecting  the 
learned  master's  conclusion  as  to  the  owner* 
ship  of  It,  and  in  dismissing  the  i^alntura 
bill.  Tbe  only  Infflrence  fUriy  dedudble 
from  the  testimony  Is  tliat  Mrs.  Saake  was 
the  owDtt-  of  the  money  with  which  she 
created  the  trust,  and,  bdng  tiie  owner  of 
It,  she  had  a  clear  rights  mider  the  act  of 
June  8,  1887  to  dispose  of  It  as  she  did. 
There  Is  no  presumptlm  arising  ttoia  a 
wife's  possession  of  money  that  she  stole  It 
from  her  husband,  and,  If  be  alleges  that 
she  took  It  from  him  wltiiout  his  consent  or 
knowledge,  he  most  support  bis  accusation 
by  evldmce.  It  Is  not  sufficient  to  avo*  In 
Ids  bill  that  she  did  so  when  that  averment 
Is  specifically  denied  by  the  answer.  Dscree 
affirmed,  and  appeal  dismissed*  at  tbe  cost 
of  the  ai^Uant 


KYTB  V.  FORAN,  Sheriff. 
(Supreme  Court  of  PeDnsylvanla.  April  1, 

1895.) 

WtTMSSS— COMPSTBUCT— COVTKRS&TIOIC  WITB  Ds- 
0BI>BItT--ADVKI18B  INTEREST. 

In  an  action  by  the  administrator  of  H. 
against  a  sheriff  for  leTjinK  on  and  Belling  tbe 
property  of  H.  under  an  execution  afi^ainst  K., 
the  interest  of  a  surety  on  the  indemnity  iKtnd 
given  the  sheriff  Is  adverse  to  plaintiff,  so  that 
he  cannot  teetlfy  to  a  coaversstloa  with  H.  in 
which  she  admitted  tiiat  tiie  title  to  the  proper- 
ty was  in  E. 

Appeal  from  court  of  common  pleas,  Sus- 
quAiamia  county. 

Action  by  Henry  D.  Eyte,  administrator 
cum  testamento  annexo  of  Hannah  Eyte, 
deceased,  against  Richard  Foran.  sheriff,  for 
selling  personal  property  of  deceased  under 
a  levy  on  an  execution  against  Joseph  R. 
Eyte  on  a  Judgment  In  favor  of  Blakeslee  & 
Williams.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Affirmed. 

Tbe  first  assignment  of  error  was  to  the 
rejection  of  defendant's  offer  to  prove  by  T, 
W.  Eyte  a  conversation  with  deceased,  In 
which  she  admitted  that  the  title  to  tbe 
property  was  In  Joseph  R.  Eyte.  This  was 
excluded  on  the  ground  that  the  Interest  of 
witness,  who  was  a  surety  on  the  indemnity 
bond  given  to  the  sheriff  by  Blakeslee  & 
Williams,  was  adverse  to  deceased,  wltbln 
the  statute  as  to  evidence  of  conversations 
with  deceased  In  ber  lifetime. 

Wm.  D.  B.  Alney,  Searle  McOollnm.  and 
J.  M.  Kelly,  for  appellant  McCollum  ft 
Smith,  for  n,pp9SlM. 

PER  CURIAM.  We  are  not  convmced  that 
either  of  the  assignments  of  error  should  be 
sustained.  The  witness  referred  to  in  the 
first  i^>eclficatton  was  Incompetent  to  testi- 
fy  to  what  occurred  in  the  lifetime  of  plain- 
tiff's testatrix,  and  hence  tbe  offer  to  prove 
conversations  In  which  It  was  alleged  she 
admitted  that  title  to  tbe  personal  property 
on  the  term .  was  In  Joseph  R.  Eyte  was 
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rlffhtly  rejected.  The  caie  depended  on 
QttestlODa  of  fiict  wlildi  were  Uitty  ndnolt- 
ted  to  llie  ]!ir7,  with  tnatrnctiona  which  ap- 
pear to  have  been  snbetanttallr  correct  and 
adequate.  There  la  nothing  In  any  of  the 
epedflcatlone  of  error  that  reqnlree  fnrther 
notice,  Jodgment  afflnned. 


WAGNBB  et  al.  v.  CROOK. 
(So^Mne  Court  of  PemuylTania.  ^nll  1* 
1885.) 

Caiou— NEQueaxoB  iir  Collicvioii— Fazlubi 
or  Dkawbi. 

1.  Where  a  payee  of  a  check  deposita  it  Id 
a  bank  for  collection,  and  a  bank  to  which  It 
paaaei  for  collection  sends  It  direct  to  the 
drawee,  and  the  drawee  gives  no  attention  to 
It  though  the  drawer  had  sufficient  fnnda  with 
it,  and  a  loss  thereby  occnrs,  the  cheek  not  be- 
ing paid,  or  the  funds  withdrawn  from  the 
drawee  before  it  fails,  the  loss  will  fall  on  the 
paj'ee,  he  being  chargeable  with  the  net^liKf^nce 
of  tbe  bank  in  sending  the  check  direct  to  the 
drawee. 

2.  The  statns  of  the  parties,  as  to  the  loss, 
is  not  affected  by  the  fact  that  the  drawer  for- 
warded to  the  payee  a  duplicate  check,  and  tbat 
the  drawee  failed  before  it  could  be  presented 
to  it;  it  being  represented  by  the  payee,  and 
believed  by  bim  and  the  drawer,  that  the  first 
check  had  been  loat  in  the  mails,  in  transnUa- 
rion. 

Appeal  from  court  of  common  pleas,  Sna- 
quehanoa  county. 

Action  by  6.  N.  Wagner  &  Bro.  against  L. 
B,  Crook  for  price  of  goods  sold.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Affirm- 
ed. 

The  opinion  of  the  eonrt  below  was  as 
follows; 

"The  parties  In  the  above-entitled  case 
luiTe  agreed  upon  the  facts,  and  submitted 
them  to  the  coart,  in  a  case  stated.  In  the 
nature  of  a  special  verdict  Tbe  fticts  nec- 
essary for  tlie  determination  of  tiie  case  are 
briefly  as  follows:  October  1, 1889,  defendant 
was  Indebted  to  plaintiffs  in  the  sum  of  (140. 
On  that  day  he  sent  his  check  for  tbat 
amount,  drawn  upon  Summers  &  Hayden, 
bankers,  doing  business  at  New  MUford,  Pa., 
to  plnintlffs,  by  mall,  directed  to  their  place 
of  business,— Grand  Rapids,  Michigan.  This 
check  was  received  by  plaintiffs  October  3, 
1889,  and  same  day  deposited  in  a  bank  for 
collection.  This  check  passed.  In  the  usual 
course  of  collection,  to  the  GIrard  National 
Bank  of  Philadelphia,  October  8, 1889.  Same 
day.  the  GIrard  National  Bank  sent  this 
check,  by  mall,  directly  to  the  drawees.  Sum- 
mers &  Hayden,  for  collection.  Bald  Sum- 
mers &  Hayden  received  It  In  due  course  of 
mall,  October  9,  1889,  during  business  hours, 
at  their  banking  house.  In  New  Mllford,  Pa. 
Said  Summers  &  Hayden,  upon  receipt  of 
this  check,  laid  It  aside;  ntitber  charging 
It  to  the  account  of  defendant  or  protesting 
It;  or  sendli^  the  check,  or  the  amount  of 
it  to  the  GIrard  National  Bank.  December 
IG,  1889,  Sunmers  &  Haydoi  made  an  ae- 


s^nment  for  the  benefit  at  their  eredlton, 
and  plalotlffs  have  nerrer  reodved  aaj  man- 
«7  upon  said  ehe<^  or  trom  the  defaidant 
upon  the  <Hrlglnal  Indebtedness.  At  tbe  time 
the  defoidant  soit  this  check  to  idalntifla, 
he  had  man  than  aofllelent  money  upon  de- 
posit with  Summers  ft  Hayden,  sabiect  t-i 
check,  to  pay  this  check,  which  remained 
npon  d^oitft  with  them,  sabject  to  this 
check,  up  to  their  fiUhve^  Deeanber  10, 
1889;  and  defendant  has  never  received  or 
demanded  the  same  finm  Summers  &  Hay- 
den, or  their  assignee,  and  the  reason  of  the 
nonpayment  of  this  check  was  the  n^- 
genoe  of  Summers  ft  Hi^en.  Nov.  4,  188B, 
plaintiffs  wrote  defendant  aa  follows:  *L. 
B.  Oco6k,  Hallatead.  I^-Dear  Sir:  Tour 
dieck,  $140j00,  to  u,  on  account,  waa  de- 
ported in  tbe  Fourth  Natkmal  Bank,  wbo 
fttrwaided  tbe  same  to  their  oinTeq>ondents. 
It  seems  that  It  was  loat  in  the  mails,  and 
the  bank  now  wish  to  procme  a  dnplicate. 
WIU  yon  please  fwward  the  same  to  ns,  or 
the  bank,  as  desired?  We  Incloae  tbe  letter 
from  the  Fonrlh  National  Bank,  requesting 
aa  above.  [Sgd.]  O.  N.  Wagner  ft  BroUia-.' 
Dee.  14,  1^9,  xdaintUb  wrote  defendant  as 
foUowa:  li.  B.  <%ook,  Hallstead,  Psl— Dear 
Sir:  Some  time  ago  the  bank  reqnested  ns 
to  ask  yon  for  dui^teate  cheek,  which  ym 
sent  ns  <hi  account  car  ta  sbloslea.  Ite 
check  waa  1140.00,  on  Snmmen  & 
den,  New  Mllford,  Pa.  Onr  bankers  have 
called  on  as  again  for  same.  Will  you  klid- 
ly  favor  ns  with  duplicate,  and  oblige. 
[Sgd.]  O.  N.  Wagner  ft  Brother.*  These  let- 
tera  were  mailed  the  di^  they  woe  written, 
and  received  by  dtfendant  each  two  dajs 
thereaftw.  Decendant  soon  otter  receiving 
tiie  last  letter,  sent  a  dupUcate  check  to 
plaintiffs.  Summera  &  Hayden  doeed  tbair 
place  of  bnalness,  and  made  an  aaAgnmait, 
befwe  this  last  check  could  have  been  pre- 
sented for  paym«it  at  thdr  hank  la  the 
usual  courae  of  ccrilectlons. 

"The  bolder  of  a  bank  check  aasames  the 
du^  of  presenting  It  to  tiie  bank  npon  which 
It  Is  drawn,  and  dmandlng  pajrmoit  of  it 
within  a  reasonable  time;  and  If  be  negtects 
so  to  do,  and  the  bank  falls  after  the  time 
within  which  It  ought  to  have  been  pre- 
sented, the  loss  Is  to  he  home  by  tbe  htridw. 
by  reason  of  his  negligence,  wfaicb  occasion- 
ed the  loss.  Hclntyre  v.  Kennedy,  20  Pa. 
St  448;  KUpatrlek  v.  Association,  119  Fa. 
St  30,  12  Ati.  764.  It  was  admitted  upon 
the  argument  that  this  check  was  presented 
in  due  time  at  the  banking  house  af  tbe 
drawees.  Summers  &  Hayden,  bat  it  was 
claimed  that  tbe  holder,  by  bis  agent  the 
GIrard  National  Bank  of  Philadelphia,  «ss 
negligent  In  sending  this  check  by  mall  di- 
rectly to  the  drawees,  Summers  &  Btaydeo:  j 
tbat  by  so  doing  they  made  Summers  k 
Etaydeu  tbelr  agent  and  became  responslblf 
for  the  admitted  negligence  of  Summers  & 
Haydeu,  in  not  paying  the  check  from  funds 
of  the  drawer  In  their  hands  for  that  j/na- 


Digitized  by  Google 


Pa.)  WAGNEB  9.  GBOOE.  $77 


pose.  Id  the  case  of  Bank  t.  Ooodman,  1D& 
Pa.  St.  422,  2  Atl.  687,  HarHngton  Sc.  Good- 
man deposited  with  the  Merehanta'  National 
Bank  of  PfaUadelphla  a  check  drawn  by 
Ruhman  &  Co.  on  the  Mlsslsalppl  VaHey 
Bank,  dolnur  boslneea  at  Vlcksburg,  Hlssla- 
sippi.  for  $489.20.  The  same  day  the  Mer^ 
chants'  Bank  remitted  this  check  by  letter 
directly  to  the  drawees,  the  Mississippi  Val- 
ley Bank,  peqnestlng  payment.  The  cashier 
of  Mississippi  Valley  Bank  mailed  to  tlie 
Mercliants*  Bank  a  letter  inclosing,  In  pay- 
ment of  this  check,  a  draft  of  the  Mississip- 
pi Valley  Bank  npon  the  Banorer  National 
Bank  •  of  New  York  City,  to  the  order  of 
cashier  of  Merchants'  Bank,  tor  the  amount 
of  the  check.  The  Mississippi  Valley  Bank 
was  doing  business  at  the  time  this  draft 
was  sent,  hut  fiUled  a  few  days  after,  and 
the  draft  drawn  by  them  on  tbe  Hanover 
National  Bank  was  not  paid.  The  check 
sent  by  MorchaatB'  Bank  to  Mlssisstppl  Vat- 
ley  Bank  was  by  the  Valle?^  Bank  charged 
to  drawers*  account,  and  canoeled,  when 
draft  on  Hanom-  Xatlonal  Bank  was  sent 
to  Merchants'  Bank.  Harrtngton  &  Good- 
man brought  snit  vs.  Merchants'  Bank  for 
amount  of  check  deposited  for  collection; 
Merchants'  Bank  haTin^  (^rged  the  amount 
of  the  check  back  to  their  account,  upon  no- 
tice of  mmpayment  of  the  draft.  Tbe  case 
was  submitted  upon  a  statement  of  facta 
and  Judgment  entered  for  Harrington  & 
Oor>dman.  Allison,  P.  J.,  wrote,  an  elaborate 
opinion.  In  which  he  reviewed  all  the  au- 
thorities npon  tbe  question  at  Issue.  Tbe 
case  was  carried  to  the  supreme  court,  and 
affirmed  upon  the  opinion  of  Judge  AlUson. 
In  bis  oplnlosi.  Judge  Allison  sums  up  the 
principles  which  govern  the  case  as  follows: 
Tlie  weight  of  authority  preponderates  great- 
ly in  support  of  the  doctrine  that  it  was  the 
dutyof  the  defendant  to  transmit  to  a  suitable 
agent  to  collect,  and  it  seems  to  us  that  the 
MlBslsalppl  Valley  Bank,  on  whom  tbe  check 
was  drawn,  was  in  no  sense  a  suitable  agent 
to  demand  paym^t  against  itself.  Its  In- 
terest was  plainly  to  delay.  Instead  of  speed- 
ing, payment.  The  defendant  put  it  In  the 
power  of  tbe  Mississippi  Valley  Bank  to  do 
what  it  pleased  with  tlie  check,  and  that 
wliioh  It  did  please  to  do,  on  tbe  eve  of  In- 
*»tlvency,  was  to  cancel  and  surrender  the 
check,  and  to  transmit,  not  money,  but  a 
worthless  draft,  in  payment  We  think  the 
principle  may  be  etnted  as  a  true  one,  as 
the  plaintiff's  counsel  have  presented  it,  that 
no  firm,  bank,  corporation,  or  individual  can 
i>«?  4leemed  a  suitable  agent,  in  conteiupla- 
ti'>ii  of  law,  to  enforce  in  behalf  of  anotb^ 
a  claim  against  itself.  The  only  safe  rule  is 
to  hold  that  an  agent  with  whom  a  check  or 
bill  is  deposited  for  collection  must  transmit 
to  a  suitable  subagent  to  demand  payment. 
In  such  manner  that  no  loss  can  happen  to 
any  party,  whether  he  be  depositor  and  In- 
dnrser.  or  tbe  Indorsee  and  holder.  In  this 
instance,  had  the  demand  for  payment  been 
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ma^  by  sucft  agent,  tbe  amount  of  the 
check  would  have  been  collected  over  tbe 
eounter  of  the  Mlssisst[^  G  alley  Banli.  ft 
was  doing  business  on  tbe  19th  day  of  No- 
vember, 1S83,  and  the  cancellatitm  of  the 
check  on  tbat  day  shows  there  was  money 
of  the  drawer  in  bank  sufficient  to  pay  tbe 
check.  We  interpret  the  cases  to  which  we 
have  referred  as  establishing  the  rule  of 
transmission  to  a  suitable  correepondent  or 
agent, to  mean  that  such  suitable  agent  must, 
from  the  nature  of  the  case,  be  some  other 
than  tbe  j^rty  who  is  to  make  the  pay- 
ment. By  no  other  rule  can  the  rights  of 
indorsers  be  protected,  if  It  is  tlxe  interest 
of  the  party  who  is  to  make  payment  to 
hinder,  postpone,  or  defeat  payment.  This 
Imposes  no  hai'dship  on  the  Institution  uu- 
dertaldng  to  transmit  for  collection,  which 
can  always  protect  itself  by  stipulating  that 
special  instructions  shall  be  given,  which 
will  save  the  collecting  bank  from  all  risk  or 
peril.'  As  regards  the  liability  of  the  Girard 
National  Bank  to  the  plaintiffs,  this  case  of 
Harrington  &  Goodman  .Mercbants'  Na- 
tional Bank  rules  the  questhm.  The  can- 
cellation of  the  check,  and  sending  of  a 
worthless  draft  in  payment  of  it,  is  no  worse 
a  tH*eeeh  of  duty  or  negligence  than  keeping 
possession  of  ttie  check,  and  n^lectlng  or 
refusing  to  notify  the  sender  of  its  recep- 
tion; and  the  Girard  National  Bank,  under 
the  facts  In  this  case  stated,  would  be  lia- 
ble to  the  plBlntiffs  for  the  amount  of  the 
che<?k,  lost  by  their  negligence  in  transmit- 
ting It  to  Summers  Sc  Hayden.  the  payees 
of  the  same,  for  colleetlon;  Summers  &  Hay- 
den having  money  on  deposit  with  them,  be- 
lon^g  to  the  drawer,  to  pay  the  same, 
but,  instead  of  paying  the  check,  tbey  re- 
taining the  same.  As  between  the  maker 
and  the  payee  of  this  check,  the  Girard  Na- 
tional Bank  was  the  agent  of  the  paye*; 
and  the  negligence  of  the  bonk  in  Bending 
the  check  to  anmmers  A  Hayden  for  eoUcc- 
tion,  Instead  of  to  a  suitable  agent  was  the 
negligence  of  the  payee,  and  tbe  loss  of  the 
amount  of  the  check  was  therefore  caused 
by  this  negligence  of  the  payee.  It  has  beea 
held  that  the  neglect  of  the  payee  of  a  check 
to  cause  tbe  same  to  be  presented  to  the 
drawee  for  payment  within  a  reasonable 
time,  where  the  check  has  been  given  to 
apply  upon  a  debt  of  the  maker,  and  a  loss 
Is  occasioned  by  such  neglect  converts  the 
acceptance  of  the  check  from  a  conditional 
payment  of  the  indebtedneet  into  an  alwo- 
lute  payment  of  the  same.  The  rule  rests 
upon  the  loss  occasioned  by  the  neglect  of 
the  payee  to  use  due  diligence.  I  have  been 
unable  to  find  any  case  exacUy  in  point,  but 
cannot  draw  a  distinction  between  a  loss 
occasioned  by  neglect  to  use  due  diligence 
in  transmitting  for  collection,  and  a  loss  oc- 
casioned by  a  neglect  to  perform  tli*  equally 
essential  duty  of  having  tbe  check  presented 
to  the  drawee  for  payment  by  a  suitable 
agent  The  sending  of  a  duplicate  check. 
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under  the  elrcamstancefl  of  this  case,  cannot 
affect  the  statos  of  the  parties.  The  check 
was  sent  upon  representation  which  proved 
to  be  untrue,  and  would  not  have  been  given, 
had  the  actual  facts  been  known.  Judgment 
Is  therefore  directed  to  be  entered  for  the 
defendant" 

Edson  W.  Safford.  for  appellants.  Horton 
H.  Drnry.  Alfred  Wolcott.  and  Miller  S.  Al- 
len, for  appellee. 

PEH  CURIAM.  This  appeal  Is  from  the 
Judgment  entered  in  favor  of  the  defendant 
on  the  case  stated.  All  tliat  need  be  said 
In  vindication  of  the  correctness  of  the  Judg- 
ment will  be  found  In  the  opinion  of  the 
learned  president  of  the  court  below.  For 
reasons  given  by  him,  the  Jodgmrat  was 
rightly  entered,  and  should  not  be  disturbed. 
Judgment  affirmed. 


SMITH  T.  TOWN  COUNCIL  OF  THE 

TOWN  OF  BURRILLVILLE. 
(Suprwne  Oonrt  of  Rhode  Island.    April  9, 
189&.) 

GbETIORABI— RSTUKS. 

A  common-law  writ  of  certiorari  brings 
Qp  for  review  only  the  record  proper  of  the 
proceedings  soaght  to  be  reviewed,  ox  whidi  the 
pvidfucc  forms  no  part,  and  the  return  thereof 
nted  not  set  it  out. 

Writ  of  certiorari  by  Seneca  N.  Smltb  to 
review  the  action  of  the  town  ooundl  of  the 
town  oC  Bnrrillvllle  with  respect  to  cortaln 
charges  made  against  the  petitUmer.  Pe- 
tition dismissed. 

George  J.  West,  for  petitioner.  Stone  & 
Ijovejoy,  for  respondent 

TILLINOHAST,  J.  The  only  question  pre- 
sented for  decision  in  this  case  Is  whether 
the  return  to  a  common-law  writ  of  certio- 
rari should  set  out  the  evidence  upon  which 
the  Judgment  or  finding  complained  of  was 
based.  This  question  was  practically  an- 
swered in  the  negative  by  this  com't  In  the 
case  of  Maroney  v.  Council  (decided  at  the 
present  session)  31  Atl.  266,  in  which  case 
it  was  held  that  certiorari  brings  up  nothing 
for  review,  exc^t  the  record  proper  of  the 
proceeding,  of  which  the  evidence  before 
the  tribunal  below,  strictly  speaking,  forms 
no  part,  and  which  it  is  therefore  under  no 
obligation  to  send  up  as  a  part  of  the  record. 
And,  while  we  are  aware  that  thae  are  cases 
which  hold  to  the  contrary,  yet  we  think  the 
decided  preponderance  of  the  authorities  sup> 
ports  the  position  taken  In  that  case.  In  addi- 
tion to  cases  cited  In  Maroney  v.  City  Coun- 
cil of  Pawtucket  supra,  see  In  re  Cai-lson 
(Pa.  Sup.)  18  Atl.  8;  Harris  on  Certiorari 
(section  12,  and  cases  dted  in  note  8;  also, 
section  45);  Hay  ward,  Petitioner,  10  Pick. 
358;  Stratton  v.  Com.,  10  Mete.  (Mass.)  217; 
Farmlngton  River  Power  Co.  v.  County 
Com'rs,  112  S.ass.  20(1;  Miller  v.  McCullough, 


21  Ark.  426;  Stone  t.  Mayor,  etc.,  of  Nev 
York,  25  Wend.  164-185,  and  cases  dted: 
Morewood  v.  HoUiater,  6  N.  Y.  300;  Ross  t. 
Ellsworth,  49  Me.  417;  Whittaker  t.  VUlap 
of  Venice,  150  III.  105,  37  N.  E.  340.  The 
practice  la  this  state,  so  far  as  we  are  awan-. 
except  In  the  case  of  Maroney  v.  Council 
supra,  has  always  bc<Hi  to  send  up  nothing 
but  the  record  propel",  by  way  ot  a  return  t6 
the  writ    It  Is  true  that.  In  determinhig 
whether  or  not  the  writ  should  issue  in  a 
given  case,  this  court  has  examined  the  al- 
legations of  the  petitioner  regarding  the  pro- 
ceedings   below,  which    allegations  havi^ 
sometimes  coutaiued  a  statement  of  the  evi- 
dence submltteil.  or  an  abstract  thereof. 
Thus,  in  Roilden  v.  Commissioners  (R.  Li 
21  Atl.  1020,  and  in  Keen  an  v.  Goodwla  17 
R.  I.  G40,  24  Atl.  148,  cited  by  petitioDerV 
counsel,  the  petltionos,  respectively,  pre- 
sented as  a  part  of  their  allegatloDs  tlu 
evidence,  or  an  abstract  thweof,  tor  the  pur- 
pose of  showing  that  cei'tain  errors  of  law 
were  committed  by  the  tribunal  below.  In 
the  former  case  the  question  raised  wss 
Whether  the  allegations,  as  thus  prearateO 
by  the  petitioner,  showed  that  the  Uceasr 
commisslcmers  were  authorized  to  Infer  that 
the  petitioner  (the  licensee)  had  permitted 
his  premises  to  be  used  in  violation  of  law. 
by  the  sale  of  intoxicating  liquor  therein  oa 
Sunday.   The  petitioner  contended  that  the? 
w&re  not  so  authorized,  because  he  aUege<1 
that  no  direct  evidence  was  offered  conDeetlog 
him  with  such  sales.   As  it  did  appear,  how- 
ever, from  hia  said  allegations,  that  the  prem- 
ises were  in  fact  used  on  two  successive  Sun- 
days for  the  illegal  sale  of  Ilquw,  and  a« 
there  was  nothing  to  show,  and  no  reasMi  X" 
believe,  that  the  store  bad  been  twice  broken 
into  and  unlawfully  used  by  a  trespasser  In 
a  manner  so  open  and  liable  to  detection, 
we  held  that  the  inference  ot  guUt  which  tlif> 
commissions  drew  from  such  evidence  W3» 
not  so  unwarrantable  as  to  become  an  erm 
of  law,  and  that,  therefore,  upon  petltiui 
er*8  own  showing,  no  case  was  made  out  fw 
the  Issuing  of  the  writ.    We  also  expresslj 
held  in  that  case  that  "the  purpose  of  certio- 
rari Is  to  correct  errors  of  law,  and  not  t- 
review  findings  of  fact"    In  the  case  of 
Keenan  v.  Goodwin,  which  came  l>efore  m 
,  In  the  same  way.  nuineroiis  causes  of  error 
I  were  assigned  by  tlie  petitioner,  procilnent 
among  which  were  the  admission  of  irrele- 
vant and  Incompetent  evidence  on  the  oa* 
side,  and  the  exclusion  of  that  which  was 
competent  on  the  other,  the  petition  allegioir 
that  objections  were  taken  by  the  petitioner 
to  the   rulings   therecm;   thereby  raising 
questions  of  law,  which  we  were  asked  (a 
consider,  and  which  we  did  consider,  for  th<- 
purpose  of  determining  whether  the  wri> 
should  issue.    This,  however,  was  not  rf- 
{  viewing  the  evidence,  birt  simply  examlnioi: 
!  the  grounds  upon  which  the  petition  was 
j  )>ased.   In  the  later  case,  also,  we  held  tba: 
1  the  petitioner  was  not,  upon  his  own  show- 
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\ue,  entitled  to  the  writ  We  did  not  de>  r 
cide  In  either  of  said  cases,  however,  nor 
has  It  ertr  been  held  by  tbls  coort,  so  f&r  u 
we  are  aware,  that  the  evidence  offered  be- 
low was,  or  could  properly  be  made,  any 
part  of  the  record,  or  that  It  Is  the  duly  ot 
the  tribunal  before  whom  the  proceedings 
are  Instituted  to  send  It  up.  And,  moreover, 
no  question  was  raised  in  either  ot  said  cases 
na  to  the  propriety  of  tiie  comii's  consldwinff 
tbe  petitioner's  all^ratlons  so  made  as  afore> 
said  for  the  purposes  m«itloned.  See  Haven 
T.  County  Com'rs,  166  Mass.  468,  29  N.  B. 
10S3.  In  Lonsdale  Co.  t.  Board  of  License 
Com'rs  of  the  Town  of  Cumberland,  Index 
I^L,  1,  25  Atl.  666,  and  In  all  of  the  othet 
cases  which  we  have  been  able  to  find  upon 
the  flies,  but  which  are  not  reported,  In 
which  the  writ  was  Issued,  the  evidence  was 
not  sent  up  with  the  record.  And  we  are 
of  tbe  opinion  that  as  certiorari  does  not 
serve  the  purpose  of  an  appeal  or  bill  of  ex. 
ceptlon»,  and  does  not  Involve  the  Investlga- 
ti(m  of  facts  not  appearing  upon  the  recOTd, 
unless  they  are  Jurisdictional,  the  proper 
practice  1b  not  to  BmA  up  the  evidence  ad- 
duced before  the  inferior  tribunal.  Com- 
missioners ot  Highways  V.  Supervisors  ot 
Carthage,  etc,  27  Bl.  143.  Indeed,  there  be- 
ing no  provision  .of  law  which  requires  such 
tribunal  to  have  the  evidence  submitted  to 
them  reduced  to  writing,  nor  any  provision 
by  which  they  could  be  compensated  therefor 
if  they  should.  It  would  seem  to  be  Impos- 
ing an  unwarrantable  duty  upon  them,  to  re* 
i|ulre  them  to  do  so.  If  it  is  desired  to  en- 
large the  scope  of  the  commoo-law  proceed- 
ing so  as  to  matEe  it  serve  tbe  purposes  of 
a  bill  of  exceptions  or  of  a  petitl<m  for  new 
trial,  and  th««by  confer  upon  this  court 
Jurisdiction  to  correct  errors  of  law  and  also 
to  review  findings  of  fact,  thus  necessitating 
tbe  sending  up  of  the  evidence,  it  is,  of 
course,  competent  for  the  genovl  assembly 
to  [»>ov1de  therefor  by  statute,  as  has  al- 
ready been  done  in  many  of  our  sister 
states.  This  would  secure  uniformity  of 
practice,  and  prevent  the  possibility  of  any 
imch  arbitrary  proceedings  on  the  part  ot 
Inferior  tribunals  as  are  suggested  by  coun- 
sel for  the  petitioner.  But  until  some  such 
statute  shall  have  been  enacted  we  must  limit 
the  proceeding  to  Its  common-law  functions. 
In  the  case  at  bar  the  record,  which  is  madb 
a  part  of  the  case  by  agreement  of  parties, 
shows  that  the  petitioner  was  fully  and 
properly  informed  ot  the  charges  against 
him,  that  he  was  notified  of  the  time  and 
place  appointed  for  hearing  of  the  same, 
and  that  sworn  testimony  was  submitted  In 
support  thereof.  And  It  Is  therefore  to  be 
presumed  that  he  had  a  full  and  fair  trial, 
and  that  the  evidence  produced  warranted 
the  action  of  the  defendant  town  council  In 
revoking  his  license.  See  Kenny  v.  State,  5 
R.  I.  385:  State  v.  Board,  Index  NN,  9.  28  Atl. 
347;  McGale  V.  McGale,  Index  00, 104,29  AU. 
907;  In  re  Oross.  29  Atl.  25.   We  therefore 


decide  that  tbe  return  made  by  tbe  defendant 
town  council  in  response  to  the  citation, 
which  return,  by  agreement  of  the  parties, 
has  been  treated  as  a  return  propo*,  to  not  de- 
fective by  reason  of  Its  failure  to  set  forth 
the  evidence  submitted,  and,  no  other  ob- 
Ject^n  having  been  made  to  the  proceeding, 
that  the  petition  must  be  dismissed.  Fetl< 
tion  dismissed. 


In  re  FISHER  et  al. 
(Supreme  Court  of  Rhode  Island.    April  S, 
1895.) 

CossTRCCTios  or  Will— CosPLicTise  Cladbbs— 
Rbsbrvation  op  PicoPEUTr  FOK  Repairs — Dsbt 
Dub  bt  Lkqatkk—Patmbht  prou  Leqaot— Di- 
voBCB— Dborxb  roB  AuMOHT— Dbsobiption  or 

FaOPKKTT, 

1.  One  danae  of  a  will  gave  to  testator's 
wife  a  life  estate  in  certain  property,  and  pro- 
vided that  the  taxes,  repairs,  etc.,  thereon 
should  be  paid  out  of  hla  general  estate.  In 
a  later  daose  be  directed  tiiat  (me-fourth  of 
all  his  proiwrty  should  be  f^ven  to  each  of  bis 
three  sons  when  the  yoangest  should  be  40  years 
old,  and  that  tbe  remaiuing  one-fourth  soould 
go  to  his  wife  for  life,  and  to  the  youngest  son 
at  her  death.  HOd  that,  upon  tiie  youngest  son 
reaching  the  age  of  40  years  before  tbe  death  of 
the  wife,  the  administrator  should  retain  enough 
of  tbe  personal  estate  undivided  to  pay  the  tax- 
es and  repairs  on  the  property  devised  to  the 
wife. 

2.  An  administrator  may  properly  applr  the 
income  of  a  legacy  to  tbe  satisfaction  of  a  judg- 
ment obtained  by  him  against  the  legatee  for  a 
debt  due  the  estate. 

S.  A  decree  granting  a  divorce  to  the  wife 
of  one  of  the  devisees  under  a  will,  and  awurd- 
Ing  her  as  alimony,  and  for  the  support  of  her 
children,  the  rents  and  profits  of  the  real  estate 
given  to  the  hosband  by  tbe  will,  and  also  the 
husband's  "personal  estate,"  did  not  entitle  her 
to  tbe  personalty  which  he  was  afterwards  to 
receive  under  tbe  will  by  a  division  of  the  testa- 
tor's estate. 

Petltl<m  of  Lewis  A.  Fisher,  administrator 
with  the  will  annexed  of  tbe  estate  of  Edson 
A.  Sammls,  deceased,  for  a  coustnictlou  of 
the  terms  of  the  will,  and  directions  relative 
to  the  proper  disposition  of  tbe  eetata 

B.  M.  BoBWorth,  for  Lewis  F.  Fisher,  ad- 
ministrator, Albert  A.  Sammls,  Frederick  E. 
Sammls,  Martha  O.  Sammls,  and  Edward  A. 
Sammls,  administrator.  8.  S.  Lapliam,  for 
Charies  B.  Medbury,  Cora  B.  Medbury, 
George  L.  Sammls,  and  Eileen  P.  Sammls. 
F.  Rock  wood  Hall,  for  Anna  O.  Sammls. 

MATTESON,  C.  J.  This  Is  a  case  stated 
for  the  opinion  of  the  court  Edscm  A.  Sam- 
mls, of  Barrington,  died  In  September,  1877, 
leaving  a  last  will  and  testament,  duly  ad- 
mitted to  probate,  of  which  the  portions  ma- 
terial to  the  questions  Involved  are  as  fol- 
lows: "Second.  I  give  and  bequeath  unto 
my  b^oved  wife,  Martba  O.  Sammls,  the  lot 
of  land,  with  buildings  and  improvements 
thereon,  situated  on  Lockwood  street,  in  the 
city  of  Provldenw,  for  and  during  her  nat- 
ural life,  and  tbe  expenses  of  keeping  the 
same  in  repairs,  together  with  taxes,  shall 
be  paid  out  of  my  estate,  by  nay^  executors 
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berelnafter  named;  and,  at  ber  decease,  It  Is 
my  wish  that  tbe  aame  be  giren  to  my  two 
sona  Frederick  E.  Sammls  and  Aib^  A. 
Sammis,  subject  to  tbe  eame  Mndltions  as  tbe 
property  mentioned  Intbectansefoartbot  this, 
mf  last  will  and  testament.  •  *  •  Fonrtb. 
I  give  and  derlae  unto  my  beloved  wife,  liar* 
tba  G.  Sammla,  the  income  atislng  from  one 
undivided  quarter  part  of  all  my  estate^  real, 
personal,  and  mixed,  and  to  my  tbree  sons, 
(leorge  E.  Sammls,  Albert  A.  Sammls,  and 
If>ederldc  B.  Sammis,  the  income  arising 
from  the  remaining  three-quarter  part  of  all 
my  estate,  real,  personal,  and  mixed*  antil 
my  youngest  son  then  liviuti  snail  have  at- 
tained the  age  of  forty  years.  At  the  expi- 
ration of  said  time.  It  Is  my  will  that  all  my 
property,  real,  personal,  and  mixed,  shall 
then  be  divided  Into  four  equal  quarter  parts, 
and  that  my  said  sons,  Oeorge  B.  Sammis, 
Albert  A.  Sammls,  and  FrederltA:  El  Sam- 
mls, shall  eacli,  respectively,  receive  one 
equal  quarter  port  of  said  property,  to  tbran, 
their  heirs  and  assigns,  forever.  I  glre  and 
devise  the  remainbig  quarter  part  of  all  my 
estate^  at  the  expiration  of  said  tlme^  to  my 
beloved  wife,  Martha  G.  Sammia,  for  and 
during  her  natural  life,  and  at- ho:  decease 
it  is  my  wish  that  said  quarter  pail  of  the 
income  (if  she  should  decease  before  the 
youngest  son  living  shall  have  attained  the 
age  of  forty  years)  shall  be  equally  divided 
between  my  two  smis  Alb^  A.  Sammis  and 
Frederick  E.  Sammls,  subject  to  the  same 
conditions  as  to  Income  or  property  herein 
devised  and  bequeathed,  and  to  the  further 
condlUon  m  the  part  of  my  said  mm  George 
B.  Sammis  that  he  shall  sell  or  othmrlse 
dispose  of  the  trotting  or  sporting  horse 
now  owned  by  lilm,  and  shall  not  buy  or  re- 
place said  horae  by  another  tor  the  purpose 
of  trotUug  or  sporting,  and  shall  attend  strict- 
ly to  his  business;  and  in  case  he  shall  not 
obBerve  and  obey  these,  my  wishes,  he  shall 
not  have  or  draw  the  said  Income,  or  any 
part  thereof)  but  said  income  shall  be  divided 
equally  among  my  other  heirs  until  the 
youngest  son  shall  have  attained  the  age  of 
forty  yeara;  but  this  is  not  to  interfere  or 
encroach  In  any  way  upon  my  said  son's 
(George  B.  Sammis*)  quarter  part  of  the  prop- 
erty." The  testator  left  a  widow,  Martha  G. 
Sammis,  who  ia  still  Uving,  and  three  boob, 
George  B.  Sammls,  Albert  A.  Sammls,  and 
Frederl(dc  B.  Sammls.  Gewge  B.  Sammls, 
at  his  father's  decease,  was  the  husband  of 
Cora  B.  Sammls,  by  whom  he  had  tbree 
children,  viz.  Edward  A.  Sammis,  George  L. 
Sammls,  and  Eileen  P.  SamnUs,  all  of  whom 
are  now  Uving,  and  the  first  of  whom  baa  at- 
tained the  age  of  21  years.  At  tbe  October 
tenu,  1879,  of  this  coiut,  Cora  B.  Sammls  ob- 
tained a  divorce  from  George  E.  Sammls. 
Tbe  decree  for  divorce  awarded  her  the  cus- 
tody of  their  children,  and  provided  that  she 
sliould  be  allowed  the  rents,  profits,  and  In- 
(wme  of  all  the  real  estate  belonging  to 
George  E.  Sammls  at  the  time  of  the  filing 


of  the  petition  for  divorce,  and  the  rent.N 
profits,  and  income  arising  from  tbe  same 
given  iy  him  in  and  by  tbe  last  will  and  tes- 
tament of  Edson  A.  Sammiit  deceased,  aad 
also  the  personal  estate  of  said  George  E. 
Sammis;  one4kalf  wC  the  rents,  pn^ts,  and 
Income  of  the  real  estate  b^ng  allowed  to 
said  Oon  during  her  natural  life,  to<etber 
with  the  half  of  tbe  personal  estate  as  aii- 
mony;  the  other  half  of  the  rents,  profits, 
oad  Income  of  the  real  estate^  togetba  wiib 
the  half  of  the  personal  estate,  until  tbe  fur- 
ther order  of  tbe  coar^  for  ttae  purpose  of 
soppwttnf,  educating,  and  maintaining  their 
children,  toe  which  purpose  the  decree  alku 
awarded  to  her  all  tbe  right,  titl^  and  inter- 
est of  tbe  said  George  B.  Sammla  In  his  real 
estate,  including  that  which  banged  to  Ed- 
I  son  A.  Sammla  In  his  lifetime^  and  devised 
I  to  said  Geofse  In  tbr  last  will  and  teatameat 
of  said  Bdsoo.  BubsequeDtl}  to  ttae  dlvwce, 
Gwa  B,  Sammls  married  Gbarles  Bl.  Med- 
buty,  and  George  B.  Sammis  married  Ansa 
G.  Sammls.  In  June,  ISDJ^  George  B.  Smu- 
mis  died,  leaving  ttae  said  Anna  G.  Sammia 
hia  widow,  but  no  children  by  tals  wocmd 
marriage^  His  eldest  son  tals  first  mar- 
riagfih  Edward  A.  Sammls,  Is  tlw  dnly-qoata 
fied  admlnlatiator  of  his  estate  within  thi!< 
state.  Fredoldc  B.  Sammi^  tbe  younge«i 
SMI  of  tbe  testatOT,  Edson  A.  Sammis,  at- 
tained the  age  of  40  years  July  18,  ISM. 
Lewis  T,  Fisher,  admlnlstiatMr  de  bonis  aon 
with  the  wlU  annexed  «i  ttae  estate  of  the 
testator,  has  a  large  amount  of  pawmal  es- 
tate of  the  propffl-ty  and  estate  of  the  tesu- 
tor.  and  also  a  large  sum  of  mon^,  bang 
tbe  balance  of  ttae  one-quarter  part  of  the 
Income^  dividends,  and  profits  arising  and  ac- 
cruing from  the  personal  estate  of  tbe  tesu- 
tor,  after  deducting  the  amount  of  a  Judg- 
ment referred  to  b^w,  and  which,  exc^t 
fw  tbe  conditions  contained  In  ttae  will  and 
the  decree  tor  divorce  mentioned  above, 
would,  by  the  terms  of  ttae  will,  be  payable 
to  ttae  said  George  E.  Sammla.  Ttae  adminis- 
trator desires  to  pay  this  balance  of  the  in- 
come, dividends,  and  profits  to  the  person  or 
persons  entitled  to  It,  and  also  to  divide  and 
distribute  tbe  personal  estate  ot  the  testa- 
tor In  bis  possession  among  the  persons  en- 
titled thereto. 

At  ttae  time  of  the  decease  of  the  testator, 
and  before  the  petition  for  divorce  was  flU-d. 
George  E.  Sammls  was  indebted  to  tbe  testa- 
tor In  a  large  simi  of  m<mey.  At  the 
cember  term,  1883,  of  the  court  ot  commoa 
pleas  for  Providence  county,  Albot  A.  Sam- 
mls and  Henry  Staplea,  then  executors  of 
the  will  of  Edson  A.  Sammls,  recovered  Judg- 
ment against  George  B.  Sammis  for  $762.^ 
and  costs  <a  the  suit  taxed  at  $7.80.  Fiah- 
w,  after  his  appointmoit  as  administrator, 
took  out  execution  oo  this  Judgment,  and 
had  It  levied  on  the  right,  title,  and  Interest 
of  Gemge  E.  Sammls  In  a  lot  of  laud  on 
Oary  street.  In  Providence,  which  waa  after- 
wards sold  at  public  auUIon,  under  ttae  exe- 
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cutlon,  ttfr  $50.  A  suActeiit  emotmt  of  the 
quarter  part  of  the  Income,  dWidendB,  and 
profits  arlBlag  and  accralng  from  the  po-son- 
b1  estate  of  the  testator,  and  which,  except 
for  the  conditions  of  the  will  concerning 
George  B.  Sammls  and  the  decree  for  di- 
vorce, would  be  payable  to  him,  has  been  ap- 
plied by  the  administrator  to  the  satisfaction 
of  the  balance  of  the  judgment,  which  Is 
now  fully  satic^ed  and  paid.  The  residue 
of  said  one-quarter,  after  the  payment  of  the 
Italance  due  on  the  Judgment,  in  the  hands 
of  the  admmisti-ator,  la  $970.28.  Albert  A. 
Sammls  and  Frederick  E.  Sammis,  who  are 
the  only  persons  entitled  to  take  advantage 
of  the  failure  of  George  B.  Sammls  to  oh- 
flerre  the  conditions  in  the  will,  hare  waived 
all  right  to  Insist  on  such  failure,  if  failnre 
there  was. 

The  qnestlons  raised  In  the  petition,  In 
which  all  persons  have  Joined,  relate  only  to 
the  personal  estate  of  the  testator,  all  ques- 
tions concerning  bis  real  estate  having  been 
passed  upon  by  the  court  In  Its  former  opin- 
ion.   Sammis  v.  Sammls,  14  B.  I.  123. 

The  first  question  Is,  shall  the  personal 
estate  of  said  Edson  A.  Sammls  be  divided 
Into  four  equal  parts,  and  paid  to  the  i»ar- 
tles  entitled  to  receive  the  same,  as  pro- 
vided In  the  fourth  clause  of  the  will;  or 
sliall  the  personal  estate  or  some  portion 
thereof  remain  undivided  for  the  purpose 
of  enabling  the  administrator  to  continue  to 
pay  the  expenses  of  keeping  the  Lockwood 
street  estote  In  r^>alr  and  the  taxes  assessed 
afmlnst  the  same,  as  provided  In  the  second 
rlnase  of  the  wlH?  In  considering  clauses  in 
a  will  which  are  inconsistent,  It  Is  the  duty 
of  the  court  to  give  effect  to  the  testator's 
Intention,  if  It  can  be  ascertained.  If  there 
Is  no  ro<»n  for  a  construction  wbleh  will 
harmonize  the  conflicting  proTlslons,  the  gen- 
eral or  predominant  intent  of  the  testator, 
If  discoverable,  1b  to  be  given  effect,  and 
the  particnlar  or  subridlary  Intent  must 
yield.  If  no  genera'  or  predominant  Intent 
Is  discoverable,  and  the  clauses  are  Irrecon- 
cilably repugnant,  the  court,  as  a  last  resort, 
will  give  effect  to  the  Intent  expressed  In  the 
later  clause  of  the  wUL  It  is  contended,  by 
counsel  for  the  administrator  and  for  Albert 
A.  and  Frederick  E.  Sammis  and  the  chil- 
dren of  Oeorge  E.  Sammis,  that  the  second 
and  foorth  clauses  of  the  will  are  Irreconcil- 
ably repugnant;  and  that  the  intent  of  the 
testator  that  all  his  property  shall  be  divided 
as  expressed  In  the  fourth  clause  should  be 
Ueld  to  be  paramount  to  his  Intent  expressed 
in  the  second  clause  relative  to  the  payment 
of  expenses  for  repairs  and  taxes  on  the 
Lock  wood  street  estate  during  the  continu- 
ance of  the  life  estate  of  his  widow;  or.  If 
not  paramount,  that  It  should  prevail  be- 
cause It  is  the  later  expression  of  the  testa- 
tor's Intent  It  is  suggested  In  argument 
that.  In  view  of  the  postponement  of  the 
dlvlslcm  of  the  property  to  the  late  period  at 
whlcb  it  Is  directed  to  be  made^  the  testator 


iMid  In  mind  the  probability  that  the  life  es- 
tate of  his  widow  In  the  Lockwood  street 
estate  would  have  terminated  before  the 
time  for  division  arrived,  and  haice  that 
the  second  clause  should  be  read  that  the 
executors  should  pay  out  of  the  estate  the 
expenses  of  keeping  the  Lockwood  street 
estate  in  repair,  and  the  taxes  thereon,  until 
the  time  when  the  youngest  son  then  living 
should  attain  the  age  of  40  years,  provided 
Martha  G.  Sammls  should  live  so  long.  This 
suggestion  Is  bosed  on  the  assumption  that 
the  testator,  in  framing  the  second  clause, 
contemplated  the  probability  of  the  death  of 
his  widow  before  the  time  for  division,  as 
provided  In  the  fourth  clause.  Bnt  It  can 
hardly  be  assumed  that  the  probability  of 
his  widow's  death  before  the  time  for  di- 
vision of  the  proi)erty  wae  in  the  testator's 
contemplation,  since  the  fourth  clause  Itself 
provides  for  the  payment  of  the  Income  to 
her  of  one-quarter  of  the  property  after  the 
division  during  her  natural  life.  .We  And  no 
Indication  In  the  will  that  the  testator*s  In- 
tent as  expressed  In  the  fourth  clause  should 
be  paramount  to  that  expressed  In  the  sec- 
ond; nor  do  we  think  that  the  fourth  clause 
should  be  held  to  be  paramount  to  the  sec* 
ond  merely  because  It  Is  the  later  expression 
in  the  will.  Both  clauses  are  contained  In 
the  same  Instrument,  and  are  both  there- 
fore simultaneous  expressions  of  the  testa- 
tor's Intent;  and  there  la  on  that  account 
less  ground  for  Inferring  a  change  of  In- 
tent  than  there  would  be  If  the  provisions 
of  the  fourth  clause  were  contained  In  a 
codicil  executed  after  the  lapse  of  a  con- 
siderable interval  of  time.  And,  besides,  as 
already  stated,  the  rule  which  gives  effect  to 
the  later  expression  of  the  testator's  Intent 
is  to  be  resorted  to  only  when  all  attempts 
to  reconcile  Inharmonious  provisions  have 
proved  unavailing.  We  think  that  It  Is  hard- 
ly to  be  presumed.  In  the  absence  of  any 
other  Indication  of  the  will  than  that  afford- 
ed by  the  inconsistent  language  of  the  fourth 
clause,  that  It  was  the  intention  of  the  tes- 
tator to  Impose  the  payment  of  the  expenses 
for  repairs  and  taxes  on  his  widow's  life  es- 
tate, from  which  be  had  previously  exempt- 
ed It,  at  a  period  when  presumably,  by  rea- 
son of  her  advancing  years,  she  would  be 
less  able  to  provide  for  the  payment.  We 
think  that  it  la  a  more  reasonable  presump- 
tion that  he  Intended  that  his  widow's  life 
estate  should  continue  unburdened  by  the 
expenses  for  repairs  and  taxes,  and  that  the 
omission  to  except  from  the  division  of  his 
property  so  much  as  should  be  necessary  to 
provide  for  repairs  and  taxes  on  the  Lock- 
wood  street  estate  was  inadvertent.  We  are 
of  the  opinion,  therefore,  that  the  fourth 
clause  should  be  modified  to  this  extent,  and 
that  so  much  of  tlie  personal  estate  as  shall 
be  required  to  enable  the  administrator  to 
pay  the  expenses  for  keeping  the  Lockwood 
street  estate  in  repair,  and  the  taxes  ast^s- 
sed  against  the  same,  as  provided  Ij^  i3ie_ 
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ond  clause,  shall  remain  undivideci  In  the 
hands  of  the  administrator,  to  be  held  by 
him  for  such  payment 

The  second  question  Is:  "Should  a  suffi- 
cient portion  of  the  rents,  income,  and  profits 
of  the  personal  estate  in  the  hands  of  the 
said  I^ewis  T.  Fisher,  administrator  as  afore- 
said, given  and  bequeathed  to  said  George 
E.  Sammis  in  said  will  of  said  Edson  A, 
Sammls,  hare  been  applied  by  said  Lewis 
T.  Kisher  to  the  payment  of  said  Judgment 
against  said  Geoi^e  E.  Sammis?"  We  are 
of  the  opinion  that  this  qaestlon  should  be 
answered  in  tlie  affirmative.  In  Armour  t. 
Kendall,  15  R.  I.  103,  2  Atl.  811,  it  was  held 
that  a  legatee  Indebted  to  the  testator's  es- 
tate is  entitled  to  the  excess  only  of  the 
legacy  over  the  debt.  The  present  case  is 
wltbln  the  piinciple  of  that  decision. 

The  third  and  fourth  questions  submitteil 
are  as  follows:  "Should  the  one-quarter  part 
of  the  rents.  Income,  and  profits  arising  and 
acenilng  from  the  personal  estate  of  aaid 
Edsou  A.  Sammls,  deceased,  and  now  in  the 
hands  and  possession  of  said  Lewis  T.  Fish- 
er, administrator  as  aforesaid,  given  and  be- 
queathed Id  said  will  to  the  said  George  E. 
Sammta,  be  paid  to  the  said  Cora  E.  Med- 
bury,  by  virtue  of  the  provisions  contained 
In  said  decree  for  divorce  entered  upon  .the 
petition  of  said  Cora  E.  Sammis  v.  George 
E.  Sammls,  or  to  the  administrator  on  the 
estate  of  said  George  E.  Sammls?"  "In  the 
distribution  of  tlie  pei*sonal  estate  of  said 
Edson  A.  Sammls,  to  wlioin  shall  the  quarter 
part  bequeathed  to  said  George  E.  Sammls 
l>e  paid?"  We  are  of  the  opinion  that  the 
rents,  profits,  and  Income  and  the  quarter  of 
the  pers(»ial  estate  In  question  are  to  be  pnld 
to  the  administrator  on  the  estate  of  George 
E.  Sammis,  and  not  to  Cora  E.  Medbury,  un- 
der the  decree  for  divorce.  Though  the 
term  "personal  estate,"  a::  used  In  the  de- 
cree, standing  by  Itself,  would  be  broad 
enough  to  have  included  such  rents,  prufits. 
Income,  and  personal  estate,  we  think  that  it 
is  evident,  from  a  consideration  of  the  decree 
as  a  whole,  that  they  were  not  In  the  con- 
templation of  the  court  in  the  entry  of  Its 
decree.  The  decree,  it  will  be  obseiTed, 
awai"ds  to  the  petitioner  as  alimony,  aud  for 
the  support,  education,  and  maintenance  of 
her  cliUiIron,  not  only  the  rents,  profits,  and  in- 
come of  the  real  estate  belonging  to  the  re- 
spondent, but  also  specifies  the  rents,  profits, 
aud  Income  ai-ising  from  real  estate  given  to 
him  in  the  will,  and,  further,  for  the  sup- 
port, education,  and  maintenance  of  her  chil- 
dren, all  the  respondent's  right,  title,  and  In- 
terest In  his  I'eal  estate.  Including  all  belong- 
ing to  the  testator  and  devised  to  the  re- 
siwudent  In  the  will;  while  the  award  of  the 
I>er3onal  estate  Is  merely  of  the  pereonal  es- 
tate of  the  respondent,  without  refen-ing  to 
tliat  which  he  was  to  receive  at  some  future 
date  tmder  the  will.  The  express  reference 
to  the  real  estate  which  was  given  to  the 
respondent  in  the  will,  and  the  absence  of 


any  reference  to  the  personal  estate  giren 
to  him  in  the  will,  exclude  the  Idea  that  the 
court,  In  framing  Its  decree,  Intended  that  li 
should  Include  the  personal  estate  comini: 
to  the  respondent  under  thewiU.  "Exem-wxIo 
tmlus  [>ersoDee  vel      est  «cclusIo  alterius." 


BEHLER  T.  DAXIBLS  et  al. 
(Supreme  Gonrt  of  Bhode  Island.    Ifarcli  27, 

1806.) 

NBeuaBHca—DjiiiaBKOus  Feehibbs— Ihfubd  Ix- 

▼ITATIOX.  I 

1.  TheproTifltons  of  Pub.  Laws  18'%  e. 
688,  I  25  (I^ovidence  Bnilding  Act),  reqairins 
boiatways  and  elevators  not  inclosed  to  be  pro-  I 
tected,  does  not  reader  a  property  owner  Uabk  ! 
for  injuriee  sustained  by  falling  into  an  un- 

Erotected  elevator  wttHi  on  his  premises,  where 
e  would  not  be  liable  therefor  Independeutlj 
of  sQch  statute,  because  of  the  injured  person 
being  a  mere  licensee,  to  whom  tlie  owner  owed 
DO  duty. 

2.  A  member  of  the  fire  department  is  not 
nn  employ^  of  the  taxpayers,  in  sudi  a  seoae 
as  to  create  an  implied  mvitation  from  them  to 
unter  their  premises  to  extiDguish  fires,  so  u 
to  render  them  liable  in  a  case  where  such  ni- 
hility would  not  otherwise  exist  for  pMWKial  in- 
juries sustained  by  bim  because  of  the  dsncn- 
one  condition  of  the  premises. 

Action  Iqr  H.  B.  BeUw  against  Daniels, 
Cornell  A  Co.  ftw  negligence  In  faUiitg  to 
guard  an  elevator  well,  wherebr  plaintiff  fdl 
and  was  injured  while  discharging  his  dat>- 
as  a  member  of  the  fire  department.  De- 
murro*  by  defendants  to  platntUTs  dedaia- 
tton.  Sustained. 

Walter  B.  Vincent  and  Amasa  M.  Eaton, 
for  plaintiff.  William  O.  Roelker.  for  de- 
fentlants. 

STINESS,  J.  The  declaration  In  this  case, 
as  originally  framed,  charged  the  defaidantt> 
with  negligence  in  failing  to  guard  an  ele- 
vator well,  wliereby  the  plaintiff,  a  fireman, 
in  the  discbarge  of  bis  duty,  fell  and  was  in- 
jured. A  demurrer  to  this  declaration  wa$ 
sustained  upon  the  ground  that  It  set  forlli 
an  entry  by  the  plaintiff  Into  the  d^endants' 
premises  only  as  a  licensee,  to  whom  the  de- 
fendants owed  no  duty.  Index  OO,  61,-29 
Atl.  6.  The  declaration  is  now  amended,  and 
the  third  count  avers  that  Pub.  Laws  H.  I. 
1S7S,  c.  688,  i  25.  commonly  known  as  the 
"I'rovldence  Building  Act,"  requires  hoist- 
ways  and  elevators  not  Indosed  to  be  protect- 
ed with  railings  aud  trapdoors,  and  that  It 
thus  became  the  duty  of  the  defendants  to  m 
protect  tbclr  elevator,  which  they  aegligently 
omitted  to  do.  The  fourth  count  sets  out 
that  the  plaintiff  received  his  salary  as  a 
member  of  tlie  fire  department  of  the  city  ot 
Providence  from  the  defendants  and  others, 
taxpayers  of  Providence,  and  so  became 
bound  to  respond  to  a  fire  call,  and  to  entw 
upon  their  premises  In  putting  out  fire,  an*! 
so  was  hivlted  by  the  defendants  to  enter. 
In  the  former  opinion,  we  aald  that  the  own- 
er owed  no  duty  to  a  licensee,  as  to  the  condi- 
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tion  of  htB  premises,  nnlen  Imposed  by  stat- 
ate,  save  that  lie  should  not  knowingly  let 
him  run  npcu  a  hidden  peril,  or  wUlfnll/ 
cause  him  barm,  while,  to  one  invited,  he  Is 
under  obligation  for  reasonaUe  security  for 
the  pmpoees  of  the  Inrltation.  The  declara- 
tion did  not  set  out  a  cause  of  action  upon  ei- 
ther ground.  The  present  amendments  are 
made  to  inject  Into  the  statement  of  the  case 
a  statutory  duty  and  an  Invitation.  The  flrst 
question,  therefore,  Is  whether  there  was  a 
statutory  duty.  In  considering  this  qnestion, 
we  need  not  discuss  the  limit  <tf  legislative 
l>ower  in  Imposing  snch  a  duty,  tor  It  Is  not 
necusi^ry  to  decide  ft  VYe  may  assume  It 
and  the  question  still  remains  whether  an  ac- 
tionable duty  Is  imposed  by  this  statute.  It 
has  been  before  the  court  in  several  cases. 
In  Grant  v.  Power  Co.,  14  R.  1.  880,  ft  was 
held  that  the  scheme  of  the  act  was  simply 
to  secure  safe  structures,  as  a  police  measure 
for  the  general  safety,  not  to  create  any  duty 
which  could  be  made  the  subject  of  an  action 
by  individuals,  and  that  no  remedy  In  favor 
of  Individuals,  beyond  wliat  ts  expressly 
given  In  the  act,  should  be  implied  for  neg- 
lect to  perform  the  duties  ci-euted  by  the  act. 
Baker  v.  Power  Co.,  Id.  531,  was  lirought  un- 
der Pub.  St.  R.  I.  c.  204,  I  21.  which  gives  an 
action  for  Injury  caused  by  the  commission 
of  a  crime  or  offense,  the  offense  cliarged  be> 
ing  a  violation  of  the  building  act  It  was 
held  that  an  action  under  that  statute  could 
not  be  maintained  until  after  a  complaint 
had  been  made  for  the  crime  or  offense  and 
process  Issued.  In  Maker  v.  Power  Ca,  1.1 
R.  I.  112,  23  Atl.  63,  this  condition  of  a  crim- 
inal complaint  was  mot;  but  the  court  held 
that  the  terms  of  the  act  were  too  Indefinite 
and  uncertain  to  Impose  a  crlrainnl  llnbllity 
for  noncompiluuce  with  the  statute,  and  hen>?e 
no  action  could  be  maintained  for  such  al- 
leged offense.  In  that  case  the  defendant 
was  sued  as  the  owner  and  person  in  con- 
trol of  the  buUdlng,  and  one  ground  of  the 
decision  was  that  the  act  does  not  si)eclflcally 
impose  the  duty  of  compliance  with  the  stat- 
ute  eitlier  upon  the  owner  or  person  in  con- 
trol. It  simply  says  that  certain  things  shall 
be  done,  without  saying  who  slialt  do  them. 
Some  of  the  things  would  naturally.  If  not 
necessarily,  be  done  by  an  ownei',  some  by 
a  contractor,  and  some  by  tenants.  A  per- 
son c-nnnot  be  made  liable  for  neglect  of  a 
statutory  duty,  unless  that  duty  Is  clearly  im- 
posed upon  him.  An  owner  cannot  be  lia- 
ble for  a  doty  imposed  upon  a  tenant  nor  a 
tenant  for  a  duty  Imposed  upon  the  owner. 
Whether  the  defendants  in  this  case  are  own- 
ers or  tenants  does  not  appeal'.  The  declara- 
tion simply  states  that  they  were  in  posses- 
sion of  the  building  on  the  day  of  the  acci- 
dent. But,  even  If  their  relation  to  the  prop- 
erty were  stated,  we  do  not  see  how  It  could 
avail,  in  view  of  the  dlCBcultles  set  forth  in 
the  previous  decisions  under  this  act  In 
Parker  t.  Barnard,  133  Mass.  116,  the  suit 
was  against  tlie  owners  and  oceopants  of  tlw 


building,  and  the  statute  expressly  Imposed 
the  flue  upon  the  owner,  lessee,  or  occupant. 
But  even  so,  the  court  did  not  consider  the 
respective  duties  of  the  owners  and  of  the 
occnjiants  of  the  building  as  to  the  protec- 
tion of  the  elevator  well,  because  th^  facts 
were  not  reported,  and  we  are  not  aware  that 
tills  lutei-esting  problem  has  since  been  solv- 
ed. The  demm-i-er  to  the  tbU-d  count  must  be 
sustained. 

The  fouith  count  seeks  to  state  a  case  of 
legal  liability  by  averring  an  Invitation  to 
the  plaintiff  to  enter  the  premises  In  ques- 
tion; but  as  It  Is  an  Implied  Invitation,  the 
declarntlon,  accurately  dmwn,  sets  out  the 
facts  as  stated  above,  from  which  the  invita- 
tion is  to  be  implied.  The  Idea  Is  that  the 
plaintiff  is  In  the  employ  of  tlie  taxpayers 
collectively,  and  so  of  the  defendants  individ- 
ually; that  the  relation  sustulus  the  invita- 
tion; and  that  be  la  thus  Invited  to  enter  the 
premises  of  his  employers,  in  the  discharge 
of  his  duty.  This  presents  the  same  ques- 
tion which  we  considered  In  our  former  opin- 
ion; the  only  difference  being  that  now  tlie 
Invitation  is  averred  which  was  then  claim- 
ed to  be  Implied  fi-oin  the  facts,  and  there  Is 
also  now  added  the  tact  that  the  defendants 
are  taxpo^-ei's  In  Providence.  The  question, 
however,  Ls  the  same,  and  the  answer  must 
be  the  same,— that  the  facts  do  not  amount 
to  an  invitation.  There  la  no  relation  bo- 
tweeu  a  fireman  and  a  taxj>ayer  to  raise  it. 
There  Is  no  Individual  employment  nor  re- 
BpougibiUty,  In  respect  to  public  officers  or 
ser\'ants,  on  tlie  part  of  taxpayers,  and  so  no 
basis  for  an  implication  of  service  and  Invi- 
tation. Of  coui'se,  firemen  have  a  right  to 
enter  premises  to  stop  a  fire;  but  It  Is  under 
the  same  law  which  allows  others  to  enter, 
ca,lled  by  Judge  Gooiey  "the  law  of  overrul- 
ing necessity."  Cooley,  Torts  (2d  Ed.)  S  313. 
None  of  the  cases  cited  by  the  plaintiff  and 
consldei-ed  by  the  court  in  the  former  opin- 
ion go  so  far  as  his  claim,  In  this  resiicct. 
In  each  of  them,  excepting  Parker  v.  Bar- 
nard, there  was  something  In  the  nature  of 
a  personal  and  dh-ect  Invitation,  which  does 
not  enter  Into  this  case,  e.  g.  the  calling  of  a 
police  officer  In  Learoyd  v.  Godfrey,  138 
Mass.  315;  the  placing  of  a  box  for  a  letter 
canier  (Goi-don  v.  Cummlngs,  lo2  Mass.  513, 
25  X.  B.  978);  a  passenger  in  a  depot  (Ben- 
nett V.  Railroad  Co.,  102  U.  S.  577).  The 
reasons  for  holding  that  there  was  no  Invita- 
tion in  this  case  were  sufficiently  stated  In 
the  former  opinion.  The  demurrers  are  sus- 
tained. 


FOX  T.  MERFELD. 
(Court  of  Appeals  of  Maryland.    March  26, 
1805.) 

Claim  for  Kent— Iksolvsxct  of  Tenaut, 
A  landlord  who  fails  to  distrain  for  rent 
until  after  the  tenant  has  flpplled  for  the  ben- 
efit of  the  Insolvent  laws  acquires  no  lien  or  pri- 
ority by  a  subsequent  levy  or  distreis. 
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Appeal  from  com-t  of  common  pleas. 

Action  by  Moses  Fox  against  Loats  Mer- 
feld,  trustee  named  in  a  conveyance  for  the 
benefit  of  creditors.  From  a  judgment  that 
plaintiff,  as  landlord,  did  not  acqnlre  any 
Hen  or  priority  over  general  creditors  by 
distress  warrants  Issued  after  tbe  tenant  had 
filed  his  petition  In  InaolTency,  plaintiff  ap- 
peals. Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and  BRY. 
AN,  BRISCOB.  McSHERRY,  POWLBR, 
ROBERTS,  and  PAGE.  JJ. 

Thos.  R.  Clendlnen,  for  appellant.  Mais 
tin  Lehmayer,  for  appellee. 

ROBERTS,  J.  This  appeal  Is  taken  from 
an  order  of  the  court  of  common  pleas  of 
Baltimore  city,  passed  la  tbe  case  of  Charles 
Coblens,  an  insolvent  The  facts  are  sab- 
Btantlally  as  follo-ws:  On  tbe  ^  day  of 
December,  1803,  Charles  Coblens  filed  his 
petition  in  the  court  of  common  pleas  to  ob- 
tain the  benefit  of  the  insolvent  lavrs  of  the 
state  of  Maryland.  On  the  same  day,  Lools 
Merfeld  was  appcrinted  preliminary  trustee, 
to  whom  the  petitions  conveyed  all  of  bfs 
property,  in  trust  for  the  benefit  of  his  cred- 
itors. At  the  time  of  filing  his  said  peti- 
tion the  petitioner  was  occupying,  aa  tenant 
of  Moses  Fox,  certain  premises  on  Wilson 
street,  in  said  city,  and  was  then  over  four 
months  In  orrear  for  rent  due  and  unpaid. 
The  petitioner  at  the  time  of  his  assign- 
ment was  conducting  on  said  premises  a  liv- 
ery stable,  and  engaged  in  the  business  of 
bofti-ding  horses,  and  had  In  his  possession 
a  number  of  horses  and  carriages  belonging 
to  his  customers,  as  well  as  certain  property 
belonging  to  himself.  The  preliminary  trus- 
tee on  the  day  of  his  appointment  filed  hl» 
petition  In  said  court,  catling  the  court's  at- 
tention to  the  t&cbs  just  stated,  and  to  tbe 
further  fact  that  Coblens  w^s  in  arrear  for 
unpaid  rent;  and  requested  an  order  of 
court  authcristng  bim  to  return  to  the  re- 
spective owners  their  several  horses  and 
carriages,  and  to  remove  from  tbe  demlsea 
premises  all  property  belonging  to  tbe  in- 
solvent, which  order  the  court  passed,  au- 
thorizing the  trustee  to  deliver  the  horses 
and  carriages  to  the  owners  thereof,  and 
directing  the  removal  of  the  property  of  the 
insolvent  estate,  and  bold  tbe  same  subject 
to  the  further  order  of  the  court.  On  tba 
day  following,  Moses  Fox,  the  owner  of  the 
premises  on  Wilson  street,  issued  a  distraint, 
under  which  be  seized  all  the  property  re- 
maining on  the  premises  at  tbe  time  of  levy- 
ing tbe  distress,  which  consisted  of  a  horse, 
buggy,  and  dayton.  Fox  on  tbe  same  day  Is- 
Enaed  another  distress,  under  ai'tlcle  03,  8  18, 
Code,  for  the  purpose  of  reaching  the  property 
which  bad  been  removed  from  said  premises, 
and  seized  certain  other  propei  ty  of  the  in- 
solvent. Subsequently  it  was  agreed  be- 
tween the  parties  to  this  conti-oversy  that  tlie 
trustee  In  Instdrency  should  sell  all  the  prcp> 


erty  of  the  Inaolvent,  sabject  to  any  Uen 
which  the  court  might  find  Fox  had  acqQlre<t 
by  virtue  of  hia  two  dtstreasea.  Tba  profk- 
erty  was  accordingly  said  by  tfae  trustee,  and 
t^e  question  was  theo  ai^roed  and  determfBCft 
by  tbe  court  below  that  Fox  had  acqixjrp<T 
no  Hen  by  the  levy  of  the  distresses,  and 
that  be  oaly  stood  in  the  position  of  a  gen- 
eral creditor.  The  question  now  to  be  de~ 
elded  Is  one  free  of  serious  difficulty.  In  do 
material  respect  does  it  difller  from  the  cast 
of  Buckey  r.  SnoulTer.  10  Md.  149,  whlcli 
settled  the  law  in  this  state,  and  has  only 
recently  been  approved  by  this  court  in 
Galther  t.  Stockbridge,  67  Md.  228,  9  At!. 
632,  ana  10  AtL  300.  It  Is  tbe  declared  doc 
trine  tn  this  state  that,  when  a  debtor  ap- 
plies for  the  benefit  of  our  InsolrtHit  law^t. 
hia  prepay  passes  in  custodla  legls  for  tbt* 
benefit  of  bis  creditors;  and.  It  being  web 
settled  that  goods  in  custodla  legls  are  not 
liable  to  be  dtstralned  i^n.  It  follows  nec- 
essarily that  tbe  distresses,  or  either  of 
them,  cannot  be  sustained,  as  the  property 
at  the  time  when  the  warrants  were  issued 
had  passed  beyond  the  reach  of  any  legai 
right  to  distrain.  It  is  clearly  settled  \a.w 
in  this  state  that  rent  Is  not  per  se  a  Hen 
on  goods  found  on  the  demised  premfaes,  un~ 
less  the  same  have  been  seized  under  a  1^1 
distress.  In  this  case  the  rent  had  been  du» 
since  the  Idth  of  December,  1898,  but  Fox 
slept  upon  his  rights,  and  allowed  Coblm^ 
to  apply  for  the  benefit  of  the  Instrfvent 
law,  before  he  Issued  his  first  distress.  He 
was  then  without  a  remedy,  as  the  pror> 
erty  of  the  insolvent  had  passed  Into  the- 
custody  of  tbe  law,  subject  only  to  such 
Hens  or  Incumbrances  as  had  been  acquired 
before  Coblens'  appUcatitm.  Of  course,  the 
second  distress,  under  the  provlsltms  of  ar~ 
tide  53,  §  18,  Code,  occupies  no  better  posi- 
tion than  the  first,  and  both  are  wltbout 
aaithorlty  of  law  to  sustain  theno.  It  was 
contended  at  the  bearing  to  this  coiurt  that 
Buckey  v.  Snonffer,  supra,  was  decided 
when  the  act  of  1806,  c  110,  t  7,  was  in 
force,  and  that  the  then  terms  of  the  act 
were  wholly  different  from  tbe  provision)' 
contained  In  the  act  of  1854,  e.  193,  which  l9 
now  codified  as  section  11,  art.  47,  Code, 
and  reads  as  follows:  "The  estates  of  the 
insolvent,  shall  be  distributed  uodw  the  or- 
der of  the  cour^  according  to  tbe  principles 
of  equity;  and  no  creditor  shall  acquire  a 
lien  by  fieri  facias,  or  attachment,  unless 
the  same  be  levied  before  the  filing  of  fa1» 
petition."  It  Is  Insisted:  that  tbte  section 
provides  another  and  entirely  dlffwent 
method  for  the  dlstribatlon  of  the  estates  of 
insolvents.  We  have  not,  however,  been  re- 
ferred to  any  authority  gustainlng  this  view, 
nor  are  we  aware  that  distribution  of  es- 
tates in  tbe  Insolvent  courts  has  at  any  timt>. 
either  In  ICngland  or  in  this  country,  been 
made,  save  "according  to  the  principles  of 
eqnlty."  A  quarter  of  ft  centiuy  before  tbe 
decision  of  Bndcey      Snooffec  U  was  aa- 
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nouneed  by  this  «mrt,  after  a  most  careful 
exaiuiaatioB  of  the  English  anc^  American 
cases,  that  the  proper  rule  for  the  dlstrlbU" 
tion  of  the  estates  of  InsolTcnta  was  "ac* 
cording  to  tbe  principles  of  equity."  MfS 
Culloh  T.  Dashlell's  Adm'r,  1  Har.  &  O.  96. 
We  find  no  error  la  the  order  of  the  court 
below,  and  ttaer^ore  affirm  U.  Ordw  af- 
flrmed,  with  costs. 


RILKT  et  al.  v.  FIRST  NAT.  BANK  OF 

QBAPTON  et  al. 
(Court  of  Appeals  of  Maryland.    Mareh  26, 
18&S.) 

EqoiTT  FBAcnqB-"l>niiissiiL  am  to  Obrtaiv  Pia- 

TIBS— RlBHTO  OF  PuiKTirPB— JOOeMBKT 

—Os  Whom  Bindino. 

1.  In  a  Buit  by  creditors  to  set  aside  aa  as- 
ftipnment  by  thetr  debtor,  plaintiff's  counsel 
<-uanot,  withoat  leaTe  of  eonrt,  after  tiia  case 
has  been  remanded  on  an  appeal  from  an  or- 
der sustaiaiiig  a  demurrer  to  the  bill,  and  a  de- 
murrer to  the  bill  has  been  overruled,  dismlaa 
the  action  as  to  cert^n  plaintiffs  and  as  to  at- 
taching creditors  brongfai  In  on  plaintiff's  petl- 
tion. 

2.  In  an  action  by  creditors  to  set  aside  an 
assignment  by  their  debtor  a  decree  sustaining 
the  asstgntneut  is  binding  on  attaching  creditors 
who  ware  made  partiefi  by  order  of  tlie  court, 
thonsi)  the  case  was  dismissed  as  to  them,  with- 
ottt  the  sanction  of  the  court,  by  an  order  of 
plaintiffs*  counsel. 

Appeal  from  circuit  court,  Baltimore  coun- 
ty. 

Bin  b?  John  M.  Riley  and  others  against 
the  First  National  Bank  of  Gi-afton  and  oth- 
ers. Appeal  from  an  order  ratifying  the  au- 
ditor's account  Affirmed. 

Argued  before  ROBINSON.  C.  J.,  and 
BRYAN,  McSHERKT,  ROBERTS,  PAGE, 
and  BOYD,  JJ. 

R.  a,  Cnlbretta  and  Wm.  J.  O'Brien,  Jr.,  for 
appellants.  Charles  Marshall.  Frank  Woods, 
E.  N.  Rich,  Wm.  S.  Brjau.  Jr.,  Jaa.  Pollard, 
R.  R.  Boannan,  SamL  D.  Scbmucker,  and 
G«o.  Whltelock,  for  appellees. 

ROBSRTS,  J.  Some  of  the  preliminary 
sta^ea  of  this  controTeray  will  be  found  to 
liave  received  contideratlon  In  tbe  case  of 
Rlico'  T.  Carter,  reported  In  76  Md.  BSa,  25 
AU.  GG7.  In  that  case  tbe  decree  was  ou- 
tlier affirmed  nor  cerersed,  bnt  tbe  case  was 
renuiuded  for  farther  proceedings,  und^  arti- 
cle 3,  S  36,  of  the  Code,  In  accordance  with 
the  views  of  the  court  thertin  expreased. 
After  the  case  had  been  remanded,  the  cir^ 
c-titt  court  of  Baltimore  city  overruled  the 
deixinrrer  to  the  bill  of  complaint,  and  the 
defendants  therein  answered  the  same.  At 
this  Juncture  the  counsel  for  plaintiffs  filed 
orders  wltb  the  clerk  of  that  eonrt  direct- 
ing him  to  enter  the  case  dismissed  as  to  all 
of  tbe  attaching  creditors,  but  the  same  conn- 
mel  contlnned  In  the  managemoit  of  tbe  case, 
representing  certain  coplalntlffs.  who  were 
general  creditors  of  Nicholstm  &  Sons,  and 
conducted  said  case  to  final  decree.  The  legal 


I  cffeet  of  tbe  manner  adopted  by  eonnsel  In> 
1  seeking  the  dismissal  of  the  attaching  cred- 
itors as  parties  to  said  proceeding  Is  a  ques- 
tion on  this  appeal  to  be  berrtnafter  conald- 
ered.  In  tbe  further  progress  of  the  case  In- 
the  circuit  court  of  Baltimore  ci^,  replica- 
tions were  filed  to  the  answei-s,  end  tbe  case 
was  heard  upon  the  pleadings  and  testimony. 
The  court,  1^  Its  decree,  declared  titiat  the- 
deeda  of  trust  which  liad  l>een  execnted  by 
John  H.  R.  NIchf^soD  to  Carter  and  Aiken, 
trustees,  were  not  fraudulent  in  law  or  lik 
fact  as  against  the  creditors  for  whose  beit- 
eflt  the  same  were  executed,  but,  as  against 
the  claims  of  the  permanent  trustee  in  in- 
solvency, they  were  void  and  Inoperative  and 
aaid  Carterand  Aiken,  trustees,  were  directed' 
to  deliver  to  said  trustee  in  iusolvencyallthe- 
assets  and  property  conveyed  to  them  by  said* 
Nicholson,  which  they  did.  In  accordance  witbi 
the  practice  sanctioned  by  this  court  in  Busch- 
man  v.  Hanna,  72  Md.  1, 18  Atl.  G62,  the  trae- 
tee  In  Insolvency  intervened  as  claimant  In  al> 
of  the  attachment  suits,  and  procured  Judg- 
ments In  bis  favor,  whereby  the  UtigatloD- 
under  the  attachments  was  transferred  to> 
the  Insolvent  court  for  Its  decision.  The- 
trustee  in  losolvracy,  in  accordance  with  le- 
gal requirement,  transferred  tbe  assets  re- 
ceived by'  him  from  Carter  and  Aiken,  trus- 
tees, to  tbe  circuit  court  for  Baltimore  conn-  . 
ty  for  distribution,  where  Nicholscua  had  beem 
declared  an  involuntary  insolvent  An  audit 
having  been  filed  In  said  Insolvent  case, 
which  distributed  the  assets  thereof  pro  rat» 
and  without  prefeience  to  the  creditors  wha 
had  proved  tbeir  claims  in  said  case,  the* 
attaching  creditors  filed  objections  to  the* 
final  ratification  of  the  anditor's  account  on 
the  ground  that  they  were  severally  entitled' 
to  priority  In  the  distribution  of  said  assets* 
and  sboald  not  be  dealt  with  xt^an  the  same- 
equollty  as  that  of  general  creditors  of  said 
Nichi^n  ft  Sons;  %nd  further,  because  the- 
sald  deeds  of  trust  were  fraudulent  In  tact, 
and  [Hresented  no  legal  bar  to  thetr  right  to- 
have  Judgnmits  of  condemnation  entered  In- 
sald  attacbment  swits  which  would  estsbllsh. 
their  right  to  preference  In  payment  ont  ot 
MiA  trust  fund.  Tbe  circnlt  court  for  Bal- 
timore connty  ovamled  the  objections  to  tbe- 
andttor's  account,  and  ratified  the  same,  and 
this  appeal  Is  takm  from  tbe  order  of  that 
court 

Many  Interesting  questkms  arise  on  this 
appeal,  but  It  will  not  be  necessary  to  give 
all  of  them  conMderatlon.  Those  which  are 
requisite  to  a  proper  determination  of  the 
rights  of  the  parties  are  few,  but  not  free 
of  some  difficulty.  It  will  be  proper,  In  tlie- 
first  Instance,  to  consider  tbe  legal  status  of 
those  attaching  creditors  who,  through  the 
Intervention  of  the  plaintiffs  below,  bad  been 
made  parties  defendant  in  Riley  and  others 
V.  Carter  and  Aiken,  trustets,  by  an  order 
of  the  court  based  upon  a  petttl(m  of  the 
plaintiffs,  In  wbleb  It  is  averred  that  In  con- 
sequence of  said  attachments  tbey^ere  nee- 
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emaiT  parUes.  Nothing  In  the  progcesB  of 
the  case  occurred  to  reader  them  leaa  nec- 
essary parties,  so  tar  at  least  as  the  reasona- 
ble purposes  of  the  cause  Indicate;  yet,  after 
ltn^ing  reninined  pai-tles  litigant  during  the 
liro^-ess  of  this  case  on  the  appeal  in  76 
Md.  581,  20  Atl.  067,  and  nntll  the  deoaurrer 
filed  to  the  hill  of  complaint  bad  beui  orer- 
ruled,  plalntlflr*8  counsel,  without  the  author- 
ity of  the  court  In  whi<A  the  case  stood  for 
bearing,  filed  with  the  cln-k  of  that  court 
two  orders  of  the  same  date,  one  of  which 
Bougbt  to  dismiss  the  bill  as  to  certain  plnln- 
tlffs,  and  the  other  order  sought  to  deprive 
the  case  ot  not  less  than  60  defendants  by 
dismissing  the  bill  as  to  them.  This  state- 
ment suggests  a  question  of  Importance  in 
the  practice  of  courts  of  equity  in  this  state, 
and  one  of  consequence  to  the  decision  in 
tbis  case.  We  have  given  it  careful  consid- 
eration, and  we  all  agree  that,  after  the  case 
bad  progressed  to  the  extent  it  bad,  counsel 
for  plalntiflb  had  no  authority  to  file  an  or- 
der with  the  derk  of  the  court  directing  the 
dismissal  of  the  bill  as  to  certain  plalntllfs 
or  defendants,  without  having  previously  ob- 
tained the  permission  of  the  court  to  make 
such  an  order.  We  cannot  conceive  of  a 
practice  better  calculated  to  lead  to  unsatts- 
foctory  resulto  thou  that  followed  in  this 
case.  After  a  bill  has  beea  filed,  and  pro- 
c«edlng8  bad  under  It  when  counsel  have  ap- 
peared, and  costs  have  been  Incurred,  it 
would  be  an  unfair  advantage  to  allow  to  the 
plalntitrB  attorney  the  right  to  dismiss  his 
client's  complaint  as  to  parties,  either  plain- 
tiff or  defendant,  without  the  previous  sanc- 
tion of  the  court.  Our  practice  of  aHowlng 
amendments  as  to  parties  would  be  practical- 
ly nugatory  and  without  purpose  if  the  mode 
pursued  in  this  case  were  to  obtain.  Mr. 
Daniel,  In  his  work  on  Chancery  Plei^ing 
and  Practice,  790,  says,  when  there  has  been 
any  proceeding  in  the  caifte,  which  has  given 
the  defendant  a  rlghtagalnst  the  plaintiff,  the 
plaintiff  cannot  dhimlss  bis  bill  as  of  course. 
Thus,  where  a  general  demurrer  had  been 
overruled  on  argument.  Lord  Cottenbam  was 
of  opinion  that  the  plaintiff  could  not  dismiss 
his  bin  of  course.  Wiswell  t.  Starr,  fiO  Me. 
381;  Railroad  C!o.  v.  Stewart,  10  N.  3,  Bq* 
08.  As  having  some  bearing  on  this  sub- 
ject, It  will  be  found  reference  to  the  case 
of  Roberts  t.  Gibson  (1823)  Q  Har.  &  J.  117, 
that  the  names  of  certain  parties  had,  by 
methods  somewhat  similar  to  those  adopted 
In  this  case,  been  strlckra  out  of  the  bill, 
but  Kilty,  Cb.,  said  that,  with  respect  to  the 
parties,  be  must  consider  those  orl^nally 
naniedasboing  still  thecomirialnantsnotwtth- 
Htnndlng  the  writing  filed  by  one  and  the 
depoffUlon  by  another,  inasmuch  as  they 
had  not  applied  to  the  court  to  be  sti'uek  out 
of  the  bin.  What  would  be  the  inevitable 
result  If  a  practice  different  to  that  Just  In- 
dicated were  allowed  to  preratl?  Courts 
could  never  know  with  certainty  who  the 
parties  actually  were  at  any  particular  stage 


of  the  case  wtthont  looking  at  the  record  ot 
proceedings,  to  ascertain  the  fsct  whether  the 
plalntlflS'  attorney  may  have  allowed  a  few 
plalntim  and  as  many  d^endants  permls- 
sion  to  retire  from  the  case  since  the  cause 
was  last  before  the  court  The  legal  status 
of  those  creditors  whose  names  appear  iu 
tbn  two  oi-ders  ber^befttre  mentioned,  and 
who  sought  thereby  to  eso^  the  effect  of 
the  decree  finally  passed  In  said  canse,  has 
been  in  no  respect  changed  or  affected,  but 
they  are,  for  all  le^l  purposes,  condodcd 
to  the  same  extent  as  If  said  orders  had  nctf 
been  filed  with  the  clertE,  profeetfng  to  din- 
miss  the  bill  as  to  them.  Bnt;  Independaitl!- 
of  the  views  expressed,  we  have  a  list  of 
attaching  creditors  who  were  parttes  to  tbc 
cause,  and  fully  advised  of  the  natore  anii 
character  of  the  craitroversy,  who  ooatlnued 
as  sncb  as  long  as  they  thought  It  bene- 
fldal  for  them  to  do  so;  and  when  tbey  had 
reached  a  certain  stage  In  the  progress  of 
the  cause,  the  plaintiff's  counsel,  without  the 
sanction  of  the  court,  filed  his  order  witli 
the  clerk  of  the  court,  dismissing  the  bill  a* 
to  said  parties.  Hero  Is  a  case  In  which  thf 
creditors  named  had  been  by  order  of  court 
made  parties,  because  they  were  necessary 
to  a  Just  determination  of  the  Intmsts  of  atl 
parties  couceined.  To  tolerate  such  a  prao 
tlce  would  be,  in  effect,  a  substantial  denial 
of  the  doctrine  so  often  recognized  by  tbf 
court,  "that  persons  who  are  directly  inter- 
ested in  the  cause,  and  have  knowledge  of  Its 
pendency,  and  who  refuse  or  neglect  to  a[>- 
pear  and  avail  themselves  of  their  rightit. 
are  concluded  by  the  proceedings  as  effiv- 
tually  an  if  they  were  parties  named  in  the 
record."  Albert  v.  Hamilton,  7ti  Ud.  311.  2.'> 
Atl.  311;  Robbhis  v.  Chicago  aty,  4  Wall 
672;  Parr  v.  Oockey,  71  Md.  233.  17  AtL 
1020.  It  follows  from  what  haa  been  said 
that  the  attaching  credltws  are  estoppe*! 
from  setting  up  In  tlie  Insolvent  court  anj 
defense  which  was  appropriate  for  tiiem  t*> 
have  InterpMcd  In  the  circuit  court  of  Bal- 
timore city,  or  now  controverting  any 
questlm  which  has  been  settled  and  deter- 
mined by  the  decree  of  that  court  If  tbev 
were  aggrieved  by  the  action  of  the  dxciAt 
court  of  Baltimore  city,  an  appeal  to  this 
court  was  open  to  tbcm.  There  are  other 
questions  In  the  record,  which  do  not  now 
demand  consideration,  and  are  not  reqalslt** 
to  the  decision  of  this  case.  The  order  of 
the  court  below  overruling  the  obJectlcms  to 
the  audit  and  ratifying  the  same,  most  1  s 
affirmed.  Order  affirmed,  with  costs. 


FLINN  Qt  al.  V.  FENNIMOBB. 
(Superior  Court  of  D^ware.    Sept  22,  18S>.» 
Lbvt  of  Fi.  Pa.— RETtKH. 

A  writ  of  fieri  fadas  which  shows  that 
the  inventory  and  appraisement  were  made  by 
the  BheriS  alone,  and  verified  by  the  defendaot. 
and  which  was  indorsed  with  a  return  redtio;;. 
"Leried  on  goods  and  cbat^  as  per  inventory 
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•Qd  apprabement  annexed,**  le.Bnffident  to  cnt 
oat  BUMcQnent  leries,  where  it  appmn  that  it 
vaa  in  conformity  with  a  lone-continued  prac- 
tice  In  the  conntr.    Oomegys,  u.  J.,  disaentinff. 

Action  bj  FUnn  ft  Jackson  agaUut  Ed- 
ward C  Fennimore.  Plaintiff  bad  Judg- 
mrat,  and  Isaned  a  writ  of  fieri  fadas  there- 
on. A  second  writ  was  sutiseqnently  levied 
on  the  same  goods  un&er  a  Judgment  against 
defendant  by  another  creditor.  The  goods 
were  sold,  and  the  proceeds  depoalted  in 
court  The  return  on  plalntiffii*  writ  recited 
that  it  "was  levied  on  goods  and  chattelB  as 
(tee  inroitorT  and  appcaiaenient  annexed," 
and  tbe  ain>ralsemmt  was  rerified  by  de- 
fendant, bnt  had  been  made  out  solely  by 
the  slierlff.  Philntitfs  petition  for  the  ap- 
pllcatt<m  of  the  proceeds  of  the  sale  to  their 
claim.  Granted. 

Mr.  Daris,  for  subsequent  fl.  fa.  creditorfl. 
Austin  Hairlngton,  for  first  execution  cred- 
itor. 

THE  COUBT,  on  being  informed  that  such 
liad  long  been  the  practice  of  making  lery 
of  writs  of  fl.  fa.  on  goods  aud  chattels  in 
this  county,  and  of  InTentorles  and  appraise- 
ments of  them  returned  by  sberiff,  held  the 
levy  of  the  first  fl.  fa.,  in  this  case,  to  be 
sufficient  and  binding,  and  directed  that  the 
money  arising  from  tbe  sales  of  the  goodn 
and  chattels  <fa  which  It  bad  been  levied 
should  be  first  applied  to  the  payment  of  It 

COMEQYS,  C.  3^  dissenting. 


GBIER  T.  SIMl'SON. 
(Superior  Court  of  Delaware.    October,  1887. 
Delivebt— AcTiox  ov  PcRonAflB  Pkicb. 

1.  An  action  for  the  price  of  chattels  can- 
not be  maintained  nntil  me  purchaser  accepts 
them. 

2.  Under  a  contract  to  deliver  an  engine 
which  would  act  in  connection  with  the  ven- 
dee's machine,  the  delivery  of  the  eogiae  on 
reudee's  premises  does  not  constitute  an  ac- 
ceptance of  the  engine  while  the  vendor  is  work- 
ing thereon  to  adjast  it  to  the  purposes  of  the 
Tondpe's  machine. 

3.  Whether,  after  tbe  engine  was  in  opera- 
tion, the  expression  of  the  defendant  that  it 
was  working  "elegant"  was  an  acceptance  of 
the  engine,  is  for  the  jury. 

4.  There  being  a  conflict  of  evidence.  It  la 
the  du^  of  the  jury  to  find  for  the  party  which 
has  the  greater  probable  truth  to  support  him. 

Action  of  assumpsit  by  Oeorge  S.  Qrler 
against  William  I.  Simpson.  Verdict  for  de- 
fendant 

Lofland,  for  plaintiff.  Tames  Penne^rlll 
and  George  V.  Massey,  for  defendant. 

OOMEGTS,  0.  3.  (charging  jury).  This  Is 
an  action  brought  by  George  S.  Grier.  the 
plaintiff,  to  rerorer  from  William  L  Simp- 
son the  sum  of  $200,  with  interest,  on  the 
following,  which  is  treated  as  an  agreement 


between  the  parties:  "We,  the  undersigned, 
contract  and  agree  aa  follows:  George  S. 
Grier  Is  to  make  for  William  I.  Simpson  a 
machine  to  run  by  his  engine  to  mix  ferti- 
lisers, the  machine  to  do  the  work  in  mixing 
and  emptying  the  same,  and  the  said  W.  I. 
Simpson  is  to  pay  not  over  two  hundred  dol- 
lars for  the  same  all  complete,  and,  If  I  cau 
afford  to  make  the  machine  for  less  than 
9200, 1  am  to  do  so.  [Signed]  Geo.  S.  Gi-ler." 
This  is  a  very  simple  paper,  the  meaning  of 
which  there  Is  and  can  be  no  dispute  about 
It  is  to  make  by  Grier,  for  Simpson,  a  ma- 
chine to  run  with  the  latter's  engine,  and 
mix  fertilise,  and  to  do  the  work  of  mixing 
and  emptying  the  same.  A  model  of  the 
machine  in  its  general  features  has  been  ex- 
hibited to  you  by  tbe  plaintiff  in  proving  his 
case.  The  price  agreed  upon  was  the  sum 
named,  but  it  was  further  agreed  that.  If  the 
plaintiff  could  afford  to  make  the  machine 
for  less  than  that  price,  he  was  to  do  so. 
The  plaintiff  made  a  machine,  as  he  claims, 
in  fulfillment  of  his  contract  and  set  it  up 
in  the  factory  of  the  defendant,  attncbing  the 
engine  therein  to  It  This  was  in  the  latter 
part  of  tbe  spring  of  1880,  near  the  close  of 
tbe  manufacturing  season  of  fertilizers.  It 
seems  that  the  defendant  was  not  present  at 
this  time,  though  he  does  not  appear  to  have 
been  out  of  tbe  town  of  Milford,  where  his 
factory  was,  on  business  or  otherwise.  His 
factory  was  open,  and  in  the  charge  of  his 
servants.  The  plaintiff,  th«efore,  had  the 
right  to  deliver  and  set  up  the  machine  there, 
in  pursuance  of  his  agreem^t,  in  which  there 
is  no  provision  that  the  defendant  shall  have 
notice  of  the  purpose  of  the  plaintiff  to  ful- 
fill his  part  of  the  couti*act;  nor  is  there  any 
Implied  by  law.  But  notwithstanding  this 
right  of  the  plaintiff,  the  defendant  could  not 
be  fixed  with  acceptance  of  the  machine  by 
such  act  alone  of  the  plaintiff.  The  thing 
bargained  for  was  something  to  be  manu- 
factured by  the  philntlff  for  the  specified 
purpose  of  mixing  and  emptying  ferUllxers. 
Before,  therefore,  acceptance  of  tbe  machin- 
ery bargained  for  could  1>e  complete,  so  as  to 
bind  the  defepdant  for  the  price,  he  must 
have  liad  importunity  to  try  it  and  decide 
whether  he  should  accept  and  pay  for  it  or 
not.  Thus,  you  will  see  tliat  there  cannot  be 
said  to  have  lieen  any  acceptance  of  the  ma- 
chine by  tbe  defendant  by  the  bare  fact  that 
It  was  set  up  at  his  factory,  of  whl<A  tect, 
however,  be  soon  became  aware.  Something 
more  was  necessary,  which  was  that  he 
should  try,  and  th»t  decide  With  respect  to 
It;  this,  however,  in  a  reasonable  time.  It 
;  is  proper  to  explain  to  the  jury  that  where, 
as  In  this  case,  there  Is  a  contract  to  make 
and  deliver  an  article  to  be  mannfactnred  by 
one  party,  the  other  party  cannot  be  ened 
for  tbe  price  of  it  unless  he  accepts  it;  that 
is,  receives  and  ti'eats  It  as  his  own.  If  he 
refuse  to  accept  be  may  be  sued,  upon  bis 
refusal,  to  recover  damages  for  not  accept- 
ing, but  not  to  recover  the  price  of  the  thine 
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Itself.  The  conti-aet  muat  be  completed  od 
both  sides,  before  a  suit  will  be  for  the  price 
agreed  upon.  The  one  party  mast  hare  made 
and  dclirered;  the  other  must  have  accept- 
ed. It,  therefore,  is  of  the  first  importance 
to  ascertain  what  an  acceptance  of  property 
bargained  for  Is,  and  how  it  may  be  shown 
to  have  taken  place. 

Acceptance,  In  a  case  of  this  nature,  may 
be.  If  the  parties  so  stipulate,  without  any 
trial  whaterer  of  the  machine  to  test  Its 
sufficiency  for  the  purpose  designed  In  its 
construction;  but,  If  there  be  no  such  sttpn- 
lation,  it  cannot  be  said  to  exist  until  the 
machine  has  tither  been  tried,  and  the  por- 
cbaser  has  become  satisfied  with  it,  or  he 
has  had  a  reasonable  time  in  which  to  make 
the  trial,  and  has  not  availed  himself  of  it 
In  this  case  triol  was  made  of  the  machine 
by  defendant  soon  after  it  was  set  up,  the 
plaintiff  being  present,  as  well  as  the  de^ 
fendant's  servants  and  the  plaintiff's  also. 
It  very  shortly  broke  in  one  of  Its  arms,  as 
has  been  proved  on  both  sides;  the  defend- 
ant using,  as  his  witnesses  state,  strong  lan- 
guage with  respect  to  It.  The  plaintiff  de- 
clared, as  they  also  state,  that  he  would  take 
from  it  or  add  to  it  until  it  was  made  right. 
They  also  state  that  the  plaintiff  used  lan- 
guage to  the  effect  that  it  was  not  reasona- 
ble to  expect  him  to  make  a  perfect'  ma- 
chine In  the  first  Instance,  he  not  having 
built  one  before.  Here  was  a  trial  then,  and 
a  mishap  from  faulty  construction.  There 
cannot  be  said  to  have  been  any  acceptance 
at  that  time.  In  pureuance  either  of  this 
alleged  language  on  the  plaintiff's  part,  or 
of  his  duty  If  he  expected  to  recover  the 
price  of  the  machine,  the  plaintiff  made  and 
put  upon  the  machine  a  new  arm,  which, 
there  is  no  proof  before  you,  ever  gave  way. 
There  is  also  testimony  before  you  on  the 
defendant's  part  that  the  stirring  blades, 
knives,  or  plows  (whichever  may  be  their 
proper  name)  were  In  that  season  of  1880, 
spring  or  fall,  changed  twice  to  do  better 
work.  Whether  they  fulfilled  the  conditions 
requisite  for  such  Implements  it  is  for  you 
to  decide,  weighing  the  pi-oof  on  both  sides. 
It  is  also  testified  before  you  that  the  mix- 
ing tub  leaked  in  its  bottom  seams,  or  some 
of  them,  and  also  at  the  npes  or  top  of  the 
cone  of  wood  within  which  the  shaft  was 
inclosed  inside  the  tub,  and  that  the  plain- 
tiff said,  if  it  continued  to  leak  (or  words  to 
that  effect),  be  would  line  It  with  sheet 
lead.  The  defendant's  witnesses  state  that 
the  tub  continued  to  leak,  and  that  the  plain- 
tiff did  not  so  line  It  It  was  also  testified 
by  one  of  them  that  sometime  in  the  year 
ISSl.  at  the  instance  of  the  defendant  be 
called  upon  the  plaintiff,  and  required  him 
to  come  and  take  the  machine  away;  but 
that  he  did  not  comply  with  such  require- 
ment In  the  spring  of  1881  some  other 
work  was  done  by  the  plaintiff  to  the  ma- 
chine; the  defendant's  witnesses  speaking 
couceruUifi  It,  stating  that  It  was  simply  an 


effort  to  start  the  machine,  which  tbey  sold 

could  not  be  accomplished,  on  account  o: 
rust  and  clogging  from  the  mixture  made  In 
the  tub,  which  had  hardened  around  the 
shaft  where  it  rerolred  in  the  Iron  box  tt*>T 
describe,  which  effort  resulted  in  breakiu^ 
the  box  with  a  hammer  by  the  witness  Rot- 
ert  D.  Grier;  while  the  latter  saye  the  break- 
age of  the  box.  If  there  was  any  (he  does  not 
remark  that  there  was),  was  done  in  bfs 
work,  not  of  trying  to  start  the  machine,  bm 
of  attaching  to  it  other  apparatus  to  make 
the  stiiTer  run  slower.  Another  box,  however, 
was  put  around  the  shaft,  and  thus  the  dam- 
age was  repaired.  Supposing  the  testimony 
of  the  witness  Robert  D.  Grier,  to  be  tree, 
there  was  still,  neTertheless,  experiment  g> 
ing  on  to  perfect  the  machine  for  its  wort: 
and  therefore  down  to  this  time  there  wouM 
not  seem  to  have  been  such  acceptance  of 
the  machine  as  would  make  the  defendaui 
liable  for  the  price  of  it  especially  as  m- 
claim  is  here  made  by  the  plaintiff  for  any- 
thing but  the  contract  price  of  the  machine, 
or  the  value  of  it  if  yon  think  it  was  not 
fully  worth  the  contract  price.  But  after- 
wards, according  to  the  testimony  of  three 
witnesses  on  the  part  of  the  plaintiff,  om- 
TersatioQS  occuri'ed  with  the  defeudaat 
which,  If  you  credit  the  statement,  apparent- 
ly alter  the  condition  of  things  very  maie- 
rially.  I  refer  to  the  evidence  given  hj 
Rot>ert  D,  Grier  and  by  Thomas  E.  Draper 
and  Thomas  Draper.  Grier  says  that  some 
time  In  1881,  after  he  had  made  the  change 
so  as  to  lessen  the  speed  of  the  mixer  in  the 
tub,  he  called  to  the  defendant  whom  he 
saw  In  the  street  at  Milford,  to  know  bow  ihe 
machine  worked,  and  was  answered,  as  he 
saye.  by  the  expression,  "Elegant  elegant."" 
As  those  are  words  not  correctly  applicable 
to  the  movements  of  machinery,  it  la  for  you 
to  say  what  the  defendant  Intended  should  i 
be  understood  by  their  use.  The  Messrs. 
Draper  are  phosphate  manufacturers;  and 
in  1881,  In  August  of  that  year,  as  Capt 
Thomas  Draper  stated  (bis  nephew  did  not 
fix  the  time,  but  thought  it  was  July  or  An- 
gust),  they  went  to  Milford  to  procure  a  stir- 
ring machine.  They  there  saw  the  defeuJ- 
ant  and  he  Invited  them,  as  one  of  thcu 
stated,  to  go  with  them  to  his  factory  to  I"*ok 
at  the  machine  the  plaintiff  had  set  up  for 
him.  They  did  examine  It  and,  In  reply  t» 
questions  put  with  respect  to  the  quality  oi 
the  machine,  obtained,  as  they  state,  the  an- 
swers to  which  they  have  sworn.  Now, 
these  answers,  as  well  as  that  made  to  Bol>- 
ert  D.  Grier,  if  you  credit  the  witnesses  who 
speak  of  them,  are  not  only  at  variance  witti 
the  state  of  things  sworn  to  by  the  defend- 
ant's servants  when  describing  the  machine, 
but  are  evidence  for  you  to  weigh  and  con- 
sider of  acceptance  in  fact  by  the  defendaui 
of  the  machine  as  that  which  he  contrac'te<! 
for.  And,  In  support  of  the  Inference  of  ao 
ceptanoe,  you  have  the  further  fact,  sworn 
to  by  both  the  plaintiff  and  hla  son,  of  Ha- 
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gunge  used,  on  a  certatn  occfttlon  (mentloo- 
ed  by  tbem)  In  tbe  town  of  MUford,  by  tbe 
defendant  in  resptmse  to  a  demand  or  re> 
quest  for  payment  for  the  nuudiln^—lan- 
gunge  which  certainly  was  no  d«alal  of  Ua- 
blUty. 

When  liability  for  a  demand  ia  charged 
against  or  imputed  to  a  person,  and  tbe 
occasion  <nr  <drcnmstances  of  making  It  are 
anch  as  to  call  upon  him,  If  he  dlapate  snch 
liability,  to  deny  it,  ha  ooght  to  do  to,  in 
order  to  xnid  the  admission  which  Is  rea- 
sonably Imidled  by  sllencft.  But  It  Is  not  to 
be  forgotten  that  the  dtfeadant  emphatical* 
ly  denies  the  alleged  demand  and  oonversa- 
tion,  as  he  also  denies,  with  equal  emphasis, 
the  statement  which  Bobut  D.  Grler  swears 
he  made  to  him  about  tbe  working  of  tbe 
machine  when  be  alleges  he  inquired  of  him 
about  It,  and  also  the  declaratlolu  alleged  by 
the  Messrs.  Draper  to  hare  been  made  to 
tbera  at  his  (tbe  defendant's)  fiu:toi7  In  the 
summer  of  18S1.  So  that  there  Is  a  comfrfete 
conflict  between  the  testimony  on  the  part 
of  the  plaintiff,  consisting  of  bla  own  state- 
ment and  tnose  of  his  witnesses,  and  the 
denial  of  the  truth  of  them  by  tbe  defend- 
ant, he  alleging  that  he  never  made  any 
such.  Tou  are  therefore  called  upon  to  de- 
cide between  tbem.  In  case  of  conflict,  the 
Jury  should  give  their  TWdlct  {vfhen  decid- 
ing the  conflict  determining  the  riglits  of  the 
parties)  to  that  aide  which  has  tbe  gi%atest 
we^ht  of  testimony;  that  is,  to  that  side 
which  bas  tbe  greater  probability  of  truth 
to  support  It  And,  in  so  doing,  the  jury 
cannot,  in  any  sense,  be  taken  to  impute 
falsehood  to  anybody.  If  you  think  the 
weight  Is  on  tbe  side  of  the  plalutltf,  then 
such  statements  as  sworn  to  have  come  from 
the  defendant  appear  to  be  Inconsistent 
with  any  idea  of  nonacceptance  of  tbe  ma- 
chine as  a  substantial  compliance  with  the 
contract.  Whether  they  are  or  not  is  left  to 
you,  who  are  tbe  Judges  thereof.  If,  upon 
a  review  of  all  tbe  testimony  on  both  sides 
bearing  upon  the  question,  directly  or  Indi- 
rectly, you  should  believe  that  the  defend- 
ant's exprcBsIons  witb  respect  to  the  quality 
of  the  machine  made,  as  stated  by  Kobert  D. 
Grier  to  him,  and  by  tbe  Messrs.  Draper  to 
them  (supposing  them  to  have  been  made, 
and  that  Is  a  matter  for  you  to  decide),  are 
iitconslstent  with  tbe  Idea  that  be  wiis  not 
tben  satisfled  with  it,  then  the  plaintiff  Is 
entitled  to  your  verdict  for  his  claim;  but 
If.  on  the  contrary,  you  do  not  believe  that 
such  or  like  expressions  were  made  by  the 
defendant,  or  that,  If  made,  they  are  not 
Inconsistent  with  the  denial  of  acceptance 
and  ownership  here  set  up  In  his  behalf, 
tben  he  Is  entitled  to  your  verdict. 

The  whole  case  is  with  you,  upon  all  the 
testimony  given  by  the  witnesses,  and  you 
are  to  decide  It  alone  upon  that  testimony 
and  all  the  circumstances  shown  by  It. 

Verdict  for  the  defendant 


SPRUANCE  T.  TRUAX. 
(Court  of  Brrora  and  Appeals  of  Delaware. 
Jan.  Term,  1890.) 

ricpocKniNQ  Live  Stock  —  Uattle  ox  Bioswats 
— Appucatioh  or  Statute. 
Plaintifl  and  de£eiLdan<i  owned  bums  on 
oppoKlte  sides  of  apubllc  road  ia  school  district 
No.  68.  PlaiutifTa  cattle  strayed  from  his 
incloaure,  through  bars  which  had  been  care- 
lessly left  down,  and  entered  defendant's  field. 
Defendant  impounded  them,  giving  only  verbal 
notice,  and,  after  holdiaff  tbem  30  days,  ad- 
vertised them  for  sale,  add.  In  an  action  to  re- 
plevin tbe  cattle,  that  d^endant  was  juatlHed 
and  entitled  to  recover  under  chapter  65  (volume 
15)  Laws  iS75,  which  provides  for  impoanding 
IWe  stock  running  on  the  highways,  without 
notice;  and  that  chapter  452  (v-crfmnc  14}  Laws 
1S73,  providing  that  no  fine  or  penalty  shall  be 
recovered  in  cases  of  imponndiog,  unlen  writ- 
ten notice  be  given,  was  not  appucable  to  the 
case. 

Error  to  superior  court,  New  Castle  county. 

Action  by  James  W.  Spruance  against  Wil- 
liam Truax  to  replevin  cattle  Impounded  by 
the  defendant  Judgment  for  defendant,  and 
plalDtifT  brlnffs  error.  Affirmed. 

Tbe  defendant  avowed  the  taking,  and  Jus- 
tified under  chapter  G5  >  (volume  15)  Laws 
DeL  1875,  which  statute  he  set  forth  in  full. 
To  this  avowry  the  plaintlCT  filed  several 
pleas,  based  upon  chapter  452  (volume  14) 
Laws  Del.  1S73,  alleging.  In  substance— First, 
that  the  defendant  did  not  give  forthwith 
notice  to  the  plaintiff,  being  tbe  owner  of 
said  cattle,  of  such  taking  up  and  impound- 
ing, by  written  notice  to  him,  although  the 
d^endant  well  knew  the  plaintiff  to  be  such 
owner;  second,  that  the  defendant  did  not 
give  forthwith  notice  to  the  [daiDtiff  of  such 
taking  up  and  Impounding  by  posting  written 
or  printed  notices  In  five  of  the  most  public 
places  In  tbe  school  district  hi  which  said 
stock  was  taken  up;  and,  third,  that  said 
cattle  accidentally  escaped  from  the  Indo- 
Bure  of  the  plaintiff.  Tbe  following  Is  the 
bill  of  exceptions: 

"At  the  trial  of  this  cause,  at  tbe  November 
term,  18S8,  the  following  facts.  Inter  alia, 
were  proved  and  admitted  on  the  part  of 
both  the  plaintiff  and  defendant: 

"That  tbe  plaintiff  and  defendant  own  farms 
In  school  district  No.  68,  Blackbird  hundred, 
coimty  of  New  Castle,  and  lying  on  opposite 
sides  of  a  public  road;  that  the  plaintiff's  farm 
was  carried  on  by  a  superintendent  named 
James  Moffct,  and  that  the  defendant  per- 
sonally conducted  bis  f&rm;  that  the  dwell- 
ing, bam,  bam  Inclosures,  etc.,  of  the  plain- 
tiff, lay  above  400  yards  from  the  said  road. 
In  a  field;  that  said  field  was  fenced  against 
said  public  road  with  a  post  and  rail  fenco, 
two-thirds  new,  and  one-third  old  fence  re- 
paired; that  In  said  fence  against  said  road 
were  bars,  through  which  ingress  and  egress 
to  and  from  said  field,  in  which  tftood  plaln- 


1  C!hapter  G5  (volume  15)  Laws  Del.,  is  a  sp^ 
ctal  act  relatire  to  Rtrayn  in  school  district  No. 
68,  New  Castle  county,  where  the  facts  ia  this 
case  trauapiied. 
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tllTg  botise,  etc.,  to  and  from  said  public 
road,  woa  secured,  and  tliat  said  bars,  on  tbe 

 day  of  January.  1887,  upon  which  the 

said  taking  and  detention,  In  the  declaratlcm 
In  this  cause  complained  of,  Is  alleged  to 
have  taken  place,  were  down  and  open,  and 
had  been  repeatedly  so  down  and  open  dur- 
ing all  of  the  said  wlnt«',  down  to  said  date; 
that  otherwise  said  fence  against  said  road 
on  the  side  of  said  plaintiff  was  snfflcient; 
that  the  fence  of  the  defradont,  upon  the  op- 
posite side  of  the  public  road,  was  a  hedge 
In  80  defective  repair  that  it  offei-ed  no  sutA- 
cient  obstacle  to  prevent  the  entrance  of  cat- 
tle into  the  wheat  field  of  said  defendant; 
that  In  the  rear  of  the  plaintiff's  buildings, 
about  200  feet  distant  therefrom,  ran  a  small 
water  coarse,  at  which  said  Moffet  had  been 
accustomed  daily,  for  upwards  of  one  month, 
to  water  about  30  head  of  cattle  owned  by 
said  plaintiff,  and  kept  on  said  farm;  that 
said  Moffet  had  occasionally  left  said  cattle 
Iieslde  said  water  course,  for  hom-s  at  a  time, 
but  that  until  the  day  In  question,  during 
said  period  of  upwards  of  one  month  since 
said  cattle  had  been  kept  up  from  their  graz- 
ing, uid  dally  watered  as  aforesaid,  none  of 
said  cattle  had  strayed  from  their  inclosnre, 
or  gone  upotx  said  public  road;  tliat  upon  the 
day  In  question  said  Moffet  turned  out  said 
cattle  beside  said  stream  to  drink,  as  usual, 
then  departed  about  his  otiier  avocations  up- 
on the  farm,  and  remained  absent  about  one 
hour;  that  upon  hts  return  a  poitlon  of  said 
cattle  were  found  to  have  strayed  over  said 
public  road  into  the  wheat  field  of  said  de- 
fendant; that  said  Moffet,  after  taking-  care 
of  the  cattle  still  in  plahitlff's  field,  went  after 
the  remaining  cattle;  that  said  defendant  bad 
theretofore  seen  a  part  of  said  cattle  cross- 
ing said  road  and  enteilng  said  wheat  field, 
bad  seized  17  head  of  the  same  in  said  field, 
and  was  Impounding  the  same  In  the  barn- 
yard of  said  defendant;  that  all  of  said  17 
head  of  cattle  so  seized  and  Impounded  were 
seized  exclusively  upon  the  land  and  wheat 
field  of  said  defendant;  that  said  Moffet,  for 
said  pla^tlff;  thereupon  made  immediate  de- 
mand for  return  of  said  cattle,  and  said  de- 
fendant did  return  1  cow,  having  a  cal^  but 
retained  and  wholly  refused  to  deliver  up  the 
remaining  10  bead  of  cattle;  that  said  plain- 
tiff himself,  upon  the  following  day,  and  up- 
on two  other  subsequoit  occasions,  but  with- 
in 30  days  from  said  seizure,  made  further 
demands  for  the  return  of  satd  cattle,  and 
offered  the  sum  of  $10  In  settlement  of  any 
damage  which  said  cattle  may  have  done; 
that  said  defendant  had  his  damages  duly 
appraised  at  the  sum  of  $1.50;  that  said  de- 
fendant, after  holding  said  cattle  fcH*  the 
space  of  30  days,  then  duly  advertised  the 
same  for  sale;  that  2  or  3  days  before  said 
advertised  sale,  said  plaintiff  sued  out  his 
writ  of  repleviii.  which  began  this  action; 
that  said  defendant,  npon  the  day  following 
said  seizure,  notified  said  plaintiff  by  mes- 
senger, by  word  of  mouth,  that  h^  aald  de- 


fendant, had  seized  said  cattle  as  aforeBald: 
but  that  said  defendant  did  not  give  fortb- 
with  or  other  notice  of  such  taking  up  and 
Impounding,  by  written  notice  to  said  pUio- 
tiff,  the  owner  of  said  cattle,  although  knewu 
to  him,  said  defendant,  as  snch  owner,  our 
by  lasting  written  or  prhited  notices  In  fire 
of  the  most  public  piacea  In  the  seliool  dis- 
trict in  which  said  stoc^  was  taken  up.  U 
was  also  proven  In  behalf  of  the  defendant 
that  during  the  grazing  season  said  cattle, 
or  some  of  them,  had  several  times  escaped 
from  their  fields  and  annoyed  the  deefendanL 
It  was  testified  In  behalf  of  the  plaintiff,  by 
Moffet,  that  this  escape  In  question,  from 
this  inclosnre,  was  entirely  unexpected,  it 
not  havhig  before  occurred  since  the  keeping 
up  of  the  cattle  from  their  fall  grazing;  and 
he  said  such  escape  was  accidental,  and  that 
said  cattle  wei«  not  more  miscbievmu  tfasn 
cattle  In  general. 

"And  said  plaintiff,  by  hiscounsel,  did  there- 
upon, and  In  accordance  with  his  plea  lo  said 
avowry,  maintain,  and  ask  the  court  to 
charge,  that  chapter  4^  (volume  14)  Lam 
Del.  1873  (Rev.  Code,  p.  314)  should  be  coo- 
Btrued  In  connection  and  togetb^  with  chap- 
ter 65  (volume  15)  Laws  D^.  1875,  as  the 
law  applicable  to  the  case,  and  that,  there- 
fore, said  defendant  could  not  Justify  the 
taking  of  said  cattle  unless  he  showed  that  be 
forthwith  gave  the  notice  of  said  taking  anil 
Impounding,  as  provided  for  hi  said  chapter 
452  (volume  14).  Also,  that  if  it  appeared  to 
the  satisfaction  of  the  jury  that  said  cattie 
did  aceid^tally  escape  from  the  plalndfTs 
inclosure,  and  not  through  the  negligence  of 
said  plaintiff  or  his  agent,  then  the  provi- 
slons  of  sold  chapter  65  (volume  15)  should 
not  be  constraed  to  apply  to  the  cattle  in 
question  in  this  case.  And  also  that  it  hav- 
ing been  proven  by  the  d^endant  that  all  the 
cattle  so  taken  up  and  Impounded  as  afore- 
said were  so  taken  up  and  Impotmded  white 
upon  the  land  of  said  defoidant,  althongh,  tu 
reach  the  same,  said  cattle  had  Just  crossed 
over  the  said  public  road,  the  arowzy  of 
said  defendant  should  have  l>een  fcM*  tifclnp 
cattle  damage  feasant,  and  not  based  uptu 
the  statute— said  chapter  65  (volume 
said  avowi7  set  out,  and  that  there  was  hmce 
a  fatal  variance  between  said  avowry  and  the 
proof  thereunder.  But  the  said  court  did  thea 
and  there  charge  the  Jury,  Inter  alia,  that 
chapter  65  (volume  15)  Laws  DeL,  was  the 
sole  law  applicable  to  the  facts  of  this  cause, 
and  that  said  defendant,  If  the  Jury  believed 
that  he  had  proceeded  according  to  the  tonu 
of  said  statute,  was  entitled  to  recover  against 
the  plaintiff;  that  the  said  chapter  452  (v<d- 
ume  14)  Laws  Del.,  was  not  a  law  applicable 
to  this  cose;  and  that  the  cause  was  to  be 
decided  upon  the  law  of  chapt^  65  (T<diune 
15)  aforesaid,  alone.  And  further  that.  If 
the  plahitlff  could  show  that  said  cattle  were 
In  said  wheat  field  and  puUIc  road  wltboat 
the  negligence  of  himself  or  his  agents,  thea 
said  defendant  could  not  recover,  but  If  the 
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Jni7  bdlered  ttiat  nld  ban  wore  on  tbe  day 
In  quevtloD  dvwn  and  op&i,  and  by  tbe  act 
of  the  plalnttff  w  Ua  agmts.  and  tbat  tbB 
cttttle  did  escape  into  siUd  road,  and  bo  Into 
said  wheat  field,  tbrangh  those  ban,  that  then 
said  cattle  did  eecape  thnngh  the  negligence 
of  Bald  plahitlff,  and  not  acddentally.  And 
farther,  In  reply  to  the  contention  the 
plaintiff,  br  blB  counsel,  that  according  to 
the  erldHice  said  defendant  should  hare 
avowed  Aht  taking  cattle  damage  feasant. 
Instead  of  under  tbe  prorhdomi  of  said  chap- 
ter 6S  (Tolume  IS)  Laws  Del-,  the  court  eluu^ 
Red  the  Jury  that  the  JnsttflcatlMt  of  the  de- 
ffMidant  under  said  last-mentioned  statute 
ftlone  was  proper  and  competent." 

H.  H.  Ward,  for  plainttfT  In  error.  Thomas 
Darts,  for  defendant  In  error. 

PER  GUBIAM.  The  Judgment  of  Oie  court 
below  la  affirmed. 


CURTIS  y.  BRADLEY. 
(Supreme  Court  of  Errors  of  Comiecticat.  Oct. 

4,  18»4.) 

ArPBAI.  —  AOTtON  ON  BUILDJXG  COMTRAOT  —  ETI- 
DBJiCK— MeMOHASOA— JuOOMESfl- 
RBS  JCDICATA. 

1.  An  appeal  does  not  lie  on  the  ground  that 
the  erldence  doee  not  support  the  facts  found, 
but  supports  a  different  state  of  facts,  whldi 
tbe  court  found  were  not  provou 

2.  In  an  actitm  for  moneys  advanced  to  a 
builder  for  labor  and  materiolB  under  an  agree* 
meat  with  the  owner,  slips  of  paper  containing 
the  dates,  hours  of  labor,  names  of  laborers, 
itnd  amounts  due  them,  made  oat  each  week, 
in  the  mesence  of  and  from  information  fur- 
nished him  by  the  builder,  who  testifies  to  ihe&T 
correctneBB,  and  bills  for  work  and  materials 
which  plaintiff  and  the  builder  went  over  In  the 
owner's  absence,  and  verified  on  the  builder's 
stfttcmeuu  tbat  the  items  were  correct,  are  ad- 
missible in  evidence  as  original  evidence  of  the 
facts  therein  entered. 

8.  On  an  issue  as  to  wheOier  money  ad- 
vanced by  plaintiff  was  expended  for  materials 
used  in  aexendant's  bouse,  by  tbe  builder,  as 
defendant's  agent,  persons  rendering  the  bills 
for  materials,  and  who  testify  to  their  correct- 
uess,  may  testify  that  the  material  and  labor 
famished  for  defraidant's  honse  were  ordered 
by  the  builder, 

4.  A  jud^ent  against  the  owner  of  a 
building  in  an  action  by  the  builder  to  foreclose 
a  mechanic's  lien,  in  wbich  one  who  ndYonced 
money  to  pay  for  the  labor  and  materials,  and 
tnok  nn  assignment,  was  substituted  as  plain- 
riff,  eoDclndes  the  owner  from  claiming  adverse- 
ly thereto  that  the  contract  for  the  erection  of 
the  house  was  made  with  the  builder,  and  not 
with  such  plaintiff  in  a  subsequent  action  by 
the  latter  for  tbe  amount  of  his  advances. 

Case  reaerred  firom  superior  court,  Fairfield 
eoun^. 

Actkm  by  Lewis  F.  Curtis  against  Frederick 
H.  Bndley  to  recover  fOr  moneys  advanced 
by  plaintiff  to  defendant  for  labor  and  mate- 
rials used  in  tbe  construction  of  defendant's 
building.  Judgment  for  plaintiff,  and  motion 
for  a  new  trial  by  detendant   Motion  daUed. 

3,  C  Obamberialn  and  Blbert  O.  Hull,  tor 
appellant  Allan  W.  Paige  and  George  P. 
Carroll,  for  appellea 


HAMERSLET,  3.  In  the  amnmer  of  1800 
the  plalnttff  sold  the  defendant  a  buUdlng  lot. 
In  September  of  that  year  the  defendant  de- 
cided to  have  a  house  erected  on  the  lot  It 
was  then  understood  tbat  one  Simeon  U. 
Plumt^  a  builder,  should  build  the  hons^  and 
that  the  plaintiff,  a  merchant,  should  advance 
the  money  for  the  cost  of  oonBtructl<m.  The 
decision  of  this  case  depended  on  the  actual 
terms  of  the  agreement  then  made,  the  de- 
fraidant  suhsequoitly  dalmlng  tbat  his  only 
agreement  was  with  die  plahitlff,  and  that  by 
such  agreement  the  plaUitlff  nndttrtook  to 
hare  fb»  house  built  for  the  apwd  price  of 
$1,700.  Plumb  bunt  tbe  house  undw  the  dl> 
rectkms  of  the  defendant.  The  pWntlff  paid 
to  Pltmib  tbe  amount  of  all  blUs  for  bibor  and 
matwlals  as  they  came  due.  The  bouse  was 
flnlsbed  In  Uarch,  18S1,  and  the  defendant 
acospted  and  occupied  It  At  the  time  tbe 
house  was  onnpleted,  Plumb  and  the  plaintiff 
went  over  tbe  labor  and  other  blUs,  and  tbe 
account  of  money  paid  tat  the  coat  of  oon- 
Btruction  as  dbargad  mi  the  plalntUf's  ledger, 
and  at  tbe  foot  of  Uiat  account  Plumb  wrote 
tbe  following:  "I  have  examined  the  above 
account,  and  find  It  correct.  S.  Plumb.^  The 
14th  of  the  same  month,  the  plaintiff  made 
a  eapT  of  thla  ledger  account  and  gave  It  to 
the  defendant  as  tbe  bin  due  from  him  to 
the  plabitlff,  In  pursuance  of  theh:  agree- 
ment  Tbe  defendant  examined  the  bill,  ob- 
tained the  labor  and  ma^al  blllB.  made  In- 
quiriea  among  the  men  who  fomiahed  mate- 
rials whether  the  laicea  of  the  matfflals  were 
correct,  and  found  tiiat  they  were  correct 
The  defendant  made  no  objection  to  tbe  bill 
rendered  as  regards  amount  or  price,  except 
the  dalm  that  one  Item  of  33  coita  was 
charged  twice;  but  ihe  defendant  did  object 
to  the  total  amount  of  tbe  bUl,  and  roFused 
payment  Subse<]ueutly  Plumb,  aB  an  orig- 
inal contractor,  phiced  a  mechanic's  Hen  mi 
the  land  upmi  whldi  the  bouse  stood,  to 
enforce  -paymoit  for  Its  oonatruetlMi,  and 
brocvht  an  action  against  tbe  defendant  fbr 
the  forectoBun  of  Bald  llmi.  The  plahitlfl 
Oien  brought  an  action  against  Kumb  to  re- 
cover the  money  paid  tor  the  cost  of  the 
house,  aud  gaml^ed  tbe  defendant  as  the 
debtor  of  Plumb.  Subsequently,  Plumb  as- 
signed to  the  plaintiff  his  Interest  In  aeld  me- 
chaidc's  lien,  and  in  the  sum  due  from  the 
defendant  to  Plumb  tor  tbe  construction  of 
tbe  bouse;  and  the  phdntlff  then  withdrew 
hlB  action  agahut  Plumb,  and  became  substi- 
tuted as  party  plaintiff  In  the  acUon  to  fore- 
doBe  said  Hen.  ^e  action  of  foreclosure  waa 
tried,  and  In  December,  1892,  Judgment  was 
rendered  In  favor  of  Bradley,  the  present  de- 
fendant By  the  reo(wd  of  the  Judgment  it 
appeared  that  tbe  court  found  that  the  Hen 
bad  been  made  and  recorded,  and  had  beeu 
assigned  to  tbe  plaintiff,  who  became  sole 
owner,  and  was  the  actual  and  bona  flde  bold- 
er and  owner  of  tbe  chose  In  sctlon;  but  tbat 
the  contract  for  the  building  of  the  house  had 
not  been  made  with  Simeon  Plua^b,  as  al- 
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leged  In  tbc  complaliit;  and  tiuit  neither  be 
uor  the  plaintiff,  as  his  aBsignee,  was  eoUtled 
to  foreclose  tiie  same.  After  tills  Judgmeat 
^as  rendered,  tbe  plaintiff  brought  the  j^es- 
«nt  action. 

The  complaint  follows  the  form  coiled  the 
"common  counts,"  authorUed  for  the  com- 
meccement  of  an  action.  The  counts  relied 
■an  are  those  for  money  paid,  goods  aoid  and 
delivered,  goods  bargained  and  sold,  and 
work  performed  and  mat^lals  furnished,  un- 
der which  counts  a  bill  of  particulars  woa 
died,  detailing  each  item  that  tbe  plaUitiff 
•claimed  entered  Into  the  cost  of  the  house, 
and  also  tbe  count  for  money  due  on  ac- 
<3ouiit  stated,  under  which  count  the  bill  ren- 
dered the  defendant  in  March,  1S91,  was 
Sied  as  tbe  biU  of  pai'ticulars.  The  answer 
is  a  general  denial.  Uptm  the  trial  there  ap- 
pears to  have  been  no  contest  as  to  the  fact 
that  the  plaiutlfl  bad  paid  toe  the  construc- 
tion of  the  house,  and  bo  serious  contest  as 
to  tbe  accurate  of  bis  account  as  rendered. 
Tbe  claim  of  the  defleudant  a^team  to  have 
been  In  the  alttirnative,— either  the  defend- 
ant's contract  was  made  with  tbe  plaiDtUE 
for  a  fixed  price,  or  tbe  contract  was  made 
•only  with  Plumb,  and  thereftu-e  the  plain- 
tiff baa  no  cause  of  actimi  against  the  de- 
fendant; the  position,  of  the  defendant  uu- 
'der  the  latter  claim,  which  was  tbe  <mi6 
mainly  relied  on  In  argument,  being  that, 
having  Induced  the  court  in  the  former  ae> 
Uon  to  bold  that  tbe  contract  was  not  with 
Plumb,  he  had  escaped  all  liability  on  that 
■ground,  and,  if  he  now  induced  tbe  court  to 
bold  that  the  contract  was  made  with 
Plumb,  he  would  escape  all  liability  what- 
ever, and  secure  bla  house  without  any  pay- 
ment, obtaining  judicial  sanction  tor  the 
practical  theft,  under  two  contradictory 
Judgments.  So  far  as  tbe  record  shows,  the 
main  question  at  issue  was:  What  agrees 
ment,  if  any,  had  the  defendant  made  with 
the  plaintiff?  It  was  not  claimed  on  tbe 
trial  that  any  question  of  law  was  involTea 
in  the  determination  of  this  lasue,  and  the 
court  found  from  the  evidence  that  there  was 
an  agreeiueut  t>etween  tbe  plaintiff,  Plumb, 
and  tbe  defendant  "that  Plumb  should  per- 
form worlc  in  erecting  a  house  for  the  de> 
femdant  on  this  lot  Phimb,  as  carpentv, 
was  to  work  by  tbe  day,  imder  the  defend- 
ant's directions,  at  twenty-five  cents  an  boor, 
and  was  to  employ  other  carpenters  at  th« 
same  rate.  He  was  also  to  order  materials 
aiid  wcH'k  other  than  carpenter  work  for  the 
house,  and  have  tbe  bills  for  the  same  char^ 
ged  to  the  plaintiff.  Tbe  plaintiff,  at  the 
request  of  the  defendant,  agreed  to  be  re- 
sponsible and  liable  for  all  such  mateiiala 
and  other  work  as  Plumb  should  order  toe 
the  house,  and  advance  the  money  for  th& 
payment  of  them,  and  also  to  advance 
money  to  Plumb  from  time  to  time  as  be 
might  require  to  meet  bis  weekly  pay  rolls. 
The  defendant  agreed  that  on  rbe  comple* 
tlon  of  the  house,  In  conslderatlou  of  tbe 


money  thus  to  be  advanced  by  tlw  plaintiff 
fw  tbe  building  of  said  house,  and  In  c<utaid- 
eratlon  of  tbe  building  of  the  same,  he  would 
r^ay  tbe  plaintiff  the  total  amount  of  the 
moneys  bo  paid  out  by  the  plaintiff."  Upon 
these  facts,  tbe  court  reudered  Judgment 
that  the  plaintiff  recover  of  tbe  defendant 
the  sun  of  ¥2,d74.&l,  auch  sum  being,  as  tbe 
court  found,  the  total  amount  paid  by  the 
plaintiff  in  pursuance  of  that  agreement, 
with  interest.  From  this  Judgment  the  de- 
fendant appeals. 

The  appeal  contains  two  distinct  grounds 
for  an  appeal  Iroai  the  Judgment: 

1.  Because  the  evidence  introduced  on  the 
trial,  and  printed  In  the  record,  does  not  sup- 
port the  facts  found  by  tbe  court  below,  but 
does  support  a  different  stale  of  facta  claim- 
ed by  the  defendant,  and  which  the  cuort 
below  found  were  not  proved  by  the  evi- 
dence. The  law  does  not  autboriae  an  ap- 
peal from  tbe  judgment  of  a  trial  court  for 
such  reasons,  and  this  court  will  not  take 
Jurisdiction  of  such  appeal.  Styles  v.  T>-ier, 
Oi  Conn.  432,  30  Atl.  165.  The  record  dis- 
closes no  reason  for  tiie  correction  of  tbe 
appeal  on  tbe  ground  that  the  finding  of 
facts  does  uot  fairly  present  the  questioiis  of 
law  actually  raised  and  decided. 

2.  Because  tbe  defendant  is  entitled  to  a 
new  trial  on  account  of  errors  alleged  to 
have  been  made  In  the  admlselon  of  evidence. 
Under  this  ground  of  appeal  four  errors  are 
assigned: 

First  The  plaintiff  offered  In  erldenee  cer- 
tain slips  of  paper,  testifying  that  Plumb 
came  to  tbe  store  each  Saturday  during  tbe 
building  of  tbe  bouse,  and  gare  faim  the 
names  of  the  men  employed  by  him  <fur:ng  the 
week,  and  their  time;  that  the  plaintiff  wrote 
down  at  tbe  time,  Inthepreseoce  of  Plumb,  on 
these  fdlps,  these  names,  tiie  hours  of  time, 
the  amount  due  each  man,  tbe  total  anwunt 
due,  and  the  date;  that  be  paid  Plumb  thf 
total  amount  of  money  called  for  by  each 
slip,  and  filed  tbe  t^Ilp  on  a  spindle;  and 
that  he  had  no  personal  knowledge  of  the 
facts  so  stated  to  him  by  Plumb,  and  so 
written  by  him  on  the  slips,  but  that  be  made 
such  memoranda  c<Hrrectly  as  Plumb  then 
stated  the  facta  to  be.  Plumb  bad  already 
testified  that  he  had  employed  these  men  aa 
the  Bradley  house,  and  that  tbe  sitps  of 
paper  were  correct  statements  of  tbe  facu 
of  each  case  as  far  as  he  «ould  recollect: 
that  he  knew  them  to  be  correct  when  mad«: 
and  that  he  had  given  tbe  names,  hours  of 
time,  and  the  amounts  to  the  plaintiff,  in  tbe 
manner  that  the  plaintiff  subsequently  tes- 
tified; and  that  after  deductfug  fata  own 
wages,  he  paid  eadi  man  the  amount  due 
him.  This  evidence  was  offered  to  prove 
that  the  plaintiff  had  incurred  liabilities  and 
paid  out  moneys  up<m  tbe  order  of  and  as 
required  by  Plumb,  as  agent  for  tlie  defend- 
ant, in  tbe  manner  agreed  i^n  by  the  par- 
ties, and  to  prove  tbe  correctness  of  tbe  Items 
and  prices.   The  defendant  objected  to  the 
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IntroancUon  at  thcM  slips,  snd  to  the  te«tl> 
moDF  ot  tbe  pUdatiff  and  of  Plumb  «i  shown. 
The  coort  admlttsil  the  sUps,  not  as  them- 
selTcs  tfrfdenoe  apart  tnm  the  oral  tastl- 
D10117*  hot  as  sneasonndft  >Mide  at  tbe  time 
and  In  tbe  manner  sbotrn,  and  to  be  used 
ty  the  witnenses  Ptamb  and  OortlB  tn  the 
manner  indicated,  the  wttnesaeB  reading  the 
eontenta  of  tbe  ilips,  and  admitted  tbe  tea- 
tlmony  of  Cnrtls  and  Plamb  In  connection 
with  them  as  stated.  Said  were  marked 
as  exhibits. 

Second.  The  plaintiff  offered  In  evidence 
certain  tdUa,  testlfyiar  that  th^  wwe  ren> 
dered  htm  from  time  to  tine,  and  that  he 
went  om  the  bills  with  PUsmb^  in  the  de- 
fendanfa  afaaence,  at  varlovis  times  as  th^ 
came  dne,  vMle  the  taonae  was  building  ot 
upon  its  omirtetlon;  that  some  ot  theae  blUs 
were  exdusiT^  for  matwlals  and  woric  for 
the  defendant  Bradler'a  house,  and  some  000- 
talned  other  items  not  fmr  that  house,  and 
numb  pitted  out  the  items  ot  material  aad 
wcrk  that  went  Into  tbe  Bradley  hooae,  amA 
stated  that  the  items  and  prices  were  eorred:; 
that  vrhen  the  designation  "Bradley  hoase*' 
was  not  In  the  body  of  the  bill  when  rendered, 
as  it  was  in  many  billa,  be  (the  (dal&tllC) 
wrote  it  In  at  the  time  In  PInrab'a  presence^ 
and  cesieetly  as  given  to  falm,  aad  that  he 
also  made  the  check  marks  ajKMsrlns  on  tin 
bills  when  offered  tn  ertdflaice,  to  indicate 
numb^  assent  to  the  Cflrreetuen  of  the  ftans 
aad  prices;  that  these  check  marks  were 
made  la  Plamb's  preseBce,  and  cerractly, 
as  tlwn  stated  by  klm  to  tbe  plaintiff;  and 
that  be  eonid  not  reeaU  those  items  or  prtoes 
withoat  referring  to  the  UUs  and  meBDO> 
rsnda  made  on  them  at  the  time.  I^umb  bad 
already  teatlAed  ^t  he  had  given  tbe  or^ 
dera  to  tbe  persons  thus  rendering  tattta  to 
ttw  idalntlffr  and  tiiat  be  had  gone  •jva  theok 
bUta  in  tbe  maaner  that  the  plaintiff  teatP 
aed,  and  that  he  had  stated  to  the  plaintiff 
that  tlie  items  and  prices  aa  plckied  out  were 
cocrect,  and  that  these  items  represented  ma- 
terials and  labMr  that  had  gone  Into  the 
house,  and  that  be  had  no  rec<rile^on  of  Uie 
details  of  theae  Itraw  Independmt^  ot  the 
Mils  and  the  memmanda  1900  tbem,  wtdch 
be  Iiad  seen  at  tbe  time,  and  which  he  them 
knew  to  be  correct  Tills  erldenra  was  of- 
fered to  prove  that  the  plaintiff  had  in> 
anted  HabtUttea  and  paid  out  mon^  aa  re- 
quired and  ordered  by  Plumb  aa  agent  for 
tbe  defendant.  In  the  manner  agreed  by  the 
parties,  tbe  ecsrectness  of  tbe  items  and 
prices,  and  that  tbe  materials  want  Into  tbe 
Bradley  hovsft.  The  defendant  objected  to 
the  IntrodnctlOB  of  tbe  bills,  and  to  the  tes- 
timony ot  tlie  plaintiff  and  of  Plumb  aa  above 
aet  forth.  The  eomt  dM  not  admit  the  bUla. 
marked  and  designated  aa  stated,  as  tiiem> 
lelvca  evldenes  apart  fn«i  tbe  oral  testi- 
mony, Imt  admitted  them  as  memoranda  made 
or  seen  by  wltneasee  who  at  tbe  time  eltber 
bad  knowledge  of  their  truth  er  made  tbem 
tqMm  the  atatemeuts  of  one  who  bad  such 
V.31A.U0.9— 3t3 


knowledge  at  the  time,  and  to  be  used  by 
witnesses  In  the  manner  abown,  the  witnesaes 
reading  their  contents  as  marlced,  and  Ijieir 
value  depoidlttg  upon  the  oral  testimony  ac- 
oompacylng  than,  and  admitted  the  testi- 
mmiy  of  the  plaintiff  and  Plumb  as  stated 
aiw<ra. 

litBre  Is  na  error  In  the  above  rulings.  The 
eourt  found  that  Plumb  was  authorized  by 
the  defendant  to  perform  and  to  employ  tbe 
labor  on  the  bcuse,  and  present  bis  weekly 
pay  rolls  to  tbe  plaintiff;  also,  to  ordw  other 
work  and  materlala  for  the  honse,  and  inre- 
sent  the  bills  tot  such  materiiUs  ua&  work  to 
the  idalBtlff;  that  the  plaintiff  mu  author- 
ised by  tbe  defoidant  to  pay  to  Plumb  such 
weekly  pay  rolls,  and  to  pay  auch  billa  for 
materials  and  woA  ao  ordoed  by  Plumb, 
and  tAatge  the  amounts  of  the  pay  rolls  and 
bins-  BO  paid  by  hbn  against  the  defendant. 
The  CMurt  was  bound  to  admit  the  testimony 
of  the  plaintiff  and  at  Plumb  as  to  tlie  llaba- 
ttiea  incurred  and  the  paymente  made  under 
snob  aatbordty.  Tbe  ose  of  the  slips  and 
bUIs  made  at  the  time  at  the  transactioa,  and 
known  to  tbe  witnesses  to  have  been  corrects 
ly  made,  aa  memonnda  to  be  used  by  them 
in  oonnactkm  wHh  tteir  oral  testimony,  comes 
within  the  acttled  rules  of  evidcnofc  ''A  wit- 
ness may,  while  undmr  examination,  refresh 
Us  monoiy  by  referrbig  to  any  writtaig  made 
by  himadf  at  the  time  of  the  txansactlon  con- 
<cenilnc  which  he  Is  qneatloned.  or  so  so<ra 
afterwards  that  the  Judge  eoadtdera  tt  Ukely 
that  the  transaction  was  at  that  time  fi«sh  In 
his  memory.  The  witoess  may  also  refer 
to  any  soeh  writing  made  by  any  other 
son,  and  read  by  the  wltnesa  within  the  time 
aforesaid,  If,  when  he  read  It,  he  Imew  It  to 
be  correct**  Stepb.  Dig.  Br.  art  iSfl.  "How 
far  papers  not  evidence  per  ae,  but  proved 
to  have  been  true  atateaeiUa  of  fact  at  tbe 
time  they  were  made,  are  aftmlaslble  In  eon- 
imctlon  wtth  the  teatlm<xiy  of  a  witness  who 
made  tbem,  has  been  a  ft^uent  subject  of 
inquiry,  and  tt  has  many  times  bc^  dedded 
that.they  am  to  be  received.  And  why  should 
th^  not  be?  Quantities  and  values  are  re- 
tahied  In  tbe  memory  with  great  difficulty. 
If,  at  a  time  when  an  emtey  of  aggregate 
qtianUtfes  or  values  vmi  made,  the  witness 
knew  It  was  correct,  it  is  bard  to  see  why 
it  Is  not  at  least  aa  i-ellable  as  the  mmnmry  of 
the  witness."  Insurance  Co.  v.  Wdde,  14 
Wall  8fl0;  Town  of  Bridgewater  v.  Town 
ot  Boxbury,  64  Ckmn.  213,  6  Aa  41& 

The  defendant  also  dalma  aror  in  marking 
the  slips  as  exhibits,  on  the  gronnd  that,  If 
they  might  pn^nrly  be  read  by  the  witoess, 
they  are  not  tbemselrca  admissible  as  evi- 
dence. Comta  in  other  Jurisdictions  bare 
made  dlffeient  mUngs  as  to  tiie  admissibility 
of  such  a  writing.  In  Bngland  it  Is  oulnded. 
In'  MassachuBcAts  and  sMue  other  states  it  Is 
excluded.  Costelo  r.  Growell,  13S  Mass.  886; 
Morrison  r.  Clupiu,  97  Ihlass.  72;  Duggan  r. 
Mahon^,  11  AUmi.  572.  In  Vermont  It  seems 
to  be  tscated  as  erldenccw  La^m  r  Kdly. 
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35  Tt  186.  In  New  Tork  and  some  other 
states  the  writing  Is  admitted  as  erldeuce. 
Guy  T.  Mead,  22  N.  Y.  462,  4B5;  Siayor,  etc., 
T.  Second  Ave.  R.  Ck>..  102  N.  Y.  572,  7  N. 
E.  905;  Haven  t.  WendeU,  11  N.  H.  112; 
Kelsea  r.  Fletcher,  48  N.  H.  282;  State  t. 
Rawla.  2  Nott  &  McC.  331;  Pearson  t,  Wight- 
man,  1  Const  (S.  C.)  336;  Owens  r.  Stat^  67 
Md.  307.  10  AU.  210.  802;  UUltng  Co.  T. 
Walsh  (Mo.  Sup.)  IS  S.  W.  006.  In  the  fed- 
eral Jurisdiction  the  question  Is  still  open. 
In  iDsurance  Co.  v.  Wdde,  supra,  the  court 
Indicates  the  admissibility  of  the  evldrawe; 
but  the  opinion  in  Batta  r.  Preble,  161  U.  S. 
155,  14  Sup.  Ct  277,  sbo^fl  that  the  court  Is 
not  committed  to  the  general  doctrine  that 
such  memoranda  are  admissible  for  any  other 
purpose  than  to  refivsh  the  memory  of  the 
witness.  We  do  not  attempt  to  dte  all  the 
cases  bearing  on  the  question,  or  to  weigh 
the  conflicting  authorities;  for  we  are  satis- 
fied, on  principle,  that  the  evidence  In  ques- 
tion la  admissible.  The  dlscusshn  would  be 
endless,  unless  oonflned  to  the  precise  quas- 
tlon  presented,  which  may  he  stated  ur  fol- 
lows: The  llt^ted  question  Is,  did  the  platai- 
tiff  pay  to  the  agent  of  the  defendant  a  cer^ 
tain  sum  on  a  certain  date,  as  wages  due  for 
labor  performed  by  a  cotaln  man  employed 
by  the  agent?  The  plahitiff  and  the  agent 
testify  that  a  sum  was  paid  for  such  purpose; 
that  at  the  time  of  payment  the  agent  gave 
to  the  plalnUff  the  exact  amotmt  due,  and 
the  name  of  the  onplc^  enUtled  to  the  same, 
and  the  plalutlCC  then.  In  the  presence  of  the 
agent,  wrote  on  a  piece  of  paper  the  date, 
the  amount,  and  the  name;  that  tbsae  Items, 
as  then  writ^  hy  the  plaintiff,  were  cwrect; 
that  the  paper  produced  In  court  Is  the  Iden- 
tical paper  then  wi-Ittoi  upon  by  the  plaintiff, 
and  since  unchanged;  that  th^  have  no 
recollection,  either  before  or  after  examining 
the  paper,  of  the  date,  the  amount,  or  the 
name.  Is  that  papw  admlaelble  as  evidence? 
All  courts  concur  In  holding  that  the  witness 
may  read  the  statem^t  of  snch  paper  to  the 
Jury,  and  that  the  Jury  may  draw  the. con- 
clusion that  the  statement  so  read  to  them 
is  a  true  statement  of  the  facts;  but  some 
courts  hold  that  the  paper  Is  not  evldoice. 
It  seems  to  us  to  be  pressing  the  use  of  a 
legal  Action  too  far  for  a  court  to  permit  the 
statement  made  by  such  paper  to  be  read  as 
evidence,  while  holding  that  the  law  forbids 
the  admission  as  evidence  of  the  paper  which 
Is  the  original  and  only  pi-oof  of  the  state- 
ment admitted.  In  other  words,  it  would 
seem  as  If,  In  admitting  the  ittper  to  be  so 
read,  the  court,  of  neceasi^,  admitted  the 
papor  as  evidence,  and  therefore,  hy  the  con- 
current authority  of  all  courts,  the  paper  Is 
itself  admissible.  But,  waiving  the  question 
whether,  in  admitting  such  paper  to  be  read, 
the  courts  have  gone  so  far  as  to  make  the 
denial  of  its  admissibility  no  longpr  tenable, 
we  will  deal  ^Ith  tlie  matter  as  if  wholly 
undecided.  Is  the  paper  Itself  admissible  as 
evidence?  Its  admissibility,  in  the  first  In- 


stance, depends  <»  Its  retevancj.  Of  th!$ 
there  can  be  no  doubt  BOag  releraut  it 
must  be  admitted,  nnleaB  exdnded  nnde.- 
some  legal  principle  or  rale  at  pobHc  ptritcy 
whlch  forbids  the  admlsriom  of  eertaln  Masses 
of  evldoice,  no  mattor  how  rdeirant  and  un 
terioL  It  cannot  be  said  that  the  paper  U 
not  capable  In  its  nature  of  being  treated  a» 
competoit  evidence.  L^l  evUeoce  Is  not 
cmiflned  to  the  homan  voice  or  oral  testi- 
mony; It  Includes  every  tangible  object  cap- 
able of  making  a  truthful  statement  mxh  evi- 
dence being  roivlily  classified  as  docomeo- 
tary  evidence  In  oral  evidence  ttut  witness 
Is  the  man  who  speaks;  In  docnmentary  evi- 
dence the  witness  Is  the  Uitng  that  spealLs. 
In  either  case  tiie  witness  most  be  oampetent. 
—I.  e.  must  be  deemed  oompMent  to  make  s 
truthful  Btatonent  And  In  either  case  the 
oompetHicy  ot  the  witness  must  be  proved 
l>efore  the  evidence  is  admitted;  the  dlff«'- 
«sux  bdng  that  la  oral  evidence  the  compe- 
tency is  proved  by  a  legal  presumption,  and 
in  docnmentary  evidaice  the  comp^enc}' 
must  be  proved  by  actual  testlmwiy,  and  the 
further  dlffuence  that  In  oral  evidence  the 
credit  of  the  witness  Is  tested  by  bla  own 
cross-examination,  wUle  In  docnmeatair  evi- 
dence the  credit  of  the  witness  Is  tested  b; 
the  cross-examination  of  those  who  mtut  bt- 
called  to  prove  its  competoMgr. 

The  competency  of  this  paper  Is  clearly 
established  by  the  testimony,  and  It  would 
seem  to  follow,  of  necessity,  that  It  should 
be  admitted  on  the  same  ground  ttiat  anj 
relevant  and  material  documentary  evidaice. 
proved  to  be  competent.  Is  admitted.  The 
doubt  has  arisen  from  the  complication  of 
the  admissibility  of  such  paper  with  fbv 
right  of  a  witness  to  refresh  hia  manory. 
In  fact,  the  two  questions  may  be  entlrelv 
distinct  The  right  of  a  witness  to  refrenii 
his  memory  Is  a  settled  and  necessary  mle 
of  evidence.  The  application  of  that  rule  ^ 
often  difficult  involving  delicate  diadnetSons. 
We  are  not  called  upon  now  to  draw  the  line 
which  limits  the  right  of  a  witness  to  the 
use  of  such  aids  as,  under  .the  subtle  laws 
of  associatiou,  serve  to  refresh  his  memoir. 
All  courts  recognize  that  right  and  right 
ly  hold  that  the  thing  used  to  refresh  thf 
memory  is  not  hy  reason  of  such  use.  Itself 
admissible  as  evldenca  When,  in  the  ap 
plication  of  the  rule,  a  docnment  like  tbf 
one  In  question  was  presented  to  the  wit- 
ness, and  absolutely  teUed  to  r^resh  ki* 
memory,  its  exclusion  as  a  means  of  refresli- 
Ing  his  memory  became  Imperative;  but  th^^ 
evidence  of  the  document  waa  so  cleariy 
sential  to  a  fair  and  Just  trial  that  its  nst- 
In  some  form  seemed  also  Imperative.  In- 
stead of  treating  the  paper  as  Itself  com- 
petent docum^tory  evidence,  resort  wa5 
had  to  a  palpable  fiction.  The  paper  is  r«a<] 
by  the  witness,  and  the  knowledge  the  wit- 
ness once  had.  of  the  facts  stated  by  the 
paper  Is  Imputed  to  him  as  still  existing.  an«) 
the  stetement  of  the  papw  Is  recetved  as  thf 
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tcstimonr  of  the  witness,  and  the  paper  lt< 
self,  the  only  witness  capable  of  making  the 
statement.  Is  exdaded.  The  use  of  such  a 
fiction  In  the  administration  of  Justice  can 
rarely,  if  ever,  be  Justified,  It  is  certainly 
uncalled  for  in  this  Instance.  The  princi- 
ples of  law  invoked  to  Justify  the  fiction  are 
amply  sufficient  to  support,  Indeed  to  de- 
mand, the  admission  of  the  document  as  evi- 
dence. There  Is  no  occasion  to  sacrifice 
truth  in  order  to  secure  Justice.  As  regards 
its  admissibility  as  evidence,  there  is  no  sub- 
stantial difTerence  between  this  paper  and 
any  other  tangible  object  capable  of  making 
a  truthful  and  relevant  statement.  It  la 
true  that  a  writing  may  be  a  mere  decla- 
ration, and  practically  equivalent  to  a  spoken 
declaration,  and  so  be  excluded  a«  hearsay 
evidence.  This  possibility  has  played  a  con- 
spicuous part  in  the  discuaslons  that  have 
finally  resulted  In  the  admission  as  evidence 
of  account  books,  whether  kept  by  a  clerk 
or  by  a  party  to  the  snlt  (a  subject  closely 
related  to  the  one  in  hand,  but  involving  too 
large  a  field  to  Justify  an  attempt  to  define 
that  relation).  Bat  it  Is  also  true  that  a 
writing  may,  reason  of  the  drcumstancee 
under  which  It  was  made,  be  a  documentary 
witness  to  the  fact  the  paper  Itself  tNids  to 
prove,  and  this,  although  the  particular  writ- 
ing may  also  in  a  certain  sense  be  a  declara- 
tion. Indeed,  nearly  all  documentary  evi- 
dence is  in  a  certain  sense  a  declaration; 
yet  it  Is  admitted  as  a  witness,  not  of  a  dec- 
laration, but  of  a  fact.  We  think  this  pa- 
per Is  admissible  as  a  documentary  wltnesa 
Suppose  the  litigated  question  turns  on  the 
dimensions  of  a  man's  foot  A  witness  pro* 
ilnces  a  plaster  cast  of  the  foot  The  testi- 
mony concloslvely  shows  that  the  cast  was 
so  taken  that  It  can  state  accurately  the 
dimensions  of  the  foot.  Another  witness 
produces  a  paper  on  which  the  exact  meas- 
urements are  written.  The  testimony  con- 
clusively shows  that  the  paper  also  was  so 
made  that  It  can  state  accurately  the  dlmen- 
Klons  of  the  foot  Is  It  not  evident  that  the 
paper  and  the  cast  is  each  a  witness  to  the 
fact  that  each  tends  to  prove?  How  does 
the  iMper  now  In  question  differ?  Upon  this 
paper  was  stamped  an  accnrate  delineation 
of  existing  facts.  In  the  one  case  the  fact 
Htnted  by  the  document  relates  to  a  physical 
object,  and  In  the  other  to  a  mental  object; 
but  in  both  cases  the  fact  Is  clearly  rele- 
vant and  accurately  stated  by  the  document 
It  Is  Immaterial  whether  or  not  a  critical 
analysis  may  impute  to  these  documents,  to 
a  greater  or  less  d^ree,  some  element  of  a 
declaration;  the  controlling  principle  of  law 
is  not  based  on  ench  refinements.  If  there 
is  any  dement  of  a  declaration,  it  does  not 
make  the  document  In  a  legal  sense  a  decla- 
ration. The  conditions  required  by  law  to 
make  such  documents  legal  evidence  are: 
The  substance  offered  as  a  witness  must  be 
proved  to  have  been  made  or  found  and  pre- 
served in  such  manner  that  It  states  direct- 


ly, accurately,  and  truly  a  fact  relevant  and 
material  to  the  issue.  The  paper  claUned 
as  evidence  In  tbla  case  fulfills  these  condi- 
tions. 

In  the  discussions  on  the  admissibility  of 
account  books,  It  has  often  been  assumed 
that  silch  books  are  declarations,  and  are 
admitted  as  exceptions  to  the  class  of  hear- 
say evidence.  Without  stopping  to  consid- 
er whether  such  ground  for  the  admission  of 
account  books  is  logically  accurate,  and.  If 
so,  whether  the  same  reasoning  applies  to 
this  paper,  we  will  assume  that  It  may  be 
classed  as  hearsay  evidence.  It  should  then 
be  admitted  as  an  exception  to  the  rule  ex- 
cluding such  evidence.  The  limits  of  the 
field  covered  by  the  term  "hearsay  evi- 
dence" are  so  uncertain,  and  the  exceptions 
are  so  many  and  important  that  It  ia  often 
very  difficult  to  draw  the  distinction  be- 
tween those  matters  that  are  nduiltteil  as 
not  subject  to  the  rule  and  those  that  ara 
subject  to  the  rule,  but  excepted  from  its 
operation.  It  la  significant  that  most  mat- 
ters supposed  to  be  covered  by  the  rule, 
whose  relevancy  and  materiality  come  to  bo 
recognized  as  so  close  and  clear  that  their 
admission  seems  esseutlal,  come  to  be  class- 
ed as  exceptions  to  the  rule.  If  this  paper 
must  be  classed  as  a  declaration  and  hear- 
say evidence.  It  must  also  be  classed  as  an 
exception  to  the  operation  of  the  rule.  The 
reasons  on  which  the  rule  Is  founded  plain- 
ly do  not  apply  to  such  evidence,  and  the  ar- 
guments adduced  In  support  of  the  admis- 
sibility of  this  paper  as  original  evidence  are 
sufficient  to  demonstrate  that  It  does  not 
come  within  the  reason  of  the  rule  exclud- 
ing hearsay  evidence.  Whether  this  paper 
Is  not  within  the  scope  of  hearsay  evidence, 
or,  being  hearsay  evidence,  Is  excepted  from 
the  operation  of  the  rule,  as  not  within  its 
reason.  Is  Immaterial  so  far  as  conccrus  the 
question  of  admissibility,  though  the  distluc- 
tlon  may  be  quite  material  as  affecting  the 
symmetry  of  the  law  of  evidence,  and  the 
clear  understanding  of  the  underlying  prin- 
ciples that  must  control  the  development  of 
that  law.  It  does  not,  however,  necessarily 
follow  from  the  admissibility  of  such  evi- 
dence that  the  document  should  be  sent  to 
the  Jury  room.  Under  the  general  nile  of 
practice,  thejuiy  must  depend  on  tlieir  mem- 
ory in  the  case  of  oral  testimony,  but  may 
take  documentary  evidence  to  tholr  consul- 
tation. But  there  is  a  difference  In  docu- 
mentary evidence.  Some  is  not  giveu  to  the 
Jury,  either  because  Its  possession  is  agreed 
to  be  of  no  consequence  or  Is  Inconvenient, 
or  the  document  is  of  such  a  nature  that  It 
testifies  to  facts  not  relevant,  in  addition  to 
the  relevant  facts.  It  might  be  claimed  in 
the  case  of  some  writings  offered  In  proof 
of  the  facts  stated  by  the  writing  that  a 
Jury  would  confiise  the  effect  to  be  given 
such  writing  with  the  peculiar  effect  some- 
times given  to  a  record  or  a  deed,  and  so 
give  an  Illegal  weight  to  the  ^evldeuoe. 
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Possibly,  some  8uch  consideration  may  have 
had  influence  In  keeping  such  writing  from 
the  Jai7;  but,  whaterer  force  such  a  consid- 
eration may  once  have  had,  It  Is  entitled  to 
little  weight  under  the  present  policy  of  the 
law,  which  tends  to  submit  to  the  ^ry  all 
relevant  and  material  evidence,  ana  even 
trusts  them  to  discriminate  the  allowance 
to  be  made  for  the  Interest  of  a  party  to  the 
suit,  or  the  character  of  a  convicted  felon. 
If  the  writing  admitted  In  evidence  clearly 
tends  to  prove  nothing  but  the  fact  that  It 
was  admitted  to  prove,  It  should  go  to  the 
juiy.  If,  by  reason  of  peculiar  circumstan- 
ces. It  clearly  may  be  treated  by  the  Jury 
as  evidence  of  other  facts  not  admissible, 
it  should  not  go  to  the  jury.  Between  the 
two  extremes  the  question  Is  largely  one  of 
discretion  In  the  trial  Judge. 

In  the  present  case  It  Is  clear  that  the  writ- 
ing could  only  be  used  for  its  legitimate  pur- 
pose, and  that  the  court  did  not  err  In  mark- 
ing It  as  an  exhibit  The  conditions  under 
which  the  general  question  we  have  dis- 
cussed may  arise  are  so  various,  and  the  dif- 
ferent principles  that  may  be  Involved  In 
each  case  are  so  related,  that  there  Is  special 
need  to  confine  the  application  of  the  views 
expressed  strictly  to  the  particular  question 
presented  in  this  case.  The  only  point  now 
decided  Is;  A  memorandum  of  details  which 
are  essential  to  the  full  proof  of  a  transac- 
tion at  Issue,  proved  to  have  been  made  aub- 
stantially  at  the  time  of  the  transaction,  and 
under  such  circumstances  that  the  memo- 
randum can  make  a  correct  statement  of  such 
details  as  they  were  thai  known  to  the  per- 
son who  made  the  memorandum  or  saw  It 
made,  and  who  is  himself  a  witness  and  tes- 
tifies to  the  transaction,  but  has  lost  all  rec- 
ollection of  such  deuils.  Is.  In  connection 
with  the  testimony  of  such  witness,  admis- 
sible as  evidence,  because  such  memorandum 
Is  In  itself  evidence  of  a  fact  closely  rele- 
vant, plainly  material,  and  essential  to  a  just 
trial,  and  because  no  principle  of  the  law  of 
evidence  or  rale  of  public  policy  Justifies  Its 
exclusion;  and  such  memorandum  may  prop- 
erly be  marked  as  an  ffichlbit 

Third.  The  persons  r^derlng  the  bills 
above  mentioned  testified  that  the  bills  as  a 
whole  were  correct  as  regards  amounts  and 
prices,  and  that,  when  the  body  of  the  oi-igl- 
nal  bill  indicated  what  Items  went  to  the 
Bradley  house,  those  Items  of  material  and 
labor  were  ordered  for  that  house  by  Plumb. 
The  defendant  excepted  to  the  admission  of 
the  testimony  of  these  persons.  The  error 
assigned  by  the  defendant  Is  that  the  court 
erred  In  allowing  the  evidence  of  the  par- 
ties furnishing  this  material,  to  the  effect 
"that,  where  the  body  of  the  original  bill  In- 
dicated what  Item  went  to  the  Bradley  house, 
these  items  of  materials  and  labor  were  or- 
dered for  that  bonae  by  Plumb."  The  fact 
that  the  mon^  paid  by  the  plaintiff  was 
paid  for  materials  used  In  building  the  house, 
and  ordered  for  that  purpose  by  Plumb,  as 


the  agent  of  tbe  defendant,  was  a  fact  In  is- 
sue; and  the  testimony  of  the  persona  from 
whom  !t  was  claimed  that  Plumb  had  so  or- 
dered such  materials,  that  be  had  In  fact  or- 
dered the  same,  was  relevant  to  tliat  Issue. 
The  use  by  such  witnesses  In  their  testimony 
of  the  blUs  made  by  them  Jt  tbe  time,  In 
pursuance  of  such  orders  from  Plrmb,  au'.l 
of  the  written  memoranda  made  by  them  at 
the  time  to  tbe  effect  that  Plumb,  the  agent 
of  the  defendant,  ordered  the  materials  speri- 
fled  for  the  defendant's  bouse,  Is  plainly  au- 
thorized by  law. 

Fourth.  The  plaintiff  offered  tbe  record  of 
the  judgment  above  mentioned.  In  tbe  case 
of  Curtis,  assignee  of  Plmnb,  against  Brail- 
ley,  for  tbe  purpose  of  showing  that  In  this 
case  tbe  defendant  was  estopped  from  claim- 
ing that  the  contract  for  the  erection  of  the 
house  was  made  with  Plumb.  The  court 
admitted  tbe  record  against  the  obJectloB  of 
the  defendant  The  fact  that  tbe  contract 
for  tbe  coBstructlwi  of  the  bouse  was  not 
made  with  Plumb  was  one  matertal  fact  at 
Issue  In  this  case,  and  the  plaintiff  was  en- 
titled to  show  that  the  defendant  was  es- 
topped from  claiming  that  the  contract  was 
made  with  Plumb.  It  .Is  not  claimed  that 
the  record  of  a  Judgment  In  a  case  between 
tbe  same  parties,  which  appears  on  its  face 
to  have  adjudicated  a  matter  tn  issue  be- 
tween them  In  a  subsequent  setloii,  la  not 
admissible  In  the  latter  suit  In  support  of  » 
ctftim  of  estoppel;  but  tbe  claim  is  that  in 
this  case  the  parties  to  the  record  offered 
were  not  the  same  as  tbe  parties  to  the  pres- 
ent suit.  This  claim  has  no  fotrndatkHi  In 
fact  Tbe  plaintiff  in  this  swit  was  the  ac- 
tual plaintiff  In  the  former  action,  and,  more- 
over, was  substituted  for  tbe  nominal  pialo- 
tlff,  and  by  such  snbstttuUon  b(*came  also 
the  plalntUt  of  record.  Gen.  St  H  887- 
880;  BuddBgham's  Appeal,  «0  Graiii.  143,  22 
Atl.  509. 

A  new  trial  Is  denied.   Tbe  other  Judges 

concurred. 


TYNAN  V.  WARBEN  et  nz. 
(Ooort  of  Chancery  of  New  Jersey.    Uardi  21, 
1885.) 

EQOITT  PbEADlNOB— PaKOL  CktSTRAOT^LftCBES. 

1.  The  rule  that  a  court  of  equi^  will  en- 
force a  trust  created  by  parol  in  a  suit  broiif;'iE 
for  tliat  purpose,  where  the  answer  to  the  i'iU 
alleging  the  tmst  admits  the  same,  but  does 
claim  the  benefit  of  the  statute  of  frauds,  will 
be  applied,  although  the  answer  is  in  no  way 
signeu  by  tlie  defendant. 

2.  A.,  holding  the  legal  title  to  a  tract  of 
land,  but,  as  to  a  moiety  thereof,  in  trust  for  U. 
cannot  acquire  B.'s  equitable  interest  therein 
through  a  parol  agreement  that  B,  would  reliii- 
quish  tiie  same  on  A.'s  paying  certain  claims 
against  both. 

3.  The  rule  that  Ia(^«s  in  bringing  suit  will 
deprive  one  of  his  remedy  is  not  applied  uaK's< 
such  neglect  has  so  prejudiced  the  other  party, 
by  loss  of  testimony  or  means  of  proof  nr  chaa- 
ged  relations,  that  it  would  be  naJnat  to  now 
permit  him  to  enforce  his  rights. 

(Syllabus  by  8t^,Court.|nQQg[^ 
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BUI      JfiM|ih  K  Tynan  asftinst  Blehard  i 
Warran  and  another  to  estabUdi  a  trust. 
Heard  on  plaadtaiES  and  proofs.   De<Tee  for 
complainant 

George  S.  Hlltoo,  for  complainant  Mkliad 
Duim,  for  defendants. 

GRBEN,  y.  a  Thia  biU  la  to  establlab  a 
trust  ThB  conqE>lalnant,  Tynan,  and  defood- 
ant  Warren  were  sureties  on  an  admlois- 
trator's  bond,  dated  February  8,  1876,  In  the 
penalty  of  916,000.  filed  In  tbe  Fassalc  coun- 
ty surrogate's  office.  On  a  rumor  that  the 
administrators  were  mismanaging  the  estate, 
one  of  them,  on  May  6^  18T<i,  assigned  to  Ty- 
nan and  Watroi,  as  Indemnity  In  resj;>ect  of 
their  liability,  all  his  IntB-est  In  a  mortgage  of 
¥7,000  on  property  In  Patnaon,  which  mort- 
gage at  the  time  of  such  asslgnmeDt  was  held 
by  the  Passaic  County  Savings  Bank,  as  col- 
lator^ for  a  note  for  95,000,  on  which  there 
was  93*400  due.  The  mortgage  was  after- 
wards foreclooed  by  the  savings  bank,  and 
the  property  aold  by  the  sheriff  to  Tynan 
wad  Warren,  on  th^  bid  of  98.40a  Tbe 
costs,  interest  and  fees  were  paid  by. Tynan 
and  Warren,  each  ajdranelag  one^ialf  there- 
of. They  then  agreed  to  raise  93*600  by  mort- 
gage on  the  property,  to  pay  the  debt  of  the 
savings  bank  and  other  expenses.  The  bill  al- 
leges that  then  it  was  agreed  between  Tynan 
and  W^airen  that  the  deed  should  be  made  by 
the  sheriff  to  Warrm;  that  Warren  should 
execute  a  new  bond  and  mortgage  for  such 
loan,  pay  the  amount  due  the  savings  bank  out 
of  the  loan,  and  apply  the  remainder  thereof 
to  the  payment  of  other  claims.  Including 
paat-due  taxes,  expeaaw,  etc.,  "and  to  hold 
tbe  premises  for  the  Joint  and  equal  ben^t  of 
h>m«^  and  conqtlaioaDt,  until  the  reason  for 
the  armnsunrat  stated  should  cease  to  exist" 
Tbe  answer  of  defendant  admits  that  the 
property  was  sold  by  the  sheriff  to  Tynan  and 
Wanren;  that  each  advanced  one-half  of  the 
amount  paid  on  the  sale;  that  it  was  ar- 
ranged between  complainant  and  defendant 
that  they  sbonld  procure  a  loan  of  93,500  from 
The  Paterson  Savings  Institution  on  the  prop- 
erty, to  pay  the  balance  of  the  purchase  mon- 
ey and  oth»  expenses;  that  the  deed  was 
made  oat  In  defendant's  name^  at  the  sug- 
gestion of  the  complainant  and  that  it  was 
ap^ed  that  he  (the  defendant)  "should  hold 
the  tifle  to  said  land  In  trust  for  the  equal 
benefit  of  hlmadf  and  the  complainant,  sub- 
ject to  the  said  mortgage  for  93,500,  «  *  * 
until  a  purchaser  could  be  found  for  It"  Tbe 
defendant  thus  does  not  deny  the  allegation 
of  the  bill  that  the  title  was  put  in  his  name, 
to  be  held  by  him  tn  trust  for  himself  and 
complainant,  but  expressly  admits  that  he 
did  agree  to  take  the  title  and  hold  the  same 
In  trust,  for  the  equal  benefit  of  himself  and 
complainant,  until  a  purchaser  could  be  found 
lor  It 

ThU  Is  an  express  trust  It  Is  not  one  raised 
by  law  from  the  circumstances  of  the  cas^ 


I  but  created,  and  Its  tetms  and  oondittons 
fixed,  by  the  expros  agveemoit  of  the  parties. 
1  Ten-y,  Trusts,  i  73.  It  was  not  necessary 
that  it  be  created  by  writing  <Jamtson  t.  Mil- 
ler, 27  M.  J.  Eq.  586);  but  resting  In  parol, 
the  complainant  under  the  statute  of  frauds, 
could  not  enforce  it  by  suit  II  properly  con- 
tested; and  this  Is  all  tliat  Is  meant  by  the 
quotation  from  Baldwin  v.  Campfleld,  8  N.  J. 
Eq.  891,  at  page  S92;  ''An  express  trust  must 
be  in  writing."  If  a  trust  has  been  created 
by  and  rests  In  parol,  and  the  defendani  ei- 
ther does  not  answer  (Smith  v.  Howell,  11  X. 
i.  Kq.  349),  or  if  he,  by  his  answer,  denies 
the  trust  it  cannot  be  enforced  against  him, 
for  it  cannot  be  legally  proved  (Walker  v. 
Hill,  21  N.  J.  Bq.  191,  affirmed  22  N.  J.  Eq. 
513;  Wakeman  v.  Dodd,  27  N.  J.  Bq.  5&i); 
or.  If  be  admits  the  creation  of  the  ti'ust,  he 
may  successfully  invoke  the  protection  of  the 
statute^  This  was  at  one  time  doubted,  but  Is 
now  Uidlsputably  established.  Van  Dyne  v. 
Vreoland,  11  N,  J.  Rq.  370,  12  N.  J.  Eq.  143; 
Dean  t.  Dean,  9  N.  J.  Bq.  ^!5;  Ashmore  v. 
Bvans,  11  N,  J.  Bq.  151;  1  Ferry,  Trusts,  g 
85.  On  the  other  hand,  the  rule  that  if  the 
defendant,  by  his  answer,  admits  tbe  alleged 
ti-ust,  and  does  not  claim  the  benefit  of  the  stat- 
ute, equity  will  enforce  tbe  trust  if  continu- 
ing (FUigg  V.  Maun,  2  Sumn.  486,  Fed.  Cas. 
No.  4,847),  Is  recognized  as  long  ago  as  Hamp- 
ton V.  Spencer,  2  Vern.  283;  Nab  t.  Nab,  10 
Mod.  40>l;  ByaU  t.  RyaU,  1  Atk.  59;  Cottlng- 
ton  T.  Fletcher,  2  Atk.  155.  When  this  last 
i-ulc  01-iglnated,  the  answer  of  the  defendant 
was  taken  under  oath,  and  was  required  to  be 
signed  by  the  defendant.  This  latter  require- 
ment was  BO  often  disregarded  that  Lord 
Hardwlcke  (April  27, 1748)  promulgated  a  role 
of  court  makhig  it  obligatory.  2  Atk.  280; 
Hlndes,  Prac.  199;  Daniell,  Ch.  Prac.  745. 

The  practice  of  the  defendant  signing  the 
answer  baa  not  obtained  In  this  state,  the  sig- 
nature of  counsd  only  being  required  (Dick- 
erson  v.  Hodges,  43  N.  J.  Bq.  45,  10  Atl.  Ill) ; 
but  tbe  signature  of  the  defendant  was,  of 
course,  subscribed  to  the  aflidavit  and  in  this 
way  became  part  of  the  answer  when  It  was 
verified.  The  fact  that  bills  now  generally 
waive  answer  under  oath  results  In  the  an- 
swers being  I'arely  signed  in  any  way  by  the 
defendant  and  the  answer  filed  in  this  suit 
is  not  in  any  place  signed  by  the  defendant. 
Does  this  fact  take  the  case  out  of  the  rule 
stated,  that  where  the  bill  charges  a  trust 
and  the  answer  admits  it  it  will  be  enforced 
If  subsisting,  unless  the  defendant  claims  the 
benefit  of  the  statute?  The  solution  of  this 
question  must  depend  largely  on  the  reason 
of  tbe  rule.  In  ascertaining  this  reason,  we 
•  may  obtain  much  light  from  cases  brought 
for  the  ^eclfic  performance  of  parol  agree- 
ments for  the  sale  of  landsi  of  which  there 
are  very  many  (see  Pom.  Spec.  Perf.  |  14(), 
note  5);  for  the  terms  of  the  statute  of  frauds 
with  reference  to  trusts  and  agreements  for 
the  sale  of  lands  are,  so  far  as  the  require- 
ment of  a  writing  signed  by  the  party  la  con- 
Digitized  by  Google 


596 


ATIiANnO  BBFOBTJOB,  VoL  81. 


(N.J. 


cemed,  00  shnUar  that  the  ftppUcAtkm  of  tbc 
statute  and  tba  rmaoaing  with  refoniice 
thereto,  In  tme  case,  must  nndoabtedly  apply 
to  the  othwr-a  ameludon  raooKnlaed  In 
Story,  Bq.  PL  |  7G;  in  Uitf.  Sq.  PI.  267,  26S; 
Dean  t.  Dean,  aiqira;  Browne,  St  Frauda,  I 
113.  Onr  atatute  rating  to  trnata  (BerUw, 
p.  446,  {  8)  la  ao  almoet  exact  cc^  of  29  Car. 
II.  &  3,  II  7,  8;  and  the  fifth  aectkm  of  our 
act  relating  to  agreemoita  for  the  nle  of 
landa  la  taken  from  section  4  of  the  EngUah 
act  (Append.  Browne,  St  Frauda).  Prof. 
Pomeroy,  spealdng  of  the  enforcement  by  de- 
cree (tf  the  court  of  a  contract  within  the 
statute  of  frauda  when  a  TWbal  contract  la 
alleged  by  the  plalntHC,  and  the  defendant  ad- 
mlti  It  In  hla  answer,  without  at  the  same 
time  intetposlag  the  statute  of  frauda  aa  a 
defense  in  hla  pleadings,  aaya  <Pom.  Spec 
Perf.  1 140):  "Although  tbia  rule  la  firmly  e»- 
tabliahed,  the  cases  and  text  wrltos  are  not 
agreed  aa  to  the  reasons  for  Its  adi^tlon. 
Three  principal  cmes  have  been  suggested: 
Flnt  It  has  been  said  that  meh  an  admla- 
Blon  1^  tbe  defendant  obTlatea  aXl  the  dangers 
which  the  statute  was  Intended  to  prevent; 
ttmt  the  object  of  the  legislature  waa  to  re- 
move  all  the  oi^^tunlty  and  occaalon  for 
frauda  and  perjnrlea  which  are  fumlahed  by 
mci-e  parol  teatlmaiy,  and  the  writtoi  state- 
ments by  botib  the  puttee  in  their  pl^idlnga, 
as  to  the  terms  of  their  agreement  leare  no 
possible  room  fcnr  any  fraud  or  perjury.  Sec* 
ondly.  It  baa  been  auggeated,  and  espedally 
hy  Judge  Story,  that  the  answer  aivied  by 
the  defendant  or  by  his  attorney,  and  admit- 
ting the  contract  as  set  ftnth  by  the  plain* 
tiff,  technically  and  literally  aatlsflea  the  very 
demands  of  the  statute,  since  it  is  a  note  or 
memwandum  In  writing,  Mgned  by  the  pai-ty 
to  be  charged,  or  hla  agent  duly  author- 
ised. Thirdly.  It  is  argued  that  an  admia- 
Bl<ni  of  the  omtract  without  at  the  same 
time  setting  up  Its  Invalidity  m  the  imposal* 
blllty  of  enforcing  it  resulting  from  the  sta1> 
ute,  la  a  dellbwate  and  formal  waiver  of  all 
benefit  which  the  defendant  might  have  de* 
rived  from  the  l^lslatioi;  thla  benefit  being 
po-sonal,  and  therefore  capable  of  being 
waived.  Both  the  first  and  second  ot  these 
reasons  are  open  to  an  objection  fatal  to  each 
of  them.  If  sound,  they  should  apply  with 
equal  force  to  the  case  whwe  the  defendant 
aets  up  and  reUea  on  the  statute  after  admit- 
ting the  contract  and  to  that  where  he  does 
not  set  up  the  statute.  If  an  admission  of 
the  agreement  obviates  the  dangers  of  per- 
]nry,  or  constitutes  itself  a  memorandum,  this 
would  be  none  the  less  true  If  defendant 
should  add  to  such  admission  a  plea  of  the 
statute  OS  a  defense.  The  rule  cannot  be  ac-- 
counted  for  on  either  of  these  grounds.  Ita 
explanation  must  be  found  in  the  third  rea- 
son, wlilch  alone  la  consistent  with  either  doc- 
trine." Story,  Bq.  PI.  1 763.  states  the  ground 
as  being  that  the  defendant  has,  by  not  claim- 
ing the  benefit  of  the  statute,  thereby  re- 
nounced tta  boteflt  although  In  Story,  Eq. 


JTur.  I  7B6w  he  niggfliti  that  tlie  anaiw  bring 
aigned  by  the  defendant  a  oompUanoe  with 
the  atatute.  Chancellor  Troom,  in  Hnt^a* 
aon  V.  TindalU  8  N.  J.  IDq.  357,  In  which  be  re- 
fused to  follow  Hampton  v.  Spmcer,  2  Vera. 
288k  in  that  It  executed  a  trust  set  up  in  the 
answo:,  although  not  charged  in  the  bOI, 
aaya:  "I  am  inclined  to  beUeve  that  if  the 
preaent  oomi^alnant  liad  filed  a  bill  dalmlne 
thla  deed  to  be  a  deed  of  trust  and  praying 
that  it  might  be  so  deoeed  acoordlns  to  the 
original  intention  of  the  partlea,  the  answer 
of  the  defendant  admitting  the  trust  would 
have  been  good  eHdence  of  It  It  voold 
have  amounted  to  a  soffldent  deciaratiop  of 
the  trust"  Chancellor  WlUlamaan.  while  he 
does  saj  In  Dean  v.  Dean.  0  N.  J.  Bq.  426,  at 
pages  427,  428,  that  the  reason  why  tbe  ooorc 
will  e»cnte  a  parol  trust  admitted  by  fiu 
anaww  Is  because  it  talcee  tbe  answw  as  tbe 
writing  by  whtdi  tlie  trust,  In  the  Uuagoageof 
tbe  atatute,  "la  maniCested  and  proved,"  at 
page  4SS  says:  "It  appears  to  dm  that  the 
answer  contains  such  an  admlaslon  of  the 
trot  alleged  in  the  bill  that  the  court  can  ex- 
ecute It  without  tbe  assistance  of  parol  tes- 
timcmy,  and  that  tiurefOre,  tlie  daftndanti 
not  having  insisted  on  the  statute  for  their 
protect Uxi,  they  must  be  considered  as  havhig 
renounced  the  ben^t  of  it"  In  Jamison  v. 
Miller,  supra,  some  algnlflcance  would  seem 
to  be  attached  to  tbe  tect  that  the  answa  Is 
signed  by  the  defendant  As  the  result  of 
anthortttea  cited,  Peny  on  Ansts  (section  81) 
says:  "In  all  caaea,  however,  the  dctaidaat 
may  answw;  and  tf.  In  hla  answer,  he  con- 
fesses tbe  trust  without  i»"*«H"g  iqNin  a  stat- 
ute <tf  frauda,  he  will  be  bdd  to  have  waived 
the  benefit  of  tbe  statute,  and  hla  answer  nuyr 
be  used  aa  a  written  dedaratlon  and  prwtf  of 
the  trust  on  the  ground  that  the  plaintUT  to 
not  called  uptm  to  Introduce  evldaieeb  and  tbe 
trust  appears  npon  the  written  answer  be- 
fore 13ie  court"  Hill,  Trustees,  p.  9B,  note  1. 
If  defendant  1^  answer,  admlte  tbe  parol 
truat  but  doea  not  set  the  statnte  of 
frauds,  he  wtU  be  deemed  to  have  waived  It 
So,  ahm.  Tiff.  A  B.  l^uats,  pi  15;  8  Am.  ft 
Bng.  Bnc.  I^w,  p.  747,  "Statute  of  Frauda" 
2  Beed,  St  Frauds,  p.  B29,  aaya:  "Not  plead- 
ing the  atatute  waives  It  not  because  the  an- 
swer Is  such  a  memorandum  as  tbe  statute  re- 
quires, but  because  tbe  lattor  la  waived  by 
not  being  set  up.**  In  Whiting  t.  Gould,  2 
Wis.  5S2,  at  page  694,  Judge  Crawford  says: 
"On  thla  subject  from  an  examination  of  the 
authorities,  we  believe  the  rule  may  be  stated 
thus:  If  a  defoidant  admits  aa  agreonent  or 
trust,  but  Insiste  on  tbe  statnte  of  taiuds  as  a 
dtfens^  the  court  wUl  not  pennlt  hla  admis- 
sion to  override  the  positive  provision  of  law. 
unless  the  statute  la  aonght  to  be  made  a 
cover  toe  fraud,  and  will  not  decree  against 
the  defendant;  but  If,  after  admitting  tbe 
agreement  or  trust  he  does  not  rely  by  pies 
or  answer  on  the  atatute,  a  decree  may  be  rei- 
dered  against  bim,  becauae  he  may  be  deaned 
to  have  renounced  the  b»eflt  of  the  statato. 
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and  DO  obJMlon  to  Vbt  nature  of  the  proof 
can  be  offered,  because  tbe  agreemeDt  ot  tmst 
Is  admitted,  uid  no  pvoctf  of  any  Und  la  re- 
quired." 

The  rationale  of  tbe  rule  would  seem  to  be 
this:  TbB  statute  offers  protection  to  a  de- 
fendant against  a  parol  trust  or  agreemoit 
for  the  sale  of  land,  by  providing  a  rule  of 
evidence  which  prevents  Its  proof  If  he  denies 
the  alleged  trust  or  agreement,  or  If,  admit- 
ting the  one  or  the  other,  he  claims  the  bene- 
fit of  the  Btatnte.  If,  however,  he  admits 
the  trost  or  agreement,  but  does  not  vouch 
tbe  statute,  no  rule  of  evidence  Is  brought 
into  operation,  as  there  Is  no  Issue  on  that 
'  point  to  be  tried,  and  the  benefit  of  the  stat- 
ute is  waived.  In  such  case  the  court  pro- 
ceeds to  enforce  the  trust  or  agreement  if  It 
can  establish  the  one  or  the  other  from  the 
admissions  made  by  the  answer,  without  re- 
sort to  parol  proof  to  ascertain  its  terms  and 
i-'onditions.  In  this  point  of  view,  the  fact 
that  the  answer  is  in  no  way  signed  by  the 
defendant  does  not  prevent  the  application  of 
tbe  rule,  and  the  defendant,  having  by  his 
answer  admitted  the  trust,  and  set  out  Its 
terms,  conditions,  and  limitations,  and  not 
having  claimed  the  benefit  of  the  statute,  the 
same  being  an  express  trust  with  reference 
to  the  land,  must  be  held  to  its  trarms  and  con- 
ditions, unless  he  has  been  m  some  way  ef- 
fectively relieved  from  the  obligation  of  the 
tmst 

The  defendant  claims  by  bis  answer  that 
tbe  trust  la  no  longer  subsisting,  because  the 
complainant  relinquished  his  Interest  in  the 
property  In  consld^tlon  of  the  defendant's 
nssnmption  of  certain  claims.  These  allega- 
tions of  the  answer  are  put  in  issne  by  a 
»;eueral  replication,  and  the  parties,  as  wit- 
nesses, tell  different  stories.  It  is,  however, 
admitted  that  the  agreement,  whatever  It 
was,  was  a  verbal  one.  Could  It,  If  it  was 
uven  as  stated  in  the  answer,  have  the  effect 
defendant  claims  for  It?  It  b^Qg  admitted 
that  the  defendant  took  the  title  to  the  wlude 
property  on  an  agreement  to  hold  it  for  the 
Joint  benefit  of  himself  and  complainant,  he 
was  the  legal  owner,  subject,  as  to  an  undi- 
vided half,  to  a  trust  In  favor  of  the  complain- 
ant As  to  this  half,  thai,  there  was  a  legal 
estate  In  tbe  defendant,  and  an  equitable  es- 
tate In  tbe  complainant  The  latter  might 
not  be  able  to  enforce  It,  as  baa  beoa  shown; 
and  this  was  probably  what  Mr.  Williams 
meant  by  saying  no  papers  were  necessary. 
But  defendant  could  not  acquire  complain- 
ant's equitable  Interest,  as  be  claims  to  have 
done  by  his  answer,  through  a  parol  agree- 
ment This  would  be  a  transfer  of  a  trust 
estate;  and  section  4  of  tbe  statute  of  frauds 
provides  that  "all  grants  and  assi^fumenta  of 
any  trust  or  oonfldence  tiliali  Iw  in  writing 
signed  by  the  party  granting  or  assigning  the 
name,  or  by  his  or  ber  last  will  In  writing,  or 
else  slxall  be  utterly  void  and  of  no  effect." 
This  Is  substantially  section  9  of  the  English 
net    Chief  Justice  Marshall,  In  Hughes  v. 


Moore,  7  Granch,  176,  at  page  Ml,  aaya:  "The 
court  can  perceive  no  distinction  between  the 
sale  of  land  to  whlcb  a  man  has  only  an 
equitable  title  and  a  sale  of  land  to  which 
he  has  n  legal  Utle.  They  are  equally  with- 
in the  statute."  In  Darling  v.  Butler,  45  Fed. 
832.  plaintiff  had  aecuted  and  d^vered  to 
defendant  a  deed  of  certain  land;  but  It  was 
Intended  by  both  parties  that  the  deed  should 
not  take  effect  until  the  defendant  made  a 
sale  of  the  land  for  the  plaintiff.  It  was 
held  that  the  legal  title  passed,  but  the  equita- 
ble title  still  remained  In  the  plaintiff,  and  a 
subsequent  oral  sale  thereof  to  the  def^dant 
was  within  the  statute  of  frauds,  and  void; 
and  in  an  action  for  the  balance  of  the  pur- 
chase money  a  demurrer  to  the  complaint  was 
properly  sustained.  Wallace,  J.,  at  pap^s  335, 
says:  "Nevertheless,  tiie  equitable  Interest 
could  not  be  transferred  by  parol;  and,  with- 
out a  new  deed  or  a  formal  assignment  or  re- 
lease of  the  plaintiff's  equitable  title,  tbe 
defraidant  could  acquire  no  belter  title  to  the 
lands  than  he  had  before  [vli:.  the  legal  title, 
subject  to  tbe  other's  equitable  title].  An 
oral  agre^nent  for  the  transfer  of  an  equita- 
ble Interest  in  lands  Is  as  Inoperative  under 
tbe  statute  of  frauds  as  one  for  the  transfer 
of  a  legal  title."  Dougherty  v.  Catlett  (IlL 
Sup.)  21  N.  E.  932;  Clltua  v.  Langford  (Tex. 
Civ.  App.)  24  S.  W.  325;  Richards  v.  Rich- 
ards, 9  Gray,  313;  Smith  v.  Bumham,  3 
Sumn.  4S5,  Fed.  Caa.  No.  i3,019;  West  v. 
Randall,  2  Mason,  203,  Fed.  Cas.  No.  17,421. 
It  is  unnecessary,  therefore,  to  ascertain 
which  version  of  this  parol  agreement  is  cor- 
rect, as  It,  whatever  it  was,  was  Inoperative 
to  transfer  complainant's  equitable  title  to  de- 
fendant. 

The  defendant  next  claims  that  complain- 
ant has  forfeited  any  rights  he  may  linve  had 
In  equity  by  his  delay  in  prosecuting  the 
same.  Mr.  Justice  Story  in  Oliver  v.  Piatt.  3 
How.  411,  thus  expresses  a  vpell-establlshcd 
rule:  "The  mere  lapse  of  time  constitutes  of 
Itself  no  bar  to  the  enforcement  of  a  subsist- 
ing trust,"— which,  of  course,  refers  to  express 
trusts.  This  trust  was  recognized  as  an  ac- 
tive subsisting  one  at  tbe  time  of  tbe  alleged 
agreement  at  Mr.  Williams'  office.  I(  the 
acts  of  the  defendant  since  that  time  amount- 
ed to  a  renunciation  of  the  trust  the  rule 
that  this  court  acts  by  analogy  to  the  statute 
of  limitations  does  not  apply,  because  the 
statutory  period  has  not  elapsed,  it  being  only 
12  years  prior  to  the  filing  the  bill.  This  de- 
fense. If  available,  must  come  under  the  rule 
either  of  acqidescence  or  laches.  I  do  not 
see  how  the  first  applies.  The  distinction  be- 
tween the  two  is  pointed  out  In  Hall  v.  Otter- 
son  (N.  J.  Ch.)  28  Atl.  007,  at  page  912.  The 
complainant  does  not  now  object  to  the  acts 
of  defendant  In  which  he  has  acquiesced.  He 
does  not  challenge  his  collecting  the  rents  or 
placing  a  mortgage  on  the  pr<q)erty.  The 
rule  as  to  laches  Is  well  d^ned  and  is  clearly 
stated  by  the  chancrflor  In  Van  Houten  v. 
Van  Winkle,  4G  N.  J.  Bq.  3&4.  20^M1.  34,  and 
Digitized  by  ^^OOglC 
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In  BfcOartin  t.  Trapbaseb,  4S  N.  J.  B4. 
823,  11  Atl.  166,  and  la  tiie  cltationt  In  Hall 
V.  OttOBtm,  BtQMra.  I  do  not  tindentand  tbftt 
mere  dday  in  bringing  a  salt  will  dectrlve  a 
pftity  of  his  remedy,  anless  such  neglect  tmM 
so  prejudiced  the  other  party  by  loss  <a  im- 
thuony  or  means  of  proof  or  changed  r^< 
ttons  that  It  wonld  be  vnjtut  to  now  permtt 
him  to  exercise  bis  right  Applying  tlds  tmt, 
how  has  the  defendant  berai  tnjined  by  da- 
lay?  There  Is  no  substantial  dispnte  as  to 
the  terms  of  the  trust.  Some  witnesns  aia 
dead,  but,  If  alive,  their  testimony  could  only 
relate  to  the  oral  agreement  as  to  the  relin- 
quishment of  the  equitable  Intomt.  which 
would  be  of  no  benefit  Defendant  has  col- 
lected the  rents,  and  paid  the  expeiueSf  and 
there  Is  nothing  to  prevent  his  aecoootlne. 
He  still  holds  the  title,  so  that  the  trust  can 
be  eocecnted;  and.  If  he  had  sold  the  prop- 
erty, he  presumaUy  would  have  the  price  or 
what  r^resented  It  Of  course,  tbe  Interests 
of  the  mwtgagee  cannot  be  affected.  I  see 
no  reason  why,  under  the  antfaoHtlca,  the  doc- 
trine of  laches  tiiould  be  apiklled. 

Z  will  advise  a  decree  for  complainant,  In 
accordance  with  the  prayer  of  the  bill. 


ADAMS  V.  CAREY  et  al. 

(Court  of  Chancery  of  New  Jersey.    April  10, 
1895.) 

X»OBT»— COVENAMTB  RbLATIMO  TO  LaKB — STA,TOTt 

'or  Fbaoub. 

CoTeDBQtH  relating:  to  the  laanagemeBt 

ftad  sale  of  real  estate,  contained  in  a  declara- 
tion of  trust  which  was  sipned  only  by  the  trus- 
tee, cannot,  in  case  of  resnltiDR  trnsts,  be  con- 
sidered SB  covenants  or  limitations  of  their  es- 
tatps,  on  the  part  of  the  other  persons  for  whose 
Vcnefit  the  trnsts  are  declared.  Nor  does  their 
acceptance  of  the  declaration  of  trust  in  such 
cases,  dispense  with  the  necenrity  of  their  sig- 
iiittures.  under  the  statute  of  frauds,  when  the 
(Ici'tiirntton  is  claimed  to  limit,  or  give  an  inter- 
est ill,  their  equitable  estates,  wbicn  arose  inde- 
pendently of  me  declaration  of  trust 
(SyilaLas  by  the  Court) 

Bill  for  partition  by  Wnshington  Irving 
Adams  against  Stephen  W.  Car^  and  oth- 
ers.   Decree  for  complalDant  * 

Robert  M.  Boyd,  for  complainant  Bdwin 
B.  Oood^l,  for  defendant  Carsy. 

E^EERY,  y.  C.  The  bill  in  this  case  ie  filed 
for  paititlon,  by  a  complainant  claiming  an 
equitable  estate  in  lands,  against  the  defend- 
ant holding  the  legal  estate,  who  Is  also  ad- 
mitted to  be  the  equitable  owner  of  one  half 
interest  in  the  lands,  and  against  the  other 
owners  of  the  equitable  Intei'ests.  The  ex- 
istence of  these  equitable  Interests  or  estates 
in  the  lands  ts  not  denied.  The  case  is  beard 
on  the  bill  and  answer  of  the  defendant 
C'nrey,  the  holder  of  the  legal  title;  and  the 
niiestlou  to  be  decided  Is  as  to  the  effect 
upon  the  complainant's  equitable  Interests  of 
a  declaration  of  trust  signed  by  the  defend- 


ant Carey  at  or  sbortij  after  the'diUa  when 
the  1^1  title  waa  eonrayed  to  him.  It  *t- 
pean  from  the  btli  and  answer,  and  from  the 

express  statements  in  the  declaratloo  €( 
trust,  that  tbe  land  was  mrebaaad  by  the 
complainant  Adans,  the  defCBdanc  Carey, 
and  two  others  (Samuel  Parfcar  and  CalTia 
H.  Cartor),  each  oonttibnting  equally  to  the 
payment  of  purchase  moaey.  and  that  ti» 
oonvfivance  was  made  to  Carey-  for  the  joint 
and  equal  benefit  of  all.  Coasidning  simply 
tills  payment  by  four  persom,  and  a  om- 
veyaace  to  one  of  the  four,  there  can  be  no 
doubt  that  each  of  the  four  persons  became 
at  once,  upon  the  payment  and  eonveyaacc 
an  equitable  owner  of  one  fourth  interest 
and  that  Carey  h^d  the  legal  tltla  fai  tnn 
for  aU,  and  subject  to  Uie  right  of  eadi  on- 
er of  an  equitable  interest  to  call  upon  tlK 
trustee  for  a  conveyance  of  the  legal  title  to 
bis  share,  and  consequently  to  a  partitloa 

The  dispute  in  the  case  arises  upoa  the 
question  whether  the  snbsequeut  prorlsioiu 
of  Gary's  dedaratton  ot  tmst  cbangn  these 
equitable  rights,  and  to  what  extoit  A 
copj  of  the  declaration  of  trust  la  annexed 
to  the  bill  It  ts  signed  onJr  by  Carey,  »ai 
after  declaring  that  the  oonveyanoe  was  made 
to  Car^,  tat  trust  to  and  tor  the  Joint  and 
equal  use  and  benefit  of  Adanu,  PzikeT,  Ca^ 
to*,  and  himself,  and  that  each  one  of  these 
had  pabt  or  agreed  to  pay,  the  one  eqnl 
fourth  part  of  the  consideration  money  for 
the  premises  conveyed  to  Carey.  Carey  cove- 
nants in  Uie  following  wwds:  "And  that  In 
conslderatl<Hi  of  the  above,  and  of  the  sum  ot 
one  dollar  to  m*  in  band  paid  by  each  of 
the  said  W.  Irrlttg  Adams,  Samuel  M.  Pa^ 
ker,  and  Oalvin  H.  Carter,  the  reo^t  where- 
of is  hereby  acknowledged.  I  do  hereby  cove- 
nant and  agree  to  and  with  them  and  each 
ftf  them,  their  and  his  executors,  adminis- 
trators, and  assigns,  that  I,  the  said  Ste- 
phen W.  Car^,  my  heirs  and  w^gm^,  sfaall 
and  will  bold,  use,  and  manage,  lease,  sell, 
dispose  of,  and  cwvey  the  said  land  and 
famines,  and  every  part  thereof.  In  soch 
manner,  and  upcm  6U(^  trama,  and  for  soch 
prices  or  cousldwations  as  may  be  from 
time  to  time  fixed  and  determined  t^gd  bv 
any  three  of  the  afiMesald  owners  (Indndinf: 
myself),— the  executor  or  adminlBtrators  o( 
any  deceased  owner  representing  his  oce- 
fourth  share  or  interest— the  same  to  be  fol- 
ly expressed  to  me  In  writing,  and  shall  and 
will  account  for  and  pay  over  to  each  of 
said  owners,  or  his  heirs,  executors,  admin- 
istrators, or  assigns,  the  equal  one-fonrtb 
part  of  all  moneys  which  may  be  received  by 
me,  or  my  heirs,  executors,  administrators, 
or  assigns,  for  or  on  account  of  the  said  imA 
and  premises,  whether  by  lease,  sale,  or  oth- 
erwise, after  deducting  and  paying  all  taxes, 
assessments,  and  other  necessary  charges  or 
expenses  Imposed  upon  w  Incurred  by  ret- 
son  of  the  same." 

After  the  execution  of  the  declaration  of 
trust  dated  Octolw  SO,  1875,  anA  In  ISTii 
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Parker,  cmi  of  tbe  pntctescTBi  died  Intestate 
Id  the  city  of  New  York.  learlDLg  a  widow  and 
t^ru  ehlldtctv  all  madb  defendants  (one  of  tbe 
children  being  an  infant);  bat  no  execntor  or 
ndmlnistratM-  of  bis  estate  baa  been  made  de- 
fendant, nor  does  it  appear  wbetber  any  baa 
been  appointed  In  New  York,  or  In  this  state. 
Carter,  another  of  the  fonr  purchasers,  died 
to  1S87,  intestate,  and  the  interest  be  beld 
has  since  been  purohaBed  by  the  defendant 
Carey,  wbo  la  now,  therefore,  the  eqnitable 
owner  of  one  half  Interest  In  the  lands.  One 
of  the  owners  of  the  Parker  interest  being  an 
infant,  and  Incapable  of  consenting  to  or  re- 
questing sale,  and  Carey  being  now  the  owner 
of  one  half  interest,  tbe  complainant  flies  his 
bin  for  a  partmcn  of  the  lands,  alleging  that 
Carey  refuses  to  sell,  or  to  name  tbe  price  at 
which  he  would  sell,  and  that  It  Is  now  Im* 
possible  equitably  to  enforce  or  eomply  with 
tbe  conditions  of  the  covenant  In  tbe  declara- 
tion of  trust.  Tbe  complainant  claims  that 
the  condltioiis  specified  in  tbe  declaration  of 
trust  as  to  the  sale  by  Carey  are  no  bar  to  the 
bill  for  partition,  for  the  reasons  (1)  that  the 
situation  of  tbe  equitable  owners  has  been 
substantially  changed  by  the  act  of  the  trus- 
tee himself,  in  acquiring  tbe  addittonal  Inter- 
est, BO  that  he  nctoally  now  controls  tbe  sale 
adversely  to  the  other  cestuls  que  trustent; 
(2)  because  no  limitation  of  tlnne  or  provision 
for  termination  of  Carey's  right  of  sale  was 
fixed,  and  It  was  therefore  void,  as  violating 
tbe  rule  of  law  against  perpetuities,  and  illu- 
gally  sofipendlng  the  power  of  alienation;  <3) 
because  no  consent  can  be  given,  as  to  tbe 
Parker  share,  because  of  the  Infancy  of  one 
of  the  owners.  The  defendant  Carey,  by  his 
answer,  admitting  tbe  facts  above  stated  as 
to  tbe  payments  of  the  purchase  money  and 
tbe  conveyance  In  tmst,  denies  complainant's 
right  to  a  partition,  and  claims  to  bold  a  legal 
title  to  the  lands,  subject  to  be  divested  only 
In  tbe  sHinner  expressed  in  bis  covenant  tn 
tUe  decJai-ation  of  trust  This  claim  is  based 
upon  the  contention  that  Carey,  under  his  cov- 
enant, boldft  the  lands  as  tnutee  under  an 
active  trust,  prescribed  by  tbe  declaration  <A 
trust,  and  that  tbe  entire  rigbts  of  all  the  par- 
ties In  the  lands  are  fixed  by  the  declaration 
of  trust,  so  that  the  trustee  has  tbe  right  to 
insist  upon  a  sale  in  this  manner  only. 

The  case,  upon  both  sides,  has  been  fully 
and  ably  argued  upon  tbe  construction  and  ef- 
fect of  tbe  provisions  of  this  covenant  In  tbe 
declaration  of  trust,  and  qpon  tbe  theory  that 
tliis  declaration  of  trust,  tigned  by  Carey 
alone,  and  In  which  this  covenant  on  his  part 
Is  Inserted,  was  equivalent  to  a  declaration 
or  grant  signed  by  the  other  equitable  owners, 
limiting  their  estates  in  the  lands  to  the  lan- 
£iiage  or  tenns  of  Carey's  covenant.  But.  as 
it  seems  to  me,  this  would  be  giving  to 
Carey's  sole  declarations  and  covenant  a  force 
against  tbe  other  owners  to  which  it  Is  not 
entitled.  Tbe  equitable  estate  of  the  com- 
plainant In  tbe  land  resulted,  not  from  Carey's 


declaration  of  trust,  but  from  his  pK^eut  of 
a  portion  of  tbe  pnrcbase  mmey,  and  arose 
as  aoon  as  tbe  money  was  paid,  or  aszead  to 
be  paid,  and  the  deed  was  taken  In  Carey's 
name.  It  would  have  ailBted,  had  nn  con- 
temporaneous or  eubeequent  evidence  of  it 
been  signed  by  Cany.  Carey's  writtea  dec- 
laration that  tbe  moo^  of  the  complainant 
was  so  paid,  and  that  be  held  the  legal  title- 
In  trust,  was  snfia^lent  evidence  against  tiimof 
the  facts  from  which  complaloant's  equltmbl*' 
estate  arise,  but  these  tacta  might  have  beeni 
proved  otherwise,  and  even  by  parol.  How,, 
then,  can  the  addition  of  a  covenant  by  Carey 
to  this  declaration  of  trust,  declaring  how  he- 
wlU  hold  the  property,  be  a  sufficient  writing,, 
under  the  statute  of  fi-auds,  against  tbe  other' 
owners,  to  impose  conditions  on  their  equlta^ 
ble  estate  in  the  lands? 

The  declaration  ef  trust  was  not  made  by 
Carey  dealing  solely  with  lands  wblch  were- 
legally  and  equitably  bis,  and  which  be  was- 
conveying  to  the  complainant,  tn  which  case- 
he  might  have  .attached  whatever  condlttons- 
he  ciiose,  provided  they  were  legal,  in  the  In- 
Btrument  whch  conveyed  an  equitable  estate- 
In  them  to  others;  but  he  was  here  only  fur- 
nishiug  written  evidence  for  the  other  own- 
ers, and  against  himself,  of  tbe  facts  ediowlng- 
that  he  held  as  trustee,  and  admitting  the- 
trust.  The  other  owners.  In  accepting  this 
declamtion  of  trust  and  acting  on  it,  if  they 
did  80,  would  not,  !t  seems  to  me,  thereby 
make  Carey's  covenant  their  covenant  for  all. 
purposes,  or  supply  the  defect  of  the  writings 
required  to  be  signed  by  them  under  the  stat- 
ute of  frauds.  In  order  to  give  any  interest  In 
or  power  over  their  equitable  estates.  This 
is  not  the-case  whei-e  tbe  grant  of  an  estate  is 
made,  by  the  deed  creating  It,  subject  to  a 
condition  or  covenant  to  be  performed  by  the 
grantee,  and  where  the  acceptance  of  the  es- 
tate by  the  deed  cmtalnlng  the  covenant  of 
tbe  grantee  makes  It  his  covenant,  although 
be  did  not  formally  execute  It  Tbe  covenant, 
therefore,  In  my  view,  was  a  covenant  of 
Carey  alone,  and,  as  against  tbe  other  equita- 
ble owners,  cannot  be  made  to  operate  as  a 
covenant  or  grant  ^gainst  them  on  tbelr  es- 
tates, in  the  absence  of  the  writing  on  tbelr 
part  required  by  the  statute  of  frauds.  To 
the  extent  that  tbe  parties  have  acted  under 
the  declaratltm,  they  are  equitably  bound,  of 
course;  but  a  court  of  equity  sbotild.  It  seems 
to  me,  on  the  application  of  any  equitable 
owner.  Interested  adversely  to  the  trustee,  give 
him  the  benefit  of  his  whole  equitable  estate 
In  tbe  lands,  subject  only  to  such  lawful  re- 
strictions thereon  as  have  been  authorized  In 
writing  signed  by  him.  Under  this  view  of 
his  rights,  the  complainant  has,  th««fore.  an 
equitable  estate  in  these  lands,  which  would 
entitle  him  to  a  partition,  and  I  shall  so 
advise,  without  determining  tbe  further  ques- 
tions raised  by  tbe  complainant  aa  to  the  con- 
struction and  validity  of  the  provisions  of 
Car^B  covenants  In  the  declaration  of  tmst. 
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MBBSHON  T.  OASTRBEL 
(Supreme  Court  of  New  Jersey.  March  2S, 
1895.) 

Apfbjli^-Rbcokd— Wkit  or  Ebvob  — Eirctubkv 

BT  MORTOAOKX. 

1.  A  eop,T  of  the  judgment  moat  be  returned 
with  the  writ  of  error. 

2.  A  rule  strikinc  out  a  sham  plea  Is  not 
reTiewable  by  writ  or  error. 

3.  A  mortgagee  may  maiutain  ejectment, 
uotwithstaDdiDff  the  statute  requiring  a  fore- 
closure as  the  first  proceeding  in  the  collection 
of  the  debt. 

(Syllabus  by  the  Court.) 

Error  to  circuit  coui*t,  Moomouth  county; 
Couover,  Judge. 

Action  lu  ejectment  by  Jobn  W.  Castree 
against  Harvey  H.  Mei'Sbon,  to  which  the 
statutory  plea  was  filed.  From  a  Judgment 
striking  out  defendant's  plea,  he  brings  er- 
ror. Dismissed. 

The  plaintiff  moved  to  strike  out  the  de- 
fense, on  the  ground  tliat  the  suit  was  on 
a  mortgage  to  whicb,  under  the  circumstan- 
ces, there  could  be  no  leigal  opposition, 
and  presented  affidavits  to  that  effect  The 
mlc  couteutlon  of  the  defendant  was  that 
the  only  action  that  a  mortgagee  could 
tnke  on  his  bond  Und  moi-tgage  was  to  fore- 
close the  latter.  This  plea  was  struck  out 
by  the  Monmouth  county  circuit  court  as  fl 
sham  and  frivtrfous  plea.  To  that  decision 
this  writ  of  error  was  brought  Diminution 
Imviug  been  alleged,  the  proceedings  at  the 
circuit  on  the  motion  to  strike  out  were  pla- 
ced before  this  court  by  certiorari. 

Argued  June  term,  1891,  before  BEASLEY, 
C.  J.,  and  DBPUB  and  VAN  8TCKEU  -TJ. 

Voorhees  &  Booraem.  for  plaintiff  In  error, 
Fi-ederlck  Patfcer,  for  defendant  In  error. 


BBASLBT,  O.  J.  Tills  writ  of  emnr  must 
be  dismissed  on  two  grounds.  The  first  of 
these  Is  that  the  ra<»rd  Is  essmtlaUy  Incom- 
plete. It  consists  of  a  copy  of  the  plead- 
ings and  the  proceedings  on  the  motl<m  to 
strike  out  the  plea.  The  papers  do  not  In- 
clude the  record  of  a  Ju^gm^t  This  court 
could  not  affirm  or  revorse  a  judgment  that 
i-omalns  In  court  below.  The  second  objec- 
tion Is  as  radical  as  this  first  one,  and  Is 
more  incurable.  Itlstlils:  that  a  rule  strik- 
ing out  a  plea  Is  not  subject  to  review  In  er- 
ror. This  Is  expressly  decided  by  the  court 
of  errors  In  the  case  of  Brown  t.  Ward«i, 
14  N.  J.  Law,  ITT.  It  may  be  a  satisfaction 
to  the  philntlfl  in  error  to  know  that  the 
court  has  looked  Into  the  merits  of  the  de- 
fense attempted  to  be  set  up  by  him,  and  that 
Its  conclusion  Is  that  such  defense  is  not  sus- 
tainable. The  statute  does  not  deprive  a 
moitgagee  of  any  right  possessed  by  blm 
prior  to  Its  passage,  except  the  right  to  sue 
on  his  bond  before  foi'eclo8ur&  Tbe  regnla- 
Uon  of  the  act  Is  thus  expressed,  rlz.:  "That 
In  all  cases  where  a  bond  and  mortgage  has 
or  may  hei'eafter  be  given  for  the  same  debt. 


all  laoceedlngs  to  odlect  saUI  deM  vhaU  be 
first,  to  foredose  the  mcatgagei,*'  etc.  Supp. 
Rcnistmt,  p.  400,  pL  &  Bat  a  proceedins 
to  obtain  possesslmt  of  tbe  mwtg>fed  prem- 
ises Is  not  a  "proceeding  to  collect  Uie  debt," 
its  object  being  to  secure  and  protect  tht> 
pledge^  TUa  is  the  Tiew  expressed  in  the 
bookB  of  the  purpose  of  tbe  mortgagee's 
ejectment  16  Am.  A  Eng.  Enc.  Law,  tit 
"Mortgage,"  p.  S17.  The  hardship  that  tbe 
statute  was  Intended  to  alleviate  was  th<e 
selxure  and  sale  of  the  chattels  of  the  mon- 
gagor  by  Tirtue  of  a  judgment  on  the  bond, 
before  resorting  to  the  land.  No  purpose  li 
observed  In  it  to  abridge  the  rl^t  of  tlw 
mortgagee  beyond  that  measure.  The  stat- 
ute must  be  construed  strictlr,  as  it  Is  is 
dwogatlon  of  fbe  common-law  force  Inbereoi 
in  the  bond  and  mortgage.  Let  tbe  wzit  be 
dismissed,  with  costs. 


SALOMON  T.  PFEISTER  &  VOGEL 
LEATHER  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersef. 
March  29,  1895.) 

NSOOTIABLS  IkSTUUMBNTB — NOTICB  OF  pROTEiT. 

1.  A  notice  of  protest  is  sufficient  if  it  in- 
forms the  indorserj  either  Id  express  terms  i'.- 
by  reasonable  implication,  that  the  bill  or  uut- 
has  been  dishonored,  and  that  he  is  looked  to  Itfr 
payment 

2.  The  notice  of  protest  mailed  to  the  in- 
dorser  of  a  note  stated  that  payment  of  the  aoiv 
had  been  duly  demanded  of  the  maker,  that  pav- 
ment  was  refused,  and  that  the  note  was  pro- 
tested for  nonpayment  Heid,  that  this  D0tii.-e 
was  sufficient  to  charge  the  isdorser. 

(Syllabus  by  the  Court) 

Error  to  supreme  court 

Action  by  the  Pfelster  &  Vogel  Leatliet 
Ck)mpany  against  Rudolph  G.  Salomon,  on  a 
note.  Plaintiff  had  judgment,  and  defend- 
ant brings  error.  Affirmed. 

Goult  &  Howell,  for  plaintlfr  la  aror. 
Woodruff  &  Meeker,  fbr  defendant  In  error. 

VAN  SyCKEL,  3.  The  oiriy  quesUoa 
which  It  Is  deemed  necessary  to  discuss  in 
this  case  is  whether  a  notice  of  protest  must 
contain  an  express  statement  that  the  holder 
ot  the  protested  note  will  lock,  to  the  Is- 
dorsiu-  for  payment  This  question  was  be- 
fore our  supreme  court  in  Burgess  Vree- 
land.  24  N.  J.  Law,  71,  In  whicb  case  there 
was  a  failure  to  state  in  tbe  notice  tbat  tbe 
holder  looked  to  the  (odorser  for  payment 
Tb»  chief  JusUce  In  deciding  the  case  said: 
"The  object  of  the  notice  Is  to  apprise  the  lo- 
dorser  that  the  note  Is  dishonored,  and  that 
be  Is  looked  to  for  payment  It  la  not  neces- 
sary to  state,  In  terms,  that  Oie  header  loots 
to  the  tndorser  tot  indemnity.  It  Is  enougb 
If  that  fhct  appears  by  Just  and  natural 
ImpllcaUon.  The  modem  cases  agree  that 
tbe  fiict  of  giving  notice  to  tbe  Indorser  tbst 
the  note  Is  dishonored  for  nonpayment  is  in 
Itself  a  sufficient  notice  that  tbe  indorser  U 
looked  to  for  payment'^  Many  authoriti'.'s 
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supporting  Oils  rale  «n  etted  tn  the  opinion. 
1b  tbe  later  cbm  of  Howland  t.  Adrain,  SO 
N.  J.  Law,  41,  the  rale  recognized  was  tiiat 
the  notice  mnst  be  aofflclent  to  Inform  the 
party,  either  la  express  terms  or  by  necee- 
sary  Implication,  that  the  blU  or  note  had 
been  dishonored,  and  that  he  was  looked  to 
for  payment  In  the  case  In  bond  the  notice 
mailed  to  the  IndcMrser  stated  that  payment 
of  the  note  had  been  duly  demanded  of  the 
maker,  that  paymmt  was  refoaed,  and  that 
the  note  was  protested  for  nonpayment 
The  only  Inference  which  the  Indmer  could 
reasonably  have  drawn  from  anch  a  notice 
VFOB  that  the  hoMer  of  the  note  Intended  to 
look  to  him  fw  payment  The  UaUllty  of 
tlie  maker  to  the  holder  was  fixed  without 
Xircsentment  am!  protest,  and  the^fore  the 
tmly  purpose  which  the  holder  coidd  hare 
had  In  sotdhig  such  notice  was  to  charge  the 
ludorser.  The  notice  in  tbia  case  was.  In 
my  opinion,  sufficient,  and  the  Judgment  bit 
low  should  he  afflimed. 


WOOLVERTON  et  aL  t.  VAN  STCSEL  et  aL 
rCoart  of  Emnv  and  Ajweals  of  New  Jereey. 
Match  30, 1805.) 
WrriTEw— TRASBicrioxs  with  Decbdbst. 
That  a  representatiTe  party  to  a  sait  has 
not  testified  to  a  transaction  or  converaation 
with  his  testator  or  intestate  does  not  preclude 
testimony  by  the  other  party  or  parties  con- 
cerning transactions  and  conversations  at  whlcA 
the  testator  or  Intestate  was  not  present  and  In 
M-hich  be  did  not  participate. 
(Syllabus  by  the  Court) 

EbTor  to  suprene  court 

Action  by  Cheater  Van  Syckd  and  others, 
executors,  agahist  Uargaret  WoolTcrtoa  and 
her  husband.  PlalntlffB  had  Judement  and 
defendants  bring  error.  Berersed. 

For  K^rt  on  demurrer  to  plea,  see  27  AtL 

The  executors  of  John  C.  Wene  brought 
milt  against  Margaret  Woolverton  and  Syl- 
vester O.  Woolrerton,  her  husband,  on  a 
promissory  note,  of  which  the  followUig  is  « 
copy:  *^200.  April  let  1882.  One  year 
from  date,  I  promise  to  pay  to  John  Wene  or 
order  two  hundred  dollars,  with  Interest  from 
dat^  for  value  received.  Margaret  liVoolrer- 
toD.  Sylvester  Q.  Woolverton."  Mugaret 
Woolrerton  pleaded  non  assumpsit  and  that 
when  tbe  note  was  made,  she  was  the  wife 
of  Sylvester  O.  Woolverton,  as  surety  for 
whom  she  signed  tbe  note.  At  the  trial,  be- 
fore the  Hunterdon  drcult  court  both  the 
defendants  were  called  as  witnesses  to  show 
that  Mm.  Woolverton  signed  the  note  for  the 
accommoilatlon  of  and  as  surety  for  her  bus- 
band,  at  their  own  home,  before  Uie  note  was 
ftfTered  to  Mr.  Wene.  The  several  questloDB 
oAked  them  in  this  behalf  were  overruled  by 
tbe  trial  Justice,  npim  the  ground  that  Uie 
matter  related  to  a  transaction  with  the 
}>1nlntLff'8  iteBtator,  concerning  which  they 
were  incompetent  to  testl^. 


Chester  Van  Syckel,  in  pro.  per.  Hrary  A. 
Fluck,  tor  plaintiffs  In  error. 

McGILL,  a  {fitter  stnthig  the  facts).  In 
ito  form,  the  note  sued  upon  Is  the  JoUit  and 
sevoal  undertaking  of  MarBoret  and  Sjdves- 
ter  Wocdverton.  Hemmoiway  T.  Ston^  7 
Mass.  68;  Brown  v.  Fitch.  33  N.  J.  taw, 
420;  Chaffee  t.  Jones,  19  Pick.  263.  Zt  Is 
admissible  for  Margaret  Woolverton  to  show 
by  parol  evidence  that  no  oonsideratioo 
passed  to  her  for  her  signature  to  that  note, 
and  that  vhw  she  signed  It  she  was  a 
married  woman,  and  her  slgnatore  was  af- 
fixed by  her  purely  for  the  accommodation  of 
her  husband.  Chaddock  v.  Vanness,  85  N. 
J.  Law.  520L  Such  a  contract  would  be  one 
of  suretyship,  which,  on  the  part  of  a  mar^ 
rled  woman.  Is  mdawtal.  Berlslon,  p.  637, 
I  5.  The  bihlbltion  of  the  statutes  (Revision, 
p.  378,  II  S.  4;  SUI9.  Bevlston,  p.  287,  I  1) 
where  the  representative  party  to  a  suit  does 
not  testify  to  a  transaction  or  omversatloa 
with  his  decedent  is  against  testimony  by 
the  other  party  touching  any  tiaiuactton 
with  or  statement  by  the  decedent  The  de- 
sign of  that  legislation  is  to  produce  equal- 
ity between  the  parties  to  sncb  a  suit  by 
silencing  tbe  one  who  may,  by  his  own 
month,  be  able  to  testi^  to  trauBactlons  And 
ctmvwsatlons  with  the  decedent  possibly  to 
the  disadvantage  of  his  estate,  miless  the 
representative  of  that  estate  should,  by  his 
own  conduct  remove  the  interdict  McCar- 
tin  T.  Tiaphagen,  43  N.  J.  Eq.  328,  U  Atl. 
156;  Id.,  on  aKwal,  45  N.  J.  Bq.  265.  17  AU. 
SOU.  Neither  the  language  nor  the  reason  of 
the  leglslatlDn  extends  the  disability  beyond 
tranaatAlons  and  convmatlona  bt  which  tlw 
decedent  participated.  In  the  present  case 
the  testimony  proposed  by  tbe  ovemded 
QuestionB  was  to  relate  to  the  circumstances 
which  surrounded  the  execution  of  the  note, 
which  happened  when  the  defendant's  tes- 
tator was  not  present  It  was  to  tell  of  a 
transaction  between  others  at  which  an  In- 
strumrat  was'created  whldi.  In  a  subsequent 
transaction  with  the  testator,  came  to  his 
bands.  We  are  of  (^nion  that  the  testi- 
mony proposed  was  not  within  the  Inhibition 
of  the  statutes  referred  to,  and  that  the  qius- 
tlons  were  Improperly  overmled,  and  benoe 
that  the  Judgment  below  must  be  reversed. 


SCHMID  V.  LISIEWSKI. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
April  1,  1895.) 

A8BEB3HBMT  OF  DaMAQES  IX  EQVITV. 

The  general  rule  of  equity,  that  Jam- 
ases  of  an  intangible  character  will  not  he  ad- 
measured by  a  court  of  chancery,  will  not  be 
applied  in  a  case  where  the  party  found  to  be 
liable  for  sudi  damaites  admits  the  amount 
thereof.  In  -  such  case  the  tletenuinatlon  of 
damages  by  a  jury  would  be  useless. 

(Syllabus  by  the  Court) 
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Appeal  from  court  of  chancery. 

Frederic  A.  Llslewskf  wiu  permitted  to 
redeem  land  from  a  mortgage,  and  Katie 
Schmid  appeals.  Affirmed. 

Cbaries  Borcberllng,  for  appeUant  Fred* 
crlok  W.  SteTena,  fear  reapondenL 

MAGIB,  J.  This  appeal  Is  from  a  decree 
permitting  the  redemption  of  a  mortgage 
glTen  by  Uslewski,  the  respondent,  to  Mrs. 
Schmld,  the  appellant,  to  secm^  a  part  of 
the  pm-ehase  m<Miey  of  a  building  and  lands 
conveyed  by  her  to  him  by  a  deed,  containing 
covenants  against  incumbrances.  The  decree, 
amcmg  other  things,  directed  the  application 
to  the  payment  of  said  mortgage  of  the  sum 
of  13,517.42,  which  had  been  paid  under  the 
direction  of  the  court  of  chancery  in  this 
cause  by  the  respondent.  In  Satisfaction  of 
a  judgment  recovered  in  an  action  In  favor 
of  Ringlo*  &  Co.  against  appellant  upon  a 
lien  claim  filed  by  Ringler  &  Co.  against  said 
buljding  and  land,  prior  to  Its  conveyance  by 
her  to  respondent  The  petition  of  appeal 
challenged  the  decree  only  in  respect  to  the 
dIroctlMi  above  specified.  No  other  objection 
was  presented  by  the  petition  of  appeal  or 
by  the  argument  befcwe  us.  This  objection 
to  the  decree  was  supported  In  the  aTgumeni 
upon  only  two  grounds.  It  was  urged  that 
the  direction  complained  of  ought  not  to  have 
been  made,  because  respondent's  damages  for 
the  breach  of  appellant's  covenant  against 
Incumbi-ances  had  not  been  fixed  by  an  ac- 
tion at  law.  It  is  doubtless  a  general  prin- 
ciple that  damages  will  not  be  admeasured 
by  a  court  of  equity  when  they  are  of  an  In- 
tangible character.  Palys  v.  Jewett,  32  N.  3. 
Eq.  302.  When,  therefore.  In  a  cause  in 
equity,  apprcqjriate  equitable  relief  requires 
an  assessment  of  such  damages,  the  court 
of  chancery  will.  In  some  mode,  have  them 
assessed  by  a  jury.  But  when  the  right  to 
damages  is  established,  and  the  amount  there- 
of Is  admitted  and  undisputed.  It  would  be 
absurd  to  require  an  action  at  law  or  an  is- 
sue to  be  tried  by  Jury.  Such  is  the  case  be- 
fore us.  Appellant,  by  her  answer,  admitted 
the  breach  of  her  covenant  against  incum- 
brances, and  the  existence  of  an  Incum- 
brance by  way  of  a  uen  claim  prosecuted  to 
a  Judgment  In  an  action  against  her.  She 
admitted,  also,  that  the  Judgment  was  Justly 
due,  and  ought  to  be  paid.  It  was  paid  by 
respondent  under  direction  of  the  court,  and 
Bucb  payment  fixes  the  amount  of  such  dam- 
ages, and  under  such  admissions  an  action  at 
law  was  unnecessary.  Appellant  further  con- 
tended that,  although  the  lien  was  filed  for 
a  just  claim,  and  the  judgment  thereon  fixed 
its  proper  amount,  the  respondent  was  not 
entitled  to  damages  upon  the  covenant  against 
Incumbrances,  because  of  an  accord  and  sat- 
isfaction passing  between  her  and  respondent 
sulwequent  to  the  delivery  of  the  deed  con- 
taining that  covenant.  This  contention  raised 
a  question  of  fact,  which  the  learned  rice 


ebancellar  in  the  court  below  resolved  agaln^n 
her.  It  Is  unnecessary  to  review  the  evidence, 
which  Is  folly  and  fairly  stated  in  tlie  opin- 
ion below.  It  Is  sufficient  to  say  tbat,  in  onr 
judgment,  the  cMiduslona  reached  are  en- 
tlrtiy  satisfactory  for  the  reasons  glvm  ther^  I 
In.  No  other  questions  have  been  consil- 
ered.  The  result  Is  that  the  decree  most  he 
afflrmed,  wiQi  costs. 


LANG  et  Bl.  V.  BELLOFF  et  a1. 
(Court  of  Chancery  of  New  Jersey.     April  ' 
1880.) 

Attomttbt  foe  Isfaxt— Powsa  to  Appoist— T  • 

MIKATIDS  or  OOMTRACT— DtSVISSAI.  OF  BCII 

*  FOB  Lack  op  PiiosBOcmoeT. 

1.  An  Infant  party  to  a  suit  cannot  Bpii-ii'.t 
SQ  attorney  or  solicitor  to  appear  and  reprrt-.ii:  | 
him  therein.   He  can  only  appear  by  next  fn«i:J  ' 
when  plaintiff,  or  guardian  ad  litem  wbfu 
feadaut 

2.  The  authority  of  a  solicitor  or  a  cii  tr.l-  , 
Ian  ad  litem  or  next  friend  of  an  infant  dvi  -.i  I-  I 
ant  to  represeut  tfae  infant  in  the  conduct  ■  :  I 
the  cause  expires  with  the  minority  of  tlio  i  i- 
faot;  and  an  agreement  by  such  a  solicitor  w-ii:i 
the  solicitor  of  the  opposite  party  to  let  the 
sleep,  made  after  the  majority  of  the  former  iL- 
fant,  and  wiUwnt  bis  authwi^,  will  aot  biB>I 
him. 

3.  A  suit  in  which  complainant  has  tak>'>3  i 
no  steps  in  six  years,  during  which  tinae  nil  i'a-^ 
defendants  and  tibelr  witneesM  have  died,  will  I 
be  dismissed  for  want  of  prosecntion. 

(Syllabus  by  the  Court)  i 

Bill  by  Peter  I^ng  and  others  against  IjonH  ' 
Beltoff  and  others.    Heard  on  mottcm  to  dis- 
miss bill  for  want  of  prosecution.  Motion 
granted. 

James  A.  Gordtm.  for  the  motion.  WUlard 
P.  Voorheea,  opposed. 

PITNEY,  V.  C.  The  bill  was  filed  on  ibe 
27th  of  February,  1S88,  and  calls  for  answtrt-' 
under  oath.  Those  answers  were  filed  on  the' 
24th  of  May,  ISSS.  The  bill  was  founded  on 
a  judgment  recovered  by  the  complainants 
against  the  defendant  Louis  BeUotT  on  ihe 
26th  of  December,  1874,  and  the  object  of  it 
was  to  procure  a  declaration  and  decree  of 
this  court  that  certain  real  estate  situate  in 
Middlesex  county,  the  title  whereof  was  1l 
the  defendant  William  Bellofl.  a  son  of  Lou:* 
Belloff,  was  purchased  with  the  funds  of  saiJ 
Louis,  and  held  in  trust  for  him,  and  tlui 
the  same  be  devoted  to  the  payment  of  tlie 
complainants'  judgment  William  BellofT  ws$ 
an  iofant,  a  little  short  of  21  years  old.  a: 
that  time.  The  premises  had  been  conveytj 
to  William  BellofT  by  Louis  Belloff,  a  brother 
of  the  judgment  debtor,  John  Belloff,  and  he 
was  made  a  party  on  that  account  and  dis- 
covery was  asked  of  him.  Louis  BeUoff  and 
John  Belloff,  and  Insula  BeUoff  as  guardb:: 
ad  litem  of  the  Infant  William  Belloff,  an- 
swered fully,  under  oath,  setting  out  that  the 
moneys  with  which  the  property  was  pur 
chased  were  the  moneys  of  the  wife  of  Louis 
Belloff.  one  Catharine  Belloff,  the  mother 
William,  which  monexs-sald  Catharine  te- 
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c^ved  from  her  tether,  oae  OcHinid  ainnch, 
and  that  tbe  oonreyanee  was  Intended  by 
her  a>  a  gift  to  her  son  Wanam.  The  an- 
swer  farther  showed  that  the  title  paaaed 
tbrough  John  Bdloff  for  ]>Brpow  of  cxm- 
renience  in  secnrlng  part  of  the  purchase 
moncr  by  mortgage.  Wiiltam  BetloS  attain- 
ed tnajortty  on  the  28tb  of  August,  1888,  a 
few  months  after  the  filtag  of  the  answer, 
and  be  died  In  May,  His  mother,  CaUi- 

arine,  died  in  April.  1803.  Lonls  Beiloff  died 
in  January.  18&4.  When  tAe  title  passed  to 
William  Belloff,  the  premises  were  subject  to 
a  n]ort;:age  fOr  $1,000,  which  finally  caiue  to 
be  held  by  Rutgers  College;  and,  later  on, 
William  placed  a  second  mortgage  for  $1,300 
upon  them  to  one  Ackennan,  and  then  made 
a  conr^ance  of  a  one-half  interest  In  them  to 
his  sister  Mrs.  Gllckner,  subject  to  tbe  two 
mortgages,  and  by  his  will  devised  tbe  other 
onG-half  to  his  wife.  No  proceedings  what- 
erer  were  had  under  the  bill  flUd  by  the 
CDmplalnants  nntll  a  short  tla>e  ago,  when 
they  attempted  to  rerlTe  the  suit  by  bringing 
in  the  parties  npon  whom  the  title  devolved 
by  the  conveyances  and  death  already  stated, 
and  also  by  bringing  in  tbe  adodnlstrator  of 
Louts  Belloff.  The  Immediate  occasion  at  this 
action  on  the  part  of  the  complainants  was 
tbe  f&ct  that  fOredosnre  proceedings  had  been 
commenced  by  tbe  bolder  of  the  flrit  mwt- 
gage,  and  that  the  property  was  abotit  to  be 
sold  thereunder,  and  that  tbere  was  a  prea- 
pect  of  some  snriAus  money.  This  movemeat 
on  the  part  of  the  cemplalnaDta  was  met  by 
a  movement  <m  the  part  of  Ackerman,  tbe 
second  mortgagee,  and  of  Mrs.  Cllokaer  aud 
tbe  widow  of  Wnilam  Bellorr,  to  be  made 
parties,  and  to  dlffluiaa  the  bUl  for  want  of 
prosecution. 

The  ground  relied  upon  by  tbe  con^ile[n> 
ants.  In  answer  to  this  sMtion,  was  that  tbe 
en  use  iiad  slept  In  pursuance  of  a  verbal  ar- 
rangement between  counsel.  In  si^iport  of 
thAt  position,  they  brii^  the  affidavit  of  the 
solicitor  who  ai>peared  for  tbe  defendants,  in 
which  he  swears  that  he  was  retained  by 
Louis  Belloff,  John  Belloff,  and  also  in  behalf 
of  William  Belloff.  to  make  defense,  and  ac- 
cordingly filed  the  answer;  and  he  says  that 
he  bad  many  conversations  with  complain- 
ants' counsel  from  time  to  time  regarding  the 
suit,  aud  that  the  time  for  taking  tbe  testi- 
mony was  many  times,  by  mutual  parol  agree- 
ments between  them,  deferred,  partly  because 
there  a{^)enred  to  be  a  prospect  of  a  settle- 
ment of  all  the  matters  In  litlgatlOD,  and 
lurtly  because  neither  party  was  ready  to  pro- 
ceed, and  thp,t,  owing  to  the  lutnoi-ity  of  Wil- 
liam Belloff,  money  could  not  De  raised  on 
the  property  by  way  of  mortgage,  ami  it  was 
therefore  impossible  to  arrange  any  settle- 
ment of  the  suit,  even  If  the  parties  had 
agreed  to  do  so  and  had  agreed  upon  the  terms 
of  oompromlse;  that,  as  a  matter  of  fact,  no 
compromise  was  ever  agreed  to;  that  the  mat- 
ter, by  mntnal  consent  and  understanding, 
was  allowed  to  8leq;t  during  the  minority  of 


the  infant  William  Belloff;  and  that  It  wm 
dlstinctlyandenrtoodtiiat  no  advantageahoQld 
be  tak«i  by  either  party  as  against  tbe  other 
by  reason  of  the  d^y  la  pmslng  tbe  suit, 
or  motion  mnda  on  either  side  on  account 
thereof.  It  wUI  be  seen  that  this  affidavit, 
which  may  be  dealt  with  as  an  admiaslou  by 
tbe  defendants'  solicitor.  Is  cou fined  to  ne- 
gotiations pending  the  minority  of  William 
Belloff,  which  minoi'lty  ejq»lred  In  the  fall  of 
1888.  The  solicitor  (or  the  defendants  was 
retained  by  the  father  and  aade,  aad  not  by 
the  iDfaut,  as,  Indeed,  he  coald  not  be.  the 
well- settled  rule  being  that  an  infant  cannot 
appoint  an  attorney  or  a  sollcttor;  and  there 
Is  no  proof  offered  b^ore  me  that  he  ever 
was  retained  or  api>otmted  by  tbe  lofaut,  and 
he  does  not  admit  any  negotlBtkma  or  agree- 
ment for  delay  after  the  Boaturlty  of  the  ltt< 
fant  The  complainants*  sollcttor,  In  bis  alB- 
davlt,  goes  furtlicv,  and  swenrs  ttiat  he  was 
visited  by  tbe  defendant  Louis  Bdiloff.  and 
that  talks  were  bad  of  a  setUement,  aad  that 
a  lean  sluMild  be  obtalued  upon  tbe  premises 
for  that  purpose^  bvt  that  no  loan  codd  be 
aiade  on  account  of  tbe  oilttority  of  Wllllara. 
He  says  that  there  were  freqoeat  confereuces 
and  meetings  between  him  and  the  defend- 
ants' solicitor  np  to  the  time  of  the  death  of 
Louis  Belloff.  and  ^t  It  was  agreed  by  tbe 
said  solicitors  tint  no  advantage  sbonM  be 
taken  one  of  tbe  other  on  aceetmt  of  any 
delay. 

Waiving,  for  the  praeeut  the  nOe  of  this 
court  that  vertal  agreements  made  by  coun- 
sel not  In  tbe  presence  of  tbe  court  are  not  to 
be  considered  by  the  court,  and  taking  the 
affidavit  of  the  solicitor  of  tbe  defendants  aa 
an  admission,  and  tbe  affidavit  of  the  solicitor 
of  the  complainants  as  true,  and  the  verbal 
agreement  therein  stated  to  be  binding,  the 
ciuestiou  remains,  upcw  whom  Is  It  binding? 
Tbere  is  no  pretense  of  any  interviews  be- 
tween tbe  complainants'  solicitor  and  William 
Belloff;  nor  la  there  any  pretense  that  Wil- 
liam Belloff,  after  be  iHcame  of  age,  ever  em- 
ployed and  retfdned  the  original  sollcttor  oC 
the  defendants,  or  that  such  solicitor  had  any 
authority  whatever  to  represent  WiUiam  Bel- 
loff. except  what  he  obtalued  upw  his  orig- 
Inal  retainer  by  tbe  father  and  guardhin. 
That  retainer  expired  with  the  majority  of 
William  Belloff,  and  after  that  be  httC  no 
further  authority  to  repreeent  blm.  It  Is  well 
settled,  as  before  observed,  that  an  Infhnt 
caunot  aiipolnt  an  attorney  or  a  solMtor,  and  a 
retainer  by  his  guardian  ad  litem  explreewltb 
bis  majority.  Tbere  must  be  an  appointment 
and  retainer  after  tbe  Infant  beoime  of  age. 
This  leaves  the  case  bare  of  any  consent  on 
the  part  of  William  Belloff  to  tlie  delay  of 
the  complainants  In  prosecuting  tbeir  suit. 

In  tbe  absence  of  tbe  thirtieth  rule,  I  should 
say,  agreelug  In  that  regard  with  what  Vice 
Chancellor  Van  Tleet  said  In  Sebriug  v.  Se- 
briug,  43  N.  J.  Eq.  GO,  10  Atl.  IDS,  that  the 
court  would  "be  bound,  in  the  absence  of  any 
express  regulation  on  this  subject,  and  simply 
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In  the  enforcement  of  a  general  principle  of 
InvUce,  to  dlsmlsB  the  complainant's  bill  In 
any  case  where  It  appeared  he  bad  been  e^Hty 
of  such  extraordinary  negligence  aa  baa  oe- 
curi-ed  in  this  case."  They  have  allowed  the 
suit  to  rest  until  every  witness  who  knew 
anything  about  the  facts  and  circumstances 
of  the  case  la  dead.  This  Is  the  principal 
reason  why  this  court  declines  to  aid  a  party 
who  has  been  guilty  of  ladies  In  cases  where 
tlw  statute  of  limitations  does  not  apply.  Be- 
sides, In  this  case  the  rights  of  other  parties 
hare  Intervened,  to  wit,  the  mortgage  of  Ack- 
erman.  The  neglect  of  the  defendants  to  take 
advantage  of  the  complainants*  delay  bymov- 
Ing  sooner  to  dismiss  the  bill  furnishes  no  ex- 
cuse to  the  complainants.  That  aspect  of  the 
case  was  considered  and  disposed  of  by  Vice 
Chancellor  Van  Fleet  In  Sebring  r.  Sebring, 
supra. 

Nor  was  the  movement  on  the  part  of  the 
complainants  to  bring  in  the  administrator  of 
Louis  Belloff,  and  the  application  by  the  new 
defendants  to  be  made  parties,  which  was  co- 
incident In  time  with  their  motion  to  dismiss, 
any  such  proceeding  in  the  cause  as  would 
bring  the  casewlthlnthe  exception  mentioned 
by  Chancellor  Runyon  In  Insurance  Co.  v. 
HoweU.  24  N.  J.  Eq.  238.  There  the  defend- 
ant had  appeared  wlthont  protest  at  the  ex- 
amination of  witnesses  on  the  pari  of  com- 
plainant Evidence  was  taken  on  the  part  of 
the  complainant,  without  protest  from  defend- 
ant, long  after  the  delay  provided  for  by  the 
rule,  and  the  case  was  brought  on  for  final 
hearing  without  objection. 

I  think  the  complainants'  bill  must  be  dis- 
missed, with  costs. 


VALENTINO  r.  BIRD. 
(Supreme  Court  of  New  Jersey.    April  10^ 
1889.) 

Appeal— Trial  ob  Novo. 
The  act  of  March  24,  1882  (Laws  1882, 
p.  257)  impliedly  confers  upon  the  court  of  com- 
mon pleas  power  to  try  the  issues  involved  in  a 
case  appealed  from  any  district  court,  in  the 
same  manner  as  the  latter  conrt  is  empowered 
to  try  the  same,  vis.  with  a  iury,  it  a  jury  be  de- 
manded, and,  if  no  such  demand  be  made,  with- 
ont  a  jury. 
(SyllabuB  by  the  Court) 

Certiorari  at  the  suit  of  Gabriele  Valentino 
against  William  H.  Bird  to  review  a  Judg- 
ment of  the  court  of  common  picas  of  Essex 

county. 

Argued  June  term,  1881,  before  GARRI- 
SON and  MAGIE.  JJ. 

James  M.  Trimble,  for  prosecutor.  Elwood 
O.  Harris,  for  defendant 

MAGIE,  J,  The  "Act  concerning  appeals 
from  district  courts  in  this  state,"  approved 
Thlareh  24, 1882  (Laws  1892,  p.  257),  Is  philnly 
designed  to  enlarge  the  jurisdiction  of  the 
court  of  common  pleas  upon  such  appeals. 
Before,  that  court  was  only  empowered  to 


review  questions  of  law  raised  by  a  state  of 
the  case.  Zt  could  not  render  a  judgment ; 
only  direct  what  judgment  should  be  entered 
In  the  district  court  By  the  act  above  re- 
ferred to  the  enlai^ed  jurisdiction  Is  not  con- 
ferred by  express  words,  as  such  jurisdiction 
is  conferred  by  the  Justices'  court  act  (Rert- 
al<m,  p.  554,  §  85).  But  it  has  been  held  hi 
this  court  to  require  the  conunon  pleas  to  en- 
ter Judgment  on  sucL  appeals.  Joy  A  Scliger 
Co.  V.  Blum,  &5  N.  J.  Law,  618.  26  AU.  8G1. 
This  decision  must  have  proceeded  on  the 
ground  that  jurisdiction  to  render  such  Judg- 
ment was  conferred  by  implication.  The  im- 
plied iwwer  to  render  Judgmwt  must  Include 
power  to  do  all  that  is  essential  to  such  Judg- 
mmt  In  respect  to  the  trial  of  the  matters  in 
dispute.  Upon  aiM>eals  the  common  pleas  do 
not  exercise  commcm-law  jurisdiction,  but  <mly  I 
the  statutory  jurisdiction  confeired.  Glover 
V.  Collins,  18  N.  J.  Law,  232;  Schuyler  v. 
MUls.  28  N.  J.  iJiw,  137.  The  power  con- 
ferred is  to  try  the  case  before  them  on  such 
appeal  de  novo,  both  on  law  and  fact  The 
Implication  is  that  the  case  Is  to  be  tried  as 
the  district  court  Is  empowered  to  try  it  and 
without  a  jury.  If  no  Jury  Is  demanded.  The  I 
return  does  not  disclose  any  demand  for  a  j 
trial  by  jury.  There  Is  therefore  nothing  in 
the  objection  that  the  appeal  was  tried  with- 
out a  jury.  Nor  was  It  error  to  enter  jud;:- 
ment  In  the  common  pleas. 

It  Is  unnecessary  to  decide  whether,  under 
the  act  of  1892,  the  common  pleas  Is  ^pow- 
ered to  grant  a  new  trial  in  such  an  appeal, 
or  whether  their  action  upon  an  application 
of  that  sort  la  reviewable;  for  the  aflidavits  on 
the  application  in  this  case  disclosed  ndther 
surprise  nor  merits,  so  as  to  justify  a  new 
trial.  The  decision  In  Joy  &  Seliger  Co.  v. 
Blum,  ubl  supra,  renders  it  necessary  to  hold 
that  the  judgment  In  the  common  pleas  must 
snpei-sede  the  judgment  of  the  district  court 
which  should  be  therefore  set  aside  and  re- 
versed, If  variant  from  the  judgment  aboT& 
This  was  not  done  In  the  case  before  as.  Bat 
this  error  was  held  amendable  under  the  pro- 
visions of  the  justices'  court  act  (Cheesenian 
V.  Cade,  24  N.  J.  Law,  032),  and  might  prob- 
ably be  amended  here  (Jones  v.  Cook,  64  N. 
J.  I^w,  513.  2A  Atl.  758).  But  the  establish- 
ed practice  In  such  cases  Is  to  remit  the  rec- 
ord for  correction  and  the  entry  of  the  proper 
judgment  In  the  common  pleas.  State  v.  New 
Jersey  Traction  Ca  (N.  J.  Sup.)  30  AtL  472. 
Let  the  record  be  thus  remitted  for  the  correc- 
tion indicated. 


ARNAULT  V.  ARNAUiyP. 
(Prerogative  Court  of  New  Jersey.    April  12, 

Validity  of  Will— Misthkss  as  Lboatkr. 
1.  The  existence  of  influence  which  arises 
from  nolawful  or  immoral  relations,  operatinic 
on  a  testatw  when  his  will  is  made,  uoes  not 
raise  a  presumption  against  the  instrument  but 
will  be  rejrnrded  as  a  slmiifioant  fact  which 
calls  for  a  close  and  suspidQas  scmtitty. 
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2.  The  law  permits  a  man  to  leave  all  hla 

Eroporty,  which  De  may  by  will  diapose  of,  to 
18  mistresB,  and  to  Ignore  his  wife,  if  he  does 
8o  with  free,  sound,  and  disposing  mind,  ptirau- 
unt  to  ti»  formalities  whidh  tiie  law  utrescribes. 
(Syllaboi  bj  the  Court) 

Appeal  trota  orplians*  court,  Hndson  conn- 
xfi  Hudapeth,  Hoffman,  and  Kenny,  Judges. 

On  the  peUUon  of  BliseStrasBb^m  Aniault, 
the  will  of  Pierre  Arnault  was  admitted  to 
probate,  and  H^oie  Amanlt  appeals.  Re- 
versed. 

J.  S.  Parry  and  Emtle  Bchultze,  Jr.,  for 
appellant.   R.  L.  Lawrence,  for  rcsposdrat 

McGILL,  Ordinary.  Pierre  Arnault,  who 
had  beeu  a  successful  wine  merchant  In  the 
city  of  New  York,  died  at  his  residence  lin 
Jersey  City  on  the  30th  day  of  December, 
ISOl,  leaving,  blm  surviving,  as  the  legiti- 
mate claimants  upon  his  bounty,  a  widow 
and  two  cblldrm  by  a  former  wife,  from 
whom,  according  to  the  testimony  of  bis  wid- 
ow, he  was  divorced,— one  child,  a  daughter, 
Clothlde  by  name,  -who  is  now  married,  and 
a  resident  la  Switzerland,  and  the  other,  a 
son,  named  Isaac,  who  died  after  his  father, 
leaving  a  widow;  and  also  those  to  whom 
the  disputed  paper  gives  his  estate,— EUse 
Strasshelm,  who  lived  with  him  as  tUs  wife 
for  the  last  11  years  of  his  life,  and  her 
daughter  by  him,  Adelc,  now  about  13  years 
of  age.  The  estate  he  left  consists  of  some 
household  furniture  and  his  wine  business 
in  the  city  of  New  York,  valued,  together,  as 
counsel  agreed  at  the  argument,  at  five  or  six 
thousand  dollars.  The  will  names  Ellse 
Ktrasshelm  as  "Ellse  Strnsshelm  Arnault," 
st3'les  her  as  Arnault's  wife,  and  bequeaths 
nad  devises  to  her  all  Uls  property,  save  $5,< 
000,  which  she  Is  directed  to  hold  In  trust,  and 
pay,  with  interest  at  5  per  cent,  per  annum, 
to  the  child  Adele  when  she  shall  reach  the 
ntxe  of  21  yeai-s.  The  proofs  afford  little  In- 
sight Into  the  life  of  Mr.  Arnault  before  his 
ainniage  to  the  respondent  It  appears  that 
he  had  a  fonner  wife,  the  mother  of  his  chil- 
dren Clotlilde  and  Isaac,  from  whom  be  had 
separated,  and  that  the  two  children  resided 
with  him  In  New  York  when  he  flrat  met 
the  respondent  In  1870  be  advertised  for  a 
l^Temess  to  take  charge  of  these  children, 
and  the  respondent,  who  was  then  a  widow 
with  a  son,  applied  for  and  secui'ed  the  posi- 
tion at  a  monthly  compensation.  He  In- 
foimcd  her  that  he  had  been  divorced  from 
Ills  wife,  and  after  she  had  been  In  his  em- 
pk^  some  four  or  five  months  engaged  to 
marry  her  when  the  divorce  from  his  wife, 
which  she  says  was  not  satisfactory  to  her, 
should  be  perfected.  Finally  she  was  satis- 
fied that  the  divorce  was  had,  and  the  pro- 
posed  marriage  was  solemnized.  This  was 
in  the  year  1870.  In  1874  the  respondent  em- 
ployed Elise  Strasshelm  as  a  domestic  serv- 
ant, to  whom,  shortly  thereofter,  Mr.  Ar- 
nault commenced  to  pay  marked  attentlra, 
aud  changed  his  conduct  towards  the  re- 


spondent from  tender  consideration  to  a  pee- 
vish fault-flnding,  followed  later  by  a  course 
of  abuse  and  physical  brutality.  Within  a 
few  months  the  respondent,  incensed  by  the 
attentions  to  Elise,  dismissed  the  latter  from 
her  employment  Thereafter,  according  to 
the  testimony  of  the  respondent  Mr.  Arnault 
and  Elise  sought  the  society  of  each  other, 
and  Arnault  continued  to  llltreat  the  re- 
spondent until  late  In  the  year  1878,  when  be 
attempted  to  procure  a  divorce  from  her,  al- 
lying as  the  ground  that  she  Ultreated  lilm. 
In  this  suit  he  was  defeated  In'  July,  1879, 
but  during  the  same  month,  in  consideration 
of  an  undertaking  upon  his  part  to  pay  the 
respondent  fS  weekly,  he  secured  from  her 
an  agreement  to  their  separaUon.  In  the 
meanwhile  Elise  had  gone  to  Europe.  She 
returned  In  1880,  and  was  sought  out  by  Mr. 
Arnault,  or  his  daughter,  and  Installed  as  the 
housekeeper  of  his  residence.  While  she  act- 
ed in  this  capacity  he  commenced  an  Inti- 
macy with  her,  which  resulted  in  ber  preg- 
nancy. The  impropriety  of  her  longer  re- 
maining In  the  house  with  his  daughter  led 
him  to  establish  ber  In  apartments  in  another 
part  of  New  Voi^  City,  where  he  and  she 
lived  tf«etfaer  as  Mr.  and  Mrs.  Strasshelm. 
They  continued  In  this  way  until  1882,  when 
the  daughter  married  and  went  away,  and 
then  Elise,  with  her  child,  Adele,  who  bad 
been  bom,  was  brought  back  to  his  residence, 
where  she  lived  with  him  as  his  wife,  and 
became  known  as  Mrs.  Arnault.  I^ater  they 
moved  to  Jersey  City,  where  the  same  rela- 
tions were  maintained,  and  they  continued 
together  until  he  died.  Thus  they  lived  as 
man  and  wife  for  11  years.  During  all  that 
time  the  respwdent,  knowing  his  relations 
with  Elise,  without  so  far  as  appears,  seek- 
ing a  reconciliation  of  her  marital  relations, 
accepted  the  weekly  sum  he  agreed  to  pay 
her. 

The  probate  of  the  will  Is  resisted  upon  the 
ground  that  it  Is  the  product  of  undue  influ- 
ence exerted  by  Elise  Strasshelm.  In  sup- 
port of  this  contention  some  evidence  has 
been  offered  to  show  that  years  before  the 
win  was  executed  Arnault  was  subject  to 
nervous  and  epileptic  fits,  and  had  suffered 
three  sunstrokes,  which  so  affected  blm  that 
he  became  nervous,  irritable,  and  ^ratic. 
This  evidence  Is  vague,  and  far  from  satis- 
factory. But,  whatever  its  character  may 
be,  it  Is  effectually  overcome  by  the  evidence 
upon  the  part  of  the  respondent  which  estab- 
lishes beyond  question  that,  although  Ar- 
nault was  of  excitable  temperament  he  pos- 
sessed a  clear  and  strong  mind,  capable  of 
the  successful  management  of  an  extensive 
business,  until  a  shoit  time  before  his  death. 
The  latter  evidence  cornea  from  Arnault's 
lawyer,  his  family  physician,  and  his  em- 
ployes and  business  contemporaries,  with 
whom  he  continually  dealt  and  abundantly 
proves  that  be  was  not  either  mentally  or 
physically  an  apt  subject  for  that  control 
which  must  exist  to  destroy  free  agency,  and 
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coDfltmln  tbe  povon  whose  act  U  tmmBtat  tai 
■question  to  do  tliHt  wblch  Is  against  his  wlU, 
and  what  He  would  not  hare  done  it  \elt  to 
himself,  or,  In  other  words,  au  apt  subject 
for  undue  Influoice.  It  can  scarcely  be 
'doubted,  after  an  examination  of  this  case, 
.that  Mr.  Arnault  ^ncerely  loved  BUse  Strass* 
brim,  m  that  that  love  bad  Its  Influence  orer 
blin.  Hla  vohmtary  life  with  the  woman  Cor 
II  years  ahlMte  tbe  potoicy  <tf  that  Infiu- 
«Dce.  I  do  not  donbt  that  his  love  for  her 
.and  bw  child  produced  the  will  In  question, 
but  I  fall  to  find  any  proof  that  Blise  exerted 
her  Inflnmce  In  any  way  to  cause  blm  to 
make  tbe  will.  On  the  ctmtrary,  tbe  erl- 
-denee  la,  as  hereafter  appears,  that  the  wHI 
was  not,  directly  or  Indirectly,  her  act,  bat 
■excIuBlvdy  hfs  own. 

Et«7  will  Is  the  product  of  some  Influ* 
-«Bce.  The  Influenee  which  arises  from  le- 
gttlmato  family  and  social  relations  cnnes 
without  Bosplcion  or  taint  of  illecaltty,  and 
:tbere  can  be  no  presumption  that  It  Is  nh- 
lawfnlly  Zeroised  merdy  from  Uie  fact  that 
-it  appears  that  when  the  will  was  made  tbe 
■teetator  was  smrouDded  by  It,  and  It  opoat- 
•ed  upon  his  mtaid  to  Induce  tbe  testamentary 
•dlaposHlon.  It  is  only  when  such  tnfinenee 
la  shown  to  bare  beai  unduly  exerted  over 
tbe  snbject  of  will  maklns.  ao  aa  to  eon- 
-strain  the  toatator  to  do  that  which  be  would 
•not  bare  done  tf  left  to  hlmaelf.  that  tbe 
law  condemns  it  Nw  doea  tbe  intlueiice 
'Which  arises  from  mriawful  at  immoral  rela- 
tlens  raise  a  presumption  against  the  TalHH- 
■ty  of  the  win.  hot,  aa  the  law  abhor*  im- 
morality, when  the  influence  which  produces 
•a  wilt  arises  from  an  immoral  relation,  its 
'«xistenee,  standing  as  a  slgnlflcaut  net  will 
'tw  closely  and  suspiciously  scmtlniBed  by 
the  courts.  Parttculariy  Is  the  necessity  for 
•sncb  scrutiny  emphasised  when  the  will  pre- 
fers the  Influence  of  a  mistress,  usually 
-predicated  upon  sensual  charms  and  mere- 
tricious arts,  to  the  Just  and  honorable  in- 
fluence of  a  lawful  wife,  attributable  to 
purity,  Tlrtue.  and  affection.  However,  the 
law  allows  a  man  to  leave  all  the  property 
he  may  dispose  of,  by  will,  to  his  mistress, 
•and  to  Ignore  his  wife,  If  he  does  so  with 
free,  sound,  and  dlspo^g  mind,  pursuant  to 
the  formalities  which  the  law  prescribed. 
McGlnre  v.  McClure.  86  Tenn.  173,  6  S.  W. 
44;  Kesstn^  v.  Kessinfjer,  37  Ind.  341; 
Monroe  v.  Ban-lay,  17  Ohio  St.  302,  310;  In 
re  Will  of  Mondorf.  110  N.  Y.  450.  18  N.  B. 
■230;  Dean  v.  Negley,  41  Pa.  St.  312;  Budy 
■T.  Ulrich.  ee  Pa.  St.  177;  Main  v.  Byder,  81 
Pa.  St.  22.-h 

It  Is  a  modifying  circumstance  In  the  rela- 
tion existing  between  Arnault  and  Ellse 
-Stiassbeim,  which  is  to  be  regarded  in  a 
suspicious  scrutiny  of  this  cmc.  that  their 
life  together,  at  least  when  the  will  waa 
made,  partook  more  of  the  connubial  than 
Ihe  meretricious  character.  She  was  Inti-o- 
duced  by  him  as  his  wife,  and  In  her  con- 
•duct  assumed  tbe  part  of  a  virtuous  and  af- 


fectionate wife.-  He  reoognlaed  tier  child  as 
his,  and  permitted  It  to  call  him,  "Pap:!." 
That  tbe  family  ration  existed  with  Iwr 
and  her  child  la  well  demonstrated  Ui-- 
language  of  hla  amumncement  of  bte  will 
to  her:  "Mamma,  here  Is  a  piece  of  p3p.-r 
for  you."  Tbe  will  was  executed  1b  the  ot- 
flce  of  Theodore  Connolly,  a  member  oi  ttie 
New  York  bar  In  excellmt  ataadiac  vifai 
the  day  aa  which  it  beats  date^  after  \u 
subject  bad  apparently  been  carefully  ctm- 
sldered  by  Mr.  Arnault  at  two  or  three  la* 
tervlews  respecting  It  with  Mr.  Connolly. 
He  did  not  tell  Mr.  Connolly  about  his  n-b- 
ttons  with  Elsie.  He  Instructed  that  In  tbe 
win  she  should  be  styled,  *Vy  wife.  Eii-^ 
^tiasrii^m  Arnault";  and,  upon  Mr.  Coo* 
ndly's  siusestlon  that  the  word  '^wife**  alone 
would  be  snffldent  to  Identify  hw.  he  re- 
plied: "I  know  why  I  want  it  In  that  way. 
and  you  put  It  as  1  want  It.**  Mr.  Connolly 
had  then  known  Urn  as  a  dlmt  9  or  w 
months,  and,  deeming  him  to  be  of  souu'I 
and  deer  mind,  obeyed  him  without  further 
suggeaUon.  Blise  Straashebn  testifies  tliat 
she  did  not  know  anything  about  the  vriM 
uttlSl  after  It  was  executed,  and  Mr.  Arnault 
bronsht  it  home,  and  gave  it  to  her.  with  the 
remark,  abready  qnoted:  "Mamma,  bere  ia 
a  piece  of  papa*  fOr  you.**  She  aaya  that 
then  she  l0(A:ed  at  it  snfBclently  to  see  that 
It  was  hidorsed  as  bis  will,  and  threw  It 
tipcn  tiie  taMe,  saying  that  she  did  not  want 
It;  her  meaning  being  that  ahe  pretterrad  to 
have  him  live  than  to  die  and  leave  a  will 
In  her  flavor.  She  says  that  be  then  took  it 
up,  and  put  it  in  his  safe  among  other  pa- 
pers, where,  after  bis  death,  sbe  found  It 
She  says,  also,  that  he  bad  repeatedly  before 
then  told  her  that  he  had  no  one  to  took  out 
for  but  Adele  and  heradf.  Under  tbe  dr- 
cnmstances  of  tbe  case,  this  wlU  does  not  ap- 
pear to  me  to  be  one  that  abould  be  charac- 
terised as  wholly  inofilclouB  or  unnatnial. 
It  is  dear  that  the  testator  had  no  affectluD 
for  the  respondent  He  tried  to  rid  blmself 
of  her  by  divorce,  and,  falling  In  that,  pro- 
cured from  her  an  agreement  that  she  would 
stay  away  from  him  as  long  as  be  paid  her 
a  wedcly  sum,  and  he  punctiliously  paid  her 
that  sum  and  k^t  her  away  until  be  died. 
His  daughter  had  married  and  gone  to 
Europe  to  live.  His  son  had  grown  to  nian- 
hood.  His  estate  was  smalL  In  this  8iiu.i- 
tlon  he  bestowed  the  bulk  of  It  upon  the 
basterd  child,  whom  he  loved,  and  whn. 
through  hla  act  mast  bear  reproach  aa  ion;; 
88  sbe  lives,  and  gave  the  remainder  to  her 
who  bad  sacriflced  her  virtue  to  him.  anii 
for  him  had  submitted  her  reputation  r»r 
morality  to  an  Inddlble  stain.  As  I  hav? 
said,  I  do  not  find  any  evidence  to  establisb 
the  exertion  of  undue  Influence  in  tbe  pr>v 
duction  of  this  will.  On  the  contrarr.  tbe 
evidence  makes  It  dear  that  the  wfll  waa 
the  product  of  Mr.  Anmutt's  spontaneous  act 
Observing  tbe  formalities  which  tbe  law  pnv 
serlbed,  possessing  capacity,  and  acting  tree- 
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ly.  he  had  the  legal  right  t»  make  K.  BmltH 
T.  Smith,  48  N.  J.  Bq.  660^  680.  S5  AtL  U. 
The  decree  of  the  ofphane'  doort  wlU  be  n- 
rersed. 


6BNNERT  t.  WUESTNSR. 
(Coart  of  ChMioer7  of  N»w  Jereey.    April  13, 
1895.) 

SUNMT  Otra->IU.OI— ACOOCNTINS. 

An  execator7  contract  made  on  Sunday 
is  abaolately  void,  and  incapable  oF  ratification; 
and  any  dealings  between  the  parties  upon  the 
basis  of  It  will,  to  far  as  compUted,  be  treated 
ns  ttie  Toloatary  acts  of  the  parties,  which  can- 
not be  disturbed,  and,  so  far  as  not  completed, 
mnst  be  dealt  with  aa  If  no  sudi  cOQtr.-ii-t  hnJ 
ever  beeA  made. 

(Syllabus  by  the  Covrt.) 

Bill  by  Gottlieb  G«nnert  Bgntnst  EdMiiDfl 
W'uestner  for  an  acconDtlng.  Decree  for 
complamant 

J.  A.  Beecher,  for  complalnaBt.  Carrick  & 
Worcendyfci^  for  defendant 

PITNBX,  T.  a  This  la  a  MU  ter  an  ao^ 
count  «f--«BM)Dg  ether  thlac»-Hiertalii  cchu^ 
Diteekma  oa  gooda  maBafactuxed  by  the  de- 
feudnat.  and  hy  hfan  aotd  to  Tariooa  partiee, 
the  rlRbt  to  vhidi  dependa  v^oa  a  written 
a^eemeot  entered  into  betwow  the  partiee. 
and  bearing  date  (lie  let  of  April,  189&. 
There  were  other  large  traaaaottoni  between 
the  partiee,  ta  the  way  of  gooda  eold  and  de* 
llTwed  byeaAlo  the  otbtr.  Aatothene  tlie 
diapnte  la  wholly  one  of  prteeiL  In  amwer 
to  the  demand  for  comiolasioas  upon  aalea  df 
the  defendnnt'B  own  goods,  the  defttdant 
aet  IV  la  hie  aaawer  that  en  or  about  the  IM 
of  Janaary.  1801.  after  the  agreeoient  had 
been  In  pnutleal  opera Uoa  between  the  par- 
ties for  nUe  months,  the  detwdant  repudi- 
ated and  rescinded  it  on  the  icrotrnd  that  tbe 
complainant  bad  peratatuitly  brohen  It  eo  bis 
IMirt,  and  tlurt  the  eemirfalnant  aequlesred 
In  tliis  rescission,  and  from  thenceforth  tbe 
agreemeiit,  except  aa  to  a  lease  embodied  la 
It  of  certain  landi,  waa  treated  by  both  par- 
tiee as  of  no  further  bbkUng  force  between 
tlienL  There  was  a  croas  tdll  combined  with 
the  answer,  and  a  rtgij  by  the  oonvlalnant 
to  tlie  czees  btti,  which  need  not  now  be 
stated  at  length.  At  the  hearing  of  tin  cause 
tbe  defendant  egtered  erldence  tending  to 
show  that  the  agreaaent  In  questioo,  al- 
though dated  en  Uie  let  day  of  Aih*11,  wbt<A 
occuned  oa  Tneeday.  waa  in  fact  execnted 
and  delltered  on  the  prerioaB  Sunday,  and 
was  therefore  void.  He  stated  aa  an  excnsa 
why  this  defcAse  waa  not  set  np  In  his  aii' 
awer  that  ha  was  not  then  aware  that  tike 
agreement  waa  thereby  rendered  unlawful. 
The  eridenee  ttf  eieciitlon  en  Sanday  waa  ex- 
cluded at  that  ttane  bocanae  there  waa  so 
auction  hi  the  adawer  to  support  it,  and 
the  complainant  had  not  come  prepared  to 
meet  it,  and  I  waa  not  satlsfled  that  It  waa 
prvper  to  ailo4r  such  an  amendment,  nudw 
v.3lA.no.9— S9 


the  dreunstanosa.  Leare  waa  grsnted  to  the 
partlea  to  be  heard  upon  the  question  of  the 
pr^rlety  of  the  amendment,  and  brlefS  were 
aulHBitted  CO  that  point,  iqpon  which  I  con- 
cluded that  the  amendomt  should  be  allow- 
ed, and  I  ae  aanonnoed  to  the  respective 
oevnseL  In  point  of  fact.  It  nerer  was  made, 
but  the  parties  went  to  hearingr  oa  the  ques- 
tion of  tlie  date  of  the  exeentlou  and  delivery 
of  the  agrecmcut  aa  If  the  unendment  bad 
been  made,  and  testlmcay  was  taken  on  both 
sides  npoh  that  point 

The  agveement  was  prvued  in  duplicate, 
from  iMtnrlous  Instructions  tberefw,  by  Mr. 
H.  W.  W.,  of  the  Jersey  Olty  bar,  and  was 
executed  la  bis  presence.  He  at  tbe  thus 
Dreil  with  hie  father,  In  the  immediate  Tlduity 
of  tlie  residences  of  tbe  two  parties.  All 
sfH'ee  tbat  tbe  actual  execotloa  of  the  duiiH- 
mies  took  place  In  fbe  fatber's  bouse,  both 
l»rttes  siantng  tbem  at  one  time,  and  tlmt 
they  were  then  and  ttKre  mutually  dellv'<^red. 
The  <|ue8tloit  Is  wbettier  this  ocmrmt  on 
SnadBy,  March  30th,  or  Tuesday,  April  Ist. 
'  Mr,  H.  W.  W.  swears  that  he  believes  that 
It  occurred  on  Sunday,  March  30tb,  and  he 
has  a  distinct  reeolleetkHi  that  it  occurred 
about  11  o'clock  a.  m.  He  distinctly  recol- 
lects tbat  tbe  parties  called  unexpectedly  up- 
on him  whfle  be  was  sitting  readitig  the 
newspaper  after  a  late  breakfast,— <  thing 
which  he  never  did  except  upon  Sunday  morn- 
ings. MoreovOT,  tt«  finds  in  his  diary  and 
cash  becfc  several  entries  as  follows:  In  the 
dUU7,  an  appointment  for  a  meeting  at  his 
fathers  boose  With  tbe  complatnscnt,  Gennert, 
fbr  Sunday,  March  23,  at  11  o'clock  in  the 
momthg.  At  tills  thae,  according  to  the 
defendant's  theory,  tbe  Instructions  for  the 
agreement  were  given.  Furthc,  an  entry 
In  hl8  cash  book,  under  date  of  March  30th, 
of  $10  for  drawing  the  agreements,  which 
sum  he  swears  that  be  distinctly  recollects 
was  paid  at  th6  time  the  agreements  were 
executed.  Further,  an  appeintmcnt  In  bia 
diary  for  March  3l8t,  but  entered  before  that 
date,  as  follows:  "Draw  lease  22  &  24Jnck- 
son  avenue  to  Edward  Wueatner,  $45,  5 
i  years  from."  A  further  entry  In  his  diary 
of  an  appotntment  for  April  1st:  "7:30.  Gen- 
■  oert,"  A  lease  from  Gennert  to  Wuestner, 
'  for  five  years,  for  22  and  24  Jackson  avenue, 
was  in  fnct  incorporated  Into  the  contract 
I  In  question,  but  Mr.  W.  did  prepare  a  ^n.'pa- 
\  mte  lease  of  the  premises  upon  the  same 
I  terms,  wlilch  was  handed  to  comiilaiuant,  but 
;  was  never  executed.  Mr.  W.  was  tbe  first 
I  witness  sworn,  and  then  left  the  court,  nnd 
was  not  recalled.  After  him,  complainant 
and  defendant  and  tbelr  several  sods  weie 
sworn. 

Tlie  defendant,  Wuestner.  corroborates  Mr. 
W.  He  says  that  the  verbal  bargain  twtween 
himself  and  Gennert  was  made  some  time 
previous  to  April  1st,  and  Mr.  Oennert  was  to 
have  the  writings  prepared;  ttiat  some  time 
during  the  week  previous  to  Sunday,  the  30tb 
of  Mardi,  Mr.  Gennert  told  blm  to  call  at  I^s 
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house  on  Sunday  momliig,  and  go  wlUi  him 
to  Mr.  W.'B  borne,  and  execute  the  papoa; 
that  he  called  at  Gennert's  hooRe  abont  10  a. 
m.  on  Sunday,  and  that  thejr  wait  togetbw 
to  W.'s  housft  and  found  Mr.  W..  who  pro> 
dnced  the  type-written  agreements;  that  he 
(Wueatner)  objected  to  one  cbuae,  whldi  was 
thereupon  Btrid^aiont,aiid  th^were  then  exe- 
cuted and  ddlTered,  and  each  party  paid 
five  dollars  to  Mr.  W.;  that  Mr.  W.  remarked 
that,  if  Mr.  Gomert  desired  to  sell  Qu  prem- 
ises covered  by  the  lease  befwe  the  expira- 
tion of  ttie  cotttnet,  ha  wotild  wiah  to  turn 
over  to  the  purchaser  the  lease  of  the  item- 
ises, and  that  the  long  contzact  in  which  ttie 
lease  was  incwporated  would  not  be  con- 
venient ft>r  that  purpose,  and  tiiat  he  bad  bet- 
ter have  a  s^tamte  lease;  and  that  tt  was 
agreed  there  should  be  a  s^rate  lease  pre- 
pared and  executed.  Wuestner'a  two  sons 
oorroborate  faUn.  They  were  living  at  home, 
and  they  swear  that  they  were  Informed  by 
tb^  father  of  his  ea^tectaticm  <tt  ezecutiDg  the 
contract  on  tiut  Sunday;  that  their  fiither  left 
home  a  little  Iwfore  10  o'clock  In  the  morning 
to  go  to  Mr.  Gomert's  for  that  purpose;  that 
they  remained  In  the  house  all  the  forffiKKm, 
and  hod  dinner  a  Uttle  later  tlian  usnal,  be- 
cause of  its  being  Sunday;  and  tliat  tiielr 
father  came  in  before  dinner  time,  and  pro- 
duced his  copy  of  the  oonttact  duly  executed. 
This  evidence.  It  will  be  aeoi,  flta  In  with  the 
testimony  of  Mr.  and  tiw  entries  in  his 
diary,  the  tliewy  be^  that  instructions  for 
the  preporatlou  of  the  contract  were  givoi  by 
Mr.  Gaonert  al<me  m  Sunday,  March  23d; 
that  tlu  contract  was  prepared  during  tlM 
week;  that  on  Sunday,  the  30tb<  the  partieB 
went  together  to  Mr.  W.'s  house;  that  the 
Cttitracts  were  then  read  over,  and  tlie  clause 
which  was  objectionable  to  the  defendant 
stridEen  out,  and  they  w«e  then  executed 
and  delivered;  a  suggestion  with  regard  to  tlie 
s^urato  lease  was  made;  memorandum  was 
then  made  In  Mr.  W.'s  diary  to  prepare  such 
lease  on  the  next  day  (Monday,  the  31st)  and 
to  be  ready  to  attend  to  Its  execution  on 
April  1st,  at  7:30  a.  m.  Mr.  Goinert,  cm  the 
other  hand,  swears  that  he  went  to  Mr.  W.'s 
house  on  Saturday  night,  the  29th  of  March 
(and  denies  any  previous  Into'view  or  appoint- 
ment tor  tlie  previous  Sunday),  taking  his  wax 
with  him,  and  tbat  they  found  Mr.  W.'s  fa- 
tlier  In;  that  the  father  declined  to  attend  to 
his  business,  and  told  him  to  come  the  next 
monilng,  when  his  son  would  be  In;  that  the 
next  morning  (the  30th)  be  and  the  defendant 
went  togethw  to  Mr.  W.'s  bouse,  found  the 
son  in,  and  tliat  tiiey  then  and  there  agreed 
upon  the  Items  of  the  agreement  which  Mr. 
W.  wrote  down  from  thehr  iDStmctlons,  and 
after  the  memoranda  thereof  had  been  read 
he  (the  complahunt)  paid  the  f  10;  that  BIr. 
W.  said  he  would  have  it  written  out  in  type, 
80  that  they  could  execute  It;  that  he  Uxed 
Tuesday  morning,  April  lat,  for  that  purpose; 
that  they  went  together  on  Tuesday  to  the 
bouse,  and  executed  tiie  (xmtract,  and  It  wae 


there  dettvered,  but  whether  the  contzact  vni 
executed  and  delivered  In  the  morning  or 
erailng  of  April  1st  he  is  unable  tD  say;  that 
the  unexecuted  lease  which  Mr.  W.  prepared 
was  made  at  his  suggestion,  but  that  be  cod- 
eluded  not  to  have  it  eucnted.  "Ba  says  that 
tiw  defendant's  objection  to  the  dause  which 
was  stricken  out  was  made  on  tte  1st  of 
April.   Tlila  witness  declared  ttiat  be  nerer 
saw  young  Mr.  W.  In  the  matter  until  Sun- 
day morning,  the  80th  of  Marcb.    Mr.  Gcd- 
nert's  son  sweats  that  he  went  with  bis 
father  on  some  Saturday  evening— Imt  wheth- 
er that  of  the  22d  or  that  of  the  20th  of  March 
lie  cannot  say— to  Mr.  W.'s  boose,  ana  saw  the 
elder  Mr.  W.,  who  told  them  to  come  the 
next  momiiu;,  *nd  bis  son  would  be  In;  tlmt 
he  saw  his  flakier  go  to  Mr.  W.*s  bonae  the 
next  morning,  but  did  not  see  the  defendant  go 
with  him;  that  his  fsthw  did  not  bring  home 
the  agreement  executed  with  him  Uie  next 
mining,  but  be  did  see  it  within  a  wedc  or  sa 
Taking  all  tUa  evldoice  ti^eOier,  I  come 
to  the  conclusiw  tliat  Hie  agreement  was  exe- 
cuted on  Sunday,  the  SOOi  of  Mar6h«  uid  de- 
livered on  that  <tay.  Hbat  theory  flta  In  widi 
the  evidence  of  Mr.  W.  and  the  entries  In  his 
diary;  and  the  evidence  of  all  the  witnesses 
Is  reocmcflable  with  it,  except  that  of  titie  com- 
^ainant,  Oennert.    The  difficnHy  wlHi  his 
evidence  ia  that  It  fUIa  to  account  tor  the  ap- 
pointment entered  In  3b.  W.*s  dbur  for  a 
meetliig  oa  Sunday,  March  28d,  presomably 
for  the  purpose  of  taking  InstmctlDiia  tat  the 
agreement  It  also  foils  to  aecoont  eatlseBc- 
torily  tor  Wneatncr's  objection  to  me  of  the 
clanaca  of  the  agreement,  and  Geraiert's 
prompt  consQit  to  Ito  bdng  stricken  oat, 
which  clause^  according  to  Gennert's  evidence 
and  theny,  Wueetner  had  agreed  to  cnitj  two 
di^  prevtously.  By  postponta:«  the  date  ot  the 
call  made      liimsdf  and  son,  in  Ote  abspnce 
of  Wnestner,  at  Mr.  W.'s  house,  on  a  Satnr^ 
day  evening  from  Saturday,  the  22d,  to  Sat- 
urday, the  20th,  he  makes  Wueetner  meet 
him  at  Mr.  W.'s  bouse  on  Sunday  morning. 
March  aoth,  to  give  ttie  inatmctiuis,  witlMut 
any  prevlona  appointment  therefor.  Another 
small  matter  Indicates  the  troth  of  the  defend- 
ant's theory.  Woeatner  swears,  and  Uennert 
admits,  tbat  Wuestaer  came  to  hla  honse  firot 
and  tbey  went  togeOur  to  BIr.  W.*8  bouM. 
Qoinerfa  aoa  nnaza  that  be  saw  bis  fstber 
go  to  W.'s  tionse  on  a  Sunday  moralng,  but 
did  not  see  Mr.  Woestner  go  with  him.  That 
evidence  is  conristcnt  with  the  ttteorr  tbat  the 
Inatm^ons  were  alvsa  by  Gennert  to  Mr.  W. 
on  the  previous  Sunday  (Mardi  2Sd),  in  pm<- 
auance  of  an  appointment  for  that  purpose  en- 
tered hi  Mr.  W.'s  ffiary,  tlw  tr^jt  for  that  pui^ 
pose  having  been  seen  by  ttie  son,  while  be 
did  not  haiven  to  see  the  parties  going  leath- 
er to  Mr.  W.'a  bowe  m  Martih  30th.  Again. 
Mr.  W.  swears  be  was  not  expecting  the  par- 
ties to  call  on  that  Sunday  morning  (March 
Both),  which  ia  bieoiistatent  with  the  Idea  that 
Qonert  had  called  tiio  previous  evmtng,  and 
had  been  requested     3fr.  W.'a  tethw  to  eiB 
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tbe  next  *»^>Tiil"ir  I'  the  fSatbw  had  ao  In- 
fonned  Ciennvt,  It  la  altocether  probahl*  that 
he,  In  tiint.  wonld  hBTe  taifoniiect  hl«  eoo  of 
tbe  apiKilntiaait 

It  remains  to  conelto  tbe  effect  of  this 
tact  iqion  the  risbti  of  the  parties  herein  ia- 
volred.  The  contract  in  qoeetlon  contain- 
ed a  lease  from  Qennort  to  Wnestnw  of  cer- 
tain  {vemlsee  In  Hndson  county  at  a  month* 
ly  rent  ot  the  same  to  he  used  for  the 
mannfactnre  of  photographic  gelatine,  drjr 
plates,  and  films.  It  further  provided  for  tbe 
sale  b7  Qouert  to  Wneatner,  at  prices  to  he 
agreed  upon»  of  all  goods  neoeasary  for  the 
manufacture  of  said  plates  and  Alms,  Gren> 
not  to  take  pay  for  tbe  same  In  dry  plates. 
Farther,  that  Woeetner  should  giro  Gennnt 
the  exdnslTe  wholesale  agency  for  the  sale 
of  the  goods  so  to  be  manufactured  by  hlni« 
and  tbe  retail  agency  for  New  York  and 
Connecticut  Further,  Wuestner  agreed  to 
sell  Oennert  pr^wied  dry  plates,  in  alses 
and  qualities  to  suit  Oennert,  at  a  discount 
of  45  per  cent,  from  the  list  price  than 
in  common  use.  Wdestner  further  agreed 
to  purchase  all  bis  materials  from  Gennert. 
and  to  pay  balances  on  the  first  day  of  each 
month,  and  to  pay  Mr.  Gennwt  a  fixed  com- 
mission on  all  sales  made  by  Wuestner  of 
his  iwodnct  to  other  parties  during  the  tenu 
of  tbe  lease  and  agreement,  ris.  fire  years, 
Tbe  law  gorernlng  this  case  seems  to  me  to 
be  entirely  settled  In  this  state  by  the  cases 
of  Reeres  t.  Butcher,  SI  N.  J.  Law,  224,  and 
Cannon  t.  Ryan,  48  N.  J.  Law,  S14,  8  Atl. 
293,  in  the  supreme  court  and  Ryno  t. 
Darby,  20  N.  J.  Eq.  231,  and  Nlbert  t.  Bag- 
burst  47  N.  J.  Eq.  201,  20  AU.  252,  hi  this 
court  The  cratract  is  wholly  Told,  and  In- 
<:apable  of  ratification,  and  must  be  entire- 
ly Igmtted,  In  dealliu;  with  the  business 
transactions  between  the  parties,  precisely 
as  though  no  such  writing  bad  ever  exist- 
ed. Tbe  case  is  not  complicated  by  any 
circumstance  of  payment  of  money,  deliT- 
ery  of  goods,  or  possession  of  the  demised 
prranlses  having  been  made  on  Sunday.  I 
infer  from  the  evidence  that  the  defendant 
was  already  In  posseasloh  of  the  demised 
premises  under  a  former  arrangement  If 
this  be  so,  the  case  falls  directiy  within  the 
ruling  of  the  supreme  court  In  Gannon  t. 
Ryan,  supra,  where  it  was  held  that  If  a 
tenant  already  In  possession  under  a  lease 
at  a  fixed  rent  remains  in  possession  after 
the  end  of  his  term,  and  after  notice  served 
upon  him,  on  Sunday,  that  after  the  expira- 
tion of  bis  term  his  rent  would  be  increased, 
be  does  not  thereby  become  liable  to  pay 
tbe  increased  rent  In  this  case,  If  tbe  de- 
fendant was  in  possession  under  a  fixed 
rent  sncb  rate  of  rent  will  continue,  except 
80  far  OS  it  has  been  changed  by  the  volun- 
tary action  of  the  parties.  So  with  regard 
to  goods  sold  by  defendant  to  complainant 
Tbe  prtces  fixed  therefor  by  the  agreement 
must  be  wholly  Ignored.  If  any  settlements 
have  bem  made,  of  either  rents,  or  goods 


txM  upon  aoeoonts  stated,  such  setOements 
wUl  not  be  disturbed  bj  the  finding  of 
this  court  thftt  the  contract  Is  void,  but  will 
stand  as  the  Tiduntaiy  act  of  the  parties. 
N^thu  party  will  be  entitled  to  call  upon 
ths  other  for  ai^  accounting  under  tbe  con- 
tnMt  in  question.  Complainant  cannot  have 
comgrfsslons  on  sales  by  defendant  of  his 
own  wares  to  other  parties,  and  d^endant 
OBOBot  bare  an  account  of  ssles  made  at  re- 
tail by  oomplalnant  in  places  prohibited  by 
tbe  cmittact 

The  main  object  of  the  bill  was  to  reach 
commissions  on  sales  made  by  defendant  of 
his  own  product  provided  for  under  the  con- 
tract If  the  illegality  of  the  contract  had 
been  set  up  In  tbe  answer  in  the  first  in- 
stance, and  that  issue  had  been,  as  It  should 
have  been,  tried  at  the  start  1  am  Inclined 
to  think  that  the  bUl  should  have  been  dis- 
missed on  the  ground  that  th^  was  no  oc- 
casion to  come  to  this  court  The  defend- 
ant however,  put  himself  in  his  answer  on 
different .  grounds,  and  added  a  cross  bill 
calling  on  complainant  to  discover  sales 
made  in  violation  of  tbe  contract  which  he 
has  dMie;  and  It  was  not  until  after  all 
of  this  proceeding  had  taken  place,  and  the 
parties  had  gone  to  trial,  that  the  defense 
now  established  was  set  up.  Under  these 
circumstances,  as  there  are  unsettled  mu- 
tual mercantile  acconnts  between  the  par- 
ties, which.  If  sufficiently  complicated,  give 
this  court  Jurisdiction,  I  think  the  bill  should 
be  retained,  and  a  reference  made  to  take 
and  aettie  the  account  Tbe  evidence  al- 
ready taken  on  that  part  of  the  case  wilt 
be  used  before  tlw  master. 


MUNDT  et  al.  v.  STRONG  et  aL 
(Court  of  Enron  and  Appenls  of  Mew  Jersey. 
March  4, 1895.) 

ArroRNBt's  Fibs— Pa,tiiekt  of  Fusoa  to  Cub.^t 
— Gnporcehbht  bt  StmiiART  Pkocebdisq. 

1.  In  order  to  jnatlfr  the  exercise  of  the 
mmmary  Jurisdiction  wluch  a  court  posseBses 
over  the  attorn^  or  soUdtm  practidng  before 
It  th^  conduct  must  be  dishonest  oppressive, 
or  clearly  illegal. 

2.  The  statute  regulating  fees  (Reviaion,  p. 
89Q)  does  not  control  the  charges  which  attor- 
neys, Bolidtors,  and  counsel  may  make  against 
their  clients,  nor  do  sections  79  and  113  of  the 
chancetT  act  (ReviBloa,  pp.  110,  1274). 

S.  AttomevB  and  soudtort  may  lawfally 
charge  their  dienta  reasonable  fees  for  services 
rendered,  without  on  express  contract  fOr  a  spe- 
cific Bum. 
(Syllabus  by  the  Court) 

Appeal  from  court  of  chancery;  Pitney. 
Chancellor. 

Bm  by  Esra  F.  Mundy  and  others,  ex- 
ecutors, against  Andrew  Schantz  and  others, 
to  foreclose  a  mortgage.  A  petition  by  com- 
plainants fOr  an  order  requiring  Woodbrldge 
Strong  &  Sons,  their  attorneys,  to  turn  ove** 
funds  collected,  was  granted  (80  Atl.  822), 
and  the  attorneys  appeaL   Berwsed.  . 
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Alan  H.  Straiiv,  for  aKt^ants.  G.  H. 
Voorlila,  tm  appellees. 

DIXON,  X  In  AncuBt,  1883,  one  of  the 
exeeaton  of  Ben^h  Mundy  employed 
WoodMdso  Strong  ft  Sons,  Mlldtom  In 
chanceiTi  to  f<wecl0M  a  mortgaco  npon  lands 
la  Middlesex  eonnty.  The  aollciton  made  tbe 
Teqnlstto  searches,  Instltnted  ^  antt,  and 
caiTled  it  OB  to  completion,  teenltlng  in  a  sale 
of  tbe  premlsas  to  a  seotmd  mortgaffee  for  |S;- 
306.4L  This  amount  being  paid  totteSDHctt> 
OEB,  they  retained  tho  taxed  costa,  and  the 
farther  snm  of  $ieo.  -which  they  claimed  as 
a  collection  fee,  and  for  their  services  In  tho 
matter,  not  embraced  in  ttie  taxed  costs. 
Therenpon  another  of  the  exeentMn  flleA  a 
petition  In  the  salt,  praying  that  the  cban- 
aMOT  TTonld  order  tbe  soUdtnTS  to  pay  orer 
to  him  said  snm  of  |150,  on  "Uie  ground  that 
liiey  had  no  right  to  more  than  the  taxed 
coats.  Such  an  order  harlng ,  been  made, 
the  sollcttfln  appealed  to  tUs  cbnrt 

Attorneys  and  soUcttors  are  olBcers  of  tk» 
cour^  and  there  is  no  donbt  of  the  authority 
of  the  court  to  proceed  smnmarlly  against 
them  for  their  misconduct  But  Hie  lie- 
havlu-  which  will  justify  tbe  exerdse  of  ttile 
snmmary  Jnriadlctlon  must  be  mcfb  as  Is  dis- 
honest or  oppressive  or  clttrty  Ul^iral.  If 
It  appears  tiiat  there  exists  between  a  law- 
yer and  bis  client  a  fttir  diepvte,  which  can 
be  decided  only  on  tbe  settlement  of  doubt- 
ful questions  of  fact  or  law,  the  oonrt  sbonM 
not  exercise  tts  summary  power,  but  shonild 
leave  the  parties  to  their  ordinary  remedies. 
Balsbangh  Frasler,  10  Pa.  St  06;  In  re 
Kennedy,  120  Pa.  St  487,  14  Atl  S87;  In  re 
Paschal.  10  Wall.  483;  Bums  t.  Allen,  15 
R.  I.  82,  23  Atl.  35;  Di-apers  Co.  T.  DstIs, 
2  Atk.  295;  In  re  Blake,  3  Bl.  &  El.  34. 
In  the  present  case  nothing  dlshoust  or  op- 
pressive Is  suggested,  but  the  petition  Is 
based  upon  the  idea  that  the  charge  is  dear- 
ly illegal,  because  the  statute  regulating  fees, 
together  with  sections  79  and  113  of  tbe 
chancery  act,  limits  the  charges  which  a 
solicitor  may  make  against  his  client  in  a 
foreclosure  suit  or  at  least  no  greato:  ebarge 
can  be  made  without  an  express  contract  for 
a  speclflc  sum.  As  to  the  statute  regulating 
fees,  we  think  the  better  opinion  is  that 
with  respect  to  attorneys,  soUdtors,  and 
counsel.  Who  are  at  liberty  to  decline  an  em- 
ployment to  render  the  services  there  q>ecl- 
fied,  It  merely  fixes  the  costs  which  can  be 
taxed  between  party  and  party.  Adams  v. 
Stevens,  26  Wend.  451;  Foster  v.  Jack,  4 
Watts,  334;  In  re  Paschal,  10  Wall.  483.  If 
this  view  bad  not  prevailed  la  New  Jersey, 
the  various  cases  In  which  our  courts  hare 
held  that  solicitors,  attorneys,  and  counsel- 
ors might  recover  by  snlt  against  their 
clients  greater  compensation  than  tbe  fee 
bill  awards  mmt  have  been  otherwise  decid- 
ed; for  the  statute  prohibits  even  the  re- 
ception, for  tbe  services  tiieretn  meutleBed. 
of  more  than  the  feea  thereto  respeetlTely 


aanexed.  Revision,  p.  SBB,  I  S.  I  tldnk  H 
is  within  the  experioBoe  of  every  mmber  of 
the  tar  that  it  has  not  been  deemed  Illegal 
to  receive  from  dients  for  snidi  aeirleea  fees 
in  MOiess  ttf  tboM  pvemlbed  by  tbe  statute. 

Tbe  dlsUnctloB  between  eoets  taxable  be- 
tween party  and  party,  and  thoaa  taxaUe 
or  allowaMe  betwaen  attnniey  and  eUent  U 
referred  to  In  every  taxt>bo^  an  BngHsb 
practice.  Tbe  former  are  called  costs  -de 
laeraneiito**  or  *^eosta  ct  hocreaae,*'  ud  had 
tbeir  orlgtn  In  the  statute  of  Olonoeater  (6 
BMW.  I.),  while  the  office  of  atteiany  did  net 
oome  Into  legal  eaiatenee  nalll  a  later  data 
under  tbe  atatate  of  Wastmfnater  IL  (13 
Bdw.  L).  The  taxatlen  M  ^^e*  at- 
tomers  ^^alnat  their  ^enti  was  regulated 
la  Engtand  by  aemal  acts,  tbe  latest  of 
which.  t>efore  ovr  Ronlnflwi,  was  2  Gee.  II. 
c.  28.  I  S3,  nie  same  lUstliictfcni  appears,  I 
tMnk,  In  our  practice  act  (sectlsna  8-10). 
deallti«  wltti  costs  of  Increase,— those  accru- 
ing on  any  suit— «  bill  at  which  most  be  fil- 
ed with  tbe  derk  before  executloB  iseaes; 
and  ssctkm  12,  wMch  borrows  Its  langOM* 
from  S  Geo.  II.  e.  28,  6  23,  requlilns  an  at- 
torney or  solicitor  to  serve  a  tajead  Uil  of  Us 
fees,  chafes,  and  fflshnrsenteatB  niton  bis 
cNent  before  he  can  maintabi  a  salt  fOr  tbe 
mme.  Hie  fees,  chaises,  and  dtsbmasownts 
la  section  12  oanont  be  Umlted  to  tbe  eosti 
mentioned  in  the  previona  sections.  Seetten 
79  of  the  chaneery  act  was  evidentfy  not 
intended  to  oontrol  charges  between  sMidtor 
and  dlent  for  It  eaprewdy  proriOeB  fbr  tax- 
ation only  'in  fkvw  of  any  party"  to  the 
action.  It  la,  nunsovw,  eonflned  to  tbe  ex- 
penses lacnrred  for  searchlDg  the  title  of 
tbe  mortgaged  premises,  and  benee  does  sot 
apply  to  other  services.  Nor  does  sectlMi 
lis  of  tbe  etasneery  act  affect  tbe  case  before 
OB,  for  it  merely  enaMss  tbe  chancellor  to 
allow  for  oonnad  sach  fee  as  be  may  deem 
just  *instead  of  tbe  retaining  fee  sow  al- 
lowed to  eonnael  by  atatnta."  As  tbs  retain- 
ing fee  allowed  by  statute  did  not  determine 
the  chai^  which  a  counaekr  might  make 
against  his  dlent  tUs  tee  aUowed  by  the 
chancellor.  Instead  of  tbe  statntory  fte,  can- 
not have  Ibat  effect  We  itnd  no  atatnte 
which  controls  tbe  matter. 

With  regard  to  tbe  neeesHlly  vt  an  eq»res> 
conti-sjct  for  a  apedftc  aum,  that  appUea  only 
to  counsd  fees  for  advocacy.  Scbomp  v. 
SchendE,  40  N.  J.  Law,  108;  Hopper  t.  Lud- 
lom,  41  N.  3.  Law,  182;  Zabrlakle  v.  Wood- 
mtr,  48  N.  J.  Law.  610.  7  AtL  336.  Tbe 
daim  of  an  attorney  or  sollcllrar  la  to  be  de- 
termined by  Its  reasonableness,  whldi  Id 
Bngllah  practice  might  always  be  settled 
by  taxation,  at  the  instance  of  eUber  partr. 
on  notice  to  the  othm  (Anderson  Mar- 
2  BosL  &  P.  237;  1  Archbi  Pmc.  UM);  anil 
with  us  must  be  so  settled  under  section  12 
of  the  practice  act  In  ease  a  salt  la  neces- 
sary for  Its  recovery,  but  la  otbw  easea  is 
left  without  statutory  regulation.  We  most 
therefore,  oomrider  wheUi^r  the  chacge  made 
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by  tbe  appeUants  was  m  voreaaDiiftU*  u  to 
be  clearlj  lllagal. 

It  is  ftdmttted  that  In  tbe  progrew  ot  tbiB 
foreclosure  they  rendered  Tsrlous  servlceB 
for  which  tiie  Btatntory  fee  bill  makee  no 
allowance,  wo  tbut.  If  this  bill  were  treated 
as  a  standard  of  reasonaMeness  so  fax  as  tt 
goes,  some  further  compensation  would  be 
le^ltlmata  It  Is  also  prored  that  during  a 
qoarter  ot  a  centtiry  there  has  been  Id 
vogue,  among  the  lawyos  In  New  Bruns- 
wick (where  the  aii^elteDts  and  the  ezecotOT 
who  employed  them  reside),  a  schedule  of 
fees  which  would,  If  assented  to  bjr  the 
client,  clearly  support  tbe  charge  made. 
Whether  that  schedule  was  assented  to  la  a 
matter  for  Inference  only,  as  the  evidence 
now  stands.  But  neither  In  the  petltkm  nor 
by  testimony  nor  on  the  argument  did  tbe 
petitioner  set  up  that  the  charge  was  ex- 
orbitant In  amount,  his  sole  contention  being 
that  no  charge  could  legally  be  made.  Un- 
der these  dreunutances.  we  think  the  case 
Is  not  one  calllnv  for  the  interposltkm  of  tLe 
amnmary  power  of  the  court.  Let  the  order 
appealed  from  be  rereraed,  and  the  petition 
bedlanlaea. 


STATE  (McGOVHRN  et  aL,  Prosecatora)  t. 
BOARD  OF  PUBLIC  WORKS  OF 
CITT  OF  TRENTON  et  al. 
<8apreiiift  Conrt  «f  New  Jersey.    Feb.  2B,  1893.) 

Co^iTUCI  FOR  StRSBT  iMrSOVEMBNTS— FOWSU  or 

BOABU— Review, 

1.  By  section  107  of  the  charter  of  the  city 
of  Trenton,  a  contract  for  street  improvements 
nteudins  id  cost  to  the  ram  $200  end  over 
mast  be  awarded  to  the  lowest  bidder  "who 
Fhall  give  Aatisfactory  proof  of  his  or  their  abil- 
ity to  fttmiah  the  requisite  materials  and  per- 
form tlM  wort  property" ;  and  the  determination 
of  who  is  tte  kiwest  Udder,  with  this  qnaliftear 
tion,  resta,  not  in  the  exercise  of  an  arbitrary, 
nnlimited  diecretion  of  the  board,  bnt  npon  tlie 
exercise  of  a  bona  fide  Jadgment  based  upon 
facts  tending  reawnably  to  the  support  of  mcb 
detenninatiou. 

2.  There  must  exist  a  rational  basis  of  fact 
to  sapport  this  determination  of  the  board,  and 
when  this  exists  the  court  will  not  weigh  dis- 
puted eridence  and  facts  in  order  to  review  the 
action  of  the  board  in  tbe  award  of  contracts 
under  tbe  section  of  the  charter  In  queatioo. 

(Syllabus  by  the  Conrt) 

Certiorari,  at  tbe  suit  of  Thomas  J.  Mc- 
Govern  and  Joseph  Martin,  against  the  board 
of  public  works  of  tbe  city  of  Trenton  and 
Thomas  Craig,  to  review  a  certain  paving 
contract  Affirmed. 

Argued  at  November  term,  1804,  before 
DIXON,  JIAGIE,  and  LIPPINCOTT,  JJ. 

Carroll  Bobbins,  for  prosecntors.  John 
ReUstob  and  Bdwin  Walker,  for  de&ndants. 

LIPPINCOTT,  J.  This  writ  brings  up  the 
order  and  determination  by  tbe  board  of 
public  works  of  tbe  city  o'  Trenton,  made  on 
the  17tta  day  of  August  1903.  awarding  to 
Thomas  Craig  a  contract  for  paring  a  por* 
tlon  of  Peter's  alley.  In  said  city. 


Section  Un  ot  the  ctty  chaiter  (P.  L.  1874, 
p.  8fl6)  provides  that  "all  contracts  for  do- 
ing work  and  fomlsbing  materials  for  any 
improrement,  provided  under  this  act  ex- 
tending in  amount  to  two  hundred  dollars, 
shall  be  advertised  for  ten  days  In  one 
or  more  dally  newspapers  printed  and  pub- 
lished In  said  dty,  and  shall  at  all  times 
be  given  to  the  lowest  bidder  or  bidders, 
who  shall  give  satlsnictory  proof  of  bis  or 
their  ability  to  furnish  tbe  requisite  ma- 
terials and  perfyN*m  the  work  propwly,  and 
offer  snffldent  security  for  tbe  faithful 
performance  of  tbe  contract  In  regard  to 
time,  quality  of  material  and  work  to  be 
dona"  This  paving  of  tbe  alley  was  an  Im- 
provemenrt  witbin  tbe  city  charter,  the  prob- 
able coat  being  about  $4,000,  and  tbe  award- 
ing of  tbe  contract  was  regulated  and  con- 
trolled by  tiiia  seotion  107  of  tbe  city  charter. 
The  proceedings  show  the  adoption  of  an  or- 
dinance for  this  improvement,  and  tbe  pro- 
vlsloQS  of  tbe  city  chartn*  were  in  all  other 
respects  compiled  with.  Due  advertisement 
was  made  for  proposals  toe  tiie  contract  for 
the  work  and  tbe  material  required,  in  ac- 
oMdanoe  with  tbe  provlslMis  of  tbe  charter, 
and  two  bids  were  received.  Both  were  for 
the  paving  witb  the  same  material,  and  both 
In  proper  form.  Tbe  bid  of  Thomas  Gratf; 
was  tor  92.36  per  square  yard,  and  the  other 
bid  was  from  the  prosecutcHT,  for  $2.30  per 
square  yard.  There  was  no  objection  to  the 
bonds  offered  by  the  prosecutor.  The  con- 
tract was,  by  tbe  order  and  determination  of 
the  board,  on  August  17,  1883,  awarded  to 
Craig.  The  contract  was  executed  on  Au- 
gust 80,  1883,  and  the  writ  In  tbls  case  was 
allowed  tbe  following  day.  After  tbe  bids 
were  presented,  and  before  the  contract  was 
awarded,  tbe  matter  was,  by  tbe  board,  re- 
ferred to  the  committee  on  streets  of  tbe 
board  of  public  works,  and  they  on  August 
17,  iSQ9,  reported  to  tbe  board  as  fbllows: 
"Year  committee  on  streets,  to  whom  was 
referred  tbe  proposals  for  paving  Peter's  al- 
ley with  vltrifled  brick,  respectfully  recom- 
mend that  tbe  Md  of  Thomas  Craig  for  pav- 
ing the  alley  with  Canton  brick,  at  $2.86  per 
yard,  be  accepted,  and  a  contract  made  with 
him  in  accordance  with  his  proposal.  A  low- 
er bid  for  paving  wltb  tbe  same  material 
was  submitted  by  Thomas  J.  McOovem,  bat 
your  committee  are  of  opinion  that  Mr.  Mc- 
Govem  has  not  glr«i  satisfactory  proof  of 
his  ability  to  furnish  the  requisite  materials 
and  pn^orm  tbe  work  properly,  but  on  tbe 
contrary,  be  has  failed,  in  the  opinion  of 
your  committee,  to  properly  perform  similar 
work  on  a  prior  contract  and  continues  to 
neglect  to  perform  said  work."  This  report 
was  signed  by  tbe  members  of  tbe  commit- 
tee on  streets,  and  presnited  at  the  meet- 
ing of  August  17,  1898.  Mr.  McOovern,  the 
prosecutor,  was  heard  upon  tbe  matter 
through  counsel,  npon  which  tbe  board  adopt- 
ed the  r^HMt,  and  awarded  the  contract  to 
Craig.  ^  . 
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In  tbe  apeclflcatlolu  npw  wblch  tbe  bids 
or  proposals  woe  made,  tiw  board  reserred 
tbe  rigbt  to  award  the  contract  "to  the  low- 
est blddor  or  bidders  who  shall  give  satls- 
factfMT  proof  of  his  or  their  ability  to  fvx^ 
nish  materials  and  perform  the  woiik  prop- 
erly, and  offer  sufficient  security  for  the 
faithful  performance  of  the  contract,  In  re- 
gard to  time,  quality  of  material,  and  work 
to  be  done."  The  reason  assigned  by  the 
prosecutor  for  setting  aside  tbe  contract 
awarded  to  Craig  is  tbat  tbe  contract  was  not 
awarded  to  him  as  tbe  lowest  bidder,  within 
tbe  true  intent  and  meaning  of  section  107 
of  tbe  charter,  but  was  awarded  i  ^  him  with- 
out authority  of  law,  and  in  Tiolatlon  of  the 
prorialons  of  the  charter;  or,  In  other  words, 
It  is  contended  by  tbe  prosecutor  that  he  was 
the  lowest  bidder,  with  satisfactory  proof 
of  bis  ability  to  furnish  tbe  requisite  mate- 
rials and  perform  tbe  work  properly,  and 
therefore  tbe  board  violated  the  proTlBlon  of 
tbe  chartw,  in  awarding  tbe  contract  to  a 
lUgber  bidder.  Tbe  ability  of  Graig,  to  whom 
the  contract  was  awarded,  to  furnish  the 
requisite  materials  and  perform  tbe  work 
proiierly,  is  not  questioned,  but  considerable 
evidence  has  been  taken  In  this  case  upon  tbe 
question  whether  the  prosecutor  was  of  suf- 
bcleut  ability  to  furnish  tbe  requisite  mate- 
rials and  perform  the  work  properly.  It  Is 
shown  tbat  there  had  been  some  difficulty 
between  blm  and  tbe  board  In  relation  to 
the  paving  of  Greenwood  avenue,  for  which 
the  prosecutor  had  obtained  a  oontract  from 
the  board  for  paving  with  the  same  quality 
of  brick  as  required  for  tbe  paving  of  Peter's 
alley.  In  the  performance  of  the  contract 
for  paving  Greenwood  avenue,  it  is  shown 
by  the  evidence  that  some  material  bad  been 
rejected  which  had  been  furnished,  and  that 
tbe  worli:,  to  some  extent,  bad  not  been  done 
to  the  satisfaction  of  the  board,  and  that  the 
prosecutor  had  been  compelled,  after  It  was 
finished,  to  take  out  defective  brlt^  which 
had  been  placed  in  the  paving,  and  replace 
it  with  better  brick,  and  tbat  for  these  rea^ 
sons  payment  to  the  prosecutor  had  been  de- 
layed. Upon  these  points  there  Is  some  va^ 
riance  in  the  evld^oe,  but  the  court  here 
does  not  intend,  nor  Is  it  necessary,  to  deter- 
mine whether  or  not  tbe  prosecutor  perform- 
ed his  contract  for  tbe  work  on  Greenwood 
avenue.  It  is  sufficient,  tor  all  tbe  purposes 
of  this  case,  to  ascertain  that  facts  did  exist 
before,  and  within  the  knowledge  of  the 
board,  upon  which  a  Judgmwt  could  be  ex- 
pended upon  the  questl<»i  whether  the  con- 
tract bad  been  duly  performed,  and  that 
there  were  upon  this  question  facts  upon 
which  the  board  could  exercise  the  Judgmmt 
permitted  to  tbe  board,  in  the  determination 
by  them  whether  tbe  prosecutor,  as  tbe  low- 
est blddw,  possesBed  the  qualifications  which 
they  were  entitled  to  demand. 

Tbe  question  then  arises  here  whether  this 
cour^  under  the  evidence,  can  review  the 
Judgment  and  discretion  of  this  board  in  the 


award  of  tbe  oonteact  to  Gralg.   Tbat  he 

was  not  tbe  lowest  bidder  Is  admitted.  The 
power  of  tbe  board  of  pabllc  works,  In  the 
matter  of  street  improvements,  is  a  q>eciaUT 
delegated  autbori^.  and  their  acts  are  legal 
only  when  they  are  strictly  in  confonnity 
with  Ite  dlrectkms.  State  v.  City  of  Passaic, 
41  N.  j.  Law.  90.  And  reqiectins  the  mode 
in  wht(^  contracts  by  corporations  should  be 
made,  where  tiie  mode  of  contzactlns  Is  spe- 
cially and  plainly  prescribed  and  limited, 
that  mode  is  exclusive,  and  most  be  pursued. 
1  DUl.  Mun.  Corp.  (4tfa  Ed.)  p.  BOO,  i  449 
<373),  and  cases  cited.  Ther^ore.  if  tbe 
charter  of  the  city  at  Trmton  provided  that 
cmtracts  of  this  dass,  after  proper  im>oeed- 
In^  and  due  advartlsemeat  for  proposals, 
should  be  awarded  to  the  lowest  bidder,  the 
action  of  the  governing  board  in  this  matter 
of  awarding  the  contract  to  a  faighw  bidder 
would  be  set  aside  as  an  nnanthorized  exer- 
dse  of  power.  But  it  Is  equally  tme  that 
unless  this  mode  of  entering  Into  this  class 
of  contracts  be  prescribed  and  limited,  valid 
contracts  may  be  made,  within  tin  scope 
<tt  the  general  corporative  powers,  withoat 
awarding  them  to  the  lowest  bidden.  The 
mode  of  contracting  then  becomes  one  of 
good  talth.  In  the  exercise  of  taonest  discre- 
tion and  good  Judgment,  for  the  best  ad- 
vantage of  tbe  public.  If  the  detennlnatlon 
as  to  the  mode  of  contract  Is  a  bona  fide 
determination,  and  exercised  in  a  leasraiaUe 
manner  and  with  reasonable  dtacretton.  It 
becomes  a  lawful  exercise  of  corporate  pow- 
er. Now.  by  section  107  of  tbe  city  cbar 
ter  of  Trenton,  there  Is  a  direction  that  con- 
tracts of  the  character  In  questku  In  this 
case  shall  be  awarded  to  the  lowest  bidder, 
but  to  tbat  lowest  bidder  "who  shall  c^ve 
satisfactory  proof  of  his  or  their  ability  to 
furnish  tbe  requisite  materials  and  perferm 
the  work  properly,"  and  therefore  this  de- 
termination of  who  is  the  lowest  bidder  with 
these  essential  qnallflcatlons  resta  In  the  ex- 
ercise of  a  bona  fide  Judgment  of  the  au- 
thorities who  are  to  award  the  contract 
This  determination  is  not  only  a  grant  of  pow- 
er,  but  it  is  also  a  duty  imposed  apon  them 
to  exercise  It,  presumably  for  the  public 
good;  and,  without  tbe  exercise  of  the  pow- 
er and  the  performance  of  this  duty,  the  con- 
tract which  Is  the  result  may  be  stUd  not  to 
be  the  contract  required  by  tbe  law.  They 
undoubtedly  have  no  right  arbitrarily  ur 
without  sufficient  grounds  to  make  a  dis- 
crimination; but  they  are  entitled  to  inves- 
tigate, and  from  facts  and  cbnumstances  be- 
fore them  they  may  determine  who  Is  en- 
titled to  the  contract  la  Poinsylvsnia, 
where  a  statute  directed  tliat  tbe  contract 
should  be  awarded  to  tbe  "lowest  respon- 
sible bidder,"  It  was  held  that  the  stetson 
ImiKffied  duties  upui  the  city  anthoritia 
which  are  not  Binqtly  ministerial,  bat  d^ 
cretionary  and  deliberative,  and  oourts  will 
not,  therefore.  Interfere  to  restrain  these  au- 
I  thorltiea  from  awftrdlne  a  coatraot  to  oae 
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who  is  not  the  lowest  bidder,  ovm  though 
their  actton  has  been  Indiscreet,  unless  It  be 
Khown  that  they  hare  acted  cormptly  and  In 
l>ad  Coith.    Flndley  t.  City  of  Pittsburgh, 
S2  Pa.  at  351.    Under  a  similar  statute  in 
the  state  of  New  York,  while  the  court  de- 
nied tliat  there  was  any  coocluslTe  presnmp- 
Uou  in  tOYoe  of  the  adjudication  of  the  com- 
mon council  that  the  bid  was  of  the  lowest 
I'esponslble  bidder,  because,  If  that  was  so, 
then  the  proTlaions  of  the  city  charter  would 
l>e  of  little  use,  and  they  could  always  be 
offectually  disregarded  and  Tlolated,  yet  the 
court  concluded  that:    "It  is  true  that  the 
common  council,  where  there  are  several 
bidders,  has  Jurladlctlou  to  determine  who 
is  the  lowest  responsible  bidder;  but,  In  or- 
der to  give  Its  action  any  legal  effect,  it 
must  exercise  its  jui^sdictlon,  and  make  a 
determination  based  on  some  facts."  There 
must  be  some  &ct  tending  to  show  that  the 
bid  is  not  that  of  a  responsiUe  bidder.  If 
that  fact  exists,  then  the  jurisdiction  to  de- 
termine the  lowest  bidder,  If  It  be  exercised 
in  n  bona'fide  manner,  is  rested  in  the  mu- 
nicfiml  authority  upon  whom  the  power  to 
awai'd  the  contract  Is  conferred.    People  t. 
<^Ieaaon,  121  N.  Y.  631,  25  N.  E.  4;  Gud- 
Dlng  Oravd  Co.  t.  City  of  New  Orleans  (La.) 
13  South.  182.    The  rcQuIrement  of  duty  In 
this  case  was  that  the  discretion  or  judg- 
ment of  the  board  of  works  should  he  exer- 
cised in  a  reasonable  and  proper  manner, 
based  upon  some  facts  tending  to  uphold 
their  determination  who  was  the  lowest  bid- 
der, of  the  satisfactory  ability  to  furnish  the 
requisite  materials  and  perform  the  work 
proptfly.   There  can  he  no  question  of  the 
power  of  the  board  of  public  works  of  ttie 
city  of  Trentcm,  under  this  section  of  the 
charter.    It  has  been  directly  adjudicated  In 
this  court  that  this  provision  does  not  re- 
quire contracts  to  he  awarded  to  the  person 
who  proposes  at  the  lowest  price,  but  that 
the  proper  city  authorities  (formerly  the 
common  council,  now  the  board  of  public 
works),  have  power  to  determine  who  is  the 
lowest  bidder,  upon  consideration  of  other 
circumstances  than  the  mere  price  proposed. 
The  section  in  question  specifies  two  quail* 
ficatlons  which  the  lowest  bidder  must  have 
to  be  accepted.  One  qualiflcatlcm  Is  the  offer 
of  sufficient  security  for  the  faithful  per- 
formance of  the  contract  in  the  partlculan 
Rpecifled.   In  this  case  there  Is  no  question 
as  to  the  offer  of  sufficient  security.  But 
the  other  qnallflcatton  is  that  be  shall  give 
satisfactory  proof  of  his  ability  to  famish 
tbc  requisite  materials  and  perform  the  work 
properly,    ^e  board  of  public  works  could 
doubtless  determine  whether  these  qualities 
attached  to  the  bidder.    If,  acting  In  good 
faith,  they  decided  adversely  to  him,  they 
were  not  required  to  award  him  the  con- 
tract, although  he  had  proposed  the  lowest 
bid  or  price.    Sliaw  t.  Trenton,  49  N.  3. 
Law,  841,  12  Atl.  902. 
The  only  question  remaining  is  whether  the 


Itoard  <tf  public  woi^  acted  In  good  faith, 
and  in  a  bona  fide  manner,  in  arriving  at  a 
determination  to  reject  the  prosecutor  as  the 
lowest  bidder  possesshig  the  qualification  to 
famish  the  requisite  materials  and  po^rm 
the  work  pn^terly.  There  is  not  bore,  In  the 
case,  the  slightest  IntirQatlon  or  imputation 
in  the  evidence,  or  in  the  brief  of  couusel, 
of  any  improper  or  corrupt  motive  in  award- 
ing this  contract  Their  determination,  of 
record  in  their  official  proceedings,  was  that 
the  prosecutor  did  not  possess  the  qualifica- 
tions required  In  this  respect;  and  not  only 
is  this  shown  as  a  conclusion,  but  the  rea- 
son, of  record.  Is  given,— that  "he  has  failed 
to  property  perfiHTQ  similar  woiic  on  a  prior 
contract,  and  continues  to  neglect  to  perform 
said  work."  Undoubtedly,  the  facta  surround- 
ing the  performance  by  the  proeecutor  of  the 
prior  contract  awarded  him  were  before  the 
board,  and,  ftom  the  evidence  in  the  case, 
I  conclude  that  all  the  memba^  of  the  board 
were  personally  oi^ntzant  of  the  circum- 
stances. There  are  facts  la  this  evidence 
which  tend  strongly  to  show  a  defect  in  the 
materials  supplied  for  the  former  work, 
which  resulted  In  delay  and  detriment  to  the 
city.  Some  of  these  facts  are  admitted, 
others  are  disputed.  One  fact  Is  that  after 
the  work  was  declared  completed  by  him  be 
acknowledged  Its  defective  condition,  and 
was  at  considerable  pains  to  repair  its  defect, 
and  It  was,  although  paid  for,  finally  left  In 
a  very  unsatisfactory  condition  to  the  public 
authorities.  These  were  the  facts  contended 
for  and  in  dispute,  and  tor  the  detwminatlon 
of  the  board,  and  It  can  be  remarked  that 
they  were  pertinent  to  the  inquiry  whether 
the  prosecutor  possessed  the  qualifications  In 
question,  as  the  lowest  bidder,  so  as  to  require 
the  contract  to  be  awarded  to  him,  and  clear- 
ly, under  the  charter,  the  determioatlon  be 
longed  to  the  board,  and  that  determination 
could  not  be  reversed  by  this  court  If  It  was 
based  upon  any  facts  tending  to  uphold  their 
determination.  In  such  case  the  action  of  the 
board  win  not  be  reversed  on  the  facts,  If 
there  Is  any  evidence  upon  which  theU*  finding 
was  baaed.  In  this  matter  there  were  facts 
which  would  uphold  their  determination.  Over- 
seer of  Poor  of  Tewksbury  Tp.  v.  Overseer  of 
Poor  of  Branchburg  Tp.,  44  N.  J.  Law,  595;  Peo- 
ple V.  Gleason,  121  N.  Y.  631,  25  N.  B.  4.  The 
evidence  or  facts  may  be  disputed  or  conflict- 
ing, but  that  would  not  be  sufficient  for  a 
reversal.  This  dispute  or  conflict  was  for 
the  board  to  determine,  and  the  court  would 
not  interfere  unless  this  award  of  the  con- 
tract was  an  unreasonable  one,  or  that  cleat 
injustice  would  result  Jelllff  v.  NcTvarlc,  48 
N.  J.  Law,  101,  2  AtL  627;  Hegeman  v.  City 
of  Passaic,  51  N.  J.  Law,  109,  10  Atl.  Ci:, 
Raymond  v.  Borough  of  Rutherford,  55  N.  J. 
Law,  449,  27  Atl.  172.  If  there  was  a  dispute, 
upon  the  evidence,  ui>on  the  question  left  to 
the  determination  of  the  l)oard,  it  would  not 
be  within  the  province  of  this  court,  upon 
certiorari,  to  try  ttiat  question  ^er  again. 
Digitized  by^^OOglC 


616 


ATXANTIC  RBPOBTKE,  VoL  31. 


<N.J. 


and  determine  audi  disputed  questioau  of 
■facts,  wfl  to  coi^der  Ite  weiglit  or  Bufflden- 
cy,  80  aB  to  review  the  detenninatirai  of  the 
l>oard,  especially  where  there  Is  any  evidenoe 
to  support  It.  Craft  t.  Smith,  S5  N.  J.  Law, 
302;  Jeffrey  t.  Owen,  41  N.  J.  Law,  MO; 
Overseer  of  Poor  of  Madison  Tp.  v.  Orenwer 
of  Poor  of  Monroe  Tp.,  42  N.  J.  Law,  488; 
Brittw  T.  McDonald,  48  N.  J.  Law,  &81; 
Lush  T.  Foster.  44  N.  J.  Law,  878;  Sloan  v. 
WUls,  Id.  664;  Boeherv  t.  Remboff.  66  N. 
J.  Law,  475,  26  Atl,  880.  If  there  was  «erl- 
dence  of  facta  before  the  board,  whether 
weak  or  strong,  which  formed  a  rathmal  basis 
for  the  determination,  It  cwnot  be  rerrersed. 
State  T.  Board  of  Police  Gom*rs  of  Camden, 
66  N.  J.  Law,  ^  28  AtiL  3U.  The  court,  on 
oer^orarl,  will  not  wetgh  the  evidence.  It 
Is  snfflclent  If  there  1b  a  legal  and  sobvtantlal 
basis  for  the  determiiratl(ra,  on  which  the 
board  acted  within  their  authority.  Ayere 
T.  Newark,  49  N.  J.  Law,  170.  6  Atl.  669. 
The  proceedings  of  Uw  board  of  irabllc  works 
In  this  matter,  and  their  determination,  and 
the  aw«rd  of  the  contract  to  OnUf,  must  be 
affinued,  with  costs. 


PENNSYLVANIA  R.  CO.  T.  MIDDLETON. 
(Conrt  of  Eirors  aod  Appeals  of  New  Jersey. 
March  4,  1895.) 
SiHECTiNQ  Nonsuit— A  oci  DINT  at  EIailroap 

CROSSIKO — CONTRIBUTORT  NbOLIOENCB. 

1.  In  an  action  where  the  graTameo  Is  the 
ne^gence  of  the  defendant,  on  a  motion  to  non- 
suit, on  the  ground  of  contribntoiT'  negrligence  of 
the  plaintifE,  or  the  plaiatUTs  intestate  wfaeo 
death  ensues,  the  conuibntory  negUffence  must 
clearly  appear,  as  a  conclusion  ox  net,  or  by 
necessary  exduslve  lofereDce,  from  the  proof 
which  is  adduced  by  the  plaintUC. 

2.  No  presuDiption  oi  negligence  In  the  de- 
cedent arises  in  any  such  actioo  from  the  mere 
occurrence  of  the  accident  The  facts  and  cir- 
cumstances as  a  basis  for  a  Bonsoit  muot  be  of 
such  probative  force,  in  the  evidence  ot  the 
plaintiff,  that  contribntory  negligence  so  con- 
cluaiveiy  appears  as  to  exclude  anv  other  legit- 
imate inference  or  conclusion.  The  facts  and 
circumstances,  when  they  are  of  doubtful  im- 
port, and  difficulty  arises  as  to  the  solutioo  of 
the  question  whether  contributory  negligence 
exists  or  not,  are  for  the  consideration  and  de- 
terrainatioQ  of  the  jury. 

3.  The  conclusion  that  the  decedent  was  io 
the  exerdse  of  ordinary  care  and  caution,  to 
avoid  danger  and  Injury,  at  the  time  of  the  ac- 
cident, need  not  be  established  by  any  direct 
proof;  but  it  becomes  the  subject  of  circum- 
stantial evidence,  and,  from  the  drcumatances 
In  evidence  by  the  plaintiff.  It  mast  be  clearly 
ascertainable  that,  by  acts  of  muisslon  or  com- 
mission, there  existed  a  want  of  reasonable  and 
ordinary  care  upon  the  part  of  the  decedent,  be- 
fore a  judgment  of  nonsuit  will  be  ordered. 

(Syllabas  by  the  Court) 

Error  to  supreme  court 

Action  by  Benjamin  F.  MIddleton,  adminis- 
trator, against  the  Pennsylvania  Railroad 
Company.  There  was  judgment  for  plalutUI, 
and  defendant  brings  error.  Affirmed. 

S.  H.  Grey,  for  plaintiff  in  error.  J.  J. 
Crandall  and  J.  Mlddlettm,  tfx  defendant 
in  error. 


UPPINCOTT,  J.  TWs  1«  in  action  by  the 
plaintur,  as  admlnlBtrator  of  Blaser  T.  Huut«r. 
deceased,  asainat  tba  defendant,  to  recover 
damages,  for  the  beueflt  of  the  widow  and  tbe 
next  of  kin.  by  reason  of  the  death,  arts  to; 
from  the  alleged  negliffence  of  the  defendant 
At  the  dose  ot  tte  evidence  on  the  part  ot  tbe 
plaintiff,  a  motkm  for  a  Donsutt  was  made  b^ 
tbe  defendant,  on  the  grouad  that  tbe  case 
of  the  plaintiff  showed  tiiat  tbe  decedent  was 
snllty  of  contrtbutory  negUgence,  and  there- 
fore oould  not  recover.  This  motion  the  trial 
joBtice  refused,  and  upon  this  refusal  ermr 
has  been  assigned.  Therefore,  tbe  question  is 
wbdther  tbe  trial  justice  erred  tn  not  grantiui; 
a  nonsuit 

The  Aeoeased  was  kUled  at  a  i^ce  bnovu 
as  "Main's  Railroad  Crossiag,"  of  a  public 
road  called  the  "New  'Albany  Road."  near  a 
station  caUad  "Lenola,"  some  distance  west 
of  Moorestown,  In  the  county  of  Biutingtoa 
on  the  12tli  day  of  S^«emb»,  1898,  about  4 
o'clock  in  the  monilng.  He  was  at  this  dow 
returning  frooi  Phtlad^bla  to  hlB  home,  a 
short  distance  east  of  the  crosathg,  wltb  a 
two-horse  team,  drawing  a  true*:  wmgou  and 
sbelving  thareon,  with  which  he  bad  taken, 
earlier  In  the  day  or  night  a  load  of  track  to 
nMU^net;  and  while  he  was  creasing  the  rail- 
road of  the  defendant  company,  on  his  return 
from  market,  an  engine,  with  a  tender  st- 
ta<dked,  collided  with  the  wi^vm,  and  he  was 
klUed.  The  horses  were  not  Ulled,  but  the 
wagon  was  destroyed,  and  he  was  found  dead, 
beside  the  trade,  about  130  feet  eastertr  of  tbe 
creasingr.  The  monifng  was  quite  dsit 
Some  of  tbe  wltMSses  for  the  idaintiff  speak 
of  It  as  a  very  dark  morning.-  There  were  no 
wUnesses  who  saw  the  accident  exc^t  tbe 
eaginaer.  at  the  very  meweBt.  The  cros.sju;- 
of  the  railroad  tra^  by  tbe  public  road  u 
not  at  right  angles,  but  diagonally.  Mr.  Cri- 
d«r,  a  witness,  who  was  at  ibe  time  Ilviug  on 
the  New  Albany  road,  about  290  yards  from 
the  railroad  crossing,  waa  lying  awake  Id  hifi 
bed,  and  beard  the  rmnbUng  of  the  imgon, 
going  past  his  borne  toward*  tbe  railroad 
(Tosslng.  He  also  heard  tli»  enstnc  approach- 
ing,  and,  from  where  he  was  In  bed,  sow  the 
headlight  of  the  locomotive  flash  npou  ttte 
windows  of  bis  bedroom,  uid  then  he  beard 
the  crash  of  the  collision.  He  then  aroused 
some  members  of  his  family,  and  went  to  the 
crossing,  and  found  Hunter  dead,  at  the 
spot  to  which  rtference  has  been  made  Tbe 
engine  and  tender  bad  c<nne  from  Camden, 
and  was  going  to  Loair  Branch,  for  dntr 
that  day,  to  take  a  train  from  Long  Branch 
to  Trenton,  and  was  at  tbe  time  nmning  at 
the  high  rate  of  speed,  of  about  from  40  to  30 
miles  per  hour.  The  deceased  with  his  team 
was  traveling,  in  the  same,  an  easterly  direc- 
tion along  this  road,  to  his  borne.  The  evi- 
dence on  the  part  (tf  the  plaintiff  shows  that 
the  public  road  along  which  the  decedent  was 
driving  commences  abount  36  feet  away  from 
the  track,  to  descend  at  the  lata  of  abom  ^ 
or  4  feet  In  60;  and  at  m»  patot  ttw  tra^^ 
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Is  Bomewbcrc  between  3  and  9  feet  below  the 
aarfnce  of  ttae  aBrronndlns  land.  The  statton 
of  Limola  was  a  short  distance  in  a  w«eterly 
airectton  from  tbe  crosalnc.  At  this  station 
there  were  Blgval  Uchts,  and  at  other  places, 
la  a  westerly  dlreetlon  for  some  dli^nce, 
There  were  one  or  more  switch  lights,  which 
could  be  M»  In  approat^ing:  the  crossing 
by  the  public  toad,  and  leeo  from  the  cross- 
ioK;  and  these  tights  were  abont  8  or  a  feet 
above  tlu  surface  of  the  track.  It  was  in  evl- 
Uence,  also,  that  atone  tbe  track,  on  the 
9hle  tbereof  neurest  tjbe  pabUc  road,  there 
were  aeTeral  tdegiAph  poles,  about  20  to  25 
feet  from  tbe  miiUle  at  tb«  tracdc  On  Hie 
same  side  of  tioe  tcack.  in  a  weetcily  directlw, 
there  were  way  oral  trees,  flv«  in  sumber, 
which  bam  bmnches  ao  low  aa  to  be  wltbiu 
3  or  4  feet  of  the  ground.  Xbera  Is  some  ewi- 
deoee,  also,  that  ftom  tb*  aceae:  of  the  ao- 
cideat  a  view  of  the  track  cannot  be  had  fer 
□wre  tb0a  about  40  feet  In  a  westerly  dtreo- 
Uoii,  fnHu  which  tbia  train  was  approadilnr 
the  (a:«BBins;  but  the  ani^e  of  the  track  close 
at  hand,  which  causes  this  sltuaticaii.  Is  not 
such  that  it  alone  would  obscore  the  Tiew  of 
the  track  by  any  one  appinachiag  the  cross- 
iiig  on  tbe  road.  Tbta  semiia  to  be  tbe  gen- 
eml  sltuatiou  at  tbe  place  of  this  oceurresice. 
The  evidence  toM  tbe  plaiotUf  Is  that  tbe  j 
whistle  of  the  engine  wa«  n«t  blown,  aor  tts 
bell  rung,  at  any  time  before  the  easlne  ap- 
proacbed  tiie  eroasluff,  or  wbU*  It  was  ae 
approacblne-  Mr  Crldor  testifies  to  this  fact 
posltlvflly  «nd  directly.  Other  witnesses  Ur- 
iug  close  to  tbe  crossing  also  testify  that  tiw 
wUlstle  was  not  blown  nor  the  ball  rung.  On 
motion  to  nonsuit,  Uiere  was  no^  as  there 
could  not  be,  ajjy  attempt  to  deny  tbe  exlst- 
euce  of  the  negligeat  d^ult  of  tbe  engineer 
aud  other  servants  of  the  d«f^dant  company 
In  givlx^E  these  statutory  waroinga.  Whether 
biicb  warnings  were  given  or  not,  the  erl- 
deace  on  the:  part  of  tb«  plaintiff  was  quite 
conclusiTe  as  to  this  neglect;  and  the  motloa 
to  nonsuit  was  made,  not  because  there  did 
not  cKlst  afflrniatire  negUgenca  of  the  serv- 
ants of  tbe  d^ndant  in  runnUig  tbe  engine 
ova:  the  crossing^  presumably  causing  the  cot 
lisioD,  but  on  tbe  ground  that  the  defendant 
was  guilty  of  negligence  contributing  to  his 
iujury  and  death;  and  tbe  only  complaint 
wlik'b  now  can  be  ui^ed  against  the  detcx- 
lULoatlon  of  the  trial  justice  la  that  there  was 
error  in  law  In  not  wltbdrnwing  tba  caw  fronr 
Uie  Jury. 

While  this  question  requires  some  examina- 
tion of  the  drcmustanoea  of  tbe  occurrence^ 
yet  a  diacussloin  qf  tbe  conclusions  and  inf  er- 
eacai  which  ought  to  have  been  drawn  cs 
rejected  Involves  a  controversy,  which  ri- 
ders It  evident  that  it  should  not  be  deter- 
iiitned  by  the  trial  court.  It  only  requires 
tliat  attention  be  confined  to  a  conslduation 
ol  a  few  of  the  leading  facta  and  circumstan- 
ces to  ascertain  whether  tbe  case,  as  presented 
Iff  the  plaintlfT,  was  not  of  the  nature  which, 
io  the  law.  was  within  the  exclusive  province 


of  the  Jury  to  detmnine.  On  a  motion  to- 
ncosnit.  In  order  to  withdraw  tte  case  rrom, 
tbe  Jury,  the  eentrlbatory  negUgenee  must  ap- 
pear clearly,  as  a  conchisloa  of  fact,  or  by 
necessary  exctaislve  infvence,  from  the  evl- 
d«ice  which  la  adduced  by  tbe  plalntlfC.  It 
must  appear  In  the  proof  of  the  plalatUI  that 
tbe  decedent,  by  some  act  of  omission  or 
cammisslon.  on  bis  part,  ccntrlbuked  to  tbe  col- 
IIBOB  wbidi  resulted  In  bis  death.  Palys  v. 
BaUway  Co..  SO  N.  J.  Bq.  604.;  Railroad  Co. 
V.  Rigbter,  42  N.  j.  Law,  IHO.  Tbte  prbtolplfi- 
bas  been  reiterated  In  one  form  or  another  Id* 
all  our  adjadloatlona.  The  proof  of  tbe  oc- 
currence  of  tbe  accident  la  not  suffldent  of  it- 
mlt  to  establista  tbe  nej^gence  of  the  d^end- 
ant  It  does  not  give  rise  to  tbe  presumption 
of  oei^geBae.  Bahrv.  LaiBbard,63N.  J.  Law, 
283»  21  Atl.  WO,  and  23  AtL  167.  It  was  not 
dJbq>ttted,  on  tbe  motion  to  nonsuit,  tbat  the 
testimony  ot  tbe  plaintiff  dlsdoaed  clrcum- 
staneee.  sudk  as  the  absecoe  of  the  reqnlrai- 
statutory  signals  of  warning,  from  which  tbe 
negjUgpoce  of  the  defendant  might  be  conclmi^ 
ed  or  Inferred;  and  therefore  It  waa  required 
to  be  snlMnltted  to  tbe  jury,  unless,  tbe  con- 
tributory negligence  of  tbe  deeedent  was^ 
clearly  discoverable  or  inferable  from  tbe  oth- 
er facts  and  circumstances  of  the  case.  In 
the  consideration  of  tliote  other  facta  and  dr- 
cmnstanees,  adduced  in  the  evidence  of  the 
plalntUf,  tbe  trial  Justice  could  apply  no  un> 
favorable  prasomptlDn  against  tbe  decedent. 
Tbe  mere  proof  of  tJie  accident  raised  no  pr»- 
amnption  of  coub-ibutory  negUsence  on  bit 
part  Prom  tba  mere  acddeort  there  could 
arise  no  conclusian  or  Inference  of  the  want 
of  ordinary  care  or  caution  in  approaching 
and  going  over  this  crosaixig,  but  from  tbe  ac- 
cident, and  its  attendant  dftnimatancea,  taken 
tc^etber,  tiitte  imist  bore  appeared  snfflclent 
for  tbe  trial  eodrt  to  declare  tbat  negligent 
conduct  on  his  part  or  want  of  ordinary  care 
clearly  appeared;  and  without  this  conclusloB, 
thus  arrived  at;  tbere  existed  no  legal  pow- 
er to  exclude  the  Jury  from  tbe  consfdecatloa 
of  whether  caatributory  ne^lgence  eoristed  or 
not.  Tlwe  was  no  witness  wbo  could  at  all 
detail  tbe  condoct  of  tbe  decedent  becanne  no 
one  saw  the  oecurrence.  This  want  of  proof 
can  give  ilse  to  no  presnmptlon  agatnsl  blm 
as  to  the  character  of  his  conduct.  He  was 
bound  to  bis  legal  dnty  whicb  was  to  exercise 
roasonabite  care,  and  to  exercise  ordinary  cau- 
tion and  drcumapection  under  all  the  drcum- 
atancoa,  in  api^oaditng  and  going  across. 
This  legal  duty  required  of  him  tbe  reasona- 
ble and  ordinary  use  of  all  bis  semes,  and  all 
his  i^sicsl  powers  reasDoably  exerted  to- 
avoid  danger.  He  was-  bound  to  look  and 
listen  btf  ore  be  attempted  to  cross,  and  what- 
ever danger  he  could  have  discoreccd  by  look- 
ing and  llstcfiing  be  Incurred  the  peril  of  if 
be  proceeded.  These  were  legnl  obligations 
on  bis  part,  the  neglect  of  which,  if  Injury 
arose  to  him.  left  him  wltboat  remedy.  The 
courts  of  this  state  have  not  as  yet  proceeded 
ae  Car  aa  to  declare  that  there  eKlsts  a  JecqL. 
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obligation  to  stop  absolutely  before  entering 
upon  a  railroad  crossing  at  this  cbaracter. 
Whether  any  such  obligation  will  be  erer  ea- 
tablisbed  Is  a  question  which  need  not,  In 
view  of  the  drcnmstancea  of  this  case,  be 
discussed.  Upon  the  evidence  of  the  plaln- 
titr,  It  would  have  been  Ter7  difficult  tor  the 
trial  Justice  to  have  declared,  tnorder  to  grant 
the  motion  to  nonsuit,  that  the  decedent  did 
not  stop,  look,  and  listen;  for,  under  the  dr- 
cuiustances,  all  these  things  may  have  hap- 
pened, and  the  observation  to  be  gained  by 
such  conduct  may  have  been  obtained,  and 
yet  the  accident  still  have  happened.  The 
defendant,  on  this  question  of  contributory 
negligence,  on  a  motJtm  to  nonsuit,  bad  no 
right  to  demand  p<wltive  evidence  from  the 
plaintiff  that  the  decedent  did  stop,  look,  or 
listen;  for  If  that  were  true.  In  cases  where 
death  results,  the  beneficiaries  of  the  decedent 
would  In  a  great  many  Instances  be  entire- 
ly remediless,  whatever  the  circumstances 
proven  may  hare  been.  The  determination 
of  these  elements  of  care  and  caution  depend 
upon  the  circumstances  of  each  case,  and 
belong  to  the  Jury,  unless  the  trial  court  finds 
that  they  are  snch  that  but  one  result  Is  de- 
duclble. 

Ketumtng,  again,  to  some  consideration  of 
the  facts:  The  decedent  was  required  to  ex- 
ercise ordinaiy  care,  under  all  the  circumstan- 
ces, to  avoid  danger,— to  avoid  coUi8l<m  and 
resultli^  Injury.  This  requires  the  exercise 
of  Judgment,  and  whether  he  exercised  good 
Judgment  depends  upon  the  circumstances 
which  confronted  him,  and  by  which  he  was 
surrounded.  The  decedent,  with  his  team 
and  wagon,  approached  and  went  on  the 
crossing  upon  a  walk.  The  refiectiai  arises 
that  his  wagon  could  not  have  been  miiifing 
much  noise  in  Its  movement,  and  thereby  af- 
fording much  greater  opporAinity  for  him  to 
hear  the  approaching  train;  but,  on  the  other 
band,  it  might  well  be  said  that  the  engine 
and  tender  would  make  bat  little  noise,  as  a 
matter  of  warning.  He  had  his  team  to 
watch,  and  the  engine  was  running  at  a  great 
rate  of  speed.  In  going  towards  the  track, 
and  just  betare  reaching  the  crossing,  he  was 
bound  to  encounter  a  descent  of  about  3  feet 
in  30,  which  might  create  some  difficulty  in 
managing  his  team,  so  as  to  be  in  absolute 
control  of  It.  In  the  direction  from  which 
the  train  was  approaching,  the  signal  lights 
of  the  station  and  the  switch  lights  w&k 
placed  alongside  or  on  the  tracks,  placed  at 
about  the  same  height  as  the  locomotive  head- 
light, and  which  conld,  according  to  the  evi- 
dence, be  readily  mistaken  for  the  signal  or 
switch  lights.  Along  the  tracks,  and  close 
by  the  tracks,  were  a  number  of  telegraph 
jKiles  and  five  trees,  which  by  the  evidence,  to 
some  extent  at  least,  obscured  the  view  of  an 
approaching  train,  at  a  distance  away  on  the 
public  road  of  from  25  to  50  feet.  He  was 
driving  In  nearly  the  same  direction  that  the 
train  was  aproacbing,  with  the  train  behind 
him;  auft,  as  the  wind  was  blowing  Id  an 


opposite  direction,  no  sound  af  tbe  ai^oac^ 
Ing  train  may  ever  have  reached  him;  and. 
the  train  coming  In  that  directum.  It  verr 
readily  and  naturally  might  be  that  he  wonbl 
not  perceive  the  headlight  at  all.  Tliat  l^' 
was  awake  before  and  at  tbe  time  of  the  ac 
cldent  may  be  Indicated  from  the  fact  that  s 

i  part  of  a  cigar  yet  warm  was  picked  op  i;i 
the  place  <^  the  accident;  andL.  under  tbe- 
evidence,  it  can  be  concluded  that  the  de- 
cedent was  smoking  It  when  the  cragtne  odlid- 
ed  with  the  wagon,  which  was  struck  In 

I  middle  p<x-tion  thereof.  Tbe  night,  acconi- 
Ing  to  the  evidence  of  all  the  witnesses, 
the  hour  of  the  accident,  was  very  dark;  and 
as  no  whistle  was  blown  or  b^  mzig,  as  we 
are  bound  to  believe  upon  the  evidence,  it 
may  be  a  grave  question  of  fact  whether  be 
could  otherwise  be  notified  of  an  approaclmig 
train.  In  tbe  darkness  of  the  night,  his  view 
would  be  wOTth  but  little  to  him,  save  as  be 
might  see  the  headlight,  which  he  may  not 
have  been  able  to  distinguish  from  the  idgnal 
or  switch  lights,  and  theref<re.  Instead  of 
aiding  him,  they  may  have  confused  and  em- 
barrassed him.  Beirides,  It  Is  to  be  remem- 
bered that  this  was  not  a  regular  train  witb  a 
schedule  of  time,  and  the  decedent  cannot  as 
matter  of  fact,  be  held  to  have  ei^iected  an 
approaching  train  at  this  hoar  of  the  night. 
He  lived  close  at  band  to  this  crossing,  anil 
presumably  It  may  be  said  that  be  was  aware 
of  the  time  trains  regularly  reached  thU 
crossing;  but  this  was  an  engine  and  tend^ 
<m  a  special  errand,  without  schedule  tlma 
and  not  to  be  expected  by  any  one. 

Upon  these  facts,  was  it  for  the  trial  court 
to  determine  or  Infer  that  the  accident  was 
one  to  which  bis  own  want  of  ordinary  care 
contributed?  It  may  be  that  be  exercised 
none  of  the  precautions  required  of  him.  It 
may  be  that  he  omitted  some  precaution  re- 
quired of  him,  and  the  omission  contrlbnttil 
to  the  result  It  may  be,  as  a  logical  deduc- 
tion from  these  facts  and  circumstances,  thai 
he  stopped,  looked,  and  Itstraed,  and  exer- 
cised all  the  care  and  caution  required  In  tbe 
Iierformance  of  his  legal  duty.  Now.  upon 
these  facts  and  circumstances,  I  think  it  is 
apparent  that  it  would  extaid  the  power  of 
the  trial  court  beyond  tbe  line  defined  by  tbe 
law  to  have  required  It  to  order  a  nonsuit. 
The  case  Is  not  one  without  grave  dlfficuity. 
and  consldernble  doubt  upon  the  question 
whether  the  decedent  was  In  culpable  default 
contributing  to  his  death;  but  If  this  diffi- 
culty and  doubt  exist,  then  so  much  strongor 
tbe  reason  that  the  court  should  not  trendi 
upaa  the  province  of  the  Jury,  to  solve  the 
question  of  fact  In  controversy.  Under  the 
cases,  if  the  mind  of  the  trial  justice  was  in 
some  state  of  doubt  upon  the  questions  wheth- 
er the  decedent  exercised  that  degree  of  carv 
which  his  legal  duty  exacted,  then  It  was  a 
matter  within  the  exclusive  power  of  the 
Jury  to  determine.  Railroad  Co.  v.  Mat- 
thews. 86  N.  J.  Law,  531;  Railroad  Co.  t. 
Shelton,  55  N.  J.  Law.        26  AtL 
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Tbe  imiwrtant  question  in  this  caaa  aron 
OQ  tlie  motion  to  nonsuit,  and  It  vas  detw^ 
mined  by  the  trial  Justice  upon  the  propw  aiH 
pllcatlon  of  the  principles  of  law  establlsbed 
by  the  adjudications  of  this  court  I  bare 
examined  the  requests  of  the  defendant,  to 
the  trial  court,  to  charge  the  jury,  In  connec- 
tion with  the  ctiarge  as  delivered  to  the  jury, 
upon  which  error  has  been  assigned,  and  I 
con  dlscoTsr  no  error  in  the  refusals  to  charge 
as  requested.  Besides,  the  discussion  of  the 
assignment  of  error  <m  the  refusal  to  non- 
suit has  practically  covered  the  questions 
raised  by  the  reque^s  to  charge.  The  instruc- 
tions of  the  trial  justice  to  the  jury  'upon  tbe 
whole  case  seem  to  be  In  entire  conformity 
with  the  law  applicable  to  tbe  facts.  I  shall 
therefore  vote  to  affirm  the  Judgment  of  the 
supreme  court 


DUNHAM  T.  MARSH. 
(Court  of  Srrora  and  An>ealB  of  New  Jersey. 
Msrch  18, 1885.) 

EXBCOTOBS  *HD  ADHIKI»TaAT(«S— EXOBPTIOVS  TO 

ACCOCNT. 

Any  person  appearing  to  be  Interested  in 
tbe  disposition  of  uie  proiwrty  of  a  decedent 
mmj  file  ezceptloiu  to  Ae  accoast  of  the  ex- 
ecutor or  adnuusttrntor  of  the  deceased. 
(Syllabns  Iff  tlie  Gout) 

Appeal  fnsn  praosatlTe  oonrt;  HcQlU.  0^ 
dlnaiy. 

Judicial  setOemait  of  the  acconnt  of  Danid 
B.  Dunham,  administrator  with  tlie  wIU 
annexed  of  tbe  estate  of  Nancy  W.  Halsted, 
deceased,  to  which  Albert  B.  Uamh  filed  ex- 
e^iitlom.  9Yom  an  order  of  the  ordinary  (SO 
AtL  478),  aAnnlng  an  order  of  the  orphans' 
orart,  reftalng  to  strike  oat  exceptions,  the 
admlnfartm  tor  ai^)ealB.  Affirmed. 

John  A.  Miller,  for  appellant   James  2L 

Howell,  for  respondent 

DIXON.  J.  Tbe  app^nt  baring  iveaent- 
ed  his  final  account  to  the  Hudson  orphans' 
court  tbe  resirandent  as  next  of  kin  of  the 
testatrix,  filed  exceptions  to  It  Thereupon 
the  appellant  moved  to  strike  out  tbe  exeei^ 
tions,  on  the  ground  that  the  next  of  kin  was 
not  "Intorested  to  tbe  settlement  of  the  ac- 
count" Urpiians'  Court  Act  (Revision,  p.  776, 
i  105).  On  examining  the  will  and  codicils 
of  the  testatrix,  there  appears  to  be  at  least 
a  fblr  question  whether  she  did  not  die  to- 
testate  as  to  [lart  of  her  property.  If  she  did, 
her  next  of  kin  will  be  oititled  to  that  por- 
tion. This  question  ought  not  to  be  decided 
upon  a  motion  to  strike  out  exceptions  to  the 
accoimt  One  object  of  such  exceptions  Is  to 
secure  a  correct  ascertainment  of  the  amonnt 
of  property  rematoing  for  distribution  among 
those  who  may  nltUoately  be  found  entitled 
to  It;  and  therefore  every  person  who  can 
present  a  claim  worth  considering  upon  the 
Qoal  distribution  Is  toterested  In  tbe  settle- 
ment of  tbe  account  and  should  be  permitted 


to  compel  a  full  and  accurate  accounting. 
Williams,  Bx'rs,  pp.  975,  2057;  7  Am.  &  Kng> 
Bnc.  Law.  421,  not&  '  This  exceptant  certainr 
ly  bad  such  a  claim,  and  ttierefore  the  court 
rightly  matotalned  his  standing  aa  a  litigant 
The  order  under  review  should  be  afflimed. 


INGBBBDOTSEN  v.  NORD  DBUTaCHEB 

LLOXD  BTBAMSHIP  GO. 
(OfKire  of  Btmna  and  Appeals  of  New  Jvaey. 

Bfareh  5, 1885.) 
Dbath  or  BMn^TB— NsaLiosHCB  or  Mastkb-— 

FbLLOW  SSRTjkST. 

1.  A  maatw's  duty  to  bis  servant  requires 
of  tbe  former  tbe  exerdse  of  reasonable  care 
and  skin  In  funtlshing  suitable  madilnery  and 
appUsncefl  for  carrying  on  the  business  in  which 
be  employs  tbe  servant  and  to  keepins  such 
mscbinerf  and  appliances  to  repair,  includiug 
the  duty  of  making  Inspections  and  tests  at 
prop»  intervals. 

2.  If  tibe  master  seteets  an  agent  to  pertorm 
this  dutv  for  him,  and  the  a^ent  fails  to  exercise 
reasonable  care  aucl  sitill  in  its  performance, 
the  master  is  responsible  to  bis  servants  for 
the  fanlt  But  if  the  empit^d'a  duty  to  in- 
spect or  repair  antaratas  is  tocidentoi  to  his 
duty  to  use  the  apparatus  In  a  common  emplov- 
ment  with  feHow  servants,  then  the  master  Is 
not  responsible  to  the  fellow  servants  for  the 
default  of  such  employe. 

3.  In  the  absence  of  notice  to  the  contrary, 
a  servant  is  entitled  to  assume  that  his  master 
has  exerdsed  due  care  and  skill  to  furnishing 
proper  appliances  fw  tbe  work,  and  to  keeidng 
them  safe. 

(Syllabus  by  the  Court) 

Hrror  to  supreme  court 

Action  by  Anna  Ing«bregtsa>,  admtolstra- 
trix,  against  the  Nord  Detitacher  Lloyd  Bteam- 
sblp  Oompai^,  to  recover  for  tbe  death  of 
Itetotura  fansband.  Pbitatiff  bad  }ndgment 
and  defendant  brings  error.  Affirmed. 

S.  A.  Besson,  for  plaintiff.  Mr.  Lawrence^ 
for  defendant 


DIXON.  J.  In  an  action  by  an  administra- 
trix to  recover  damages  resulting  from  the 
death  of  her  Intestate  It  appeared  that  the  de- 
ceased was  a  stevedore  in  tbe  employ  of  the 
defendant  and  was  killed  while  unloading 
one  of  the  defendant's  steamships  at  tbe  dock 
to  Hobokeu.  Tbe  circumstances  of  bis  death 
were  as  follows:  The  ship's  cargo,  consisting 
of  bags  of  rice  w^htog  about  250  pounds 
each,  was  hoisted  out  of  the  hold  by  means  of 
a  wire  rope  ^Vis  ot  an  Inch  in  diameter, 
called  a  "hanger,"  suspended  from  one  of  the 
ship's  masts,  and  tiaving  Its  lower  end  held 
over  the  hatch  by  another  wire  rope,  called 
an  'V>utliaul."  The  lower  end  of  tbe  banger 
was  fwmed  toto  a  loop  by  being  bent  around 
an  iron  tblmhle  and  spliced  upon  itself,  with 
hemp  lashing,  for  a  foot  or  two  above  the 
thimble.  Tbe  thimble  was  shaped  like  a 
horse's  collar,  toverted,  except  that  tbe  upper 
ends  were  not  quite  closed.  Into  this  thimble 
were  hooked  tbe  lower  end  of  the  outhaul, 
and  also  the  upper  end  of  the  vertical  hoisting 
apparatus,  at  tbe  lower  end  of  wblcta  was  «  _ 
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sling  to  hold  the  bags  of  rice.  The  work  ot 
the  deceased  was  to  place  the  bags  in  the 
Bllng,  and  fasten  the  siing  to  the  apparatnB 
for  h(^8tittg.  As  several  sUngs  were  in  use, 
he  would  frequently  be  engaged  in  filling  one 
sling  beneath  the  hatchway  while  another 
waa  ascending;  and  while  be  was  thus  oc- 
cupied the  hanger  broke  at  the  open  end  of 
the  thimble,  and  the  bags  fell  upon  him,  In- 
flicting injuries  from  wUch  he  soon  died.  At 
the  close  of  the  platntlfCs  case  the  defendant 
moved  for  a  nonsuit  on  the  gixnutd.  that  the 
testimtmy  did  not  indicate  any  negligence  of 
the  defoidant,  and  did  efitablish  conirlbutoiy 
negligence  by  the  deceased,  which  motloa  was 
denied,  and  an  exception  sealed. 

The  plaintllC's  eridoice  tended  to  prove  that 
the  banger.  If  in  good  order,  would  sustain  a 
weight  of  abont  15  tons,  and  had  on  It  when 
it  broke  less  than  1  ton;  that  it  had  been  In 
use  two  or  three  times  a  week  for  about  seven 
years;  tint  beCara  tiie  aeddent  it  was  rusty, 
and,  at  the  point  of  fracture,  had  been  abrad- 
ed by  the  ends  of  the  thimble;  that  these  de- 
fects were  discoverable  od  removing  the  laah- 
ing  tfy  which  the  Bidtce  was  made;  and  that 
the  apparatus  was  supplied  by  the  defendant, 
and  kept  in  cbargeof  Gerhard  Schau,  Us  store- 
keeper, whose  duty  It  was  to  kwk  after  all 
the  gear  used  at  the  dock,  and  see  that  it 
was  la  good  order.  Upon  this  evidence,  we 
think  It  bec&me  a.  fair  quAstlon.  f<M:  the  jury 
whether  the  accident  had  not  happened  be- 
cause of  a  defect  In  the  hanger  which  rea- 
sonable Inspection  would  have  diaoovered,  and 
rensonable  prudence  have  remedied.  Suttpos- 
iog  the  jury  might  decide  that  question  Id 
favor  <tf  the  plaintiff,  the  question  ot  law 
arises  whether  the  defendant  had  performed 
its  duty,  as  cmployor.  by  delegating  to  its 
storekeeper,  Schau,  the  duty  of  Inspection  and 
r^ialr. 

Tlie  niter's  duty  to  his  servant  requires  of 
the  former  the  exercise  of  reasonable  care 
and  skin  tn  fumlablng  suitable  machinery  and 
appliances  for  carrying  on  the  business  In 
which  he  employs  the  swvant,  and  In  keeping 
such  machinery  and  appMancee  In  repair.  In- 
cluding the  duty  of  making  Inspections  and 
testa  at  proper  intervals.  Railroad  Co.  v. 
Daniels,  152  JJ.  8.  684,  14  Sup.  Ot  706.  So 
far  the  authorities  are  at  one.  Almost  as 
nnanimona  are  they  in  the  proposition  that  if 
the  master  selects  an  agent  to  perform  this 
duty  for  him,  and  the  hgent  fails  to  exercise 
reasonable  care  and  skill  In  its  performance, 
the  master  Is  responsible  for  the  fault  Bali- 
road  Co.  v.  Herbert,  116  U.  S.  642.  6  Sup.  Ct 
G90,  and  cases  there  dted;  Bailey  v.  Rail- 
toad  Co.,  139  N.  Y.  302,  34  N.  E.  918;  Han- 
klns  V.  Railroad  Co.  {N.  T.  App.)  87  N.  E. 
466;  Toy  v.  Cartridge  Co.,  159  Mass.  318,  34 
N.  E.  4fil.  Discrepancies,  however,  have 
arisen  in  the  application  of  the  latter  rule,  be- 
cause of  another  rule  firmly  established, — 
that  the  master  Is  not  responsible  to  his  serv- 
ant for  the  noKligence  of  a  fellow  servant 
engaged  in  a  comuiou  employment.    In  deter- 


mtntng  whether  an  employ^,  through  whcse 
negligence  defects  in  the  machinery  have  fall- 
en! of  discovery  or  repair,  is  a  representatire 
of  the  master  in  the  discharge  of  the  master's 
duty  to  the  servant,  or  la  a  fellow  servant  of 
the  latter,  aigaged  In  a  common  employment, 
many  incongruous  declsiona  have  been  tw- 
dered.  On  this  topic  a  rational  distinctin 
would  seem  to  be  that,  wh«i  the  emplore* 
duty  to  Inspect  or  repair  the  apparatus  Is  fa- 
eldental  to  his  duty  to  use  Vbe  apparatus  in 
the  common  employment,  then  he  la  not  is 
trusted  with  the  master's  doty  to  hfs  feOm 
servant,  .and  the  master  Is  not  responsible 
his  fellow  serrant  tot  his  fault;  but  that  if 
the  master  has  cast  a  duty  of  Inspection  or 
repair  upon  an  employe  who  is  not  engairi^) 
hi  urtog  the  apparatus  in  a  common  employ- 
ment with  his  fellow  servant,  then  that  ea. 
ploy6,  In  that  duty,  represents  the  mast^.  ami 
the  master  Is  chargeable  with  his  default 
This  distinction  is  noticeable  in  McAndre^^ 
V.  Bums,  39  N.  J.  Law,  117;  Smith  v.  Ip  -j 
Co.,  42  N.  J.  I.iaw,  467;  CoUyer  RaflPMl 
Co.,  49  N.  J.  I>aw,  59,  6  Ati-  437;  Ro<a  v. 
Walker  (Pa.  Sup.)  23.  Atl.  im;  Moynifaaa  t. 
Hills  Co.,  146  Mass.  086,  16  N.  E.  &74;  Dalfy 
T.  Railroad  Co.,  147  Mass.  101,  16  N.  E.  6tw, 
and  many  other  cases.  AH>lyiDg  this  princi- 
ple to  the  «ase  la  band,  it  Is  manifest  tbat 
Schau,  the  storekeeper,  who  waa  dmrgoi 
wUh  the  duty  of  seeing  that  tba  appAranii' 
was  In  good  condition  before  it  waa  d^voal 
to  the  stevedores  for  use,  hut  was  net  himself 
to  be  engaged  in  using  It,  waa  In  that  serrice 
the  representative  of  tlie  defendant,  and  was 
not  serving  in  a  commsn  employmeat  witL 
the  deceased.  As  the  evideoc«  tended  h> 
show  that  he  had  not  carefully  porfcoined  tbt 
duty,  and  tliat  the  accideut  had  tfaeace  result- 
ed, the  plaintifT  could  not  be  ooasoited  foe 
want  of  proof  of  negligence  chargeable  to  tbe 
defendant  That  the  case  did  not  presei:i 
such  indubitable  proof  of  negligence  on 
part  of  the  deceased  as  to  justify  a  nonsuit 
is.  I  think,  too  clear  for  discussiim.  The  noa 
s^t  was  rightly  refused. 

Tlie  other  exceptions  relate  to  the  chanrr. 
and  to  the  defendant's  requests  to  char^ 
These  requests  were  that  the  court  cbars*" 
the  Jury  that,  If  the  accident  was  caused  b* 
want  of  sufficient  examination  of  the  hanirr 
on  the  part  of  Schau,  the  plaintiff  could  □•>: 
recover,  and  that  the  defendant's  duty 
discharged  if  proper  appliances  were  Dr> 
cured  and  famished  by  it,  and  it  exercised 
due  care  in  the  employment  of  a  fit  person 
to  take  charge  of  the  examination  and  tvpair 
of  the  same.  These  requests  rest  upou  tl-: 
assumption  that.  In  discharging  his  duty  t-^ 
examine  and  repair  the  hoisting  apparnn?. 
Schau  was  engaged  In  a  commoa  emplo;*- 
ment  with  the  deceased.  For  reasons  Al- 
ready stated,  they  should  have  been  refused 
But  they  were  substantially  complied  witb 
by  the  trial  judge.  He,  however,  further 
charged  that  It  was  the  duty  of  the  defend- 
ant to  exerclsp  reasonable^^|3cg^^e  Inspec- 
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tlon  of  the  pwriitnery,  anfl  to  keep  It  reseoa- 
ably  ssfe  and  Been  re,  and  a  neglect  of  tSUs 
duty,  it  an  Injary  occnrred,  woidd  be  action- 
able negllcmcfe  The  meanlns  of  these  p<»^ 
tltms  of  the  charge,  takoi  togetbw,  seems  to 
be  that,  while  tbe  defendAit  immld  not  be 
reeponaitda  for  -Mg^cnt  Inapectkm 
Schau,  yet  If  leaacmable  inspection  had  not 
been  made  hy  any  person,  and  tfanmgli  want 
of  it  tbe  accident  had  oecnrred,  Uie  defend- 
ant wonM  be  responsible.  Rcinanbertng 
that  the  mastw's  dnty  nqulred  reastmable 
Inspection  to  b»  made  by  »me  one,  this 
charge  was  not  kijnrloos  to  tbe  defendant. 

The  last  exeqptfon  la  s«atnBt  so  mueb  of 
the  charge  as  tnstracted  tte  Jnty  that,  In  d*> 
cidlng  whetlwr  tbe  deosased  was  gnlUy  of 
contrlbntory  negligence,  they  shottld  cottrid- 
er  him  tts  on  titled  to  asamne  that  hla  em- 
ployer had  exerdstf  dne  care  in  fvrnMiuc 
proper  appUaneea,  and  In  keeping  them  aafO. 
In  this  there  was  do  error.  Railroad  Co. 
Branyan  dnd.  App.)  87  N.  B.  190. 

Couns^  f«r  the  dettsndant,  Jn  argnmait, 
laid  streB  tip«i  the  fact  that  tbe  trial  judge 
frequently  referred  In  hts  charge  to  the  naa- 
ter's  duty  ct  vuSog  pn^wr  care  to  mfitof 
competait  coearyants,  aHhonj^b  there  waa  m 
eTldence  that  tbe  defendant  bad  faUed  In 
that  dnty.  What  va«  said  the  ^dge  on 
this  pobrt  waa  not  IntrlnalcaUy  erroneons, 
and  SBems  to  bare  been  Induced  bjr  tbe  n- 
qnest  of  the  defMdanrs  eotnuMl  at  tbe  trIaL 
It  was  Bot  tben  '«oqrted  to»-  asr  was  any  re* 
quest  made  for  InstructtmB  to  the  jury  that 
there  was  no  evldenee  of  a  breoeh  of  that 
duty.  Under  these  chreumstanoea,  tbe  da- 
fendant  has  no  substantial  grounds  of  com- 
plaint  The  Jndipnent  aboald  he  affirmed. 

(March  es,  1895.) 

BBASLBT,  O.  X  (concurring).  This  salt 
was  brought  by  the  defendant  In  emn*,  aa 
the  admlnlstntrlx  of  her  late  husband,  who 
was  m  tile  employ  of  the  plaintiff  In  error, 
and  who  was  killed,  while  so  working,  by 
reason,  as  It  was  allied,  of  the  carelessness 
of  such  employer.  At  tbe  trial  It  appeared 
tliat  at  the  time  of  the  accident  In  queatton 
tbe  deceased  was  engaged  in  unloading  of 
its  cargo  of  rice  a  certain  ressd  belonging 
to  the  steamship  company,  and  which  work 
was  effected  by  means  of  a  span  erected  over 
tbe  dedc  of  the  vessd,  in  connection  wttb  a 
aling  to  which  the  bags  of  rice  were  attach- 
ed, being  hoisted  from  the  hold  the  use 
of  steam  power.  The  deceased  was  killed  by 
the  falling  of  a  loaded  sling,  the  span  having 
f;Iven  way.  The  apparatus  thus  used  for 
hoisting  tile  cargo  was  the  property  at  the 
steamship  company,  and  the  deceased  wnd 
his  associates  engaged  tn.unloadtng  the  ves- 
sel were  tts  servants.  There  was  ertdence 
tending  to  show  that  the  epon  In  quflstkm 
waa  out  of  order,  and  in  consequence  the  ac- 
cident had  occurred,  ^e  question  In  con- 
tromsy  was  whether  the  steamship  eom^ 
pany  waa  answerable  for  this  Imperfection. 


That  the  company  had  provided  proper  «^ 
pamtna  for  the  execution  of  Its  bnakuaas  nei- 
ther voB  nor  could  be  deoled.  The  appa- 
rtins  that  collapsed,  together  with  otber  of 
the  same  kind,  and  which  was  new  and  un- 
used, were  at  the  time  of  the  accident  lu 
charge  of  one  Gerhard  Schau,  who  thus  de- 
scribes the  situation.  He  says:  *1  am  in 
the  employ  of  ttie  Norfli  Owman  Lloycl 
Steam^lp  Oonpaay.  Have  tnan  In  th^ 
employ  thirteen  yearn.  Have  been  on  the 
dock  tea  years.  My  duttea  are  to  look  after 
an  the  gear  used  on  tbe  dock.--the  blocks 
and  the  spans,  and  such  things;  to  make 
tbnn  and  to  rqpab  them,  and  see  that  they 
are  bi  good  healtb.  If  th^  am  In  bad  order 
It  Is  my  duty  to  repair  them,  or  to  put  them 
aside  and  get  new  onee."  He  had  chaise  of 
the  qpnna,  when  not  in  vm,  and  ha  ocliected 
the  onea  to  be  used.  He  had  under  his  con- 
trol the  particular  span  dutt  broke,  but  said 
that  Iw  did  not  Hwaca  It  np"  on  the  ship  on 
tbe  day  in  question.  He  was  aaiosd  wheth- 
er he  loctked  after  the  men,"  and  his  answer 
was,  "When  any  of  the  firemen  are  sick,  I 
look  after  the  men."  And  to  tbe  queatlDn, 
"Isnt  It  veiy  often  the  case  that  th^  spans 
are  put  up  without  your  knowing  It?"  he  re- 
plied, "Might  be  once  In  a  while,  but  very 
seldom."  In  the  presence  of  this  testimony, 
which  waa  not  In  any  wise  Impugned,  ttw 
trial  judge  burtmcted  the  Jury  that  this  man, 
Schau,  waa  a  coemiiloyA  with  tbe  deceased, 
and  that  cenaaqoeirtly  tbe  netf  tgenos  of  the 
former  was  not  to  be  Imputed  to  the  com- 
pany. This  legal  exposition  seems  to  me 
plalidy  cerreet  rriMae  ware  leUow  sarranta, 
as  they  eo-operatad  in  a  common  biialnesa  «n- 
der  a  conmoa  master.  Under  these  drcnra- 
stanoes,  I  caniiot  agree  to  tbe  Idea  that  the 
negllgenee  of  Sehau  tn  the  partleQlBr  in 
qneotioa  was  tbo  nogUgence  of  tbe  master. 
Tbe  company  bad  perfonsed  Its  onttae  dn^, 
with  respect  to  the  apporatw  used,  by  hav- 
ing put  Into  the  taawb  of  Its  ogsnt,  Bchau. 
several  of  these  spans  tn  good  condition,  aad 
the  want  of  care  tbat  led  to  tlie  aecldwt  waa 
In  thehr  use,  and  in  that  function  the  man 
Schau  was  so  more  tbe  special  agent  of  the 
company  than  his  associates  were,  tn  tlie 
use  of  tbe  apponituB,  Schau  and  the  men 
engaged  In  worklDg  with  It  woe  coemployfiB, 
and  the  muter  was  mot  reqMnslble  to  the 
others  for  an  Injury  oecudoned  by  the  neg- 
ligence of  one  of  them.  This  wu  the  view 
taken  by  the  trial  judge,  and  In  this  respect 
our  oplnlcMia  are  in  harmony.  After  piosent- 
ing  the  case  to  the  jury  in  tbia  aspect,  tHe 
judicial  kntmctlon  tSmi  was  that  tbe  only 
ground  on  which  a  verdict  for  the  plaintiff 
could  be  legally  rested  waa  that  the  de- 
fendant CMQpany  had  been  negligent  In  the 
selectlcm  of  the  man  Schau  to  fill  the  station 
occupied  by  him.  and  fhe  finding  waa  tai  af- 
firmance of  the  existence  of  such  negligence. 
After  some  hesltatton,  I  have  ccmcluded  that 
there  was  enough  testimony.  In  this  respect, 
in  the  case,  to  preclude  ^,|^<5t5t^e 
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dudliic,  u  a  matter  of  law,  that  the  Jntr 
erred  In  putting  a  liability  on  the  defmdant 
by  reason  of  breach  of  duty  in  tlUs  particn* 
lar.  I  shall  TOte  to  affirm  the  Jndcmuit  on 
this  sromnd. 


'   MONTGOMBBY  T.  PHILLIPS  et  al. 
(Ooort  of  Errors  and  Appeals  of  New  Jeraey. 
Harch  20,  1S95.) 
XnoLTBitT  CoaroBATio^a— MoaTSAOB  to  Di. 

RscToaa. 

1.  A  board  of  directors  of  au  tusolvent  0(«- 
poration  cannot,  by  mortgage  apon  the  corpo- 
rate property,  secure  one  of  the  directors  the 
payment  of  an  antecedent  debt  due  br  tbe  com- 
pany to  such  director,  or  a  preriona  liability  in- 
corred  by  sach  director  for  the  corporation. 

2.  A  mortgage  was  made  by  a  soWect  com- 
pany one  of  Its  directors,  under  an  arrange- 
ment that  andi  mort|^«e  uonld  be  kept  from 
record  for  the  purpose  of  strengthening  tbe  cred- 
it of  the  eompanr,  while  the  directors  should 
test  the  snecess  of  the  corporate  business  at  the 
risk  of  future  credlttwa,  and  the  mortgage  waa 
not  recorded  until  the  corporation  became  insol- 
vent He^  tiiat  sudi  mortgage  was  fraudu- 
lent. 

(Syllabna  by  the  Court.) 

Appeal  from  court  of  chancery;  Bird,  IHce 
(Aancellor. 

BlU  by  John  A.  Montgomery,  receiver  of  the 
Capital  Cracker  Company,  against  Henry  D. 
PhllllpB  and  others.  From  the  decree  roider- 
ed,  plaintiff  appeals.  Reversed. 

John  H.  Backes,  for  appellaot  WUIlam  M. 
running  and  W.  D.  Holt  for  req^oodeiits. 

REED,  J.  On  August  14,  1890,  the  Capital 
Cracker  Company  was  organised,  with  an 
authorized  capital  stock  of  f2U,000,  divided  lu- 
to  200  shares  of  $100  each.  Of  this  amount  of 
capital  stock,  $7,500  was  subscribed  and  paid 
for.  The  company  bought  a  tract  of  land,  aud 
bulit  a  cracker  factwy  upon  It  About  Janu- 
ary 1,  1802,  the  company  waa  lewganiaed. 
The  outstanding  stock  largely  changed  hands, 
and  its  officers  were  changed.  All  the  out- 
standing 75  shares  of  stock,  exciting  S4 
shares,  held  by  Herman  H.  Shellenberger,  one 
of  the  original  stockholders,  was  bought  up 
with  tbe  money  of  one  Henry  D.  Phillips. 
Phillips  claims  that  of  the  41  shares  bought 
with  his  mon^,  23  shares  were  bought  for  one 
SewelL  These  three  persons,  Sh^enberger, 
Phillips,  and  Sewell.  held  a  stockhcdders' 
meeting  on  January  15,  1802,  and  elected 
themselves  directors,  and  elected  Sbellenba^er 
president  and  manager,  and  Phillips  secre- 
tary and  treasurer.  The  company  at  this  time 
wag  Indebted  to  different  persons  In  an  aggre- 
Kate  sum  of  $4,30a  To  pay  these  liabilities, 
tbe  company,  on  January  20th,  made  a  promis- 
sory note,  payable  to  tbe  order  of  Phillips 
and  SheUenl>«-ger,  for  the  sum  of  $4>325, 
which  note,  Indorsed  by  the  payees,  was  dis- 
counted by  the  First  National  Bank.  On 
March  7,  1S02,  Phillips  loaned  the  conq>any 
the  sum  of  $UuO.  On  March  17th,  by  resolu- 
tion of  tbe  board  of  directors,  tbe  president 


was  authorized,  for  tUb  purpose  of  Indenmify- 
Ing  Phillips  against  bis  indorsement  of  the 
note,  to  make  a  nmtgage  of  the  real  estate 
of  the  cmnpony  to  Phillips;  and,  fcv  tbe  pur- 
iwse  of  securing  Phillips  for  the  loan  of 
tiie  president  waa  authorized  to  execute  a 
mortgage  upon  the  parB(Hial  property  of  tbe 
company  to  Phillips.  On  March  IS,  1S93.  tte 
real-estate  mortgage  was  eucuted.  The  chat- 
tel mortgage  was  also  «cecated  on  the  same 
day,  but  was  never  recorded,  and  ao  does  dm 
figure  furthtf  la  ttw  case.  On  May  9th.  fol- 
lowing, the  conqnny  wis  insolvent  On  tbsi 
day  the  company  assigned  Its  botric  acoonut» 
to  the  First  National  Bank,  to  secure  the  H- 
826  note  Indorsed  by  Phillips  aud  Shellenhtf- 
gw.  On  the  same  day,  the  prealdent  made  « 
second  chattel  mortgage  to  Phillips*  to  secure 
the  $650  loon.  On  May  10th,  I^UUps  record- 
ed the  real-estate  mortgage  executed  aa 
March  18th.  On  May  28d.  Phillips,  under  hi!> 
last  .chattel  mortgage^  sold  the  personal 
&ts  of  the  company.  On  June  Tth,  the  com 
plalnant  on  the  bill  filed  by  certain  creditrts 
of  the  coii»rati(Mi,  was  appointed  recetvtf  of 
the  company  as  an  Inscdvent  coiporatkai.  Tbe 
bill  prays  that  the  real-estate  mortgage  aoi! 
the  second  chattel  mortgage  made  to  PhilliiK 
may  be  set  aside,  and  that  Phillips  maj  U> 
osmpelled  to  account  for  the  receipts  tir  tbe 
sale  of  tbe  personal  propaly  made  under  the 
lattor  mortgage.  It  chargea  that  the  aaaigu- 
mmt  of  tbe  bo(A  accounts  to  the  First  Na- 
tltmal  Bank  was  fraudulent  and.  In  tact  that 
the  }xxikB  never  went  from  Phillips*  peases- 
slon,  but  ttiat  he  has  collected  the  accomits: 
that  the  bank  haa  disclaimed  any  claim  u> 
the  said  Imoks.  The  prayer  of  the  bill  is  that 
Phillips  may  account  for  the  soma  he  bas  so 
collected.  Tbe  bill  also  charges  that  PhUli[s 
employed  one  Robert  Green,  and  paid  him 
$20  per  week,  with  the  understanding  that 
this  ahould  be  diarged  up  to  the  compauy, 
while  Green  was  to  repay  $10  each  we^  to 
PblUipB.  There  is  also  a  prayer  that  he  ac- 
count fix  these  $10  weekly  receipts.  I  will 
consider  the  subjects  Involved  in  the  litigation 
in  an  order  inversely  to  that  In  which  tuey 
were  Just  stated. 

In  respect  to  the  claim  that  Phillips  person- 
ally received  and  beld  a  portion  of  tbe  wage? 
of  Green,  charged  up  to  the  company,  I  thtiu 
the  complainant  has  made  no  case.  Phillips 
says  that  Green  was  not  able  to  do  his  work, 
and  that  he  (Phillips)  was  compelled  to  get 
other  employ^  to  do  a  portion  of  It  and  tlie 
money  was  retained  on  this  accoimt  and  has. 
as  X  understand  it  been  used  for  corporation 
puriKwes.  At  least  the  misapplication  of  cor- 
porate money  la  not  proved  with  any  degree 
of  certaiuty. 

In  respect  to  the  aaaignment  of  the  book 
accounts  to  the  bank.  I  also  think  that  It  haa 
not  been  successfully  attadted.  Tbe  line  of 
assault  contained  In  the  bill  Is  not  sustained 
by  proof.  While  the  books  did  techulcall.r 
remain  In  the  hands  of  Phlllipa.  tbe  undis- 
puted testimony  Is  that- the  agHjOTiPfnt  was 
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macte  to  the  bank,  ud  the  boolu  wore  salmdt 
ted  to  the  bank  offlcera;  that  the  bUla  wcse 
collected  with  the  approval  of  the  bank  la  the 
name  <tf  the  solicitor  of  the  hank;  the  mtm- 
efs  rec^ved  from  them  were  paid  to  Phll- 
Upa.  who  deposited  the  msmey  In  the  bank, 
to  be  applied  to  the  payment  of  the  note. 
While  the  payment  of  the  nuHur  to  FbUllpa 
has  on  air  of  oddity,  yet  no  one  Is  called  to 
sontzadlct  the  statement  that  the  assignment 
was  presented  to  the  bank,  and  that  the 
money  was  sobseqoaitly  oollected  tm  and 
n-aa  paid  to  the  bank,  to  be  apidled  to  the 
payment  ot  this  note.  The  attack  open  the 
assignment  made  upoq  the  argnment  was 
put  iq»on  anotho'  ground;  namely,  that  Sew- 
ell  was  not  a  legal  director,  and  so  there  ms 
no  board  eztatinE  qoallded  to  make  the  as- 
slgnmmt  Bo^  whetho-  Sewdl  was  or  was 
not  a  de  jure  director,  he  was  admittedly  a 
de  facto  director.  In  respect  to  the  bank, 
which  was  a  third  party,  with  no  notice  of 
the  defect;  U  any  existed.  In  his  dlgtbiWy, 
the  assigument  was  wtircly  efflcadons. 

The  next  attack  la  iqion  the  chattel  mort^ 
gage,  by  odor  ot  whlob  PbUUps  sold  the  per- 
sonal property.  This  mortgage  was,  as  1 
hare  already  ranarked,  acecuted  on  May  9, 
1892.  At  that  time  the  corporation  was  In* 
solTeat  The  mortgage  wu  made  to  secnre 
the  antecedttit  llabtlil7  of  PhUlUw  as  tnd<H«er 
for  the  benefit  of  the  conqMny.  The  mooted 
validity  of  this  mortgage  Involres  the  qnes- 
tion  whether  the  board  of  directors  of  an  In- 
solvent corporation  can  secure  one  of  th^ 
own  members  for  an  antecedent  debt  by  a 
mortgage  <tf  the  property  of  the  company. 
The  question  Is  new  In  this  court  It  was 
held  in  the  case  of  Wllklnstm  t.  Banerle,  41 
N.  J.  Bq.  636,  7  Att  514.  that  an  tauolTent 
corporation  could  sell  Its  property  to  a  di- 
rector if  the  sale  was  bona  fide,  and  brought 
the  full  value  of  the  property.  It  was  held 
that  the  <^cers  of  such  ccoporatlon  coold  not 
divert  the  corporate  property  from  the  pay- 
mcsit  of  Its  debts,  and  it  was  becaose  snch 
a  sale  was  only  a  transmutation,  and  not  a 
itiversion  of  the  property,  that  the  sale  was 
sustained.  It  was  also  held  In  Vail  v.  Jame* 
son,  41  N.  3.  Eq.  648.  7  Atl.  620,  that  a  mort- 
gage made  by  an  insolvent  corporation  for 
the  purpose  of  preferring  a  creditor  was  not 
invalid.  The  great  weight  of  authority  Is, 
however,  opposed  to  the  existence  of  any 
power  In  a  board  of  directors  of  an  insolvent 
<*ompany  to  prefer  one  of  Its  own  members. 
The  weight  of  authority  is  In  support  of  the 
wholesome  rule  that  the  directors  of  an  In- 
solvent cOTporation  are  trustees  of  Its  funds 
toe  its  creditcffs.  Curran  v.  State,  16  How.* 
307;  Haywood  Lumber  Co.,  64  Wis.  689. 
20  N.  W.  184;  Wilkhison  v.  Bauerle,  41  N. 
J.  Bq.  635,  7  AtL  614.  The  doctrine  In  re- 
spect to  the  power  ot  trustees  to  use  trust 
propwty  for  their  own  benefit  to  the  disad- 
vantage of  their  cestui  que  trust  thus  be- 
comes applicable  to  the  dealing  of  directors 
with  the  funds  in  their  hands,  after  the  In- 


SDlrency  ot  the  owponitloQ.  If  any  of  mA 
directors  are  creditors,  they  stand  opoa  the 
same  footing  as  any  other  creditor;  bnt  by 
no  act  of  such  dlreetw  can  he  obtain  a  posi- 
tion aoperlflr  to  thattrf  the  otlier  crBdltom  for 
whose  benefit  he  holds  the  trust  assets.  Mr. 
Moraweta  remarks  that  'it  i>  the  duty  of  the 
directwB  and  otheragents  of  an  insolvent  cor- 
poration to  preserve  Its  assets  for  the  benefit 
of  the  creditors.  The  legal  ownership  of  the 
assets  is  not  altered  by  its  insolvency,  and 
the  regular  agaits  of  the  corporation  retain 
the  same  powers  of  managooent  with  which 
they  were  originally  invested.  But,  upon  the 
insolvency  <st  a  corpwation,  an  equitable  Hen 
ot  the  creditors  attaches  ui»on  all  the  com- 
pany's assets;  and  the  directors,  who  only 
formerly  stood  In  a  fldnctary  relation  to  the 
cwporate  members,  become  placed  tai  ra  fidu- 
ciary relatioo  to  its  creditors.  •  *  *  if 
thentselTeB  creditors,  they  cannot  receive  any 
advantage  or  preference  In  the  payment  of 
their  <dalmB  at  the  expense  of  other  credlt- 
ora"  Mw.  Pub.  Owp.  I  579.  In  H^wood  v. 
Lnmbw  Oa,  supra,  a  mortgage  had  been 
made  by  an  InsolTent  company  to  some  of  the 
directors,  to  secnre  an  antecedent  debt  The 
mortgagee  filed  a  bill  to  foreclose  the  mort- 
gage^ which  suit  was  defended  by  the  re- 
ceiver of  the  corporation.  The  court  in 
holding  that  the  mortgrage  was  void,  em-  . 
ployed  this  language:  "The  directors  and  of- 
ficers made  the  mortgage,  or  directly  caused 
it  to  be  made,  to  themsdvea  They  occupied 
a  fiduciary  rdatlon  to  the  company,  Its  stock- 
holdos,  and  Its  creditors,  and  they  had  no 
right  to  nse  aveh  relation  and  their  offlchil 
position  for  theta-  own  benefit  and  to  the  In- 
Jury  of  othm  in  equal  right  In  Beach  v. 
MUler,  ISO  lU.  162,  22  N.  B.  464,  the  ques- 
tion arose  wh^hw  an  Insolvent  company 
could  secure  an  antecedent  debt  due  a  direc- 
tor by  a  sale  to  htm  of  Its  property  to  pay 
such  debt  The  court  ranarked  that,  so  long 
as  a  corporation  mualned  solvent  its  di- 
reotora  were  agents  or  trustees  for  the  stock- 
holders: but  the  moment  It  became  Insol- 
rent  its  directum  occupied  a  different  rehi- 
thn.  The  assets  must  then  be  regarded  as  a 
trust  fnnd  tor  the  payment  of  all  its  cred- 
Itavs,  and  the  directors  occupy  the  position  of 
trustees;  and,  the  fldndary  relation  then  ex- 
isting, they  may,  with  propriety,  be  prohib- 
ited from  purchasing  the  trust  property." 
The  court  was  speaking  In  view  of  the  fact 
that  the  purchase  was  to  be  paid  for  by  the  ap- 
plication of  the  precedent  credit  held  by  the 
director.  In  Richards  v.  Insurance  Co.,  43 
N.  H.  263,  on  a  bill  filed  by  the  creditors  of 
an  Insolvent  company,  It  was  held  that  the 
directws  were  trustees  of  the  fonds  for  the 
creditm,  and  were  bound  to  apply  them 
pro  rata,  and  could  not  use  them  to  exonerate 
themselves  to  the  injury  of  other  creditors. 
Ail  the  cases  bearing  upon  this  question  arc 
collected  by  Mr.  Justice  Woods  in  his  opinion 
in  the  case  of  Lipplncott  v.  Carriage  Co.. 
25  Fed.  577-680.  He  verv  oareHilIv  States 
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ttm  nde  to  lie  derived  ttaax  these  cases  In 
tliese  wordB:  "It  hae  been  oftm  said  by 
jodges,  inclndfaig  those  of  the  federal  ra- 
pteme  cottrt.  that  the  property  ef  an  Insol- 
rmt  company  Is  a  trnst  fund,  and  that  the 
•directors  are  tmBtees  fer  the  creditors;  and, 
If  this  w»e  strictly  so.  It  la  manifest  tiiat  no 
preference  whateTer  shoald  be  allvwed  lie- 
tween  creditors  standing  In  the  same  rela- 
tion to  the  fond.  These  statements  are,  how- 
ever, true  In  a  qaalifted  sense,  and  lead  legal- 
ly, If  not  necesaart^,  to  the  coDcluslon  that 
In  sncfa  cases  the  directors,  If  they  give  pref- 
■ereuces,  must  do  It  unbiased  by  crasldcratlons 
of  personal  advantage  or  gain."  I  regard 
-this  is  a  salutary  role,  groimded  upon  gen- 
eral  equitable  prlnclplsB.  This  view  Invall- 
dates  the  chattel  mortgage  executed  on  May 
'9th  to  Phillips,  as  mortgagee. 

Lastly,  in  respect  to  the  real-estate  mort- 
gage made  to  Phillips  to  secure  him  for  hte 
Indorsement:  It  appears  that  ttais  mortgage 
was  autlMrized  by  the  board  of  directors  on 
March  ITth,  and  was  execvted  on  March  ISUi, 
and  was  recorded  liay  10th.  If  it  was  dellv- 
«red  at  the  ttma  It  was  exeatted.  It  would  not 
be  luralldated  by  ite  rale  Just  applied  to  tbe 
chattel  mortgage  of  May  0th.  hill  states 
that  the  company  was  tasolvent  oo  May  WSl 
Therefore,  op<m  the  pleadings,  tbe  real-estate 
□KHtgaKe  was  executed  while  the  company 
was  still  solvent  What  becaaae  of  this  mort- 
gage after  It  was  executed  does  not  appear. 
There  is  no  alluskm  In  the  pleadings  nor  In  the 
•evldaice  to  the  cnstody  of  this  Instrument, 
from  the  date  «f  Ita  exacotloB  to  the  time  of 
Its  registration.  Now,  I  think  that  some  evl- 
■dence  should  have  been  produced  to  show  that 
the  mortgage  was  acttnlly  delivered,  and  so 
became  an  executed  contract  between  the 
■company  and  Phillips  btfore  tlie  day  it  was 
r«ccrded.  But,  aatde  from  this  view  of  the 
legality  of  that  instrument,  1  think  there  Is 
another  aqtect  in  which  it  Is  deflective,  when, 
as  now,  attacked  by  tlie  representative  of  the 
creditors.  The  mortgage,  as  I  have  fUready 
remarked,  waa  k^t  from  reeoi'd  nntll  after 
the  company  became  insolvent.  Tbe  bill 
charges,  and  the  charge  is  not  denied,  that  all 
the  debts  were  contracted  between  the  date  of 
the  ^recutlon  and  the  date  of  recording  the 
moi-tgage.  Now,  tt  is  admitted  that  the  mere 
failure  to  record  a  mortgage  is  not  In  Itself 
a  conclusive  reason  for  settti^  It  aside  for 
the  benefit  of  subsequent  creditors  having  no 
qwclflc  Uens;  but  tliat  any  concealment  of  an 
Instmmait  of  this  kind  Is  a  badge  of  fraud, 
which  may,  1^  reason  of  the  circumstances 
surrounding  tbe  ctmcealment,  be  snffldent 
ground  for  avc^dlng  such  an  tatstrmnent  tn 
respect  to  subseqoent  creditors,  Is  mtirdy  set- 
tled. In  Hungetford  v.  Earle,  2  Yem.  261, 
it  was  held  that  a  deed  not  at  first  fraudu- 
lent may  afterwards  become  so  by  being  con- 
cealed or  not  pursued,  by  which  means  cred- 
itors are  drawn  in  to  lend  their  mon^.  Tbe 
faliui-e  to  record  a  deed  or  mortgage  when 
there  is  nu  apparent  change  of  poasenleii  has 


been  held  in  a  number  of  cases  to  be  a  stroDg 
dnmmstanee  against  the  validity  of  such  in- 
strument when  tt  was  attacted  tbe  cred- 
itors, who  become  such  Intervening  the  tiiat 
of  Its  execntlon  and  the  time  of  ita  record. 
Coates  V.  Gerlaeh,  44  Pa.  St.  43;  GiU  t. 
Grtffitb,  2  Md.  Gb.  270;  Billiard  v.  Qigte.  4>j 
Miss.  300;  NeoUa  v.  Welta,  Fanso  &  Co., 
n.  S.  428;  BlCBnarbanaett  v.  ahemuB,  1D5  U. 
8.  100. 

Now,  In  respect  to  the  clrcQmstances  sor- 
rouidlng  the  execntion  of  tbe  present  mot- 
gage,  the  evidence  la  very  strong  tbat  at  tin 
time  this  Inatmment  was  executed,  Sh^len- 
berger  and  PbUHps  held  all  tbe  outstandlt^ 
stock  of  the  corporation.  The  sfaaxvs  osteos}- 
biy  held  by  Sew^l  were  bought  with  Pba 
lips'  money;  and.  althoo^  Phlllipe  daims 
that  there  waa  an  auderstandlBg  that  8ew^ 
was  to  r^y  falm,  tibe  conduct  of  botb  Pb!l- 
Ups  and  Sewell  la  rvrf  persuasive  that  Pb!I- 
Upe  was  to  practically  ooatrol  the  stock,  aod 
that  the  transfor  of  It  to  aeweK  was  for  the 
mere  purpose  of  equipping  him  with  the  nns- 
inal  character  of  stt>ckh<Ader,  so  that  he  could 
be  elected  to  constitute  the  reqtitred  third  di- 
rector. PhliUpe  was  an  acUve  a^rait  In  re- 
anadtatla^  the  meribnad  corpomtloB.  He 
and  Ebellenkerssr  ware  la  fact  t3ie  corpora- 
tion.  They  had  made  as  tbe  corpora tkm,  and 
both  lodlvldttaUy  indorsed,  tbe  promtesorr 
note  by  the  dlaeonat  at  whldi  the  delrts  at 
tbe  cenpany,  taeindlng  a  debt  to  PhSlltpB 
Mnwrif,  wwa  paid.  The  real-«etate  nortgsge 
was  made  to  secure  PhUUps  against  his  Ht- 
btlltr  upmi  thta  ttOM,  and  lacldentaUy  te  8^ 
core  ahelie&bergcr  also.  The  original  cbattH 
mortgage  waa  to  secare  PUUips  for  the  sd- 
dltlooal  advance  of  ^lOSO.  The  future  tinan- 
ctel  sucoess  of  tbe  company  waa,  in  the  li^t 
of  Its  past  failure,  prablcanatfeaL  If  it  sboaM 
HKoeed,  there  would  be  no  use  for  tlie  two 
mortgages;  If  tt  ahooid  fail,  then  they  were 
to  be  resorted  to  for  indemnity.  The  «cpai- 
meot  was  to  be  made  at  the  risk  of  future 
creditors.  Vot  the  pnrpoee  of  leavtog  tlie 
credit  of  the  company  oalmpaired,  the  mort- 
gages were  kept  from  record.  When  in- 
solvency came.  It  was  too  late  to  recwd  tiH- 
diattel  mortgage,  so  the  real-estate  mortga^ 
only  was  registered.  I  have  no  doubt  from 
the  testimony  that  these  were  tbe  nioUT« 
which  induced  the  delay.  When  It  Is  kept  in 
mind  that  Phillips  was  tbe  active  officer  for 
the  corporation  who  caused  tbe  execntion  of 
tlte  mortgage,  as  well  as  the  mortg^ee  for 
whose  benefit  it  was  made,  the  whole  ar- 
rangranent  was  equivalent  to  an  agreement 
between  the  parties,  mortgagor  and  mortsH- 
to  keep  tbe  mortgage  from  record  tor  tbe 
purpose  of  sustaining  the  credit  of  tbe  oom- 
pany  by  concealing  its  existence.  Undfr 
these  clrcamRtanceB,  I  think  tbe  mortgsjre 
must  tte  regarded  as  made  to  hinder  and  de- 
lay creditors,  and  so  held  to  be  f  mnduleiit 

The  decree  of  ti>e  court  of  dumcuy  ahooM 
be  reversed,  and  a  decree  made  In  conformity 
with  the  views  hweln  ietaijnuedJ 
Digitized  by  ^^TjOylt: 
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BOARD  OF  PINANCB  OF  JBRSBY  OITT 
T.  MAYOR,  BTO..  OF  JIDBSBT 
CITY  et  a!. 
(Conrt  of  Erron  and  Appeals  of  New  3mey. 
March  80,  1895.) 

MUXICIPAI.  COHPORATIOITB  —  LlOHTnTO  CONTUOTa 
— B»PXCT  OF  Ctratitb  AOT. 

1.  The  board  of  street  and  water  conatnls- 
aiooert  of  the  city  of  Jersey  City  are  required 
to  advertise  for  proposals  for  contracts  for 
street  liehting,  where  the  expenditure  is  to  ex- 
ceed (600;  stating  approximately,  at  least,  the 
amount  or  extent  of  the  Ushting  to  be  done  un- 
der the  contract  contemplated. 

2.  The  second  section  of  the  act  of  May  1, 
1894  (P.  L.  ITO),  does  not  Talidate  contracts 
made  in  disregard  of  the  reqaiienMat  of  inch 
adrertiscment. 

(SyUabus  by  the  Court) 

Error  to  svpreme  court 

From  a  Judgment  of  the  anprane  oonrt 
toochizig  tlw  validity  «f  certain  oontracts  for 
lighting  BtreetB  in  the  city  of  Jersey  Gtty, 
granted  to  the  United  Qna  ImproTemeot  Com- 
pany, the  Jersey  City  QasUght  Company,  the 
Consumers'  Q&a  Oompany,  the  Peoj^'s  Gas- 
light Company,  and  othen,  the  board  et 
finance  of  Jersey  City  bringserror.  BumneA 
in  part  and  affirmed  in  part 

Charles  L.  Corbin,  for  plaintiff  in  error. 
Flarel  McQee,  for  defendants  in  error. 

McGZIjIi,  Gh,  The  "writs  of  error  bring  up 
for  review  five  judgments  of  the  supreme 
court  touching  the  legality  of  five  separate 
contracts  for  street  US;htlng  In  the  city  of 
Jersey  Olty,— one  contract  for  electric  light- 
ing, another  for  lighting  by  oil,  uid  the  other 
three  for  lighting  by  gas.  The  first  two 
nnmed  were  sustained,  as  valid,  by  the  su- 
l)renie  court,  but  the  three  gaB-ngfatlng  con- 
tracts  wne  set  aside  because  they  extended 
for  a  longer  period  than  five  years,  which 
was  the  nuudmnm  term,  limited  by  law,  for 
such  a  contract  We  concur  In  the  conclu- 
sions of  the  supreme  court  upon  which  the 
three  gas-lighting  contracts  were  set  aside. 
That  court  did  not  express  an  opinion  upon 
the  question  of  the  regularity  of  the  adver- 
tisements for  proposals  for  the  contracts  in 
qnestloo. 

By  the  15»th  section  of  tiie  "Act  to  reor- 
ganize the  local  government  of  Jersey  City," 
approved  March  31,  18T1  <P.  L.  1871,  p.  1160), 
it  is  provided  that  no  contract  for  work  or 
uintcrials,  tequliing  an  expenditure  of  more 
than  $500,  shall  be  entered  Into  by  any  board 
or  department  of  the  city  government  except 
after  due  advertisement  for  six  days,  at 
least,  In  official  newspapers.  By  the  twenty- 
seventh  section  of  a  supplement  to  that  act, 
approved  March  24,  1873  (P.  L.  1873,  p.  407), 
it  is  provided  that  all  advertisements  for 
proposals  for  doing  work  or  furnishing  ma- 
terials shall  contain  an  approximate  estimate 
of  the  amormt  of  the  various  kinds  of  work 
or  materials  required.  By  the  fourteenth 
section  of  the  act  approved  March  28,  1891 
(P.  L.  1S91,  p.  2m,  which  creates,  for  clUes 
v.8lA.no.9— 40 


of  tlie  first  elaas,  boards  of  street  and  w^ter 
eomralssloaars,  and  defines  their  powers  and 
duties,  the  provisions  of  the  charter  of  Jer- 
sey City,  above  referred  to,  became  appli- 
cable to  tSie  board  of  street  and  water  com- 
BtfsBloners  of  Jersey  Olty.  We  think  that, 
by  force  of  this  legislation,  the  board  of 
street  and  water  commissioners  of  Jersey 
City  was  required  to  advertise  for  proposals 
for  contracts  for  the  street  lighting  In  ques- 
tion, and  approximately,  at  least,  state  the 
amount  or  extent  of  the  lighting  which  each 
pn^iosed  contract  would  require.  That  board 
did  advertise  for  proposals  for  lighting,  and 
(Hd  Indicate  the  several  sections  of  the  city 
to  be  lighted  by  the  several  contracts,  but 
failed  to  state,  approximately  or  otherwise, 
either  the  nnmber  of  lamps  to  be  lighted,  or 
the  len^'th  of  time  for  which  the  proposetl 
contracts  were  to  continue.  The  advertise- 
ments referred  to  specifications  on  file  in  the 
office  of  the  derk  of  that  board,  but  those 
specifications  did  not  Intimate  how  long  the 
contracts  were  to  run,  nor,  except  In  the 
case  of  the  contract  for  lighting  with  oil, 
how  many  lamps  were  to  be  lighted.  It  Is 
true  that  by  going  through  the  districts  In- 
dicated In  the  advertisements,  it  was  possible 
fora  bidder  to  estimate  the  number  of  lamps, 
but  that  It  was  not  within  the  meaning  of 
the  law  that  such  a  deterrent  tesk  should  be 
imposed  Is  conspicuous.  The  express  require- 
ment of  the  statute  is  tbat  the  estimate  shall 
aroear  in  the  advertisement  But,  be  this 
as  It  may,  as  the  length  of*  the  term  to  be 
covered  by  the  proposed  contracts  was  not 
stated,  the  value  of  the  contracts  remained 
undisclosed,  and  Incapable  of  being  ascer- 
tained. It  itf  apparent  that  the  tendency  of 
the  annotmcement  of  long  contracts  would 
have  been  to  Induce  competition,  because  of 
the  encouragement  such  contracts  would  of- 
fer capital  to  embark  In  the  enterprise  they 
would  present.  We  think  that  the  advertise- 
ments were  not  in  compliance  with  the  re- 
qulreaieats  of  the  statute,  and  that  the  dtfect 
In  the  proceedings  in  this  respect  Is  fatal  to 
all  the  contracts. 

The  attention  of  the  court  has  been  directed 
to  the  act  of  the  legislature  ai^roved  May 
1,  18»4,  entitled  "An  act  relative  to  the  light- 
ing of  streets,  roads  and  public  places  In  this 
state"  (P.  li.  170),  the  second  section  of  which 
provides  that  any  contract  theretofore  entered 
Into  by  any  city  for  the  lighting  of  public 
streets,  roads,  or  public  places  thereof,  "for 
any  period,  not  exceeding  ten  years,  shall  be 
as  valid  and  effectual  as  If  the  same  had 
been  entered  Into  and  made  pursuant  to  leg- 
islative authority  for  such  term,"  and  It  Is 
Insisted  that  thereby  the  contracts  In  ques- 
tion have  been  legalized.  But  It  Is  deemed 
that  that  act  does  not  by  its  terms,  validate 
any  of  the  contracts  against  the  objection 
that  the  proposals  for  them  were  not  adver- 
tised In  accordance  with  the  requirements  of 
law.  It  Is  noted,  in  the  language  of  the 
statute,  that  the  only  defect  coBtemplaied[ 
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and  ^waived  U  In  tbe  length  ot  the  term  of 
tlie  contract.  The  provision  Is  that,  where 
a  contract  has  been  entered  into  for  less 
than  10  years,  It  is  to  be  as  valid  and  ef- 
fectual as  if  it  had  been  entered  Into,  pur- 
suant to  legrlslative  anthorltr,  for  Its  term. 
As  has  been  seen,  the  law  authorized  the 
conti-acts  only  after  due  advertlaement  for 
proposals  for  them,  without  which  they  were 
not  entered  Into,  pursuant  to  legi^tlTe  au- 
thority, for  any  term.  That  fatal  n<Hicom- 
pllance  with  the  law  has  not  been  waived. 
Taking  this  view  of  the  meaning  of  the  act 
of  1891,  it  is  not  necessary  to  our  conclusion 
to  pass  upon  the  Inslstment  that  the  act  is 
within  the  constitutional  inhibition  of  a  spe- 
cial law  to  regulate  the  internal  affairs  of  a 
city,  upon  the  ground  that  such  contracts  aa 
those  In  question  are,  of  necessity,  replete 
with  covenants  and  terms  which  are  appli- 
cable only  to  the  contracting  parties,  of  whom 
a  city  Is  one,  and  consequently  their  estab- 
lishment by  retrospective  enactment  must 
result  in  a  special  regulation  of  internal  af- 
fairs of  that  city.  I  am  strongly  Inclined  to 
the  opinion  that  the  proposition  is  entirely 
sound.  It  appears  to  me  that  to  hold  other- 
wise would  open  a  way  wh^eby  the  consti- 
tutional provision  inv(d£ed  might,  with  ease, 
be  stripped  of  its  salutary  effect  Indeed,  I 
fail  now  to  perceive  any  process  of  reason 
by  which  a  subsequent  legislative  waiver  of 
a  single  fatal  defect  in  such  a  contract  can 
be  regarded  otherwise  than  aa  within  the 
consUtutlonal  Interdiction.  Our  conclusion 
is  that  all  the  contracts  are  Invalid,  and  that 
the  Judgments  which  sustain  two  of  them 
must  be  reversed,  and  that  the  Judgments 
which  set  aside  the  other  three  most  be  af- 
firmed. 


McQONIGLB    v.    AGRICULTTJBAL  INS. 
CO.  OF  WATERTOWN.  N.  Y. 

(Snptene  Court  of  Pennsylvania.  April  8, 
1806.) 

FiBH  InURAKCB  POLICY— ViOLATIOH  0»  COMSt- 
TIOXB— AeSBBMCNT  TO  ABBirHATB. 

Where  the  terms  of  a  flre  insurance  poli- 
cy were  violated  by  an  incumbrance,  an  agree- 
ment by  defendant,  after  notice  of  such  viola- 
tion, to  arbitrate  the  amount  of  a  loss  In  con- 
sideration of  plaintifF'B  waivinfT  part  of  his 
claim,  ia  a  waiver  of  sudi  breach. 

Appeal  from  court  of  common  pleas,  Sus- 
quehanna county. 

Action  by  George  McGonigle  against  the 
Agricultural  Insurance  Company  of  Water- 
town,  N.  Y.,  on  a  flre  insurance  policy.  Judg- 
ment was  rendered  for  plaintiff,  and  defend- 
ant atq^eals.  Alflrmed. 

The  following  is  the  charge  of  the  trial 
judge: 

"On  the  28th  day  of  October,  1888,  George 
McGonigle  effected  an  insurance  uiwn  his 
dwelling  house  and  household  furniture  con- 
rained  therein,  and  his  barn  and  contents,  sit- 


uated In  the  township  of  Herrick,  in  tlilc 
county,  in  the  Agrlcnltoral  Insurance  Com- 
pany of  Watertown,  N.  Y.  The  policy  was 
counteraigned  as  of  that  date,  and  by  its 
terms  It  was  an  Insurance  from  'October  20. 
1888.  to  Octob^  20.  1893,  at  noon.*  Tlie 
amount  specified  in  the  policy  was  $700  on 
the  dwdllng  house,  $500  on  the  household  fur- 
niture therein,  $400  on  family  provisions  anil 
wearing  apparel  therein,  $200  aa  {Hinted 
books  and  sliver  plate  thraein,  $50  on  oisan 
therein,  and  $25  on  sewing  machine  therein. 
On  the  2lBt  day  of  August,  1892,  duriog  tbe 
life  of  this  policy,  this  house  and  some  of  its 
contents  were  destroyed  by  fire.  The  odcod- 
tradicted  testimony  shows  that,  immediately 
after  the  flre,  Mr.  McGonigle  notified  the  local 
agent,  Elijah  Carpenter,  of  the  flre,  and  tMt 
on  the  3l8t  day  of  August,  1892,  or  about  tkit 
time,  a  man  by  the  name  of  H.  D.  CranelL 
claiming  to  be  the  agent  and  adjoatec  of  tlie 
company,  came  to  the  bouse  of  Mr.  McGoii- 
gle,  some  distance  from  where  hSa  house  vas 
burned;  that  at  the  time  they  made  out  wliat 
the  parties  claimed  to  be  proofs  of  loss,  and 
agreed  upon  an  arbitration  as  to  the  actual 
damages  that  occurred  to  McGonigle  by  rea- 
son of  the  burning  of  the  bouse.  So  far  tbe 
evidence  is  undisputed.  The  plaintiff  bif 
brought  this  action,  claiming  that,  at  the  time 
this  adjusts  of  the  defendant  company  was 
there,  they  made  a  settlement  of  the  kes 
which  occurred  to  the  personal  property  and 
the  house.  As  we  recollect  the  evidence,  Mr. 
McGonigle  claimed  that  the  actiuU  loss  apoii 
the  personal  property  was  upward  of  $500. 
as  he  had  made  It  up  in  a  statement,  and 
that,  after  giving  the  Items  of  the  loss  to  tlx* 
adjuster,  the  adjuster  claimed  that  the  amount 
was  too  high,  and  made  up  another  statemeDt 
himself,  which  amounted  to  $487.33;  tint 
there  was  some  controversy  b^ween  Mr.  Mc- 
Gonigle and  Mr.  Cornell,  the  adjuster,  as  tu 
the  amount,  but  that  they  finally  agreed  tluii. 
If  McGonigle  would  accept  the  figures  or  tbe 
adjuster  upon  the  personal  property,  tbey 
would  go  on  and  appoint  appraisers  for  tlie 
real  estate,  and  whatevw  damage  the  apprais- 
en  found  that  the  plaintiff  had  suffered  hj 
reason  of  the  burning  of  his  house  sboulil  be 
added  to  the  amount  of  the  damage  to  tbe 
personal  property  as  fixed  by  the  adjiiiiter. 
and  that  the  company  would  Immediately  pay 
the  amount.  The  defendant  claims  that  do 
such  agreement  was  made.  Mr.  Gwnell  tes- 
tifies that  all  he  did  was  to  make  a  statemait 
of  the  amount  of  the  different  Items  of  tbe 
loss  on  the  personal  property,  and  make  tbe 
arrangements  for  the  arbitration  of  tbe 
amount  of  the  damage  to  the  house;  but  tbit 
he  made  no  agreement  whatever  by  wbicli 
there  was  a  compromise  or  settlement  uf  .my 
conflicting  claims. 

"By  the  terras  of  the  policy  which  waa  is- 
sued to  the  plaintiff  In  this  case,  and  accepted 
by  him,  it  was  agreed  that  the  entire  policy 
should  become  void  If  the  property,  real  or 
pei'sonal,  covered  by  this  pollcy,.or  any  part 
Digitized  by  ^^OOglC 


Pa.) 


Mc602naLE  9.  AGSIOULTURAL  INS.  CO. 


627 


thereof,  be  or  become  Incnmbered  hj  a  mort- 
gage, trust  deed,  Jodsment,  w  otberwlse. 
But  tbe  policy  al8o  contains  a  wrtttoi  state- 
ment that  91,S00  incumbrance  is  permitted. 
There  Is  also  the  following  cladse  at  the  dose 
of  tbe  policy:  This  policy  Is  made  and  ac- 
cepted subject  to  the  foregoing  stipulations 
and  conditions,  and  no  officer,  agent,  or  rep- 
resentative of  this  company  shall  have  power 
to  waive  any  provision  or  condition  of  this 
policy  except  such  as,  by  tbe  terms  of  this 
policy,  may  be  the  snbject  of  agreement.  In- 
dorsed beretm  or  added  hereto,  and  as  to  such 
provisions  and  ctmdltions  no  officer,  agent,  or 
r^resentatlve  shall  have  such  power,  or  be 
de«ned  or  held  to  have  waived  each  provision 
or  condltltm,  unless  sncb  waiver,  if  any,  shall 
be  written  npon  or  attached  hereto,  nor  shall 
any  privilege  or  permission  affecdng  Insur- 
ance under  this  policy  exist  or  be  claimed  by 
the  insured  o&Iess  so  written  or  attached.' 
The  plaintiff  accepted  this  policy  of  ins\u*ance 
with  all  these  conditions  attached,  and  by  tbe 
terms  of  the  pcdlcy  he  Is  bonnd  by  these  con- 
ditions. It  appears  in  evidence  that  there 
was  daring  the  time  that  this  policy  was  in 
force,  and  at  the  time  of  the  flre^  a  mortgage 
against  this  pn^rty  of  upward  of  fS,000. 
This  mortgage,  as  it  appears  by  the  testi- 
mony, was  OTighially.a  little  more  than 
600.  In  October,  1891,  this  mortgage  was  fig- 
ured  up,  the  interest  added,  the  payments 
which  had  been  made  upon  it  deducted,  and 
a  new  mortgage  given  for  the  gross  amount 
then  due.  Taking  this  testimony  that  Is  un- 
contradicted, there  must  have  been  at  the 
time  of  issuing  this  policy  an  Incumbrance 
npon  the  pn^}erty  of  more  than  the  amount 
allowed  in  the  policy,— allowed  by  its  terms, 
—which  of  itself  would  defeat  a  recovery  up- 
on this  policy,  and  would  be  a  good  defense 
to  a  suit  brought  on  It.  The  defendant  claims 
that  they  have  not  waived  that  provision  in 
the  policy,  and  that  the  agent  or  adjuster 
that  they  sent  there  had  no  right  or  authco-- 
Ity  to  waive  It,  and  that,  therefore,  there  can 
be  no  recovery  In  this  case.  They  claim  that, 
at  the  time  of  this  alleged  settlement,  the  de- 
fendant, through  Its  agent,  baring  ascertained 
for  the  ftrst  time  that  this  incumbrance  ex- 
isted to  an  amount  more  than  was  allowed 
by  the  terms  of  this  policy,  thereby  roiderlng 
it  uncollectible,  Mr.  Cornell  racpresaly  notified 
the  plaintiff  that  he  had  no  authority  from 
the  company  to  waive  this  provision  In  the 
policy,  but  agreed  that  he  would  do  what  he 
could  ta  get  the  company  to  waive  It.  On 
the  other  band,  the  plaintiff  claims  that,  with 
full  knowledge  of  this  Incumbrance  and  Its 
amount,  the  agent  of  the  company  expressly 
agreed  to  make  this  compromise  and  settle- 
ment; that  they  did  make  It,  and  that,  by 
reason  of  such  compromise,  the  plaintiff  de- 
ducted a  portion  of  tbe  loss  which  he  claimed 
to  have  sustained  by  reason  of  the  fire. 

"As  we  understand  the  law  and  the  evi- 
dence In  this  case,  it  is  a  question  of  fact  for 
yon  to  determine  first,  whether  Mr.  Oomell 


came  there  as  tbe  agent  of  the  defendant 
company,  authorized  to  settle  that  loss  and 
arrange  the  amount  that  should  be  paid  by 
the  company.  If  be  was  so  authorized,  then 
he  had  a  right  to  waive  these  provisions  of 
the  policy  in  relation  to  incumbrance  by  a 
settlement  agreeing  upon  a  specific  sum  to 
be  paid  by  the  company.  If  he,  having  a  full 
knowledge  of  the  stlpulattons,  and  having  au- 
tbori^  to  make  a  settlement  of  that  kind, 
whereby  the  plaintiff  released  some  portion 
of  tils  claim,  tbat  agreement  would  be  bind- 
ing upon  tbe  company,  and  a  suit  conld  be  in- 
stituted and  maintained  upon  that  agreement, 
and  a  recovoy  had  thereon.  Bnt  If,  at  the 
time  when  tbe  plaintiff  claimed  that  Mr.  Cor- 
nell made  this  agreement  with  him,  he  did 
not  hi  feet  make  It,  bnt  Informed  the  plain- 
tiff that  he  had  no  power  or  anthority  to  moke 
It,  then  your  verdict  should  t>e  for  the  de- 
fendant Bnt  if,  on  tbe  other  band,  you  find 
that  he  did  have  power  and  authority  to  make 
such  a  settlement,  and  that  he  did  make  it, 
and  tliat  thereby  the  plaintiff  released  a  por- 
tion of  his  claim,  and  the  agent  agreed  with 
him  that  tbe  company  would  immediately  pay 
tbe  balance,  then  the  plaintiff  would  be  entitled 
to  recover  in  this  action  the  amonnt  so  agreed 
upon,  with  Interest  upMi  it  from  the  time  It 
was  agreed  to  be  paid.  As  we  view  it,  this 
is  entirely  a  qnestion  of  fact  for  yon,  bnt  the 
burden  of  proof  is  npon  tbe  plaintiff  to  estab- 
lish this  contract  by  the  weight  of  evidence. 
By  the  terms  of  the  policy,  the  plaintiff  is  en- 
titled only  to  recover  two-thirds  of  tbe  amount 
of  the  actual  loss  upon  the  real  estate.  There 
was  nowalverof  that  provision  In  the  termsof 
that  written  agreement  to  refer  to  arbitrators 
the  amonnt  of  the  damage  on  the  real  estate. 
Therefore,  If  this  was  an  action  upon  the  pol- 
icy Itself,  tbe  plaintiff  could  only  recover  two- 
thirds  of  tbe  amount  of  tbe  award  of  the  ar- 
bitrators as  to  the  damage  upon  his  real  es- 
tate. Bnt  this  is  not  aif  action  upon  the  pol- 
icy. It  Is  an  action  upon  the  verbal  contract 
which  the  plaintiff  alleges  be  made  with  this 
defendant  company,  by  the  terms  of  which  he  * 
claims  and  alleges  that  he  was  to  be  paid  a 
certain  amount  for  the  personal  property  and 
the  full  amount  of  the  award  which  tbe  ap- 
praisers should  make  on  the  real  estate.  If 
yon  find  that  there  was  sncb  a  vtfbal  con- 
tract made,  you  most  also  find  from  tbe  evi- 
dence what  the  terms  of  that  contract  were. 
If  you  find  the  terms  as  testified  and  claimed 
by  the  plaintiff,  then  yon  oould  find  for  tbe 
plaintiff  tbe  full  amount  of  tlw  award  of  tbe 
arbitrates. 

"The  defendants  counsel  has  asked  me  to 
Instruct  yon  tliat,  under  all  the  evidence  In 
this  case,  your  verdict  must  be  for  the  defend- 
ant' Answer:  We  refuas  to  so  charge  you. 
and  leave  the  queitloii  to  jroo  u  we  hava 
stated." 

A.  H.  Sawyer  and  Charles  L.  Hawley,  for 
appelant  McOollum  &  Smith  and  L.  V. 
Wedeman,  fw  appellee,  ^  i 
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PER  CURIAM.  Tbis  suit  was  broaght, 
not  on  the  policy  of  insurance  issued  by  de- 
fendant company  to  plaintiff,  but  upon  tbe 
agreement,  alleged  to  have  been  made  after 
the  fire,  betweoi  the  company,  through  Its 
adjuster  and  agent,  H.  D.  Cornell,  and  the 
plaintiff,  fixing  the  amonnt  of  loss  on  the  per- 
sonal property,  and  appointing  aK>rai8ers  to 
determine  the  amount  of  damage  to  the  real 
estate,  etc.  The  testimony  tended  to  show 
that,  with  full  knowledge  of  all  the  facts  and 
circumstances,  the  agreement  was  made  sub- 
stantielly  as  alleged.  The  submission  to  ap- 
praisers named  therein  was  not  only  rigned 
by  the  parties,— by  plaintiff  in  person  and  by 
"H.  D.  Cornell,  for  Co./'— bat  the  appraisers 
thus  chosen  proceeded  to  appraise  the  dam- 
age to  the  real  estate,  and  awarded  therefor 
tlie  sum  of  ¥675.  In  rlew  of  this  and  other 
testimony,  to  which  reference  might  be  made, 
It  is  Tery  evident  that  Hie  case  depended  on 
questions  of  fact  which  were  for  the  exdn- 
sire  determination  of  the  jury.  Tlieae  qncs- 
tions  were  fairly  submitted  in  a  clear  and 
able  charge,  to  which  no  Just  exceptl<m  can 
be  taken.  The  result  was  a  Terdict  In  tayat 
of  the  plaintiff,  and  It  was  fuUy  warranted 
by  the  law  and  the  evidenoe. 

It  is  unnecessary  to  consider  the  apeciflc8>- 
tions  of  error  in  detalL  There  1b  notliing  in 
the  record  that  would  Justify  us  In  sustain- 
ing any  ot  them.  The  case  was  weU  and 
carefully  tried,  and  the  Judgment  should  not 
be  disturbed.   Judgment  affirmed. 


CITY  OF  PHII/ADELPHIA  t.  AMERICAN 
UNION  TEL.  CO. 

(Supreme  Court  of  Pennsylranla.  AjkiI  8, 
189Q.) 

Ikterstatb  CoMifiKCB— Citt  Obdihjuiob  — Tols- 

Ci^  ordinances  imposing  an  annual 
charge  on        poles  and  wires  of  a  telegraph 
company  within  the  city  ore  not  regulatious  of 
*  interstate  commerce. 

Appeal  from  court  of  common  pleas,  Phlla- 
delpbia  county. 

Action  by  city  of  Philadelphia  against  the 
American  Union  Telegiaph  Company  to  re* 
coTer  a  tax  on  defendant's  wires.  Judgment 
was  rendered  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

The  following  are  the  facts  In  the  case: 
Defendant  set  up  the  defense  that  the  ordi- 
nances were  Illegal  and  void.  In  that  It  had 
paid  to  the  commonwealth  of  PennsylTanla 
all  taxes  upon  the  ralne  of  said  poles  and 
wires  as  Included  In  and  represented  by  Its 
capital  stock,  and  upon  the  gross  receipts 
derived  from  the  use  thereof;  and  further, 
that  it  had  accepted  the  act  of  congress,  ap- 
proved  July  24,  1800,  and  that  the  poles  and 
wires  In  question  were  principally  employed 
and  operated  in  the  transmission  of  mes- 
t^ages  between  the  different  states,  and  were 
Instruments  of  commerce;  that  the  charge 


upon  the  wtres  and  poles  In  qneatloii  pro- 
duced an  amount  that  was  more  than  ten 
times  the  ooat  of  regulating  and  mqierTlslng 
the  said  poles  and  wires  and  Issuing  licenses 
therefor,  and  would  produce  renrenue  to  the 
city,  and  waa  hence  void  as  an  exercise  of 
the  police  power,  and  invalid  for  tbe  reaaoa 
also  that  it  was  a  regulation  of  interstate 
commerce.  The  court  made  the  rule  for 
Judgmrat  absolute,  and  Judgment  was  en- 
tered for  the  amount  claimed,  with  Interest, 
less  die  credit  allowed. 

These  ordinances  were  before  the  court  hi 
the  oase  of  W.  U.  Tel.  Co.  v.  City  of  Phiia- 
delpbla,  22  W.  N.  C.  39.  and  there  sustained. 
No  point  waa  made  as  to  the  lack  of  power  to 
Impose  the  license  fees  in  question  upon  the 
defendant  company  upon  the  ground  of  Its 
being  oigaged  in  Interstate  eonunerce,  nor 
was  any  federal  questlcm  raised,  nae  did  the 
point  arise  in  the  case  of  Chester  v.  Tele- 
graph Ca,  148  Pa.  St.  120,  23  AtL  lOTD.  for 
the  reaaoa  that  that  company  <^ierated  eu- 
tlrely  within  the  state  oi  Pennsylvania.  The 
point  ajn>ears  to  have  been  aUaded  to  in  tb« 
case  of  Allentown  v.  Tel^raph  Co^  148  m. 
St  117,  23  Atl.  1070,  though  not  refored  to 
In  the  opinion  of  the  court,  and  iMvbably  nut 
pressed.  It  was  attempted  to  be  raised  in 
the  case  of  City  of  Chester  t.  W.  U.  Co., 
164  Pa.  St  464,  2B  AU.  11S4,  but  not  decided 
by  this  court  by  reaBon  of  the  defective  char- 
acter of  the  affidavit  of  defense. 

John  R.  Read,  Silas  W.  Pettlt.  and  H.  B. 
Gill,  for  appellant  Chester  N.  Farr,  Jr.,  E. 
Bpencer  MlUer.  Asst  City  Sols.,  and  Charles 
F.  Warwick,  City  Sol,  for  appellee. 

PER  CURIAM.  "Wq  find  nothing  fai  the 
record  that  would  Justify  us  In  sustalnlns  ei- 
ther of  the  assignments  of  orror.  There  was 
no  error  In  entering  Judgment  against  the  de- 
fendant company  for  want  of  a  snffldent  af- 
fidavit of  defense.   Judgment  affirmed. 


GREAT  BEND  TOWNSHIP  POOR  DIST. 
V.  AUBURN  AND  RUSH 
POOR  ASYLUM. 
(Supreme  Court  of  Pennsylvania.    April  1. 
1S95.) 

Paupebs— OsDsa  or  REMOVAb 

An  affirmance  of  an  order  of  removsl 
of  a  pauper  will  not  be  disturbed  merely  becnnse 
the  two  jastices  who  iBsaed  the  order  of  rptieC 
bad  not  come  together  and  heard  the  avidence 
of  the  pauper's  necessitous  condition,  or  be- 
cause one  of  the  justicea  was  also  a  director  of 
the  poor  asylam,  to  which  the  order  of  relief 
was  directed,  there  being  no  diarge  of  fraud 
on  the  port  of  the  Justices. 

Appeal  from  court  of  quarter  sessions,  Sus- 
quehanna county;  D.  W.  Searlc,  Judge 

Proceedhigs  by  the  Auburn  and  Rmh  Poor 
Asylum  to  have  a  pauper  removed  to  Great 
Bend  Township  poor  district  From  a  d*"- 
cree  affirming  an  order  for  such  removal,  de- 
fendant poor  district  appsala.  Afflnuwi. 
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The  opinion  of  tbe  lower  court  was  as  fol- 
lows? 

"Tbe  evidence  In  thla  osm  sbowe  that  some 
time  IB  the  latter  part  of  the  month  of  De- 
cember, 1888,  or  the  fore  pert  of  January, 
188^  an  order  was  made  by  two  Justices  of 
tbe  pence,  directing  relief  to  be  furnished  to 
Gertie  Mfller.  This  order  of  relief  was  di- 
rected to  the  dlrect<n«  of  the  poor  asylum  of 
tbe  poor  district  composed  of  the  town^lpd 
of  Autrara,  Rush,  Forest  Lake,  and  SprIng^ 
TlHe.  In  conformity  with  this  order,  the  di- 
rectors famished  relief  to  the  pauper,  and  up- 
on tbe  23d  day  of  January,  1889,  an  order 
was  obtained  by  said  directors  from  two  jus- 
tices of  the  peace,  rMuorlng  said  panp^  to 
the  defendant  poor  district.  From  this  order 
of  remoral  this  appeal  was  takm,  filed  Feb- 
mary  18,  1889.  The  pauper  in  this  case  Is 
the  vltd  of  one-  John  Miller,  a  eon  of  W.  8. 
MlUn-.  John  Miller,  when  be  married  tbfs 
pauper,  was  imder  tbe  age  of  21  years,  and 
there  Is  no  eTtdence  of  bis  baring  obtained 
any  legal  aeMement  other  than  that  he  de- 
rived from  his  father,  W.  a  HiUer.  It  la 
claimed  by  the  plalntHT  district  that  tiie  last 
legal  settlement  of  said  W.  S.  Miller  was  In 
defendant  district,  and  therefore  the  order  of 
remoral  sbonld  be  affirmed.  It  Is  claimed 
the  defendant  district:  First  that  Oiere  Is  no 
sufficient  evidence  that  said  W.  a  Miller  ever 
obtained  a  1^1  settlement  in  defendant  d^ 
trict;  second,  that  the  last  legal  settlement  of 
W.  &  Miller  was  in  the  poor  district  com- 
posed of  the  township  of  New  MUford.  Hie 
eridence  shows  that  W.  8.  Iffller  resided  In 
tbe  townAlp  of  Great  Bend  quite  a  nnmb«- 
of  years,  between  1870  and  18EKS.  The  widow 
of  W.  EL  SfUler,  who,  since  his  d«itii.  has 
married  one  David  fitalnsba,  testifying  that 
tbey  lived  snocesslvely  In  said  township  In 
the  booses  of  T.  D.  Bstabrook  one  year, 
Esther  BUnner  one  year  and  Uttle  over,  Ellas 
Mabi'a  over  year,  another  house  of  Main's 
over  one  year,  and  Ibat  eadi  of  fliese  places 
they  paid  eighteen  doDars  a  year  rent  John 
Taytor,  a  son-in-law  of  W.  a  MUlar,  testifies 
that  when  be  first  knew  Miller  be  lived  in 
F:8tabrook*s  honse;  mored  from  there  to  Skin- 
ner's, early  in  fail,  and  staid  nntU  July; 
paid  VLSI  per  month  rent;  mored  from  there 
to  bouseof  Chamb^Iln,  and  stayed  until  Octo- 
ber, and  paid  $1.80  a  month  rent;  mored 
froiQ  fliere  to  uiottaw  honse  of  Ghambttltn's, 
lived  there  from  October  to  next  May;  that 
he  rented  Qiese  bouses  of  Bfaln,  and  paid  $1.- 
SO  per  month  rent;  that  he  mored  from 
Cbambalin's  to  Widow  Smith's  bous^  and 
lired  tiiere  two  years;  paid  the  rent  to  C<d- 
well.  While  there  Is  some  contradiction  of 
the  testlm<my  of  both  the  widow  of  W.  S. 
Miller  and  of  John  Taylor,  I  find  as  a  foct 
from  tUs  evldmce  fiiat  W.  8.  Miller  leased 
real  estate  In  Oie  township  of  Great  Bend  of 
tbe  yearly  value  of  ten  dollars,  and  dwelt 
npoo  the  same  for  one  whole  ^r,  and  paid 
tbe  rent  of  same,  thereby  gaining  a  setOement 
in  tbe  defendant  district   It  also  appears 


from  the  records  of  the  quarter  sessions  of 
the  peace  of  Wayne  ooimty  that  one  W.  S. 
Mfller  became  a  charge  upon  tbe  poor  dis- 
trict of  Starrucca  borough,  and  an  order  of 
removal  was  obtained  removing  the  pauper 
to  Great  Bend  poor  district  from  which  order 
of  remoral  Great  Bend  poor  district  appealed 
May  4,  1886,  and  that  said  appeal  was  dis- 
missed by  agreement  filed  December  28,  1887; 
and  tbe  evidence  shows  that  under  this  order 
of  remoral  Great  Bend  poor  district  rec^ved 
this  pauper,  who  was  the  father  of  the  said 
John  Miller,  husband  of  Gertie  Miller,  and 
supported  him  until  his  death. 

"The  defendant  district  claims  that  subset 
guent  to  this  settlement  In  this  district  W.  S. 
Miller,  in  the  spring  of  1883-April  1st— re- 
moved to  New  Mllford  township,  upon  a  place 
he  bad  purchased  by  contract  from  Hon.  J. 
B.  McOoIlum,  and  remained  there  until  June, 
1883.  The  burden  of  establishing  a  settle- 
mmt  ta  New  Mllford  subsequent  to  the  set- 
tlement obtained  In  Great  Bend  rests  upon 
the  defendant  The  evldmce  npon  the  length 
of  residence  of  W.  S.  MUler  In  New  Mllford 
Is  very  conflicting,  but  the  weight  of  the  eri- 
dence Is  that  be  moved  there  in  April,  1882, 
and  remored  from  there  tbe  same  tan.  A 
few  days  before  W.  S.  Miller  mored  Into  the 
New  Mllford  poor  district  he  leased  a  place 
£rom  J.  B.  McOcdlum,  through  his  agent  F. 
W:  Boyle,  but  never  paid  any  rent  upon  the 
Bam&  Some  time  durtog  the  time  he  was  re- 
siding In  Mew  Mllford,  he  or  his  wife  had  a 
contract  for  tills  same  place  leased  of  F.  W. 
Boyle,  aa  agoit  of  Hon.  J.  B.  McColInm,  from 
said  Hon.  J.  B.  McOolIum,  but  th«re  is  no  eri- 
doicfr  of  the  time  wben  Miller  obtained  this 
contract  firom  J.  B.  McColIum.  Whether 
said  Miller  resided  hi  New  Milfbrd  six 
months,  as  claimed  by  plaintiff,  or  one  year 
and  two  months,  as  claimed  by  defendant, 
th^  Is  no  sufficient  eridence  to  establish  a 
le^  settlement  therein.  If  he  went  In  under 
this  lease,  testified  to  by  Boyle,— and  ttiere  Is 
no  eridence  but  what  he  did,— he  paid  no 
rent  There  Is  no  eridence  of  the  time  he 
became  seised  of  tbe  land  leased  to  him  by 
Boyle  under  the  contract  glren  by  Boyle,  prin- 
cipal McCollum,  and  consequently  no  erl- 
doice  of  the  time  be  resided  upon  this  land 
mider  this  contract  •  *  •  We  conclude 
from  an  tbe  eridence  that  Gertie  'Miller  Was 
last  legally  settled  In  the  township  of  Great 
Bend,  by  reason  of  her  husband,  John  Miller, 
baring  a  1^1  settlement  In  said  township. 
It  Is  adjudged  that  the  order  of  remoral  Is 
b«%by  affirmed,  and  that  the  costs  and  char- 
ges be  paid  by  appellant." 

Tbe  statement  and  opinion  of  the  lower 
court  on  reargument  were  as  follows: 
Statement. 

"In  this  case  the  eridence  establishes  be- 
yond a  question,  and  without  dispute,  that 
the  pauper  was  within  the  poor  district  com- 
posed of  the  townships  of  Auburn,  Rush, 
Springrllle,  and  Forest  Lake;  that  she  was 
about  to  become  a  15^^fJ^,@C^te 
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means  to  care  for  herself;  that,  being  In  this 
condition,  she  applied  to  Jeremiah  Stevene, 
a  Justice  of  the  peace,  was  duly  sworn,  and 
testified  to  these  facts,  making  It  the  duty 
of  two  Justices  to  grant  an  order  of  relief 
upon  the  poor  district;  that  the  Justice,  Mi*. 
Stereos,  drew  up  an  order  of  relief  in  the 
form  laid  down  In  Blnn's  Justice,  signed  It, 
and  procured  the  signature  of  another  Jus- 
tice of  the  peace,  J.  A.  Lyman,  Esq.,  to  It, 
by  Informing  Esq.  Lyman  of  the  facts  as 
sworn  to  by  the  paojper.  This  order  of  re- 
lief was  taken  and  delivered  to  the  directors 
of  the  poor  asylum  of  the  poor  district,  and 
in  obedience  to  Its  mandates  such  relief  was 
furnished  the  pauper  as  her  condition  re- 
quired. Esq.  Stevens,  before  whom  the  com- 
plaint was  made,  and  who  was  <me  of  the 
Justices  who  signed  the  order  of  relief,  was 
also  one  of  the  directors  of  the  poor  asy- 
lum. An  order  of  removal  was  in  due  form 
of  law  made  to  defendant  poor  district, 
which  was  the  place  of  legal  settlement  of 
the  pauper.  The  order  of  relief  appears  to 
have  been  lost,  and  evidence  of  Its  contents 
was  admitted,  and  testimony  upon  which  it 
was  granted.  Upon  the  reai^ument  the 
learned  counsel  for  the  defendant  raised  the 
following  questions:  First.  There  was  not 
sufficient  evidence  given  of  the  order  of  re- 
lief being  lost  to  admit  proof  of  Its  contents. 
Second.  The  parol  proof  shows  that  It  was 
not  properly  granted,  for  the  reasons  (1) 
that  J.  Stevens,  Esq.,  one  of  the  Justices  of 
the  peace  who  granted  the  order  of  r^Ief, 
was  also  one  of  the  directors  of  the  poor 
asylum  to  whom  the  order  was  directed;  (2) 
that  the  i>auper  was  not  examined  in  the 
presence  of  both  Justices.  The  counsel  for 
defendant  also  object  that  the  order  of  re- 
moval appeai-s  upon  its  face  to  direct  a  re- 
moval by  'the  directors  of  the  Auburn  and 
Rush  Poor  Asylum,*  based  upon  what  the 
evidence  declares  to  have  been  an  order  of 
relief  dUrected  to  'Directors  of  the  Poor  of 
Rash  and  Auburn.* " 

Opinion. 

"The  evidence  of  the  existence  of  an  wAet 
of  relief,  its  presentation  to  the  directors  of 
the  poor  asylum,  and  their  acting  under  It 
by  taking  the  pauper  and  afCordlng  the  nec- 
essai-y  relief  Is  undisputed.  There  was  also 
;  ■  niclent  evidence  of  the  loss  of  this  order 
ui'  relief  to  Justify  the  admission  of  parol 
evidence  of  Its  contents.  As  to  the  alleged 
discrepancy  in  the  name  of  plaintiff,  as  set 
forth  In  the  order  of  removal  and  in  the  tes- 
timony of  one  of  the  witnesses,  as  to  what 
was  the  title  of  the  poor  district  in  the  or- 
der of  r^ief,  I  regard  It  as  entirely  Imma- 
terial. The  recollection  of  any  one  as  to 
the  exact  wording  of  any  written  instrument 
is  almost  certain  to  be  defective,  and  the 
only  question  la  whether  the  title  of  the 
plaintiff  in  this  order  of  removal  Is  correct 
It  is  not  claimed  It  Is  not,  and,  If  It  was  not 
correct.  It  could  be  amended.  The  objec- 
tions to  the  order  of  relief  rest  entirely  up- 


on the  alleged  mistake  of  the  justtces  who 
granted  it  in  not  listening  togeth^  to  the 
evidence  upon  which  It  was  granted,  and  to 
the  Incompet«icy  of  one  of  the  Jnstlces  to 
grant  the  order.  It  Is  not,  and  could  not 
be,  disputed  but  what  the  pauper  was,  for 
the  time  being,  chargeable  upon  tbe  poor 
district,  and  that  it  was  tlie  duty  of  any  tm 
Justices  of  the  coun^,  to  wbom  the  knowl- 
edge of  the  facts  was  propn-ly  brought  to 
issue  an  order  of  relief;  and,  even  If  there 
had  not  be«i  time  for  an  order  of  rell^  to 
have  been  obtained,  It  was  tbe  daty  of  tlH 
directors  of  the  poor  aaylum,  under  the  fiids 
established  by  the  eridence  in  tUa  case,  to 
relieve  the  pauper,  and,  as  soon  as  poeriUe, 
obtain  the  order  of  relief.  There  is  oo 
charge  of  fraud  upon  the  part  of  ttie  Jnstlces 
who  granted  the  order  of  relief,  and  the  fact 
that  the  Justices  did  not  come  together  and 
hear  the  evld«ice  of  the  pauper's  necessitou 
condition,  or  that  one  of  tbe  Justices  was  al- 
so a  director  of  the  poor  asylum,  did  not 
vitiate  the  order  of  relief.  Neither  Justice 
had  any  interest  In  the  granting  of  the  or 
der,  and  tbe  order  of  relief,  having  been 
granted  by  two  Justices,  Is  conclosive  of  tbe 
fact  that  at  that  time  the  pauper  therein 
named  was  entitled  to  maintenance  as  a 
pauper.  Overseers  of  X^porte  Borough  v. 
Overseers  of  HUlsgrove  Tp.,  05  Pa.  St  26(t. 
The  nineteenth  sectim  of  tbe  act  ot  ISiS 
provides  upon  an  appeal  from  an  order  of 
removal,  'If  there  be  any  defect  In  form  Id 
such  order  the  court  shall  cause  the  same  to 
be  amended  without  cost  to  the  party  and 
after  such  amendmoit,  If  the  same  be  neces- 
sary, shall  proceed  to  bear  and  determine 
the  cause  upon  Its  truth  and  merits.*  This 
case,  upon  Its  merits,  shows:  A  pauper  hav- 
ing a  settlement  In  defendant  district  be- 
comes for  tbe  time  chargeable  to  [dalDtiS 
district;  an  order  of  relief  issues  by  two 
Justices,  directing  plaintiff  district  to  fumlah 
relief,  which  they  do,  and  then,  In  due  fom 
of  law,  obtain  an  order  of  removal  to  de- 
fendant district.  To  set  aside  this  order  of 
removal  upon  the  technical  objections  raised 
to  the  order  of  relief  in  this  case  would  l>e 
to  dispose  of  the  case  against  its  plain  and 
undisputed  truth  and  merits.  We  see  no 
reason  to  change  the  nfflrmation  of  the  order 
of  removal  in  opinion  filed  March  26,  ISM" 
Following  are  the  assignments  of  error: 
"The  couii:  erred— First  In  negativing  tbe 
defendant's  fifth  request  to  find  as  matter  of 
law,  viz. :  'That  proof  of  the  existence  of  an 
order  of  relief,  or  an  approval  by  two  ju^ 
tlces  of  the  relief  and  maintenance  fur- 
nished, when  furnished  in  an  emergencj- pri- 
or to  the  granting  the  order  of  removal,  is 
necessary  to  show  that  the  alleged  pauper 
had  l>ecome  a  (diarge  on  tbe  appellee  dis- 
trict before  the  order  of  lemoval  was  is- 
sued, and  that  no  such  proof  having  been  In- 
troduced in  this  Issue,  tbe  i^lntlff  has  failed 
to  establish  a  case  against  tbe  defendant.' 
Second.  In  negativing  Ibe  defendant's  te- 
Digitized  by^^OOglC 


Pa.) 


KAMB  V. 


KOOBB. 


681 


qoeat  to  find  as  matter  of  law,  numbered  14, 
Tlz.:  That  the  evldoice  of  tbe  order  of  re* 
lief  falls  to  snfflcleatly  Identify  the  paaper 
therein  named  aa  one  whoae  settlement  is  In 
controTeray.'  Third.  In  n^ratiTiDg  defend- 
ant's request  to  find  as  matter  of  law,  num- 
bered 16,  Tlz.:  "That  the  evidence  of  search 
for  the  alleged  order  ot  relief  In  this  case 
was  iDsufflcieDt  to  warrant  the  receptl<m  of 
secondary  evidence  of  Its  contenta.*  Fourth. 
In  negativing  defendant's  request  to  find  as 
a  matter  of  law,  numbered  1£,  via.:  That  no 
order  of  relief  can  be  legally  issued  except  It 
be  based  niwn  complaint  under  oath  ^ther 
orally  or  In  writing  by  the  complainant  In 
the  presence  of  both  of  the  two  Juatices  of 
the  peace  required  by  the  act  of  aasonbly.' 
Firth.  In  negativing  the  defendant's  six- 
teenth request  to  find  as  matter  of  law,  viz.: 
That,  even  If  the  existence  of  the  alleged  or- 
der of  relief,  signed  by  two  justices  (rf  the 
peace,  J.  O.  Lyman  and  Jeremiah  Stevens, 
be  recognized  by  the  court,  nevertheless  the 
said  Jeremiah  Stevens,  being  at  the  time  of 
Issuing  the  same  also  one  of  the  directors  of 
the  poor  district  to  whom  the  said  ordw  of 
relief  was  directed,  he  could  not  legally  issue 
the  same  to  hlms^,  and  the  said  order  can 
have  no  validity  or  effect  as  supporting  an 
order  of  removal.'  Sixth.  In  negativing  de- 
fendant's nineteenth  request  to  find  as  mat- 
ter of  law,  viz.:  That  the  order  of  removal 
and  all  proceedings  under  the  same  should 
be  dismissed  at  the  costs  of  the  plaintiff  dis- 
trict* Seventh.  In  heading  that  the  man- 
date of  the  act  of  assembly  of  4th  April, 
1864  (P.  L.  p.  272),  requiring  that  all  'orders 
of  relief,'  etc.,  'shall  be  directed  to  the  di- 
rectors of  the  asylum  for  the  poor  of  the,' 
etc.,  extended  In  Its  provisions  to  the  plain- 
tiff district  by  the  act  of  1870  (P.  L.  p.  398), 
by  the  language  of  the  alleged  order  of  relief 
In  this  case;  aa  testified  to  by  J.  O.  LymaA  In 
his  depositions,  where  he  says,  'I  remember 
that  the  ordo:  vnts  directed  to  the  directors 
of  the  poor  of  Rush  and  Auburn.'  Bigbtb. 
In  afflnnlng  plaintiffs  request  of  fact  No. 
17,  viz.:  That  an  order  of  relief  was  taken 
out  In  this  case  in  regular  form,  and  duly 
executed  by  two  justices  previous  to  taking 
out  and  serving  the  order  of  removal.' 
Ninth.  In  aCBrmlng  plaintiff's  request  of  law 
Xo.  5,  viz.:  That  orders  In  poor  cases  will 
not  be  quashed  for  any  defects,  but  the 
(tuarter  sessions  shall  proceed  to  hear  the 
truth  and  merits  of  the  case.*  Tenth.  In 
iifllrmlng  the  order  of  removal.  Eleventh. 
In  not  quashing  the  order  of  removal.** 

McCoUum  &,  Smith,  for  appellant  G.  P. 
&  R.  B.  Uttle,  for  appellee. 

PKR  CURIAM.  There  was  no  error  In 
affirming  the  order  of  removal  complained  of 
In  this  case.  The  assignments  of  error  are 
overruled,  and  the  decree  Is  affirmed,  on  the 
opinion  of  the  learned  president  of  tiie  court 
>)elow. 


KAKB  v.  HOORB. 
(Supreme  Court  of  Pennsylvaida.    April  1, 
1895.) 

Ck>!rTUOT  FOK  SbKVICES— ISTBRFBETATIOV. 

Defendant  wrote  plaintiff:  "I  will  give 
you  $60  cash  per  moDth  and  board,  and  if  you 
remain  with  me  to  the  end  of  the  year  I'll  add 

fl5  per  month,  making  it  975  par  month.*' 
'laintifl  answered:  "I  accept  your  tttnus.  I 
will  work  for  $60  per  month,  including  board, 
and  at  the  end  of  the  year  you  are  to  pay  me 
$120:  or,  in  other  words,  at  the  rate  of  $75  per 
monm,  yon  keep  $16  bad[  eaA  month,  and  pay 
me  as  above  stated  at  the  end  of  the  year." 
May  3,  18»2,  defendant  again  wrote:  "It  is  un- 
derstood that  I  pay  you  $60  per  month  and 
board  from  May  1  to  January  1.  1893.  On 
JanaaiT  1,  1893,  if  in  my  employ,  1  am  to  pay 
yon  $15  per  month  extra  for  May,  June,  July, 
August,  September,  October,  November,  and 
December,  8  months  in  all,  or  $120  in  full." 
Held,  that  there  was  a  contract  of  employment 
extending  till  January  1,  1S93. 

Appeal  trom  court  of  common  pleas,  Mont- 
gomery cotmty. 

Action  by  Daniel  Kane  against  A  H.  Moore 
for  breach  of  a  contract  tat  aarrica.  From 
a  judgm^t  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  assignments  of  error  wore  as  follows: 
"(1)  The  court  erred  in  holding  that  undn* 
the  following  letters  in  erldoice,  viz.:  'May 
2,  1892.  Mr.  D.  Kane:  Your  note  to  hand. 
I  am  willing  to  make  same  arrangement  with 
you  that  was  made  with  Mr.  Russell,  viz.: 
I'll  give  you  $60  c&ah  par  month  and  board 
and  if  you  remain  with  me  to  the  end  of  the 
year  I*U  add  $15.00  pa  month,  making  it  $75 
per  month.  I  had  a  talk  with  your  friend 
Tanner  that  works  for  Mr.  Grady  at  Belmont 
track  and  he  said  he  thought  my  offer  was  a 
fair  one  for  you,  and  If  he  saw  you  he  should 
advise  yon  to  accept  It  R^y  If  satisfactory. 
Truly,  A.  H.  Moore.'  To  which  Kane  replied 
aa  follows:  'May  3,  1802.  Mr.  Moore— Dear 
Sir:  Yours  of  even  date  to  hand.  I  exc^t 
your  terms.  I  will  work  for  60  per  month, 
Including  board  and  at  the  end  of  the  year 
you  are  to  pay  me  $120.00  dollars  or  in  other 
words  at  the  rate  of  $75.00  dollars  pw  month, 
you  keep  $15.00  dollars  back  each  month  and 
pay  me  as  above  stated  at  the  end  of  the 
year.  I  remain  yours  truly,  Dan  Kane.*  Mr. 
Moore  replied  as  follows:  'Slay  3, 1862.  Mr. 
D.  Kane— Dear  Sir:  Yours  to  hand  this  p. 
m.  It  is  understood  that  I  pay  you  $60  per 
month  and  board  from  May  Ist  to  Jan.  1st 
1893.  On  Jan.  1st.  1803,  If  In  my  employ  I 
am  to  pay  you  $16.00  per  month  extra  for 
May,  June,  July,  August,  September,  Octo- 
bo",  November  and  December,  8  months  in  all 
or  $120  In  full.  I  hope  you  will  do  well. 
You  can  dine  with  Mr.  S.  and  Mr.  Sbeppard 
at  private  table  In  D.  Room.  Let  me  hear 
from  you.  A.  H.  M.*  On  August  12,  1892, 
Mr.  Moore  wrote  as  follows:  'Aug.  12,  1892. 
Mr.  D.  Kane— My  Dear  Sir:  I  am  under 
such  an  expense  that  I  find  it  necessary  to  re- 
duce my  expenses  this  fali,  should  I  do  so  I 
may  not  want  you  after  SeptemtieE.  In  do- 
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lug  80  It  Is  not  ttaat  I  am  displeased  bat  I 
find  that  Mr.  8.  and  yoonidf  caimot  both  be 
k^t  busy  with  what  stock  I  hare.  I  am 
paying  out  so  much  that  I  fed  I  should  try 
and  save  some.  So  long  as  you  are  with  me 
Mr.  8.  does  not  hare  enough  to  do,  and  I 
thought  It  might  be  good  to  have  him  look 
constantly  after  the  stock  hiereafter.  I  wUl 
see  you  later  about  the  mattw.  If  you  can 
get  another  place  by  September,  I  could  spare 
yon  at  that  time.  Truly,  A.  H.  Koore.*  On 
October  15tb,  Mr.  Moore  wrote  as  follovs: 
'Your  note  to  hand  this  p.  m.  I  notified  yon 
some  little  time  ago  that  Mr.  Saunders  would 
be  at  farm  shortly  and  would  train  his  own 
material  and  that  I  could  not  possibly  employ 
you  longo*  than  Oct  15.  Ton  are  mistaken 
la  thinking  you  have  any  specified  contract 
with  me  for  any  l«gtb  ct  time.  I  oigaged 
your  aerrices  by  the  month,  and  yoa  have 
been  paid  at  the  ezptratloa  of  each  month. 
Mr.  Shewftrd  will  settle  with  jou  to  16. 
If  you  do  not  feel  like  taking  the  anunmt  dna 
you,  and  think  yoa  have  a  contrad;  and  can 
do  bettw;  yoa  hare  my  free  coosent  ta  qm 
the  law  for  jvtu  rights  when  yoa  fed  dlsr 
posed.  After  October  15th,  yon  wlU  be  off 
the  pay  roU.  I  think  I'ra  done  my  duty 
towards  you  and  If  yon  think  not  try  to  col- 
lect on  yonr  ocmtxact  If  you  are  ao  fortunate 
as  to  have  oa&  I  am  aorry  we  cannot  eloaa 
our  matter  cordially.  Troly,  A,  H.  Mocn<^'— 
that  It  waa  the  duty  of  the  court  to  hcdd  that 
this  was  a  contract  of  hiring  by  the  year,  and 
that  hotoe  the  plaintiff  was  entitled  to  reooT' 
ee,  unless  the  defendant  conld  show  a  legal 
ground  tor  tennlnatUu;  the  contract 

"(2)  The  court  erred  In  not  afflrmii^g  the  de- 
fendant's first  point  which  was  as  follows: 
Tltat  the  otmtraet  In  this  case  was  not  from 
May  to  January  1, 1893,  bat  ooly  fnnn  month 
to  i^onth;  and  that,  unless  the  plaintiff  re- 
mained in  -die  employ  of  t^e  defwdant  he 
was  not  entitled  to  recover  more  than  V60  per 
month  tat  the  months  he  actually  served.' 

"(3)  The  court  ored  in  not  affirming  de- 
r«adanf  8  second  point  which  was  as  fallows: 
'That  under  tUs  contract  the  defmdant  had 
the  right  to  discharge  the  plaintiff  at  any  time 
before  January  1, 1883,  and,  if  not  discharged, 
he  had  no  claim  on  defendant  except  for  the 
time  of  his  actual  service.* 

"(^  The  court  erred  in  refoabig  to  affirm 
the  defmdanf  s  third  point  whidt  waa  as  fol- 
lows: That  the  plaintiff  having  been  dlf- 
charged  on  October  15,  1882,  and  beai  Ua»- 
dered  the  sum  due  him,  he  cannot  recover 
more  than  $30,  and  this  without  interest  and 
costs.' 

"Ot)  The  court  ored  in  submitting  the  ques- 
tion of  whether  the  defendant  had  good  and 
Bofflclent  eaose  for  disduuglng  plaintiff  to 
the  Jury. 

"(6)  The  court  erred  In  sabmltUng  to  the 
Jury  the  question  whether  the  plaintiff  had  ex- 
perience sufficient  to  perform  the  work  he  en- 
gaged to  do,  as  the  i^lnttff  himsdf  admitted 
that  hit  had  no  experlmce  In  training  young- 


mtn,  and  that  was'wiut  ba  waa  «Bgaged 

da 

'HD  The  court  erred  la  tbar^mg  the  Jory  u 
follows:  Toa  will  tak«  all  tUs  teatimoDT. 
and,  If  you  find  that  the  plaintiff  wu  Incwc- 
petoit  then  the  defttidtnt  bad  a  perfect  rif;bi 
to  discharge  him,  becaose^  as  I  said,  when 
he  entered  Into  the  employ  of  the  defendant, 
there  waa  an  implied  agreement  or  eorenant 
tftat  he  was  competent  and  bad  prc^a  qosli- 
fl cations  to  do  the  woA  that  was  assigned  to 
him;  that  be  had  reasonable  akUl  to  do  the 
work  that  was  asdgoed  to  him.  Mr.  Hna 
sidiK:  Toor  honor  omitted  one  lo^wtaiit 
matter.  The  plaintiff  said  he  had  no  ezp^ 
rience  whatever  la  training  yonngratera.  ike 
Oontt:  Too  will  remember,  at  eonree,  not 
only  the  teatlmony  to  which  I  have  calM 
yonr  attrition,  bat  any  other  tostinoay  In  tht 
caa&  Yon  have  beard  what  was  said  by  tbe 
^Intiff  as  to  hla  e!i9alence  with  yoong  stock 
otdta.  Ton  will  tain  that  taito  oonaidenticiL 
You  have  also  heard  the  testimony  as  to  what 
kind  of  jadgmfflit  training,  and  ridll  are  ner- 
eesary  to  pr^are  a  man  to  take  tfivge  of 
such  stock.  Tbe  defendant  says  that  tte 
plaintiff  was  Incompetent  Yon  bsve;  bow- 
ever,  a  right  to  say  Qmt  his  testimony  Is  cen- 
tradicted  by  the  written  evidSBce  ttat  nu 
givm  In  this  case,  becanse  he  dM  give  a  let- 
ter to  the  ^alnttff,  la  which  he  baa  said  lie 
was  not  dispensed  (I  think  la  the  word  be 
osBB)  wlthhlnL  Yoa  wiUsaywheCheramaB 
wOQld  write  that  kind  of  a  letter  If  two  o- 
three  of  his  valuable  colts  had  been  injnred 
to  tbe  extent  that  be  says  they  had  been  ta- 
Jured,  and  If  he  beUeved  the  plaintur  was  tbe 
cause  of  sndt  Injory.  Woold  he  say,  wlien 
he  gave  htm  this  letter  indicating  that  he  bad 
no  further  service  for  him,  that  be  was  not 
diVEdeased  with  him?  Yoa  have,  bowever. 
the  axplanatton  Itet  the  defendant  gives  of 
this  letter.  He  says:  **Itl8tni%  I-wrotetUs 
lettor.  bnt  I  did  tt  out  of  Undneas  to  tte  plain- 
tiff. I  knew  if  I  pat  the  trath  into  the  letter 
that  hecoald  not  get  eupk^nuKt  dseo^re" 
Yoa  wiU  say  whether  that  endanatloai  Is  rea- 
sonable, and  whether  yon  will  balleve  it  Tlie 
whole  testimony  Is  for  you.'  " 

Charles  Hmislcker,  for  appellant  N.  H. 
Larselere  and  M.  M.  Oibson,  for  appellee. 

PBB  CURIAM.  This  contention  dependi 
on  the  contract  of  Urfaag,  evid«iced  by  Idtm 
which  passed  between  tbe  parties  on  the  sub- 
ject cqples  of  which  are  recited  In  the  first 
specification.  The  ctmstracticm  of  these  let- 
tens  waa,  of  course,  for  the  court  TaUnK 
into  condderation  all  the  corre^ondence  bear- 
tog  on  tbe  sabject  we  think  the  learned  trial 
lodge  cmrectly  concluded  that  the  hiring  tru 
by  the  year,  as  claimed  by  the  pl^tifl,  and 
hmoe  he  was  ottitled  to  reeover,  unless  tbe 
defendant  could  show  a  good  and  valid  rea- 
son for  sooner  terminating  the  contrtd. 
There  is  nothing  la  dtber  ot  the  spedfleatloDi 
of  emn>  that  requires  a  reversal  of  ^e  Jim^ 
ment   Judgment  affirmed. 
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DALB  T.  BLUB  MOUNTAIN  HANUF'G 
CO. 

(Supreme  Court  of  Penusrlrania.    April  8, 
18950 

SoHMoiw— EbnruiB  ok  c««>os4W>v-4Uv«s. 

A  return  that  a  sammons  was  Berred  od 
"F.,  general  manager"  of  defendant  corpora- 
tion, doea  not  show  that  the  summons  was 
ecrved  on  defendant's  "president  or  other  prin- 
cipal officer,"  wltldn  A«t  June  13, (P.  L. 
p.  579,  I  41),  st8.tiD<  tlie  officers  oS  a  corpom- 
tion  on  whJdi  a  Btunmons  maj  be  served. 

Appeal  from  court  of  coroiooB  plsai,  PWla- 
dclphia  county. 

Action  of  assumpsit  by  Alfred  A.  Pale 
against  Bine  Mountain  Mannfitcturlng  Com- 
Itany.  A  judgment  entered  against  dsfoid- 
ant  by  deAiult  wu  aet  aMde,  and  plaintiff 
appeals.  Affirmed. 

The  following  Is  the  opinion  of  the  trial 
court: 

"This  was  a  rule  to  set  aside  the  sheriff's 
return,  and  strike  off  the  Judgment  entered 
against  the  defendant.  The  return  of  the  sher- 
iff la :  *  Served  the  Blue  Mountain  Manutectur- 
ing  CJompany,  a  corporation  under  the  laws  of 
Ponnsylranfa,  b7  giving,  June  22,  a 
true  and  attested  copy  of  the  wltbln  writ  to 
I>.  B.  Fisher,  general  manager  of  the  said 
company,  and  ""^""g  known  to  htm  the  con- 
tents thereof.'  The  defendant  is  a  oorpora- 
tlon  under  the  laws  of  the  state  of  Fenn- 
syiTania.  It  did  not  do  any  bnsinaas  In  thla 
county,  nor  have  any  pn^rty  here.  Its 
principal  office^  at  the  time  of  the  Isautng 
of  the  writ  In  this  cas^  was  at  ^maqua, 
ramsylvaala.  The  action  was  In  assump- 
sit. The  service  of  a  writ  against  the  de- 
fendant within  this  county,  for  such  an  ac- 
tion, would  therefore,  under  the  act  of  June 
13,  1 41  (P.  L.  p.  G79;  X  Brightly.  Purd. 
Dig,  p.  427.  pL  122),  have  to  be  made  upon 
the  'iHresldwt  w  other  ^IndVal  <^cttr,  <nr  an 
the  cashier,  tveasurer,  secretaiy  or  chl«C 
clerk,'  oC  the  cwporatliHL  The  peraon  re* 
terred  to  as  the  'presidait  or  other  principal 
officer*  we  understand  to  mean  the  chief  ex- 
ecutive oflOcer  of  the  corporati<m,  though 
tailed  'preslduit,'  'chalmuuii*  or  by  any  other 
tiUe.  Under  the  act  of  March  17,  18S6  (P. 
L.  p.  388;  1  BrlghUy,  Purd.  Dig.  p.  428,  pL 
128),  'when  any  action  Is  commenced  by  any 
person  acainst  any  corporation  In  any  county 
in  which  the  pn^erty  ot  aiUd  corporation 
was  wbtdly  or  fai  part  sltoated,  it  shall  be 
lawful,  if  tiie  prealdoit  treesuier,  secretary 
or  chief  cleft  do  not  reside  or  cannot  be 
found  In  such  countyi  for  the  shn^ff,  or  other 
officer  to  whom  any  prooesa  may  be  directed, 
to  serve  the  same  on  any  manager  or  director 
Id  such  conn^.'  The  words  'manager  or 
dlFsctor,*  used  in  this  act,  and  also  tn  the 
acU  of  March  21.  1842  (P.  L.  p.  145),  and 
March  15,  1847  (P.  p^  381),  are  synwiy- 
'QooB,  and  mean  one  of  the  body  of  imsons 


appointed,  pursuant  to  the  charter  or  by- 
laws of  the  corporation,  to  manage  its  af- 
fairs, the  acts  of  the  individuals  not  binding 
the  corporatltm  except  when  acting  as  a  body. 
The  return  In  the  present  case  shows  that  the 
writ  was  served  upon  Daniel  B.  Fisher,  'gen- 
eral manager.'  The  return  does  not  set  out 
that  Danid  B.  Fisher,  is  the  'principal  offi- 
cer' of  the  corporation,  nor  does  It  set  out 
facta  which  ahow  that  a  seiTice  upon  a  'man- 
ager*  would  be  good.  BJven  where  the  prop- 
erty of  a  corporation  is  wholly  or  In  part  In 
the  county,  the  only  cases,  except  In  8ult» 
by  the  comnottwealth,  In  which  the  writs 
can  be  served  upon  the  'manager*  or  •di- 
rector,' are  where  the  president,  treasurer, 
secretary,  or  chief  clerk  do  not  reside,  or  can- 
not be  found,  in  the  county,  and  the  sheriff's 
return  must  so  show.  Gllbough  v.  Keller,  3 
Wkly.  Notes  Cas.  78;  Hunt  v.  Association, 
17  Wkly.  Notes  Cas.  428;  Insurance  Co.  v. 
Fnller,  81  Pa.  St.  398,  We  therefore  consld- 
that  the  sherifTs  return  in  this  case  shows 
no  snfflcient  sorvice.  If  the  return  shows  a 
defective  service,  it  should  be  net  aside.  Wln- 
rorw  T.  Raymond,  4  Pa.  St  601.  There  was 
no  appearance  for  the  defendant,  and  Judg- 
ment was  entered  against  it  for  want  of  an 
affidavit  of  defense.  As  defendant  was  not 
in  court,  such  judgment  is  void,  and  should 
be  stricken  off.  Insurance  Co.  v.  Fuller,  su- 
pra,  ^e  rule  is  thwefore  made  absolute." 

Chapman  JfcOhapman,  for  appellant.  James 
B.  Hood,  for  appellee^ 

FSR  CURIAM.  In  this  case  the  summon* 
ms  retbraed  by  the  sheiM:  "Served  the- 
Blue  MonatalB  Manufacturing  Oompany,  ai 
oc»p(ffatl(xi  under  the  laws  of  Pennsylvania, 
by  giving.  June  22, 1893,  a  true  and  attested 
oopj  at  the  within  writ  to  D.  B.  Flshw,  gw- 
wal  manager  of  said  company,  and  making: 
known  to  him  tlie  ooateots  thereof."  Judg- 
ment having  been  entered  against  defendant 
company,  for  want  of  an  affidavit  of  defense, 
a  rule  was  tak&x  to  set  aalde  the  sheriff's 
retnm,  and  strike  off  the  Judgment.  That 
rule  was  made  abaolute^  and  hence  thla  ap- 
peai,  in  which  the  sole  question  is  whether 
the  aut:i.«ii:'s  return  shows  a  sufficient  service- 
of  the  writ  The  learned  Judge  rightly  held 
that  the  service  was  Insufficient,  because  It 
was  not  made  on  the  "president  or  ether 
principal  officer,  or  mx  the  cashier,  treasurer, 
secretary  or  chief  derk,*'  of  thie  corporatliHii 
defntdant,  as  required  by  the  act  of  June  18,. 
1836,  i  41.  As  shown  by  the  court  below., 
the  words  "president  or  othw  principal  ofH- 
cer"  mean  the  chief  executive  officer  of  the 
ccffporation,  whether  called  "Vihalmian," 
"presldoit,'*  or  by  any  other  titles  and  were- 
not  intttuisd  to  Include  "general  manager." 
The  question  la  so  fnlly  and  aatlsfactorily 
omsldered  by  the  learned  Judge'  of  the  com.- 
mon  pleas  tliat  further  comment  Is  unneces- 
sary. Weaffirm  the  Judgment  on  his  opinion,. 
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OITY  OF  CHESTER,  to  Use  of  BOSS,  T. 
ETRE  «t  al. 

(Supreme  Court  of  PennarlTania.    April  8» 
3895.) 

llDNICtrAL  LlIX  —  BOIHB  FaOIAS  TO  BxrORCI  — 

SurriciBMOT  or  Affidavit  of  Dbfehsb. 

On  scire  facias  hj  a  titT,  to  the  use  of 
a  contractor,  on  a  manidpal  Hen,  an  affidavit 
of  defense  which  avers  that  the  work  wai  not 
done  by  the  cit7  nor  in  pnnaance  of  Ita  author- 
ity,  and  was  not  done  bj  the  atreet  commlsidon- 
er,  but  \>7  plaintiff,  on  his  own  motion,  without 
direction  or  authority  from  the  dty,  tiie  dty 
officiala  havinE  dedded  that  the  worlc  need  not 
be  done,  negaavea  any  implication  of  authority 
from  the  dty  to  do  the  work  which  might  arise 
from  the  fact  tiiat  the  lien  was  filed  in  the  name 
of  the  dty  by  the  acdtdtor. 

Appeal  from  comt  of  commoa  pleas,  Dela- 
ware county. 

Scire  facias  by  city  of  Chester,  to  the  use 
of  Michael  Ron,  against  Martha  S.  Eyre 
and  othen,  on  a  municipal  ItOL  Judgmoit 
was  rendered  in  favor  of  plaintiff,  and  de- 
fendants appeal.  Reversed. 

O.  B.  Dickinson,  for  appellanta.  A,  A. 
Cochran  and  George  M.  Booth,  for  appose. 

FELL,  J.  Judgment  was  Altered  for  want 
of  a  sufficient  affidavit  of  uefense  in  a  pro- 
ceeding by  scire  facias  upon  a  mnniclpal  lien 
for  paving.  The  Hen  was  filed  In  the  name 
of  the  city  of  Chester,  to  the  use  of  the  con- 
traotor  ^vlio  did  the  work.  It  is  stated  In  the 
nttldavlt  of  defense  "that  said  paving  was 
not  done  by  the  city  of  Cheater,  nor  In  pur- 
suance of  its  authority,  but  was  done,  as 
your  deponent  believes  and  expects  to  be 
able  to  prove,  by  one  Michael  Ross  <ttae  use 
plaintifT  in  the  above  case),  on  his  own  mo- 
tion, and  without  the  authority  of  the  city  to 
do  so."  And  In  the  supplemental  aflSdavit 
It  Is  aveired  **tbat  the  work  was  not  done 
by  the  street  commissioner,  but  was  done 
by  Michael  Roes,  a  private  Individual,  and 
that  be  bad  no  dlrectlw  ot  authority  from 
the  city,  but  that,  on  the  contrary,  the  city 
officials  bad  decided  that  the  work  for  which 
said  lien  was  filed  need  not  be  done  at  the 
time  It  was  done."  The  right  of  lien  exists 
only  when  the  work  Is  done  by  the  dty.  If 
the  work  is  d<me  for  the  city,  either  under 
a  siMcIfic  ctmtract  to  do  the  particular  work 
or  under  a  general  employment  to  do  all 
work  required  by  city  ordinances,  the  con- 
tractor may,  with  the  consent  of  the  munici- 
pality, use  its  name  in  filing  a  Hen  to  his  use. 
But  the  right  of  Hen  is  the  right  of  the  mu- 
nicipality, and  cannot,  even  with  Its  consent, 
be  exercised  except  when  the  work  Is  done 
by  its  direction  and  for  It.  There  is  In  the 
affidavit  a  distinct  denial  that  the  city  au- 
thorized the  work  to  be  done,  and  this  de- 
nial negatives  any  implication  of  authority 
?i>ringing  from  It  which  might  arise  from 
the  fact  that  the  lien  was  filed  In  its  name 
by  the  city  solicitor.  If  the  work  was  done 
by  the  use  plaintiff  at  his  own  Instance, 


without  any  authority  from  or  oontiiact  with 
any  one,  no  right  of  eltlier  lien  or  neaverj 
exists.  The  averm^ita  In  the  affidarft  ot 
defense  put  the  plaintiff  to  proof  of  bis  ao- 
thority,  and  were  sufficient  to  prevent  Judg- 
ment and  to  carry  the  case  to  a  joxy*  The 
Judgmoit  is  rarflned,  with  a  procedendo. 


ROMBEBGGR  v.  HENRT. 
(Supreme  Court  of  Pennsylvania.    April  8, 
1S»5.) 

MjUTRR  AKD  SBBVANT— JUDOHBliT  FOK  ISUJJKt  TO 

BupLOTB— Capias  ad  SATiSFAOiaNDUM. 
A  Judgment  against  an  employer  for 
Injuries  to  an  empl<^  from  a  defective  scaffold 
Is  not  a  Judgment  for  damages  for  the  nonper- 
formance  of  a  contract,  within  Act  July  12. 
1842,  providing  that  no  person  shall  be  impns- 
oned  on  dvU  process  in  any  suit  for  the  recov- 
ery  of  damages  for  tiw  noiyierformaace  of  a 
contract. 

Appeal  frcHU  court  of  oommon  ^eas; 
Schuylkill  county. 

Action  by  Daniel  D.  Bombergo-  against 
Walter  J.  Henry  for  personal  Injuries.  Judg- 
ment was  rendered  for  plaintiff,  and  a  capias 
ad  satiafadwdum  Issued  against  def^dant 
was  set  adde,  and  plalntiiT  appeals.  Be- 
versed. 

J.  W.  Moyer,  for  at^dlant  NletKOaB  Hob- 

llch,  for  appellee. 

FELL,  J.  The  verdict  In  this  case  was 
rendered  In  an  action  In  trespass,  for  dam- 
ages for  negligence  upon  the  part  of  an  an- 
ployer,  In  not  furnishing  his  employ^  with 
reasonably  safe  appliances  for  work.  Tbe 
plaintiff  was  a  carpenter  In  tbe  employ  of 
the  defendant,  who  was  a  contractor  and 
buUder.  He  was  directed  to  work  at  the  top 
of  a  bulldhig,  on  a  scaffold  which  bad  been 
erected  by  the  defoidant.  Before  going  up- 
on the  scaffold  tbe  plaintiff  was  told  by  tbe 
defendant  that  It  was  properly  constructed 
and  safe.  It  broke  because  of  Its  defective 
construction.  A  capias  ad  satlBCaclendani  is- 
sued upon  the  Judgment  was,  upcm  rule,  set 
aside.  No  reason  was  given  by  the  court  for 
Its  action;  and  the  only  reason  assigned  upon 
the  argument  In  support  of  the  ruUng  Is  that 
tbe  judgment  was  founded  upon  an  Implied 
contract  upon  the  part  of  the  plaintiff  to 
furnish  the  defendant  with  safe  means  of 
employment,  and  that  the  plaintiff  was  there- 
fore within  the  exemption  of  the  act  of  July 
12,  1842.  The  first  section  of  the  act  pro- 
vides: "No  person  shall  be  arrested  or  Im- 
prisoned on  any  civil  process  Issuing  out  of 
any  court  in  this  common  wealth,  in  any  suit 
or  proceeding  instituted  for  the  recovery  of 
any  money  due  upon  any  Judgment  or  de- 
cree founded  upon  ctmtract,  or  due  upon  an? 
contract,  expi-ess  or  implied,  or  for  the  re- 
covery of  any  damages  for  the  nonperform- 
ance of  any  contract,"  etc.  The  construction 
claimed  by  the  appellee  cannot  be  sustained. 

'rhe  recovery  of  damagea  jQ-a«  ,PPt.  for  the 
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QoDpM-formance  of  a  contract,  vltbln  the 
meaninsr  at  the  act.  The  action  was  in  tres- 
pass, to  recover  damages  for  negligence.  The 
aegllgenoe  alleged  and  prored  was  the  fail- 
ure to  perform  a  duty.  That  du^  was  to 
furnish  an  employg  with  suitable  appliances 
for  work.  It  arose  bj  Implication  of  law  oat 
of  the  relation  of  the  parties.  It  was  Im- 
posed by  law,  not  created  by  ccmtract  That 
the  relation  had  Its  origin  in  contract  Is  man- 
ifestly not  to  the  point  The  order  of  the 
court  of  common  pleas  making  absolute  the 
role  to  set  aside  the  capias  ad  satisfaciendum 
is  rerened  and  set  aside,  and  the  recud  la 
remitted,  with  a  procedendo 


COMMONWBALTH,  to  Use  of  DBLA- 
WARB  COUNTY  TRUST,  SAFE-DB- 
raSIT  &  TITLE-INBURANOE  CO.  et  al., 
T.  DEGITZ  et  al. 

(Euiweme  Oo'ort  of  PemuylTanla.    April  8, 

EXBCtTTOKS  AND  AoiIIirlSTaATOVS— BoVO— AOTION 

A0AIH8T  BuHETiBs— Affidavits  or  Ds- 

KSSE~SUFPICIENOr. 

In  an  action  on  an  admlDiitrator's  bond 
for  failure  to  pay  to  the  guardian  money  due 

his  wards,  as  required  by  an  order  of  distribu- 
tion, the  sureties  each  gled  an  affidavit  of  de- 
feoBe,  which  admitted  the  order  of  the  orphans' 
court,  and  alleged  that  the  gaardlan  failed  to 
file  a  certificate  of  appointment  as  such,  though 
required  to  do  so  by  the  practice  of  such  court, 
until  October  3.  "several  days  after  the 

writ  in  this  case  was  issued,"  and  therefore  the 
action  was  prematurely  brought;  that  the 
award  in  favor  of  the  wards  was  on  June  9, 
1S92,  and  distribution  of  the  fund  in  the  hands 
of  the  administrator  was  duly  ordered,  but  de- 
ponent was  informed  neither  by  the  administra- 
tor, nor  any  one  in  behalf  of  the  minors,  that 
such  fund  had  not  been  paid  over  to  their  rep- 
resentatives until  April  2S,  1884,  when  he  re- 
cotred  a  note  from  plaintifrs  counsel  calling  his 
attention  to  the  same;  tiiat  such  administrator 
was  solvent,  and  able  to  have  iwld  sndi  money, 
for  nearly  two  years  afterwards,  but  no  steps 
were  token  in  behalf  of  the  minors'  representa' 
tiTPs  to  compel  payment;  and  that  hod  the  dis- 
tribateea  used  ordinary  diligence,  or  had  they 
called  the  attention  of  deponent  to  the  admiu- 
istrator's  default  within  a  reasonable  time  aft- 
iT  said  award,  the  claim  In  suit  would  have  been 
rocAvprerl  from  such  administrator.  HrJd,  that 
the  aflidavlts  of  defense  were  insufficient 

Appeal  from  court  of  common  pleas,  Phil- 
«ileliihla  county. 

Action  by  the  commonwealth  of  Pennsyl- 
vania, to  the  use  of  the  Delaware  Counly 
Trust,  Safe-Deposit  &  Title-Insurance  Com- 
P-iny,  guardian  of  William  S.  McNair  and 
Margaret  E.  McNaIr,  minors,  against  Daniel 
Degitz  and  Daniel  Degltz,  Jr.,  on  the  bwid 
of  William  Everham,  administrator  of  the 
•state  of  Samuel  Everham,  deceased,  signed 
by  defendants  as  sureties.  From  a  Judgment 
for  plaintiff  for  want  of  sufficient  affidavits 
of  defense,  defendants  appeal.  Affirmed. 

PlainUffs  statement  of  claim  Is  as  foUows: 
"The  commonwealth  of  Pennsylvania  brings 
action  to  recover,  for  the  use  of  the  Del- 
aware County  Trust,  Safe-Deposit  and  Title- 


Insurance  Company,  four  hundred  and  twen- 
ty-eight and  90A00  (428.90)  dollars,  with  In- 
terest thereon  from  the  24th  day  of  April, 
ISSH,  which  amount  the  use  platutlfF  herein 
avers  la  now  justly  due  and  owing  it  from 
said  defendants,  upon  the  f<dlowlng  cause  of 
action:  On  the  18th  day  of  April,  1891,  Wil- 
liam Kverham  was  duly  appointed,  by  the 
register  of  wills  of  the  county  of  Philadel- 
phia, administrator  of  the  estate  of  Samuel 
Everham,  deceased.  That  on  said  18th  day 
of  April,  1881,  said  William  Everham  and 
the  above-named  defendants,  Daniel  Degltz 
and  Daniel  Degltz,  Jr.,  executed  and  deliveiv 
ed  their  joint  and  several  bonds  to  the  com- 
monwealth of  Pennsylvania  In  the  penal  sum 
of  three  thousand  dollars,  conditioned  for  the 
faithful  performance  of  the  duties  of  said 
William  Kverham  as  administrator  of  the 
said  estate  in  manner  and  form  as  ta  fully 
set  fwtb  In  the  said  bond,  a  copy  of  which 
is  h««to  attached,  and  made  a  pai-t  of  this 
statement  That  said  William  Bverbam  pro- 
ceeded with  the  administration  of  said  es- 
tate, and  sucb  proceedings  were  had  therein 
that  on  the  Slst  day  of  May,  1892,  he  filed  his 
account  of  hla  said  administration  In  the  or- 
phans' court  of  the  county  of  Philadelphia, 
of  April  tei-m,  1802  (Ko.  334),  which  account 
was  adjudicated  by  sold  orphans'  court  on 
the  6th  day  of  June,  1892,  and  the  schedule 
of  distribution  was  that  day  approved  by 
said  court,  and  filed,  and  by  which  the  sum 
of  two  taimdred  and  fourteen  and  45/100 
(214.46)  doUats  was  awarded  to  William  8. 
McNair,  and  the  same  sum  to  Margaret  B. 
McNair,  minor  children  of  Catharine  McXnlr, 
deceased;  and  It  was,  among  other  things, 
decreed  by  said  court  that  said  William  Ev- 
erham should  pay  the  guardians  of  each  of 
said  minors,  when  appointed,  the  said  sum 
ct  $214,45,— all  of  which  fully  appears  by  the 
record  of  said  orphans*  court,  to  which  refer- 
ence Is  hereby  made.  That  said  Delaware 
County  Trust,  Safe-D^osit  and  Title-Insur- 
ance Company  was  by  the  orphans'  court  of 
Delaware  ■  coimty,  on  the  7th  day  of  March, 
1892,  duly  appointed  the  guardian  of  each  of 
said  niluors,  William  S.  McNair  and  Mar- 
garet E.  McNair,  and  qualified  as  such  guai-d- 
lau  according  to  law,  and  is  still  acting  In 
that  capacity.  That  on  the  24th  day  uf 
April,  1894,  on  petition  of  said  guardian,  an 
order  was  made  in  said  estate  1^  said  or- 
phans' court  of  Philadelphia  county,  direct- 
ing the  said  William  Everham,  administrator 
of  said  estate,  to  pay  to  the  said  Delaware 
County  Tt-ust,  Safe-Deposit  and  Title-Insui<- 
ance  Company,  guardian  of  said  minors,  Wil- 
liam S.  McNair  and  Margaret  E.  McNair,  the 
said  sums  of  $214.45  each,  which  was  award- 
ed to  them  by  the  said  adjudication  filed,  and 
the  order  of  distribution  approved  and  filed, 
as  aforesaid.  That  said  William  Everham 
neglected  and  refused  to  obey  said  order  and 
to  pay  said  money;  whereupon,  pursuant  to 
an  order  of  said  court,  made  on  the  8th  day 
of  August,  18^  and  duly  entered,  an  ax-i 
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ecutlon  against  the  said  WUUam  Everham 
on  tbe  said  Sth  day  of  August,  1891, 
iRSued  out  of  Bald  orphans'  court,  directed  to 
tbe  sheriff  of  Philadelphia  county,  returna- 
ble to  the  first  Monday  of  September,  ISfH, 
which  said  execution  was  returned  nulla  bo- 
na. Tliat  all  tbe  proceedings  in  said  estate 
herein  referred  to  fully  appear  in  the  record 
of  the  proceedings  therein  in  the  office  of 
the  clei'k  of  ttae  orphans'  court  of  Philadel- 
phia county,  to  which  reference  is  hereby 
made  for  a  full  and  complete  account  of  the 
sama  That  said  William  Everham,  admin* 
Istrator  of  Samuel  Ererham,  deceased,  did 
not  faithfully  dlschai^e  all  tbe  duties  re- 
quired of  him  in  his  office  of  administrator, 
but,  on  the  contrary,  has  broken  the  condi- 
tion of  his  said  bond.  In  this:  that  the  said 
William  Bverham,  administrator,  as  afore- 
said, did  not  deliver  and  pay  the  money  tbat 
came  Into  his  hands,  as  administrator  of 
said  estate,  unto  such  person  or  pei-sons,  re- 
spectlrely,  as  the  said  orphans'  court,  by 
their  decree  and  sentence  pursuant  to  law, 
did  limit  and  appoint.  Wherefore,  and  by 
reason  of  the  premises,  the  said  plalntlfl  has 
sustained  damage  in  a  large  amount,  to  wit. 
In  the  sum  of  $428.90  and  Interest,  and  there- 
by an  action  has  accrued  to  the  plalntlfl  to 
demand  and  have  from  the  said  defendants 
the  sum  of  $428.90;  yet  the  said  defendants 
have  not,  nor  has  either  of  them,  though 
ottm  requested  thereto,  paid  the  sum  or  any 
pnit  thereof,  to  the  damage  ot  the  plalutlff 
In  tbe  said  sum  ot  $428.90.  Tberefoi-e  he 
brings  this  suit" 

Bond:  "Know  all  mm  by  these  presents, 
that  we,WilIiam  Ererham,  1111  Parrish  street, 
Panlel  Degltz,  17G4  Bodine  street,  and  Daniel 
Degits,  Jr.,  1764  Bodine  street,  are  held 
and  firmly  bound  unto  the  commonwealth  of 
Pffimsylvania  in  the  sum  of  three  thousand 
dollars,  to  be  paid  to  the  said  common- 
wealth, to  which  payment  well  and  truly  to 
be  made  we  bind  ourselves,  jointly  and  sev- 
erally, for  and  In  tbe  whole,  our  heirs,  execu- 
tors, and  admlulstratfflrs,  and  each  and  every 
one  of  them,  firmly  by  these  presents.  Seal- 
ed with  our  seals.  Dated  the  thirteenth  day 
of  April,  in  the  year  of  our  Lord  one  tbou- 
sand  eight  hundred  and  ninety-one  (1891). 
The  conditlofi  of  this  obligation  is  that  If  the 
above-bounden  WlUIam  Everham,  adminis- 
trator of  all  and  singular  the  goods,  chat- 
tel^ and  credits  of  Samuel  Everham,  de- 
ceased, do  immediately  publish  tor  creditors, 
and  make  or  cause  to  be  made,  a  true 
and  perfect  inventoiy  and  inventories,  ac- 
cording to  law,  of  all  and  singular  the  goods, 
chattels,  and  credits  of  the  said  deceased 
which  have  come  or  shall  come  to  the  hands, 
possession,  or  knowledge  of  the  said  admin- 
istrator, as  aforesaid,  or  unto  the  hands  <n: 
possession  of  any  other  person  or  persons  for 
blm,  and  the  same  so  made  do  exhibit  or 
cause  to  be  exhibited  into  the  register's  of- 
fice, In  the  county  of  Pblladelphia,  within 
thirty  days  from  the  date  hweof,  and  the 


same  goods,  chattels,  and  credltB,  and  aH 
other  the  goods,  chattels,  and  credits  of  tiie 
said  deceased  at  the  time  ot  bis  defttli  wbirfa 
at  any  time  after  shall  come  to  tbe  band^ 
or  possession  ot  the  said  administrator, 
aforesaid,  or  unto  tlie  hands  or  poeaeesloa 
of  any  other  person  or  pCTsons  far  him.  do 
well  and  truly  administer,  accordingr  to  law. 
and  further  do  make  or  cause  to  be  made  2 
just  and  true  account  of  said  admlntstratijQ 
within  <»ie  year  of  the  date  hereof  or  wbeo 
thereunto  legally  required,  and  all  tbe  nst 
and  residue  of  the  said  goods,  chattds,  sad 
erodits  which  shall  be  found  remaining  upon 
such  administrator's  account  [tbe  same  bt^tne 
first  examined  and  allowed  by  tbe  orph.m^ 
court  of  the  city  and  county  of  PhlladelpliiaJ 
shaU  deliver  and  pay  unto  such  pers<fn  ur 
persons,  respectively,  as  the  said  <Kphan.'<' 
court,  by  their  decree  and  sentence  pursuant 
to  law,  shall  limit  and  appoint,  and  shaJ 
wall  and  truly  comply  with  the  laws  ot  th  s. 
commonwealth  relating  to  collateral  inlieri*- 
ances;  and  if  it  shall  hereafter  appear  iLat 
any  last  will  and  testament  was  made  by 
the  said  deceased,  and  the  same  sb&ll  be 
proved  according  to  law,  if  the  said  admlni^ 
trator,  aa  aforesaid,  being  therennto  re- 
quired, do  surrender  the  said  letters  of  ad- 
ministration into  the  register's  office,  afore- 
said,—thai  this  obligation  be  rc^d;  otb«i^ 
wise  to  be  and  remain  in  full  force.  [Signed] 
Wm.  Everham.  [L.  S.}  Daniel  Degiu.  lL. 
S.]  Daniel  Deglt%  Jr.  [L.  S.]  Signed,  seal- 
ed, and  delivered  In  the  presence  of  Wm.  G. 
Shields." 

The  affidavit  of  det^ise  of  Dai^el  De^tz 
Is  as  ftdlows:  "Daniel  Deglts,  being  dulr 
sworn  according  to  law,  deposes  and  says: 
That  he  has  a  valid  and  true  defense  to  tlie 
whole  of  the  plaintiff's  claim,  of  the  follow- 
ing nature  and  character,  to  wit:  That 
while  it  Is  true  that  the  (unihans^  court 
awarded  to  plaintiff,  as  guai'dian,  the  sum 
of  money  set  forth  In  tbe  statement  filed,  tbe 
said  plaintiff  failed  to  file  a  certificate  of  ai>- 
pointment  as  such  guardian,  though  requin^ 
to  do  so  by  the  practice  of  said  court,  unti: 
tbe  3d  of  October,  A.  D.  18&1.  which  was 
several  days  after  the  writ  In  this  case  is- 
sued. The  deponent  is  advised,  and  thore- 
fore  suggests  to  the  court,  that  this  action 
was  brought  prematurely.  The  said  dep-^ 
nent  further  says  that  the  decree  was  uad  :d 
favw  of  the  wards  of  the  plaintiff  on  June 
9,  A.  D.  1892,  and  distribution  ot  the  fun  1 
In  the  hands  of  the  administrator  was  dob- 
ordered;  but  that  deponent  was  Informed 
neither  by  the  administrator,  nor  any  one  in 
behalf  of  the  minors,  that  satd  fund  bad  n>H 
been  pa.lA  over  to  their  representatiree  uuill 
the  26th  day  of  April,  1894,  when  be  re 
celved  a  note  from  plaintiff's  counsel  calllof 
his  attention  to  the  same;  that  said  admin- 
istrator was  solvent  and  able  to  have  paiJ 
the  amount  foimd  to  have  been  in  his  hands 
for  nearly  two  yeara  afterwards,  but  thai 
no  steps  were  taken  on  behalf  td  the  repre- 
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«entatlTes  of  the  minors  to  compel  payment; 
tbat  had  the  distributees  used  ordinair  dill- 
cesce,  or  had  they  called  the  attention  of  t3m 
deponent  to  the  default  of  the  administrator 
within  a  reasonable  time  after  said  award, 
the  claim  In  suit  would  have  been  recovered 
from  said  administrator.  All  of  which  (acta 
are  true,  and  deponcsit  expects  to  be  able  to 
prove  the  same  on  the  trial  of  the  cause." 
The  other  defutdaat  filed  a  Uke  affidavit  of 
defense^ 

Adolph  U^er,  for  appellants.  George  E. 
Johnson,  for  appdlee. 

PER  CURIAM.  The  <Hily  qnestiod  In  this 
case  Is  whether  the  learned  court  «red  In 
entering  Judgment  against  defendants  for 
want  of  a  sufficient  affidavit  of  defense.  An 
examlnatlra  of  the  statement  of  claim,  In 
connection  with  the  d^endants*  affidavits  of 
defense,  has  satisfied  us  that  the  Judgment 
was  rightly  altered.   Judgment  affirmed. 


KEARNEY  v.  CENTRAL  R.  CO.  OP  NEW 
JBJRSEy. 

(Sapmne  Goort  of  PeonsylTanla.    April  8, 
1895.) 

Lbssbb  or  Railroad— LiABiLiTT  for  DAUkn— 

iMPROPsa  CoXBTRUOTIOIt. 

The  lessee  of  a  railroad  la  not  liable  for 
iajniT  to  land  caused  br  tht  ororflow  of  a 
stream  due  to  the  lessor's  improper  construction 
«(  the  road  and  a  bridge  thereon. 

Appeal  from  court  of  ciMnmoo  pleaa;  lAcka- 
wanna  county. 

Action  by  Patrick  Kmiiey  against  the  Cen- 
tral Railroad  Company  of  New  Jersey  to  re> 
cover  damages  to  plaintiff's  land  from  the 
orerflow  of  water  from  the  Lackawanna 
rlrer,  caused  by  the  Improper  coDStroctlon  of 
a  railroad  bridge  across  Bucb  rlvw;  From  a 
Judgment  of  compulsory  nonsuit,  plaintiff  ap- 
peaJa.  Affirmed. 

The  specifications  of  oror  are  as  follows: 

"First.  The  court  erred  In  refusing  the  fol- 
lowing offer:  *Gounael  for  plalntlft  offer  to 
prove  by  the  witness  on  the  stand  the  dlffw- 
oice  in  the  market  value  of  said  lot  prior  to 
the  construction  of  said  railroad  and  siuce^ 
as  affected  by  Its  construction,  together  with 
tiie  actual  damage  done  to  said  lot  by  the 
washing  away  of  a  iwrtlon  thereof,  as  being 
the  measure  of  damages  which  he  Is  entitled 
to  recover.'  Counsel  for  the  defendant  ob- 
jects to  the  offer  as  irr^vnnt  By  the  Court: 
'I  will  sustain  tbe  objection.'  Bxeeptton 
noted  for  plaintiff,  at  whose  request  a  bill  Is 
sealed. 

"Second.  Tbe  court  erred  In  refusing  the 
following  offer:  Tbe  counsel  for  the  plaintiff 
propose  to  prove  by  the  witness  on  the  stand 
that  he  has  lived  in  the  vicinity  of  the  plain- 
tiff's  lot  for  some  seventeen  or  eighteen  years; 
that  he  la  well  acquainted  with  the  market 
value  of  real  estate  and  real  prt^rty  In  the 


Tldnity  of  tbe  plaintiff's  lot  In  question;  also 
to  show  by  the  witness  what  the  maiicet 
value  of  the  property  was  Immediately  be- 
fore the  flooding  and  Immediately  after  the 
flooding,  tor  the  purpose  of  proving  the 
measure  of  damages  smtalned  by  the  plain- 
tiff in  this  case.'  Counsel  for  tbe  defendant 
objects  to  the  offo:  as  Irrelevant  and  Incom- 
petent. By  the  Court:  'We  will  sustain  the 
objectiou.'  Bxception  noted  for  plaintiff,  at 
whose  request  a  bill  is  sealed. 

"ThlnL  Court  erred  In  excluding  the  fol- 
lowing question:  'Question  by  plaintiff's 
counsel  to  Owen  Sweeney,  plaintUTs  witness, 
CD  tbe  stand:  What  Is  the  dlffereince  in  value 
of  tbe  plaintiff's  lot  In  question  when  taken 
before  this  railroad  was  constructed  and  since 
Its  construction,  as  affected  by  the  ralU-oad?' 
The  counsel  for  the  defendant  objects  to  the 
question  as  being  irrelevant  By  the  Cotu-t: 
The  objection  Is  sustained.'  Exception  noted 
for  plaintiff,  at  whose  reqoeat  a  bUI  is  sealed. 

"Fourth.  Court  erred  in  discharging  rule 
to  take  off  compulsory  nonsuit.  By  Mr.  W^U- 
lard:  The  couusel  for  the  defendant  moves 
for  a  nonsuit,  for  the  reason  that  H  appeai-a 
in  evidence,  and  uncontiadlcted.  that  this 
railroad  on  the  west  side  of  this  river,  ana 
this  bridge  complaiued  of,  were  bnlit  auil 
are  owned  by  the  WIlkes-Barre  and  Scrautou 
Raihvay  Company,  and  not  by  the  Central 
Railroad  Company  of  New  Jersey;  that  the 
Central  Railroad  Company  of  New  Jersey,  so 
tor  as  the  evidence  shows  at  the  present  time, 
never  had  notice  from  this  plaintiff,  or  any 
other  party,  that  this  bridge  was  not  propeily 
constructed  or  the  railroad  properly  located." 
By  the  Court:  'It  appears  from  tbe  pleadings 
that  the  plaintiff  complains  that  the  defend- 
ant company,  the  Central  Railroad  of  New 
Jersey,  constructed  a  railroad  and  built  au 
embankment  encroaching  upon  tbe  ijed  of 
the  lAckawanna  river,  and  also  negligently 
and  uasklllfuUy  built  a  bridge  over  the  Lack- 
awanna river,  nearly  half  a  mile  below  tbe 
property  of  the  plaintiff  In  this  case;  and  by 
r^on  of  the  encroachment  of  the  railroad 
on  the  bed  of  the  river,  as  well  as  by  reason 
of  the  defective  couatructiou  of  the  bridge,  the 
water  flowing  In  and  along  the  bed  of  the 
Lackawanna  river,  in  December,  1S3S,  and  lii 
February,  1801.  at  the  time  of  certain  flooilu 
or  freshets,  was  dammed  back  towards  the 
plaintiff's  property,  and  at  either  or  both  of 
the  said  times  actually  covered  a  portion  of 
the  plaintiff's  lot  for  a  few  days,  and  until 
the  water  subsided.  It  also  appears  Id  evi- 
dence that  the  railroad  in  question  and  tbe 
bridge  were  built  and  constructed  by  the 
WIlkes-Barre  and  Scranton  Railway  Com- 
pany, and  that  it  was  completed  some  time  In 
1S87,  or  at  least  previous  to  May,  1SS8,  and 
that  at  that  time.  In  May,  ISSS,  the  railroad 
was  leased  by  the  Wllkes-Barre  and  Scranton 
Railway  Company  to  the  defendant,  the  Cen- 
tral Boilroad  of  New  Jersey.  Tbe  evidence 
In  the  case  discloses  the  fact,  giving  tbe  con- 
tention of  the  plaintiff  its  highest  inwlL  thab 
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the  freehets  which  Immediately  caused  the 
hijnry  to  the  plalntlff'B  lot  were  caused  by 
the  encroachment  on  the  bed  of  the  river  and 
by  the  defecUre  construction  of  the  said 
bridge;  that  there  does  not  appear  anywhere 
in  the  evidence  that  this  condition  of  things 
was  caused  by  any  act  on  the  part  of  the 
defendant  in  this  case.  Nor  does  there  ai>- 
Iiear  to  be  any  notice  on  the  part  of  this 
plaintiff  to  the  defendxmt  calling  their  atten- 
tion to  the  defects  CMnpIained  of  In  the  evi- 
dence, and  in  the  plalutiff's  declaration.  The 
court  thinks  that  under  all  the  testimony  In 
the  case,  and  und^  the  law  appllcauie  to  the 
same,  that  the  defendant,  as  the  lessee  of  the 
Scranton  and  WUkes-Barre  Railway  Com- 
pany, Is  not  liable  In  this  action,  and  that  the 
suit  should  have  been  brought  against  the 
Scranton  and  WUkes-Barre  Railway  Com- 
pany. For  these  reascms  and  whatever  other 
reasons  there  may  appear  In  the  testlmcmy 
produced  on  behalf  of  the  plaintiff,  the  mo- 
tion for  a  c<HnpuIs(H7  nonsuit  Is  granted,  and 
at  the  same  time  a  rule  Is  granted  to  show 
cause  why  this  compulsory  nonsuit  should 
not  be  taken  off.  After  a  careful  review  of 
this  case,  we  know  of  no  reason  why  the 
nonsuit  should  be  taken  off.  The  flooding  of 
plaintiff's  land,  according  to  the  evidence, 
was  caused  by  the  c<Histruction  of  the  rail- 
road in  such  a  manner  as  to  encroach  upon 
the  bed  of  the  Laclcawanna  river,  and  by  the 
defective  construction  of  the  bridge  across 
the  river  some  distance  below  the  plaintiff's 
land.  The  railroad  and  bridge  were  built  by 
the  WIlkeft-Barre  and  Scranton  Railway  Com- 
pany, and  were  completed  in  the  year  1SS7. 
In  May,  1888,  the  defendant  company  became 
the  lessee  of  the  road,  c<mnectlng  it  with 
their  main  line.  There  Is  no  claim  that  the 
Injury  to  plalntlfTs  land  was  caused  In  any 
degree  whatever  by  the  operation  of  the 
road  by  the  lessee.  The  cause  exclusively 
relates  to  the  original  construction  of  the 
tallroed  and  bridge.  The  plaintiff  has  brought 
this  suit  against  the  wrong  company.  The 
rule  to  take  off  the  nonsuit  la  discharged,  and 
a  new  trial  refused.' " 

Aaron  A.  Chase,  for  appellant  Edward  N. 
Wlllard,  Everett  Warren,  and  Hemr  A. 
Knapp,  for  appellee. 

PER  CURIAM.  It  Is  very  clear  that  the 
injury  complained  of  by  plaintiff  did  not  re> 
snlt  from  the  operatitm  of  the  road  by  the  de- 
fendant, who  was  merely  the  lessee  thereof. 
If  he  sustained  any  actionable  Injury,  it  must 
have  resulted  from  the  construction  of  the 
bridge,  etc,  and  not  from  the  operation  of 
the  railroad  merely.  The  bridge  was  not 
bulit  by  d^endant  company,  but  by  another 
railroad  company.  The  learned  trial  Judge 
rightly  held  that  there  could  be  no  recovery 
against  the  defendant  There  Is  nothmg  in 
^ther  of  the  specifications  that  calls  for  dis- 
cussion. They  are  all  dismissed,  and  tbe 
judgment  it  affirmed. 


LUTZ  et  al.  v.  FBCTCHBT. 
.{Supreme  Court  of  Pennsylvania.    April  8, 
188S.) 
Oahnibrmrnt— Waobs. 
The  wajfea  of  a  etreet-car  conductor  cas- 
not  be  gamiahed  under  Act  April  15.  1H45. 
though  the  claim  Is  for  wages  diie  from  8u<.-& 
conductor. 

Appeal  from  court  of  common  pleas,  Lack- 
awanna county. 

Action  by  G.  M.  Frutchey  against  O.  E. 
Lutz  for  services  rradered.  The  Scrant  in 
Traction  Company  was  garnished,  and  jn^l^r- 
ment  was  rendered  against  it.  On  cenic- 
rari,  the  Judgment  was  reversed,  and  plain- 
tiff appeals.  Affirmed. 

The  following  Is  the  opinion  of  H.  M.  EJ- 
wards,  J. :  "In  the  case  of  Baker  v.  Hanlio;:. 
in  our  own  court,  reported  in  1  Wilcox,  IP. 
Judge  Hand  decided  that  the  act  of  ISSr^ 
providing  that  no  exemption  of  property 
shall  be  allowed  upon  Judgments  for  Mtj 
dollars  or  less,  obtained  for  wages  for  manml 
labor,  does  not  authorize  the  attachment  fnr 
the  satisfaction  of  such  Judgment  of  vmgef. 
except  under  the  act  of  1845.  Jadge  Bice,  Ic 
Enke  V.  SUne,  4  Kulp,  56,  takes  the  oppodw 
view,  and  decides  that  wages  can  be  attach^ 
to  satisfy  a  Judgment  obtained  for  wugp*. 
It  Is  unnecessary  to  review  the  argomeiitf 
advanced  on  one  side  and  the  other  of  tbi$ 
question.  We  adopt  the  conclusion  expressed 
in  the  case  of  Baker  v.  Harding,  above  cit- 
ed." 

The  act  of  1846  provides  "that  the  wagff 
of  any  laborers,  or  the  salary  of  any  pencai 
In  public  or  private  employment,  shall  not  be 
liable  to  attachmeot  in  the  bands  et  tfae  em- 
ploy«." 

Chas.  W.  DawBOD,  for  appeUant. 

PER  CURIAM.  It  being  ctnceded  that  tbe 
money  attached  In  the  hands  of  tbe  Scranton 
Traction  Company,  garnishee,  waa  doe  OUtu 
E.  Lntz  for  wages  earned  him  as  a  street- 
car condnctor  in  the  wxploY  of  sold  gar- 
nishee, the  learned  Judge  of  the  court  below 
rightly  held  that  It  was  not  attachable,  even 
on  a  Judgment  based  on  a  claim  tor  wage. 
There  was  therefore  no  error  in  rerenring  tbr 
proceedings  against  tbe  garnishee.  Ntither 
of  the  asslgnmenti  of  error  la  Bulaiiwd 
Judgment  affirmed. 


OASSIDT  V.  KNAPP. 
(Supreme  Ooort  of  Pennsylvania.    April  & 

1885.) 

BqniTT-^umoiaHoT  of  Bill  —  Eqvrrr  Rolo- 

NOTIOB  TO  APPBIE. 

A  preliminary  injunction  granted  on  s 
bin  which  was  not  indorsed  with  notice  to  ap- 
pear, in  conformitr  witti  amended  equity  nilei 
adopted  January  16,  18B4,  will  be  set  aside  on 
appeal. 

Appeal  from  court  of  commui  ^eaa^  PbUi 
delphta  county.  ■ 
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Action  by  Charles  Camidy  against  Charles 
S.  Knapp,  administrator  de  bonis  non  of  the 
estate  of  Christian  Donat,  to  enjoin  defend- 
ant from  prosecuting  a  proceeding  to  obtain 
possession  of  land.  From  a  preliminary  In- 
Jtmction  granted,  defendant  appeals.  Re- 
versed. 

The  assignments  of  error  are  as  follows: 
"(1)  The  learned  court  below  erred  In  not 
requiriag  the  bill  of  complaint  to  be  Indors- 
ed with  the  notice  to  defendant  to  appear 
and  answer,  as  prescribed  by  the  amended 
mlea  adopted  by  the  supreme  court  of  Penn- 
sylvania. January  16,  1894,  to  regulate  the 
HeTeral  courts  ot  common  pleas  In  proceed- 
ings la  equity,  In  force  since  March  6,  1894, 
and  In  Ignoring  said  amended  rules,  and  per- 
mitting the  bill  to  be  Indorsed  with  the  no- 
tice to  appear  prescribed  by  rules  rescinded 
by  the  supreme  court,  to  wit: 

"  *To  the  Above-Named  Defendant:  You 
are  hereby  notified  and  required  within  four- 
teen days  after  seirice  hereof  on  you,  exclu- 
sItc  of  the  day  of  such  service,  to  cause 
an  appearance  to  be  entered  for  you  in  the 
court  of  common  pleas  No.  3  for  the  city  and 
<_ounty  of  Philadelphia  to  the  within  bill 
of  complaint  of  the  wlthln-uamed  complain- 
ant, and  to  observe  what  the  said  court 
shall  direct  Carroll  B.  Williams,  Solicitor 
for  Complainant 

"  'Note.  If  you  fail  to  comply  with  the 
above  directions,  by  not  entering  an  appear^ 
ance  In  the  prothonotary's  office  within  four- 
teen days,  yon  will  be  liable  to  have  the 
bill  taken  pi-o  confeeso,  and  a  decree  made 
against  you  in  your  absence.' 

"(2)  The  learned  court  below  erred  In 
lp:«nting  the  preliminary  injunction  with- 
out notice  to  defendant,  upon  the  single  af- 
tidarlt  of  the  plaintiff  himself,  which  Is  al- 
most a  verbatim  copy  of  the  bill  of  com- 
plaint, and  does  not  set  forth  any  additional 
evidoiee  of  the  facts  alleged  In  the  bill,  and 
ts  In  ^Kect  the  same  as  If  defendant  had 
merely  sworn  to  the  truth  of  the  bill,  not- 
withstanding said  affidavit  sets  forth  an 
alleged  contract  between  the  plaintiff  and 
Alexander  P.  Keyser,  the  dead  executor, 
whose  Interest  has  passed  by  the  act  of  law 
to  the  defendant  of  record,  and  concerning 
which  contract  said  plaintiff  was  not  a  com- 
petent witness. 

"(3)  The  learned  court  below  erred  In  Ig- 
noring the  amended  rules  of  the  supreme 
court  adopted  January  15,  1894,  to  regulate 
the  several  courts  of  common  pleas  In  pro- 
ceedings In  equity,  and  permitting  at  the 
liearliw  upon  the  motion  to  dissolve  the  pre- 
liminary Injunction  an  ex  parte  affidavit  to 
oe  read  and  filed  by  the  plaintiff,  notwith- 
standing said  rules  prescribe  that  at  such 
a  hearing  the  evidence  must  be  taken  sub- 
ject to  cross  examination,  and  ex  parte  affi- 
davits will  not  be  received.' 

"(4)  The  learned  court  below  erred  In  ad- 
mitting In  evidence  at  the  hearing,  against 
the  objection  and  exception  of  defendant, 


the  paper  writing  offered  by  the  plaintiff, 
purporting  to  be  a  certified  transcript  from 
the  docket  and  copy  of  the  record  of  Mag- 
istrate John  P.  Pole,  of  magistrate's  court 
No.  10,  of  an  action  wliereln  Charles  S. 
Knapp,  admr.  d.  b.  n.  c.  t  a.  of  Christian 
Donat,  deceased,  was  alleged  to  have  been 
plaintiff  and  Charles  Cossldy  defendant,  the 
said  paper  not  having  been  proved  or  sworn 
to  by  said  magistrate,  and  the  docket  itself 
not  being  produced." 

Isaac  Chism,  for  appellant  Alfired  N. 
ICeln  and  Carroll  R.  WlUiami^  for  appellee. 

FELL,  J.  The  assignments  of  error  rdat- 
ing  to  the  failure  of  the  plaintiff  to  comply 
with  the  amended  equity  rules  adopted  Jan- 
nary  16,  1891,  must  be  sust^ed.  These 
rules  were  formulated  and  adopted  to  regu- 
late the  practice  of  equl^  In  the  several 
courts  of  common  pletu  In  tbe  common- 
wealth, and  went  Into  effect  on  the  first 
Monday  of  March,  1804.  They  were  estab- 
lished under  tbe  direction  and  by  the  au- 
thority of  an  act  of  the  leglalatnre.  and  have 
all  the  force  and  effect  of  a  positive  enact- 
ment All  proceedings  in  equity  which  arc 
not  In  conformity  with  them  are  irregular 
and  void.  The  preliminary  injunction  in 
this  case  was  based  upon  a  bill  which  wan 
not  in  compliance  with  the  rules,  and  this 
failure  Is  fatal  to  the  whole  proceeding. 
This  behag  the  cose,  It  Is  unnecessary  to  con- 
sider the  remaining  assignmenta  The  or 
der  of  the  court  of  common  pleas  of  Seirtero- 
ber  14,  1894,  granting  a  preliminary  injunc- 
tion, iB  revened  and  set  aside,  at  the  cost 
of  the  appellee^ 


DUNOAN  V.  BEAD. 
(Bnpmne  Oonrt  of  Pennsylvania.    April  8; 
1885.) 

AOnOir  FOR  TOBT— ALTiSQATIOlf  OT  COHTSACff— 
BfPBOT. 

In  an  action  by  a  livery  stable  keeper  for 
injuries  to  a  hoeae  hired  from  him  by  defendant, 
the  mere  fact  tiiat  the  statemmit  recites  the 
contract  of  hire  does  not  render  the  action  one 
on  contract  the  statement  averring  the  trespass 
csusing  the  Injuries,  and  defenunt  pleading 
not  guilty. 

Appeal  from  court  of  common  pleas,  PUl- 
adelphla  county. 

Action  of  trespass  by  Frank  P.  Dungon 
against  Edward  O.  Read,  Jr.  Judgment  was 
rendered  for  plaintiff.  Defendant  was  ar- 
rested on  a  capias  ad  satiafodendnm,  and 
appeals  from  an  order  made  <mi  habeas  cor- 
pus committing  him  thereunder.  Affirmed. 

The  material  part  of  the  statement  Is  as  fol- 
lows: "Heretofore,  to  wit  on  September  IC. 
1892,  tbe  defendant  hired  and  let  from  the 
plaintiff,  who  Is  a  livery  stable  keeper,  a 
certain  horse  and  carriage  belonging  to  the 
latter,  wherefore  It  became  and  was  the  du- 
ty of  tbe  defendant  to  use  due  care  In  the 
use  of  said  horse  and  carriage,  aod  tcureturf  _ 
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the  sajue  to  the  plaiutiff  In  the  same  good 
■conditloD  as  said  property  was  when  let,  rea- 
sooaUe  wear  excepted.  The  defeDdont,  how- 
ever, not  regarding  bis  said  duty,  did  not 
use  due  care,  but,  on  the  contrary,  used  and 
drove  said  horse  and  carriage  so  carelessly, 
uegllgentlr,  and  Improperly  as  to  break  and 
Injure  the  carriage,  and  to  Injure  and  per- 
manently Impair  the  horse,  whereby  the 
plaintiff  was  put  to  great  expense  in  curing 
satd  horse  of  its  injuries  thereby  sustained, 
and  In  repairing  the  carriage  broken  as  afore- 
said, The  plaintiff  was  thereby  damaged 
and  suffered  loss  in  the  sum  of  two  hundred 
dollars,  and  therefore  he  brings  suit" 

Maxwell  Stevenson  and  Wm.  W.  WUtbank, 
for  appellant.  F.  Pierce  Buckley.  James  M. 
Beck,  and  William  F.  Harrity,  for  appellee. 

PBB  CURIAM.  There  Is  nothing  In  this 
case  that  requires  discussion.  The  action  Is 
clearly  ex  delicto.  It  is  true  the  statement 
commences  by  reciting  a  contract,  but  that 
is  merely  matter  of  inducement,  to  show 
how  the  defendant  acquired  possession  of 
the  propeity  on  which  he  afterwards  com- 
mitted the  trespass  complained  of.  The  re- 
cital was  wholly  unnecessary,  and  may  be 
80  treated.  The  body  of  the  statement  con- 
tains a  distinct  averment  of  the  trespass 
complained  of;  and,  by  pleading  not  guilty 
thereto,  the  defendant  so  recognized  It  On 
that  Issue  the  case  was  tried  and  Judgment 
entered.  It  was  only  when  the  defendant 
was  confronted  with  a  capias  ad  satisfacien- 
dum that  he  alleged  the  Judgment  is  founded 
on  contract  or  represents  damages  for  non- 
performance of  his  contract  with  plaintiff; 
and  hence,  under  the  act  of  1S42,  abolishing 
imprisonment  for  debt,  etc.,  he  was  exempt 
from  arrest  and  imprisonment  In  that  be 
was  mistaken.  The  Injury  done  by  him  to 
plaintiff's  property  had  no  necessary  connec- 
tion with  their  contractual  relation.  It  was 
the  result  of  a  trespass,  pure  and  simple^ 
outside  of  the  contract  There  is  nothing  in 
the  record  that  would  Justify  us  in  sustain- 
ing either  oC  the  speclftcatloas  o(  error. 
Jnc^ment  affirmed. 


FBACK  et  al.  v.  GBBBEB  et  al. 
(Supreme  Court  of  Pennsylvania.    April  8, 
1805.) 

WjTSESS— EVIDEVCB  TO  IMPEACH — HuSBAND'a 
COMPBTFNCr. 

1.  In  an  action  ajralnst  a  firm  for  gootls 
s«ld,  where  the  only  defendant  who  answered 
set  up  that  the  goods  were  sold  to  his  partner, 
who  contributed  them  to  the  firm,  as  her  share 
of  the  assets,  and  her  husband,  who  managed 
the  firm's  business,  testified  that  the  goods  were 
sold  to  the  firm,  and  not  to  bis  wife,  it  was  er- 
ror to  exclude  evidehce  that  In  a  statement  of 
the  firm's  assets  made  by  the  husband  the  goods 
wpre  entered  as  a  contribution  by  the  wife  to 
the  firm's  assets,  and  that  the  husband  had  rei>- 
rcsented  that  they  were  so  contributed,  as  such 
evidence  was  admissible  on  the  question  of  the 
husband's  credibility,  thonjrh  the  statements 
made  in  pliUntlff's  absence. 


2.  Where,  in  an  action  against  •  Una  for 
Rocds  sold,  one  of  the  membm  (a  manied  wo- 
man) defanltfl,  her  husband  is  a  competent  trir- 
oes8  for  plaintiff  on  the  trial  of  imvm  raised  by 
the  other  defendaat. 

Appeal  from  oonrt  of  common  ideas,  Sehnji- 
kill  county. 

Action  by  Samuel  Frack  and  others,  execu- 
tors, against  Mahlon  A.  Gerber  and  anotber. 
for  goods  sold  and  deUrered.  Jadlgment  was 
rendrnd  for  plaintiffs,  and  defendhwt  Oerbcr 
appeals.  Berased. 

O.  H.  Gertier  and  J.  W.  Ryon,  for  anx^- 
lant  James  F.  Ulnogue  and  Oea  J.  Wad- 
linger,  for  appellee. 

PELL,  J.  The  suit  was  to  recorcr  the  pri.>e 
of  goods  claimed  to  have  been  sold  by  Dan- 
iel Fmck  to  Oerber  &  Hotitz.  Judgment  wa« 
ento^  against  M.  O.  Houtz  Cor  want  of  an 
affidavit  of  defense,  and  M.  A.  Qerber  defeod- 
ed  on  the  ground  that  the  goods  bad  not  been 
purchased  by  the  partnership,  but  contribmeil 
by  Ms  copartner,  as  a  part  of  her  share  of  tb>> 
capital.  This  was  the  only  Issae  of  f.ict 
raised.  The  business  had  been  managed  for 
the  firm  by  A.  H.  Hontz,  the  hnsbaud  of  M. 
O.  Honts,  one  of  the  defendants,  and  the  son- 
iib4aw  of  Daniti  Frack,  whose  executors  were 
plaintiffs,  and  their  case  rested  matnly  on  bis 
testimony.  The  partnership  had  been  dis- 
BOlved  by  the  purchase  by  M.  O.  Houtz  of 
her  partner's  Interest,  and  at  the  time  of  the 
dissolution  a  statement  of  the  tmsfness  had 
been  prepared.  In  whic^  the  price  of  Uk  goods 
claimed  to  have  been  sold  was  dtari^  ta 
capital  stock,  and  did  not  appear  among  the 
bills  payable.  There  was  testimony  Utat  thfs 
statement  had  been  made  up  from  informa- 
tion derfved  from  A.  B.  Houts.  state- 
ment was  offered  tn  erldence  and  rejected. 
We  are  of  opinion  tbat  tt  ahonld  have  been 
admitted.  The  learned  Judge  was  right  is 
the  view  expressed,  that  a  statement  made  is 
the  absence  of  the  seller,  and  of  which  he 
had  no  Imowledge,  could  not  affect  blm,  but 
It  affected  the  credibility  of  the  principal  wit- 
ness for  the  plaintiff.  This  witness  bad  been 
the  manager  in  charge  of  the  business,  and 
had  testified  tiiat  the  goods  had  been  pur 
chased  by  ttae  firm.  That  on  another  occasion 
he  had  represented  that  the  goods  were  a  pan 
of  hie  wife's  contribution  to  the  capital  went 
directly  to  his  credibility. 

The  objection  to  this  witness  on  the  ground 
that  he  was  called  to  testify  against  tils  wife 
was  not  well  founded.  M.  O.  Houte  bad  al- 
lowed Judgment  to  be  entered  against  her  by 
default,  and  the  case  had  proceeded  to  trial 
against  M.  A.  Oerber  alone.  She  was  not  a 
party  to  the  Issue  on  trial,  and  a  reoareir 
against  tlie  other  party  sned  was  In  her  1n- 
tecest,  and  not  against  It  Of  Ote  nnmemns 
assignments  of  error,  the  third  Is  tbe  only  «ie 
that  can  be  snstained;  and  we  regret  that  a 
single  error  In  a  protracted  trial,  which  wan 
carefully  and  ably  conducted,  calls  for  a  re- 
versal.  The  Jndgment  Is  tCTersed,  and  a 

venire  de  novo  awarded^*  1^ 

Digitized  byVjOOy  IC 


HARTLEY  ff.  MIIXABD. 


641 


HAHTLIIrZ  T.  MILLARD  et  al. 

(Supreme  Ck>urt  of  Pennsylvania.    April  8, 
1805.) 

fjVESTlOX  rOB  JURT  —  FkAUDUIiBNT  C0NV£TANCS8 
— RtOQTS  OV  Pl'RCBABBB. 

1.  It  ia  for  the  Jury  to  determine  whether 
or  not  a  debtor's  Becret  coOTcyance  waa  made 
in  fraud  of  hla  credltora. 

2.  The  Krantee  in  a  ucret  unrecorded  con- 
Tcyance  of  nis  realty  by  a  debtor  iu  fraud  of 
hia  creditors  cannot  maintain  ejectment  against 
a  purchaser  at  the  sale  under  execution  lerled 
to  satiefy  a  judgment  on  a  debt  outataudlng  at 
the  time  of  Uie  conveyance. 

Appeal  from  court  of  common  pleas,  Lack- 
awanna county. 

Action  of  ejectment  by  Silas  Hartley  against 
John  P.  Hull  and  CharlM  Millard.  There 
was  Judgment  for  defendants,  and  plalntllf 
apiieala  Affirmed. 

Plaintiff  claimed  title  to  the  land  In  con- 
troversy by  virtue  of  an  Instrument  In  wrtt- 
int;  iu  terms  as  fohows;  "Articles  ot  agtee* 
oieut  made  and  concluded  this  7tb  day  of 
April,  A.  D.  1883.  between  M.  J.  Robinson 
of  the  first  part  and  Silos  Hartley,  party  of 
the  second  part  Wltnessetb,  that  the  said 
M.  J.  Robinson,  for  and  la  couslderatlou:  of 
the  sum  of  $1,600  In  hand  paM,  doth  sell  and 
convey  to  the  said  S.  Uaitl^,  party  of  the 
first  part,  the  foUowli^  lot  of  land,"— describ- 
ing the  property,  and  signed  by  both  parties, 
tboo^  not  wftneaaed  or  executed  under  seal. 
Defendant  MUlard  was  made  a  party  by 
virtue  ot  his  tenancy  nnder  d^ndant  Hull, 
executory  under  the  will  of  William  A. 
Tinker,  who  claimed  as  purchaser  at  a  sher- 
iff's sale  on  execution  Issued  In  satisfaction 
of  judgmemt  obtained  on  a  promissory  note 
of  the  same  date  as  the  agreement,  executed 
by  Robinson  in  favor  of  one  Leek,  and  the 
property  of  d^endaot  Hull's  decedent  as  In- 
dorsee. The  agreement  above  noted  was 
never  recorded,  though  It  was  contended  by 
plainflff  and  denied  by  defendant  that  no- 
tice of  its  existence  was  given  to  all  bidders 
at  the  execution  sale.  There  waa  evidence 
tlint  the  property  waa  worth  f2,600. 

Tlie  followtng  are  the  anignments  of  er- 
ror: 

"First.  The  court  erred  Is  their  charge  to 
the  Jury  In  saying:  "Then  we  say  to  you  that 
Silas  Hartley  would  have  a  right  to  recover 
in  this  case,  provided  you  are  satisfied  that 
this  contract  of  April  7,  1883,  was  made  at 
the  time  It  purported  to  be,  and  provided  you 
do  not  find  that  It  was  made  for  the  pur- 
pose of  hindering,  delaying,  and  deFi-audlug 
«redltor8  of  M.  J.  Robinson.* 

"Second.  The  court  erred  In  the  answer  to 
the  first  point  of  the  defendant.  The  point 
and  answer  are  as  follows:  '{1)  That  If  the 
jury  find  from  all  the  evidence  that  Silas 
Hartley,  the  plaintiff,  took  the  agreenient  of 
^I.  J.  Robinson,  dated  April  7,  1883,  as  not  a 
iuna  flde  transaction,  btit  that  said  paper, 
was  made  for  the  purpose  of  cheating  and 
defrauding  creditors,  and  c:q)ecially  for  the 
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purpose  of  defeating  the  enforcement  a  id  col- 
lection of  a  note  given  by  SI.  J.  Robinson  to 
W.  H.  Leek,  dated  April  7,  1S83,  and  Judg- 
ment entered  thereon,  the  plaintiff  cannot  re- 
cover; and  the  verdict  should  be  for  the  de- 
fendants. Answer  of  the  Goturt:  This  we 
affirm.' 

"Third.  Tlie  court  erred  In  their  answei-  to 
the  second  point  of  the  defendant  The  point 
and  answer  are  as  fbllows:  '(2)  If  the  Jury 
find  from  all  the  evidence  that  sala  paper 
offered  In  evidence  by  the  plaintiff,  dated 
April  7,  1883,  and  upon  which  the  plaintiff 
claimed  title  to  the  land  In  question,  was  not 
made  at  the  date  it  bears  date,  bnt  was  made 
subseriuently  to  the  entering  of  said  Judgment 
or  the  giving  of  said  note  on  which  the  ex- 
excutlon  was  Issued  and  the  land  sold  at 
sheriff's  sale,  and  that  said  paper  was  dated 
back  to  the  7th  day  of  April,  1883,  then  the 
Judgment  was  a  Hen  upon  the  land  if  entered 
at  the  time  of  the  sheriff's  sale  and  the  pur- 
chaser at  the  sheriff's  sale  took  title  thereto, 
and  the  plaintiff  cannot  recover.  Answer  of 
the  Court:  This  we  affirm,  with  this  quali- 
fication: That  asks  us  to  say  to  you  that  if 
this  contract  was  made  subsequently  to  the 
entering  of  said  Judgment  or  the  gtrlng  of 
said  note.  We  said  to  yon  that  if  this  con- 
tract waa  made  subsequently  to  the  entering 
of  the  Judgmoit,  then  this  point  we  affirm, 
but  If  It  was  made  subsequent  to  the  giving 
of  the  note,  and  before  the  entering  of  the 
Judgment,  then,  of  oourse.  It  would  pass  title 
to  Silas  Hartley,  unless  you  find  that  It  waa 
given  for  the  purpose  of  hindering,  delaying, 
and  defrauding  tbe  creditors  of  KI.  J.  Robin- 
son, especially  tbe  credlt<a-  Leek.' 

"Fourth.  The  oonrt  erred  in  affirming  tbe 
third  point  of  the  defendant.  The  point  and 
answer  are  as  fellows:  '(S)  That  If  the  Jury 
ilnd  from  all  the  evid^oe  In  the  case  tliat 
said  paper  n-as  not  made  at  tbe  time  It  bear^ 
date,  April  7,  1883,  but  was  subsequently 
made,  and  an  agreement  entered  Into  be- 
tween Silas  Hartley  and  M.  J.  Robinson  for 
the  pui-pose  of  hindering,  delaying,  and  de- 
frauding creditors,  It  was  fraudulent  transac- 
tion and  the  plaintiff  cannot  recover.  An- 
swer of  the  Court:  This  we  affirm.' 

"Fifth.  The  court  erred  In  their  answer  to 
the  fourth  point  of  tbe  defendant.  The  point 
and  answer  are  as  follows:  *(4)  If  the  Jury 
find  from  the  evidence  that  the  agreement 
dated  the  7th  of  AprU,  1883,  was  kept  a 
secret  by  Silas  Hartley  and  M.  J.  Robinson, 
and  that  M.  .7.  Robinson  continued  tn  posses* 
slon  of  tbe  farm  in  question,  renting  it,  col- 
lected the  rents,  paid  the  taxes,  tosured  the 
buildings  in  his  own  name  and  as  his  prop* 
erty,  and  in  all  respects  managed  the  prop- 
erty the  same  as  before  said  paper  was  given. 
It  Is  evidence  of  fraud  and  collQston  between 
Silas  Hartley  and  M.  J.  Robinson.  And  If 
the  Jury  find  from  all  tbe  evidence  that  snM 
transaction  between  Silas  Hartley  and  M.  J. 
Robinson  was  fraudulent,  Silas  Hartley  ob- 
tained no  title  to  tbe  land  as  against-  the  then 
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CTlBtinfi  creditors  ta  U.  J.  Robinson,  and  the 
contract  Is  void  as  betweoi  Ilartler  and  Rob> 
Inson,  and  tbe  idalntlfl  cannot  recor«.  An- 
swer of  tbe  Conrt:  This  pcdnt  ve  oumot 
fully  affirm.  We  cannot  say  tbat  soch  a  con- 
tract, eren  if  made  ftw  tbe  pnipose  ot  bin* 
deiln?,  delaying,  and  defrauding  creditors, 
woiild  be  Told  brtween  Hartley  and  Robtai- 
80U.  On  the  other  band,  such  a  contract  Is 
good  and  valid  betweoi  tbe  fraudulent  par- 
ties, and  only  void  aa  against  credltora  and 
tbe  persoDs  sought  to  be  deftranded.  Of 
coarse,  the  fact,  If  you  find  It  to  be  the  faxt, 
tbat  Roblnsw  continued  In  possession  ct  the 
farm,  and  rented  It  and  collected  the  rents, 
and  pidd  the  taxes,  axiA  Insured  the  build- 
ings in  tala  own  name  as  his  proi>«ty,  are 
facts  to  be  considered  by  yon  on  this  ques- 
tion of  fraud,  and  you  can  give  them  such 
weight  as  you  think  they  are  entitled  to.' 

"Sixth.  The  court  erred  In  their  aatnrer  to 
the  fifth  point  of  the  d^endant  The  point 
and  answer  are  as  follows:  *(5>  If  tiie  Juit 
And  from  the  eridence  that  Slbis  Hartley, 
tbe  plalntliE,  knew  at  the  Hme  he  took  the 
agreement  of  April  T,  1SS3,  that  M.  J.  Robin- 
son was  about  purchasing  I^eek's  store  of 
goods,  and  was  going  In  debt  for  part  of  the 
purchase  money,  and  furthtf  find  that  Silas 
Hartley  took  said  agreement,  and  kept  It  a 
secret  In  his  safe,  for  the  puipose  of  using  it 
to  defeat  the  collecdon  of  the  note  given  by 
M.  J.  RoUnson  to  W.  H.  Le^  as  part  of 
the  purchase  {nice  of  the  goods,  It  was  a 
fraud  upon  W.  H.  Le^  and  his  assignee  of 
tbe  note,  and  judgment  upon  which  the  land 
in  question  was  sold,  and  the  rerdtct  should 
be  for  the  defendant.  Answer  of  the  Court: 
Well,  this  we  affirm,  if  you  find  tbe  tacts 
as  stated.  It  Is  contoided,  however,  by  tbe 
counsel  for  the  plabitlff,  that  there  Is  no  evi- 
dence that  Silas  Hartley  knew  that  Robin- 
son was  going  to  run  In  debt  for  any  portion 
of  the  goods.* 

"Seventh.  Tbe  court  erred  In  tbtir  answer 
to  the  eighth  point  of  the  defendant  Tbe 
point  and  answer  are  as  follows:  'If  the 
jury  find  from  all  the  evidence  produced  in 
this  case  that  the  pretended  purchase  ot  the 
real  estate  by  Hartley  of  Robin  son  was  not 
buna  fld^  but  was  intended  to  be  used  to 
hhider  and  ddoy  creditors,  the  plalntUI  can- 
not recover,  and  the  verdict  shonid  be  for  the 
defendant  Answer  of  the  Court:  This  we 
affirm,  except  that  we  do  not  say  that  It  is  a 
pretended  purchase.  It  Is  for  you  to  say 
whethar  this  was  a  bona  fide  transaction  on 
the  part  of  Roblnscm  and  Hartley,  or  wheth- 
er it  was  not,  under  the  instructions  which 
we  have  already  given  you.' 

"Eighth.  Tlie  court  erred  in  their  answer 
to  the  first  point  on  the  part  of  the  plaintiff. 
The  point  and  answer  are  as  follows:  '(1)  If 
the  jury  find  from  the  evidence  that  the  con- 
tract made  between  M.  J.  Robinson  and  Stlas 
Hartley  was  executed  and  delivered  on  tbe 
7th  of  April,  1883,  as  testified  to  by  them, 
and  that  notice  ot  the  title  of  Silas  Hartley 


was  glren  at  the  sherifTs  sale,  before  th? 
property  was  BoiA  to  tiie  defendant  Hull, 
th^  the  plaintiff  Is  entitled  to  recover.  An- 
swer of  the  Conrt:  This  we  affirm,  wlQi  tt:s 
condition:  that  you  find  that  Hull  had  no- 
tice at  the  sholff's  sale  of  the  tlUe  of  Han 
ley.  the  plaintiff.* 

"mnth.  The  conrt  ered  In  tbelr  asiawa  tv 
the  second  point  of  the  plaintiff.  The  pofni 
and  answer  are  as  follows:  *That  the  notii-e 
required  to  Jye  gtvea  at  an  unreoMded  title  is 
notice  at  any  time  before  the  sale,  and  it  is 
not  necessary  that  It  staoald  be  givoi  befcre 
the  entiy  of  tbe  judgmmt  on  which  the  sile 
to(A  place.  Answer  of  the  Court:  This  we 
affirm.  The  notice  must  be  a  notice  to  Osk 
purchaser  at  the  sal^  and  it  la  in  time  !f 
l^ven  before  the  sale' 

"T^th.  Tbe  court  erred  In  their  anawer 
to  the  third  point  of  tbe  plalntlflL  Tbe  poin: 
and  answer  are  as  follows:  '(3)  That  the  erl 
deuce  of  H.  S.  Robtnstm  Is  uncontradicted  3» 
to  the  execution  and  delivery  ot  such  con- 
tract Answer  of  the  Court:  Tbi»  we  do  not 
affirm.  Evldoiice  has  been  given  here  In  tte 
case,  and  you  axe  to  take  it  into  con^dm- 
tl(m,— take  the  whole  of  It  and  consider  It— 
and  it  la  for  you  to  say  whethw  it  la  uncon- 
tradicted or  not* 

"Blevoith.  The  conrt  ored  In  their  answer 
to  the  seventh  point  ot  the  plaintiff.  Tbe 
ptdnt  and  answer  are  as  ftdlowa:  *CT}  That 
there  is  n<^  sufficient  evidence  In  tbis  case  of 
fraud  between  li.  J.  Roblnatm  and  SUas 
Hartley  to  be  snlMuitted  to  the  jnr?.  Ans- 
Bwee  of  the  Court:  This  we  do  not  alBxm. 
On  the  otha  hand,  we  do  submit  these  fact« 
to  yon,  and  tt  is  fw  yon  to  say  whettiM'  thm 
was  fraud  or  not  between  Boblnaon  sod 
Hartley.' 

"Twelfth.  The  court  erred  In  th^  answer 
to  the  eighth  pohit  of  tbu  plaintiff.  The 
point  and  answer  are  as  followa:  *^)  Tbst 
the  verdict  of  the  jury  shonid  be  for'Uie 
plahitiff  for  the  land  claimed  In  tbe  wriL 
Answer  of  the  Court:  This  we  do  not  affirm, 
but  we  submit  tbe  facts  to  yon,  and  It  is  fw 
you  to  say  whether  your  verdict  ahouid  be 
tor  the  plaintiff  or  the  defOndant,  under  tlie 
Instructions  which  we  liave  given  you.' 

"Thirteenth.  The  court  erred  In  admittiu;; 
the  testimony  of  N.  Oardnor.  The  bill  ie 
as  follows:  'By  Mr.  Watson:  The  counsel  f«r 
the  defendants  pn^rase  to  prove  by  tbe 
witness  on  tlie  stand:  That  be  met  Silas 
Hartl^  sabseqnait  to  the  date  of  the  paper 
put  in  evidence  by  tbe  plaintiff  (Bxhll)it  Aj. 
That  he  there  had  a  certain  omversatloD 
with  Mr.  Hartley,  In  whicb  he  eald  to  Hart- 
ley, in  substance,  "You  are  covering  up  tlie 
store  of  Robinson  at  this  present  time,  and 
there  is  nothing  to  get  your  pay  out  of  but 
the  farm,  and  there  is  tbe  Tlnlcer  jn^^moit 
ahead  of  you  of  a  thousand  dtdlars.*'  That 
Hartley  replied,  "Yes,  I  Imow  that"  "But.'* 
.says  he,  "Robinson  has  always  asked  twen- 
ty-seven hundred  dollars  for  the  farm."  Bnt 
Hartley  saya,  "I  think  be  wiU  aell  it  now; 
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lie  has  put  It  !n  Loomls'  hands  to  sell,  and  I 
think  be  will  sell  It  for  twenty-four  hundred 
ilollars,  and,  If  he  does,  it  will  pay  the  Tin- 
ker Judgment  and  me,  too."    That  this  con- 
vursatiou  arose  from  the  fact  that  Hartley 
w  as  at  that  time  letting  Robinson  have  more 
luauey.    This  Is  to  be  followed  l>y  proof  of 
uitier  acts  and  declarations  by  the  plaintiff, 
llai-tley,  and  M,  J.  Boblnson,  for  the  purpose 
ot  EUowlng  fraud  and  collusion  between  &L 
J.  Robinson  and  SUas  Hartley  In  obtaining 
ilie  title  now  set  up  for  the  purpose  of  cheat- 
ing and  defrauding  ci-edltors,  etc.    By  Judge 
Jessnp:  The  counsel  for  the  plalntlfiF  object 
to  the  offer  as  Immateilal,  Irrelevant,  and 
incompetent;  tliat  It  Is  not  sufficient  to  over' 
(.-orne  the  legal  title  of  Hartley,  which  is  un- 
disputed, and  which  Is  in  evidence,  as  it  Is 
ut  best  a  loose  declaration,  and  is  not  suffi- 
(  ieot  of  itself  to  be  submitted  to  the  Jury 
.lay  evidence  of  fraud;  that  no  acts  or  dec- 
larations offered  to  be  proven  are  set  forth, 
'jtlier  than  the  one  mentioned;  that  there  is 
no  offer  to  prove  that  there  were  any  cred- 
itors of  M.  J.  Robinson  at  the  time  that  the 
l  aper  of  April  7,  1803,  was  executed,  and 
ilie  thousand  dollars  was  paid  by  Hartley  to 
liobinson,  nor  that  Hartley  knew  that  Hob- 
iDson  owed  any  -lebta,  or  Imd  any  creditors 
at  the  time;  and  therefore  It  is  Incompetent 
to  prove  any  fraud  upon  the  creditors  of  Rob- 
inson who  were  not  creditors  at  the  time 
when  the  title  was  passed  from  Robinson  to 
Hartley,  and  the  thousand  dollars  balance  of 
purchase  money  was  paid.  BytheGourt:  The 
objections  are  overruled.    I  think  it  clearly 
tvldeuce  for  the  defense  in  support  of  their 
theory  of  the  case.    Exception  noted  for 
plalDtiff,  at  whose  request  a  btU  la  sealed. 
By  Mr.  Watson:    Q.  Mr.  Gardner,  go  on  and 
slate  now  whether  you  met  Mr.  Hartley  and 
Mr.  Robinson;  where  and  what  was  said 
aad  done.  A  Will  I  tell  the  conversation  we 
had?,  Q.  Uo ahead,  tell  the  conversation  you 
heard,  and  what  was  done.    A.  I  was  draw- 
ing some  pine  lumber  for  Mr.  Tiffany  from 
Hartley's  mill,  over  on  what  we  call  "over 
on  the  hill,"  below  Glenwood,  between  Glen- 
wood  and  LennoxvlUe.    I  bad  started  to  go 
over  after  a  load,  and  we  had  got  down  as 
far  as  the  Methodist  chm-ch  in  Lennoxvlile,— 
Mr.  Hartley  with  me;  be  was  going  over  to 
tuunt  the  lumber  for  me,— and  Robinson 
came  up  from  behind  and  hollered  to  Hart- 
ley, and  he  got  off  the  wagon,  and  went  back 
three,  four,  or  five  rods  perhaps,  probably 
not  more  than  three;  a«d  they  had  some 
conversation,  and  I  saw  him  take  out  his 
l>ocketbook,  and  band  him  some  money.  Q. 
That  is,  who  did?    A.  Hartley  handed  Rob- 
inson, and  he  came  on.    Probably  talked  ten' 
or  fifteen  minutes.    He  come,  got  on  the 
wagon  again,  and  we  went  on,  and  I  says, 
"Robinson  after  a  little  mure  money?"  and 
be  says,  "Yes,  I  let  him  have  a  little."  He 
viys.  "He  is  settling  up  that  bank  business," 
—the  time  he  bad  the  trouble  wltb  the  bank 
iu  Trovideace.   So  1  says,  "It  is  kind  of  a 


poor  place  to  collect  jioney  from,  ain't  It?" 
He  says,  "Oh,  I  don't  know."  1  says,  "You 
own  the  store  at  this  time?"  and  he  says, 
"Yes."  "And  there  Is  the  Tinker  Judgment 
against  the  farm.  Where  will  you  get  your 
money  from?"  And  he  says,  "I  think  they 
can  sell  the  farm."  He  says:  "He  has  pot 
it  in  IxKMuls'  hands  to  sell.  Now,  he  has 
always  aaked  twenty-seven  hundred  dollars 
for  the  farm.  I  think  tbey  can  sell  It  for 
twenty-four  hundred  dolly's,  and.  If  they 
can,  it  will  pay  the  Tinker  Judgment  and  me, 
too."  Q.  When  was  this?  A.  It  was  the 
latter  part  of  Febi-uary  or  the  1st  of  March, 
1880,' 

"Fourteenth.  The  court  eiTed  In  the  admis- 
sion ot  the  testimony  of  Julius  Young.  The 
bill  is  as  follows:  *By  Mr.  Watson:  The 
counsel  for  the  defendants  propose  to  prove 
by  the  witness  on  the  stand,  in  substance, 
that  subsequent  to  April  7,  1883.  M.  J.  Rob- 
inson, one  of  the  parties  to  tbe  agreemoit 
offei-ed  in  evidence  by  the  plaintiff,  claimed 
to  him  to  own  this  property  in  question; 
that  he  offered  to  sell  it  to  the  witness  as 
his  own  property,  and  that  no  mention  was 
made  that  Silas  Hartley  had  any  intweet 
thei-eln.  By  Judge  Jessup:  Counsel  for  plain- 
tiff object  that  any  declarations  of  M.  J. 
Robinson  sulraequ«it  to  the  7th  of  April  can- 
not affect  Silas  Hartley,  his  grantee  for  a 
valuable  consideration,  unless  made  in  his 
presence  with  his  assent.  There  is  no  offer 
to  connect  Silas  Hartley  with  the  declaration, 
or  that  he  had  any  knowledge  o£  the  declara- 
tion; and  that  he  cannot,  therefore,  be  af- 
fected by  It,  and  that  tbe  evidence  is  there- 
fore Incompetent  and  Irrelevant.  By  the 
Court:  It  goes  to  the  credlbUity  of  M.  J.  Rob- 
inson as  a  witness.  The  objections  are  over- 
ruled, and  evidence  admitted.  Exception 
noted  for  plaintiff,  at  whose  request  a  bill  is 
sealed.' 

"Fifteenth,  The  court  erred  In  admitting  the 
testimony  of  Minerva  Tinker.  The  bill  Is  as 
follows:  'Counsel  for  the  defendants  propose 
to  prove  by  the  witness  on  the  stand  that  in 
the  year  1887,  W.  J.  Robinson,  whose  deposi- 
tion has  been  put  in  evidence,  and  the  party 
to  the  agreement  of  April  7, 1883,  came  to  the 
witness,  and  claimed  that  he  was  tbe  owner 
of  the  farm  in  question,  situated  in  Moscow; 
told  her  that  the  only  lien  there  was  against 
it  was  this  Judgment  of  about  nine  bnudred 
dollars;  that  be  wanted  her  to  purcbase  his 
property  in  Clifford,  Susquehanna  cottoty, 
and,  if  she  would  do  It,  be  would  allow  her 
on  the  pnrcliase  one-half  the  Judgment  against 
the  farm  in  Moscow  as  part  of  the  purchase 
mouey,  prbrlded  she  would  get  the  lien  off 
that  property.  By  Judge  Jessup;  Counsel 
for  plaintiff  object  to  tbe  off«-,  that  any  dec- 
larations of  M.  J.  Robinson  are  lneomi>ctent 
for  the  same  reasons  heretofore  urged  against 
the  admissions  of  the  declarations  of  M.  J. 
Robinson,  subsequent  to  April  7,  1883.  By 
the  Court:  What  Is  the  date  of  these  declara- 
U<Hi8?  By  Mr.  Watson:  Tbey  are  aiibse-] 
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qnent  to  April  7,  1883.  They  were  In  1887. 
By  the  Court:  The  objections  are  overruled, 
And  evidence  admitted.  Exception  noted  for 
plaintiff,  at  whose  request  a  bill  Is  sealed.' 

"Slxtemth.  The  court,  erred  in  the  admlS' 
slon  of  testimony  of  Whltmon  Fenyon.  The 
bin  Is  as  follows:  'Q.  Did  you  know  M.  J. 
Robinson?  A.  I  dtd.  Q.  State  whether  or 
not  he  had  a  talk  with  you  about  this  Jadg* 
meut  in  question,  and  the  farm  In  Moscow  in 
question.  If  so,  whether  or  not  It  was  before 
or  after  the  death  of  Mr.  Tinker,  and  what 
was  said.  A.  I  think  It  was  two  or  three 
months  after  Mr.  Tinker  died.  By  Jud^ 
Jessup:  Our  objection  covera  this,  your  hon- 
or. By  the  Court:  Yes,  sir;  we  will  admit 
the  evidence.  (Exception  noted  for  plaintiff, 
at  whose  request  a  bill  Is  sealed.)  By  Mr. 
Wntsou;  Q.  Now  proceed.  A.  I  was  going 
down  to  Clifford  one  day,  and  my  daughter 
says,  "I  wibh  you  would  see  Robinson,  and 
see  what  he  Is  going  to  do  about  that  Judg- 
ment." Q.  You  need  not  say  what  your 
daughter  said.  Tell  what  Robinson  snfd.  A. 
AlMUt  the  Judgment?  I  seen  Robinson  be- 
tween the  house  and  the  store,  about  half 
way,  on  the  south  side  of  a  small  bridge 
there  la  there.  I  spoke  to  him  about  the  Judg- 
ment. He  says  he  did  not  want  them  to  do 
anything  alwut  It  yet.  He  wanted  a  chance 
to  sell  It,— the  place  In  Moscow.  Q.  Sell  his 
place  tu  Moscow?  A.  Yes,  sir;  and  by  so 
doing,  having  a  chance  to  sell  It,  he  would 
save  himself  something  aside  from  the  Judg- 
ment Q.  Anything  further?  A.  That  is  all. 
I  says  to  him,— we  was  speaking  something. 
I  don't  know  Just  how  the  words  was,— I  told 
him  they  were  willing  for  him  to  have  all  he 
could  get  aside  from  the  Judgment.  Q.  Did 
he  say  anything  about  what  he  would  get  for 
the  place?  A.  He  thought  he  would  get  two 
thousand  dollars.  I  think  be  said  more.  Q. 
For  the  property?  A.  Yes,  sir,  Q.  Two 
thousand  dollai-s  or  more?    A.  Yes,  sJr.* 

"Seventeenth.  The  court  erred  In  the  ad- 
mission of  the  testimony  of  M.  A.  Gardner. 
The  bill  ts  as  follows:  'Q.  State  whetlier  or 
not  you  knew  M.  J.  Robinson.  A.  I  did.  Q, 
Did  you  know  him  In  1883,  In  April?  A. 
Yes,  sir.  Q.  State  whether  or  not  you  Insured 
any  property  for  him  In  Moscow.  A.  I  in- 
sured some  property  on  a  farm  in  Moscow. 
Q.  When  did  you  do  that?  A.  The  27th  of 
April,  1887.  Q.  How  did  you  insure  it?  A. 
I  insured  it  as  property  of  M.  .T.  Robinson. 
Q.  And  no  other?  By  Judge  Jessup:  This  is 
subject  to  the  same  objection.  By  the  Court: 
Yes.  sir.  The  objections  are  overruled,  and 
evidence  admitted.  Exception  noted  for 
plaintiff,  at  whose  request  a  bill  is  sealed.  By 
Mr.  Watson:  Q.  Who  instructed  you  how  to 
insm-elt?  A.  Yes,  sir.  Q.  Who  did?  A.Mr. 
M.  J.  Robinson,  at  his  store  in  Clifford.' 

"Eighteenth.  The  com"t  erred  in  admitting 
the  testimony  of  John  P.  Huil,  the  defendant. 
The  bill  Is  as  follows;  'Q.  State  ii-hether  or 
not,  after  you  were  appointed  administrator, 
whether  you  saw  Mr.  Robloson  about  the 


payment  of  this  Judgment  A.  I  went  to 
see  him  at  his  store  In  Clifford  Comers,  aul 
asked  him  if  he  could  pay  this  Judgment,  and 
he  said  he  was  not  prepared.  By  Judge  Jes- 
sup: The  plaintiff's  exception  covers  this 
By  the  Court:  Yes,  sir;  the  objections  are 
overruled,  and  evidence  admitted.  Excei>- 
tlon  noted  for  the  plaintiff,  at  whose  requi>i 
a  bin  is  sealed.  By  Mr.  Watson:  Q,  Proceel 
A.  He  said  he  was  not  prepared  to  pay  it  Jua 
then,  bnt  he  said  he  owned  a  farm  near  Mos- 
cow, Lackawanna  county,  and  he  salil,  *1 
think  that  farm  Is  worth  twenty-four  hundred 
dollars;"  and  he  said,  "I  will  make  some  sac- 
rifice In  selling  it  In  order  to  pay  you,"  and 
wished  me  to  delay  the  matt^  some,  and  so 
I  did.  Q.  Did  he  sayauythtng  about  anybodr 
else  iiaving  an  Interest  In  it?  A.  No,  sir;  h? 
did  not  Q.  He  didn't  mention  Silas  Hartiey's 
name?  A.  No,  sir.  Q.  Wh«i  did  you  say 
this  was?  A.  This  was  in  '87,  soon  after  Mr. 
Tinker's  death.  •  •  *  Q.  This  oonva^tloa 
was  right  at  his  store?  A.  Yes,  sir;  I  wem 
up  there  to  see  him.  Q.  He  had  a  lai^  stock 
of  goods.—qnlte  a  reasonable  stocli  for  a  conn- 
try  store?  A.  Fairly,  for  a  country  stcfft 
•  •  •  Q.  Didn't  you  see  before  your  eyes. 
In  the  possession  of  M.  J.  Robinson,  personal 
property  enough  there.  In  his  store,  more  than 
enough  to  satisfy  your  execution  at  the  tlnw? 
A.  I  should  Judge  there  was  pwpertj  enongb 
there  to  satisfy  if  " 

W.  H.  Jessup.  Horace  E.  Hand,  and  W.  H. 
Jessup,  Jr.,  for  appellant  C  B.  Gardner  and 
W.  W.  Watson,  for  appellees. 

PER  CURIAM.     This  case  depended  oa 
questions  of  fact  which  were  fairly  snimiir- 
ted  to  the  Jury  with  substantially  etarect  and 
adequate  instructions.  The  result  was  a  ver- 
dict for  defendants,  which  necessarily  Implies 
a  finding  of  the  controlling  facts  la  their  fa- 
vor.   The  subject  of  complaint  In  the  fir« 
specification  is  part  of  the  learned  Jud(re> 
charge,  wherein  he  Instructed  the  Jury  thai 
plaintiff  "would  have  a  right  to  recover  ia 
this  case  provided  you  are  satisQed  this  cmi- 
tract  of  April  7,  188:^,  was  made  at  the  time 
It  purports  to  be,  and  you  do  not  find  that  ft 
was  made  for  the  purpose  of  hindering,  delaj- 
Ins,  and  defrauding  creditors  of  M.  J.  RoMd- 
son."    Both  parties  recognized  Robinson  s» 
the  common  source  of  the  title  in  controvmy. 
The  questions  thus  referred  to  by  the  court 
were  clearly  presented  by  the  testimony,  aitl 
rightly  submitted  to  the  Jury.    The  next  sii 
specifications  complain  of  the  court's  answers 
to  defendants'  Ist  2d,  3d,  4th,  Bth,  and  Sli. 
j  points  for  charge.    The  8th  to  the  12th.  iu- 
j  elusive,  allege  error  in  the  answers  to  plain- 
tiff's 1st  2d,  3d,  7th,  and  8th  points;  and  ibt 
last  four  specifications  complain  of  the  admi^ 
slon  of  the  testimony  therein  referred  to.  Our 
j  examination  of  the  record  with  special  refw- 
I  ence  to  these  specifications  has  not  convinced 
I  us  that  any  of  them  should  be  sustained;  o-^r 
i  do  we  think  that  ^th»  of  them  requires  f^^ 
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ttaer  commait  We  find  no  error  In  tbe  rec- 
ord that  would  Justify  a  reren&l  of  a  Judg- 
ment altered,  as  this  was,  on  a  verdict  which 
appears  to  hare  been  warranted  by  the  erl- 
dence  and  approred  by  the  oonrt  bdow. 
Jadgmoit  afllrmed. 


DURR  T.  ri]ploo]:;b. 

(Supreme  Court  of  PennaylTania.    April  8, 
1895.) 

Conditional  Sale  —  Rights  or  Ckeditors  or 

VeSDBE— LbVT  of  EXECDTIOX. 

An  agreement  provided  that  a  party 
thereto,  deBcribed  as  the  bailor,  should  deliver 
to  tbe  other  party,  described  as  the  bailee,  on 
hire,  certain  chattels  for  a  certain  term,  the 
bailee  to  pay  ewtain  sums  during  the  term, 
n»d  to  have  the  prirtlese  of  purchasinp:  the 
property  for  a  certain  amount,  hot  stipulated 
that,  till  tbe  payment  of  such  amount,  no  title 
was  to  vest  m  the  bailee.  In  case  of  defaalt 
in  the  payment  of  any  inatallment,  the  bailor 
was  authorized  to  enter  judgment  for  tbe 
.imount  thereof,  or  to  take  possession  of  the 
property,  ffeld,  that  where,  after  default, 
ftlaintUr  took  ptMsesslon  of  the  goods,  his  posses- 
sion was  BQperior  to  the  rights  of  a  creditor  of 
the  bailee  who  levied  on  tbe  goods  on  an  execu- 
tion BubBegnentir  Issued,  though  the  bailor  also 
entered  Jodgment  against  the  bailee  for  the 
amount  of  to*  installment  due. 

Appeal  from  court  of  common  pleas,  Lack- 

B\\-anna  county. 

Frederick  Durr  entered  Jndgment  against 
"Walter  D.  Frank  and  another  for  an  Install- 
ment due  by  the  terms  of  an  agreement,  by 
which  the  possession  of  chattels  was  de- 
livered to  doTendants,  and  took  possession  of 
the  chattels.  D.  P.  Ileplogle  levied  on  the 
chattels  under  an  exeeutlou  against  defend- 
ant, and  on  a  trial  of  tbe  right  to  the  prop- 
erty Judgment  was  rendered  for  plaintiff, 
and  Replogle  appeals.  AfHrmed. 

The  following  Is  the  opinion  of  the  trial 
court  on  discharging  a  rule  for  Judgment 
noD  obstante  veredicto: 

"It  is  not  necessary.  In  the  view  which 
we  take  of  tlils  case,  to  determine  whether 
the  agre^ent  recited  In  tbe  reserved  point 
created  a  bailment  or  only  a  conditional  sale. 
Tliere  are  other  facts  which  conduslrely  dis- 
pof:e  of  It  without  a  resort  to  that  question. 
The  agreement  under  which  the  goods  were 
delivered  to  Frank  and  Leader  provides  that 
they  are  to  pay  $50  at  tlie  execution  of  It, 
June  12,  1893;  ¥500  on  the  24th  of  August 
following;  and  certain  other  sutiaeQuent 
sums  wblch  we  do  not  need  to  noUce.  The 
down  payment  of  (50  was  made  when  the 
goods  were  delivered,  and  $75  more  were 
paid  afterwards,  on  October  20tb,  but  this 
constitutes  tlie  sum  and  substance  of  the  pay- 
ments made.  The  agreement  further  pro- 
vides that,  if  default  ahaU  at  any  time  be 
made  in  the  payment  of  any  of  the  install- 
ments mentioned  therein,  Mr.  Klefer,  who  Is 
dtyled  the  'bailor,'  sball  be  at  liberty  to  ester 
op  Judgment  for  tbe  amount  ot  such  unpaid 
tnstallmentB,  or  to  enter  the  place  where  the 


goods  ai-e  kept,  and  take  nnd  repossess  him- 
self of  the  same.  On  the  10th  of  November 
at  11  o'clock  a.  m.,  Mr.  Durr,  tbe  plaintiff, 
who  had  succeeded  to  tbe  rights  of  Mr.  Kie- 
fer  under  the  c<Hitraet,  taking  adrantage  of 
this  clause,  entered  and  took  possession  of 
the  property  in  dispute,  and  put  the  goods 
into  the  custody  of  Mr.  Klefer.  That  he 
bad  the  right  to  do  this  there  can  be  no  rea- 
sonable question.  The  second  installment  had 
not  been  paid,  and,  so  far  as  Fi*ank  &  Leader 
were  concerned,  their  rights  under  tbe  agree- 
ment by  reason  of  such  default  were  liable 
to  this  defeasance.  Nor  at  the  time  had  the 
rights  of  any  other  party  attached.  The  first 
execution  of  tbe  defendant  in  this  issue  was 
not  delivered  to  the  sheriff  until  a  subse- 
quent hour  in  the  day,  so  that  tbe  ^>od8  were 
out  of  the  possession  of  the  defendants  in 
that  execution,  and  their  rights  therein  ter- 
minated, before  the  execution  had  a  chance 
to  obtain  a  lien  thereon.  I^et  us  see  if  this 
is  not  so.  Whatever  effect  the  agreement 
in  question  might  have  as  against  execution 
or  attaching  creditors  of  the  parties  named 
bailees  tbereln,  It  was  mtlrely  valid  as  be- 
tween the  Immediate  parties  to  it.  It  was 
competent,  therefore,  for  them  to  provide 
that  no  title  to  the  property  should  pass  un- 
til the  whole  sum  of  $2,000,  with  interest 
(being  the  aggregate  amount  of  the  Install- 
ments), had  been  paid,  and  a  bill  of  sale  de- 
livered; nnd  tliat,  In  default  of  a  payment 
of  the  installments  as  they  accrued,  Mr. 
Kiefer  might  reclaim  and  repossess  hlmsdf 
of  the  property.  Moreovo*,  tmti)  the  rights 
of  ttiird  parties  had  Intervened,  the  contract 
was  enforceable,  according  to  lis  terms, 
against  the  property  In  tbe  bands  of  Frank 
&  Leader.  However,  it  might  or  might  not 
have  been  afterwards.  They  had,  at  tbe 
best,  but  a  defeasible  title,  liable  to  be  over- 
turned  upon  a  breach  of  the  conditions  up- 
on which  they  had  obtained  it;  and,  by  the 
action  of  Mr.  Durr  before  any  one  had  called 
the  matter  In  question,  tbe  property  was  re- 
taken, and  whatever  previous  rlgbt  of  own- 
ership in  It  there  had  been  was  cut  off.  It 
does  not  matter  that  this  was  done  the  same 
day  that  the  defendant  Issued  his  execution, 
and  but  a  short  time  previous  thereto.  If 
made  In  good  faith,  it  was  as  valid  If  done 
at  one  time  as  at  another,  provided  It  was 
bef<H'e  the  opportunity  for  a  lien  to  attach 
had  arisen.  An  ordinary  sale  of  personal 
property  by  the  defendant  In  an  execution, 
If  made  in  good  faith  before  the  writ  comes 
into  the  hands  of  the  sheriff,  is  good,  even 
though  It  be  made  at  an  earlier  hour  of  the 
same  day.  This  is  one  reason  why  tbe  exact 
time  of  receiving  the  writ  Is  indorsed  by  the 
sheriff  upon  it.  If  this  be  true  of  a  volun- 
tary transfer,  much  more  must  It  be  of  an 
luToluntary  one.  which  Is  enfweed  according 
to  the  terms  of  a  previously  existing  contract 
on  which  tbe  goods  are  held.  When  the  do* 
fendanf  s  execution  issued,  the  case  stood  no 
dlffer^t  from  what  ft  would  if  ^  plaintiff. 
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Dwnlag  and  having  poBseasion  of  the  prop-  i 
erty,  had  agreed  that  the  defendants  in  the 
execution  might  purchase  and  have  it  upon 
certain  terms.  Whatever  conditional  inter- 
est this  might  be  held  to  give  in  the  proper- 
ty, it  Is  not  one  that  would  he  available  to 
an  execution  creditor  without  previous  full 
compliance  with  these  terms.  Sage  v.  Slentz, 
23  Ohio  SL  1;  Buckwater  v.  Mower,  22  Vt 
203. 

"The  entering  up  of  Judgment  by  the  plain- 
tiff did  not  interfere  with  tlie  right  of  re- 
claiming the  property  which  he  exercised. 
While  the  agreement  is  in  the  alternative 
that  the  so-called  'bailor*  may  enter  up  Judg- 
ment or  reclaim  the  property,  there  la  noth- 
ing to  prevent  his  doing  both.  The  Judgment 
is  evidently  intended  merely  as  security  tor 
the  impaid  installments.  A  defauit  does 
not  make  them  all  presently  due,  and  execu- 
tion could,  therefore,  only  issue  for  tbem  as 
tiiey  became  payable.  The  entry  of  Judg- 
ment consequently  constituted  but  a  step  in 
tlie  direction  of  collecting  the  installments. 
It  did  not  amount  to  a  satisfaction,  nor  are 
the  parties  against  whom  it  was  entered 
brought  any  nearer  to  a  fulfillment  of  their 
side  of  the  contract.  Neither  did  it  amount 
to  an  affirmance  of  title  In  them,  because  the 
agreement  says  no  title  shall  pass  until  the 
installments  are  paid  and  a  bill  of  sale  de- 
livered, and,  as  far  as  the  parties  are  con- 
cerned, this  is  binding.  The  two  remedies 
given  by  the  agreement  are  not  inconsistent 
with  each  other,  and  the  partial  pursuit  of 
the  one  does  not  therefore  preclude  a  resort 
to  the  other.  The  usual  rule  must  prevail 
that  a  party  can  have  any  number  of  dlffw- 
ent  remedies  so  long  as  be  secures  but  one 
satisfaction.  Having  retaken  the  goods  In- 
to his  own  possession,  no  doubt  Mr.  Durr 
could  not  now  collect  ,  the  Judgment;  and, 
if  he  undertook  to  enforce  It,  the  court  would 
very  quickly  interfere.  The  mere  fact,  how- 
ever, tluit  it  Is  left  open,  amounts  to  very 
little.  There  are  many  Judgments  of  record 
that  in  like  manner  have  served  their  pur- 
pose, and  been  superseded,  and  yet  stand 
undisposed  of. 

"Without  regard,  therefore,  to  the  question 
whether  the  transaction  was  a  sale  or  a  bail- 
ment, we  are  of  opinion,  upon  the  facts  stat- 
ed in  the  point  reserved,  that  the  plalnUflT 
Is  entitled  to  Judgment.  The  rule  for  Judg- 
ment for  the  defendant  non  obstante  vere- 
dicto Is  consequently  discharged,  and  judg- 
ment ordered  to  be  entered  on  the  verdict 
for  the  plaintiff." 

C.  W.  Dawson  and  0.  B.  Gardner,  for  ap- 
pellant  C.  Comegys,  for  appellee. 

PER  OURIAM.  In  this  issue  under  the 
sfaerUTa  interpleader  act,  the  learned  presi- 
dent of  the  common  pleas  directed  a  verdict 
for  the  plaintiff,  subject  to  the  opinion  of  the 
court  on  the  question  of  law  arising  ui>ou  the 
facta  staled  in  his  cbarg&   On  the  rule  for 


I  Judgment  ntm  obstante  veredicto,  etc.,  the 
question  of  law  reserved  was  considered, 
and  Judgment  was  entered  on  the  verdict  hi 
favor  of  plaintiff.  The  errors  assigned  are: 
Directing  the  verdict  for  plaintiff,  and  after- 
wards entering  Judgment  thereon  in  his  fa- 
vor; In  not  directing  a  verdict  for  defeoil- 
ant;  and  in  discharging  the  role  tor  judg- 
ment non  obstante  veredicto. 

We  are  satisfied  from  an  examination  of 
the  record,  etc.,  that  the  learned  Judge's  rul- 
ings are  substantiaDy  correct,  and  that  uci- 
ther  of  the  assignments  of  error  should  he 
sustained.  All  that  can  be  profitably  said  nn 
the  questions  involved  will  be  fonnd  in  his 
opinion  discharging  the  rule  for  judgment 
non  obstante  vwedlcto,  etc.,  sent  np  with 
the  record.  The  judgment  is  affirmed  on 
that  opinion.  Judgment  affirmed. 


PILE  et  al.  v.  PEDRtGK  et  at 
(Supreme  Court  of  Peunsylvania.    April  8, 

Fabtt  Wiix— Costs— Is  Eqcitt.  j 

1.  Where  oae,  intendicg  to  construct  a  waW 
for  his  building  within  the  Ime  of  his  lot,  hj  mis- 
take, extends  the  fouadatioQ  therefor  atigbtir 
onto  an  adjoining  lot,  the  wall  does  not  thereby 
become  a  party  wall. 

2.  There  was  no  error  in  dividing  coats, 
where  plaintiff  ohtained  a  decree  compefliog  tin 
moving  of  defendant's  foundation  wall,  wfaidi 
by  mistake  extoided  an  Indi  and  a  fraction  on 
pUintifTs  land,  though  defendant  offered  to 
make  the  wall  tiiereon  a  partition  wall,  and  g^re  \ 
plaintiff  the  free  use  of  it,  provided  tlie  windows 
on  the  third  and  fourth  floors  should  remaic 
open  till  plaintiff  desired  the  use  of  the  wx)l. 
and  where  plaintiff  refused  to  allow  defenilani 

to  go  on  his  land,  so  that  he  might  dkip  off  the 
projecting  ends  of  the  foundation. 

Appeal  fnnn  court  ol  commm  ^eu,  Phil- 
adelpMa  county. 

Suit  by  Jos^h  M.  Pile  and  anottwr.  tnu- 
tees,  against  Daniel  Pedrlek  and  another. 
From  the  decree,  idaintifls  appeal.  Affirmed 

Plaintiffs,  by  thetr  UIl,  alleged  that  ther 
were  the  ownas  of  a  certain  lot;  that  de- 
fendants were  the  owners  of  an  adjoining 
lot;  that  defendantt  erected  a  building  oa  i 
their  lot,  and,  as  to  a  portion  of  the  wall,  ex-  I 
ercised  their  right  to  use  a  portion  of  plain-  | 
tiffs'  ground  for  their  party  wall;  that  de- 
fendants have  placed  windows  In  said  wall, 
and  are  about  to  place  others  there.  Tbe 
prayer  was  for  an  injunction  restraining  de- 
fendants from  placing  windows  In  the  wall, 
and  directing  them  to  ranove  the  windows 
already  placed  there,  and  for  further  relief. 
The  decree  directed  def«idant8  to  mnore  so 
much  of  the  wail  as  was  on  plalntifl^' 
ground,  and  provided  that  the  costa  of  the 
case  should  be  divided. 

John  Sparhawk,  Jr.,  and  Mellck  &  Potter, 
for  appellants,  E.  H.  Hanson  and  J.  M.  Pile, 
for  appellees. 
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WILLIAMS,  J.  Th«  learned  Judge  of  the 
Goui-t  below  was  rlgnt  In  boldlng  that  the 
wall  in  oontrorersy  waa  not  a  party  wall. 
It  waa  not  Intended  to  be.  The  defendants 
were  building  a  factory,  and,  under  the  ad- 
rice  of  their  architect,  decided  to  build 
within  their  own  lines,  in  order  to  arold 
the  danger  of  injury  to  others  from  vibra- 
tion which  might  result  from  the  use  of 
their  machlnwy.  They  called  upon  the  dis- 
trict Burveyw  to  locate  their  line,  and  bollt 
within  It,  as  80  ascotalned.  Subseqn^it  sur- 
veys by  city  Burreyoi-a  have  determined  that 
the  line  was  not  aecurat^y  located  at  first, 
but  was  about  1^  Inches  over  on  the  plain- 
tiffs'. This  leaves  the  ends  of  the  stones 
used  In  the  foundation  wall  projecting  into 
the  plaintiffs'  lands,  below  the  sorface,  1% 
inches.  This  onintentional  Intrusion  Into  the 
plaintiffs'  close  Is  the  narrow  foundation  on 
which  this  bill  In  equity  rests.  The  wall 
resting  on  the  stone  foundation  is  conceded 
to  be  within  the  defendants*  line.  The  de- 
fendants offered,  neTerthtieas,  to  make  It  a 
party  wall,  by  agreement,  and  glre  to  plain- 
tiffs the  free  use  of  It,  as  such,  on  amdlUon 
that  the  windows  on  the  third  and  fourth 
floors  should  remain  open  until  the  plaintiffs 
■honld  desire  to  use  the  wall.  This  offer 
was  declined.  The  trespass  was  then  to  be 
remedied  In  one  of  two  ways:  It  could  be 
treated,  with  the  plaintiffs'  consent,  as  a  per- 
manent trespass,  and  compensated  for  in 
damages,  or  the  defendants  could  be  com- 
pelled to  remove  the  offending  ends  of  the 
stones  to  the  other  side  of  the  Un&  The 
plaintiffs  Insisted  upon  the  latter  course,  and 
the  court  below  has,  by  Its  decree,  ordered 
tliat  this  should  be  dona.  The  defendants 
then  sought  permission  to  go  on  the  plain- 
tiffs' side  of  the  Une  and  chip  off  the  pro- 
jecting ends,  offering  to  pay  for  all  Incon- 
venience or  injury  the  plaintiffs  or  their  ten- 
ants might  suffer  by  their  so  doing.  This 
they  refused.  Nothing  remained  but  to  take 
down  and  rebuild  the  entire  wall  fnxn  the 
defendants*  side,  and  with  their  building 
resting  on  It  This  the  decree  requires,  but 
io  view  of  the  course  of  the  litigation  the 
learned  Judge  divided  the  costs.  This  Is  the 
chief  ground  of  complaint  on  this  appeal. 
Costs  are  not  of  course,  In  equity.  They 
may  be  given  or  withheld  as  equity  and 
good  conscience  require.  It  often  happens 
tliat  a  chancellor  is  constrained  to  enforce  a 
legal  right  under  circumstances  that  Involve 
hardship  to  the  defendant,  and  in  such  caaes 
it  Is,  as  It  should  be,  common  to  dispose  of 
the  costs  upon  a  consideration  of  all  the  cir- 
cumstances, and  the  position  and  conduct  of 
the  parties.  The  costs  In  this  case  were 
within  the  power  of  the  chancellor.  They 
were  disposed  of  In  the  exercise  of  his  offi- 
cial discretion,  and  we  see  no  reason  to 
doubt  that  they  were  disposed  of  properly. 
The  deciee  Is  affirmed;  the  casts  of  this  ap- 
peal to  be  paid  by  the  a^peUanta. 
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PILE  et  al.  v.  PED&IGK  et  al. 
(Supreme  Court  of  Pennsylvania.    April  8, 
1805.) 

BUILDIITQ  Wai.lS~E:(CkOacbnbvt— BlMOVAU 
One  who,  by  mistake  of  the  district  snr- 
vej  or  in  locating  the  line  of  his  lot,  constructs 
the  foundation  f<H>  a  building  wall  so  that  it 
projects  for  an  inch  and  a  fraction,  under- 
ground, onto  an  adjoining  lot,  mny  be  compelled 
to  remove  it,  so  that  it  shall  not  encroach. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county.  • 

Suit  by  J.  M.  Pile  and  another,  trustees, 
against  Daniel  Pedrlck  and  another.  From 
the  decree,  defendants  appeal.  Modified  and 
affirmed. 

John  Sparhawk,  Jr.,  and  Mdick  &  Potter, 
for  appellants.  B.  H.  Hanson  and  J.  M.  Pile, 
for  appellees. 

WILLIAMS,  J.  This  is  an  appeal  from  the 
same  decree  Just  considered  Vn  Pile  v.  Peil- 
rick,  31  AU.  616.  It  is  not  denied  that  the 
foundation  wall  on  which  the  appellant  has 
built  waa  located  under  a  mistake  made  by 
the  district  surveyor,  and  does  Id  fact  pro- 
ject slightly  Into  the  plaintiffs'  land.  For  one 
inch  and  three-eighths,  the  ends  of  the  stones 
In  the  wall  are  said  to  project  beyond  the 
division  line.  The  defoidants  liave  no  right, 
at  law  or  In  equily,  to  occupy  land  that  does 
not  belong  to  them,  and  we  do  not  see  how  the 
court  below  could  have  done  otherwise  than 
recognize  and  act  upon  this  principle.  They 
must  remove  their  wall,  so  that  It  shall  be  up- 
on their  land.  This  the  court  directed  should 
be  done  within  a  reasonable  time.  To  avoid 
further  controversy  ova*  this  subject,  we  will 
so  far  modify  the  decree  as  to  permit  such 
removal  to  be  made  vrlthin  one  year  from  the 
date  of  filing  hereof.  In  all  other  respects 
the  decree  is  affirmed;  the  appellants  to  pay 
all  costs  made  by  them  upon  this  ai^>eal. 


JONES  v.  BROWN. 
(Supreme  Court  of  Pennsylvania.    April  8, 
1895.) 

Sale— AoTiorr  roH  Faica  —  Before  Matdhitt— 
REscihBioN  OF  Contract. 
One  who  sells  goods,  and  takes  the  pur- 
chaser's notes  therefor,  cannot,  bef<we  maturity 
of  the  notes,  sue  for  the  price  and  interest,  and 
attach  therefor,  though  be  alleges  that  the  sale 
was  procured  by  false  repreaentatioos. 

Appeal  from  court  of  common  pleu,  Phila- 
delphia county. 

Action  by  George  F.  Jones,  trading  as 
Geoi-ge  F.  Jones  &  Co.,  against  James 
Brown,  Jr.  The  attachment  Issued  In  the 
ca»e  was  dissolved,  and  plaintiff  appeain. 
Affirmed. 

The  opinion  of  the  court  below  was  as 
folio  \v»: 

"The  plaintiff  brought  an  action  of  as- 
sumpsit against  the  defendant  to  recover  the 
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price  of  certain  goods  sold  and  dclirered, 
nod  for  which  lie  bed  rnkeu  the  defend- 
anVa  promissory  uotes  maturtnK  at  different 
dates.  Having  filed  an  atUdarlt  that  the 
sale  was  procui'ed  by  the  defendant  by 
means  of  false  rei>reseutatlous  of  the  de- 
fendant's cU'cumstances,  he  commeuced  Us 
action  by  an  attachment  under  the  act  of 
1800,  in  which  he  claimed  the  price  of  the 
eoods  sold,  or  the  amount  of  the  promis- 
soi-y  notes  given  for  them,  with  interest 
None  of  the  promissory  notes  sued  upon 
were  due  at  the  lime  of  the  Issuing  of  the 
attachment,  the  suit  having  been  brought 
before  the  termination  of  the  day  on  whicb 
the  first  note  fell  due.  In  Taylor  t.  Jacoby. 
2  Fa.  St  495,  it  was  decided  that  a  note  Is 
not  due  for  the  purpose  of  commencing  suit 
upon  It  until  the  day  following  the  termina- 
tion of  the  day  on  which  it  1b  payable.  The 
plaintiff's  suit,  which  was  founded  upon  his 
contract  with  the  defendant  wu  therefore 
prematurely  brought  This  is,  of  course, 
fatal  to  the  plalntlflf's  case,  unless  he  can 
take  it  out  of  the  general  rule.  This  the 
plaintfft  mdearors  to  do  by  averring  that 
Inasmuch  as  the  sale  and  the  notes  were  pro- 
cured by  the  defendant  by  means,  of  false 
representations,  made  to  the  plaintifiF,  he  is 
entitled  to  consider  the  price  due  immediate- 
ly. He  maintains  that  the  credit  having 
been  obtained  by  the  defendant  by  fraud,  he 
Is  entitled  to  sue  at  once  for  the  price 
agreed  upon  In  the  contiuct  of  sale.  But 
this  is  a  tellaclous  argument  It  the  goods 
were  obtained  by  the  defendant  by  means 
of  fraudulent  r^>re8entatIons,  the  plaintiff 
has  a  right  to  rescind  the  sale,  in  which 
case  he  might  bring  replevin  for  the  £oods 
themselves,  or  an  action  of  trover,  In  which 
be  would  recover  their  value  in  damages. 
But  it  is  plain  that.  If  he  elects  to  rescind 
the  contract  he  cannot  bring  assumpsit  for 
the  price,  because  the  same  conti-act  which 
fixes  the  price  entitles  the  defendant  to  the 
credit  which  it  has  agreed  he  should  have. 
The  plaintiff  cannot  uiow  hot  and  cold.  He 
must  either  stand  squarely  upon  bis  contract 
with  the  defendant,  and  give  him  the  cretlit 
apreed  upon,  or  he  must  rescind  In  toto, 
and  treat  the  contract  as  no  longer  In  exist- 
ence, but  rescinded  on  account  of  the  fraud, 
and  tf  it  Is  rescinded  he  cannot  sue  for 
the  contract  price  (there  being  no  longer  any 
contract  In  existence),  but  can  bring  only 
replevin  for  the  goods  or  trover  for  their 
Tahic.  This  Is  familiar  law.  Where  goods 
have  been  delivered  to  a  vendee  under  a  con- 
tract of  sale  procured  by  his  own  fraud, 
be  may  be  sued  for  the  recovery  of  the  goods 
or  their  value,  though  they  may  have  been 
sold  on  a  credit  which  has  not  expired  at 
the  time  the  action  Is  commenced;  but  in 
such  case  the  vendee  cannot  be  sued  In  as- 
sumiisit  for  the  price,  but  the  remedy  Is 
trover.  The  fraud  entitles  the  vendor  to 
avoid  the  sale.   If  he  sues  In  assumpsit  he 


affirms  the  express  contract  which  had  bePD 
entered  Into  between  the  partlefl.  and  where 
there  is  an  ea^iKM  contract  the  law  wID 
not  imply  adotlwr.  Strait  v.  BmMi,  i 
C^mp.,  M.  Jb  R.  812;  Btadbwr  t.  Andeitoa, 
Id.  400,  5  tyxtr.  162;  Fergnaon  v.  CarHng- 
ton,  0  Bam.  ft  G.  50;  Hogan  v.  Sbee.  2 
022.  Q2S;  Salway  v.  Fogg,  5  Mew.  A  W.  SC. 
If  there  be  fiavd  on  the  part  ttC  the  pnr- 
diaser,  la  respect  to  the  pnrcfiMe,  tlie  ven- 
dor may  dect  either  to  affirm  the  sale  aad 
ane  for  the  i»lce,  or  to  treat  the  sale  as 
void,  and  f<dlow  the  goods  or  ptoceeds. 
Lloyd  V.  Brewster,  4  Paige,  S37.  All  the 
text  writers  agree  in  this,  and  the  cBaea  up- 
on the  subject  are  very  numerous.  Chit 
Cent  40&  Fraud  avoids  the  contract  ab 
initio,  even  where  a  credit  vras  stfpulated 
for  and  given,  but  in  such  case  a  dltitlnc- 
tlon  in  selecting  a  remedy  at  law  to  defeat 
the  fraud  Is  to  be  observed.  Where  A. 
brings  assumpsit  for  the  goods  before  tite 
time  of  credit  expires,  su^  action  is  not 
maintainable,  but  the  vendor  mi^t  bring 
trover  Immediately  to  recover  th«  vtiue. 
Id.  C79;  Ferguson  v.  Canrlngton,  0  Bam.  Jb 
G.  00.  By  brtnglBg  assumpsit  he  affirms 
ttia  contract  made  betvireen  him  and  the  de- 
foadant  Id.,  and  Dlngley  v.  Robinson.  5 
GreenL  127.  It  Is  hardly  necessary  to  oh- 
serve  that  In  Pennsylvania,  since  the  prac- 
tice act  of  1887,  trespass  has  taken  the  pbire 
of  trover  In  cases  where  the  vendor  rescinds 
the  contract  on  account  of  fraud,  and  seebs 
to  recover  the  value.  Where  the  vendor  re- 
scinds the  contract  for  fraud  of  the  vendee, 
replevin  and  trover  are  the  appropiiate  rem- 
edies. Machlnl^  V.  McGregor,  S  Whart. 
868;  Add.  Gont  148,  140.  But  if  the  vendor 
does  not  avail  himself  of  the  fraud  he  may 
treat  the  contract  as  sutMisting,  and  sue  for 
the  price,  provided  it  is  due.  White  v.  Gar- 
den, 10  0.  B.  mo,  20  Law  3.  G.  P.  167;  Add. 
Gont  149.  If  the  plaintiff  elects  to  treat  the 
conti-act  as  a  subsisting  contract,  and  sues  up- 
on it,  he  cannot  maintain  a  quantum  meruit  as 
for  an  abandoned  contract  Add.  Gont.  436. 
Where  one  of  two  parties  to  a  contract  Is  en- 
titled, by  reason  of  fraud,  to  abandon  the 
contract  and  treat  It  as  a  nullity,  he  mast 
make  his  election  to  take  It  as  a  subsistin; 
contract  or  as  rescinded.  Having  taken  the 
one  course,  he  crfiinot  afterwards  adopt  the 
other.  Id.  1074;  Goodman  v.  Pocock,  15  Q. 
B.  676,  19  Law  J.  Q.  B.  410.  A  i«rty  re- 
scinding cannot  sue  for  a  breach  of  contract 
Haynea  v.  HoUlday.  7  Blng.  587,  20  E.  C. 
L.  263.  Nor  can  he  recover  In  indebitatus 
assumpsit  Keene  v.  Parsons,  2  Startle, 
500,  8  E.  C.  L.  507.  If  one  brings  assumpsit 
on  the  contract,  he  affirms  the  contract  ad 
cannot  treat  It  as  rescinded.  Smith  v.  Hod- 
son,  2  Smith,  Lead.  Cas.  129,  and  notes 
there;  Id.  137,  and  notes.  If  he  rescinds,  he 
must  rescind  in  toto  or  not  at  all.  Gfaandelo 
V.  Lopus,  1  Smith,  Lead.  Cas.  356,  and  notes. 
A  party  defrauded  In  a  contract  has  his 
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choice  of  remedieB.  He  may  stftnd  to  tbe 
bai-galD  or  resdnd.  Cajpapbell  t.  Fleming,  1 
Atlol.  &  £.  40,  2  Kent,  Comm.  624.  And, 
where  there  Is  an  eiectioii  between  consist- 
ent and  incon^stent  remedies,  the  election 
Is  final.  Smith  v.  Hodsou,  2  Smith,  Lead. 
Cas.  139.  MoreoTOT,  where  one  of  tbe  par- 
ties elects  to  rescind,  he  must  place  the  oth- 
er party  in  the  same  position  be  was  In  be- 
fore the  sale.  Turnpike  Oo.  v.  Com.,  2 
Watts,  433;  Piper  r.  Sloneker,  2  Grant,  Cas. 
113;  Smith  t.  Webster.  2  Watts,  478;  Mor- 
riR  r.  Gorett,  4  Phila.  IS.  U,  therefore,  the 
plaintiff  in  the  present  case  would  rescind 
the  contract,  he  is  bound  flrat  to  restore  to  : 
tbe  defendant  tbe  notes  which  were  glren 
Tor  the  price.  It  Is  manifest,  however,  In 
the  present  case,  that  the  plaintiff  has  not 
elected  to  rescind,  but  that  bis  action  Is 
broosbt  upon  the  contract;  for  he  has  not 
only  brongbt  assmnpslt  for  tbe  price,  but 
demands  also  interest  upon  the  notes,  and 
declares  In  his  affidavit  that  tbe  suit  Is  to 
recover  tbe  purchase  price  for  which  tbls 
suit  Is  now  brought'  Standing,  therefore, 
as  the  plaintiff  does,  upon  his  contract  of 
sale,  and  upon  tbe  notes  given  for  tbe  price, 
it  Is  perfectly  <dear  that  the  plaintiff's  ac- 
tion cannot  be  maintained,  Inasmach  as  the 
credit  given  bad  not  expired  when  bis  ac- 
tion was  began.  If  his  allegations  of  fraud 
are  true,  be  might  have  rescinded  tbe  con- 
tract, and  proceeded  In  replevin  or  trespass: 
but  as  he  has  waived  the  alleged  tort,  and 
fiue<l  in  assumpsit,  he  cannot  maintain  bis 
aetiou.  Inasmuch  as  no  part  of  tbe  debt  sued 
for  was  due;  under  tbe  terms  of  tbe  con- 
tract, when  he  began  bis  suit.  An  attach- 
ment under  the  act  of  I86d  will  not  He  Tar  a 
debt  not  yet  due.  Goates  v.  White,  16  Phlla. 
'J9i5.  Therefore,  rule  absolute,  and  attach- 
ment dissolved." 

Chapman    &   Chapman,    for  appellant 
Francis  S.  Cantrell,  for  appellee. 

PER  CURIAM.  We  find  nothing  in  this 
record  that  would  Justify  a  reversal  of  the 
order  dissolving  tbe  attachment  Neither 
of  the  assignments  of  error  requires  special 
notice.  They  are  all  dismissed.  Judgment 
affirmed,  wltliont  prejudice,  etc 


WHKKLER  V.  PIEItCE  et  al. 

(Supreme  Court  of  PeDiisylvanla.    April  16, 

1893.) 

11echa:(icb*  Likxs  —  Repiias  and  AODmoMs  — 

BOILBK  FLAXT — CO:«9TROCTJOX  OF  STITDTBS. 

1.  A  boiler  battery,  consistlDg  of  a  stone 
foandntion  comm«)ced  below  the  vurfnce  of 
the  cronDd,  on  which  a  furnace  Is  erected,  hav- 
ing brick  walls,  with  doors  and  other  oi)eniiiga, 
extending  to  the  top  of  the  boilers,  and  vuuport- 
ing  a  brick  arcb,  which,  with  the  top  of  toe  up- 
per tier  of  boilers,  forms  the  only  coTering  tbe 
ntnicture  has,  and  above  which  are  stenm 
drnma  and  smokestacks,  located  in  close  prox- 
imity to  another  and  older  boiler  battery,  Uie 
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place  of  which  it  la  desleaed  to  take,  and  to  be 
used  in  connection  with  other  buildings  and 
apparatus  already  in  use  in  the  manufacture  of 
ms  iron,  is  a  new  "building,"  within  the  mean- 
ing of  Act  June  10,  1SS6,  which  provides  tor  a 
lien  for  the  oreetion  and  constroctton  of  a  build- 
ing. 

2.  Act  May  18,  1887.  establishing  a  lien  for 
debts  contracted  fbr  work  done  or  materials  f  ur- 
nisfaetl  for  or  about  the  repair.  aiterntioD  of,  or 
addition  to  any  bouse  or  other  buildins,  but  rr- 
quiring  that  notice  of  a  material  man's  intention- 
to  file  such  lien  shall  be  given,  is  intended  to 
apply  only  to  such  eases  as  do  not  fall  within 
Act  June  16,  1S36,  providing  for  the  Hen  for 
the  erection  and  construction  of  a  bnilding,  or 
Act  April  21,  1850,  extending  the  provisions  of 
the  latter  to  embrace  certain  designated  kinds 
of  machinery,  neither  of  the  latter  acts  rettnlr- 
ing  that  such  notice  be  given. 

Appeal  frcon  conrt  of  ccrmmon  pleas.  Mercer 
county. 

Scire  fodas  proceedings  upon  a  mechanic's 
lien  filed  by  E.  A.  Wlieeler  against  Jonas  J. 
Pierce  and  Wallace  Pierce,  surviving  part- 
ners of  Pierce,  Keliy  &  Co^  for  work  done 
and  materials  furnished  In  the  construction 
of  a  boiler  plant  at  defendants'  Iron  furnace. 
The  partnership  made  a  general  assignment 
for  the  benefit  of  Its  creditors  to  defendant . 
Frank  Pierce  after  tbe  boilers  were  finished. 
From  a  Judgment  for  plaintiff  the  d^endant 
assignee  appeals.  Affirmed. 

In  the  opinion  as  rendered  by  the  lower 
court,  the  undisputed  facts  are  as  follows: 
"The  defendants  own  a  piece  of  land,  con- 
taining about  eleven  acres,  situate  In  the 
borough  of  Sharpsrllle,  Mei-cer  county.  Pa, 
About  ten  years  ago,  defendants  constructed 
on  said  land  a  bUuit-furnace  plant,  consisting 
of  stock  honse,  casting  bouse,  hot  blasts,  en- 
gine boose,  two  systems  of  boilers  (one  on 
each  side  of  the  engine  house,  near,  but  not 
contlguons,  to  It),  offices,  shops,  and  other 
structures,  all  of  which  are  located  as  com- 
pactly together  as  practicable  for  the  manu- 
facture of  pig  Iron,  but  are  not  inclosed  by  tbe 
same  walls,  nor  covered  by  the  same  roof. 
After  said  plant  had  been  completed  and  op- 
erated for  a  number  of  years,  to  wit,  between 
November  6,  A.  D.  1891,  and  January  27,  A. 
D.  1892,  the  plaintiff,  at  the  Instance  of  de- 
fendants, erected  and  constructed  on  defend- 
ants' said  land  one  of  'Wheeler's  Patent  Im- 
proved Boiler  Furnaces'  and  oiw  battery  of 
'Wheeler's  Water-Tube  Boilers.'  This  struc- 
tm-e  consists  of  a  st<me  foundatlcm  com- 
menced below  tbe  surface  of  the  ground,  on 
which  the  furnace  is  erected,  having  brick 
walls,  with  doors  and  other  openings  to  tbe 
fire,  heating  cbambers,  and  other  compart- 
ments within;  the  patent  boilers  being  Imme- 
diately above  said  furnace,  and  said  brick 
walls  extending  to  tbe  top  of  tbe  boilers,  and 
supporting  a  brick  arch,  which,  with  the  top 
of  the  upper  tier  of  boilers,  forms  tbe  only 
covering  the  structnre  has.  There  Is  thus- 
formed  a  rectangular  structure  thirteen  and 
two-tenths  feet  by  sixteen  and  nine-tenths 
feet,  which  Is  twenty  feet  high  from  the  top 
of  the  stone  foundation  to  tbe  top  of  the 
brickwork.  But  above  the  brickwork  and 
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boilen  are  the  steam  drums,  and  above  all  are 
Iron  stacks  about  twenty  feet  In  height,  mak- 
ing a  total  height  from  the  top  of  the  founda- 
tion to  the  top  of  the  stacks  of  about  fot-ty  feet. 
The  space  within  the  well  Is  folly  occupied 
by  the  furnace  and  bolla*s.  This  structure 
la  located  in  close  proximity  to  one  of  the  old 
batteries  of  boilers,  the  stone  foundation  of 
the  new  structure  abutting  against  the  foun- 
dation supporting  the  old  boilers.  The  dis- 
tance between  the  walls  surrounding  the  new 
and  the  main  walls  surrounding  the  old  boil- 
ers is  three  and  two-tenths  feet,  but  there  Is 
a  projection  from  the  old  wall  which  is  with- 
in six  laches  of  the  new.  The  new  and  the 
old  boilers  are  both  connected  to  the  same 
pipes  for  water  supply,  and  for  carrying 
Bteam  to  the  engines  of  said  furnace,  and  the 
old  as  well  as  the  new  do  furnish  steam  for 
said  engines;  but  the  two  systems  are  inde- 
pendent of  each  other,  and  the  new  are  de- 
signed ultimately  to  take  the  place  of  the  old 
boilers.  The  new  structure  was  erected  as  a 
part  of  defendants'  furnace  plant,  and  was 
designed  to  be  used  lu  connection  with  the 
other  buildings,  apparatus,  and  machinery 
constituting  said  plant.  In  the  manufacture  of 
pig  Inn." 

B.  S.  Templeton  and  Thomas  Tanner,  for 
appellant.   A.  W.  Williams,  for  appellee. 

GBfilSN,  J.  We  agree  with  the  opinion  of 
the  learned  court  below,  wbicta  contains  a  fuU 
exposition  and  classldcatloD  of  the  decisions 
applicable  to  this  class  of  cases,  and  only 
add  some  matters  in  response  to  the  conten- 
tion of  the  appellants.  The  battery  of  boilers 
in  qnestlon  is  complet^y  within  a  structure 
which  is  an  independent  erection,  standing  on 
its  own  stone  foundations,  and  built  of  brick, 
in  size  13.2  feet  by  feet,  and  20  feet  blgh. 
While  the  ext^or  structure  is  an  essential 
part  of  the  boiler  plant  Itself,  forming  the 
sides  of  the  fire  chambers,  Inclosing  and  sus- 
taining the  boilers  in  position,  and  sustaining 
also  the  steam  drums  at  the  top,  over  the 
boilers,  yet  It  Is  a  sntwtantlal  and  costly 
structure,  performing  the  function  of  a  build- 
ing, as  to  the  boilers,  as  well  as  constituting 
a  part  of  the  boiler  plant.  Wbile  its  water 
and  steam  connections  are  made  with  the 
same  pipes  with  which  the  water  and  steam 
pipes. of  the  old  tioilers  are  connected,  these 
cfmnectlona  are  independent  of  the  old  plant, 
and  can  be  used  without  them.  It  is  true, 
tliere  is  no  building  erected  around  and  over 
the  boiler  plant,  to  protect  it  from  the  weath- 
er. But  upon  that  subject,  in  Short  v.  Miller, 
120  Pa.  Sf.  470,  14  Atl.  374,  we  said  (Paxson, 
J.):  "The  act  of  assembly  does  not  designate 
the  ctiaracter  of  the  buildings  to  which  a  me- 
chanic's Hen  may  attach.  •  ♦  •  Nor  are 
we  embarrassed  with  the  question  whether 
buildings  of  any  de8ci*iptlon  are  essential  to 
an  oil  refinery.  An  engine  and  boiler  for  any 
kind  of  a  manufactory  do  not  at>S(dutely  re- 
quire a  building  to  i>rotect  them.   Both  may 


stand  In  the  open  air.  Tet  no  one  Anibts  tha* 
if  an  engine  and  boiler  house  are  erecteil  in 
protect  them  from  the  weather*  a  lien  will  it- 
tach  for  labor  and  matwlala  used  in  th-i: 
construction.  Nor  tiave  we  any  doubt  ths: 
the  lien  attached  to  the  building  in  this  case." 
In  Short  v.  Ames,  121  Pa.  St  630,  15  Atl.  tf'T. 
which  was  a  claim  of  lien  upon  an  oil  re- 
finery, Mr.  Justice  Clark,  deliTorlng  the  opin- 
ion, said:  *'The  act  of  June  16,  1836,  as  we 
said  In  that  case,  does  not  detignate  the 
ctuu^cter  or  kind  of  a  building  to  which  a 
mechanic's  lien  will  attach.  If  the  struc- 
tures are  of  a  substantial  and  permanent  duir- 
acter,  and  may,  In  maj  reasonable  aense,  b>' 
known  as  buildings,  Otej  may  be  lacombered 
by  lien." 

The  case  of  Parrish's  Appeal,  83  Pa.  St. 
Ill,  la  so  similar  in  its  facts  to  the  case  at  bar 
that  we  think  It  controls  the  present  conten- 
tion. The  property  was  an  old  furnace  pIsDi 
which  had  been  In  use  fw  a  number  of  years. 
Just  as  this;  and  its  owners,  desiring  to  in- 
crease Its  power,  contracted  for  a  new  &i- 
glue,  a  new  set  of  boilers,  drum  heads,  a&l 
fixtures,  and  for  a  boiler  stack,  all  of  whioii 
were  constructed,  but  by  difTeii»it  contractors. 
We  held  that  these  tmprorements  were  snb- 
stantial  additions  to  the  old  buildings,  fo: 
permanent  purposes,  made  at  a  heavy  cost, 
and  so  connected  with  the  original  stmctUK 
as  to  be  as  available  and  direct  as  if  they 
had  been  originally  built,  and  that  they  wen* 
the  subjects  of  mechanics'  liens,  under  the  ao: 
of  16th  June,  1836,  and  that  they  could  Bl>ii> 
be  sustained  under  the  act  of  April  21,  ISTifi. 
In  consldertag  the  subject  of  the  boilo-s,  Mr. 
Justice  Woodward,  deliverti^;  the  oplnioD. 
said:  "The  foundations  of  the  bollm  were 
seven  walls,  each  sixty-seven  feet  long,  froto 
eighteen  inches  to  two  feet  thick,  and  froiu 
two  to  thi'ce  and  a  half  feet  high.  Brid: 
walls  were  built  on  the  stone  foundations  to 
the  height  of  six  feet,  extending  nearly  to  the 
topB  of  the  boilers,  and  Inclosing  them. 
•  *  •  That  such  machinery  as  was  fur 
nlshed  here  was  of  a  kind  for  which,  In  the 
ordinary  case  of  an  erection,  a  lien  coald  be 
supported,  is  well  established.  A  lien  wns 
sustained  for  a  copx>er  boiler  in  a  brewhoii^e 
hi  Gray  v.  Holdship,  17  Serg.  &  R.  413;  an 
engine  by  which  a  sawmill  was  propelled,  in 
Morgan  v.  Arthurs,  3  Watts,  140;  and  far 
burr  millstones  In  Wademan  y.  Thorp.  5 
Watts.  115.  «  •  •  The  engine  house  and 
boiler  house  became  parts  of  the  furnace  tiie 
moment  they  were  completed.  They  wen- 
connected  with  It  by  blast  pipes  and  fltH«. 
and  the  connection  was  as  available,  esses 
tial,  and  direct  as  if  they  had  been  built  be- 
side the  furnace  walls.  In  the  lanjruafie  of 
the  decisions,  they  were  'additions  of  mate- 
rial parts'  to  the  original  structure  Tbey 
served,  in  their  actual  use.  all  the  purposes 
that  actual  additions  would  have  served,  aad 
their  extent  and  value  were  sigiiificaiii 
enough  to  give  ample  notice  to  purchaserf 
and  creditors  of  the  change  In  the  cbaraete 
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of  tbe  property.  The  deddon  of  the  auditor 
and  the  decree  of  the  court  below  In  support 
of  these  lleni,  under  the  proTltiona  of  the  act 
of  the  16tb  of  June,  MiSG,  were  not  onljr  In  ac- 
coi-dance  with  tbe  goiwal  prlncUilee  de- 
duclble  from  the  cues  tbat  bare  hwa  col. 
lected,  bat  Tlndlcated  by  tbe  very  rules  which 
those  caw8  bare  eBtabUabed."  The  only  dU- 
terence  between  the  atructore  in  that  case 
and  In  this  la  the  fact  that  a  frame  boiler 
house  was  erected  over  and  aionnd  It,  so  as  to 
protect  It  trom  the  weather;  but  the  deci- 
sion was  not  baaed  upon  that  circumstance, 
Qor  coQld  It  b^  coDsldertaig  the  reasons  as- 
signed for  tbe  ruling. 

The  ccmtentlon  now  made  for  the  appd- 
lants,  that  shu»  the  passage  of  the  act  of 
1887  this  kind  of  constnictloo  must  be  re- 
garded as  an  addition,  alteratioo,  or  repair, 
and  therefore  aa  being  subject  to  that  act, 
which  reatUres  notice  to  be  glren  of  an  In- 
tention to  file  a  lieut  Is  not  wtHl  takou  As 
was  hdd  In  Farrlah's  Appeal  the-  lien  could 
be  sustained  under  the  act  of  1866,  which 
gave  a  lien  for  machinery,  and  that  act  did 
not  require  any  notice.  As  between  the  acts 
of  183G  and  1887.  we  think  It  quite  dear  tbat 
tbe  structure  In  this  case  must  be  regarded  as 
provided  fmr  by  tbe  act  of  1856*  In  contrast 
with  tbe  act  of  1837,  for  the  reason  tbat  tbe 
act  of  1866  Is  dlrecUy  aj^lcable  to  machin- 
ery, as  such,  wfaareas  tbe  act  of  1887  {nmldes 
that  tbe  act  of  1836  and  its  supplements  shaU 
be  held  and  t^cen  thereafter  to  apply  to  wwk 
dooe  and  materials  fnmlslied  for  or  about  tbe 
repa]ra,alterati<Hi,mr  addttlona  to  any  house  or 
botldUiff.  We  think  this  must  be  held  to  ajf' 
ply  to  such  work  or  materials  as  are  done  or 
furnished  for  repairs,  alterations,  or  additions 
which  were  not  readied  by  tbe  acts  of  1886 
and  18G6b  If  the  remedy  under  those  acts 
attained.  It  was  without  tlie  restraining  or 
tjnallfying  ccmdltions  Imposed  by  the  act  of 
1887,  and  in  any  given  case,  If  the  structnivs 
were  subject  to  lira  under  the  former  acta, 
as  original  erectlcms,  but,  because  of  their 
character,  could  be  embraced  by  the  act  of 
1887.  tbe  remedy  would  be  diminished,  rather 
than  expanded,  by  the  application  of  that 
act  This  act  Is  an  enlarging  and  enabling 
one.  Intended  to  embrace  cases  not  within  the 
ptirrlew  of  the  previous  legislation;  but,  If 
it  Is  extended  to  cases  which  were  within 
such  purriew,  the  remedy  avatlnble  under  tbe 
pre-existing  legislation  would  be  no  longer 
arallable  In  lis  entirety,  and  as  to  all  such 
cases  the  act  of  1887  would  become  a  re- 
straining, instead  of  an  enlarging,  act.  We 
think  such  a  result  would  be  Inconsistent 
with  the  manifest  purpose  of  the  act.  It  Is 
true  that  In  the  case  of  Thomas  r.  HInkle, 
126  Pa.  St  478, 17  Ati.  670.  tbe  opinion  seems 
to  warrant  tbe  contention  of  tbe  appellants  la 
this  ngard.  But  a  careful  oonslderatlMi  of 
that  decision  shows  tbat  it  Is  not  applicable 
here.  The  case  arose  under  tbe  prorlslons  of 
tbe  act  of  August  1,  1868  (P.  L.  1168),  which 
was  an  act  giving  a  right  of  lien,  in  the  city 


at  niUadelphIa  only,  in  all  cases  of  repairs, 
alterations^  fmd  addltkms,  Imt  annexed  cer- 
tain conditions  and  qnaUflcations  as  attend- 
ing the  ezwdse  of  the  right  one  of  which 
was  a  prohibition  of  lien  In  thia  case  of  a  con- 
veyance of  the  property  before  the  filing  of  the 
lien.  We  lield  that  the  act  of  1868  was  the 
law  la  Fhlladelpbla  in  all  cases  of  r^lrs,  al- 
tmtioDs,  and  additions,  and.  as  this  was  a 
dear  case  of  addition  luider  the  act,  the  right 
of  llsn  was  only  enforceable  In  conformity 
with  the  act  Tbe  reasoning  upon  which  tbe 
decision  was  based  was  that  "if  there  are 
two  acta,  of  which  one  Is  special  and  particu- 
lar, and  deari^  indadea  the  matter  in  con- 
troversy, whilst  the  other  la  genonl,  and 
would,  if  standing  alone,  Include  it  also,  and 
If.  reading  the  gmwnl  provislm  side  hr  aide 
with  the  particular  one,  tite  inclnsloa  of  that 
matter  in  the  former  would  produce  a  con- 
flict between  It  and  the  special  provision.  It 
must  be  taJsea  that  the  hitter  was  designed 
as  an  exception  to  the  general  provision." 
The  act  of  1868  was  special  and  local,  and 
conferred  a  lien  within  the  Umlto  of  the  dty 
of  Philadelphia,  which  had  no  existence  In 
any  othw  part  of  the  commtmweatth.  With- 
in that  city  It  was  tbe  law  In  all  cases  of  re- 
pairs, alterations,  and  addltiona,  but  outside 
of  the  city  It  was  not  the  hiw  In  any  such 
case.  Hence  the  doctrine  Invoked  as  a  prin- 
ciple of  GcmatructioB  was  directly  apiillcable. 
But  In  the  present  case- there  Is  no  such  situa- 
tion. The  law  of  1887  Is  just  as  general  as 
the  law  of  1S36  or  the  law  of  1856.  It  ami 
they  extend  to  all  parte  of  the  commonwealth. 
As  between  them,  there  is  no  conflict  The 
act  of  1836  extended  to  all  cases  of  buildings, 
but  was  held  not  to  Include  cases  which  were 
merely  eases  ot  repairs,  alterations,  ac  addi- 
tions. The  law  of  1856  embraced  all  cases  of 
certeln  designated  kinds  of  machinery.  Tbe 
law  of  1887  dmply  enlarged  the  subjecte  of 
lien  goierally,  by  extendtaig  them  to  repaira, 
alterations,  and  addlUcms,  without  taking 
away  from  the  hiws  of  1886  and  1856  the 
right  of  11^  In  the  cases  which  th^  em- 
braced, Bitber  of  the  former  laws  would 
embrace  the  presmt  stmcture,  and  tbraefore 
thei-e  was  a  complete  remedy  under  those 
acts.  The  right  ot  lien  in  this  case  does  not 
d^wnd  in  any  decree  upon  the  act  of  1887. 
It  is  complete  without  it.  and  la  therefore  not 
subject  to  Ite  conditions  ok  quUflcatlMis. 
We  are  of  c^inlon  that  the  loomed  court  be- 
low was  correct  In  tbe  condaslons  reached. 
Judgment  afftrmed. 


PHILADELPHIA  TRUST.  SAFE-DEPOS- 
IT &  INS.  CO.  et  aU  V.  ISAAa 
(Supreme  Court  of  Pennsylvania.    March  25, 
1805.) 

Wills— Conbtbcotion—Hbirs. 
Tbe  brothers  and  sisters  of  testator, 
who  died  lesriog  a  widow  aud  brothers  and  sis- 
ters as  his  next  of  kin  and  only  heirs  at  law, 
take,  after  the  death  of  his  wife,  proi^^rty  which 

Digitized  by^^OOglC 


652 


ATIjANTIC  RHPOrtTBR,  Vo!.  31. 


he  Tearea  to  her  with  a  nroTlrion  that  nfter  her 
death  it  Bhnll  rorert  to  the  "natnral  beira  of  mr 

own  blood  relatives." 

Appeal  from  court  of  common  pleas,  Phll- 
Bdelphfa  connty. 

Action  by  the  Pbtbtdelphla  Tmst,  Safe- 
Depostt  &  Insurance  Company,  trustee,  and 
others,  against  WUllam  Isaac,  for  six  months* 
ground  rent  on  certain  premises.  Judgment 
for  plaintiffs,  for  want  of  a  sufficient  affidavit 
of  defense.   Defendant  appeals.  Afflnued. 

The  statement  of  claim  alleged  that  Charles 
G.  HarrlsMi,  being  seised  of  a  ground  rent 
Issuing  OQt  of  said  premises,  died,  leaving 
a  win  wherein  he  gave  his  real  estate  and 
other  property  to  his  wife,  end  provided 
that,  after  the  decease  of  bis  wife,  alt  such 
property  "shall  revert  to  the  natural  heirs 
of  my  own  blood  relatives";  that  immediate- 
ly after  the  decease  of  his  wife,  and  before 
bis  estate  should  be  divided  among  "the 
natural  heirs  of  my  blood  relatives  as  witb- 
ia  specified,"  certain  legacies  should  be  paid, 
giving  "all  the  balance  of  my  estate  •  •  • 
to  the'  natural  heirs  of  my  blood  relatives, 
as  within  directed."  The  statement  of  cla<m 
further  alleged  that  testator  left,  surviving 
him,  a  widow  and  certain  brothers  and  sis- 
ters as  bis  next  of  kin  and  only  heirs  at 
law;  that  the  widow  and  certain  of  the 
brothers  and  sisters  have  died.  Plaintiffs 
are  the  surviving  brothers  and  sisters,  and 
the  executors  and  trustees  of  the  wills  of  tht 
dei-ensed  brothers  and  sisters. 

The  affidavit  of  defense  alleged  tbat  the 
ground  rent  did  not  vest  in  plaintiffs,  be- 
cause tbey  were  not  "the  natural  heirs  of  my 
own  blood  relatives,"  as  expressed  by  tes- 
tator. 

John  M.  Ridings,  for  appellant.  Chories 
E.  Lex,  for  appellees. 

PER  CURIAM.  Judgment  affirmed. 


HAAS  V.  BERGEN  et  al. 
(Supreme  Court  of  Peansylvania.    April  1, 
1895.) 

AX4.BT8— BiaBTB  OP  AWOIKISO  LOT  OWNBHS— 

CoNSTBucrrioN  or  Deed. 
Where  all  the  land  bordering  on  an  al- 
ley originally  laid  out  for  the  use  of  the  prem- 
ises on  the  south  of  It  is  eonrpyed  to  one  man, 
and  he  conveys  land  on  the  south  of  it  by  deed 
describioK  it  as  extending  '"to  an  alley  3  feet 
wide,  laid  out  at  the  distance  of  73  feet  north 
of  *  *  *.  for  the  accommodation  of  this 
and  other  lots  of  ground  on  the  south  side  of 
the  said  alley,"  the  conveyance  of  the  riRht  to 
use  tlie  alley,  made  in  the  same  deed  and  in  the 
following  language,  "together  with  the  free 
and  common  use  and  privilege  of  the  aforesaid 
3  feet  wide  alley,  and  of  a  water  course  there- 
in," is  not  exclusive;  and  a  lot  on  the  north  of 
the  alley  having  thereafter  been  conveyed,  with 
the  free  and  common  nse  of  the  alley,  such  lot 
has  an  equal  right  to  the  use  of  the  alley  with 
the  lota  on  the  south  of  the  alley. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia ooanty. 


Suit  by  Constantlne  Haas  against  Bridget 
Bei^en,  administratrix  of  Daniel  Ben^en,  de- 
ceased, and  another,  for  injunction.  Decree 
for  plaintiff.   Defendants  appeal.  AfGrroed. 

The  report  of  the  master,  on  wtai^  the 
court  entered  decree  for  plaiittifl;  was  u  fol- 
lows: 

"The  undersigned,  the  master  In  the  above 
case,  respectfully  reports  that  the  bill  in  eq- 
uity In  the  above  case  has  been  brought  hy 
Constantlne  Haas,  owner  of  properties  Kos. 
31,  33.  35,  and  37  North  Fifteenth  street,  ask- 
ing that  an  Injunction  be  Issued  to  restrain 
Bridget  Beigen,  admlnistratrtx,  and  Tbonias 
J.  Victory  from  erecting  a  fence  on  his  land, 
and  separating  a  portion  of  his  property  from 
a  certain  S  feet  wide  alley  miming  Into  I-'^f- 
teenth  street,  and  pertly  bounding  his  prop- 
erty on  tbe  south.  The  bUI  alleges  that  the 
complainant  bought  property  No.  31  North 
Fifteenth  street,  and  tbat  this  property  is 
bounded  on  the  south  by  said  3  feet  wide 
alley,  and-  tbat,  as  owner  of  said  property 
be  Is  entitled  to  the  use  of  the  alley,  as  a 
passageway  and  water  course;  tliat  be  has 
erected  an  hotel  on  properties  Nos.  81,  33,  35. 
and  37  North  Flfterath  street,  and  bntlt  op  a 
solid  wall  along  the  said  alley  for  about  tbe 
distance  of  22\i2  feet;  that  his  property  then 
recedes  from  the  alley  about  4  feet,  and  con- 
tinues at  that  distance  for  alMut  19%  feet; 
his  building  then  retui-os  to  tbe  said  alley, 
and  tbe  said  brick  wall  is  continued  to  tbe 
end  of  his  lot;  that  in  the  sjiaee  ot  4  feet 
by  10^^  feet,  left  by  the  receding  of  his  prop- 
erty from  his  line,  he  has  erected  a  fire  es- 
cape for  the  protection  of  the  guests  In  bis 
hotel;  that  the  defendants  have  attranpted 
to  erect  a  fence  on  his  property  from  the 
point  jvhere  his  wall  recedes  from  the  line 
of  the  alley  to  the  i>oInt  where  the  wall  Is 
built  out  again  to  the  said  line;  tbat  if  this 
fence  Is  erected  it  will  cause  him  irreparable 
injury,  by  reason  of  the  fact  that  it  will 
gi*eatly  destroy  the  utility  of  said  flre  escape: 
and  that  the  erection  of- the  said  fence  will 
preclude  him  from  enjoying  the  free  and 
common  use  and  privilege  of  the  said  aliej. 
to  which  he  ts  entitled.  He  therefore  aats 
(1)  tbat  defendants' be  oijotned  from  erect- 
ing a  fence;  and  <2)  that  they  be  enjoined 
from  Interfering  with  the  free  and  common 
use  and  privilege  of  the  said  3  feet  wide  al- 
ley. The  defendants  answer  that  they  are 
the  owners  of  the  property  oa  the  south  of 
the  alley,  which  property  Is  called  the  'Wa- 
verly  Hotel,'  and  that  they  have  the  exda- 
sive  right  to  tbe  alley  In  question,  and  tbe 
complainant  la  not  entitled  to  use  it  for 
any  purpose  whatever;  that  they  have  a  per- 
fect right  to  erect  a  fence  on  the  property  of 
the  complainant,  as  It  is  a  partition  feuce. 
and  as  the  building  inspectors  had  appointed 
a  fence  view,  and  said  fence  viewers  had  or- 
dered the  complainant  to  erect  a  fence,  and 
as  he  had  failed  to  do  so,  they  (tbe  defoid- 
ants)  had  a  rlgbrt  to  erect  It  for  him,  aod 
call  upon  blm  to  pay  the  expenses;  tliat  llH 
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fence  hAi  been  there  for  a  long  time  prior  to 
the  bnilcllug  ot  the  prenent  hotel  by  the  com- 
plalr^nt;  and  that  he  had  no  right  to  tear  It 
down  and  use  the  alley  as  an  outlet  for  his 
Are  escape. 

''In  passing  upon  the  questions  In  this  case, 
your  master  hns  not  thouprht  It  Important'to 
consider  whether  the  fence  proposed  to  be 
erected  would  Interfere  with  the  proper  use 
of  the  fire  escape.  A  large  aiuouut  of  testi- 
mony was  produced  to  show  what  iujury 
would  result  by  cutting  off  the  outlet  of  the 
fire  escape,  but  It  was  also  shown  that  the 
complainant  could  hare  erected  a  Are  escape 
on  fifteenth  street,  and  that  It  was  not  ab- 
solutely necessary  that  It  should  be  erected 
In  Its  preset  p<»ltlon.  In  the  opinion  of 
your  master,  therefore,  It  is  Immaterial  what 
^ect  the  erection  of  the  fence  would  have. 
The  complainant  had  no  right  to  create  a 
necessity,  and  thea  claim  a  privilege,  by  rea- 
son of  it,  which  otherwise  he  would  not 
possess.  The  question  is,  simply,  have  the 
defendants  a  right  to  erect  this  fence  upon 
the  property  of  the  complainant?  And  the 
injury  that  may  result  cannot  be  weighed,  m 
determining  the  answer.  Neither  has  your 
master  thought  It  advisable  to  pass  upon  the 
ai^uments  which  were  made,  and  the  testi- 
mony which  was  produced,  to  show  that  the 
f^ce  view  was  irretnilar,  and  therefore  not 
binding  upon  the  complainant.  The  questlou 
here  is  whether  the  fence  is  a  partition  fence, 
and  whether  it  Is  a  boundary  line  between 
the  two  propnties,  which  the  defendants 
have  a  right  to  erect.  The  proceedings  un- 
der our  act  for  the  erection  of  partition 
fences  and  for  a  fence  view  cannot  In  any 
way  affect  the  decision  of  the  question.  In 
the  case  of  Trego  v.  Pierce,  119  Pa:  St.  148, 
12  AtL  fi&i,  Judge  Paxson  says:  'Boundary 
lines  cannot  bo  established  in  this  form  of 
proceeding.  The  object  of  the  act  of  as- 
sembly la  regard  to  fence  views  is  to  pro- 
vide a  summary  remedy  to  keep  partition 
fences  from  going  Into  dilapldatlou.  Disput- 
ed questions  as  to  lines  can  be  settled  after- 
wards.' In  considering,  then,  the  right  of 
the  defendants  to  erect  this  fence,  it  Is  first 
Important  to  determine  exactly  what  their 
rights  are  In  the  alleyway.  They  claim  to 
have  the  exclusive  right  of  the  alley  by  vir- 
tue of  a  grant  to  them  of  the  properties  on 
the  south  of  the  alley,  to  which  properties 
they  <dalm  the  right  to  use  the  alley  Is  con- 
fined. They  claim  that  their  grantor  obtain- 
ed this  extrusive  right  by  virtue  of  a  deed 
of  conveyance  from  Thomas  C.  Hoc^hUl  and 
Charles  B.  Bowk«r,  trustees  of  Mrs.  Wnt  D. 
Lewis,  to  Charles  H.  Mulrheld.  At  the  time 
these  trustees  «mveyed  to  Mulrheld,  they 
had  received  from  Mr.  Willtam  D.  Lewis,  the 
husband  of  their  cestui  que  trust,  a  convey- 
ance of  all  the  land  bordering  upon  this  al* 
ley,  both  to  the  north  and  to  the  south. 
Tiiere  is  no  evidence  to  show  that,  during  the 
time  the  dominant  and  servient  tenements 
were  tlHU  vested  1b  Ur.  Lewla  and  his  wife. 


I  there  was  any  continuous  and  apparent  ease- 
I  ment  over  this  alley  that  ml^t  m  any  way 
I  affect  the  right  to  change  the  character  of 
I  the  servitude  upon  a  reconre^'ance  of  por- 
[  tions  of  the  prt^rty,  or  which  would  In  any 
j  way  prevent  the  ectlngulshment  of  the  right 
I  In  Mr.  Lewis  by  reason  of  both  properiles 
I  vesting  in  him;  and  counsel  for  defendants, 
I  In  his  brief,  admits  that  'at  this  time,  the 
whole  tract  being  In  Wm.  D.  Lewis,  it  was 
competent  for  him  to  «tend  this  easement  to 
the  premises  to  the  north.'    Such  being  the 
;  ease.  In  order  to  discover  whether  the  de- 
fendants are  right  In  contending  that  they 
have  the  exclusive  right  of  passagj;  over  this 
alley,  it  Is  necessary  to  examine  the  terms 
of  the  conveyance  from  the  trustees  of  Mrs. 
I  r^wls  to  Mulrheld,  through  which  defeud- 
!  ants  claim  their  title. 

"The  oiley  was  originally  laid  out  for  the 
use  of  the  premises  on  the  south;  and,  if  this 
Indenture  conveys  the  easement  In  the  same 
form  to  the  grantws  of  the  defendants,  their 
right  to  the  exclusive  use  would  seem  to  be 
sustained,  as  they  are  now  the  owners  of  all 
I  the  pix>perty  bordering  on  the  south  of  the  al- 
!  ley.    The  two  references  to  the  alley  In  the 
j  deed  from  the  trustees  of  Mis.  Wm.  D.  Lewis 
to  Mulrheld,  dated  Decembei-  21, 1850.  are  as 
follows:    The  deed  conveys  a  brick  messuage 
and  lot  or  piece  of  ground,  and  describes  it  as 
!  'extending  In  length  or  d^th  along  the  east 
;  side  of   Fifteenth   street   [then  Scbuylkltl 
i  Eighth  street!  to  on  alley  3  feet  wide,  laid 
:  out  at  the  distance  of  73  feet  north  of  FUberi 
I  street,  leading  Into  and  from  the  said  Schuyl- 
I  kill  Eighth  street,  for  the  accommodation  of 
;  this  and  the  other  lots  of  ground  on  the  south 
{  of  the  said  alley.'    When  the  conveyance  of 
I  the  right  to  use  this  alley  Is  made  in  the  same 
deed,  the  lailguage  Is  as  follows:  Togetho* 
I  with  the  free  and  common  use  and  privilege 
:  of  the  aforesaid  8  feet  wide  alley,  and  of  a 
I  water  course  therein,  at  all  times  hei'eafter, 
I  forever.'    It  Is  to  be  observed  that  there  is  a 
;  marked  diff^euce  between  the  way  in  which 
I  the  alley  is  described  when  it  is  referred  to 
j  merely  for  the  purpose  of  bounding  the  pn^t- 
!  erty  and  when  it  is  referred  .to  for  the  pur- 
{  pose  of  conveying  or  limiting  a  right  of  pas- 
sage in  it.    The  alley  was  properly  described 
as  formerly  laid  out  for  the  accommodation  of 
those  properti^  on  the  south;  and  it  is  but 
reasonable  to  siqipose  that,  If  the  grautors 
j  wished  to  convey  the  exclusive  use  In  that 
i  alley  to  those  who  bordered  on  the  south,  they 
would  certainly  have  said  so  when  they  suiwe- 
quently  made  the  grant  of  the  easement  It 
might  well  be  argued  that  they  wished  the 
property  on  the  north  of  the  alley,  which  they 
then  owned,  to  have  the  use  of  the  alley,  and 
purposely  avoided  an  ezcltislve  conveyance 
of  the  right  when  they  sold  the  land  on  the 
south  of  it.    This  view  is  supported  by  the 
fact  that,  wh«j  they  subsequently  conveyed 
the  land  bordering  the  alley  on  the  north,  they 
I  conveyed  to  the  grantee  the  free  and  common 
I  use,  rlgbt,  Uberty,  and  privilege  of  this  alley. 
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and  thia  property,  by  subsequent  conveyance, 
became  seised  In  tbe  complainant  In  this  ac- 
tion. In  the  opinion,  therefore,  of  your  mas- 
ter, the  defendants  have  only  a  right  to  use 
this  alley  as  a  passageway  in  common  with 
the  other  properties  bordering  on  It;  and  the 
gmntor  of  the  complainant  was  given  an 
cqtinl  right  by  the  trustees  of  Mrs.  Lewis,  by 
deed  dated  March  11,  1867.  It  la  not  neces- 
sary, therefore,  to  pass  upon  the  second  point 
submitted  by  the  complainant,— that,  if  he  had 
not  a  right  of  passage  over  this  alley  by  deed, 
he  had  secured  It  by  presciiptlcn,  as  the  al- 
ley had  been  used  by  the  property  on  the 
north  as  a  passageway  for  more  than  a  period 
of  twenty-one  years.  One  witness  was  called 
who  testified  that  he  had  known  the  alley  to 
be  used  by  81  North  Fifteenth  street  for  thir- 
ty-one years.  The  force  of  this  testimony,  the 
defendants  claim,  Is  not  sufflcloit  to  overcome 
the  denial  which  they  make  hi  thrir  answo- 
to  the  bill.  The  master  Is  not  sure  that  such 
is  the  case,  but  as,  in  his  opinion,  tbe  right  of 
the  complainant  to  the  use  of  the  alley  ex- 
ists by  virtue  of  a  conveyance,  It  Is  not  neces- 
sary to  determine  whether  It  exists  by  adverse 
user. 

"Neither  does  your  master  think  that  the 
defendants  are  right  in  their  contention  that, 
even  if  the  complainant  had  secured  tbe  right 
to  use  this  alley,  he  had  lost  it  by  reason  of 
the  fact  that  the  right  of  user  was  confined 
to  31  North  Fifteenth  street,  and  as  he  had 
purchased  the  three  other  adjoining  proper- 
ties, and  erected  upon  them  a  large  hotel,  he 
liad  imposed  an  additional  servitude  upon  the 
alley,  and  In  addition,  as  the  complainant  luid 
merged  the  premises  to  which  this  right  was 
attached  In  a  large  building  covering  three 
adjoining  lots,  It  rendered  It  impossible  to 
use  this  alley  as  an  sppurtenancfe  only  of  31 
North  Fifteenth  street,  and  the  easement  was 
therefore  extinguished,  as  the  changes  ren- 
dered its  proper  use  impossible.  It  is  un- 
doubtedly true  tliat  it  would  be  illegal  to  in- 
crease the  burden  of  the  servitude  upon  this 
alley,  but  there  was  no  testimony  submitted 
before  your  master  to  show  that  the  burdeu 
was  In  any  way  Increased.  It  was  shown, 
on  the  contrary,  that  the  hotel  of  the  com- 
plainant had  an  alley  on  the  back  entering 
\nto  Cnthbert  street,  which  was  used  for  a 
passage  into  the  hot^;  and  *the  testimony 
only  warrants  your  master  In  finding  that  the 
use  that  Is  likely  to  be  made  of  the  alley  «i- 
t«rlng  Into  Fifteenth  street  Is  that  In  case  of 
fire  the  guests  of  the  hotel  would  esca^ 
through  It.  There  was  no  teatlmony  pro- 
duced to  even  show  that  there  was  a  doorway 
from  the  hotel  Into  the  alley,  though  a  plan 
which  was  submitted  by  the  defendants  shows 
that  there  was  a  doorway  near  the  fire  escape; 
but  this  is  not  enough  to  sustain  the  allega- 
tion that  an  additional  servitude  has  Ueen  im- 
poiied,  or  that  the  right  cannot  be  defined. 
But  even  If  it  should  be  granted  that  an  ad- 
dltl<mal  servitude  was  Imposed,  or  that  tbe 
right  of  way  bad  been  lost,  it  would  not  Jw- 


tl^  the  defendants  In  vindicating  their  rights 
by  entering  on  the  cwnplainanfi  land  mud 

erecting  a  fence. 

"It  is  important,  in  this  connection,  to  de 
termine  the  character  of  the  fence  which  the 
defendants  have  tried  to  erect    It  is  claim- 
ed by  them  to  be  a  partltl<ui  fence;  but  wber 
properties  are  separated  by  an  alley,  whether 
that  alley  Is  three  feet  wide  or  twelve  fee* 
wide,  whether  it  be  a  private  or  a  public  al- 
ley, in  the  opinion  of  your  master,  there  can- 
not be,  80  long  as  the  alley  is  in  ^istence,  a 
technical  partition  fence  between  the  praptr- 
ties  so  situated.    Th^  do  not  join  each  other, 
and  the  f^ce  on  either  side  chC  the  alley  miKtt 
be  erected  exclusively  on  the  property  of  the 
person  upon  whose  side  It  is  built,  and  not 
partly  on  tbe  land  of  each  owner.    The  rights 
of  the  opposite  owners  of  an  alley  are  similar 
to  that  of  owuers  upon  a  public  street.  Judge 
Gordon,  hi  EUls  v.  Academy,  120  Pa.  St  OCe. 
15  AU.  4W,  quotes  tlie  following  language  of 
I  Chief  Justice  Oockbum:    'The  same  prinei- 
I  pie  which  applies  to  a  public  street  and 
'  which  Is  the  foundation  of  the  doctrine,  seems 
I  to  me  to  apply  with  equal  force  to  the  case  of 
!  a  private  road,'— and  then  says:    *A»  the 
I  doctrine  here  stated  seems  to  l>e  reasonable 
and  sound,  we  cannot  understand  why  ve 
should  not  adopt  it    It  seems  to  be  admit- 
ted that,  were  the  alley  public.  Its  vacatioD 
would  vest  in  each  of  the  parties  the  unin- 
cumbered one-half  of  the  fee  in  severalty; 
and  why  this  should  not  apply  to  a  private 
way,  where,  just  as  in  the  case  of  a  public 
way,  by  the  grant  It  was  made  appurtenant 
'  to  the  several  properties,  we  cannot  under- 
I  stand.'  If  the  alley  as  a  passageway  is  aban- 
i  doned  (which  is  not  claimed  in  this  case),  a 
j  claim  might  be  made  to  the  soil,  and  a  parti- 
I  tion  fence  erected  in  the  center;  but  as 
I  long  as  the  alley  Is  In  existence,  defendants 
I  have  but  a  right  of  way,  and  have  no  Inter- 
'  est  in  the  soil,  other  than  the  easemoit  over  it. 
"The  defendants  base  their  claim  to  enter 
upon  the  complainant's  land  and  erect  a  fence 
upon  three  grounds:    First  That  th^  have 
an  Interest  In  the  soil  of  the  alley.    They  con- 
tend this  right  was  given  their  grantor  by  tbe 
deed  from  the  trustees  of  Mrs.  Lewis,  before 
quoted.    This  contention  is  not  sastained,  in 
tiie  opinion  of  your  master,  ttx  the  reasons  al- 
ready given.    The  deed  gives  no  right  to  tbe 
soil  of  the  alley  to  the  defendants.    Tbe  lot 
conveyed  Is  only  bounded  by  It,  and  an  esse- 
ment  only  is  conveyed  over  It    It  does  not 
seem  necessary  to  determine  where  the 
now  rests,  as  the  alley  has  not  been  vacated. 
Second.  The  defendants  claim  that  the  com- 
plainant has  no  right  of  way  over  the  aliey. 
and  consequently  his  land  should  be  sepant- 
ed  from  it  by  a  fence.    If  It  is  admitted  that 
the  defendants  are  right  in  this  claim,  your 
master  cannot  see  that  for  this  reason  It  te  in- 
cumbent upon  the  complainant  to  separate  his 
property  by  means  of  either  a  wall  or  fence. 
It  Is  true  that  a  man  having  an  enduslre 
right  to  use  an  alley  as  a  paaaagewiv  may 
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orevent  tbe  oiiintite  owner  from  nsliig  It,  and 
nUslit  bring  an  action  In  trespass  against  him, 
If  he  did  bo;  but  It  Is  not  dear  that  he  wonld 
be  JnstUled  In  erecting  a  wall  or  fence  on  his 
q;>po8lte  neighbor's  property  to  prevent  him 
iTom  being  tempted  to  trespass  upon  bis  ex- 
cIuslTe  ilgbt  No  evidence  Is  produced  diow- 
Ing  that  the  complainant  now  uses  this  alley 
for  any  purpose.  The  claim  Is  simply  that 
the  land  shonld  be  separated  from  this  pass- 
age by  a  fence,  and  that  fence  should  be  erect- 
ed on  the  land  of  the  complainant  Tbe  third 
reason  ^ven  by  the  defendants  in  suj^rt  of 
their  claim  Is  that  there  had  formerly  been  In 
i-xistence  a  fence  which  separated  complain- 
ant's property  from  the  alley,  and  the  com- 
plainant was  not  Jnstlfled  in  tearing  It  down 
when  he  erected  his  new  building,  and  then 
not  replacing  It.  Your  master  la  not  aware 
of  any  rule  of  law  that  prevents  a  man  from 
tearing  down  a  fence  erected  on  his  own 
property,  no  matter  how  many  years  be  may 
hare  seen  fit  to  maintain  it  there.  Your  mas- 
ter therefore  respectfully  sabmits  that  the  in- 
junction asked  for  In  this  case,  to  i-estrain  the 
defendants  from  erecting  a  fence  on  tbe  land 
of  the  complainant  shonld  be  made  perpetual. 
*  *  *  The  exceptions  hemta  attached  have 
been  filed  by  defendants,  and  your  master  has 
carefully  considered  them,  but  does  not  fed 
justified  in  altering  bis  findings.  The  defend- 
ants have  not  established  any  right  to  enter 
upon  the  complabiant's  land  and  erect  a  fence. 
They  should  therefore  tw  restrained  from  do- 
ing 90.  They  were  s^ven  only  a  right  over 
tbe  alley,  and  they  now  use  It  together  with 
their  tenants,  as  a  passageway;  and,  until 
this  easement  is  interfered  with,  they  have 
no  right  to  complain  of  an  uncertainty  In  the 
servitude  imposed  by  comphiluant  upon  tbe 
land.  Any  loss  of  rights  by  the  complainant 
could  not  invest  the  ownership  of  the  soil  In 
the  defendants;  but  If  It  should  be  necessary. 
tor  tbe  pui-pose  of  this  cose,  to  fnrth^  con- 
sider whether  complainant  bad  lost  bis  right 
by  reason  of  tbA  erection  of  the  hotel,  your 
master  feels  that  other  testimony  would  be  re- 
quired In  order  to  establish  the  exact  use  that 
Is  now  nude  of  the  alley  by  the  complalnnut. 
If  It  could  be  i«hown  that  the  building  which 
has  been  erected  has  confined  the  'free  and 
common  us^  right,  liberty,  and  privilege'  of 
the  complainant  In  tbe  alley  merely  to  the 
purposes  of  light  and  air,  and  a  possible  es- 
cape In  case  of  fire,  It  would  be  a  grave  ques- 
tion whetbv  the  owners  of  the  soil  could 
have  a  right  to  complain.  A  change  which 
limits  the  easement,  instead  of  leaving  It  ei- 
ther uncertain  or  enlarged,  could  not  be  re- 
garded as  an  injury.  The  defendants'  excep- 
tions do  not  raise  any  question  that  tbe  mas- 
ter deems  It  neceswry  to  notice  more  pai-tieu- 
larly;  and  therefore.  In  accordance  with  his 
report,  be  annexes  s  form  of  decree  which  he 
req>ectfully  recommends  in  the  matter: 

"Decree:  And  now,  to  wit,  I>ecember  8, 
1894,  this  cause  came  on  to  be  beard  at  this 
term,  and  was  argued  by  couukuI;  and  there- 


upon, upon  consideration  thereof,  It  is  ordered, 
adjudged,  and  decreed  as  ftdlows,  vis.:  That 
the  injunction  heretofore  Issued  In  this  cause 
be  made  perpetual,  and  that  the  said  defend- 
I  ants,  Bridget  Bergen,  administratrix  of  the 
'  estate  of  Daniel  Bergen,  and  Thomas  J.  Vlc- 
I  tor,  be,  and  they  hereby  are,  perpetually  en- 
'  Joined  from  erecting,  or  candng  to  be  erected, 
I  a  teace  on  the  line  of  the  pn^er^  of  Oon- 
I  stantlne  Haas  (being  No.  81  North  Fifteenth 
I  street),  and  a  certain  three  feet  wide  alleg; 
I  adjoining  said  property  on  the  south,  or  in 
j  any  vray  Interfering  with  the  rights  of  tbe 
I  said  Oonstantlne  Haas  by  erecting,  or  causing 
to  be  erected,  a  fence  or  barrier  on  the  line  of 
the  property  as  aforesaid." 

tTohu  Dolman,  Jr.,  and  John  Dolman,  for  ap- 
pellants. Max  Hensbei^,  Jacob  Stager,  and 
Bmanuel  Furth,  for  appellee. 

FEB  CURIAM.  Judgment  affirmed. 


POTTS  T.  ROSE  VAI.IiEY  MII.LS. 
(Supreme  Court  of  Pcnii8yl%-aDia.    April  8, 
IS&o.) 

COKPORATIoy  —  LlABlLITT  FOR  OfFICE11'9  SaLART 
— ASSIOKUBST  FOR  CREDITOKS. 

1.  In  an  action  against  a  corporation  by  its 
treasurer  for  salary,  it  appeared  that  before 
plaintiff's  term  of  office  expired  defendant  made 

an  asaignment  for  the  benefit  of  its  creditors, 
but  subsequently,  and  after  tbe  exniratiou  of 
plBintlfTs  term,  settled  with  its  creaitors,  and 
received  a  reconveyance  of  ita  property.  FeW, 
that  the  question  whether,  between  the  time  of 
the  afifligoment  and  the  expiration  of  his  term, 
plaintiff  performed  services  for  defendant  ns  its 
treasurer,  or  held  himself  In  readiness  to  i)er- 
form  sm-h  services,  was  for  tlie  jury. 

2.  Where,  In  such  an  action,  it  appeared 
that  after  his  term  of  office  expired  and  before 
bis  SDCcesBor  was  elected,  plaintiff,  by  direction 
of  a  stockholders'  meetinff,  effected  a  settlement 
with  defendant's  cre<1itors,  the  question  of 
whether,  in  effecting  the  settloment,  he  acted 
as  treasurer  of  defendant  or  performed  the 
services  merely  to  protect  hii  interest  as  a  stock- 
holder, was  for  the  Jury. 

Appeal  from  court  of  common  ideas,  Dels- 
ware  county. 

Action  by  Benjamin  C.  Fotts  against  Rose 
Valley  Mills  for  salary.  Judgment  was  ren- 
dered for  defendant  and  plaintiff  appeals. 
Reversed. 

Isaac  Johnsm,  for  appellant  V.  GUpIn 
Robinson,  Edward  H.  Hall,  and  George  E. 
Darlington,  for  appellee. 

FBLL,  J.   Tbe  plaintiff  was  elected  treas- 
urer of  the  corpwation  defendant  on  June  IG, 
I  1801.    The  corporation  made  an  assignment 
for  tbe  benefit  of  Its  creditors  on  March  7, 
I  1802.   An  adjustment  having  been  agreed 
I  upon  with  its  creditors,  a  reconveyance  of  the 
unsigned  property  was  made  June  6,  1893. 
Tbe  action  was  to  recover  salary  as  treas* 
urer  from  March  7,  1892.  to  August  8,  1893. 
I  A  verdict  was  directed  for  the  amount  due 
j  after  tbe  reconveyance,  and  an  toatmctlco) 
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Clren  that  then  could  ha  do  recorery  tat  tlie 
poiod  between  the  aasisnnient  and  tbe  reoon- 
reyance.  The  plaintiff's  election  was  for  one 
year  from  Jnne  IQ,  IS&l,  and  more  than  three 
mouths  of  the  term  remained  afto:  tbe  aa- 
slgmment  was  mad&  The  assignment  did  not 
release  the  company  from  Its  contract,  and 
If  there  were  duties  performed  during  this 
period,  or  If  there  were  nme  and  the  plain- 
tiff was  ready  to  perftmn  them,  and  carry, 
out  his  contract,  he  was  prima  fade  entitled 
to  recover.  For  the  balance  of  the  time  whoi 
the  property  of  the  company  was  In  the  hands 
of  the  asrignee  the  presumption  la  against  tbe 
light  of  tbe  plaintiff  to  recover.  While  the 
corporate  existence  contlnned  the  corporate 
functions  as  to  the  Cffflduct  of  business  were 
Guapmded.  The  plaintiff  was  not  re-d^ted 
in  1882,  but  no  one  was  chosoi  in  his  place. 
He  could  not  recover  against  the  company 
Cor  services  rendered  the  BtocUioldem,  aor 
could  he  recover  against  the  company  for 
services  rendered  upon  a  quantum  meruit,  or 
in  the  absence  of  an  express  agreement.  Kil- 
pntrick  v.  Srldge  Co.,  49  Pa.  St  118;  Mar- 
tlndale  v.  Wllson-Cass  Co.,  131  Pa.  St.  348, 
10  Atl.  090.  Tbe  action,  too,  was  based  whol- 
ly upon  the  agreement  to  pay  his  salary  as 
treasurer.  On  the  other  hand,  there  bdng 
no  election  of  a  treasurer  In  1802  because  of 
the  failure  of  the  board  of  directors  to  meet, 
fae  woiUd  hold  over.  At  a  stockholders*  meet- 
ing held  soon  after  the  assignment,  an  Issue 
of  preferred  stock  was  authorized,  and  the 
plaintiff  as  treasurer  was  directed  to  use  It 
in  the  settlement  of  claims  against  the  com- 
pany. In  pursuance  of  this  dli-ection,  be  ef- 
fected a  settlement  with  all  the  creditors,  and 
procured  a  reconveyance  of  the  property,  and 
the  company  resumed  the  work  for  which  it 
was  cH^anlzed.  These  services  pertained  to 
Ills  office,  and,  If  in  fact  they  were  rendeied 
by  him  as  treasurer,  they  were  evidence  of 
his  continuance  lu  office,  and  of  the  conse- 
quent right  to  recow  the  salary  thereof. 
This  question  we  think  should  have  been  sub- 
mitted to  Uie  jui-y,  together  with  the  right  to 
recover  for  the  period  between  the  asslgnmeut 
■and  tlie  expiration  of  tlie  year  for  wlilch  he 
was  elected  on  June  10,  1801.  Tbe  learnetl 
ludge  propei'ly  said.  In  ruling  upon  tlie  ad- 
mission of  testimony,  tiuit  the  plaintiff  could 
recover  for  what  he  did  as  treasurer,  but  tlie 
4U(sUon  as  to  what  he  did  was  subsequently 
withdrawn  from  the  Jury.  The  testimony 
vraa  not  so  clear  as  to  Justify  this.  It  would 
have  been  much  clearer,  and  the  prefieutation 
of  the  case  much  more  satisfactory,  if  tbe 
effort  to  suppress  the  facte  tiad  been  less 
strenuous  and  persistent.  Perliai>8  three- 
fourths  of  the  record  consists  of  objections 
*uade  by  counsel,  and  tbe  witnesses  were  al- 
lowed to  play  such  an  unimportant  part  In  the 
trial  that  the  real  question  whether  the  plain- 
tiff was  serving  tbe  company  as  treasurer  or 
serving  his  own  Interests  as  a  stockholder  was 
left  In  doubt.  The  first  and  second  assign- 
ments of  ai-or  are  not  tn  onnpllance  with  the 


rules.  The  third,  fourth,  and  flfUi  a«t1ea- 
ments  are  sustained,  and  the  Judgment  Is  re- 
versed, with  a  venire  facias  de  nova 


DOCK  V.  SCHLICHTER  JUTE  CORDAGE 

CO. 

(Supreme  Court  of  Pennsylvania.    April  S. 
1895.) 

CORPOBATIOir— RsaOLOTlON  TO  IsSTTE  SlOGK  DlTl- 

DBifD— Right  to  Rescind. 

In  an  action  by  a  stockholder  to  eomi«: 
a  bnslneas  conmration  to  issue  to  her  a  certi&- 
cate  of  stock,  it  appeared  that  plaintiff,  beinc 
indebted  to  defeadant,  assigned  to  It  a  certain 
□umber  of  shares  of  its  stock,  retaining  other 
shares,  and  that  defendant's  directors  pas^ 
a  resolution  that,  as  the  stock  assigned  by  nlaio- 
tiff  represented  undivided  profits,  it  shonld  be 
reissued  to  the  stockholders  as  a  dividend,  aad 
fixed  tbe  number  of  shares  each  stockholder  n-aa 
eiititleJ  to.  There  was  no  evidence  tbat  the 
stock  assigned  by  plaintiff  did  not  represent  do- 
divided  profits.  SeUl,  that  the  directors  conld 
not  reRciad  their  resolution  so  as  to  depriTe 
plaintiff  of  her  rixht  to  a  part  of  such  stodc  ofi 
account  of  the  shares  retained  by  her,  in  the 
absence  of  evidence  that  the  business  of  defend- 
ant  required  that  the  stock  shonid  not  be  issue! 
as  therein  provided,  though  tbe  immediate  rea- 
son for  the  resolution  was  that  If  a  sale  of  Ue- 
fendnnt's  business  was  made,  the  stockbolden 
might  assign  all  its  stodi  to  the  pncehaser. 

Appeal  ^m  court  of  common  pteas,  Phila- 
delphia county. 

Actlm  by  Susan  V.  Dock  ogatost  tbe 
Schllchter  Jute  Cordage  Company  to  comttel 
defendant  to  issue  to  her  certain  shares  <rf 
stock.  Judgment  was  rendered  for  plaintiff, 
and  defendant  appeala  Affirmed. 

The  following  Is  the  master's  report: 

"The  master  to  wbom  the  above-mtitled 
litigation  was  referred  by  order  of  coort  of 
28th  February,  1804  (a  certified  copy  of  whirb 
Is  hereto  annexed),  respectfully  reports:  Tbat 
notice  of  a  meeting  for  tlie  purpose  of  the 
refer«ice  was  piven  to  the  counsel  for  the 
parties  complainant  and  defendant,  in  com- 
plian'-e  with  which  on  Monday.  5th  March. 
1804,  and  again  on  Monday,  12tb  March. 
1804,  the  master  was  attended  by  .1.  Hazl.^ 
ton  MtAil,  Esq.,  and  Hon.  F.  Carroll  foew. 
ster,  for  the  complainant,  and  by  A.  D.  Wll- 
er,  Esq.,  and  W.  W.  Wlltbank,  Esq..  for  th* 
defendant.  The  testimony  of  the  witnesses 
and  the  evidence  thei-etofore  exhibited  on  be- 
half of  each  party  Is  made  the  subject  of  a 
separate  report  by  tbe  undersigned  as  ex- 
aminer, and  which  was  filed  In  tbe  cause  on 
the  2Sth  February,  1804. 

"In  substance,  the  allegations  of  the  bill 
are:  That  tbe  defendant  company  was  duly 
Incori>orated  for  the  purpose  of  manutactor 
Ing  and  trading,  and  from  that  to  the  time 
of  filing  the  bill  has  conducted  Its  bonnes 
in  Philadelphia.  Tliat  at  the  date  of  Incor- 
poration its  capital  stock  consisted  of  .^.0^1 
shares,  of  a  par  value  of  9100  each.  On  tbe 
4th  March.  1880,  the  corporation  claimed  frt^m 
the  complainant  922,041.67,  in  payment  »f 
which  It  received  from       277  shares  of  Its 
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cftpital  stock,  at  a  Toluotlon  of  1125,622,  lesr- 
iag  a  balance  due  ber.  Tbat  on  the  IGtb 
Jnly,  1600,  the  directors  of  the  company  de- 
fendant declared  a  fflvldoid  in  stock  to  Its 
shareholdov  of  277  diares  ^  copy  tbe  res- 
olution to  that  Old  ma  made  an  exhiUt).  and 
It  was  alleged  that,  by  reascm  of  the  transfer 
f>r  277  sham  Just  mentioned  (which  In  the 
bill  is  described  as  a  porcbase),  the  number 
of  outstanding  shares  when  tbe  said  dlridend 
was  declared  was  4,728,  of  which  4,728  shares 
the  claimant  at  tbe  time  the  dividend  aSore- 
eald  was  dedared  was  tbe  owner  <rf  1,500, 
and  that  she  was  entitled  to  reoetTe  pursuant 
to  its  declaration  of  dlTldend  elfhty>nlne 
shares  as  ber  proportion.  Tbat  tbe  said  divi- 
dend ma  payable  on  demand,  and  tbat  tbe 
complainant  has  frequently  demanded  a  em- 
tlficate  fer  the  said  elgh^-nl&e  shares,  which 
the  avoidant  has  nnJusUy  refused  to  Issue. 
Tbe  claimant  farther  all^d  that  since  tbe 
date  of  the  stock  dividend  the  company  de- 
fendant has  declared  cash  dividends,  and  bet 
proportion  of  these  the  deCndant  has  also 
nojustly  refused  to  pay. 

"Tbe  prayer  Is  <1)  for  an  tnjxmctlon  to  re- 
strain the  defendant  from  paying  the  divi- 
dend due  to  the  complainant  to  any  other 
one;  (2)  for  a  decree  requiring  the  defend- 
ant to  issue  to  the  complainant  Its  certificate 
for  tbe  said  dgbty^ne  duree;  0)  for  a  de- 
cree requiring  tbe  defendant  to  pay  to  tbe 
coiEEilaiBant  tbe  dividends  declared  nptm  the 
Wehty-nlne  abares  at  stodc  since  ICth  Jnly, 
1890;  (4)  general  relief. 

"Tbe  answer  In  sabstanoe  avers:  That  the 
defendant  Is  a  corptmtion  as  allseed,  con- 
ducting Its  buahuss  In  Philadelphia,  "niat 
the  complainant  transferred  to  the  defendant 
277  sbaree  as  alleged,  but  tbat  no  balance  is 
due  ber,  and  ttiat  all  money  due  her  has  long 
ninco  been  paid.  That  the  dei^mtlon  of  the 
stock  dlvidaids  was  made,  but  that  the  reso- 
lution to  tbat  end  involved  a  statement  which 
was  untrue^  in  that  the  277  sharee  did  not  rep- 
i-eeent  undivided  laoHts,  and  that  eucb  reso- 
lution was  otherwise  Illegal  and  void.  That 
on  16tta  July.  1890,  the  complainant  owned 
1,r>00  shares  <tf  jitock.  but  when  the  bill  woe 
filed  sbe  owned  none.  That  tbe -defendant  is 
advised  that  the  board  of  directors  bad  no 
liover  to  distribute  the  277  shares  as  a  dlvi- 
(lood  of  proflts,  that  it  did  not  claim  to  do 
so  Irrevocably,  that  tbe  dividend  was  not 
iiaynble  on  demand,  and  that  later  It  revoked 
and  declared  v(^d  the  order  of  distribution, 
and  tliat  the  complainant  Is  not  ^titled  to 
<touiand  or  recover  the  eighty-nine  shares. 
Tlui  defendant  further  avers  that  the  trane- 
flotlon  relating  to  the  declaration  of  the  divl- 
d«id  was  as  fellows:  Some  time  in  June  and 
July,         a  the  pn^t^rty,  plant,  and 

good  will  of  the  corporation  was  negotiated 
by  Its  officenE  and  determined  upon.  Pur- 
■ottnt  to  its  terms,  tbe  shareholders  were  to 
transfer  their  shares  to  the  purchaser,  and. 
In  order  tbat  the  witlre  5.000  shares  might 
paw,  the  resolutkMi  of  16tta  July,  1800,  was 
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adopted.  The  resolution  was  passed  tor  no 
othra'  purpose,  and  Its  (^ration  depended 
npoa  a  oonsnmmation  of  the  sale.  The  nego- 
tiation to  this  end  failed,  and  on  16th  Uarcb, 
1881,  tbe  board  of  directors  passed  the  reso- 
lution rescinding  and  making  void  that  of 
leth  July,  1880,  BO  tbat  the  277  shares  re-  - 
malned  unissued  in  tbe  treasaty.  That  tm  or 
about  16tb  January,  1883,  the  complainant 
B(^d.  bargained,  and  awlgned  ber  1,500  shares, 
and  on  or  about  4tb  April,  1383,  she  assigned 
and  snrrehdered  to  her  son  Herman  I>o<ft,  all 
her  Interest  in  and  to  the  proportion  of  the 
277  shares  now  claimed  by  ber.  Tbat  Tftiv- 
man  Dodc  was  a  monber  of  the  board  and 
preaat  at  Its  meeting  leth  July,  1800.  and 
leth  Biarch,  1891.  and  was  a  party  to  the 
rMcauUMia  of  those  datea  Tbat  no  dividends 
have  been  appn^rlated  to  tbe  277  shares 
which  have  not  been  transferred  on  the  books 
of  the  company,  and  bave  remained  in  its 
treasury,  and  tbat  the  profits  d  the  company 
have  be«i  divided  Indi^wndently  of  thou. 
To  the  truth  of  the  answer  is  the  affidavit  of 
the  pretident  of  the  company. 

'The  ^cts  apparent  from  the  testimony  are 
the  feilowlng.  They  are  all  of  those  ma- 
terial and  legally  relevant: 

"CI)  The  defmdant,  pursuant  to  the  act  of 
assembly  approved  April  29.  1874,  was  creat- 
ed a  corporation  ttf  the  second  class,  under 
the  said  Act  April  29,  1874,  for  the  purpose 
of  manufacturing,  buying,  and  selling  of  jute, 
flax,  mahma,  and  sisal  hemp  and  other  goods 
pertaining  to  these  fibers.  Its  capital  stock 
at  the  time  of  Incorporation  consisted  of  5,- 
000  shares,  of  the  par  value  of  ¥100  each. 
Susan  V.  Dock  having  become  Indebted  to 
It  for  moneys  loaned  her  in  the  sum  of  $22,- 
M1.67,  and  bdng  tbe  owner  of  277  of  Its 
shares,  die  transferred  on  4tb  March,  18S0, 
these  Bbares  to  the  company,  which  accepted 
them  In  payment  of  the  said  Indebtedness. 

"(2)  The  company  def«idant  by  Its  boarrl 
of  directors,  on  the  IGth  July,  1890,  passeil 
a  resolution  In  the  following  words:  'Where- 
as, then  is  now  In  the  treasury  of  tbe  com- 
pany 277  shares  of  Its  capital  stock,  repre- 
senting undivided  proflts  invested  In  said 
secorlty;  and  whereas.  It  Is  deemed  advisa- 
ble to  divide  said  stock  as  a  .dividend  among 
the  stockholders:  Therefore  be  It  resolved, 
that  the  following  distribution  of  said  277 
shares  of  stock  as  a  dividend  be  made: 
Isaac  Schllcbter,  166  shares;  Susan  V.  Dock, 
89  shares;  Herman  Dock,  17  shares;  I. 
O.  Vincent,  2  shares;  Edmund  Dawes,  3 
shares.' 

"(3)  In  June  and  July  of  1800,  on  behalf 
of  the  owners  of  the  capital  stock,  some  of 
the  offlcetv  of  the  company  sought  to  bring 
about  a  sale  of  Its  entire  property,  plant, 
and  stock,  and  to  that  end,  on  the  ITtb  of 
Jnly,  1880,  a  paper  writing  was  signed  by 
all  of  tbe  shareholders  (excepting  Edmund 
Dawes),  by  which  Joseph  E.  Hillam  was 
made  theinagent  to  sell  for  the  sum  of  $T0O.- 
000  (to  be  paid  as  Is  therein  set  forth).  He 
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was,  however,  restricted  from  selling  the 
shares  of  any  one  unless  those  of  all  were 
sold  at  the  same  time.  The  power  of  sale 
thus  conferred  was  to  last  for  six  months, 
and  upon  the  explratloo  of  that  time  the 
powers  were  to  end.  The  sale  thus  Intend- 
ed was  not  effected,  and  on  16th  of  April, 
1S91,  a  somewhat  similar  paper,  reciting 
that  all  of  the  stockholders  (naming  them) 
were  parties  to  it,  but  signed  as  follows: 
'The  Scbllchter  Jute  Ck>rdage  Co..  Isaac 
Schllchter,  Piea.,*— set  forth  that  ]>edom 
Binns  was  made  their  attorney  to  sell  the 
property,  plant,  and  stock  of  the  company 
for  $625,000  (to  be  paid  In  the  manner  there- 
in described).  It  also  provided  that  the  at- 
torney was  not  to  sell  the  shares  of  any  one 
unless  the  whole  of  the  stock  was  sold  at 
one  and  the  same  time,  and  the  authority 
was  to  endure  for  three  months  from  Its 
date.  In  both  paper  writings  the  names  of 
the  shareholders  and  the  number  of  shares 
held  by  each  was  set  forth,  as  follows: 

Isaac  Schlichter   2.1)72  shares. 

Susan  V.  Dock   LJifiSi 

Herman  Dock   317  " 

Isaac  C.  Vincent   " 

Edmund  Dawes   58  " 

WiUiam  H.  Hetoler   10  " 

Thomas  a  Barr   2 

6.000 

"The  Intending  purchasers  or  the  Kuglish 
banker  acting  for  tbem  required  certain  ex- 
amination Into  the  business  of  the  company 
to  be  made  at  his  expense.  If  the  statement 
made  to  htm  as  to  profits,  etc.,  were  found 
to  be  correct,  and  at  the  expense  of  Mr. 
Schllchter,  If  found  to  be  otherwise,  the  es- 
timated coat  of  which  examination  was  re- 
quired to  be  deposited  by  Mr.  Schllchter. 
This  was  not  done,  and  no  effort  thereafter 
was  made  to  sell. 

"(4)  The  company  defendant,  by  its  board 
of  directors,  on  16th  March,  1S91,  passed  a 
resolution  in  the  following  words:  'Philadel- 
phia. March  16.  1891.  Meeting  of  board  of 
directors.  Present,  Isaac  Schllchter,  presi- 
dent. In  the  chair,  William  H.  Helsler,  and 
Herman  Dock.  On  motion  of  William  H. 
Helsler,  duly  seconded,  the  action  of  the 
board  at  the  special  meeting  held  July  16, 
1890.  was  rescinded  and  declared  void.' 

"(5)  Between  July,  1800,  and  March,  1891, 
noue  of  the  277  shares  were  transferred  to 
any  of  the  sliareholders,  and  no  dividends 
were  declared  upon  them  since  4tb  March, 
ISSf).  One  of  the  purposes  of  the  resolution 
of  16th  July,  1890.  was  so  to  distribute  the 
277  shares  to  shareholders  that  they,  the 
owners  of  4,723  shares,  would  then  be  enti- 
tied  to  transfer  the  entire  6,000  shares  Into 
^^'hlch  the  capital  stock  was  divided,  should 
a  purchaser  be  found  for  the  plant  and 
shares.  The  president  of  the  company  testi- 
fied that  the  277  shares  were  considered 
treasury  stock.  The  secretary  of  the  com- 
pany testified  that  they  were  part  of  the 
assets  of  the  company,  and  not  treasury 


stock,  and  that  they  had  been  bought  by  the 
company  (as  he  understood)  out  of  its  sni- 
plus  fund.  In  January,  1883,  Susan  V.  Dock 
sold  and  transferred  to  Isaac  Schllcbter  ber 
1,500  shares  of  stock,  and  on  3d  AprU,  1S9S, 
she  transferred  ber  Interest  In  the  eighty- 
seven  shares,  her  alleged  stock  dividend,  to 
Herman  Dock,  who,  on  Ist  of  September. 
1803,  retransferred  them  to  Susan  Y.  I>ock. 
On  aoth  September,  1883,  Sosan  V.  Dock 
made  a  demand  upon  the  defendant  com- 
pany for  a  certificate  for  eighty-seven  shares 
of  stock,  mentioned  In  the  resolution  of  16tL 
July.  1880.    It  was  by  the  company  refused. 

"On  behalf  of  the  complainant,  the  master 
has  been  requested  further  to  report  that 
Isaac  Schllchter'B  testimony,  to  the  effea 
that  he  had  no  recollection  of  directing 
Schroeder  to  sign,  and.  In  fact,  did  not  direct 
him  to  sign,  the  name  of  Edmund  Dawes  to 
the  paper,  constituting  Jos.  Q.  axtor- 
ney  of  all  the  stockholders,  to  effect  a  sale, 
as  before  stated,  was  distinctly  and  diren- 
ly  contradicted  by  the  testimony  of  Herman 
Docic,  who  cautioned  Isaac  Schllchter 
against  causing  the  name  of  Dawes  to  be 
so  written,  which  was  corroborated  by  the 
testimony  of  Dawes  that  he  did  not  sign 
the  paper;  neither  knew  of  the  intended 
sale.  In  accordance  therewith  It  la  repon- 
ed  that  the  testimony  was  as  has  been  re- 
quested." 

"Ooncluslons  from  the  pleading  and  evi- 
dence. Whether  or  not  the  c<HnplaIimnt 
entitled  to  the  decree  prayed  depends  upoD 
the  legal  solution  of  two  matters:  First 
Were  the  277  shares,  which  became  tbe  sub- 
ject of  the  resolution  of  16th  Jtily,  1800,  ob- 
tained by  the  company  throngh  the  loan  or 
purchasing  power  of  Its  profits,  or  were  tl>ey 
otherwise  obtained?  Second.  Waa  It  or  way 
it  not  in  the  power  of  the  board  of  directors 
to  annul  the  resolution  of  16th  July,  ISDi'. 
by  that  of  16th  March,  1881? 

"1.  In  reeolvlng  these  questions  the  nui*- 
ter  has  had  the  aid  of  the  research  of  op- 
posing counsel,  and  of  the  closdy-reasoned 
argument  of  each  In  support  of  bis  position. 
The  bill  is  rested  upon  the  right  alleged  ti- 
hare  been  conferred  by  the  resolution  of 
16th  July,  1880.  It  Invited  from  the  defend 
ant  Its  answer  In  this  behalf.  The  answer 
avers  that  these  shares  did  not  represent  un- 
divided profits;  that  the  directors  bad  no 
power  to  declare  a  stock  dividend,  and  that 
they  only  Intended  to  distribute  the  stock 
If  the  contemplated  sale  of  all  of  It  should 
be  effected;  that  such  sale  was  not  nude: 
and  that  accordingly  the  directors,  by  resolu 
tlon  of  16th  March,  1881,  rescinded  that  d«- 
claring  the  stock  dividend. 

"The  matter  averred  relates  to,  and.  In- 
deed, Is  a  part  of,  that  alleged  in  the  ItllL 
It  was  the  right  and  the  duty  as  well  of  tli« 
defendant  to  set  It  up;  and  hence  on  tlkh< 
gtvnnd,  as  well  as  with  respect  to  the  t««: 
of  what  would  have  formed  ground  for  ex- 
ceptlon,  the  answw  !»  rcqponsire  (Gaton  i 
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Appeal,  60  Pa.  St.  483,  and  Burke's  Appeal. 
09  Pa.  St-3S0);  and  therefore  Its  statementB 
prevail,  nnleas  orercoine  by  the  testimony 
of  two  witnesses,  or  one  with  corroborating 
circumstances  the  eqnlTalent  of  anotber,  or 
unless  the  testimony  of  the  defendant  Im- 
peaches or  otherwise  quallfles  Its  answer. 
Koons  V.  Bnte,  2  Fhlla.  170;  Spencer's  Ap- 
peal. 80  Fa.  St  817,  831. 

"The  affidavit  to  the  answer  of  the  defend- 
ant company  Is  that  of  Its  president,  and  Its 
allegations  are  those  made  presnmably.  from 
his  knowledge.  He  was  examined  on  behalf 
of  the  defendant,  and  testified,  in  snbstance, 
that  the  resolution  of  16th  July,  1890,  was 
passed,  and  the  277  shares  allotted  to  the 
shareholders.  In  order  that  they  might  trans- 
f»  the  entire  S,000  shares  If  Hlllam  found 
a  purchaser,  and  this  course  had  been  ad- 
vised by  the  secretary  of  the  company.  The 
witness  was  asked  to  state  the  circumstan- 
ces connected  with  the  resolution,  and.  In  ad- 
dition to  the  testimony  just  referred  to,  he 
set  forth  the  way  In  which  the  company 
had  acquired  the  277  shares;  but  nowhere 
did  be  aver,  as  the  answer  bad  done,  that 
they  did  not  represent  undivided  profits.  On 
the  contrary,  It  might  not  unfalriy  be  Infer- 
red, from  his  testimony,  that  the  company 
had  made,  from  time  to  time,  loans  of  Its 
moneys,  the  result  of  Its  business,  to  Susan 
V.  Dock;  and  It  was  to  discharge  the  In- 
debtedness which  thus  arose  that  she  trans- 
ferred to  the  company  the  277  shares.  That 
the  moneys  for  such  loans  were  procured 
from  Its  business,  and  were  from  Its  earn- 
ings, seems  manifest  from  the  testimony  of 
Thomas  C.  Barr,  the  secretary  of  the  com- 
pany, and  a  member  of  the  Philadelphia  bar, 
also  called  on  behalf  of  the  defendant  He 
distinctly  stated  that  the  shares  In  question 
were  '"part  of  assets  of  the  company,"  and 
uot  "treasury  stock";  that  he  understood 
they  had  been  bought  from  the  surplus  fund 
of  the  comf>any;  and  that  he  considered  him- 
self entitled  as  a  shareholder  to  his  propor- 
tion of  these  shares.  It  Is  therefore  con- 
cluded, from  the  testimony  of  both  the  secre- 
tary and  of  the  president  of  the  defendant 
company,  that  its  answer  In  respect  to  the 
assertion  that  the  277  shares  did  uot  repi-e- 
sent  nndivlded  profits  Is  so  qualified  that  It 
loses  Its  potency  as  a  resiranslve  pleadiug, 
and  the  resolution  of  16tb  July,  1890,  aver- 
ring that  the  shares  represent  undivided 
profits,  stands  uncontradicted;  and  it  Is  con- 
cluded the  company  obtained  these  shares  In 
discharge  of  a  debt  to  It  which  arose  from 
Its  loan  of  earnings  to  Susan  V.  Dock.  It 
was  urged  that  the  loan  of  money  In  this 
way  was  ultra  vires.  This  was  not  shown. 
The  charter  did  not  prohibit  It;  and,  as  a 
business  corporation,  the  power  of  lonuiog, 
though  less  frequently  exercised,  may  be  as 
needful  In  the  prosecution  of  Its  undertak- 
ing as  that  of  borrowing.  A  corporation  has 
the  right  to  acquire  stock  of  its  own,  where 
the  transaction  Is  not  prohibited  by  statute, 


—Is  bona  fide  et  slue  malo  ingenlo.  Bank 
V.  Fox,  3  Blatchf.  431,  Fed.  Cas.  No.  2,683; 
Bank  V.  Bruce,  17  N.  Y.  607;  Coleman  v. 
on  Co.,  51  Pa.  St  74;  and  Clapp  v.  Peter- 
son, 104  111.  20.  No  statute  prohibitory  of 
such  dealing  Is  known  In  Pennsylvania,  and 
no  right  of  creditors  or  of  others,  than  the 
shareholders  has  appeared  In  this  case,  and 
as  to  the  latter  nothing  contrary  to  good 
faith. 

"It  was  argued  that  the  purpose  and  sole 
potpose  of  the  resolution  was  that  given  by 
the  president  That  this  was  a  purpose  Is 
admitted,  but  It  was  not  Inconsistent  with 
the  further  purpose.  Indicated  In  the  pre- 
amble to  the  resolution.  Doubtless  the  In- 
tention that  the  shareholders  should  transfer 
all  the  shares  In  the  event  of  a  sale  was  the 
occasion  of  the  resolutlou,  but  It  was  not 
necessarily  Its  cause.  This,  judging  from 
the  resolution,  was  that  which  generally 
prompts  the  declaration  of  a  dividend. 

*'(3)  M'aa  or  was  It  not  In  the  power  of  the 
board  of  directors,  by  the  resolution  of  10th 
March,  1891,  to  rescind  that  of  16th  July, 
18007  Is  the  next  question  for  decision.  It 
is  to  be  observed  that  a  dividend  of  stock  Is 
ordinarily  made  from  an  increase  of  the 
capital  authorized  by  the  legislature  or  by 
the  charter  of  the  company;  that  the  declara- 
tion of  such  is  not  within  the  powers  of  a 
board  of  directors,  and,  to  be  legally  effected, 
must  be  by  the  direct  action  or  subsequent 
sanction  of  the  shareholders  themselves;  and 
in  dividends  of  stock  required  in  this  man- 
ner, If  Ul  advisedly  made  by  the  directors 
or  properly  by  the  shareholders,  it  is  in  the 
power  of  either  to  revoke  their  action.  If 
certificates  have  not  actoally  Issued  as  re- 
quired by  statute.  Terry  v.  Lock  Co.,  47 
Conn.  141-164.  In  the  case  uuder  considei-a- 
ttoD  the  dividend  was  of  an  entirely  differ- 
ent kind.  It  was  of  earnings  which  had  the 
form  of  stock  of  the  company.  Just  as  It 
might  have  by  Investment  taken  th6  form  of 
government  securities  or  of  real  property, 
and  It  Is  to  be  dealt  with  accordingly.  It 
was  argued  for  the  plaintiff  that  her  right 
was  a  vested  one,  and  tbat  aftw  It  became 
80  the  power  of  the  board  over  It  was  at  an 
end;  and  for  the  defendant  that  the  loan 
of  money  to  Susan  T.  Dock  was  Invalid,  and 
no  necessity  had  been  shown  which  would 
justify  the  company's  acceptance  of  stock 
In  dlsehai^e  of  her  debt  to  It  and  therefore 
that  it  was  the  duty  of  the  board  to  undo 
by  Its  last  resolution  the  Irregularity  It  bad 
committed  by  its  first 

"There  are  cases  readily  imaginable  where, 
after  a  declaration  of  a  dividend,  a  share- 
holder would  acquire  a  vested  right,  with- 
in the  meaning  of  the  plaintiff's  contentlou, 
as,  for  example,  those  In  which,  with  re- 
spect to  the  shareholder,  the  company  has 
made  an  express  appropriation  of  so  much  of 
Its  earnings,  or  ot  ao  many  of  Its  shares,  and 
thus  separated  them  from  the  general  prop- 
erty of  the  company  In  snch  manner  that 
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they  may  be  raid  to  be  clothed  with  a  trust 
obligation.  To  Illustrate,  there  would  be 
such  a  right  If  the  company  deposited  the 
luouej's  to  p&y  the  dividends  wltb  a  banker, 
aud  drew  its  check  to  the  order  of  each  en- 
titled on  the  fund  so  deposited,  or, .In  the 
case  of  a  stock  dividend,  if  the  company 
executed  Its  power  of  attorney  to  transfer, 
and  these  awaited  deliveiy.  But  no  such 
or  similar  step  was  taken  In  this  case,  and 
it  Is  concluded  the  plaintiff  did  not  have 
the  vested  right  claimed.  It  Is  believed  that, 
when  there  has  been  no  such  appropriation 
as  that  above  mentioned,  a  company,  by  its 
board  of  directors.  In  a  proper  case  and  for 
cause,  may  rescind  a  resolution  declaring  a 
dividend;  as  where  owing  to  destruction  of 
plant  by  Are  immediately  following  such  res- 
olution. If,  in  the  business  and  honest  Judg- 
ment of  the  board,  the  earnings  Intended  to 
be  distributed  should  be  recalled  and  used 
for  the  restoration  of  the  destroyed  property, 
It  would  be  within  their  power  so  to  deal 
with  them.  But,  unless  some  similar  thing 
appear,  the  declaration  of  a  dividend  of 
earnings  is  the  announcement  of  an  obliga- 
tion due  each  shareholder  for  which  pro- 
ceeding may  be  had  as  legal  methods  Indi- 
cate, and  the  burden  of  manifesting  that  the 
debt  or  obligation  is  not  due  after  such  a 
declaration  Is  upon  the  company.  Le  Roy  t. 
Insurance  Ck>.,  2  Edw.  Ch.  657-671. 

"In  the  present  matter  the  reacdution  of 
16th  July,  1890,  was  the  declaration  of  an 
obligation,  and  no  evidence  other  than  the 
resolution  of  16th  March,  1891,  has  been  pro* 
duced  In  this  behalf.  But  no  ground  there 
appears  In  justification  of  its  purpose.  It 
announced  no  reason  whatever,  and  not  any 
has  appeared.  The  alleged  Invalidity  of  the 
loans  to  Suran  V.  Dock  is  a  matter  of  evi- 
dence^ They  may  or  may  not  hare  been  Il- 
legal; in  the  absence  of  proof  they  will  not 
be  presumed  to  have  been  so.  It  la  true  no 
necessity  *was  shown  for  receiving  the  277 
shai*e8  in  discharge  of  the  Indebtedness  due 
the  company,  but,  as  It  is  in  the  usual  course 
of  aftairs  to  accept  the  best  form  of  property 
possible  In  payment  of  a  debt,  a  fair  pre- 
sumption exists  that  these  shares  were  of 
this  charact^,  and,  if  they  were,  no  other 
necessity  Is  requisite.  It  would  have  been 
cmiuently  fitting  for  the  board  to  undo  by  a 
later  resolution  an  earlier  one  of  Irregularity, 
and  the  failure  of  the  company  to  declare 
any  dividend  upon  the  277  shares  is  some 
indication  that  It  was  Inactive  and  treasury 
stock.  But  this  is  thought  to  be  overcome 
by  the  testimony  of  the  secretary  of  the 
company  before  referred  to;  and,  apart  from 
this  indication,  there  is  recalled  nothing  that 
manifested  an  Irreguhirlty.  On  the  16th 
March,  1891,  the  directors  adopted  the  re- 
scinding resolution.  From  this  date  to  that 
of  3d  April,  1S93,  when  Susan  V.  Dock  as- 
signed her  shares  to  her  son,  no  demand  was 
made  of  a  certificate  for  the  eighty-nine 
shares,  the  subject  of  her  bill.    The  d^ay 


was  a  long  one,  and  In  a  court  of  equity 
such  a  delay,  tmexplained,  generally  detei~s 
its  action.  Some  excuse  may  have  existed. 
Inasmuch  as  the  defendant  made  no  objec- 
tion upon  this  head.  The  master  deems  it 
expedient  to  do  no  more  than  to  refer  to  it: 
and  in  like  manner  no  more  is  done  than  to 
allude  to  the  question  of  JurlsdlctloD,  eiucd 
that  was  neither  raised  nor  argued.  For  ii 
may  be  that  the  elghty-nloe  shares  an* 
known  by  each  party  to  be  of  an  onccrtaln 
or  contingent  value,  admitting  of  no  jo&t 
compensation  in  money;  and  that  the  par- 
ties  deem  the  resolution  of  16th  July,  18:><». 
so  wanting  In  deflnlteness  as  to  time  that 
Its  obligation  could  not  be  enforced  at  law. 
From  the  consideration  heretofore  giren  the 
question,  it  Is  finally  concluded  that  the  sl<c- 
ond  prayer  of  the  bill  should  l>e  granted, 
and  that,  although  no  purpose  In  the  def  «>d- 
ant  has  appeared  to  transfer  to  any  otlh'T 
than  the  plaintiff,  the  denial  of  b&r  right 
seems  to  warrant  its  possibility,  and  jusii- 
fies  the  grant  of  the  first  prayer  of  the  bllL 
With  respect  to  the  third  prayer,  no  evideme 
has  been  offered,  and  It  is  refused.  There 
has  been  nothlxu;  to  authorise  a  departure 
from  the  general  mle  awarding  costs  in 
favor  of  that  par^  who  has  secured  a  suti- 
stantlal  decree,  and  accordingly  It  Is  recom- 
mended that  the  defendajit  pay  tbe  taxable 
costs  of  the  case.  A  decree  embodying  the 
conclusions  of  the  master  is  drafted,  and 
berewlth  submitted  to  the  court" 

Alfred  D.  Wller  and  Wm.  W.  Wlltbank. 
for  appellant  F.  Oarroll  Brewster,  for  ap- 
pellee. 

FEB  CURIAM.  Tbe  controlling  questliKis 
In  this  case  have  been  fully  consideredt  an  I 
80  satisfactorily  disposed  of  by  the  learned 
master  that  we  find  It  tumecessary  to  spe- 
cially notice  either  of  the  asslsnmentft  of 
error.  There  Is  nothing  In  any  of  them  Qiat 
requires  a  reversal  or  modlflcatloa  of  the 
decree.  It  is  affirmed  on  the  clear,  conct^', 
and  convincing  report  of  tbe  master.  D<^ 
cree  affirmed,  and  appeal  dlamlssed,  witb 
costs  to  be  paid  by  the  appellant 


PJBNNSYLVANIA  STATE  AORICnT..TCn- 
AI<  SOC  to  Use  of  WILHBEiM. 
V.  JERMYN. 

(Snpreme  Court  of  Pennsylranla.    April  S, 

1895.) 

Account  Statsd — Moxbt  Had  iitd  RrcBrvEo— 
SDmciBNOT  or  ArriDAvir  or  Dbpcxsx. 
A  complaint  alleged  that  plaintiff  and 
another  agricultural  company  agreed  to  hold  t 
Joint  fair,  the  proceeds  to  be  held  by  defendan:. 
the  treasurer  of  the  other  company,  for  b'^t'i 
partiee,  and  the  net  profits  to  belong  one-balf  tn 
each  compaoy;  that  the  proceeds  were  recriT<4 
by  defendant;  and  that  after  an  account  w-.» 
ntntetl  with  defendant  as  to  the  amount  in  h'.-> 
hands  belonginfr  to  plaintiff,  defendant  receircl 
other  moneys  from  the  fair  to  plaintiff's  uw; 
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but  tbnt  defendant  refusod  to  pay  anythiag  to 
plaintiff.  The  affidavit  of  defense  alieired  that 
defendant  had  a  complete  defense  to  plaintiS's 
daim,  and  that  defendant's  term  of  office  had 
expired,  and  another  person  was  elected  ia  his 
iilare.  to  whom  he  transferred  all  moneys  Iti 
iiis  hands  aa  treasurer;  that  defendant  was  not 
a  party  to  anr  agreement  between  n^aintiS  and 
ibf  ottier  companT,  and  knew  of  no  contract 
between  Hiem,  and  had  received  no  money  for 
nlatntiff;  that  by  reason  of  misrepresentations 
by  plaintiff  to  the  other  company,  such  company 
hnd  a  good  defense  to  any  claim  made  by  plaiu- 
tiff  to  the  proceeds  of  the  fair;  and  that  no  set- 
tlement was  ever  made  between  the  companies 
an  to  the  proceeds  of  the  fair.  tfeU,  that  the 
affidarit  was  sufficient 

Appeal  from  court  of  common  pleas,  Lack- 
awanna county. 

Action  by  the  Pennsylvania  State  Agricul- 
tural Society,  to  use  of  J.  SchaU  Wllbelm, 
against  Edmund  B.  Jermyn,  on  an  account 
stilted.  Jndguient  was  r«idered  for  defend- 
ant, and  plaintiff  appeals. 

The  pleadings  are  as  fcdlows: 

"Tbe  claim  or  demand  of  the  plaintiff  In  the 
alwve-stated  case  Is  aa  follows,  to  wit:  The 
plaintiff,  a  corporation  of  the  commonwealth 
of  rcnnsylvania,  and  the  Ijackawanna  Coun- 
ty AgricuIttRal  Bodety,  likewise  a  corporation 
of  Pennsylrania,  entered  Into  an  agreement 
In  writing  to  hold  a  Joint  fair  and  agricul- 
tural exhibition  fn  the  city  of  Scranton  In  the 
month  of  S^tember,  1802.  This  agreement 
waa  dated  the  11th  day  of  July,  A.  D.  1892, 
and  a  copy  of  the  same  la  on  file  among  the 
records  of  this  suit,  to  which  reference  is 
hereby  made  for  the  full  particulars  thereof. 
According  to  the  proTlsionfl  of  said  agree- 
ment, the  proceeds  of  said  agricultural  exhi- 
bition and  fair  were  to  be  received  and  held 
by  the  treasurer  of  the  Lackawanna  County 
Society,  as  the  representative  of  both  parties 
tliereto;  and  at  the  conclusion  of  the  fair 
the  net  proceeds  thereof,  after  deducting  and 
paying  the  expenses  thereof,  which  were  spe- 
clflcAlly  provided  for  by  said  agreement,  were 
to  belong  one-half  to  each  of  the  parties  there- 
to, to  wit,  the  Pennsylvania  State  Agricultural 
Society,  the  plaintiff,  and  the  Lackawanna 
County  Agricultural  Society.  In  accordance 
with  said  agrement,  the  plaluUff  and  the  said' 
I^ackavranna  County  Agricultural  Society 
held  said  j(^nt  fair  and  agricultural  exhibition 
in  the  city  of  Scranton  In  the  county  of  Lack- 
awanna upon  sundry  days  during  the  month 
of  September,  A.  D.  18^,  whldi  was  called 
and  known  as  the  'Pennsylvania  State  and 
Lackawanna  County  Agricultural  Fair,'  and 
the  proceeds  thereof  were  received  by  the  de- 
fendaut,  then  the  treasurer  of  the  I^ckawau- 
na  County  Agricidtural  Society,  acting  In  this 
behalf  t€t  both  parties  thereto,  as  above  ro- 
tated. At  the  close  of  said  fair  and  agri- 
cultural exhibition,  an  account  of  the  moneys 
received  and  paid  out  for  the  same  was  stated 
by  the  parties,  a  copy  of  which  is  hereunto 
attached,  by  which  it  was  determined  that 
there  was  then  accrued  In  the  hands  of  said 
defiHidant,  as  the  custodian  of  the  funds  of 
tlie  fail"  for  both  parties  thereto,  all  expenses 


being  paid,  the  sum  of  three  thousand  four 
hundred  and  twoily-fleven  dollars  and  sev- 
enty-seven cents,  one-half  of  which  belonged 
to  the  plaintiff,  aud  the  other  half  to  the  Lack- 
awanna County  Agricultural  Society.  Said 
defendant,  as  the  receiver  and  custodian  of 
the  funds  of  said  Joint  fair  and  agricultural 
exhibition,  acted  for  and  on  Iwhalf  of  both 
the  parties  thereto,  to  wit,  the  plaintiff  and 
the  Lackawanna  County  Agricultural  Society, 
as  aforesaid;  and  said  funds  were  received 
by  him  to  the  sole  use  of  these  parties,  one- 
half  to  each,  according  to  the  terms  of  said 
agreaumt  The  plaintiff  therefore  complains 
and  says  that  the  defendant  hath  received  and 
hath  In  his  custody  and  possession  the  sum  of 
91>713-^  being  one-half  the  accrued  proceeds 
of  said  joint  fair  and  agricultural  exhibition, 
the  sole  property  of  the  plaintiff  which  he 
hath  received  to  his  nse;  that,  although  often 
requested,  he  hath  refused,  and  still  doth  re- 
fuse, to  pay  the  same  to  the  fdalntift. 

"The  plaintiff  further  complains,  and  says 
that,  subsequent  to  the  making  of  the  state- 
ment of  account  above  recited,  the  defendant, 
as  the  receiver  and  custodian  of  the  funds  of 
the  joint  fair  and  agricultural  exhibition,  as 
above  set  forth,  received  divera  other  large 
sums  of  money,  to  wit,  the  sum  of  one  thou- 
sand dollars,  the  further  accrued  proceeds  of 
said  Joint  fair  afid  agricultural  exhibition, 
which  was  received  by  him  likewise  to  the 
use  of  the  plaintiff  and  the  Laclawanua 
County  Agricultural  Society,  as  above  set 
forth,  one-half  of  which  he  rec^ved  to  the 
at^e  use  of  the  plaintiff;  and  the  plaintiff 
saltb  that,  although  often  requested  so  to  do, 
the  defendant  hath  refused,  and  still  doth 
refuse,  to  pay  the  same  to  the  plaintiff,  or 
either  of  said  snms  of  mou^.y,  both  of  which 
he  unlawfully  withholds  from  the  plaintiff, 
to  the  damage  of  the  plaintiff  in  the  sum  of 
five  thousand  d<dlars,  wherefore  he  brings 
this  suit" 

"E.  B.  Jermyn,  being  duly  sworn  according 
to  law.  salth  that  he  is  defendant  in  above- 
stated  case;  that  he  has  a  Just,  full,  and  com- 
plete defense  to  the  whole  of  plaintiff's 
claim,  the  nature  and  character  of  which  is  as 
follows:  First  He  is  advIsM  by  counsel,  ver^ 
ily  believes,  aud  so  suggests,  that  the  com- 
philnanta  have  not  stated  sudh  a  case  as  de- 
mands an  affidavit  of  defense.  In  said  state- 
ment filed,  it  Is  stated:  'At  the  close  of  said 
fair  and  agricultural  exhibition,  an  account  of 
the  moneys  received  and  paid  out  for  tlie  same 
was  stated  by  the  parties  [to  wit,  the  Penn- 
sylvania State  Agricultural  Society  and  the 
Lackawanna  County  Agrlcultiunl  Society], 
a  copy  of  which  Is  hereunto  attached,  by 
which  it  was  determined,'  etc.  That  the  copy 
of  the  paper  attached  and  alleged  to  be  a  set- 
tlement Is  a  mass  of  names  and  flgurcB,  partly 
in  Ink  and  partly  in  lead  peucil.  with  neither 
debit  or  credit,  with  computations  on  face  of 
said  paper,  In  lead  pencil,  and  is  meaningless. 
That  the  only  places  where  the  two  societies 
are  referred  to  on  said  statementare as  f^- 
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lows:  Order  Na  318,  State  Socletr,  $1,713^; 
order  Na  319,  Ooonty  Society,  *1,713.89,— 
which  shows  an  unequal  dlatributton,  and  not 
an  equal  distribution;  and  tiiat  the  same  or- 
der, No,  818,-State  Society,  $1,713.»8,-Ia  not 
the  one-half  of  $3,^7.77,  which  Is  stated  by 
the  declaration  or  statement  was  the  net  pro- 
ceeds of  said  fair,  but  la  excess  of  the  one- 
half.  Second.  He  Is  further  advised  by  coun- 
sel, verily  believes,  and  so  suggeeta,  that 
plaintiff,  by  his  statement,  shows  that  It  is  al- 
leged that  he  has  In  his  bands,  and  received 
subsequently  to  the  time  of  the  alleged  set- 
tlement, additional  sums,  which  It  Is  not  al- 
leged were  ever  divided  by  the  parties,  to  wit, 
the  Pennsylvania  State  Agricultural  Society 
and  the  Lackawanna  (bounty  Agricultural  So- 
ciety; thus  averring  that  there  never  has 
hecD  a  division  of  the  funds  alleged  to  be  In 
his  lianda  Answering  further,  he  says: 
Third.  I  was  during  the  year  1882  the  treas- 
urei-  of  the  Lackawanna  County  Agricultural 
Society.  My  term  of  office  extended  from  tiie 
1st  day  of  April,  1892,  until  the  3lst  day  of 
March,  1803,  when  I  was  succeeded  by  Wil- 
liam Robinson,  and  to  whom  I  transferred  all 
the  mon^s  of  the  society,  and  all  moneys  re- 
ceived by  me  as  treasurer  of  the  society. 
Fourth.  I  was  treasurer  of  the  liSckawanna 
County  Agricultural  Society  during  all  the 
time  covered  by  t^e  plalfttllf  s  statement  I 
received  during  this  time,  from  an  sources, 
$15,278.13,  and  paid  out  up  to  the  close  of 
my  term  of  office,  on  vouchers  of  the  Lacka- 
wanna County  Agricultural  Society,  V15,1U5.'24, 
and  turned  over  to  my  successor,  at  the  ex- 
phntlon  of  my  office,  (172.80.  A  detailed 
statement  of  the  various  items  of  receipt, 
showing  source  of  receipt,  and  also  of  dis- 
bursement, Is  hereto  appended,  and  made  part 
hereof.  I  received  no  other  moneys  during  the 
time  specified,  as  treasurer  or  through  my  of- 
fice of  treasurer  of  the  Lackawanna  Agri- 
cultural Society,  than  set  forth  lu  said  state- 
ment. Fifth.  1  am  not  a  party  to  tiie  agree- 
ment entered  Into  between  the  Lackawanna 
County  Agricultural  Society  and  the  Penn- 
sylvania State  Agricultural  Society,  the  basis 
of  the  suit  in  this  case,  and,  to  the  best  of 
my  recollection,  never  saw  the  contract  or  any 
cnpy  ttaei'eof  until  after  suit  brought.  I  know 
in  a  general  way  that  a  contract  was  in  exist- 
ence between  the  two  societies,  but  was  not 
advised  of  its  details.  Neither  was  I  advised 
nor  did  I  consent  to  take  upon  myself  new  w 
additional  duties.  And  I  further  suggest,  as 
matter  of  law,  that  a  proper  coij^truction  of 
said  contract  does  not  call  upon  me  to  act 
in  any  other  maimer  than  I  had  theretofore 
acted  as  treasurer  of  the  Lackawanna  Society. 
During  the  time  covered  complainant's 
Btatem«it  I  acted  as  treasurer  of  the  Lacka- 
wanna Society  In  the  same  manner  as  I  had 
theretofore  acted,  received  moneys  that  the 
said  Lackawanna  Society  should  receive,  and 
paid  the  same  out  on  orders  signed  by  Its 
president  and  secretary.  Sixth.  I  am  ad- 
vised uy  counsel,  v«slly  believe,  and  so  sug- 


gest, that,  under  no  OHUtractlon  of  tlw  oon- 
tract,  am  I  empowa«d  to  aetOe  an  aocomn 
between  the  two  contracting  parUes,  to  ^t. 
the  lackawanna  Society  and  the  State  So- 
ciety, and  I  know  of  no  aettlemoit  of  aoeoimts 
between  the  two  said  aodietle&  At  me  time 
I  was  presented  with  an  order  Imparting  to 
be  drawn  by  the  secretary  of  the  LAckawanna 
Sodety,  In  favor  of  the  Pennsylvania  Stsir 
Society,  for  a  sum  In  the  nelghbortaood  of 
seventeoi  hundred  doUus,  whlcb  I  refUseJ 
to  acc^t,  for  two  reasons:  Bixat,  the  ocib^ 
was  only  signed  by  the  secretary  of  ttM  lACk- 
Bwanna  Society,  and  not  by  the  secretary  and 
president;  and,  second,  because,  at  the  time 
of  the  preaentation,  I  did  not  have  the  amouai 
called  tax  by  said  ordv  In  my  banda.  The 
rules  of  t^  Lackawanna  Sod^  antbortzed 
me  to  pay  out  the  funds  at  the  aodety  only  aa 
the  Joint  order  of  the  presidoot  and  secretary 
of  said  Bodety.  I  am  unable  to  give  the  ex- 
act amount  or  elate  of  the  orda-,  as  tbe  nme 
was  retained  by  the  Pennsylvania  Society, 
and  Is,  I  presume,  stlU  In  their  possesion. 
Seventh.  I  am  advised  by  the  cSLcm  at  tb» 
Lackawanna  Sodety  that  they  have  a  defend.' 
to  the  plaintiff's  claim,  the  character  and  na- 
ture of  which  Is  as  follows:  T^iat,  aa  an  ia- 
duoement  to  the  making  of  the  agreement,  the 
basis  of  comphiinant's  action,  the  Pennsylva 
nla  Society  undertook  not  to  bold  any  other 
fair  In  the  stete  of  Pennsylvania  during  the 
year  1882,  and  further  undertook  to  exhibit 
certain  artldea  of  machinery  at  said  fair,  or 
that  they  would  cause  them  to  be  exhibited: 
but  Oat,  lu  vlohitlMi  of  this  agreouent,  they 
advertised  to  be  held  other  fairs  Id  tiie  state 
of  Pennsylvania  during  the  year  1S92,  and 
Buch  advertisements  wwe  ont  during  the  time 
of  the  fair  at  Scranton,— to  bold  another  fiiir 
at  Allentown.  This  advertisement  detracted 
from  the  attendance  and  interest  of  the  fair 
at  Scranton.  Neither  did  the  nld  State  So- 
dety cause  the  macblneiy  to  be  exhibited  at 
Scranton.  I  cannot  give  the  details  of  said 
agreement,  because  I  was  not  a  party  thereta 
bnt  I  have  beyn  so  advised,  and  verily  believe 
the  Information  to  be  true.  Eighth.  There 
has  nb  action  or  suit  at  law  been  brongliT 
by  the  State  Society  against  the  Agricultural 
Sodety  to  determine  the  amonnt.  If  any.  doe 
the  suite  Sodety,  undn  whom  the  plaintiff  in 
this  action  claims,  from  the  lAckawanna  Sc*- 
dety;  and  I  am  not  advised  or  have  any 
knowledge  of  any  settlemoit  between  the  tw  > 
sodeties  other  than  that  herein  stated.  Ninth. 
I  did  not  recdve  any  funds  as  the  Joint  treas- 
urer of  the  two  societies,  nor  does  the  agree- 
ment, the  boaia  of  the  action  In  this  caae.  pta- 
vide  tbat  they  should  be  so  secured  and  held, 
but,  on  the  contrary,  provldea  tlut  tiie  re- 
ceipts should  be  hdd  by  the  Uicka wanna 
dety,  by  Its  treasuro',  and  that,  after  the  doe 
adjustment  of  accounts,  the  loicka wanna  So- 
dety ^ould  pay  over  the  amonnt  to  the  saM 
State  Sodety,  and  Ibe  funds  received  by  me 
w^e  received  and  held  as  treasurer  of  tlh- 
Lackawanna  Sodety." 
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F.  L.  Hitchcock,  Tboo.  F.  WeUs,  and  0.  H. 
Bergner,  for  ^p«Uant  J.  Alton  Vurla,  for  ap- 
peUee. 

PER  CURIAM.  The  only  qneatlcHi  In  tbla 
case  Is  whether  the  affidavit  of  defense  is 
suffldent  to  carry  the  case  to  the  Jury.  The 
court  below  held  that  it  was,  and  In  that,  we 
tbink,  there  was  no  error.  TSiere  is  noOiIng 
in  the  case  that  requires  further  comment. 
Appeal  dismissed,  at  plalntUTs  costs,  hut  with- 
out prejudice^  etc 


BERKS  COUNTY  t.  READING  CITY 
PASS.  RY.  00.  et  aL 
(Saprenw  Court  of  Pennsrlrania.    April  S, 
189D.) 

Srasn  Railwatb— Cokstkuotioii  ok  Covntt 
Bhidob— Pbbhission. 
The  proper  local  and  municipal  anthori* 
ties,  withlD  whose  jnrisdictioa  is  a  count}- 
bridge  forming  part  of  a  highwar,  fasTing  given 
their  consent  to  its  occupancr  hf  a  street  rntl- 
way.  the  eoantr  commtsslonerB  cannot  arbi> 
tranlj  refase  the  use  thereof*  but,  if  it  is  insuffi- 
cient to  sapport  the  increased  use.  they  should 
say  so,  and  determine  what  should  be  done  to 
streDgthen  it 

On  motion  to  modify  decree.  For  former 
opinion,  see  31  AtL  474. 

WILLIAMS,  J.  We  were  at  first  Inclined 
to  refuse  this  application,  and  to  look  upon 
tbe  lU-eonsldered  r^ly  of  the  county  com- 
missioners to  the  letter  of  the  defendants, 
asking  them  to  determine  what  ought  to  be 
done  in  order  to  render  the  county  bridge 
In  question  auffldentiy  strong  to  Justify  Its 
use  by  their  Q^ks,  as  the  basty  expressing 
of  a  litigant;  that  the  sober  second  thought 
wonld  Qualify  In  a  proper  manner.  Tbe  an- 
swer now  filed  In  this  court  shows  that  our 
confidence  wasAOt  well  founded,  and  leads 
us  all  to  conclude  that  some  modification  or 
oar  decree  should  now  be  made.  This 
bridge,  as  we  said  In  the  opinion  disposing 
of  the  appeal  In  this  case,  is  a  part  of  the 
highway  •  for  purposes  of  passage.  The 
county  owns  1^  not  as  a  house  or  a  farm 
Is  ordinarily  held,  for  tbe  benefit  of  the  onini- 
cr,  but  fw  the  convenience  and  comfort  of 
the  traveling  public.  Because  of  the  cost  of 
Its  original  construction,  and  of  its  main- 
tenance^ the  burden  of  such  construction  and 
maintenance  is  lifted  from  the  local  subdi- 
vision of  the  county  in  which  It  is  situated, 
and  phiced-on  the  county  at  large.  The 
county  thus  becomes  liable  for  Its  proper 
construction  and  Its  safety  as  a  part  of  the 
highway.  In  consequence  of  the  duty  so 
cast  upon  the  county,  It  Is  clothed  with  the 
powers  necessary  to  enable  It  to  regulate  the 
puMlc  use  of  tbe  bridge  so  far  as  Its  own 
protection  and  the  safety  of  those  using  it 
may  require.  The  county  cannot  close  It 
against  the  public,  as  an  owner  might  shut 
up  his  house.  It  is  bound  to  keep  It  open 
Hud  in  good  repair.   The  proper  local  and 


municipal  authorities  within  whose  Juris- 
diction this  part  of  the  highway  is  located 
have  given  their  consent  to  its  occupancy  by 
the  defendant's  railway,  as  we  understand 
the  facts.  The  question,  then,  arises,  can 
the  county,  which  is  a  trustee  for  the  public, 
and  not  an  owner  in  Its  own  right,  orbi* 
trarily  refuse  the  use  of  the  bridge  for  pur- 
poses which  the  proper  local  authorities 
have  regularly  authorized?  There  can  be 
but  one  answer  to  this  question.  The  con- 
trol of  the  county  relates  to  the  stmctui'e, 
not  to  the  highway.  If  the  structure  Is  lu- 
sufflclent  to  support  the  Increased  and  law- 
fully authorized  use  of  the  highway  of  which 
It  is  a  part,  It  Is  the  duty  of  the  county  com- 
missioners to  say  so,  and  to  determine  what 
ought  to  be  done  to  strengthen  aud  prepare 
the  structure  to  meet  the  demands  that  will 
be  made  upon  It.  They  may  also,  wltlilu 
any  reasonable  limits,  regulate  the  manner 
of  Its  use,  and  provide  for  Its  repair  and  a 
proper  compensation  by  way  of  rental.  Be- 
yond this  their  power  of  control  cannot  be 
exercised  to  defeat  the  purposes  of  the  local 
authorities  who  control  the  highway.  The 
line  that  divides  the  respective  pioviuees  or 
the  county  and  the  municipality,  so  far  as 
this  subject  is  concerned,  Is  easy  to  trace  and 
hard  to  mistake.  We  shall  amend  our  de- 
cree by  adding  tbe  followii^  paragraph  to 
the  end  thereof: 

And  now,  8th  April,  1805,  It  Is  further  or- 
dered, adjudged,  and  decreed  that  the  rec- 
ord be  remitted  to  the  cburt  below,  with  di- 
rection to  appoint  on  the  petitioo  of  the 
defendants,  a  competent  engineer  to  ex- 
amine the  bridge  described  in  the  bill,  and 
report  in  writing  to  the  said  court  Its  gen- 
eral condition,  and  the  extent  of  the  repairs 
or  supports  that  may  be  necessary  to  prepare 
it  to  support  safely  the  defendants'  street 
railway  and  its  traffic  In  addition  to  the  or- 
dinary public  travel.  After  the  report  of 
the  engineer  has  been  made,  the  defendants 
may  apply  to  the  court  for  the  dissolution 
of  the  injunction,  so  far  as  to  permit  them  to 
enter  upon  the  bridge  with  their  employes, 
and,  under  the  general  supervision  of  the 
county  commissioners,  make  the  changes 
and  repairs  found  by  the  court  on  the  report 
of  the  engineer  to  be  necessary.  When 
these  are  completed,  and  that  fact  Is  made 
to  appear  to  the  satisfaction  of  the  court  be- 
low, the  Injunction  heretofore  directed  will 
be  dissolved,  upon  the  giving  by  the  defend- 
ants of  a  bond  In  the  sum  of  fo.OOO,  with 
surety  to  be  approved  by  the  court,  condi- 
tioned that  the  defendants  will  faithfully 
observe  and  abide  by  the  terms  and  condi- 
tions relating  to  the  manner  of  the  use  of 
said  bridge  by  them,  the  repairs  thereof, 
and  the  payment  of  rent  therefor,  which 
may  have  been  or  may  thereafter  be  agreed 
upon  by  the  parties,  or,  In  the  absence  of  an 
agreement,  may  be  determined  upon  by  the 
court.  The  costs  of  this  motion  to  be  paid 
by  the  county  of  Berks.  — 
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GRIFFIN  et  al.  t.  MULLEY  et  al. 
(Supreme  Court  of  Pennsylranla.    April  8, 
1895.) 

ASTERBB  POSSBSSION— Defin-ITION— EXFLIKITIOS 
TO  JUBT. 

There  ii  no  orror  In  affirming  the  poitit: 
"To  constitute  o  possession  such  as  will  bar  tho 

title  of  her  le^al  owner,  four  elements  muBt  co- 
exist: It  must  be  (1)  hostile  or  adverse;  (2)  ac- 
tual; (3)  visible,  notorious,  exclusive;  and  (4) 
continuous," — with  the  simple  statement  by  the 
obart  to  the  iury  that  it  has  already  told  them 
that  is  the  law.  without  further  explanation, 
where  the  court  hus  already,  in  its  charge,  ex- 
plained the  terms  "notorious,"  "continuous," 
"exclusive,"  and  "hostile." 

Appeal  from  court  of  common  pleas,  lAcka- 
wanna  county. 

Ejectment  by  Sai-ah  Griffin  and  others 
against  AmbTOSe  Mulley  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  ai)i)eal. 
Affirmed. 

Defendants'  first  four  assignments  of  error 
were  to  tbe  admission  and  exclusion  of  evi- 
dence; the  fourteenth  was  that  the  charge, 
aa  a  whole,  was  misleading  and  Inadequate; 
and  the  remaining  assignments  were  to  parts 
of  the  chai-ge,  as  hei-elnafter  shown  Inclosed 
in  brackets.   The  charge  was  as  follows: 

"This  Is  an  action  of  ejectment  brought  by 
the  heirs  of  Aaron  Grlffiii,  deceased,  against 
the  widow  and  heirs  of  Nathaniel  Fitch,  de- 
ceased, and  certain  other  parties,  to  recover 
posseBSlon  of  a  lot  of  ground  In  the  city  of 
Scranton.  Both  parties  claim  title  to  this  lot 
of  ground  through  one  Edmund  Griffin,  who 
was  at  one  time  the  undisputed  owner  of  the 
premises,  and  the  plaintiffs  trace  their  title 
in  the  following  way:  Edmund  Griffin  made 
a  deed  to  his  mother,  Elizabeth  Griffin,  ^bile 
the  property  was  In  the  possession  of  Eliza- 
beth Griffin,  It  was  sold  away  from  her  by 
the  sheriff,  and  was  purchased  by  Thomas 
WoodbVidge,  who  received  a  deed  for  the 
same.  Thomas  Woodbrldge  assigned  his  deed 
to  David  Wlgton.  David  Wlgton,  tn  turn, 
was  sold  out  by  the  sheriff,  and  at  that  sale 
Aaron  Griffin  became  the  purchaser.  Aaron 
Griffin  died  in  1833,  leaving  the  present  plain- 
tiffs as  his  helra.  This  chain  of  title  is  com- 
plete, and,  If  there  were  nothing  else  In  the 
case  except  this,  It  would  "be  your  duty,  with- 
out leaving  the  box,  to  return  a  verdict  In 
favor  of  the  plaintiffs  for  the  property  de- 
scribed In  the  writ  Against  this  showing, 
however,  on  the  part  of  the  plalntiGfs,  the  de- 
fendants set  up  a  title  by  -what  is  known 
.to  the  lawyers  as  'adverse  possession.*  Ad- 
verse possession,  continued  for  a  period  of  21 
yeai-s,  divests  the  title  of  the  owner  of  the 
property  against  whom  the  possession  has- 
been  taken.  Therefore,  "no  matter  how 
straight,  no  matter  bow  strong,  the  title  of  the 
present  plaintiffs,  If  the  defendants,  in  opposi- 
tion to  that  title,  have  established  a  title 
by  adverse  possession,  the  title  of  the  plain- 
tiffs must  yield  to  the  title  by  adverse  posses- 
sion. I  will  illustrate  It  In  its  simpiost  form: 
Suppose  that  Edmund  Griffin,  through  whom 


both  parties  claim  title,  Instead  of  parting 
with  faU  title  to  the  land  hi  contrnTcray.  had 
continued  to  hold  It  to  the  present  day. 
suppose  Xathanlel  Benjamin  had,  more  than 
21  years  prior  to  tbe  bringing  of  this  actloo. 
entered  into  possession  of  the  land,  and  that 
he  had  continued  that  possession  nnlDter- 
ruptedly.  In  an  open,  notorious,  and  hostile 
manner,  to  the  exclusion  of  Edmund  Griffin, 
for  a  period  of  21  years  prior  to  the  bringing 
of  this  action.  Socb  possession  would  hare 
divested  the  title  of  Edmund  Griffin.  The 
same  result  would  follow  If  tbe  possesion  be- 
gun by  Benjamin  had  been  continued  In  the 
same  manner  by  his  sucoessorB  In  t3ie  title. 
[The  requirement  that  tbe  poises^on  which 
will  divest  tbe  title  should  be  open  and 
notorious  is  (or  the  purpose  of  glTlngr  the 
holder  of  tbe  title  notice  of  his  danger.  It  is 
also  necessary  that  the  poesesrion  should  be 
continuous,  uninterrupted.  If  the  poaaeasion, 
at  any  time  during  the  running  of  the  twaity- 
one  years,  was  abandoned  for  a  single  day. 
or  a  singe  hour,  if  It  was  altandoned,  that 
would  break  the  continuous  possesion,  and 
would  prevent  a  recovery  under  a  claim  of 
title  by  adverse  possession.  The  ponession 
must  also  be  exclusive  of  the  owner  of  the 
title  to  the  prop^ty.  If  the  party  tn  posses- 
sion has  a  concurrent  possession  with  the 
owner,  he  could  not  acquire  title  to  tbe  pn^ 
erty  by  reason  of  an  adverse  posscssioEi.  The 
possession  must  also  be  what  is  called.  In  the 
law,  'hostile  possession.'  By  'hostile  posses- 
sion' Is  not  what,  probably,  a  layman  might 
consider  It  to  be,— that  the  person  entering 
into  possession  should  enter  armed  ca];>-a-pie. 
or  that  he  should  defend  the  .continuity  of 
his  possession  by  planting  artillery  all  aton^; 
his  lines.  That  Is  not  the  kind  of  hostility 
that  the  law  contemplates.  Bnterlns  and 
exercising  acts  of  dominion  tl^eunder  Is  hos- 
tile. Leasing,  conveying,  improving,  are  the 
highest  acts  of  ownership,  and  the  exerdshu 
of  these  acts  strongly  characterizes  tlie  pos- 
session with  excluslveness  and  hostOity.] 

"I  have  thus  briefly  gone  over  the  elements 
that  go  to  constitute  adverse  possession,  such 
as  Is  necessary  to  divest  title  to  real  esute. 
I  have  already  said  to  you  that  the  possession 
must  be  continued  uninterruptedJy  for  a 
period  of  twenty-one  years  prior  to  the 
bringing  of  the  suit.  This  action  wa<t 
brought  on  the  2l8t  of  March,  I  believe,  of 
1800.  In  order  to  recover  under  a  claim  of 
tlUe  by  adverse  possession,  the,  defendant!: 
must  satisfy  you  by  the  weight  of  the  evi- 
dence, because  tlie  burden  is  upon  tbe  de- 
fendants to  show  that  their  title  is  good. 
They  must  satisfy  you  by  the  weight  of  the 
evidence  that  at  least  as  early  as  the  21st 
of  March,  1800,  their  alleged  adverse  posses 
slon  began.  They  claim  that  it  did  begin 
as  early  as  the  21st  of  March,  1869,  au'i 
prior  to  that.  Their  claim  Is  that  there  was 
a  house  on  this  property  that  was  burned 
down  either  in  April  or  May,  1868.  Ther^ 
doesn't  seem  to  be  any  aet;louB  disuute  alwut 
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tbat  date,  or  that  the  house  was  barned 
down  at  that  time.  Now,  the  defendants 
claim  that,  shortly  after  the  burning  down 
of  this  house,  Mr.  Benjamin,  who  bad  be- 
come the  purchaeer  of  the  property  under  a 
sheriff's  deed,  I  believe,  and  under  an  exe- 
cution asralnst  Edmnnd  Griffin,— they  claim 
that  Benjamin  entered  Into  possession  of 
this  property  shortly  after -the  burning  down 
of  this  house,  In  1868,— April  or  May.  [There 
are  no  witnesses  who  testified  as  to  the  date, 
or  the  exact  date,  on  wblch  Benjamin  en- 
tered into  possession  of  the  premises,  If  you 
and  that  be  did  enter  Into  poasesslon  of  the 
premises.  I  think  tbe  most  tbat  the  wit- 
nesses say  is  that  It  was  ^rtly  after  tbe 
fire  What  tbat  means.  It  will  be  for  jron  to 
determine;  and  you  most  determine  from 
tbe  erldence  when  it  was  that  Benjamin  en- 
tered Into  poseesidon,  if  you  can  do  so.  If 
you  cannot  do  so,  why  then  that  is  the  mis- 
fortune of  the  defendants,  because  the  bur- 
den, as  I  have  already  said,  is  upon  them 
to  Bbow  that  the  poBseaslMi  was  begnn  prior 
to  tbe  21at  of  March,  ISQO.  Mow,  that  fftct 
and  all  the  other  facts  are  for  your  con- 
slderatiui;  and  It  is  for  you  to  determine 
from  tbe  evidence  when  it  was  tbat  Benja- 
min entered  Into  possession,  if  be  altered 
Into  possession  at  all,  and.  If  im  did  enter 
into  possession,  whether  tbat  possession  was 
continued  by  him  and  by  bis  successors 
In  title  for  twenty'tme  yean,  down  to  tbe 
Time  of  the  bringing  of  this  action  of 
ojectnwnt.  If  you  find  these  facts  in  favor 
of  tbe  defendants,  then  the  defendants  would 
be  Hititled  to  your  verdict.]  [If,  howevo'. 
tbe  defendants  have  Called  to  satisfy  yon 
by  the  weight  of  the  evidence  when  It  was 
that  Benjamin  entered  into  poesession,  so 
tbat  yon  are  unable  to  say  from  the  evidence' 
whether  it  was  before  or  aftw  tbe  Slst  of 
March,  1869,  then  the  defendants  could  not 
claim  a  verdict  at  your  hands. 

"By  Mr.  Price:  There  are  a  number  of 
witnesses  that  tesUfled  that  it  was  tbe  same 
ee^Bon  of  the  fire,  and,  several  of  them,  with- 
in a  month  or  three  months.  By  the  Court: 
That  may  be.  1  do  not  pretotd  to  remember 
the  evidence.  By  Mr.  Amm^man:  Somesald 
the  next  season.  By  the  Court:  That  will 
!«  for  tbe  jury.  You  have  heard  tbe  testi- 
mony, and  you  will  remember  how  it  is.] 

"What  more  I  have  to  soy  to  you  In  refer- 
once  to  the  law,  I  have  to  say  In  answer  to 
R  number  of  points  that  have  been  submitted 
liy  comisel  upon  both  sides. 

"The  plalnUffs  have  submitted  the  follow- 
fiii;  iMilttts:  (1)  That  If  the  title  of  E.  N. 
Wlllard  to  Hartdd  Laacb,  assignee  of  A.  Grif- 
liu,  were  tbe  tnly  defense  offered  by  tbe  de- 
fendants, the  verdict  must  be  for  the  plalo- 
tlffs.  Answer  of  the  Court:  That  point  I 
affirm.  C!)  That  if  the  title  of  Edmund  Grif- 
fin, by  the  sheriff,  to  N.  W.  Benjamin,  and 
tbe  title  of  N.  W.  Benjamin,  through  his  as- 
siioiee.  W.  W.  Wlnton,  to  N.  Fitch,  were  tbe 
only  defense  offived  by  the  defendants,  the 


verdict  must  be  for  the-  rrialDtlfTs.  Answer 
of  tbe  Court:  I  affirm  that  point.  [(3)  To. 
constitute  a  possesion  such  as  will  bar  tbe 
title  of  tbe  legal  owner,  four  elements  mnst 
coexist:  It  must  be  (1>  hostile  or  advei-se; 
(2)  actual;  (3)  visible,  notorlons,  exclusive;, 
and  cmtlnnoua.  Answer  of  tbe  Court:  I 
have  already  said  to  you  that  is  the  law, 
and  I  affirm  that  point.)  (4)  The  burden  of 
proof  Is  upon  blm  who  sets  up  an  adverse- 
ponesslon  as  a  defoise  In  an  action  of  eject- 
ment Answer  of  the  Conrt:  I  affirm  that 
p<rtnt.  Gi)  Adverse  possession  Is  not  to  be 
made  out  by  inference,  but  by  clear  and  po»- 
Ittve  proof.  Answer  of  the  Court:  I  affimv 
that  point  (0)  The  Interroptlon  of  an  ad- 
verse possession,  If  it  be  for  a  single  day, 
will  Intompt  the  running  of  tbe  statute  of 
limitations.  Answer  of  tbe  Court:  Tbat  ls~ 
tme,  If  the  intemiptlon  was  the  result  of  an> 
abandonment  of  tbe  possession.  (7)  If  the 
jury  believe  ftom  the  evidence  that  the  nae- 
ot  tbe  land  described  In  tbe  writ,  by  the  de- 
fendantt,  for  a  portlcm  of  the  21  years,  dur- 
ing the  time  which  tiiey  claim  to  have  hddi 
adversely,  was  merely  for  casting  bottles,  tin- 
cans,  boxes,  and  rubbish  upcm  it,  It  cannot 
be  regarded  ss  an  advene  possession  of  sacb 
lands  for  such  tltne.  Answer  of  tbe  Court: 
I  am  not  prepared  to  affirm  tbat  point  It 
does  not  make  any  difference  what  use  1b 
made  of  the  land  by  a  party  who  is  trying 
to  mtabllsh  title  by  adverse  possession,  If  tbe 
possesion  Is  open,  notorioiu,  exclusive,  and 
hoBtlle,  and  has  tbe  other  elements  that  I 
have  mentioned.  It  does  not  mske  any  dlf- 
fermce  whether  it  was  maintained  in  the- 
way  mentioned  in  this  point  or  in  any  otber- 
woy,  If  It  was  such  as  to  give  the  owner  of 
the  title  notice  tbat  there  was  an  adverse- 
possession. 

"The  defendants  have  submitted  a  number 
of  points:  [(1)  That,  under  all  the  evidence- 
in  this  case,  the  verdict  must  be  for  the  de- 
fendants. Answer  ttf  the  Court:  Tliat  point 
is  refused.]  [(2)  That  tbe  oath  and  sched- 
ules contained  in  tbe  record,  In  re  Aaron 
Griffin,  bankruptcy,  in  the  district  court  of 
the  United  States  for  tbe  Western  district  of 
Pomaylvania,  is  an  estoppel,  as  against  tlie- 
plalntlffb*  claim  In  this  case,  and  the  verdict 
of  tbe  jury  must  be  for  tbe  defendants.  An- 
swer of  tbe  Court:  I  cannot  affirm  tbat 
point]  (8)  A  trust  cannot  be  presumed  ex- 
ecuted, so  as  to  let  others  take  the  estate- 
who  are  entitled  to  It  after  tbe  execution  of 
the  trust  until  tbe  expiration  of  twenty 
years,  unless  there  is  some  evidence  leading 
or  tending  to  inrove  a  settlement  of  the  trust, 
or  some  evidence  tending  to  prove  that  said 
parties  are  entitled  to  the  property.  Answer 
of  tbe  Court:  Tbat  point  Is  affirmed.  (4> 
Tbe  policy  of  tbe  law  Is  to  reaulre  a  person- 
who  holds  a  claim  against  real  property  to 
pursue  tbe  claim  within  twenty-one  years, 
and  a  claim  against  real  <^te,  wblcn  hait 
not  been  pursued  within  twenty-one  years, 
is  Invalid,  If  the  defendant  has  hold  adverse- 
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ly  daring  that  period.  Anawer  of  the  Ooort: 
I  afflnn  that  point.  (5)  Adverse  posseaaloa 
tot  twoity-one  years  la  a  good  and  Talld  de- 
teaae  to  title  proved  by  plaintiff.  The  stat- 
ute of  limitation  fixes  the  period,  and  is  an 
excellent  safeguard  to  landed  posBesslona, 
and  highly  Iwneflclal  to  the  community,  and 
should  be  liberally  construed.  It  is  essen- 
tial to  the  peace  of  sodety,  uid  to  be  so  con- 
strued as  to  aecure  certainty  of  title.  An- 
swer of  the  (3ourt:  X  dau't  know  that  I  can 
find  any  fault  with  the  sentiment  eipresaed 
In  this  point,  although  I  think  it  Is  eomft- 
what  unusual  to  put  it  In  the  form  of  a 
point  I  will  affirm  the  point  (6)  A  person 
who  has  a  deed  of  record  for  certain  proper- 
ty, in  which  the  boundaries  are  defined,  and 
who  occupies  a  porUon  ct  the  land  described 
in  the  deed,  baa  possession,  presumptlTely, 
la  accordance  with  the  boundaries  set  fwth 
In  tlie  deed.  Answer  of  the  Oonrt:  I  af- 
firm tbat  point  ICO  If  the  jury  beliere  that 
N.  W.  Benjamin  w«it  upon  the  land  in  suit 
in  1808,  or  any  time  ^or  to  the  20th  of 
March,  1800,  and  exercised  acts  of  owners 
ship,  such  as  repairing  ot  fences,  dearing  up 
the  lot,  and  nataig  a  portion  of  It  aa  a  gar- 
Aea;  that  he  was  followed  In  1S70.  or  about 
that  time,  in  possession,  by  N.  Fltcb,  who 
leased  and  exerclaed  acts  of  ownersUp  by 
gardening  a  portion  of  said  land;  and  that 
such  occupancy  and  use  has  been  continued 
by  perswia  mterlng  under  said  Fitch,  un- 
til the  lulnging  ot  this  suit,— the  Terdict  of 
the  Jury  must  be  for  the  d^dndants.  An- 
swer of  the  Court:  That  is  true,  If  the  poa- 
sesdon  fit  Benjamin  and  Fitch,  and  their  sue- 
ces8on»  was  of  the  cliaracter  tliat  I  hare 
described  to  you  as  adverse  poasesalon.]  <8) 
Adverse  possession  may  be  proved  by  acts  of 
ownership,  such  as  building  of  buildings  or 
any  stmctures,  leasing,  gardoilng,  and  fen- 
cing; and  If  such  acts  of  ownership,  or  any 
of  them,  are  continued  for  a  pei'lod  of  twen- 
ty-one  years,  the  persons  so  occupying,  or 
those  fcdiowing  them  with  a  conv^ance  of 
the  possession  or  the  title  of  the  predecessors, 
—a  valid  conveyance  of  the  possession  or  the 
tlUe  of  the  predecessws,— a  valid  conveyance 
is  presumed  to  hare  been  obtained  for  the 
land.  Answer  of  the  Court:  Tliat  la  true. 
If  the  party  has  obtained  a  good  title  by  ad- 
verse possession,  it  Is  as  good  a  title  as  it 
would  be  if  he  had  valid  conreyance  for  the 
prf^)erty.  [(0)  There  la  no  direct  contradic- 
tion ot  the  defendants'  eridi»ice  relating  to 
Benjamin's  use  and  occupation  of  the  prop- 
erty in  dispute.  Answer  of  the  Oonrt:  I 
cannot  affirm  that  point  Whether  or  not 
that  testimony  la  contradicted  is  a  question 
of  fact  for  you,  and  I  submit  it  to  you.] 
[(10>  When  Aaron  Griffin  purchased  the  land 
in  dispute,  he  bad  notice  of  the  claim  of  N. 
W.  Benjamin  to  It  Answer  of  the  Court: 
I  cannot  affirm  that  point,  but  submit  the 
question  to  you,  whether  be  liad  such  notice.] 
(11)  It  was  the  duty  of  Aaron  Griffin  to  put 


aU  his  property  ua  hla  schedules,  and  ft  is  to 
be  presumed  that  he  did  so.  Now,  I  aay  to 
you,  gmtlemen,  again,  that  the  eridau»  Is 
for  you.  The  case  Is  one  ot  rmj  crastder- 
able  importanca  It  has  be»  tried  <m  both 
sides  with  a  great  de<U  of  care,  and  it  oo^t 
to  receive  your  most  serious  and  candid  cod- 
slderatlwL  The  points  to  whkA  your  atten- 
tiOB  should  be  directed  will  be,  first,  when 
was  It  that  N.  W.  Benjamin  first  entwed  Into 
possession  of  ttils  pnqtertyf  If  yon  find  tlut 
that  was  after  the  21at  of  March,  1SI».  then 
you  need  inquire  no  further,  becaoae  thee 
Uie  defendants  would  not  have  made  out  a 
title  by  advoBe  poasesston.  If.  howera',  you 
find— ftnd  it  la  entlrdy  for  yon  to  find,  bom 
the  cTldence— that  Benjamin  entoed  Into 
poasesalon  before  the  21at  of  liarcb,  iSOt, 
then  you  wlU  Inquire,  in  the  secWMl  ^aee. 
whether  be  and  his  sncceasors  In  title  coo- 
tinued  that  poosessioti,  open  and  notorlonsly 
and  adversely  and  couUnnonsly,  for  twenty- 
one  years  ptlot  to  tlie  bringing  of  ttiis  ution 
of  ejectment  If  th^  did,  then  the  defend- 
ants would  be  entitled  to  your  verdict 

"If  you  return  a  mdict  In  brtx  of  tbe 
plalntifb,  your  verdict  will  be  in  CaTor  of 
the  plaintUb  tm  tbe  proper^  described  In 
tile  writ  If  you  find  a  verdict  In  fiam-  of 
tbe  defendants,  yon  will  simply  say  that  yon 
Itod  a  verdict  in  fhror  of  the  defflndants. 
without  more. 

"In  this  case  there  were  three  muunonws 
Issued;  that  is,  the  defmdanta  were  bron^t 
Into  court  on  three  different  vrrits.  I  have 
Instructed  you  with  refwence  to  one  of  these 
writs,  which  Is  dated  March  21,  1890.  and 
under  that  writ  Mr.  Midley  was  tlie  only  per- 
son who  was  summoned  to  appear  in  court- 
Then,  aa  far  as  his  tltie  is  cmceraed.  yon 
would  calculate  twenty-one  years  baA  tnm 
March  21,  1800.  Now,  the  summtma  under 
which  Mr.  Boijamln  and  tbe  Fitch  heirs 
were  served  Is  dated  July  12,  1890,  and  yon 
would  connt  back  from  July  12,  1800.— twen- 
ty-one yearsr-«o  far  as  th^  are  concerned. 
The  summons  tmdw  which  Mr.  MuUey,  as 
executor,  and  Feimer  and  Cbappel.  who  werp 
also  defendants  In  that  case,  were  sum- 
moned. Is  dated  8th  April,  180S;  and  tat  tlwlr 
eases  you  will  count  twenty-one  years  back 
from  that  date,— tliat  is,  from  the  Sth  of 
April,  1893." 

H.  M.  Hiinnab  and  S.  B.  Price,  for  appel- 
lants. Lemuel  Ammermnn,  J.  Alton  Davl^, 
and  Jno.  B.  Ceilings,  for  appellees. 

FEB  CUBIAM.  We  are  not  eonvlncea 
that  either  of  the  fourteen  asdgnments  of 
error  should  be  sustained.  The  case  deprad- 
ed  on  questions  of  fact  which  were  iKoperly 
submitted  to  tbe  Jury,  and  were  by  them  dc^ 
termined  In  favor  of  the  plaintiffs.  There  U 
nothing  In  either  of  the  ^leclficatlona  of  errc^ 
that  requires  extended  comment  Judgment 
affirmed. 
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MAT  T.  GARBONDALB  TRACTION  CO. 

(Snpreme  Coart  of  PennsrlTanliu  April  8, 
1885.) 

BTRIBT-CaB  COHFiNT— CHASaiNO  GKADB  OF 

Strbbt— Mbisdrb  or  Dimaobs. 

Id  an  action  by  an  abutting  landowner 
against  a  street-railway  Company  for  domnees 
for  changlDg  the  grade  of  a  street  in  front  of  his 
land,  the  measare  of  damages  is  the  differvnce 
in  value  of  the  pcemisea  before  and  after  the 
chance  was  made. 

Appeal  from  court  of  comnxn  pleu,  Lat^- 
awanna  connty. 

Action  hy  William  May  ogalnet  the  Car* 
boadale  Traction  Oompany  for  damages  sus- 
tained by  changing  the  grade  of  a  street 
Jadgment  was  rendered  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

The  following  Is  the  charge  of  the  trial 

"The  only  question  for  you  to  dispose  of  la, 
what  damage  has  the  plalntUT  sustained  un- 
der the  erldence?  and  as  there  Is  very  little 
to  say  to  yoa  upon  this  case  I  will  charge 
yoa  now  instead  of  waiting  until  aCto*  din- 
ner.  The  evidence  shows  that  the  Carbon- 
dale  Traction  Company,  the  def^dant  in 
this  case,  some  time  In  the  summer  of  IStKi, 
cut  down  the  street  in  front  of  the  plaln- 
tlfTs  property,  in  the  city  of  Carbondale, 
some  five  or  six  feet.  You  yours^ves  bare 
been  upon  the  ground,  and  have  seen  what 
condition  the  property  has  been  left  In  with 
regard  to  the  street,  and  that  will  assist  you, 
I  hope,  materially  in  disposing  of  the  ques- 
tion of  what  damages,  if  any,  the  plaintiff 
has  sustained.  The  evidence  upon  whether 
the  plaintiff  has  experienced  damage  or  not 
is  undisputed.  Even  the  single  witness  pro- 
duced by  the  defendant,  Mr.  Rogei-a.  says 
that  there  has  been  some  dainnge,  although 
he  does  not  signl^  bow  much;  but  all  the 
rest  of  the  testimony  is  uniform  that  it  has 
t>een  a  damage  to  the  property  to  cut  down 
the  street  In  that  way.  Now,  then,  It  is 
for  you  to  say  how  much;  what  has  the 
plaintiff  experienced  In  dninnges  to  his  prop- 
erty? As  this  is  a  permanent  dauinge  to  the 
property,  estimates  have  been  received  as  to 
what  the  value  of  the  property  was  before 
this  was  done,  and  what  its  value  is  now, 
as  well  as  the  damage  that  has  been  experi- 
enced from  the  change;  that  Is,  ail  the  par- 
tics  have  been  nsked  these  various  questions, 
— what  was  the  value  before  this  was 
rlianged,  and  what  is  the  value  after,  and 
what  they  estimated  to  be  the  damage?  If 
any  benefit  iins  accrued  to  the  property  es- 
pecially from  making  this  change,  of  course 
that  has  to  be  taken  into  consideration,  and 
I  might  say  to  you  generally,  touching  upon 
your  experience  In  such  matters,  that  the 
proi>er  grading  of  a  street,  putting  It  even, 
smooth,  regular  grade,  may  benefit  a  prop- 
erty to  some  degree.  If  it  benefits  as  much 
any  property  as  the  damage,  then  there  Is 
no  damage  at  all,  because  the  one  meets  and 


cancels  the  other;  but  where  there  la  an 
excess  of  damage  over  the  benefit,  then  the 
difference  between  the  two  would  be  what 
we  might  call  the  real— the  actual— damage 
to  the  property,  and  that  is  what  yon  are  to 
arrive  at  from  the  evidence  here.  You  are 
to  allow  to  the  plaintiff  Just  what  damage 
he  has  actually  experienced.  He  himself  says 
that  he  has  been  damaged  (1,400.  He  says 
that  his  property  was  worth  about  12,500 
before  this  change  was  made,  and  it  Is  now 
worth  only  from  $1,000  to  $1,100.  Thomas 
Klllian,  another  witness,  says  that  the  prop- 
erty t}efore  this  change  was  worth  $2,700, 
and  he  says  It  is  not  now  worth  more  than 
$400.  He  would  make  the  damage  $2,300, 
according  to  those  figures,  but  he  really 
makes  a  very  wide  estimate,  and  says  that 
the  damage  to  the  famUy  and  to  all  was 
w<xth  $5,000.  That  Is  a  wide  statement,  and 
really  does  much  to  overthrow  the  value  of 
his  testimony.  He  does  not  correspond  with 
any  of  the  other  witnesses,  and  therefore 
you  will  take  his  testimony  with  due  allow- 
ance. P.  J.  McDonough  fixes  the  value  at 
from  $000  to  $1,100.  He  does  not  give  any 
estimate  of  what  It  waa  worth  before  or 
after,  but  simply  gives  that  estimate  of  dam- 
age. Mr.  James  PIdgeon,  the  city  assessor, 
whose  testimony  from  his  position  and  hla 
knowledge  of  properties  naturally  would  be 
considered  by  you  as  of  considerable  moment, 
says  that  the  property  before  the  change  was 
made  was  worth  $1,900,  and  afterwards  $050, 
and  that  the  damage  to  the  propei-ty  has 
been  from  $900  to  $1,000.  John  Duffy  says 
the  value  of  the  property  was  worth  alxrat 
$2,000  before  the  change,  and  that  now  he 
wouldn't  give  half  as  much  as  that;  that 
would  make  the  damage  about  $1,000,  ac- 
cording to  his  estimate.  James  Bryden  fixes 
it  at  $1,100,  and  Michael  Boland  $1,000.  John 
Collins  has  given  a  little  different  testimony 
from  the  rest,  based  upon  an  estimate  which 
he  made  tor  the  plaintiff  of  what  it  would 
cost,  as  I  recall  his  testimony,  to  cut  down 
the  property  so  that  It  would  stand  with 
relation  to  the  present  grade  of  the  street 
Juat  the  way  It  stood  before  the  grade  was 
lowered,  making  all  the  changes  necessary 
and  consequent  upon  that,  changing  the 
foundation  walls  of  the  different  improve- 
ments upon  the  property,  malting  a  stone 
retaining  wall  In  front  of  it,  and  fixing  stone 
steps,  and  this  he  flgui-es  out  at  $1,360;  tliat 
Is  what  his  estimate  of  the  damage  to  the 
property  Is,  to  put  it  in  as  good  shape  as  It 
was  before  the  change  was  made.  Now, 
these  are  the  various  estimates  given  by  the 
different  witnesses  on  this  side.  It  is  for  you. 
considering  them  all,  and  from  whatever 
knowledge  you  have  gained  by  your  view 
of  the  property,  to  decide  and  determine  by 
your  verdict  what  will  be  a  just  compensa- 
tion to  the  plaintiff  for  the  damages  he  has 
oxi>erienced  by  this  cbang^c  in  the  grade  of 
the  street  in  front  of  his  property.  Tliat  Is 
the  question  you,  are  to  dispose       and  It 
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1*  now  sntomltted  with  these  bMtraethnfl  bi- 
to  yoar  handi.  Tbt  defendant's  comisd  ask 
the  court  to  Instruct  the  Sarj  that  under  all 
the  cridence  the  verdict  should  be  In  faror 
of  the  defendant,  which  point  Is  refused." 

.Tames  E.  Burr  and  8.  B.  Price,  for  appel- 
tnnt    Everett  Warren  and  I.  H.  Burns,  for 

appellee. 

PER  CURIAM.  One  of  the  provisions  of 
the  ordinance  giving  defendant  company  per- 
mission to  construct  Its  road  on  certain  streets 
In  the  city  of  Carbondale,  etc.,  is,  In  sub- 
stance, that  all  damages  done  by  grading 
In  connection  with  the  construction  of  the 
road  should  be  paid  by  the  company.  The 
manifest  purpose  of  this  was  to  relieve  the 
city  from  payment  of  such  damages.  In  the 
contract  between  the  city  and  the  company, 
the  latter  agrees,  among  other  things,  "to 
perform  and  observe  all  the  conditions,  re- 
quirements, and  provisions  fully  set  forth  In 
said  ordinance,"  which  was  made  part  there- 
of. The  testimony  tended  to  show  that  In 
constructing  Its  road  the  defendant  company 
cut  down  Brooklyn  street  about  six  feet  In 
front  of  plalntlfTs  property,  and  therebj'  dam- 
aged the  same,  etc.  This  action  was  brought 
to  recover  the  damage  thus  sustained.  The 
case  depended  largely  on  questions  of  fact, 
all  of  which  were  for  the  exclusive  consider- 
ation of  the  jury;  and  to  them  they  were 
fairly  submitted  by  the  learned  trial  Judge, 
with  Instructions  which  appear  to  be  appro- 
priate and  free  from  any  substantial  error. 
It  Is  unnecessary  to  consider  the  specifica- 
tions In  detail.  There  is  nothing  In  any  of 
them  that  would  Justify  a  reversal  of  the 
judgment  Judgment  affirmed. 


ETERLT  et  al.  v.  HARBISON. 
(Supreme  Court  of  Pennsylrania.   April  8, 
1895.) 

BXBCDTIOST  BaI.B  — TitlB  Of  PuRCnABBB  —  FrACD 

— Rrsl'ltikq  Trust. 

Plaintiffs'  intestate  harin^  given  defend- 
ant money  enough  to  pay  a  judgment  aRRinst 
her.  with  instructions  to  do  so,  and  he  hftving 
undertaken  to  do  so,  but,  instead  thereof,  hav- 
ing permitted  her  land  to  be  sold  on  e^uciition, 
and  having  bid  it  in  himself,  and  applied  that 
monpy  on  the  purchase  price,  bit  action  was  a 
fraud  on  her,  and  be  took  no  title,  thoiipb,  be- 
canse  of  the  sale,  he  bad  to  pay  more  than  he  re- 
ceived from  her;  and  plalntHTs  woold  not,  be- 
fore hrinfring  ejectment  have  to  tender  the  ex- 
cess paid  by  him. 

Appeal  from  court  of  oomnion  pleaa,  Wayne 
county. 

Ejectment  by  Anna  Everly  and  othera 
against  Jtdm  W.  Harrison.  Judgment  tat 
plaintiffs.   Defendant  appeala  Afflrmed. 

Flalntlfrs  claimed  the  land  as  the  hehis  of 
Caroline  Paul.  Defendant  claimed  under  a 
deed  executed  to  him  by  Caroline  I^ul  Sep- 
tember 2."),  ISOl;  also,  under  a  purchase  at 
execution  sale,  October  1, 1S92,  on  a  judgment 


of  Jacob  Everly  against  Can^e  Paul,  dat- 
ed AprU.  1801.  PlalnUffa  daiined  tbat  Cuo^ 
line  Paul,  at  the  time  of  executhig  said  deed, 
was  Insane,  and  that  at  the  time  of  tbe  sale 
she  directed  defendant,  and  he  promised,  to 
go  and  pay  off  tbe  judgment  and  stop  tht 
sale,— he  then  having  money  belongins  to  h-?r. 
sufficient  for  the  purpose,  which  she  had  In- 
trusted to  blm  for  safekeeping,— bnt  tbat  be 
p^mltted  the  sale  to  go  on.  and  ptzrcbased 
the  proper^  In  hla  own  name,  with  her  dkui- 
ey. 

The  first  and  second  asslgnmrats  of  error 
were  as  follows:  "First  Tbe  court  ared  la 
admitting:  the  followfng  offer:  'Mr.  KfmbiF: 
I  now  offer  tbe  record  of  tbe  court  of  com- 
mon pleas  of  Wayne  county  (No.  207.  Msy 
term,  1893).  In  the  Matter  of  the  Lunacy  of 
Caroline  Paul,  of  Paupack  Township,  July 
10,  1803.  Julius  Paul,  Bon  of  Caroline  Paul 
of  Paupack  Township.  We  propose  to  prove 
by  this  record  that  Caroline  Paul,  after  the 
Inquisition  of  July  10,  1893,  was  re^larly 
conaued,  after  being  declared  by  sncb  in- 
quisition to  be  a  lunatic,  and  tbe  finding  of 
tbe  commission  that  she  bad  been  a  lunatic 
for  more  Hum  two  yean  at  the  time  the  In- 
quisition was  taken,  and  at  tbe  time  of  the 
conveyance  of  this  property  to  John  W.  Har- 
rison was  a  lunatic, 'and  setting  forth  what 
her  property  was.  Mr.  Smith:  We  object  to 
that  offer,  that  It  Is  Immaterial  and  Irr^evant 
on  the  ground  that  the  lunacy  Is  not  dated 
back  to  the  date  of  tbe  judgment  upon  which 
tbe  sheriff's  sale  was  had,  upon  which  the  de- 
fendant purchased  the  property,  and  by 
which  be  holds  title  to  It  (Objection  ovormled. 
Defendant  excepts.  Bill  sealed  for  defend- 
ant)* Second.  Also,  In  refnrtng  to  allow  the 
following  motion:  'Mr.Smltb.  I  moveto  strike 
this  record  ont  We  move  tbat  tbe  wb(4e 
record  In  the  Innacy  proceedings  be  stricken 
out,  upon  the  ground  Aat,  as  the  record 
stands,  it  Is  BtlU  under  a  traverse,  and  de~ 
(ddes  nothing;  that  the  appearance  of  an  at- 
torney for  the  alleged  lunatic,  withdrawing 
the  traverse.  Is  Illegal  and  void,  as  the  rec- 
ord stands,  and  nothing  Is  decided  by  tbe 
record;  tbat  no  fact  Is  determined.  The 
Court:  That  may  be  a  question  for  nmsldera- 
tlon  hereafter.  The  defendant  has  an  ex- 
ception to  the  admission  of  it  (Motion 
fused.  Defendant  excepts.  BUI  sealed  for 
defendant.)' " 

The  thh-d,  fourth,  and  fifth  asdgnments  of 
error  were  to  parts  of  the  duu-ge,  as  boeln- 
after  shown,  Inclosed  in  bmcket&  The  chaise 
was  as  ftrtlows: 

"The  Issue  which  yon  have  beoi  sworn  to 
try  Is  an  action  of  ejectment  brought  by 
Anna  Everly,  In  her  own  right  sad  R.  M. 
Stocker,  as  guardian  of  Julius  Paul  and  Au- 
gustus C.  Paul  and  Simile  Paul,  vs.  Jolm  W. 
Harrison,  to  recover  pcrasesBlt^  of  71  acres 
and  120  perches  of  land  In  the  township  of 
Panpack,  In  this  county,  the  title  to  which 
these  parties  claim  Is  in  them.  The  parties, 
at  the  beginning  of  the^sult,  admitted,  for 
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the  pnrpoBe  of  eq;»edltliig  matten,  tbat  tbe 
tttle  to  tbe  land  In  cMttrovenr*  vUdi  la  de- 
scribe In  the  writ  of  ejectment,  waa  In 
Oarallne  Paul  prior  to  a  etmreyanee  made 
by  her  to  tbe  d^Bendant,  John  W.  HarrlBno. 
September  33,  1801.  and  that  both  partlee- 
the  i^lntlff  and  the  defendant— dalin  under 
Caroline  PauL  They  alio  admitted  that  Oaro* 
line  Paul  li  new  dead,  and  tbat  tte  partlae 
snbstltated  aa  plolntUCs  on  the  record  are 
her  children.  It  Is  In  evidence  before  yon, 
also,  that  Anna  Everly  and  Jnlina  Panl  and 
Angiutna  O.  Panl  and  Emlle  Panl  are  all  the 
children  of  Caroline  Panl,  deceased.  Thle  ad* 
mUsioD  made  upon  tbe  part  of  the  counsel  In 
tbe  case  pnta  tbe  title  of  the  land,  as  fftr  aa 
ttala  caae  la  concerned,  in  September,  1881, 
Id  Caroline  Paul,  tbe  ntottaarof  theaecblldzen. 
And,  by  her  death,~the  date  of  which  I  do 
not  remember,  but  which  has  been  glren 
in  evidence  b^tae  rou,— whatever  tlfle 
bad  at  llie  time  of  her  death  would  descend 
and  vest  in  tbe  itlalntllFa  In  Uita  case.  Thla 
same  admiaalon  alpo  mentlonB  a  conveyance 
by  Caroline  Fnol  to  the  defendant  John  W. 
Uarrlaon,  m  Swtemba  28, 1801.  in  addition 
to  tba^  tbe  plalntUta  themselvea  put  In  evi- 
dence a  deed  from  Caroline  Paul,  of  that  date, 
to  the  defendant,  of  the  land  deserttMd  in 
this  ejectment  They  also  give  In  evldoice 
an  inqnldtlon  In  luaacy,  and  the  flndbig  of 
tbe  InqulaUlott,  dated  August  1,  1883,  which 
found  Gandine  Paul  a  lunatic,  and  tiiat  abe 
bad  been  a  lunatic  for  more  than  two  yeaia 
previous  to  that  date,  with  lucid  Intervals. 
The  plalntiffB  further  gave  In  evidence  a 
Judgmoit  ^tered  In  thle  court  by  Jacob  Bv< 
erly  vs.  Caroline  Paul  (No,  17,  October  term, 
ISOl)  for  (85,  and  an  execution  Isaaed  npoa 
the  same,  and  levy  and  vend.  ex.  laaued»  and 
the  land  described  la  tbia  writ  of  ejectment 
sold  uptm  tills  judgment  October  1,  lS8i^  and 
puixfliased  by  the  defendant,  J.  W.  Harrison, 
be  having  bid  at  the  sheriff's  aale  the  sum 
of  $800.  Tbe  first  deed  that  waa  given  in 
«vldence,  of  Mrs.  Panl  to  John  W.  Harrison, 
— tbluk  tbe  consideration  of  the  deed  waa 
mentioned  as  f2.000.  It  Is  claimed  on  the 
part  of  the  plalntilTB  In  this  case  ^hat.  at  the 
time  3{re.  Panl  executed  this  deed  to  John 
W.  Uan-isoD,  she  was  not  of  sound  mind, 
and  tbat  for  that  reason  tliat  deed  is  void,  and 
conveyed  no  title  to  Mr.  Harrison.  They 
claim,  also,  ihat  be  gare  no  consideration  for 
tbe  same.  The  plaintiffs  claim,  further,  tbat, 
prloi'  to  the  siieilff's  sale  upon  this  judgment 
against  Mrs.  Paul,  she  gave  to  the  defendant 
9t!00.  and  requested  him  to  pay  this  Judg- 
ment against  lier,  which  he  agreed  to  do, 
but  that,  instead  of  paying  tlie  Judgment,  he 
allowed  the  property  to  be  sold  by  the  sheriff 
upon  the  execution  issued  upon  the  Judgment, 
and  bid  it  in  himself,  and  too)(  the  deed  In  hla 
own  name,  and  that  hu  used  the  money  which 
^fi-s.  Paul  had  given  to  him  for  the  purpose 
of  paying  tlie  judgment  in  paying  a  portion 
of  tbe  bid;  that  Mrs.  Paul  receipted,  bersdf, 
for  a  portion  of  the  bid.  without  haviug  re- 


ceived any  moner  for  the  same,  and  tbat  the 
remainder  of  tbe  Ud  he  borrowed  tbe  money 
flKHD  Mr.  licCariy  to  pay,  and  that  he  after- 
ward received  numey  In  payment  of  ttiat 
from  property  sold  from  tbe  farm,  and  that, 
by  reaaoD  of  bla  course  of  conduct  In  r^a- 
tlon  to  the  9200  which  he  had  rec^ved  from 
lira.  Paul,  that  he  committed  a  fraud  xipon 
bar,  In  allowing  it  to  go  to  aale  and  purchas- 
ing it;  and  tbat,  tbereforob  no  title  paaaed 
to  talm,  but  that  the  title  attU  remained  In 
Mrs.  PauL 

"As  to  the  first  question,  of  tbe  deed  glvm 
Toy  Mra.  Panl  to  John  W.  Harriaon,  the  pre* 
anmptlon  la  tluit  everybody  la  aane,  and  of 
sound  mind,  until  tbe  contrary  la  estabHataed 
by  evidence.  An  InquiBitlon  of  lunacy,  duly 
found,  such  as  has  been  given  in  evidence  be- 
fore ywi,  ia  snbstantiVB  evidence  of  tbe  In- 
sanity, fnmi  whidi  you  can  flaid  tbat  Hra. 
Paul  was  Insane  at  the  time  menticmed  in 
the  return  to  the  InqnlaltUm,  namely,  for  two 
years  priw  to  Augnat  1,  IBDS,  which  wonld 
be  prJor  to  the  deed  made  by  her  to  Jobn  W. 
Harrison.  But  It  Is  not  coKdnslve  evidence. 
It  does  not  cmidnde  ai^body,  but  tt  la 
ply  evidence  submitted  to  yon;  and  you,  fran 
all  tbe  evldoice  in  the  oaa%  must  pass  upon 
the  question  of  the  Insanity  of  Mrs.  Paul.  If 
abe  was  Inaane  at  the  time  abe  made  that 
deed,  then  no  title  passed  to  Jotm  W.  Har- 
rison by  it  But  if  ahe  was  sane  at  tbe  time 
she  made  that  deed,  and  nnderstood  what  she 
waa  about,  then  that  deed  wonld  omvey 
her  tltie  to  John  W.  Harrlaon.  And,  having 
paaaed  iqwn  that  question,  if  yon  riiould  find 
her  to  be  of  sound  mind  at  that  time,  titiat 
would  end  this  case,  and  your  verdict  dmuld 
be  for  tbe  defendant  If  you  find  that  she 
waa  Insane  at  that  time,  then  tbat  fact  wonld 
make  that  deed  void,  and  be  wonld  acquire 
no  title  to  tbe  land  by  reascm  of  that  con- 
veyance, and  tbe  next  step  In  your  Inqnhr 
would  be  to  paaa  «i  to  the  sberiffs  aale. 

"There  has  been  considerable  evidoice  In 
relation  to  declarationa  ot  tbe  parties,  and 
different  circumstances  glvoi  In  evidence; 
and  you  wlU  talw  It  aU,  and  weigh  It  care- 
fully, and  determine  fn»n  it  wtaetbw,  in  the 
first  place,  Mra.  Paul  gave  to  him  the  money 
for  the  purpoae  of  paying  tbat  Judgment 
[If  she  did;  If  she  gave  him  the  monar*  with 
Instructions  to  pay  tbat  Judgment  aiid  be 
agreed  to  do  it,  cr,  whether  be  agi-eed  to  do  It 
or  not.  If  she  gave  him  the  money  to  pay  the 
Judgment  with,  and  he  came  here,  and  did 
not  perform  the  service  that  he  was  told  to 
perform,  but.  In  lieu  of  that  allowed  tiie 
property  to  be  sold  at  sherltTa  sale,  and  bid 
it  hi  himself,  and  applied  that  money  to  the 
payment  of  the  purchase  money,— tbat  would 
be  a  fraud  upon  Mra.  Paul,  and  no  title  would 
pass  to  him  by  virtue  of  It  evm  If  be  paid 
arane  portion  of  bis  own  mon^  with  It  the 
amount  of  money  being  paid  to  the  sheriff 
being  over  the  amount  of  mon^  received.] 
It  has  been  given  in  evidence  before  you  that 
a  portion  of  the  purchase  money  that  waa 
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paid  by  Harrison  to  the  sherifl—aome 
waa  paid  to  apply  iq;K>n  a  debt  ftf  Hairlaon'a, 
and  not  npon  a  debt  of  lira.  Faul'a;  and 
therefore,  If  aha  gare  him  enoogh  money  to 
pay  the  judgment  that  was  against  her,  and 
stop  the  sale,  and  if,  In  the  place  of  doing 
that,  he  allowed  the  sale  to  go  mi,  and  bid 
it  in  himself,  that  woidd  be  a  fraud  nptm  ber. 
and  no  title  would  pass  to  blm  by  reason  d 
sach  sal&  If,  on  the  otiier  hand,  yon  find 
that  Mrs.  Paul  did  not  furnish  tbe  money  at 
all,  and  that  be  went  of  his  own  volition,  and 
attended  the  sale,  and  bid  it  oft,  and  paid  his 
money  for  It,  in  that  case  the  title  would  pass 
to  blm  Tav  that  Mierifrs  sale;  and  your  Ter- 
dlct,  in  tlds  case,  should  be  for  tbe  defendant 
But  If.  on  the  othw  hand,  yon  should  find,  as 
I  BRtd  beftxe,  that  the  mimey  was  Mra.  Paul's 
that  was  glrai  to  him  and  placed  in  bis  pos- 
session, It  does  not  make  any  difference  how 
long  priw  to  the  sberltrs  sale  it  was  placed 
In  his  possesion,  if  before  the  dterifTs  safe 
It  was  In  his  jKMsesslon  hj  her  act,  and  she 
directed  him  to  ap^  It  fw  that  purpose, 
spending  it  himself,  and  afterwards  allowing 
the  sale  to  go  on,  and  bidding  it  off  and  pay- 
ing his  own  mon^,  he  could  not  even  then 
hold  It,  but  it  would  be  a  fraud  upon  Mrs. 
Paul,  juat  the  same  as  though  he  had  retained 
the  idaitlcal  money  in  bis  pocket  all  the 
while,  and  paid  it  to  the  lAierlfC.  Tbe  fact 
that  he  bad  her  m<»iey  in  tils  pocket,  and  did 
not  apply  tbat  money,  but  applied  some  of 
bis  own  money,  would  not  make  any  dlf- 
taeaxx.  It  Is  the  fraudulent  pnipose  with 
which  be  does  the  act  that  makes  tbe  fraud; 
and  if  be  rectived  the  mcaey  from  her  auf- 
flclent  to  pay  that  Jndgmoit,  and,  instead 
of  paying  It.  allowed  it  to  go  to  sale,  and  Md 
It  off,  and  the  Judgment  upon  which  It  was 
sold  was  leas  than  the  money  that  he  bad  In 
his  hands  to  pay,  that  would  be  such  a  fraud 
upon  her  as  would  defeat  tbe  sale,  as  be- 
tween him  and  her,  and  would  not  pofie  any 
title  to  blm,  and,  If  yon  find  that  to  be  the 
fact,  your  verdict  should  be  for  the  plaintiff, 
for  the  land  described  in  tbe  writ 

"As  I  sold  before,  the  law  presumes  every 
person  to  be  sane,  and  the  burden  of  tanot 
rested  npon  the  plaintiff  to  show  that  Mrs. 
Paul  waa  insane.  Having  shown  by  an  in- 
qulsltloD,  and  yon  being  satisfied,  ^t  she 
was  insane  generally,  tnm  tbe  evidence 
given,  then.  If  she  waa  insane  gueral^.  In 
order  to  make  the  title  to  that  property  pass- 
ing from  her  to  him  by  deed,  it  could  be  made 
good  by  affirmative  proof  that  at  the  time  of 
tlie  execntlm  of  tbe  deed  she  bad  a  ludd  in- 
tervaL  If  a  person  transacts  business  during 
a  ludd  Interval,  and  It  can  be  ataown  that 
th^  were  ludd  at  the  time  they  transacted 
it,  then  tbe  business  would  be  good.  But  if 
the  Jury  ithonld  find  that  she  was  Insnne  gen- 
erally, tlken  the  burdoi  of  proof  would  i-est 
npon  the  party  transacting  the  business  or 
receiving  the  deed  to  show  that  at  the  time 
of  the  execution  of  the  papar  she  had  a  lucid 
Interval. 


*m»  connsd  for  the  defendant  tawe  nb- 
mttted  certain  pitots  In  writing.  reQueatlng 
UB  to  instruct  you  as  foUows:  [First  Tbat 
this  is  an  equitable  oJectmait  Tbexefoce^  the 
idalntifCs  testimcoiy  must  be  swA  u  wenU 
warrant  a  chanceUor  in  deczeelncr  a  oonver- 
ance  of  Uie  land  by  tbe  defndant  to  the 
idalntUt.  That  the  testtmony  Is  not  niffldent 
to  warrant  snch  a  decrees  and  thertf ore  tbe 
verdict  must  be  for  the  dtfendant  Answer. 
This  point  Is  refused.]  [Second.  That  al- 
tluMigh  the  defoidant  dioold  be  deoned  and 
hdd  to  be  a  trustee,  tin  testimony  on  ilie 
part  of  the  ^alntlfl  ahowlng  tbat  the  defend- 
ant paid  to  tbe  shodff  9212  aa  purdmae  moo- 
ay  for  the  profwrty  in  questlm,  in  the  ab- 
sence of  the  pvm^t  of  this  sum.  or  a  trader 
of  payment  b^we  suit  there  can  be  no  re- 
covery In  this  action.  Answo:'.  Tbat  is  re- 
fused.] 

"You  will  now  take  this  case,  and  diaiwee 
of  It  under  the  testlbumy  that  has  been  sub- 
mitted to  you,  and  the  instructions  of  tbe 
conit,  as  you  shall  de«n  to  be  right  between 
these  parties.  If  you  find  for  ttie  plaintiff 
you  will  say,  'We  find  for  ttie  plalntfff  for 
the  land  described  in  tbe  writ  of  cdectuMiiL* 
If  you  find  for  the  defendant  yon  wIU  sim- 
ply say,  'We  find  for  the  defendant' 

"Plaintiff  exoqits  to  flie  above  charge  be- 
fora  verdict  BlU  sealed  for  plaintiff.  De- 
fendant exc^its  to  the  above  cbarge  before 
verdict   BUI  sealed  for  defendant** 

0.  Smith  and  Chas.  McCarty,  for  appellant. 
P.  P.  Kimble,  for  appellees. 

PER  OCRIAH.  This  case  appean  to  have 
been  car^lly  and  ocnrectly  tried.  We  find 
nothing  in  the  record  that  would  Jnstlfy  us 
in  sustaining  any  of  the  five  Qtedflcatlons  of 
error.  Thne  Is  nothing  In  either  of  Uiem 
tiut  requires  discussion.  JTudgmmtafllnned. 


GOODMAN  V.  DSTJIWARB  A  H.  CANAL 
00. 

(Supreme  Court  of  PennsjlTaols.  April  & 

3895.) 

Kboligrkob— Conflicting  Tebtiikuit— Dihect- 

ISO  Vebdict. 

There  being  a  conflict  of  testimany  as  to 
circumstaaoes  under  which  a  collision  occurred 
between  trains,  on  one  of  which  plaintiff  wu 
employed,  bo  that,  if  part  of  it  waa  believed, 
it  oonld  be  found  that  the  accident  occofred. 
without  fault  of  plaintiff,  through  the  nec^cence 
of  defendant  railroad,  with  or  witfaont  the  con- 
curring negligence  of  a  fellow  serrant  the  emat 
waa  properly  left  to  the  jury. 

Appeal  ^m  court  of  common  ^eas»  Wayne 
county. 

Action  by  Edward  Goodman  against  the 
Delaware  &  Hudscm  Canal  Company  tor  in- 
juries recdved  in  deCoidant's  enq^lc^.  Judg- 
m«it  tor  plaintiff.  Defendant  vpgeaia.  Af- 
firmed. 

The  assignments  of  erra*  were  to  parts  ot 
the  chai-ge  aa  hereinaftn*  shown  therdn.  Tlie 
charge  waa  aa  follows: 
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**Tfae  issoe  which  yon  have  been  sworn  to 
try  Is  one  wherein  Hidward  Goodman  Is  plain- 
tiff, and  the  Delaware  &  Hudson  Canal  Com- 
pany is  defendant  It  Is  an  action  brought 
by  the  plaintiff  to  recover  from  the  defend- 
ant damages  to  compeusate  him  for  Injuries 
which  be  alleges  be  received  from  the  defend- 
nut  while  in  their  employ,  and  througrh  tbelr 
negligence.  It  appeai-s:  That  the  defendant 
company  own  and  use  and  operate  a  rail- 
road from  OarboDdale,  !u  I^cluiwanna  coun- 
ty, I  think,  to  Wlllcesbarre,  in  Luzerne  coun- 
ty. It  Is  a  double-track  railroad  at  or  near 
Carboudale.  That  on  the  24tb  day  of  August, 
ISST,  the  plaintiff  in  this  case,  Edward  Good- 
man, wasemi^oyed  by  the  defendant  company 
as  a  fireman  upon  the  road.  That  he  was  at 
work  upon  tbat  day  at  his  duties  as  flreman, 
upon  an  engine  known  and  described  as 
*E3n^ne  No.  35,*  of  whlcb  Robert  Von  Storcb 
on  that  day  was  the  engineer;  and  the  en- 
gine and  train  w«re  under  the  control  of  a 
conducts*  by  the  name  of  Meyers.  That  they, 
in  their  employment  on  this  train  and  engine, 
Imd  drawn  a  train  of  cars  from  8<xuewhere 
south  on  the  road,  Mill  creek,  I  think,  to 
Cnrbondale,  and  left  it;  and  tbat  engine  No. 
35  was  attached  to  a  caboose  at  GarbondaJe, 
and,  under  the  direction  of  the  ccMiductor, 
started  to  run  back  to  Green  Ridge,  whlcb  is 
near  Scranton.  After  they  started  from  the 
point  where  they  were  located,  upon  a  switch 
at  Carbondal^  at  a  point  somewhere  near  or 
ft  short  distance  above  the  railroad  station  at 
Carlxmdale,  this  engine  and  train  collided 
-with  a  train  of  empty  i>aBseDger  cars,  as  I 
tindOTstand  It,  which  was  either  backing  up 
the  track  uptm  which  this  engine  35  was  run- 
ning, or  was  standing  upon  the  track  upon 
which  It  was  running.  That  at  this  collision 
enslue  No.  35  was  somewhat  Injured.  Among 
Dtlicr  ttalugs,  scHue  of  the  flues  to  the  boiler 
were  detached,  and  the  escaping  steam  from 
the  boiler  or  fines  badly  burned  this  plaintiff. 
He  claims  that  for  this  Injury  that  he  received 
by  these  bums,  at  that  time,  this  company 
is  responsible,  and  he  bases  his  claim  upon 
the  negligence  of  the  company  in  two  particu- 
lars: First,  In  not  having  the  engine  upon 
which  he  was  at  work  in  necessary  CH-der 
and  repair  that  It  was  the  duty  of  the  com- 
Itany  to  place  it  in.  In  order  to  protect  Its  em- 
ployte  in  the  duties  to  which  they  were  as- 
signed; and  secondly,  that  the  company  were 
nogligait  in  placing  upon  this  track,  upon 
wttlch  be  claims  the  train  upon  which  he  was 
had  the  right  of  way,  a  train  of  cars,  and 
backing  them  up;  that  that  was  the  act  of  the 
company,  and,  being  the  act  of  the  company, 
it  was  their  negligence  In  placing  It  there 
withotrt  giving  the  person  in  charge  of  this 
train,  drawn  by  engine  No.  35,  notice  of  its 
position.  There  are  some  legal  principles 
which  govern  and  apply,  we  tUnk,  to  the  Is- 
sues raised  by  thli  cos^  whlcb  we  will  give 
you. 

"It  Is  a  rale  of  law  that  the  master  who 
employs  labor  or  servantB  is  not  responsible 


for  any  injury  received  by  on  employe  caused 
by  the  negligence  of  a  coemploy6  or  fellow 
servant  W'hen  one  enters  upon  the  service 
of  another,  be  takes  upon  himself  all  tlie 
known  dangers  and  ordinary  risks  of  the 
employment  in  which  he  Is  engaged;  and  the 
negligent  acts  of  his  fellow  seiTants,  in  the 
general  course  of  his  employment,  are  ordi- 
nary risks  attendhig  that  .jmployment  To 
constitute  fellow  servants,  the  employfis  need 
not  be  at  the  same  time  employed  In  the 
same  particular  work  or  in  the  same  grade. 
It  Is  sufficient  if  they  are  in  ihe  employment 
of  the  same  master,  engaged  In  the  same 
common  work,  and  perfoi-ming  duties  and 
services  for  the  same  general  pui-poses. 
Thwe  are  some  duties  which  the  master  owes 
to  the  servant  from  which  he  cannot  relieve 
himself  except  by  performance;  and,  when 
the  master  delegates  these  duties  to  an  agrat, 
such  agent  stands  In  the  place  of  the  master, 
and  the  mast^  Is  responsible  for  the  acts  of 
the  agent  Where  the  master  places  the  en 
tire  charge  of  a  distinct  branch  of  his  busi- 
ness In  the  hands  of  an  agent  or  a  subor- 
dinate, he  is  liable  for  the  negligent  acts  of 
such  subordinate.  The  mast»  owes  to  the 
servant  the  providing  of  sultaUe  machinery, 
tools,  and  appliances  with  which  to  do  his 
work,  and  the  employment  of  competent  fel- 
low servants,  or  the  refusal  to  employ  Incom- 
petent servants,  when  their  Incompetency  Is 
known  or  could  have  been  discovered  by 
the  employment  of  ordinary  care.  In  the  run- 
ning of  railroads.  It  is  the  duty  of  the  com- 
pany to  ftimlsh  their  employfis  with  rules 
and  regulations,  for  the  running  of  trains, 
which  are  ordinarily  safe.  The  company 
must  furnish  them  with  time-tables  for  the 
running  of  trains,  which  will  enable  them  to 
perform  the  duties  of  their  employment  with 
ordinary  safety.  In  case  of  delays  or  of 
trains  running  on  special  time  or  a  special 
schedule  or  any  other  time  than  that  specified 
In  the  regular  time-table  or  schednle,  it  Is 
the  duty  of  the  company  to  direct  the  trains 
by  such  orders  as  will  conduct  them  to  their 
destinations,  avoiding  ordinary  and  known 
dangets  and  risks.  The  company  has  the 
right  to  vary  the  time  of  running  trains,  or 
running  extra  or  special  or  Irregular  trains; 
but,  when  it  does  so,  it  becomes  Its  duty  to 
bring  this  change  to  the  knowledge  of  Its 
employes,  who  are  to  change  or  modify  their 
action  on  account  of  such  variation.  Whom- 
soever the  company  gives  the  power  to  make 
such  cluinges,  or  variation  in  its  changes,  to, 
and  to  bring  notice  to  the  employee,  does  so 
In  the  company's  place  and  stead.  Inasmuch 
as  It  Is  the  company's  place  to  see  it  done 
punctually.  The  act  of  the  person  delegated 
to  do  that  which  it  is  the  company's  duty  to 
do  Is  the  act  of  the  company  Itself;  and,  if 
the  person  so  delegated  performs  the  duty 
carelessly  and  negtigently,  It  Is  the  negligraice 
of  the  company.  All  that  Is  required  of  the 
company  is  due  care  and  diligence  In  giving 
notice  of  the  change.  If  they  mak^^ise  of  tke 
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usual  appliances  for  giving  notice  of  tlie  run- 
ning of  the  Irregular  trains,  or  of  the  presence 
upon  the  tracks  of  the  road  of  Irregular  trains, 
or  obstmcUoua  placed  there  hj  the  act  of 
the  company,  they  have  done  all  that  Is  re- 
quired of  them.  If,  through  the  fault  of  the 
telegi-apb  operator,  conductor,  or  other  em- 
ploy^ the  or&eiB  and  notices  do  not  reach 
those  for  whom  they  are  Intended,  and  In- 
juiy  results,  this  Is  not  the  aegllgence  of  the 
oompany.  The  duty  of  the  company  Is  per^ 
formed  when  they  take  the  usual  methods, 
through  their  delegated  agents,  to  promulgate 
through  orders  change  of  tim^  or  the  presence 
iqjKm  the  tracks  of  irregular  ttmins,  to  those 
whom  It  affects.  If,  through  the  negligence 
of  those  whose  duty  it  was  to  act  as  mes- 
saigei'.  In  cmveying  orders  to  those  for  whom 
they  are  intended,  the  orders  are  not  deUrer^ 
ed  or  not  understood,  it  Is  the  negligence  vt 
a  fellow  serrant,  for  which  the  company  is 
not  responsible. 

"It  appears  that  one  of  the  termini  of  the 
railroad  of  the  defradant  was  at  Garbondale, 
and  that  It  had  at  that  place  a  large  number 
■ot  switches  on  the  sides  of  its  main  tn.<£\t. 
These  switches  and  the  main  track,  vi  the 
Bides  of  which  the  switches  were  j^ccd,  are 
designated  by  the  witnesses  and  by  the  com- 
pany as  a  yard,  and  called  the  'Carbondole 
Tard.*  And  it  appears  from  the  evldenoe 
In  this  case  that  the  company  had  eatablislied 
rules  goremlog  the  running  of  Its  trains 
through  the  Garbondale  yard  which  were  dif- 
fei-ent  In  their  character,  very  materially, 
from  the  ndes  which  they  had  eatablislied 
governing  the  running  of  trains  outside  the 
limits  of  this  yard.  The  exact  p<rint  where 
this  accident  occurred  is  In  dispute,  under 
the  evidence  in  this  case,  as  is  also  what 
wa«  the  e^act  limits  of  the  yard  known  as 
the  'Garbondale  Yard'  at  the  time  of  this 
-accident  So  that  It  Is  a  fact  to  be  ascer- 
tained  hy  this  jury  whether  this  collision  oc- 
curred within  tbe  limits  of  the  yard,  or  out- 
side of  the  limits  of  tbe  yard.  As  the  rules 
and  regulations,  as  I  said  before,  of  the  com- 
pany, were  different  Inside  the  yard  from 
what  they  were  out,  ttils  becomes  a  material 
fact  t<x  tbe  detwminatlon  of  tbe  jury. 

"It  is  claimed  on  the  part  of  the  plaintiff— 
and  he  has  tm>ught  wltuessee  who,  be  claims, 
establish  this  fact—that  tbe  UmltB  of  the  Gar- 
bondale yai-d,  the  southern  limits  of  the 
<:^rbondale  yard,  at  the  time  of  this  accident, 
were  north  of  the  depot,  at  the  point  where 
there  is  what  is  called  a  'cross-over  switch' 
from  the  northern-bound  track  to  tbe  south- 
ern bound  truck,  which  is  very  near  the  point 
of  the  switch  from  which  engine  No.  35,  with 
Its  caboose,  emerged  onto  the  main  track  of 
the  road,  at  the  time  it  started  on  the  south- 
bound track  of  the  defendant's  road,  on  tbe 
day  of  tbe  accident,  at  tbe  time  of  the  col- 
lision. On  tbe  part  of  the  cominiDy  it  Is 
claimed— and  they  liave  produced  witnesses 
to  establish  it— that  tbe  southern  terminus  of 
■the  Garbondale  yard  was  south  of  the  station 


at  Garbondale,  wha«  what  is  called  the  'cross- 
over  switch'  from  tbe  northern  to  tbe  wmtb- 
am  bound  track,  sootb  of  the  dqiot.  la  placed. 
It  is  admitted,  undw  all  the  evidence  in  the 
case,  that  tills  coillsiMi  occurred  betwew 
these  two  points;  and  if  the  evidence  <m  tLe 
part  <a  the  plaintiff  is  bellered,  and  l>e 
adopted  by  tbe  jury,  or  if  tb^  find  from  the 
evidence  that  the  soutben  Umlts  of  tbe  yanl 
were  at  the  crossing  above  the  station,  tbra 
this  coUision  would  have  occurred  outside 
the  limits  of  the  Garbondale  yard,  and  the 
rules  which  govern  tbe  running  of  tbe  trains 
would  be  the  roles  estaUished  tar  tbe  run- 
ning of  txains  outside  of  the  yard.  If,  upon 
the  other  hand,  you  should  find  ttaat  tbe 
southern  limibi  ct  tbe  Garbondale  yard  were 
south  of  the  statitm,  at  tbe  croas-oTer  switcfa, 
then  the  coUi^on  occurred  within  tbe  linuts 
of  the  yard,  and  tlie  running  of  trains  wHbis 
those  limits  would  be  goremed  by  tbe  rules 
of  the  yard  which  were  in  operation  at  that 
time. 

"It  appears  friHn  tbe  evldoice  in  tbia  case 
that  at  tlie  time  the  conductor  of  this  train, 
drawn  by  engine  85,  r^rted  at  Garbondale. 
he  had  no  right  to  leave  there  nndl  be  had 
received  orders  from  the  company  to  leave 
with  bis  train;  and  it  also  appears  tbat  be 
was  not  lomiiisg  a  train  upon  the  recubr 
time-tables  of  the  road,  under  their  sched- 
ules, but  was  running  wliat  was  called  an 
irregKular  trains'  or  a  train  under  «ders  from 
tbe  company,  and  taking  its  Hum,  and  run- 
ning from  tbe  direction  <tf  tbe  company;  aiul 
that  the  orders  that  wwe  given  by  tlie  train 
dispatcher,  Mr.  Lawroice,  at  tbe  etatkn  at 
Garlrandalie,  to  the  oonductor  of  this  traiu. 
were  to  'wild-cat'  the  train  back  to  Green 
Bidge.  Now,  this  term  'wild-cat,'  of  coarse; 
outside  of  the  evidence  of  railroad  men.  we 
would  not  kaow  what  it  was;  and  we  have 
a  definition  given  to  the  meaning  of  this  or- 
der by  the  witnesses  in  this  case,  and  I  think 
they  all  agree  as  to  what  It  Is.  They  mgne 
that  the  order  to  wild-cat  gave  to  the  train 
the  right  to  run  upon  the  track  to  its  des- 
tination, 10(^ng  out  and  avoiding  all  trains 
running  on  schedule  time,— for  all  regolar 
trains.  There  have  been  no  printed  rules  or 
written  rules  given  In  evidraioe,  as  pronnil- 
gated  by  the  company  to  Its  envloyte;  but 
there  has  been  evidoice  of  tbe  establlsbmeiit 
of  rules  in  the  Garbondale  yard  for  the  nm- 
ning  of  trains.  Tlie  witnesses  have  teetiaed 
tbat  Inside  of  tbe  Garbondale  yard  all  trains 
were  to  protect  thems^vea.  This  la  another 
term  of  railroading  as  ^^Ued  to  trains.  I 
am  unable  to  rememb»  any  evldwoe  given 
in  tbe  case  which  defines  what  Is  meant  by 
tbe  term  to  protect  tbemseives,*  other  than 
the  usual  meaning  that  we  would  an>ly  to 
the  language.  It  has  been  given  in  evidence 
that  it  is  a  rule  of  the  cony>any  that  all 
trains  running  In  tbe  yard  shall  mn  nnder 
what  la  called  'centred,'— run  'under  contmt'; 
and  what  tbe  term  'undiv  ctrntrol*  means  has 
been  given  by  tbe  witnesses,  and  tb^  agree 
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upon  It  tbat  It  meaDs  tbat  the  enginea*  nm- 
aing  the  train  Bball  have  It  under  snch  con- 
trol, running  It  so  riowlj,  that  he  can  stop 
tbe  train  In  going  half  the  distance  he  can 
see  upon  the  track;  so  that  if  there  wbeo 
nn  obstrnctiMt  upon  the  trad^  or  a  train  ap- 
proaching, both  being  under  control,  each 
of  them  could  stop  tfacdr  train  before  they 
i;ot  half  the  dtetance,  and  before  there  wonld 
be  any  collision.  It  also  appears  that  In  the 
yard,  this  main  trade,  the  north  and  sonth 
boand  tradut  In  the  yard,  passing  through 
It,  that  the  nfle  In  relation  to  running  under 
control  does  not  apply  to  regular  trains— 
soliedole  tralnfr—runnlng  there;  and  It  Is  the 
duty  of  all  In-egular  trains,  or  of  trains  on 
switches  or  hi  the  yard,  to  hxA.ont  and  keep 
out  <a  Uw  way  of  all  trains  miming  ui»on 
Gchedole  time  open  tiia  tracks  in  the  yard, 
as  well  a  oat^e.  Tha«  is  a  rule  estab- 
llahed  for  tbe  nmnlng  of  irregular  trains 
outside  the  limits  of  the  yard,  which  la,  as  I 
said  befon^  different  frtun  the  roles  estab- 
llstied  fbr  the  nmnlng  of  trains  In  the  ^sd, 
and  I  think  there  is  no  dtepute  In  relation  to 
this  rule;— -tliat  In  nmnlng  Irregular  trains, 
or  Svlld^t  trains,*  as  they  are  caUed,  as  this 
was,  outside  the  limits  of  the  yard,  they  were 
allowed  to  ma  at  the  rate  odC  42  miles  an 
bonr,  bat  to  run  by  stations  'canUoutiy.' 

*'It  is  elatmed  by  tbe  plalntlfl  In  this  case 
tbat  tbe  order  to  wUd-cat  fnon  Garbondale 
to  Grem  Bldge  gave  talm  the  right,  or  the 
train  upon  which  be  was  the  right,  upon 
leaving  the  limits  tbe  Oarbondale  yard,  to 
run  at  this  rate  vt  i^eed  of  12  mites  an  bonr, 
obserring  the  rule  to  ma  cantloniriy  by  sta- 
tions; and,  unless  be  was  notifled-of  some 
obstnietlon  placed  upon  the  track,  he  bad  the 
tight  to  snnNwe  the  track  was  dear  of  all 
except  trains  running  upon  schedule  time. 
Now,  It  appears  that  np<m  that  day  thaw 
was  a  train  nmnlng  elttier  towards  Carbon- 
dale  to  meet  this  train  drawn  by  engine  Na 
35.  or  standing  upon  the  track  In  flnnt  of 
the  atatl<m  at  Carbondale,  upon  which  No. 
35  was  running;  a  train  of  cars.  It  also  Is 
undisputed  tbat  tbls  train  of  cars  was  not' 
a  regular  train  of  oars,  or  a  train  of  cars 
running  upon  the  time  or  sdiednle  of  trains 
i;iren  to  the  employes  of  the  road.  It  Is 
claimed  by  the  pOalntlff,  as  I  said  before,  that 
tbls  train  was  placed  thoe  by  ttie  company, 
and  that  the  penoas  in  charge  of  -the  tealn 
drawn  by  engine  No.  8S  had  no  notice  of  Its 
being  placed  there,  and  thertfore,  when  th^ 
ran  out  o<  the  yard  limits,  th^  had  no  rea- 
son to  expect  its  presence  upon  the  track; 
tbat  its  pcesoHe  thm  was  an  act  of  ne^- 
f;exice  of  siHae  one;  and  the  plalntlfl  claims 
that  that  neiAlgence  was  the  negligence  of 
tbe  company,  and  that,  therefore,  under  the 
law  floremii^  mch  cases,  for  any  Injuries 
caused  by  that  negligence,  eren  to  an  em- 
ploy(  of  the  company,  the  company  wonld 
lie  respoDslUe.  Now,  if  the  placing  of  that 
train  upon  the  trade  upon  which  It  was  the 
duty  or  the  rl^  of  this  train,  drawn  by  en- 
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gine  No.  35,  to  pass,  without  gtring  any  no- 
tice to  the  persons  In  charge  of  the  train 
drawn  by  engine  No.  86,  waa  tbe  act  of  the 
conductOT  of  the  train,  or  tbe  engineer,  or 
any  party  not  ha-ring  ttie  right  to  put  It  there 
wttbout  orders  from  the  company.  It  would 
be  the  act'  o£  a  f^ow  serrant  with  this  fire- 
man who  was  Injured,  and  tor  any  injuries 
resulting  from  It  he  could  not  recover.  But. 
if  the  putting  it  on  the  track  waa  done  under 
tbe  direction  of  the  person  who  had  the 
right  to  change  the  running  time  of  trains, 
to  order  fflctras,  and  to  chax^  the  time  of 
all  irregular  trains,  th^  it  would  be  the  act 
of  the  company;  and  in  such  case  it  wonld 
be  the  dnt^  of  the  company,  unda  these 
{general  prindplea  of  taw,  which  1  bare  read 
to  you,  to  give  notice  to  those  who  would  be 
affected  by  its  being  placed  upon  the  tracfc 
or  by  Its  running  north  upon  the  track  at  the 
point  of  such  obstmctlon,  prorldsd,  as  I  said 
before.  It  was  outside  of  tbe.  limits  of  the 
yard, 

**It  is  claimed  that  this  train  was  placed 
there  by  the  orders  of  S.  A.  U cMullen,  and, 
at  the  time  be  placed  It  there,  that  he  was 
the  train  mastw  of  t^t  division  of  the  de- 
ftedaut^  railroad,  and  that,  as  such  train 
master,  he.  had  the  full  right  to  change  the 
time  of  the  running  of  this  train,  to  place 
ai^  tr^  he  chose  upon  the  track,  at  any 
time  he  chose;  and  If  you  should  find  that 
Is  a .  fact,  that  he  was  sutdt  officer. .  with 
those  pow^>B,  and  that  he  placed  t^s  train 
uptKi  the  track  under  his  orders,  then  that 
act,  he  having  these  powers,  would  be  the 
act  ot  the  company,  and  it  would  be  In  effect 
a  change  of  schedule  of  time;  and  If  the 
parties  In  charge  of  the  train  drawn  by  en- 
gine Na  86  had  the  right  of  way  over  tbat 
trad^  by  wdera  from  tbe  company  through 
its  train  dlspatdw,  then  It  became  the  duty 
of  tbe  company,  through  Its  ageat,  when 
they  placed  this  obstruction  upon  the  track, 
or  ran  this  train  ba^  upon  the  track,  to  give 
notice  to  the  pni'Uea  in.  charge  of  tbe  train 
drawn  by  engine  Na  85  of  sucb  obstruction 
being  placed  upon  the  traiA:.  If  they  failed 
to  give  that  notice,  by  any  of  the  usual 
means  which  railroad  men  are  in  the  habit 
of  onploying  to  notify  trains  that  there  are 
obstmctlons  upon  the  track,  or  by  any  other 
process  wblch  brings  home  to  them  notice, 
then  that  would  be  negligence  on  the  mrt 
of  tbe  defeodoat;  and  If  such  negligence 
caused  the  accidutt  In  tbls  case,  or  the  result 
of  these  Injuries  sustained  by  the  plaintiff, 
he  would  be  otltled  to  recover  from  the  de- 
fendant compensation  for  snch  Injuries.  I 
think  the  evidmce  Is  undisputed  la  this  case 
that  B.  A.  McHullen  was  the  train  master 
of  the  road  of  tbls  division.  My  impresrton 
is  that  be  testifies  to  it  himself,  as  well  as 
the  witnessM  for  the  plalntllt  and  that  Ur. 
I<awrence  was  the  train  dlspatcbOT  at  Car- 
bondale at  the  time  of  the  hccldoit,  and  that 
the  train  dispatcher  was  under  the  ordera 
o(  the  train  master,  Mr.  McMullen.  There- 
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forct  any  orders  given  by  Mr.  Lawrmce  In 
relation  to  the  numlng  <tf  trains  th&n, 
be  being  a  subordinate  of  HcMnllen,  the 
train  master,  would  be  the  orders  at  the 
master.  Ur.  lAwrence  has  testified  In  re- 
gard to  the  duties  relatlTdiy  of  the  train 
master  and  the  train  dispatcher;  that  while 
the  train  masta,  McMuUen,  had  power  uid 
authority  to  diange  the  running  of  trains, 
and  to  make  different  schedules,  and  that 
all  the  engineers  uid  balnmen  were  bound 
to  obey  his  orders,  that  when  be,  through 
the  train  dlspatchw,  Lawrence,  had  given  an 
order  to  a  brain  to  more,  tiiat  be  had  no 
right  to  revoke  or  clumge  that  order  to  that 
ti'aln,  except  through  Lawrence  himself,  by 
giving  (wderB  to  him  to  have  It  revoked  or 
so  changed. 

"As  I  said  before  If  the  place  where  this 
accident  occurred  was  within  the  yard  limits, 
a  differrait  role  appUed  as  to  the  running  of 
trains  In  the  yard,  except  sdiedule  trains; 
and  that  rule  was  that  each  ttain,  as  I  said 
before,  must  protect  Itself,  and  each  engine 
and  train  must  be  running  under  snch  control 
as  to  allow  the  engineer  to  atop  It  while  It 
was  running  half  the  distance  he  coidd  see. 
The  adoption  of  this  rule  Is  necessary  for 
the  protection  of  the  trainmen  and  employfis 
of  the  company  In  the  yard,  whwe  there  la 
constant  shifting  bacJcward  and  forirard  of 
trains,  which,  without  it,  would  be  liable  to 
collide,  and  cause  acddents.  But  the  tmSa 
master  of  the  road,  having  full  power  and 
control  over  the  running  of  all  trains  In  the 
yard,  as  well  as  out,  had  the  right  to  diange 
this  nde,  or  to  vary  It,  or  to  run  trains 
through  that  yard  different  from  the  rule  es- 
tablished by  himself,  because  the  same  pow- 
er that  makes  a  rule  can  altw  it.  And  If  he 
makes  an  alteration.  In  the  running  of  a 
train  through  the  yard,  of  the  schedule,  and 
the  running  of  the  train  is  simply  the  altera* 
tloo  of  a  schedule.  If  such  altttatlon  of  the 
nmning  Is  calculated  to  Increase  the  risks  of 
the  persons  In  the  yard,  It  Is  tals  duty  to 
promulgate  that  order  there  to  the  parties. 
Therefore,  If  he  was  tunning  a  train  In  the 
yara  at  a  higher  rate  of  speed  Cban  pre- 
scribod  In  this  lulev  If  the  train.  In  other 
words,  was  running  in  the  Cartxmdale  yard, 
upon  the  track  upon  which  this  train  drawn 
by  engine  Ko.  36  had  to  leave,  and  was  leav- 
ing In  obedience  to  the  orden  to  wild-cat  It 
to  Greoi  KIdge,  at  snch  a  rate  of  qpeed  as 
he  could  not  stop  a  train  wfUibi  half  the 
distance  that  he  could  see,  It  was  tiie  act  of 
McMuUen  In  doing  tliat,  thw  whether  It  was 
In  the  yard  or  whether  it  was  oat  of  the  yard 
would  make  no  difference  as  to  the  liablli^ 
of  the  company  for  the  act  of  Its  agent  In 
ctianging  this  rule,  without  notice  was  glv^ 
of  It  to  the  parties  having  charge  of  the  train 
drawn  by  engine  No.  S5;  and  the  company 
would  be  responsible  for  any  accident  or  any 
Injuries  sustained  by  the  plaintiff  which 
were  the  result  of  that  accident 

■mw  defendant  claims  la  this  case,  as  I 


said  before,  that  the  collision  occnrred  wttti- 
In  the  yard  limits,  and  that,  thneetare,  the 
act  of  i)laclng  a  train  In  front  of  the  Btatioa 
at  Oarbondale^  or  of  running  it  up  that  tncJ^ 
was  not  a  negligent  act  of  the  compai^,  and 
that  they  are  not  responslUe  for  any  Injur 
occaidoned  by  this  accident  Th^  also  daiuk 
that  this  acddant  was  caused  1^  the  Dili- 
gence of  those  In  charge  of  oaglne  Ko.  3r>. 
They  dalm  that  the  •mamxAoa  train,'  sw  it  i« 
called,  with  which  this  train  drawn  by  m- 
gbie  Na  85  ccriltded,  vras  at  the  time  of  the 
accident  standing  still  upon  the  tnudc  in 
front  of  the  station,  and  that  the  mxlneer 
of  the  train  drawn  by  en^ne  No.  33  was 
not  only  running  beyond  control,  or  not  at  snch 
qwed  as  It  had  the  right  to  nm  within  tiie 
limits  of  the  yard,  bat  was  nmning  l>eyond 
the  rate  of  qieed  which  It  bad  the  riffbt  to 
ran  even  outside  the  limits  of  the  yard,  and 
that  the  accident  was  catised  sol^  by  the 
negllgmce  of  the  persims  In  charge  of  train 
Na  85.  If  the  facts  dalmed  by  the  defend- 
ant in  relati<m  to  tiie  status  of  tUa  excuraloo 
train  are  correcl;  there  was  no  n^lsence  ou 
the  part  of  the  company  in  pladns  tt  tlie». 
and  the  plaintiff  In  this  action  eonld  bare  n't 
Eight  of  recovery  In  tUa  casa  If  It  was 
within  the  II«dts  of  the  yard,  wheCber  placed 
there  by  the  train  master  or  by  tbe  con- 
dnctor,  and  standing  still,  or  mnnlag'  baA- 
ward  OP  tiie  tauA  at  sndi  a  rate  of  apeed  as 
la  defined  by  the  words  *mider  contirol,*  and 
It  was  running  within  the  mtes  of  tlie  yard, 
and  thtte  was  no  Igenoe  upon  the  part  of 
the  company  in  so  doing,  thai  the  p»wWtlff 
oonld  not  recover.  If  it  was  within  tbe  yard 
limits.  But  if ,  as  I  said  bsftn^  U  waa  out- 
side of  the  ibnits  of  the  yard,  aafl  ^aoea 
thwe  by  the  act  of  the  company,  and  either 
atandlng  sttU  or  in  motkm,  wlthont  such  no- 
tice as  the  persons  In  charge  ot  train  drawn 
by  engine  Na  36  had  a  r^ht,  nnder  the 
law  that  I  have  given  yon,  to  expect  to  re- 
ceive, or  the  attonptlnff  to  give  snCh  notice 
giving  orden  to  some  messencn'  of  the 
company  to  give  the  notice,  and  the  accident 
was  caused  by  this,  wltiiont  any  eontribntocr 
negligence  on  the  part  oC  the  iri^ntlff  in  this 
case,  then  the  plaintiff  would  be  oitltled  tn 
recover. 

*'In  all  cases  where  a  party  lias  reo^ved 
Injury  In  an  accld«it  of  this  (diameter.  If  tlie 
negligence  of  the  party  receiving  tiie  injury 
contributed  to  that  injury  In  any  decree  be 
cannot  recover  for  It.  The  law  plaoea  vpim 
every  person  the  duty  to  use  OTdinaiy  caie 
In  the  performance  of  any  dntlea,  or  In  bis 
actions  towards  his  f^ow  men;  and  if  tibe 
injuries  that  he  has  rec^ved  are  tiie  result,  in 
any  degree,  of  his  neglect  to  use  that  care 
which  an  ordinarily  prudent  man  wonld  nn- 
der like  ciivumstoncee,  thai  he  la  eciaslly 
guilty  with  the  other  parties  contrnmHng  to 
the  accident,  and  he  cannot  recover.  But  If 
the  negligence  of  the  company  was  the  cause 
of  the  acddoit.  and  the  plaintiff  waa  wltii- 
ont ne^lgeooe  on  bis  own  part,  and  the  ne::- 

Digitized  by  Google 


GOODMAN  «.  DELAWARE  ft  H.  CANAL  CO. 


675 


llgence  of  the  compoDy,  conjoined  with  the 
Dcsll^ence  of  other  fellow  serrants  of  the 
plaln^tUf,  caused  the  Injury,  caused  the  acci- 
dent from  which  the  Injury  arose,  then,  In 
that  case,  the  plaintiff  could  fecover,  because 
of  the  Injury  being  partially  caused  by  the 
act  of  the  company  Itself,  without  fault  of 
the  platntlfT.  It  you  should  find,  under  the 
evidence  in  this  case,  and  under  the  Instmc- 
tlons  which  we  have  glT«i  to  you  as  applica- 
ble to  that  evidence,  that  this  injury  was 
caused  by  the  negligence  of  the  company, 
without  fault,  or  without  any  negligence  on 
the  part  of  the  plaintiff,  then  he  would  be 
entitled  to  recovw  from  the  company  dam- 
ages to  compensate  him  for  the  Injury  which 
he  has  recelred. 

"In  passing  upon  the  question  of  compensa- 
tion, the  jury  should  allow,  In  estimating 
damages,  not  only  for  the  direct  expenses  In- 
curred by  the  plaintiff  by  reason  of  the  In- 
jury, but  also  for  the  privation  and  incon- 
venience he  Is  subjected  to,  and  for  the  pain 
and  suffering  he  has  already  endured,  bodily 
and  mentally,  and  which  he  Is  likely  to  ex- 
perience, as  well  as  for  the  pecuniary  loss  he 
has  sustained,  and  Is  llktiy  1»  sustain  dur- 
ing the  remainder  of  his  life,  from  his 
disabled  condition,  caused  by- the  accident 
It  Is  Incumbent  upon  the  person  injured  to 
use  such  reasonable  efforts  as  are  in  his 
power  to  mitigate  the  consequences  of  the 
Injury.  If,  by  the  exercise  of  ordinary  care 
and  the  use  of  reasonable  means,  he  could 
have  prevoited  the  injury  from  becoming 
permanent,  he  cannot  recover  for  the  suffer- 
ing and  loss  of  capacity  to  labor  caused  by 
bis  own  negftgence  to  use  such  means.  The 
fact  that  the  plaintiff,  at  the  time  of  receiv- 
ing the  injury,  was  suffering  from  constltn- 
tlonal  weakness,  the  result  of  disease,  which 
Increased  the  effect  of  the  Injury  received, 
does  not  affect  the  measure  of  damages. 

"The  counsel  for  the  defendant  has  sub- 
rnltted  several  points,  upon  which  he  re- 
anesta  us  to  charge,  which  we  will  now  an- 
swer. They  are  as  follows:  'First  The  bur- 
den rests  upon  the  plaintiff  to  show  that  the 
company  neglected  some  duty  which  It  owed 
to  bim  before  he  can  recover  in  this  case.' 
Answer:  This  point  Is  affirmed.  The  bni^ 
den  ot  proof  rests  ui>on  the  plaintiff  to  show 
the  ne^ect  of  duty  on  the  part  of  the  de- 
fendant—some duty  which  the  defendant 
owed  to  him.  'Second.  The  plaintiff  has  not 
shown  that  the  company  was  guilty  of  any 
negllgmt  act  charged  against  It  In  the  dec- 
laration In  this  case  as  a  ground  of  action; 
therefore  he  cannot  recover.'  Answer:  This 
point  Is  refused.  [First  specification  of  er- 
ror.] Third.  The  plaintiff  has  not  shown 
that  the  neglect,  by  the  defendant  of  any 
duty  legally  Imposed  upon  It  was  the  pros* 
imflte  cause  of  plaintiff's  injuries;  therefore 
he  cannot  recover.*  Answer:  This  point  is 
refused.  [Second  specification  of  error.] 
'Fourth.  The  defects,  if  there  were  any. 
Id  engine  No.  S6,  not  being  the  proximate 


cause  of  plaintiff's  injuries,  he  Is  not  entitled 
to  recover  damages  on  account  of  such  de- 
fects.' Answer:  This  point  Is  affirmed. 
'Fifth.  The  testimony  of  plakitlfl  and  his 
witnesses  being  that  engine  No.  85  was  at 
the  time  of  the  accident  reasonably  safe  for 
all  ordinary  and  proper  uses,  the  defendant 
as  to  such  engine,  had  fulfilled  its  entire  dn- 
ty.'  Answer:  This  point  la  also  affirmed. 
The  plaintiff  himself  and  all  his  witnesses, 
as  I  remember,  testified  that  this  engine  was 
safe  for  the  ordinary  use  of  an  «iglne  upon 
the  business  to  which  It  was  intrusted  by  the 
company,  and  to  which  It  was  set.  There- 
fore, having  furnished  the  plaintiff  with  ma- 
chinery ordinarily  safe  for  the  use  In  which 
they  were  directed  to  use  It  that  Is  the  ex- 
tent of  thdr  respontibiUty  or  of  their  duty. 
'Sixth.  The  company's  train  master,  S.  A. 
McMullen,  In  directing  the  movements  of  the 
excursion  train  about  the  Garbondale  yard 
and  depot  before  she  had  received  her  train 
orders,  was  acting  as  a  coemployfi  with  the 
plaintiff.*  Answer:  This  point  is  refused. 
The  evidence,  aa  I  remember  It  in  this  case, 
leaves  It  as  a  question  of  fact  for  you  wheth- 
er ha  was.  If  he  was  merely  directing  the 
movements  of  a  train  which  was  upon  sched- 
ule time,  he  might  be  acting  in  the  capacity 
of  a  conductor,  and  therefore,  in  that  case, 
would  be  ft  coemployd,  and  the  company 
would  not  be  responsible  for  his  act  in  that 
position  or  his  acts  done  In  that  capacity. 
But  if,  In  putting  the  train  upon  the  track 
in  that  place,  be  was  assuming  the  duties  of 
his  office  of  train  master  of  putting  a  train— 
an  Irr^ular  train— upon  the  track,  not  upon 
schedule  time,  when  orders  had  been  Issued 
by  his  subordinate  giving  him  the  right  of 
way  oYtar  that  same  track,  th^  he  was  ex- 
ercising the  duties  of  his  office  as  train  mas- 
ter, and  his  acts  were  the  acts  of  the  com- 
pany; and  that  Is  for  you  to  find  as  a  fact. 
[Third  specification  of  error]  'Sevraith.  If 
the  Jury  believe  It  was  the  plaintiff's  duty 
to  have  been  in  the  cab  of  the  locomotive 
while  passing  down  the  south-bound  track 
across  Dnndaff  street  and  towards  the  depot 
and  that,  if  he  had  been  there,  he  might,  by 
sighting  the  extra  train  or  by  other  means, 
have  avoided  the  collision,  and  escaped  in- 
jury, he  was  guilty  of  contributory  negli- 
gence, and  cannot  recover  in  this  case.*  An- 
swer: That  point  Is  affirmed.  'Eighth.  If 
the  plaintiff,  subsequent  to  the  accident  ag- 
gravated his  Injuries  by  Indulgence  In  Intox- 
icating drinks,  contrary  to  the  orders  of  his 
physician,  he  was  guilty  of  contributory  ne^ 
Ugence;  and,  if  he  Is  entitled  to  recover  any* 
thing  in  this  case,  he  Is  entitled  to  recover 
only  for  such  pain.  Inconvenience,  expense, 
and  loss  of  time  as  accrued  to  him  between 
the  time  of  the  Injury  and  the  time  when  he 
began  to  violate  such  orders  or  so  aggravate 
such  Injuries.*  Answer:  That  Is  affirmed, 
fjinth.  It  was  the  duty  of  the  plaintiff  to 
show  that  the  risk  to  which  he  was  subject- 
ed at  the  time  of  the  accident  and  which,  re- 
Digitized  by^^OOglC 


676 


ATLANTIC  BBPOSTfiB,  Tol.  31. 


(Pa. 


suited  In  bts  Injuries,  was  an  unusual  and 
extraordinary  risk,  so  far  as  the  defendant 
was  concerned.  He  has  not  done  so,  and 
Is  not  entitled  to  recover  In  this  case.'  An- 
swer: This  Is  refused,  as  It  would  require 
us  to  take  the  case  entirely  away  from  the 
Jury.  [Fourth  specification  of  error.J 
'Tenth.  If  the  Jury  believe  that  Von  Stordi, 
the  engineer  of  35,  ran  his  engine  down  the 
south-bound  track  at  a  dangerous  rate  of 
speed,  and  that  his  negligence  In  this  respect 
was  the  cause  of  the  accident,  then  Von 
Storch  is  responsible,  and  not  the  company, 
and  the  plaintiff  cannot  recover  damages 
in  this  case.'  Answer:  That  Is  afOrmed. 
'Eleventh.  Under  all  the  evidence  in  this 
case,  the  verdict  of  the  Jury  most  be  for, 
the  defendant.'  Answer:  That  la  refused. 
[Fifth  specification  of  error.] 

"Gentlemen  of  the  Jury,  you  have  heard  all 
the  witnesses  In  this  case;  you  have  noticed 
their  appearance  upon  the  stand;  and  It  Is 
tar  you  to  determine  what  oedence  yon  will 
give  to  each  of  them,  or  to  the  evidence  giv- 
en by  each  of  than.  Where  the  witnesses 
have  glvMi  evidence  which  is  contradictory 
in  its  nature  It  Is  your  duty  to  reconcile  such 
contradictions  with  the  intent  of  the  wl^ 
nesses  to  t^  tbe  truth,  if  It  la  possible  from 
the  evidoice  given;  but  where  it  la  Impos- 
sible to  do  so,  and  yon  are  tweed,  in  <n-der 
to  find  the  facts  matorlal  In  the  case,  to  de- 
termine what  witnesses  t^  the  truth  and 
what  witnesses  do  not,  tt  Is  for  you  to  de- 
termine who  Is  teUliv  the  truth,  and  who  Is 
telling  tbe  falsehood.  Yon  wlU  take  this 
case,  under  the  evidence  which  has  been 
submitted  to  you,  and  nndo:  tiie  instmctloDs 
which  we  have  given  you,  and  return  such 
verdict  as,  under  your  oaths  and  tiuae  In- 
stmctlMia,  you  deem  is  Just  and  right  b»> 
tween  these  parties." 

Homer  Greene,  for  appellant  A.  T.  Searle 
and  P.  F,  Kimble,  for  appellee. 

PER  CURIAM.  To  have  directed  a  ver- 
dict for  the  defendant  company,  as  requested 
In  Its  eleventh  point,  would  have  been  man- 
ifest error.  The  testimony  tending  to  prove 
that  defendant's  negligence  was  the  proxi- 
mate cause  of  plaintiff's  Injury  was  quite 
sufficient  to  not  only  carry  the  case  to  the 
Jury,  but  to  Justify  them  In  finding  as  they 
did.  The  case  was  carefully  and  ably  tried. 
There  appears  to  be  nothing  whatever  In  the 
record  to  Justify  a  reversal  of  the  Judgment. 
Judgment  affirmed. 


FXRTH  et  al.  v.  HAMILL. 
(Bivrene  Court  of  Pennsylvania.  April  8r 
1B85.) 

Obitbru.  Libs— Contraot. 
Where  plaintiff,  for  several  years,  dyed 

and  finished  clothes-  for  defendant  ns  it  sent 
tliem  to  him.  and  notice  that  he  received  goods 
only  on  couditiou  that  they  were  subject  to  a 


^val  lien,  not  only  for  the  dyeing  and  finish- 
ing thereof,  but  also  for  the  balance  of  anj- 
former  amount  due,  was  printed  on  moat  of  the 
slips  on  which  dyeing  orders  were  written  by 
defendant,  on  the  delivery  slips  ugaed  by  it  or 
Its  ^mploySa,  and -on  all  bills  and  monthly  state- 
ments mailed  to  it,  such  condition  will,  in  the  ab- 
sence of  any  denial  that  notice  was  received 
and  read  by  defendant's  ofiieers  and  emplc^ftSt 
be  held  to  be  part  of  the  contract  for  djmng. 

Appeal  from  court  of  common  pleoa,  Pbll- 

adelphta  county. 

Action  by  Thomas  Firth  and  others  asatnst 
Hugh  J.  Hamtll,  assignee  of  the  Deelmore 
Manufacturing  Company.  Judgmeut  for 
plaintiffs,  and  defendant  appals.  Affirmed. 

The  report  of  tbe  referee  (Henry  P.  Brown  i 
la  as  follows: 

"Pleadings. 
"The  proceeding  Is  an  amicable  action  in 
assumpsit.  An  agreement  was  entered  tnt'.> 
between  the  parties  on  the  12th  day  of  Oc- 
tober, 1883,  reciting  that  whereas,  at  tbe 
time  of  the  assignment  of  the  Deel  UK»rv 
Manufecturing  Company,  there  were  In  xlw 
hands  of  the  plaintiffs  ^tx.  hundred  and  tbli-- 
ty-one  pieces  of  goods,  sent  to  them  by  tho 
Deelmore  Manufacturing  Company  to  be 
dyed  or  finished,  on  which  goods  tbe  plain- 
tiffs claim  to  have  a  lien  for  the  sum  of 
$5,777.15  due  to  them  by  the  I>eelmore 
Manufacturing  Company;  and  whereas,  tbe 
assignee  of  the  Deelmoro  Mannfactarin^; 
Company  claimed  that  said  goods  were  snb- 
Ject  only  to  a  lien  for  tbe  work  and  labor 
expended  on  those  specific  goods;  and 
whereas,  pending  the  settlement  of  tbia  ques- 
tion by  an  amicable  arrangement  between 
the  said  assignee  and  the  plaintiffs,  one 
hundred  and  forty-eight  pieces  of  eald 
goods  had  been  delivered  to  the  Deelmore 
Manufacturing  Company,  and  one  hundred 
and  forty-eight  pieces  of  other  goods  sub- 
stituted In  their  place,  to  be  subject  to  tbe 
same  Hen  as  the  goods  taken  away  were 
subject  to;  and  whereas,  the  assignee  of 
the  Deelmore  Manufacturing  Company  de- 
sired to  sell  the  six  hundred  and  tblrty-one 
pieces  of  goods  then  In  the  hands  of  tbe 
plaintiffs:  Tt  was  agreed:  (1)  That  at  the 
time  of  the  sale  &t  anctlon  of  the  other  goo<iti 
of  tbe  Deelmore  Manufticturing  Company 
the  six  hundred  and  thirty-one  pieces  then 
In  the  hands  of  the  plaintiffs  should  be  soM 
by  the  same  auctioneer.  (2)  Out  of  tbe  pro- 
ceeds of  the  said  six  hundred  and  thirty-one 
pieces  there  should  be  paid  to  plaintiffs  tbe 
sum  of  $645.55,  being  the  amount  due  them 
for  work  and  labor  done  on  those  specific 
goods  sold,  or  the  goods  for  which  such 
goods  were  substituted  as  aforesaid.  (3) 
After  such  payment  there  should  be  paid 
out  of  tbe  remaining  proceeds  of  sucb  six 
hundred  and  thirty-one  pieces  $5,777.15  t<> 
tlie  Bquitable  Trust  Company,  as  stakeboM- 
ers,  to  await  tbe  determination  of  tbe  claim 
of  the  plaintiffs  for  a  Hen  on  the  said  goods 
for  tbe  entire  balance  due  them  by  tbe  Deel- 
more Manufacturing  Company  at  tbe  tinn' 
of  the  assignment  (4)  A  case  should  be 
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submitted  to  the  court  to  detennliie  the 
question.  In  the  event  of  counsel  not  being 
nble  to  agree  upon  &  case  stated,  an  amica- 
ble ftctton  should  be  brought,  and  referred 
to  the  undersigned,  as  referee,  under  the 
act  of  18T4.  In  pursuance  of  said  agree- 
ment It  was  stipulated  that  an  amicable  ac- 
tion In  assumpsit  should  be  entered  In  court 
of  common  pleas  No.  4,  of  Philadelphia,  at 
the  suit  of  Thomas  Firth,  Joseph  R.  Post«', 
II  ud  John  H.  Foster,  trading  as  Firth  &  Fos- 
ter Brothers,  plaintiffs,  rs.  Hugh  J.  Hamlll, 
assignee  of  the  Deelmore  Manufacturing 
Company,  defendant,  with  the  same  effect 
as  If  a  summons  In  assumpsit  had  been  is- 
sued at  the  suit  of  the  said  plalutlfCs  against 
the  defendnnt,  returnable  to  the  first  Mon- 
day of  December,  1893,  and  had  been  duly 
returned  'Served,'  and  as  If  a  statement  of 
demand  bad  bem  duly  filed  and  seiTed  on 
tbe  defendant,  setting  forth  the  agreement, 
a  copy  of  whlcb  was  annexed,  alleging  that 
tbe  defendant  bad  promised  to  pay  to  tbe 
plalnUffs  tbe  said  sum  of  $5,777.15  If  the 
said  plalntlffii  bad  a  Uen  on  the  goods  men- 
tioned within  the  agreement  for  tbe  entire 
balance  due  plaintiffs  by  tbe  Deelmore  Man- 
ufacturing Company  at  the  time  of  the  as- 
signment; and  alleging  further  that  the 
said  plaintiffs  bad  ancb  a  lien,  but  that  de- 
fondant  refused  to  pay  the  said  snm  of 
mone^,  and  that  the  sum  was  Justly  due, 
and  aim  with  the  same  effect  as  If  the  de- 
fendant had  filed  to  this  statement  a  plea  of 
nouasaompslt,  and  as  If  Issne  had  thereapon 
been  joined  upon  said  parties,  plaintiffs  and 
def Midant  It  was  agreed  before  the  referee, 
between  eonnsel  fbr  the  aereral  pai-tles  In 
Interest,  that  the  evidence  taken,  so  far  as 
applicable,  ahontd  be  considered  as  relating 
to  the  above  case,  as  well  as  to  a  claim  made 
by  the  said  plaintiffs  for  a  similar  Uen  npon 
certain  goods  reeelred  by  them  from  Chlt- 
tlck  &  Son,  In  which  all  tbe  rigbt,  title,  and 
Interest  of  the  said  Chlttlck  &  Son  had  been 
sold  at  staerUTs  sale,  and  purchased  by  the 
National  Bank  of  Qermantown,  and  the 
question  of  the  validity  and  amonnt  of  the 
lien  having  also  been  referred,  by  agreement 
between  the  parties,  to  the  undersigned  for 
determination,  and  the  evidence  In  both 
cases  having  been  taken  before  him  at  tbe 
same  time.  The  plaintiffs  claim  that  they 
bave  a  Uen  on  tbe  goods  of  tbe  Deelmore 
Monnfactnrlng  Ckimpany  In  their  bauds  at 
the  time  of  the  assignment  for  tbe  general 
balance  due  to  them  for  dyeing  and  finishing 
for  the  said  company.  Tbe  defendant  con- 
tends: First,  that  the  plaintiffs  bave  no 
each  Uen,  but  that  tbe  goods  are  subject 
only  to  a  lien  tor  the  work  and  labor  (dye- 
ing and  finishing)  dime  on  the  specific  goods 
In  tbelr  hands  at  the  time  of  the  assign- 
ment. Second,  that,  even  though  the  plain- 
tiffs bare  a  Uen  as  claimed  by  them,  the  de- 
fendant la  entitled  to  have  tbe  amount  due 
tbe  plaintiffs  reduced  by  the  amount  of 
damage  snstained  by  tbe  injury  to  tbe  dft- 


fondant's  cloth,  which  the  defendant  claims 
was  due  to  the  negligence  of  the  plaintiffs. 
"Pacts. 

"The  referee  finds  the  following  facts: 
The  plaintiffs  are  engaged  in  the  business  of 
dyeing  and  finishing;  their  works  being  one 
of  the  largest  dyeing  establishments  In  Phil- 
adelphia, and  known  as  the  Providence  Dye 
Works.  They  bad  for  more  than  fifteen 
years  past  a  uniform  condition  as  to  lien, 
on  which  condition  alone  they  received  goods 
to  be  dyed  and  finished.  This  condition  was 
printed  on  all  their  Invoices,  monthly  state- 
ments, delivery  books,  and  memoranda. 
The  words  are:  'Notice.  All  goods  received 
only  npon  condition  that  tb^  are  subject  to 
.a  general  Hen,  not  only  for  the  dyeing  and 
finishing  thereof,  but  also  for  the  balance 
of  any  formnr  account  due.'  They  furnish- 
ed tbe  Deelmore  Manufacturing  Company, 
as  well  as  all  their  other  customers,  mem- 
orandum blanks  to  be  filled  by  the  custom- 
ers with  descriptions  of  the  goods  to  be 
dyed  or  finished.  These  blanks  contained 
the  printed  notice.  They  sent  bills  to  tbe 
Deelmore  Mamifacturtng  Company  for  the 
work  done  the  day  after  the  goods  were 
drilvered  to  the  company.  They  sent  also  a 
monthly  statement  at  the  end  of  each 
month.  The  blUs  and  statements  were  sent 
by  mall,  and  contained  tbe  printed  state- 
ment of  notice  of  lien.  This  course  was 
pursued  during  the  whole  course  of  their 
business  with  the  Deelmore  Manufacturing 
Company,  which  covered  a  period  of  about 
three  or  fOnr  years.  Goods  were  received  by 
the  plaintiffs  from  the  Deelmore  Manufac- 
turing Company,  and  the  yams  from  the 
spinners,  or  commission  houses  for  the  spin- 
ners, and  the  receipts  given  for  the  yam  that 
came  from  the  spinners  were  upon  tbe 
blanks  of  the  persons  from  whom  they  re- 
ceived them,  and  these  blanks  did  not  con- 
tain the  printed  notice.  No  work,  however, 
was  done  upon  them  until  it  was  ordered  to 
be  done  by  the  Deelmore  Manufacturing 
Company.  The  goods  were  not  placed  In 
tbe  plaintiffs'  possession  for  any  other  pur- 
pose than  for  dyeing  and  finishing.  There 
was  due  to  the  plaintiffs  the  snm  of  9645.5.5 
for  work  done  on  part  of  the  specific  goods 
In  their  possession  at  the  time  of  the  assign- 
ment This  sum  was  subsequentiy  paid  by 
the  defendant.  The  amount  due  tbe  plain- 
tiffs at  tbe  time  of  the  assignment  on  gen- 
eral account  was  95,777.15.  When  the  plain- 
tiffs received  yam  from  the  spinner  or  com- 
mission merclmnts,  they  generally  sent  for 
it,  being  Informed  by  the  defendant  when 
and  where  to  send  for  it  Tbe  goods  sent 
directly  trom  tbe  Deelmwe  Manufacturing 
Company  trere  collected  by  the  driver  for 
the  plaintiffs,  and  receipted  for  by  blm  at  the 
place  of  business  of  the  company.  The 
driver  took  the  goods  to  tbe  plalntilb,  anu 
sometimes  brought  with  them  an  order  from 
the  company  for  dyeing  and  finishing. 
Sometimes  the  plaintiffs  received  notices 
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from  the  Deelmore  Mannfiietiirinsr  Companr 
to  call  for  the  goods,  and  eometiines  the 
drlTO!'  receired  goods  when  he  dellrered  oth- 
ers that  had  been  dyed  and  finished.  When 
orders  for  dyeing  and  finishing  were  not 
handed  to  the  driver,  they  were  subsequent- 
ly sent  by  the  Deelmore  Company,  and  as  a 
general  rule  these  orders  were  on  the  blanks 
furnished  by  the  plaintiffs  containing  the 
notice,  and  sometimes  on  order  slips  or  let- 
ter heads  of  the  Deelmore  Manufacturing 
Company  which  did  not  contain  the  notice. 
These  orders  Identified  the  goods,  and  Indi- 
cated how  they  wero  to  be  dyed  and  finish- 
ed. When  the  goods  were  received  from  the 
commission  houses  or  from  the  company,  no 
work  was  done  on  them  until  the  company 
sent  the  order  for .  dyeing.  Tlie  plaintifCs 
were  not  paid  at  the  time  of  delivery  of  dyed 
or  fliUshed  goods,  but  sent  monthly*  state- 
ments to  the  company  which  contained  the 
notice.  That  the  plalntifb  had  no  special 
contract  with  the  Deelmore  Company  for 
each  separate  lot  of  goods.  They  sent  a 
bill  for  each  lot  of  goods,  after  being  deliv- 
ered, and  at  the  end  of  the  month  sent  a 
statement  of  the  same,  and  the  company 
paid  so  much  on  account  The  account  had 
been  a  running  one  for  about  three  years. 
After  the  fiallure  the  plaintiffs  were  paid  by 
the  assignee  for  all  the  goods  that  they  then 
had  on  hand  on  which  work  was  done.  The 
Deelmore  Manufacturing  Company  failed  on 
July  16,  1893.  On  that  day  the  plaintiffs 
had  In  their  I;>0B8e8sloI^  that  came  from  the 
Deelmore  Company,  six  hundred  and  thirty- 
one  pieces  of  goods,  of  which  three  hundred 
and  thirty-two  pieces  were  In  the  gray,  and 
the  balance  In  various  stages  or  process  of 
being  dyed.  Twenty-three  of  the  three  hun- 
dred and  thirty-two  pieces  were  afterwards 
finished  by  order  of  the  assignee,  and  were 
exchanged  for  other  goods  In  the  gray.  The 
remaining  three  hundred  and  nine  pieces 
were  on  .hand  at  the  time  of  the  sale  and 
formed  lot  488  on  the  printed  handbill. 
They  were  sold  for  $1,172,76.  The  gray 
goods  substituted  for  the  twenty-three  pieces 
which  were  finished  before  the  assignment, 
together  with  other  gray  goods  substi- 
tuted after  the  assignment  for  goods  finish- 
ed before  the  assignment,  were  sold  at  the 
sale.  They  formed  lots  437,  486,  and  six- 
teen pieces  of  lot  485.  Vot  the  dyeing  of  the 
two  hundred  and  ninety-eight  pieces  which 
they  were  working  upon  th^  have  since 
been  paid  by  the  assignee.  The  assignee 
paid  as  well  for  that  which  was  done  on 
those  goods  subsequent  to  the  failure  as  for 
that  which  was  done  prior  to  the  failure. 
The  plaintiffs  bad  not  received  from  the 
Deelmore  Company,  orders  to  dye  any  of  the 
three  hundred  and  thirty-two  pieces  In  the 
gray.  At  the  time  of  the  assignment  of  the 
Deelmore  Company,  aud  ever  since,  the 
plaintiffs  have  claimed  a  Jlen  on  all  of  the 
goods  of  the  Deelmore  Company  In  their  pos- 
session for  the  entire  amount  of  the  gcneml 


balance  due  them,  and  refused  to  d^rer  the 
goods  except  upon  payment  of  that  balance 
The  assignee  made  a  request  for  all  of  the 
goods,  without  distinction,  which  waa  met 
by  this  general  refusal.  The  Dedmore 
Manufacturing  Company  presented  to  the 
plaintiffs  a  claim  for  f416.G7  for  damaged 
goods.  The  evidence  does  not  show  that 
the  damage  was  caused  by  the  n^Ugence  of 
the  plaintiffs.  The  evldoice.  and  the  letters 
of  Mr.  Prichard  and  Mr.  Beck  offered  In  evi- 
dence, show  that  this  question  was  settled 
between  the  parties  prior  to  the  execatton 
of  the  agreement  to  sell  the  goods. 

"Couns^  for  the  defendant  has  reducated 
the  referee  to  find:  First  That  there  was 
no  agreement  between  the  plaintiffs  and  tlw 
Dedmore  Manufacturing  Company  for  the 
goieral  Uen  on  the  first  lot  of  goods  wUch 
was  dellvKed  to  them  to  be  dyed  or  flnlabed. 
The  referee  cannot  find  as  requested.  Then 
waa  no  e^dence  offwed  to  prove  that  the 
order  to  dye  the  firat  lot  of  goods  was  not 
smt  to  the  jdaintlffs  on  tiie  order  furnished 
by  them  which  contained  the  printed  notice, 
and  the  evidence  of  the  plalntllb  established 
the  fact  that  such  ordm  were  In  use  by 
them  for  flftem  years.  In  the  view  of  the 
case  taken  by  the  refoee,  the  fact  Is  im- 
material, as  It  is  not  claimed  that  any  of  the 
goods  flnt  delivered  were  In  the  poonoatf<m 
of  the  plaintiffs  at  the  time  ot  the  assign- 
ment or  form  part  of  the  goods  In  ccwtro- 
Teray.  Second.  That  tlieie  was  no  agree- 
ment between  the  plaintiffs  and  the  Ded- 
more  Manufacturing  Company  for  a  genual 
Uea  or  any  subsequent  dellveiy  of  goods  to 
be  dyed  or  finished.  The  referee  cannot  find 
as  requested,  l^lrd.  That  thwe  was  no  dif- 
fermce  between  the  tmns  oa  which  the  first 
lot  of  goods  were  ddivered  to  the  plalntlffii 
to  be  dyed  or  finished  and  any  sabsequenr 
lot  The  refei-ee  cannot  find  as  requested. 
Fourth.  That  there  was  no  agreement  he- 
tween  the  parties  for  a  general  lien  tor  un- 
paid baluices  due  the  plolntUte  on  the  goods 
out  of  which  tlie  fund  In  this  case  arose. 
The  referee  cannot  answer  asrequestetl. 
Fifth.  Should  the  r^eree  find  from  the  evi- 
dence that  there  was  an  agrettuent  betm-evit 
the  parties  for  a  general  lien  on  all  goods  fur 
unpaid  balances  due  the  plaintiffs,  then  he 
Is  required  to  find  who  were  the  parties  t<i 
the  agreement  when  and  where  was  It  made, 
what  was  the  consldwatltm  to  support  it. 
what  was  the  date  ot  the  delivery  of  the  first 
lot  of  goods  under  It  aud  were  th^  d^v- 
ered  to  be  dyed  or  finished.  The  refuee 
finds  that  the  parties  to  the  agreement  were 
the  plaintiffs  and  the  Dedmore  Manufactur- 
ing Ctunpany;  that  It  was  made  when  and 
where  the  De^more  Company  sent  goods  tu 
the  plabitiffB  to  be  dyed  and  finUdied.  with 
the  knowledge  that  the  plaintiffs  received 
the  goods  subject  to  the  conditions  stated  in 
the  printed  notice;  that  tlie  consideration 
was  the  work  and  labor  to  be  performed  on 
the  goods;  Uut  the  date  of  the  delivery  of 
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the  first  lot  of  goods  was  thm  or  four  years 
ago;  and  that  they  were  delivered  to  be 
dyed. 

"Coonael  tor  the  defendant  ^so  requested 
the  referee  to  answer  the  f (lowing  points: 
First.  That  there  Is  no  sufflclent  ertdence  In 
this  canse  of  an  agre«nent  between  the 
plaintiffs  and  the  Deelmore  Manufacturing 
Company  that  the  plaintiffs  should  have  a 
general  lien  npwi  the  goods  out  of  which 
the  fund  In  this  case  aroee,  for  any  balauce 
due  the  plaintiffs  for  work  done  oa  other 
goods  of  tbo  Deelmore  Manufacturing  Ck>m- 
pany.  The  referee  cannot  answer  as  re- 
quested. There  Is  sufficient  evidence  In  the 
cause  of  such  an  agreement  Sec(»id.  That 
under  all  the  evidence  in  this  cause  the  find- 
ing and  award  should  be  for  ibe  defendant 
The  referee  cannot  answer  as  requested. 
Third.  Assuming,  for  the  purpose  of  this 
point,  that  the  plaintiffs  are  entitled  to  a 
general  Ilea  for  the  balance  due  on  any  for- 
mer account,  then  the  defendant  Is  entitled 
to  have  the  amount  due  the  plaintiffs  re- 
duced by  the  amotmt  of  damage  sustained 
by  the  injury  to  Deelmore  Manufacturing 
Company's  cloth,  should  the  referee  be  of 
opinion  that  under  the  evidence  such  injury 
was  due  to  the  negligence  of  the  plaintiffs. 
The  referee  is  not  of  oplnl<«  that  the  evi- 
dence shows  that  the  injury  was  due  to  the 
negligence  of  the  plalntlffB.  Even  if  he  were 
of  such  opiniOD,  the  queetlini  was  settled  be- 
tween the  parties  prior  to  the  ezecntlon  of 
tbe  agreement  to  sell  the  goods.  Ther^ore 
he  cannot  answer  as  requested. 

"Law. 

"It  is  cMttmded  that  irrespective  of  any 
question  of  special  contract  the  plaintiffs  in 
this  case  were  entitled  to  a  lien  on  tbe  goods 
in  their  possession  for  the  gaietal  balance 
due;  that  this  Is  not  a  case  of  separate  and 
independent  bailments  nnder  separate  and 
Independent  c<mtracts,  but  that  on  the  con- 
trary, tbe  plaintiffs  bad  general  prices  for 
dyeing  the  goods  of  the  Deelmore  Manufac- 
turing Company,  who  from  time  to  time  sent 
goods  to  be  dyed  and  finished  under  the  gen- 
eral contract  and  that  under  such  circum- 
stances, at  common  law,  the  plaintiffs  would 
Imve  a  lien.  In  support  of  this  propo6itI(Hi 
certain  authorities  were  cited  by  counsel  for 
the  plaintiffs,— among  others,  the  following: 
Chase  v.  Westmore,  5  Maule  &  S.  ISO;  Steln- 
man  v.  Wliklns,  7  Watts  &  S.  466;  Hoover  v. 
Epler,  52  Fa.  St  523;  Young  v.  Kimball,  23 
Pa.  St  103;  Yearsley  v.  Gray,  140  Pa.  St 
23S,  21  Atl.  318;  Cross  v.  Knickerbocker, 
S  Phlla.  406;  Jones,  Llene  <2d  Bd.)  782; 
Holderman  v.  Mauler,  104  Ind.  121,  3  N.  E. 
811.  In  the  view  of  tbe  case  taken  by  the 
referee.  It  Is  immaterial  whether,  under  the 
law  In  Pennsylvania,  there  was  such  a  lien 
irrespective  of  a  special  contract  That  a 
general  lien  may  be  created  by  contract  be- 
tween the  parties  Is  a  proposition  that  Is  not 
^sputed;  and  this  may  be  ^tber  by  express 
agreement,  or  by  notice  from  the  dyer  that 


he  will  receive  the  goods  only  upon  ecmditlon 
that  he  shall  have  a  lien  upon  them  for  the 
balance  dn^  provided  It  be  shown  that  the 
owner  received  tbe  notice  prior  to  Intrust- 
ing ills  propert^r  with  the  dyer.  In  2  Kent, 
Comm.  637,  cited  in  Overt  Liens,  p.  5,  §  7, 
the  following  proposition  Is  laid  down:  Tills 
goieral  lien  may  also  be  created  by  expi-ess 
agreement  as  where  one  or  more  persons  give 
notice  that  th^  will  not  receive  any  prop- 
erty tor  the  purpose  of  their  trade  or  busi- 
ness except  on  conditlcm  that  they  shall  have 
a  lien  upon  It,  not  (mly  In  respect  to  the 
charges  arising  on  the  particular  goods,  but 
for  the  general  balance  of  their  account 
All  persons  who  aft«wards  deal  with  them, 
with  the  knowledge  of  such  notice,  will  be 
deemed  to  have  acceded  to  that  agreement' 
At  page  52,  S  45,  It  is  said:  *A  general  lien, 
therefore,  must  be  shown  to  have  Its  exist- 
ence through  a  proven  custom  of  the  trade, 
or  It  may  be  shown  by  a  notice  of  such  iflalm 
brought  home  to  the  bailor  prior  to  his  milk- 
ing a  deposit  of  goods.  Any  further  bail- 
ment will  be  presumed  made  by  assent  on 
the  part  of  the  bailor.  This  applies  to  all 
cases  where  the  bailee  Is  not  compellable  by 
law  to  receive  the  bailment*  In  the  case  of 
Klrkman  v.  Shawcross,  6  Term  It  14,  a  meet- 
ing of  the  dyers  of  Manchester  was  held,  at 
which  certain  resolntlosis  were  adopted;  that 
the  said  dyers  gave  irabllc  notice  that  they 
would  not  recMve  goods  except  on  condition 
that  such  goods  should  be  subject  to  a  lien 
for  the  general  balance  of  account  Thrae 
lesolntionB  were  signed  by  the  plaintiffs,  and 
were  advertised  in  tbe  Manchester  news- 
papers, and  tills  advertis^ent  was  seen  by 
the  def^dant  It  was  held  that  the  plain- 
tiffs had  a  general  lien  on  the  defendant's 
goods  for  tbe  balance  of  his  general  account 
Lord  Kenyon,  C.  J.,  said:  This  case  seems 
perfectly  clear,  whether  it  be  considered  on 
the  grounds  of  honee^  or  public  policy, 
since  the  only  questiMi  Is  whether  a  party 
who  has  entered  into  an  agreement  which  Is 
neither  contra  bonus  mores  nor  forbidden  by 
any  law  shall  or  shall  not  be  tMund  by  It. 
The  defendant  in  this  case  Is  a  bleacher  In 
the  conn^  of  Lancashire,  and  one  of  the 
great  body  of  persons  there,  who,  having 
found  that  losses  to  a  considerable  amount 
were  Incurred  by  them  from  their  not  being 
entitled  to  retain  goods  put  Into  theli^  hands 
for  a  general  Inlance,  came  to  an  agreement 
(for  it  was  la  their  option  either  to  work  for 
this  or  that  person,  as  they  chose,  which  is 
a  point  to  be  remembered  In  the  sequel)  tliat 
they  would  not  receive  the  goods  of  any  per- 
son who  would  not  consent  that  they  should 
be  retained  for  a  general  balance  that  might 
happen  to  be  due  to  them.  This  agreement 
was  promulgated  all  around  the  neighboring 
country,  and  It  Is  stated  as  a  fact  In  the  case 
that  it  came  to  the  knowledge  of  tlie  bank- 
rupt. Then  the  bankrupt,  knowing  It.  must 
be  taken  to  have  sent  bis  goods  to  the  de- 
fendant ou  the  terns  specified  In  this  agree- 
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ment,  and  his  assiguees  mast  be  bound  by  If 
To  tbe  same  effect,  Cump«ton  v.  Halgfa, 
2  Scott,  est.  In  Symonds  t.  Fain,  6  Hurl. 
&  N.  709,  tbe  mast«'  of  a  steam  tug,  of  wblcb 
the  defendants  were  owners,  was  employed 
by  tbe  plaintiff  to  tow  bla  smack  out  of  a 
harbor.  In  so  doing  the 'smack  was  sti-and- 
ed,  through  the  alleged  negUgence  of  tbe 
master.  The  plaintiff  had  on  previous  occa- 
sions hired  the  defradants'  steam  tug,  and, 
on  paying  the  charge,  had  received  a  receipt, 
upon  the  back  of  which  was  printed  a  notice 
that  tbe  defendant  would  cot  be  answerable 
for  damage  occasioned  by  any  suppoaed  neg- 
ligence of  their  servants.  Held,  that  it  was 
a  question  for  the  Jury  whether  the  con- 
tract was  made  on  the  terms  printed  on  the 
back  of  the  receipt  The  plaintiff  testified 
that  he  had  no  recolIectlcMi  of  having  read 
the  notice.  The  plaintiff  was  nonsblted,  and 
on  motion  to  take  off  the  nonsuit,  per  Bram- 
well,  B.:  'Here  tbe  document  given  to  the 
plaintiff  waa  not  the  ctmtract,  but  a  receipt, 
and  It  may  be  that  he  never  looked  at  the 
terms,  for  no  man  is  under  any  obligation  to 
read  a  printed  notice  on  the  back  of  a  re- 
celpt.  Snppose  a  tradesman  sraids  a  cus- 
tomer a  circular  which  the  latter  throws  Into 
the  fire  without  reading  it,  but  afterwards 
goes  to  the  tradesman's  shop  and  purchases 
gome  goods.  Could  the  tradeeman  say,  "You 
have  had  my  circular  and  know  my  terms 
of  dealing,  and  the  purchase  was  made  on 
those  terms?"  He  certainly  could  not,  as 
there  was  no  obligation  to  read  the  circular. 
It  was  a  matter  of  fact  for  the  Jury  whether 
the  plaintiff  could  have  received  them  with- . 
out  those  terms  being  brought  to  his  knowl- 
edge.' Fer  Pollock,  C.  B.:  'I  doubt  wheth- 
er tbe  evidence  fuUy  Justified  the  view  I 
took  at  the  trial;  but  had  it  g<me  further, 
and  shown  that  these  notices  were  stuck  up 
on  the  wharves,  or  otherwise  made  public, 
I  should  have  thought  the  hiatter  clear.  If 
the  notice  had  been  on  the  face  of  a  docu- 
ment by  which  tbe  defendafats  undertook  to 
perform  tbe  service,  there  could  have  been 
no  doubt.'  The  cause  was  again  tried,  when 
defendants  proved  that  they  had  caused  blUs 
to  be  posted  about  tbe  quay  and  public 
houses  at  Yarmouth  frequented  by  flshra^ 
men,  containing  a  notice  similar  to  that  print- 
ed on  the  back  of  the  receipts.  The  learned 
Judge  left  it  to  the  Jury  to  say  whether  tbe 
contract  was  made  on  those  terms.  In 
Wright  V.  Trainer,  1  Wkly.  Notes  Cas.  188, 
It  was  held  that  rules  posted  in  a  factory, 
and  known  to  the  employfis,  form  part  of 
their  contract  with  the  employers.'.  BJven 
though  It  appear  In  erldmce  that  the  cus- 
tomer did  not  read  tbe  notice,  It  Is  a  ques- 
tion for  the  court  and  Jury  to  decide,  wheth- 
er, In  view  of  all  tbe  circumstances,  he  ought 
to  have  read  It  Watklns  t.  Rymill,  10  Q. 
B.  Dir.  ITS.  In  PamsyWanla  B.  Co.  v. 
Americas  Oil  Works,  126  Pa.  St  485,  17  Atl. 
071,  It  was  said  by  tbe  court:  'As  between 
the  carrier  and  the  consignee,  who  is  owner. 


we  see  no  reason  why  this  Uml  maT*  not  be 
extMided  by  a  cwtract  to  cover  the  general 
balance  due  by  the  consignee  tor  the  car- 
riage of  other  goods.  There  would  be  no  in- 
justice or  oppression  in  asking  tbe  conaignw 
to  pay  what  he  honestly  owed  before  al- 
lowing him  to  remove  the  goods  from  the 
possession  of  his  creditor,  whether  tbat  cred- 
itor was  a  natural  or  an  artificial  person.' 

"It  Is  urged  by  the  defendant  that  tbe  onn» 
of  making  out  and  establishing  tbe  right  lu 
the  general  Hen  lies  n[>on  the  party  claim- 
ing it;  that  It  is  to  be  regarded  with  Jeal- 
ousy by  tbe  courts,  and  required  tbe  stron- 
gest proof.  The  question  Is,  did  tbe  defendant 
know  that  tbe  plaintiffs  would  receive  goods 
only  upon  the  condition  that  they  were  snb- 
Ject  to  the  general  lien,  prior  to  sending  the 
goods  in  qnestlon  to  be  dyed,  or  should  the 
defendant  have  known  It,  In  view  of  the  op- 
portunity offered  for  such  knowledge?  Tbe 
evidence  shows  that  the  notice  of  tbis  g^i- 
eral  condition  was  printed  on  most  of  the 
slips  on  which  dyeing  orders  were  written 
by  the  Deelmore  Manufacturing  CompaDv. 
on  the  dellvei-y  slips  signed  by  tbe  company 
or  its  employes,  and  on  all  bills  and  monthly 
statements  mailed  to  tbe  f^ompany.  These 
papers  were  In  use  during  tbe  whole  course 
of  dealing  with  the  defendant  covering  a 
period  of  three  or  four  years.  In  the  ab- 
sence of  any  denial  tiiat  the  notice  or  condi- 
tion was  received  and  read  by  the  officers  or 
employ^  of  the  defendant  company,  the  pre- 
sumption Is  that  It  was  received  and  read. 
No  evidence  was  offered  by  tbe  defendant 
to  rebut  this  presumption.  Tbe  transactions 
between  the  parties  were  many  and  frequcnr. 
and  no  effort  was  made  by  the  defendant  to 
show  that  the  officers  and  employes  of  tbe 
company  did  not  receive  and  read  the  notlrf, 
or  that  they  were  not  aware  of  tbe  condition 
upon  which  tbe  plaintiffs  received  tbe  goods; 
and  the  conclusion  is  irresistible  that  they 
sent  the  goods  in  question  with  knowledge 
of  the  condition  npon  which  alone  tber 
would  be  received,  and  under  this  state  of 
facts  the  contract  has  tbe  same  force  and 
effect  as  If  It  had  been  formally  signed  by 
the  parties.  Tbe  referee  Is  of  the  opinion  that 
the  defendant  did  know  of  the  stipnlatir^o 
for  a  general  lien,  and  that  the  goods  In 
qnestlcm  were  sent  to  the  plaintUrs  undo- 
the  terms  of  the  notice  and  that  the  plaln- 
tlflFs  tiare  a  lien  upon  them  for  the  general 
balance  due.  He  tho-efore  rcfports  that  there 
Is  due  to  tbe  plaintiffs  the  som  of  $5,777.15." 

M.  Hampton  Todd,  for  apptiUtnt  Pnink 
P.  Prlehard.  for  appellees. 

PBR  CUBIAM.  The  qnestlmiB  Involved  In 
this  case  are  clearly  stated  and  correctly  dl^ 
posed  of  by  the  learned  referee.  We  find 
nothing  In  the  record  that  would  Jostify  us 
in  sustaining  any  of  the  spedflcatlma  of 
error,  nor  do  we  think  that  elthw  of  then) 
requires  special  notice.  Tbe  Judgmmt  of  tfa* 


Digitized  by  Google 


IN  BE  £NQL£S'  ESTATE. 


court  below^  dlamlsidnff  apptfufB  €xc^ 
tlons,  uid  wnflriHtng  the  flnding  of  tlie 
referee  In  favor  of  plotatUEa.  im  tiBrmed  on 
the  refeiee's  repwt 


In  re  ENGLES*  ESTATE. 

Appeal  of  COMMONWEALTH  TITLE  IN- 
SUBA24CE  &  TRUST  CO. 

(8ai««me  Conrt  of  Peaosrlvmiiia.  April  15, 
188B.) 

Wiua— COHTnieicin  Lboaot — Ihtkhrbt. 

1.  Under  a  will  directing  the  trnatee,  on  the 
death  of  a  life  tMuint,  to  pay  oat  of  the  reatda- 
ary  eetate  a  certain  amount  to  ea^  of  two 
nephews  of  testatrix  when  they  should,  re- 
filiectlTely.  reach  majority,  and.  In  case  either 
should  die  under  that  age,  Uien  to  pay  hia  legacy 
to  the  survivor,  and  giving  to  other  peraonB 
the  remaining  ^rtion  of  the  income  and  princi- 
pal of  the  re^duary  estate,  the  legacy  of  a 
nephew  does  not  vest  on  the  death  of  the  life 
traaut,  but  is  conttngmt  on  his  reaching  ma- 
jority, 

2.  A  legacy  bears  it^terest  only  from  the 
time  it  is  payable. 

Appeal  from  orphaos'  court,  PbUadelphia 

county. 

Accountlag  by  the  PhllacLelphia  Trust,  Safe- 
Deposit  &  Insurance  Company,  trustee  and 
L-xecutor  of  the  will  of  Charlotte  6.  Engles, 
deceased.  From  a  decree  allowing  to  Thom- 
as B.  Whitney,  a  l^tee  under  the  will,  In- 
terest on  his  legacy  only  from  the  time  the 
legacy  was  payable,  his  guardian,  the  Com- 
monwealth Title  Insurance  &  Tmt  Gtm- 
pany,  appeals.  Affirmed. 

The  opinion  of  tbe  court  below  was  as  fol- 
lows: 

"The  cases  which  decide  that  a  vested  gift 
may  be  implied  from  a  mere  direction  to 
I>ay— and  they  are  few  in  nombei^haTe  all 
of  them  been  (diaracterlsed  by  some  pecoUari* 
ty  In  the  eratttt  of  the  will,  or  id  tbe  cir- 
cumstances under  whieh  It  was  written. 
Where  the  direction  to  pay  is  simply  for  con- 
venience in  the  settlement  of  the  estate,  the 
gift  will  be  held  to  be  rested.  In  re  Bennett's 
Trust,  8  Kay  &  J.  2S0;  Strother  v.-Dutton, 
1  De  Gez  &.  J.  6TS.  Where  the  payment  is 
deft^rred  tar  reasons  personal  to  the  legatee, 
it  will  be  held  to  be  contingent  Hanson  v. 
Graliam.  6  Ve&  239;  Locke  r.  Lamb,  L.  R. 
4  £Jq.  372.  Mr.  Hawkins,  in  his  Treatise  on 
WUls  (page  226),  taya:  'A  bequest  to  A.  at 
twenty-Mie,  and  a  bequest  to  A.  payable  at 
twoity-one,  do  not  much  differ  In  eipresslon, 
yet  one  is  a  vested,  the  other  a  contingent, 
gift'  In  the  one,  time  Is  of  the  esapnce  of  the 
gift,  and  in  the  other,  it  is  independent  of  the 
gift  Winere  thwe  Is  a  clear  gift.  It  Is  Im- 
material whether  tlK*dlrection  to  pay  at  a 
given  age  precedes  or  follows  It  The  vesting 
will  not  be  postponed,  because  the  time  of 
payment  has  nothing  to  do  with  the  sub- 
stantive character  of  the  gift.  In  re  Barthol- 
omew, 1  Bfacn.  4k  G.  354;  Shilmpton  v. 
Shrlmpton,  81  Bav.  429. 


"These  prlncli^  have  a  direct  and  easy 
application  to  the  case  In  hand.  The  testatrix 
directed  tbe  trustee,  on  the  death  of  the  life 
teoant,  to  pay  out  of  the  resldnary  estate  93;- 
500  to  her  nephew,  William  W.  Whitney, 
and  $2,000  each  to  his  sons,  Thomas  and 
Frank,  when  the  sons  staonld,  respectively, 
attain  the  age  of  nineteen  years,  and,  if 
either  should  die  under  that  age,  then  to  pay 
his  Iega<7  to  the  snrvlvOT,  etc.  After  other 
bequests  of  Income,  the  remaining  income  of 
tbe  residuary  estate  was  given  to  a  niece  of 
testatrix  for  life,  with  a  disposition  over  the 
principal  at  her  death.  The  life  tenant  died 
in  1S89,  and  Thomas  B.  Whitney,  one  of  the 
legatees.  Is  nineteen.  He  claima  interest  on 
his  legacy  from  the  date  of  death  of  the  life 
tenant  In  every  view  which  can  be  taken 
of  it,  this  legacy  was  contingent  There  was 
no  express  gift,  and  the  direction  to  pay  was 
descriptive  of  the  legatee,  because  condition- 
ed on  bis  attaining  a  given  age.  The  te^- 
trlx,  moreover,  did  not  stand  in  loco  parentis 
to  him,  and  her  bequest  to  him  was  not  in- 
tended for  maintenance.  Thei-e  was  also  a 
gift  over  of  the  entire  residuary  estate.  How 
could  Interest  run  upon  a  legacy  from  tbe 
death  of  the  life  tenant,  when  the  legatee  was 
not  yet  ascertained,  and  when  all  of  the  es- 
tate which  had  not  vested  was  given  to  the 
residuary  legatee?  The  cases  cited  In  the  ad- 
judication disclosed  in  each  Instance  eltber  a 
distinct  gift  to  tbe  legatee,  or  what  was 
equivalent  thereto.  In  Laporte  v.  Bishop,  23 
Pa.  St.  152,  the  testator  directed  the  exec- 
utors to  'take  chaise'  of  the  legacy,  and  he 
spoke  of  it  as  the  'sum  bequeathed'  to  the 
nephew.  In  Schwartz's  Appeal,  119  Pa.  St. 
337,  13  Atl.  212,  the  executor  and  trustee 
was  ordered  to  hold  and  invest  the  residue, 
and  to  pay  certain  sums  thereout  to  testator's 
children,  except  John,  as  they  attained  c^v- 
taln  ages,  and  tlie  residue  was  given  In  equal 
shares  to  the  same  children.  The  share  of 
John  was  to  be  paid  when  he  should  satisfy 
tbe  executor  that  he  had  amassed  by  bis  own 
exertions  a  certain  sum.  John  was  of  age 
when  the  testator  died.  Tbe  supreme  court 
held  that  the  contingency  in  bis  case  related 
only  to  tbe  time  of  payment,  and  that  mean- 
while the  principal  was  to  be  Invested  for 
his  use,  and  Intimated  that  the  provision  that 
the  share  of  a  child  dying  under  twenty-one 
should  go  to  the  survivors,  made  tlie  remain- 
ing gifts  contingent  In  Estate  of  Yost,  134 
Pa.  St  426,  19  Atl.  692,  interest  was  allowed 
nprai  the  express  groimd  that  the  gift  was  in- 
dependent of  the  direction  in  regard  to  time 
of  payment;  and  Williams.  J.,  added,  'If  tbe 
gift  had  been  conditional  upon  the  legatee's 
reaching  a  given  age.  It  would  have  been  con- 
tingent,' citing  Moore  v.  Smith,  9  Watts,  403, 
to  which  may  be  added  Bowman's  Appeal, 
84  Pa.  St.  19;  Selbert's  Appeal,  13  Pa.  St. 
501.  The  direction  In  the  present  instance  to 
the  CTecutors,  to  hold  tbe  residue,  was  for  the 
benefit  of  the  several  life  tenants  and  the 
ultimate  residuary  legatees;  and  it  differed 
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flroin  that  in  Ispatto  t.  Blslu^,  when  the 
direction  was  to  hold  and  take  charge  of  the 
le^c7.  and  from  that  In  Scbvnrts's  Appeal, 
where  It  was  to  bold  and  inrest  Even,  bow- 
erer,  If  we  should  hold  that  the  legacy  Tested 
at  the  death  of  the  tenant  for  life,  we  ibould 
be  confronted  with  the  rule  whi^  obtains 
in  legaelee,  as  hi  mattas  generaUj  ttf  indebt- 
edness, that  Interest  begins  to  run  only  trmn 
the  date  at  which  they  are  payable.  In 
Leaeh*s  Appeal,  44  Pa.  St  140,  the  legacy  to 
a  gmndchlld  was  to  be  paid  npon  bet  ar- 
rival at  the  age  of  twenty-one,  and  It  was 
held  that  Interest  began  only  when  she 
reached  her  majority.  K«rr  t.  Bosler,  02  Pa. 
St  188,  and  Dewart's  Appeal,  70  Pa.  St  408. 
may  be  quoted  to  the  same  effect  We  tiilnk 
that  the  legatee  was  not  entitled  to  tntoest 
upon  his  legacy  from  the  death  of  the  Ufa 
tenant,  and  we  therefore  snstaln  the  excep- 
tions." 

Frank  T.  Lloyd,  for  appellant  WlUlam  W. 
Porter.  Frederick  J.  Geiger,  and  George  Q. 
Horwltz,  for  appellee. 

PER  CURIAM.  We  find  no  error  In  this 
record.  AU  that  need  be  said  on  the  ques- 
tions whether  the  legacy  was  vested  or  con- 
tingent, and  whether  the  legatee  was  entitled 
to  Interest  from  the  death  of  the  life  tenant, 
etc,  will  be  found  In  the  clear  and  concise 
opinion  of  the  learned  Judge  of  the  court  be- 
low, and  on  it  the  decree  is  afQrmed  and  ap- 
peal dismissed,  with  coats  to  be  paid  by  ap- 
pellant 


In  re  KN!QHT*S  ESTATB. 

Appeal  of  BOND  et  al. 

(Supreme  Court  of  PennsylTanla.    April  16, 
•  1805.) 

Tbstamiktabt  Cafaoiti— Etidexoi— Sobmissiox 

OF  IS9UB. 

Snhmisslon  of  an  Isane  as  to  testa- 
mentary capacity  Is  properly  rvfused  where  the 
testimony  uiows,  as  to  testator,  lack  only  of 
cleanliQeBs,  and  certain  peculiarities,  iosuffldent 
to  show  mental  incapacity. 

Appeal  fnun  orphans*  court  Phllade^hla 

coun^. 

The  win  of  WlUlam  E.  Knight,  In  favor  of 
James  Bond,  was  admitted  to  probate.  From 
the  decision  of  the  register  of  wills,  so  ad- 
mitting the  will,  William  A.  Bond  appealed; 
and  with  this  appeal  was  heard  the  appeal 
of  George  H.  Harroatead,  guai-dian  of  Emily 
O.  Addy,  under  petition  for  leave  to  inter- 
vene. From  the  decree  of  the  orplians'  court 
dismissing  their  appeals,  they  again  appeal. 
AtUrmed. 

The  i-eport  of  the  auditing  Judge  (Penrose) 
was  as  follows: 

"The  decedent  died  June  B,  1882.  The  pa- 
per offered  as  his  will  was  necuted  Jann- 
aiy  21.  1887.  It  was  admitted  to  probate 
by  the  register  of  wills  September  23,  18^ 
The  petition  for  appeal  was  iwesented  to  the 


court  October  15,  1882.  The  peUtlMi  bj  the 
guardian  of  Emily  O.  Addy  toe  leave  to  ji- 
tervene  was  presented  April  Ifih  18S3.  Tie 
petition  for  the  appeal  alleges  (1)  tha: 
the  time  of  his  deatli  the  decedent  wis  tii; 
ownerof  both  real  and  pnscmal  estate;  (2)  tlst 
at  the  time  of  the  execntUm  of  said  all^ 
will  be  was  notof  sound  dlqposhog  mind,  mem- 
ory, or  undn-standing.  or  capable  of  mat^ 
a  valid  will;  (3)  that  'said  writing  wsspic- 
cured  by  nndoe  biflnence  »erdsed  by  Jama 
B<md  and  otbws  to  Induce  him  to  make  aiid 
Instnimeirt';  (^  iiiat  tb»  ssid  WUUsm  £ 
Knight  left  surrivlng  blm  no  widow,  k 
fathOT,  no  mother,  nor  Ivothets  or  sisten,  o: 
othw  heirs  and  next  of  kin  known  ttf  fk 
petitioner,  who  Is  a  devisee  and  legatee  m- 
der  a  wlU  In  date  to  that  ao  admitted 
to  probate  by  the  reglstw.  The  Issues  iske^ 
for  are  (L)  whether  the  said  'William  L 
Knight  was  at  the  time  of  the  alleged  ex- 
ecution of  said  Instrument  of  aoond  diapas- 
lug  mind,  monory,  and  understandhig,  and 
ct  snfflelent  legal  capadty  to  make  a  tsIh! 
will  and  testament;  (2)  whether  the  u.1 
William  B.  Knight  was  Induced  to  wiit 
said  paper  writing  by  undue  inflnenee  of  tlie 
said  James  Bond  et  ottaws. 

"The  petition  by  the  guardian  of  Onilr 
Gertrade  Addy  tor  leave  to  intnrene  sllegn 
that  she  Is  a  gmndchlld  Samuel  Addr.  > 
btothw  of  the  decedent  who  was  known  ^ 
the  name  of  Knight  Instead  of  Addy,  from 
the  fact  that  his  moUier  was  named  Uur 
Knight  *  *  *  the  lawful  wife  of  Geoir 
Addy,  who  was  the  fSther  of  said  SsntvA 
Addy  and  said  WUlIam  B.  Knight*  aad  tint 
at  the  time  of  the  alleged  execntkm  of  tbe 
paper  admitted  to  probate,  William  B.  Ko^t 
was  not  of  sound  mind,  etc,  oqiaUe  of  Halt- 
ing a  will,  and  that  such  lncflvs<^  Iwd  a- 
Isted  for  twent7<tiu«e  yesis  and  npwaids. 
It  further  averred  that  Bmlly  Gertrude  Addf  { 
*ls  one  of  tbe  heirs  of  the  said  Bamud  Addy. 
her  grandfather,  who  was  die  only  broOMrof 
the  said  William  B.  Knight  decwsed.  and  if 
therefore  an  fa^,  and  cms  of  the  n^  ^ 
kin.  ot  the  said  WlUlam  E.  Knight  deccssoL 
and  entitled  to  a  share  of  the  estate*  TU 
answer  of  the  proponent  to  the  original  pe- 
tition denies  the  allegations  of  want  of  tes- 
tamentary capacity  and  of  nndue  tnfinwe. 
and  also  avers  that  the  appdiant  has  so  in- 
terest such  as  entitles  him  to  an  appeal  bus- 
much  as  the  will  under  which  he  dalms  wat 
executed  in  Novemlier,  1870,  while  there  mu 
a  subsequent  will  executed  in  Jnly.  ISSS. 
which  lie  'was  not  named  nor  iatensttd. 
The  answer  to  the  petition  to  interrene  ^  I 
nies  that  the  decedent  was  a  brother  of  Saa-  ' 
uel  Addy,  or  that  Bmlly  Gertrude  Addy  :f 
an  heir,  or  one  of  hls*next  of  kin.  It  BTen 
that  he  was  at  ail  times  not  <mly  capable  of 
making  a  will,  but  that  he  was  'a  man 
unusual  Intelltgence,  and  so  euccessful  in  tu5 
business  that  he  kept  the  respect  and  coo- 
fldence  of  those  who  dealt  with  him,  aai 
mslntalned  from  It  a  competent  liveUbood-' 
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t  aska  that  the  right  to  Interrene  be  with* 
leld  nutil  the  petitioner  ahall  aatlafy  the 
nnrt  that  hla  wud  la  of  kin  to  the  dece- 
lent 

"Dr.  Jamea  Btmd,  the  father  of  James  Bond 
jid  WlUlam  A.  B<md,  the  proponent  and  the 
«lfiliial  Gonteatant,  vaa  a  drugdat  He  lived 
vlth  hla  mother  In  a  faooae  of  which  he  vaa 
he  owner,  at  tba  aontbeaat  «omer  of  Tenth 
md  Locuat  atreeta,  in  thla  dty.  He  had 
lullt  thla  bonse  many  years  before,  and  one 
IT  more  of  the  lower  rooms  were  occnpled  aa 
da  store  or  place  ot  Inialnesa.  The  decedent, 
vhoee  mother  was  a  sister  of  Mrs.  Bond, 
ras  tHnn  In  England,  but  came  to  thla  ooim- 
ry  when  very  young,  and  became  a  member 
if  the  family  of  hla  aunt  He  \raa  sent  to 
chool  for  aome  time,  and  afterwarda  was 
alun  by  Dr.  Bond  Into  the  dmg  ator^  ai^ 
horonghly  Instructed  in  that  bualneas.  Dr. 
iond,  who  married  late  In  life,  died  In  X8— . 
eavlng  a  widow  and  three  chlldren,--Jsme8, 
l\'lUlam  ▲.,  and  Kate  Bond,— minors,  of 

vbom  James,  the  eldest,  was  then  about  

rears  of  agfc  It  does  not  ain>ear  from  the 
tTldence  when  Dr.  Bond  moved  from  the 
Kniae  at  Tenth  and  Ziocnst  streeti^  but  at 
lome  time,  either  while  he  lived,  or  tmme- 
llately  after  his  death,  Dr.  Knight,  as  the 
lecedut  was  always  called,  became  the  pro- 
irietor  ot  the  bualneas,  and  acquired  the  ez- 
aoslve  ocetqiancy  of  the  bonaa;  paying,  aa 
lent,  and  for  the  right  to  oae  various  pro- 
Hletaiy  medtdnes,  f  60  a  week.  He  seoued 
a  have  looked  upon  Dr.  Bond  as  his  bw- 
ifactor,  and  always  attributed  his  success 
n  business,  and  his  pro^erlty,  to  him.  la 
November,  1870,  wblle  Dr.  Bond's  children 
rae  stm  In  tlielr  mlnori^,  he  executed  a 
ffill  giving  his  property  to  them  In  equal 
ibarea.  It  Is  under  this  will  that  WUlIam  A. 
Bond  claims  the  right  to  contaat  ISna  will  now 
n  controversy.  In  July,  1883,  Dr.  Knight 
Hcecuted  a  aeccmd  will,  1^  which  he  gave 
ila  estate  to  the  mother  of  his  former  bene- 
iclariea,  who  In  the  meantime  bad  become 
he  wife  of  M.  J.  Mltchestm,  Hsq.  In  Jan- 
ury,  1887,  Mr.  Mlteheson  bting  then  dead, 
le  executed  tiie  present  will;  the  ressons 
iFhIcb  Induced  his  change  of  liUentlon  being 
let  forth  In  the  testimony  of  Mr.  Mellon,  Xsy 
trbom  the  vlU  ms  drawn.  For  slzty-flve 
rears  of  his  Ilf^  Dr.  Knli^t  lived  In  the 
lOQBe  at  Tenth  and  Locust  streets,-  whwe 
le  carried  on  his  business,  and  where  he 
lied.  Though  be  became  an  American  dt- 
xea,  he  seems  to  Irave  retained  many  of  the 
deas  and  peculiarities  of  an  Englishman  of 
the  class  to  which  he  bdonged.  He  was  old- 
Caahioned  In  his  notions  and  In  his  habits. 
In  bis  eftriy  life  he  was  not  allowed  to  as- 
nclate  with  persons  of  his  own  age,  or  to 
Dfngle  with  society,  and  his  devotion  was 
to  bis  business.  As  a  natural  consequence, 
trtien  among  strangera  he  was  very  shy, 
Awkward,  and  Ul  at  ease,  though  In  his  house, 
vhvn  he  hsd  spent  his  whole  life,  he  was 
Itlofful  and  nnreatralned,  especially  when 


aurrounded,  aa  be  generally  waa,  by  persons 
much  youngw  than  blmselL  He  cared  little 
or  nothing  for  his  personal  appearance.  Hla 
dreaa  was  adapted  more  to  comfort  than  to 
elegance,  and  was  made  to  fit  very  loosely 
because  of  a  phytfcal  trouble  (hemls)  which 
cauwd  him  great  suflolng.  He  was  not  at 
all  particular  about  keq>tng  either  hla  face 
or  bands  clean,  and  their  condition,  as  well 
as  that  of  his  ekttblng,  indicated  In  a  strik- 
ing way  the  nature  of  his  dally  avocation. 
He  was  very  kind  to  the  poor  and  to  those 
reQuirlng  assistance  and  few  who  applied  to 
him  representing  that  they  were  dlstreased 
wait  away  empty-handed,  though  his  gifts 
of  this  character  were  never  extravagant 
He  was  a  bachelor,  and  after  Dr.  Bond  re- 
moved from  the  house  a  Mrs.  Lowry  came, 
with  her  family,  to  reside  with  him,  and 
rcanalned  until  her  death.  In  1880,  and  in  the 
Call  of  that  year  Airs.  Atwood  (or  Mra.  Addy, 
aa  she  then  waa)  took  her  place;  bringing 
with  her  her  mother  and  her  daughter,  Bml- 
ly  Qwtrude  Addy  (on  whose  behalf  the  pe- 
tiUou  to  Intervene  has  been  filed),  then  a 
child  of  aboot  nine  years  frf  sge.  Mrs.  At- 
wood testified  that  Mr.  Addy,  her  flrat  hus- 
band, was  a  nephew  ot  Dr.  Knight,  that  be 
was  lost  at  sea  in  1883,  and  that  after  she 
became  a  widow  Dr.  Knight  showed  great 
Intttwt  in,  and  provided  for,  ber.  She  was 
thui  boarding  with  her  Sister,  Mrs.  Clara 
Cfdilns,  at  whose  house  Dr.  Knight  called 
soon  after  hearing  of  the  death  of  Mr.  Addy. 
Mrs.  Collins  saw  him  thai  for  Uie  first  time. 
Mrs.  Addy,  with  ber  daughter  and  mothor, 
ranalned  with  Dr.  Knight  at  his  bonse, 
Toith  and  Locust  streets,  imtll  his  death,  in 
June.  1882.  During  the  first  part  of  this 
period.  Dr.  Knight  ^vlded  eve^^thing  re- 
quired for  the  family,  and  paid  all  expenses. 
Afterwards  she  became  the  wife  of  Albert 
F.  Atwood,  who  also  became  an  inmate  of 
the  household.  How  much  be  contributed 
In  tile  way  of  siyipnt  doea  not  appear.  It 
was  probably  not  much,  aa  he  was  on  in- 
valid for  two  or  three  yew»  after  hto  mar- 
riage. 

"Of  the  twen^  witnesses  examined  on  be-  ■ 
half  of  the  conteatants,  two  were  the  con- 
testants thonatives;  nine  woe  rdatives  of 
Emily  6.  Addy,  or  direcUy  Intasated  In  hav- 
ing the  will  set  udde;  one  was  a  pbyslclan 
who  met  Dr.  Knight  on  a  dngle  occasion  sev- 
eral years  after  the  execution  of  the  wUl;  two 
had  bera  in  his  employ,  one  as  orraud  be^  and 
the  other  aa  aadstant  in  the  store;  another 
had  sold  shoes  to  bim;  two  othors  had  dealt 
with  him  In  business;  and  the  others  wo-e 
neighbors,  one  of  whmu  (Andrew  Gillespie) 
testified  strongly  in  fiivor  of  his  capouAty. 
and  tho  others  said  nothing  that  in  the  least 
Impugned  it.  In  view  of  the  fixed  and  Incon- 
trovotlble  fact  that,  during  all  the  time  it  Is 
sought  to  have  It  believed  that  Dr.  Knlgbt 
was  incapable  of  taking  care  of  himself  and 
disposing  ot  hla  property,  he  waa  actually  car- 
rying on  a  business  requiring  the  possession  of 
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tiie  very  qualities  of  mind  vhlcta  are  alleged 
to  bare  been  wanting,  it  la  difficult  to  treat 
with  aerioiuneaa  the  testliiiou7  offered  by  the 
eonte^tantB.  He  started  life,  It  woqM  seem, 
without  a  dollar,  and  his  bnaineni  abiU^, 
his  indufitrr.  bis  frngallty.  and  his  sound  judg- 
iLent  as  to  Investments,  acquired  tba  estate 
(estimated  at  9^,000  to  «SO;OaO)  whlcb  has 
InduceJ  this  contest  He  gare  penmiU  at- 
tention to  his  budness  almost  to  the  day  ot 
hli  death,  and  during  all  of  the  time  ooTered 
by  the  testimony  he  took  care,  not  only  of 
h-mwU,  but  of  many  of  those  who  now  assert 
his  ImbeclUty.  The  wttiiesses^  whose  knowl- 
edge was  doived  from  se^ng  him  in  his  own 
house,  speak  Af  his  lU-fltttng  ctothcs;  his  dirty 
bands  and  &ce;  his  haUt  of  helping  himself 
at  table,  and  eating  with  bis  tnsm;  Us  In- 
distinctneBS  of  speech;  his  biabillty  to  'carry 
on  a  connected,  Intelllgrat  oonTersatlon';  his 
fondness  for  repeating  Uie  same  story,  though 
wltliout  pdnt,  and  often  TOlgar  or  obscene  in 
its  characttt-;  his  lani^ilng  at  his  own  Jokes; 
bis  wiUlngnesB  to  sleep  In  a  dirty,  cluttered- 
up.  little  room  adjoining  his  sbiq;);  his  pnr< 
chase  of  old  bottles,  etc.  His  Bufferings  from 
hernia  sufficiently  account  for  the  'bagghiess' 
of  hta  clothing,  If  It  Is  necessary  to  account 
for  it,  and  for  his  habit,  referred  to  by  some 
of  the  witnesses,  of  allowing  his  trousers  to 
be  unbuttoned  <tboagb  concealed  by  bta  abop 
apron)  iprblle  in  the  house.  His  takdlstlnctness 
of  speech.  If  It  existed,  was  the  result  of  loss 
oE  teeth.  His  wUlingttess  to  put  up  with  the 
dirt  and  discomfort  of  the  place  ta  which  he 
altpt  was  probably  because,  bavlng  Iwgun  It 
when  a  hid  In  the  employ  of  Dr.  Bond,  he  had 
kept  it  up  from  haUt,  and  without  realizing 
a  condition  apparent  to  other  persons,  and  be- 
cause, pobaps.  It  was  easltr  tor  blm,  when 
called  upon  by  cnstoment  during  tbe  night,  to 
attend  In  the  store  than  If  be  had  slept  in  the 
upper  and  more  remote  part  of  the  house. 
His  alleged  InaMlity  to  carry  on  a  connected 
conversation  may  have  arisen  trom  want  of 
Olmgeniality  with  those  wtao  assert  tbe  tact, 
or  posslUy  trbm  tbelr  own  d^denclss  In  tills 
respect;  and  so  on  with  the  otbw  peculiari- 
ties refored  to  In  tbe  testimony.  As  to  his 
dirty  appearance  and  bis  habit  of  repeating 
bis  jok^  It  Is  not  many  years  since  a  i>opu- 
lar  wittidsm,  very  often  repeated  by  men 
wlMse  Bonndness  of  intellect  was  never  ques- 
tioned, attributed  any  uniurual  muddlness  is 
tbe  waters  of  tbe  Schuylkill  to  the  ablutions 
of  a  most  eminent  dtlaen  (also  a  druggist), 
distinguished  no  less  for  his  ability  and  pub- 
lic splrltedness  than  t<x  bis  contempt  for  the 
^emlnacy  which  regarded  personal  cleanll- 
n«s  as  any  part  of  one's  social  duty. 

*^o  all  the  witnesses  who  epoke  of  any  pe- 
culiarity on  the  part  of  Dr.  Knight,  tbe  follow- 
ing quesU(ms  were  put:  'From  your  actual 
kuowlodf:e  of  Dr.  Knight,  do  you  consldw  bim 
lit  or  i.ndt  to  make  a  will  7'  'From  your  actual 
knowledge  of  Mr.  Knight,  as  you  have  testi- 
fied bei'e  to-<lay,  do  you  consider  him  fit  or  un- 
fit to  make  a  will?'  'From  your  observation  i 


of  Mr.  Knight  for  tke  time  you  have  knor. 
him,  what  Is  your  i^uion  as  to  whether,' 
was  (tf  aahe  at  unsound  mind?'  and  'Do  r. 
consider  him  of  sane  mind;  competea: :: 
mika  a  will,  to  take  care  of  himself  and  ;fr  ^ 
erty  r  Tfaeas  questlonB  will  be  found  tmj  ^ 
forth  tn  the  tastlmany  of  Thomas  W.  iktC.c-\ 
nan,  a  clerk  og  salesman  tn*  a  sboe  sut 
whose  reason  for  any  (^inton  he  miglit  hrt 
upon  tbe  subject  was  based  lai^ely  upon  ±- 
fact  that  hi  summer  Dr.  Knight  bongbt  nai 
lined  shoes,  sevenU  sices  too  large,  whici  v 
never  laced  up,  while  in  tbe  ignlng  he  mLi 
*bny  light  colored  shoes,  with  rubber  it  u 
side,  audi  as  you  might  torn  a  Bomeit,  i>3 
put  tiiem  on  and  wear  Uion,  and  go  mt  c 
the  Btreet,  and  come  back  again,  and  itn 
candy,  buying  maple  sugar  oa  the  street  n-. 
OT  three  cents  apiece^  and  cmne  hi  aad  ^» 
them  to  us.'  This  witness  was  alio  m  i 
those  who  testified  that  Dr.  Ksl^t  Tu  o^t 
able  to  cany  on  a  sustained,  connected  oc- 
versatkHb'  The  questlonB  wne  ebjmei  it. 
and,  as  tbe  objection  was  jmstained,  we  iox 
know  what  the  answer  would  have  boL 
though  It  may  be  assumed  that  it  vaM  iatt 
been  very  decidedly  In  fovor  of  the  <o> 
testanta.  But  It  appeared  from  the  testfaur 
of  every  one  of  these  witnesses.  In  t( 
any  oplnton  so  assoted,  tbat  Dr.  Knigtfi 
memory  was  wholly  unimpaired,  that  he  ^ 
take  care  of  himself  and  bis  property,  ai 
that  he  was  of  extremely  accurate  imstna 
habtta.  It  Is  ttw,  they  said  that  Iw  kept'i» 
books  of  account;  at  leajrt,  that  tbcy  sv 
none;  Yet  he  always  remembered  whit  b 
securities  were,  where  tliey  w«e  fcqit,  wba 
they  fell  due,  and  where  to  go  to  collect  ilioi 
He  has  bis  box  in  tbe  Fidelity  Oompsnr,  »:i 
always  attended  in  person  to  lobklag  after  its 
contents.  Eto  sometimes  paid  small  Wlli  t 
small  Installmoits,  taking  tlie  monq'  a  i: 
came  Into  tiie  store;  but  he  always  rmmiax- 
ed  to  pfl^  than,  never  forgot  what  psit  t»A 
been  piUd,  and  never  offered  te  w  a  m>sA 
time  after  payment  in  fnlL  This  laat-say- 
ment  Is  not  quite  correct  Then  vas 
oecaslon— only  one— when  be  did  offer  to  ik  i 
second  time.  A  sister  of  Mia.  Atwood,  M.i 
CMUns,  for  a  year  or  more,  about  three  yta^ 
before  his  death,  did  his  washing  (for  It  seeci 
be  did  have  waahlng  dome,  notwltintaadfi^ 
what  the  witnesses,  many  of  them  Te)atiDU<^? 
oonnectionB  of  tbe  laundress,  say  to  the  «»- 
trat^.  and  once,  whoi  he  bad  paid  ter  for> 
we^a  wash,  he  afterwords  oBmi  paj^ 
a  second  time  to  her  husband.  The  UlL  it » 
probable,  was  not  a  very  la^  one. 
of  tbe  reasons  stated  by  Airs.  OoUins  fi?  l"^ 
opinion  as  to  the  teatamenmry  capadtr  o'  ^'^ 
Knight,  and  his  ability  to  take  care  of  ^■^ 
self,  was  that  when  be  called  at  her  ^^"-^ 
soon  after  the  death  of  Mrs.  Atwood's  6>i 
husband,  to  see  her  (Mra.' Atwood).  be  m:-^ 
a  second  risHt,  la  the  course  of  a  abort 
bringing  with  him,  for  her,  ^  secnnd-lm'^ 
picture  and  soup  ladle';  but,  as  Mrs.  .4tv» ' 
one  of  tiie  witnesses  most  relied  on  br  '> 
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□testantfl,  makes  no  reference  to  this  occrur- 
Qce,  It  Is  fair  to  assome  that  the  Incongruity 

the  gift  was  less  real  than  apparent  The 
cture  appears  to  hare  bad  sonie  merit,  as  It 

Btlll  preserred,  after  a  lapse  of  ten  or 
reive  years.  There  was  no  evidence  what- 
-er  of  nudoe  Inflnence,  and  Mrs.  Atwood. 
bose  testimony  shows  that  Dr.  Knl^f a 
emory  was  unimpaired  almost  to  the  day 
bis  deatti,  shows  Twy  strikingly  the 
■oandlesmesB  of  th«  assertlMi  that  be  was 
itUy  posnaded  to  dtapose  of  bis  proper^. 

month  or  two  before  be  died,  shs  says 

put  the  question  to  btm  as  to  how  nmeh 
>  was  worth,  and  I  never  knew  antU  tbat 
me.  and  be  aald  about  $41^000.'  She  often 
K>Ke  to  him  about  making  a  will,  and  urged 
«  claims  at  bar  daivhter,  Bmlly  Gortruds 
ddy,  and  of  herself.  The  daofl^ter  q»pean 
•  hare  been  still  more  Importunate.  H» 
iDt,  Mrs.  Braker,  who  testified  In  her  behalf, 
lys:  'Gerty  used  to  say,  "Now,  uncle,  I  tUnk 
Ml  are  awful  mean  not  to  bare  those  papers 
sed."  oniere  was.  a  life  Insurance  she  al- 
ays  understood  ahe  was  to  have,— the  doc- 
ftt  Ufe  insnmnee.  He  would  say,  "Bosb, 
ash!  I  wUl  hare  that  alt  right'"  It  Is 
rtdent  that  an  of  fbis  was  long  after  the  will 
ow  la  oontxoT«^r,  and  It  Is  evident  also, 
■t  no  doubt  was  entwtaiued  at  that  time 
poD  the  subject  of  the  tntator's  competency 
1  dispose  of  bis  property.  It  Is  proper  to  no- 
es that,  aUbougli  Mr.  William  A.  Bond  was 
lUed  to  testify  in  tats  own  tevor,  be  gave  no 
itimation  of  an  opinion  adTeise  to  the  ca- 
adty  of  Dr.  Knight  to  make  a  win,  nw, 
lougb  be  had  known  blm  ever  since  be 
iu  bom,  did  he  state,  nor  was  he  asked  to 
late,  a  single  instance  of  Irrationality,  or  tn- 
bllity  to  take  care  of  himself  and  bis  prop- 
rty. 

"It  Is  scared  necesBary  to  refer  to  the  evi- 
ence  in  support  of  the  wIlL  Uany  witnesses 
r  the  highest  mpectabDlty  and  Intelligence 
ore  testimony  as  to  the  Intollectual  ability 
f  Dr.  Enlgbt  Muiy  of  than  were  his  Deh- 
ors and  life-long  acquaintances,  wbo  bad 
hown  their  confidence  In  the  most  practlcai 
mnner  by  dealing  at  his  store,  and  having 
rescrlptlons  toe  themselves  and  tbelr  families 
ompounded  by  him  in  preference  to  his  as- 
Istants.  Among  these  witnesses  were  Major 
■  I^wla  Good,  a  member  of  the  board  of 
ealtb;  Mr.  Peter  P.  Breen,  formerly  acting 
reasurer  of  the  mint;  Coroner  Ashbrldge; 
Ir.  John  L.  P.  Wilson;  Mr.  Thomas  S. 
'rortou;  Mr.  Paul  J.  Henon;  Dr.  S.  K. 
'r»se;  Mr.  Cbaries  Watson,  a  salesman  in 
hp  employ  of  Robert  Shoemaker  &  Co.;  and 
tliers.— wlwse  dealings  with  him,  In  the  way 
f  buslnABS,  had  been  carried  on  for  many 
aara.  The  will  was  drawn  by  Joseph  Mtf- 
H8,  Bsq..  In  his  office,  from  instmctlona  then 
tlren  to  him  by  Dr.  Knight  Id  parson.  Tliere 
tufc  00  Interference  or  suggestion  by  any 
bird  i>er8(Hi.  The  language  of  the  will  was 
ubstautlally  tbat  used  by  the  testator  hlm- 
«U,  the  reasons  which  luduced  It  being  then 


stated  by  him  to  Mr.  Mellors.  It  was  care- 
folly  read  by  him,  and  ddlberately  executed 
in  the  presence  of  wttneasea;  and  all  of  this 
occurred  more  than  five  years  before  his 
death,  when  be  was  not  ovex  sixty-elgbt  years 
old,  and  when  both  Us  physical  and  mental- 
condition  was  entirely  milmpaixed.  Upon  the 
evidence  c^ered,  no  verdict  against  tbts  will 
wotOd  be  possibly  and  the  lasoes  aaked  for 
must  tbecefOTe  be  refused.  It  Is  pvapet  to  add 
that  the  only  evldoice  of  relatlooabip  on  tiie 
part  of  Btadly  Gertrnde  Addy  to  the  testator 
is  (bund  in  the  testimony  of  ber  mother,  Mrs. 
Atwood,  from  whose  cross-examlnatkm  it  Is 
apparoit  tiut  the  alleged  relatlonsh^  la  at 
least  the  sid>]<ct  of  vwry  aerlous  doubt;  but  In 
the  view  takoi  ot  evidence  with  regard 
to  teatamoitary  capacity,  eqpedally  as  thers 
are  two  wills  between  the  one  admitted  to 
probato  and  any  possible  right  under  the 
Intestate  law,  the  qnestion  itf  rehttlinudilp  be- 
comes wholly  miimportant" 

The  opinion  of  the  court  b^ow,  per  the 
presiding  Justice,  overruling  exo^tlims  to  the 
action  of  the  andtttaig  Jndge  In  dlamiaslng 
the  appeals  ttom  the  r^^ter  of  wills,  was 
as  tollows: 

"Testator  executed  the  will  In  contest  Tan- 
naiy  21,  1887.  On  June  9,  1S92,  ftve  years 
and  almost  five  months  afterwards,  he  died 
to  the  bouse- where,  during  sizty-flve  years 
of  bis  life,  he  resided  and  carried  on  bual- 
ness.  It  iM  BOW  allied  he  waa  of  uasoiind 
mind,  and  did  not  poseesa  aufilclent  testa' 
mentaiy  capacity  to  «iable  him  Intelligently 
to  dispose  of  hla  estate,  and,  furtb«r,  tbat  the 
execution  of  bis  wUl  ms  proenred  by  undue 
and  iminvqper  Influioice  exercised  by  the  sole 
legatee.  A  vast  amount  of  testimony  waa 
submitted  both  by  the  eonteatanto  and  oa 
btituUf  of  the  proponent,  and  aftw  a  careful 
review  of  all  that  has  been  laid  before  ns, 
and  fall  consideration  of  the  exhanatlvo  ar- 
guments of  counsel,  we  can  readi  no  other 
oondnsion  than  tbat  expressed  by  the  Judge 
iQKm  the  T'Wt'^Tg  of  the  appeal,  when,  In  his 
finding,  he  says:  In  view  of  the  fixed  and 
IncontrovettlUe  flact  that,  during  all  the  time 
It  Is  sought  to  have  It  believed  that  Dr. 
Knigbt  was  incapable  of  taking  care  of  him- 
self and  dlqweing  of  bis  profierty,  he  was 
actually  carrying  on  a  business  requiring  the 
possesaton  of  the  very  qualities  of  mind 
which  are  alleged  to  have  been  wanting,  It 
Is  diffltnlt  to  treat  wU2i  aerlouaness  the  tes- 
timony offwed  by  tbe  .contestants.  Be  stul- 
ed  life.  It  would  seem,  without  a  dollar,  and 
by  his  buslneas  ability,  hla  todostry,  his  fru- 
gally, and  Us  soimd  Judgment  as  to  invest- 
ment^ acquired  tbe  estate  (estimated  at  f  15,- 
000  to  ¥60,000)  which  has  todoced  this  con- 
teat  He  gave  personal  attention  to  his  busi- 
ness almost  to  the  day  of  his  death,  and  dur- 
ing all  of  the  time  covered  by  tbe  testimony 
he  took  care,  not  only  of  bUnsel^  but  of  many 
of  those  wbo  now  assert  his  Imbecility.' 
What  is  here  aald  is  fully  sustelned  by  the 
testimony,  and  satisfactorily  disposes  of  tbe 
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alleged  ansoondnen  of  mind  of  the  teetator. 
And  so  wttb  the  charge  that  undue  Influence 
bad  been  exercised  by  the  legatee,  whereby 
testator  was  depriTed  of  the  free  and  im- 
contLvIled  dUqxwltlim  of  hla  proper^.  But  of 
this  we  are  unable  to  dlsco7»  the  sUghtest 
evidence.  Nether  undue  taiflnoice  anidoyed 
by  the  l^tee  to  obteln  the  beQueat  ia 
shown,  nor  any  artifice,  decqttlon,  or  per- 
Buaaton  practiced  by  him.  The  entire  testt- 
mony  la  dear  and  satisfactory,  beyond  a 
reasonable  donbt,  that  the  testator,  althou^ 
eccmitrif^  peculiar,  and  sloroily  In  bis  ocm- 
duct,  conToraation,  peraonal  habits,  and  a^ 
tii-e,  was  poaaeaaed  of  full  testamentary  ca- 
pacity, and,  in  tiie  dlsposltlan  ttf  hla  estate, 
exercised  his  free,  untrammeled  wUL  And 
as  said  by  the  anpreme  court  In  the  very  re- 
cent case  of  In  re  Pensyl's  Bstate,  167  Pa. 
St  465,  27  AtL  689,  'Vlewbig  the  testimony 
In  Its  most  fftTiwable  lUM  there  Is  nothing 
tai  It  that  would  warrant  any  joxy  bi  render^ 
Ing  a  verdict  against  the  validity  of  the  wUL' 
The  exertions  are  tiierefore  dlnnlssed,  and 
the  decree  dlBmlasfng  the  appeal  affirmed." 

William  Gorman  and  H.  C.  Terry,  for  ap- 
pellant J.  P.  Townsend  and  S.  Hunn  Han- 
son, for  appellee. 

PBR  OUBIAH.  TUa  case  came  Into  the 
orphans*  court  on  am>eal  from  the  dedalon 
of  the  register  of  wllla  admitting  to  probate 
the  paper  alleged  to  be  the  last  will  of  WD- 
Uun  B.  Knight  deceaaed,  and  was  regular- 
ly proceeded  In  before  one  of  the  Jadgea  of 
that  court  who,  upon  consideration  of  the 
testlmiKiy  Introduced  by  the  parties,  came 
to  the  condnsion  tiiat  there  was  practically 
no  erldence  of  undue  influence,  and  that  the 
testimony  relied  on  to  prove  want  of  testa- 
mentary capacity  -mm  quite  insufilclent  to 
justify  an  lasoe.  He  tiierefore  dismissed  tiie 
appeals,  and  ordered  the  record  to  be  re- 
mitted to  the  res^stn-  of  wills.  Bxc^tions 
to  this  action  of  the  auditing  jud^  having 
been  flled,  and  duly  considered  1^  the  oourt 
In  banc,  the  same  were  dismissed,  and  the 
dea-ee  was  affirmed. 

Prom  a  careful  consideration  of  the  testi- 
mony In  connection  with  the  clear  and  con- 
vindng  r^rt  of  the  auditing  judge  and  the 
opinion  of  the  court  bdow,  we  are  aatisfled 
there  was  no  error  in  refusing  to  award 
either  ot  tiie  issues.  Kor  do  we  think  there 
la  anytiflng  In  either  of  the  27  spedflcations 
of  &TOT  tiut  requires  dlscnsdra.  All  the 
questions  that  are  worthy  of  consideration 
have  been  suffldently  noticed  In  tiie  repwt 
and  opinion  above  referred  ta  The  learned 
auditing  Jndge'a  rulings  oa  questions  of  evi- 
dence ore  substantiaUy  correct;  and  as  to 
the  effect  of  the  testimony,  as  an  entirety, 
we  folly  concur  In  the  condu8i<»i  announced 
by  the  learned  presldoit  of  the  court  below, 
wherein  he  says:  *rrhe  entire  testimony  Is 
clear  and  satisfactory,  beyond  a  doubt,  that 
the  teatator,  although  eccentric,  peculiar,  and 


slovenly  In  his  cradnet  eniTeraatSon,  per- 
sonal baMta,  and  attlr^  wan  poaocoaed  of 
full  testamentary  capacity,  and,  in  tbe  di»- 
poaltion  of  hla  eetat^  exercised  his  free,  m- 
tmmmeled  will."  As  we  said  In  Re  Pensyri 
Estate.  157  Pa.  St  466,  27  Atl.  6G9,  vlewji; 
the  testimony  In  Its  most  fn.vorabie  ViXt 
thm  is  nothing  in  It  that  would  wansnt 
any  jury  in  rendering  a  verdict  tlK 
vallfUty  of  the  wilL  The  oontroIUng  qo^ 
tions  have  beoi  so  fully  considered  by  tte 
court  below  that  further  comment  la  nnnecw- 
Ba*7'  Decree  affirmed,  and  qipcal  dismissed, 
with  costs  to  be  paid  by  appellantn. 


Afipeal  of  FASSETT  et  al. 
(Supreme  Court  of  PeD&sylTania.     April  15^ 

18^) 

Gift— Of  Moxet  Ddx— Condition. 

1.  A  gift  of  tnoQer  due  tbe  donor  from  d» 
donee,  by  giTiDs  a  receipt  therefbr.  ia  Talk.  ' 
though  no  money  Is  actoally  paid,  and  thoofk 
there  is  no  surrender  of  the  reoognixance.  which 
binds  the  donee  for  the  juyment  not  merdr  c( 
anch  money,  but  of  sums  to  become  due  in  tbe 
future. 

2,  Testimooy  of  a  donw,  who  g^ave  diod^t 
due  from  a  donee  by  giving  htm  a  receipt  there- 
for, that  "I  signed  his  receipt,  iHit  I  nenr  r*-  I 
ceived  any  money,  bat  I  supposed  he  woaU  ps;  | 
me  when  he  got  able,"  and  that  "he  said,  it  I 
needed  it,  and  ne  got  able,  be  would  pay  me,  act 
withstsndiug  I  had  given  him  this  receipt"  Aoa 
not  show  that  the  gift  was  on  a.  conditioii. 

Appeal  from  court  of  common  pleas,  Wy- 
oming county. 

Under  a  judgment  In  bvor  of  John  B 
Fassett  aud  Mary  J.  Fassett  In  an  action  b\ 
them  against  H.  C.  Frost  certain  real  estai- 
of  H.  C.  Frost  was  sold,  and  from  the  de- 
cree distributing  the  fund  derived  tberefrvx 
said  John  B.  Fassett  and  Maiy  J.  Fassen 
appealed.  Reversed. 

The  land  formerly  belonged  to  Jason  Frost.  ■ 
and  after  his  death  It  was  taken  by  his  sox  i 
H.  C.  Frost  in  paititlon  proceedlnss,  char^^J 
with  a  cei-taln  sum,  tbe  interest  on  whic^ 
was  to  be  paid  annually  to   Mary  Frost 
widow  of  Jason  Frost   The  fond,  besides  be- 
ing claimed  by  the  Fasaetts  under  their  judg- 
ment was  claimed  by  N.  H.  Davis  &  Co- 
and  Sholer  &  Clark,  under  assignment  by  tiit  : 
widow  of   the  arrearages  of   her    anneal  ; 
charge,  which,  they  claim,  has  not  been  j^Id  | 
or  satisfied.   To  defeat  this  claim  the  Fas- 
setts  proved  that  the  widow  gave  H.  C.  Frot: 
a  receipt  for  all  arrearages  down  to  and  in- 
cluding the  year  1888  and  contended  tha: 
this  was  a  discharge  or  relinquishment  th«f^ 
of  pro  tauto.   The  decree  a^waled  Ctom 
no  effect  to  the  receipt 

Ghas.  B.  Terry  and  B.  J.  Jordan,  fbr  Mp- 
pellants.  Wm.  Maxwell,  Charles  IC.  L«a  and 
James  W.  Flatt  tor  i^ellees. 

ORBBN,  J.  Hie  auditor  tound.  tq;M>n  abnr- 
dant  testimony,  "that  Mary  Frost  gave  i> 
bOT  son,  Henry  G.  Frost  a  written  rece:rt 
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!or  all  arrearages  of  dower  due  her  up  to 
\prll  ao,  188S."  It  la  b^ond  all  question 
that  br  thlB  action  the  widow  Intended  to 
lire,  and  did  give,  to  her  son,  absolutely 
md  wlthont  any  condition,  all  the  arrearages 
it  dower  wblch  were  dne  her  to  the  date 
iientioned.  A  title  by  gift  la  Just  as  good 
18  a  title  by  deed,  and  cannot  be  revised 
ifter  the  gift  la  completed.  In  this  case  the 
lonor  has  never  revoked  the  gift,  or  attempt* 
?d  to  do  so;  and  It  Is  not  In  the  power  of- 
my  other  ptfson  to  do  so  for  her,  nor  could 
ibe  do  so  herself,  after  it  was  completed, 
rbe  sabject  of  the  gift  here  was  money  dne 
;o  the  donor  from  the  donee.  If  the  money 
lue  had  actually  been  paid  by  the  donee  to 
cbe  d(mor.  and  the  receipt  given,  and  then 
the  donor  had  handed  back  the  money  to  the 
locee,  no  posilble  question  could  have  arisen 
IS  to  the  eHfect  of  the  transaction.  But  the 
banding  of  the  money  back  and  forth  was 
Hitlrely  unnecessary,  and  therefore  the  ifiv- 
log  of  a  receipt  was  Just  as  efflcadoos  to  exi- 
rinsaiab  the  title  of  the  donor  to  the  mon^ 
IB  If  Its  bodily  transmission  from  the  one 
to  the  other,  and  bade  again,  had  actually 
takeo  pUu».  The  question  arises  only  be* 
tweoi  the  donor  and  donee.  No  rights  of 
.Teditors  of  the  donor  are  tBTOlved,  because 
ibere  were  none.  As  to  any  subsequent  as- 
signees, they  could  not  take  what  the  donor 
;«iild  not  give  them,  and  they  could  only 
take  what  she  had  to  give;  that  Is,  moneys 
iw  tor  dower  after  April  20,  188S.  These 
i-ODddaatl<as  are  quite  anffldent  to  dispose 
at  the  CB8& 

Some  attempt  is  made  to  affect  the  vuUty 
sf  the  gift  by  an  effort  to  clothe  It  with  a 
L-oadltlon,  but  it  Is  altogether  futile.  It  Is 
irpied  that  because  no  money  was  actually 
laid,  and  the  reoognlaance  was  not  snrren- 
lered,  there  was  no  good  legal  gift  As  to 
the  surrender  of  the  recognizance,  It  was 
neither  feasible  nor  essential  to  the  gift 
further  payments  In  the  future  woold  be- 
time  due  under  It  and  It  could  not  be  sur- 
rendered by  the  widow,  even  If  she  had  so 
leslred.  As  to  the  payment  of  money  for 
the  receipt  If  that  were  neceasaryi  there 
xnild  be  no  such  thing  as  a  gltt  of  money 
loe  to  the  donor.  If  It  had  to  be  purchased 
ind  paid  ftv.  It  woold  not  be  a  gift  at  all. 

The  effort  to  prove  a  conation  la  equally 
untenable.  The  argumoit  Is  founded  upon 
the  testimony  of  the  widow.  She  says.  "I 
jigoed  his  recdpt,  but  I  never  received  any 
non^,  but  I  supposed  he  would  pay  me 
trben  he  got  abl&"  Of  course,  her  supposl- 
:Ioo  im  this  BObJect  Is  only  a  supposition, 
md  not  a  condition  ot  the  gift  In  the  least 
?oc8lb1e  Bean.  Again  she  testified,  "Re 
aid.  If  I  needed  it  and  he  got  able,  he 
irould  pay  me^  notwithstanding  I  bad  given 
!ibn  this  receipt"  As  It  has  not  yet  been 
proved  that  her  son  has  ever  been  able  to 
pay  this  money  back,  or  that  hie  mother 
needed  it  this  remariE  of  the  son  would  be 
atterly  Ineffectual  to  defeat  the  gift  even 


if  It  had  amounted  to  a  condition  of  the  gift 
But  it  never  had  any  such  quality.  It  was 
not  exacted  by  the  mother  as  a  term  of  the 
gift  nor  conld  it  be  pretended  to  be  of  any 
higher  dignity  than  a  mere  casual  remark  of 
the  son.  It  had  nothing  to  do  with  the  gift 
The  numerous  authorities  cited  In  the  argu- 
ment for  the  appellees  are  altogether  wide 
of  the  mark.  They  are  not  relevant  to  tiie 
question  at  stoke  here-  The  subject  of  the 
gift  was  moneys  due  to  the  donor  for  arree^ 
ages  ot  dower  due  to  her  by  the  donee.  She 
gave  them  to  blm  In  the  only  way  In  which 
such  a  gift  could  be  made,  via.  by  a  receipt 
In  full  to  a  certain  date.  That  act  was  ab- 
solute, nnqnallfled,  completed  by  a  delivery 
of  the  receipt  to  the  donee,  never  questioned 
by  the  donor,  and  completely  ^cadons  to 
convey  her  title  to  the  arrearagtti  due.  That 
Is  all  that  Is  necessary  to  make  a  comidete 
and  perfect  gift  of  sneh  a  sobject-matter. 
The  aarignments  of  error  are  all  sustained. 
The  decree  of  the  court  btiow  is  reversed, 
at  the  CMt  of  the  appellee  and  the  record  is 
remitted,  wltik  Instructions  to  distribute  the 
fund  In  accordance  with  this  <q>lnIon. 


TINOST  V.  LBBANON  &  A.  BT.  RY.  CO. 

(Siqtreme  Court  of  PennsylTanla.    April  15, 

1S95.) 

Bleotbic  Strbbt  Cah— Boariso  Horbbs— Nsou- 
gbncb— ezcbmiva  speed— evidbk ob. 

1.  Defendant  sbeet-rallway  company  can- 
not be  held  liable  for  damages  caused  hy  the 
scaring  of  plalntiiTs  hone  by  defendant'*  elec- 
tric car,  on  the  noand  that  it  was  caused  by 
ezceBBlTe  speed  of  the  car,  on  the  testimony  of 
plaintiff  that  the  ear  was  moving  "fast"  "pret- 
ty fast"  "at  full  headway."  and  "awiftly."  and 
of  defendant's  witnesses  that  It  was  going  at  a 
moderate  rate  of  speed,  one  of  them  saying  tiiat 
it  was  fire  miles  an  hour. 

2.  Negligence  Is  not  shown  by  the  fact  that 
an  electric  car  was  not  stopped  before  it  reach- 
ed  a  horse  which  was  frightened  thereby,  It  not 
having  shown  signs  of  fright  till  the  car  was 
witUn  20  or  30  feet  ot  it 

Appeal  from  court  of  common  pleas,  Leb- 
anon county. 

Action  by  Kiary  Tingst  against  the  Lebanon 
&  Annvllle  Street-Rallway  Company  for  per- 
sonal injuries.  Judgment  for  plaintiff.  De- 
fendant aroeels.  Reversed. 

Grant  Weldman,  for  appellant  3.  M. 
Fnnck.  Thomas  H.  Oajv,  and  Oea  B.  Schock, 
for  appeUe& 

GRBEiN,  J.  The  plaintiff's  Injury  rendted 
from  tlie  iqwetdng  of  a  wagon  In*  which  she 
was  riding,  occarioiied  exdualvely  by  the 
fright  of  tlw  horae  drawing  the  wagon.  The 
horse  totA  fright  upon  aedng  an  approaching 
street  car  on  the  defoidanf  s  track,  and,  tam- 
ing suddenly  away  tnm  the  road,  the  wheel 
of  the  wagon  strndc  a  etme  or  other  obstada^ 
and  tbia  caused  the  overthrow  of  the  Tehlde. 
There  -wom  no  coUtslmi  of  any  kind.  The 
wagon  was  not  on  the  trade,  but  waa  being 
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drawn  npon  the  highway  on  which  the  de- 
fentlant's  track  wa^  laid.  The  only  ground 
upon  which  the  claim  of  the  plaintiff  for  dam- 
ages was  asserted  in  the  statement  of  cause 
of  action,  and  alleged  on  the  trial,  was  negli- 
gence in  running  the  car  at  too  great  speed, 
and  in  not  regarding  signals  given  by  the 
driver  of  the  wagon.  As  the  right  of  the 
defendant  company  to  run  its  cars  on  their 
tracks  is  fully  equal  to  the  right  of  the  plain- 
tiff to  ride  in  a  wagon  on  the  street,  the 
mere  fact  that  the  horse  took  fright  at  the 
sight  of  the  car  confers  no  right  of  action 
whatever  against  the  defendant  Hazel  v. 
Railway  Co.,  132  Pa.  St.  96,  18  AU.  1116; 
PloUet  T.  Simmers,  106  Pa.  St  95;  Railway 
Co.  T.  Taylor,  104  Pa.  St  306.  It  is  only  for 
an  abuse  of  tbe  right  to  the  injury  of  another 
that  the  company  is  responsible.  In  this  case 
it  Is  alleged  that  tbe  ear  was  running  at  an 
exceeslre  rate  of  speed,  and  that  this  was 
such  an  abuse  of  the  right  of  passage  as  to 
amount  to  culpable  negligence,  which  caused 
the  fright  of  tbe.  btorse,  and  thereby  occasion- 
ed the  Injnry  to  tbe  plaintiff.  The  case,  there- 
fore, centers  ui>on  this  proposition  of  fqct: 
Docs  the  evidence  sustain  this  charge?  To 
make  out  such  an  all^atlon,  it  is  necessary 
to  know  what  is  the  s'tandard  of  legitimate 
speed  for  an  electric  car  on  such  a  atreeX,  and, 
next,  was  that  standard  exceeded  in  this  case. 
The  plaintiff,  not  bdng  a.  passenger,  is  sub- 
ject to  the  burden  of  proof,  and  must  estab- 
lish the  truth  of  lier  allegations  by  afflrmatlve 
testimony,  falling  la  which  she  falls  In  her 
suit  Upon  this  subject,  having  read  every 
particle  of  tbe  testimony  with  patient  atten- 
t\<m,  we  are  bound  to  say  that  tbe  plaintiff 
has  furnished  no  proctf  wbateTsr,  either  as  to 
wtkat  Is  the  lawfnl  rate  of  speed  at  which 
an  deetrtc  car  may  mn  orer  such  a  street  or 
any  street,  or  as  to  whether  the  rate  at  wtiicb 
ttali'  car  ran  at  tbe  time  ot  the  accident  was 
In  excess  of  lawful  speed.  Her  whole  testi- 
mony as  to  the  fact  of  the  accident  consisted 
of  tbe  evidence  given  by  hereof  and  two  oth- 
er witnesses,  Wlttera  and  Poody.  Not  one  of 
them  was  even  asked  the  question  whether 
tbe  speed  of  the  car  Tvas  greater  than  was 
allowable  for  an  electric  car  to  run,  or  wheth- 
er they  had  any  knowledge  upon  that  sub- 
ject. No  experts  In  such  matters  were  called 
to  testify  as  to  what  would  be  a  reasonably 
prudent  rate  of  speed  for  sncb  a  car  over 
suoh  a  street,  and,  in^  short  no  evidence 
wlmterer  was  given  upon  that  subject.  Nor 
WAS  any  evidence  given  for  the  plaintiff  as 
to  the  actual  rate  of  speed  at  which  this  car 
was  run,  and  therefore  the  plaintiff  did  not 
furnish  any  proof  which  could  guide  the  jury 
In  considering  whether  the  defendant  was 
guilty  of  any  negligence  In  this  regard. 

Aa  electric  cars  may  lawfully  be  run  upon 
tbe  streets,  and  may  certainly  maintain  a  fair 
rate  of-  speed,  it  is  not  possible  to  establb^ 
an  allegation  of  negligence  in  respect  of  speed 
without  testimony  showing  a  standard,  and 
further  testimony  showing  a  breach  of  tbe 


standard,  and  no  Jui?  can  bare  UbMrtr  to  denl 
with  such  a  qnestiom  noteas  there  la  pioctlca] 
evidence  In  the  case  uptm  these  sofcdecta.  In 
this  case  there  was  none.  All  thoit  the  pl&is- 
tlff  said  In  her  testimony  In  this  Qoanectim 
was  as  follows:  "Then  the  car  cune  at  fall 
headway.  Then,  when  tbe  borae  saw  that, 
he  could  not  get  backward.  Thea  he  made  a 
sudden  turn,  and  threw  ns  oot,"  Oq  ctmv- 
examlnatlon  she  was  asked:  "Q.  Did  tlte 
horse  do  anything  then?  A,  Helookedarannd. 
bat  the  car  was  teo  quick  in  passing,  and  be 
hadn't  time  to  do  anything.  Ttacr  wne  nm- 
ning  fast  Tbeg  went  swetty  taat  pest  na." 
Again  she  said:  "Then,  aa  we  came  to  tbo 
railroad,  or  crossed  tbe  railroad,  tbey  came 
swiftly  past  us;  and  then  the  bo^  Put  op  hiv 
handa  that  they  should  stOR  and  said  they 
should  bUxd"  Tbis  was  all  of  her  testlmoDv 
on  the  snbject  of  speed,  and  the  vioe  of  it  is 
its  utter  Inadequacy.  Electric  cars  hare  a 
lawful  right  to  go  "fsj^"  to  go  with  "speed." 
Tbe  fact  that  tbay  can  do  ao  Is  one  of  the 
great  xeastms  of  tbAr  being.  Wbeo  a  wit- 
ness says,  therefore.  In  a  given  case^  tliat  tbe 
car  ran  swiftly  or  with  speed,  he  says  notUa? 
to  the  purpose  when  tbe  Inquiry  Is  as  to  neg- 
ligence In  the  rate  oi  travel.  Sucto  testiniony 
IS'Oltogether  too  uncertain  for  judicial  action, 
and  most  espedaily  so  when  tbere  vas  »•> 
Cirilision,  but  only  tbe  fright  of  a  pittsing 
horse.  In  this  case  it  is,  at  tiest.  only  tli^ 
thought  of  the  witness*  aad  that  wltiMsa  the 
plaintiff,  as  to  what  is  speed  and  what  is 
swiftness.  In  ber  own  case  she  mlgjbt  well 
think  that  any  rate  of  movement  would  be 
spee;3  w  swiftness,  In  order  that  sbe  might 
recover;  whereas  otha  witnesKS  ndsfat  well 
think  that  the  same  rate  oi  movemeDt  was 
ntitbtf  speed  nor  swiftness.  The  difficulty 
Is  that  no  means  ot  contrast  Is  afforded  by 
such  testlmwy,  by  which  to  dtstinguiah  be- 
tween the  rate  of  Q>eed  which  Is  osual  or  cos- 
tomary  or  reasonably  prudent  and  that  wfaicb 
Is.  not  so.  Now,  as  to  this  witness,  abe  was 
examined  on  this  voy  subject  On  croas^- 
amlnatlon  she  was  asked:  "Q.  What  Is  the 
regular  speed  of  a  street  car?  Do  you  know 
how  fasUthey  run?"  And  she  answered:  "A 
I  cannot  tell  you  that.  That  is  Bometbing  I 
cannot  tei\  you."  "Q.  You  know  nottaim: 
about  that  street  do  you?  A.  I  doa't  know 
how  far  tliey  run.  Q,  Nor  how  fast  ttwy  run. 
do  yon?  A.  I  know  nothing  about  tlieiu  ex- 
cept that  I  seen  them  go."  She  added  she 
often  saw  tbem  run.  And  now  it  Is  neces- 
sary to  say  that  there  Is  absolutely  no  other 
testimony  In  the  case  than  the  foresoiaK  oa 
behalf  of  tbe  plaintiff  on  tbe  sabject  of  tbe 
speed  of  the  car. 

Two  other  witnesses  were  called  and  test!- 
fled  fen-  the  plaintiff  as  to  the  facta  of  the  ac- 
cident Neither  of  them  said  one  word  la 
regard  to  tbe  speed  of  the  car.  Tbey  were 
not  asked  a  single  qnastlon  vtpai  ttaat  sob- 
Ject  and,  of  course^  they  gave  no  testimony  in 
relatim  to  It  On  the  question  ot  the  speed 
of  the  cor,  ttaaefore^  tbe  case  hangs  alone 
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opon  tlie  aboTA  two  or  tbree  fuctare  wcpm- 
8ioD9  of  tbe  plaintiff,  and  these  admittedly 
uot  founded  upon  any  knowledse  aa  to  wtiat 
was  the  resnlar  rate  of  apeed  of  a  street  car. 
But,  although  the  two  wltaeassa  called  by  bar 
said  nothing  as  to  the  rate  of  speed  of  tbe  car, 
they  did  testify  to  book  other  facta  which  com- 
pletely destroy  the  theory  of  the  j^lntlfl  on 
this  snhject.  and  also  as  to  any  ne^pAlgence  of 
the  defendant  being  the  cause  of  the  fright  of 
tbe  borse.  Tbe  plalntifTs  witness  Witters, 
who  said  he  stood  about  30  feet  away  from 
tbe  place  ot  tbe  accident  at  tbe  time  it  oc- 
curred, and  saw  it  aU»  teatl&ed  that  be  ap- 
proached tbe  pbu»  on  foot,  valiElng  in  tiie 
same  direction  In  wUch  ttie  car  waa  morlng, 
but  in  fnmt  of  tlie  car.  The  wagcm  waa  com- 
ing towards  bim,  and  be  aaw  It  as  it  crossed 
tbe  GcHnwall  read,  after  be  bad  croased  tbe 
Cornwall  and  Lebanon  read.  Tbe  two  roa<bi 
were  not  far  apart,  about  a  sqnara  and  a 
balf.  and  the  witness  was  walking  from  the 
Cm-nwall  and  Lebanon  eroBBing  towards  tb$ 
Comwaii  cnnelflg.  He  was  aaked;  "Q.  Had 
yoc  crossed  tbe  Cornwall  and  Lebanon  roa4 
already?  A.  Yes.  Q.  Where  waa  tbe  cwr? 
A.  Tbe  car  waa  oualng  along  b^iod  ipe. 
Tti«y  stepped  there  to  1^  somebody  on  or 
off  at  tlie  gaa  boose  somewhere.  Q.  Behind 
you?  A  Yes,  behind  me.  Q.  At  that  time 
you  saw  these  people  crossing  tbe  Corawall 
road,  was  tbe  wacon  crossing  tlie  Oomwall 
railKoftd?  A.  Xea.  Q.  Then  you  walked  oa. 
l>ld  tbe  car  go  ahead  of  you  ibml  A  No; 
be  oookl  sol;  because  be  bad  wUtpged  there. 
I  dtm't  know  who  got  on  ta  off.  I  dldu't  pay 
no  attention  to  that  Q,  Did  the  car  pass 
you?  A  No;  not  till  I  got  up  to  that  aocl- 
dent.— after  tlie  accident  happened."  After 
saying  that  bis  liaet  Judgment  was  tbat  the 
distance  between  tlie  two  ralboads  was  about 
a  aquare  and  a  balf,  he  was  asked:  "Q.  Yeu 
walked  there  about  tbat  distance,  and  the  car 
badn*t  caught  up  with  you  yet?  A.  No;  not 
until  J  got  there.  We  pretty  near  both  came 
there  together  where  I  stood."  Thus,  it  ap- 
pcara  that  the  speed  of  the  car  was  scarcely 
more  tlian  that  of  tbe  witness  while  walking 
along  the  road;  and,  In  the  face  of  this  testi- 
mony given  -by  the  plaintiff's  wMzkess,  It  Is 
quite  preposterous  to  contend  that  the  car 
waa  running  at  Imprc^r  speed. 

In  addition,  howcTer.  to  this  fact,,  both  of 
the  i^intiff's  wItBessea  testified  to  another 
fact  which  Is  In  entire  hostility  with  any  the- 
ory of  negligence  on  the  part  of  the  motor- 
man,  elUier  for  disregarding  signals  or  for 
running  at  too  great  speed.  The  witness 
Wltttfs  testifled  that  the  horse  did  Bot  com- 
mence  shying  unto  he  was  close  to  the  cars, 
only  iO  or  30  feet  away.  He  was  asked:  "Q. 
Where  did  tbe  boise  ftrst  shy,  that  you  saw? 
A.  When  be  got  may  be.  twenty  or  thirty 
feet  away  from  the  car.  Q.  Then,  be  didn't 
shy  all  tbe  way  coming  down  the  hill?  A 
Xo;  not  .till  tbe  car  got  close  to  him."  The 
other  witness,  Doody.  was  asked:  "Q.  Now, 
tell  us,  as  near  as  you  can,  about  bow  tax 
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Uie  car  and  the  team  were  apart  when  you 
saw  tbe  horse  rear?  A.  It  was  right  close 
to  tlie  team  when  ttie  horse  tiegau  to  rear 
up."  He  further  said  that  20  or  30  £eet  was 
what  be  caUed  dgee.  As  a  matter  of  course, 
If  the  bona  began  to  shy  at  no  gi*eater  dis- 
.tsnoe  tiian  20  or  30  feet  from  tbe  car,  th»e 
waa  no  opportunity  to  stop  tbe  car  before 
reaching  the  b«se.  The  moao^itum  of  the 
car  wtmld  carry  it  at  least  that  distance  be- 
fwe  It  could  be  stopped.  In  point  at  fact, 
the  car  did  at^  at  i^out  that  distance.  To 
Bay  judicially  tbat  a  failure  to  cause  an  lu- 
atanitaneons  ntoffffw  of  the  car  in  such  dr- 
oomstanees  Is  negUgenoe  would  be  a  mere 
teavesty  of  JusMce.  No  matter  how  many 
tfgnals  or  calls  to  stop  were  made  by  the 
driver  of  tbe  wagon,  in  snch  a  state  of  the 
testimony  they  wonid  utterly  fall  to  establhsb 
the  charge  of  negllgenea.  The  motorman 
ms  not  respMMilbte  for  the  fright  of  the 
b<une  at  slidkt  ef  tbe  ear.  He  was  not  bound 
■in  advance  to  take  pEecautiouB  against  a 
fright  of  whidi  he  had  no  knowledge;  at 
least  until  be  saw  some  evidence  of  the 
fright  Aa  tbe  plalBtUTs  own  witnesses  eaor 
cur  in  saylDg  tl^ftt,  when  tbe  horae  first 
.tfUed.  he  was  only  20  or  30  feet  fivm  the 
car,  thm  was  no  OMWi-'tnnity  to  stop  tbe  car 
■oraMrkthan  t»  did,  and  he  was  guilty  of  no 
nei^lcenoe  for  not  doing  ao, 

Tbe  foregoing  is  the  case  of  the  plahitJff 
an  tbe  testimony  adduced  by  herself,  and  It 
failed  utterly  to  establish  any  negUgenee  on 
the  part  ^  the  defendant  It  was  the  plain 
d«ty  of  the  learned  court  below  to  grant  tlie 
eompulflory  nonsuit  which  was  asked  for  by 
thft  defendant's  counsel  at  the  close  of  the 
plaLntiff's  testlmwy.  This  was  not  done, 
and  the  trial  oC  tlie  caae  was  toroceeded  with. 
It  is  enly  necessary  to  take  a  brief  view  of 
the  testimony  adduoed  of  the  defendant.  The 
motorman  testified  that  the  horse  mode  no 
attempt  at  sluing  until  be  waa  by  the  side 
of  the  car;  that  he-did  not  see  the  hoy  In 
th*  wagon  wave  hla  hand,  and  that  he  did 
lot  yell  at  all;  also,  that  he  stopped  tbe  car 
as  Bo<m  aa  be  saw  the  horse  ahy^ig.  H.  S. 
Berry,  the  -  conductor,  said  be  saw  the  acci- 
dent; tluU  "Sblffl«''s  team  came  along  go- 
ing east  as  we  were  going  west;  and,  when 
we  SMre  prettjr  near,— when  we  were  iwst.— 
wiiy>  tbe  borse  ran  around  and  upset"  He 
«lao  said  be  saw  no  signs  of  the  horse  be- 
coming unruly  until  after  the  car  passed,  and 
that  be  beard  nobody  call  out  "Stop." .  J. 
L  Greeley,  a  disinterested  witness,  riding  In 
ttie  car,  said:  "X  waa  sitting  on  the  side 
•when  the  team  came  alongr  and  the  horse 
and  wagon  aa  they  came  towards  the  car; 
the  horse  was  prsnclng  a  little,  and  the  cor 
was  slacked  down,  and,  after  tUe  horse  was 
past  he  ran  around  aci-oas  the  sldewoJJc  over 
in  the  meadow;  and  the  wagon  struck  a 
stone  (HT  whatever  waa  lying  there,  and  that 
upset  tbe  wagim."  He  waa  naked:  "Q.  Did 
you  see  tbe  bor^e?  A.  Yea.  Q.  When  did 
you  first  see  him?    A  When  he^came  up 
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over  the  railroad.  When  he  came  down  ap>  | 
proachlng  the  car.  Q.  When  did  be  com-  I 
mence  to  Jmup?  A.  tie  didn't  prttnoe  much. 
Yoa  can't  that  he  Jumped  mnch  when  be 
passed  the  car.  Q.  When  did  be  tmn  around? 
A.  After  he  passed  the  car.  Q.  Did  you  hear 
any  hollering  of  anybody  to  stxupl  A.  I  did 
not"  After  saying  that  he  was  watching 
the  team  caaODg,  and  sat  lacing  them,  and 
that  the  horse  shied  only  a  little  until  he 
passed  the  car,  he  was  asked:  "Q.  You  saw 
they  were  going  slow?  A.  Tes;  not  full  , 
speed,  nothing  like  It,  because  the  car  was  | 
slackened  down  ocmsldavbly.  Q.  Was  there 
any  evidence  of  the  horse  being  unmanage- 
able that  yon  noticed?  A.  No,  sir;  not  when 
he  passed  the  car.  Q.  Was  there  beftwe  he 
came  to  the  car?  A.  No,  sir;  he  acted  Jtmt 
like  a  great  many  other  horses."  On  cross- 
examination  he  said:  "I  was  sitting  that 
way  [indicating],  and  I  couldn't  help  but  see 
Just  exactly  what  was  going  on;  but  th«a 
was  not  sufficient  about  the  inranclng  to  pay 
particular  attention  to  it"  He  repeated  that 
he  was  looking  directly  at  the  hwse,  and 
could  not  help  seeing  him,  and  that  the  horse 
was  not  excited  to  any  extent  Jacob 
Schmidt  another  disinterested  witness,  rid- 
ing on  the  car,  said  he  noticed  the  horse  and 
wagon  aiQHroachlng  the  car,  and  added:  **1 
observed  the  horse.  He  was  within  my  vi- 
sion for  a  period  of  ten  seconds,  possibly,  un- 
til the  team  got  directly  opposite  the  car. 
Q.  How  did  the  horse  behave  until  he  got  oip- 
posite  the  car?  A.  I  saw  nothing  unusual. 
I  saw  the  horse  prick  up  his  ears,  and  saw 
him  drive  along  at  a  moderate  rate  of  speed, 
the  way  most  horses  would  as  they  pass  a 
car,  until,  as  nearly  as  I  can  tell,  he  got  di- 
rectly opiKMlte  the  car.  Q.  Did  you  notice 
anything  peculiar  about  the  horse  up  to  that 
time?  A.  Well,  nothing  that  I  could  say  was 
peculiar;  no,  sir.  Q.  Well,  what  occurred 
then?  A.  Well,  without  any  previous  warn- 
ing, I  saw  the  horse  whed  around  shMtly, 
a  very  short  turn;  and,  as  I  found  after- 
wards, one  of  the  front  wheels  had  caught 
on  a  stone  of  considerable  size,  and  the 
wagon  just  turned  right  over  on  Its  side.  Q. 
Was  the  car  moving  fast  or  slowly?  A.  I 
should  Judge  at  a  moderate  rate  of  speed.  •  ♦  • 
Q.  Was  there  anything  unusual  In  the  be- 
havior of  the  horse?  A.  I  saw  nothing  un- 
usual in  the  behavior  of  the  horsa  •  ♦  • 
Q.  Up  to  that  time,  what  was  the  rato  of 
speed?  A.  A  moderate  rate  of  speed.  1 
could  not  tell  the  rate." 

This  review  of  the  testimony  has  been  ren- 
dered necessary  because  the  court  was  asked 
to  direct  a  verdict  for  the  defendant  under 
all  the  evidence,  and  also  to  charge  the  Jury, 
in  answer  to  the  defendant's  second  point 
that  there  was  no  proof  that  the  car  was  run 
at  an  excessive  and  Improper  rate  of  B[}eed, 
and  therefore  the  Jury  should  find  for  the 
defendant  We  are  clearly  of  opinion  that 
the  second  point  should  have  been  nfOrmed 
without  qualification,  and  also  the  fifth  point, 


asking  for  a  geivou  uutrnctlon,  under  a!l 
the  evldoice,  to  find  for  the  defendant 

The  qnestfon  of  ezcesslTe  speed  was  tbrr 
one  upon  Which  tb«  plaintiff's  case  depende: 
entirely;  yet  not  a  single  wItneM.  not  evu 
the  plaintiff  hers^,  gave  any  evidence  del 
the  speed  was  excesstve.  She  merely  said  tbe 
car  was  moving  «fa8t,"  "^tty  fB«t,"  "at  fnJ 
headway";  and  once  she  said  *^wlftly."  Bv: 
that  is  not  enoi^h.  In  order  to  create  la- 
bility on  this  ground,  the  evidence  should 
show,  and  It  should  show  dearly,  either  thit 
the  car  was  moving  at  an  unusnal  rate 
st>eed,  at  a  rate  which  was  not  reasonaMj- 
prudent,  or  at  a  definite  rate  In  miles 
hour  which  would  of  Itself  show  It  was  ex- 
cessive, or  at  a  rate  greater  than  was 
lowed  by  the  municipal  wdlnances.  If  tfam 
were  any.  But  not  a  word  of  any  testtawnj 
of  this  kind  is  in  the  case  anywhere.  Tin 
plaintiff  Is  the  only  witness  on  her  side  wb>. 
says  a  word  as  to  the  speed  of  the  car.  Her 
two  witnesses  say  nothing  about  It.  and  th^ 
case  stands  upon  the  entlr^y  inadequate  and 
interested  testimony  of  the  plaintiff,  on  tbr 
one  side,  and  the  disinterested  testlinony  at 
four  witnesses,  upon  the  otiier  side,  all  ot 
whom  say  that  the  car  was  going  at  a  mod^ 
rate  rate  of  speed;  one  of  them,  the  motor- 
man,  fixing  It  at  five  miles  an  honr.  As  b 
the  action  of  the  horse,  the  great  weight  of 
the  testimony  Is  that  nothing  occurred  until 
the  horse  and  the  car  were  very  near  t^ 
gether,  and  when,  according  to  the  testlmoDj 
of  the  plaltttifF's  witnesses,  so  near  that  tbr 
car  could  not  have  been  stopped  sooner  than 
It  was.  It  Is  to  l>e  regretted  that  cases  f  * 
entirely  destitute  of  real  merit  as  Ibis  one  is 
should  be  permitted  to  go  to  the  Jury  at  all. 
We  think  the  cfluse  of  Justice  would  be  mocb 
better  subserved  if  the  Judges  of  the  conmn-D 
pleas  would  in  all  proper  cases,  where  the  tes- 
timony is  manifestly  insiifflclent  adjudge  It 
themselves,  Instead  of  submitting  it  to  the 
Jury.  The  assignments  of  error  are  all  ea^ 
talned.   Judgment  reversed. 


NATHANSON  v.  SPIxZ  et  al. 
(Supreme  Court  of  Rhode  Island.    April  17. 
1895.) 

Acnon  AOAinsT  Jonra  DsrsirDAxn — Sbrvicb  ox 
OxB  DaPBXDiitT— ftBOOVBar  or  Jodo- 

MBHT  —  PAanTBBSaiP. 

1.  Judiciary  Act  o.  18. 1  IS,  providins  Hat 

no  judgment,  without  complete  Batisfacti.>a. 
against  a  port  only  of  the  defendants  In  an  ac- 
tion npoD  a  joint  contract  shall  be  a  bar  to  a 
future  action  against  such  defendants  as  were 
not  served  in  the  first  action,  impliedly-  allows 
an  action  against  partners,  who  both  reside  ooc 
of  the  state,  to  proceed  ai^nst  one  of  them  op- 
OD  whom  the  writ  Is  served  while  tempomifT 
In  the  state. 

2.  The  liabiJitj  of  a  firm  for  Its  debts  is 
Joint,  and  all  the  partners  must  be  Joined  in  an 
action  thereon. 

Action  by  Max  Nathanson  against  Jacob 
Spitz  and  another.  Demurrer  to  a  plea  of 
abatement  sustained,  and  plea  orerruled. 
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J.  J.  Hahn,  for  i^Intiff.  C!bai:les  F. 
Sterns,  for  defendants. 

TlLUN0HA8T»  J.  At  the  time  of  the  txir 
Ing  out  of  the  plaintiff's  writ  In  this  ease, 
the  defendants,  Samuel  Adams  and  Jacob 
Spit^  were  copartners  In  busineBs,  under 
tbe  Arm  name  of  Adams  &  Spitz,  at  BostoD, 
In  the  state  of  Massachuaetts*  where  they 
twtb  resided.  The  writ  was  served  hy  ar- 
resting the  defendant  Spitz  while  temporari- 
ly in  this  states  and  hj  sendlns  an  attested 
coj)j  of  said  writ  by  mail  to  the  defendant 
Adams,  at  Boston.  The  defendant  Spitz  en- 
tered a  apecial  appearance  for  himself*  and 
filed  a  plea  In  abatement,  on  the  ground  that 
there  had  be»  no  legal  aerrice  upon  tbe 
defendant  Adams,  the  other  joint  obligor 
la  the  contract  sued  on,  to  which  plea  tbe 
plalntUf  demurred.  The  only  Question  rais- 
ed, therefore,  by  the  pleadings,  la  as  to  th» 
Bofflciency  of  said  serrloe.  The  substance 
of  tbe  contention  of  counsel  who  appears 
for  said  Spitz  In  sappwt  of  his  plea  In 
abatement  is:  Virat,  that  the  liability  of 
partuora  on  a  firm  obligation  Is,  during  tho 
llTes  of  tbe  partners,  joint,  and  not  Joint 
and  several,  and  hence  that  the  partnws 
muBt  sue  and  be  sued  jolutljr;  and,  second, 
that.  In  regard  to  senice  of  process,  the 
oommen  law  makes  no  distinction  between 
partners  and  other -joint  obligors,  and  hence 
that  they  all  must  be  s^Ted  with  process 
before  Judgment  can  be  obtained  agaluBt 
any  of  them,  even  though  some  are  nonresi- 
dents. 

As  to  the  flr9t  point:  It  Is  doubtless  true 
that,  Independently  of  any  statute,  tbe  lia- 
bility of  a  partnership  for  the  debts  thereof 
is  a  joint  and  indlTlslble  liability,  and  hence 
that  all  of  tbe  partners  must  be  joiued  In 
a  suit  for  the  recovery  of  such  debts.  Dl- 
€?ey.  Parties  (Truman's  Notes)  p.  285,  rule 
56;  Bates,  Partn.  (Library  Ed.)  i  1M9,  and 
cases  cited;  Pearce  t,  Cooke,  13  R.  1.  184; 
Page  T.  Brandt,  18  111.  37;  Kent  t.  HoUi> 
day,  17  Md.  387;  BeU  t.  Donoboe,  17  Fed. 
710. 

As  to  the  second  point:  At  common  law, 
wh«i  one  of  flereral  Joint  defendants  was 
oat  of  tbe  Jarisdi&tion  of  tbe  court,  bo  that 
It  was  impossible  to  obtain  service  upon  him. 
the  plaintiff  might  Institute  proceedings  of 
outlawry  against  such  nonresident  defend- 
ant; and,  after  judgment  of  outlawry  had 
been  obtained  against  falm,  tbe  plaintiff 
could  proceed  to  recover  a  separate  Judg- 
ment against  the  defendants  served  with 
process.  2  Cooley's  Bl.  bk.  8,  pp.  281.  282; 
Edwards  v.  Carter,  1  Strange,  473;  Tidd, 
Prac.  •423;  1  Chit.  PI.  (Library  Ed.)  ♦40. 
Tbe  proceeding  of  outlawry  in  civil  cases, 
however,  Is  unknown  In  the  United  States; 
nnd.  If  there  are  any  cases  of  outlawry  In 
criminal  cases  even,  they  are  veiy  rare, 
tn  England,  also,  It  has  long  been  obsolete 
In  civil  proceed ings,  and  was  formally  abol- 
ished by  tbe  civil  procedure  acts  (Repeal 


Act,  1879;  42  &  43  TicL  c.  S0^  In  eriminal 
proceedings  even,  It  Is  but  little  used,  but 
la  formally  kept  alive  by  33  &  84  Vict.  c.  28. 
In  Hall  T.  Lannlns,  91  IT.  B.  168,  Mr.  Justice 
Bradley,  In  ddlverlng  the  opinion  of  the 
court,  said:  "In  most  of  the  states  legisla- 
tive acts  have  been  passed,  called  'Joint 
Debtor  Acts,*  which,  as  a  substitute  for  out- 
lawry, provide  that  If  process  be  Issued 
against  several  joint  debtors  or  partners,  and 
served  on  one  or  more  of  them,  and  if  the 
others  cannot  be  found,  tbe  plaintiff  may  pro- 
ceed against  those  served,  and,  if  successful, 
have  judgment  against  all.  Vazlona  effects 
and  consequences  are  attributed  to  such  jndg- 
menta  In  tbe  states  in  which  they  are  ren- 
dered. Th^  are  generally  held  to  Und  the 
common  property  of  the  joint  debtors,  as 
well  as  the  separate  proj^erty  of  those  SOTed 
with  process,  when  such  property  is  situat- 
ed in  the  state,  but  not  tbe  separata  property 
of  those  not  served;  and,  while  they  are 
binding  personally  on  the  former,  they  are 
regarded  as  either  not  personally  binding 
at  all  or  only  prima  fade  binding  on  the 
latter."  In  this  state,  while  there  is  no 
statute  which  In  express  terms  goes  to  this 
extent,  although  by  section  17,  c.  IS,  of 
the  judiciary  act,  partnership  debts  become 
joint  and  several  on  the  decease  of  one  of 
the  partners  (Pearce  v.  Cooke,  13  R.  I.  181), 
yet  there  Is  a  statute  which  practically  ac- 
compllBhea  the  same  result  We  refer  to 
section  18  of  chapter  13  of  tbe  Judiciary  act, 
which  provides  as  follows:  "No  judgment, 
without  complete  satisfaction,  rendered 
against  a  part  only  of  the  defendants  In  any 
action  upon  a  joint  contract,  shall  be  a  bar 
to  any  future  action  on  said  contract,  for 
any  unsatlBfled  balance  due,  against  such 
of  the  defendants  upon  whom,  or  whose  es- 
tate the  writ  In  the  original  action  shall 
not  have  been  served."  It  Is  clearly  to  be 
Implied  from  this  statute  that  service  on  a 
part  only  of  the  defendants,  In  an  action 
upon  a  joint  contract,  Is  sufficient  to  give  the 
court  jurisdiction.  And  It  Is,  doubtless,  by 
reason  of  the  existence  of  said  statute, 
which  appears  In  substantially  the  same 
form  as  early  as  the  Revision  of  1844,  tliat 
the  settled  practice  in  this  state,  in  cases 
like  tbe  one  now  before  ns,  has  been  to  serve 
the  writ  upon  such  of  tbe  defendants  as  are 
within  the  Jurisdiction  thereof,  and  to  pro- 
ceed only  against  them  tor  the  breach  of 
such  contract  See  Wlnslow  v.  Brown,  7 
R,  I.  95.  Moreover,  we  see  no  reason  why 
the  retnm  of  non  est  Inventus  made  by  the 
sheriff  In  this  case  as  to  the  defendant 
Samuel  Adams  may  not  luvperly  be  treat* 
ed  as  equivalent  to  the  common-law  process 
of  outlawry.  The  writ  was  propwly  sned 
out  against  both  of  the  defendants,  and  tbe 
return  thereon  shows  that  the  plaintiff  has 
done  all  that  he  could  to  bring  them  both 
Into  court;  and,  having  succeeded  as  to  one 
of  them,  It  would  seem  that  he  ought  to  be 
i  allowed  to  proceed  to  obtain  a,J,udgmenJt 
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against  blm.  See  DlUman  t.  Schnlta,  5  B»g. 
&  R.  86!  Tappan  v.  Bnien,  D  MasB.  193. 
But,  howeTer  thii  may  be,  vre  are  clearir  of 
the  opinion  that,  under  the  statute  above 
quoted  and  tbe  uniform  practice  In  tbls 
state,  the  case  at  bar  may  propprly  pro- 
ceed against  the  defendant  Spitz,  upon 
whom  only  the  writ  was  served.  The  de- 
murrer la  therefore  sustained,  mid  the  plea 
In  abatement  overruled. 


EMSLET  T.  TODNO. 
(Supreme  Court  of  Rhode  Island.    April  13, 

1895.) 

APPOINTUCITT  OF  Admisistratok— Reviiw  OJt 
Appeal. 

1.  The  appointment  of  an  administrator  de 
bonis  noa  with  the  will  aonexed.  under  Fnb. 
St  c.  184,  S  22,  which  ppoTidet  that  in  case  of 
death  of  a  testator  before  the  settlement  of  the 
devised  estate  the  court  shall  appoint  as  aamin- 
tstrmtor  such  person  as  it  "sees  fit,"  is  the  exer- 
dae  of  a  judiciary  dlseretiou,  and  la  sabject  to 
review  upon  appeal,  under  Judiciary  Act  c.  2o, 
I  1,  allowing  appeals  from  probate  courts. 

2.  The  appointment  of  one  as  administra- 
tor de  bonis  n<m,  who  was  in  no  wsy  interest- 
ed in  the  proper^,  over  a  competent  and  quali- 
fied applicant,  who  was  one  of  the  legatees,  was 
improper. 

Appeal  from  probate  court 

Appeal  1^  Robwt  Emsley  from  a  decree  of 
the  court  of  probate  of  Glocester  appointing 
David  Young  administrator  de  bonis  non 
with  the  will  annexed  on  the  estate  of  David 
Toung,  deceased.  Reversed. 

Ricliard  E.  Lyman,  for  appellant  Clar- 
ence A.  Aldrlch,  for  appellee. 

MATTESON,  G.  J.  This  Js  an  ^nraal  from 
the  decree  of  the  court  of  probate  of  Gtoeea-. 
ter  appointing  the  appellee  adralnietrator  de 
bonis  non  with  the  will  annexed  oo  the  estate 
of  David  Young,  deceased.  The  testator  be- 
fjueathed  all  his  wtate  to  hia  widow,  Almlra 
Young,  and  appointed  ber  executrix  of  his 
will,  which  was  duly  admitted  to  j^bate, 
and  letters  testameatarr  oa  which,  were  !»- 
sued  to  the  widow  as  executrix.  She  died  in 
August  1894,  leavins  a  last  wlU  and  testa- 
ment duly  admitted  to  probate^  by  which, 
ttfter  devising  h«  real  estate  and  bequeath- 
ing certain  pecuniary  and  speclUc  legacies, 
she  gave  tor  the  appellant  Emsley,  and  one 
Charles  Edwin  Brown,  the  residue  of  her 
estate,  and  app«^ated  Emriey  executor,  to 
whom  \ett&es  testamentiiry  were  duly  issued. 
Subsequently  it  was  ascertained  that  ^400  of 
the  persiwal  estate  which  had  belonged  to 
David  Young.  dH>osited  In  his  name  in  tbe 
Peoi4e*B  Savings  Bank  in  Providence,  and 
bequeathed  to  tbe  said  Almlra  by  his  will, 
bad  not  been  withdrawn  by  ber.  Thereup- 
on Emsley,  as  executor  of  bet  will,  presented 
his  applicajtion  in  writing  to  tbe  coqrt  of  pro- 
bate of  Glocester  tor  the  appointm«it  of  hlm^ 
self  or  some  other  suitable  person  as  admin- 
istrator de  bonis  non  with  the  wUl  annexed. 


on  the  estate  of  David  Young.   Tbe  appUca- 
tlon  was  referred  for  constderatloa  to  Octo- 
ber 18,  1894,  on  which  date  the  appellee  pre- 
sented his  application  to  the  court  In  writing 
to  be  appealed  soch  admiidstratar.  Tb> 
oourt  ccmtlnued  the  ap^leatlons  for  bearing 
to  November  10,  18D4,  and  on  that  date  ap- 
pointed the  appdlee.   Pab.  St  B.  I.  c  !». 
S  22,  provides  tbat:  "In  case  of  tbe  deeea^^ 
of  any  peraon  who  while  living,  and  at  tlM 
time  of  his  decease,  was  the  execotor  of  tlw 
last  will  and  testament  of  any  person  pt^ 
vloosly  deceased  and  whose  estate  had  not 
been  fully  administered  upon  by  such  de- 
ceased executor,  the  oonrt.of  probate  In  tlw 
town  In  which  such  will  was  pruved  and  tv- 
oorded  rtiall  proeeed  and  gsant  letter*  of  a<l- 
mlnlstratloa  with  the  will  annexed,  to  sndi 
pmuB  as  the  court  dudl  see  lit"    It  Is  con- 
tended  on  the  part  oC  the  appellant  tbat  In 
granting  administratiaD  the  primary  object 
Is  tbe  interest  of  tbe  estate,  and  benee^  tboogh 
tbe  langoaga  of  the  statate  la  tbat  tbe  conn 
aUaa  proceed  to  grant  letters  admfnlstia- 
tfon  "to  such  person  as  tbe  court  diaU  see 
at"  the  court,  in  the  exercise  of  Its  dlacreCloB. 
sbonld  grant  tbe  admlnlstiatlwi  to  aoaae  per- 
aoB  who  Is  Interested  in  the  estate,  if  compe- 
tent rather  than  to  a  stranger,  became  a  per- 
son Interasled  will  be  mwe  likely  to  admin- 
ister (be  estate  to  tbe  advantage  of  all  con- 
cerned.  On  the  other  hand.  It  is  oowtendwl 
for  tbe  fvpdlea  that  tbe  atatnte  camion  <m 
tbe  court  of  inobate  power  to  granA  tbe  ad- 
mbilatratlep  to  secb  person  as  It  shall  aee  flt 
and  that  having  exercised  Ita  antbOTlty.  iu 
actloa  canaot  be  rarlewed.   We  do  not  taiu 
this  view  of  tbe  statute.  An  appeal  lies  rnxn 
the  actloa  of  tbe  court  below  to  this  conn. 
Judiciary  Act  c.  2S^  1 1.   It  the  antborttr 
the  court  bdow  Is  endusire,  so  ttiat  we  havf 
no  power  to  review  Its  Mtlon,  an  api^l 
would  be  an  UUe  eeranoay.  We  Alidc  that 
tbe  autbin'ity  conf«red  on  tbe  court  of  pro- 
'  bate  Is  not  an  absolnto  authority  or  discre- 
tlott,  but  ratber  a  Judk^l  dlscretloii,  to  be 
'  ^rclsed  In  view  of  tbe  drcinnstances  of  tbe 
'  case;  that  the  statute  contemplates  that  tbe 
:  person  to  be  an>olnted  ataaU  be  not  osily  com- 
petent to  p^ocm  tbe  dn^,  but  also  enitaUe 
in  view  of  bis  ritnatloa  or  relation  to  the  es- 
tate.  Tbe  appeal  from  tbe  decree  of  tbe 
court  below  vacated  the  appointment  at  tbe 
appellee,  so  that  tlw  matter  comes  before  w 
as  the  sDirane  eourt  of  probate  tor  our  actiou 
as  thpogh  the  decree  below  had  not  been 
made.   It  Is  true  that  It  Is  and  has  been  tbe 
practice  of  this  court  to  confirm  tbe  appoint* 
nwita  of  courte  of  probate,  nnlens  shown  to 
be  unsuitable.   Snowies  v.  Lester  <Declan- 
tlons,  etc.  No.  3,259,  April  term.  188d)  Iti  B. 
L  542,  16  Atl.  150.    But  we  are  of  tlie  opin- 
ion that  the  appointment  of  the  appellee.  wb> 
was  In  m).  wise  interested  in  tbe  property  t*i 
be  administered,  was  unsuitable.    It  la  nut 
claimed  tbat  the  aK>ellant  is  not  fully  compe- 
tent to  perform  tbe  duty  of  admlnlstntifta, 
and.  If  80,  he  was  the  most  suitable.  It  not  th» 
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only  suitable,  person  for  ap{M)Intmeiit,  rioce 
he  was  the  executor  ot  the  wtll  of  Mrs. 
Yoang,  to  whose  estate  the  property  not  ad- 
ministered belonged,  and  was,  moreover,  one 
of  the  resldnary  legatees  in  her  will,  and  as 
snch  entitled  iDdlTlduallj  to  one-half  of  such 
property.  The  court  below,  In  the  exercise 
of  Its  discretion,  should  bare  been  governed 
by  these  facts.  The  appellee,  although  the 
next  of  kin  of  David  Young,  deceased,  so  far 
as  ai^>eBrs,  has  no  Intocst  whatever  In  the 
property  to  be  administered,  and  therefore,  as 
to  such  property,  is  a  mere  intermeddler.  In 
Mowry  T.  Latham  (R.  L  Dedaratlons,  eta, 
Xo.  3,781,  Oct  term,  1890)  23  Atl.  13,  we  held 
that,  thoagfa  the  appointment  of  an  adminis- 
trator on  an  intestate  estate,  made  on  tbe 
ai^licatlon  of  a  person  not  interested  in  the 
f^Rtate  as  next  of  kin  or  creditor  of  the  de- 
ceased, was  valid,  unless  appealed  frcnn  or 
reretsed,  such  appUcations  are  not  to  be  en- 
eoaraged,  especially  wlien  the  applicant  is  a 
mere  Intermeddler;  and  that  the  court  might 
proptfly  refuse  to  entotaln,  or,  on  motion  of 
any  person  interested  In  tlie  estate,  dismiss, 
sncb  an  apiritcation.  A  decree  may  be  en- 
tered for  the  appointment  of  the  appellant  as 
administrator  de  bonis  uon  with  the  will  an- 
nexed on  tbe  estate  of  DavM  Touv,  de> 
ceased. 


McTWIGOAN  et  al.  t.  HUNTER,  Tax  Co^ 

lector,  et  al. 
(Supreme  Court  of  Rhode  Island.    April  13, 

vm.) 

COLXWTIOX  M  TaXBB— AnBWSR— EqUITT— FliSAD- 

1.  In  &□  flction  to  enforce  the  collection  of 
taxes  on  town  property,  an  answer  alleging  that 
the  properb^  was  "duly  exempted  from  taxa- 
tion by  said  town,"  wHhont  setting  out  the 
ground  of  snch  exemption,  was  defective. 

2.  An  answer  to  which  the  oath  has  been 
waived,  being  given,  by  Judiciary  Act,  c.  20, 
{  19,  the  effect  of  a  pleading  in  an  action  at 
Inw,  is  consequently  subject  to  the  same  excep- 
tions for  lasuffidency  as  any  other  pleading. 

Salt  by  George  P.  Hnnter  and  another 
affalnst  W.  H.  KIcTwlggan  and  another. 
Judgment  for  plaintlffa,  and  defendants  ap- 
peal. Affirmed. 

Bassett  &  Mitchell,  for  complainants.  Ed- 
ward P.  Allen  and  Coofce  &  Angdl,  for  re> 
spondenta. 

MATTESON,  C.  J.  We  think  that  the  al- 
legations of  the  answer  In  relation  to  the 
notice  given  by  the  assessors  of  the  time  and 
place  of  their  meeting  for  the  making  of  the 
assessment  are  sufficient.  The  first  excep- 
tion to  the  answer  is  overruled. 

The  complainants'  second  exception  to  the 
answer  \a  because  the  respondents  have  not 
stated  in  it  In  what  manner  and  form  the 
property  of  the  Grosvenordale  Company  was 
exraapted  from  taxation  by  the  town  of  East 
Providence,  but  aver  merely  that  the  proper- 
ty of  the  company  was  "duly  exempted  frmn 


taxation  by  said  town."  The  ground  of  ex- 
ception is  that  this  averment  is  not  a  state- 
ment of  fact,  but  a  conclusion  of  law.  We 
think  that  this  rlew  Is  correct.  The  answer 
should  set  fnth  the  actton  of  the  town  on 
which  it  is  claimed  the  exemption  rests,  so 
ttiat  tbe  complainants  may  have  notice  of 
such  action,  and  an  opportunity  to  prepare 
themselves  by  evidence  or  otherwise  to  meet 
it  on  the  hearing  of  the  bill.  The  second 
exception  Is  sustained. 

Tbo  point  Is  taken  by  the  respondents  that 
exceptions  will  not  He  to  an  answer  for  in- 
sufficiency when  the  oath  to  it  has  been 
waived.  We  do  not  think  that  the  point  Is 
tenable.  It  Is  true  that  It  has  been  held  in 
a  number  of  cases  that  exceptions  for  in- 
sufficiency will  not  lie  to  an  answer  the 
oatb  to  which  has  been  waived,  because  such 
an  answer  Is  not  evidence  for  the  respond- 
ent Sheppard  v.  Akers,  1  Tenn.  Cb.  320; 
Smith  V.  Insurance  Co.,  2  Tenn.  Ch.  50f>; 
McCormick  v.  Chamberlain,  11  Paige,  543; 
Bank  v.  Geary,  6  Pet.  09;  Patterson  v. 
Gaines,  6  How.  588.  The  Jndldary  act  (chap- 
ter 20,  9  19),  however,  provides  that  In  such 
a  case  the  answer  shall  tiave  the  effect  given 
to  a  plea  In  an  action  at  law.*  If  It  is  to 
Iiave  the  effect  of  a  plea  at  law,  we  can  see 
no  reason  why  it  should  not  be  required  to 
conform  to  the  rules  of  pleading.  The  com- 
plainant, by  waiving  his  right  to  an  answer 
under  oath,  does  not  waive  his  right  to  have 
an  answer  to  every  material  allegation  of  his 
bill.  To  be  a  autfldent  answer.  It  must  not 
state  conclusions  of  law,  but  the  facts  from 
which  such  conclusions  result;  and  it  must 
also  fully  answer  all  the  material  allega- 
tirais  of  the  bill,  confessing  and  avoiding  or 
directly  traverstng  them.  KeWey  v.  Ryder, 
Index  NN,  72,  28  Ati.  807.  The  objecUons  to 
the  view  that  exertions  will  not  lie  to  an 
answer  to  which  the  oath  has  been  waived 
are  well  stated  in  Reed  v.  Insurance  Co., 
88  N.  J.  Bq.  806,  as  follows:  "It  Is  quite  ob- 
vious that  the  doctrine  under  consideration 
disregards  the  right  of  the  complainant  to 
such  answer  as  the  defendant  may  make  in 
his  favor  to  the  statement  of  the  bill.  He 
has  a  right  to  th^  respondent's  answer  on 
every  material  point,  though  he  waives  oath, 
for  he  is  spared  the  necessity  of  proof  as  to 
ell  matters  admitted  by  the  defendant  The 
latter  la  bound  by  his  admissions  in  the  an- 
swer, though  put  In  without  oath.  Symmea 
V.  Strong.  28  N.  J.  Bq.  131;  Bartlett  v.  Gale, 
4  Paige,  (V03.  The  complainant  may  avail 
himself  of  any  allegations  therein  that  tend 
to  establish  his  case.  The  complainant'^ 
object  in  waiving  oath  Is  mer^y  to  deprive 
the  defendant  of  the  advantage  of  his  an- 
swer as  evidence  for  himself.  Moreover,  as 
a  pleading,  the  answer  may  be  utterly  Insaf- 
flclent.  as  presenting  no  defense  whatever. 
It  Is  absurd  to  say  that  it  must  nervertbeleBs 
stand  as  a  defense  because  oath  was  waived. 
And  If  It  be  doubtful  whether  the  matter  set 
up  by  the  answer  constltutA  a  defense,  may 
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not  the  complainant  try  it  belore  the  court, 
to  ascertain  whether,  if  It  can  be  sustained 
b7  proof,  It  is  a  defense  or  not?  Further, 
on  the  doctrine  under  consid^tion,  what 
control  can  the  coart  hare  orer  the  forma- 
tion of  the  issue?  Is  it  entirely  at  tiie  pleas- 
ure of  the  defendant  what  the  issue  shall  be? 
Manifestly  the  proposition  cannot  be  main- 
tained that  exceptions  or  objections  for  in- 
sufficiency cannot  be  filed  to  an  answer,  oath 
to  which  is  waived." 


OOOGESHALL.  City  Treasurer,  t.  HOME 
FOK  FBIBNDI/BSS  CHILDREN. 

(Suprenw  Court  of  Rhode  Island.  8^t  28, 

iS&i.) 

DbSOSKT  UHDn  WlU.— CsUttTABLI  Bs^OCVT— 
VlUDITr. 

1.  A  will,  when  proved,  relates  back,  as  a 
special  law  of  descent  governing  the  property 
therein  disposed  of,  to  the  date  of  testatw's 
death. 

2.  A  charitable  oorporatlon,  whose  charter 
limits  the  amonnt  of  property  It  can  bold  at 
one  time,  can  only  take  so  much  of  a  devise  of 
real  and  perBonnJ  property,  subject  to  a  life  es- 
tate, as  would,  with  the  property  owned  at  the 
time  of  the  testator's  death,  make  op  the  maxi- 
mum amount  It  could  then  have  held;  and  the 
fact  that  the  life  tenant  was  given  dlscretion- 
sry  power  to  change  the  Investment  Is  Immap 
terial, 

3.  An  amendment  to  the  charter,  after  tes- 
tator's death,  increasing  the  nmonnt  of  property 
the  corporation  can  hold,  will  not  enable  It  to 
take  the  residue  of  the  legacy. 

Suit  by  John  8.  Coggeshall,  cl^  treasurer, 
against  the  Home  for  Frtendlcsa  Children. 

Wm.  P.  Sheffield,  Jr..  City  Sol.,  for  com- 
plainant Francis  B.  Pecktuun,  for  re^nd> 
ent 

PER  CURIAM.  We  are  of  the  opinion 
that  Wood  T.  Hammond,  10  R.  I.  116-121, 17 
321.  end  18  AtL  108,  Is  decisive  ot  the 
present  case.  The  will  of  Frank  Hanunett 
was  proved  November  IS,  1876.  When 
proved,  it  r^ted  back  to  tlie  death  of  the 
testator,  on  May  28,  1876,  and  became  oper- 
ative from  that  date  as  a  special  law  of  de> 
scent  for  the  estate  disposed  of  by  it,  and 
the  rights  of  all  persons  designated  in  It  as 
devisees  legatees  are  to  be  regarded  as 
determined  by  It  at  that  date.  Under  its 
provisions,  the  Hmne  Cor  Friendless  Chil- 
dren took,  subject  to  the  Ufe  estate  of  Jo- 
seph Hammett  and  the  payment  of  a  pecun- 
iary legacy  to  Stephen  Gould  of  $500^  a 
vested  remainder  In  the  real  and  personal 
estate  to  the  amount,  In  addition  to  the 
property  it  then  held,  that  it  was  capable 
of  holding  property,  under  the  limitation  in 
its  charter,  to  wit,  to  such  an  amount  as 
would  carry  its  property  to  the  amount  of 
$25,000,  and  the  city  treasurer  of  Newport 
took  a  vested  remainder  In  the  excess,  in 
trust,  to  be  transferred  and  credited  to  the 
poor  fund  for  aged  persons. 


As  the  rlgbts  of  devisees  and  legatees  are 
to  be  determined  as  of  the  date  when  the 
will  became  operatlve,--thnt  is,  at  the  death 
of  the  testator,  on  Maiy  20,  187er-Uie  subse 
qnent  amendment  to  the  charter  of  the 
Home  for  Friwdless  Children  of  February 
11, 1877,  by  which  Its  capacity  to  hold  prop- 
erty was  enlarged  to  the  sum  of  9200.000, 
does  not  afTect  the  question. 

Nor,  In  our  opinion.  Is  the  qnestiOD  af- 
fected by  the  fact,  relied  on  by  the  respond- 
ent, that  a  power  to  vary  the  Investment  In 
his  discretion  was  conferred  on  the  life  ten- 
ant; for,  while  the  exercise  of  that  power 
would  have  divested  the  devisees  and  leg- 
atees of  their  title  to  such  portions  ot  the 
estate  as  were  sold,  they  would  have  been 
entitled  to  the  same  Interest  In  the  proceeds 
of  sale  or  in  the  property  In  which  tbose  ^o- 
ceeds  might  have  been  reinvested. 

We  are  of  the  opinion  that  the  value  of  the 
remainder  in  the  residuary  estate  of  the 
testator  is  to  be  ascertained  as  of  the  dat« 
of  his  death  to  such  an  amount  as  may  W 
neoessary  to  raise  the  value  of  the  property 
then  held  by  the  Home  for  Friendless  Chil- 
dren as  of  the  same  date  to  the  amonnt  of 
$25,000;  that  the  Home  for  Friendless  Chil- 
dren is  entitled  to  retain  such  amoant.  and 
should  assign,  transfer,  and  convey  the  ex- 
cess of  said  residuary  estate  above  such 
amount  to  the  complainant,  In  trust,  to  be 
transferred  and  credited  to  the  Newport  poor 
fund  for  aged  persons. 


ELLIOTT  V.  NEWPORT  ST.  RT.  CO. 
(Snpreme  Court  of  Rhode  Island.  Oct.  ST, 

1894.) 

BTBEST-RaILWAT  COUPA'Hn  —  IXJCTT  to  Passks^ 
eiH-^-pRoxiMrrr  or  Trollkv  Polbs — Coxtbib- 

TFTORY  NBOLIOBUCB — FaILCJBE  TO  1IB1.B  WaSK- 
IlfO'-EZCKSSITB  SaMAOBS. 

1.  Since  a  person,  riding  on  a  footboard  of 
an  electric  street  car.  is  not  required  to  antici- 
pate danger  from  the  close  proximity-  to  the 
track  of  trolley  poles,  his  failure  to  listen  for 
warnings  by  ■Uie  conductor  to  watch  out  fur 
such  poles  does  not  render  him  guilty  of  mo- 
tribntoiT  negligence. 

2.  On  an  issne  as  to  whether  plaintiit.  wbn 
was  riding  on  the  footboard  of  a  street  car. 
heard  the  warnings  given  by  the  conductor  to 
watch  out  for  a  trolley  pole,  by  which  he  was 
Btmck,  it  appeared  that  the  conductor,  each  tiaw 
he  gave  the  warning,  was  on  the  o^'>osite  side  of 
the  car  from  plaintiff;  and  plaintiff,  who  was 
accompanied  by  a  yoong  lady,  testified  that  he 
did  not  hear  them,  and  seTerai  other  witnesses, 
who  occupied  positions  as  favorable  as  plain- 
tiff's  for  hearing  such  wamintrs,  also  testified 
that  ther  did  not  hear  them.  Hdi.  that  a  find- 
ing that  plnintifF  did  not  hear  Ine  warnings 
would  not  be  disturbed. 

3.  A  verdict  for  f6,950  for  the  loss  of  the 
front  part  of  a  foot  1>y  n  mnn.  23  ycnra  of  ae«\ 
who  had  theretofore  been  earning  $65  per 
month,  and  ^o  warn  prevented  by  the  injury 
from  working  at  all  for  14  months,  will  not 
be  reversed  as  excessive. 

Action  by  William  Elliott  against  the  New- 
poil  Street-Xtnllway  Company  for  personal 
Injuries.  There  was  a  Ju^^ent  tot  ^alntut 
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and  defendant  peUtlODS  for  a  new  trial.  De-  i 

Died.  I 

Put  J.  Galvfa  and  Chas.  Acton  Ivea,  for  j 
plalntilT.  Danna  Baker,  David  Baker,  and  \ 
Wm.  C  Baker,  for  defendant 

UATTlilSON.  C.  J.  The  principal  question 
raised  by  the  defendant's  exceptdona  and 
petition  tor  new  trial,  on  the  ground  that  the 
verdict  is  against  the  evidence,  is  as  to  the 
degree  of  care  required  of  a  passeoger  rid- 
ing on  the  footboard  of  a  car.  It  is  contend- 
ed by  the  defendant  that  the  t^alntlft  was 
guiky  of  contrlbntmr  negligence,  because, 
if  he  had  been  paying  attention,  he  could 
bare  heard  the  warnings  given  to  "look  out 
for  the  polea."  This  contention  rests  on  the 
assumption  that  It  vaa  the  duty  of  the  plain- 
tiff, though  he  did  not  know  of  the  danger- 
ous proximity  of  the  pole*  to  the  track,  to 
nave  anticipated  stHue  possible  danger,  and 
therefore  to  have  been  sufflcienUy  alert  to 
have  heard  the  calls.  We  think  that  tbia 
IS  too  strict  a  rule  to  be  applied  to  the  plain- 
tiff. In  our  former  (^tlnlMi  we  stated  the 
rule  which  seemed  to  us  applicable  as  fol- 
lows: "A  passeoger  who  rides  on  the  foot- 
board of  a  car  takes  on  himself  the  duty  of 
looking  out  for  and  ^  protecting  himself 
against  the  usual  and  obvious  perils  of  rid- 
ing there,  such,  tor  Instance,  as  Injury  from 
passing  vehicles,  or  of  being  thrown  off  by 
the  awaylog  or  Jolting  of  the  car;  assuming, 
of  coorBe,  proper  managemeivt  of  the  car  and 
proper  coaatructJon  and  condition  of  the 
road.  We  do  not  tUnk,  however,  that  the 
danger  of  being  hit  by  a  trolley  pole  Is  such 
a  peril  as  a  passenger  whom  the  railway 
company  has  undertaken  to  carry  on  the 
footboard  of  its  car  is  bound  to  anticipate 
and  be  on  the  lookout  for,  tmless,  Indeed,  it 
appears  that  the  passenger  bad  knowledge 
of  the  close  proximity  of  the  track  to  the 
trolley  pole.  He  has  a  right  to  assume  that 
the  railway  company  has  performed  Its  duty 
in  so  constructing  Its  road  thait  Its  pas- 
sengers, even  on  the  footboards  of  Its  cars, 
riding  there  by  Its  pei*mf8slon,  shall  not  be 
exposed  to  injury  by  the  unsafe  construction 
of  its  road."  Index  NN,  26,  29.  30,  28  Atl. 
338.  The  charge  of  the  court,  taken  as  _a 
whole,  fairly  and  correctly  stated  this  rule 
to  the  jury. 

If  the  plaintiff  woe  under  no  duty  to  listen 
tor  a  waa-nlng,  he  is  no4  to  be  charged  wltli 
contrlbutOTy  negligence  unless  the  warning 
was  actually  heard  by  him,  or  unless  It  be 
shown  that  he  had  knowledge  of  the  dan^ 
ger  of  being  struck  by  the  pole.  His  teetl- 
moay  was  that  no  warning  was  given  to  his 
knowledge,  which  was  equivalent  to  a  de- 
alnJ  that  he  heard  the  warning.  He  also  tes- 
tified that  he  was  unacquainted  with  the 
location  of  the  poles,  never  having  ridden 
on  that  part  of  the  defendant's  road  prior  to 
the  accident,  and  belug  familiar  with  the 
street  only  by  having  casually  driven 
through  It  The  conductor  of  the  motor  car. 


I  when  he  first  called  out  "Look  out  for  the 
I  poles!"  while  the  car  was  stopped  at  Touro 
i  street,  stood  on  the  opposite  side  of  the  car 
I  from  that  on  which  the  plaintiff  was  about 
to  get  on  tbe  car,  and,  when  he  repeated  the 
calls  after  the  car  had  started,  stood  on  the 
footboard  on  the  opposite  side  of  the  car 
from  the  plaiatlff.  Tbe  brakeman  and  con- 
ductor of  the  tow  car  also  gave  similar  warn- 
ings. The  plaintiff  was  accompanied  by  a 
young  lady,  and  the  attention  which  be  be- 
stowed upoc  her  may  have  prevented  him 
from  hearing  the  warnings  given  by  the  de- 
fendant's employes;  or  he  may  have  been 
prevented  from  hearing  the  warnings  by  the 
noise  and  confusion  In  the  street  and  the 
noise  of  the  cars  after  they  had  started. 
Other  witnesses,  who  occupied  positions  as 
favorable  for  hearing  the  calls  as  that  oc- 
cupied by  the  plaintiff,  testlfled  tbait  they, 
too;  did  not  hear  the  calls.  The  question 
whether  tbe  plaintiff  heard  the  warnings, 
as  also  that  of  his  knowledge  concerning  the 
location  ot  the  poles  near  to  the  track,  was 
tor  the  Jury.  The  pkilntiff's  credibility  and 
that  of  the  wiitoeeses  whose  testimony  tmd- 
ed  to  corroborate  him  was  for  the  Jury. 
They  found  for  the  plalntlfl,  and  it  Is  not 
sufflciently  dear  that  tbey  made  a  mistake 
to  justify  us  In  setting  aside  their  verdict 
as  against  the  evidence. 

Tbe  plaintiff,  who  at  the  time  of  tbe  acci- 
dent was  23  years  of  age.  was  severely  in- 
jured. Besides  the  breaking  of  two  or  three 
bones  in  his  left  foot,  be  suffered  the  loss  of 
the  front  part  of  his  right  foot  which  was 
amputated  at  the  instep.  At  the  time  of  the 
accident,  he  was  eanaing  (45  a  month,  be- 
sides hJs  board,  which  he  estimated  at  (20 
a  month  more.  He  was  prevented  by  bis 
Injuries  from  pursuing  any  occupaUtm  for 
upwards  of  14  months,  while  his  wotmds 
were  heaUng,  during  which  be  also  expe- 
rienced much  pain.  By  the  accident  he  has 
been  i>ennanently  disabled,  and  deliarred 
from  engaging  In  any  pursuit  which  will  re- 
quire him  to  stand  any  considerable  portion 
of  the  time.  In  view  of  these  ccmslderations. 
we  cannot  say  that  the  verdict  for  $6,950  Is 
so  clearly  excessive  as  to  lead  as  to  believe 
that  It  was  not  a  proper  and  honest  exerctse 
of  the  Judgment  of  the  Jury. 

Defendant's  pedtlon  for  a  new  trial  de- 
nied and  dismissed,  with  costs,  and  case  re- 
mitted to  tbe  common  i^eas  division,  with 
dlrectltoi  to  eater  Judgment  on  the  verdict 

STINKSS,  J.,  nonconcura. 


RBVBT.T^  et  al.  v.  MAYOR.  ETC.,  OP 
CITY  OF  ANNAPOIJS. 
(Oonrt  of  Appeals  of  Maryland.  March  2G, 

CON9TITL'TIONAT<  LaW— Ucif  ICIPAI.  BOXIW— LSOn- 

LATiVB  Power  to  Comfbl  Iuuancb. 
1.  The  provisions  of  Act  1894,  c.  620,  direct- 
ing the  authorities  of  a  city  to  ^"^^^^^^ 
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city  of  AunapoIlH  and  Aime  Arundel  coun- 
ty, of  which  the  rfty  Is  a  part.  There  is 
uothlng  in  the  record  to  show  that  the  ap- 
portlounient  U  la  any  manner  unequal  or 
unjust  to  the  city.  If  any  objectlou  la  to  be 
made  to  the  act  on  this  groand,  it  would 
seem  that  the  taxpayers  of  Anne  Anmdel 
county  are  the  persons  to  make  the  oblec- 
tlon,  for  the  reason  that  they  are  required 
to  pay  two-tblrds  of  the  cost  of  the  build- 
log,  while  the  city  of  Annapolis,  which  Is 
specially  and  directly  interested  In  the  Im- 
prorement.  Is  required  to  pay  but  one-third 
of  the  expenditure.  The  apportionment, 
howerer,  was,  as  we  hare  said,  a  matter 
within  the  discretion  and  power  of  the  l^ls- 
lattue.  This  was  decided  in  Commissioners 
of  Talbot  Co.  T.  Commissioners  of  Queen 
Anne's  Co.,  60  Md.  245,  and  also  by  the  su- 
preme court  In  Mobile  Co.  t.  Kimball,  102 
U.  S.  691. 

In  closing  his  argument,  the  counsel  for 
the  applllees  suggested  that  the  act  was  In- 
valid because  It  was  In  conflict  with  the 
fourteenth  amendment  of  the  federal  con- 
stitution, which  forbids  the  taking  of  '*prop- 
erty  without  due  process  of  law."  If  in- 
valid on  this  ground,  it  is  invalid  under  the 
constitution  of  this  state,  which  provides  tho 
same  safeguards  for  the  protection  of  life, 
liberty,  and  property,  and  which  has  been 
the  fundamental  law  of  this  state  from  the 
beginning  of  the  government  It  is  a  suffi- 
cient answer  to  this  objection  to  say  that 
the  act  In  question,  which  requires'the  city 
authorities  to  issue  bonds  to  raise  money  to 
pay  the  cost  of  a  public  school  building,  Is  a 
lawful  exercise  of  legislative  power,  and, 
this  being  so,  taxes  levied  to  pay  such  bonds 
are  not  open  to  the  objection  of  taking  prop- 
erty without  due  process  of  law.  Nor  can 
we  agree  that  the  act  Is  in  conflict  with  sec- 
tion 33,  art  3,  of  the  constitution,  which  de- 
clares that  the  general  assembly  shall  pass 
no  special  law  for  any  case  for  which  pro- 
vision has  been  made  by  an  existing  general 
law.  The  general  law  provides,  It  is  true, 
that  the  school  commissioners  of  Anne  AniD- 
del  county  shall  have  the  control  and  super- 
vision of  the  public  schools  in  said  county, 
with  power  to  build,  repair,  and  furnish 
schoolhouses.  But  It  does  not  authorize 
the  commissioners  to  borrow  money  upon 
bonds  to  be  indorsed  by  the  county  eommis- 
tiioners  for  such  purposes,  nor  does  It  pro- 
vide for  the  apportionment  of  the  cost  of  a 
public  school  building  to  be  erected  in  the 
city  of  Annapolis  between  the  county  and 
the  city.  This  conld  only  be  done  by  s[>ecial 
act  and,  this  being  so,  the  special  act  Is  not 
In  conflict  with  the  constitution,  which  for- 
bids the  passing  of  a  special  act  for  any 
pui-pose  for  which  provision  has  been  made 
by  an  existing  general  law.  It  follows  from 
what  we  have  said  that  the  Judgment  sus- 
taining the  demurrer  in  this  case  must  be 
overruled.   Judgment  revised. 


FBOSTBURG  MIN.  CO.  v.  CUMBEB- 

LAND  &  P.  B.  CO. 
(Court  of  Appeals  of  Maryland.  March  thX 
1805.)  ■ 

OoKPoa^TioKB — ^ExTBssiox  or  PuAScaisE — Bb- 
.  rrnxu  OF  Statute. 

1.  Act  Aisdl  5,  1878,  c  409,  entitled  "Aa 
act  to  extend  an  act  entitled  *An  act  to  incot- 
porate  the  Withers  Mining  Company.'  passe-- 
at  the  December  session  1847,  cbapt.  306,~ 
and  providing  that  said  act  and  a  snoseqnect 
act  amendatory  thereof  "be  and  the  same  uv 
hereby  continued  in  full  force  and  effect"  for  S"!  j 
years,  and  declaring,  after  giving  the  companr  | 
a  new  name,  "that  the  company  by  aach  aasi'' 
shall  succeed  to  all  the  nghts,  powers,  liatMli- 
ties  and  obligations  of  the  company  as  preri- 
ou^  named,  did  not  create  a  new  corporation.  / 

2.  Act  1876,  c.  04,  naulrinR  the  C.  £  V. 
B.  Oo.  to  "fnmidi  reaaonaUe  CwdUtiea"  for  'rv 
ceiving  and  forwarding  all  coals  that  may  U 
offered  for  transportation"  thereover,  not  beicj 
inconsistent  with  Act  1849,  c.  469.  1  21.  liicii- 
ing  the  right  to  make  connection  witxt  said  re- 
read to  corporations  thereafter  to  be  incoipc- 
rated,  does  not  repeal  said  sectkm. 

Aj^eal  from  circuit  court,  Alli^any  counq*. 

Suit  the  Fnwtburg  Ulning  Oompuij- 
agalnst  the  Cumberland  &  PeniuQrlTanit 
Ballroad  Company.  From  a  Jodsmrait  tar 
defendant,  plaintiff  appeals.  Affirmed. 

Azsued  before  BOBX2f80X,  a  J.,  and 
BRYAN,  FOWLBR.  McSHERRT,  PAGE. 
BOBEBTS,  and  BRISCOE,  JJ. 

B«iJ.  A.  Richmond  and  D.  Jas.  Blai^ton. 
for  appellant  Robert  H.  Oordon,  for  ap  I 
pellee.  I 

BOBINSON,  O.  J.  The  qiieetlon  in  thi- 
appeal  is  whether  the  appellant  a  coal-oiio- 
Ing  company,  has  the  right  to  make  c<miiet- 
tion  by  means  of  a  switch  with  the  apiwl 
lee's  railroad,  which  runa  by  or  near  ibf 
property  of  the  appelant  The  aj^Uee  w;l- 
chartered  by  Act  1849,  c.  469,  with  power  i  ■ 
build  a  railroad  from  Cumberland  to  th>> 
Pennsylvania  line.  By  sectitm  21  of  it> 
charter,  privilege  to  make  connection  wlU: 
the  appellee's  road  was  reserved  to  any  cor- 
poration which  might  "be  hereafter  incorpo- 
rated, •  •  •  provided  that  In  making 
such  connectioa  no  Injury  stiaU  be  done  i') 
the  works  of  the  company."  This  privll^e. 
It  will  be  observed,  Ls  ecpressly  limited  to 
corporations  chartered  after  the  act  of 
Incorporating  the  app^Iee.  The  appelhci 
was  chartered  by  Act  1847,  c.  306,  fo: 
the  purpose  of  manufacturing  iron  and  min- 
ing coal,  and  was  authorized  to  build  a  rail- 
road from  Its  property  to  the  Gheaapeake  t 
Ohio  Canal,  at  Cumberiand.  Having  hei» 
chartered  prior  to  1349,  the  appellant  It  is 
clear,  is  not  entitled  to  the  privilege  of  mat- 
ing connection  with  the  appellee's  road,  tm 
the  reason  that  this  privilege  was,  by  sec- 
tion 21  of  the  appellee's  charter,  reserve! 
to  corpwatlons  thereafter  Incorporated: 
that  is,  to  cwporatlons  chartered  since  lS4it. 
The  contention,  however,  is  that  the  appel- 
lant was  diartered  for  a  period  of  80  years. 
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lad  that  its  charter  ezidred  Uarch  8,  1S7S, 
and  that  hy  Act  1878,  a  400,  passed  April 
5,  1878,  a  new  corporation  was  created.  So 
the  qnestlon  comas  to  this:  Whether  the 
act  ot  1S7S  is  to  be  construed  as  creatinf  a 
new  corporation,  or  as  continaing  or  revlv- 
Ing  the  old  company.  "To  ascertain,"  says 
Mr.  Ji»tlce  Story,  "whether  a  charter  cre- 
ates a  new  corporation,  or  merely  cootlnues 
the  existence  of  the  olA  one,  we  must  look 
to  Its  terms,  and  glre  them  a  constrocUon  con- 
sistent with  the  leglslattTe  intent  and  the 
Intent  of  the  corporatcHls"  (Bellows  t.  Hal- 
lowell,  2  Mason,  44,  Fed.  Cas.  No.  1,279); 
that  Is  to  say,  wheth^  the  object  of  the  act 
is  to  prolong  oe  rerive  the  existence  of  a 
corporation  wMcb  has  expired  or ,  Is  abont 
to  exi>lr<^  and  not  to  change  the  identity  of 
the  company  or  to  form  a  new  «ie,  <Hr  wheth- 
er the  object  is  to  create  a  new  corporation, 
with  a  new  capital,  and  with  no  Intention  to 
continue  the  obligations  of  the  old  com- 
pany as  against  the  company  thus  created. 
What,  then,  was  the  object  of  the  act  of 
1S7S?  Its  title  dechiree  it  tt>  be  "An  act  to 
extend  am  act  entitled  'An  act  to  incorpo- 
rate the  Withers  Mining  Company,'  passed 
at  the  December  seealon  1847,  chapt  306," 
for  the  period  (rf  30  years.  And  the  enacting 
crlnuse  Section  1)  provides  "that  tbe  act  en- 
titled 'An  act  to  inccwporate  the  Withers 
Mining  Company,'  and  passed  at  December 
session  eighteen  hundred  and  forty-sevai, 
chapter  three  hundred  and  six,  and  the  act 
to  alt«r  and  amend  said  orl^nal  act  of  In- 
corponLtlcn,  passed  at  January  session 
eighteen  hundred  and  seventy,  chapter  two 
hundred  and  twenty-seven,  be  and  the  same 
are  hereby  contlaned  la  full  fwee  and  ef- 
fect for  the  poiod  of  thirl?  yean.'*  Not 
only  does  the  title  declare  it  to  be  the  ob> 
Ject  of  the  act  to  esctend  the  charter  of  the 
appellant  for  a  period  of  30  years,  but  the 
enacting  daose  provides  In  express  terms 
that  the  charter  be  and  the  same  la  "hereby 
contlnned  tn  full  force  and  effect  for  the 
period  of  thirty  years"  from  the  Sth  March, 
1878.  It  la  clear,  then,  that  the  legislature 
meant  mer^  to  revive  and  atend  the  cbax*- 
ter  of  the  ajHwlIant,  and  did  not  mean  to 
create  a  new  and  distinct  cwporation;  and 
it  Is  equally  dear  that  this  act  was  so  un- 
derstood and  accepted  by  the  corporators 
tliemsdvesL  In  pursuance  of  Its  provisions, 
a  meeting  of  the  atockhtdders  was  held  at 
Frostburg  on  the  6th  May,  1878,  and  the 
company  was  organized  by  electing  all  the 
oCKcM'S  of  the  <4d  company;  and  although 
the  name  of  the  company  was  subsequently 
changed  from  the  Withers  Company  to  the 
Thomas  Mining  Ocunpany,  and  thui  again 
to  the  Frostbnrg  Mining  Company,  the  legal 
tttle  to  the  pn^erty  stHl  stands  in  the  name 
of  the  Withers  Company.  And,  in  maUng 
these  clunges  in  the  name  of  the  c(»npany. 
the  lecrlslatore  'mm  car^I  to  imvlde  that 
the  company  by  soch  name  shall  succeed  to 
an  the  rights,  powers,  liabilities,  and  obllga- 


tlonsof  the  saldWithers  Mining  Company.  It 
Is  clear,  tbwef  ore,  that  the  object  of  the  act  of 
1878  was  merely  to  revive  and  ^tend  the  char- 
ter of  the  Withers  Company  for  a  period  of  80 
years,  and  by  no  fair  rule  of  construction  can y 
it  be  said  to  have  created  a  new  corpotatlo^^ 

But  then,  again,  it  is  contoided  that  sec- 
tion 21  of  the  appellee's  charter,  which  re- 
sti'Icts  the  privilege  of  making  connection 
with  its  road  to  c(»rporationB  chartered 
aft^  1819.  is  repealed  by  Act  1S76,  c.  &i. 
This  act,  in  the  first  place,  prescribes  the 
rates  to  be  cliarged  by  the  appellee  for  the 
transportation  of  coal  over  its  road,  and 
then  it  provides  that  it  shall  be  the  duty 
of  tike  appellee  "to  ^vlde  and  furnish  rea^ 
sonable  toclllties  and  all  cars,  Indudlng  gon- 
dolaiS,  where  required  for  local  trade,  and 
other  vehides  and  motive  power  for  receiv- 
ing and  forwarding  aU  coals  that  may  be 
offered  for  transportation  over  said  railway." 
And  the  argument  is  that  the  duty  of  fur- 
nl^ng  reasonable  fadlltiea  for  receiving 
and  fwwardlng  coal  that  may  be  olEsred 
for  transportation  aeeessarily  in^posea  oo  the 
appellee  the  obligation  of  pomlttlag  all  per- 
sons and  oorporatlona  having  coal  for  trans- 
portation to  make  conneetlai  hy  means  of 
a  switdi  with  Its  voad.  To  sutdi  a  oonstmc- 
tlon  we  cannot  agreeu  The  wb(de  object  (tf  the 
act  was  to  fix  the  rates  to  be  charged  by  the 
appellee  for  the  transportatkm  of  coal,  and. 
having  fixed  these  rata,  It  makes  It  the  duty 
c£  the  m^ellee  to  furnish  the  means  Cor  for- 
warding and  deUverlog  the  same.  And  rea- 
sonabte  facilities,  as  thus  used,  means  that  the 
appellee  shall  furnish  the  cars,  motive  power, 
and  other  convenl^cflB  necessary  for  such 
puiposea.  It  would  be  a  str^ned  constnic- 
tlim  to  hcHA  that  these  wends  tat  themselves 
r^eal  section  21  ot  the  aivdlee's  charter, 
and  Impose  upon  it  the  obligation  of  pomlt- 
ting  all  persons  and  corporaticms  having  coal 
for  tranqiortatjon  to  make  omnectlons  with 
Its  road.  Such  a  constmctlm  Is  n^tiwr  war- 
ranted by  the  natural  import  of  the  words 
"reasonable  facilities'*  nor  the  subject-matter 
in  connection  with  which  they  are  used.  It 
might  Just  as  well  be  said  that  the  legislature 
meant  to  Impose  upon  the  arodlee  the  duty 
of  making  stations  at  snch  plsces  on  Its  road 
as  the  shliqjiers  of  coal  might  deem  oonv«ilent 
to  themselves,  without  regard  to  the  business 
or  Intorests  of  the  appeUea  These  iswdse 
words  are  used  in  the  sbttute  17  &  18  Vict, 
c  81,  passed  In  1854,  and  which  provides 
"ttiat  evoy  railway  company  *  •  •  shall 
according  to  their  respective  powers  afford  all 
reasonable  facilities  for  the  recdvlng  and 
forwarding  and  delivering  of  traffic  upon  and 
from  the  several  railways."  And  in  constru- 
ing this  statute  In  Southeastern  By.  Co.  v. 
Ballway  Commissiono^  0  Q.  B.  Dlv.  586,  tho 
lord  chancier  said:  "What,  then,  are  the 
obUgatlcais  imposed  upon  railway  companies 
by  this  statute?  •  «  •  First,  a  positive 
obUgatlm  to  'afford,  according  to  their  re- 
specUve  powers,  all  reasonable  facilities  Cor 
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tie  recelTlnu  and  forwarding  and  delirerinR 
of  traffic  iipoQ  and  from  tbe  several  railways 
and  canala  belongiog  to  or  worked  by  sncb 
companies  reBi>ectlveIy.  •  •  Traffic,'  ac- 
cording to  the  interpretation  clanse  (section 
1),  includes  'passengers  and  their  Inggage  and 
goods,  animals,  and  other  things  conreyed 
by  any  railway  company.'  'Railway'  Includes 
'every  station  of  or  belonging  to  such  rail- 
way used  for  the  purposes  of  public  traffic' 
•  •  •  With  respect  to  stations, '  there  Is  no 
obligation  to  establish  them  at  any  particular 
places  or  place  imless  the  company  thinks  fit 
to  do  so,"  Brett.  L.  J.:  "It  follows  that  the 
defendants  had  ;)«risdIction  only  to  bear  and 
determine  and  order  In  respect  of  fiacllities 
to  be  afforded  upon  or  from  the  railway  or  the 
ctations  used  by  the  company  for  tbe  pur- 
poses of  puUlc  traffic."  And  In  Qreat  West- 
em  By.  Co.  T.  Railway  Oommlesloners,  7  Q. 
B.  Dlv.  162,  where  the  complaint  was  that  the 
company  bad  charged  rates  in  excess  of  those 
snttaoriaed  by  law.  Cotton,  L.  J.,  said:  "The 
ouuplaint  is  simply  that  the  charges  made  by 
the  railway  company  for  a  great  many  of 
tbelr  journeys  are  beyond  those  which  their 
qieclal  act  of  parliament  or  the  general  acts 
allow  them  to  charge,  and  In  that  sense,  and 
in  that  sense  only,  are  excessive.  Now,  tbe  only 
question  we  have  to  determine  Is  whether  this 
comes  wlthtn  the  words  of  tbe  second  section 
of  the  railway  and  canal  traffic  act  of  1854, 
On  a.  reasonable  Interpretation  of  those  words. 
They  are  tbat  the  company  shall  afford  all 
reasmatile  facilities  Tot  tbe  receiving  and  for- 
warding and  delivering  of  traffic  upon  tlieir 
railway.  Can  this  excessive  charge  be  said 
to  be  a  refns&l  of  reasoiaible facilities?  Now, 
what  I  think  comes  within  those  words,  'af- 
ford all  reasonable  facilities,'  Is  tbe  provid- 
ing prop»  accommodation  In  tbe  stations  and 
in  the  carriages  for  the  receiving  and  for- 
warding passengers,  and  for  getting  them  In 
afid  oat  of  tbelr  carriages,  and  the  itKe."  Tbe 
hitest  case  in  which  the  meaning  of  the  words 
"reasonable  facilities"  jias  been  considered  is 
Dortaston  Ijocal  Board  t.  I^ndon  &  N.  W. 
Ry.  Co.  (Q.  B.  Dlv,  and  Prob.  Dir.)  volume 
2.  Queen's  Bench,  decided  July  9,  1894.  In 
tbat  case  the  railway  company  discontinued 
the  use  of  a  station,  and  pulled  it  down, 
and  an  application  was  made  to  tbe  railway 
pommlasloners  for  an  wder  requiring  tbe 
railway  company  to  afford  reasonable  facil- 
ities for  rec^vlng,  forwarding,  and  delivering 
passenger  traffic  on  this  branch  line,  and  to 
reopen  the  station,  tbe  use  of  which  bad  been 
discontinued.  Lord  Esher,  M.  R.,  said  "^at 
the  commissioners  had  no  power  to  prerwit 
a  railway  company  from  absolutely  pulling 
down  a  station  If  they  think  they  ou^t,  or  if 
they  choose  to  do  it,  any  more  than  they  can 
order  a  railway  company  to  build  a  new  sta- 
tion." And,  besides,  there  is  nothing  In  the 
act  of  1876  by  which  it  can  be  fairly  inferred 
that  the  legislature  meant  to  repeal  section  21 
of  the  appellee's  charter,  which  limited  tbe 
right  to  make  connection  with  Its  road  to  cor- 


porations thereafter  to  be  incorporated.  Se-:- 
tlon  1  of  that  act  presci'ibes  the  rates  to  l*e 
charged  by  the  appellee  for  tbe  transpona- 
tion  of  coal,  and,  having  thus  prescribed  ib- 
rates,  tbe  next  section  makes  It  tbe  doty  r 
the  appellee  to  furnish  all  reasonable  facil- 
ities for  the  receiving  and  forwarding  of 
coat  that  may  be  offered  for  transportaiwc 
These  are  the  only  amendments  made  to  xht 
appellee's  charter.  Not  one  word  Is  safd 
about  amending  or  repealing  section  21. 
which  the  privilege  of  mating  eonne^'^cia 
with  Its  road  Is  limited  to  corporations  th  re- 
after  to  be  Incorporated.  It  can  hardly 
necessary  to  say  that  the  repeal  of  a  p:ii^r 
existing  act  of  the  leglslatxire  by  Implii-.itinL 
Is  never  favored  in  law,  and  it  is  only  nW^ 
the  two  acts  are  repugnant  and  plnlnly  in- 
consistent with  each  other  that  the  ruU-  ap- 
plies. If  the  two  acts  can  by  a  fair  and  r-.-a- 
sonable  construction  stand  together,  then?  .s 
no  ground  on  which  it  can  be  held  tbat  the  bi- 
er act  operates  as  a  repeal  of  the  former  m-; 
In  this  case  there  is  no  inconslstencx  wlist- 
ever  between  the  provisions  of  the  act  o' 
1876  and  section  21  of  the  appellee's  chnrtr. 
On  the  contrary,  the  act  deals  with  other  mst- 
ters  in  no  manner  affecting  the  proviaionp  <>{ 
that  section.  And,  this  being  so,  tbe  doctrine 
of  repeal  by  Implication  has  no  applloatina. 
For  these  reasons,  the  Injunction  prayed  W2.«! 
properly  refused,  and  the  order  of  tbe  coon 
bdow  wIU  therefore  be  affirmed.  Ord«  af- 
firmed. 


KEILST  T.  TURNER  et  at. 

(Conrt  of  Appeals  of  Maryland.  Mardi  27, 
1895.) 

PAATNBESaiP— COUPBKSATIOrr  or  MCMBKRa — Cos- 

STRVcrroM  of  ARTrctBs— Accoustixo. 

1.  Articles  of  paTtncnhIp  im>Tlded  tbat  one 
partner  should  receive  ¥451)  per  nKwtli 
salary,  the  second  $300,  and  tbe  third  nothiu^ 
The  first  and  third  partners  agreed  that  il.- 
latter  should  draw,  and  have  chatted  to  Liu 
on  the  partnership  booka,  SloO  per  month  of 
tbe  former's  salary.  HM  that,  in  settling  tli' 
firm  accounts,  the  former  is  entitled  to  bsi 
¥300  per  month  as  against  the  firm  assets.  b:> 
recourse  for  the  balance  being  against  the  tbir 
partner. 

2.  Articles  of  partnership  prescribed  thre« 
years  for  the  continuance  of  the  firm,  and  pr<> 
vided  salaries  for  the  members.  The  partner 
ship  continued  after  that  time  without  new  tr- 
tides,  and  the  partners  sohseqaently  ceased  tn 
make  entries  of  salaries  on  the  firm's  boa'^c 
Beld  tbat,  in  settling  the  firm  accounts,  th~ 
members  are  not  enutled  to  salaries  after  th- 
last  entiT  thereof. 

8.  Where,  on  the  dissolution  of  a  firm,  oa* 
member  appronriated  the  firm  Bto<^  with  tbe 
other's  consent,  in  settline  tbe  firm  accf^otit^ 
he  shoald  be  dtarged  with  tne  valne  of  tbe  stock 
at  the  time  it  was  apivoprlated. 

4.  A  provision  in  i»artnership  articles  lbs: 
the  salaries  of  the  members  sball  not  be  cos- 
sidered  as  losses  sustained  by  tbe  bntiness,  n- 
titles  apertner  to  his  salary  unconditionaLT. 

6.  where  a  partner  left  the  montfalr  i&- 
stallmenta  of  his  salary  in  the  of 
firm,  to  be  used  for  its  benefit,  in  settling  ta« 
partnership  accounts  he  I9  entitled  to  interNt 
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on  the  nv«ral  Inntftllments  from  the  time  eadi 
bpcame  payable  to  hftn. 

Appeal  from  circuit  court  'of  Baltimore 
city. 

Salt  hj  John  D.  Kelley  against  Joshua  7. 
Turner  and  another.  From  a  decree  for  de- 
fendants, plaintiff  appeals.  Modified. 

Argued  before  ROBHs'SON.  C.  J.,  BUIS- 
COE,  McSHBRRT,  FOWLER,  BOYD,  and 
BRYAN,  JJ. 

Charles  Marshall,  Wm.  L.  Marlbury,  H.  L 
Bowdoln,  and  Edgar  H.  Oaiu,  for  appellant 
Atty.  Gen.  Pee  and  Wm.  A.  Fisher,  for  &]^ 
l>elleea.  . 

BRYAN,  J.  This  salt  WBB  instituted  by 
the  appella^  for  the  porpose  of  obtaining  m 
settletnent  of  the  porbtenhlp  bnalnesi  of  J. 
J.  Turner  ft  Oa  The  Ann  was  composed  ot 
Joshua  J.  Tomer,  bis  sou^-Iaw,  John  D. 
Kelley,  and  bis  son,  Joseph  J.  Turner,  Jr. 
The  recoiti  Is  a  rery  Urge:  one,  and  Is  filled 
with  didiotate  ezanUiiations  and  cross-exani- 
lQatl«EM  of  witnesses,  sod  with  long  and -mi- 
nute statements  resting  to  the  matters  In 
controTwrsy,  made  up  from  the  books  and  i«- 
pers  of  the  partnership  and  from  other  soniv- 
rea.  Wa  were  Informed  at  the  a^um^ 
by  the  counsel  on  both  sides  that  the  sob* 
Jects  of  dispute  were  few-  la  number.  But 
to  make  a  Just  aikd  Intellisent  disposition  of 
these  qnestlons  reQuIred  a  careful  and  atten- 
tive examlnatkn  of  the  wtuite  record,  so  aa 
to  understand  the  respecttre  rights  and  da- 
tles  of  the  parteera,  and  tba  nature,  extent, 
ami  cluracter  of  their  dealings  with  each 
other.  We  will  state  so  mncb  of  the  pro* 
ceediAsv  In  the  cause  as  may  be  necessary  to 
explain  the  sri'ouDdB  of  the  opteioo  which  we 
luive  formed  in  regard  to  this  controTeroy. 
The  bill  of  complaint  alleges  that  on  the 
10th  day  of  March,  1878,  a  copartDershlp 
was  formed  between  the  complainaut,  John 
D.  IC^U^T,  and  Joshua  J.  Turaer  and  Joseph 
J.  Turner,  Jr.,  under  the  name  and  style  ct 
3.  3.  Turner  &  Co.,  and  that  the  business  of 
the  copartoerriiip  was  to  deal  In  fertilizers 
and  agricultural  goods  of  every  descrlptl<m. 
A  paper  called  a  "Copy  of  the  Articles  of  Co 
imrtnershlp"  was  filed  with  the  bill,  marked 
"(Complainant's  Exhibit  No.  1,"  and  It  was 
alleged  that,  three  copies  of  the  articles  of 
]\fn*eeiuent  were  executed  and  signed  by  all 
tiie  partners,  which  were  Identical  In  every 
respect  except  la  the  provisions  relating  to 
the  salartes  of  the  partners.  These  provi- 
sions will  be  noticed  hereafter.  The  paper 
filed  with  the  Mil  states  that,  during  the  con- 
tinuance of  the  partnership.  Kalley's  salary 
abouid  be  $450  a  mcotb,  and  that  the  salary 
of  Turner;  Jr„  should  he  $300  a  montii  dmi- 
io^  the  same  period.  No  salary  was  allotted 
to  Turaer,  Sr.  In  his  answer,  Turner,  Jr., 
sotb:  "That  WUlat  there  were  three  copies 
of  said  articles,  as  stated  In  said  bill,  pre- 
pai'i^d,  yet,  as  he  remembers,  only  one  of 
tJje-jj  n-as  s^^ned  by  the  parUc?,  of  which 


complainant  possessed  hlmeelf,  and  f»  the 
Exhibit  Na  1  so  filed  with  said  blU."  And 
Turner,  Sr.,  says  In  his  answer:  "That  the 
partnership  stated  In  said  bill  was  entered 
Into,  and  that  the  articles  filed  as  Exhibit 
No.  1  constitutes  the  agreement  therefor  then 
made,  and  that,  although  three  copies  there- 
of may  have  been  written,  yet,  as  he  remem- 
bers, only  (me  of  them  was  signed,  and  that 
Is  the  one  filed  with  said  bill."  We  think 
It  veiy  evident  that  the  draftimain  of  the 
MU  budrsrtently  designated  his  exhibit  as 
a  "copy"  when  he  Intended  to  chat^  that  It 
was  an  original  paper,  as  It  really  Is.  The 
provisions  relatfaig  to  the  salartes  above  men* 
tioned  as  being  different  In  the  different  cop- 
las  of  the  ai-tit^  of  partnership  are  thus  al- 
leged in  the  Mil  of  complaint:  After  stat- 
ing that  the  matter  was  <Uscu8sed  tn  the 
Turner  family.  It  Is  said:  "It  was  suggested 
that  the  dlflerenc*  betweoi  the  sum  to  be  al- 
l«wed  said  Joseph  J.  Tuimt,  Jr.,  as  above 
proposed,  would  cause  jealousy  and  ill  feel- 
lag  tlw  part  of  the  latter;  and  It  was 
urged  that  the  matter  should  be  so  arranged 
that  the  difference  rtionld  not  be  known  to 
said  JoB^h  J.  Turner,  Jr.,  and  Sccordhigly  It 
was  arranged  that  Mr.  Joshua  J.  Tnmer 
shonld  be  allowed  $1S0  pa*  month  on  the 
books,  and  your  orator  and  Joseph  J.  Tvaraer, 
Jr.,  $300  each  per  month,  the  atlowanoe  to 
said  Joshva  J.  Tnmer,  however,  to  be  for 
the  use  and  benefit  of  your  orator.  In  the 
preparatiM  oi  the  articles  whieh  were  signed 
after  the  partnership  had  begwi,  the  omoimts 
to  be  p^  as  salaty  to  each  partner  were  left 
blank  on  the  three  drafts;  but.  at  the  thne 
the  artldes  were  read  and  approved  and  ex- 

.eeuted,  the  ' amounts  to  be  allowed  to  each 
partner  Were  stated  aa  being  $800  each  per 
month  to  yonr  (H&tor  and  Joseph  J.  Twuer, 
Jr.,  and  ^50  to  said  Joshua  J.  Turner,  as 
above  agreed  upon;  but  the  two  drafts  of 
said  agreement  that  were  retained  by  your 
water  and  saUt  Joshua  J.  Turner  bad  Insert- 
ed in  thun  the  amount  of  $430  per  month  to 
youc  oraton  and  $300  to  Joseph  J.  Turner, 

'  Jr.,— the  actual  amounts  to  be  paid  under 
the  agreement  aforesaid  between  ymir  orator 
and  said  Joshua  J.  Tnmer.  Thus,  it  came 
about  that  said  Joshua  J.  Turner  was  cred- 
ited on  the  books  of  the  firm  with  $100  per 
month,  which  he  was  to  pay  to  your  orator 

.  as  part  of  his  salary.  And  settlements  were 
bad  between  him  and  said  Joshua  J.  Turner 
on  the  basis  of  said  agreement,  your  crator 

>  having  received  some  payments  en  account 
of  said  allowance  of  $150  per  month  fiwm 
said  Joshua  J.  Turner  In  other  ways,  and 
SDone  In  money  drawn  from  the  flrni,  and 
charged  to  said  Joshua  J.  Turner,  as  agreed, 
hut  a  large  snm  yet  remalnlag  due  him  am 
tUs  account  Your  orator  does  not  tSaim 
that,  hi  stating  the  partnership  accotmt 
prayed  for,  salaries  shall  be  allowed  on  any 

.  other  or  different  basis  than  the  agreement 

,  among  the  members  of  the  firm,— that  is  to 
soy,  $iioo  each  pei-  mouth  tahtm  aM  said- Joe 
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Beph  J.  Torner,  Jr^  and  $150  per  month  to 
said  Josbna  I.  Turner;  but  be  claims  tbat, 
as  between  hlmadf  and  said  Josbna  J.  Turn- 
er, the  amount  credited  to  the  latter  tor  sal- 
ary shall  be  treated  as  credited  to  and  due 
to  your  (HTfttor  under  the  agreement  afore- 
said." Responding  to  this  statement.  Turn- 
er, Jr.,  In  bla  answer,  says  that  all  prerlons 
negotiations  In  regard  to  salaries  were 
merged  in  the  artltdes  of  C(q»rtner8blp,  and 
that,  as  to  the  arrangement  ther^  proTided 
as  to  the  paymoit  of  salaries,  his  only  knowl- 
edge Is  as  therein  ccmtained,  and  he  is  pre- 
pared to  abide  thereby;  but  as  to  any  snb* 
arrangements  betweoi  sold  Kell^  and  his 
father  as  to  any  dlTlsion  of  his  salary,  he 
knows  nothing,  b  not  a  party  thereto,  nor 
In  any  manner  connected  therewith.  And 
Turner,  Sri^  In  his  answer,  soys:  "That,  how- 
ever, the  matttt-  of  salary  was  arranged  at 
the  Ume.  and  this  defendant,  in  his  then 
state  of  health,  not  attaching  any  great  Im- 
poitonce  thereto,  by  reason  of  the  r^tlon- 
shlp  of  ttie  parties,  be  did  agree  to  the  al- 
terations ot  the  articles  as  i^ted,  and  entries 
were  made  for  the  purpose  of  family  peace, 
OS  stated."  The  articles  prorlded  that  the 
partnership  should  continue  for  three  yean. 
It  Is  alleged,  however.  In  the  bill,  that  It  was 
eonthiued  until  tbe  Slst  of  December.  1882. 
when  It  was  finally  dlssolTCd.  Tbe  com- 
plainant alleges  that,  apon  a  settlement  of 
the  partnership  affairs,  it  wlU  be  found  that 
a  large  snm  of  money  is  due  to  him.  The 
prayer  of  the  bill  Is  for  an  account,  and  for 
the  payment  of  the  balance  due.  After  an- 
swers by  the  Turners  and  the  taking  ta  tes- 
timony, an  account  was  decreed,  and  sereral 
difrerent  accounte  were  eteted  by  the  au- 
ditor. In  tbe  meantime.  JojEdiua  J.  Turner 
bad  died,  and  the  eaCe-deposlt  and  trast  c<Hn- 
pany  hod  been  am>olnted  bis  executor.  Aft- 
er  hearing,  the  court  below  rattlled  state- 
ment No.  2  Of  account  E,  which  showed  a 
bahince  due  by  Kelley,  and  It  decreed  the 
payment  of  this  bidancc  to  tbe  executor  of 
Joshua  J.  Turner.  Kdley  has  awealed  to 
this  court 

The  amount  of  salary  doe  to  Kelley  gives 
rise  to  oue  of  the  principal  questions  In  tbe 
case.  It  will  be  observed  that  ounplalnant's 
BxhlUt  NOk  1,  fixes  his  salary  at  M&O  a 
month.  Both  ot  the  anew«ra  admit  that 
this  agreement  was  signed  by  all  the  part- 
ners, and  they  do  not  admit  or  allege  that 
any  other  one  was  signed,  and  there  is  no  evi- 
dence that  any  othnr  was  signed.  This  agree- 
ment, therefore,  accord  Lug  to  the  ordinary 
course  of  praetiice.  Is  established  as  the  cm- 
tract  between  the  parties.  Tbe  answer  of 
Turner.  Jr..  states  that  bis  tmly  knowledge 
on  the  subject  of  salaries  Is  what  Is  contained 
In  this  exUblt,  and  that  he  Is  iH«pared  to 
aUde  by  It,  and  be  dlsdalras  any  knowledge 
of  what  Is  styled  "subarrangements"  between 
Kelley  and  Tumw,  Sr.,  as  to  any  division  <tf 
his  salary.  The  answer  of  Turner,  Sr.,  dis- 
tinctly states  that  "he  did  agree  to  Uie  al- 


terations of  the  articles  as  stated,  and  entries 
wrae  made  few  the  purpose  tt  famllr  peaa 
as  stated."  We  see^  therefore,  that  there  It 
a  perfect  agreement  as  to  KsSky'B  salary  at 
HSO  a  month;  and.  as  to  the  very-  peculiar 
method  of  stating  a  portion  of  tt  on  the  books 
to  the  credit  of  the  eldw  Turner  for  Kellf^'* 
benefit,  all  knowledge  of  an  agreement  t» 
that  effect  Is  denied  by  the  jovaigee  Turner, 
whUe  It  Is  admitted  by  tho  tfd^.  A  ma- 
Jerity  of  the  court  are  ot  opinion  that  ^il^ 
is  mtltled  tnly  to  a  salary  of  9300  a  mootb 
as  against  the  aaaeta  of  the  firm,  and  tbat.  if 
be  Is  entitled  to  tbe  additional  amonnt.  (liVi. 
his  recourse  Is  entlrdy  against  tbe  estate  of 
Turner.  8r.  After  the  1st  day  ot  August. 
1881,  there  were  no  entries  of  salaries  on  Vm 
books  of  the  firm.  This  omlsrion  was  with 
the  knowledge  and  coisait  of  all  tbe  paitleL 
There  was  evidence  which  the  appellant'd 
counsel  argued  sufficiently  and  satlafactorUr 
explained  this  omlssitm.  But  the  majoritj- 
of  the  court  tUnk  otherwise,  and  hold  tbai 
Kelk^  la  not  oatttled  to  any  salary  after  tUs 
date.  Tbe  writer  of  this  opinion  Is  omstiaic- 
ed  to  bold  a  different  view  on  both  of  these 
questiCTs;  but,  as  the  court's  Jndsment 
been  pronounced,  any  diacosskm  ot  xhesn 
would  tend  to  no  result,  and  would  he  super- 
floous. 

By  the  ortldes  of  partnership^  it  appears 
tbat  tbe  elder  Turner  oontrfbnted  all  of  i» 
capital,  and  that  It  consisted  of  stock  In  tiadi-. 
merchandise,  land,  and  buildings  suitabit! 
for  carrying  mi  tbe  bnslneaa.  This  capital 
was  valued  at  9112,2^.78;  and  It  was  agreea 
that  he  shonld  be  paid  Interest  on  this  sum 
half-yearly  at  the  rate  of  6  per  cent,  per  an- 
num, and  that  this  paymoit  <tf  Intoiest  should 
be  considered  an  expense  of  the  business,  anJ 
so  charged  on  the  books.  There  seems  to  be 
no  dlqnita  about  the  amount  due  him  exc^i 
In  one  particular.  In  tbe  settlement  of  tbe 
aoconntB,  be  took  Into  his  possession  tbe  sbotk 
and  merchandise  of  the  firm  which  remained 
on  band,  and  he  diarged  himself  with  it  at 
a  valiutlon  fixed  by  himself  and  the  yoonga 
Tunm-.  Kelley  knew  that  he  had  tnkei  por 
sesrion  of  this  merchandise,  and  did  not  ob- 
ject to  tt  But  the  question  Is  about  the  value 
of  it  As  Kelley  assented  to  the  ai^iropris- 
tlon  of  It,  he  Is  entltied  to  Ita  value  -at  tlie 
Ume.  B6  would  not  be  entitled  to  any  in- 
crease in  value,  neltlw  is  he  to  lose  by  any 
dqireclation.  We  see  nothing  In  the  record 
which  can  justly  give  any  grotmd  for  a  qnes- 
tion  of  fraud  in  the  transaction,  it  is  simply 
a  question  of  omounta  and  valoe.  Tbe  pa^ 
ties  differ  very  materially  on  these  questkma 
but  this  Is  a  r&ry  usual  occurrence  in  lav- 
snlts.  The  principal  item  la  a  quantity  of 
amnumlated  pbosphale.  Turner.  Sr.,  Is  char- 
ged with  610  tons  as  belonging  to  the  finn. 
while  KtOxf  contends  tbat  be  ooffht  to  be 
charged  with  626  tons  and  a  fraction.  Tbe 
question  Is  not  entirdy  dear  upon  the  evi- 
dence, but,  after  a  careful  oonstdemtion  of 
It,  our  best  judgment  isjjiat  tiie  |flrm  owneil 
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510  tons,  and  that  tloe  remainder  of  the  am< 
moniated  phosphate  which  Turner  bad  in  bla 
possession  was  bis  indirldnal  property.  Tlie 
raluatlon  presents  a  question  of  considera- 
ble difficulty.  A  good  deal  of  testimony  was 
inkeo  on  the  subject,  and  calculations  wei*e 
made  by  the  plaintiff's  counsel  to  sliow  the 
nrerage  value  of  the  phosphate  during  tlie 
lirecedlng  year.  This  would  give  an  approxi- 
mation more  or  less  accurate.  We  have,  how- 
ever, an  estimate  of  value  more  satisfactory. 
It  Is  a  valuation  made  by  Turner  himself. 
He  shipped  all  of  this  merchandise  to  New 
Orleans  in  his  own  name,  and  insured  it  In 
his  own  name.  The  amount  of  phosphate  was 
estimated  at  620^  tons,  and  it  was  Insui'ed 
lor  924,000.  It  is  shown  by  the  testimony 
of  WUlBon,  the  marine  insurance  agent,  who 
effected  the  Insurance,  that  it  Is  usual  to  add 
10  per  cent  to  the  Invoice  cost  in  insuring 
cargoes,  go  that  we  may  assume  that  the 
amount  insured  was  the  value  of  the  phos* 
phate,  with  10  per  cent,  added.  A  very  sim- 
ple calculation  will  show  the  value  to  be 
placed  on  the  whole  mass  of  020H  tons,  and 
the  proportion  of  value  to  be  assigned  to  510 
tons  is  equally  easy  of  ascertainment.  Tb^s 
amount  will  be  charged  to  Turner  as  the 
fair  price  of  the  phoepliate  at  the  time  be 
took  it  into  his  possession  as  his  individual 
property.  A  loss  was  sustained  ou  the  f>hlp- 
ment  to  Xew  Orleans,  which  was  caused  In 
great  measure  by  the  failure  of  the  purchas- 
ers of  the  phosphate  to  pay  for  it  With  this 
loss  Keil^  has  no  concern. 

The  Interest  on  Turner's  capital  was  credit- 
ed to  him  down  to  December  30,  1882.  It 
appears  tliat  he  did  not  draw  his  Interest 
pemlanntjally  as  it  accrued,  but  let  It  remain 
as  part  of  the  capital  of  the  firm,  and  that  he 
was  allowed  Interest  on  these  aacceealve  con- 
tributions of  capital,  which  was  computed 
from  the  several  times  at  which  the  Interest 
became  due.  It  was  stipidated  In  the  articles 
of  partnership  that  the  salaries  and  the  In- 
terest on  Turner's  capital  should  be  iiald  out 
of  the  funds  at  the  partnership.  It  was  fur- 
ther stipulated  that  the  pn^ts  should  be 
eqnally  divided  between  the  partners,  and 
that  the  losses  should  be  borne  in  the  same 
proportion,  and  tliat  the  salaries  shoold  not 
be  coDsJdered  as  losses  sustained  tfy  the  bml- 
ness.  The  meaning  of  this  latter  provision 
is  very  evident  The  salaries  were  to  be  paid 
at  all  events,  and  were  not  to  be  dimlnidied 
on  account  ot  any  losses  which  might  occur. 
It  vms  urged  by  the  appellant's  counsel  at  the 
argument  that  this  rule  was  violated  In  the 
preparation  of  the  balance  slieet  filed  and 
marked  "Defendant's  Exhibit,  Examiner  F. 
A.  Lk,  No.  2."  As  the  books  from  which  this 
Ifalance  sheet  was  made  np  have  not  been 
sbown  to  us,  we  have  not  the  means  of  de- 
ridiiiff  on  the  merits  ot  this  suggestion.  The 
record  abows  us  that  Keiley  allowed  Uirge 
portions  of  bis  salary  to  roualn  in  the  hands 
of  tbc  firm.  These  sums  were  used  for  Its  ben- 
efit, and  were  contributions  on  his  port  to  Its 


capltaL  He  ought  to  be  paid  Interest  on  these 
amounts;  not  on  the  ground  that  payment 
was  withheld  hy  the  firm,  but  for  the  reason 
that  be  famished  money  which  was  used  In 
the  transaction  of  its  business.  Paymoits 
of  salary  were  due  monthly,  and,  from  the 
time  they  became  due,  interest  Is  property 
chargeable  for  his  benefit;  tliat  is  to  say, 
each  month's  salary  Is  to  bear  Interest  bby&c- 
ally  as  It  became  due,  In  tbe  same  manner  as 
interest  was  allowed  Tumor  mi  the  half- 
yearly  Installmaito  which  were  payable  to 
him. 

We  have  stated  our  views  on  the  questions 
which  the  counsel  Informed  us  at  the  argu- 
ment were  the  matters  of  difference  between 
them.  The  result  Is  that  statement  Mo.  2  of 
auditor's  account  E  Is  rejected  and  set  aside, 
and  the  decree  of  the  court  below  la  reversed, 
and  the  cause  remanded,  to  the  end  that  an 
account  may  be  stated  tn  accoi'dance  with 
tliis  opinion,  and  a  decree  passed  for  the 
payment  of  the  sum  thns  ascertained  to  be 
due.  Dea-ee  affirmed  In  part  and  revei*sed  In 
part;  the  costs  In  this  court  to  be  equally* 
divided  and  tbe  costs  bdow  to  be  paid  by 
tbe  appellees. 


COCHRANE   T.  MAYOB.  ETC,  OF  CITY 
OF  FROSTBURGH. 
(Court  of  Appeals  of  Maryland.   March  26, 
18030 

Action  agaixst  Tows— Cattle  Kukxino  4t 
LAKGit— IsjuRiES  TO  Pedestrian. 

1.  A  clause  in  the  charter  of  a  town  author^ 
Iitng  the  mayor  and  council  to  pass  and  enforce 
all  ordiaancea  "necegsary  for  the  peoce,  good 
order,  health  and  safety  of  the  town"  author- 
izes an  ordinance  prohlDitlns  domestic  animals 
from  ninnlDfr  at  large  withm  the  town  limits. 

2.  Domestic  animals  running  at  larfre  with- 
in the  streets  of  a  town,  in  such  nambers  and 
under  such  circumstntices  as  to  be  a  soorce  of 
discomfort  ami  dnnecr  to  the  inhaMtants,  are  a 
nuisance  which  it  is  the  duty  of  the  monidpal 
authorities  to  abate. 

8.  A  petition  in  an  action  against  a  town  al- 
leged that  inrfre  numbers  of  domestic  animals 
were  allowed  to  run  at  large  within  the  streets 
of  the  town;  that  the  municipal  authorities, 
having  knowledge  of  such  fact,  had  neglecte<l 
and  refused  to  pass  an  ordinance  abating  snch 
nnisance.  although  having  power  nnder  tho 
charter  to  pass  and  enforce  ordinances  for  the 
"comfort,  good  order,  health  and  stfetT  of  tiie 
inhabitants."  and  to  prerent  and  remove  nol- 
eances;  and  that  plaintiff,  while  walking  on  one 
of  tiie  streets,  nsing  due  care  and  caution,  was 
attacked  and  seriously  injured  hy  one  of  such 
animals.  Hdd,  tliat  the  petition  was  good 
against  a  general  demurrer. 

Ai^eal  from  circuit  court,  Allegany  county. 

Action  by  Jennie  Cochrane  against  tbe 
mayor  and  council  of  Frostburgh.  Judgment 
for  defendant  and  plaintiff  appeals.  Re- 
versed. 

Argued  before  ROBINSON,  C.  J.,  and 
BRYAN,  McSHBRRY,  FOWLER,  PAOE, 
ROBERTS,  and  BOYD,  JJ. 

Benj.  A.  Richmond  and  Robt  R.  Hendeiv 
son,  tor  ai^ellant  David  W.  Sloan  and  A. 
A.  Donb,  for  antellee. 
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BOYD,  J.  The  appelUnt  sued  the  jqipd- 
lee  for  Injuries  sustained  by  ber  by  it^uv 
homed,  tossed^  thrown  down,  and  trami»led 
upon  by  a  cow  which  attacked  her  while  she 
was  walking  along  a  lane  or  street  of  Frost- 
burgb.  The  defendant  demurred  to  the  dec- 
laration, and  the  demurrer  was  sustained  by 
the  court  below,  and  Judgment  entered  for 
the  defendant.  From  that  Judgment  this  ap- 
l^eal  was  taken,  and  we  are  therefore  to  hi- 
quire  Into  the  legal  sufllclency  of  the  declam- 
tion,  and  detennloe  whether  the  facts  there- 
in stated,  which  are  admitted  by  the  demur- 
rer, give  the  plaintiff  a  right  of  action. 

It  Is  alleged  that  the  defendant  was  by  Its 
charter  vested  with  control  oTer  all  the 
streets,  lanes,  and  all^s  of  Krostburgb.  and 
with  full  power  to  prortde  by  the  passage 
and  enforcemeat  of  ordinances  for  the  com- 
fort, good  order,  health,  and  safety  of  all  tiie 
inhabitants  of  said  town  residing  within  the 
llnlts  and  passing  along  and  over  its  streets, 
lanes,  and  alleys,  aad  with  power  to  prevent 
.and  remove  all  nuisances  In  said  town,  and 
to  shield  and  protect  said  iiihabltants  there- 
from; that  the  said  town  is  laid  off  into 
streets  and  alleys,  contains  between  four  and 
five  thousand  Inhabitauta,  and  is  compactly 
built.  So  that  there  Is  a  great  deal  of  travel 
and  walking  on  said  streets  and  alleys.  It 
Is  further  averred  that  large  numbers  of 
horses,  cows,  hogs,  and  horned  cattle  were 
tuived  loose  and  permitted  to  run  at  large 
upon  the  streets,  unattended,  during  the  day 
and  nl^it,  by  means  of  which  "said  stock, 
and  particularly  said  cows  (they  beiug  armed 
with  dangerous  horns  and  equipped  with  an- 
noying bells),  became  a  common  nuisance, 
and  a  source  of  great  annoyance  and  danger 
to  persons  passing  along  said  streets  and  al- 
leys, and  particularly  so  as  to  women  and 
children,  who  were  attacked  and  frightened 
"by  said  stock,  whereby  the  safety  and  com- 
fort of  the  inhabitants  and  the  good  order  of 
said  town  were  destroyed,  and  whereby  the 
same  became,  and,  at  the  time  of  the  griev- 
ances hereinafter  set  out,  was,  a  common  and 
notorious  nuisance,  and  a  constant  source  of 
<langerous  discomfort  to  the  iniiabttanta  of 
said  town."  It  Is  then  charged  that  by  rea- 
son of  the  powers  contained  in  the  charter  It 
became  tbe  duty  of  the  defmdant  to  pass 
and  enforce  ordinances  to  abate  and  prevent 
said  nnisance,  and  to  prevent  said  animals 
from  running  at  large,  and  require  their  own- 
ers to  keep  them  off  the  streets,  unless  at- 
tended by  some  person  in  charge  thereof; 
but  that  the  defendant,  unmindful  of  Its 
^uty,  negligently  and  wrcmgfuUy  failed  and 
refused  to  pass  any  such  ordinances  for  the 
preventing  and  abating  said  uuisance,  and 
negligently,  willfully,  and  wrongfully,  re- 
fused to  take  any  st^  whatever  to  prevent 
sold  stock  and  troubles<mie  and  dangerous 
.animals  from  running  at  large  on  said  streets, 
and  that  while  said  niUsance  still  continued, 
plaintiff  was  walking  on  a  street  or  lane  of 
said  city,  nsing  due  care  and  caution,  and 


mtm  attAdied  by  one  i>t  the  said  fsows  sai 
horned  cattle  so  by  tlie  miA  deftaxUnt  n^^*- 
llgeutly  and  wrongfully  allowed  and  penn:i- 
ted  to  be  at  large  upon  the  said  streets,  au'l 
was  violently  homed,  tossed,  thrown,  and 
trampled  upon,  etc.  The  Injuries  sustaia- 
ed  by  plaintiff  are  then  set  out  in  detaJ. 
showing  that  both  of  her  arms  were  brcdiei 
her  side  tx>m,  and  that  she  was  otherwiw 
seriously  and  pennaDently  injured. 

If  the  defendant  can  be  held  rrapon^Me 
in  any  case  to  one  lawfully  using  Its  streets 
for  injuries  inflicted  by  a  cow  ranuing  at 
lai-ge.  the  auctions  in  this  decUratlon  are 
certahUy  suffldent  to  entitle  the  plaintiff  :c 
recover,  if  she  can  sustain  them  by  compe- 
tent proof.  In  determining  whether  the  de- 
fendant iB  so  liable,  we  will  consider:  '1. 
Has  the  mayor  and  city  council  of  Prostburpii 
power,  imder  Its  charter,  to  prevent  stwt 
from  ranning  at  large  within  the  corporate 
limits?  (2)  If  it  has  such  power,  what  an 
the  consequences  of  its  neglect  or  failure  to 
do  so? 

Article  1.  1 144,  of  the  Code  of  Public  U 
cal  Laws  autborixes  the  mayor  and  citr 
council  of  Frostburgh  to  paas  such  ordinaD<.-e^ 
not  contrary  to  law,  as  they  may  dees 
beneficial  to  the  town;  gives  the  power  :o 
remove  nuisances  and  obstructions  upon  iic 
streets,  lanes,  and  alleys,  and  to  ordain  aaJ 
enforce  all  ordinances,  rnles,  and  reguta 
tWns  necessary  Cor  the  peace,  good  order, 
beallii,  and  safety  of  the  town,  and  of  ttw 
people  and  property  therein;  ajid  authorise* 
them  to  Impose  fines,  forfeitures,  or  in- 
prlsomnent  for  the  violation  of  any  oMi- 
nances  of  the  town.  These  powers  are.  in 
substance,  the  same  as  those  of  tbe  charter 
of  the  city  of  Cumberland,  which  were  pau- 
ed  upon  In  the  case  of  Taylor  t.  Mayor,  etc.. 
€4  Md.  6S,  20  Atl.  1027.  This  court  there 
held  that  th«  defendant  was  authorired  aac 
required  under  Its  charts  to  prevent  per 
sons  trom  coasting  on  the  streets,  if  It  eould 
do  so  by  ordinary  and  reasooable  care  and 
dillgMice,  and  declared  such  use  of  tl:e 
streets  to  be  a  nuisance.  There  was  no  spe- 
cial authority  giv^  In  the  charter  of  Cmn- 
borlaod  to  iM-event  coasting  on  ttae  streen 
but  tbe  power  <tf  the  city  to  do  so  was  nvt 
only  not  questioned,  bat  was  expressly  rf-> 
ognised.  In  that  case.  If  a  munl(^i»ailty  c-js 
witJiout  express  powers  in  Its  charts  ptv- 
hibit  tbe  use  at  Its  streets  for  coasting,  why 
should  it  not  have  the  poww  to  ppohlblt  xIm 
use  of  them  by  horses,  cows,  hogs,  and  honi- 
ed animals  "during  both  the  nl^ht  and  i!i 
daytime,  and  at  aJl  times  and  on  Sundavis' 
as  it  is  alleged  In  the  declaration,  espei-iailr 
when  the  cows  are  "armed  with  daugorno:- 
homs  and  equipped  with  annoying  bellis": 
It  is  difficult  to  imagine  a  condition  of  thin^ 
more  calculated  to  Injuriously  affect.  If  r-- 
destroy,  "the  peace,  good  order,  health.  an*i 
safety  of  the  town,  and  of  the  people  an-*. 
pr(^riy  therein,"  than  that  described  tn  tli-* 
declaration.  It  Is  true  thot  the  defdaioiu:  a» 
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not  Qnlform  as  to  whether  what  Is  called 
"the  general  welfare  clause."  usually  con- 
tained In  charters,  anthorlzee  municipal  cor- 
poratloDS  to  reetratai  domeetic  animals  from 
Tunntaif  at  large,  but  many  of  them  so  hold. 
See  15  Am.  &  Bug.  Bnc.  Law,  118S,  and  note, 
■where  a  number  of  them  will  be  found  col- 
lected together.  There  can  be  no  good  rea- 
son assigned  why  it  ahould  not,  unless  there 
be  some  statute  law  or  some  o^her  provision 
of  the  charter  Inconetatent  with  such  con- 
stLiictlon.  In  those  cases  in  which  it  is  held 
that  municipal  corporations  cannot  without 
special  authority  pass  and  enforce  ordinan- 
ces of  this  character  It  will  generally  be  found, 
upon  exajnfnatk>n  of  them,  that  It  Is .  by 
reason  of  some  statute  or  oth«>  special  cause 
that  would  not  a^ly  to  the  case  under  con-  ^ 
slderatloD.  For  example,  in  the  case  at  Col- 
lins V.  Hatch,  IS  Ohio,  523,  so  much  reued 
on  by  the  leerned  counsel  for  the  appellee, 
the  court  said  that  an  ordinance  to  restrain 
borses,  cattle,  swine,  etc.,  from  ninntag  at 
large  could  not  be  adopted  under  the  gen- 
eral welfare  clause;  as  It  would  be  In  con- 
ttuTcnUon  ot  the  general  laws  of  that  state, 
^blch  allowed  such  animals  to  run  at  large. 
Is  It  to  be  said  that  the  owners  of  horses, 
■conrs,  and  other  animals  can  turn  them  loose 
In  the  public  streets  of  a  town  such  as  de- 
scribed la  the  declaration,  and  the  authw- 
Uies  hare  no  means  to  prerent  it  nnleaa  the 
legislature  has  given  thwn  express  powerT 
It  is  not  necessary  to  detenulue  whether  d»- 
mestlc  animate  can  be  impoimdcd  and  tar- 
felted  wtthoat  erprees  authority  being  given 
In  the  charter,  but,  with  powers  as  broad  as 
those  Id  the  cliartv  of  defendant,  there 
would  seem  to  be  no  valid  reason  why  It 
could  not  pass  and  cmforce  ordinances  pro- 
liibiting  stock  from  ranning  at  large,  and 
Imposing  penalties  for  the  riolatton  of  them. 
If  the  owners  of  cows  and  horses  tied  them 
aloo;:  the  public  streets  of  Frostburgh  so  as 
to  inteiTfere  with  the  free  passage  <tf  peapla 
liavlng  the  right  to  use  the  streets,  it  could 
not  be  successfully  contended  that  the  au- 
thorities were  without  remedy.  Why,  then, 
should  they  be  permitted  to  turn  them  Ibose, 
thereby  not  only  obstmctiog  the  free  and 
proper  use  of  the  streets,  but  permitting 
them  to  wander  over  the  sldewallts,  to 
frighten  and  possibly  injure  w<Mnen  and 
c'lLildren?  It  was  contended  by  the  app^* 
lee  that  it  is  customary  in  this  state  to  grant 
special  powers  to  su<A  municipal  corpom- 
tiODB  as  desired  to  prevent  stock  from  run- 
ning at  large,  and  hence,  when  It  is  omitted 
from  a  cfaartw,  the  presumption  Is  that  it 
was  not  intended  by  the  legislature  that 
such  power  shoold  be  exercised.  We  do  not 
think  tiuit  such  a  conclusion  can  properly  be 
drawn.  Various  reas<»i8  might  be  given  t<a 
Hucb  omission.  Some  of  those  municipali- 
ties may  have  been  so  disturbed  by  animals 
ranning  at  tai^e  that  they  wnnted  to  empha- 
size that  power  to  restrain  them,  or  they 
may  hare  tfaongbt  It  safest  to  include  such 
T.31A.11O.10— 45 


powers,  to  avoid  any  question.  In  the  brief 
for  appellee  certain  towns  are  named  which 
hare  the  power  expressly  granted  them  to 
prevent  cattle  from  running  at  large,  and 
it  is  stated  that  Hagerstown,  Frederick,  and 
others  have  no  such  power  conferred  on 
them.  It  would  seem  to  be  a  most  unrea- 
sonable construction  to  place  upon  the  action 
of  the  legislature  to  say  that,  inasmuch  as 
it  has  granted  this  express  power  to  some 
towns  of  the  state,  but  has  (Hnitted  it  in  the 
charter^  of  Hagerstown  and  Frederick, 
therefOTe  these  two  cities,  which  are  among 
the  largest  In  the  state,  were  intended  by 
the  legislature  to  be  prohibited  from  exer- 
cising such  powei-s.  Thwre  may  be  no  such 
provision  in  the  charter  of  BnlHmore  city, 
yet  it  would  scarcely  be  claimed  that  it 
could  not  prohibit  stock  from  running  at 
large  under  the  gen«iil  powers  vested  in  It. 
The  object  of  such  a  provision  as  the  gen- 
eral welfare  clause  is  to  cover  tbo^  cases 
not  specifically  designated.  It  would  be  im- 
possible to  enumerate  in  detail  In  a  charter 
of  ordinary  length  all  the  powers  that  a  cor- 
poration could  exercise.  The  very  eifoi-t  to 
name  them  all  might  exclude  some  that  were 
omitted,  but  would  have  been  authorized  un- 
der the  gwM^  welfare  clause.  If  an  attempt 
had  not  been  made  to  \tcmize  them.  We 
think  It  clear  that  the  defendant  has  the 
power  under  its  charter  to  pass  and  enforce 
ordinances  to  prevent  stock  from  rmmlng  at 
large  within  its  limits,  and  that  the  condition 
of  affairs  described  in  the  declaration  is  a 
nuisance  of  such  charactec  as  should  be 
abated,  for  the  peace,  good  order,  and  safety 
of  the  people  and  property  of  the  town. 

It  becomes  necessary,  therefore,  to  con- 
sider the  second  Inquiry  above  suggested, 
namely,  what  are  this  consequences  of  the 
neglect  or  failure  of  the  defendant  to  exer- 
(Aae  its  powers?  We  have  been  referred  to 
a  number  of  authorities  outside  of  this  state 
to  the  effect  that  a  municipality  Is  not  liable 
for  the  injuries  snetained  by  reason  of  its 
failure  to  abate  a  nuisance,  although  It  has 
power  to  do  so.  But  that  la  no  longer  an 
open  quesUcm  in  this  state.  It  was  said  in 
Marriott's  Case,  9  Md.  174,  that,  when  a  stat- 
ute conferred  a  power  up<m  a  corporation  to 
be  exercised  for  the  public  good,  the  exer- 
cise of  the  power  Is  not  merely  discretion- 
ary, but  Imperative,  and  the  words  "power 
and  authority"  In  such  case  may  be  con- 
strued "duty  and  obligation."  It  was  there 
held  that  the  city  of  Baltimore  was  requir- 
ed to  pass  ordinances  sufficient  to  reach  tiie 
exigencies  of  the  case,  and  wa«  bound  to  see 
that  they  were  enforced.  Mas<»,  J.,  in  deliv- 
ering the  {^IiriOTi  In  that  case,  said:  "The 
people  of  Baltimore,  In  accepting  the  privi- 
leges and  advantages  conferred  by  their 
charter,  took  them  subject  to  the  tnirthens 
and  restrtctloDs  which  were  made  to  ac- 
company them  under  the  same  charter.  One 
of  those  burthens  was  the  obligation  to  keep 
the  city  free  from  nuisances.  A  dlsr^ard  (tf 
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th«  obUgatloDs  thns  Imposed  wonld  be  at- 
tended wttb  the  same  consequences  whicb 
would  reault  to  the  bidlvldnal  at  common 
law  were  be  to  disregard  hia  obligations  to 
the  community  io  these  particulars.  As  the 
duty  is  the  same  In  a  corporation  as  an  In- 
dividual, BO  are  the  conaequeoces  the  same 
for  its  disregard."  On  page  175  the  court 
quotes  with  approval  from  the  case  of  Pitta- 
burgh  T.  Grier,  22  Pa.  St.  65,  that  'It  is  no 
matter  whether  that  duty  [removing  a  nui- 
sance] remains  unperformed  because  it  bad 
no  ordinances  on  the  subject,  or  tiecouse, 
having  ordinances,  It  neglected  to  enforce 
them.  The  responsibilities  of  a  corpwatlon 
are  the  same  in  either  case."  In  Taylor's 
Case,  supra.  It  was  held  that  the  corporation 
was  under  an  obligation  to  exerdse  for  the 
public  good  the  powers  conferred  on  it  by 
Its  charter  to  prevent  nuisances,  and  to  pro- 
tect pereons  and  property.  So,  wbatevw 
may  be  the  law  eteewhere,  it  Is  well  settled 
in  this  state  that  a  corporation  having  such 
powers  must  exercise  them,  and  Is  ordinarily 
liable  for  Its  failure  to  do  so  to  any  persim 
who  has  received  special  damage  therefrom, 
who  is  not  himself  in  fault  Of  course,  as 
was  said  In  Taylor's  Case,  if  It  use  ordinary 
and  reasonable  care  and  diligence  to  prevent 
tbe  nuisance.  Its  doty  is  discharged,  and  it  is 
relieved  from  responsibility,  and  a  vigorous 
effort  to  enforce  its  ordinance  oo  tbe  sub- 
ject would  fulfill  Its  duty  in  this  respect. 

The  declaration  alleges  that  defendant  "neg- 
ligently and  wrongfully  failed  and  refused 
to  pass  any  such  ordinances  for  preventing 
and  abating  said  nuisance,  and  negligently, 
willfully,  and  wrongfully  refused  to  take  any 
steps  whatever  to  prevent  said  stock  and 
troublesome  and  dangerous  animals  from  run- 
ring  at  large  on  said  streets."  Now,  If  It  be 
true,  as  Is  allied  in  the  declaration,  and  ad- 
mitted by  tbe  demurrer,  that  women  and  chil- 
dren had  been  attacked  and  frightened  by 
these  animals  thus  running  at  large  in  the 
streets,  it  would  seem  clear  It  was  the  duty 
of  tbe  defendant  to  take  some  steps  to  pre- 
vent it.  It  was  certainly  Its  duty  to  prevent 
such  a  condition  of  aftairs  as  Is  described  In 
the  declaration.  But  the  main  difficulty  In 
this  case  Is  to  determine  bow  far  tbe  defend- 
ant Is  responsible  for  such  an  injury  as  that 
complained  of  by  plaintiff.  It  is  well  set- 
tied  that  the  owner  of  a  domestic  animal  Is 
ordinarily  not  responsible  for  injuries  inflicted 
by  it  unless  It  Is  of  a  ferocious  or  vicious  dis- 
position, accustomed  to  bite  or  attack  man- 
kind, and  he  knows  that  it  has  such  disposition 
orvicIouB  propensity.  "Theglstof theaction  Is 
[he  keeping  of  the  animal  after  knowledge 
of  ItB  mischievous  propensities,"  and  It  Is  in- 
cumbent upon  the  owner  to  see  that  no  In- 
Jury  is  done  by  it.  Tbere  is  another  class 
of  cases  in  which  owners  have  been  held  li- 
able, without  proving  knowledge  by  tbem,  on 
tbe  ground  that  tbe  animals  were  wrongfully 
in  tbe  places  where  they  did  the  mischief. 
It  has,  for  example,  been  held  that  the  owner 


of  a  horse  who  permits  It  to  go  at  large  Id 
the  streets  of  a  populous  dty  la  aosweraUe 
for  a  perscmal  injury  done  by  It  to  an  indi- 
vidual, without  proof  that  he  knows  the  bone 
Is  Tidous.  The  owner  had  no  right  to  tarn 
the  horse  loose  In  the  streets.  Goodman  t. 
Qay,  16  Pa.  St  ISS;  Decker  v.  Gamniaii.  44 
Me.  322;  Dickson  v.  McCoy,  39  N.  T.  400; 
Barnes  v.  Chapin,  4  Allen,  444.  Tbla  Ian 
case  places  the  liability  on  the  ground  that 
the  owner  was  In  fault  In  permitting  his  mare 
to  go  at  large  on  the  highway  without  a 
keeper.   See,  also,  Mosier  v.  Beale,  43  Fed. 

s  In  which  It  was  held  that  In  an  actioa 
for  personal  Injiuy  caused  by  defendant's 
cow  It  was  not  necessary  to  allege  scienter 
when  It  was  allied  that  the  Injury  was  com- 
mitted while  the  cow  was  negligently  per- 
mitted by  defendant  to  trespass  on  plaintiff's 
premises.  In  the  case  now  under  consid- 
eration, If  the  owner  of  tbe  cow  n^IIg«ntly 
or  willfully  permitied  her  to  go  at  large  od 
the  streets  of  Frostbnigli,  be  was  in  fsult 
and  was  liable  for  Injuries  done  by  ber  to 
persons  lawfully  using  the  streets.  Let  uo. 
tta^efore,  apply  tliese  principles  and  deter- 
mine how  far  the  defendant  Is  liable.  W> 
have  already  said  that  the  defendant  had  tbe 
power,  and  It  was  its  duty,  to  prevent  such 
a  condition  of  affairs  as  tbe  dedaratlon  al- 
leges existed  at  the  time  of  the  Injury.  Of 
course,  the  ringing  of  cow  oells  frisbtraln^ 
women  and  children,  and  other  things  all^eil 
which  were  annoying  and  injurious  to  tbe 
public  at  large,  do  not  give  the  plaintiff  n 
right  of  action,  as  she  can  only  recoT^,  If 
at  all,  for  spedal  injuries  sustained  br  b^f- 
Tbose  special  injuries  were  not  sostaiued  u, 
the  ringing  of  cow  b^ls,  etc.,  but  by  the 
attack  of  this  particular  cow.  These  other 
matters  are  relevant,  however,  to  our  Inquiry, 
because  they  are  of  such  character  as  must 
likely  have  brought  this  nuisance  to  tbe  atten- 
tion of  the  authorities,  and  hence  reflect  vjfoo 
their  duty  to  abate  the  nuisance.  In  Tay- 
lor's Case  it  would  not  have  been  contended 
that  if  the  sled  which  struck  him  had  beoi 
the  only  one  coasting  on  the  streets  of  Cum- 
bei'land  tbe  defendant  would  have  been  liable. 
It  was  because  coasting  had  been  carried  on 
to  such  an  extent  tlrnt  the  city  authorities 
were  called  upon  to  stop  It  as  a  nuisance  odiI 
something  dangerous  to  those  lawfully  nslng 
the  streets.  So,  In  this  case.  If  horses,  cows, 
hogs,  and  homed  cattle  were  permitted  by 
tbe  town  authorities  to  run  at  large,  as  ai- 
leged  in  tbe  declaration,  they  were  called 
upon  to  put  a  stop  to  it.  If,  however,  xhy 
cow  that  Injured  the  plaintiff  was  on  tbe 
street  without  any  fault  of  the  owner,  then 
DO  blame  can  attach  to  the  defendant,  and  It 
would  not  be  liable;  for  It  would  not  do  to 
hold  a  municipal  corporation  to  a  stricter  lia- 
bility for  Injuries  done  by  domestic  animals 
than  the  owners  themselves  would  be  held 
to.  Nor  would  the  defendant  be  liable  tinlees 
It  could  have  prevented  this  cow  from  run- 
ning at  large  by  the  use  o£.ordlnarF  care  and 
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dill£eac&  If  the  cow  -was  at  BQCb  place  and 
for  Buch  short  time  tbat  It  could  not  hare  been 
discoT«red  by  the  defendant's  officers,  by  the 
use  of  reasonable  care  and  dilisence,  before 
it  attacked  plaintiff,  then  the  defendant 
would  not  be  liable,  unless  the  cow's  runnlDg 
at  large  can  be  attributed  to  the  failure  of 
defeudaut  to  pass  and  enforce  ordluanoes  to 
prevent  stock  from  running  at  large.  Of 
vtiurse,  if  the  plaintiff  is  shown  to  be  in  fault, 
another  defense  would  arise.  Whether  or 
not  the  plaintiff  can  prove  sncb  facta  as  will 
entitle  her  to  recover  can  only  be  determined 
at  a  trial  of  the  case;  but  we  think  the  al- 
Icgntlons  in  the  declaration  are  aufficieut  to 
require  the  defendant  to  plead,  and  therefore 
the  demurrer  sbould  have  been  overruled. 
For  these  reasons,  we  must  reverse  the  Judg- 
ment. Judgment  tmened  and  new  trial- 
awarded. 


FISHER  et  al.  v.  BOTOB  et  al. 

(Court  of  Appeals  of  Maryland.  March  26, 
18&5.) 

CoxTBsi  <a  Wiu,— Tbamvbr  or  lasoas  to  Law 

CODST^ESTOPFEI.. 

1.  The  orpbani^  court  cannot  transmit  to 
a  court  of  law  issues  ass^nz  as  fraudulent 
parts  of  a  will  and  codicil  In  order  to  cnrre  out 
t*t  the  residuary  clause  and  out  of  the  codldl 
only  such  parts,  not  in  themselves  distinct  and 
severable  from  the  other  parts,  as  conflict  with 
the  interestB  of  the  petitioners. 

2.  Where  the  heirs,  by  their  answer  to  the 
bill  of  complaint  of  the  executors  asking  the 
court  to  construe  a  will,  admitted  the  due  exe- 
cution, publication,  and  probate  of  the  wiH  and 
riidicil,  and  claimed  a  beneficiary  interest  uq- 
der  tbe  will,  and  tiie  record  fails  to  ahow  that 
since  then  any  facts  previously  unknown  have 
come  to  their  knowledge  showing  that  certain 
objectionable  parts  were  made  through  ^and 
and  undue  inflnencf^  they  are  estopped  to  deny 
its  validity. 

Aiq>eal  tnm  orphans'  eonrt,  Baltimore 
conntT. 

Petition  of  James  Boyce,  Jr.,  and  others  to 
tbe  orphans'  court,  alleging  that  part  of  tbe 
will  of  James  Boyce  Is  In  some  respects  a 
true  will  and  In  some  not  WUUam  A.  Fish- 
er and  others,  executors,  appealed  from  an 
order  of  that  court  Order  reversed,  and  pe- 
tltl<Hi  dismissed. 

Argued  before  ROBINSON,  a  J.,  and 
BBTSGOE,  HcSHERRY,  FOWLER,  and 
ROBERTS.  JJ. 

John  P.  Poe,  Edgar  H.  Gans,  and  B.  How- 
ard Haman,  for  appellants.  Cbai-les  Mar- 
shall, T.  W.  Blakistone,  and  George  BUikl- 
stones  for  appellees. 

ROBERTS,  J.  This  appeal  Is  taken  from 
an  order  of  the  orphans'  court  of  Baltimore 
county  transmitting  issues  to  a  court  of  law 
eaveating  the  will  of  James  Boyce,  late  of 
ftaid  county.  Two  questions  are  presented 
by  this  appeal:  First  had  the  orphans* 
court  nnder  the  circumstances  of  this  case, 
any  authoil^  to  order  tbe  transmission  of 


tbe  particular  Issues  prayed  for?  and,  sec<md, 
were  not  the  appellees,  by  their  antecedent 
conduct  estopped  from  contesting  tbe  valid- 
ity of  the  will  In  controversy  ?  It  Is  not  con- 
tended by  the  appellants  that  the  orphans* 
court  had  no  authority  to  send  to  a  court  of 
law  for  trial  Issues  w^hlch  contest  the  valid- 
ity, either  of  the  will  and  codicil  in  their 
entirety,  or  separate  and  distinct  provisions 
thereof.  But  It  Is  contended  that  th^e  la 
no  authority  In  law  Justifying  the  orphans* 
court  In  transmitting  to  a  court  of  law  an 
issue  or  Issues  which  assail  as  fraudulent 
and  void  certain  parts  of  a  will  and  codicil 
which  are  not  in  tbemaelvea  distinct  and 
severable  from  the  other  parts.  The  particu- 
lars of  this  controversy  are  that  James  Boyce, 
late  of  Baltimore  county,  deceased,  departed 
this  life,  leaving  a  last  will  and  testament 
In  writing,  dated  the  dth  of  July,  1891,  imd 
also  a  codicil  thereto,  dated  the  2Tth  of  July, 
lSf>i.  both  of  which  were  on  the  0th  of  Sep- 
tember, 1891,  duly  admitted  to  probate  in  the 
orphans'  court  of  Baltimore  county,  and  let- 
ters testamentary  thereon  granted  to  the  ai> 
pellants,  who  duly  qualified  as  such.  On  the 
Sth  of  January,  1892,  the  appellants  filed  hi 
the  circuit  court  for  Baltimore  city  their  bill 
of  complaint  against  all  the  parties  Interest- 
ed In  the  settlement  of  said  estate  under  the 
provisions  of  said  will  and  codicil,  asking 
said  court  to  construe  the  meaning  and  ef- 
fect of  all  the  provisions  of  said  will  and 
codicil,  and  assume  the  administration  and 
settlement  of  said  entire  estate,  both  real  and 
personal.  The  bill  was  answered,  and,  among 
others,  by  James  Boyce,  a  son,  and  Cathar- 
ine Harrison,  a  daughter,  of  tbe  testator, 
who  are  the  appellees  In  this  record.  In 
their  re^>ectlve  answers  the  appellees  sev- 
eaOXj  and  unqualifiedly  admit  the  due  ex- 
ecution, publication,  and  probate  of  said  will 
and  codicil.  On  the  20th  of  March,  lSS>i, 
the  court  by  its  decree,  assumed  Jurisdiction 
of  tbe  trust  and  took  charge  of  the  adminis- 
tration and  settlement  of  the  same.  On  the 
31st  of  March,  1302,  the  said  Catharine  Har- 
rison, by  her  husband,  as  next  friend,  filed 
her  petition  In  the  same  cause,  claiming  that 
she  was  entitled  under  said  will  to  the  in- 
come  on  the  one-sixth  of  the  residue  of  «ald 
estate  after  paying  certain  legacies  in  said 
will  provided,  and  praying  a  monthly  allow- 
ance, under  the  provisions  of  said  will,  for 
maintenance,  pending  the  settlement  of  said 
estate.  In  the  answer  to  said  petition  It  was 
claimed  that  the  petitioner  bad  received  a 
large  sum  of  money  from  her  father  during 
his  lifetime,  amounting  to  not  less  than  $38,- 
000;  that  the  debts.  Incumbrances,  and  leg- 
acies would  consume  the  greater  part  of  the 
estate;  and  that  her  Income,  if  any.  from  said 
residue,  was  then  Incapable  of  ascertain- 
ment The  petition  and  answer  were  heard 
on  the  proofs  offered,  and  the  petition  dis- 
missed. On  March  12,  1894,  the  appellees 
filed  their  petition  In  the  orphans'  court  of 
Baltimore  county,  in  which  they  allege  that 
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"the  paper  wrfUng  dated  the  0th  of  July, 
ICfil,  is  In  some  i>artlca]flr8  the  true  laat  will 
and  testamrat  of  the  said  James  Boyce,  and 
the  paper  writing  dated  the  2Ttb  of  July, 
1891,  la  In  some  respects  a  true  codldl  to 
said  will,"  but  that  certain  provisions  of  both 
said  will  and  of  said  codicil  were  procured 
to  be  executed  hy  said  testator  by  undue  In- 
fluence and  fraud.  To  a  proper  understand- 
Ing  of  this  controrersy  it  will  be  necessary 
to  quote  here  In  Its  entirety  the  residuary 
clause  of  said  testator's  will,  which  mainly 
constitutes  the  contention  In  this  case,  and 
Is  as  follows:  "It  Is  my  will  that  all  the  rest, 
residue,  and  remainder  of  my  estate,  real  and 
personal,  situate  In  the  state  of  Maryland 
and  In  other  states,  shall  be  divided  by  my 
executors  into  six  parts  [and  all  the  sums 
which  have  been  charged  by  me,  or  by  my 
authority,  on  any  of  my  books  of  account  or 
memoranda,  against  any  of  my  children,  or 
which  may  appear  on  memoranda  made  by 
me,  and  not  yet  entered  into  my  books  of 
account,  shall  be  treate<I  as  parts  of  my  es- 
tate, and  the  charges  against  each  child  shall 
be  divided  and  treated  as  parts  of  the  share 
of  my  estate  set  apart  to  such  child,  or  to 
tniBtees  to  her  and  her  issue],  it  being  my 
purpose,  as  far  as  practicable,  thereby  to 
promote  equality  in  the  benefits  which  my 
children  have  derived  and  shall  derive  from 
my  estate."  That  which  Is  Included  within 
brackets  Is  the  part  of  said  clause  which  it  is 
claimed  by  the  appellees  Is  fraudulent  and 
void,  as  having  been  procured  by  the  prac- 
tice of  undne  influence  upon  the  testator  in 
the  execution  of  the  same.  It  is  also  con- 
tended that  the  last  line  of  the  codicil,  which 
reads,  "and  I  confirm  my  last  will  and  tes- 
tament In  other  respects."  was  procured  to 
be  executed  by  the  tesbitor  by  the  practice 
upon  him  of  fraud. 

We  come  now  to  the  contideratlon  of  the 
first  question  arising  on  the  appeal.  Until 
the  dedsloD  in  the  case  of  Griffith  v.  DHTen- 
derffer,  50  Md.  406,  tiie  practice  had  never 
been  sanctioned  in  this  state  of  allowinf; 
IssuM  transmitted  to  a  court  of  law  to  be  so 
framed  as  to  contest  the  validity  of  certain 
parts  of  a  will  without  assalllTig  the  entire 
wUl.  However,  before  the  decision  in  this 
state,  the  same  practice  had  long  prevailed  In 
the  English  courts,  notably  In  Rhodes  v. 
Ithodes,  U  S.  7  App.  Cas.  lOS;  Goods  of 
Duane.  2  Swab.  &  Tr.  SOO;  1  Jarm.  Wills, 
413.  While  the  practice  has  been  thus  sanc- 
tioned, the  doctrine  of  the  cases  Is  such  that 
we  are  constrained  to  think  It  should  be  k^t 
within  well-defined  restrictions.  It  doubtless 
may  be  in  some  instances  the  means  by  which 
good  resnlta  may  be  accomplished  in  the  de- 
tection of  fraudulent  ImposltlonB,  but  yet.  If 
not  properly  guarded,  It  Is  quite  well  cal- 
culated to  destroy  the  harmony  of  a  testator's 
dispositions,  and  cause  his  will  to  directly 
misinterpret  his  Just  intentions.  Hie  question 
to  be  considered  and  disposed  of  on  this  ap- 
I>eal  has  not  received  the  approval  of  any  of 


the  Englldi  or  American  courts,  so  far  as 
are  Informed,  nor  do  we  think  it  ought  to 
celve  the  approval  of  this  courL  From  IV 
facts  already  stated  It  Is  apparent  that  tt» 
caveat  filed  In  the  orphans'  court  of  Balti 
more  county  does  not  seek  to  strike  dona 
the  entire  will  of  the  testator,  but  le  an  ef 
fort  to  carve  out  of  the  residuary  da  use  o'. 
the  win  only  such  parts  thereof  aa  coafll.t 
with  the  interests  of  the  appellees.  It  Is  dear 
]y  manifest  that  the  testator,  by  the  tue  of  t!t 
language  ^Inst  which  the  caveat  Is  filed 
sought  to  promote  equality  in  the  final  dispo- 
Atloa  of  his  estate.  This  language  does  n-ii 
presmt  a  proposition  distinct  and  sererabk. 
but  it  is  so  interwoven  with  the  general  scope 
and  piu-pose  of  the  leading  proTlrions  of  tlK 
will  that  to  eviscerate  from  the  resddnaiT 
dause  the  aoggestlve  language  contaiwil 
therein  would  be  subversive  of  the  objerts 
which  the  testator  has  sought  to  make  ^- 
fectlve.  On  this  point  the  observations  of  Sir 
James  Hannen  in  Barter  v.  Harter,  L.  R.  3 
Prob.  &  DIv.  21,  may  be  referred  to:  "Suci 
a  mode  of  dealing  with  wills  would  lead  to 
the  most  dangerous  consequences.  f<v  It  woniii 
convert  the  court  of  probate  into  a  court  of 
constructidn  of  a  very  peculiar  kind,  whow 
duty  it  would  be  to  ^pe  the  wUl  Into  con- 
formity with  the  supposed  tntentttms  of  tlie 
testator.  In  very  many  of  the  cases  whk^ 
come  before  tiie  ceurts  of  law  and  equity  ts 
to  the  proper  construction  of  wills,  the  inten- 
tion of  the  deceased  is  supposed  to  be  seea 
but  the  question  la  whether  the  laogoage  used 
expresses  the  intention.  If  the  process  now 
sotight  to  be  applied  to  this  will  were  to  be 
adopted,  the  court  of  probate  will  in  fhtare 
be  asked  first  to  ascertain  by  estrloaic  evi- 
dence what  the  testator's  Latentlon  was,  ao-l 
then  to  expunge  such  words  or  phzaaea  as. 
being  removed,  will  leave  a  residuum,  carrv- 
Ing  out  the  Intention  of  the  testator  In  th>' 
particular  case,  though  dicrerent  In  form.  aa-J 
possibly  In  legal  effect,  from  that  which  the 
'testator  or  hia  advisers  Intended."  The  caveat 
to  the  codicil  would  seem  to  follow  as  the 
natural  concomitant  of  the  assault  on  tbe 
objectionable  features  of  the  residuary  clause, 
as  the  language  of  the  codicil  Is  In  direct  tersif 
a  republication  of  the  will.  In  what  we  have 
said  we  have  dealt  suffidently  with  the  sub- 
ject as  not  to  require  further  comment- 

With  respect  to  the  quratlon  of  estoppel 
which  Is  the  second  question  raised  by  the  ap- 
peal, we  think,  in  the  present  state  of  the  rtiv- 
ord,  the  appellees  have  by  their  conduct  doiied 
themselves  the  rl^t  to  Institute  these  pro- 
ceedings. "A  party  cannot,  elthw  in  Oie 
course  of  litigation  or  In  dealings  in  pais,  oc- 
cupy inconsistent  positions;  and  where  ooe 
has  an  election  between  several  InconMent 
courses  of  action  he  will  be  confined  to  thit 
whldi  he  first  adopts.  Any  dedslre  act  of  Ae 
party,  done  with  knowledge  of  his  rights  and 
the  facte,  determines  his  electton  and  wote 
an  estoppel.  *  *  *  It  is  an  old  rule  of  eq* 
ulty  that  one  who  has  taken  a  beaeflclal  to- 
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tttrest  under  a  will  fa  titeraby  held  to  hftre 
eonOrmed  and  ratified  every  otber  part  of  the 
vlll,  and  he  will  not  be  permitted  to  aet  np 
Any  rigM  or  claim  of  his  own,  however  legal 
and  well-founded  It  may  otherwise  have  been, 
which  would  defeat  or  In  any  way  prevent 
the  full  operation  of  the  will."  BIgelow,  Es-  | 
top.  562.  If,  however,  a  party  has  acted  In  Ig- 
norance of  the  true  state  of  facts,  he  will  cot, 
on  dbcoverlng  the  tmth,  be  bound  by  his 
previous  conduct,  based  upon  a  state  of  case 
essentially  different  from  that  which  had  con- 
trolled or  influenced  his  prior  action.  In  the 
case  under  consideration  the  record  does  not 
show  that  the  appellees,  since  the  will  and 
codicil  were  admitted  to  probate,  have  obtain- 
ed knowledge  of  facts  previously  unknown 
to  them;  in  fact  have,  before  the  Institution 
of  these  proceedings,  ascertained  that  the  tes- 
tator was,  by  fraud  or  undue  influence,  in- 
duced to  execote  said  papers  as  testamentary 
dispositions  of  his  property.  It  is  a  maxim 
in  a  court  of  equity  not  to  permit  the  same 
person  to  hold  under  and  Against  a  will.  Her- 
bert V.  Wren,  7  Cranch,  378.  We  think  this 
rule  should  not.  In  its  application,  be  limited 
to  courts  of  equity,  as  It  Is  equally  appro- 
priate to  the  Jurisdiction  and  practice  of 
courts  of  law.  If  the  appellees  claim  under 
the  will  of  thetr  father,  they  must  give  It 
effect  as  far  as  they  can,  and  they  will  then 
be  estopped  from  denying  its  validity  and 
geDTdzieness.  Waters*  Appeal,  35  Pa.  St.  623; 
Thrower  v.  Wood,  53  Ga.  458.  This  rule  does 
not,  of  course,  apply  In  cases,  as  herembefore 
explained,  where  the  party  objecting  to  the 
will  has  previously  assented  thereto  without 
knowledge  of  the  circumstances  attending  the 
execution  of  the  will.  It  follows  from  these 
views  that  the  order  of  the  orphans'  conrt  of 
Baltimore  county  must  be  reversed,  and  the 
petition  of  the  appellees  be  dismissed.  Or- 
der reversed  and  petition  dismissed,  with 
costs. 


SHAW  et  al.  v.  DEVBCMON  et  al. 

(Ootut  of  Appeals  of  Morrland.  March  27, 
lSd5.) 

TBVSTai  ov  Land— LuvirjTT  ros  tTNACTHORizsD 

AOTB. 

The  estate  of  one  who  held  Ittnd  In  trust 
for  a  wi(k>w  nnd  her  children,  and  without  their 
consent  expended  rents  and  profits  In  purchas- 
ing an  outstanding  title  to  the  land.  Is  liable 
for  tlie  aiBAunt  so  expended. 

Appeal  from  circuit  court,  Allegany  county. 

Action  by  Althea  M.  Devecmon  and  others 
against  Alexander  Shaw  and  Christian  Dev- 
ries,  executors  of  John  S.  Combs,  deceased, 
and  others,  for  an  accounting  of  rents  and 
profits.  Judgment  for  plaintiffs,  and  defend- 
ants appeal.  Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and 
BR5AN,  McSHEltKY,  FOWLEB,  BOB- 
SBTS,  PAQB,  and  BOYD,  JJ. 


David  W.  Sloftn,  D.  Jss.  Blacklston,  and 
BeaJ.  A.  BAcimKHkd,  for  am^llants.  J.  S.  De- 
vecmon, tor  appellees. 

BRTAN,J.  Tblslsanappealfromtlieclrcuit 
court  for  Allegany  county,  sitting  in  equity. 
The  proceedings  appear  to  have  been  some- 
what irregular;  but,  as  no  question  has  been 
made  on  this  groand,  we  find  it  unnecessary 
to  ccmsider  It  It  la  admitted  that  there  is 
bnt  one  point  in  controTcrsy,  and  therefore 
we  shall  i^Y>ceed  to  examine  It  without  mak- 
Ing  a  detailed  statement  of  the  other  matters 
appearing  in  the  record.  It  is  shown  in  the 
evidence  that  in  August,  18G2,  Thomas  Devec- 
mon, at  a  public  sale  for  taxes,  purchased  a 
tract  of  land  called  "Harker  Place,"  and  an- 
other tract  called  "Sugar  HiU,"  both  lying 
in  Allegany  county,  and  other  tracts  of  land 
In  saiid  county;  and  that,  he  having  died 
before  receiving  a  deed  for  the  same,  the  col- 
lector, after  his  death,  conveyed  the  land  to 
his  widow  and  children,  the  children  then 
being  Infants  under  the  age  of  21  years;  and 
that  John  S.  Combs,,  who  was  the  nncle  of 
the  Infant  Devecmona,  took  possession  of  the 
tracts  called  "Harker  Place"  and  "Si^r 
Hill,"  and  managed  them  for  the  benefit  of 
the  widow  and  children,  accounting  to  them 
for  the  rents  and  profits.  In  the  year  1868, 
Benjamin  E.  Green,  who  alleged  that  he  was 
the  owner  of  these  tracts  at  the  time  of  the 
tax  sale,  brought  an  action  of  ejectment  to 
recover  them,  and  obtained  a  Judgment  by 
default  against  the  casual  ejector,  but  be 
made  no  attempt  to  take  possession  of  the 
land.  In  July,  1884,  these  tracts  were  sold 
under  a  decree  In  equity  against  Green,  and 
were  purchased  by  Combe,  who  took  the  deed 
in  his  own  name.  He  charged  the  price  of 
the  property,  whlcta  was  (816,  to  the  Devec- 
mons,  on  his  books.  There  Is  no  doubt  tliat 
it  was  his  intention  that  th^  should  have  the 
benefit  of- the  purchase;  and  It  Is  perfectly 
evident  that  all  hla  dealings  with  them  were 
marked  with  strict  integi-lt},  and  by  a  be- 
nevolent desire  to  promote  their  pecuniary  In- 
terests. The  ctrcumstances  were  such  that 
it  was  a  matter  of  prudence  to  extin^ish 
Green's  title,  If  it  could  be  done,  on  reason- 
able terms.  The  Devecmons  claimed  under 
a  tax  title,  and  such  a  title  was  very  precari- 
ous before  the  changes  made  by  the  act  of 
1874.  It  was  necessary  for  the  party  setting 
it  up  to  prove  that  every  requirement  of  the 
law  had  been  observed,  and  that  the  sale 
was  regular  in  every  particular.  Very  often 
there  were  mistakes  and  omissions  Ln  the  pro- 
ceedings; and,  even  where  they  were  per- 
fectly re^ar,  it  was  difficult  to  prove  the 
facts  after  the  lapse  of  many  years.  The 
Devecmon  title  accrued  more  than  20  years 
before  the  purchase  by  Combs,  and  they  bad 
held  possession  under  it  all  that  time.  But 
the  statute  of  limitations  had  not  given  any 
additional  security  to  it,  because,  at  the  time 
of  the  tax  sale,  the  owner  was  absent  from 
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the  stato^  and  he  does  not  appear  to  have 
retunied  until  1^  abont  18  years  before  the 
purchase  by  Combs.  The  Judgment  in  eject- 
ment did  not  determine  any  question  of  title. 
It  merdy  gare  Green  the  right  to  obtain  pos- 
session; but,  as  no  execution  was  Issued  on 
It  within  12  years  from  the  time  of  its  rendi- 
tion or  aftamrds,  it  was  barred,  and  of  no 
effect  We  lay  no  stress  on  the  right  of  pos- 
seaslon  acquired  by  this  Judgment  as  an  ob> 
stacle  to  the  running  of  llmltaticms,  because 
with  w  witliout  tba  Judgment,  the  uitry  ot 
Green  was  not  barred  when  Combs  bought 
the  property.  But,  howerer  pmdent  it  may 
hare  been  for  the  Derecmons  to  acquire 
Green's  title,  Combs  lutd  no  right  to  buy  tt 
witii  their  mondy  without  tUtir  consoit 
lliey  were  all  of  age  at  ihe  time,  and  he 
might  hare  consulted  tbem.  There  is  no  evi- 
dence in  the  recwd  that  he  did  so.  Tliere  Is 
a  letter  from  him  to  J.  Senunes  Derecmon  in 
wbldi  be  speaks  of  haring  paid  for  the  prc^ 
uty.  But  this  is  a  slender  foundation  for 
an  Inference  that  the  fomlly  had  agreed  that 
their  money  should  be  invested  In  tbe  pur- 
chasa  In  point  of  fact  he  never  CMtv^ed 
the  title  to  them,  and  nevw  tendered  a  con- 
veyance of  It  but  retained  It  In  his  own  name. 
They  prtibably  all  knew  that  he  had  made 
the  purchase.  Five  of  them  sold  to  htan  their 
Interest  In  tbe  land.  The  deeds  show  that 
they  conveyed  to  him  "all  their  right  title, 
and  Interest"  in  It.  Thdr  interest  was  such 
as  was  derived  tnm  the  tax  (tale,  and  he  had 
the  title  of  the  original  ownw.  There  Is 
nothing  in  the  deeds  to  show  that  it  was  un- 
derstood by  either  grantors  or  gnntee  that 
the  Devecmcms  had  agreed  that  their  money 
should  be  ajnflieA  to  the  purchase  ot  Green's 
title;  It  this  were  the  understanding.  It 
would  have  been  rery  easy  and  very  natural 
to  Insert  tbe  statement  In  the  deeds.  But  it 
is  not  in  our  power  to  Interpolate  it  Combs 
died  in  Octobw,  ISKi.  and  Alexander  Shaw 
and  Cairlstlan  Devries  became  his  execut<m. 
Among  tbe  proceedtoga,  there  is  a  prayer  that 
they  should  account  with  the  widow  and 
heirs  of  Thomas  Derecmon  for  tbe  rents  and 
profits  of  Harfca  Place  and  Siucar  Hill,  and 
that  they  should  be  charged  with  the  price  of 
the  property  above  mentioned,  purchased  by 
Combs.  This  is  the  only  question  pi-esented 
to  us  by  tills  record.  The  court  below  de- 
creed that  they  should  account  and  should 
be  charged  with  this  sum.  We  are  of  the 
same  opinion;  but,  although  we  bold  that  the 
price  paid  for  the  title  of  Green  must  not  be 
charged  to  the  Derecmons,  yet  we  must  ob- 
seiTe  that  this  title  belonged  to  Mr.  Combs, 
and  that  at  bis  death  tt  descended  to  his  heirs 
at  law. 

Tbe  decree  must  be  affirmed,  but  a  majority 
of  the  court  think  that  the  appellants  ought 
to  be  allowed  to  apply  for  a  decree  remand- 
ing the  case  for  further  proof  In  regard  to  the 
purchase  of  tbe  property  by  Combs,  and  its 
binding  ^ect  upon  the  Devecmons,  If  thoy 


should  elect  to  do  so  wtthln  80  days  trom  fliii 
date,  and  It  is  so  wdered.  Decree  affirmed, 
with  Icftve  to  the  appellants  to  uMive  to  re- 
mand the  case  for  fnrOier  testlmooy.  it  th«r 
elect  to  do  so  within  30  days. 


CROCKSTT  et  bL  T.  DA^S  et  aL 
(Court  of  Appeals  of  Maryland.    Slardi  2T, 

Wilis  —  Corteit  —  Tbstavcktart  Cap&citt  — 
Onxtoa  BvtDcNOB— StvprciKxcT  o* 

EVIUBNCB. 

1.  A  physician  who  has  attended  testatrix 
professionally  (or  several  years  can  give 
opinion  as  to  her  mental  capacity  at  the  iioit- 
of  malclnff  the  wall,  witbont  stating  tiie  fae:* 
<Ht  which  nts  opinion  1b  based. 

2.  In  a  will  contest  testimonr  of  a  pfays- 
dan  that  he  had  attended  testatzu  tor  aeTera! 
years,  and  that  her  mind  had  become  weak«ied 
by  disease  and  worry  prior  to  th»  execution  of 
the  will,  and  testimony  of  rdatives  that  piio: 
to  its  execution,  she  was  weak  and  nerroiu. 
aod  made  contradictory  statementa,  and  tba^ 
they  considered  her  a  mental  wreck,  is  snS- 
cient  to  take  tbe  case  to  the  jnry  an  the  qa«- 
tion  of  ber  mental  capacity. 

Appeal  from  superior  court  ot  Baltimore 
city. 

Proceeding  by  Samana  CrodEett  and  othen 
against  Harry  B.  Davis,  individually  and  as 
ezecutw  of  the  will  of  Catharine  Davis,  de- 
ceased, and  others,  to  contest  the  wUL  Jnlf- 
mmt  for  defendants,  and  plaintiffs  a^ml. 
Reversed. 

Ai^ued  before  ROBINSON,  O.  J.,  and  Mc- 
SHKUItY.  FOWLBB,  BRZSOOB,  ROBBRT8. 
and  BOXD,  JJ. 

John  F.  Gontrom,  Saml.  Register,  end  S. 
8.  Field,  for  appellants.  Bernard  Oartn'  and 
D.  Heredltti  Reese,  for  appellees. 

BOYD,  J.  Upon  a  caveat  to  a  will  of  Cath- 
arine Davis  Issues  wwe  framed  by  the  or- 
phans' court  of  Baltimore  city,  and  sent  to 
the  superior  court  for  trial.  Th^  presented 
the  following  questions:  (1)  Aa  to  tbe  format 
execution  of  tbe  will;  (2)  as  to  her  knowl- 
edge of  its  contents;  (3)  whether  It  was  pro- 
cured by  undue  infiuence  sercised  and  prac- 
ticed upon  her;  (4)  whether  It  was  executed 
by  her  when  she  was  of  sound  and  dh^KKln; 
mind,  and  capable  of  executing  a  valid  deed 
or  contract  Four  daughters  ot  Oatharlne 
Davis  by  her  former  marriage,  and  tbe  hus- 
bands of  those  who  were  married,  were  made 
the  plaintiffs,  and  her  children  by  her  sec- 
ond marriage,  togetha-  with  tbe  husband  of  a 
married  daughter,  were  made  defendants. 
At  the  trial  the  defendants  produced  the  will, 
and  examined  the  two  subscribing  witnesses 
for  the  purpose  of  proving  the  execution  of  it. 
The  plaintiffs  then  called  a  number  of  wit- 
nesses to  show  undue  influence  and  want  of 
testamentary  capacity  on  the  part  of  &£rs. 
Davis.  At  the  conclusion  of  tbe  plaintiff^ 
case,  the  defendants  offered  three  [nayeis 
which  were  granted  by  the  court,  Instroctlng 
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the  JwT  to  find  for  the  defeDdants  on  all 
tour  iBBoes.  From  these  rnUngs  this  appeal 
was  taken. 

The  first  pxajw  rtf  ored  to  the  first  and 
second  iBmus,  and  as  ttiere  can  be  no  doubt 
About  the  correctnas  of  tbe  rulings  of  the 
court  bdow  In  reCermce  to  them,  excepting  so 
far  as  the  second  iasne  mi^  be  affected  b7 
the  questians  raised  by  the  third  and  fimrtb, 
we  will  proceed  at  onoe  to  the  constdwatlon 
ot  the  oUier  two  prayers.  By  the  third  the 
Jury  was  instnicted  that  no  sofilclent  evidence 
had  been  offwed  to  show  that  the  wUl  was 
procured  by  undue  Inflnenee,  and  therefore 
their  rerdlct  must  be  for  the  defendants  on 
tbe  third  Issue;  and  the  fourth  Instructed 
them  that  no  sufficient  evidence  had  been  of- 
fered to  show  that  Catharine  Davis  was  not 
of  sound  and  disposing  mind,  capable  of  exe- 
cuting a  TaUd  deed  and  contract,  at  the  time 
wihB  e»cuted  the  will,  and  therefwe  th^  Ter^ 
diet  must  be  for  tbe  defendants  oa  tbe  fomtb 
Issue. 

"We  win  first  consider  the  fourth  prayer,  as 
that  InrolTes  the  foundation  of  all  valid  wOla, 
—testamentary  capacity.  The  burden  was  on 
the  caveatoTB  to  overcome  the  preenmptlon  of 
lav  that  Mrs.  Dacrta  was  of  sufilclent  mental 
capacity  to  make  a  will.  They  having  nnder- 
taten  this,  It  Is  Incumbent  on  us  to  examine 
the  record  to  Me  whether  the  evidence  of- 
fered by  them  was  legally  sufficient  to  fairly 
support  a  vodlct  If  the  Jury  found  for  them. 
As  has  often  been  said  by  this  court,  It  the 
facts  proved  are  such  that  a  rational  mind 
might.  In  reason  and  telmeai.  fk*om  tbem 
iSraw  the  oonduskm  sought.  It  Is  the  duty  of 
the  court  to  submit  tbs  case  to  the  jury.  In 
the  case  of  Hiss  t.  "WeSk  (decided  by  this 
conrt,  bat  not  yet  officially  reported)  28  AtL 
4O0,  tbfb  question  was  stated  thus:  ''Was  the 
evidence  offered  by  the  caveators,  assuming 
it  all  to  be  true  (as  must  be  done  when  w^h- 
Ing  Its  legal  sufficiency  iq»on  a  xnnyer  of  this 
character),  so  utterly  Inconclusive  or  devoid 
of  iffobatlve  face  as  not  to  enable  an  ordl< 
narlly  Intelligent  mind  to  draw  a  ratlonid 
conduslfm  tfaeref ram  In  support  of  the  propo* 
Bltl<m  sought  to  be  maintained  by  it?"  Cfasea 
-often  arise  In  which  idalntlfls  hare  so  signal* 
ly  tailed  to  suffidently  prove  scmw  mat«1al 
fact  vpaa  which  their  right  to  iecov«  de- 
pends that  tfaoe  can  be  no  doubt  about  the 
dnty  of  (he  court  to  determine  the  question 
Tvltiiont  leaving  It  to  the  jury,  as  the  court 
Is  the  enflnsive  Judge  of  the  legal  snffldeocy 
of  the  evldenca  But  the  difficulty  sometimes 
is,  particularly  In  cases  of  this  character,  to 
distinguish  between  the  weight  of  evidence 
and  Its  legal  sufficiency.  "Hie  trial  iaOge  may 
OitCer  from  the  Jury  as  to  the  formn*,  and 
may  thbik  they  shoidd  have  found  differently, 
or,  if  sitting  as  a  Juror  w  in  some  case  where 
be  Is  authorised  to  determine  the  fiicta,  he 
may  reach  a  dlfferait  condiudon  firom  what 
a  Jury  might  have  done.  In  this  case  the 
plaintiffs  mav  not  have  offered  such  evidence 
«s  would  convince  tiie  learned  Judge  below 


that  Urs.  Davis  was  not  capable  of  making 
the  wUI  In  ctmtroversy,  but  the  qneetion  is 
whether  there  was  not  sufficient  evldoiee  to 
require  him  to  submit  It  to  the  Jory,  under 
the  principle  of  law  governing  such  cases. 
estaUished  by  thla  conrt  The  evidence 
shows  that  Mrs.  Davis  was  married  twice  — 
the  first  time  to  a  Mr.  Jenkins.  The  female 
plaintiffs  are  the  surviving  children  of  that 
marrlag&  Mr.  Jenkins  died  In  1861,  and  his 
widow  married  Thomas  D.  Davis  In  1882. 
Shortly  beftve  the  death  ot  Mr.  Jenkins,  the 
property  accumulated  by  his  wife  was  lost 
through  some  of  his  financial  troubles.  She 
was  an  Industrious,  hard-working  woman,  and 
It  was  not  long  before  she  commenced  to  re- 
cover from  her  losses,  and  to  acquire  more 
prc4>erty.  Mr.  Davis  was  at  tbe  time  of  thrir 
marriage  receiving  a  salary  of  |1B0  per 
month,  and  contlnned  to  do  so  for  about  18 
months,  when  he  lost  his  place  by  reason  of 
tbe  estsbllshment  with  whldi  he  was  con- 
nected suspoiding  work.  He  was  <mt  of  bis 
regular  emidt^mait  (or  about  eight  years, 
during  which  time  his  ^e  worked  hard  to 
snjiport  the  family.  She  was  assisted  by  thope 
of  her  Children  of  hw  first  marriage  who  were 
still  at  home,  and  there  is  testimony  tending 
to  show  that  Mr.  Davis  did  very  little  towards 
supporting  the  family  or  accumulating  any 
property  during  that  time.  He  died  on  April 
2B,  1880,  and  at  the  time  of  his  death  there 
was  considerable  property  In  his  name,  a 
part  of  which  he  left  to  his  chlldrrai  by  his 
former  marriage,  and  the  rest  to  his  wife. 
She  also  received  some  twdve  or  fifteen  thou- 
sand dollars  from  insurance  on  his  life.  She 
died  on  ITebniary  0,  1892,  leaving  about  aev- 
oiteen  thousand  hilars  of  personal  (Includ- 
ing leasduM)  pnqterty,  and  six  houses  and 
lots  bt  fee,  dtnated  In  GantoUf  worth  probab- 
ly ^gbt  or  teai  thousand  dollars,  as  stated  by 
the  Judge  below.  How  mxuA  of  tiils  prop- 
erty she  received  from  ho-  buslband  is  not 
shown,  but  It  Is  evidoit  that  a  considerable 
part  of  It  came  through  his  wlH  and  Insur- 
ance on  his  life.  The  record  does  not  show 
what  amount  of  property  she  had  on  August 
18, 1890,  the  date  of  the  execudon  of  her  will. 
She  left  to  he::  three  dilldrai  (Davis'  children) 
aU  of  the  above-mentioned  property,  exciting 
four  pieces  of  leaseh(dd  property  valued  at 
93,20(^  personal  chattels  valued  at  (908.  and 
cash  on  hand  amounting  to  92,^^44.  Her 
children  Mr.  Jenkins  are  not  mentioned 
in  the  will,  but,  as  there  was  no  residuary 
clause  la  It  or  other  disposition  made  except- 
ing as  to  those  properties  speciflc^ly  devised 
to  the  three  Davis  children,  the  Jenkins  chil- 
dren would  be  entitled  to  their  shares  In  th6 
residuum.  The  evidence  shows  conclusivdy 
that  her  relations  with  tl»  Jenkins  children 
were  of  the  most  pleasant  character,  and  no 
good  reason  has  been  assigned  why  they  were 
not  mentioned  in  the  wdl,  ncepting  the  con- 
tention by  tbe  appellees  that  tt  was  because 
most  of  the  property  came  from  Mr.  Davis, 
and  hence  she  may  have  ttit  under  obllga- 
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tlons  to  leave  it  to  his  children.  But  the  erl- 
dence  does  cei'talnly  tend  to  show  that,  what- 
ever may  have  been  the  facts  as  to  bow  the 
propci-ty  was  held  when  Mr.  Davis  died,  his 
wife  was  entitled  to  the  credit  of  being  large- 
ly instrumental  In  acquiring  it  and  that  she 
paid  at  least  some  of  the  life  insurance  pre- 
mimns.  If  It  be  conceded,  then,  that  moat  of 
the  property  stood  In  his  name  when  he  died, 
that  fact  of  Itself  could  not  wholly  account 
for  the  omission  of  the  Jenkins  children  from 
their  mother's  will.  Of  course,  it  is  not  sufQ- 
cient  to  avoid  a  will  to  show  that  a  testator 
has  left  his  estate  to  some  children  to  the 
exclusion  of  others,  without  any  apparently 
valid  reasons  for  it,  as  the  testator  may  have 
had  what  to  him,  at  least,  seemed  to  be  snffl- 
cient  reasons,  but  which  are  not  disclosed  by 
the  testimony.  But,  in  passing  upon  ques- 
tiona  of  this  kind,  It  is  proper  to  consider  all 
the  circumstances  and  suiToundlngs  of  the 
imrties  that  could  throw  any  light  upon  the 
subject  In  this  case  we  cannot  say  there  is 
no  evidence  of  an  unreasonable  Inequality  in 
the  disposition  of  the  estate  of  Mrs.  Davis,  be- 
cause, if  it  be  true  that  the  property  she  was 
possessed  of  at  the  time  of  her  death  was  ac- 
quired by  her  labor  and  skill,  and  particularly 
If  the  caveators,  or  some  of  them,  materlalty 
helped  her  to  do  so,  it  would  seem  unrea- 
sonable, without  some  explanation,  for  her  to 
make  such  a  bountiful  provision  for  three  of 
her  children,  and  not  even  name  the  other 
four  in  her  wlU.  But  we  must  pus  OD  to  the 
main  questions  In  the  case. 

The  caveators  produced  as  a  witness,  In  ad- 
dition to  the  daughters  and  some  intiroate 
friends  of  the  testatrix,  a  practicing  physi- 
cian, who  was  her  son-in-law,  and  knew  her 
socially  and  professionally  for  a  number  of 
yeara.  He  testided  that  during  a  period  of 
time  mentioned  by  him,  which  included  the 
date  of  the  will,  Mrs.  Davis  was  not  of  sound 
and  disposing  mind,  capable  of  executing  a 
valid  deed  of  contract.  It  is  well  settled  In 
this  state  that  a  physician  can  testify  as  to 
the  mental  capacity  of  the  testator  without 
first  stating  the  facts  and  circumstances  on 
which  bis  opinion  was  formed.  That  Is  be- 
cause he  is  presumed  to  have  become,  from 
special  study  and  experience,  familiar  with 
the  symptoms  of  mental  diseases,  and  there- 
fore qualifled  to  assist  the  court  and  Jury  in 
reaching  a  correct  conclusion.  It  Is  dear 
that  the  opinion  of  a  medical  expert  on  that 
subject  is  ordinarily  not  only  some  evidence, 
but  generally  very  Important  evidence  to  go 
to  the  Jury,  particularly  if  he  was  well  ac- 
quainted with  the  testator  and  attended  him 
professionally.  But  it  Is  contended  by  the 
learued  counsel  for  the  appellees  that,  ad- 
mitting this  to  be  true,  yet  if  the  medical  ex- 
pert gives  the  reasons  upon  which  his  opinion 
is  founded,  and  they  are  such  as  men  of  or- 
dinary knowledge  can  weigh,  and  are  in  the 
Judgment  of  the  court  such  aa  no  rational  In- 
ference can  be  deduced  therefrom  that  the 
testator  was  wanting  in  the  required  mental 


capacity,  his  opinion  does  not  afford  evidence^ 
legally  sufficient  to  show  snch  want  of  ca- 
pacity. As  we  understand  this  preposdtloa 
of  law,  we  are  not  prepared  to  dispate  it. 
Merely  because  a  witness  is  aa  e:q>«l  does 
not  require  the  coui-t  to  be  bound  by  his 
opinion  if  it  la  founded  on  such  reasons  aa 
are  clear  absurdities.  If,  for  example.  » 
physician  were  to  testify  that  in  his  opln- 
kn,  a  testatcM-  was  not  of  sound  and  dtepos- 
Ing  mind,  capable  of  executisg  a  v«lid  deed 
or  contract  and  would  In  hto  farthffl-  exam- 
ination say  that  the  only  reason  be  bad  far 
such  opinion  was  that  the  testator  used  pat- 
ent medicines,  or  was  a  member  of  some  re- 
ligious or  political  faltb  other  than  his  own, 
such  opinion  would  be  based  on  a  foandatiw 
BO  clearly  repugnant  to  right  reason  that  a 
court  would  not  hesitate  to  instroet  ttie  }my 
that  It  was  not  sufllcient  to  acpciort  a  ver- 
dict. But  we  do  not  think  the  tesMiaony  of 
Dr.  Prltchard  comes  within  the  mle  songbt 
to  be  established  by  the  appellees.  His  evi- 
dence was  in  some  respects  ccoitmdictory, 
bnt  that  was  clearly  for  the  jury,  and  not  for 
the  court  to  pass  upon.  He  testifiad,  in  snb- 
stauce,  that  after  the  death  of  Mr.  DaTla,  a 
caveat  to  his  will  was  filed  by  his  children 
by  a  former  marriage,  and  that  this  affected 
Un,  Davis'  mind.  The  caveat  waa  filed  ia 
the  latter  part  of  May.  1880;  the  will  exe- 
cuted August  13,  IS&O;  and  she  went  to  8aia- 
toga  for  her  health -on  August  14,  1680.  He 
swore  that  In  his  opinion,  she  was  not  of 
sound  and  disposing  mind,  capoMe  of  exemt- 
lug  a  valid  deed  or  contract,  between  the  fil- 
ing of  the  caveat  and  her  going  to  Saratov 
He  said  she  came  to  see  him  eveiy  few  days, 
consulted  him  abont  what  she  was  to  doi,  antf 
he  found  her  very  much  excHed.  He  alpo 
said:  "Bhe  was  nothing  as  she  had  formerly 
been.  She  could  be  very  easily  peraoaded. 
Now,  that  Is  my  opinion,— that  she  oould  be- 
very  easily  persuaded  to  do  probably  absurd 
things,  if  any  one  would  try  to  do  so.  She 
was  forgetful  at  times,  not  every  di^.  Some 
days  she  would  say  things,  and  the  next 
time  you  would  see  her  she  would  o(»tradict 
it  entirely."  Again  he  said:  "On  days  she 
would  have  a  few  lucid  moments.  Yon  can 
see  that  in  a  lunatic  asylum."  He  further 
said:  "Well,  she  was  complalnlns  of  her 
head  and  headache,  and  then  she  would  be 
saying  so  many  funny  things,  and  contradict- 
ing them  at  other  times  again,  and  saying 
that  she  never  bad  meotioned  tiiem."  Hi* 
evidence  also  showed  that  Mrs.  Davis  had 
been  in  bad  health  tot  some  time;  that  she 
had  chronic  gastritis;  and  that  'this  disease 
itself  does  weaken  the  mind,  and  it  does  not 
require  so  much  excitement  then  to  upset  It" 
He  testified  to  a  number  of  othur  thlnga  that 
In  his  opinion,  affected  the  cfwdltton  of  her 
mind;  and  when  asked  on  cross-examlnatlcMt 
"Was  theve  anything  etee  that  she  said?" 
he  replied,  "Well,  I  can't  remember  Just  now- 
all  that  she  did  say."  Without  going  Into 
further  particulars  about  hia  testiraonj.  It 
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fa  snfSelent  to  say  tbat  It  allowed  that  he 
knew  the  testatrix  well,  bad  tequnit  con- 
reraationa  with  hv,  aod  oivortantttea  to  ob- 
aerre  her  mental  oondltioo,  and  he  expressed 
ttae  opiidon  above  stated.  We  do  not  thhik 
that  the  teaaona  given  by  htm,  eq^lally  as 
he  aaya  tbat  he  cannot  recall  all  that  idie 
aakl,  are  *1ao  nttu-ly  InoonclnalTe  or  devoid  of 
pi-obatlve  fone"  as  to  Jnatl^  the  court  In 
witliboldlng  Ma  teatbwmy  from  the  Jury. 
It  may  be  tcM  tbat  the  judge  -would  have 
been  fully  JnatiOed  la  flndlns  for  the  appd- 
lees  on  thlka  testimony  If  the  caae  had  been 
ti-ied  before  htm,  bat  that  la  not  the  teat 
It  la  ahODoat  intpaaalble  for  a  wltneaa  to  le- 
coll  upon  the  witnaaa  stand  evezy  woeA  or 
act  of  a  puaon  about  whose  mental  condltloa 
be  la  testlfyiog.  It  ia  «tUl  more  difficult  to 
eonv^  to  other*  all  the  fnipreeal<ma  made  on 
one's  mlsd  when  coming  bi  frequent  contact 
n-ith  a  person  allied  to  be  affected  with 
s  >me  mental  tronUe.  Am  waa  said  hi  Towna- 
bena  V.  Townafaend,  T  Gill,  38,  In  apeaktng  of 
the  admisaibillty  ffiC  the  teatiraony  of  a  non- 
prufeaaional  wltneas:  "The  bnpraaalon  made 
upon  the  mind  of  a  witness  by  the  conduct, 
uianners,  beaxhtg*  conveDUitlon,  appeannoe, 
ami  acts  of  the  testator  In  various  business 
traosacttons  for  a  long  s^es  of  yean  Is  not 
lucre  (pinion;  it  Is  knowledge."  In  the  caae 
of  Insurance  Go.  v.  lAtbnHt,  111  tl.  fi.  (02, 
4  Sup.  Ct  C8S,  the  court,  in  deciding  that  an 
opinion  of  a  nooivofCBalonal  witneao  aa  to 
the  mental  condition  of  a  party  can  he  givoi, 
in  conueetion  with  a  atatement  of  the  facta 
an.i  circumstances  within  his  peramal  knowl- 
edge, aaid:  ''If  be  may  not  ao  testify,  but 
must  sire  the  supposed  allly  and  Ineoherent 
lanffuag^  atate  the  degreea  and  all  the  ae- 
itiuipanylng  drcumstanoea  ot  Ughly-exeltsd 
emotlona,  and  apecUcally  aat  forth  the  freaks 
or  acts  regarded  as  irrational,  and  this  with- 
out the  least  lutimaUosL  of  any  (pinion  be 
has  formed  of  their  character,  where  axe 
such  witnesses  to  be  found?  Can  it  l>e  sup- 
posed tlwt  those  not  having  a  special  Intersst 
in  ttae  subject  shall  have  ao  charged  their 
memory  with  these  matters,  as  distinct,  Inde- 
Iiendent  facts,  as  to  be  able  to  presmt  them 
in  their  entirety  and  simpUdty  to  the  JU17? 
Ur,  if  such  a  witness  be  found,  can  he  con- 
ceal from  the  jury  the  impresalon  which  has 
been  made  upon  his  mind,  and,  when  this  is 
collected,  can  It  be  doubted  but  that  his  Judg- 
ment has  been  influmced  by  many,  Tvry 
many,  drcnmstances  which  he  baa  not  com- 
municated, which  he  cannot  communicate, 
and  of  which  he  himself  la  not  aware?"  la 
not  this  eQually  true  as  to  the  evldoice  of 
professional  men?  Their  naked  oplnlima, 
without  giving  the  foots  and  circumstances 
upon  which  th^  are  founded,  are  admluible, 
as  we  have  already  said,  because  they  are 
supposed  to  have  been  familiar  with  symptoms 
of  mental  disease,  by  study  and  experience. 
The  appearance  of  the  unfortunate  one  may 
enter  largely  Into  the  reasona  which  lead  the 
pbyalcian  to  a  conclusion.   A  busy  physician 


certainly  ought  not  to  be  expected  to  recsll 
and  state  all  the  facts  and  circumstances  up- 
on which  bis  Qptnion  Is  founded,  even  thougta 
his  patient  be  bis  mottaer4n-]aw.  Mrs.  Orodc- 
ett  said  her  motbar  was  never  the  same  after 
tbe  caveat  was  filed;  that  "ahe  was  more- 
like  she  was  liaU  crasy  than  anytitiing  dse"; 
"my  mother  waa  both  broke  In  body  and 
mind";  tbst  bur  mother  went  to  Saratoea 
**for  her  health  and  her  mind  also,"— and 
used  other  similar  expressions.  Mrs.  White, 
aa  Intimate  frlana,  who  went  wit3i  Mrs.  Da- 
via  to  flaratava,  aaid:  "She  waa  changed. 
ShB  was  mdancbcrfy,  and  she  was  very  weak 
and  nervous."  Mlas  Dlnsmore  said  that  she 
"considered  that  both  mentally  and  physical- 
ly ahe  was  a  wreck,"  although  she  after- 
wards quollfled  it  somewhat,  a  number  of 
otber  similar  expressions  were  used  by  the 
witnesses,  which  are  unnecessary  to  quote. 
We  are  satisfied  from  an  examination  of  the 
whole  record  that  there  was  sufficient  evl- 
denoe  on  tlie  au«rtlon  of  moital  capacity  to 
entitle  the  caveators  to  have  the  Jury  pass 
upon  it,  and  therefore  there  was  error  in 
granting  the  fourth  prayer. 

We  do  not  deem  it  necessary  to  go  Into  any 
extended  discussion  of  the  third  prayer.  U 
is  sufficient  to  that  in  many  respects  there- 
is  a  marked  difference  between  this  case  and 
that  of  Hiss  V.  relied  on  by  the  appel- 

lants. The  testimony  In  that  case  shows- 
that  Bishop  Ames'  wlU  waa  made  on  the  7tb 
of  April,  1879.  and  that  he  died  on  the  25th 
of  the  aame  month.  Mrs.  Hiss  received  a 
large  portion  of  his  estate,  to  the  exclusion. 
of  an  insane  son  and  that  son's  dependent 
daughter,  and  Tei7  little  waa  left  to  an  in- 
TOlld  daughter.  Three  days  before  the  will 
was  made,  the  testator  conveyed  to  Mrs. 
Hiss,  for  the  nominal  ccmsideration  of  and 
natural  love  and  aflectlim,  real  eatate  In  Bal- 
timore city  valued  at  ^40,000.  The  evldence- 
sfaows  that  she  had  said  tbat  she  had  great 
Influence  over  her  fathw;  that  he  would  do- 
anythlng  that  she  would  ask  him  to  do. 
There  were  many  things  in  tliat  case  which, 
taken  together,  gave  some  evidence  of  undue 
influence,  and  th«:«fore  this  court  thought 
tbe  court  below  waa  right  in  submitting  tbe 
case  to  the  Jury.  In  this  case  Mrs.  Davis- 
lived  nearly  18  months  after  she  made  tbe 
wllL  Although  she  was  constantly  with  the- 
caveatees,  she  never  told  them  she  had  any 
desire  to  change  her  will,  or  evea  that  ahe- 
had  nmde  me.  There  ia  no  evidence  that 
any  of  the  caveateea  knew  she  bad.  Much 
of  the  evidence  of  the  piaintUCa  Is  to  the  ef- 
fect that  the  caveatees  did  not  treat  Mrs. 
Davis  very  kindly.  If  that  be  true,  It  was- 
eertainly  not  the  kind  of  treatment  that 
woidd  likely  exert  an  undue  Influence  over 
her  for  their  own  benefit.  If  the  Jury  be- 
lieved that  the  propaly  In  controversy  had> 
belonged  to  Ur.  Davis,  then  that  would  be- 
some  explanatt<m  of  Mrs.  Davis  leaving  It  to< 
his  and  her  children,  to  the  exclnaion  of  the- 
others.   Tlwe  Is  no  evidence  In  this  record. 
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to  show  that  In  point  of  fact  there  wu  xay 
influ«Lce  ecerted  or  att^npted  over  the  tes* 
tatrlx  by  the  careatees.  or  any  of  them,  prior 
to  or  at  the  time  of  the  ezecutltm  of  ber  wUl ; 
and  we  do  not  think  that  the  facta  of  this 
case  are  parallel  with  those  In  Hlas  r.  Welk. 
or  that  the  decision  in  that  case  necessarily 
controls  this.  Wlthont  deeming  it  necessary 
to  prolong  tbis  opinion  further,  It  snfflceth  to 
say  that  we  do  not  fed  justified  In  reversing 
the  rulings  of  the  court  below  on  the  ques- 
tion of  undue  Influence;  but  without  mean- 
ing to  intimate  that  the  evidence  does  estab- 
lish the  fact  that  Mrs.  Davis  was  not  men- 
tally capable  of  making  a  will  on  August  IS, 
1S90.  we  are  of  the  opinion  that  the  evidence 
of  Dr.  Prltchard,  especially  when  taken  In 
connection  with  the  other  testimony,  was  of 
such  character  as  to  entitle  the  appellants  to 
have  It  submitted  to  the  consideration  of  the 
Jury.  We  think,  therefore,  there  was  error 
in  the  refuse  ct  the  court  below  to  do  so. 
Rulings  reversed,  and  new  trial  awarded. 


STATE  ex  rel.  BAIiTIHOBB  ft  O.  TBL.  00. 
OF  BALTtUOBB  OITT  v.  DELAWARE 
&  A.  TBLBGBAPH  ft-  ISLBPHOME 
CO. 

(Superior  Court  of  Delaware.  Sept.,  1889.) 

TOBBIQII  COKTORATIOlf— IkTERSTATE  COMITT— DiS- 

CBlM IN ATiox— Citizens  ofOthbk  States. 

1.  The  asage  of  iaterstate  comity  will  not 
warrant  the  issuance  of  a  writ  of  mandamne 
to  compel  a  domestic  corporation  to  aid  a  for- 
eign  corponition,  whose  operationB  are  expreas- 
ly  limited  by  charter  to  the  state  where  it  was 
created,  to  condnct  its  basiness  In  Delaware. 

2.  A  «m>oratioa  in  not  a  atisen,  within  the 
provision  of  the  United  States  conatitiitioQ, 
securing  to  a  dtixen  of  any  state  the  rights, 
privileges,  and  immunities  guarantied  to  the 
citizens  of  tiie  several  states. 

Application  by  the  BaiUmore  &  Ohio  Tele- 
graph Company  ot  Baltimore  City  for  a  rule 
to  show  cause  why  a  writ  of  mandamus 
should  not  Issue  to  compel  the  Delaware  & 
Atlantic  Telegraph  &  Telephone  Company  to 
aid  relator  In  operating  lines  In  the  state  of 
Delaware.    Rule  discharged. 

Levi  C.  Bird,  for  relator.  Edward  G.  Brad- 
ford, for  respondent 

COMKGYS,  0.  J.  In  this  case  we  are  ask- 
ed to  decide,  upon  a  rule  to  show  cause,  the 
question  whether  the  plaintiff  in  the  rule  is 
entitled  to  ask  for  it;  and.  If  he  be,  whether 
he  has  shown  such  facts  as,  If  true,  would 
Justify  the  court  In  granting  it.  Apparently 
no  more  Important  subject  lias  arisen,  for  a 
long  time,  for  decision  in  this  state  than  that 
whlcb  the  papers  and  argument  present,  of  the 
rightof  aforelgncorporation  toaslc  fora  man- 
damus to  facilitate  in  tbis  state  the  exercise 
of  the  powers  conferred  upon  It  in  the  state 
of  its  creation.  Its  Importance  is  greatly  mag- 
nified because  of  a  question  which,  but  for 
the  snffldouiy  for  the  purpose  of  decision  of 


others  pceaaAeA,  we  should  be  bound  to  ooc- 
tSOer  and  pass  upon.  The  case  before  us  does 
not,  bowevw,  zeqnlr«  that  we  alurald  go  iotc 
that  subject  at  any  length,  and  theraCtte  we 
wlU  pass  It 

The  difficulty  In  dealing  with  the  appUn- 
tlon  to  make  the  rule  absolute  la  tbftt  of  see- 
ing upon  what  It  can  be  based.  Am  we  ood- 
c^e,  none  has  been  shown  to  na.  Snppos- 
Ing,  for  the  mere  sake  of  the  argument,  how- 
ever, that  a  foreign  oorpoiatlxm  can  bare  »sj 
existence  or  capacity  In  this  state  to  be  recog- 
nized by  its  courts,  wlthont  l^lalatlTe  warL- 
ment,  how  can  It  be  dalmed  that  the  plalntlC 
In  this  case  baa  such,  seeing  tbat  Its  opera- 
tions are  expressly  confined  to  the  t^ritorlx: 
Umlts  of  Maryland,  whose  creation  tbe  corpo- 
ration is?  Gases  have  been  presented  wbldi 
decide  that  wh«re,  by  the  terms  of  the  act  of 
lnc(npoiation,  or  the  goieral  law  of  a  stste. 
a  corporate  body  has  power  to  act  generally, 
everywhere,  the  states,  by  OHnlty. — that  Ie, 
gradoOB  favor,  extended  alto  tfy  other  Btite« 
to  their  creationa,— will  allow  It  to  exeniK,  to 
a  reasmable  extent  its  powen  witbln  thea. 
That  is  to  say,  they  will  allow  U  to  se^  re~ 
dress  in  their  courts  for  breaches  ot  oratiBCL 
for  erample.  But  this  is,  obvkmsly,  ex  gra- 
tia merely.  It  cannot  In  any  sense,  be 
claimed  as  a  right  The  states  are  btde- 
pendent  and  can  open  theh*  courts  or  not  t> 
foreigners  or  foreign  (that  Is,  as  apidled  to 
them)  corporations,  oniese  latter,  being  men 
artificial  bodies,  and  not  personal  In  a  sense 
to  entitle  them  to  be  treated,  In  a  qoestioa 
such  ss  this,  as  dtixens  of  another  state,  the 
usage  of  comity  which  prevails  does  not  neo- 
essarily  or  appropriately  ^Ist  for  tbran.  U 
is  by  the  comity  of  a  country,  Ite  conrtesy  to 
another  country,  that  a  citizen  or  sabject  <•! 
the  latter  Is  allowed  to  use  Its  Juridical  pro- 
cess.  It  is  true  that  so  far  as  dUaeos  of 
any  state  of  the  United  States  are  cQnceraei. 
there  is  secured  to  them,  by  the  federal  nm- 
stltotlon,  tbe  same  rights,  privileges,  and  Im- 
munities which  citizens,  as  such,  enjoy  in 
their  respective  ststes.  This  is  by  Tlrtoe  of 
and  to  consolidate  their  nationality;  but  the 
provision  is  not  for  corporate  bodiess  whicl: 
are  dtizena  In  no  sense  except  for  redress  of 
grievances  In  the  courts  of  the  UnltHL  In 
them  they  are  such  by  Judicial  constructloiL 
Were  corporate  bodies  entitled  to  tbe  same 
recognition  as  citizens,  then  all  constltutlooil 
restraint  upon  their  creation  would  be  nngi- 
tory.  The  provision  of  our  own  constituti<>i: 
which  requires  a  vote  of  two-thirds  of 
branch  of  the  legislature  to  pass  a  corporatf 
act  could  be  rendered  a  dead  letter  by  ttr 
courts.  If  comity  could  clothe  a  foreign  ere*- 
tion  with  corporate  functions  here.  This 
conclusive  of  the  view  that  in  this  state,  at 
least,  to  give  a  foreign  corporation  tbe  rigbi 
to  demand  a  mandamus  to  enable  it  to  use 
its  foreign  franchises,  something  more  's 
needed  to  Insure  compliance  than  the  iner> 
invocation  of  ctnnlty. 

But  tbe  invoked  action  of  comity  would  l«« 
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mlmpplted  In  a  case  Uke  that  b^ore  ns.— of 
A  corpomtton  «xprvuAy  limited,  by  its  own 
cbarter,  to  the  transactloa  of  business  within 
the  limits  of  the  state  of  Maryland.  It  Is 
c-oDcelTsble  that  a  corporate  body  unrestrict- 
ed to  state  territory,  and  created  to  parsoe  a 
business  which  might  be  followed  anywhere, 
should,  where  there  is  no  ccKDStltntitHial  or 
I^i  Impediment  In  the  way,  be  xecognlaed 
by  a  Btat^  and  allowed  to  act  In  It  by  coni> 
tesy;  but  wtaue  one  to  expressly,  as  In  this 
case,  confined  to  the  Jurisdlctlaa  of  Its  birth 
In  Its  operattona,  it  Is  not  conctfTaUe  that  It 
sbonld  be  allowed  to  act  beyond  It  In  the 
natui^  of  Its  bdng,  it  cannot  project  Its^, 
by  any  mere  recognition  of  a  court.  Into  an- 
other jm-lsdictton,  and  act  there,  for  It  would 
hare  nothing  to  ahow  in  Justification.  To 
adopt  It  hi  any  way  in  another  state  would 
be  in  Aict  a  want  of  comity  on  tbe  part  of 
■Dcb  sbtte^— OS  clothing  it  with  a  fmictlrai 
which  waa  withheld  from  It  by  the  act  which 
created  It  Tntiiont  gohig  any  further  into 
the  subject,  we  giro  as  our  Judgment  that 
the  motion  tai  this  case  ought  to  practical, 
and  we  ther^ra  order  that  the  rule  be  die- 
charged. 


CARTES  T.  WILDS  et  aU  Court  Commla- 
•loners. 

(Superior  Co  art  of  Delaware.  Oct..  1887.) 

CODHTlEft— LlABIUTT  roR  TOHT. 

An  aetlim  of  tort  cannot  be  maintained 
arainet  commisadonen  of  the  levy  court  of  a 
vonnty. 

Actkm  by  John  9,  Garter  against  David 
8.  Wilds  uid  othem,  commisaioners  ot  the 
lery  court  <a  Kent  county*  fOr  damages  tor 
the  breaUnff  down  of  a  Inidge  on  a  pnUlc 
road.  DefMidants  mora  for  a  nonsuit  Grant- 
ed. 

John  R.  Nl(A(^<m.  for  plaintiff.  George 
P.  Fisher  and  E.  T.  Co<^er,  for  defendants. 

THR  COTIRT  sustained  the  motion,  and 
granted  a  nonsuit;  COMEGYS,  C.  J.,  stat- 
ing that  the  overwhelming  weight  of  author- 
ity seemed  to  be  in  favor  of  the  proposition 
that  DO  action  of  tort  wlil  He  against  such 
a  public  division  of  the  state  as  the  coun^ 
or  such  a  body  as  the  levy  court.  The  case 
cited  from  2  Wall.  601  (Coroner  v.  Levy 
Court),  was  an  action  of  assumpsit  on  a  con- 
tract between  the  parties. 


FOBD  T.  OLBWELL. 
<Snpexior  Court  of  Ddawanw  Feb.,  1890.) 

I.A3rDL0KD  iVD  TbITANT— LlBN  *>0R  RBIII^PbIOK- 

TtT  am  Cbattsl  H ostqaob.  - 

The  landlord's  lien  for  rent  (Rev.  Code, 
c.  120.  f  00)  la  mperlor  to  that  of  a  chattel  mort- 
gage executed  before  the  beginniD^  of  the  ten- 
jiicy,  and  before  the  gooda  were  taken  onto  the 
denaised  premises.   Comegys,  C  J.,  disscatlng. 


Scire  facias  upon  a  mortgage  by  Thomas 
Ford  against  Charles  H.  ClewelL  After  sale, 
the  New  Castie  County  Mntaial  Insurance 
Company  had  the  money  paid  Into  court, 
dalming  a  lien  for  rent  ai^erlot  to  that  of  the 
mortgage^  and  petitioned  to  take  onx  suflldent 
to  satisfy  the  rent 

Alexander  B.  Cooper,  for  petitioner.  3.  H. 
Rodney,  for  mortgagee^ 

The  COURT  held  the  Hen  of  the  landlord 
for  rent  to  be  superior  to  the  lien  of  the  chat- 
tel mortgage. 

COMEGYS,  O.  J.  (dissenting).  The  question 
preeented  by  the  record  In  this  case  Is,  Is  the 
lien  of  a  chattel  mortgage  upon  the  goods 
and  chattels  mentioned  In  It  superior  to  the 
claim  of  the  lessor  of  the  mortgagor,  where 
they  were  taken  by  the  mortgagor  on  prem- 
ises demised  to  him  by  tbe  lessor,  and  of 
which  he  took  {Mssession  after  the  delivery 
and  record  of  tbe  mortgage,  and  which  goods 
and  chattels  were,  during  the  tenancy,  sold. 
In  enforcement  of  the  11^,  by  the  sheriff  un- 
der an  execution  of  levari  facias?  In  other 
words,  was  the  mortgagee's  lien  suspended  or 
displaced  by  the  act  of  taking  the  goods  and 
chattels  mortgaged  apon  the  demised  prem- 
ises, so  as  to  allow  the  lessor  to  have  a  year's 
rent  out  of  thwn.  In  preference  to  the  mort- 
gage? This  quefrtion  has  not  before  arisen  In 
our  courts,  and  we  are  therefore  without 
any  precedent  of  our  own  to  guide  us  to  a 
solution  of  It  On  behalf  of  tbe  lessor,  sev- 
eral cases  have  been  cited  to  us  where  it  has 
been  passed  upon  directly  or  Indlrectiy  else- 
where, and  they  were  decided  In  favor  of  the 
claim  made  by  the  lessor,  as  in  this  case. 
But  the  decl8l<m8  were  based  upon  the  ground 
that  the  lessw's  right  Is  superior,  because,  as 
said  by  the  courts  passing  upmi  tiie  ques- 
tion. It  Is  a  lien  created  by  statute,  while  that 
of  the  mortgagee  Is  contract  between  the 
parties.  I  am  entirely  unable  to  see  any  dlf- 
ference  between  the  respective  rights,  for  that 
of  the  landlord  Is  created  by  statute  as  well 
as  that  of  the  mortgagee  nnder  the  chattel 
mortgage;  By  common  law  a  landlord  had  no 
Hen  upon  the  goods  and  chattels  of  bis  ten- 
ant nor  has  any  been  given  him  by  statute  In 
this  state.  But  he  has  always  had  a  right  of 
seizure  and  sale  by  distress  for  rent  due.  and 
by  the  statute  of  8  Anne,  c.  14,  S 1.  "no  goods  or 
chattels  being  In  or  i^n  any  messuage,  lands, 
or  ten«nent8  leased  for  life  or  lives,  term  of 
years,  at  will  or  otherwise"  were  "liable  to 
be  taken  by  virtue  of  any  execution  on  any 
pretence  wtaaterer,"  miless  the  party  at  whose 
suit  the  execution  was  sued  out  should,  be- 
fore the  removal  of  the  goods  from  off  the 
premises,  pay  to  the  landlord  or  his  bailiff 
such  sum  as  was  due  for  rent  at  the  time  of 
the  taking,  provided  the  arrears  did  not 
aoHnmt  to  more  than  one  year's  rent;  and. 
in  case  the  arrears  exceeded  a  year's  rent 
thai  the  party  executing,  paying  the  landlord 
or  his  bailiff  one  year's  rent  ml^  proceed 
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to  execute  bis  Jndgment,  aa  he  fNndd  bSTo 
done  before  the  pasalns  of  the  act.  When 
that  was  done,  the  sheriff  was  to  "thoenpen 
proceed  to  levy  and  pay  to  the  plidntlff  as 
well  the  money  oo  paid  tOr  rent  as  ttie  ex* 
ecndon  mon^."  Hie  landlord  bad  no  rem- 
edy or  right  as  against  the  ezecation  creditor 
Cor  nent,  untU  8  Anne  ffive  It  to  hbn  aa  above 
shown.  He  had  nothing  like  a  lien  on  bla 
tenant's  goods;  bnt,  after  the  statute,  could 
not,  aa  be  could  have  been  before  its  passage, 
defeated  of  his  right  of  dlatresa  without  tbm 
payment  of  his  rent  due,  not  exceeding  a 
year's  rent.  While  there  la  also  In  tbia  state 
no  Hen  upon  a  tenant's  goods  In  favor  of  his 
landlord,  yet  the  lattw  la  better  oft  than  la 
England,  for  his  accruing  rent  ia  placed  by 
our  statute  In  the  same  state  o  to  preference 
over  executions  levied  after  the  demise  became 
In  force  aa  If  It  were  due  at  the  time  of  the 
levy.  Section  eQ,c.  120,  Rev.  Code,  p.  715.  There 
ia  no  hint  In  the  statute  of  Anne,  w  the  chap- 
ter of  our  Code  cited,  that  a  lantUord  baa  any 
lien  at  all  on  Ua  tenant* a  goods  toe  rent  due 
or  accruing.  TUa  Tevtew  places  ua  In  &  bet- 
ter situation  than  we  were  In  by  tbe  argu- 
ment to  correctly  view  and  decide  the  ques- 
tion before  ua.  We  pensive  that  a  landlord 
baa  no  Uen  on  the  goods  of  bla  tenant  by 
virtue  of  tbe  tenancy.  But,  U  the  tenna  of 
the  statute  with  respect  to  chattel  mortgages 
have  been  coraplled  with  (u  It  Is  adadtted 
tb«y  were  In  this  case),  the  mor^iagee  ac- 
quires a  Hen  for  three  years  on  tbe  ^n^rty 
mortised,  which  be  may  enforce  1^  scire 
facias  and  process  of  execstlon  aa  mortga- 
gees of  land  may  of  real  eatate.  Tbe  law  la 
that.  If  personal  pnqwrty,  np«i  which  there 
is  a  lien,  liy  act  of  the  parties  be  sold  by 
process  In  execution  of  a  Judgment,  such  Uen 
has  flrst  right  to  tbe  proceeds,  or  the  sale 
may  be  made  subject  to  It-lf  the  Uea  holder 
prefsa  to  allow  his  lien  to  rematai,  and  the 
buyer  Is  willing  to  take  hla  title  aubject  to  It 
Tbe  Uen  bolder  may  refuse  to  give  up  pos- 
session of  tbe  goods  until  his  Hen  la  dlsehar^ 
ged  by  paymoit.  Undtt  the  law  with  respect 
to  chattel  nuntcages,  the  mcgtgagee  risks 
nothing  of  his  rlgbt  as  Uen  holder  by  allowing 
his  mortgagor  to  retain  posseaaion  of  tlie  goods 
pledged.  We  have,  tbra,  a  case  wbra^  after 
the  creation  of  the  Uen,  the  goods  and  chat- 
tds  mortgaged  are  taken  tbe  mortgagor  to 
prraUses  rented  tqr  him,  uid,  wtaUe  there,  are 
sold  by  tbe  lloi  creditor  to  enfcurce  bis  lien. 
If  time  be  anything  to  distinguish  it  In  prln- 
<4i^  from  that  of  an  execution  creditor  whose 
process  was  levied  before  tiiie  defendant's 
goods  went  npon  demised  premises,  I  con- 
fess I  am  unable  to  see  it  The  lien  of  a 
mortgage  of  goods  Is,  In  n^  judgmoit,  equally 
merltorions  with  that  ot  a  creditor  oy  ex- 
ecution, tbe  mortgage  being  a  Uen  of  equul 
validity  with  a  previously  levied  fl.  f^  Legal- 
ly apeaklng,  the  mortgagee  is  the  owner,  sub- 
ject to  tbe  mortgagw's  equity,  and  hla  right 
la  at  lesst  as  mnch  entitled  to  fovor  as  that 
gtvui  to  tbe  latter'a  execution.  And  certainly 


a  IaBA(nd*8  right  to  ffistrafai,  witli  its  tnddentR. 
dttthes  blm  wltb  do  atiltaorl^  wWeh  prevenu 
the  Uen  ot  a  chattel  mortgage  from  coottnii- 
Ing  after  the  mortgaged  goods  have  game  npus 
demised  premlaes  until  tbe  expiry  of  the  stai- 
ntory  time  of  Its  duratltm.  In  diis  respect  s 
previoudy  levied  execution  is  tn  no  better  case 
than  a  prevtously  oeetited  and  veeorded  chat- 
tel mortgage  I  am  -tiinrfore  eplnkm  tint 
the  mortgage  In  I3ils  case  nmt  be  paid  befts« 
the  landlord's  r»it 


JERNBE  T.  JERNEE. 
(Court  of  Chflncery  of  Xew  Jersey.   Apr:!  IS. 
1805.) 

FAII.DRB  TO  Pat  Alimont  —  Warrant  for  Cjm- 
HrniRjrr  to  Jail— I?i'pficiesct. 
A  writ  Hire<^infF  the  imprisatiment  of  f'f 
defendant  until  he  shall  hare  paid  the  plainiif 
"the  aluBony  now  due  ber.  •  •  •  and  al— 
a  fine  of  $5  for  the  tiae  of  the  state,  toncetli-r 
with  the  costs  of  this  writ,"  U  not  void  berit'::^ 
it  falls  to  state  tbe  amount  of  alimony  »zi 
costs  to  be  paid. 

Application  of  Abbie  N.  Jemce.  complain- 
ant In  an  action  for  alimony  against  WiUfarj 
R.  Jemee,  to  attach  the  sherltF  of  Middlesex 
county  for  contempt  in  neglecting  to  execnte 
a  warrant  directing  the  imprisomneat  of  de- 
fendant William  R.  Jemee  to  enf<nroe  pay- 
ment of  the  alimony  awarded. 

Thomas  S.  Anderson,  for  the  moUan.  W.  P. 

Voorhees,  for  respondent 

BMERY,  V.  O.  It  is  admitted  that  tte 
abwUf  neglected  to  execute  the  wacraat  for 
commitment  delivered  to  blm  In  this  case  tuy 
retaining  the  defendant  In  custody  after  be 
bad  arrested  him  ander  the  writ,  end  that  he 
improperly  released  him  on  bail.  On  xhit 
application  of  the  complainant  to  punish  him 
for  ccmtempt,  the  counsel  for  the  sherift  claims 
that  tbe  officer  was  not  bound  to  execute  tbe 
writ,  because  it  waa  void.  Tbe  Invalidity  of 
the  writ  la  the  consequence,  aa  Is  li^sted.  of 
the  omlBslon  of  the  warrant  to  specify  ih; 
amount  of  alimony  and  costs  to  be  paid  by 
the  defendant  ;  and  the  direction  of  the  writ 
to  keep  defendant  In  custody  until  the  ali- 
mony and  costs  are  paid  la  void,  aa  being,  on 
tbe  face  of  the  writ,  uncertain,  and  therefore 
requiring  tbe  custody  of  tbe  defendant,  undtr 
the  writ.  Cor  an  Indefinite  time.  Tfals  uncer- 
tainty, It  Is  Insisted,  renders  tbe  writ  absc- 
lately  void,  so  that  the  sheriff  was  not  bound 
to  execute  it,  and  cannot  be  held  in  contempt 
for  neglecting  to  do  so.  The  direction  of  tte 
writ,  after  reciting  the  order  for  commitment 
of  the  defendant  to  Jail,  la  as  follows:  *TheT'^ 
fore,  we  command  yon,  tlwt  yoa  take  the 
body  of  tbe  said  WlUiam  R.  Jemee,  and  blm 
safely  and  closely  keep  In  /our  custody  in 
the  common  jail  of  the  county  o(  Middlesex 
untU  be  shall  have  paid  to  the  said  conqtlala- 
ant  (Abble  N.  Jemee)  tbe  alinxmy  now  due 
her,  and  tbe  eoste  9t  sucb  contempt,  to  be 
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taxed,  and  also  a  fine  of  five  dollara  for  the 
use  of  tbe  Btate,  together  wiUi  the  costs  of 
tbls  writ,  or  until  our  said  conrt  aball  mate 
order  to  the  ctmtniry." 

As  to  the  bmilldlty  of  tbe  writ  by  rmson 
of  the  faUnre  to  specify  the  amount  of  all- 
many  then  doe,  and  the  amount  of  tbe  taxed 
costs,  the  question  has  beei  decided  by  Vice 
Chancellor  Bird,  on  an  api^Ioatlon  to  dl»- 
charge  Jome  from  confinement  for  this  ai- 
lesed  defect  In  ttie  order  for  commltnMot  and 
In  this  warrant    He  refused  the  application, 
after  full  argument  and  consideration,  and 
his  dectolon  thereon  la  binding.  There  im  alao^ 
in  addlthm  to  the  rwaons  glvra  In  the  rice 
chanceH(nr*8  decision,  one  other  reason  which 
is.  In  my  Judgment,  fatal  to  the  contoitlon  of 
the  aherifl  that  the  writ  was  vtrid  for  uncer- 
tainty,  niere  Is  no  uncertainty  In  this  writ, 
as  to  the  amount  directed  to  be  paid  as  a 
flue  to  tbe  state;  and  the  writ  ms  as  ralld 
for  defendant's  airest,  so  far  as  reEBted  to  the 
payment  of  this  9B>  s>  if  it  had  directed  blm. 
to  be  held  until  he  bad  paid  96,000,  nor  had 
tbe  sheriff  any  right  to  disregard  tt   If  any 
Xiart  of  ttie  direction  of  the  #rtt  la  valid,  tbe 
-writ  cannot  be  held  vtM.   The  writ,  there- 
fore, was  Talld  aud  the  sheriiT  must  be  held 
to  be  In  contempt.   The  question  as  to  the 
amount  of  flue  to  be  In^wsed  was  discussed 
by  counsel  at  tbe  atgnment  of  tbe  motion  to 
attach;  tbe  emnplatnant's  comud  Instating 
that  s 'flue  should  be  Imposed  for  tbe  benefit 
of  cttrnidatnant,  equal  to  the  anwunt  of  all* 
mony  and  costs.    Tbe  ctnuwi  for  sherifC 
asked  that  miT  &  nominal  fine  be  imposed, 
InaamuiA  as  the  ffclluce  of  tbe  sherUP  to  keep 
def  andant  in  ccstody  wa»  due  to  improper  le- 
gal advice  as  to  bis  duty  given  blm  by  oounael 
for  the  defeBdant,  and  tbe  defesdant  Is  new  in 
custody,  having  swrendered  Ums^  after  the 
return  day  of  the  warrant  of  commltmoit. 
The  complainants  oeunsel  deny  tbe  vallditr 
of  thia  custody  as  an  srreai  vnder  the  writ, 
and  are  im willing  to  accept  It  as  valid  on 
the  part  of  tiielr  clfent,  as  it  may  aifect  their 
rlflrfats  againafc  the  sheriff  for  the  escape.  I 
shall  not  censtdic  tblr  question,  or  attempt  to 
dedde  tbe  rii^ts  at  tbe  parties  to  the  suit  on 
this  motion.   The  defendant  Is  no  patty  to 
this  proceeding,  and,  for  all  that  appears 
here,  be  may  even  now  be  contesting  the  va> 
lldlty  of  bis  tetratloa  In  custody.   This  pres- 
ent arollcatioiif  as  I  shall  consider  it,  rehttes 
to  the  origbial  neglect  of  the  sheriff  to  execute 
tbe  process  of  the  court;  and  I  cannot  now 
relieve  lihn  from  the  liability  for  tbls  con- 
tempt by  tempting  to  dedare,  on  his  mo- 
tton.  and  In  tbe  absence  of  defendant,  wbtiAt- 
er  the  anest  after  the  retorn  la  valid.  Nor, 
on  the  other  band,  can  I  treat  this  apidlca^ 
tlon  as  one  which  is  carried  on  tor  the  benefit 
of  the  compiainant   The  statute  xcOatitig  to 
sheriffs  (BevWm,  p.  IKM)  and  ttie  dmnoery 
act,  f  68  (Rarldon,  p.  llf^  seem  to  be  In- 
tended to  lawvlde  for  securing  the  private 
rights  of  tbe  parties,  and  tbe  only  aspect  of 
the  case  now  to  be  considered  Is  tbe  rdation 


ot  tbe  slierlff  to  the  conrt  whose  process  he 
has  neglected  to  execute.  The  case  seems  to 
come  within  tbe  provisions  of  section  09  of 
the  chancery  act  (Berlslou,  p.  IIC),  directing 
tha^  If  the  slwrifl  shall  not  make  return  of 
writs  aocoEdIng  to  their  tenor,  he  shall  be  In 
contempt,  and,  before  discharge,  ataaU  pay  to 
the  cleric  a  fine,  for  tbe  use  of  the  stat^  net 
exceeding  (00,  and  the  easts.  This  section, 
at  least,  furnishes  a-mle  fiiat  la  equltetdy  a|h 
pUcabto  to  this  case,  and  I  sfaail  theref  eve  ap- 
ply It  I  have  eeiisldeced  tiie  drcamstanoH  of 
the  case,  as  to  the  amount  of  tbe  fine,  and 
will  direct  that  for  his  contaivt'  the  sheriff 
pay  a  floe  of  926  and  costs. 


SCUDDER  V.  BUDD. 
(Court  of  Errors  and  Appealn  of  New  Jersey. 
March  Term.  1894.) 

Appeal  from  court  of  chancery.   

Bill  by  IsBftC  W.  Bndd  aealnst  WflHam  C. 
Sendder  for  an  Boeonatiag.  Judgtaent  for  com- 
plainant (26  Atl.  B04j,  and  defendant  apipeala. 
Affirmed. 

Qxey  &  Grey,  for  appellant.  Henry  M,  Sny- 
der, Jr.,  for  respondent. 

PBR  OUBIAM.  Decree  afllnnea,  for  the 
reasons  given  Id  the  conrt  of  chancery. 

The  CHIEF  JUffTICB.  and  DBPUB.  GAR- 
BISON.  LIPPINCOTT.  MAGTB.  REBD. 
VAN  SYCKEL,  BOGBRT,  BROWN,  and 
KRUEGER.  JJ^  for  affirmance.  ABBETT. 
DIXON,  and  SMITH,  J3.,  for  reversal. 


FIRST  BAPTIST  CHURCH  OF  HOBO- 
KEN  V.  SYMS  et  ol. 
(Goort  of  Brrors-  and  Appeals  of  Ntfw  Jersey. 
KoT.  23,  Vm.) 
AsNcurxxT  or  Columivb  JimeMsiiT. 

1.  Where  a  jndRment  obtained  by  collU' 
dan  of  the  parties  to  an  action  has  deprived 
anotiter  of  an  action  at  law,  and  thrown  upon 
him  the  burden  of  proving  n  negative,  equity 
will  decree  an  annulment  of  tbe  Jadgment 

2.  On  trie]  of  an  action  bront^it  agtUost  a 
brother  att  executor,  no  witnesses  were  pro- 
duced in  becialf  of  defendant.  The  cross-ox- 
amlnAtlon  of  plaintiff's  witnesses  by  the  defense 
dearly  showed  that  It  was  Intended  to  aid  philn- 
tiff*s  case.  A  oertain  witness,  without  whom 
the  case  could  not  be  fairly  tried,  was  not  pro- 
duced. No  application  was  made  for  contin- 
nance,  so  that  her  attendance  could  be  had. 
Other  raatertal  witnesses,  who  could  hare  been, 
w«ce  not  called.  Defendant  made  no  objection 
to  plaintiff  being  sworn  in  bis  own  behalf,  and 
testifying  to  conversations  and  transactions 
with  defendant's  testator.  Btld,  that  a  Judg- 
ment agunst  the  estate  was  ctdlarive^  and 
would  be  annalleo  at  the  snit  of  a  devisee.  28 
Atl.  401,  reversed. 

Mngie,  J.,  dissenting. 

AiHPWl  'nnn  court  of  chancery;  McGlll, 
Chancellor. 

BIU  by  the  First  Baptist  Church  of  Hobo, 
ken  ^Inst  Robert  H.  Syma  and  others. 
From  a  decree  for  defendants  (28  AtL  461)i 
plaintiff  appeals.  Reveraed. 

Digitized  by  Google 


718 


ATLANTIC  REPORTER,  Vol  81. 


(N.  J. 


Qllbwt  ColUiui,  fbr  a^llaot  John  H. 
Garricb,  for  rnpondrat  R.  H.  Syma.  Wm. 
Bxlnkerlioff,  for  respondent  PaAer  Syms. 

BEASLET,  a  J.  The  facts  of  this  case 
are  so  folly  stated  In  the  opinion  read  by  the 
diancellor  that  it  Is  not  necessary  to  rehearse 
them.  The  only  qoestifm  that  this  court  has 
been  called  npon  to  consider  Is  whether  a 
certain  judgment  obtidned  1^  Bobort  Syms 
ogaiust  his  brother  Farter  Syms,  as  tho  ex- 
ecutor of  his  fiatiier,  ahonld  b«  permitted  to 
atuid  or  should  be  sat  astda  These  liti- 
gants were  brothers,  and  the  chancellor  finds 
that  the  judgment  In  question  was  obtained 
by  collusion  between  them.  In  the  opinion 
of  this  court,  no  other  reasonable  conclusion 
can  be  reached  from  the  proofs  before  us. 
We  fully  agree  with  the  statements  and 
strictures  of  the  chancellor  with  req^ect  to 
the  conduct  ot  the  trial  ct  the  case.  He  s^: 
"No  witnesses  were  produced  In  behalf  of  the 
defendant  [that  la,  the  executor].  The  de- 
fendant appeared  by  oonnsel  before  the  ref- 
eree, and  that  counsel  cross-examined  the 
plaintiff's  witnesses  In  such  a  manner  that 
it  Is  Impoi^ble  to  read  the  cross-examlna- 
tl<t»i  without  an  abiding  conrlctlon  that  It 
was  Intraided  to  aid  the  pUilntiff*s  case,  rath- 
er then  to  defend  against  it  and  defeat  It** 
It  is  plainly  shown  that  the  matter  In  qoes- 
tion  Donld  not  be  telrly  tried  without  the  tes- 
timony of  one  Mrs.  Serrell,  and  on  this  sub- 
ject the  chancellor  says:  "The  plaintiff  testi- 
fied, as  an  excuse  of  the  nonprodnction  of  Mrs. 
Serrell  as  a  wltnem,  that  she  was  then  ill 
and  absent  from  lunne,  and  that  excuse  was 
suffered  to  account  for  her  absence,  no  ap- 
plication being  made  to  continue  Oie  case 
until  her  attendance  coold  be  had.  Ndther 
sbev  nor  her  sons,  oor  her  danghtw-ln-4aw, 
nor  John  O.  Sym^  nor  George  X.  Syms,  were 
prodnced  by  the  executor,  al11ioii«h  the  case 
abundantly  discloses  that  ttiey  were  known 
by  liim  to  be  most  material  witnesses  in  his 
behalf.  Although  the  executor  was  sued  in 
a  representatlTe  capacity,  he  made  no  ob- 
jection to  the  plaintiff  b^g  sw<wn  In  his 
own  behalf,  and  testifying  boOi  to  conrersa- 
tlons  and  transactions  with  his  decedent  In- 
deed, it  is  dlfflcnlt  to  see  how  the  case  could 
have  been  more  card!Qlly  managed  to  sup- 
port the  plalnUfrs  claim,"  etc  In  rlew  of 
these  circumstances,  the  chancellor  thus  ex- 
presses his  conclusion,  tIs.:  "If  It  were  In 
the  power  of  tilils  court  to  afford  the  cmn- 
plalnant  relief  against  the  judgment  upon  the 
establlSlmient  merely  of  collusion  betweot 
the  parties  to  it.  In  pursuance  of  wldch  tm- 
pcvtant  evidences  were  Intentionally  wlthh^d 
from  the  law  court,  particularly  where  that 
collusion  la  coupled  with  tlw  fact  tbnt  the 
defendant  In  tiie  judgment  occupies  a  posi- 
tion of  trust  and  confidence,  as  executor  of 
his  fatlia's  will,  to  each  of  the  l^tees  th«e- 
under,  which  dennands  from  Um  tlw  exerdse 
of  a  mwe  scmpnlous  fidelity  than  such  cc^ 
luition  admits  of,  I  could  have  little  hesita- 


tion in  granting  it  relief.'*  His  diancallor  then 
proceeds  to  explain  the  ground  on  which  he 
feels  constrained  to  refuse  to  grant  the  prayer 
of  ftw  complainant,  such  ground  b^nff.  in 
his  own  language,  "that  this  court's  Juri»di<- 
tlon  obtains  In  such  a  case  as  tlils  only  up- 
on the  establlshmoit  of  fraud,  and  toeatablis!) 
that  the  proofs  must  show,  not  only  coUusfam 
and  the  intentional  concealment  of  erldenoes, 
but  also  that  the  eridences  withheld.  If  ther 
had  been  presented  to  the  law  court,  would 
fdearly  have  be«i  student  to  defeat  the 
plaintiff's  suit  in  other  words.  It  most  dear- 
ly afjfftiT  that  the  coUudve  acts  have  done 
Injury  to  the  complainant"  For  the  doctrine 
thns  promnnded,  the  case  of  Herbnt  Her^ 
bert  49  N.  J.  Sq.  Gas,  25  AtL  S06,  is  dted. 

With  respect  to  the  ascertainment  by  the 
chancellor  of  the  tacts  of  tlie  case,  and  Us 
estimation  of  their  effect,  this  court  In  all 
particulars  concurs;  tnit  we  cannot  asree  to 
the  legal  theory  that  waa  applied  to  them. 
In  our  i^inlon,  it  Is  phdn  that  tlie  complain- 
ant has  been  and  is  greatly  wroased  and  in- 
jured by  this  eoUustre  judgment  Unless  it 
be  vacated,  It  stands  as  prima  fade  eridencv 
of  the  rigiit  of  the  plaintiff  In  It  to  recover 
I  the  sum  awarded;  and  thus  the  burden  of 
I  the  proof  Is  shifted,  so  that  tiie  appelant  is 
I  obliged  to  prove  a  negative.  Bat  more  than 
this,  it  has  di^ved  tiie  a^qieilant  of  an  hoa- 
est  trial  ot  this  case  In  the  courta  of  cofomon 
law  and  tlie  vodlct  of  a  jury.  It  Is  ttm  pre- 
rogative ot  every  man  that  bis  adversarr 
I  shall  be  compelled  to  prove  the  vaUdlty  of 
I  his  claim,  and  that  such  proof  shaB  be  made 
;  befne  the  tribunal  appointed  for  that  par* 
posa  These  are  fundamental  rigbta,  and  of 
these  this  appellant  ima  been  derived  by  the 
indefensible  practices  tIiatha\^beeiiso  strong- 
ly reprobated  in  the  opinion  under  crittciflm. 
Nor  do  we  think  that  the  case  dted  will,  in 
any  degree,  bear  the  oonstmctian  put  upon  It. 
That  was  ttw  case  of  a  Judgmmt  that  bad 
been  obtained  by  virtue  of  a  proceeding  la 
fweign  attadment,  and  It  certainly.  In  do 
wlse^  is  intimated  In  It  Hiat  If  nch  a  ooarse 
of  law  bad  originated  in  or  had  been  canleil 
on  by  means  of  covinous  practices  It  wonM 
not  have  bent  abcdished  by  a  decree  Inequity. 
Ttie  result  therefcwe,  Is  tiiat  this  court  ad- 
judges that  the  decree  appealed  from  be  re- 
versed, and  in  Its  stead  that  a  decree  an- 
nulling the  judgment  In  Qnestkm  be  entered. 
In  order  to  avoid  misconc^itlon.  It  is  proper 
to  say,  before  leaving  this  subject,  that  !t 
is  not  to  be  inferred  that  the  view  that  this 
court  has  taken  of  the  merits  of  the  case 
coincides  with  that  expressed  by  the  chaneel- 
U»r.  The  1»ird«i  Is  uptm  the  defendant  Rob- 
ert to  show  that  the  alleged  gift  of  his 
tatho's  interest  In  the  estate  in  qneetlon  was 
actually  and  legally  made,  and  It  may  weS 
be  doubted  whether  he  had  succeeded  In  fol- 
fiUlnfr  either  reqalrement.  l%e  evidence  is 
conflicting  and  obscure,  and  the  gift  was  by 
pared,  althoi^  tiie  subject  ot  It  was  mainly 
land,  and  cQusequently  to  what  tttcat  It  is 
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affected  the  statute  of  frauds  la  obvloiisly 
a  matter  of  vital  Interest,  althongh  In  the 
progress  oi  the  InTestlgatlon  It  seems  to  have 
escaped  attention.  Bat,  as  this  court  has 
disposed  of  the  ease  on  an  Issue  that  does  not 
Involve  tliese  latter  questions,  wlOi  respect 
to  tbem  no  deflnltlve  conclualoa  has  bees 
rcacbed. 

MAGIB  J.  (dlsaentlng).  If  the  proofs  In 
ilils  cause  establish  that  Robert  H.  Byms  and 
Parker  Syms  frandulently  colluded  to  enp- 
press  evidence  material  to  the  Issue  In  the 
trial  of  the  actkm  brousbt  by  the  ffwmer 
ng.ilnst  the  latter  aa  executor  of  Samuel  R. 
Syms.  deceased,  the  decree  pn^Kwed  bj  the 
majority  of  this  court  Is  one  proper  to  be 
made,  and  I  would  vote  for  it  without  atap- 
ping  to  consider  whether  the  supiwessed  evi- 
dence, if  produced,  would  either  have  com* 
pelled  or  Justified  a  different  result;  for,  if 
the  evidence  so  suppressed  Is  relevant  and  of 
sufllcleut  importance  to  tend  to  produce  a  dif- 
ferent resnlt.  In  my  Judgment  those  who 
fraudulently  and  eollualvely  suppressed  It 
(•light  not  to  be  permitted  to  avail  them- 
selves of  the  Judgment,  unless  tiwy  permit 
I>ersoiis  interested  as  appellant  is  to  retry 
the  issue.  But,  as  I  am  unable  to  dtacover  In 
the  case  snfflcient  proof  that  Robert  and 
rarker  Syms  were  guUty  of  the  fraud  cbar^ 
ged,  I  cannot  concur  with  the  majority  of  my 
associates,  but  must  vote  to  affirm  the  de- 
cree below,  A.  complete  review  of  the  evi- 
dence Is  imnecessary.  It  will  be  sufficient  to 
briefly  indicate  wherein  I  think  the  evidence 
falls  short  of  sustaining  the  charge.  The 
charge  Is  that  Parker  Syma,  by  oolluston  with 
Robert,  purposely  refrained  from  calling,  as 
n  Itnesses,  thdr  aunt,  Mrs.  Serrell,  and  some 
of  her  family,  who  had  been  present  at  an  in- 
terview when  the  terms  upon  whitA  Mrs. 
Serrell  agreed  to  undertake  the  contest  of  the 
will  of  her  brother  William  J.  Syms  were  set- 
tled. The  actkm  of  Robert  Included  bis  claim 
to  a  large  sum  of  money  which  arose  out  of  a 
compromise  of  that  contest,  and  whether  that 
money  belonged  to  Robert  or  to  bia  fatbw, 
Samuel  R.  Syms,  was  the  question  in  dis- 
pute, and  whidi  depended  for  solution  on 
what  agreement  had  been  made  by  Mrs.  Ser^ 
rell  at  that  Interview.  Parka:  Syms  was 
therefore  aware  that  Mrs.  Serrell,  and  those 
t>f  her  family  wbo  had  been  present,  were  \ 
cfjiupetent  witnesses  to  the  occurrences  of  that  1 
interview.  But,  before  he  can  be  convicted  i 
of  having  fraudulently  acted  in  refraining  ' 
from  calling  them  as  witnesses,  it  must  af-  | 
firmatlvely  and  clearly  appear  that  he  either 
knew,  or  had  good  rearan  to  believe,  that  theU- 
testimony  would  have  at  least  tended  to  de-  : 
feat  Robe's  claim  In  the  action.  Parker  | 
Syms  was  present  at  the  same  Intorvlew  as 
was  his  brother  Robert  Both  of  them  testi- 
fy that  Mrs.  Serrell  then  agreed  that  one 
third  of  the  amount  obtained  by  the  contest 
she  prc^Msed  to  undertake  should  be  paid  to 
Robert  for  himself.   Unless  these  itersona 


hare  sworn  corruptly  (which  I  can  find  no 
ground  for  Imputing),  Parker  Syma  believed, 
and  had  a  rt^t  to  believe,  tliat  such  was  the 
agreement  tiien  made.  There  was  also  pres- 
ent at  the  interview  Mr.  Bormelsler,  a  law- 
yer, who  was  employed  to  act  In  the  contest 
of  the  will  for  Mrs.  Serrell,  Rob^  H.  and 
George  Syms.  He  appears  to  be  entirely  In- 
different between  the  parttes.  By  his  testi- 
mony such  an  agreement  was  then  made,  and 
he  produces.  In  corroboration,  a  document 
which  he  swears  was  drawn  up  on  Instruc- 
tions given  him  by  the  parties  wbo  employed 
him.  That  audi  Instructions  were  given  Is 
not  denied.  The  fact  that  Mrs.  Serrell  after* 
wards  declined  to  sign  the  docnmoit  is  of  no 
significance,  as  ber  refnaal  was  pat  on  the 
ground  that  her  word  was  as  good  as  ber 
bond.  From  anything  that  has  been  made  to 
appear  in  this  caae,  I  find  no  reason  to  nq>- 
pose  that  Parker  Syms  knew,  or  had  reason 
to  brieve,  that  the  reooUection  of  bis  aunt 
and  ber  family  as  to  the  terms  of  the  agree- 
ment made  at  that  interview  dlffo-ed  in  any 
respect  from  bis  recollection  and  that  of  his 
brother  Rob«t  and  of  Mr.  Bormelsler.  If  be 
knew  of  such  difference  of  rectdleclion,  it  has 
not  been  proved.  Parker  Syms  was  aware 
that  Mrs.  Serrell  knew  that  Samuel  R.  Syms 
had  resisted  the  ni^reut  entreaties  of  his  chil- 
dren to  unite  with  her  In  the  contest  of  the 
will  of  theh:  brother  William;  that  he  had  re- 
fused to  do  so,  on  the  ground  that  he  deemed 
It  dishonorable  for  an  executor  and  trustee 
undar  the  will  to  take  any  st^  to  defeat  It. 
Parker's  knowledge  of  his  aunf  s  acquaint- 
ance with  these  facts  does  not  rmder  it  prob- 
able that  he  bad  ground  to  believe  she  would 
testify  to  an  agreement  with  her  brother 
Samuel,  through  the  agency  of  Robert,  hy 
which  he  should  receive  a  share  of  the  pro- 
ceeds of  a  ctmtest,  which  he  was  declaring 
hlms^  too  honorable  to  Join  in,  by  an  under^ 
hand  and  dishonorable  apedient 

After  the  compromise  was  effected,  the  co- 
execut<HV  of  Samnd  R.  Syms  contested  bis 
right  to  commissions  upon  the  estate  of  Wil- 
liam J.  Syms,  on  the  ground  that  he  had  pro- 
cured or  aided  in  the  atteck  upon  William's 
will,  and  had  shared  In  the  proceeds  resulting 
f^om  a  etnnpromlse  of  that  atteck.  It  ap- 
pears that  Parker  became  aware  of  the  charge 
of  misconduct  against  bis  fath^.  TlUs  might 
indicate  that  he  hsd  grounds  at  least  to  sus- 
pect that  Mrs.  Serrell  had,  directly  or  Indi- 
rectly, Implicated  Samuel  as  a  secret  party  ta 
ber  contest  and  a  sharer  in  Ite  resolta.  But 
any  such  Inferoice  Is  whc^y  fbrbldden,  for 
Parker  received  from  Mrs.  Serrell  her  vohiu- 
tary  affidavit,  drawn  by  an  attorney  engaged 
and  aided  by  her  son.  In  which  affidavit  she 
asserts,  in  the  strongest  manner,  that  Sam- 
uel R.  Syms  had  refused  to  sanction  and  to 
render  aid  to  her  action:  that  her  agreement 
with  Bobert  was  that  he  should  have  one- 
third  of  the  proceeds  of  any  compromise  mude. 
and  that  she  had  paid  out  such  portion,  which 
she  calls  the  "share  of  the  said  Bfibert 
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flyma,"  to  his  father,  with  his  conaont  This  ! 
aindarlt,  Mrs.  Serrell  admits,  was  made  by 
lier  for  the  purpose  of  enabling  Parker  to  con- 
tradict the  Impmatlons  upon  bis  father,  In- 
cluding that  which  charged  him  with  sharing  ■ 
the  proceeds  of  the  compromise  she  bad  made. 
Unless  he  was  informed  by  her  or  otherwise 
knew  that  it  was  fnlse,  be  had  a  right  to  be- 
lieve that  her  recollection  of  the  agreement 
ffhe  bad  made  was  In  accord  with  his  own. 
In  the  absence  of  anything  to  show  that  be 
did  not  hold  this  belief,  wb'cb,  from  the  cir- 
cumstances, he  was  Justffled  m  holding,  I  And 
It  Impossible  to  Infer  that  bis  failure  to  call 
Mrs.  Serrell  and  others  present  at  the  Inter' 
Tlew,  as  witnesses,  was  fraudulent.  His  con- 
duct was  not  Inconsistent  with  an  honest  be-  | 
lief  that  Robert's  claim  was  just,  and  would  I 
Ik  supported  by  those  witnesses  If  he  had  ' 
called  them.    This,  In  my  Judgment,  dispcMes 
of  the  case  made  by  the  bQl,  and  ft  Is  unnec* 
essary  to  consider  whether  appellant  migbt 
not  lie  otherwise  entitled  to  relief. 


WENDELL  T.  PEJJNSTLVANL4  E.  CO. 
(Supreme  Court  of  New  Jeraegr.    Feb.  21, 
UW5.) 

JLlSTBH  AXO  SBB.T&MT— RBUTIOK—NaOLISBXCB. 

1.  A  complaint  fbr  personal  injuriee  al- 
leged that  two-  railroads  were  engaged  in  ex- 

<-avatiDfr  a  tunnel  beneath  their  traclcB  at  their 
interaection;  that  plaintiff,  as  the  employ*  of 
«  third  person,  was  working  in  this  tunnel;  hnt 
contained  no  allegation  that  plaintiff  or  his  em' 
ployer  wrre  servants  or  employed  by  either  one 
of  the  roads.  Bdil,  that  plaintilT  must  be  held 
to  be  working  upon  the  excayation  as  a  Toiun- 
t»er. 

2.  Where  a  nilroad  company  and  one 
working  in  a  tunnel  beneath  a  track  with  its 
fonsent  know  that  the  place  is  dangerous  when 
trains  pass  over  It,  and  the  railroad  company 
agrees  to  notify  the  worker  of  the  approach  of 
trains,  a  failure  of  the  company  to  giTe  sach 
notice  will  constitute  actionable  negligence. 

Actlm  lay  Paid  Wenddl  acoinst  tfa«  P«m- 
flirlvanla  Batlroad  Company  to  recover  for 
persoDAl  injury.  On  demuirar  to  declara- 
tion. Overruled. 

Argued  November  term,  1S04.  before 
BEA3LE¥,  a  J.,  and  DBPUE  and  VAN 
SYCKEL,  JJ. 

Voorhees  &  Booraem.  for  plaintiff.  Wil- 
liam S.  Gunimere,  for  defendant. 

BEASLEY,  C.  J.  Prom  the  argument  ad- 
vanced In  the  brief  of  the  counsel  of  the 
plaintiff,  as  well  as  the  authorities  cited  in 
its  support,  It  Is  manifest  that  the  present 
action  is  the  ordinary  one  of  an  employ^ 
claiming  damages  resulting  from  the  negli- 
gent performance  of  a  duty  due  to  him  from 
his  employer.  But  this  Is  an  entire  miscon- 
ception of  the  l^al  effect  of  the  facts  stated 
in  this  declaration,  which  has  been  demurred 
to  by  the  Pennsylvania  Railroad  Comiiany, 
«ne  of  the  three  defendants.  The  case  made 
by  the  pleading  may  be  tbns  summarized,  viz.; 


It  states  that  the  two  railroad  companies— tlirit 
la,  the  Pennsylvania  and  the  Central  roadK- 
were  engaged  in  excavating  a  tonnel  or  snt»- 
way  beneath  thilr  tracks  where  they  Inters  ct 
in  the  city  of  Elizabeth;  that  the  plaintiff 
was  in  the  service  of  one  Monroe,  who  I? 
the  third  defendant  In  this  suit.  nnd.  as  soch 
employd  or  servant,  was,  in  the  Ian;;Tiaji> 
of  the  court,  "in  said  subway  or  excavation 
beneath  said  tracks  at  the  Intersecticm  rher*^ 
of,  as  aforesaid,  engaged  In  removIng^  saM 
earth,"  etc.  Prom  this  statement  !t  will  he 
observed  that  it  Is  not  shown  that  either  tb^ 
plaintiff  or  the  def^dant  Monroe,  for  whom 
he  worked,  was  the  servant  of  the  railroads 
or  either  of  them.  Tb^  were  engaged  is 
constructing  the  snbway,  which  was  benefi- 
cial to  the  corporate  defendants;  but  it  does 
not  appear  in  what  capacity,  or  at  whose  in- 
stance, they  were  so  employed.  If  tbe  plai> 
tiff  in  truth  was,  either  directly  or  in-Ji- 
rectly.  In  tbe  seiTlce  of  the  Pennsylvanis 
Company,  It  is  an  important  fact,  and  cannot 
lie  Imputed  Into  the  court  by  conjecture.  .\3 
the  fact  of  service  is  not  averred.  In  accord- 
ance wifji  the  usual  rule  of  pleading  it  mosi 
be  Inferi'ed  that  such  was  not  the  ease.  By 
virtue  of  the  maxim.  "Quod  non  apporet.  ni-a 
est,"  both  the  plaintiff  and  Monroe.  Id  woi*- 
ing  upon  the  excavation  in  question,  mnst 
be  regarded  as  volunteers;  and.  In  view  <yt 
that  theory,  the  plalntifTs  rlghlB  must  be 
adjusted. 

The  other  pertinent  averments  In  tbe  count 
are  to  the  effect  fliat  by  reason  of  the  run- 
ning of  trahis  of  cars  tbe  earth  in  the  exi-ava- 
tion  was  so  Jarred  as  to  be  In  danger  of 
caving-  In,  and  thus  injuring  tbe  plalntifr. 
and  In  that  situnlion  the  defendants— again 
iMlng  tbe  language  of  the  pleader — "nndpr- 
took  and  promised  said  plaintiff  to  well  8t»I 
sufficiently  protect  said  excavation  or  stU*- 
way  whUe  tiie  piaintlflf  was  employed  thef^>- 
In  with  shore  braces  or  other  contrtrances, 
as  to  render  the  same  safe,  and  farther  un- 
dertook and  promised  to  warn  and  notify  him 
of  tbe  approach  of  tbetr  said  engines  hp  I 
trains,  etc.,  so  that  he  might  withdraw  fnna 
the  said  excavation  or  subway  until  after  rlt 
passage  of  tbe  same."  ^iien  follows  a  stau- 
ment  of  tbe  tortious  conduct  of  the  defeat 
ants.  In  substance,  as  follows,  viz. :  That  tb* 
defendants,  notwithstanding  the  aforesai'i 
promises,  negligently  and  wrongfully  neglei^- 
ed  to  protect  this  excavation  by  shore  bra-v* 
or  other  contrivances,  and  failed  and  negleti- 
ed  to  warn  the  plaintiff  of  the  approach  o! 
trains,  and  negligently  and  Improridentty 
caused  said  engines  and  trains  to  apprtxa.-ii 
and  pass  over  said  .i>olnt  of  intersection  »f 
their  tracks  at  a  high  rate  of  speed,  so  a* 
greatly  to  jar  and  dlstra-b  tbe  earth,  acJ 
dW  thereby  cause  a  great  amount  of  enniu 
etc.,  to  cave  in  and  fall  upon  the  plahitiff. 
etc.  In  answer  to  the  cause  of  action  thus 
exhibited  it  Is  contended  that  the  ondertak- 
ing  to  give  notice  of  the  approach  of  traius. 
etc.,  is  not  founded  on,  any  legiU  ccmsido^- 
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tlon,  and  Is  tb«refore  nnAaia  pactum.  This 
may  be  so,  bnt  bow  does  that  dtcnmstancG 
affect  this  stilt?  This  proceedlug  Is  not  for 
the  purpose  of  enforcing  any  contract  be- 
tween these  parties.  It  Is  In  tort,  and  sets 
up  the  misconduct  of  the  defendants,  the 
gTavameD  being  that  they  negligently  ran 
tUeir  trains  OTer  this  snbway,  and  thence 
cnme  the  hart  of  the  plalntlfF.  The  aitnatlon, 
then,  ts  tills:  The  plaintiff  was  lawfnlly  in 
this  snbway,  and  with  the  assent  of  these 
conipanleB.  Both  they  and  he  knew  It  was 
a  place  of  dangw  when  traliu  pused  orer  tt, 
and  be  had  been  assured  by  them  that  he 
would  be  warned  of  their  iu)proach.  With 
this  knowledge,  the  companies  ran  their 
trains  without  the  pnunlsed  notice,  and  thwe- 
by  the  injury  was  Inflicted  that  forms  tiie 
fonndatiim  of  the  action.  The  court  la  of 
opinion  that  this  act  of  the  companies  was 
acclonaUe  negligence.  The  plalntitr  toad  a 
legal  right  to  rely  on  the  assurance  made  to 
him  that  notice  of  a  ccHulng  train  would  b6 
fflreo  to  him,  and  the  companies  were  aware 
that  he  was  relylug  on  such  assurance,  and 
that,  coBaequentlA  they  could  not,  in  the  ab- 
aence  of  notice,  pan  tkeit  trains  orer  tiie 
place  IB  question  without  sul^ecting  him 
to  danger;  and  to  maintain  that  under 
such  couditi(»is  defendant  is  not  liable  Is  to 
enunciate  the  doctrine  that  a  person  can 
with  Impunity  do  an  act,  In  violation  of 
Ills  own  promise,  which  Is  likely  to,  and 
which  ioes,  inflict  an  Injury  upon  another. 
Such  a  principle,  we  think,  Is  unknown  to 
tlie  law.  In  order  to  manifest  the  fallacy 
of  the  contention  tbat  in  this  case  there 
was  no  legal  responsibility  as  the  prom- 
ise to  give  notice  of  the  approach  of  trahu 
was  a  nullity,  being  without  consideration,  we 
have  bat  to  intenslQr  the  Juncture  by  euppos- 
Ina:  the  plalntlfE  to  toare  been  in  such  a  sit- 
uation that  his  life  must  hare  been  sacrificed 
by  the  running  of  a  train  without  premoni- 
tion of  its  approach;  fcH-  It  will  scarcely  be 
pretended  that.  If  the  defendants  bad  moved 
a  train  without  notice,  and  taken  the  life  of 
the  plaintiff,  they  could  have  defended  a 
charge  of  homicide  on  the  ground  that  their 
promise  to  give  the  notice  in  question  was 
merely  nudum  pactum.  The  declaration  In 
this  case  has  been  carelessly  framed,  so  much 
BO  that  certain  imperfections  In  It  have  been 
oiwerved  that  might  have  proved  fatal  if 
they  had  been  passed.  Kot  l>elng  within  the 
^*oimd  of  demurrer  assigned,  they  have  not 
been  considered.  Unless  defendant  pleads  de 
novo,  let  plaintiff  take  Judgment. 


SWEET  V.  BXCEI^IOR  RT.ECTRIC  CO. 
<Court  of  Errors  and  Appeals  of  New  Jersey. 

March  26,  1S95.) 

PLBA.DIira»-AlfBSDHE!fT  AFTER  VsaDlOT— DaM- 

Aoss — Vbrdiot. 
1.  It  is  enw  to  submit  to  a  jury  queitions 
whifh  nre  not  within  the  issues  raised  hy  the 
pleadings. 

v.3lA.no.lO— i6 


2.  If,  at  the  trial,  the  parties  have  confined 
their  controvert  to  the  issoeti  raised  by  the 
pl^adiogs,  the  nleadi&gs  should  not  after  ver- 
dict be  amendeu  so  as  to  present  a  different  is- 
sue, which  ^as  first  suggested  in  the  charge  of 
the  trial  judge,  and  sabmftted  to  the  jury, 
■gainst  the  objection  of  tiie  plaintilf  in  error. 

3.  It  is  erroQeous  to  enter  judgment  for  a 
larger'  sum  than  is  claimed  in  tlie  plaintiff's 
declaration,  but  the  j)laintiff  may  have  the  er- 
ror corrected  by  remitting  the  excesn. 

4.  In  a  declaration  for  unliquidated  dam- 
ages,  where  the  only  indication  of  the  amount 
claimed  is  in  the  ad  damnum  clause,  the  amount 
there  claimed  should  not  be  increased,  aft«  ver- 
dict for  the  plaintiff,  without  sending  the  cause 
)>ack  for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  to  supreme'  court. 

Action  by  William  Sweet  against  the  Ex- 
celsior Electric  Company  for  personal  injury. 
A  Judgment  for  plaintiff  was  affirmed  by  the 
supreme  court  (30  Atl.  553),  and  defendant 
brings  error.  Reversed. 

The  Excelsior  SHectrlc  Company,  under 
lawful  authority,  maintained  an  electric  light 
over  the  center  of  Harrison  avenue.  In  the 
town  of  Harrison.  The  lamp  was  suspend- 
ed in  the  following  mannw:  On  each  aide 
of  the  avenue  a  pole  stood  near  the  curb, 
and  from  one  pole  to  the  other  a  strong 
wire  was  stretched  about  20  feet  above 
the  street,  and  in  the  middle  oX  the  wire 
a  pulley  was  fastened.  Another  pulley 
was  fixed  up  on  one  of  the  poles  at  the 
same  height.  Through  these  pulleys  ran  a 
Blanllla  rope,  at  one  end  of  which  the  lamp 
was  hung;  the  other  end  being  Castened  up- 
on an  iron  cleat  screwed  Into  the  pole  last 
mentioned,  about  five  feet  above  the  ^de- 
walk.  The  rope  and  pulleys  were  used  so 
that  the  lamp  might  be  lowered  to  be 
trimmed,  and  then  raised  again  to  its  prop- 
er height.  The  plaintiff  below,  in  his  decla- 
ration, complained  that  the  company  had 
wrongfully  and  negligently  permitted  the 
rope  and '  pulleys  by  means  of  which  the 
lamp  was  suspended  to  be,  become,  and  re- 
main rotten,  weak,  Inaufficient,  and  defect- 
ive, by  reason  whereof  the  lamp  fell  upon 
the  plaintiff's  horse  as  he  was  passing  along 
the  highway,  and  the  plaintiff  was  Injnred, 
to  his  damage  fl,O0O.  The  defendant  plead- 
ed the  general  issue.  At  the  trial,  the  philn- 
tlff'a  testimony  was  directed  solely  to  the 
Insufficiency  of  the  rope  and  pulleys  as  the 
cause  of  the  accident,  his  contention  being 
that  the  rope  was  abraded  by  the  pulleys, 
and  broke  near  the  end  to  which  the  lamp 
was  attached.  The  defendant's  testimony 
tended  to  disprove  this  allegation,  and  to 
prove  titat  the  cleat  upon  the  pole  had  been 
broken  by  some  extraneous  force  exerted 
Immediately  before  the  lamp  fell,  and  so  the 
rope  had  boon  loosed  from  its  fastening.  In 
this  condition  of  the  pleadings  and  proofs, 
the  trial  judge  cimrged  the  Jury  that  'If  the 
cleat  on  the  pole  was  not  a  proper  one  to  1!>e 
placed  there.  If  the  defendant  did  not  use 
rensonable  care  In  placing  a  safe  and  se- 
cui'e  cleat  there,  and  use  reasonable  care  lii 
keephig  It  m  repair,  a^d^,^^,*  ,J^t^(e 
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from  it  and  so  tbe  lamp  fell,  that  would  be 
ueKligeih.*e  oa  the  part  of  the  defendant" 
To  this  the  def»dant  excepted,  oa  tiie 
ground  that  the  matter  was  not  within  the 
pleadtaifis,  and  was  not  raised  by  the  plain- 
tiff. The  Jury  found  a  rerdlct  tax  the  plain- 
tiff, assesslns  his  damages  at  91,467,  and 
Judgment  was  accordingly  rendered. 

Ohorles  W.  Poller,  Gilbert  Colllna,  and  H. 
B.  Tworabley,  for  plaintiff  in  error.  Edward 
Keuny  and  Charles  C.  Bla(ft;  for  defendant 

In  ciT<ir. 

DIXON.  J.  (after  atatlug  the  facte).  It  Is 
a  cardinal  rule  for  the  control  of  a  trial  court 
that  the  questions  submitted  to  the  Jury 
should  be  within  the  issues  raised  by  the 
pleadings.  From  what  la  above  stated,  it 
plainly  appears  that  the  pleadings  in  this 
case  presented  no  issue  as  to  the  state  or 
position  of  the  cleat,  the  sole  complaint  be- 
ing as  to  the  rotten,  weak,  Inaufflcleut,  and 
defective  condition  of  tbe  rope  and  pulleys. 
It  was  therefore  erroneous  for  the  Judge  to 
aulnult  such  an  issue  to  the  Jury,  under  the 
pleadings  as  they  atood.  Martinez  v.  ..unkle 
(N.  J.  Err.  &  App.)  30  Ati.  593.  And  the 
next  question  for  ua  Is  whether  we  ahould 
now  exert  the  power  of  amendment,  so  aa 
to  embody  tiiat  subject  of  controvei-sy  In 
the  declaration.  All  the  teRtlmony  talcen  at 
the  trial  and  all  the  Instructloua  of  tlie  Judge 
to  tbe  Jury  seem  to  be  aet  forth  In  the  bill 
of  exceptions.  So  far  as  we  can  discover 
from  thla  bill,  neither  party  liad  In  mlad  at 
the  trial  any  auggestlou  of  negllfrence  on  tbe 
part  of  tbe  defendant  with  respect  to  the 
cleat,  until  it  was  broached  by  the  Judge, 
near  the  close  of  his  charge.  The  real  con- 
troversy was  over  the  question  whether  the 
rope  had  broken  l>ecau8e  of  its  Inherent 
weaknesa,  or  l>ecause  of  abrasion  against  Im- 
proper pulleys,  the  condition  of  the  cleat  l>e- 
ing  dealt  with  only  for  the  purpoae  of  ac- 
counting for  the  fall  of  the  lamp  without  tbe 
defendant's  fault  If,  therefore,  we  ahould 
now  Introduce  tills  Issue  Into  the  pleadings, 
It  ^ould  not  he  done  In  order  to  maintain  a 
determination  of  the  question  which  was 
really  in  controversy  between  the  parties, 
but  It  would  support  a  verdict  that  may  tiave 
been  rendered  upon  a  matter  which  the  par- 
ties have  not  fairly  litigated.  For  such  an 
end,  the  power  of  amendment  ought  not  to 
be  exercised.  For  this  error  in  the  cliarge, 
the  Judgment  must  be  reversed,  and  a  v«iire 
de  novo  awarded. 

There  Is  another  error  upon  the  record,  in 
tlmt  the  verdict  and  Judgment  are  for  greater 
damages  titan  the  declaration  claims.  1 
Chit  Fl.  338:  PUfold's  Case,  10  Coke,  116; 
Van  Rensselaer's  Bx'rs  v.  Platner's  Ex'rs,  2 
Johns.  Cas.  18,  note;  Curtias  v.  Lawrence, 
17  Jolma.  Ill;  Cortelyou  v.  Cortelyou,  3  N. 
J.  lAw,  318;  Herbert  v.  Hardenbergh.  10 
N.  J.  Law,  222.  Undoubtedly,  this  error 
might  be  corrected  by  tbe  plaintiff's  remit- 
ting the  excess  of  damages,  and.  If  such  a 
remittitur  were  entered,  this  court  would 


amend  the  Judgment  aocsordln^j.  But  in 
the  mprone  court  It  was  held  tliat  the 
dttdaratlim  would  be  coiirida«d  aa  amended 
so  as  to  claim  tbe  sum  found  by  the  verdict 
and  thus  maintain  the  Ju^ment  as  It  stands 
To  this  we  cannot  aasent  If  a  declarailoo 
should  allege  a  cause  <jt  action  on  proof  t>f 
which  a  larger  sum  must  be  due  than  'a 
stated  In  the  ad  damnum  ctense,  thai  Uu' 
dause  might  be  deemed  formal,  and.  afttrr 
rerdlct  might  be  amended  to  conform  witL 
the  real  dahn  set  forth  in  tbe  pleading.  But 
where,  as  in  this  case,  the  dedamticm  is  Un 
unliquidated  damages,  and  oontalus  n«  iudi- 
catiou  of  the  extent  of  the  plaintUTs  claiut 
outside  of  the  ad  damnum  clause,  we  muA 
presume  tliat  the  defendant  regulated  his 
conduct  at  tbe  trial  with  reference  to  a 
claim  for  the  damages  there  stated,  anii 
might  have  modified  Ms  course  of  defeuM' 
had  a  claim  for  a  larger  sum  been  In  con- 
troversy. As  was  said  by  Lord  Eeoyoo  hi 
TomlhiBon  t.  Bhicksmith,  7  Term  R-  132: 
"It  wonld  be  goii^  too  far  to  make  tbe 
amendment  required  without  sending  ih^ 
cause  to  a  new  trial,  as  tlie  def«adant  mIgLt 
have  gone  to  trial  relying  that  no  mora  tUao 
rthe  stated]  damages  could  be  reoovcred 
against  him."  See,  also;  Gomlnf  t.  Con- 
ing, 6  N.  Y.  97. 


NEWARK  PASS.  RT.  CO.  et  al.  t.  INHAB- 
ITANTS OF  TOWNSHIP  OF 
EAST  ORANGE. 

<Oonrt  of  Chancery  of  New  Jers^.    April  IK. 

1895). 

REsraAiKiNO  Abatkmsst  of  Ai.i.tOED  NpisiT^r 
— SSlbotrio  Railwats. 

Where,  In  virtue  of  a  contract  between 
a  street-railway  company  and  a  monlcipalitr. 
Intended  to  have  l>een  made  pursuant  to  lav. 
the  motive  power  of  the  street  railway  w&» 
changed  from  horses  to  electricity  suppliwl 
thi-ongh  overhead  wires  snpported  by  poles,  si 
a  considerable  expense  to  the  railway  compan}. 
and  has  been  operated  accordingly  for  moiv 
than  two  years  by  the  lessee  of  the  railwiy 
company,  and  the  municipality,  now  denyio; 
the  legality  of  tiie  contract  upon  Its  part  aaii 
also  the  authwity  of  tbe  lessee  of  Uie  miiwaf 
company  to  operate  the  railway  under  the  ci>:i- 
trret  or  otherwise,  and  Insisting  that  th«»  con- 
tract is  not  duly  performed  by  the  railway  cem- 
pany  and  its  assignee,  threatens  to  remove  tkr 
poles  and  wires,  regarding  them  as  Boisanm 
in  the  street,  which  removal  will  inflict  not  enir 
irreparable  injury  upon  the  railway  companv 
and  its  lessee  in  their  business,  bnt  will 
work  great  inconvenioice  to  the  public,  the  pro- 
posed action  will  be  restrained  Upon  the  a;^ 

Klicatlon  of  the  railway  company  and  its  lessef. 
1  order  that  the  status  quo  may  be  preserre-1 
nntll  the  final  hearing  oi  the  catue,  |»ovid«<i 
that  the  court  shall  be  satisfied  that  the  c«fi 
tract  is  being  duly  performed  upon  the  par: 
of  the  ai^licants. 

(Syllabas  by  tbe  Court) 

BUI  for  an  iujunction  by  the  Newark  Pas- 
soiger  Hallway  Company  and  tbe  New  Jmer 
Traction  Company  against  the  Inhabitants  •  ' 
the  township  of  East  Qmnge,  Oonditfocsl 
deciee  for  congj^^^oOgle 
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Q.  A.  Keasbey,  for  complainants.  J.  Frank 
Fort  and  Hamilton  WalUs,  for  defendant 

McQILL,  <Jb.  The  original  and  supple- 
mental bins  are  filed  hy  two  complainants. 
One  of  them,  the  Newark  Passenger  Railway 
Company,  admittedly  had  power  to  constrnct 
and  o[>erate  the  railway  tn  question  through 
Main  street,  In  East  Orange.  It  did  con- 
struct It,  and  untn  Jannary,  1801,  or  there- 
abouts, operated  it  by  horse  power.  On  the 
7th  of  that  month,  ttie  township  committee 
of  Kast  Orange,  having  charge  of  the  streets 
In  tbat  municipality,  by  its  resolution,  con- 
sented that  the  propelling  power  of  the  New- 
ark Passenger  Railway  cars  should  be  elec- 
tricity, supplied  to  motors  in  the  cars  byoTer- 
head  wires,  supported  by  Iron  or  steel  poles 
planted  within  the  curbs  on  opposite  sides  of 
the  street,  and  connected  by  steel  wires.  The 
rMC^utlon  by  which  the  consent  was  tender- 
ed prescribed  terms  upon  which  the  consent 
should  become  effective,  to  wit,  tbat  the  rail- 
way company  shonld  enter  into  a  contract 
with  the  township  to  abide  by  and  perform 
"nil  and  singular  the  matters  and  things"  In 
the  resolution  recited,  and  give  Iwnd  in  the 
l>enal  sum  of  $10,000,  which  should  be  con- 
ditioned t<xr  the  performance  of  the  contract 
The  contract  contemplated  was  executed  by 
both  parties  to  it,  and  bond  was  given  by  the 
railway  company.  The  contract,  among  oth- 
er tiling,  provided  that  before  the  opa'atl<m 
of  the  railway  by  the  new  power  Its  tracks 
should  be  relald,  and  paved  between,  as 
stated  therein;  that  the  fares  to  be  charged 
for  passage  npoa  the  railway  shotdd  not  ex- 
ceed five  cents  to  any  imint  on  the  line  of 
the  railway  tn  East  Orange  or  other  munic- 
I|)a1itles;  that  the  railway  company  would 
pay  Bast  Orange  township  yearly  the  sum 
of  $10  for  each  car  used  In  the  town- 
ship: that  the  railway  company  would  level 
snow  in  the  street  when  thrown  out  of  Its 
tracks;  and  that  its  cars  should  be  ran  un- 
der five  minutes'  headway  between  6  o'clock 
in  the  morning  and  midnight  each  day,  and 
should  be  heated  In  cold  weather,  and  suffi- 
ciently lighted  to  enable  passengers  to  read. 
After  the  delivery  of  the  contract  and  Ijond, 
the  Newark  Passenger  Railway  Company,  at 
considerate  expense,  relald  Its  tracks  through 
^laln  street.  In  East  Orange,  adapting  them 
to  the  new  motive  power,  and  erected  poles, 
struni;  wires,  procured  electric  motors,  and 
abandoned  its  horse  cars,  and  from  thence 
hitherto  its  railway  has  been  operated  by 
electricity.  The  motive  power  of  Its  whole 
system  of  railways,  extending  from  Newark, 
through  Bast  Orange,  into  municipalities 
west  of  that  township,  was  chaiiged  to  elec- 
tricity, in  which  system  the  railway  through 
East  Orange  constitutes  a  link  of  the  great- 
est importance,  not  only  to  the  complainants, 
but  also  to  the  traveling  public.  In  March, 
1S02.  the  Newark  Passenger  Railway  Com- 
pany executed  a  paper  purporting  to  be  a 
lease  of  Its  railroad  roiling  stock,  franchises, 


and  privileges  to  the  New  Jersey  Traction 
Company,  for  the  term  of  999  years  frotn  the 
1st  of  January,  1882,  the  latter  company 
agreeing  to  pay  an  annnol  rental,  and  to  dis- 
charge the  duties  and  ololigations  of  the  rail- 
way company;  and  thereupon  the  New  Jer- 
sey Traction  Company  took  possession  of  the 
,  property  leased,  and  hlthai»  has  operated 
the  railway.  Subsequent  to  this  leasing,  a 
question  arose  between  the  defendant  and  the 
traction  company  touching  the  latter's  per- 
formance of  the  terms  of  the  contract  with 
!  the  township,  and  the  township  committee 
I  passed  an  ordinance  which  provides  for  the 
I  removal  of  the  poles  and  wires  of  the  rail- 
way company,  under  anthwlty  of  which  the 
complainants  have  each  been  notified  to  re- 
move the  poles  and  wires  from  Main  street, 
and  yet  later  have  been  served  with  a  no- 
tice to  appear  before  the  township  committee, 
and  show  cause  wliy  a  resolution  Instructing 
the  chief  of  police  of  the  municipality  to  re- 
move the  poles  and  wires  should  not  be  pass- 
ed. At  this  stage  of  the  proceedings  the  orig- 
inal bill  herein  was  filed,  and  an  order  to 
the  township  to  show  cause  why  an  injunc- 
tion should  not  Issue  to  stay  the  removal  of 
the  poles  and  wires,  containing  an  ad  interim 
stay  of  such  removal,  was  granted.  On  the 
13th  of  December,  1S03,  the  state  board  of 
commlsaloDera  of  electrical  subways  assented 
to  the  use  of  electric  motors  by  the  Newark 
Passenger  Railway  Company  and  Its  lessee 
as  the  propelling  power  of  their  cars,  and  to 
the  maintenance  of  poles  and  electric  wires 
for  the  operation  of  electric  motors  In  East 
Orange  and  othw  locaUtles,  and  on  the  13th 
of  January,  1894,  this  consent  was  presented 
by  supplemental  bill.  The  defendant  has  an- 
swered the  bill,  Jnstl^ng  the  moral  attitude 
of  its  proposed  removal  of  the  polea  and  wh-es 
by  alleging  a  noncompliance  by  the  com- 
plainants with  the  tmns  of  their  contract, 
to  wit.  In  running  tbeir  cars  at  an  excessive 
rate  of  speed;  In  falling  to  run  the  cars  upon 
five  minutes'  headway;  In  falling  to  pay  the 
yearly  fee  of  $10  for  each  car;  In  falling 
to  pave  between  their  railway  tracks,  as  the 
contract  referred  to  contemplates;  In  falling 
to  carry  passengers  for  the  rates  agreed  up- 
on; and  In  failing  to  level  snow,  which  has 
been  thrown  out  of  their  tracks  In  the  win- 
ter; and  asserting  a  legal  right  to  remove 
the  poles,  as  a  nntsance  In  the  highway,  for 
the  reasons  that  Its  consent  to  the  cbnnge  of 
the  motive  power  was  by  resolution,  and  not 
by  ordinance,  as  Its  charter  required;  that 
it  was  without  legal  power,  either  by  resolu- 
tion or  by  wdlnance,  to  authorize  the  erec- 
tion of  pales  and  wires  tn  the  street;  that 
its  consent,  even  If  valid,  was  a  license  to 
the  Newark  Passenger  Railway  Company, 
not  transferoble  to  the  New  Jarsey  Traction 
Company;  that  the  Newark  Passenger  Rail- 
way Company  was  without  power  to  lease  to 
the  New  Jersey  Traction  Company,  and  the 
last-named  company,  being  Incorporated  un- 
der the  general  corporation  law,  coi^not  be-i 
Digitized  by  V^OOglc 
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come  the  lessee  of  the  franctatses  of  a  railway 
company,  and  bence  that  the  lease  to  It  was 
a  virtual  abandonment,  by  the  Newark  Pas- 
senger Railway  Company,  of  its  franchises. 
It  therefore  insists  that  the  rights  npon  which 
the  complainants  base  their  claim  for  relief, 
and  which  they  seek  to  have  protected  In 
limine,  failing,  or,  at  least,  being  doubtful, 
under  well-settled  principle,  a  preliminary  ln> 
Junction  will  not  Issue. 

It  is  perceived  that  the  legal  right  claimed 
by  the  defendant  Is  based  upon  allegations 
of  defective  title  In  the  complainants.  In  that 
the  defendant  Irregularly  entered  Into  a  con- 
tract which  It  was  without  power  to  make, 
and  the  Newark  Passenger  Railway  Compa- 
ny, by  leasing  to  the  New  Jersey  Traction 
Compouy,  not  only  forfeits  the  right  which 
the  contract  may  have  secured  to  it,  but  has 
also  abandoned  its  franclilses,  the  traction 
cMupany  having  no  power  to  exercise  them. 
What  the  exact  terms  in  the  lease  to  the 
traction  com[)any  are  does  not  appear,  for  that 
which  is  called  the  "lease"  is  not  before  me. 
Hence  I  cannot  enter  npon '  the  question 
whether  or  not  the  Newark  Passenger  Rail- 
way Company  has  abandoned  the  exercise  of 
Its  franchises,  and  forfeited  the  right  which 
the  contract  with  the  defendant  municipality 
may  have  secured  to  It.  Xbe  questions  sug- 
gested by  the  defendant's  attitude,  If  they 
possess  merits  and  as  to  that  I  do  not  now 
mean  to  express  any  opinion,  appear  to  be  of 
the  utmost  Importance  to  the  complainants, 
and  of  such  character  that  they  cannot  be 
satisfactorily  passed  upon  In  this  present  pre- 
liminary appUt-iition.  It  isconceded  that,  when 
the  electric  road  was  constructed  by  the  New- 
ark Passrager  Railway  Company,  that  oorpo* 
ration  had  full  power  and  authotlty  to  operate 
a  street  railway  by  electricity,  provided  It 
should  obtain  Uie  consent  of  the  defoidant 
municipality,  and  that  such  defendant  Intend- 
ed to  give  Its  consent  by  Its  resolution  and 
contract  Is  beyond  question.  And  it  is  also 
conceded  that  the  railway  company  and  the 
traction  company  successively,  or  Jointly  un- 
der the  lease  between  them,  have  been  in  pos- 
session and  use  of  the  electric  railway,  and 
have  operated  it  In  the  public  service  since  the 
contract  was  entered  into.  And  It  Is  mani- 
fest, by  the  circumstances  shown,  that  the 
cessation  of  that  operation  at  this  time  wIU 
work,  not  only  a  serious  and  Irreparable  in- 
jury to  the  complainants,  but  also  an  ines- 
timable Inconvenience  to  the  public  of  East 
Orange  and  the  municipalities  west  of  it,  and, 
at  the  same  time,  tliat  the  continuance  of  the 
operation  to  the  time  at  which  flnal  hearing 
may  be  had  upon  full  proofs.  If  the  complain- 
ants, on  their  part,  comply  with  the  terms  of 
the  contract,  cannot  be  seriously  detrimental 
to  the  defendant  municipality.  Under  such 
conditions  I  deem  It  to  be  my  duty  to  pre- 
serve the  status  Qtto  tiU  the  case  shall  be 
tiually  disposed  of.  Lowndes  v.  Bettle,  33 
Ijsw  J.  Ob.  461;  1  SpeL  Extr,  Relief,  32;  1 
Uigh.  Inj.  S  C98. 


Bnt,  as  the  (Muoplalnants  now  rlrtiull7  see*: 
the  enforcement  of  the  contract  with  the  de- 
fendant municipality,  and  It  is  not  eQDltnbl-> 
that  they  abould  have  that  enforoement,  eren 
temporarily,  if  they  tall  to  obey  tbe  rcquitv- 
ments  ot  the  contract  oa  their  part,  my  pn.- 
posed  action  Justly  must  be  predicated  upoD 
tbetr  performance  of  It  While  they  deny  noa- 
perfonnance  In  other  respects,  they  substan- 
tlally  concede  that  they  hare  Called  to  pay  i 
license  fee  for  each  car  used  In  the  tranv 
pcMTtatkui  of  passoigerB  within  tbe  limits  of 
E^ast  Orange,  because  they  dispute  th^  lia- 
bility to  pay  license  fees  for  snbstltnted  cars. 
I  ooDstrue  the  contract  as  tbe  defendant  dotf; 
ttat  for  erery  car  nied  In  tbe  tcansportatiua 
of  passengers,  whether  snbstltnted  Cw  a  car 
retired  or  otherwise,  the  oomidalnants  mG»: 
i  pay  a  license  fee  of  $10  each  year.  I  wiU 
therefore  require,  as  a  oondltton  precsedent  u 
the  Issuance  at  an  Injunction,  that  all  tbes.' 
lk»nse  fees  from  tbe  date  of  the  ooatrurc 
shall  be  paid.  By  the  terms  of  tbe  order  i-- 
be  made.  I  will  flx  a  time  within  which  sncii 
payment  must  be  made,  and  ta  that  time  tt" 
restraint  beretofore  directed  wlU  oo^lBiie.an<l 
thereafter  its  continuance  by  injtmctkm  wi:. 
depend  upon  tbe  event  of  paTinent  of  the  li- 
cense fees  or  failure  to  pay  than.  The  dt- 
Cendant  will  be  at  liberty  to  at  any  time 
move  for  the  dissolution  of  tbe  bijnnctkm  up- 
on clear  proof  of  noncompUanoe  with  the  a»- 
troct  tn  other  rovects. 


BERGEN  NECK  RY.  CO.  t.  POINT 
BREEZE  FERRY  &  IMP.  CO. 
(Conrt  of  Shrors  and  Appeals  of  New  Jerwy. 
Feb.  28,  1895.) 
For  majority  opinion,  see  30  AtL  SSI. 

TAN  SYCKEL,  J.  (concurring  q)eclany).  I 
Tote  to  rererse  the  Judgment  below  for  t!? 
reason  that  the  witnesses  Seldler  and  Tlarr;- 
son  were  permitted  to  give  tbelr  opinions,  a-i 
exi>erta,  as  to  the  damages  to  ttuit  portion  >  f 
the  lands  not  taken  by  the  condemning  oku- 
pany.  This  evidence,  when  off^ed,  was 
Jected  to  on  the  ground  that  It  was  not  with*', 
the  limits  of  expert  testimony.  On  that  sn'> 
Ject  the  Jurors,  In  contemplation  of  the  lav. 
were  as  competent  aa  these  witnesses  to  for:j 
an  opinion.  I  am  authorized  to  say  th.it 
REED,  MAGIE,  and  GARRISON.  JJ..  con- 
cur with  me. 


LESLIE  T.  LESLIB. 

(Court  of  Errors  and  Appeals  of  New  Jen--<-?. 
March  Term,  1894.) 

ABBITHA.TIOX  AVD   AW1.HI>  —  ACTION  TO  VaCxTX 

Award— Burden  or  Paoov^AiTBHA- 

TIO.V  or  BDBMtSStOM. 

1.  When,  In  an  action  to  set  aside  an  awsr  1. 
it  appears  that  tiie  arbitratm  axceeded  their 
auth(»ity  and  oiade  an  aw^rd  in  reaped  to  nu:- 
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ters  not  submitted  to  t&em,  iSie  bnrcleti  ia  on  de- 
fendant to  show  that  the  plaintMf,  after  seeing 
the  award  and  nnddrstaadiiig  wh&t  it  contauaed, 
assented  to  its  ezecatloQ. 

2.  A  partT*  la  not  bound  hj  an  award  wben 
the  arfoitratort  exceed  fbetr  authority  against 
protevt. 

3.  ETidence  of  secret  offers,  mode  hj  both 
pnrties  to  an  arbitration,  to  purchase  the  com- 
mon pn^wtr,  la  not  admissible,  in  an  action  to 
set  aalde  tha  award,  to  ahow  an  agreement  to. 
change  the  ori^nal  aubmlHion. 

Appeal  from  court  of  chancery. 

Bill  by  Bdward  Leslie  against  John  S-  Les- 
lie to  set  aside  an  award  by  arbltratoni. 
From  a  decree  for  plaintiff,  defradant  ap- 
Iieals.  Affirmed. 

For  report  OTerrulfng  demurrer  to  bill,  see 
24  Atl.  819;  and  for  report  on  motion  to  strike 
out  part  of  answer,  see  24  Atl.  10S9. 

On  appeal  from  a  decree  adrlsed  by  Vice 
Chiincellor  VAN  FLEET,  -who  filed  the  fol- 
loTvin^  ccnclufiious: 

"The  legal  questlDns  inrolved  In  ttAa  case 
have  already  been  considered  and  decided. 
Tn  disposing  of  the  demurrer  filed  to  the  bill, 
it  was  held  that  the  award  shows,  on  Its 
face,  that  It  is  fatally  uncertain  and  incotb- 
elusive,  and  also  that,  on  a  comparison  of  the 
award  with  the  arbitration  agreonent,  it  ap- 
pears that  the  arhltratora  exceeded  their  au- 
thority, and  made  an  award  tn  respect  to 
matters  not  submitted  to  them.  Leslie  t. 
Leslie,  SO  N.  J.  Eq.  lOB,  24  AtL  319.  To  com- 
plainant's case,  standing  In  this  position,  the 
defendant  makes  two  defenses:  First,  that 
the  complahiant,  after  he  had  seen  the  award 
and  fully  undecstood  what  It  contained,  as- 
sented to  Its  execution,  aad  should  theiefort 
be  adjudsed  to  have  esb^ed  himself  from 
disputing  Us  validity;  and,  second,  that  the 
complainant  was  responsible  for  the  arbitra- 
tors having  exceeded  their  Jurisdietlou,  the 
avenaemt  In  that  regard  being  that  the  com- 
plainant appeared  l>efore  the  arbitrators,  and 
admitted  that  he  was  indebted  to  the  defend? 
ant  In  the  sum  of  93,000.  and  agreed  that 
the  arbitrators  should  take  this  debt  into 
consideration  In  makiog  their  award,  and 
direct  how  It  should  be  paid  or  discharged. 
The  precise  form  in  which  these  defenses 
are  alleged  appears  in  an  opinion  written  on 
a  naotion  to  strike  out  parts  of  the  defend- 
ant's answer,  reported  in  50  N.  J.  Eq.  156, 
24  AU.  1029. 

"The  burden  of  proof  Is  on  the  defendant 
Unless  the  evidence  in  support  of  the  defense 
preponderates  in  the  defendant's  favor,  be 
cannot  juvvall,  and  a  decree  must  go  In  fa- 
vor of  the  complainant.  The  case  is  destitute 
of  the  least  proof  in  support  of  the  first  de- 
fense. There  Is  not  only  no  evidence  going 
to  show  that  the  complainant  assented  to  the 
execution  of  the  award,  but,  on  the  contraiy, 
it  ia  shown  by  the  evidence  of  every  witness 
giving  testimony  on  the  sutUect  that,  from 
the  moment  he  knew  what  the  award  con- 
tained, every  word  he  uttered  and  every  act 
he  did  plainly  Indicated  that  he  was  dissat- 
isfied with  It,  and  did  not  Inteod  to  abide  \3iy 


It  The  award  was  made  by  two  arbitra- 
tors, one  chosen  by  the  complainant  and  the 
other  by  the  defendant.  Within  two  or  three 
hours  after  the  complainant  had  read  the 
award,  It  is  proved  that  be  charged  the  nrbi- 
trator  he  had  selected  with  having  been  im- 
properly Infiuenced  by  his  associate,  and 
stated  that  he  was  not  done  with  the  mat- 
ter; he  had  plenty  of  money, — obviously 
meaning  that  he  meant  to  try  to  undo,  by 
litigation,  the  wrong  which  he  believed  bad 
been  committed  against  him.  The  arbitrator 
chosen  by  the  defendant  stated,  while  on  the 
witness  stand,  that  the  complainant  had  said 
to  him,  within  less  ttian  four  hours  after  the 
publication  of  the  award,  that  he  had  pulled 
the  wool  nicely  over  the  eyes  of  the  other 
arbitrator.  He  also  testified  that  he  had 
tried  to  persuade  the  complainant  to  abide 
by  the  award  by  accepting  a  check  for  $7,700 
and  some  other  papers  tendered  In  execution 
of  the  award,  but  that  the  complainant 
promptly  and  offensively  refused  to  receive 
them.  It  is  also  shown  by  the  decided  weight 
ot  the  evidence  that  when  the  arbitrator 
dioeen  by  the  defendant  said  to  the  com- 
plainant, within  lees  than  three  hours  after 
the  publication  of  the  award,  that  he  bad 
better  be  satisfied  with  the  award,  the  com- 
plainant Instantly  replied.  In  the  hearing  of 
the  defendant,  that  he  would  never  be  satis- 
fled  with  It  The  fact  Is  that  there  Is  not  a 
speck  of  evidence  supporting  the  defense  of 
assent.  On  tiie  contrary,  all  the  evidence 
In  the  case  shows  plainly  that  the  complain- 
ant both  by  conduct  and  speech,  from  the 
moment  he  knew  what  the  award  contained, 
manifested,  In  the  most  unmistakable  man-  ' 
ner,  strong  dissatisfaction  with  It,  and  that 
he  would  not  perform  it,  nor  allow  It  to  be 
performed,  If  he  could  prevent  It  The  com- 
plainant undoubtedly  beJIered  that  the  award 
did  him  great  Injustice,  and  his  conduct, 
from  the  moment  he  knew  what  the  award 
contained,  throughout  evinced  strong  dissat- 
isfaction and  a  deep  sense  of  wrong. 

"Nor  la  the  other  defense  proved.  The  ar- 
bitrators strayed  beyond  their  Jurisdiction, 
tn  this:  They  attempted  to  determine  In 
what  amount  the  complainant  was  indebted 
to  the  defendant,  and  also  In  what  amount 
the  complainant  was  indebted  to  the  Leslie 
Brothers  Manufacturing  Company,  when,  in 
fact,  neither  of  these  matters  had  been  sub- 
mitted to  them.  Indeed,  the  Leslie  Brothers 
Manufacturing  Company  was  not  a  party  to 
the  arbitration  agreement,  and  consequently 
could  neither  be  heard  by  the  arbitrators  nor 
bound  by  anything  th^  did.  After  the  arbi- 
tration agreement  bad  been  signed,  the  arbi- 
trators, before  undertaking  the  duty  imposed 
upon  them,  attempted  to  induce  the  com- 
plainant and  defendant  to  agree  upon  an 
amicaUe  adjustment  of  all  their  disputes 
and  difficulties,  Including  the  moneys  drawn 
by  them,  respectively,  from  the  I^eslie  Broth- 
eea  Manufacturing  Company.  Such  an  agree- 
ment was  drawn  ^  one  «f  the  adjltratoni 
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When  completed,  tbe  complainant  was  un- 
willing to  sign  It  He  wanted  time  for  con- 
sideration, and,  after  he  had  considered  It, 
he  refused  to  sign  It  It  was  understood  that 
the  proposed  amicable  agreement  should  em- 
brace all  differences  and  disputed  matters 
between  tbe  parties.  While  this  agreement 
was  In  course  of  negotiation,  allusion  was 
made  to  a  dueblU  for  $1,000  which  the  de- 
fendant claimed  to  hold  against  tbe  complain- 
ant, but  which  the  complainant  alleged  to  be 
spurious,  and  also  to  the  state  of  their  re- 
spective account)  with  the  Leslie  Brothers 
filanufactorlng  Compauy,  and  also  as  between 
tliemselTes.  The  evidence  shows  that,  while 
this  agreement  was  under  discussion,  the 
complainant  told  one  of  the  arbitrators  that 
the  durbill  was  a  forgery,  and  also  that  tbe 
bame  fact  was  shortly  afterwards  communi- 
cated to  the  other  arbitrator.  It  was  in  this 
way  that  the  arbitrators  obtained  knowledge 
of  the  matters  In  respect  to  which  they  ex- 
ceeded their  Jurisdiction.  There  la  not  a 
single  shred  of  evidence  going  to  show  that 
tbe  complainant  admitted  that  he  was  In- 
debted to  the  defendant  On  tbe  contrary, 
tbe  proof  shows  that  whenever  tbe  dueblll 
was  motioned  be  denounced  it  as  a  spurious 
paper.  Xor  does  the  evidence  show  that  the 
complainant  uttered  a  single  word  Indlcatr 
Ing  that  be  consented  or  was  wlUIng  that  the 
arbitrators  should,  In  making  their  award, 
take  cognizance  of  any  debt  that  he  owed 
the  defendant  The  utmost  extent  to  which 
the  evidence  on  the  part  of  the  defendant 
goes  on  this  point  Is  this:  That  the  defoid- 
ant  laid  evidence  of  bis  debt  before  the  ar- 
bitrators, and  tbe  complainant  said  nothing. 
The  defendant's  own  evidence  furnishes  a 
fair  sample  of  all  the  testimony  on  this  point 
cf  Che  case.  He  aaya,  during  tbe  progress 
of  tbe  arbitration,  one  of  the  arbitrators 
asked  if  It  was  understood  tliat  they  wve 
to  settle  all  disputes,  so  that  there  should  be 
no  further  trouble  or  disturbance,  and  that 
he  Bald  in  answer:  'I  told  them  I  wanted 
all  disputes  settled,  and  no  more  wrangling 
or  Ughting  about  it  and  I  understood  my 
brother  [complainant]  agreed  to  tbe  same 
thing.'  His  counsel  then  put  this  question: 
'Did  he  say  an^'thlng  or  consent  by  any  mo- 
tion? He  was  present,  wasn't  he?'  To  which 
the  defendant  answered:  'Yes.  s4r;  but  I 
cannot  remember  his  words,  or  whether  he 
said  anything  at  all  or  not.  But  be  didn't 
raise  uuy  objection  In  my  presence.'  The  ar- 
bitrator chosen  by  the  defendant  says  that 
both  parties  at  one  time  consmted  that  all 
matters  in  difference  should  go  Into  tbe  settle- 
ment, but  he  cannot  say  whether  such  con- 
sent was  given  while  the  amicable  agree- 
ment was  under  discusEdon  or  while  the  ar- 
bitration was  In  progress;  while  the  other 
arbitrator  testifies  that  be  Is  unwilling  to  say 
that  the  complainant  did  not  say,  when  the 
duebtll  was  presented,  that  tliat  was  a  mat- 
ter t)etweon  bin  brother  and  himself,  with 
which  the  arbltratora  had  nothing  to  do,  and 


that  If  he  owed  tats  brother  aojtliiiig.  be 
was  good  for  It  and  hia  brother  could  woe 
him  for  it    The  complainant  swears  poc 
tlvely  that  that  Is  what  he  did  say,  and  bl« 
testimony  is  corroborated.  A  female  steD<9 
rapher,  who  took  notes  of  parts  of  the  evi 
deuce  offered  before  the  arbitrators,  says 
I  that  there  was  a  sum  In  dispute  between 
I  the  parties,  which  the  complainant  seemeO 
to  think  was  outside  of  the  Jnrladlctlon  of 
the  arbitrators.    She  said  she  was  unaUt- 
1  to  repeat  the  complainant's  language,  bet 
she  knows  that  he  disputed  tbe  claim,  and 
j  that  the  substance  of  what  he  said  was  that 
I  the  claim  was  one  which  the  arbitrators  had 
no  right  to  decide.    This  rt^mg  embrat^ 
all  tbe  material  evidence  on  this  point  li 
proves  a  denial,  and  not  an  admlsalon,  and  £ 
protest  against  jurladlctlon,  and  not  a  cos- 
sent  to  Jurisdiction. 

"The  offers  to  purchase  laid  by  each  of  tbi 
parties  before  the  arbitrators  were  admiti>^I 
In  evidence,  not  as  trading  to  show  that  the 
terms  of  the  arbitration  agreement  had  beeL 
enlarged  or  changed,  but  merely  for  the  par- 
pose  of  giving  tbe  complainant's  oBtr  socb 
weight  as  It  might  appear  to  be  entitled  to. 
as  a  contradiction  of  bis  evidence  wben  bf 
said  that  he  had  never  consented  In  any  vaj 
that  the  arbitrators  might  in  making  an 
award,  depart  from  the  terms  of  the  arbi 
tration  agreement.  But  the  counsel  of  the 
defendant  on  the  argument  contended  that 
these  offers  were  entitled  to  an  entirely  dif- 
tetent  effect  from  that  which  waa  ascribed 
to  them  when  they  wore  admitted  In  evi- 
dence. His  claim  Is  that  tb«y  ailarged  the 
agreemmt  and  gave  the  arbitratora  author-  i 
ity  to  make  the  award  they  did  a»  to  the 
way  In  which  the  defendant  should  pay  the  : 
complainant  for  more  than  two-thirda  of  the 
value  of  his  stock.  I  cannot  adopt  this  view 
It  appears  to  me  to  be  utteriy  teUacions.  >'c 
change  or  alteration  could  be  made  In  the  ar- 
bitration agreement  after  It  was  alpied  ex- 
cept the  minds  of  the  partlee  came  together 
and  assented  to  tbe  change.  Their  mlndi 
must  have  met  in  assent  Nothing  of  Ua: 
kind  was  done  or  even  attempted.  So  fa: 
as  appears,  neither  of  the  parties  ever  evn 
thought  of  changing  tbe  agreement.  Eacb 
offer  was  made  separatdy  and  secretly,  wii^ 
no  intent  or  thought  of  changing  the  a^rree- 
ment  but  manifestly  with  the  sole  desi^  i 
of  Inducing  the  arbitrators  to  award  tbe  , 
stock  of  tbe  other  to  the  one  who  made  tbe  I 
offer.  How  far  the  complainant's  offer 
might  have  had  tbe  effect  to  estop  lilm  froiE 
attacking  the  validity  of  the  award  In  ca^e 
tbe  defendant's  stock  had  been  awarded  to 
bim  upon  the  terms  of  his  offer  it  Is,  o! 
course,  nnneceaeary.  In  the  present  conditkHi 
of  tbe  case,  to  consider.  Tbe  award  mas: 
be  declared  void.  Hie  eomplalnuat  U  ent- 
tled  to  a  decree,  with  costs." 

John  W.  Griggs,  for  appelant.   JToha  V 
Harding,  for  reqwnden^  i  J 
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PER  CUBIAH.  DecTM  alBrmed.  (or  rea- 
sons glren  In  tbe  court  of  chancery. 

The  CHIEF  JUSTIGB.  and  ABBBTT,  DB- 
P-UEl.  GARRISON,  LIPPINCOTT,  MAGIE. 
tEED,  VAN  SYOKBL,  BOGBRT,  BROWN, 
ECKUEGBR,  and  SMITH.  JJ.,  for  affirmance. 
I>XXOX,  J„  for  rcrrersaL 


^E3A  ISLE  CITY  LOT  ft  BUILDINO  ASS'N 

NO.  S  T.  Ht^AGUE. 
tCourt  of  Erron  and  Appeals  of  New  Jenej. 
April  2,  ISte.) 
Rescission  or  Co:itraot— Delay  in  Pbrtobh- 

ASCE. 

Here  delay  hj  one  partr  In  tbe  execu* 
tion  of  an  executory  contract,  whose  terms 
would  be  satisfied  by  performance  within  a 
reasonable  time,  does  not  of  itself  entitle  the 
other  party  to  rescliid.  To  have  tbis  etFect,  in 
the  absence  of  express  repudiation,  the  impli- 
cation arising  from  the  nonperformance  of  the 
oontract  mast  be  inconsistent  with  its  being 
still  in  forc& 

(Syllabna  by  the  ConrL) 

Krror  to  supreme  court. 

A.ctlon  by  Edward  J.  McTafue  against  the 
Sea  Isle  City  Lot  &  Building  Association  No. 
3.  From  the  Judgment  rendered,  defendant 
brings  error.  Reversed. 

8.  W.  Beldon,  for  plalnUfl  in  error.  J>.  J. 
Paneoaat,  toe  defendant  Id  ermr. 

GARRISON,  J.  Tbe  omtract  between  tbe 
plaintiff  and  defendant  !■  contained  In  the 
printed  roles  of  tbe  latter.  Under  tbe  ape* 
(^al  agreement  tboa  arising,  tbe  plaintiff  had 
paid  to  tbe  defendant  the  som  of  money  Cor 
which  judgment  was  given  in  his  favor  In 
the  court  below.  The  defendant  was  ui  as- 
sociatioai.  Its  general  scheme  being  that  each 
subacifber  who  had  made  86  sncceasiTe 
monthly  paymeaits  of  $10  each  shotUd  be  en- 
titled to  a  lot  of  land,  to  be  selected  in  ac- 
cordance with  tin  rules  of  the  associBtiMi. 
The  plaintiff's  case,  stated  generally,  Is  that 
he  had  paid  to  the  association  the  sum  of 
$720.  for  which  be  wss  entitled  to  two  lots, 
for  wtdCh  be  bad  recced  no  deeds,  although 
he  bad  repeatedly  demanded  them  from  the 
ofllcen  of  the  assodatltHL  TtoB  payment  of 
the  money  not  bdng  dmied,  and  the  failure 
to  dellTcr  tbe  deeds  being  admitted,  the  as- 
sociation rested  its  defense  upon  proof  at  tbe 
nonpiqrmettt  of  certain  penalties  1^  the  plain- 
tiff, and  tendered  to  bim.  In  open  court,  the 
deeda  in  question,  claiming  that  mere  delay 
In  their  ddivery  did  not  Justify  the  reads- 
don  by  tbe  plaintiff  of  the  special  contract 
under  which  be  bad  paid  his  m<mey  Into  the 
assodatlou.  The  court  before  whom  tbe  case 
was  tried  (a  Jury  having  been  waived)  re- 
fused to  ^ve  Jndgment  tm  the  defendant, 
wbo  thereupon  took  tbls  writ,  assigning  er- 
ror, among  other  grounds,  upon  this  refussl 
of  its  motion. 

Aa  ezecutwy  contract  that  contains  no  stip- 


ulation for  ItB  rescission,  and  that  has  not 
Iwen  induced  by  baud,  maj.  In  goieral.  be 
rescinded  by  <me  party  only  when  the  other 
expressly  refuses  to  perfWm,  or  has  rendered 
himself  incapable  of  performli^,  it.  or  has 
otherwise  evinced  his  abandonment  of  it. 
Mere  delay  in  the  execution  of  a  contract 
whose  terms  would  be  satisfied  by  perfoi-m- 
ance  within  a  reasonable  time  does  not  of 
itself  entitle  the  other  party  to  rescind.  To 
have  this  effect,  the  Implication  arising  from 
the  nonperformance  of  tbe  contract  must  be 
inconsistent  with  its  being  still  In  force.  Tbe 
damages  resulting  from  an  unreasonaUe  de- 
lay may  be  recovered  In  an  action  on  the 
contract;  but  money  paid  under  a  q>eclflc 
arrangement  cannot  be  gotten  back  unless 
the  conduct  of  tbe  defendant  warrants  tbe 
belief  that  the  special  contract  is  abrogated. 
The  case  below  was  at  most  an  Instance  of 
unreasonable  delay,  assuming  that  the  plain- 
tiff was  at  any  time  in  a  position  to  demand 
the  delivery  to  him  of  the  deeds.  The  de- 
fendant did  not  deny  its  obligation  to  give 
the  deeds,  and  it  had  done  no  act  tiiat  in- 
capacitated It  from  so  doing.  The  conduct 
of  both  parties  down  to  the  time  this  suit 
wias  brought  showed  that  in  tbe  mind  of 
each  the  original  undertalcing  was  In  force. 
The  repeated  demands  of  the  plaintiff  for 
his  deeda  under  the  ^>eciai  contract  witb  the 
association  were  repeated  affirmations  of  the 
existence  of  such  a  contract  At  no  time  did 
he  give  to  these  demands  any  character 
force  Inconsistent  with  the  oi^lginal  scheme 
under  which  be  had  parted  with  his  money, 
tnasmuch  as  no  notice  of  an  intention  to  re- 
scind was  given,  the  form  and  effect  of  such 
notices  la  not  up  for  present  consideration. 
Tbe  case  must  rest  upon  the  actual  conduct 
of  the  parties  prior  to  suit  brought,  concern- 
ing which  it  la  sufficient  to  say  that  it  la 
consistent  alone  witii  the  notion  that,  in  the 
contemplatltm  of  each,  the  other  was  bound 
by  the  rules  that  made  up  the  original  agree- 
ment  between  them.  In  such  a  state  of  the 
proofo,  tbe  plaintiff  could  not  elect  to  treat 
tbe  special  contract  as  rescinded,  and  sue  on 
tiM  common  counts  for  the  mon^  be  bed 
paid  under  It 

Judgment  should  have  been  given  for  the 
defendant 

The  Judgment  of  the  supreme  court  is  re- 
versed. 


Appeal  of  WADDKLL. 

In  re  McNEILAN*8  B8TATE. 
(Snpreme  Court  of  PennayWanla.    April  22, 
1896.) 

PlKTXI  a  <IIIP— BVIDKNOB— AOMlnsiOXS. 

Admissions  of  a  person  that  he  la  In 
partnership  with  a  cwtain  persMi  are  evidence 
against  Um  of  that  fact 

Appeal  from  orphans*  court  Philadelphia 
county. 

James  Waddell  d«l">e^*1iitt'^,«@^t^e 
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estate  ot  James  A.  McNeUan.  deceased,  ths 
sum  oi  f2,00a  The  claim  was  disallowed, 
on  tlie  grouad  that  It  bad  not  been  loaned 
by  Waddell  to  deceased,  as  claimed  bj  Wad- 
dell,  but  was  a  contribution  to  the  capital  of 
a  partnership  between  them.  This  adjudica- 
tion was  affirmed,  and  oom^alnant  appeals. 
Affirmed. 

The  opinion  ot  the  court  below  in  banc  was 
na  follows:  "The  question  In  this  case  is 
whetlier  the  sum  of  $2,000,  which  was  paid 
to  the  decedeat  by  the  claimant,  was  a  loan 
or  a  contribution  to  the  capital  of  the  busi- 
ness which  they  both  proposed  to  enter  Into 
and  carry  on  as  partnera  If  it  was  the  latr- 
ter.  this  court  wouM  hare  no  Jurisdlctlra 
until  the  affairs  of  tlie  partnership  were  set- 
tled, and  the  amount  found  to  be  due  from 
one  to  the  other  ascertained;  but.  If  It  was  a 
loan,  the  claimant  would,  of  course,  be  en- 
titled to  come  in  with  the  other  creditors, 
and  claim  his  dividend  out  of  the  balance 
for  distribution.  The  auditing  judge  haa 
found  that  this  money  was  not  a  loan,  but  a 
contribution  to  the  capital  of  a  buslnciss.  As 
this  was  a  pure  and  simple  question  of  fact, 
his  finding,  like  the  verdict  of  a  jury,  must 
stand,  unless  clear  error  be  made  to  ai^ear. 
The  all^atlon  of  error  in  this  case  Is  that 
the  finding  of  the  auditing  judge  was  based 
upon  the  admissions  of  the  alleged  partners, 
which,  it  was  contended,  without  other  facts, 
were  not  aufflclent  to  establish  a  partnership. 
We  think,  the  contrary  has  been  laid  down 
ns  the  law.  'An  admission  made  by  any  one 
that  he  Is  a  member  of  a  particular  partner- 
ship is  evidence  of  that  fact  against  him'' 
(Lindl.  Fartn.  *87);  and  om-  supreme  court 
have  laid  down  the  same  i-ule.  In  Appeal  of 
Scull,  115  Pa.  St  150,  7  AU.  588,  they  say: 
'The  existence  of  a  partnership  may  be  pror* 
ed  by  the  separat&declarations  'of  each  of  the 
alleged  partn^;'  and  in  Reed  v;  Kr«ner, 
111  Fa.  St  482,  5  AU.  237:  'The  partnership 
might  be  established  by  the  seterai  admis- 
sions of  all  thwe  who  are  alleged  to  compose 
it  or  by  the  admissions  of  one,  and  the  acts 
and  declarations  of  the  others.'  We  think 
that  the  admissions  were  sufficient  to  estab- 
lish the  partnership.  The  exceptions  an  dis- 
missed, and  the  adjudication  omflrmed." 

J.  Campbell  Lancaster,  for  appellant  Al- 
fred Frank  Custls,  for  appellee. 

PER  OURIAM.  The  controlling  question  In 
this  case  was  whether  the  $2,000  paid  by  ap- 
pellant to  the  decedoit  was  a  loan  or  a  contri- 
bution to  the  capital  of  the  business  in  which 
they  proposed  to  engage  and  carry  on  as  part- 
ners. The  learned  auditing  judge  found  It  was 
a  contribution  to  the  capital  of  said  business, 
and  not  a  loan.  In  this  he  was  sustained  by 
the  court  In  banc.  We  find  nothing  in  the 
record  that  would  justify  us  In  snstalnlug 
any  of  the  specifications  of  error,  nor  do  w« 
think  that  either  of  them  requires  special  no* 
ticfc   The  decree  Is  affirmed,  on  tbe  oi>liUon 


of  the  ooort  in  baiM  dtanla^g  appeDaat's 
exceptions,  and  conflrmtaig  the  adjodlcatioa. 
Decree  affirmed,  and  appeal  dlsml— fwl.  with 
ooBta  to  be  paid  by  appellant 


BODGB  T.  OITT  OF  PHILADE£.PniA. 
(Supreme  Oonrt  of  PeDosylTonla.    Ai^l  ±1 

1895.) 

MVXICIPAL  COBFOKATIOXS— NSOMOElfCB  OF  £»- 
PLOTte. 

Where  an  dectrical  bureau  of  a  cit;. 
from  certain  grants  to  private  citizens,  rego- 
lated  by  ordinance,  derives  a  lartce  reveon?. 
which  it  pays  into  the  treasury  of  the  city,  iu 
employes  are  the  servants  of  tbe  c&ty,  and  tbe 
latter  Ib  lipble  to  a  person  Injured  by  the 
ligent  driving  of  a  wagon  of  the  bnreaa  tfcroug)| 
the  streets  or  the  dty. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Frank  B.  Bodge  against  the  city 
of  Philadelphia  for  injuilea  received  by  iv- 
Ing  run  over  by  a  wagon  bdongfns  to  tbe 
electrical  bureau  of  the  dty  of  Philadelphia. 
Judgment  for  plaintiff,  and  defendant  ai^ 
peals.  Affirmed. 

Leonard  Flnletter,  Asst  City  SoL,  an  l 
Charles  P.  Warwick,  City  Sol.,  tot  aippellant. 
Mark  W.  GoUet  and  Michael  J.  Rjan,  f«.r 
appellee. 

PER  CURIAM.  One  of  tbe  spedAcatioDs 
alleges  error  "In  charging  the  jury  that  the 
electrical  bureau  was  not  a  biaiKdi  <tf  the 
police  power  oC  tbe  municipality,  and  that 
tbe  city  *  •  •  was  answerable  in  dam- 
ages for  the  n^Ugence  of  that  trarcau." 
While  said  bureau  neither  manufactm^ 
nor  sella  electricity,  it  was  conclDslTely 
shown  that  from  certain  grants  or  prlTileges 
to  private  dtisens,  oocpomtlmis,  etc,  regu- 
lated by  ordinance,  It  derives  an  ammal  rev- 
enue of  about  $150,000,  whleb  It  pnjrs  Into 
the  ti-easury  of  the  city.  In  tlie  pertonn- 
ance  of  municipal  duties,  tor  the  b^ieat  of 
tbe  city,  the  employes  of  the  bureiin  are  lo 
fact  tiie  servants  of  tbe  olty,  la  like  man- 
ner as  are  the  emidoyte  of  Its  gas  and  water 
d^^tartments.  '*Wben  a  munldpal  carpota- 
tloa  transacts  business  as  a  vwdor  and  d'»- 
tributor  of  water,  the  relation  of  lier  em- 
ployte  is  that  of  servants  to  Imr,  and  tbe 
maxim  'respondeat  superior*  apidlee  to  tbeir 
acts  and  negligences  In  ccnducdng  tliia  Imai- 
ness."  City  of  Phlladdpbla  r.  Ollmarttn.  Tl 
Pa.  St  140,  158,  and  cases  cited.  In  Kibde 
V.  City  of  Phlladdphia,  105  Pa.  St  41,  45. 
It  was  said:  "Tbe  city,  as  a  manafactmrvr 
and  vendor  of  gas,  was  boimd  to  know  all 
about  its  character,  and  to  take  care  ttaa: 
tlirough  the  default  oi  its  office  or  agents 
the  article  which  It  manufactured  and  aoid 
was  tbe  oeca^on  of  harm  to  do  fm&"  In 
no  proper  sense  can  the  electrical  bunav  be 
regarded  as  "a  bcancta  of  the  police  pow^ 
of  the  municipality."  The  learned  trial 
judge  was  therefore  cleariv  riafat  in  haldii« 
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that  it  wal  k  nteiiiw  prodnelnB  depaLtment 
uf  the  mu^clpaL  (ovemmait,  and  coum^ 
quently  tbe  city  Is  Uable  for  tbe  nei^KeBt 
acta  of  it!  employte  therein. 

The  fmly  other  q>eclftcatlon  Is  the  refusal 
of  the  court  to  withdraw  the  ease  from  the 
Jury  by  directing  a  verdict  for  the  defend* 
ant.  To  bare  dime  so  woirid  have  been  yWa 
error.  In  view  of  tbe  teaClmooy,  tesdlDg 
to  prore  that  tbe  careless  and  reekleas  drlr- 
iDg  of  the  employA  of  the  electrical  boreaa 
vaa  the  proximate  eaiMse  of  plataitlff's  Injory, 
the  case  was  necessarily  tor  tbt  exelnslTe 
coDskleratkm  of  tbe  Jury;  and  to  them  it 
was  falriy  sobmltted,  with  Instructions  to 
which  DO  CBeepti<Hi  was  taken.  Tha  SnOg- 
meat  Is  aArmed. 


DOUGHERTY  et  al.  t.  BASH. 
(Supreme  Court  of  PennaylTanla.    April  15, 
1805.) 

Statute  or  Frauds— Prouisb  to  Pit  Dibt  of 

AXOTHBR. 

UDdpr  an  arrangement  whereby  D.  la  to 
continae  to  sell  sooda  to  W..  and  la  to  get  from 
him  all  the  caab  he  can.  aod  for  the  balance 
due  OD  each  month's  settlement  W,  ia  to  give 
Ilia  note,  which  D.  Ia  to  bring  to  B..  who  ia  to 
disconnt  it  tbr  D.  withoot  recourse,  the  promise 
of  B.  ia  to  pay  tbe  debt  of  another;  and,  there 
1if>ing  iM}  aTTangemeot  that  the  original  debt  of 
W.  shflll  be  extintmiabed  by  his  giving  such 
note  or  by  tbe  diaconnting  of  It  by  B.,  the  prom- 
ise of  B.  ia  coUiiteral  to  tbe  continued  liability 
of  tbe  original  debtor,  and  therefore  witbia  tiie 
statute  of  frauds. 

Appeal  from  court  of  common  plsa%  Phila- 
delphia county. 

Action  by  H.  D.  Dougharty  and  another, 
trading  as  H.  D.  Dougherty  &  Oo.,  against 
Michael  Bash,  for  breach  of  agreement  to 
discount  notes.  Judgment  oC  umaplt;  Flaln- 
tlCCa  appeaL  Affii-nied. 

Alex.  Simpson,  Jr.,  for  appellants.  A.  B. 
Shearer  and  Emanuel  Furth,  for  appellee. 

GREEN,  J.  "We  think  It  rwy  dear  that. 
In  whaterer  way  tb«  plalntlfh*  claim  may  be 
regarded.  It  is  foonded  upon  a  verbal  as- 
EUiuption  to  pay  a  debt  of  other  parties, 
withoot  any  beneficial  cenalderatlon  moving 
to  tbe  promisor.  In  which  he  had  no  per- 
sonal Interast,  "and  as  to  which  the  orig- 
inal promisors  continaed  to  be  liable.  Ac- 
cording to  tbe  plslntlffB*  statement  of  their 
i-nuse  of  action,  and  according  to  their  tes< 
timony  on  the  trial,  they  were  to  continue 
to  seii  goods  to  the  original  debtors,  tbey 
were  -to  get  from  them  all  the  cash  tbey 
{■ould,  and  for  the  balance  due  upon  each 
inonth'a  settlement  the  debtors  were  to  give 
tbeh-own  promissory  notes,  wblcb  the  plain- 
tiffs were  to  bring  to  tbe  defendant,  and  the 
"defendant  would  diseouivt  said  notes  for 
plaiutitni  without  recourse."  Tbe  transac- 
tion then  would  be  purchases  of  goods  In  the 
fattire  by  Weinman  4c  Co.  from  Dougherty 
&  Co.,  settlements  every  month,  and  tbe  ob- 
talnxuwit  fmn  Welnauui  4^  -Co.  «C  all  the 


money  tbey  eotfld  on  aecount,  and  the  taklng- 
of  notes  of  Weinman  &  Co.  ''-tr  the  balances 
dae,  payable  at  a  fature  day,  to  their  owm 
order,  and  Indorsed  by  themselves,  and  these- 
notes  were  to  be  brought  by  Dougherty  A- 
Co.,  to  Bash,  the  defendant,  who  was  to  dls-- 
Gxmnt  them  for  Dougherty  &  Co.,  without 
recourse  to  Dougherty  &  Co.  It  Is  perfectly* 
manifest  that  the  only  ownership  of  the- 
Qotes  which  could  ever  accrue  to  Bash  would 
be  by  virtue  of  his  dtacountlng  them;  thab 
Is,  lending  the  money  on  them.  If  Wein- 
man &  Co.  paid  tbe  notes  at  maturity,  Baabi 
would  have  no  further  interest  In  them,  andt 
DO  Interest  at  any  time  except  aa  a  lender- 
of  money.  The  principal  obligation  Involved' 
under  tbe  agreement  was  the  obligation  or 
Weinman  &  Co.,  as  makers  of  promissory 
Dotes,  and  that  obligation  was  to  continue' 
until  the  maturity  of  the  notes.  It  would", 
not  be  In  the  least  degree  extinguished  or 
changed  or  diminished  on  account  of  the  de- 
fendant's having  advanced  the  money  for 
SDCb  a  note.  Both  the  original  statement  of 
cause  of  action  and  the  amended  statement 
described  the  defendant's  undertaking  as  an 
agreement  to  "discount  said  notes  for  plain- 
tiffs without  recourse." 

The  plaintiff,  Dougherty,  being  on  the  wit- 
ness stand,  was  asked :  "Q.  What  did  you  do 
with  the  note  in  connection  with  the  note  that 
Mr.  Bash  had?  A.  We  sent  word  to  Mr.  Bash 
that  we  bad  secured  Weinman  &  Co.*b  note  as 
directed  by  blm,  and  we  were  ready  to  have- 
hlm  discount  It  He  sent  us  word— he 
sent  us  a  postal  card,  I  think— that  he  wonld 
call."  Speaking  of  bis  interview  with  Bash 
on  October  0,  1891,  In  reference  to  the  first- 
note,  be  said;  "I  called  to  see  Mr.  Bash  In 
relation  to  tbe  note  that  I  had  taken  In  set- 
tlem»it  of  his  account  with  Weinman  ft 
Co.,  on  that  day,  for  the  purpos*  of  having 
him  discount  It.  I  had  some  conversation 
regarding  Weinman  &  Co.,  and  I  proposed  to- 
him  that  be  take  this  note,  and  discount  It 
without  recourse  to  us.'*  In  speaking  of 
that  note,  he  said  Bash  "guarantied  the  pay- 
ment of  the  note."  The  plaintlffB*  bookkeep- 
er. Miss  Campbell,  spoke  in  the  same  lan- 
guage in  describing  the  same  eonvei-sation. 
In  most  of  the  conversations  with  Bash,  as 
stated  by  Dougherty,  be  said  that  Bash  said 
he  should  bring  the  notes  to  him  (Bash),  and 
be  wonid  take  them.  It  matters  bat  little 
what  the  precise  words  nsed  were.  It  1r 
very  evident  that,  so  far  as  Bash's  undertak- 
ing was  concerned,  he  was  to  furnish  the 
money  for  the  notes  to  the  plaintiffs,  and  to 
hold  the  notes  without  recourse  to  the  plain- 
tiffs. The  important  feature  of  tbe  trans- 
action was  that  Bash  did  not  promise  to  pay 
for  the  goods  which  the  plaintiffs  sold  to 
Weinman  A  Co.,  but  only  to  furnish  the 
money  for  such  notes  of  Weinman  &  Co.  as. 
were  brought  to  him  by  the  plaintiffs.  This 
simplifies  the  matter  very  much,  and  elimi- 
nates many  of  the  decided  cases  from  con- 
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We  have  also  been  nnable  to  discover  any 
evidence  on  the  record  showing  that  the  orig* 
inal  indebtedness  of  Weinman  &  Oo.  to 
Dougherty  &  Oo.,  for  the  goods  sold,  was 
extinguished  or  surrendered.  The  mere  tak- 
ing of  the  debtor's  note  by  a  creditor,  for 
a  debt  contracted  for  goods  sold,  does  not 
extingnlsh  the  debt  unless  it  was  specially 
agreed  that  the  note  should  be  taken  as  pay- 
ment of  the  debt.  Kemmer's  Appeal,  102 
Pa.  St  658.  This  is  weU  Ulnstrated  In  tlie 
law  of  mechanics'  liens,  where  It  Is  held 
tliat  the  acceptance  of  the  debtor's  note  for 
the  materials  furnished  does  not  extinguish 
the  lien,  which  may  be  enforced  notwith- 
standing the  note.  Joues  v.  Shawhan,  4 
Watts  &  S.  257.  Without  any  such  evidence 
in  this  case,  therefore.  It  Is  evident  that 
Dougherty  &  Co.,  after  taking  the  note  of 
Weinman  &  Co.,  still  retained  their  right  to 
collect  the  debt  for  the  goods  sold  and  de- 
livered to  Weinman  &  Co.  It  appears,  there- 
fore, that  the  original  debt  against  Wein- 
man &  Co.  survived  after  the  giving  of  the 
note,  and  Its  extinction  was  no  part  of  the 
agreement  between  the  plalntiffB  and  the 
defendant,  or  between  the  plalntUCs  and 
Weinman  &  Co. 

It  seems  to  us  clear,  In  view  of  all  the  facts 
and  the  whole  circumstances  of  the  tranaac- 
tlon,  that  the  defendant's  promise  to  take  the 
notes  of  Weinman  A  Co.,  and  pay  or  advance 
the  money  for  them,  was  only  a  promise  to 
pay  the  debt  of  a  third  jfenon.,  and,  not  be- 
ing in  writing,  was  void,  under  the  statute  of 
frauds  and  perjuries.  In  Maule  v.  Bucknell, 
60  Pa.  St  38,  which  was  one  of  the  earliest 
and  best-considered  cases  arising  under  our 
statute  of  1885,  Mr.  Justice  Strong,  In  a  very 
exhaustive  and  able  opinion,  reviewed  the 
cases  thoroughly,  and  stated  the  following  de- 
ductions from  them:  "It  la  undoubtedly  true 
that  a  promise  to  answer  for  the  debt  or  de- 
fault of  another  is  not  within  the  statute,  un- 
less it  be  collateral  to  a  continued  liability  of 
the  original  debtor.  If  It  be  a  Bubstftute,  an 
arrangement  by  which  the  debt  of  the  other 
Is  extinguished,  as  where  the  creditor  gives  up 
his  claim  on  his  original  debtor,  and  accepts 
the  new  promise  in  lieu  thereof,  it  need  not  be 
in  writing.  And,  as  the  cases  referred  to 
show,  it  may  be  unaffected  by  the  statute, 
though  the  original  debt  remains,  if  the  prom- 
isor has  received  a  fund  pledged,  set  apart,  or 
held  for  the  payment  of  the  debt.  Bnt  ex- 
cept in  such  cases,  and  others,  perhaps,  of  a 
kindred  nature,  in  which  the  oouti'act  shows 
an  intention  of  the  parties  that  the  new  prom- 
isor shall  become  the  principal  debtor,  and 
the  old  debtor  become  but  secondarily  liable, 
tlie  rule,  it  Is  believed,  may  be  safely  stated 
that,  while  the  old  debt  remains,  the  new 
must  be  regarded  as  not  an  original  under- 
taking, and  that  It  is  therefore  within  the 
statute.  At  least,  this  may  be  stated  as  a 
principle  generally  accurate.  In  Williams* 
Saundei's,  p.  211e,  note  1,  it  is  said:  'The 
question  whether  each  particular  case  comes 


within  the  clause  of  the  statute  or  not  de- 
pends not  on  the  consideration  for  the  prom- 
ise, bnt  on  the  fact  of  the  original  party  re- 
maining liable,  coupled  with  the  abaenoe  of 
any  liability  on  the  part  of  the  defendant  or 
his  property,  exc^t  such  as  arlsea  from  tSs 
esjfTeae  promise.*  The  doctrine  of  this  noie 
is  supported  by  very  many  cases,  and  It  is  Ui 
harmony  with  the  words  of  the  statute.  It 
Is  incumttent  thai,  upon  him  who  woold  ^ 
force  a  mere  verbal  promise  of  oaie  to  answer 
for  the  debt  or  default  of  another,  if  tbe  orig- 
inal debt  remains,  to  show  that  bte  caae  Is  one 
of  those  that  are  recognized  as  exoeptlooaL 
And  it  will  be  found  after  examinatloin  that 
in  nearly  all  the  decisions  in  which  It  has 
been  held  that  such  a  promise  la  not  within 
the  statute  there  was  some  liability  of  tbe 
promisor,  or  his  property  Independent  of  bi^ 
express  promise,  or  that  he  had  become  tbe 
actual  debtor,  so  that  as  between  him  and 
the  original  debtor  the  superior  liability  was 
I  his."  All  of  the  foregoing  was  repeated  and 
j  affirmed  in  Nugent  v.  Wolfe,  111  Pa.  St  47L 
I  and  4  Atl.  15,  and  it  has  never  been  qnalififd 
or  limited  in  any  of  our  subsequent  cases.  If 
we  try  the  present  case  by  the  standard  set 
out  In  the  foregoing  citation,  it  seems  to  be 
conclusive.  As  we  have  seen,  the  origluil 
debt  of  Weinman  &  Co.  was  not  to  be  extlD- 
gulahed  by  tlie  arrangement,  as  testified  to  bv 
Dougherty.  Nor  was  there  to  be  any  llabli- 
Ity  of  Bash  except  that  which  was  contaloetl 
In  his  promise.  No  fund  or  property  was  iv 
be  placed  in  his  hands  as  against  his  liabil- 
ity, nor  did  his  promise  relate  to  any  personal 
Interest  or  property  of  his  own.  Tbe  afflrma- 
tlve  testimony  of  tbe  plaintiffs  exhibits  tbe  ab- 
sence of  the  exceptional  drcumstanoea  which 
might  take  the  case  out  of  the  statute.  Tbe 
debt  to  be  paid  was  the  debt  of  Wdnman  a 
Ca,  who  were  third  pereoaa  as  to  Ba^  That 
it  was  to  be  done  by  advancing  money  on  or* 
paying  their  notes  does  not  alter  tbe  fact  that 
It  was  their  debt  that  was  to  be  paid.  Nor 
do  the  facta  warrant  any  inference  that  tbe 
trausactiiHi  was  to  be  a  mere  purchase  of  se- 
ciuitles.  The  whole  arrangement  was  to  be 
foe  future  purcliases  of  goods  by  Weinman  A 
Co.  from  Dougherty  &  Co.,  to  be  paid  for.  as 
for  as  possible,  by  Weinman  &  Oo.,  mch 
month,  and  the  giving  of  Weinman  A  Ca's 
notes  for  the  unpaid  balance.  These  notes  tbe 
defendant  was  to  discount  or  advance  nxmey 
upon  them,  or  to  pay,  as  between  tbe  defend- 
ant and  Dougherty  &  Co.  In  rmd  truth,  it 
was  a  mere  discount,  because  the  obllgatkm 
of  Weinman  &  Oo.  to  pay  tbe  notes  at  ma- 
turity continued,  and,  if  they  paid  tbem  when 
due,  they  thereby  extlnguiahed  what  waa  still 
their  own  debt,  and  the  defendant  woold  be 
reimbursed  for  his  advance. 

The  case  of  Mallet  v.  Bat^dnan,  L.  B.  1  C. 
P.  103,  comes  nearer  to  this  in  its  facts  than 
any  other  we  have  met  wlttL  In  fact,  it  is 
entirely  similar  in  Its  leading  features.  The 
plaintiff  sold  iron  buckles  or  faatenera  for 
bridge  floors  to  Calvort  &  Mo.,  at  the 
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of  the  defendant,  wbo  was  an  Iron  broker, 
and  Calvert  A.  Co.  were  to  pay  casta  for  the 
goods  at  each  delirery.  Calvert  &  Go.  be- 
cBiue  slow  in  tbetr  payments,  and  the  plalntlCF, 
being  dissatisfled.  called  upon  the  defendant 
wbo  said,  If  the  plaintiff  would  get  the  ac- 
ceptance of  Calrert  &  Co.  for  the  goods  then 
delivered  at  80  days,  he  would  cash  tbe  draft 
for  a  (}Iscomit  of  3  per  cent  wltbont  recourse 
to  the  plaintiff.  This  was  done,  and  the  de- 
fendant gave  the  plaintiff  a  written  guaranty 
against  liability  on  the  acceptance.  The 
platntlfl  then  refused  to  deliver  more  buckles 
to  Calvert  &  Co.  unless  he  was  secured  for  the 
paj-ment  of  future  invoices,  and  tbe  defend- 
ant, wbo  was  interested  In  having  tbe  bridge 
completed,  promised  him  verbally  that  he 
would  take  the  acceptances  of  Calvert  & 
Co.,  for  future  Invoices  to  tbe  extent  of  the 
contract  with  Calvert  &  Co.,  off  his  hands,  on 
the  same  terms  and  in  the  way  he  had  taken 
tbe  one  already  mentioned.  On  the  faith  of 
this  promise,  plaintiff  went  on  and  delivered 
the  goods  to  Calvert  &,  Co.,  and  obtained  their 
acceptance  for  the  price.  Galvert  &  Oo.  fail- 
ed, and  tbe  defendant  refused  to  take  tbelr 
acceptance  off  the  hands  of  the  plaintiff.  It 
was  held  by  all  the  Judges  that  the  statute  ap- 
plied to  the  agreement,  and  that  the  plaintiff 
could  not  recover.  Tbe  court  held  that  it  was 
subatantiaUy  an  agreement  that,  if  tbe  buy- 
ers of  the  goods  did  not  pay  for  them  at  the 
end  of  a  month's  credit,  the  defendant  would 
Indemnify  plaintiff  against  thdr  default  Pol- 
lock, G.  B.,  delivering  the  opinion,  said:  "The 
real  question  here  is  whether  the  contract  de- 
clared upon  Is  not  substantially  a  contract 
that  If  Calvert  &  Co.,  the  buyers  of  the  goods, 
do  not  pay  for  them  at  the  expiration  of  the 
month's  credit  the  defendant  will  indemnify 
the  plaintiff  against  their  default  In  <wnsld- 
eratlon  of  a  discount  of  3  per  cent,  the  de- 
fendant undertakes  to  hold  the  bill  without  re- 
course to  the  plaintiff.  That  Is,  In  subetonoe, 
an  engagement  by  which  tbe  buyers  of  the 
goods  are  not  to  be  exonerated,  but  the  de- 
fendant is  to  iDdemoify  tbe  seller  against  thebr 
default  That  is  clearly  a  contract  within 
the  statute  of  frauda"  This  case  was  an  ap- 
peal from  the  common  pleas  to  the  exchequer 
chamber,  and  both  courts  concurred  In  the 
ruling.  Tbe  learned  counsel  for  tbe  plaintiffs 
claiitui  tbat  this  decision  Is  In  conflict  with 
our  own  cases  of  Arnold  t.  Stedman,  45  Pa. 
SL  186.  Taylor  v.  Preston,  79  Pa.  St.  436,  and 
Townsend  v.  Long,  77  Pa.  St.  143;  but  an  ex- 
amioation  of  those  cases  falls  to  disclose  any 
hostility  to  Mallet  v.  Bateman,  but  shows  tbat 
tbey  were  all  cases  which  were  taken  out  of 
tbe  operation  of  tbe  statute  by  the  exceptional 
circumstances  iH^vlously  Indicated.  Arnold 
T.  Stedman  was  decided  upon  tbe  express 
ground  tbat  Arnold's  verbal  promise  was  to 
pay  a  debt  which  was  a  mechanic's  lien  upon 
Uls  own  property,  and  In  which  he  was  inter- 
ested to  have  the  proceedings  on  the  lien  sus- 
pended. In  Taylor  v.  Preston  the  promise 
waft  by  tbe  assignee  of  a  vendee  under  articles 


to  pay  unpaid  purchase  money  named  In  the 
articles;  and  we  held  that  the  promisor  was 
bound  to  pay  it  because  it  was  his  own  debt 
So,  also,  in  Townsend  v.  liong  the  pron^sor 
bought  out  an  entire  partnership  stock,  and 
agreed  to  pay,  as  part  consideration  of  the 
purchase,  all  tbe  debts  of  the  firm,  one  of 
which  was  dae  to  a  former  partner,  wbo  bad 
sold  his  Interest  to  tbe  other  members  for 
S700,  and  this  debt  was  also  specially  named 
In  tbe  transfer.  We  held  the  promisor  liable 
on  this  promise,  because  it  was  his  own  debt 
which  he  bad  agreed  to  pay,  In  consideration 
of  the  property  sold  to  him.  We  made  tbe 
same  ruling  In  Wynn  v.  Wood,  97  Pa.  St 
216.  We  have  not  been  referred  to  any  case, 
nor  have  we  met  with  any.  In  which  a  trans- 
action like  tbe  present  has  been  held  to  be 
clear  of  tbe  statute.  We  are  of  opinion  that 
tbe  promise  of  the  defendant.  Bash,  was  in 
reality  a  promise  to  pay  the  debt  of  another, 
without  any  acquisition  of  property  as  a  con- 
sideration therefor,  and  without  the  presence 
of  any  of  the  exceptional  circumstances  which 
prcventktbe  application  of  the  statute.  Being 
only  a  verbal  promise,  it  Is  void,  under  the 
statute. 


CONNBLL,  Sheriff,  v.  SURTOCK. 
(Supreme  Court  of  PeuuaylTania.   April  22, 
18i)5.) 

Sbsriff'b  Sals— A(mo.v  for  Price. 

Plaintiff,  as  sheriff,  sold  land  on  ezeca- 
tioD  to  defendant  subject  to  a  ground  rent  and 
a  mortgage,  the  terms  being  $50  down,  balance 
within  10  days,  with  proTisioDS  that  In  cose  of 
default  the  property  might  he  resold  at  expense 
of  defendant  who.  In  case  of  deficiency  at  re- 
sale, should  make  good  the  same.  Bad,  that 
the  plaintiff  having  thereafter  sold  and  con- 
veyed the  property,  in  proceedings  to  foreclose 
the  mortgage,  to  a  third  person,  who  paid  him 
full  consideration  for  the  conveyance,  ne  could 
not  sne  defendant  for  balance  of  flie  pardiase 
price  on  the  sale  to  him. 

Appeal  fi*om  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Horatio  P.  Connell,  sheriff  of 
Philadelphia  county,  to  the  use  of  John  B. 
Ellison  and  others,  trading  as  John  B.  Elli- 
son &  Sons,  against  William  Knight  Shryock, 
to  recover  tbe  balance  of  the  purchase  price 
of  land  sold  by  plaintiff  to  defendant  on  an 
execution.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

The  property  sold  belonged  to  John  Gross, 
and  was  subject  in  the  order  named,  to  a 
ground  rent  of  (70,  a  mortgage  of  $1,000  to 
William  McCauIey,  a  judgment  In  favor  of 
John  B.  Ellison  &  Sons  for  $1,277.26,  and  a 
mortgage  of  $1,000  to  Joshua  W.  Lipplucott. 
Tbe  sale  to  defendant  was  on  execution  for 
tbe  benefit  of  tbe  Ellison  Judgment,  and  the 
Llpplncott  mortgage,  and  was  subject  to  the 
ground  rent  and  the  McCaaley  mortgage.  - 
The  amoimt  bid  by  defendant  was  $700^  and 
the  terms  of  tbe  sale  were  $50  down  at  tbe 
time  of  the  sal^  otberwiae  tbe  property  to 
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be  Emmediatelj  put  up  and  resold,  the  bal- 
ance of  the  purchase  money  to  be  paid  with- 
in 10  days,  otherwise  the  property  might  be 
sold  again  at  the  expense  of  the  peraon  to 
whom  it  was  struck  off,  who.  in  case  of  any 
deflcieicy  at  such  resale,  should  make  good 
the  same.  Defendant  paid  only  the  $30; 
and  after  plaintiff  had  sold  tbe  property,  sub- 
ject only  to  tbe  sround  rent,  to  a  third  per- 
son for  ¥500,  on  execation  In  proceedings  to 
foreclose  the  AlcCatiley  mortgage,  and  had 
conveyed  It  to  such  third  [>erson,  and  receiv- 
ed from  him  tbe  amount  of  his  bid,  and  after 
plaintiff  hai}  made  return  to  the  writ  on 
which  be  sold  tbe  property  to  defendant  that 
defendant  bad  failed  to  comply  with  the 
terms  of  the  sale,  he  comm^iced  this  action 
to  recov«r  the  balance  of  defendant's  bid. 

R.  0.  Thompson,  Jr.,  and  Dwlght  M.  Low- 
rey,  fbr  appellant.  Arthur  Moore  and  Alfred 
Moore,  for  appellee 

PBB  OUBIAM.  There  Is  nothing  Is  the 
contrmct  on  which  this  suit  Is  ba^pd  that 
could  by  any  possibility  enUtle  the  legal 
philntlff  to  maintain  an  action  against  tbe  de- 
fendant for  tbe  residue  of  purduse  money, 
under  said  contract,  after  the  former  had 
sold  and  conveyed  the  same  property  to  an- 
other person,  who  paid  him  ti»  fall  consid- 
eration for  said  cmveyance.  Tbe  learned 
Judge  of  the  common  pleas  was  therefore 
right  in  refusing  plaintiff's  points  for  charge, 
and  In  directing  a  verdict  for  defendant. 
Judgmoit  affirmed. 


In  re  LOBSER'S  SffTATB. 
(Supreme  Court  of  Pennsylvania.  April  22, 
1885.) 

Wills— Capaoitt  of  Tsstator. 
Whpre  tbe  evidence  shows  that  testa- 
tor, In  the  presence  of  a  well-known  member  of 
the  bar,  executed  his  will,  which  had  been  pre- 
pared Bccordins  to  his  instructions,  after  con- 
sultation with  his  conveyancer,  which  will  was 
practically  a  counterpart  of  one  previouslT  ex- 
ecuted, m.n  issue  devisavit  vel  non  is  properly  re- 
fused, though  testator  was  85  years  old  at  the 
date  of  his  death,  two  years  after  the  execu- 
tion of  Us  will,  Imt  was  possessed  at  remarka- 
ble mental  vigor  and  hasiness  ability. 

Appeal  from  (nphana'  coort  Pfalladeli^la 

county. 

Petition  by  Jacob  H.  Loeser  and  others  In 
the  matter  of  tbe  estate  of  their  father,  Jacob 
Loeser,  deceased,  for  an  issue  devlsavlt  vel 
non.  Prom  a  decree  ovRmllng  exceptions  to 
the  report  of  tbe  auditing  Judge,  and  dis- 
missing their  appeal  from  tbe  same,  tbe  pe- 
titioners appeal.  Affirmed. 

The  (^iDlon  of  tbe  orphans'  court  (Hanna, 
P.  J.)  was  as  follows: 

"It  is  but  natural  tbe  contestants  feel  dis- 
appoiated  with  the  disposition  made  by  their 
father  of  his  eatate,  and  are  convinced  It  la 
most  lnf>qult<ible.  But  they  fail  to  recognize 
Ills  right  to  do  as  he  deemed  best  with  hla 


own  property,  to  prefer  one  child  above  an- 
other,  or  disinherit  one  or  more  at  Ms  dis- 
cretion. This  dominion  and  power  canferred 
by  statute,  and  protected  by  tbe  law.  Is  not 
to  be  interfered  with  for  slight  caoBe.  And 
it  is  not  for  the  conrts  to  produce  an  equality 
wb«re  a  testator  has  seen  fit  to  make  an  in- 
equality, merely  to  rdleve  the  dlnppolm- 
moit  and  chagrin  of  legatees  whose,  equal 
or  snperlor  claims,  in  their  opinion,  haTe  been 
unjustly  disregarded. 

'^ere  it  Is  att^npted  to  set  aside  the  dearly- 
expressed  will  of  testator  by  alleging  that  be 
was  of  unsound  mind,  and  wanting  in  tCEta- 
mentaiy  capacity,  at  the  date  of  Its  execu- 
tion, and  that  he  was  induced  to  execute  tbe 
testamentary  paper  through  undue  inflneace. 
exerted  mainly  by  one  of  bis  dauffhters.  a 
sister  of  the  contestants,  whereby  sSie  be 
came  the  ^inclpal  legatee.  The  wtll  was 
^ecuted  on  June  22, 1882,  In  the  office  of  tes- 
tate's cmveyancer,  whom  It  had  been 
prepared  according  to  Instructions  rectived 
from  him.  In  the  jvesaice  of  a  wdl-known 
mouber  of  the  bar,  and  one  of  tbe  meet 
prominent  builders  In  this  city,  an  old  and 
Intimate  friend  of  testator,  both  of  whom 
became  subscribing  witnesses,  and  not  cmly 
credible^  but  wholly  disinterested.  Althongb 
testator  was  approaching  his  elghty-tliird 
year,  it  is  abundantly  shown  he  was  aMe  to 
virit  bis  conveyancer  alone,  consult  with  him. 
and,  after  the  execution  of  his  will,  return  to 
his  home  unatt^ded,  retaining  the  will  hi 
his  possession.  He  lived  until  JauHaiy  11, 
18&i,  almost  two  years  thereafter;  and  after 
his  death  his  will  was  found  In  the  flr^roof 
safe  In  his  dw^Ing.  where  he  had  placed  It. 
After  careful  examination  of  the  entire  testi- 
mony, we  fail  to  discover  tlie  slightest  proof 
of  wont  of  testamentary  capacity.  It  fe  rerj 
satisfactorily  shown  by  the  sulno'lblnir  wit- 
nesses, the  attending  physician,  and  even 
by  tbe  contestants,  that  testates,  although 
elghty-flve  years  old  at  the  date  of  Ills  deeth. 
possessed  remarkable  mental  vigor,  baslness 
ability,  and  knowledge  of  all  bis  aCTalis.  This 
so  clearly  appeared  that  the  main  force  of 
tbe  attack  upon  the  validity  of  tbe  win  was 
cfKiflned  to  the  allegation  of  undue  Influence 
and  Improper  solicitation  charged  to  have 
been  exercised  by  the  favored  daughter  of 
testator.  Bat  here,  too,  the  contestants  fall 
far  abort  of  tbe  proof  required  to  entitle  tbw 
to  submit  tbe  question  to  trial  by  Jury.  In 
the  first  place,  the  will  now  attacked  is  prac- 
tically a  counterpart  of  a  will  executed 
testator  In  1886,  prepared  by  the  sanoe  con- 
veyancer, and,  after  the  execution  of  ihe 
present  wUI,  destroyed  by  testator,  by  tear- 
ing and  burning,  in  the  office  of  hla  conve^- 
ancer;  and  it  is  not  alleged  that  testator  was 
then  of  unsound  mind,  or  that  any  uadm 
Improper  tnflueBce  was  tised  by  his  dangbter 
in  her  own  behalf.  In  the  next  place,  there 
is  not  the  sli^teet  evidence  that  tbe  will  in 
contest  was  prepared  tlirough  the  IntcrfK-- 
enoe  or  snggestlim  testator's  daugliter, 
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titber  dnctly  or  IndlncUy.  Sbe  gave  no  lii- 
structloiu  to  the  eooTeyaiioers,  nor  vnM  she 
presmt  at  Its  executlcm,  nor  was  It  In  ber 
poasesBlon  at  any  time.  And,  finally  thore  la 
no  proof  of  any  request  or  aolldtatlen  from 
ber  bo  her  father  that  sbe  shouia  be  iweferrea 
to  ber  sisters  or  brothers,  or  that  sbe  erer 
iisea  any  decqvtlon,  artifice,  or  odier  undue 
Influence  to  prejudice  falm  against  them,  and 
thus  secure  a  larger  share  In  bis  esti^  In 
view  of  these  fact^  we  have  reached  the  oon- 
cltision  that,  under  the  testimony  here  pro- 
duced, such  a  case  has  arisen  as  falls  within 
the  woll-aettled  rule  tbat,  unless  the  testlmoay 
be  fiufildent  to  sustain  a  verdict  against  the 
win,  an  Issue  should  not  be  awarded;  and 
It  will  be  unjust  to  Impose  upon  the  parties 
the  delay,  expense,  and  trouble  of  a  trial, 
when  such  a  verdict  ou^t  not  to  be  lOBtained. 
Tbe  exceptions  to  the  refusal  to  grant  the 
Issue  are  therefore  dismissed,  and  tbe  Issue 
refused,  at  tbe  oosta  of  the  conteeUnts." 

Avery  D.  Harrington  and  Hector  T.  Fen- 
ton,  for  appdlants.  Bobert  W.  Flnletter,  and 
John  O.  JobuMm,  Cor  appelleee. 

PGR  CimiAM.  We  find  nothing  in  this 
record  tliat  would  justify  us  in  sustaining 
either  of  the  specifications  of  error.  The  Is- 
eue  devlsavit  vel  non  was  rightly  refused, 
and  the  decree  Is  afOrmed  on  the  dear  and 
convincing  opinion  of  the  learned  president 
of  tbe  court  below.  Decree  affirmed  and  ap- 
peal dismissed,  with  costs  to  he  paid  by  sp^ 
pell  an  t& 


Appeal  of  FERGUSOy. 

In  re  TAGOARTS  ESTATE. 
(Supreme  Court  of  Pennsylvania.  April  22, 
1895.) 

LtSnTATroSB— PRESrMPTION  o»  Pathsht— Ao- 
KNOWLSneMBHT. 

On  presentation  of  a  elalm  against  a  de- 
cedent s  estate  barred  by  the  statute,  indefinite 

«>riaeace  of  declarations  by  the  decedent  that 
he  intended  to  set  up  Iiis  nephew,  the  claimant, 
in  business,  because  he  owed  him  certain  money, 
is  insufficient  to  overtoma  the  preanmptloa 
raised  by  the  bar  of  the  statute. 

Appeal  from  orphans*  court,  Phlladelpbia 

county. 

lu  the  matter  of  the  estate  of  David  Tag- 
eart,  deceased.  The  claim  of  Samuel  Pei^ 
^nson  was  disallowed,  and  he  appeals.  Af- 
firmed. 

The  ffrflowing  Is  the  adjudication  of  the 

court  below: 

**After  certain  devises  of  real  estate  to  bis 
sister,  Mary  'Rigffart,  and  a  I^acy  of  $2,000, 
the  testator  p&ve  the  residue  of  his  estate  to 
bis  brotborHughTaKgart  absolutely.  He  died 
August  23.  1898.  On  behalf  of  Boyle  &  Mc- 
GUnn,  a  claim  for  liquor  sold  May  29,  1693, 
$779.83,  and  liquors  sold  June  1  and  8,  1893, 
$12,  In  all  1761^,  was  presented.  It  was 
shown  that  the  goods  were  delivered  at  the 
-store  or  tavern  of  the  decedent,  and  that  tbe 


Mil  was  racelTed  hj  him  without  objection. 
The  defense  tbat  be  had  made  about  May  11, 
1868,  a  tmnsfer  of  the  liquor  license  to  his 
brother,  William  Taggart,  who  thonafter 
continued  tbe  bnsinAs  on  his  «wn  aeooimt, 
•ran  if  it  had  been  eatablfslied,  would  be  in- 
valid. The  fftct  of  the  tnnafer  was  not 
shown  to  have  been  commnnlcatod  to  the 
■tfler.  and  It  was,  moraov«r,  contrary  to  law; 
the  act  regulating  UoenHS  requiring  such 
teanstor  to  rective  the  suction  of  tbe  court, 
which  it  was  not  pretended  was  secured  un- 
til a  consldaimUy  later  date^  The  claim  is 
admitted. 

"Sanmel  Ferguson  imaented  a  dalm  of 
$1,000  fmr  aerviees  to  tbe  decedoit;  as  bu^ 
tend«-,  from  1684  to  188a  To  take  the  de- 
mand out  at  tbe  statute,  certain  declarations 
€t  tb»  decedent  were  given  In  cvtd»ce,  by 
which,  according  to  one  witness,  the  de- 
cedent said,  some  time  in  1808,  tbat  be  In- 
tended to  set  the  claimant  up  in  buslneos,  and 
to  pay  for  his  license,  because  be  owed  the 
claimant  about  12,000.  Two  otber  witnesses 
deposed  to  the  same  declaratkm,  except  tbat 
the  adinowledgment  of  the  bidebtedness  was 
for  $3,000  or  $4,00a  The  nndlspnted  testi- 
mony was  tbat  the  decedoit  had  taken  care 
of  the  claimant  when  tbe  latter  was  a  mere 
child;  had  sent  him  to  school,  and  had  after^ 
wards  employed  bim  to  do  odd  chores  about 
the  tavern,  and  bad  flnaUy  placed  blm  behind 
tbe  bar  as  bartender.  Doriiw  the  fire  years 
which  intervened  between  the  date  at  which 
the  claimant  left  the  service  of  tiie  decedent, 
and  tbe  date  of  tbe  decedent's  death,  the 
claimant,  so  for  as  was  shown,  made  no  dabn 
for  wages,  and  no  demand  fbr  payment  The 
repoi-ted  declarations  of  the  decedent,  varying 
as  tbey  did  with  tbe  different  recollections 
of  tbe  witnesses,  will  not  avail  to  overcome 
the  presumption,  which  custom  has  raised, 
that  the  claimant  received  periodical  wages.— 
a  presumption  which  his  own  conduct  un- 
questionably strengthraed.  The  dalm  is  re- 
jected. 

"William  ntggart  made  claim  fmr  wages, 
which  was  withdrawn  at  the  audit  He  claim- 
ed also  for  payment  of  |27  made  by  him  for 
church  expoDses.  and  of  $1  for  opening  the 
grave,  both  of  wUeh  were  admitted  to  be 
correct,  and  are  allowed.  He  dalmed  the  ad- 
ditional sums  of  $63  and  $76,  as  paid  by  blm 
for  painting  and  plnmUng.  Tbe  wotfc  w» 
dodte  on  premises  owned  by  decedmt,  and 
where  tbe  bushMss  was  omdncted  in  tbe 
name  of  tbe  decedent  Tlie  daimant  was  in 
charge  of  tbe  place,  and  appears  to  have  paid 
the  bills;  but  at  tbe  ttane  the  work  was  per- 
forming, be  was,  by  ills  own  testimony,  turn- 
ing over  the  receipts  of  the  business  to  tbe 
deeedmt  and  the  iatter  was  p^ing  all  chai^ 
ges.  Tbe  payment  by  tbe  claimant  must 
therefore  have  beat  ont  of  moneys  belonging 
to  decedent  The  dalm  founded  upon  the 
items  is  disallowed." 

Thomas  R.  Elcock,  for  appellant.  John  T. 
Murphy  and  John  H.  Sloan,  fOr  upellee.  . 
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PER  CUBIAM.  The  tmty  mhject  of  com- 
plaint In  tblB  can  is  the  rejection  of  anwl- 
lant'B  dalm  ot  fl,000  tor  aerrlces  rendered 
testator  more  than  five  y«ar8  prior  to  his  de- 
cease In  Jmw,  188S,  ahd  orer  six  jrears  be- 
fore  his  ezecntor's  account  was  filed.  The 
Iwr  of  the  statute  had  thwefore  closed  on 
the  claim  before  it  was  presented  for  partlcl- 
intlon  In  the  fund  tor  distribution.  Aside 
from  the  circmnatances  attending  the  alleged 
Indebtedness,  tSie  fact  that  for  8er«nl  yaxs 
the  testator  stood  in  loco  parentis  to  appd- 
lan^  the  stateness  of  the  claim,  etc.,— all  of 
which  were  calculated  to  render  Its  original 
Talidltjr  at  least  dovbtful,— the  testimony  re- 
lied on  by  appelant  was  too  Tague  and  on- 
certain  to  ranove  the  tiar  of  the  atatote. 
The  court  was  tbwefore  right  in  concluding 
that,  if  appellant  ever  bad  a  TSlld  unpaid 
claim  against  his  b^efactor,  It  was  barred 
by  the  statute.  For  reasons  glvoi  by  the 
learned  auditing  judge,  the  claim  was  rightly 
excluded  from  particlpalion  In  the  fund  for 
dlstributlcm.  Decree  affirmed,  and  appeal 
dismissed,  with  costs  to  be  paid  by  appellant 


SCRANTON  LATHE  TURNING  CO.  t. 
0A8SIDY. 

(Supreme  Comrt  of  Pennsylvania.    April  22, 
1895.) 

Heohanic^s  Libs— Amount— Isbtrcctios. 
Defendant  cannot  complain  of  an  In- 
struction, in  an  action  to  enforce  a  mechanic's 
lien,  restrictinc  plaintiff's  recover;  to  the  value 
of  the  materiaiB  famished  by  hlin  on  the  credit 
of  the  buildings^  and  actually  used  In  their  con- 
stniction. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Scire  facias  on  a  mechanic's  lien  by  the 
Seranton  Lathe  Turning  Company  against 
John  J.  Cassidy,  owner,  and  C.  H.  Qrun- 
n'ald,  contractor.  Judgment  for  plaintifC. 
Defendant  Cassidy  appeals.  Afflnned. 

William  H.  Staake,  for  appellant  Jacob 
Slngur  and  Emanuel  Furth,  for  appellee. 

PER  CURIAM.  This  scire  fadaa  is  on  an 
apportioned  mechanic's  lien  against  '^twenty- 
five  adjoining  two-story  brick  dwelling 
houses.  •  •  •  and  tiie  lots  at  ground  and 
curtilage  appurtenant  thereto."  The  claim  is 
for  the  value  of  balusters,  newels,  and  rails 
famished  by  the  plaintiff  for  and  about  the 
erection  and  construction  of  said  houses, 
amounting  to  $281.76,  or  $11.27  to  each  bouse. 
The  right  of  plaintiff  to  recover  depended 
on  questions  of  fkct  which  were  submitted 
to  the  Jury,  by  the  learned  trial  judge.  In  a 
charge  quite  as  favorable  to  the  defendant  as 
he  was  entitled  to.  He  substantially  In* 
structed  them  that  plaintiff's  recovery  should 
be  restricted  to  the  value  of  the  materials 
shown  to  have  been  fnmlshed  by  plalntUt  on 
the  credit  of  tbe  buildings,'  and  actually  used 
in  their  construction.   If  this  was  not  strict- 


ly correct,  the  plaintiff  m^T^7»j  la  tb«  onlr 
party  that  has  any  reason  to  complabi;  bat, 
while  the  TWdlct  is  neariy  20  per  coat  lets 
than  its  apportioned  claim.  It  la  not  hen 
c(Hnplalnittg.  We  find  nothing  in  the  reewd 
that  is  imduly  prejudicial  to  the  d^endant 
OP  that  requires  us  to  suafaln  any  of  .  tbe 
specifications  of  error.  Tb«e  Is  notUng  ii 
either  of  them  that  requires  qiedal  OMUId- 
eratiou.  Judgment  affirmed. 


MOORE  V.  PBNNSTLVANIA  B,  CO. 
(Suiveme  Conrt  of  Pennsylvania.    April  22, 

1895.) 

Imobt  to  Biiplots— NsoLtosiraB — AssoMpnoK 
or  Ri&K. 

An  employ^,  while  dismantling  a  ^til- 
road  company  s  trestle  work,  stepped  ob  an  in- 
secure  timber,  apparently  solid,  and  frfl.  There 
was  no  evidence  that  fhe  company  knew  of.  or. 
In  the  exercise  of  reasonable  care,  should  have 
discovered,  its  insecurity.  The  work  invoIfeJ 
the  taking  up  of  the  flooring  of  the  trestles, 
tbe  removal  of  the  plates  to  which  the  raiU 
were  secured,  and  the  removal  of  tbe  raiii. 
In  thus  demolishing  the  structure,  it  was  neces- 
sary for  the  employes  to  pass  OTer  it  while  par- 
tially dismantled.  Held,  that  the  accident  wii 
due  to  a  risk  incident  to  tbe  employment. 

Appeal  from  conrt  of  common  pleas.  PhOa- 
delpbla  county. 

Action  by  Patrick  Moore  against  tbe  Penn- 
sylvania Railroad  Company  for  personal  In- 
juries. There  was  a  -Judgment  of  nonsuit, 
which  the  court  refused  to  take  off,  and 
plaintiff  appeals.  Afilrmed. 

Charles  B.  McMlchael,  for  appdlant  Gca 
Tncker  Bi^ham,  for  appelle& 

PER  CURIAM.  The  only  error  assigned 
In  this  case  is  the  refusal  of  the  conrt  to  take 
off  tbe  Judgment  ot  nonsuit  A  careful  exam- 
ination of  the  testimony  fails  to  diacloae  any 
fact  or  circumstance  that  would  bave  war- 
ranted the  Jury  In  finding  that  the  unforro- 
nate  acddent  which  befdl  the  pifi'ntlff  was 
attributable  In  any  degree  to  negligence  of 
the  defendant  company.  It  does  not  appear 
that  it  knew  of,  or.  In  the  ezerclae  of  reaMo- 
able  care,  should  have  discovered,  the  inse- 
curity of  the  "timber,  apparuitly  aoUd  and 
fixed,  but  In  reality  insecure,"  npon  whick 
plaintiff  stepped,  and  was  thrown  "to  the 
ground  beneath,  a  distance  of  twenty  or  tweo- 
ty-flve  feet"  In  brief,  then  Is  not  a  sclntiDt 
of  evidence  tending  to  show  that  ^aintiffe 
serious  Injury  was  tbe  result  of  any  ncgli- 
gence  of  tiie  defendant  company  or  its  agents. 
On  the  contrary,  tt  is  quite  clear  that  it  vas 
due  soi^  to  risk  Inddent  to  the  wot^  is 
which  plaintiff  and  his  ctdabca-ers  were  en- 
gaged, Tlx.  in  diamantling  the  company's  de- 
vated  structures  or  trestle  work  at  Seven- 
teenth and  rilbei*t  streets,  preparatory  to  the 
extension  of  Its  d^t  TUa  work  involved 
the  taking  up  of  tbe  flooring  on  the  trestles, 
the  removal  of  tbe  plates  by  which  tbe  rails 
were  secured,  and  the  taking  up  <tf  the  rails 
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ttaenuelTes.  In  tbns  dmoltohing  tbe  atroc- 
tnre  and  remoTlng  tbe  material.  It  was  neces- 
Bary  far  tb6  men  engaged  thweln  to  pau  to 
and  fro  over  the  partially  dlamantled  struo 
tore.  The  risk  of  such  an  employment  must 
have  been  obvious  to  any  aaa.  It  was  an  or- 
dinary and  apparent  risk  necsesnrlly  Incident 
to  tbe  employment  There  vnm  thwefore  no  < 
error  In  refodng  to  take  off  the  Judgment  of 
nonsuit.   Judgment  affirmed. 


SMITH  T.  BLDEB. 

(Snpreme  Court  of  PennsylTania.  AprB  22, 
1896.) 

AsBDMFsiT— AnriDAriT  or  DBraiias. 

In  asanmpih  for  fonr  Bums  of  money, 
two  of  tfaem  loaned  by  plaintiff  to  defendant, 
nod  two  of  them  adTanced  to  defendant  to  ip- 
rest  for  plaintiff,  which  aiims  the  atatement  of 
(.'{aim  alleges  defendant  did  not  inreat,  bat  ap- 
propriated to  hia  own  use,  an  affidavit  of  defenae 
IS  sufficient  to  carry  the  case  to  the  jury  wtiere 
it  admits  the  loans,  and  that  they  are  due,  and 
admits  the  odTanconent  for  loT^tment,  bnt  al- 
WgeB  that  ^ej  vrece  Invested  in  stods  in  do- 
fi-ndant's  name,  with  the  koowledse  and  ap- 
l>roTal  of  plaintiff,  that  defendant  has  offered 
and  is  ready  to  asBigii  them  to  plaintiff,  and 
that,  onder  the  arrangement  by  which  defend- 
ant made  tae  inTestment.  he  waa  not  to  be  re- 
xiionsihle  for  the  resnlt  thereof. 

Appeal  from  oorirt  of  common  pleai,  Phila- 
delphia county. 

Assumpsit  by  Mraroe  Smith  against  Frank 
H.  BldOT.  Judgment  for  plalntltt  for  want 
of  a  sufficient  affidarlt  of  def«iB&  Defend- 
ant appeals.  Rerosed. 

Tbe  statement  of  plab>tlff*8  demand  was  as 
follows: 

"The  phiintUr,  Monroe  Smith,  comphihis  of 
tbe  defendant^  Frank  H.  Elder,  and  says: 
That  on  the  4tb  day  of  June,  189!l.  said  de- 
fendant requested  the  plaintiff  to  lend  to  him 
tbe  sum  of  ¥2,500  for  ttffee  months,  and  the 
defendant  then  and  there  stated  orally  to  tbe 
i>lalntlff  that  he  would  glre  to  tbe  pUlntlff, 
as  security  for  said  loan,  his  (defmdant's)  in- 
terest In  a  Fibre  patent;  and  thereupon  the 
plaintiff,  at  the  dty  of  PhUadelpbla,  did  lend 
to  ssld  defendant  the  stun  of  f2,C00,  fer 
wblcb  defendant  then  and  there  made  and 
dellTered  to  plahitlff  bis  certain  promissory 
note,  a  copy  of  which  Is  as  follows:  12,600. 
Philadelphia,  June,  4.  1801.  Three  months 
atter  date,  I  promise  to  pay  to  the  order  of 
:klonroe  Smith.  Esq.,  twenty-flre  hundred  dol- 
lars at  Centennial  National  Bank,  without  de- 
falcation, for  Talue  received.  No.  1.  Due 
Sept.  4th,  7th,  '01.  F.  H.  Elder.'  And  at 
tbe  same  time  the  said  dtfendant  also  made 
and  delivered  to  plalnUfl  a  writing,  a  copy  of 
wliich  Is  aa  follows:  'Philadelphia.  June  4. 
'01.  1  hereto  transfer  to  Monroe  Smith. 
Ksq..  of  8805  Locust  Street,  my  right,  title, 
and  interest  In  United  States  letters  patent 
No.  382.600  (Fibre  patent),  as  security  for  tbe 
payment  of  my  personal  note  for  twenty-flve 


hundred  dollars  ((2,50(9,  at  tiiree  months, 
due  September  4th,  Tth,  ISftl.  F.  H.  Elder.* 
And  phtlntiff  says  that  he  Is  the  true  and 
lawful  ownor  of  said  promissory  note,  and 
demand  for  paymoit  thereof  has  been  made 
upon  the  defendant,  who  has  admitted  the 
same  to  be  justly  due,  .but  has  refused,  and 
<  stlU  refuses  to  pay  the  same  or  any  part 
thereof,  and  the  whole  of  said  sura  of  92,900 
Is  Justly  due  and  owing  to  tbe  plaintiff  by 
the  defendant,  with  toterest  thereon  from 
September  Tth,  18M.  And  the  pUdntlff  fmv 
ther  says  that  be  has  caused  the  records  of 
the  patent  office  at  Washington.  D.  C,  to  be 
examined,  and  that  tbe  letters  patent  No. 
382,009  are  not  and  were  not  fl>r  a  Fibre  pat- 
ent, but  are  for  a  patent  Issued  May  8,  188S, 
to  Charles  W.  F.  Holbrook,  Newark,  N.  X. 
for  dental  abrading  dUdc.  And  the  plaintiff 
says  that  said  def^dant  bad  not  at  the  time 
be  obtained  said  loan  of  |2,500  any  owner- 
ship or  interest  In  said  patent  Na  382,000, 
and  has  not  since  bad,  and  has  not  now  any 
ownership  or  Interest  In  said  letters  patent 
No.  382,eoa  And  phihitlff  further  says  that 
heretofore  on  October  18.  1882,  the  defend- 
ant made  and  delivered  his  promissory  note 
to  the  plahitlff,  a  copy  of  which  Is  as  follows: 
•$50.00.  Phltodelphla,  Oct  17.  1892.  Thirty 
days  after  date,  I  promise  to  pay  to  tbe  order 
of  Monroe  Smith  fifty  (960)  dollars,  at  GIO 
Sansom  street,  without  d^lcation.  Value 
received.  No.  1.  Due  Nov.  lOtb.  10th.  F. 
H.  Elder.*  And  the  pklnttff  says  that  he  Is 
the  true  and  lawful  bolder  and  owner  of  said 
note,  and  that  the  same  has  been  presented 
for  payment  at  the  time  and  place  named 
therein,  for  payment,  and  payment  thereof 
has  been  refused;  and  demand  for  payment 
thereof  has  been  made  upon  the  defendant, 
who  has  admitted  tbe  sum  to  t>e  doe  but  has 
refused  and  still  refuses  to  pay  the  same  or 
any  part  thereof,  and  the  whole  of  said  sum 
of  $50  Is  Justly  due  and  owing  to  the  pUlU' 
tiff  by  the  defendant,  with  Interest  thereon 
from  November  10,  1802. 

"And  j;)lalutiff  further  says  that,  at  the  re- 
quest of  the  defendant,  he  advanced  to  the 
defendant,  on  the  20th  day  of  Blay,  1800,  at 
tbe  dty  of  PhUadelphht,  the  aum  of  five  thou- 
sand dtdlars  upon  tbe  oral  promise  and  un- 
dertaking of  tbe  defendant  then  and  tbere 
made  to  the  plaintiff  that  be  (the  defendant) 
would  Invest  said  som  of  five  thousand  dol- 
hirs  for  the  pUintlff  In  smnething  tiiat  would 
pay,  and  that  he  (the  defendant)  and  tbe 
pliUntlff  woQld  divide  the  pnAta  arising  from 
said  investment  between  them;  and  plaintiff 
says  that  defendant  has  not  Invested  said 
sum  of  five  thousand  dollars  or  any  part  of 
it  for  him  (the  plaintiff),  and  has  not  re- 
turned or  made  any  account  of  any  profit 
arising  from  any  Investment  tiiereof  to  tbe 
plataitiff.  but  has  wholly  refused  so  to  do, 
and  has  wrongfully  and  ftandnlently  appro- 
priated the  whole  of  said  sum  of  five  thou< 
sand  doUars  to  his  (defendant's)  own  use; 
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ana,  although  paymwt  ttam^  hu  been  de- 
manded b7  the  plolntlffi,  defendant  haa  re- 
fused to  return  or  repay  aald  sum  of  fire 
thousand  doUara  or  any  part  of  the  same  to 
the  plalntlft,  and  the  whole  of  aald  sum  of 
Are  thousand  dollara  la  Jualiy  due  by  defend- 
ant to  plaintiff,  with  Intereat  thweon  from 
Slay  20,  ISSa  And  the  plaintiff  further 
avera  that  aald  defendant  haa  no  recelpta, 
<diedc8,  aaalgnments.  or  other  papera  ahow- 
ing  where  and  how  he  Invested  aald  aum  for 
the  plaInttff*B  account  And  the  plaintiff  foi^ 
ther  aaya  that  aald  defendant  baa  admitted 
that  he  received  the  said  aum  of  Are  tbou- 
aand  doUara  for  the  purposes  of  Investment, 
and  acknowledged  hla  Indebtedness  to  the 
plaintiff  for  the  same,  aa  anKsara  by  a  letter 
written  1^  aald  defendant  to  said  plaintiff  on 
the  lat  day  of  Decembo-,  1882,  and  received 
by  mid  plaintiff,  and  which  letter  the  aald 
plainUff  haa  now  In  hla  poaseaalMi,  a  true 
•copy  who-eof  la  as  follows:  'December  1, 
181^.  Monroe  Smith.  Esq.— Dear  Sir:  I  called 
■at  your  house  this  evening,  and  was  infonn- 
-fld  by  the  aerrant  that  yon  were  not  at  borne. 
I  am  very  sorry  not  to  have  seoi  you.  I 
want  to  do  what  I  can  to  reimburse  yon  for 
-m(aiey  loaned  me  for  colain  pttrposea  of  In- 
vestment which  I  have  up  to  this  time  been 
Quable  to  pay  batdc  Yon  know  the  leaaon 
why  I  have,  not  been  able  to  do  this  19  to 
thia  tlm&  You  also  know  that  I  nevor  d» 
sled  the  fact  that  I  am  Indebted  to  yau,  and 
sever  shirked  my  reaponslbllity.  You  alao 
know  that,  by  reason  of  the  fftilnre  of  these 
aame  Inveatmuits,  I  am  to  tiie  amount  of  my 
l&debtedneaa  to  you  Just  that  much  woise 
<tlt  than  nothing.  Do  you  not  think  It  would 
be  fair  to  give  me  a  chance  to  relmbnree  yon 
all  that  I  canf  It  Is  a  matter  of  much  Im- 
portance to  a  man  cf  year  poaitim  flnandal- 
ISt  but  of  course  not  much  to  me.  I  am  not 
very  happy  over  this  condition  of  affaita,  and 
do  not  believe  you  are  the  man  to  kick  an- 
other when  he  is  down.  I  will  call  on  yon 
to-monow,  Friday,  evening,  if  you  will  be  at 
home.  Will  you  not  kindly  let  me  know  If 
It  will  be  oonvenlent  to  yon?  Sincerely,  F. 
H.  Elder.*  And  the  j^alntlff  further  avera 
that  shortly  before  the  said  lett^  of  the  said 
defendant,  F.  H.  E^er.  waa  written,  the 
plaintiff  asked  the  said  defendant.  Bldert 
bow  and  where  he  bad  invested  the  aald  sum 
of  95,000,  and  he  (the  d^ndanl^  refused  to 
tBtato  what  InveBtnusit  he  had  made  of  the 
same,  and  aduwwledged  tliat  be  owed  the 
aald  money  to  the  plalntii^;  that  subaeqoent- 
1j  the  defendant  dalmed  tliat  he  haa  Inveat- 
ed  the  said  sum  of  Ave  thousand  dollars  In 
■one  hundred  shares  of  the  capital  etoi^  of 
the  Kennedy-Groewith  Blectric  Company,  a 
corporation  orsanixed  under  the  laws  of  New 
Jersey.  The  plaintiff  tnrUier  avers  that  aald 
■allegation  of  the  defradnnt  la  untrue.  The 
plaintiff  farther  avers  that  the  defendant 
agreed  on  hla  own  behalf,  and  not  for  the 
.plalAtUE,  to  parchase  two  huudi-ed  sharea  of 


the  Kennedy-Groewith  raecMe  Onmpany 
from  one  G.  W.  Kenaedy.  on  the  Itb  day  of 
June.  1880,  under  the  following  affrwinent 
and  receipt:  'PhUadelphia,  June  7,  '8Q1 
Rec'd  of  F.  H.  Elder  ftve  bnndred  dollars  on 
account  of  Investment  of  five  tbooaand  In  my 
electric  company.  Twms  ct  above  Invext- 
ment  of  96.000.  vHui  9&00  In  casb  aa  above: 
9500  in  caab  withftn  10  daya;  91.OOO  In  casb 
within  60  days;  93,000  in  cash  within  ',*> 
days,  On  payment  of  the  above  amouotf^ 
F.  H.  Elder  will  be  entitled  to  two  hundred 
shares  or  twen^  thonaand  dollars  of  tbe 
capital  stock  of  tiie  aforesaid  proposed  oont- 
pany.  C.  W.  Kennedy.'  If  this  la  In  any 
way  connected  wltii  the  investment  which 
the  defendant  claims  was  made  for  the  ac- 
count of  the  plalntitt  and  defoidant,  the  de- 
fendant never  oonq>tted  with  the  aald  agree- 
ment That  he  (the  defendant)  sumtequeiii- 
ly-  paid  In  all  ^000  upon  the  said  stock,  but 
not  for  or  on  behalf  of  the  plaintiff. 

"The  plaintiff  further  avers  that  the  said 
defendant;  who  was  to  act  as  tmstee  for  tLe 
plaintiff  In  the  Investment  of  said  95.000,  has 
not  aa  such  trustee  any  docnmentur  evi- 
dence to  show  the  said  luvestmMt  and  has 
never  produced  or  shown  to  plaintiff  any  re- 
ceipt, agreement,  check,  or  any  othw  paper 
la  writing  showtng  that  he  (defraidant)  has 
invested  the  same  or  any  part  thereof  in  be- 
half Of  the  plaintiff  In  the  stock  of  tbe  Ken- 
nedy-OroBwlth  Electric  Company,  or  la  any 
othwway  whatever.  Andplalntlflfnrtfaaraays 
that  on  tbe  8tii  day  of  Febroaiy,  1880,  at  tbe 
dty  of  PhUadelittIa,  tbe  defendant  stated 
orally  to  the  phiintiff  that  aeveral  paxtles  bad 
u  option  to  pnrciuse  patents,  the  pn^rty  of 
one  Oharlea  F.  Wbiiaer,  for  ^000,  and  that. 
If  the  ^intiff  would  advance  to  Urn  (de- 
fendant) the  sum  of  one  thoaaand  dollan.  he 
(defendant  wouM  In^  for  tbe  ^abrtUt  for 
said  one  thousand  dollars  a  <HM-flfth  Interest 
la  aald  patente;  and  theienpon  the  pbUntlff. 
relying  tqxm  said  promise  and  andartaktng 
so  made  to  him  by  the  defendant,  ttd  ad- 
vance to  tba  defendaatt  at  Philadelphia,  cm 
the  Sth  day  of  February.  1802,  tlie  aum  of 
one  thousand  dollars,  and  at  the  same  ttane 
the  defendant  did  make  and  deliver  to  the 
phUntiff  a  writing,  a  copy  of  which  Is  as  fol- 
lows: 'Phlladelpbla,  Feb.  8.  1S82.  Rec'd  of 
M<mroe  Smith,  Esq..  91,000,  to  be  devoted  to 
fund  for  purchase  ot  patents,  die  prapevty  of 
Oharies  F.  Winkler.  The  said  patenta  to  be 
the  foundation  for  formatUm  ot  ICannCictiir^ 
lug  Co.,  and  entitle  Monroe  Smith  to  fifty 
sharea  of  the  capital  stock,  full  paid  and  mi- 
asaesaaUe.  The  aald  91f000  to  be  refunded 
when  final  settlement  Is  made  with  the 
above  company.  F.  H.  Elder.'  And  the 
plaintiff  says  that  ttte  defoidant,  after  re- 
c^vlng  the  said  aum  In  trust  ftor  said  pur- 
pose, did  not  purchase  said  pataota  ot  safd 
Winkler,  or  any  part  of  tiie  same,  and  did 
not  obtain  any  Interest  ther^  Cor  him  (the 
plaintiff),  snd  never  rectfred  any  asatgnment 
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whatever  for  the  plaintiff  for  tbe  same,  and 
caunot  produce  or  bUow  any  receipt  or  other 
paper  or  document  showing  the  purchase 
thereof  or  any  title  therein  for  the  plaintiff; 
and  that  the  defendant  never  recelred  said 
fifty  shares  of  capital  stodi,  or  any  part 
thereof,  nor  can  be  produce  the  same  to  give 
the  plaintiff,  and  the  said  f 1.000  has  not  been 
refunded  to  the  plaintiff  by  the  defendant, 
nor  any  part  thereof.  And  the  plaintiff  fur- 
ther says  that  the  defendant  has  wronsfully 
and  fraudulently  ai^roprlated  the  whole  of 
the  said  sum  of  91.000  to  bis  (defendant's) 
own  use,  and,  although  demanded,  defendant 
has  refused  to  return  or  repay  said  sum  of 
$1,000.  or  any  part  of  tbe  same,  to  tbe  plain- 
tiff, and  the  whole  of  said  sum  of  $1,000  is 
Justly  due  by  the  defendant  to  the  plaintiff, 
with  intM«at  thereon  from  Fedbruary  8, 1892." 

Defendant's  affidavit  of  defense,  supple- 
mentary affidavit  of  defense,  and  second 
supplementary  affidavit  of  defense  were  as 
follows: 

Affidavit  of  Defense. 
"Frank  H.  EUder,  being  duly  sworn  a(^ 
cording  to  law,  deposes  and  says:  That  he 
Is  the  defendant  In  the  above-entitled  case, 
and  that  he  has  a  Just,  true,  fnll,  and  fegal 
defense  to  a  part  of  the  plaintiff's  claims  of 
the  followiDg  nature  and  character,  to  wit: 
That  b«  dtd  on  OT  about  the  4th  day  of  June, 
1881.  borrow  from  tbe  said  plaintiff  tb«  sum 
of  twenty-ftre  hnndred  dollars,  and  has  not 
repaid  the  said  sum  owing  to  his  utter  in- 
ability to  do  so;  and  toe  admits  that  tber* 
is  now  dne  and  owing  to  tbe  said  i^alntlff 
by  blm  (tbe  said  defendant)  the  said  snm  of 
twenty-flve  hundred  dollars,  with  interest 
from  the  maturity  of  bis  note.  Th4  said 
defendant  has  npon  several  occasions  offered 
to  confess  Judgment  therefor  to  the  said 
plaintiff.  That  he  did  give  a  note  for  the 
said  loan  to  the  sold  plaintiff,  of  which  the 
note  set  forth  in  the  plalntlflTs  statement  of 
olalm  appears  to  be  a  true  copy.  That  be 
also  gave  to  tbe  said  plaintiff  a  writing  as 
an  additional  security,  of  which  that  set 
forth  In  tbe  [dalnttff's  statement  of  claim 
appears  to  be  a  true  copy.  That  the  de- 
fendant waa  and  now  is  a  holder  and  owner 
of  an  Interest  In  the  patent  refeiTed  to  In 
tlie  said  writing.  That  the  patent  No.  382,- 
4109,  referred  to  In  the  sold  wrltlug,  was  a 
number  glrsD  to  the  matter  in  the  course  of 
the  application  for  the  said  patent,  and  tbe 
plaintiff  was  well  aware  at  the  time  that 
tbe  said  number  383,009  wa«  not  a  number 
fglreu  to  tbe  patent  complete  and  issued. 
1ba.t  the  said  patent  was  issued  under  the 
namber  468,111,  and  that  the  assignment  to 
the  wid  defendant  ot  the  said  Interest  of  the 
defendant  therein  beers  date  the  14th  day 
of  February,  1891,  and  was  recorded  at 
Washington,  April  14^  1892,  In  Liber  Q  45. 
p.  339,  of  Transtsrs  of  Patente.  That  tbe 
said  defendant  showed  to  the  said  plaintiff 
the  said  assignment  and  the  certlQciate  of 
tbe  recording  thereof,  and  at  a  later  daM^ 
v.:ilA.nu.ll — 17 


to  wit.  In  May,  1894,  the  defendant  again 
gave  to  the  said  plaintiff  a  full  statement  of 
this  matter,  with  the  true  numtter  of  this 
patent  and  complete  particulars  as  Rivpii 
above,  by  filing  and  serving  his  affidavit  of 
defense  In  a  certain  suit  Instituted  U]Min 
these  same  claims,  and  subsequently  with- 
drawn by  the  plaintiff,  as  appears  of  i-ec- 
ord  in  this  coart  of  March  term,  ISIU  (No. 
251).  That  the  said  defendant  has  rei)ent«»iT- 
ly  offered  to  execute  In  favor  of  the  said 
plaintiff  any  more  complete  assignment  and 
transfer  of  bis  Interest  In  the  enld  patent, 
but  the  said  plaintiff  has  refused  to  accept 
thereof. 

"As  to  the  second  note  set  forth  iu  tlie 
plaintiff's  statement  of  claim,  being  datvil 
October  17,  1892,  for  the  sum  of  fifty  dol- 
lars, this  defendant  admits  that  it  Is  due 
and  owing,  but  denies  that  any  demand  has 
I  ever  been  made  upon  him  for  the  payment 
thereof  until  the  service  of  the  plaintiff's 
statranent  In  the  first  case  Instituted  upon 
the  claims  made  in  this  suit,  and  referred 
to  above.  Deponent  further  deposes  and 
says  that  he  did  receive  from  the  said  plain- 
tiff on  or  about  the  20th  day  of  May.  1890. 
the  sum  of  five  thousand  dollars,  claimed 
In  the  third  page  of  the  plaintiff's  statement 
of  claim,  with  the  understanding  and  agree- 
ment that  he  (the  said  defendant)  should  In- 
vest it  In  his  (the  said  defendant's)  name  for 
the  mutual  benefit  and  profit  of  the  said 
plaintiff  and  said  defendant,  and  that,  in 
pursnance  of  the  said  agreement  and  under- 
taking, he  did  so  Invest  It,  and  It  has  remain- 
ed and  is  now  so  Invested,  and  that  he  (the 
aold  defendant)  has  not  and  did  not  at  any 
time  appropriate  the  whole  or  any  part  of 
the  said  sum  of  five  thousand  dollars  to  bis 
own  use;  that  the  said  sum  of  $5,000  was 
invested  in  the  purchase  of  100  shares  of 
stock  of  tbe  Kennedy-Groswith  Electric 
Company,  a  corporation  Incorporated  nnder 
the  laws  of  the  state  of  New  Jersey;  that 
the  said  Investment  was  made  with  tbe  full 
knowledge,  consent,  and  approval  of  the 
said  plaintiff,  who  was  a  subscriber  to  tbe 
stock  of  tbe  said  company,  and  subsequent- 
ly a  director  thereof;  that  subsequently  the 
said  stock  of  the  said  the  Kennedy-Groswith 
Company  was  assigned  to  a  trustee,  and  ex- 
changed for  an  equal  number  of  shares  of 
the  stock  of  the  United  Columbian  Electric 
ComiMiny,  a  corporation  incorporated  under 
the  laws  <tt  the  state  of  New  Jersey;  that 
this  transfer,  assignment,  and  exchange  of 
stock  was  made  with  the  full  knowledge, 
consent,  and  approval  of  the  said  plaintiff; 
and  the  said  defendant  Is  now  the  lioldei*. 
for  the  benefit  and  Interest  of  the  said  plain- 
tiff and  of  himself,  of  the  said  stocks  of  the 
said  the  United  Columbian  Electric  Company, 
under  and  by  virtue  of  its  cei'llficate,  number 
119;  and  this  defendant  has  frequently  offer- 
ed to  and  is  now  and  has  ever  been  ready  and 
willing  to  transfer  tbe  said  stock  to  the  said 

plirintlff  wheuer«r  be  desires 
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transfer  shall  be  made,  but  that  die  said 
plaintiff  has  refused  to  accept  sncb  a  trans- 
fer of  the  said  stock  to  him.  AAd  the  de- 
fendant denies  that  he  Is  indebted  to  the 
said  pl^ntiff  in  any  sum  by  reason  of  the 
Raid  adrance  of  95,000  and  the  Inrestment 
thereof,  or  of  the  agreemrait  made  at  the 
time  of  the  said  adranceoient  and  Inrest- 
ment,  but  he  freely  acknowledges  the  plalnT 
tllTs  interest  in  the  said  stock  of  the  United 
Columbian  Electric  Cknnpany,  and  Is  ready 
to  assign  and  transfer  the  same  to  him  at 
any  tlma  It  is  tme  that  the  defendant  did 
write  to  the  plaintiff  such  a  letter  as  given 
upon  the  fourth  and  fifth  iMges  of  the  plain- 
tiff's stetement,  of  which  that  set  forth  In 
the  plaintiff's  statement  may  be  a  true  copy. 
As  to  the  accuracy  of  the  copy,  the  defend- 
ant cannot  at  this  time  admit  The  defend- 
ant dalles  that  the  said  letter  Is  or  was  an 
acknowledgment  of  an  Indebtedness  by  the 
defendant  to  the  plaintiff  as  set  forth  In  the 
platntlfl's  statement,  to  wit,  the  said  al- 
leged  Indebtedness  of  five  thousand  dollars; 
and  defendant  arers  that,  when  said  letter 
was  written,  it  was  not  Intended  for  or  to 
eipresB  any  such  acknowledgment  of  In- 
debtedness as  Is  alleged  In  plaintiff's  state- 
ment And  defendant  further  deposes  and 
says  that  he  did  not  In  the  said  letter,  or  at 
any  time  or  place,  or  In  any  manner,  ever 
acknowledge  that  he  owed  to  the  said  plain- 
tiff the  sum  of  fire  thousand  dollars  as 
aforesaid,  or  any  other  sum  or  sums  ex- 
cept only  such  Bume  as  he  admits  herein  to 
be  due  and  owing.  And  defendant  denies 
that  he  recelred  or  at  any  time  held  the 
said  sum  of  money,  or  any  sum  of  money, 
as  a  trustee  for  plaintiff,  but  that  the  entire 
matter  of  the  sum  of  five  thousand  dollars, 
as  set  forth  on  pages  three,  four,  five,  and 
six  of  the  plaintiff's  statement  Is  a  matter 
of  copartnership  agreement  and  business, 
and  that  the  defendant  should  not  be  called 
upon  to  answer  In  the  form  of  proceeding 
chosen  by  the  plaintiff  in  this  suit,  but  that 
the  plaintiff  should  proceed.  If  at  all,  In  a 
more  appropriate  form  and  manner.  And 
deponent  further  deposes  and  says  that  he 
invested  the  entire  sum  of  ^,000  In  strict 
compliance  with  hla  agreement  with  this 
plaintiff  as  aforesaid,  and  never  at  any  time 
agreed  to  become  personally  liable  for  the 
results  of  the  said  InTestments,  nor  as- 
sumed any  personal  liability  for  the  return 
of  the  said  amount  of  $6,000  to  the  said 
phiintlff. 

"And  the  sfUd  defendant  further  deposes 
and  says  that  be  received  from  the  said  plain- 
tiff on  or  about  February  8,  1892,  the  advance 
of  one  thoiisand  dollars  referred  to  on  the 
fourth  page  of  the  plaintiff's  statement  of 
claim,  for  the  purpose  of  Investment  for  the 
mutual  benefit  and  advantage  of  the  said 
plaintiff  and  the  said  defendant  and  invested 
It  In  accord  with  an  agreement  and  under- 
standing made  at  the  time  witli  the  said 
plaintiff,  and  that  be  has  not  and  did  not  at 


any  time  appRqirlate  tiie  said  sum  of  on^ 
tlunisand  dollars  or  any  part  thereof  to  bif 
own  QB^  but  that  be  did,  in  pursuance  of  lii^ 
agreemott  with  tbe  said  plaintiff,  and  wi!;> 
the  said  plaintiff's  fidl  knowledge,  coafem. 
and  at^roral,  invest  the  said  amoiint  In  tbe 
purchase  of  a  certain  intarest  in  certain  par- 
ent rights,  and  did.  In  pursuance  of  his  agree- 
ment with  the  said  pblntlff,  use  aald  Intenct 
In  said  patent  rights  aa  tlw  foimdatlcHi  with 
o^er  Interests  for  the  formatioi  of  a  manv- 
factnrlng  company,  and  dUI  aecore  for  the 
said  plaintiff  fifty  shares  of  atodk  ot  tbe  said 
company,  and  dM  secure  tbe  enactmait  of 
resolution  of  the  stockholden  and  the  di- 
rectors of  the  said  company  proTidlng  for  '.Ik 
payment  of  tbe  cxi^nei  purchase  UMmey  ex- 
pended for  the  said  patents.  Tbe  name  of 
tbe  said  company  was  tbe  Columlvlan  Elec- 
tric Company,  a  corporation  Incorporated  oa- 
der  the  laws  of  the  state  of  New  Jera^.  Tbe 
said  fifty  sbarefl  of  stock  In  the  aald  CoiuD^ 
blan  Electric  Cranpany  were  assigned  to  a 
trustee,  and  exchanged  for  an  equal  nuniinr 
of  shares  of  stock  in  the  United  Columbtaa 
Mectrlc  Company,  another  Cf^^ration  lu- 
corporated  under  the  laws  of  tbe  state  of  Nt-w 
Jersey,  and  which  assumed  all  of  tbe  UahilJ 
ties  of  the  said  Columbian  Blectrlc  Compau;. 
And  this  defendant  until  a  recott  date,  to 
wit  about  August  verily  believed  that 
the  said  purchase  money  wooM  be  refunded 
by  the  said  tbe  United  Cdomblan  Klectric 
Company,  and  still  believes  that  the  said  coid- 
pany  would  have  been  able  ere  this  to  bsiTv 
so  refunded  It  had  it  not  been  tor  colain  3l>- 
tlon  of  the  said  plaintiff.  And  this  defenduu: 
Is  now  the  holder  for  the  said  plaintiff  of  th^ 
said  fifty  shares  of  stock  of  tbe  aald  tbe 
United  Columbian  Electric  Company,  and  1$ 
and  ever  has  been  ready  and  willing  to  traL» 
f  er  the  said  stock  to  the  said  plaintiff  when  b  ■ 
will  accept  thereof,  and  has  offered  to  v 
transfer  the  said  fifty  shores,  bat  tbe  ssdJ 
plaintiff  has  refused  to  acc^t  them. 
fendant  did  not  agree  to  purchase  a  one-fiftL 
interest  in  said  patents^  And  this  defeodan: 
further  deposes  and  says  that  all  of  tbe  io 
vestments  and  changes  in  form  or  mann»'  of 
Investment  and  the  assumption  of  the  lia- 
bilities of  the  Colambian  Electric  Coupauf 
by  the  United  Columbian  Electric  Compaiiy 
was  with  the  full  knowledge,  consent  and 
approval  of  the  said  plaintiff,  and  that  for 
reason  herein  given,  a  final  settlement 
not  yet  been  made  of  this  matter;  and  thte 
defendant  denies  that  he  Is  indebted  to  tbe 
said  plaintlfT  In  any  stun  by  reason  of  the 
said  advancement  of  $1*000  or  tbe  said  In- 
vestment or  the  said  agreement  save  only 
that  he  acknowledges  tbe  plaintiff's  intereet 
in  the  said  fifty  shares  of  stock.  And  tbe  said 
defendant  furth^  deposes  and  says  that  be 
did  not  receive  tbe  said  sum  at  tme  tboosaud 
dollars  in  trust  or  upon  any  trust  or  trusts 
save  only  as  herein  stated.  All  of  which  tte 
defendant  expects  to  prove  at  tbe  trial  of  tbe 
said  casa"  ^  , 
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Supplementary  Affidavit  of  Defense. 

"And  now,  18th  December,  1884,  Prank  H. 
Slder.  defendant  In  abOTe^tltled  cause, 
romes,  and  by  permlsBlon  of  eonrt,  first  had 
and  obtained,  files  tbls,  bis  supplementary 
atfidarlt  of  defeiae.  Frank  H.  Elder,  de- 
fendant as  aforesaid,  being  dnly  sworn  accord- 
ing to  law,  deposes  and  says:  I  have  already 
tiled  in  this  case  an  aflidavlt  of  defense,  show- 
ily a  Jnst,  true,  full,  and  legal  defense  to  so 
mndi  of  the  platntlfTs  claim  as  Is  set  fortb 
OB  pages  3,  4,  6,  6.  7,  and  S  of  the  plaintiff's 
statement  In  tbls  case,  relating  to  hla  claim, 
respectively,  for  the  sums  of  f5,000  and  fl,- 
1)00,  liavlng  admitted  to  be  due  those  sums 
which  be  claims  upon  pages  1  and  2  of  his 
*aid  statement:  but,  for  the  better  informa- 
tion of  the  plaintiff  and  of  the  court,  I  do 
depose  and  say  that  the  letter  dated  Decou- 
ber  1,  1882,  did  not  refer  or  relate  to  the  said 
Bums  of  96,000  and  fl.O0O,  or  claims  as  set 
rorth  In  plaintiff's  statemoit,  pages  3  to  8, 
md  was  not  and  Is  not  any  acknowledg- 
ment of  IndebtediwaB  as  to  those  two  said 
i-Iatms,  but  It  does  refer  and  adcnowledgea 
[faat  Indebtedness  which  I  have  admitted  In 
ny  affidavit  of  defense  already  filed,  to  wit. 
u  set  forth  on  pages  1  and  2  of  the  plalntifTs 
;tatem«it  for  ¥2,S00  and  $50,  respectively, 
ind  such  wu  the  Intent  and  purpose  of  the 
said  letter  when  written.  All  of  this  I  have 
ilready  averred  In  my  affidavit  of  defense 
ilready  filed.  I  do  not  admit  of  the  acciuacy 
>f  ttie  copy  of  the  letter  given  In  the  plain- 
En's  statement  I  further  depose  and  say, 
18  I  have  olrendy  averred,  that  I  did  not  at 
my  time  refuse  to  state  wliat  investment  I 
Lid  made  of  elthw  of  these  sums  of  9S,000 
ir  $1,000.  as  the  plabitlff  averred  on  page  5 
•f  his  statement;  but  tiiat  the  said  plaintiff 
uid  fall  knowle^  at  all  times  since  the  said 
iioney  came  Into  my  hands  where  and  how 
t  was  Invoted,  and  I  have  further  given 
ilm  a  complete  accounting  for  these  invest- 
nents  in  the  affidavit  of  defense  already  filed 
n  ttate  case,  and  also  In  the  affidavit  of  de- 
cnse  filed  In  this  court  in  May,  1804,  as  ap- 
icnrs  in  Smith  v.  Elder,  G.  P.  No.  3.  M.  T. 
M,  No.  281;  and  I  am  now  and  have  been 
t  all  times  ready  and  willing  to  transfer  to 
he  plaintiff  all  of  the  stock  In  which  he  has 
ny  eqidty  whatever  which  I  have  received 
s  the  result  of  these  copartnaship  Invest* 
nents,  and  have  offered  to  do  so  in  the  af- 
davit  ot  defense  already  ffied  in  this  case, 
nd  also  In  that  filed  In  the  aforesaid  former 
use,  to  wit,  1.V)  shares  of  the  capital  stock 
r  the  United  Colombian  Blectrlc  Co.,  but 
bis  plaintiff  refuses  to  accept  thereof.  As 
)  the  paper  a  copy  of  which  Is  set  forth 
n  iKige  6  of  the  plaintiff's  statement,  I  can- 
ut  admit  of  the  accuracy  of  the  copy.  It 
Pl>car8  to  have  been  a  memorandum  made 
y  C.  W.  Kennedy,  and  not  made  tx  signed 
y  me.  Bat,  for  the  information  of  this  plain- 
rr.  I  depose  and  say  that  1  did  re(»lve  200 
hni-es  of  stock  of  the  Kenuedy-Oroswith 


Electric  Co.  from  the  aatd  O.  W.  Kennedy, 
but  not  for  or  on  account  of  this  sum  ot  $5,- 
000  claimed  by  the  plaintiff.  100  shares  of 
the  said  stock  I  purchased  from  the  said  G. 
W.  Kennedy  on  my  own  bebolf,  for  valuable 
considerations,  moving  from  me  to  the  said 
C  W.  Kennedy,  and  In  no  way  connected 
with  the  claims  In  this  case.  That  the  other 
100  shares  of  the  said  stock  was  purcliaaed 
by  me  from  the  said  C.  W.  Kennedy  for  and 
on  account  of  and  in  compliance  with  my 
agreement  with  this  plaintiff,  and  for  the 
said  100  shares  of  stock  I  paid  in  full  the  smu 
of  $6,000,  being  the  money  received  from  this 
plaintiff,  all  of  which  I  expect  to  prove  at 
the  trial  of  this  cause.  It  is  not  true,  as  the 
plaintiff  alleges,  that  I  *pald  in  aU  $2,000  upon 
the  said  stock';  but  it  is  true  that  I  paid  the 
sum  of  $5,000  in  full  toe  100  shares  (and  no 
more)  of  the  said  stock,  and  that  I  have  docu- 
mentary evidence  of  this  fact,  which  I  shall 
produce  at  the  proper  time;  and  it  is  not  true 
as  the  plaintiff  alleges,  that  I  have  not  snch 
evidence.  And  I  furtho:  avw  that  I  have 
evldenoe  in  writing  showing  the  Investment 
of  the  said  sum  ot  $1,000  for  the  purchase  of 
patent  rights  on  behalf  and  In  pnrsuonce  of 
the  terms  of  my  agreement  with  this  plain- 
tiff, as  set  forth  In  hla  statement,  and  In  my 
affidavit  of  defense  already  filed,  and  as  de- 
tailed at  length  therein.  I  am  Informed  and 
believe  that  the  record  In  this  case  shows  such 
a  matter  of  copartnership  agreement  as  re- 
gards the  said  sums  of  $5,000  and  $1,000  as 
should  not  require  me  to  answer  In  a  suit  In 
assumpsit.  All  of  the  above  I  expect  to  prove 
at  the  trial  of  this  case." 

Second  Supplementary  Affidavit  of  Defense. 

"And  now,  this  Slst  day  of  December,  1804. 
Frank  H.  Elder,  defendant  In  above-entitled 
cause,  comes  and  flies  this  his  second  supple- 
mental affidavit  of  defense.  Frank  H.  Eldo-, 
defendant  as  aforesaid,  being  duly  sworn  so- 
cording  to  law,  deposes  and  says:  The  snm 
of  five  thousand  dollars  received  from  tiie 
plaintiff  In  this  case,  which  I  have  already 
averred  vos  Invested  with  13ie  knowledge 
and  consent  of  the  plaintiff  hi  one  hundred 
shares  of  the  capital  stock  of  the  Kennedy- 
Groswlth  Company,  was  paid  to  G.  W.  Ken- 
nedy in  payment  for  the  said  one  hundred 
shai-es  of  stock  upon  the  following  dates  and 
In  sums  as  follows:  On  Jtme  7.  1880,  $500; 
on  June  17,  1890.  $600;  <m  August  1,  1890, 
$1,000;  on  September  16,  1890,  $1,000;  on 
January  2, 1891.  $600;  on  February  13, 1801. 
$1,500.  And  defendant  further  deposes  and 
says  that  all  the  said  payments  In  purchase 
of  the  said  stock  were  made  1^  checks  in 
favor  of  the  said  G.  W.  Kennedy,  made  and 
signed  by  the  defendant.  F.  H.  Elder,  and 
drawn  upon  the  Centennlikl  National  Bank  of 
the  City  of  Philadelphia,  aU  of  whkdi  checks 
were  duly  presented  and  paid  to  the  said  0. 
W.  Kennedy.  And  the  defi'iidant  denies  that 
the  memorandum  dated  June  7. 1800,  purport- 
ing to  be  signed  by  C.  W.  Kenuedy^and  set 
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forth  In  the  plaintiff's  statement,  Is  a  true 
and  correct  account  of  hin  nfrreenient  or  trans- 
action with  the  said  C.  W.  Kennedy;  bat  that 
the  true  facta  as  to  the  purcliase  of  stock  by 
this  defendant  from  C.  W.  Kennedy,  and  as 
to  the  agreement  between  this  defendant  and 
plaintiff  In  reference  thereto,  are  set  forth  In 
this  defmdant's  affidavit  and  supplemental 
affidavit  of  defense  already  filed.  And  de- 
fendant further  deposes  and  says  that  the  one 
thousand  dollars  which  he  has  already  aver- 
red was  invested  In  pursuance  of  his  agree- 
ment with  said  plaintiff,  with  his  fnll  knowl- 
edge and  consent,  In  the  purchase  of  an  inter- 
est of  certain  patent  rights,  was  paid  for  the 
purposes  agreed  upon,  in  the  manner  already 
given,  to  C.  F.  Winkler  on  April  20, 1892;  the 
said  payment  being  made  by  one  check  for 
one  thousand  dollars  in  favor  of  the  said  O. 
F.  Winkler,  drawn  upon  the  Centennial  Na- 
tional Bank  of  the  City  of  Philadelphia,  made 
and  signed  by  F.  H.  Elder,  this  defendant, 
said  check  being  duly  presented  and  paid  to 
the  said  C  F.  Winkler.  And  deponent  fur- 
ther says  that  he  denies  that  he  agreed  with 
plaintiff  that,  if  he  would  advance  him  one 
tboaaand  dollars,  he  (defendant)  would  buy 
for  the  plaintiff  a  one-flfth  Interest  In  patents, 
the  projjerty  of  one. Charles  F.  Winkler,  and 
says  that  the  agreement  was  as  follows:  Tliat 
the  said  sum  of  one  thousand  dollars  should, 
in  connection  with  certain  sums  advanced  by 
certain  other  Investors,  be  used  In  the  pnr- 
chase  of  the  said  patent  rights,  and  that  the  : 
said  patent  rights  were  to  be  used  for  the 
formation  of  a  manufacturing  company,  said 
company  to  be  formed  under  the  laws  of  the 
state  of  New  Jersey;  and  upon  the  formation 
of  said  company  the  plaintiff  was  to  receive 
fifty  shares  of  the  stock  of  said  company,  full 
jMiid  and  unassessable,  as  is  sot  forth  In  copy  of 
the  written  agreement  found  in  the  plaintiff's 
statement  That  the  said  patent  rights  were 
purchased  In  pursuance  of  said  agreement, 
and  were  assigned  to  the  Columbian  Electric 
Company,  a  manufacturing  company,  Incorpo- 
rated under  the  laws  of  the  state  of  New 
Jersey,  In  pursuance  of  said  agreement  And 
said  defendant  further  deposes  and  says  that 
thet%  has  not  at  any  time  been  recdved  by 
him  any  gain  or  profit  arMng  from  the  in- 
vestment of  these  sums,  nor  In  any  manner, 
or  from  the  transactl<»is  r^erred  to  herein, 
or  from  the  sums  received  from  the  plaintiff. 
All  of  which  the  defendant  expects  to  prove 
at  the  trial  of  this  case." 

.Toseph  W.  Kenworthy  and  Allen  H.  Gange- 
wer,  for  appellant.  Alfred  Driver  and  J. 
Warrwi  Coulston,  for  appellee. 

STERRETT,  C.  J.  We  are  all  satlsfiod 
that  the  averments  contained  in  the  afildavits 
of  defense  are  quite  sufficient  to  carry  this 
case  to  a  Jury.  The  learned  court,  therefore, 
erred  In  entering  Judgment  against  the  de- 
fendant for  want  of  a  sufficient  affidavit  of 
defense.  Judgment  reversed,  and  a  proce- 
dendo awarded. 


RICHARDSON  fctal.  v,  ATLAS  NAT.  BA.XK 
OF  CHICAGO. 
(Supreme  Court  of  Pennsylvania.  Ainnl 
IS&o,) 

Bau  or  Ladiko  —  Tkaiisfbb  —  Avtachmbxt  to 
DsArr— RiQBra  or  Tbaksfikbb— IxiKHUEMiOiTi 
— Attachment  or  Pbopertt  Covekbd  bt  B;lij 
or  Ladino, 

1.  The  indorsement  by  N.  of  the  work 
"Deliver  to  order  of  J.,"  on  bills  of  lading  mi<it 
"to  the  order  of  N.,  ootlfT  i."  and  laautsl  luc 
goods  shipped  by  N.  to  nimself  as  consign--, 
will  not  affect  the  rights  of  the  A.  bank,  to  wh>  1 
N.  sent  diem,  attached  to  a  draft  on  J.,  pnjaM' 
to  A.'s  order;  it  being  obvious  diat  the  deliv- 
ery of  them  was  intended  as  a  pledge  of  the  ivup- 
erty  mentioned  in  them  as  secnrity  for  the  mia 
advanced  or  paid  on  the  draft. 

2.  Where  one  to  whom  bills  of  lading  si- 
tachod  to  a  draft  are  delivered,  and  who  thavui>- 
on,  by  Act  Sept.  24,  1866.  Is  to  be  deem<>d  t*i-> 
owner  of  the  property  pledped.  is.  rni-''^  xh-^ 
provisions  of  Act  Jane  13,  1874,  made  u 
iiisbee  on  the  property  being  attached,  he  can. 
on  aecnring  diBSOiution  of  the  attachment.  »-^\ 
giving  notice  to  the  attaching  creditors,  sell  tb<> 
property  at  auction,  without  an  order  of  coon, 
and  withoat  bebig  liable  if  the  proper^,  whict 
does  not  sell  for  enough  to  pay  the  hatm,  does  b-« 
sell  for  Its  actna]  value,  his  bond  on  secnring  •lis- 
solution  providing  only  that  he  lAall  retain,  sub- 
ject to  such  judgment  as  plaintiff  may  recovn. 
80  much  of  the  property  as  shall  remain  aft>« 
payment  oat  of  it  of  garnishee's  and  any  prl « 
liens. 

Appeal  from  court  of  common  pleas.  Al- 
legheny county. 

J.  II.  Richardson,  trading  as  J.  H.  Rich- 
ardson &  Co.,  having  a  claim  against  Murk^ 
Nathan,  by  writ  of  foreign  attachment  at- 
tached c»i:aln  property  In  the  bands  of  ilie 
Pennsylvania  Railroad  Company.  The  At 
las  National  Bank  of  Chicago,  having  pre- 
viously discounted  a  draft  of  said  Xatluiu. 
to  which  were  attached  bills  of  lading  f  >r 
the  property,  was  on  Its  petition  made  gar- 
nishee, under  Act  June  13,  1871,  and,  haviu.- 
obtained  a  dissolution  of  the  attachment, 
sold  the  property.  Plaintiff  obtained  a  vei^ 
diet,  and,  on  facts  agreed  on  by  counsel  as 
if  found  by  the  jury,  judgment  for  the 
amount  of  the  verdict  was  rendered  against 
garnishee,  from  which  It  appeals.  Be- 
versed. 

The  facts  agreed  on  by  counsel  In  the  na- 
ture of  a  special  verdict  were  as  follows: 

"Two  car  loads  of  Iron,  amouatin^  to  SSO.- 
700  pounds,  were  seized  while  In  the  pos- 
session of  the  Pennsylvania  Railroad  Co.  t>j 
the  sheriff  of  Allegheny  county  ou  an  at- 
tachment of  J.  H.  Richardson  &  Co..  tl;e 
plaintiff  herein,  against  Marks  Nathan,  ai 
No.  December  term,  1890,  common  plea> 
No.  1  of  Allegheny  county.  That  said  Iron 
was  shipped  by  Marks  Nathan  to  himself  as 
consignee,  at  Pittsburgh.  That  two  bills 
lading  were  issued  for  the  same,  which  wi^Te 
not  Indoi-sed,  'Not  negotiable,'  and  whi  ii 
wore  made  'to  the  order  of  Marks  Nathan, 
notify  J.  H.  Richardson  &  Co.'  That  saM 
bills  of  lading  were  indorsed,  'Deliver  to  Uw 
order  of  J.  H.  Ktcbardson  &  Co.,'  signed, 
'^klarks  Nathan  H.'  That  they  were  Urns  lu- 
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dorsed  when  the  attachsoent  was  servecl,  but 
were  afterwards  returned  to  Chicago,  when 
said  Indorsement  was  erased,  and  they  were 
Indorsed  In  blank  hj  Marks  Nathan,  per- 
sonally. That  on  November  24,  1800,  the 
Atlas  National  Bank  received  from  Marks 
Nathan,  the  above-named  defendant,  a  draft 
for  $531.41,  on  J.  H.  Richardson  &  Co.,  pay- 
able GO  demand  to  the  order  of  the  Atlas 
National  Bank,  to  which  draft  were  at- 
tached the  above-described  bills  of  lading, 
Issued  by  the  Pennsylvania  Railroad  Com- 
pany, a  common  carrier,  for  which  draft, 
with  btUs  of  lading  attached,  as  aforesaid, 
as  collateral  secnrlty,  the  Atlas  National 
Bank  paid  on  the  day  aforesaid  the  sum  of 
t^531.41.  That  said  draft  and  bills  of  lading 
were  duly  forwarded  to  the  Pittsburgh  Na- 
tional Bank  of  Commerce  for  collection,  and 
]>res;ented  to  J.  H.  Richardson  &.  Co.,  the 
plaintiff,  on  November  28,  1890.  That  at 
the  time  of  said  presentation  the  bills  of 
lading  were  Indorsed,  'Deliver  to  the  order 
of  J.  H.  Richardson  &  Co.,*  aod  signed, 
'Marks  Nathan,;  but  that  plaintiff  refused  to 
Accept  or  pay  for  the  same,  but  on  the  same 
day  Issued  this  foreign  attachment,  which 
was  served  by  the  sheriff,  and  the  Pennsyl- 
vania Co;  aforemld,  summoned  as  garnishee, 
and  said  scrap,  etc.,  placed  In  the  warehouse 
of  Union  Stoi-age  Co.,  at  Pittsburgh.  That 
the  draft  and  bills  of  lading  were  returned 
to  Chicago,  and  said  Indorsement  to  J.  H. 
Richardson  &  Co.  erased,  and  they  were 
tlien  and  there  indorsed  in  blank  by  Marks 
Nathan,  and  again  returned  to  the  Pitts- 
imrgh  National  Bank  of  Commerce,  and  pre- 
iiented  to  plaintiff,  J.  H.  RlchaiilBon  &  Co., 
who  again  refused  to  accept  or  pay  the 
same.  That  the  Atlas  National  Bank,  on 
December  20,  1890.  presented  Its  petition  to 
said  court,  with  such  representations,  as  by 
referenceto  said  petition  hereto  attachedwIU 
be  observed,  and  prayed  that  the  name  of 
said  Atlas  National  Bank  might  be  added  to 
the  record  as  garnishee;  that  a  rule  might 
l>e  ^rranted  upon  the  plaintiff  to  appear  and 
show  cauae  why  said  attachment  should  not 
be  dissolved  upon  its  giving  security  in  ac- 
cordance with  the  provisions  of  the  act  of 
asBembly  of  June  13,  1874,  to  which  plain- 
tiff appeared  and  made  answer  pro  ut; 
whereupon  the  Atlas  National  Bank  entered 
Into  security  In  the  sum  of  91,000,  condi- 
tioned, to  wit:  'If  so  much  of  the  said  scrap 
ffteel,  rails,  and  ends  as  shall  remain  after 
I  ho  settlement  or  payment  thereout  of  any 
lien  upon  any  of  the  said  scrap  steel,  rails, 
flud  ends  created  by  the  advance  of  money 
or  credit  by  the  said  bank,  and  also  all 
prior  liens  for  storage,  freight,  and  all  char- 
ties,  sliall  be  retained  in  the  bands  of  said 
tinnk.  to  answer  If  plaintiff  shall  have  exe- 
cution of  any  judgment  of  the  offects  of  de- 
fendant in  the  action,  attached  as  afoi-eaald, 
or  to  abide  the  further  order  of  court,  then 
tne  bond  to  be  void.'  Tli/it  the  property  was 
I  lien  taken  by  the  Atlas  National  Bank, 


which  was  made  garnishee  as  prayed,  and 
the  said  property  was  subsequently  sold  by 
the  said  bank  at  publle  sale,  without  order 
of  court,  but  with  notice  to  plaintiff  «t  the 
time  and  place  of  sale,  and  was  sold  tor  the 
price  or  gain  of  $623.03,  which  garnishee  re- 
oetred,  and  applied  flist  to  the  payment  of 
fright  and  other  charges  of  storage,  etc., 
to  the  amovnt  $107.11,  and  the  remainder, 
9416.03,  upon  Its  dalm.  leaving  no  bahince 
in  ItB  hands.  That  the  property  attached 
and  thva  Mid  at  the  time  It  was  attached 
woB  of  the  value  of  $880.08.  That  a  verdict 
was  taken  by  the  court  for  $37S.0S  In  favor 
at  the  plalntifl,  sul^ect  to  the  opinion  of  the 
court  whether  plaintiff  was  entitled  to  re- 
cover In  this  suit." 

Lazear  &  Orr,  for  appellant  A.  Leo.  Well, 
for  appellee. 

McCOLLUM,  J  TVe  think  the  indorse- 
ments on  the  bills  of  lading  cannot,  under 
the  circumstances  shown  by  the  special  ver- 
dict, be  justly  considered  as  injuriously  af- 
fecting the  rights  of  the  appellant  to  tlie 
property  specified  In  the  bills.  The  dellveiy 
of  them  was  obviously  made,  accepted,  and 
intended  as  a  pledge  of  the  pmperty  as  se- 
curity for  the  sum  advanced  or  paid  on  the 
draft  to  which  they  were  attached.  The 
purpose  of  the  parties  being  evident,  deliv- 
ery without  Indorsement  was  sufficient  to  ac- 
complish it.  Holmes  v.  Bank,  87  Pa.  St 
525.  The  Indorsements  which  are  thought 
by  the  appellee's  counsel  to  afford  his  client 
some  advantages,  and  to  abridge  the  rights 
of  the  appellant  in  this  contest,  were  In  the 
following  words,  to  wit:  "Deliver  to  the  or- 
der of  J.  H.  Richardson  &  Co."  These  in- 
dorsements were  probably  regarded  by  the 
consignor  as  nothing  more  than  a  direction 
to  the  pledgee  to  deliver  the  property  speci- 
fied in  the  bills  to  the  appellee  on  his  ac- 
ceptance and  payment  of  the  draft,  together 
with  charges  for  transpoi-tatlou.  storage,  etc. 
His  cancellation  of  the  indorsements  on 
their  refusal  to  honor  his  draft  Is  in  accord 
with  this  view  and  with  what  we  have  seen 
was  his  pui*po8e  in  delivering  the  bills.  The 
indorsements  were  not  Intended  to  qualify 
the  rights  of  the  pledgee,  and  we  cannot  as- 
sent to  a  construction  of  them  which  would 
defeat  the  common  purpose  of  the  parties  to 
tlie  transaction,  which,  we  think,  should  be 
considered  in  the  determination  of  this  Issue 
as  If  the  Indorsemeuts  had  not  been  made. 
Thus  considered,  the  effect  of  It  was  to  in- 
vest the  appellant  with  the  rights  of  a  pur- 
chaser of  the  property,  so  far  as  it  might  be 
necessary  to  exercise  such  rights  for  its  pro- 
tection. 2  Am.  &  Eng.  Bnc.  Law,  p.  243,  and 
cases  there  cited.  In  other  words,  the  ap- 
pellant after  the  delivery  of  the  bills,  must 
be  deemed  and  taken  to  have  been  the  own- 
er of  the  property  for  the  accomplishment 
of  the  purpose  for  which  it  was  pledged. 
Act  Sept  24,  1866  {P.  L.  1363;  Purd.  Dig.  p. 
145).  Having  acquired  this  p(Hiltl<Mi  by  tId- 
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tue  o{  tlM  delivery  to  it  of  the  bUls  of  lad- 
bag,  it  was  made  a  garnishee  of  the  proper^ 
t7  under  the  act  of  June  18,  1874  (P.  L>  285; 
Pnrd.  Die.  P-  1^)>  and  a>  such  applied  for 
and  obtained,  in  cimftmnltr  with  its  proTl- 
slona,  a  diasolution  of  the  attacliment.  The 
dlasolutlon  thus  effected  raleaeed  the  prop- 
erty from  the  graep  of  the  attachment,  and 
the  garnishee  sold  It  at  public  auction,  aftor 
haviiig  giren  due  notice  to  the  appellee  ot 
the  time  and  place  of  sal&  The  latter,  al- 
leging that  the  property  was  worth  moce 
than  it  was  sold  for,  was  allowed  to  ncant 
In  this  proceeding  a  judgment  f<n-  the  dlf- 
fei-ence  between  the  ram  obtataed  for  It  and 
Its  actual  value,  on  the  ground  Oiat  the  sale 
was  made  without  an  order  of  court  Was 
such  an  order  necessary  to  authorize  and 
TallOate  the  sale?  We  think  It  was  not 
A  sale  of  the  property,  or  so  much  thereof 
as  may  be  necessary  to  satisfy  liens  for  ad- 
vances and  for  freight  and  storage  charges, 
Is  evidently  contemplated  by  the  act  under 
which  the  appellant  became  a  party  to  the 
suit  The  bond  required  on  the  dissolution 
i>f  the  attachment  la  In  accord  with  this 
view.  It  provides  for  the  retention  by  the 
Kamishee^  for  the  purpose  stated  In  It.  of  so 
much  of  the  property  or  its  proceeds  as  shall 
remain  after  the  sale  of  the  whole -or  part  of 
it,  and  the  payment  of  such  Hens.  After 
seizure,  and  prior  to  the  dissolution  of  the 
attachment,  the  property  was  In  custodia 
legls,  and  could  not  be  lawfully  sold  with- 
out an  order  of  court;  but  after  the  attach- 
ment was  dIsBfdved,  the  rights  and  powers 
of  the  appellant  to  and  over  it  were  the 
same  as  before  the  seizure,  subject  only  to 
the  duty  of  retention  impooed  by  its  bond. 
It  follows  tjxtm  what  has  been  said  that  we 
i-egai-d  the  sale  made  as  valid,  and  that  the 
appellee  cannot  recover  from  the  appellant 
the  difference  between  the  value  of  the  prop- 
erty and  what  it  sold  for.  Ample  oppor- 
tunity was  afforded  him  to  become  bidder 
at  the  sale,  and,  if  he  had  availed  himself  of 
it  he  would  have  acquired  the  proper^  for 
less  than  Ito  value,  or  compelled  the  suc- 
crasful  bldd«-  to  pay  a  fair  price  for  it 
Judgment  reversed. 


In  re  SCHOFIEI^D'S  BSTATO. 
Appeal  of  WEBB  et  al. 
(Supreme  Court  of  Pennaylvanla.    April  22, 
1895.) 

ASSIONBE  FOR  CREDITOHS — AOCODNTINO—  LIABIL- 
ITY TOR  LOSSBB. 

1.  An  assif^nee  Is  not  liable  for  loss  arising 
from  waitinfT  15  months  after  tiie  assignment 
before  selling  mill  machine^,  and  7  months 
loiiKc^r  before  selling  the  mill,  he  not  haviDg 
been  guilty  of  negligence,  but  having  eierdsed 
what  seemed  like  good  business  discretion,  con- 
sidering the  existing  and  prospective  condltioo 
of  the  market 

2.  An  owner  of  a  mill,  after  mortgaging  It 
fumiBhed  it  with  machinery,  so  that  it  became 
subject  to  the  mortgage  as  part  of  the  realty. 


and  then  made  an  assignment    Btld  that  ^ 

assignee  not  haviog  been  negligent  ia  paring 
tiie  mortgage  and  holding  the  propo^  a  wbilr. 
instead  of  selling  it  at  once,  and  having  reaUse. 
from  the  mill  and  machinery,  when  sold,  mar>^  i 
than  the  amount  of  the  mortgage  and  the  SDiii<i 
spent  by  him  in  maintaining  them,  was  ti<.' 
llabte,  tbough  the  mill  alone  realised  less  tba:: 
the  sums  spent  on  it  and  ihe  amount  <if  ^ 
mortgage. 

Appeal  fnnn  court  of  otnnmon  pleas,  Pblb- 
delpbia  county. 

Assignment  for  benefit  of  creditors  by  JoIil 
Bchofield  and  another,  trading  as  Jotin  Schi>- 
fleld  &  Son,  to  WlUiam  T.  Tllden.  From  a 
decree  dismissing  the  exceptions  of  Charli^i 
J.  Webb  &  Co.  and  two  other  creditors  to  tlie 
report  of  the  auditor  of  the  account  of  tfc- 
assignee  said  creditors  appeal  Affirmed. 

The  report  of  the  andltor  was  as  follows: 

"The  assigned  estate  consisted  of  tbe  Kvr- 
stone  Mills,  of  Manayunk,  with  machinerT. 
stock,  book  accounts,  and  notes,  and  a  dwell- 
ing occupied  as  a  rertdence  by  John  Scb.- 
fleld,  one  of  the  asslgnora  The  deed  of  s$- 
signment  was  executed  January  3.  ISOU.  aad 
was  drawn  with  great  care,  nnder  the  dirw- 
tlon,  as  it  was  shown,  of  John  Sballcrote- 
Esq.  The  phraseology  Is  somewhat  difFerent 
from  that  of  the  ordinary  deed  of  asslgnmenT 
for  benedt  of  creditors,  and  It  contains.  Inter 
alia,  this  clause:  *In  trust,  nevertheless,  f*x 
the  following  uses  and  purposes,  to  wit: 
First,  that  as  soon  as  It  ahall  be  deemed  ad- 
visable, to  sell  and  dispose  of  tbe  factory 
buildings,  messuage,  or  tenement,  and  lots  or 
pieces  of  ground,  premises,  and  real  estate 
hereby  granted,  either  at  pnbUc  or  private 
sale,  as  he  (the  assignee)  may  deem  pr(H>er. 
tar  the  best  price  or  prices  that  can  be  ob- 
tained for  the  same,  and  upon  rec^pt  of  the 
purchase  money  therefw  make  and  execute, 
acknowledge  and  driver  good  or  snfficient 
deed  or  deeds  of  conveyance  to  tbe  parcluis>er 
or  purchasers  thereof  In  fee  simple,  wlthttut 
any  liability  on  the  part  of  such  purchaser  <v 
purchasers  as  to  the  application  of  the  pur- 
chase m(Hiey  therefor.'  It  was  contended  tbst 
by  virtue  of  this  clause  greater  authority  aiid 
discretion  were  verted  In  the  assignee  than 
are  ordloarlly  possessed  by  an  asslsnee  for 
the  benefit  of  creditors.  The  auditor  does 
not  so  construe  It  He  considers  that  this  as- 
slgnee's  duties  were  prescribed  and  hia  au- 
thority limited  by  tbe  laws  governing  as^^ 
meats  for  the  braeflt  of  creditors  In  this 
state,  subject  to  which  he  accepted  his  trusi. 
This  question,  however.  Is  not  a  material  one 
in  this  case.  The  facts  are  these:  The  as- 
signment was  made  January  8, 1680,  and  tV 
Inventory  filed  February  2d.  The  outstan'!- 
Ing  accounts  due  the  estate  were  evidently 
collected  by  the  assignee  promptly  and  nio 
cessfuUy,  he  collecting  In  full  the  debts  cou- 
sidered  bad  or  doubtful,  realizing  $2.lTi'cS 
above  their  appraisement  Tbe  real  and  i>er- 
sonal  property  of  the  estate  were  not  sold 
until  April  7th,  1891,  fifteen  months  after  the 
assignment,  when,  after  being  well  adver- 
tised, a  sale  was  held  by.  James  A  freeman  & 
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Ca.  ancttmeen  At  this  sale  tbe  raw  ma- 
terial and  stock  were  sold  for  98.43S.64,  being 
^,41&30  above  the  mpptaSaBtamt  The  mlU 
luadibiflry.  wblch  a  former  member  of  tbe 
Ann,  Mr.  Dobsrai,  stated  had  coat  900,000,  and 
which  Mr.  BcbofleUl  aaM  had  coat  f7&.000 
or  980,000^  and  which  had  been  apprataed  at 
fjf3JjTS.K^  wm  then  oBenA  together,  and 
the  hisheat  bona  fide  Ud  was  $31,000,  br  Mr. 
Webb^  <me  (if  the  larceat  creditors.  They 
were  then  withdrawn,  and  the  machinery  sold 
separately ,  according  to  advertised  schedule, 
realizing  910,785.46.  being  92.083.38  leas  than 
tbe  appralBemenL  Thm  was  no  bid  Cor  the 
mill  without  machinery.  The  accomtant  tes- 
tified that  while  he  was  willing  to  sell  the 
macbinety  at  M  to  60  per  cent  of  Ita  coat,  he 
was  not  willing  to  aacrlflce  the  real  eatate, 
and  It  was  withdrawn,  not  bebig  sold  until 
November  17th,  seven  months  later,  whesi. 
after  ^orts  to  get  an  ofEer  for  it  by  advn^ 
tl^ieuient  It  was  sold  by  Freeman  &  Co.  for 
$17,200,  bebig  98.600  leas  than  the  appraise- 
ment. Thraefore,  while  tiie  aadg^ee  realised 
upon  the  book  accounts,  notes,  and  stock  95i- 
5&1.58  mwe  than  the  appraisement,  he  real- 
ixed  upon  mill  and  machinery  9^883.30  leas 
than  the  appraisement  During  the  twen^- 
two  monttis  he  held  the  mill  he  paid  oat  on  ac- 
<N>iint  of  It  for  motgage  interest,  taxes,  liens, 
Insurance,  watchman,  etc.,  a  total  at  96,- 
0SS.40. 

"Now.  connsd  for  the  creditors,  while  pay- 
li^  the  highest  tribute  to  the  honor  and  in- 
tegrity ot  the  accountant,  claims  that  he  mis- 
managed the  estate  In  holding  the  mill  and 
machinery  so  long,  under  such  heavy  ex- 
pense; that  he  was  guUty  of  supine  negli- 
gence In  doing  so,  and  Bhonld  therefore  be 
surcharged  with  the  95.888.39,  the  difference 
between  what  was  realized  upon  them  and 
their  appraisement,  and  alsowlth  the  16,083.40 
expended  upon  them,— a  total  of  911*866.79, 
or  more  than  sufficient  to  pay  the  creditors  In 
fuli.  Bnt  what  Is  the  evidence?  Mr.  Tllden, 
tbe  assignee,  has  been  engaged  for  twelve 
years  In  the  hair,  wool,  and  wool  stock  busi- 
ness, and  must  necessarily  have  been  familiar 
-with  the  condition  of  the  textile  manufac- 
tures and  business.  Bia  testified  that  he  act- 
ed as  consdentiotisly  in  the  management  of 
the  estate  as  If  it  had  been  his  own  individual 
property;  that,  owing  to  the  depressed  and 
nnaettled  condlthm  of  affairs  In  1800,  he  was 
convinced  that  It  was  not  a  suitable  time  to 
offer  a  property  like  this;  and  tliat,  believing 
there  would  be  an  Improvement  after  the  pas- 
sage of  the  McKlnley  tariff  bill,  which  was 
then  under  discussion  congress,  and  which 
bpc-nrae  a  law  In  October,  1880,  be  held  the 
property  tmtll  a  few  months  after  the  i^assage 
of  the  act,  to  see  if  there  was  any  apinreciable 
effect,  and  then  offered  It  at  an  auctlcm  April 
T,  1891,  selling  upon  that  day  the  stock  and 
mnchln^.  but  withdrawing  the  real  estate, 
as  before  stated,  because  he  did  not  Iwlleve 
the  bid  a  reasonable  one  for  such  a  valuable 
proper^,  and  It  was  not  sold  until  Novemlier. 


During  this  time  he  Yerj  frequently  consult- 
ed his  counsel,  Mr.  Shallcross.  liavlng  many 
personal  Interviews  with  him,  and  receiving 
from  him  forty-three  letters,  which  were  put 
in  evidence,  with  his  letter  book,  containing 
copies  of  the  many  lottos  written  by  Um  to 
counsel.  Both  the  accountimt  and  his  caansel 
testified  that  they  k^t  on  the  al^  fw  any 
one  seeking  mDl  property.  The  accounttint 
also  calted  as  witnesses  Messrs.  Robert  Dor^ 
nan,  Alexander  Orowe,  Jr.,  and  Gewge  Brom- 
1^,  Huee  of  the  hurgest  and  best  known  tex- 
tile manufacturers  of  Phnadelpbla,  an  of 
wbmn  testified.  In  substance,  that  It  would 
have  been  unwise  and  unbusinees-Uke  to  have 
attempted  to  sell  this  property  In  1890;  that 
there  was  some  rise  in  raw  stock.  In  anticipa- 
tion of  the  passage  of  the  McKlnley  bill,  but 
it  was  generally  expected  there  would  be  a 
much  improved  condltlcm  of  business  after  the 
pasaage  of  theactlnOctober.butthat  the  great 
Baring  failure  occurred  In  November,  and  in 
the  words  of  Mr.  Crowe,  *the  situation  In  tbe 
fall  <3t  1880  was  aomethhig  fearful';  that 
there  was  a  better  feding  In  the  spring  of 
1801,  when  the  effect  of  the  Baring  failure 
had  ceased  to  be  felt,  and  when  raw  stock 
reached  the  highest  point,  but  that  mill  pivp- 
erty  did  not  Improve  in  value,  as  bad  been 
anticipated,  there  being,  according  to  one  wit- 
ness, too  much  mill  property,'  and  that  the 
improvem^t  In  such  property  was  not  f^t 
until  tbe  summer  of  1892.  Upon  the  other 
hand,  however,  on  the  behalf  of  credltora. 
Messrs.  John  Hamilton  and  JMeph  Adams, 
two  large  and  reputable  manufacturers,  tes- 
tified that  it  was  unwise  not  to  tiave  sold  at 
once,  and  Mr.  Adams  saying  Septemt>er,  1800. 
was  the  time  to  liave  sold.  Both  of  these 
gentlemen,  however,  admitted  that  there  was 
a  general  expectation  that  tlie  passage  of  the 
McKlnley  bill  would  greatly  Improve  manu- 
facturing Industries,  and  that  the  highest 
prices  were  realised  for  yams  only  a  month 
or  two  before  the  accountant  sold  the  stock. 
Tt  is  true  that  the  accountant  was  warned  by 
two  of  tlxe  creditors  that  they  would  hold  him 
responsible  for  any  loss  they  should  suffer  by 
reason  of  his  not  skiing  the  pnqierty  and 
closing  the  matter  out  Bnt  an  assignee  Is 
not  to  be  guided  by  tbe  advice  or  dictation  of 
creditors.  He  must  exercise  his  own  reason- 
able and  honest  discretion  under  the  advice 
of  counsel.  Besides,  in  July,  1801,  after  the 
mill  had  iKen  offered  at  auction  and  with- 
drawn, all  the  creditors  excepting  tbe  two 
Just  referred  to  and  four  others  signed  a  pa- 
per agreeing  that  the  accountant  should  dis- 
tribute the  money  then  In  bis  hands,  a  divi- 
dend of  forty  per  cent.,  and  'that  further  dis- 
tribution be  delayed  until  an  advantageous 
sale  can  be  made  of  the  real  estate,'  thus  In- 
dicating tliat  they,  too.  thought  that  It  would 
be  advhnble  to  hold  the  real  estate. 

"In  all  the  evidence  tiiere  Is  nothing  to 
show  that  the  accountant  was  guilty  of  mis- 
management or  negligence  In  not  selling  the 
I  stock  and  machinery  for  fifteen  months  after 
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the  assigameDt,  and  In  not  selling  the  mill 
pi-operty  until  seren  moDtbs  later,  but.  upon 
the  contrary,  he  is  abown  to  hare  acted  with 
busincas-like  discretlem  and  prudence.  There 
1^  however,  another  phase  of  this  matter  that 
requlna  consideration.  During  the  twenty- 
two  months  he  held  the  miU  propo'ty  the  ac- 
countant expended,  in  payment  of  Hens,  taxes, 
Interest  on  mortgage,  Insurance,  watchman, 
etc.,  the  sum  of  $6,083.40,  while  be  only  real- 
ized upon  the  mill  real  estate  $4,200  above 
tlie  Incumbrances.  The  law  In  our  atate  is 
now  so  well  defined  and  so  positiTe  aa  to  the 
duties  ot  an  assignee  In  tl^  respect  and  It  Is  1 
so  well  settled  that  'the  real  estate  must  bear 
its  own  burdens,*  that  ordinarily  the  account- 
ant would  be  Borchargeable  with  thia  differ-  l 
ence.  But  there  were  pecitltar  circumstances  | 
in  this  case  which  must  be  considered  In  i 
pasaatog  upon  this  point.  There  were  upon 
the  mill  real  estate  two  mortgages,  one  of 
(13,000  and  a  second  one  of  $6,000,  the  latter 
being  a  lien  also  upon  the  machinery  and  fix-  I 
tures,  etc.  Thus  the  realty  and  personalty  | 
were,  to  a  certain  extent,  blended.  If  the  in-  I 
terest  on  the  first  mortgage  or  other  liens  i 
were  not  paid,  then  the  second  mortgage 
would  be  jeopardized,  and  payment  of  it 
would  be  enforced.  It  would  be  compulsory 
then  to  either  permit  the  machbaery  to  be  sold 
at  a  time  when,  according  to  the  testimony, 
there  was  no  demand  for  it,  or  to  pay  the 
mortgage  of  |6,000,  If  the  accountant  then 
had  Bufflcient  funds,  of  which  there  is  no  evi- 
dence, thougb  he  afterwards  did  pay  it  off, 
and  remoTC  and  store  the  machinery,  If  the 
mill  were  sold.  Therefore,  to  prevent  the  val- 
uable machinery  from  bebig  sacrldced,  and  to 
retain  it  in  position,  and  in  such  condition  in 
which  it  was  reasonable  to  believe  it  would 
realize  the  most,  it  was  wise  to  preserve  the 
property  intact  by  paying  the  ctiarges  against 
the  real  estate.  It  is  true  that  these  assets 
were  appraised  at  more  than  they  were  even- 
tually sold  for,  but  the  appraisement  is  not 
the  test  of  the  value.  If  the  evidence  of  the 
witnesses  both  for  the  accountant  and  credit- 
ors, who  were  certainly  conversant  with  the 
condition  of  affairs,  is  to  be  relied  upon,  the 
accountantwas  fully  Justified  tn  believing  that 
this  valuable  mill  and  machinery,  which  had 
cost  between  $70,000  and  $80,000,  If  held  until 
the  Improvement  in  textile  business,  which  all 
of  them  expected  would  occur  upon  the  pas- 
sage of  the  McKlnley  bill,  would  realize  far 
more  thau  the  appraisement  of  $33,878,  and 
far  more  than  enough  to  pay  the  liabilities, 
and  in  believing  that  by  retaining  the  real 
estate  he  would  realize  more  upon  the  ma- 
chinery than  if  sold  separately.  He  would 
nut  be  justified  in  selling  for  the  amount  of 
the  appraisement  If  he  bad  reason  to  believe 
the  property  would  bring  more.  While  his 
duty  is  primarily  due  to  the  creditors,  he  also 
owes  a  duty  to  the  assignor,  and  cannot  need- 
lessly sacrifice  the  estate.  It  is  unfortunately 
tmethattheantlclpatlons  of  the  accountant  and 
others  engaged  in  the  textile  business  were  not 


realized,  and  that  ttw  ImproTMoait  In  tbat  bnsi- 
nesa  did  not  take  place  as  soon  as  had  beenn- 
pected.  For  thla  he  cannot  be  bdd  reimnsible. 
as  their  belief  and  opliUonswere  foimdedvvna 
extended  eiqwrlenee.  If  he  exerclied  a  prop- 
er and  honest  discretion  In  payins  ttie  cdiarg»s 
against  the  realty  for  the  pnrpoM  of  not  only 
retaining  It  for  a  better  nuitet,  bat  also 
thereby  to  give  the  machinery  grantw  ralue, 
he  Is  not  responsible,  though  it  erentnsUjr  did 
not  realize  as  much  as  the  appnlnement,  and 
in  doing  what  he  did  he  expended  some  fl.^ 
more  on  the  mill  real  estate  than  be  rec^vfhi 
for  it  The  auditor  finds  that  he  did  exercii^ 
such  discretion,  and  that  his  action  was  bas«<l 
upon  reasonable  belief  and  expectation,  and 
he  should  not  therefore,  be  snndiarved  with 
the  loss  upon  the  mill  real  estate. 

"Tlie  action  of  the  accoimtant  with  refer- 
ence to  the  dwelling  house  occupied  by  Mr. 
John  Schofield,  one  of  the  assignors,  is  yet  to 
be  considered.  There  is  no  doubt  but  tliat 
the  accountant  had  a  friendly  interest  in  Mr. 
Schofleld.  A  few^  weeks  after  the  assignnknt. 
a  letter  was  sent  to  the  creditors  by  the  ac> 
countant,  stating,  'Messrs.  John  ScboOeld  k 
Son.  desiring  to  effect  a  settlement  with  their 
credltors,  so  that  they  can  reeume  business, 
and  at  the  same  time  furnish  their  creditors 
as  large  a  settlement  as  they  believe  to 
possible,  request  the  writer  to  make  the  fol- 
lowing offer.*  Then  follow  the  terms  of  tb<* 
offer  of  60  per  cent.,  and  the  letter  cios-^ 
with,  'Hoping  to  receive  a  prompt  reply,  I  re- 
main, yours,  truly,  Wm.  T.  Tilden,  Anai^i??.* 
In  explanation  of  this  Iett«-  the  accountant 
said  that  he  had  merely  conveyed  the  offer  of 
the  firm,  and  that  while  he  had  slgued  as  as- 
signee, be  liad  dona  so  inadvertently;  that  he 
occupied  a  position  oC  creditor  aa  wdl  as  as- 
signee, he  being  a  creditor  for  some  $l,3f)a 
more  than  a  twentieth  ot  the  whole  Indebinl- 
ness  of  the  firm.  There  were  meetings  of 
creditors  to  endeavor  to  effect  a  settlement, 
but  there  is  no  evidence  that  Mr.  TUden  in- 
stigated them,  or  In  any  way  tried  to  infla- 
ence  the  creditors  to  compromise.  The  siga- 
ing  of  the  letter  as  assignee  was,  of  course, 
an  Indiscretion,  but  as  It  is  not  shown  to  hare 
done  any  barm  It  would  not  have  been  al- 
luded to  but  for  the  fact  that  there  was  evi- 
dence that  the  accountant  liad  said  that  b? 
wanted  to  save  the  old  man  (referrins  to  Mr. 
Schofleld)  his  house.  The  accountant  says  he 
does  not  remember  whether  he  made  these  re- 
marks or  not;  that  by  advice  of  counsel 
he  permitted  the  assignor  to  remain  in  thv 
bouse,  desiring  to  make  use  of  him  in  the  set- 
tlemmt  of  the  estate;  and  that  he  did  not  b^ 
lieve  the  honse  could  be  sold.  He  permittt- 1 
the  assignor  to  occupy  the  house  for  nearly 
two  years,  during  which  it  Is  not  shown  tbnt 
he  made  any  effort  to  sell,  and  during  wbi.-3 
be  expended  for  maintenance,  taxes,  mortga!:? 
interest,  liens,  etc.,  $1,173.04,  while  at  the  sal« 
It  sold  for  only  $300  more  thau  the  appraise- 
ment. It  was  an  ordinary  dwelltnic  wlio«>^ 
value  could  be  very  closely  approximated,  anJ 
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It  is  Catr  to  MBume'  that  tbe  appralseinent  ttos 
in  value  at  tbfe  time,  aiid  tbat  It  oontd  have 
becD  sold  tor  tint  amount.  It  waa  aerated 
Inm  tlie  aolll  prepertj^  and  In  no  vmj  coa- 
nectcd  vltti  tt,  aod  Ua  retention,  unlike  that 
of  the  min,  oiHild  have  no  poasllile  bearing  up- 
011.  or  in  any-  way  ect,  tbe  value  of  the  ma- 
cblnery.  Under  the  aothorltlea  the  acoonnt- 
aot  ooold  net  demand  xent  from  the  aaalgnor 
for  the  booae,  bat  be  waa  bound  to  adl  tt 
within  a  nnaonhle  time;  and,  If  It  could  not 
be  aidd,  he  waa  not  juaUfled  In  expendli^;  the 
money  of  tbe  eatate  In  payment  of  the  charges 
n^iiQst  tt.  and  he  nmat  be  surcharged  with 
the  dlffereakoe  between  the  $1,173.04  ao  ex- 
pended and  the  fSOO  reaUied  over  the  ap- 
|imIiieBieat,or|87S.01.  The  audltcHr  arrlres  at 
this  coBtdiislon  wUta  very  great  rdnctance,  for 
tbe  motlvea  that  actuated  tbe  accountant  were 
moet  honofaUe  «nea.  Mr.  Schofleld  la  an 
aged  man,  who.  In  bis  declining  years,  had 
been  oTwwheliaed  1^  misfortune,  and  had, 
Mtbont  trying  to  save  anything  for  htanself.  | 
or  mwlF^wy  aoy  prefereacQB,  assigned  all  his  ! 
estate  for  the  benefit  of  his  creditors.  In  en-  ! 
deavorlog  to  help  this  old  g«itleman,  and  to  I 
save  for  Urn  at  least  his  honoe,  Mr.  TUden,  | 
the  accountant,  was  mored  by  those  gawioua 
and  noble  inqHilaes  which  an  so  commenda- 
ble, and  which  so  adorn  the  characts  of  the 
true  maa.  But  aa  the  oedltora  for  whose 
benefit  he  received  this  pn^eity  object,  among 
other  matters,  to  this  unauthorised  aqpendi* 
ture,  tbe  stern  requirements  of  the  law  com- 
pel tbe  auditor  to  surcharge  the  accountant 
with  It" 

The  exoeptlan  of  the  creditors  to  the  audi- 
tor's r^KRt  were: 

"First.  Because  he  refused  to  anrcharge 
the  as^gnee  with  the  sum  of  95,88a39.  the 
lUfference  betweoi  tiie  aiwralsed  value  of 
the  mlU  and  znachin«y  and  the  grmu  amount 
ultimately  reaUaed  ttierefer.  Second.  Be- 
cause he  finds  that  'bt  all  the  erldenoe  there 
hi  nothing  to  show  that  the  acoonntant  waa 
guilty  of  mlsmanagonent  or  ne^lgence  in 
not  selling  the  stock  and  raacUnery  for  fif- 
teen moutbs  after  the  assignment,  and  In 
not  selling  tJie  mlU  ]vop«ty  until  seven 
iQontha  later,  but,  upon  the  contrary,  he  Is 
shown  to  have  acted  with  business-like  dls- 
cretloD  and  i^udenee.*  Third.  Because  be 
did  not  find  tbat  the  asMgnee  was  guilty  of 
Koplne  neglig»ce  in  boldiog  the  property  of 
the  assigned  estate  tor  fifteen  mcmtlis  with- 
out otteriDg  it  tor  sale.  Fourth.  Because  he 
did  not  find  tbat  tbe  asstgnee  was  guilty  of 
supine  negllgenoe  In  holding  tbe  property 
of  the  assigned  estate  for  fifteen  mwtha 
without  offering  it  for  sale,  in  the  £u»  of 
the  express  finding  by  htm  tbat  tbe  assignee 
was  warned  by  two  of  the  creditors  now 
Meeting  to  surcharge  him  that  he  would  be 
bdd  responsible  for  any  loss  they  should 
Ruffer  by  reason  of  his  not  selling  tbe  prop- 
erty and  closing  the  matter  out  Fifth.  Be- 
muite  he  does  not  find  that  at  the  sale  first 
attempted  in  April,  1881,  one  of  the  attack- 


ing credlton,  Chas.  J.  Webb,  bid  the  sum 
of  $31,000  tor  the  mill  and  machinery,  whldi 
bid  was  refused  by  the  uslgnee  without- ade- 
quate reason,  and  which,  if  accepted,  woaM. 
with  the  other  assets,  have  been  anffldent 
to  pay  tbe  Indebtedness  of  the  asedgned  es- 
tate. Sixth.  Because  he  does  not  surcharge 
the  assignee  with  the  sum  of  $tt,8S3.40^  er- 
pended  by  him  in  the  payment  of  tazea,  in- 
terest on  mortgages,  insurance,  etc.,  in  and 
about  the  mill  pr<qperty.  Seventii.  Becanse 
he  finds  that,  owteg  to  the  second  mortgage 
of  90,000  being  a  ben  upon  the  machinery  aa 
well  as  the  real  estate,  it  was  wise  to  pre- 
serve Oie  property  Intact  by  paying  the 
charge  against  the  real  estate,*  when  as  mat- 
ter of  fact  the  assignee  had  sufficient  quldc 
aasete  in  die  shape  of  book  acoonste  and 
salable  stock  to  have  paid  off  this  mort- 
gage, if  necessary,  ^thfai  any  reasonable 
time  of  the  asslgnmoit  BIgbth.  Because  be 
finds  that  *the  assignee  ezcrdsed  a  proper 
and  honest  discretion  la  paying  tbe  charges 
against  tbe  real  estate  for  the  purpose  not 
«nly  of  retaining  It  for  a  bettw  market,  but 
also  thereby  to  giro  the  nutchlnoy  greater 
value,  and  that  he  was  not  responsible 
tlwqgfa  tt  ev»tuaUy,  did  not  reklize  as  much 
as  the  appraisement'  Ninth.  Because  he 
does  not  find  tbat  tbe  whole  course  of  con- 
duct pursued  by  the  assignee  idolnly  diowed 
that  he  was  acting  in  the  Interest  of  the 
assignor,  and  not  of  the  orcditoira,  and  sboald 
be  surcharged  with  the  losses  ooeuning  by 
reason  thereof.  Tenth.  Because  he  does  not 
at  least  snndiarge  tbe  assignee  with  a  sum 
sufficient  to  pay  la  full  tbe  indebtedness 
proven  agalnat  the  aaalgnor'a  estate  Bler- 
«nth.  Because  be  does  aot  at  least  sorcharge 
the  assignee  with  the  difference  between  the 
Wd  made  by  Chas.  J.  Webb,  April  IS,  1801, 
tor  the  mill  pn^arty  aa  a  whole,  to  wit, 
931,000^  and  the  amounts  of  «1O^796.40  aad 
$17,200,  zeaUaed  thertfor  snbsequently  by 
separate  sslea  of  the  machinery  and  real 
estate^  to  wit  tbe  difference  of  VSJSfhiAL 
Twelfth.  Because  he  does  not  at  least  sur- 
charge the  assignee  with  the  oosta  of  this 
audit" 

The  (pinion  of  the  court  briow  OTttndlsg 
the  ezc^kna  to  the  auditor's  repeat  was  as 
follows: 

"The  assignment  was  made  iqKm  January 
3, 1880.  Tbe  estate  oonalsted  of  the  K^rstme 
Uilla,  with  the  machinery,  stock  of  gooda, 
debts  due  the  assignors,  and  a  dw^lng 
boose,  occu^ed  by  one  of  the  asslgntws  aa 
a  resldaice.  Up<m  the  mill  there  were  two 
mortgages;  me  for  $18,000,  the  other  for 
$0,000.  Tbe  assignee  sold  the  stock  on  April 
7.  1691,  and  realised  $3.41&80  above  Ite  ap- 
praisement He  collected  from  the  debte  due 
the  asslgnora  $2,176.28  above  their  ajHwalse- 
ment  On  the  said  April,  7,  1881,  the  aa- 
signee  alao  offered  the  mill  and  machinery  at 
public  sale,  and  received  a  bid  for  the  aame 
of  $31,000.  Tbia  bid  was  not  accepted,  and 
the  machinery  was  sold  at  public  sale  for 
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f 10,703.46.  being  $2,063.39  less  than  the  ap- 
pralsement  On  Norember  17,  1891,  tbe  as- 
signee sold  tbe  mill  building  at  public  sale 
for  ^7,200.  being  93,200  less  tban  tbe  ap- 
praisement During  tiia  time  between  tbe  as- 
signment and  the  sale  of  tbe  mill  the  assUniee 
bad  expended  for  Interat  on  the  mortgages 
on  tbe  n^l,  and  for  taxes,  Itena,  Insurance, 
and  otbev  charges  for  Its  maintenance,  96,- 
083.4a  The  dwelling  boose  was  sold  about 
two  rears  aftw  tbe  date  of  the  asslgnmeiit, 
and  reallaed  91,800  In  excess  of  tbe  mortgage 
for  94,000,  to  -which  It  was  sutidect,  and  9300 
In  excess  of  Its  appraisement  Tbe  aaslt^w^ 
however,  had  paid  9L478.04  on  account  of 
its  'malntmanoe,  taxes,  mortgage  interest, 
and  llenS'*  One  of  the  asMgnios  occiqtled  the 
dwelling  bouse  tUI  the  time  of  Its  sale,  and 
the  assignee  received  no  roit  for  It  The 
assignee's  account  having  been  referred  to 
an  auditor,  the  assignee  was  allowed  all  of 
the  credits  claimed  by  him  for  expenses  he 
had  made  on  account  of  the  mill  ^ropw^, 
but  was  refused  credits  to  tbe  amount  of 
9873.04  for  e3q>endltares  made  by  blm  on 
account  of  tbe  dwelling  house.  The  auditor 
arrived  at  the  said  sum  of  9873.04  by  de- 
ducting froih  the  said  «nm  ot  91,173.04  the 
9300  realised  from  tbe  sale  of  the  house  In 
excess  of  the  appraisement  be  finding  *tt 
was  an  ordinary  dwelling  bouse,  whose  value 
could  be  very  closely  approxfanated,  and  it 
Is  &lr  to  assume  that  the  a^ffaisement  was 
its  value  at  tbe  ttane,  and  that  It  could  have 
been  aM  for  that  amount' 

"fixcepttons  wne  filed  to  tbe  findings  of 
the  audltcff,  on  behalf  ttnae  of  the  cred- 
itors, as  to  tbe  allowance  of  the  credits  for 
the  expendltnres  made  by  the  assignee  on 
account  of  the  mill  pn^erty;  and  exceptlom 
were  also  filed  <m  behalf  of  the  assignee  to 
the  refusal  of  the  auditor  to  allowing  the 
tredlts,  amounting  to  the  said  sum  of  9873.04^ 
fbr  expenditures  made  by  the  assignee  on  ac- 
count of  tlie  dwdling  house.  We  consider  that 
the  learned  auditor  made  a  prapet  dlspoaltion 
of  tbe  oedits  claimed  fwtheopenditures  made 
by  the  assignee  on  account  of  the  mill  prop- 
erty. As  the  mill  was  owned  by  the  assignor, 
the  machinery  put  In  It  by  himfw  the  pur- 
pose of  adapting  It  to  the  use  to  which  he 
had  put  it  was  as  between  him  and  the  mort- 
gage credibws  attached  to  the  real  estate. 
The  assignee  was  bound  only  to  use  ordinary 
prudence.  He  was  bound  to  exercise 
cretlon.  He  may  have  erred.  But  tue  very 
idea  of  the  exercise  of  discretion  admits  the 
poBBlUllty  of  OTor.  Tbe  audltw  finds  that 
In  all  the  evidence  there  Is  nothing  to  show 
that  the  acootmtant  was  guilty  of  misman- 
agement or  negligence  In  not  selling  tbe  stock 
and  machinery  for  19  months  after  the  as- 
signment and  in  not  selling  the  mill  property 
until  seven  months  later,  but,  upon  the  con- 
trary, he  Is  shown  to  have  acted  with  busi- 
ness-like discretion  and  prudence,'  and  to 
prevent  the  valuable  machinery  from  being 
sacrificed,  and  to  retain  It  in  position  and 


In  soch  e(»iditi(m  In  irtiidi  It  was  remmhk 
to  belteve  it  would  reallae  tbe  moot;  It  wa^ 
wise  to  preserve  tbe  property  Intact  by  par- 
ing the  charges  agiOnst  tibe  real  estate.'  Tta^ 
mill  and  machinery  realized  man  tban  wss 
expended  uptm  Ibeir  aoeoont  N^tliCT  b; 
the  assignment  nor  by  acicqittng  Ita  benefits 
did  the  creditors  release  their  debts.  In  Det- 
wiler's  Anwal,  96  Pa.  8t  828,  tbB  coan,  Is 
speaking  of  an  ass^nee  for  Uw  benefit  cS 
creditors,  said:  •Neither  he  nor  the  oedtton 
for  whom  be  holds  tbe  property  in  tmnt  mk 
purchasers  tap  value.  They  are  not  parties 
to  the  deed.  They  have  not  reUnqnSahed  anv 
thing  in  ccanpensation  tot  tbe  boteAt  of  the 
trust  They  have  not  agreed  to  look  to  the 
property  assigned  for  the  entlsftotfcm  of  their 
claim.  They  have  not  title  to  tbe  prupertj 
ItaAt  TbBy  acqutare  a  right  tnly  to  enfom 
tbe  duty  undertaken  by  tbe  aselgiMe.'  An^ 
that  the  assignor  baa  rights  whlda  tbe  as- 
signee la  bound  to  regard  la  apparent  flnn 
the  case  just  tdted,  tram  Broeman^  £Btat«. 
160  Fa.  Bt  494,  24  Atl.  633,  and  ftom  Glens 
V.  Micksor,  ISO  Pa.  8t  586, 18  AtL  SOSK  an  In- 
junction having  been  granted  in  tbe  last- 
mentlcmed  case  to  restrata  the  aaslgnee  fran. 
maUng  a  sale  of  tbe  real  estate  to  tbe  pni^ 
dice  of  the  assignor.  Id  regard  to  tbe  credits 
disallowed  for  the  expmdltnres  made  act  »f- 
oount  of  the  dwelling  boose,  we  tbtnk  tbe 
learned  auditor  fell  Into  error  In  not  allov- 
Ing  credite  for  tbe  sum  of  9560.81,  paid  for  a 
paving  <dalm  filed  by  the  dty  ot  Philadel- 
phia to  the  use  of  tbe  contraetw  for  paving 
done  In  tnmt  of  tbe  property  befMe  tbe  date 
of  tbe  asslgnmmt  This  was  a  charge  wbicli 
must  have  been  paid  by  the  assignee  or  de- 
ducted from  the  purchase  money  at  tbe  time 
of  the  sale  of  the  pn)pert7>  >ad  tbtftf ore  wai> 
a  proper  o^t  to  the  assignee.  The  counsel 
for  the  excepting  creditors  upon  the  argu- 
ment cMioeded  that  this  oedtt  ahoold  bav^ 
been  allowed.  This  amount  of  9660^  most, 
therefore,  be  deducted  tram  the  eidd  amooct 
of  9878.04,  leaving  9322^28  aa  tbe  amooDt  of 
the  credlta  to  be  disallowed  to  tbe  asdgnee. 
We  do  not  think  that  this  Is  a  case  In  whlct 
any  part  of  the  costs  should  be  Imposed  npcw 
the  assignee.  The  exceptions  filed  on  behalf 
of  tbe  said  feor  aredltors  are  dismissed.  Tb* 
exceptions  filed  <m  behalf  of  the  assignee  are 
sustained  to  the  extent  of  the  allowance  of 
the  credit  for  the  s^  sum  of  9650.81.  The 
other  exceptions  are  dismissed.  Tbe  cwte 
are  to  be  paid  out  of  tbe  fund  In  the  hand^ 
ot  the  assignee,  and  in  all  respectn,  excqjt  as 
stated  in  the  opinion,  tha  rqpwt  of  tbe  a.ry 
dltor  Is  confirmed.  The  counsel  may  preiare 
a  table  of  distribution,  and  submit  It  to  tbe 
court  for  approval." 

Joseph  de  F.  Junkin,  tot  appeUants.  Ham:- 
tou  L.  Carson  and  John  Shall crosa,  for  ap- 
pellee. 

PER  CURIAM.  We  are  not  cOQ-rtnced  thst 
there  was  any  error  In  dismissing  tbe  i:: 
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enxiptloni  to  tbe  audltor'a  report  recited  In 
tbe  vpeclflcatloiu  of  ern»  reBpectlTelr.  On 
the  contrary,  we  tblnk,  is  view  of  the  facts 
and  clrenmstencea  of  ttte  cue,  that  tbe  con* 
iluaLans  reached  br  tiie  learned  judge  of  the 
common  pleas  are  euhstantlolly  correct  We 
find  nothing  In  the  record  that  require!  either 
a  reversal  or  modification  of  the  decxeb  De- 
cree affirmed,  and  appeal  dlsmiwed,  with 
costs  to  be  paid  by  appellant 


In  re  COX'S  ESTATB. 

Appeal  of  POTTS. 

(Sapreme  Court  of  PcnnsylTania.    April  22, 
1885.) 

Testauextart  Capacitt— Evinsscs. 
An  Issae  as  to  testamentarr  capadt7 
property  reftwed,  where,  of  the  fonr  witneases 
offered  by  contestant,  two.  who  were  physi- 
cians, while  asserting  potitirely  that  he  was 
witbont  testamentary  capacity,  admitted  that 
they  had  only  casnally  met  him,  and  that  they 
had  never  attempted  to  talk  with  him  on  bnai- 
ness  or  to  test  nis  ability  to  carry  on  a  eon- 
ven>ation,  and  were  unable  to  give  a  single  in- 
stance in  which  they  had  heard  him  make  a 
foolish,  insane,  or  incoherent  remark,  thongh 
ont  of  them  declared  he  was  "blind,  pamtysed, 
and  demented."  and  the  third  witness,  who  woe 
manager  of  testator's  buaineaa,  while  express- 
ini;  an  opinion  adverse  to  his  ability  to  make 
a  will,  admitted  that  alt  checks  In  the  course 
of  the  bnaioeas  were  signed  by  him.  that  he 
knew  the  rarions  employ^  and  their  duties, 
and  that  he  could  ''understand  for  a  little 
while."  thongh  not  capable  of  sny  prolonged 
mental  effort,  and  the  fourth  witness,  who  did 
not  know  testator  till  a  year  after  the  exeeutiwa 
oc  the  win,  testified  subitantially  the  same  as 
Qte  preceding  witness. 

Appeal  ftom  orphans'  court.  Philadelphia 

COTlDty. 

In  the  matter  of  the  estate  of  Abraham  R, 
Ck>x,  deceased.  From  the  decision  of  the 
renter  of  wills,  admitting  tbe  wUl  of  de- 
ceased to  probate,  Bobert  T.  Potts,  by  hla 
next  friend,  WllUam  W.  Potts,  appealed, 
alleeing  want  of  testamentary  capacltgr  and 
undue  Inflnoice,  and  praying  for  an  Issue 
devisavlt  vel  non  to  determine  these  tects. 
Tlie  auditing  Judge  dismissed  the  mipeal. 
the  exceptions  to  such  adjudication  were  dla- 
missed  by  the  court  in  banc,  and  Robert  T. 
Fotts  again  aj^eals.  Affirmed. 

Tbe  opinion  of  tbe  andltlng  Judge  (Pen- 
rose) was  as  follows: 

^Tbe  petition  upon  which  the  appeal  Is 
fonnded  alleges  that  at  the  time  it  was  filed 
the  only  persons  interested  in  the  estate  of 
tbe  decedent  were  his  sou,  Abram  B.  Cox. 
a  brother,  Dictmon  Oox,  and  a  grandson, 
Robert  T.  Fotts  (the  appellant),  son  of  Caro- 
line E.  Potts,  a  deceased  daughter.  The 
grounds  of  the  appeal  are  want  of  trata- 
tuentary  capacity  and  the  procurement  of 
tlie  will  by  the  undue  Influence  and  coer- 
cion of  Caroline  B.  Oox  (the  wife  of  the  tes- 
tator) and  others  not  named,  Tbe  uppeul 
was  originally  taken  October  23.  18&3,  by 
K  channlng  Potts,  tbe  father  of  Robert  T. 


Fotts,  as  his  next  friend;  but  on  the  9th 
of  December,  1893.  a  petition  was  presented, 
setting  forth  that  *lt  was  found  desirable 
that  Uie  saM  E,  Channlng  Potts  should  bare 
leave  to  withdraw  from  tbe  said  litigation, 
and  that  another  person  should  be  substii- 
tnted  in  his  stead  as  next  friend  of  said 
minor*;  and  William  W.  Potts,  an  uncle, 
having  bew  suggested  as  the  proper  person 
to  act  In  that  capad^,  was  substituted  by 
decree  dated  December  16,  1888.  The  peti- 
tion for  appeal  in  this  court  (aworn  to  by 
the  substituted  next  friend,  December  i, 
1893)  was  presented  December  27. 1883.  Ko 
notice  of  this  application  was  given  to  the 
parties  against  whom  the  appeal  was  token. 
The  testator  died  February  6,  1880,  and  on 
the  aOth  of  February,  1890,  bis  wUl.  dated 
August  24.  1887,  was  admitted  to  probate 
upon  tbe  petltbm  of  the  execntora  named 
therein,  Caroline  B.  Oox,  Abram  B.  One, 
and  si.  Channlng  Fotts,  averring,  onder 
oath,  that  It  was  his  last  will  and  testamrat, 
and  that  the  value  of  his  petwnud  estate  was 
¥200,000,  and  of  hU  real  estate  $75,00a 

"The  will  gave  to  Caroline  B.  Cox,  the 
widow  of  the  testator,  all  sitvorware.  paint* 
Ings,  honsehold  furniture,  etc.,  and  $16,000 
absolutely,  with  the  right  to  occupy  bis 
hous^  Nineteenth  and  Spring  Garden 
streets,  for  life,  and.  In  the  event  of  its  sale 
at  her  Instance,  ime-half  of  the  proceeds 
absolutely;  9500  to  Sarah  M.  Johnson  (a 
sister  who  died  In  his  Ufetlme);  120^000  to 
bis  son,  Abram  R.  Cox;  $20,000  to  the  Fl- 
dellty  Insurance,  etc.  Company,  In  trust 
for  bis  daughter,  Caroline  E.  Potts  (wife  of 
E.  Channlng  Potts,  and  mother  of  appellant. 
Robert  T.  Potts),  for  life;  and  tbe  residue 
of  the  estate  to  the  Fidelity  Insurance,  etc., 
Gompai^,  In  trust  to  divide  the  net  Income 
between  his  said  wife,  son,  and  daughter. 
In  equal  riuues,  for  life,— It  b^ng  provided 
that  at  the  death  of  Mrs.  Potts,  who  la 
spoken  of  as  then  very  ill  and  likely  to  die 
within  a  short  time,  there  should  be  set 
apart  the  snm  of  $30,000,  tbe  income  of 
which  should  be  paid  to  tbe  guardian  of  her 
son.  Bobert  T.  Potte  (the  appellanQ.  dnrlng 
his  mlnori^,  the  principal  to  be  paid  to  him 
npcai  attaining  the  age  of  twenty<one  years, 
or  to  his  issue  If  he  should  die  under  that 
age,  and  In  case  of  his  death  during  minori- 
ty, and  without  Issue,  $5,000  to  bis  father, 
B.  Channlng  Potts,  and  tbe  balance  to  taU 
bade  into  the  residuary  estate;  at  the  death 
of  Mrs.  Fotts  the  Income  of  the  residuary 
estate  to  be  divided  between  Mrs.  Cox  and 
Abram  R.  Cox,  and  at  the  death  of  Mrs. 
Cox  the  whole  to  be  paid  to  Abram  B.  Cox 
for  life,  and  at  his  death  one-third  of  the 
principal  to  be  paid  to  his  widow  and  two- 
thirds  to  bis  issue,  or,  If  he  should  leave  oo 
Issue,  one-half  to  the  'heirs  at  law'  of  the 
testator,  and  one-half  to  the  'heirs  at  law* 
of  bis  widow,  subject  to  the  provisloi»  for 
the  widow  of  Abram  R.  Cox.  The  acconnt 
was  filed  by  the  executors.  Caroling  B.  Cox. 
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Abram  B.  Cox,  and  B.  CliaDnlng  Fotta,  Sep- 
tember  18,  1801  (more  than  a  year  and  a 
baU  after  ttae  prolmte  of  tbe  will  as  abore), 
charging  themselves  with  principal  of  per- 
sonal estate,  $176,181,  and  income,  dividends, 
etc.,  $80,899.41.  making  a  total  of  |201,0S0.- 
41.  Bj  the  adjudication  of  tbat  account, 
filed  November  20,  1891,  It  appears  that  tbe 
testator's  daughter,  Mrs.  Caroline  E.  Potts, 
bad  died  In  August,  1889,  In  his  lifetime,  and 
the  $30,000  given  In  trust  for  her  aon,  Robert 
T.  Potts  (the  appellant),  tbe  grandson  of  the 
testator,  wwe  awarded  to  tbe  trustee,  in 
accordance  with  the  will,  with  Interest  from 
ttae  testator's  death.  The  executors,  who 
were  rqwesented  before  the  auditing  Judge 
(Hanna,  P.  J.)  by  Charles  Hunslcker,  of  tbe 
Montgomery  county  bar,  attended  also  in 
person.  They  claimed  and  were  awarded 
commissions,  19,433.62.  The  residue  of  the 
estate  was  awarded  to  the  Fidelity  Insur- 
ance, Trust  A  Safe-Deposit  Company,  In 
trust  for  tbe  purposes  of  the  will. 

"In  March,  1802,  a  petition  was  presented 
to  the  court  by  B.  Channing  Potts  and 
Abram  R.  Cox,  represented  by  Mr.  Hun- 
slcker,  by  which,  after  setting  forth  the 
death  of  tbe  testator  and  the  probate  of  his 
will,  and  stating  that  Mrs.  Caroline  E.  Cox, 

his  widow,  bad  died  'on  the  day  of 

 ,  1882,'  and  that  tbe  property,  Vo.  1001 

Spring  Garden  street,  bad  not  been  sold  In 
ber  lifetime.  It  was  asked  that  tbe  petition- 
ers, as  executors,  might  be  permitted  to 
sell  it  to  Abram  R.  Oox  for  the  sum  of  $24.- 
000,  wUch  waa  believed  to  be  a  Just  and 
reasonable  price.  An  Indorsemoit  upon  this 
petition  by  the  court  called  attention  to  cer- 
tain points  In  wtikdi  it  was  Incomplete  anil 
defective,  and  nothing  further  was  done 
with  regard  to  it  A  second  account  was 
filed  by  the  surviving  executors,  Abram  R. 
Cox  and  B.  Channing  Potts,  January  18, 
1883,  by  the  adjudication  of  which  by  Judge 
Ashman,  filed  March  8,  18^  it  appeared 
that  Mi's.  Coxfs  death  had  occurred  Decem- 
ber 28,  1881;  that  Ibe  legacies  to  ber  and  to 
Abram  R.  Cox  and  to  the  Fidelity  Insurance, 
etc.,  Company,  in  trust  for  Robert  T.  Potts, 
had  been  paid,  and  tbe  residue  of  the  estate 
transferred  to  the  trustee,  etc.  The  balance 
shown  by  the  account,  92,9^.20,  less  fee  to 
counsel,  $100,  and  clerk's  fee,  was  also 
awarded  to  the  trustee  upon  the  trusts  set 
forth  in  tbe  will.  The  commlsrions  of  the 
two  executors  upon  tbe  moneys  embraced  In 
that  scconnt  were  $2,080.13  on  personalty, 
$o9,782.(;3.  and  $1,068  on  realty,  $o5,U00,  mak- 
ing in  all  I4.05T.13. 

"As  already  stated,  the  aK>eal  before  the 
register,  taken  by  E.  Channing  Potts,  as  next 
friend  of  bis  son,  Robert  T.  Potts,  was  en- 
tered October  23, 1893,  more  than  three  years 
and  ^ght  months  after  the  admission  of  tbe 
wiU  to  probate;  and  In  view  of  the  fact  that 
in  ttae  meanwhile  he  had  thus  asserted  In  the 
most  solemn  way  the  validity  of  the  will  un- 
der which,  as  executor,  he  nad  acted,  and  by 


▼Irtne  of  whldi  he  bad  obtained  for  talmsdr 
birge  pecuniary  emoluments,  it  is  not  snr- 
prising  tbat  counsel  should  find  It  deslrabh' 
to  substitute  as  next  frloid  In  bis  x^ce  som-* 
third  person  to  conduct  the  litigation  whtct 
he  now  thought  proper  to  Institute.  Apart 
from  Hie  fact  that  the  personal  estate  ex- 
Imced  in  ttae  accounts  has  been  thus  distrib- 
uted, the  time  for  appeal  from  Judldal  acts  vt 
the  r^ter  of  wills  is  Undted  by  the  act  •  f 
March  15, 18S2,  {  31  (Purd.  Dig.  im.  pi.  la. 
to  three  jtm.  Tbe  validity  of  the  will  lus. 
therefore,  becmne  concluslveiy  established,  fv 
far  aa  concerns  the  personal  estate  of  tbe  te~ 
tator.  The  act  of  April  22,  18S6,  f  7  (Paid 
Dig.  509,  pi.  12),  It  Is  true,  jrlves  five  T*nt- 
for  an  aK>eal  In  case  of  reni  estate,  and  oc> 
year  and  four  months  of  this  period  reiBalne>i 
when  this  appeal  was  taken.  Whether  one 
who  has  accepted  the  provisions  of  a  will  ef- 
fectnally  disposing  at  ttae  pecsoHal  estate  ttf 
the  testator  can  contest  Its  validity,  so  tar 
as  relates  to  the  disposition  wblcb  it  makes  cf 
his  realty.  Is  a  question  which  perhaps 
mits  of  Imt  one  aaawer.  See  ^'an  Dyke's  Ap- 
peal, 60  Pa.  St  487;  Cnmmlngs'  Estate.  1.'.^ 
Fa.  St  397,  25  AtL  1125.  But,  without  stup- 
ping  to  consider  the  queatioB  of  catoppd  or 
election,  It  is  obvious  tbat^  after  permiitiD? 
so  long  a  time  to  pass  after  the  pnAate,  Uie 
person  wbo  now  allies  the  InvaUffity  of  tht 
will  ot^ht  to  Ik  able  to  support  Us  attack 
by  evidence  of  tbe  most  conclnsire  and  satis- 
factory character,  especially  If  lie  has  delayed 
until  ttae  penoa  moat  directly  affected  bss 
died. 

"The  evidence  offered  fialls  very  short  of 
this.  Four  witnesses  only  testified  on  tietaalf 
of  the  appdlant.  and  of  these  one  did  not 
make  tbe  acquaintance  of  the  testatcv  until  a 
year  after  tbe  execution  of  the  wilL  Of  tbe 
other  threes  two  were  physicians,  who.  while 
they  asserted  with  condderaUe  positlveness 
th^  (pinions  that  be  was  wltfaout  teatamen- 
tary  capacity,  admitted  that  tbey  had  never 
attended  him  profesrioialiy.  and  tbat  their 
knowledge  was  dn-ived  from  casual  nieetiiws 
with  htm,  during  which  they  hsd  never  st- 
tempted  to  talk  with  htm  upon  bnsincas  or  to 
test  tbe  extent  of  his  aUlity  to  carry  on  i 
oonveisatioD.  These  g«itlemen  were  offered 
as  experts,  and  they  were  unable  to  give  .-i 
single  Instanife  in  whldi  they  had  beard  hkc 
give  utterance  to  a  foolish.  Insane,  or  Incoher- 
ent remark,  though  one  of  them  declared  tint 
he  was  'blind,  paralyzed,  and  doaiented.*  Ti> 
what  extent  this  assertion  was  warranted 
the  facts  will  sppear  berenftor.  The  othn- 
wltness  of  the  three  referred  to  had  been  is 
the  testator's  employ  for  a  ntunber  of  year* 
as  manager  or  superintendent  of  bis  business, 
which  was  tbat  of  ale  and  porter  brewliqt  it 
Norristown.  He  also  expressed  an  <^n[cn 
adverse  to  the  ability  of  the  testator  to  mski> 
a  win.  to  take  care  of  himself,  or  to  attend 
to  his  affairs;  and  he  teetlfied  that  a  ferm*? 
will,  prepared  by  Mr.  HnuMcker,  not  being 
satisfactory  to  tbe  testator's  wl£&  had 
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tnkra  him  to  fl  relative  of  hers,  ft  lawyer  In 
Trenton,  by  whom  the  present  will  was  pre- 
pn  red,  and  that  when  it  was  sent  from  Tren- 
ton the  testator  declared  thnt  be  did  not  nn- 
dei*stand  It,  and  fell  asleep  while  the  witness 
n-uH  trying  to  read  It  to  him.  This  witness, 
though  he  said  that  the  testator  always  had 
to  bave  an  attendant  while  coming  from  a 
train  In  Xorrletown  to  the  brewery,— a  dis- 
tance so  short  that  the  witness  was  able  to 
ttoe  blm  upon  his  arrival  to  go  to  meet  him,— 
admitted  that  he  came  from  Philadelphia  ev- 
ery day  by  himself,  and  that  be  probably  was 
unassisted  In  going  to  and  from  bis  house  at 
Xlneteeotb  and  Spring  Oarden  to  the  station 
at  Ninth  and  Green.  He  also  admitted  that 
all  checks  In  the  coarse  ot  the  business  were  | 
si^ed  by  the  testator,  though  prepared  by  ; 
the  witness;  that  he  knew  the  uarloas  per-  ' 
sons  employed  at  the  brewery  and  their  du-  ! 
tics;  and  that  he  conid  *understand  for  a  lit- 
tle while.*  though  he  was  not  capable  of  any 
prolonged  mental  effort,  etc.  j 

"The  fonrtb  witness,  whose  acquaintance 
with  the  testator,  as  stated  above,  began  a 
year  after  the  ezscntlon  of  the  will,  was  also 
in  his  employ  as  manager,  and  bta  testimony 
was  of  much  the  same  character  as  that  of  his 
predecessor,  except  that  while  the  latter.  In  ; 
support  of  bis  assertion  of  want  of  testamen- 
tary capacity,  referred  to  some  Instances  of 
lewd  behavior  on  the  part  of  the  testator,  the 
former  spoke  only  of  his  fondness  for,  and 
keen  appreciation  of,  stortea  of  a  salacious 
character.  All  of  this  evldoice,  if  nncontra- 
dlcted,  would  not  be  snfflclent  to  overcome  the 
presumption  In  taror  of  the  testamentary  ca- 
pacity; bat  it  was  opposed  by  tbe  testimony 
of  fifteen  witnesses,  stating  facts,  not  mere 
opinions,  which  leaves  not  the  least  doubt 
upon  the  subject 

"It  appeared  that  about  1881  the  testator, 
finding  his  vision  becomiug  Impaired,  consult- 
ed an  oculist,  who  told  him  that  nothing  could 
he  done  to  relieve  hhn,  as  bis  trouble  was 
caused  by  Brigbt's  disease,  from  which  be 
was  suffering.  This  Information  naturally 
gave  him  great  distress,  and  caused  blm  to 
constantly  brood  oyer  his  condition.  As  the 
disease  progressed,  his  eyesight  failed  still 
more,  though  It  does  not  appear  that  be  ever 
became  totally  blind.  His  nervous  system 
was  also  much  affected.  His  tower  limbs 
were  to  some  extent  paralyzed,  and  he  walked 
with  a  sbnfliing,  unsteady  step;  occasionally 
falling,  If  not  supported  by  tbe  person  accom- 
panying him.  He  suffered  with  attacks  of 
depression,  and,  when  in  great  pain  or  dis- 
tress, at  times  manifested  his  emotion  by 
shedding  tears.  But  be  continued  to  go  about, 
often  tmattended,  almost  to  tbe  time  of  his 
death.  He  was  a  director  of  one  of  tbe  banks 
of  Norrlttown,  and  was  re-elected  each  year 
of  his  life;  knew  of  the  days  of  meeting, 
and  was  usually  In  attendance,  rottng  Intelll* 
gently  upon  the  qnestloaiB  submitted  for  con* 
alderotlon  by  the  board.  He  knew  his  ac- 
-qualntances,  and  called  ttaem  by  name  when 


he  met  them;  recognized  their  voices  where, 
on  account  of  his  defective  sight,  he  failed  to 
see  them  before  they  had  spoken;  and  be 
talked  with  them  rationally,  and  without  the 
least  Indication  of  mental  incapacity,  upon  the 
topics  of  ordinary  conversation.  ThewUl  was 
not  drawn,  as  asserted  by  one  of  the  wituesses 
on  tbe  part  of  the  appellant,  by  a  relation  of 
Mrs.  Cox,  It  was  drawn  by  A.  G.  Ricbey. 
Esq.,  a  lawyer  of  the  highest  standing,  of  the 
Trenton  bar,  from  Instructions  given  directly 
to  him  by  the  testator,  to  whom,  when  pre- 
pared, It  was  read  and  fully  explained,  and 
by  whom  It  was  fully  understood  at  the  time 
of  signing;  and  It  is  by  no  means  clear  tliat 
Mrs.  Cox,  who  was  with  him  at  the  time,  de- 
rived a  greater  benefit  under  the  will  than  she 
would  have  had  under  the  intestate  laws. 
Moreover,  Mr.  Hunslcker,  who  is  said  to  have 
prepared  a  prior  will  which  this  one  super- 
sedes, and  who  certainly  was  well  able  to 
Judge  of  his  testamentary  capacity,  became 
counsel  for  the  executors,  and  acted  In  the 
settlement  of  the  estate.  In  accordance  with 
the  provisions  of  the  win  dow  the  subject  of 
contest,  from  the  time  of  its  admission  to 
probate  until  at  least  the  application  for  leave 
to  sell  tbe  Spring  Garden  street  house  In 
March,  1892,  after  the  death  of  Mra.  Cox.  In 
the  preceding  December.  No  verdict  against 
the  validity  of  this  wIU  would  be  permitted 
to  stand.  The  Issues  are  therefore  refiTsed. 
and  the  appeal  dismissed." 

W.  W.  Wiitbank  and  N.  H.  Lanselere,  for 
appellant   John  O.  Johnson,  for  appellee. 

PER  CURIAM.  Referring  to  the  Insuffi- 
ciency of  the  evidence  in  this  case,  the  learn- 
ed auditing  Judge,  In  the  conclusion  of  his 
opinion,  rightly  said:  "No  verdict  against  the 
validity  of  this  will  would  be  permitted  to 
stand."  He  therefore  refused  the  Issues 
prayed  for,  and  dismissed  the  appeal  from  the 
decision  of  the  register  of  wills.  lu  this  be 
was  sustained  by  the  court  lu  banc.  All  that 
can  be  profitably  said  on  the  questions  In- 
volved will  be  found  In  the  clear  and  satis- 
factory opinion  above  referred  to,  and  on  it 
we  affirm  tbe  decree.  Decree  affirmed,  and 
appeal  dismissed,  with  costs  to  be  paid  by  ap- 
pellant 


DOWDALL  T.  0*BOT;RKB. 
(Supreme  Oonrt  Of  PenDs^lTanla.  April  22, 
1806.) 

Gasvisvmbtit— Bvmaiiaa  or  IimBBTiDsass. 
In  proeeediogs  'by  D.  against  O.  as  gar- 
oiahee  of  W.,  th«  court  properly  directed  a  verdict 
for  gamlahefc  though  there  was  evidence  that 
W.  ccmfessed  judgments  to  D.,  O.,  and  other 
creditors.  O.'s  jndgment  bavbig  precedence,  and 
that,  at  the  execuno&  sale,  O.  bonebt  the  proper- 
ey  used  by  W.  in  Mi  drayage  bugineas,  and,  aft- 
er conducting  the  bu^nesa  a  while,  gave  W.  $500, 
and,  at  hia  request,  trnnsferred  the  property  to 
another  person,  and  though  certain  wltnessts  tea- 
tified  that,  after  W.  told  O.  he  was  going  to  con- 
fess Judgment  to  him,  O.  said  that  all  he  want- 
ed was  what  was  due  blm,  and  that,Ji  he  bought 
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the  property  at  ezecotion  sale,  he  would  do  lite 
ricbt  thmff  b7  W.,  and.  as  soon  ai  he  got  out 
of  the  businesB  what  was  dae,  he  would  turn  the 
proiierty  over  to  W.,  and  though  other  witnesses 
testified  that  at  a  meeting  of  the  creditors,  be- 
fore the  execution  saie,  It  was  uaderstood  or 
ai^eed  that  O.  should  buy  the  property,  and 
should  retom  it  to  W.  after  the  latter  tiad  raised 
enoufb  to  pay  them  what  he  owed  ibem. 

Appeal  from  court  of  common  pleas,  Fblla- 
delphia  county. 

Garnishee  proceedings  by  Thomas  H.  Dow- 
dall  against  John  T.  O'Rourke.  garnishee  of 
John  W.  Wisher,  Judgment  defendant  Ver- 
dict was  dlracted  for  carnlstaee,  and  plaiu- 
tilt  appeals.  AlHrmed. 

John  W.  Wisher,  being  financially  involved, 
confessed  Judgments  to  John  T.  O'Rourke, 
Thomas  H.  Dowdall,  and  other  creditors. 
The  horses,  wagons,  harnesses,  and  other 
property  owned  by  Wisher,  and  used  by  him 
In  his  general  teaming  and  drayage  busiuesp, 
were  sold  under  execuUons  Issued  on  the 
Judgments,  and  bought  by  O'Rourke,  whose 
execution  bad  been  lodged  with  tbe  shei-lff 
before  tbe  others.  He  paid  part  of  the  pur- 
chase price  In  cash,  to  release  a  lien  on  the 
property,  and  credit  was  given  on  his  Judg- 
ment for  the  balance  of  the  price.  After  such 
purchase,  Wisher  was  put  In  charge  of  the 
dray  age  business  as  O'Rourke's  agent,  and 
was  paid  therefor  ?25  per  week.  After 
O'Rourke  had,  as  claimed  by  plaintiff,  made 
some  profits  out  of  tbe  business,  he  gave 
$600  in  money  to  Wisher,  and,  at  Wisher's 
request,  transferred  the  property  connected 
with  tbe  business  to  John  S.  Freemann,  who 
made  the  purchase  for  Wisher.  Plaintiff, 
Dowdall,  claimed  that  garnishee,  O'Rourke, 
made  proUts  out  of  the  drayage  business  ex- 
ceeding the  smoimt  of  defendant  Wisher's 
indebtedness  to  him,  and  that  this  was  due 
or  belonging  to  Wlsh^,  and  therefore  sub- 
ject to  tbe  garnishment,  because,  aa  be  claim- 
ed, O'Rourke  agreed  with  Wisher  and  him 
and  the  other  creditors  to  whom  Wisher  had 
confessed  Judgments,  that,  If  he  became  tbe 
purchaser  of  the  property  at  tbe  execution 
sale,  be  would,  after  taking  out  of  the  profits 
of  the  business  the  amount  of  Wisher's  in- 
debtedness to  him,  turn  over  the  business  and 
property  and  remaining  profits  to  Wisher, 
and  that,  r^Ing  on  this,  he  and  the  other 
judgment  credltcvs  refrained  from  bidding 
at  the  sale,  and  O'Rourke  bought  the  prop- 
erty for  much  leas  than  its  value. 

Flalntiff  makes  28  assignments  of  error.— 26 
of  them  to  the  exclusltui  of  evidence,  and  2  to 
the  charge  declaring  that  there  was  no  evi- 
dence to  sustain  plaintiff'scontentlontbatgar- 
nlshee  had  in  his  hands  money  or  property 
due  or  belonging  to  defendant,  and  directing 
a  verdict  for  garnishee.  Defendant  Wisher 
testified  that,  when  he  told  O'Rourke  be  was 
going  to  confess  judgment  to  him,  O'Rourke 
said  to  him  that  all  he  wanted  was  what  was 
due  htm,  end,  as  soon  as  he  got  that,  he  would 


turn  tbe  balance  and  the  teams  over  to  bim. 
and  that  when  the  other  creditors,  to  wboin 
be  bad  confessed  Jndgment,  were  present. 
O'Rourke  said:  "I  am  going  to  do  tbe  right 
thing  by  Ur.  Wisher.  I  have  got  this  thing 
In  my  hands,  and  I  am  first;  and  I  assure 
yon,  gentlemoi,  I  d<mt  want  ai^tfalng  but 
Just  what  belongs  to  me."  John  F.  Keatur. 
who  was  counsel  for  Wisher  at  tbe  tinH^ 
he  confessed  the  Judgments,  testified  that 
O'Rourke  thai  said  to  him  and  Wisher  that 
he  had  no  desire  for  anything  except  ti» 
m<uiey  that  Wisher  owed  him;  tbat  he  was 
bis  friend;  and  that,  when  be  waa  paid  cff 
the  money  that  was  actually  owed  blm.  be 
would  be  ready  to  transfer  the  teams,  if  be 
should  be  fortunate  enough  to  boy  tbem  at 
the  OksHPb  sale,  to  elthffl-  Wlsbo'  or  any 
one  be  might  indicate.  Flalntiff,  DovdaU. 
testified  that  after  the  confe^on  of  JodR- 
ments,  and  before  the  ^ecutlon  sale,  It  nun 
agreed  1^  the  Judgment  creditors  that 
O'Rourke  should  buy  the  teams,  and.  after 
Wisher  had  raised  enough  money  to  pay  th.^ni 
what  he  owed  them,  the  teama  were  to  l>? 
turned  back  to  him.  Dowdall  also  testified 
in  regard  to  the  meeting:  "I  remember  tl»t 
Hr.  Hlnchman  was  not  altogether  sattefi^^ 
at  the  meeting  with  O'Ronrfce  being  the  tn»- 
tee  for  the  credItor8,and  afterwards O'Bomiie 
bought  Hlnchman's  claim,  and  I  was  agr»^ 
able  to  O'Rourke  being  the  trustee,  and  tteit 
was  the  reason  there  was  no  other  meeting. 
It  was  agreed  after  that.  •  •  •  That  is 
my  understanding  of  It."  His  testlnway  that 
be  and  others  did  not  bid  at  the  sale  be- 
cause of  the  agreemMit  that  tbe  property  waii 
to  be  purchased  by  O'Rourke  for  the  benefit 
of  Wisher  or  his  creditors  was  excloded. 
Maurice  Fella,  counsel  for  Dowdall  at  the 
time  the  Judgments  were  confessed,  testified 
that  between  that  time  and  the  sale  there 
was  a  meeting  of  the  creditors;  that  It  was 
understood,  though  not  positively  agreed, 
that  O'Rourke  should  buy  tbe  property,  and 
that  whatever  be  woiUd  buy  would  be  to 
pay  himself,  and  the  rest  of  the  money  should 
go  to  the  other  creditors;  and  that,  whra 
th^  separated,  It  was  the  Intention  that  an- 
other meeting  should  be  called  by  0*Ronrt;e 
to  make  a  definite  arrangement  bnt  ntme  was 
called. 

John  F.  KeatCH*.  John  S.  Freemann.  and 
Owen  B.  Jenkins,  for  appellant.  W.  Hocace 
Hepburn,  for  appellee. 

FEB  CURIAM.  We  find  no  substantial  cr- 
ror  in  either  of  tbe  rulings  of  tbe  learned 
trial  Judge.  He  was  clearly  right  In  holdiug 
that  the  evidence  was  Insufficient  to  sustain 
plaintiff's  contention,  and  In  directing  a  vw- 
dlct  In  favor  of  the  defendant  gamisbee. 
There  is  nothing  In  either  of  the  qiecitios- 
tions  tbat  requires  discussion.  Nether  of 
them  la  sustained.  Judgment  affirmed. 
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BRADFORD  f.  BOLBT. 
(Snpnme  Court  of  PennsyWaida.    Ajffll  29, 

1895.) 

iNTOZfCATINO  LlQUORS — CiVIL  DaMASB  LaIT  —  IN- 
JUUT  TO  PbOPBBTT— iHPRISOailBKT  or  HUBBAVD 
—  PbOXOUTB  CaU»  —  CO^ITBIBUTOBT  NSOU- 
OKTCCB. 

1.  The  Interest  of  a  wife  In  the  earning  pow- 
er of  her  huitend  is  not  property,  within  Act 
Atar  8.  1854,  declaring  that  one  unlawfully  fur- 
niahlns  Intoxicating  drinka  to  another  ahall  be 
lirble  for  Injury  to  "person  or  property"  In  con- 
fteqnence  of  the  furnishing.  8ne  cannot,  there- 
fore, recoTer  becaase  'of  his  impriEtmment  for  an 
act  committed  while  intoxicated. 

2l  Tbe  Imprisonment  of  one  for  an  act  com- 
mitted irtiile  mtozicated  is  not  the  proximate 
consegnence  of  the  liquor  dealer's  unlawful  neg- 
Ugence  in  selling  to  bim  while  Intoxicated:  the 
law  having  fnterrened,  and  become  the  proximate 
cause. 

S.  Where  a  husband,  on  receirlng  hia  wages, 
was  accoatomed  to  deposit  them  with  his  wife 
for  family  nae  and  tor  safe-keqdng,  and  when 
about  to  enter  on  a  spree,  or  In  ue  midat  of  <nie. 
wcnid  apply  to  his  wife  for  money  to  carry  It 
on,  the  fact  that  she,  comprehending  his  pur- 
pose, let  liim  have  it  from  the  deposit,  u  not  such 
contribatory  negligence  as  will  prevent  her  re- 
rorering  against  a  liquor  dealer  for  injnriea  from 
hia  nnlawinl  fnmishmg  of  Uqnor. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Actl<m  1^  Ella  L.  Bradford  against  Samuel 
C.  Boley.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Reversed. 

Defendant's  first  spedflcation  of  error  was 
the  refusal  of  his  first  point,  which  point  and 
answer  are  as  follows:  "If  the  Jury  find  from 
the  evidence  that  the  platntiflC,  during  the 
last  Dine  years,  supplied  her  husband  weekly 
with  sums  of  money  ranging  from  three  to 
Ave  dollars,  which  she  knew  he  used  In  his 
weekly  sprees,  and  if  the  Jury  further  find 
that  he  was  continuously  drunk  from  the 
30th  June  to  11th  of  Jidy  last  on  money  fur- 
nished by  her,  and  that  she  even  provided 
him  with  money  on  the  lltb  of  luly,  which 
he  spent  for  drinks  at  defendant's  saloon  or 
elsewhere,  it  is  sudi  contrlbutmy  negligence 
to  the  injury  complained  of  as  will  prevent 
her  from  recovering  In  this  action.  Answer. 
The  first  point  Is  refused.  The  evidence  does 
not  Justify  the  finding  ajtked  for;  the  evi- 
dence being  that  the  wife  was  but  custodian 
of  her  husband's  moneyi  which  he,  at  his 
pleasure  had  a  right  to  demand.  It  Is  an 
entirely  different  case  from  what  It  would  be 
If  the  plaintiff,  Mrs.  Radford,  had,  from  her 
own  zesonrcee,  voluntarily  furnished  her  hus- 
liand  money,  which  she  knew  1m  would  use 
for  the  purchase  ct  liquor,  whl<^  he  could  not 
otherwise  have  obtained.  If  that  were  the 
evidence,  It  might  be  for  the  Jury  to  say 
wbethv  or  not  the  wife  was  guilty  of  con- 
tributory negllgttice." 

Henry  Meyer  and  R.  S.  Martin,  for  appel- 
lant. K.  T.  Meade  and  James  O.  Doty,  for 
appellee. 

McGOT'LOM,  J.  This  Is  an  action  bronxht 
by  a  wife  to  recover  damages  for  the  Impris- 


onment of  her  husband  for  the  crime  of  vol- 
untary manslaughter.  It  Is  based  on  section 
3  of  the  act  of  May  8,  1854,  which  provides 
that:  "Any  person  furnishing  Intoxicating 
drinks  to  any  other  person  In  violation  of  ex- 
isting laws,  or  of  the  provisions  of  this  act, 
shall  be  hdd  civilly  responsible  for  any  in- 
Jury  to  person  or  i^operty  In  consequeuce  of 
such  furnishing;  and  any  one  aggrieved  may 
recover  full  damages  agalnBt  such  person  so 
furnishing,  by  action  on  the  case  Instituted  in 
any  court  having  Jurisdiction  of  such  form  of 
action  In  this  commonwealth."  The  facts 
which  were  regarded  by  the  learned  court  be- 
low as  sufficient  to  sustain  the  action  are  sub- 
stantially as  follows:  John  Bradford,  the 
husband  of  the  plaintiff,  was  an  industrious 
man,  and  capable  of  earning  good  wages. 
It  was  his  custom,  on  receiving  his  wages,  to 
deSKMlt  the  most  of  them  with  bis  wife,  for 
family  uses  and  for  safe-keeping.  For  sev- 
eral years  preceding  the  occurrence  In  ques- 
tion, he  was  In  the  habit  of  drinking  to  ex- 
cess on  Saturday  evenings,  on  Sundays,  and 
whenever  he  was  out  of  employment.  While 
he  had  work  to  do,  l^Is  excesses  In  this  re- 
spect were  limited  to  the  evenings  and  days 
menticmed.  Frequently,  when  about  to  en- 
ter upon  a  spree,  or  in  the  midst  of  one,  he 
applied  to  bis  wife  for  money  to  carry  it  on ; 
and  she,  comprehending  his  purpose,  let  him 
have  It  from  the  deposits  he  made  with  her 
as  above  stated.  On  the  30th  of  June,  1802, 
the  mills  In  which  he  was  employed  were 
closed  for  repairs;  and  thenceforib.  until  and 
Including  the  day  of  his  arrest,  he  was  Idle, 
and  the  most  of  the  time  under  the  Influ^ice 
of  liquor.  The  afternoon  and  evening  of  that 
day,  he  was  In  the  saloon  of  the  defendant 
He  bought  and  drank  liquor,  and  was  intoxi- 
cated there.  While  In  a  state  of  Intoxication, 
for  which  the  defendant  was  at  least  partial- 
ly respoaslble,  he  became  involved  In  a  quar- 
rel with  Fl<^d,  In  which  he  received  a  blow 
in  the  fftce,  and  shot  bis  antagonist,  who 
died  in  consequence  of  the  Injury  thus  Infilct' 
ed.  Bradford  was  arrested.  Indicted,  and 
tried  for  murdo*,  convicted  of  voluntary  man- 
slaughter, and  sentenced  to  Imprisonment  for 
12  years.  The  Imi>ortant  question  before  us, 
on  these  facts.  Is  whether  the  Imprisanment 
of  the  husband  can  be  regarded  as  a  conse- 
quence of  the  imlawful  act  of  the  defendant, 
for  which  the  statute  has  given  the  wife  a 
tight  of  action. 

It  Is  settled  that  the  furnishing  of  Intoxicat- 
ing liquor  to  a  person  of  known  Intemperate 
habits,  or  obviously  Intoxicated  at  the  time,  Is 
an  act  of  unlawful  negligence,  and  If  It  re- 
suits  in  the  death  of  such  person,  as  a  proxi- 
mate consequence  of  it,  hia  widow,  children, 
or  parents  may  maintain  an  action  against 
the  party  so  furnishing  the  liquor,  and  recov- 
er from  him  compensation  for  their  loss,  to 
the  extent  of  their  pecuniary  interest  In  the 
life  of  the  deceased.  Fink  v.  Oarman,  40  Pa. 
St.  05.  To  the  same  effect  are  the  other  cases 
referred  to  by  the  learned  court  belo$r  as  su]> 
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porting  Its  conclnsIoQ  In  tbU  case.  It  mtist 
be  borne  In  mind,  however,  that  these  were 
actions  for  Injuries  caused  by  nnlawfol  uegU- 
ffence,  and  resnltlng  In  death,  and  that  they 
were  based  on  the  act  of  April  15, 1851.  wbtcb 
"created  a  cause  of  action  wholly  unknown 
to  tbe  common  taw";  and  the  plalotlfiPs  In 
them  were  persons  who,  under  the  act  of 
26th  April,  1855,  were  "entlUed  to  rccortt 
damages  for  an  Injury  causing  death."  But 
these  acts  did  not  give  a  wiCe  an  action  tet 
negligence  resulting  In  the  iDiprtsonment  of 
her  husband,  or  the  impairment  of  bis  earn- 
ing power,  nor  did  she  have  It  by  tbe  common 
law.  It  is  therefore  incumbent  on  ber,  In  the 
assertion  of  a  claim  of  this  character,  to  point 
to  tbe  statute  which  gives  her  an  action  for 
it  In  the  case  under  consideration,  the  plain- 
tiff relies  on  tbe  act  of  May  8,  1854,  tbe  ma- 
terial part  of  which  we  have  already  inserted 
In  this  opliUm.  That  she  may,  by  Tlrtne  of  Its 
provisions,  maintain  a  suit  against  thfe  d» 
fendant  for  an  Injury  to  her  person  or  prop- 
erty In  consequence  of  bis  unlawful  n^l- 
gence,  is  clear;  but  it  does  not  expressly,  or 
necessary  implication,  ^ive  ber  an  action  tot 
an  Injury  to  the  person  or  prop^y  of  her 
hosband.  Is  her  Interest  In  his  earning  pow- 
er prc^erty,  within  the  meaning  of  the  stat- 
ute? Does  it  give  her  an  action  for  an  injury 
to  bim  which  for  a  time  fanpalrs  or  ivevents  the 
exercise  of  this  power?  It  seenu  to  us  that 
these  questions  abonid  be  answered  in  the 
negative.  If  the  statute  Is  construed  as  giv- 
ing her  an  acUtm  for  snch  an  Injury,  its 
results  are  neither  k^ical  nor  harmonious. 
It  does  not, .  standing  by  itsdf,  authorize  an 
action  for  an  injury  which  destroys  her  pe- 
cuniary Interest  In  ber  husband,  but  It  gives 
her  an  action  for  an  injury  wUeb  merely  de- 
tracts from  its  value.  It  makes  the  furnish- 
ing of  Intoxicating  drinks  to  bim,  if  he  Is  of 
known  Intonperate  bat^ts,  or  when  he  Is 
drunk,  an  act  of  unlawful  negligence,  and,  If 
his  earning  capacity  is  Injurlonsly  atfected  by 
it,  gives  bim  a  suit  against  tbe  wrongdoer  for 
damages,  when,  for  any  other  act  of  unlawful 
n^Ugoice.  having  precisely  tbe  same  effect 
upon  ber  pecuniary  Interest  in  bim,  she  has  no 
action  by  tbe  common  law  or  by  statute. 
Xhat  the  le^slatnre  may  give  ber  an  action 
for  an  Injury  which  Impairs  bis  earning  pow- 
er, and  thereby  partially  deprives  ber  of  tbe 
support  he  should  afford  ber,  is  not  dented, 
but  that  It  has  done  or  Intended  to  do  so  In 
tbe  statute  we  are  oondd»-lng  Is  not  ap- 
parent In  no  case  brought  to  our  notice  has 
It  been  hAA  that  an  action  for  injury  to  prop- 
«rtj  embraced  a  claim  of  this  character.  In 
all  tbe  statutes  relating  to  damages  occasion- 
ed by  tbe  unlawful  fumlabing  of  Intoxlcatlag 
drinks  that  have  come  under  our  observation, 
meefit  the  one  now  btfore  us,  actions  are 
given  for  Injuries  to  the  person,  to  property, 
and  to  means  of  support  Tbe  law  applica- 
ble to  these  actions,  and  pertinent  to  our 
question.  Is  thus  summarised  In  S  Am.  &  Eng. 
Bne.  Law,  pp.  261,  202:  "Where  damages 


are  claimed  for  Injuries  to  the  person,  actual 
Injury  must  be  proved.  Where  no  actual 
violence  by  the  husband-^u  pbysicftl  injuiy 
to  the  person  or  health  ot  the  wife— Is  sbovu 
she  cannot  recover.  Where  a  p«son  sqaau- 
dcn  money  or  chattels,  or  deatroTS  or  injun*- 
other  property  belonging  to  his  wife  or  sny 
other  party,  while  intoxicated,  an  action  f^-r 
damages  by  tbe  owner  of  the  property  wii. 
Ue  against  the  party  who  sold  the  liqn-r 
whlcb  produced  the  Intoxication,  to  rat 
amount  of  the  value  of  the  property  destr»y 
ed,  or  the  amount  of  the  tojuiy.  WhervT.-: 
any  one  la  legally  under  obUgatliMi  to  snppon 
another,  as  a  husband  his  wife,  or  parer.u 
their  children,  the  statutes  provide  thai  if.  ii. 
consequence  of  Intoxication  or  habitual  drank- 
ouiess  of  tbe  husband  or  parent,  those  de- 
pendent on  tlieni  for  support  are  Injured  in 
such  support  tbe  person  so  Injured  shall  tuvc 
a  r^lit  to  an  action  for  damages  against  tfc^ 
seller  of  tbe  liquor  producing  the  Intoxicatiw* 
or  habitual  drunkenoess."  The  cases  clt«>l 
as  sustaining  this  summary  show  that,  whi^ 
tbe  injuries  proceed  from  the  same  ne^ltgem 
act  the  subjects  of  tbem  are  distinct  and  in- 
depaident  and  that  actions  given  for  lQjun>-> 
to  person  or  property  do  not  include  tnjnrte- 
to  means  of  support  It  may  be  afflnued.  as 
a  general  proposition,  that  the  right  of  actton 
for  an  Injury  to  person  or  property  Is  In  the 
party  whose  person  or  property  Is  InjureiE. 
and  that  the  statnte  which  gives  to  another 
person  an  action  for  tbe  consequmces  of  sa-^t 
Injury  must  do  so  In  plain  terms,  or  by  nece*^ 
sary  Implication.  It  Is  a  strained  and  un- 
Jttstlflatde  constmetion  of  the  act  in  question 
which  allows  a  wife,  in  tbe  lifetime  of  b«r 
tansband,  to  maintain  a  suit  for  an  injury  ro 
his  person  whlcb  diminishes  his  capacity  f<»- 
labcHT. 

There  Is  another  objection  to  tike  plaintiff's 
claim  wtaMi  appears  to  na  to  be  well  takpn. 
It  Is  tbat  the  Impriaonmoit  of  husboa-l 
Is  not  the  proximate  consequence  of  the  aa- 
lawful  negligence  of  tbe  defendant.  It  is  tbe 
act  of  tbe  law,-^e  direct  result  of  the  lnt«T- 
ventlon  of  an  taidependent  agency  or  forcr. 
True,  Beers  r.  WaUUaer,  43  Hon,  254,  appeair 
to  conflict  with  thia  view,  and  was  regarded 
by  the  leaned  eotut  below  as  a  sofBclent  an- 
swer to  the  objection  that  tbe  famlsblnjr  of 
tbe  liquor  was  not  the  pFozimate  cause  of  tiw 
imprisonment.  But  that  ease  was  based  oc  a 
statnte  which,  In  plain  terms,  gave  tbe  wjr^ 
an  action  for  an  Injury  to  ber  means  of  rap 
port,  and  was  crastnied  as  extending  to  an4 
embracing  tbe  remote  as  wdl  as  the  dlre< : 
consequences  of  the  mdawfol  n^lgem-e. 
The  decishnk  In  Beers  v.  Walhlser  Is  therefoiv 
not  only  opposed  to  the  commoB-law  rule  ■•i 
this  subject,  but  to  oar  construction  of  the  a;t 
of  Hay  8,  1854.  In  Flak  t.  Garman,  sopra. 
this  court  speaking  of  the  fleftwdant'a  unlaw- 
ful n^ligence  In  the  sale  of  the  Uquor.  ssid: 
"His  act  must  be  what  we  call  tbe  'proximate 
cause*  of  the  Injury  cmaplaliwd  ot  If  t> 
proximate  cause  was  cm^poimded  of  Us  art 
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and  tlie  nidawfiil  act  of  Qie  decedent;  the  dvU 
UabiUty  la  gone.**  For  Oese  reuuns  we  de- 
eline  to  anent  to  tlie  propoattlon  that  ttils 
case  Is  gorerned  by  Been  r.  WalUaer. 

We  do  not  ttilnk  that,  la  Tlew  of  tlic  eri- 
lence  in  this  case,  tbere  was  any  wror  tn  tbe 
refusal  of  the  defmdantfs  Hitt  point  la  ac* 
Mrdaace  wUh  ttase  wlvma,  we  ovemile  the 
Srst  spedfloBtlon  of  error,  and  bom  tain  tbe 
>tber  spedacationa.   Judgment  rerused. 


MACOMBER  t.  MACOMBBB  et  aL 
Supreme  Court  of  Rhode  Island.   Aug.  1, 18&i.) 

KOTB  A3  FaTHINT — PlSTKlBUTiON  OF  ElSTATC 

1.  The  fact  that  a  note  .waa  reeeived  in 
)nymetit  of  a  debt  may  be  proved  from  the  dr- 
umstaneee  nuronnffing  the  traniaction,  ttoo^ 
here  may  bare  beua  no  opnai  agreeMeat  to 

hat  effect. 

2.  Where  noteflciyen  claimant  in  payment  of 
i<t  share  indecedenf  a  estate  were  basedon  a  set- 
lement  which  tbe  court  aubseqaently  aoQalled, 
her  were  properly  disallowed  as  paym^t,  aod 
he  amount  due  daimant  woa  thereby  left  to  be 
etermloed  de  novo. 

Bill  In  equity  by  Mary  B.  Hacomb^.  ad* 
ainivtratiti;  agalnat  Jos^h  B-  Maoombw 
nd  others.  BxoeptlODs  to  maator'B  report, 
kverroled. 

Wm.  P.  Sheflleld  and  Wm.  P.  Sbeffleld,  Jr., 
or  plaintiff.  Btchard  S.  Oomatock  and 
Eathbone  Qardner,  for  re^mideiits. 

PER  CURIAM.  We  are  of  the  opinion  that 
rte  master  did  not  err  In  refusing  to  recog- 
ize  the  settlement  of  Angust,  1879,  as  of  any 
3rce,  and  hi  requiring  the  respondents  to 
le  an  account  of  their  dealings  with  the  es- 
ite  of  Isaac  Borden  from  the  time  of  the  set* 
ement  of  their  second  account  with  the 
ynrt  of  probate  In  the  same  manner  as 
lougb  tbe  settlement  of  Augnst,  1878,  had 
ot  been  made.  That  settlement  had  been 
□nulled  and  set  aside  by  the  decree  of  the 
>tirt  under  which  the  account  was  to  be  tak- 
n.  The  notes  of  the  respondent  Joseph  B. 
Ijicomber,  which  the  rei^ondents  dalm  were 
^ceITed  by  William  P.  Macomber  In  pay- 
ent  of  the  sums  due  him  from  the  estate  of 
taac  Borden,  were  based  on,  or  grew  out  of, 
to  settlement  which  had  been  annulled  and 
•t  aside.  The  ground  on  whjch  they  were 
[Sallowed  as  payment  by  the  master  was 
lat  by  the  law  of  this  state  a  note  does  not 
>erate  as  payment  unless  received  as  such 
nfler  an  express  contract  to  that  effect  We 
-esume  this  opinion  of  the  master  rested  on 
i-emarfc  of  Chief  Justice  Ames  In  Wheeler 

Scbroed«r,  4  B.  I.  388.  We  do  not  think 
lat  an  express  contract  Is  necessary  In  or- 
that  a  note  shall  operate  as  payment, 
3d  that  the  fact  that  It  was  so  received  may 
»  proved  by  the  circumstance  attending 
le  transaction,  even  If  there  may  hare  been 
>  express  agreemeot  to  that  effect.  Wilbur 

.TemeKan,  11  R.  I.  113;  Nightingale  v. 
liafee.  Id.  600.   But,  la  view  of  the  fact 

V.8lA.D0.11-^ 


that  the  notek  In  qoestlon  grew  oat  of  the 
settleount  which  had  been  annulled,  we 
ttlUk  that  the  master  propevly  disallowed 
them  as  payment  The  settlem«it  harlng 
been  annulled,  the  mastw  also  propuly 
^rged  tbe  respondents  with  Interest  on  the 
Shars  ot  the  estate  b^onglng  to  tbe  aald  WIl* 
Uam  P.  Macomber  ftom  tihe  tinw  be  attained 
bis  majorl^  tni  the  date  of  said  settlement 
The  respondents  eantend  that  as  no  mmtlon 
of  Interest  Is  made  In  that  settlement.  Wil- 
liam P.  Haeombar,  by  aonptlng  the  property 
set  apart,  and  glTlng  Us  rec^pt  for  It  as  his 
share  aceordtaig  to  the  settlemmt,  waived  hla 
elatm  for  lirtevtat  pidcnr  thereto.'  In  reply  It 
B&ay  be  Bal<|  that  tiie  Interest  during  the  pe- 
riod meatleaed  may  bare  been  taken  Into  ac- 
eondt  in.  the  ralnatlon  ot  the  property  set 
apant  to  him  in  tSio  settlement;  hnt  whether 
this  be  so  or  not,  the  settlement  Itaelf  having 
been  aannlled,  I«R  the  amount  dna  to  him  to 
be  determined  - predatiy  as  tlumgh  It  had 
new  been  madft  '  We  aee  no  reason  to  dia- 
toxb  the  finding  of  the  master  on  the  svi- 
denoe  that  the  note  for  |6,000  was  not  sur- 
rebdered'  to  tbe  respondent  Jos^b  B.  Ma* 
comber  by  the  said  William  P.  Macomber  as 
a  donatio 'can«  mortis.  Tte  re^ondents* 
axoepttons  to  the  mastw*8  rap<wt  are  over- 
ruled, and  the  report  confirmed. 


BBAKHUHST  et  ni.  v.  CRUMBT  et  ux. 
(Supreme  Court  of  Rhode  Island.  8«pt  SS, 

im.) 

DiSTBiSDTios  or  Estate — Advaxobubnts. 
Where  a  deed  by  a  mother  to  her  son 
stated  an  express  consideration,  when  in  fact  no 
consideration  actually  passed  et  the  time,  bnt 
it  was  made  beeaase  the  son  bad  for  more  titian 
17  years  turned  over  his  eanungs  to  her,  and 
during  that  time  had  cared  for  and  improved  her 
property,  the  eouTeyance  Will  not  he  held  an  ad- 
Tanpemcnt  in  a  distribution  of  the  mother^  es- 
tate 30  Atl.  46S,  affirmed. 

On  rehearing.  Dented. 

For  fwmer  r^rt,  see  SO  AXL  At3. 

TILLlNGHAST,  J,  The  complainants  move 
for  a  reargument  of  this  case  on  the  grounds 
(1)  that  the  court  has  erred  In  its  conclusion 
as  to  the  facts  relating  thereto,  and  (2>  that 
tlie  complnlnants'  coimsel  did  not  have  suffi- 
cient time  at  the  former  hearing  to  properly 
present  their  ease  to  the  court.  As  to  our 
conciiisiou  of  fects  In  the  case.  It  was  arrived 
at  after  long  and  patient  study  and  consld- 
emtlon  of  all  tbe  testimony  submitted  (the 
same  comprising  345  pages  of  typewritten 
matter),  together  with  a  consideration  of  the 
full  and  well-arranged  briefs  of  the  i-esiwc- 
tlve  counsel  in  the  case.  It  Is  a  case  whicli 
depends  entirely  upon  the  testimony,  much 
of  which  Is  more  or  less  conflicting;  and  the 
very  fact  that  the  conrt  itsdf  was  divided  in 
opinion  as  to  the  effect  thereof  shows  that  it 
Is  one  Id  which  different  mhids  may  fairly 
reach  different  conclusions.   A  rfe^amlna-. 
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tlon  of  the  grounds  upon  which  our  dedalon 
was  based,  taJien  In  connection  with  the  criti- 
cism of  plalntUfs'  coonsel  upon  said  deci- 
sion, fails  to  satisfy  ns  that  we  were  wrong 
therein.  We  think  the  evidence,  taken  as  a 
whole,  does  show  that  an  adequate  moral 
conslderatlwi  for  the  conreyance  In  question 
did  exist,  and  also  that  it  was  recognized  by 
Mary  Crumby  In  connection  with  the  making 
thereof.  That  such  consideration  existed  Is 
abundantly  shown  by  the  proof  that  practi- 
cally all  of  the  earnings  of  Hilton  Cmmt^ 
for  17  years  or  more  went  Into  his  motho's 
hands,  and  were  used  by  her  as  she  saw  flt» 
and  by  the  further  proof  of  the  serrlces  ren- 
dered by  him  to  his  mother  In  tmproTlng  and 
taking  care  of  her  property,  he  simply  recetr- 
Ing  from  bear,  during  all  of  this  time,  his  bare 
llTli^  In  return  th&eetor.  Nor  was  the  total 
amoimt  earned  by  bim  during  alt  of  these 
years  Inconsiderable,  as  persistently  claimed 
by  complainants'  counsel;  for,  while  there  Is 
bat  little  direct  proof  of  actual  cash  pay- 
ments ma^  to  blm  by  his  ^ployere,  a  foct 
upon  which  OTermuch  stress  Is  laid  coun- 
sel, there  la  most  satisfactory  proof  that  he 
worked  as  continuously  and  earned  as  much 
as  ordinary  men  of  his  craft;  and  It  Is  cer- 
tainly fair  to  Infer  that  be  received  the  wages 
of  his  labor.  That  Mary  Crumby  recognised 
the  fact  that  she  was  morally  indebted  to  her 
son  Hilton,  that  he  had  falriy  earned  the 
property  In  question,  and  that  the  convevanoe 
thereof  to  him  was  not  made  merely  on  ac- 
count of  love  and  affection,  and  was  not  In- 
tended as  an  advancement,  Is  fairly  to  be 
inferred  from  her  conduct,  taken  In  connec- 
tion with  the  various  statements  made  by 
her  to  several  of  the  witnesses  called  by  the 
respondents.  The  deed  Itself  from  Mary  to 
Hilton  shows  prima  facie  that  the  convey- 
ance was  not  made  by  way  of  advancement, 
but  for  a  valuable  consideration;  and  all  of 
the  testimony  which  has  any  bearing  upon 
that  branch  of  the  case  tends  to  show  the 
same  thing.  And,  although  no  money  actu- 
ally passed  from  Hilton  to  his  mother  at  the 
time  of  the  conveyance,  yet  It  sufficiently  ap- 
pears that  the  property  conveyed  to  him 
represented  In  her  estimation  the  product  of 
Ills  labor,  and  Justly  belonged  to  blm.  But 
it  Is  urged  that  to  allow  the  ctmr^ance  to 
Hilton  Crumby  to  operate  as  an  ordinary 
deed  for  a  valuable  consideration  will  result 
In  an  unequal,  and  hence  Inequitable,  distri- 
bution of  the  proper^  of  Mary  Crumby 
among  her  children;  and,  furthermore,  that 
whatever  moral  consideration  existed  la 
favor  of  Hilttm  Gmmby  In  connection  with, 
and  as  the  moving  cause  for,  the  making  of 
the  said  conveyance  to  him,  also  existed  in 
a  stronger  degree  In  favor  of  his  sister,  Mrs. 
Beakhurst  It  Is  true  that.  In  determining 
whether  or  not  a  certain  truiaactlon  between 
a  parent  and  child  is  an  advancement,  the 
maxim  of  equality,  and  that  each  and  every 
child  has  an  equal  moral  claim  on  his  prop- 
erty  at  his  death,  must  always  be  borne  in 


mind;  that,  as  said  by  Thonit  Gifts  &  Adr. 
p.  609,  'Inequality  Is  not  to  be  presumed,  nor 
favoritism  nor  preference  for  one  child  ta 
the  Injury  of  another."  But  this  doctrine  ia 
DO  wise  militates  against  the  right  of  tbe  par- 
ent to  rec(^lze  the  fact  that  by  xeason  of 
loQgor  and  more  valuable  services  rcndennl 
by  one  child  than  by  another  the  former  is 
morally  entitled  to  be  compensated  therefor, 
and  to  render  such  an  equlval«it  aa  he  ma;<- 
see  fit.  Indeed,  such  a  transaction  Is  D'K 
only  not  In  coifllct  with  the  rule  above  stateJ. 
but,  on  the  contrary,  directly  tends  to  pr.- 
mote  the  same.  As  to  the  contenticm  that 
Mrs.  Crumby  was  under  as  strong,  and  erea 
stronger,  moral  obllgatloQ  to  malce  the  cod- 
v^ance  in  question  to  Elizabeth  as  to  Hil- 
ton, or,  In  other  words,  that  she  had  earned 
as  much  of  the  property  owned  by  tbe  moth- 
«■  as  he,  we  have  only  to  say  that  tbe  proof 
submitted  does  not  sustain  it  EUsabeth  was 
married  In  1872,  when  at  the  age  of  28,  sod 
of  course  ceased  ttom  that  time  to  turn  over 
her  earnings  to  her  mother,  while  Hiltoa 
continued  to  turn  over  bis  until  1888,  at  leafi. 
when  he  also  got  married.  The  deed  tr-m 
Mary  to  Hilton  was  not  made  until  Augoet. 
1883,  while  that  from  the  Omans  to  Mnrr 
and  Hilton  was  not  made  until  1884,  wMcb 
was  12  yrars  after  Elizabeth  bad  ceased  t'< 
torn  over  her  earnings  to  hv  mother.  Hiltoo 
must  therefore  have  contributed  much  more  U' 
the  common  fond.  If  such  ft  maj  be  called 
at  the  time  of  said  conveyances,  than  his  si^ 
ter,  and  a  moral  obligation  was  Uiereby  ov- 
ated  on  the  part  of  the  mother  to  c(»npeniat» 
him  for  this  excess.  That  she  lecogniseil 
both  the  fact  and  the  oUIgadon  arUiis  there- 
from, and  acted  thereon,  appears  to  us  to  be 
fiilrly  shown  in  evidence.  The  falling  oS 
In  the  saviogs-bank  deposits  of  Mrs.  Crumby 
attep  the  daughter  left  home  Is  a  fact  opos 
which  much  stress  Is  laid  by  complainants' 
counsel  as  showing  that  it  was  largely  by  her 
earnings  that  said  deposits  were  made.  Bat 
the  proof  shows  that  another  cause  also  exist- 
ed for  said  falling  off,  namely,  that;  souc 
af tw  the  daughter  left  home,  the  mother, 
reason  of  ttUing  health,  was  aUe  to  woric 
only  a  small  portion  of  the  tbne,  and  tlK^ 
simply  as  a  spare  hand  In  taking  the  place 
of  other  operatives  in  the  mill  In  ease  of  sick- 
ness and  the  like.  It  also  appears  that  quite 
a  portion  of  Hilton's  time  was  reQulred  In  re- 
pairing and  taking  care  of  his  mother's  real 
estate,  which  evidently  prevoited  him  also 
from  contributing  as  much  to  said  iepoatta  a» 
he  otherwise  would  have  done. 

As  to  the  second  ground  upon  which  m 
reargument  Is  asked,  namely,  that  aufflder-t 
time  was  not  allowed  by  the  court  to  tbe 
complainants'  counsel  to  fully  present  their 
case,  we  fall  to  see  that  tta«e  Is  aaj  rasnt 
for  such  a  claim.  Tbe  case  ooeqyled  OMisKh 
erable  time  (three  hours  or  more,  as  we  reuul- 
lect  it);  It  was  carefully  and  e^jllAiUj  ar- 
gued by  connsd,  and  the  points  wne  also 
well  presented  hi  their  printed  brief.    It  be- 
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fn^  a  case  which  depends  enttrely  upon  the 
evldotce  OS  reported,  and,  u  before  stated, 
having  berai  carefnlly  considered  b7  ns  after 
a  full  beaiinc  of  the  case,  we  do  not  think 
that  the  com^ainanta  are  entitled  to  a  n- 
argoment.   llotlon  for  reargumant  denied. 


LANDIS  T.  SBA  ISLE  CITT  HOTEL  CO. 
et  al. 

(Ooort  of  Cbancery  of  New  Jeraey.  A^l  12, 
1805.) 

COBFOlUTIOKa— 'FbaUD  or  DiBIOTOBS  —  LiUILITT 
TO  StOOEHOLDBBS— RlOBTB  OB  CrBDITOBB. 

1.  The  directofB  of  a  corporation  formed  to 
build  an  hotel  pnrcbaaed,  for  ItB  site,  tfaem- 
■eWes,  tbfl  eqaitable  title  to  a  portion  of  a  tract 
of  land,  at  a  200  per  cent  profit  to  themselres, 
and  snbBeqaentir  manipalated  the  legal  titie  bo 
as  to  reader  tiie  land  onarailable  for  the  pniiKMe 
of  raiaing  a  loan  br  mortgage,  and,  when  only 
$25,000  In  stock  had  been  subscribed,  they  con- 
tracted, on  the  part  of  the  corporation,  for  Oie 
erection  of  Improvements  InTolTing  an  onUay  of 
$90,000.  hi  order  to  tiiemselTss  realUe  a  ^vfit 
from  the  sale  of  the  remainder  ef  the  land.  On 
the  insolTNicy  of  the  cotporation,  th^  virtually 
became  tiie  owners  of  the  land  ana  improve- 
ments, leaving,  nothing  for  the  stockholders. 
TfHd,  that  the^Urecton  were  liable  to  the  stock- 
holdm  for  tiie  depredation  or  entire  loss  of  the 
value  of  thdr  stock,  though  in  the  contract  for 
the  Improvement  the  faur  eanivalent  for  the 
money  spent  was  received  by  the  corporation. 

3.  Where  the  directors  of  a  corporation,  by 
KTon  negligence  tn  the  management  of  the  cor- 
poration, wreck  It,  the  stockholderB  may  sue 
the  directors  for  damages  witiiont  first  suing  to 
set  a^de  appaiently  valid  incumbrances  created 
through  the  ccnSnivance  of  such  directors. 

8.  The  fact  that  after  tiie  directors  of  a 
corporatim  have  practically  wrecked  the  corpora- 
tion through  tii^  gross  negligooce,  a  stodc- 
bolder  becomes  a  director,  and  attempts  to  re- 
trieve the  loss,  does  not  constitute  a  waiver  of 
.their  liability  to  him  for  such  misconduct 

4.  A  stockholder  may  sne  directors  of  a  cor- 
poration. In  his  own  name,  for  tiie  benefit  of  him- 
self and  of  such  stockholders  as  choose  to  come 
In,  for  damage  arising  from  their  gross  negll- 
eence  in  the  management  of  the  corporation, 
without  first  asking  tiie  directors  to  commence 
the  suit,  or  attempting  to  procure  the  corpora- 
tion to  do  so,  where  this  would  plainly  be  a 
waste  of  time. 

6.  The  directors  of  an  ordinary  eorp(nation 
do  not  bear  the  relation  of  trustees  to  the  corpo- 
rate creditors,  so  as  to  render  them  liable  to  uie 
creditors  for  the  n«]igent  management  of  the 
ordinary  buriness  affairs  of  the  corpoxatlcni,  es- 
pedally  when  the  ndnuasagement  occurred  he- 
fore  the  debts  were  Incurred,  and  where  they 
have  not  diverted  corporate  assets  from  the  gen- 
eral purpose  of  paying  cotpwate  debts. 

Bill  by  Cbariea  K.  Landla  against  the  Sea 
lele  City  Hotel  Company  and  others  to  bold 
certain  directwa  of  defendant  c«pi«atl<Hi 
liable  for  the  value  of  bis  capital  atock, 
and  also  for  certain  moneya  advanced  to  the 
corporation  which  It  Is  unable  to  repay. 

Charlea  E.  Landla,  Jr.,  and  Howard  Oar^ 
row,  for  complainant  Samuri  W.  Beidon, 
for  defendants. 

PITNEY,  V.  O.  The  complainant  la  both 
a  stockholder  and  a  creditor  of  the  defend- 
ant the  Sea  Isle  City  Hotel  Company.  The 


other  defendants  were  directors  of  tihat  com- 
pany. The  persons  named  as  defendants  by 
reaaon  of  their  being  directors  or  officers 
were  Ml<^d  J.  Kdly,  Edward  Foerderer, 
Oeorge  H.  Becker,  Oharles  Claaa,  and  S.  W. 
Goodman,  all  nonresidents,  and  were  so  re- 
tnnied  1^  the  aheriff.  An  (wder  of  publica- 
tion was  taken  against  them,  with  the  re- 
sult that  Kelly,  Olasa,  and  Goodman  ap- 
peared and  answered.  Foerderer,  by  coun- 
eeU  obtained  leave  for  time  to  answer,  but 
did  not  The  object  of  the  blU  la  to  bold  the 
individual  defendants  liable  for  the  amount 
paid  by  the  complainant  for  his  capital 
stock,  and  alao  for  certain  moneys  lent  and 
advanced  to  the  corporation  which  it  Is  nn- 
aUe  to  p^.  The  facts  are  as  follows:  The 
corporation  defendant  was  organized  under 
the  "Act  to  euconrage  the  establishment  of 
mutual  loan,  homestead  and  building  asso- 
clatlons,"  approved  April  9,  1875  (Bevislon, 
p.  92).  It  was  incorporated  on  the  80th  day 
of  August,  1887,  articles  of  aasoctatlon 
executed  on  that  day  by  the  defendants 
Kelly»  Goodman,  Class,  together  with 
MMsrs.  George  H.  Becker  and  Edward 
FoerdoWt  and  filed  In  Cape  May  clerk's  of- 
fice, August  81,  1887.  The  object  of  the 
comiHUiy  therein  stated  was  tbU:  "For  the 
purpose  of  assisting  those  who  are  now  or 
may  hereafter  become  members  thereof  in 
acquiring  real  estate,  building  an  hotel 
thereon,  and  making  other  improvements 
thra«on,  and  removing  Incumbrauces  there- 
from by  the  payment  of  periodical  install- 
ments," The  caHflcate  of  organization  fur- 
ther stated  that  the  name  of  the  association 
should  be  the  "Sea  Isle  City  Hotel  Com- 
pany," and  that  It  was  to  be  located  and  do 
business  in  Sea  Isle  City,  N.  I.  The  first 
meeting  of  the  promoters  of  the  enterprise 
was  hdd  on  tbe  22d  of  August  1887,  and 
then  it  was  declared  that  there  should  be 
2,000  shares,  at  $2S  a  share,  making  (50,000. 
Another  meeting  was  held  on  the  2&th,  the 
day  before  the  legul  organization,  at  which 
40  persons  were  present  and  a  constitution 
previously  prepared  was  then  read  and 
adopted.  This  was  not  produced  and  put  In 
evidence^  It  was  then  stated  that  the  Sea 
Isle  City  Lot  Association  No.  2,  another  cor- 
poration of  Sea  Isle  City,  organized  the  pre- 
vious .July,  under  the  same  act,  had  offered 
to  sell  the  liompany  block  No.  88,  comprising 
21  lote  (numbering  from  21  to  41,  inclusire, 
on  the  association's  plan),  at  M60  a  lot  (not 
conntlng  lote  Xos.  25  and  20,  for  which  no 
charge  was  made),  making  a  total  price  of 
18,740.  It  was  then  resolved  to  build  an 
hotel,  the  cost  of  which,  complete  and  fur- 
nished, with  the  cost  of  tbe  lot  should  not 
exceed  960,000,  the  building  iteelf  to  cost  not 
more  than  $35,000.  At  the  same  meeting  it 
was  resolved  to  procure  plans  and  specifica- 
tions for  an  hotel.  It  was  then  reported 
that  834  shares  of  stock  were  subscribed 
for,  and  some  payments  made.  On  the  6th 
(tf  September,  nearly  a  week  afte^the  legal 
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organization,  ten  directors  were  elected, 
among  them  being  KeUy,  Goodman,  and 
Becker,  three  IndlTldual  defendants  herein. 
Besides  these,  Class  was  elected  president, 
and  Foerderer  treasurer,  who  were  not 
named  as  directors.  At  a  meeting  of  the  di- 
rectors immediately  after  this  Section,  at 
which  all  the  defendants  were  present, 
Goodman  was  elected  secretary,  and  the 
minutes  state  that  his  election  as  secretary 
vacated  his  office  as  director,  and  th^eupon 
J.  C.  Hungerbuehler,  who  had  received  the 
next  highest  rote  for  director,  was  admitted 
to  a  seat  as  director  In  his  place,  and  Good- 
man appears  not  to  have  acted  as  director. 
Immediately  after  this  action,  it  was  re- 
solved that  "block  No.  88  on  the  land  of  the 
Sea  Isle  City  Lot  Association  No.  2  be  deed- 
ed [sic]  and  paid  for  in  the  same  manner  as 
other  lot  holders  do  In  said  association. '* 
The  by-laws  of  Association  No.  2  on  this 
subject  provided  tliat  the  capital  stock 
should  not  exceed  9^00,000,  divided  into 
shares  of  $460  each,  one  share  to  entitle  the 
holder  to  one  lot;  subscription  fee  to  be 
$20,  and  after-payments  to  be  $10  per  share, 
to  be  paid  monthly  thereafter.  The  min- 
utes show  no  further  record  of  the  purchase 
of  the  land,  but  payments  were  made  from 
time  to  time  to  .Lot  Association  No.  2,  ap- 
parently In  regular  monthly  Installments, 
commencing  October  17,  1887,  until  they 
amounted  (August  10,  1888)  to  $2,660.  Dar- 
ing the  fall  of  1887  contracts  were  entered 
into  for  the  building  of  an  hotel  at  a  con- 
tract price  of  $37,000.  In  addition  to  that 
would  be  the  furniture  and  apparatus  for 
lighting,  heating,  water  supply,  elevator, 
and  various  other  things  not  Included  in  the 
contract  The  complainant  was  a  subscriber 
for  20  sbai-es  of  stock,  amounting  to  $500, 
which  he  paid  In  regular  Installments,  com- 
mencing on  the  8tb  of  SepttimlKr,  1SS7,  and 
ending  on  the  23d  of  May,  1838.  On  the 
6th  of  July.  18S8,  be  loaned  the  defendant 
corporation  $1,536.87;  on  the  6th  of  August. 
$1,505.41;  and  on  the  12th  of  September, 
$1,410.30,— total,  $4,462.08,  under  circum- 
stances to  be  stated  hereafter.  He  also  be- 
came a  creditor  for  a  further  smaller  sum, 
upon  which  he  had  obtained  Judgment 
against  the  company  before  bill  filed.  The 
total  amount  received  by  the  officers  of  the 
company  for  subscriptions  on  account  of 
capital  stock  was  a  little  less  than  $27,000. 
All  other  receipts  by  the  company  were 
either  borrowed  money  or  rent  of  the  boteL 
The  defendant  corporation,  in  the  year  1889, 
became  hopelessly  Insolvent,  and  the  whole 
of  the  complainant's  investment  in  stock 
and  also  money  loaned  is  lost  The  situa- 
tion of  the  company  in  this  respect  is  thus 
stated  In  the  answer:  "(7)  They  admit  that 
the  said  company  is  altogether  Insolvent; 
that  it  has  forfeited  Its  Interest  or  estate  In 
the  real  estate  mentioned,  by  default  in  pay- 
ment, and  is  only  possessed  of  the  said  hotel 
hulling,  which,  in  answer  to  the  special 


interrogatoiT  In  said  bill  contained,  these 
defendants  aver  is  Its  only  property  of  any 
kind  of  which  they  are  Informed  or  have 
knowledge^  and  upon  which  are  liens,  by 
way  of  mortgacsk  judgment,  and  median- 
Ic's  Ilen»  greatly  to  exoeai  of  Its  prewit 
value." 

The  precise  ground  upon  which  complain- 
ant rests  his  case,  so  far  as  relates  to  th« 
amount  paid  for  stock,  is  that  the  directors 
and  officers  of  the  defendant  corporation,  in- 
cluding those  who  have  been  brought  in.  and 
either  appeared  or  answered,  were  guilty  of 
misappropriation  of  the  funds  of  the  corpora- 
tion; that  they  made  payments  in  cash  to  the 
extent  of  $2,000  to  Syndicate  No.  2,  on  accounr 
of  the  hhek  of  land  purchased,  withoiU  re- 
ceiving the  title  or  any  written  contract  for  It 
or  any  reasonable  assurance  that  they  ever 
would  ultimately  acquire  it;  that  the  con- 
tract for  the  erection  of  t^  hotri  was  entered 
Into  before  any  propw  provision  was  made 
for  funds  to  pay  for  it;  and  that  all  the 
money  actually  Invested  In  tiie  building  wsf 
a  mere  waste,  fer  the  reason  that  there  was 
no  reasonable  expectation  of  getting  title  1 1 
the  land  upon  which  It  was  placed;  and,  fur- 
ther, that  the  expenditure  actually  made  was 
wasteful  In  itself,  and  that  the  funds  were 
not  applied  in  good  faith  to  the  actual  bund- 
ing of  the  hotel,  but  were  wasted  with  crim- 
inal negligence. 

With  regard  to  the  title  to  the  land  on  which 
the  hot^  was  built,  the  facts,  which  are  com- 
plicated, are  as  follows:  Thae  .exMed,  prior 
to  the  creation  of  ^ther  of  the  corporations 
Just  named,  a  corporation  known  as  the  "Sea 
Isle  City  Improvement  Company,"  of  vrhich 
the  complainant  was  the  presld«it  That 
company  owned  a  large  tract  of  land  In  and 
near  Sea  Isle  City,  a  certain  portion  of  wbich 
was  oblong  in  Aape,  and  was  laid  oat  in 
btiiidlng  lots,  so  that  one  side  of  it  ftonted 
on  Marine  Place,  which  appears  to  be  an 
ocean  beach  driven  and  the  other  side  froated 
on  Landts  avenue,  abutting  on  one  aid  on 
Devon  street,  and  on  the  other  end  on  Ohio 
avenue,  and  being  crossed  by  divers  other 
avenues.  It  comprises,  aa  laid  out  on  Mr. 
Landls'  map,  224  lots,  divided  into  11  blocks; 
and  each  block  is  Intersected  lengthwise  by 
a  street  which  is  marked  on  the  map  a^ 
"Pleasure  Railroad."  One  of  these  Is  block 
No.  88,  referred  to  in  the  minutes  of  tbe  de- 
fendant corporation.  By  deed  dated  June  -L 
1887,  proved  on  that  day,  and  recorded  on 
the  6th  of  July,  188T,  the  Sea  Isle  City  Im- 
provement- Company,  for  an  expressed  con- 
sideration of  $42,400,  conveyed  the  224  lots 
of  land,  comprised  In  the  11  blodka  of  land 
Just  mentioned,  to  Otto  G.  Kuehne,  who  was 
a  mere  man  of  straw,  and  had  no  interest  In 
the  transaction.  Kuehne  gave  back  a  tncHrt- 
gage  to  the  Sea  Isle  City  Improvement  Com- 
pany to  secure  $30,400  of  the  consideration 
mentioned,  payable  at  any  time  within  five 
years,  with  Intwest  at  5  per  cent  annum. 
This  mortgage  left  an  apparent  cash  pafmeoi 
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of  ?12,000;  but.  In  point  of  fact,  only  $8,520 
iras  paid  In  cash,  the  balance,  of  $8,480,  rep- 
resenting a  commission  or  rebate  o£  20  per 
cent,  on  the  price  named,  given  by  the  grantor 
'  eitb»  to  Mr.  Kelly,  defendant  hweln,  who  act- 
ed as  a  broker  in  the  Bale,  or  to  the  parties 
hereafter  mentioned  whom  Knehne  represent- 
ed, of  wbom  Kelly  was  one.  The  sum  of 
$42,400  was  made  hp  by  fixing  a  price  of  ?200 
a  lot  on  212  lots  out  of  the  224  sold,  the  other 
12  being  misshapen  and  thrown  in  without 
charge.  This  made  the  actual  price  paid  for 
the  lota  $33,920,  composed  of  mortgage  $30,- 
400,  and  cash  $8,520,  or  precisely  $100  per 
let.  Instead  of  $200.  The  cash  payment  of 
$3,520  was  furnished  by  a  syndicate  of  14 
gentlemen,  called.  In  the  evidence,  "Syndicate 
No.  2,"  who  fifhortly  afterwards  formed  them- 
selves Into  a  corporation  called  the  "Sea  Isle 
City  Lot  Association  No.  2."  In  the  evidence 
this  corporation  la  sometimes  called  "Syn- 
dicate No,  2";  but  that  name  properly  be- 
longs te  the  14  original  promoters  of  the  cor- 
poration proper,  who  became  Its  officers  and 
directors.  This  corporation  was  formed  by 
aitlcles  of  association  entered  into  on  the  6th 
of  July,  1887,  by  the  defendants  Kelly,  Good- 
man, and  three  others,  vpho  at  that  time  ex- 
ecuted articles  of  association,  under  the  stat- 
ute above  referred  to,  by  which  they  adopted 
the  name  of  the  Sea  Isle  Glty  Lot  &  Building 
Association  No.  2,  which  certificate  was  filed 
In  the  Cape  May  county  clerk's  office  on  the 
11th  of  July,  1887.  On  the  same  day  (July 
II,  1887),  Kuehne  executed  a  declaration  of 
truEFt,  dated  and  reci^ded  on  that  day,  hi 
which  he  declared  that  the  cash  payment 
made  on  the  conveyance  from  the  Sea  Isie 
City  Improvement  Company  to  himself,  which 
Is  therein  stated  at  $12,000,  was  made  by 
Oeorge  H.  Becker  and  bis  associates,  kno^vn 
as  -Sea  Isle  City  Lot  Association  No.  2";  and 
that  he  held  the  property  In  trost  for  the 
use  and  benefit  of  said  Becker  and  bis  asso- 
ciates, known  as  "Sen  Isle  City  Lot  Asso- 
ciation No.  2."  This  declaration  undoubted- 
ly vested  the  equitable  title  in  the  corpora- 
tion proper  just  created,  as  distinguished  fmm 
tlie  14  gentlemen  who  were  Its  promoters,  and 
were  known  as  "Syndicate  No.  2."  By  deed 
dated  July  11,  18S7  (but.  In  fact,  executed  in 
November,  1887),  Kuehne,  together  with  14 
otbers,  for  whom  it  was  declared  Kuehne 
held  the  title  In  trust,  among  whom  are  Kelly. 
Class,  and  Goodman,  three  Individual  de- 
fendants In  this  suit,  conveyed  all  the  prem- 
ises so  previously  conveyed  to  Kuehne  to  one 
Jacob  Well  (also  a  man  of  straw),  in  consid- 
eration of  $54,400,  subject  to  the  mortgage  of 
$30,400,  previously  given  by  Kuehne  to  the 
Sea  Isle  City  Improvement  Company.  By 
deed  of  mortgage  of  the  same  date  (July  11, 
1887),  but  actually  executed  In  November, 
18ST,  Well  mor^aged  the  premises  to  Owen 
J.  McCaflerty,  another  man  of  straw,  to  se- 
cure the  payment  of  $M,400  In  five  years 
from  the  date,  with  Interest  at  the  rate  of 
(J  per  eebt  per  annum,  "and  alt  smns  which 


might  be  assessed  nnder  the  laws  of  Penn- 
sylvania for  taxes  upon  the  principal  snm  or 
upon  the  Interest,  whenever  and  afi  often  as 
the  said  taxes  shall  be  payable."  By  deed  of 
conveyance  of  the  same  date  (July  11,  1887). 
but  executed  In  November,  1837,  Jacob  Well 
conveyed  the  premises,  less  10  lots  (none  of 
which  are  those  here  in  question),  to  James 
P.  McGuIgan,  also  a  man  of  straw,  subject 
to  the  two  mortgages  of  $30,400  and  $54,400. 
In  tmst  for  the  stockholders  of  Sea  Isle  Glty 
Lot  Association  No.  2,  the  corporation  organ- 
ized as  aforesaid  on  July  6,  1887,  with  pro- 
visions for  the  conveyance  of  Individual  lots 
to  the  individual  subscribers  to  the  stock  of 
said  association.  These  three  conveyances 
purport  to  have  been  exectrted  and  acknowl- 
edged before  a  nolary  public  of  the  city  of 
Philadelphia  on  the  llth  of  July,  1887.  The 
notary  so  certifies.  That  certificate  Is  false. 
It  appears,  clearly,  that  they  were  not  pre- 
pared or  executed  until  just  before  they  were 
recorded,  November  15,  1887. 

It  will  be  remembered  that  Kuehne  exe- 
cuted a  declaration  of  trust  dated  July  11, 
1887,  which  was  recorded  on  that  day,  de- 
claring that  he  held  the  property  In  trust  for 
George  H.  Becker  and  his  associates,  known 
as  "Sea  Isle  City  Lot  Association  No.  2." 
This  instrument  was  prepared  by  the  com- 
plainant, presumably  by  request  of  Becker 
and  the  other  parties  paying  the  money. 
Becker  was  one  of  the  14  i>ersons  called  "Syn- 
dicate No.  2."  Another  of  the  14  persons 
origlnalty  interested  in  the  enterprise  was 
Mr.  Gorman,  of  the  Philadelphia  bar,  who, 
however,  happened  to  be  absent  in  Europe  at 
the  time  Kuehne  executed  the  first  decla- 
ration of  trust  (July  11,  1887).  Upon  his  re- 
turn from  Europe,  he,  for  the  purpose  of 
overriding  the  original  declaration  of  trust 
prepared  by  the  complainant,  and  actually 
executed  by  Kuehne,  July  11,  1887,  prepared 
a  new  declaration  of  trust  to  be  executed 
by  Kuehne  (the  man  of  straw)  in  favor 
of  the  14  gentlemen  named,  and  also  the 
deed  alxive  mentioned  from  Kuehne  to  Well 
(another  man  of  straw),  and  the  mortgage 
of  $54,400,  to  be  executed  by  Well  to  Mc- 
Cafferty  (another  man  of  straw),  and  kept 
possession  of  the  bond  and  mortgage,  with 
a  declaration  executed  by  McCafferty  that  it 
was  held  by  him  for  the  benefit  of  the  same 
14  persons;  also  the  deed  from  Well  to  Mc- 
GuIgan (another  man  of  straw).  He  procured 
all  these  Instniments  to  be  executed,  and  in- 
duced a  notary  of  Philadelphia  to  falsely  cer- 
tify that  they  were  so  executed  and  acknowl- 
edged before  him  on  the  llth  day  of  July, 
1887.  The  object  of  this  false  certificate  was, 
manifestly,*  to  prevent  the  shareholders  in 
Association  No.  2  from  having  the  benefit 
of  the  purchase  of  the  224  lots  from  the  Sea 
Isle  City  Improvement  Company  (complain- 
ant's corporation),  which  they  would  undoubt- 
edly have  under  the  declaration  of  trust 
which  was  actually  executed  on  July  11, 
1887,  and  to  give  Uie  profits  of  tiiaX  purchase 
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to  the  14  gentlemen  composing  Syndicate 

No.  2. 

Another  C&ct  may  as  well  be  again  men- 
tioned Jnat  here.  Aa  has  been  stated,  the 
conveyance  from  the  complainant's  company 
to  Kuehne  was  In  consideration  of  $42,400. 
which  was  (200  a  lot  for  212  lots.  The  mort- 
gage back  from  Kuebne  to  the  complain- 
ant's company  was  for  |30,400;  and  the  deed 
from  Kuehne  and  his  14  cestnla  que  trustent 
to  Well  recites  that  $12,000  cash  of  the  pur- 
chase money  was  paid  by  the  14  gentle- 
men named  to  the  complainant's  company  on 
account  of  the  lots.  One  of  the  14  was 
Ulchael  J.  Kelly,  one  of  the  defendants  here- 
in. The  sum  of  |12,000,  however,  was  not 
paid  In  cash.  Only  $3,520  was  actually  paid, 
20  per  cent,  of  the  whole  sum  ($42,400)  being 
allowed  by  the  complainant,  as  president  of 
his  land  company,  to  Mr.  Kelly,  for  nego- 
tiating the  sale.  Kelly  was  not  the  agent  of 
the  complainant's  company,  but  negotiated 
the  purchase  on  behalf  of  hia  13  associates, 
and,  BO  far  aa  there  Is  any  evidence  on  the 
subject,  it  tends  to  show  that  they  all  got 
the  benefit  of  It;  so  that  the  actual  cost  of  the 
lota  to  the  syndicate  of  14,  including  the  mort- 
gage, was  $33,020,  or  $100  a  lot,  Instead  of 
?200,  and  In  that  are  not  coimted  several  mls- 
sliapen  lots. 

At  the  tlm?  of  the  so-called  "contract"  of 
purchase  by  the  hotel  company,  the  matter 
stood  thus:  The  whole  number  of  lots  pur- 
chased by  Syndicate  No.  2  from  the  Sea 
Isle  City  Improveiueut  Company,  of  which 
complainant  was  president  (not  counting  the 
12  misshapen  and  comparatively  worthless 
lots),  amounted,  at  $460  a  lot  to  about  $06,- 
800.  Of  this  amount,  $30,400  was  represent- 
ed by  the  mortgage  held  by  Mr.  Landta*  com- 
pany, and  the  other  $54,400  mortgage  repre- 
sented the  cash  paid  by  the  14  original  as- 
sociates, and  a  part  of  the  $3(X)  profit  on  each 
lot  which  they  proposed  to  make  upon  their 
sale,  and  at  that  price  ($460  a  lot)  they  were 
sold— If  it  may  be  called  a  "sale"— to  the  hotel 
company.  The  mortgage  given  by  Well  to 
McCafferty  for  $54,400  was  held  in  trust 
for  the  benefit  of  the  14  original  projectors, 
.ind  tlii>  plan  was  that,  as  soon  as  the  whole 
$8,740  (the  consideration  money  for  the  21 
lots  be  sold  to  the  hotel  company)  should 
be  paid  to  Association  No.  2,  the  lots  would 
be  released,  not  only  from  the  McOafferty 
mortgage,  but  also  from  Kuehne's  mortgage 
to  the  original  grantor,  the  land  company,  of 
which  Mr.  Landls  is  president  The  officers 
and  directors  of  the  defendants'  company 
consisted  of  a  president,  vice  president, 
treasurer,  and  ten  directors,  of  whom  the 
president.  Class,  vice  president.  Well,  and  six 
out  of  ten  of  the  directors— Kelly,  Goodman 
(Immediately  superseded),  Becker,  Mayer, 
Welters,  and  Knapp,— that  is,  eight  in  all,— 
were  cestuls  que  trustent  named  In  the 
Kuehne  deed,  and  formed  a  majority  of  the 
14  persons  known  as  "Syndicate  No.  2,"  and 
were  also  dlnctors  of  the  Sea  Isle  City  Lot 


&  Building  Association  Na  2.  and  formed  a 
majority  of  Its  board  of  dlrectOES,  and  also 
formed  a  majority  of  and  controlled  the  tward 
of  directors  of  the  hotel  company.  These 
eight  persons,  officers  and  directors  of  the 
hotel  company,  were  all  present  when  the 
resolution  of  September  6,  18SG,  was  adopted 
to  purchase  the  21  lots,  at  $460  a  lot  frcm 
Association  Na  2.  Mr.  Landls  swears  that 
his  understanding  when  be  subscribed  to  the 
26  shares  of  stock  in  the  hotel  company  was 
that  it  shonld  be  let  into  the  Sea  Isle  aty 
Lot  &  Building  Association  Na  2  to  buy 
Its  lots  at  their  actual  cost  via.  $160  each, 
which  would  have  made  the  price  of  the  21 
lots,  less  two  misshapen  ones,  $3,O40,  on  the 
payment  of  which  amount  his  company  would 
have  released  the  lots  to  them.  His  state- 
ment In  this  behalf  Is  attempted  to  be  de- 
nied and  contradicted,  but  I  have  no  reaaon 
to  disbelieve  It  The  14  promoters  of  the 
land  scheme  Involved  In  Association  No.  2 
were  very  anxious  to  have  the  hotel  bnilt 
aa  soon  as  possible,  for  the  reason  tliat  they 
believed  that  Its  establishment  would  pro- 
mote the  sale  of  their  remaining  lots,  and 
tiasten  the  realization  of  their  profits,  and 
herein  is  found  an  explanation  of  their  ccm- 
dnct. 

The  complainant's  complaint  Is  not  only 
that  there  was,  as  above  stated,  a  general 
mismanagement  of  the  affairs  of  the  com- 
pany, and  wastefulness  of  its  funds,  but 
that  it  was  a  fraud  upon  the  stockholders  at 
large  for  the  officers  and  directors  of  the 
hotel  company  to  purchase  these  lots  of  As- 
sociation No.  2  at  the  price  of  $400  a  lot 
(which  price  would  have  gone  Into  their 
own  pockets);  and,  further,  that  It  was  a 
gross  neglect  for  them  to  enter  into  a  con- 
tract to  build  a  hotel  without  seeing  to  it  | 
that  they  had  enough  funds  provided  to  I 
finish  and  furnish  it  and  without  having 
snch  control  of  the  title  of  the  land  upau 
which  It  stood  as  that  they  conld  raise  mon- 
ey by  mortgage  upon  their  property,  and 
thus  save  themselves  from  being  drtren  In- 
to insolvency.  No  written  contmct  Inter 
partes  for  the  purchase  of  the  hotel  site  wan 
ever  entered  into  between  the  hotel  com- 
pany and  Association  No.  2.  The  hotel  com- 
pany had  nothing  in  writing  to  show  for  it^ 
purchase,  except  a  resolution  said  to  be  en- 
tered on  the  minutes  of  Association  No.  2. 
which,  however,  was  not  produced.  Sucb 
was  the  condition  of  affairs  when  the  con- 
tract for  the  erection  of  the  hotel  was  en- 
tered into,  about  December  1,  1887.  At  that 
time  subscriptions  to  capital  stock  amount- 
I  ed  to  less  than  $25,000,  of  which  about 
.  $5,000  had  been  paid  in.  Of  this  less  than 
!  ?3,500  was  on  hand.  The  result  was  that, 
before  the  hotel  was  finished,  the  comivmr 
t>ecame  seriously  emlsarrassed  for  lack  of 
funds.  Of  the  $38,000  due  the  contractor 
$30,000  was  paid,  leaving  a  balance  due  of 
•$8,000.  A  variety  of  extras  were  contractM 
for,  amounting,  In  the  aggregate.,  to  &  coo- 
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sidemble  nun.  It  !■  wM  by  counsel  and  ad- 
mitted tha^  bad  the  obllgatlona  incurred  on 
these  sereral  accounts  been  paid  in  tuU,  the 
wliole  would  have  amounted,  Indndiny  the 
cost  of  the  land,  to  about  fsaooa  And  this 
obligation  was  entered  Into  with  less  flian 
¥25.000  of  stock  subscribed,  and  without 
control  of  the  title  of  the  land  upon  which 
the  money  was  «pent  Loans  were  made, 
inclading  those  fmn  the  complainant,  to 
the  amount  of  93^71.28,  of  whldi  there  was 
repaid  ^920,  leaving  due,  for  borrowed 
money,  ^^4£1.2S,  besides  large  amounts  to 
contractors  and  material  men.  The  defend- 
ant company  retained  possession  of  the 
botd  for  two  summera,  vis.  1888  and  1888, 
ajid  received  t<a  rents  and  from  some  other 
miscellaneous  sources  a  trifle  over  95,000; 
making  the  total  receipts.  Including  Ikhv 
rowed  money  not  r^^ald,  about  f35,000.  As 
stated  in  the  qnotation  above  taken  from 
defmdants*  answer,  the  company  stopped 
payment  and  abandoned  poraesslon  of  the 
property  to  Its  creditors,  and  entirely  ceased 
to  do  business.  The  last  meeting  of  the  di- 
rectors took  place  September  20^  1888,  and 
of  the  stockholders  October  2,  1889.  Ooui- 
plainant  knew  nothing  of  the  flnanclal  con- 
dition of  the  company  until  early  in  the 
summer  of  1888.  At  that  time  be  was  ask- 
ed and  consented  to  overlook  the  flnlshing 
of  the  hotel  structure^  and  the  comidetlon  of 
some  necessary  appendages  In  the  way  of 
drains,  a  driven  well,  and  salt-water  main, 
etc.  He  was  also  appUed  to  for  pecunlair 
aid,  and  granted  It  In  three  payments. 

At  the  same  time  another  syndicate  of 
sentiemen  was  formed,  called  "Syndicate 
No.  3,"  for  the  purpose  of  aiding  the  hotel 
company  to  raise  money.  This  syndicate 
was  composed  In  part  of  several  of  the  14 
persons  composing  Syndluate  Na  2,  and  in 
port  of  new  m^  but  was  under  the  con- 
trol and  management  of  Mr.  Gorman,  who 
was  acting  at  the  same  time  as  counsel  for 
the  hotel  company,  for  both  syndicates,  and 
also  for  Association  No.  2.  The  entries  on 
the  minutes  as  to  the  arrangements  with 
this  last  syndicate^  Ko.  3,  are  meagw.  At  a 
meeting  of  the  directors  of  the  hotel  com- 
pany held  June  15,  1888,  a  committee  of 
three  (Messrs.  Glass,  Herold,  and  Kelly) 
was  appointed  "to  make  artangemeuta  to 
raise  the  necessary  funds  for  the  purpose  of 
liquidating  pressing  liabilities."  This  com- 
mittee negotiated  with  both  the  complain- 
ant and  Syndicate  No.  3.  On  June  11th.  Syn- 
dicate Na  3  is  credited  on  the  hotel  com- 
pany's books  with  cash  ^000  (how  this  was 
secured  does  not  appear);  and,  again,  on 
July  6th,  with  a  like  sum;  and  on  the  same 
ilay  complalwint  is  credited  with  $1,530.87, 
uud  to  him  was  given  a  receipt  dated  July 
3d,  as  follows:  "Office  of  Sea  Isle  City  Ho- 
tel Company,  116  North  Thhrd  Street.  i?hUa- 
delphla.  July  3.  1888.  Beetived  of  Mr. 
Charles  K.  Laudls  $1,636.87,  being  part  of 
amount  for  stock  subscribed  to  the  Sea  Isle 


Hotel  C!ompany,  to  be  secured  by  mortgage 
upon  same  terms  as  Third  Syndicate.  B.  W. 
Goodman,  Secretary."  Juat  what  la  meant 
by  "stock  subscribed"  does  not  appear,  nor 
why  those  words  were  introduced  into  the 
receipt  In  point  of  fact,  no  stock  was  sub- 
scribed or  issued.  I  Infa*  from  the  circum- 
stances that  the  cash  so  advanced  by  com- 
plainant, as  well  in  this  as  In  the  subse- 
qnrait  Instances,  was  in  fact  paid  by  him  to 
parties  whom  he  had  employed  at  the  com- 
pany's request  to  put  In  the  extra  items  of 
the  ^nt  under  bis  supervision.  On  August 
8th,  Syndicate  No.  8  Is  credited  with  $6,200. 
and  complainant  with  $1,605.41;  and  to 
him  was  given  a  receipt  dated  July  81,  1888^ 
for  that  sum,  in  precisely  the  same  lan- 
guage as  the  former  on&  In  the  minutes  of 
a  meeting  of  directors  of  August  9th  ap- 
pears this  entry:  "Sea  Ide  City  Lot  Asso- 
ciation No.  3  having  expressed  their  inten- 
tion not  to  pi^  in  any  more  money  unless 
8^  association  receives  a  mortgage  for  the 
amount  without  Interest  for  two  years.  It 
was  decided  to  comply  with  said  request" 
On  September  12th  complainant  Is  credited 
with  $1,410.30,  and  for  that  he  has  a  receipt 
dated  August  31, 1888,  in  precisely  the  same 
language  as  the  one  above  recited.  At  the 
some  tim^  Syndicate  No.  8  Is  credited  with 
$5,000.  There  are  no  debits  against  either 
of  these  credits,  so  that  Syndicate  No.  3 
stands  credited  with  $19,200,  and  complain- 
ant with  $4,4&2.6a 

In  order  to  secure  Syndicate  Na  3,  Mr. 
Gorman,  who,  as  before  remarked,  was  a 
member  of  that  syndicate,  and  also  one  of 
the  14  who  conqKwed  Syndicate  No.  2,  and 
at  this  time  counsel  for  those  syndicates, 
and  also  for  the  hotel  company,  and  tor  As- 
sociation Na  2,  contrived  the  following  plan: 
He  procured  McGuie^u,  In  whom  the  legal 
title  to  the  premises  at  that  time  rested,  to 
convey  to  one  John  H.  Williams  (a  man  of 
straw,  la  Philadelphia)  by  deed  dated  Sep- 
tembw  6,  188S,  and  acknowledged  on  the 
same  day,  the  21  lots  comprising  block  No. 
88,  and  covered  by  the  contnct  between 
Syndicate  No.  2  and  the  hotel-  company. 
This  deed  was  recorded  September  16,  1888, 
the  very  day  on  which  Syndicate  No.  8  was 
credited  with  Its  last  advance  of  $5,000. 
The  consideration  eqtressed  in  this  deed 
from  McGulgan  to  Williams  Is  $2,000,  and 
the  execution  and  dellva7  of  a  purchase 
money  mortgage  of  $8,740.  It  recites  a  reso- 
lution of  the  directors  of  Association  No.  2 
of  August  22,  1888,  authorldng  the  convey- 
ance. Simultaneously  with  this  conveyance, 
Williams  executed  to  McGulgan  a  moitgAge 
to  secure  $8,740^  In  monthly  payments  of 
$190  each.  TMs  mortgage  represented  the 
agreed  consideration  fOr  the  21  lots.  The 
previous  pigments  made  by  the  hotel  com- 
pany, amounting  to  $1^660,  were  wholly  Ig- 
nored. At  the  same  time,  Williams  exe- 
cuted another  and  second  mortgage  upon  the 
same  premises  to  John  J.  O'Nell  and  George 
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H.  Becker  (Becker  being  t  member  of  Syn- 
dicate No.  2,  an  officer  In  Association  No.  2, 
and  a  director  In  the  hotel  company),  to  se- 
cure ¥30,000  In  five  years,  with  Interest 
This  mortgage  was  made  to  seen  re  Syndi- 
cate Ho.  3  for  their  advances  of  ¥10,200, 
and  for  snch  farther  advances  as  they  might 
make.  The  language  of  the  receipts  giren 
to  the  complainant  shows  that  this  mort- 
gage ought  In  equity  to  stand  as  security 
for  the  amounts  advanced  him.  But,  sa 
far  as  the  evidence  shows,  he  has  never 
been  recognized  as  Interested  In  it,  or  had 
any  notice  that  he  had  any  Interest  In  It 
On  the  other  hand,  It  does  not  appear  that 
he  ever  asked  to  be  treated  as  entitled  to 
such  an  interest,  and  was  refused.  It  does 
not  appear  that  the  Individual  defendants 
are  responsible  for  the  fact  that  he  was 
not  mentioned  In  the  declaration  of  trust 
Just  mentioned.  There  Is  neither  allega- 
tion nor  proof  on  the  subject  The  mort- 
gagees, O'Neil  and  Becker,  executed  a  decia^ 
ration  of  trust  in  favor  of  Syndicate  No.  3. 
The  circumstances  attending  the  origin  of 
the  further  Indebtedness  to  complainant  ao 
not  appear. 

With  re^rd  to  the  moneys  loaned  by  the 
complainant,  he  puts  himself  in  his  evidence 
on  the  ground  that  when  the  loan  was  ap- 
plied for,  he  was  told  by  some  of  the  officers 
or  directors  of  the  hotel  company  that  the 
company  had  a  valid  contract  for  the  block 
on  which  the  hotel  was  bollt,  and  that  it 
was  paid  for,  and  the  company  would  be 
entitled  to  deed  In  a  month  or  two;  that 
about  2,500  shares  of  stock  had  been  sub- 
scribed for  by  reliable  parties,  which,  when 
all  paid  up,  would  amount,  at  $2S  per  share, 
to  ¥62,500,  and  would  liquidate  All  Indebted- 
ness; that  he  did  not  know  the  actual  con- 
dition of  the  title,  except  that  hts  company 
held  'the  ¥80,400  mortg^e  on  the  whole 
tract,  upon  which  was  then  paid  ¥8>500; 
that  be  knew  nothing  of  the  ¥51,400  mort^ 
gage  or  the  entanglement  of  title  resulting 
from  the  network  of  conveyances,  declara- 
tions of  trust,  and  mortgages  contrived  by 
Mr.  Ctorman  In  November,  1887,  and  dated 
back  to  July.  1887,  and  tbat  he  advanced 
his  mott^  In  reliance  upon  the  representa- 
tlona  BO  made  to  blm  by  the  directors.  The 
complainant,  however,  falls  to  connect  ei- 
ther of  the  defendants  with  these  repre- 
sentations. They  were,  however,  all  cogni- 
zant of  the  making  of  the  contract  to  build 
the  hotel,  and  all  ocept  Goodman  and 
Foerderer  (who  had  no  vote)  voted  fOr  and 
took  part  In  making  It 

Upon  these  tacts,  the  complainants  rights 
seem  to  me  to  be  plain,  quite  Independent 
of  any  question  of  misconduct  on  the  part 
of  the  officers  of  the  compuiy,  or  of  any 
rights  he  may  have  In  equity  against  them 
as  Individuals.  Those  rights  are  as  follows: 
First  To  have  the  price  to  be  paid  for  the 
21  lota  taken  by  the  hotel  company,  or  rath- 
er the  IS  lota  for  which  tbey  agreed  to  pay. 


reduced  from  ¥400  a  lot,  at  which  the  parol 
contract  was  made,  to  the  price  actnail/ 
paid  by  Syndicate  No.  2  to  the  complala 
ant's  company,  which  was  ¥200  per  lot.  ff 
the  commission  of  ¥40  a  lot  allowed  by  com- 
plainant's company  to  Becker  for  nego- 
tiating the  sale  was  retained  by  him  pei^ 
sonally,  or  to  ¥160  a  lot  If,  as  the  evldenc? 
Indicates,  that  commission  was  dlvid«(! 
among  the  members  of  Syndicate  No  2: 
and  to  have  the  sum  of  ¥2,600,  which  vrat 
actually  pftid  by  the  hotel  company  to  Loz 
Association  M>.  2,  applied  upon  tbe  pric* 
thus  ascertained,  and  the  mortgage  from 
WlUiams  to  McGuigan  for  ¥8,740  reduced 
accordingly;  and  to  have  the  $54,400  mon- 
gage  satisfied  and  dlecbarged  as  to  ttaew 
lots.  Second.  To  have  the  eonrideratiOQ 
money  mortgage  given  by  Euehne  to  the 
Sea  Isle  City  Improvement  Company  to  se- 
cure ¥30,400  canceled  and  discharged,  so  fnr 
as  the  hotel  company  is  concerned.  (This 
was  actually  done  in  December,  18SH.* 
Third.  To  be  let  in  as  a  cestui  que  trust  to 
the  extent  of  his  money  advances  In  the 
mortgage  for  ¥35,000,  executed  by  Wllllasif 
to  O'Neil  and  Becker. 

The  result  would  be  that  the  hotel  com- 
pany will  hold  the  lots  subject  only,  m  far 
as  the  mortgages  are  concerned,  to  a  smal! 
balance  due  on  the  mortgage  for  ¥8,740,  and 
to  tbe  amount  due  upon  the  mortgage  for 
¥35,000,  given  to  O'Neil  and  Becker,  trustees. 
I  put  his  right  to  the  first  Itenk  of  rdief 
above  stated,  not  alone  on  the  gronnd  that 
representations  were  made  to  htm,  as  an 
Indocement  to  subscribe  to  stock,  to  the 
effect  that  the  price  of  the  lots  to  the  hotel 
company  was  to  be  tbe  same  as  that  paid  to 
complainant's  company  therefor,  ttnt  also 
upon  the  ground  that  all  the  officers  and  s 
majority  of  the  directors  of  the  hotel  com- 
pany were  nmnbers  of  Syndicate  No.  S,  and 
composed  a  majority  thereof,  and  tbat  tte 
c<mtract  of  purchase  of  the  21  lots  was  lu 
substance  and  effect  made  with  themBeivcs. 
Hence,  upon  familiar  principles,  th^  eantiot 
be  permitted  to  make  a  profit  out  of  Ih^ 
transaction.  Oook,  Stocks  ft  a.  f  60%  and 
cases;  Redmond  t.  DiekersOT,  9  N.  J.  Eg. 
607.  There  was  no  serious  attem|>t  to  show 
that  the  block  of  lots  contracted  to  the  hotel 
company  was  more  valuable  than  the  212 
conveyed  by  the  complainant's  company 
Kuehne.  The  giving  and  holding  the  $54.- 
400  mortgage  for  the  benefit  of  Syndicate 
No.  2  was  attempted  to  be  justified  opoa 
the  ground  that  the  syndicate  agreed  to 
make  some  general  Improvemmts  In  ibe 
way  of  sea  wall,  etc.,  and  that  some  were 
actually  made  by  them  at  a  conslderaMe 
expense.  If  any  valid  contract  of  tbat  kintt 
was  entered  Into  by  Syndicate  Na  %  ao'l 
they  have  actually  expended  mon^  under 
It,  It  may  be  that  this  court  may  find  In  the 
circumstances  some  equitable  consideration, 
as  against  the  hotel  company,  for  this  large 
mortgage,  and  may  sustain  It  accordingiy. 
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It  remains  to  inquire  what  measure  of  relief 
cuuiplaluant  U  entitled  to  In  tbla  cause,  upon 
the  pteedings  and  facts  as  ths^  stand.  It  li 
maulfeat  tbat  he  onmot,  lA  tb*  preseat  abapfi 
of  tbe  pleadings,  and  agatntt  the  parties  be* 
fore  tlie  court,  have  any  part  of  tlie  r«lief  to 
which  I  bave  jast  Intimated  he  la  entitled, 
lie  most  be  oenflned  to  snob  relief  aa  the 
pleadings  and  proofs  show  tbat  he  is  entitled 
to  against  the  defendants  hereto.  It  ia  also 
plain  that  the  present  defoldants  cannot  com- 
plain that  complaltuuit  did  not  poraae  tbe 
holders  of  the  several  mortgiifeea  above  set 
forth  for  the  relief  against  them  to  which  I 
tiilnk  he  ia  enCitled.  The  fact  that  he  had 
tliese  rights  does  not  de|>rlve  him  of  his  right 
to  call  theae  d^endants  to  account  for  such 
fquitabla  luJurieB  as  they  have  inflicted  upon 
iiim.  He  Is  before  tbe  court  In  two  dlstlDct 
and  independent  attitudes,  via.:  (1)  As  an  ot> 
i;;iDai  stockbolder;  and  (2)  as  a  creditor.  As 
a  stockholder,  the  Individual  defendants  oc- 
I'upied  towards  him  the  position  of  trustees 
aud  cestula  que  tnisteut  (Ackerman  v.  Haleey, 
37  N.  J,  Eq.  850,  38  N.  J.  Bq.  COO),  and  are 
answwaUe  to  him  for  any  mlscondact  or 
actual  negligence  which  has  resulted  Id  a 
losa  to  bim  as  a  stockholder. 

With  regard  to  the  daim  on  tbe  part  of  the 
compla.inant  tiiat  the  directors  of  tbe  hotel 
company  were  guUty  of  misconduct  In  a  will- 
ful aud  wasteful  use  of  tbe  funds  ot  the  com- 
Ijnoy,  1  do  not  find  it  sustaiiMd  the  proftfa. 
I  cannot  say  tbat  I  am  satlafled  tbat  tbe  com- 
liaxiy  did  not  receive  a  fair  equivalent  for  Its 
liaymfuts.  There  Is  nothing  in  the  case  upon 
which  to  found  a  belief  that  any  of  tbe  di- 
rectors or  offlcers— certainly  not  those  here 
uiade  defendant*— were  guilty  of  any  cormp- 
tion  in  those  disbursements,  bad  any  Interest 
iu  the  various  contracta,  or  received  any  com- 
niltiBlon  or  personal  advantage  from  them. 
The  business  transactions  of  tbe  company, 
however,  were.  In  my  Judgment,  decidedly 
Ill-advised  and  Improvident,  in  that  oontracta 
wure  entered  into  Involving  obligations  for 
the  payment  of  large  sums  of  mon^,  wltb- 
f)ut  a  proper  provision  to  meet  ttaem.  The 
Mubscriptioas  of  stock  were  entlr^  Insuf- 
lie-lent  Cor  ttat  purpose,  and  tbe  title  of  tbe 
land  of  which  tbe  company  thought  it  was 
the  equitable  owner  was  so  entangled  and  in- 
volved with  mortgages,  conveyances,  and  dec- 
larations of  trust,  recorded  and  unrecorded,  as 
to  render  It  unavailable  ftir  the  purpose  of 
nilslng  a  loan  by  mortgage,  which,  under  or^ 
diuary  circumstances,  might  have  been  re- 
sorted to  for  tbat  purpose.  In  fact,  the  tot- 
tunes  of  tbe  company  v&x  at  all  times  prac- 
tically at  tbe  mercgr  of  tbe  party  ot  gentle 
uien  known  as  "Syndicate  No.  2,"  and  tb«y 
were  Interested,  as  holders  of  a  large  mort- 
cage  upon  other  lands,  in  having  the  hotel 
liullt  and  occupied,  and  were  comparatively 
indifferent  to  tbe  forttuea  of  those  contribut- 
lag  to  Its  oectlon.  This  is  manifest  from  tbe 
iH^nning  to  tbe  end  of  the  case,  and  Is  the 
.pal  cause  of  tbe  pecuniary  miafwtuncs  which 


have  occurred.  I  think  the  conduct  of  tbe  de- 
fendant directors,  as  developed  in  this  case, 
has  becai  of  a  character  to  render  them  lia- 
ble to  complainant  for  the  depreciation  la 
value,  or  entire  loss,  as  the  case  may  be,  of 
Us  stock.  It  Is  nimecessary  to  rehearse  the 
facts  as  above  set  out  The  pun^hase  of  the 
lota,  by  parol  merely,  from  themselves,  at  a 
pK&t  of  nearly  200  per  cent.,  when  they  were 
snl^ect  to  a  mortgage  for  nearly  tbe  whole 
of  tbe  omsidmLtlon  money;  the  subsequent 
manipulations  of  the  title;  tbe  entering  into 
a  contract  of  building  requiring  a  large  out- 
lay of  money,  without  any  adequate  proviston 
for  its  payment  whereby  the  company  was 
finally  thrown  Into  insolvency  common- 
law  and  lien  Judgments  against  it,  while  they 
all  the  while  held  in  their  own  hands^  a» 
members  of  another  association,  the  power 
of  wrecking  It  after  the  hotel  was  buUt;  then, 
fihoUy,  becoming  themselves  the  virtual  own* 
an  of  it,  leaving  the  stockholders  practically 
with  nothing  to  show  for  their  Investment,— 
seems  to  me  to  be  conduct  amounting  to  a> 
breach  of  trust  of  a  character  to  render  the 
defendants  Kelly  and  Class  liable  to  make 
good  to  complainant  tbe  amount  he  invested' 
in  the  stock  of  the  company,  with  interest 
after  bUl  filed. 

It  was  snggested  tbat  the  comphilnant  had. 
by  acquiescence,  cued  this  eqnitaNe  wrong, 
but  I  think  the  case  falls  to  make  out  any 
each  acquiescence.  The  wrong  was  done  with- 
out his  knowledge,  and  eraythlng  like  ac- 
quiescence <»i  hl»  part  occurred  after  the  de- 
fendants had  managed  to  put  the  oorpwatloD 
In  the  hf^eless  eondltlou  Indicated.  He  then 
cmne  Inaod  assisted  them  InoctoaUT  flnlshlnf 
the  hotel,  and  loaned  them  monqr;  but  there 
Is  not  tbe  least  proof  tbat  he  knew  aaytiilng 
about  the  msnlpiilattons  of  Oe  title  or  the 
other  faets  making  out  tbe  tecacdb  of  tnat, 
He  was  elected  a  director  In  S^tember,  1888, 
after  all  the  mischief  was  done^  and  after  he- 
hod  advanced  tbe  money  above  mentioned; 
and  be  is  credited  with  taking  part  In  sareral 
meetings  of  directors,  wha  he  seenu  to  have- 
done  all  he  could  to  retrieve  the  futuus- 
of  the  company.  He  denies  tiiat  he  ever  knew 
that  be  was  so  elected,  or  tbat  he  evor  oon- 
sdously  acted  as  director.  The  effect  of  tala 
evidence  on  this  ptrint  Is  that.  If  he  did  attend- 
any  meetings  of  directors,  It  was  as  an  Into-- 
ested  stockholder  and  creditor,  anxious  to  re- 
trieve tbe  fortuaes  of  the  company.  But,  ad- 
mitting that  he  did  act  for  a  time  as  directory 
I  am  unaMe  to  see  bow  such  action,  at  the 
time  and  under  the  circumstances,  can  oper- 
ate OS  a  release  and  condonation  of  tbe  pre- 
vious equitable  wrong  done  to  him. 

It  was  not  seriously  argued  tbat  the  contr 
plalnant  waa  premature  In  bringing  his  suit, 
and  should  first  have  asked  the  directors  to 
bring  It.  As  be  was  suing  all  the  directors 
be  could  find  in  this  state,  and  as  it  Is  i>er^ 
fectlj*  manifest  that  it  would  have  beei  a 
waste  of  time  to  attempt  to  procure  the  com- 
pany to  sue  these  directory  I  see  no  reason 
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vrhj  he  waa  not  justified  In  dolus  u  he  did,— 
commendogr  a  suit  in  hts  owu  name,  for  his 
own  benefit,  and  for  that  of  8u6h  stodcholdaa 
as  chose  to  come  In. 

I  come  now  to  his  position  as  a  creditor. 
Here  it  must  be  obserred  that  the  equitable 
wrongs  I  have  mentioned  committed  against 
him  as  a  stockholder  and  cestui  que  trust 
of  these  defendants  were  all  done  l>efore  he 
became  a  creditor.  And,  first,  I  remark  that 
there  is  here  fonad  no  element  of  an  unlaw- 
ful or  inequitable  abstraction  and  dispo- 
sition of  the  assets  of  the  corporatlcm  by  the 
director  after  It  had  Incurred  an  indebted- 
ness. The  defendants  herein  are  not  shown 
to  have  taken  for  their  own  use,  at  any  time, 
any  of  the  company's  assets  by  any  act  dime 
after  complainant  advanced  bis  money,  nnleas 
the  act  of  th^  counsel  (Mr.  Gorman),  in 
procuring  to  be  executed  the  conveyance  of 
their  21  lots  by  UcGutean  to  WUUams,  the 
mortgage  by  Williams  to  McGulgan  for  con- 
sideration money  fS,740,  and  to  O'Nell  and 
Becker  for  935,001),  may  be  considered  such 
an  absti-actlon.  Williams  took  the  title  in 
trust  for  the  hotd>  company,  and  executed 
a  declaration  of  trust  accordingly,  which, 
however,  has  never  been  recorded.  The  mort- 
gage to  McGulgan  for  fS,T40  not  only,  as 
before  stated,  ignored  the  actual  payment  of 
$2,600  on  account  of  consideration  money, 
but  was,  besides,  given  for  too  great  a  sum, 
if  I  am  right  in  my  conclusion  that  the  di- 
rectors of  the  hotel  company  cannot  be  per- 
mitted, under  the  drcumstances,  to  pur- 
chase from  themselves  at  a  greater  sum  than 
fhey  paid.  But  here,  again,  comes  in  the 
question  of  the  amount  expended  by  Syndl- 
t-ate  No.  2  for  the  sea  wall,  etc.  That  mort- 
gage was  given  and  held  In  trust  for  the 
benefit,  among  others,  of  these  defendants, 
as  members  of  Syndicate  No.  2;  and  If  it 
were  shown  to  have  been  enforced  against 
the  hotel  company,  and  the  amount  collected 
paid  and  distributed  among  the  members 
of  that  syndicate.  It  may  be  that  wbatev« 
sum  the  defendants  herein  had  thereby  re- 
ceived more  than  they  ought  to  receive  would 
be  so  mucli  funds  abstracted  by  them  from 
the  company,  which  should  go  to  Its  creditors. 
In  point  of  fact  however,  nothing  of  that 
kind  has  been  done.  The  company  still  has 
Its  defense  to  that  mortgage,  and  it  may  be 
that  no  use  of  It  will  ever  be  made  prejudicial 
to  the  Interests  of  creditors  situated  as  Is 
this  complainant.  Moreover,  it  is  not  shown 
that  these  defendants  took  any  part,  either  as 
directors  of  the  hotel  company  or  otherwise. 
In  the  various  manipulations  of  the  title 
above  set  forth.  Those  all  seem  to  have  been 
the  device  and  work  of  Mr.  Gorman,  acting 
as  counsel  for  all  parties. 

If,  then,  It  be  competent  for  the  complain- 
ant, as  a  creditor  of  the  company,  to  pro- 
ceed in  this  court  against  these  defendants, 
on  thf  ground  that  they  either  have  received 
assets  of  the  company  to  which  they  are  not 
entitled  as  against  creditors,  or  have  helj^ed 


ottiers  to  do  80,  I  think  bis  case  wootd  &r 
tor  want  of  proof,  aa  well  as  of  aUesatteo.  l 
make  this  observation  In  Ttew  of  tbe  aate 
of  authorttlea  oa  this  biandt  of  the  caae.  u 
complainant  rcUes  i^on  mlvepresentitiou 
made  to  him  by  these  dcf  osdasts  la  flw  mf 
tw  of  hla  advances  to  the  company,  tba  ii 
seems  to  me  clear  eoongh  that  his  reniedj 
la  In  a  oourt  of  law.  If  he  comes  loto  tb 
court,  be  must  base  his  right,  as  I  mda- 
stand  the  anthorltlee,  upon  the  groood  dtte 
—First,  that  these  defeodanta  have  recehcd 
monays  belonging  to  this  company  wbia 
of  rlfdit  should  go  to  its  creditors;  or,  aeood. 
that  they  were  his  trustees  In  soch  a  mx 
that  they  owe  him  a  doty  as  a  cettnl  <pe 
trust  which  they  have  failed  to  perfum.  ^ 
have  been  guilty  of  some  act  of  mWmm 
as  trustees,  resulting  in  his  losi^  and  whkt 
was  of  a  character  remedlaUe  In  tbla  cMin. 
Upon  this  second  ground  counsd  put  him- 
self in  argument,  relying  upon  Halaef  t 
Ackerman,  38  N.  J.  009,  and  Wllll■l^ 
V.  McKay,  40  N.  J.  Eq.  189.  The  wellfet 
tied  rule  in  England  is  that  dlrectcn  of  u 
ordinary  trading  corporation  do  not  oceop; 
towards  its  credlt<»«  the  relation  of  traatte 
and  cestuls  que  trustent  In  such  a  sense  u 
to  malve  them  liable  to  be  called  to  aeoHmi 
by  the  creditor  In  equity.  Poole's  Case  (ISTs 
9  Ch.  Dlv.  322,  at  page  328:  Tbomp.  IM- 
Ott.  (Lead.  Oas.)  p.  851,  H  1.  2;  Id.  p.  SST. 
8  2i'.  Thomp.  Llab.  Stockfa.  f  10.  And  I  cot 
f  ess  I  am  unable  to  perceive  upon  what  prin- 
ciple the  rebttlone  between  the  officers  and  di- 
rectors  of  snch  a  corporatiwi.  on  the  (Hubinl 
and  Its  ordinary  creditors,  on  the  otiier,  at 
be  heia  to  resemble  those  between  a  trustee 
and  cestui  que  trust.  Those  rdatioiu  cut- 
tain  in  them  no  element  of  persona!  trsFi 
and  confidence,  such  as  give  rise  to  and  Ue  >t 
the  foundation  of  the  relation  of  troatee  uu 
cestui  que  trust  A  somewhat  dlfleraat  doc^ 
trine  is  supposed  to  prevail  Id  this  constiT. 
and  the  present  Inqnixr  la  aa  to  its  extent 
and  true  limits. 

In  Ackerman  v.  Halsey,  supra,  whidi  w» 
heard  on  demurrer,  the  complainant  was  bott 
a  creditor  and  stockholder  of  an  wdluiT 
national  bank,  whose  funds  bad  beoi  dis- 
sipated through  the  neglect  and  mlsmams^ 
ment  of  the  defendant  directors.  It  is  pUit 
from  a  reading  of  the  statement  of  tlie  tHl^ 
and  printed  ai^umentsof  coans^rSsreporttd. 
that  reliance  was  mainly,  If  not  entbdT- 
placed  upon  the  complainant's  rigbt  u  J 
stockholder  to  treat  the  dtrectors  as  troBtee. 
The  complainant's  counsel  there  did,  isteei 
refer  to  Williams  v.  Halliard,  38  N.  5.  U 
373,  reported  on  appeal  as  WUUains  v,  ^ 
Kay,  40  N.  J.  Bq.  189,  for  the  posIOoa  tbii 
the  assets  of  a  bank  are  a  trust  fond  for  la 
creditors,  and  I  shall  refer  to  that  case  ist- 
after.  The  attention  of  the  court,  howwff. 
In  Halsey  v.  Ackerman,  does  not  appear  n 
have  been  called  to  the  distinction,  In  Ttsftif^ 
to  the  relation  of  trustee  and  cestui  qua  tnis 
between  a  stockholder  and  a  credits 
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irge,  and  the  question  was  as  to  tbe  Buf- 
dency  of  the  allegQtion  of  tbe  bill  to  hold 
be  defendants  In  either  capacity,  though 
he  learned  chief  Justice  does  speak  of  the 
omplalnant  as  being  both  a  stockholder  and 
reditor.  In.  Wllllanis  t.  McKay  tbe  suit  was 
T  a  receiver  of  a  saringa  bank,  which  bad 
10  capital  stock  or  stockholders  as  such,  and 
Q  which  each  depositor  was  entitled  to  a 
bare  of  all  the  earnings,  and  of  necessity 
aust  share  the  losses,  and  tbns  became  to  all 
atents  and  parposes  a  stockholder  to  the 
xtent  of  bis  deposit.  See  the  fifth  and 
eventh  sections  of  the  charter  this  bank 
P.  L.  1869,  pp.  177,  179);  Stockton  v.  Bank, 
'2  N.  J.  Eq.  168,  and  cases  cited.  The  least 
ejection  will  show  that  this  Is  the  true  po- 
itloD  of  a  depositor  In  an  ordinary  saTlngs 
lank  In  this  state,  whether  organized  nnder 
special  charter  or  nnder  tbe  g«LenI  law; 
Ince  any  depositor,  by  continuing  his  deposit 
intll  the  institution  Is  wound  up,  will  be  en- 
itled  to  share  ratably  with  all  other  deposit- 
ira  in  like  position  in  all  the  assets  of  tbe 
ttnk,  precisely  as  stockholders  do  in  the 
rinding  np  of  an  ordinary  bank  owned  1^ 
tockholders.  If,  however,  a  deiKiaitor  in  a 
avLogs  Institution  withdraws  bis  deposit 
vbUe  the  Institution  Is  a  living  one,  it  Is 
I  voluntary  abandonment  by  him  of  all  In- 
erefit  In  the  snrplns.  If  at  any  time  there  be 
lO  actual  surplos,  but  an  actual  deficiency, 
io  that  upon  the  winding  up  of  tbe  Insdtu- 
loD,  there  will  not  be  assets  enough  to  pay 
■flch  depositor  In  full,  then,  clearly,  no  de- 
)osItor  has  a  right  to  withdraw  his  deposit 
□  fuU,  and  It  would  be  a  fraud  In  the  direct- 
ors of  such  an  Institution  In  such  a  tondl- 
\oa  of  aflairs  to  pay  any  depositor  in  full. 
Nothing  can  be  clearer  tliau  that  It  Is  the 
tuty  of  the  officers  of  an  ordinary  savlnxs 
Hink,  If  at  any  time  they  discover  that  the 
issets  are  not  snffldent  to  pay  the  depositors 
a  full,  to  decline  to  pay  any  depositor.  So 
bat,  I  repeat,  the  depositor  In  an  ordinary 
avlDgs  bank  stands  precisely  In  tbe  position 
if  a  stockholder  in  an  ordinary  bank  owned 
ij  Btockholdm.  Tbe  paymatts  made  to  such 
l^ositors  at  stated  periods  are  propaiy  coll- 
ed "dividends,"  and  the  statute  provides 
hat  all  the  earnings,  above  a  certain  amount 
eseiTed  for  safety,  shall  be  divided  among 
he  depositees  for  the  time  being.  Revision, 
1.  1064,  par.  S2;  Supp.  Revision,  p.  816,  par. 
8.  These  considerations  lead  to  the  result 
hat  it  by  no  means  follows  that,  because  the 
lirectors  or  managers  of  an  ordinary  sav- 
ngs  b^k  hold  towards  the  depo^tors  therein 
he  position  of  strict  trustees,  they  hold  the 
ame  relation  towards  the  creditors  of  an  or- 
llnary  banking  or  trading  corporation.  It 
s  to  be  observed  that  an  ordinary  savings 
nstltutlim  usually  has  no  creditors  other 
ban  Its  depositors.  This  consideration  must 
w  borne  in  mind  In  considering  the  effect 
)f  the  language  of  the  learned  chief  Jnatlce 
a  Williams  v.  McKny,  40  N.  J.  Eq.,  at  iMige 
iOO,  wbwe  he  says:  "It  is  a  mistake,  sure 


to  mislead,  to  regard  this  suit  as  one  solely 
In  right  of  the  Insolvmt  corporation.  It  does 
not  rest  upon  that  narrow  footing,  tor  the 
receiver  represents  not  only  the  corporate 
body,  but  likewise  the  depositors  and  credit- 
ors; and  tbe  question  which  presents  Itself, 
therefore,  is  as  to  the  status  of  the  managers 
witb  reference  to  tbe  latter  two  classes  of 
pawns,  and  as  to  them  I  entertain  no  doubt 
whatever  that  those  officers  must  respond  to 
them  In  tbe  character  of  their  trostoes." 
Mow,  here,  again,  the  distinction  In  this  be- 
half between  stockholdm  and  creditors  does 
not  appear  to  have  been  in  the  learned  chief 
justice's  mind,  and  there  were,  in  fact.  In 
that  case,  uo  creditors  other  tban  depositors. 
Manifestly,  it  was  this  sort  of  creditor  that 
was  In  his  mind,  via.  a  d^wsltor  In  a  sav- 
ings bank  who  Is  to  all  intents  and  purposes 
a  stockholder,  and  who,  with  all  the  other 
stockholders,  compose.  In  fact,  the  corporate 
body.  And,  Indeed,  there  was  In  that  case 
no  corporate  body,  strictly  speaking,  out- 
side of  the  depositors,  or.  rather,  the  cor- 
porate body  was  composed  of  the  depositors. 
Tbe  same  is  true  of  a  certain  class  of  life 
Insurance  companies  and  fire  Insurance  com- 
panies, which  are  condncted  entirely  on  the 
mutual  plan,  and  have  no  capital  stock,  and 
whose  assets  consist  entirely  of  the  accumu- 
lated contributions  of  the  persons  assured. 
The  assured,  In  such  cases,  constitute  tbe  only 
stockholders,  and  are  usually  entitled  to  vote 
for  tbe  directors.  They  receive  dividends  of 
the  surplus  profits  as  th^  accrue,  and  hold 
the  same  relation  to  the  directors  that  stock- 
holders in  an  ordinary  corporation  do.  Such 
a  case  was  Richards  v.  Insurance  Co.,  43 
M.  H.  263,  reported  in  full  In  Thomp.  Liab. 
Off.  p.  288.  The  directors  of  a  mutual  fire 
Insumnce  company  had  thore  made  an  assess- 
ment on  the  members  to  meet  certain  losses 
by  fire  to  certain  of  tbe  Insured,  of  whom 
the  plaintiff  was  one,  and  It  was  held  that 
they  were  bound  to  divide  the  proceeds  rat- 
ably among  the  several  losers  without  prefer- 
ence. The  court  Incidentally  remarked  that, 
in  making,  collecting,  and  dtstrltrating  the 
assessment,  they  were  acting  as  agents  and 
trustees  of  the  pt^icy  holders. 

The  notion  that  the  directors  of  tradiuK 
corporations  occupy  the  position  of  trustees 
towards  the  creditors  thereof  In  such  a  sense 
that  they  may  be  called  upon  to  account  as 
such  in  a  court  of  equity  for  misconduct 
had  Its  origin  In  tbe  opinion  of  Judge  Story 
in  Wood  V.  Dummer,  3  Mason,  308,  Fed. 
Cas.  No.  17,944.  There  the  legislature  had 
authorized  a  bank,  whose  charter  authorized 
the  Issue  of  bank  notes,  to  continue  Its  cor- 
porate existence  for  four  years  after  the  ex- 
piration of  Its  chartered  existence,  for  the 
sole  purpose  of  enabling  tbe  directors  to 
gradually  settle  and  close  Its  business,  and 
to  divide  its  capital  stock  (meaning  Its  as- 
sets) among  the  stockholders.  The  mani- 
fest effect  of  this  legislation  was  to  make 
the  directors  statutory  trustees  or  receivers 
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fw  tbe  crmUtim  tn  tbe  winding  np  of  tlw 
affairs  of  tbe  bank.  Under  this  legislative 
BOtborlty,  tbe  Btockholders  and  directors  di- 
vided the  assets  among  the  stocKholders, 
without  prorldlng  for  tlie  payment  of  tbe 
outstanding  banlc-note  circulation.  Com- 
plainants were  holders  of  a  large  amount  of 
those  notes,  and  the  defendants  were  stock- 
holden  of  the  bank,  who  had  received  divi- 
dends on  their  stock  In  tbe  final  winding  up, 
and  the  relief  prayed  and  granted  was  that 
they  should  answer  for  what  they  had  so 
received.  It  is  thus  Been  that  tbe  case  pre- 
sented was  a  plain  one  of  following  assets 
of  a  corporation  into  the  hands  of  persons 
not  entitled  to  bold  them,  as  against  credJ^ 
ors;  and  It  was  by  no  means  necessary  to 
resort  to  tbe  notion  of  a  'trust  fund**  and 
the  rdation  of  trustees  and  cestuls  que  trust- 
ent  to  sostaln  tbe  complainants'  claim. 
Ttut  rested  upon  tbe  simple  and  tlme-bon- 
ored  ground  that  It  was  a  fraud  upon  the 
creditors  for  the  stoc^olders  to  pay  money 
to  themselves  and  leave  tbe  creditors  un- 
paid. The  holding  of  Jtulge  Story  la  that 
tbe  assets  of  a  corporation  in  connse  of 
winding  up  oonstltnte  a  trust  fund  for  its 
creditors^  and  that  such  assets  may  be  fol- 
lowed In  the  hands  of  any  one  not  entitled 
to  hold  them  as  against  creditors.  Tbe  case 
groes  no  furthw.  It  is  true  that  the  learned 
Judge  uses  this  language  (page  811,  3  Ma- 
son, Fed.  Cas.  No.  17,944):  '^The  capital 
stock  of  banks  Is  to  be  deemed  a  pledge  or 
trast  fund  tixr  th^  paym^t  of  tbe  debts  cf 
the  bank."  But  it  Is  manifest  that  by  this 
he  means  that  tbe  "assets"  constitute  such 
fund;  for  he  uses  this  language  on  page 
ai2,  3  Mason,  Fed.  Oas.  No.  17,044:  >'0n  a 
dissolution  of  the  corporation,  the  bill  hold- 
ers and  stockholders  each  have  equitable 
claims,  but  those  of  the  bill  holders  possese 
a  prior  exclusive  equity."  Sawyer  t.  Hoag, 
17  Wall.  610,  also  relied  upon  in  support  of 
the  doctrine  in  question,  was  a  suit  by  the 
assignee  of  a  bankrupt  corporation  against 
a  stockholder  to  recover  an  unpaid  sub- 
scription to  Its  capital  stock.  The  stock- 
bolder  attempted  to  set  off  a  counterclaim 
which  he  held  against  the  company.  In 
holding  that  the  set-off  conld  not  be  al- 
lowed, Justice  Miller  (page  620)  says:  "We 
tUlDk  it  now  well  established  that  the  capi- 
tal stock  of  a  corporation,  espedatly  Its  un- 
paid subscriptions,  is  a  tmst  fund  for  the 
benefit  of  tbe  general  creditors  of  the  cor- 
poration." Here,  again,  the  general  expres- 
sion "capital  stock"  must  mean  the  "assets" 
of  tbe  corporation,  unless  It  be  confined  to 
the  unpaid  subscripUons  to  the  capital 
stock,  as.  Indeed,  It  was  in  that  case;  since 
all  actual  payments  on  account  of  capital 
stock  do  at  once  mingle  with  tbe  other 
moneys  of  the  company,  and  lose  all  «ur- 
mnrks  and  distinction  In  the  mass  of  gen- 
eral assets;  and  the  dictum  that  the  unpaid 
subscriptions  constitute  a  tmst  fund  must 
be  construed  in  connection  with  tbe  qnea- 


tkm  under  consideration,  via.  conM  a  ito^- 
holder  of  a  ccvporation  who  owed  a  Wsl* 
upon  his  subscription  for  stock  buy  np  i  iirx 
against  the  corporation  wblleln9DlTent.uit:>^ 
it  off  against  b!8  subsciiption?  Anotlier :» 
supposed  to  support  the  goieial  propodtios  ^ 
question  Is  Hodges  v.  Screw  Co.,  1  R.  L  S:i 
3  K.  I.  9;  That  was  a  suit  by  a  stocUnlk 
against  directors,  and  so  not  la  poist  i 
later  case  tn  Rhode  Island  Is  Oinej  t.  Laitl 
Co.,  16  S.  I.  COT,  18  AtL  181,  decided  In  1$<.. 
There  the  directors  of  the  defendant  o:^- 
ratton,  after  complainants  had  bnmsbt  sr: 
at  law  upon  a  lai^e  claim,  and  tIkd 
corporation  was  pecuniarily  unable  to 
an  its  debts  in  full,  executed  mortage : 
themselves  to  secure  their  indlTldnsI 
debtednesB  gainst  tbe  company.  I^tifv 
having  recovered  Judgment  at  law  and  k<- 
led  execution,  filed  a  bill  in  equity  to 
aside  the  mortgage  on  the  ground  tliat 
directors  had  no  right  to  prefer  thenK&T.-^ 
when  the  company  was  in  an  insolvent 
dltlon.  The  court  held  that  such  prefer);:  e 
was  Invalid,  upon  grounds  of  pohUc  p^: 
but  they  expresidy  confined  It  to  w»  ■' 
corporations  having  become  Insolreiit  v- 
lag  this  language:  "Where  the  corpora::-^- 
beeomes  Insolvent,  and  the  stockbobli?' 
have  no  longer  a  substantial  Interest  lo  •-- 
property  of  the  corporation,  dlreeton  slno " 
be  regarded  as  tmstees  of  tbe  credllm 
whom  tbe  property  of  tbe  corpcoatlou 
go."   The  opinion  la  elaborate,  and  coBAl'jf  \ 
a  collection  of  the  decided  cases  vpm  ttt^ 
topic  under  consideration  to  that  date. 

Turning  to  our  own  state,  we  find  thit  tk 
doctrine  held  m  that  case  that  tbe  directm 
of  an  insolvent  corporation,  who  were  i^' 
Its  creditors,  cannot  prefer  themselves,  *i> 
directly  repudiated  by  the  court  of  emT!| 
and  appeals  In  Wilkinson  v.  Baoerle,  41 N  | 
J.  Eq.  635,  7  A.tL  514.     That  TO  ■  ^[\ 
by  a  creditor  against  tbe  sto^Aialden 
offlewB  of  an  insolvent  corpwathm  who.  >^ 
It  became  InBoIvent,   had  as^gned  lU  l> 
assets  to  one  of  its  members  tm  tbe  lay- 
fit  of  himself  and  some  other  UHmbn  ^ 
payment  of  a  debt  to  blm.  The  pKfa»< 
was  held  to  be  valid;  but  the  favored  orf- 
itor,  and  those  who  wlUi  Um  reod«d  ot 
assets,  were  required  to  aecoont  for  tte 
tual  Table  of  the  property  assigned,  «  ^' 
as  it  should  be  found  to  exceed,  if  at  la 
actual  indebtedness  which  It  was  Uii|»> 
to  pay.  This  resndt  was  put  on  tonfc' 
ground.  At  page  64S.  41  N.  J.  Bq.,  ni  P' 
514,  7  Ati.,  the  learned  judge  sayv 
sale  was  not  in  open  market  or  to  a  itR^' ' 
bargaining  with  the  company,  whose 
might  be  presumed  to  afford  some  i^^'-' 
tk>n  fflC  the  value  of  the  property.  It 
priTOte  sale  made  by  directors  to  l  dlm'^' 
who  took  an  active  part  In  flie  ttaw<^^ 
He  fixed  the  price  offered  as  buyer,  mi 
ed  with  the  otbeiv  in  accepting  tbe  offer  v 
seller.  Although  others  were  Intere^  1^ 
purchase,  this  was^he  plain,  eflfect  of 
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ansactlon.**  Aod  furtlwr  on.  at  page  044, 
[  N.  J.  Eq.,  and  page  514,  7  AtL,  he  dl*< 
isses  the  rdattona  between  creditor*  and 
ockboldera  thus:  "As  between  nedltota  and 
odcbtrfders,  tba  corporate  property  baa  al- 
ajn  be^n  held  to  be  a  fnnd  tor  tbe  paymoit 
'  debtsi  to  whldti  cndttora  hare  a  right  In 
refemce  to  atockholdera.  Bo  ttia  aaseta  at 

corporation  cannot  be  divided  among  its 
o^oldera,  nor  diverted  to  naea  not  oon- 
mplated  by  Ita  charter,  for  benefit  <tf 
ockboldera  to  the  detrbnoit  of  crcdltora. 
or  can  directors,  1^  flctitloua  crs^ta  oc 
r  accepting  overrataed  property  In  pa^-- 
ent  for  atodc  aiOiaerlptloDa,  deprive  credit- 
9  of  the  fond  out  of  which  their  debta 
lODld  be  paid.  These  doctrinea  do  not  at 
I  depend,  aa  I  concelTe,  on  the  exlateoce  of 

corporation  bankrupt  law  or  otber  like 
gi^tlon.  nor  on  tbe  problbltkina  of  tlie 
atutea  reqtectlng  tnnaactlaia  in  fraud  <tf 
■edlton,  but  rather  on  prlnc^les  lidierait 
I  tbe  nature  of  oorporatlona  aa  artlfldal 
arsons,  wboae  creditor*  can  only  enforce 
lelr  debta  1^  a  reeort  to  the  proQeetr  the 
irpoiatlon  has  itcqnired.  So,  upon  like  prln- 
ples,  I  ap^<Attid  that  the  property  of  an 
icorporated  ff*?"p««y  ia  deroted  to  tbe  pay- 
out of  the  creditors  Omeof,  at  leoat  to 
ite  octoit:  that  It  may  not  be  dlrerted  to 
.uer  purpoeeB.  The  corporation  and  Its  of- 
cers  owe  to  their  creditora  tfala  duty:  not  to 
ivert  tbe  oorpivate  pn^erty  from  the  gen- 
ral  pnrpoae  of  paying  the  creditora.  While 
ley  may  dlapoae  of  the  corporate  property, 
oA  even  prater  one  creditor  to  another,  they 
lay  neither  give  away  the  corpotate  prop- 
rty  by  a  direct  gift,  nor  by  a  sale  at  leaa 
urn  Its  fan  and  fiUr  valae^  to  the  dctrimoit 
f  credftor&  A  Ttolatlon  of  tide  doty  will 
ntltle  the  credltois  who  anfCar  thereby  to 
illeL  If  tie  dlTeirton  oC  tbe  ovporate  prop- 
rty  from  the  payment  of  debts  Is  effected 
r  a  mere  gift;  It  to  not  necaasary  to  dla- 
m  what  relief  could  be  afforded  to  eredit- 
rs.  If  the  diversion  is  effected  under  the 
tiise  of  a  sale,  and  the  sale  is  not  o1iJecUoD< 
tde.  as  being  made  with.  Intoit  to  defraud 
-editors,  thai  It  Is  plain  that  relief  cannot 
e  afforded  to  creditora  by  aettlng  aalde  tbe 
lie,  for  tiuit,  as  we  have  aeen,  la  not  now 
rohiblted.  BxA  In  Boeb  a  case  It  la  equally 
lain  that  the  directors  who  have  effected 
ich  a  dlverrion  of  corporate  property  from 
le  payment  of  debts  have  violated  a  duty, 
Qd  will  be  personally  liable  to  make  up  to 
reditors  what  has  by  their  acts  been  thus 
Iverted.  *  *  •  Bu^  when  directors  make 
lie  of  corporate  property  to  one  of  their  num- 
cr,  who  takes  part  In  tbe  transactJon  as  botb 
ttjer  and  seller,  and  creditors  are  thereby 
eprlved  of  the  opportunity  to  enforce  their 
ebts,  then  It  results,  from  the  relation  above 
lentloned  aa  existing  between  them  and  the 
redltors,  that  It  devoives  on  the  directors 
>  »hov  that  the  transaction  was  made  In 
ood  faith,  and  that  tbe  sale  produced  the 
nil  value  of  the  property.  If  they  fail  to 
bow  these  facta,  creditora  are  entitled  to 
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cnnpd  them  to  acconnt  for  the  full  value  of 
the  property."  It  to  hardly  nscosssiy  to  say 
that  I  must  accept  tbto  as  tbe  latofe  axprea- 
aSaa  of  our  courts  upon  Ibto  subject;  and, 
aa  I  underatand  the  tongoage  used.  In  con- 
nectton  wiHi  the  raault  arrived  at.  It  falls 
to  bold  tiiat  dlractors,  before  actual  taisolv- 
ency,  are  responsible  aa  trusteea  to  credit- 
ors,  and  liable  aa  such  for  mismanagement 
or  neglect  In  the  perftnmanee  of  their  or> 
dinary  dntiea  In  the  *rf  ppg<j*w'*T»*  of  tbe  ordi* 
nary  buainesa  of  the  oaa^aapm,  whereby  a 
loss  has  occurred  to  the  ooponUlQn.  and  It 
has  become  unable  to  pay  Its  debta  In  fuU. 

One  other  case  deservea  notloe,-- Ddano  v. 
Oase,  121  IlL  247, 12  N.  B.  e7&  That  was  a. 
salt  at  law  In  trespaaa  tnt  tbe  case  a  de- 
positor In  a  bank  (whether  it  was  In  the  na- 
taro  of  a  savinga  bank  or  not  ia  not  atated) 
against  the  dtavctors  toe  negliganee  la  sm- 
mlttlng  It  to  be  hdd  out  to  the  public  as 
solvent  when  it  was  insolvent  In  rendering 
judgment,  the  court  of  intermediate  appeal 
bad  held:  ^Iret,  that  the  directors  of  a  bank 
are  trustees  for  d«voidtoKS  aa  well  as  fbr 
atockholdera;  aeocmd,  that  thsr  are  boond 
to  the  {Aservanee  of  ordtaiary  care  and  dlll- 
geuce,  and  are,  hence,  Itoble  for  Injuries  »• 
snltUig  from  its  nonobservance.  The  supreme 
court  of  niinola  approved  of  tbe  doctrine  of 
tbto  court  The  autiiorities  cited  an  a  ease 
from  Loutolana,  one  from  Kentn^,  and  one 
from  Tomeasee;  also,  Thomp^  Llab.  Off.  SOS. 
Of  the  authwitles  dted,  we  have  aeen  that 
nelOier  Mr.  Thompson  in  his  book  nor  the 
case  in  Bbode  Island  sustains  the  doctrine 
stated;  and,  with  great  respeet  to  the  court 
of  Illinois,  I  am  unable  to  perceive  how  the 
doctrine  of  trustee  and  cestui  que  trust 
can  be  brought  in  question  in  an  action  at 
law  against  directors  fbr  misr^iresenting  the 
standhig  of  the  bank,  whereby  pet^le  were 
led  to  deal  with  it  The  Kentnc^  case  dted 
^odety  V.  Underwood,  9  Bush,  609—18  also 
reported  In  ISAm.  LawReg.  (N.  S.)  211  0S14), 
and  Is 'severely  critldsed  by  Judge  Redfleld 
in  a  note.  It  was,  in  tact,  a  suit  a  spe- 
cial deiMMitor  ot  bonds  ^Ike  Foster  v.  Bank, 
17  Mass.  479)  to  recover  from  tbe  dhnctws 
of  the  bank  the  vakie  of  certain  of  tliem 
which  were  unlawfully  abstracted  by  the  of- 
ficers of  the  bank,  and  appr(q;>rlated  to  the 
use  of  the  bank,  wltb  the  knowledge  and 
implied  approval  of  the  defendant  dlraetora. ' 
Some  of  tbe  language  used  tends  to  support 
the  genersl  proposltiou  stated  in  Deilano  v. 
Case,  but  tbe  drcumatancea  forbid  Its  appli- 
cation here.  Of-  the  numerous  cases  dted 
by  Mr.  Beach  In  his  treatise  on  Private  Cor- 
porations upon  this  tcvic  (sectionB  240,  241, 
2S5,  257),  those  above  noticed  are  tbe  only 
tmea  that  seem  to  support  tbe  doctrine  In 
question.  And  upon  the  general  subject  see 
HoUIns  r.  Iron  Co.,  irri)  U.  S.  »71,  U  Sup.  Ct 
127,  especially  page  381  et  seq.,  130  U.  S., 
and  page  127. 14  Sup.  Ct,  where  tbe  subject 
Is  dlsdused  and  adjudged  cases  euuuined. 

My  conclusion  Is  that  complainant's  case 
as  a  creditor  completely  fal^^F^. (giggle 
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the  misconduct  complained  of  occurred  before 
the  complainant's  debt  was  Incurred;  second, 
because  It  related  to  the  conduct  of  the  or- 
dinary business  of  the  corporation  In  fur- 
thering the  purposes  for  which  It  was  or- 
ganized, and  not  to  the  winding  up  of  the  In* 
stitatlon  and  the  distributlai  of  Its  assets; 
Oiird,  because  the  proofs  &tl  to  show  that 
these  IndiTldoal  defendants  are  responsible 
for  any  dlrerston  of  the  corporate  property 
from  the  general  purpose  of  paying  the  debts 
of  the  corporatipn.  In  the  sense  stated  In 
the  opinion  in  Wilkinson  t.  Bauerle,  as  above 
quoted.  The  complainant  should  be  confined 
to  relief  as  abore  stated  as  to  his  capital 
stock,  and  as  to  his  debts  against  the  com- 
pany his  bill  should  be  dismissed,  without 
prejudice  to  any  other  remedy  be  may  hare; 
no  costs  to  be  allowed  to  either  party.  I  will 
adTlae  a  decree  as  abore. 


RTAM  et  al.  r.  BBMHBT. 
(Sniweme  Ooort  ta  New  Jersey.  April  12, 1B95.) 
Aasmimr— Whbit  Libs— Bruoh  or  Contract, 
Where  a  person  agrees  to  take  clay  from 
hed&  to  b«  paid  for  at  a  certain  rate  according 
to  the  QuantitT  and  gnali^  of  the  clay  so  to 
be  ralBeo,  and  has  stripped  off  the  surface  earth, 
bnt,  before  he  hsB  raised  any  clay,  is  stopped  In 
his  work  tqr  the  owner  of  the  beds,  with  whom  ha 
has  contHKied,  a  suit  will  not  lie  in  the  common 
courts  for  the  cost  of  snch  stripping.  If  such 
contract  has  been  lUegaliy  terminated,  the  reme- 
dy of  the  Injured  xMir^  is  to  sue  on  the  contract, 
laying  his  damage  for  the  loss  of  snch  profits  as 
he  would  bare  made  by  the  completion  of  the 
cMitract. 

(Syliahns  by  the  Court) 

Error  to  court  of  common  pleas,  Ulddlesez 
county;  Rioe»  O'Owmon,  and  Freeman. 
Judges. 

Actl(m  by  William  Ryan  and  James  Ryan, 
partners,  against  Richard  O.  Remmey.  From 
a  judgment  of  nonsuit,  plalntllfs  bring  error. 
Affirmed. 

Argued  February  Term,  1895,  before  BEAS- 
LBIT,  O.  J.,  and  LIPPINCOTT.VAN  SYOKBL, 
and  GARRISON,  JJ. 

Ephralm  Cutter  and  A.  H.  Strong,  for 
plaintlfiTs  In  error.  Tall  A  Ward,  for  de- 
fendant In  error. 

BEASLEY,  C.  J.  The  def^dant  In  oror 
was  the  owner  of  oortaln  clay  and  apar  banks 
located  In  Perth  Amboy.  In  the  fall  of  1887 
the  plaintiffs  undertook  to  mine  this  <^y  and 
spar.  The  terms  were  that,  according  to  the 
plalntifTs'  own  statement,  they  were  to  mine 
and  dellrw  at  a  certain  dock  for  shipment 
the  clay  and  spar,  which  were  to  be  shipped 
Immediately  upon  delivery,  and  were  to  be 
then  [>ald  for  at  a  certain  designated  rate; 
the  agreement  further  providing  that,  if  there 
was  a  surplus  stock  at  the  "end  of  the  ship- 
ping season,"  it  was  to  be  paid  for  at  a  certain 
fixed  and  reduced  rate.  The  plaintiffs  bad 
the  possession  of  the  mines,  and  worked 
them  at  their  own  discretion.  This  business 
was  thus  carried  on  until,  on  the  19th  March, 


1S91,  the  plaintiffs  rec^red  a  vrltteu  a^u.r 
from  the  defendant  "not  to  dig  any  more  ^^jj 
or  minerals  from  his  farm,"  and  thaeaTi^ 
they  censed  to  do  so.  Before  they  rfKitd 
this  notice,  the  plaintiffs  bad  remored.  i:  l 
considerable  ecpense.  the  snperlncimiba: 
earth  from  two  of  the  mines,  and  tlKf  clatit 
ed  that  this  ]^«paratlon  for  mhiiDg  vas  ^ 
less,  by  reason  of  the  t^mhiatloD  of  tLe.- 
contract  on  the  part  of  ttie  defendant  Ii  3 
toe  the  expense  Incurred  In  this  respect  iti: 
this  suit  is  brought 

The  legal  queatiw  to  be  dedded  In  tliitii'e 
Is  presented  in  this  aspect  Tbe  dedtnt:  s 
contains  nothing  bnt  the  oommoa  connta  a.i 
as  the  counsel  of  the  plaintiffs  at  tk  triil 
refused  to  amend,  and  his  clients  were  tbe^ 
upon  nonsuited,  the  inquiry  Is  whetlHT.  -r. 
the  assumption  that  a  legal  cause  of  ictii. 
exists,  it  can  be  enforced  In  this  mofe  U 
would  seem  plain  that  unless  tbe  cootnct  i^ 
tween  these  parties  has  been  illfsally  vt:- 
mlnated  by  the  defendant,  no  wnmg,  b  i 
1^1  point  of  view,  has  been  committed.  Lt 
agreement  itself  has  not  set  any  limit  to  tt> 
continuance,  and  if  we  were  to  condadi,  s 
suggested  In  the  brief  of  the  connsei  in  f 
ror,  that  elth^  party  could  at  will  at  an;  tiai 
declare  It  to  be  at  an  end,  it  Is  not  a^iareiit 
how  tbe  exercise  of  a  granted  pover  cdi-i 
afford  a  basis  for  an  action  at  law.  No  m- 
tw  what  the  resulting  hardship  migbt  be.  3': 
ther  party  could  complain,  as  it  wouhl  > 
nothing  more  than  the  [voduct  of  his  cr. 
stipulation.  And.  on  the  otliar  band,  if  wf 
postulate  that  the  act  of  the  defendani  'a 
crderlng  the  plaintiff  to  cease  mialng  ^ 
onlawfalt  the  difflcoity  of  permittin;  t  ^ 
covery  on  that  ground  Is,  we  thlnt;  It 
sup^able.  On  the  assumption  of  an  ict 
this  character,  the  ordinary  case  is  pr^ 
Mnted  where  one  Is  prev«ited  by  tlie  pe: 
son  with  whom  he  contracts  from  tbe 
performance  of  his  contract  after  be  ba^  ^ 
part  executed  It  In  such  Junctores  Uie  J* 
applies  the  most  satisfactory  of  all  r^^- 
that  is,  that  the  person  wronged  BhalJ  be  f  > 
ompensed,  as  near  as  may  be,  for  bis 
loss.  In  the  case  before  us  this  princl[>Ie  ii 
rejected  by  the  plaintiffs,  who  seek  to  lecor^ 
the  costs  they  have  Incurred  in  remoring  tb« 
earth  In  question,  without  refo^nce  to 
question  whether,  tf  the  contract  bad  ^ 
fulfilled  by  them,  they  would  have  been  coc- 
pensated  for  such  outlay.  It  was  alto^-tie: 
contingent  whether  tbe  plalntl^  wonld 
or  lose  by  the  labor  thus  expended,  for  ^ 
result  In  that  particular  conld  be  ascsTtaisM 
only  when  it  should  have  hem  discoTen*. 
that  the  mines  thus  stripped  contained  sucln 
quantity  of  clay  that  at  tbe  prices  fixed  1? 
the  contract,  the  plabititEs  would  bare  m-j 
Ised  a  sum  sufficient  to  r^ay  totbem  tl«o^ 
of  its  exhumatlcHi,  and  also  the  cost  of  tbls^ 
moval  of  the  surface  soli.  By  force  of  f^' 
contract,  therefore,  It  was  uncertain  wbrft' 
the  plaintiffs,  whMi  the>-  did  tbis  w«t.wfil^^ 
gain  or  lose  by  Its  i>ei*formance;  and  t^^* 
effort  <»i  this  suit 
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laiDtr,  and  to  recover  toe  It  at  a  price  never 
nrntemplated  1^  tbemnlvea,  nor  hy  the  other 
extracting  party.  It  has  not  been  obsetred 
tbat  such  a  claim  liaa  ever  been  aanctioned 
tpy  any  l^;a]  trlbnaaL  In  all  snch  cases  the 
actton  must  be  founded  on  the  eontmct,  as 
flie  damages  that  have  In  tact  been  sustained, 
and  vtalch  axe  those  only  tbat  ttw  law  permits 
to  be  recovered,  and  entirely  vnllqnldated. 
TtM  case  ct  GUIet  t.  Maynard,  reported  In  5 
Jcdma.  8B,  la  mvdi  In  point  The  tacts  were 
tbese:  A.,  having  agreed  hy  parol  wltli  B. 
for  the  purchase  of  certain  luida,  paid  part 
of  the  pmvhase  money,  and,  entering  Into 
possession,  nuide  certain  Improvonenta.  In 
difs  postmw  of  things,  A  died,  and  lils  wlmf n- 
istrator  tendered  the  residue  of  the  purchase 
nuney,  which  B.  refused  to  accept,  but  took 
possessbm  of  the  land,  and  sold  and  conveyed 
It  toa  third  pwatm.  A  rait  was  then  Inrongbt 
by  the  admtnlstiator  to  recover  the  money 
paid,  and  tor  work  and  labor  of  the  Intestate 
la  Improving  the  land.  The  court  declared 
tbat,  as  the  cmtract  was  rescinded,  the  plain- 
tiff was  entitled  to  the  mon^  so  paid,  but 
tbat  thtte  could  be  no  recovery  Ihy  way  of 
compenntlfm  for  the  Improvements,  as  there 
was  no  express  or  Implied  agreement  to  pay 
for  Ihem.  By  the  rescission  of  the  contract, 
all  right  to  compensation  for  the  Improve* 
meats  was  walred.  In  regard  to  the  legal 
]ii1nclple  tbus  exempUfled,  this  case  does  not 
^eem  dtetlngnlshalde  from  the  present  one. 
Indeed,  In  Oda  class  of  cases.  In  which  one 
party  has  been  prevoited  from  comirietlng 
his  contract  tiy  the  Illegal  action  of  the  othor 
party,  the  measure  of  damage  Is  almost  unl- 
reraally  tba  loss  that  has  resulted  to  the  Inno- 
cent party  from  the  oitlre  tmusactlosL  This 
was  the  rule  very  dearly  defined  in  the  cbse 
rn  this  court  of  Kehoe  v.  Mayor,  etc  (N.  J. 
Sap.)  87  AtL  912,  In  which  It  was  said  tbat 
tbe  party  Injured  '*wa8  to  l<we  nothing,  but, 
on  the  othw  band,  he  was  to  gain  nothbig, 
by  the  Iweadi  of  the  contract"  In  this  case, 
as  In  the  present  one,  the  attempt  was  to 
recover  for  the  cost  of  a  cartaln  part  <tf  the 
worfe  contracted  for,  on  the  ground  tbat  the 
agreonent  was  rescinded;  and  tbe  court  re- 
pudiated the  proposition,  and  declar«I  that 
tbe  general  principle  in  such  Instances  was 
"that  wbea  It  can  be  determined  what,  ac- 
oordlng  to  the  contract,  the  plaintiff  would 
receive  for  that  whicb  he  has  done,  and  what 
proat  he  would  have  realised  by  doing  that 
which  witlumt  fault  be  has  been  prevented 
from  doing,  tttm  these  sums  become  the 
legal,  as  they  are  the  Just  measure  of  his 
damages."  It  will  be  observed  that  this  rea- 
s(mable  rule  was  of  easy  application  to  tbe 
present  controversy,  tor  according  to  tbe  con- 
tract tbe  platntUfs  were  to  be  paid  at  a  cer- 
tain rate  on  the  q>ar  and  clay  raised  by  them; 
and  as  tbey  offered  to  show  tbat  such  miner- 
als and  earth  had,  since  their  aMndonment 
of  tiie  mines,  been  takoi  out  by  tbe  defend- 
ant there  could  have  been  no  difficulty  In 
tbe  ascertalnmoit  of  their  damages  by  rea- 


son <tf  the  breach  of  tbe  contrat^t  on  the 
part  of  the  defoadant,  it  any  such  breach 
existed.  From  these  dedsUms  and  many 
others  of  the  same  stndn  ttiat  K  Is  not  deem- 
ed necessary  to  refer  to,  we  think  It  Is  ob- 
vious that  the  plaintiffs  could  not  consider 
the  contract  rescinded,  and  resort  to  the  com- 
mon counts. 

With  respect  to  the  cases  dted  in  the  brief 
of  the  coonsel  of  the  plalntlfts,  it  la  suffl- 
dent  to  say  that  In  the  view  of  tbe  court, 
this  does  not  apply  to  tbe  case  before  us. 
Such  cases  bdong  to  two  wetl-deflned  cate- 
gwles.  that  Is— First  where  money  bas  been 
paid  ac  work  done  under  vxdd  contracts;  or, 
second,  under  contracts  tbat  have  been  legal- 
ly re8clndedr-<nd  the  moneys  sought  to  be 
reoovered  are  Indubitably  due  without  ref- 
erence to  the  terms  of  the  abrogated  con- 
tract Under  such  circumstances,  the  law 
wIU  verify  a  promise  to  pay  such  sums,  as 
they  cannot  by  any  powlbiUty  exceed  the 
amount  of  the  damages  that  result  from  tbe 
breach  of  the  contract.  As  the  plalntUfs  at 
the  trial  exhibited  no  claim  that  coidd  be 
embraced  In  the  common  (.•ounts,  tbe  nonsuit 
was  proper,  and  the  Judgment  must  be  af- 
firmed. 

From  what  has  beoi  said  In  the  expression 
of  the  foregoing  view,  it  is  not  to  be  inferred 
tluit  the  court  consldera  it  plain  that  the  act 
of  the  defendant  in  tennlnatlug  the  contract 
In  question  was  Justifiable  In  law.  Tbat  is 
a  matter  dependent  on  drcomstances,  which 
It  would  seem  taa-ve  not  been  fully  developed. 
The  agreement  appcon  to  indicate  Oiat  It 
was  to  continue  for  tbe  "season,"  for  It  pro- 
vides for  a  payment  of  part  of  the  clay  ex- 
humed that  should  remain  unAlpped  at  tbe 
close  of  the  season.  It  may  be  that  such  a 
contract  could  not  be  terminated  by  either 
party,  except  upon  reasonable  notice.  But, 
as  this  matter  is  not  before  us,  no  opinion 
Is  expressed  with  respect  to  it 


FENDERSON  v.  ATLANTIC  CITY  E.  CO. 
(Ocnrt  of  Errors  and  Appeals  of  New  Jersey. 
March  Term.  1894.) 
IMDBT  TO  Bm  PLOTS— DanotiVB  Affliahcis. 
A  railroad  company  Is  not  liable  where  a 
car  coupler  becomes  suddenly  out  of  repair,  if 
it  has  exercised  reasonable  care  hi  providing  a 
safe  coupler,  and  in  inspecting  and  keeidng  it  In 
re[iair. 

Error  to  supreme  comrt 

Action  by  George  G.  Fenderson  against  the 
Atlantic  Olty  Railroad  Company.  Frwn  a 
Judgment  of  nonsuit,  plaintiff  brings  error. 
Affirmed. 

John  W.  Wescott  for  plalntlfr  in  error.  Jo- 
seph Thompson,  for  defendant  In  error. 

LIPPINCOTT,  J.  The  plaintiff  bdow,  who 
la  plaintiff  In  error,  sued  the  Oamden  &  At- 
lantic Ballroad  Company,  the  defraidant  In 
error,  to  recover  damages  for  pers^il  Inju. 
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rles.  At  the  trial,  after  the  evidence  (or  tbe 
plaintiff  was  submitted,  the  trial  court  dl- 
rei  ted  a  judgrueut  of  nonsuit  to  be  entered, 
Upou  this  judgmeut  eiTor  has  been  assigned, 
and  it  is  now  before  this  comt  for  review. 

The  plaintiff  was  an  employ^  of  tbe  defend- 
ant, and  In  Its  service,  as  a  brakemau  on  one 
of  Its  engines  at  Atlantic  City;  and  It  is  al- 
leged that  the  injury  occurred  by  reason  of 
the  negligence  of  the  defendant  in  falling  to 
provide  a  proper  coupling  attaching  the  cars 
of  the  defendant  company  together,  whereby 
the  cars  became  detached  and  came  in  con- 
tact with  the  plaintiff,  who  was  on  the  en- 
gine, and  seriously  Injured  him.  The  plead- 
ings In  tbe  cause  allege  this  neglect  as  the 
sole  ground  of  action,  and  the  evidence  in  the 
cause  at  the  trial  was  directed  to  the  proof  of 
this  point.  The  facts,  as  developed  on  the 
trial,  are  that  the  plaintiff  was  working  in 
tbe  terminal  yard  of  the  defendant  at  Atlan- 
tic City,  and  on  the  3d  day  of  July,  1892,  met 
with  this  accident  A  train  of  cars  forming 
a  heavy  passenger  express  train  from  Phila- 
delphia bad  just  arrived  at  the  depot  at  At- 
lantic City.  After  its  passengers  iiad  been 
discharged,  the  shifting  engine  upon  which 
the  plaintiff  was  employed  as  a  brakemau 
ran  Into  tbe  depot,  and  attached  Itself  to  the 
train,  for  the  purpose  of  pulling  the  train, 
wltb  the  train  engine  following,  out  of  the 
-d^t,  and  off  of  the  main  track,  and  out  up- 
on a  street  called  "Baltic  Avenue,"  for  the 
.purpose  of  having  the  main  track  clear  for 
another  section  of  tbe  train,  or  for  another 
train.  Baltic  avenue  runs  at  right  angles 
across  the  twrnlnal  yard  at  Atlantic  City,  and 
the  connection  with  the  track  on  that  street 
with  the  main  track  is  made  with  a  switch 
and  a  curved  connecting  trade,  and  it  became 
necessary  to  pull  this  train,  with  the  shifting 
-engine,  beyond  tbe  switch  which  made  con- 
nection with  the  curve.  This  was  done,  and 
then  tbe  shifting  engine  was  detached  from 
the  train,  to  allow  the  train  engine  to  draw 
the  train  upon  the  curved  track,  and  thus 
upon  Baltic  avenue.  While  this  was  being 
done,  It  became  the  duty  of  the  engineer  of 
the  shifting  engine  to  follow  the  train  upon 
the  curve  to  Baltic  avenue,  or  to  some  dis- 
tance towards  It,  so  as  to  leave  the  main 
traek  perfectly  free  for  the  next  train  to  run 
Into  the  depot.  While  the  train  was  being 
drawn  along  tbe  curve,  with  the  shifting  en- 
gine following  at  a  short  distance,  at  a  very 
-slow  pace,  tbe  cars  of  the  train  ahead  of  the 
shifting  engine  became  detached  into  two 
parts,  and  tbe  shifting  engine  ran  into  the 
r^r  car,  injuring  the  plaintiff,  whose  duty 
required  blm  to  be  at  that  end  of  the  shift- 
ing engine  which  came  into  contact  with  the 
car.  He  was  quite  seriously  Injured.  The 
proof  In  the  case  shows  clearly  that,  upou 
the  two  parts  of  the  train  separating  or  be- 
coming detached,  the  air  brakes  did  their 
:proper  work  Instantly,  and  brought  the  rear 
•detached  car  to  an  immediate  standstill,  and 
that  tbe  Injnry  occurred  by  reason  of  the 


shifting  engine  not  stopping,  but  oDntlnnlBS 
to  go  on  until  It  ran  Into  the  rear  detached 
car.  It  Is  in  piroof  that  the  cars  of  tbim  train 
were  connected  with  each  other  by  what  wi.- 
known  as  the  "Miller  coupler,"  or  the  sjs- 
tem  known  as  the  "MUler  coupUag." — a.  w^- 
known  appliance  for  this  pnrjKiae,  (ipera.V,iif: 
automatically  to  some  extait  It  aKteftivd 
In  the  case  that  upon  some  of  tbe  cars 
this  train,  or  In  use  upon  the  defendant's  road, 
what  is  known  as  "safety  chaina"  were  nseii 
in  aid  of  the  Miller  coupler.  These  safet; 
chains  are  two  or  three  links  of  chain  aUac> 
ed  to  the  side  of  a  car  and  to  a  book  asi 
link  on  the  side  of  the  next  car,  and  tbe  chain 
thus  attached,  when  connected,  la  called  * 
"safety  clialn."  It  appeared  In  tbe  evidenttf 
that  when  the  rear  detached  portion  of  ite 
train  stopped  the  shifting  engine  was  follow- 
ing, quite  slowly,  about  a  car  lengtb  behinil 
It  does  not  appear  by  what  sort  of  coup!-? 
the  two  cars  which  parted  were  attached  tu 
each  other.  It  Is  contended  that  tbey  we:v 
connected  by  the  Miller  coupler,  but  with  ao 
safety  chain.  It  also  appeared  quite  clear); 
in  the  evidence  that  bad  the  engineer,  or  tb«^ 
In  chaise  of  the  shifting  engine  kept  a  cart- 
ful watch  over  the  movements  of  the  engine. 
It  could  have  been  stopped  before  It  came  ia 
contact  with  the  rear  car  of  the  dctacb^i 
portion  of  the  train.  The  condition  of  affairs 
seems  not  to  have  been  observed  until 
moment  of  contact,  when  the  plaintifC  ead^r- 
ored  to  save  himself  from  injury,  but  wiu 
unable  to  prevent  himself  from  bein^  caugM 
between  the  car  and  engine.  The  trial  court 
found,  from  the  undisputed  evidence,  that  the 
kind  of  coupler  upon  the  car  when  the  traiL 
parted  was  not  Identified;  that  the  eTldeu^-f 
of  the  witnesses  was  very  general  on  this 
subject,  and  that,  when  dissected,  this  asser- 
tion that  the  coupler  was  a  Miller  one  wai 
founded  on  hearsay  only;  and  that  this  faU- 
ure  to  Identify  any  particular  car  as  the  one 
having  a  defective  coupling  demanded  that 
judgment  of  nonsuit  be  directed.  The  trial 
court  also  rested  the  judgment  upon  tbe 
ground  that  the  only  evidence  adduced  wus 
the  mere  occurrence  of  the  accident,  and  that. 
In  this  case,  was  not  prima  facie  proof  of  ot-^- 
Ilgence  of  the  defendant  towards  the  plain- 
tiff, Its  employ& 

Upon  a  review  of  the  evidence,  it  clearlT 
appears  that  there  .was  an  entire  want  -  f 
any  identification  of  the  cars  which  were  d'^ 
tacbed  from  each  other,  and  an  entire  vmix 
of  any  Identification  of  the  character  of  ili-/ 
coupling  by  which  the  cars  were  attached  • 
each  other,  and  an  entire  want  of  pn-'^'f 
against  the  defendant  tending  to  show  negli- 
gence in  not  supplying  a  reason.ably  proi-T 
appliance  for  coupling  the  cars  togethtr. 
There  Is  also  evidence  Indicating,  beyond  con- 
tradiction, negligence  on  the  part  of  the  engi- 
neer of  the  shifting  engine  causing  tbe  sn.v'.- 
dent;  also  evidence  of  negligence  on  the  iti'-i 
of  tbe  plaintiff  contributing  to  the  injury. 
There  is  no  evidence,  so  far  as  it  apjxnrs  Is 


Digitized  by  Google 


X.  J.) 


CONOYEB  «.  PAHKBB 


tbe  case,  dwwlAc  tint  the-  counter  wa*  M 
any  wise  defeettre.  jalen  tbe  men  ■^»rft- 
tion  of  the  can  can  be  oouiidered  erldenee 
tending  tn  that  direction;  and,  even  If  this 
condnaion  was  eonce^,  no  evidence  that 
the  defendant  or  its  aceots  bad  say  kaowl- 
edse  of  BOdi  defectlvueas,  or  onght  to  have 
liad  knowledge  of  It.  Then  la  no  evidence 
of  tbe  vant  of  reaaonable  Ini^pecUon,  nor  la 
tbere  aaj  affirmative  proof  that  the  philntlff 
liad  no  knowledge  of  tbe  defective  oouiAbif, 
If  it  existed.  A  aueful-flonalderatlon  of  the 
evidence  reveals  only  the  barren  fact  that 
tbere  waa  an  accident  to  the  plaintiff,  caused 
by  tbe  aqwratlan  the  traia  of  care  Into 
two  parts,  and  a  -coQlaton  of  tbe  rear  por- 
tion with  tlie  ahfftiiiff  eiwinc  Theae  focts 
require  oily  tbe  appUcatloa  of  familiar  prin- 
ciples of  law,  in  wder  to  aoatain  the  oonclo- 
sluna  of  ttK  trial  court 

The  rule  Is  that  the  ooiivaaGr  1»  bonnd  to 
use  only  reasonable  care  to  prevent  acci- 
dents to  Its  employ^  and,  to  this  aid,  la 
bound  to  exwdae  raaaonaUe  care  In  funiiah- 
ing  snitablc  macbhiei7  and  amiUancea,  and  to 
Doe  a  like  reasoaaMe  care  In  keeping  tiiem  in 
proper  r^pidr,  as  tbs  risks  asanmed  lay  the 
empU^Sa  are  not  those  which  are  brenght 
about  1^  the  neeUgence  of  the  ctxnpany  In 
these  respects.   A  rallroBd  company  la  mat 
held  to  the  exercise  of  extracvdlnory  care  to- 
wards  its  emplc^fis,  aa  tai  the  case  of  pessen- 
gers;  but  It  la  cnly  required  to  tarnish  svch 
appliances  as  are  reascnaMy  calculated  to  in- 
sure the  safety  of  its  vasgiay^.    Nor  Is  tbe 
otmqnny  reqnnslble  tor  an  lo^ry  resalttaig 
from  what  la  <HherwIse  t  snlteUe  appllanca 
becoming  suddenly  out  c<  repair,  unlcas  it  has 
been  gidUy  of  negligence  In  wt  ascertaining 
the  detect  and  remedying  It   Thus,  If  the 
coupling  of  a  freight  car  suddenly  becomes 
out  of  repair,  the  company  uting  tfao  same 
will  not  be  liable  for  an  injury  to  an  em- 
ploy£  In  COB  sequence  thereof,  unless  Its  at- 
tention bad  been  called  to  the  defect,  or  the 
company,  by  the  exercise  of  a  reasonable  de- 
gree of  care,  should  have  discevored  the  de- 
feet,  and  had  an  <qq;K)rtunlty  to  make  tlw 
needed  repair.   3  Wood,  Ry.  Lew,  p.  1461.  I 
S73.    The  measure  of  the  master's  duty  is  to 
exercise  reasonable  care  in  providing  instru- 
mentalities for  tbe  servant  In  tbe  prosecu- 
tion of  the  business,  and  prima  facie  he  is 
presumed  to  have  done  so;  and  If  he  has 
done  so  no  liability  attaches  for  defects  there- 
in, unless  negligence  can  be  Imputed  to  blm 
In  reference  to  these  Inspections  and  repairs. 
He  Is  not  bound  to  adopt  tbe  latest  Improre- 
ments  in  machinery,  nor  Is  he  liable  for  an 
acddent  which  woidd  not  have  occurred  if 
snch  improvements  bad  been  adopted.  He  la 
not  required  to  fomlsb  the  best  appllanen 
possible  to  be  obtained,  but  tb^  must  be 
reasonably  safe,  and  kept  so.  Applying  these 
principles  to  Uie  proof  here  In  this  case.  In 
order  to  aastaln  a  recovery  It  must  bare  af- 
dnnatlvely  appeared  that  the  injury  resulted 
from  an  nnsoond  or  deftetlve  coupler;  that 
v.3lA.ne.ll— 49 


the  ittaster  bad  had,  or  ooght  to  taave  had, 
knowledge  ot  the  defectr-tbat  is,  that  the 
company  had  fklled  to  fnnilsh  sodi  a  coupler 
as  waa  reasonably  calculated  to  Insure  the 
aafe^  of  the  plaintiff,  or  had  been  guilty  of 
negligence  in  not  keying  it  safe,  or  ascer- 
talning  tta  defect  and  repairing  it,  or  supply- 
ing another  wtalcb  was  reaaonah^  suitable. 
Now,  In  Uils  case,  no  proof  eadats,  directly  or 
by  attendant  drcmnatancei^  in  the  case  of  the 
plaintiff,  of  these  i^lrmative  propositions  nec- 
essary to  a  recovery,  unlcas  It  be  that  tbe 
circumstance  of  tbe  mere  oocmrence  of  the 
accident  flBs  the  naoesnry  meaaore  of  proof. 
But  upon  this  point  th«e  exlsto  tbe  conclu- 
sive authority  of  this- court  In  tbe  case  of 
Bahr  V.  Lombard,  68  N.  J.  Lkw,  S8S,  21  AtL 
190i  and  3S  AtL  167,  Mr.  Jtutlce  Garrison, 
dellTsrlng  the  optnlon  of  the  ooilrt  says: 
**The  prlndgle  la  Qolte  Inatitnttonal  that, 
iriieaever  a  r^it  of  aetkm  8i»ings  from  the 
oondnct  of  a  defendant,  tiie  plaintiff  muat 
prea^  proof  of  the  tacts  neceasary  to  the 
recovery  which  he  se^s.  It  is,  furtherm<»«, 
the  general  rale  of  law  that  the  mere  pvoof 
of  the  oecDrrence  of  an  accident  ralsea  no 
preanmptlon  ef  negligeneck"  The  trial  oonrt 
determbied  that  there  were  no  facts  and  dr- 
cnmstancea  which  indkated  any  negligence 
on  tbe  part  of  the  detendai^  The  ease  be- 
ing devoid  of  such  inroof,  the  Judgment  of 
noiunlt  onght  to  he  afilnned  on  that  greoad. 
B«t  tbe  conclusion  of  the  court  is  also  that 
tiu  plaintiff  waa  Uaaeelf  guilty  of  negligeooe 
contributbag  to  the  acddent  Hie  facta  also 
tend  vexy  stronji^y  to  the  residt  that  the  ne^l- 
gence  of  the  engineer  (tf  the  ahtfttng  engine 
waa  one  the  causes  ef  the  injury  of  tbe 
plaintiff.  The  engineer's  negligence  waa  the 
negUgemce  at  a  fallow  servant  of  the  plaintiff, 
and  would  d^iar  him  from  a  recovery.  I 
ahan  vote  fbr  an  affirmance  at  the  Ju^ment 
of  nonsuit 

Tbe  CHIEF  JTJOTIOB,  and  DEJPUE,  LIP- 
PINOOTT.  MAOn,  TAN  SYOKBU 
BROWN,  and  SMITH,  JJ.,  for  affirmance 
The  OHANOi:XJX)R,and  ABBBtTT,  DIXON, 
and  B06ERT.  JJ.,  fbr  reversal 


CONOVER  V.  PARKER,  Tai  Collector. 
(Supreme  Court  of  New  Jersey.    April  30, 
1895.) 

BcBOOL  DiBTRicTS— Speciai,  Chahtbh— Coustbl'o- 

TIOM  OP  BTATOTBB. 

The  Bnpplemeot  to  the  general  school  laW 
(P.  L.  ISSa,  p.  506)  excepts  from  its  piovisioa 
thst  each  township  shall  constitute  a  separate 
school  district,  "any  district  acting  under  a  spe- 
cial charter."  Hdd,  that  school  district  No.  85, 
while  acting  under  the  provisloai  of  an  act  of 
the  le^lature  (P.  L.  1873,  p.  613),  waa  within 
the  class  thus  excepted. 
(SyllabuB  by  the  Court.) 

Certiorari  by  W.  W.  Conover  agalnat  George 
A.  Pa^er,  tax  elector,  to  review  an  aaaeaa- 
ment  Assessment  sustained. 
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ber,  iSOi.  The  dutteta  were  soM  byH  re*' 
ceirer  appotziM  by  this  court,  and  the  con- 
test now  li  orer  tbe  proceeds  of  the  sale. 

Abner  KaUscb  and  Mr.  HammeU,  for  com- 
pUananta.  George  U..  Keasbey,  for  landlord. 
F.  M.  Olds,  for  judgment  creditors. 

PITNET.  y.  a  (after  statiBS  the  facta). 
The  iHlse^ttl  qnestloti  raised  at  thla  stage  of 
the  case  te  as  to  the  snfflclency  of  the  affi- 
davit aimexed  to  the  camptatanats'  mootgase. 
The  crlUdam  made  v^om.  it  la  that  It  does 
not  answw  tibe  reqaMtlui  of  sectlcai  4  of  the 
chattel  mortage  act  (S«K>-  Kerlslon,  p.  4fil), 
In  that  it  doea  not  state  the  "conabSeratlon" 
of  the  m<Hrtgage,  and,  as  neariy  aa  possible, 
"the  amoont  due  and  to  grow  due  tiMreon." 
The  laaguage  of  the  last  part  of  sectton  4  la 
that  tbe  affldarlt  most  state  "tte  considera- 
tion, of  said  mortg^sOt  and,  aa  nearly  aa  pas- 
tille, the  amennt  due  and  to  grow  dve  there* 
«■."  Wltk  regard  to  the  amount  doe.  tbe 
lifiMaTlt  does  not  state  that  anything  waa 
dne^  and  In  thia  reqwfit  It  was  attlctly  true; 
Cor,  altbcngb  nearly  $1,100  worth  of  gold 
and  allTer  was  deliTcred  on  tbat  day  by  the 
complalDanta  to  the  nuMtgagor,  yet  It  could 
not  be  tratbfnlly  aald  that  anything  was  dne 
or  would  grow  dne  from  Boorcinin  to  eom- 
Irialaants  mitU  he  made  default  In  his  agree- 
ment to  work  it  up  into  watcfa  eases,  and 
return  the  product  to  the  complainants,  ^e 
affidavit  docs  state  that  the  Indemnity  la  to 
be  to  the  extent  of  $2,000.  For  tbat  limit 
there  Is  no  warrant,  either  in  tbe  agreement 
Itself  or  Im  the  body  of  Cbe  ntortgage;  and, 
so  Car  as  those  Inatramanta  show,  the  securi- 
ty of  tbe  mortgage  was  unlimited,  and  la- 
eluded  all  losses  which  tbe  mortgagees  might 
aastaln  In  the  pvemlaes.  The  limit  of  $2,000, 
tlmef<H^  .ms  volnntarlly  hnposed  by  tbe 
mortgogeea.  Tbe  affldsrit  says,  In  effect, 
that  althouili  by  the  body  of  the  mortgage 
and  the  agreement  there  la  no  limit,  yet  a 
limit  la  now  fixed  by  tUla  afBdarlt  at  $2,000. 
in  obedience  to  tbe  language  of  the  statute 
that  the  affidavit  shall  state  aa  nearly  as  pos- 
sible the  amount  due  and  to  grow  due  there- 
on. Or,  more  briefly:  "There  la  nothing 
now  due,  and  the  utmost  that  may  become 
4ue  is  $2,000."  It  aeems  to  me  that  the  affi- 
davit in  that  respect  Is  sufficient. 

Tbe  aeriona  questi<m  Is  as  to  wbetber  It 
states  tbe  contract  foetwem  tbe  parties  witb 
sufficient  fuUneaa  to  ahow  tbe  "coosidMa- 
tlon,"  la  fnlflllm^t  of  the  requisition  of  tbe 
act  In  tbat  behalf.  It  la  manifest  that  the 
draftsman  of  tbe  act,  in  preparing  this  part 
of  It,  had  In  mind  only  tbe  ordinary  case  of 
a  mortgage  to  secure  a  simple  money  demand 
directly  from  tbe  mortgagor  to  the  mortga- 
gee. It  foUowa  tbat  it  is  quite  dlfflcnlt.  If 
not  Impossible,  to  literally  comply  with  the 
language  of  the  reqnialtion  for  lite  affidavit 
of  eonslderatlon,  and  of  the  amount  due  and 
to  grow  due,  In  tfaa  few,  yet  Important,  caaea 
occurring  In  practice  where  the  exlgendes  of 


legitimate  business  require  a  mortgase  upf^n 
ctottelt  Id  secure  Oe  veattMiaaiem  «C  a  oob- 
tcRCt  to  do  aomfltUoff  other  thn  tte  pay- 
meat  of  mon^y^  «r  a  oaatlaaBnt  w  coUaimJ 
liability,  or  aa  a  simpla  Indemnttr.  Yet  neb 
dlfflenllj  baa  net  been  actfBdent  to  pcmnc 
tbe  oae  of  wnA  aecurfttes  fbr  svcb  porpoaeg. 
and  the  sanction  of  tbelr  validity  as  ancb  by 
bracb  and.  bar.  In  fact,  tbey  have  beoi  pm 
upon  the  aama  baida  aa  mortga|{eB  of  real 
estate.  Doughten  r.  Gray,  10  N.  J.  Eq.  323: 
(Aapnan  t.  Himl,  13  N.  J.  Sq.  870;  Tomp- 
kins T.  Orosby.  18  N.  J.  tAW  J.  160;  Id.  (S. 
J.  Gb.)  19  Atl.  720.  In  caaea  of  t&la  cIsk 
the  affidavit  muat  conform  aa  nearly  u  piac- 
tlcable  to  the  lettw,  and  muat  fulfill  tbe  apbit 
of  tbe  act  Vice  CbanceUor  Van  Fleet  tai 
Bbler  v.  Turner.  85  N.  J.  Bq.  68,  at  page  6a. 
says:  'fnie  tegtadature^  I  tiiink,  meant  ^• 
compel  tbe  mortgagee  to  annmlt  himself  to 
a  statement  or  dlscloaure  of  bla  debt  or  dtiau 
when  be  made  bla  mortgage  a  matter  of  pub- 
lic record,  mffldenfly  predae  and  cx^ldt 
to  afford  tbe  creditors  of  the  movtgaaar,  la 
caae  fnnid  was  suspected,  a  talr  ovvwtmiity 
to  ascortaln,  by  legal  Inveatigatlsa  <v  other 
wise,  whether  the  mortgage  waa  an  bones 
security  or  a  mere  fraudulent  ooTec**  Tbat 
language  was  used  In  a  caae  of  a  mortgage  to 
secure  a  simple  money  demand,  and  ao  la  not 
literally  applicable  here.  My  parapbrase  of 
It,  aa  applied  to  a  case  of  this  kind,  woold  be 
that  the  legldatm  Intended  to  reQoire  a 
disclosure,  under  oath,  of  tbe  actual  traiisac- 
tlon  between  the  parttea.  Including  the  objeit 
and  purpoae  of  tbe  Instrumoit;  wltb  sufficient 
precision  to  enable  the  credltota  of  tbe  m«t- 
gagor  to  have  a  reaacmable  oK>ortnnlty  to  as- 
certain tta  true  duuaeter.  In  tbte  Instance, 
as  usual,  that  Information  Is  foond  In  tb^ 
condition  of  the  mortgage,  which  discloses 
"an  agreement  of  even  date,  entered  into" 
iMtween  the  parties,  "for  tbe  manntectore  by 
tbe  mortgagor  for  the  mortgagees  of  goU 
watcb  cases";  and  the  object  Is  atated  to  be 
"to  Indemnify  and  save  harmleaa  tb«  mwx- 
gageea  from  loss  and  damage  sustained  br 
them  by  reason  of  the  nonperformance  there- 
of by  the  mortgagor."  Xa  this  sufficient?  Or 
is  It  necessary  to  set  out  the  substance  of  tbr 
agreement  more  fully,  so  as,  If  practlcaM?. 
to  show  how  and  wherein  tbe  mortgagor 
might  fall  to  perform,  and  how  tbe  mortm- 
gees  might  be  injured  by  such  nonperffffm- 
ance?  If  all  that  is  necessary  be  to  state 
sufficient  data  to  enable  the  creditor  to  soo- 
ceesfnlly  prosecute  Inquiries  on  this  subject, 
then  I  shonld  say  tbe  affidavit  la  snfflciMit 
for  it  gives  the  names  of  the  parties  and  th^ 
date  of  tbe  agreement;  and  refers,  aa  it  mar 
rlghtfully  do  (Fletcher  v.  Bonnet,  51  N.  J. 
Eq.  615,  28  Atl.  601).  to  tbe  body  <a  the  mert- 
gage  for.  further  partlcnlara,  and  there  tb? 
residences  of  the  parties  are  itvea.  A  cred- 
itor had  bat  to  caU  iqkib  complaiiiaBte.  and 
ask  to  see  tbe  agreement,  and  to  be  informed 
of  tfte  present  condltleo  of  alMra  under  it  ia 
order  to  obtain  all  requldte  Inftwrnatloa 
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That  wMia  to  me  to  be  nrfOtfcat  If  Ibe 
Agrmvoeoi  bien  Mt  out  Is  ftHl,  u  a 
Bcbeditle  to  th«  mrttgage.  the  creAttor  would 
still  bare  tetn  tfbUgoA  to  natit  to  a  penenal 
Inqvlzy  of  tbt  aaortgagMi  If  be  wUbed  to 
learn  the  state  of  the  aooounta  between  the 
psrtlea;  ■»  tb«t  I  do  dM-  sse  bow  he  wouM 
hare  be«  nateriallr  beueWefl  hy  Its  perusal 
as  a  part  of  tba  mertgase.  Uoreovan  tt 
seems  to  Hie  that  the  ItnguKge  used  In  tin 
condttkn  of  the  mortgage  Indicates  the  na- 
tare  of  the  risk  agatoM  whit*  the  moTtga- 
Reea  reqitfred  iBdemnlty,  tIs.  the  wnperfttrm- 
ance  of  a  caitvact  of  ballmoit,  —  **loeatlo 
operis  cadendl."  Jones,  Ballm.  86;  Story, 
BalbD.  IS  4Sa,  4S3.  Tht  mortgagor  agreed 
to  xnanatetttim  gold  wateh  cases  npon  flie 
order  of  Uw  mortgagees. .  Now,  the  ooty  Nrl* 
ons  ride  the  latter  -ctmlA,  la  the  ordinary 
course  of -bnstneBB,  fttear  ta  such  a  transa^- 
tlon,  woidd  be  the  loss  of  asy  material  fnr^ 
nSabed  by  them  to  tbe  maDufscturer.  The 
force  the  word  '^mannCaetare"  Is  simply 
and  no  mwe  than  tUs;  "To  miAe  np  by 
band  [original  deflnttten]  or  machinery 
{deriratlTe  deflnttion]  any  raw  material  Into 
a  form  lit  tar  vaa."  It  doe*  not  tai^ode  tlie 
Idea  that  the  manafitetarar  shall  famteh  Ibe 
raw  aMterfal.  That  Is,  strictly  apeakti«,  a 
mercantile  sale,  though  In  common  parlance 
we  qwak  ot  a  -man  who  famishes  the  ma- 
terial and  woilB  H  up  as  a  manafactote. 
In  tact,  ha  to  botti  a  mercbaat  and  a  mami* 
facturer.  In  the  case  In  band  ft  seems  to* 
me  that  the  la^nage  used  In  tbe  affldartt  In- 
dicated plainly  enough  tbat  the  mortga^s 
expected  to  furnish  the  material  to  be  manu- 
factured by  the  mwtgagor  Into  gold  watch 
eases.  If  so,  thai  the  nature  of  tbe  rhft  In- 
demnified against  was  sufftclently  stated. 
Tbe  ease  Is  free  from  the  least  appearance  of 
an  Int^tlon  to  conceal  or  defraud,  and  to 
hold  the  affidavit  In  this  case,  tak«i,  as  It 
Bboald  be,  In  connecUon  with  tbe  statement 
In  tbe  body  of  the  mortgage,  to  be  tnsnffl- 
clcnt,  would,  In  my  Judgment,  be  placing  a 
ueelesa  and  unwarranted  clog  upon  the  nse 
of  these  Instruments  buatness  men.  In 
fact,  now  tbat  we  bare  become  aocustomed 
to  tbMr  Use  under  prorlalons  for  their  record 
aa  a  notice  to  others,  ft  Is  a  Uttle  dlfllcnlt  to 
perceive  why  any  distinction*  Should  be  made 
In  the  law  between  tbem  and  mortgages  of 
land.  Upon  the  whole,  and  fbr  these  reasons, 
I  conclude  fhe  affidavit  Is  sufficient 

The  remaining  qnestfon  Is  as  to  the  extent 
of  the  com^alnants^  demand.  It  was  sng^ 
gested  that  the  advance  of  In  cash  to 
Bonrqnltt  to  pay  bis  worbmen  was  not  an 
Item  covered  by  ttie  contract,  and  hence 
should  be  eliminated.  I  do  not  perceive  on 
what  ground  this  could  be  done,  and,  if  It  be 
done,  I  do  not  see  tbat  It  vrlll  hdp  tbe  de- 
fendants. The  total  valne  of  tiie  predons 
metals  delivered  to  Bourqubi  was  91,688.  and 
tbe  melting  value  of  Ibe  watch  cases  re- 
turned by  blm  was  about  f9CN),  leavhig  near- 
ly 1700  due  OB  tbat  narrow  ctmstnictlon  of 


the  coatract,  and  the  fund  In  eourt  Is  <mly 
9721.S8L  It  follows  tbat,  If  eomphilnantar 
clalB  Is  ndueed  to  the  actual  dlfferoice  In 
value  between  tbe  matwlals  delivered  and 
tboee  returned.  It  wIU  amount,  with  Interest 
ssd  costs,  to  soffleknt  .to  absorb  ttw  whole 
fund. 

I  will  advise  a  decree  tbat  the  complain- 
ants are  oitltled  to  the  fund. 


MONROE  et  al.  t.  D£  FQRSST  et  al 
(Court  of  OhancBEy  of  New  Jersey.    March  30, 

BJELBMS  9r  BORBTT— Al.Tlta4TtOIf  OF  AeRVBlUNT 

— FowBR  OF  Executor. 

1.  When  a  creditor  who  holdi  a  collateral 
security  taken  from  bis  debtor  consents  to  a  ma- 
terial al1»atioD  tlterein,  to  the  preSndi«e  of  the 
soxetT,  tbe  surety  is  thereby  discbargecL 

2.  An  executor  ot  a  surety  caimot  consent 
to  the  discharge  of  a  mortgage  given  to  secure 
the  debt  for  waldi  the  teatattix  was  surety  no- 
tll  all  tbe  eraditions  of  the  obligation  be  corniced 
with. 

(Syllabua  by  the  Court) 

Bill  by  John  Mmroe  and  another  against 
William  H.  De  Forest  and  anotber  for  ui  ac- 
counting. Beard  <m  excepttona  to  the  mas- 
ter's report   Bisections  sostalped. 

James  Bn<ftatt8u  and  Mr.  Rosenberg,  for 
exceptants.   Prank  Bergen,  opposed. 

BIRD.  V.  G.  Dlx  &  Pbyfe  claim  to  be 
creditors  of  the  deceased  testatrix.  They 
hold  a  promissory  note  which  was  drawn  by 
William  H.  De  Forest,  Jr.,  to  tbe  order  of 
Wnilam  H.  De  Forest,  Sr.,  and  Indorsed  by 
tbe  latter,  and  also  Indorsed  by  tbe  deceased 
testatrix,  who  was  the  wife  of  the  first  In- 
dorsee .  At  the  time  of  tbe  execntlon  of  the 
note,  a  bond  was  given  by  tbe  maker  of  the 
note,  In  the  sum  of  ¥60,000,  for  the  payment 
of  $30,000,  with  Interest,  which  bond  was  se- 
cured by  a  mortgage  on  certain  lota  on  144th 
street  Md  on  76th  street,  In  New  York  City. 
At  tbe  same  time  an  agreement  was  entered 
Into  between  Dlx  &  Pbyfe  and  the  maker  of 
the  note,  which  concluded  with  the  stipula- 
tion In  these  words:  "Tbe  parties  of  the  sec- 
ond part  agree  tbat  the  said  mortgage  of 
thirty  thousand  dollars  on  tbe  premises  on 
the  south  side  of  One  Hundred  and  FV>rty- 
Fonrtb  street  shall  be  subordinate  and  sub- 
ject to  the  second  mortgage  of  eighty  thou- 
sand dollars,  and  shall  be  withheld  from  rec- 
ord for  tbe  period  of  ten  months,  which  Is  the 
time  provided  for  the  cranpletlon  of  said 
bnlliUngs,  provided  the  party  of  the  flrst  part 
^all  fttthfully  perform  his  covenants 'under 
this  agreement  And  the  parties  of  the  sec- 
ond part  agree  to  release  from  time  to  time 
ax^  of  the  houses  so  to  be  completed  from  the 
Hen  of  said  mortage,  on  tbe  payment  to 
them  of  the  sum  of  twenly-flve  huudred  dol- 
lars on  such  house."  The  maker  of  tbe  note 
and  ttie  owner  of  the  lo^  commenced  fhe 
erection  of  buildings  thereon,  sn^,  after  the 
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walls  were  erected.  appUcatltHifl  were  made 
from  time  to  time  by  builders  or  material 
men  to  Dlx  &  Phyfe  for  the  release  of  their 
lien,  to  the  extent  of  the  labor  and  material 
employed  In  and  upon  the  aald  buUdings^ 
which  was  granted  by  them  wltboat  any  pay- 
ment whataoever. 

It  la  Inslated  that  this  release  without  com- 
pensation according  to  the  agreement  works  a 
discharge  of  the  surety.  I  can  find  no  case 
or  rule  of  law  which  will  permit  me  to  hold 
otherwise.  It  is  well  settled  that  a  surety  la 
entitled  to  the  benefit  of  all  collaterals  which 
have  been  taken  by  the  creditor  from  the 
principal  debtor.  In  this  case,  Dix  &  Pliyfe 
□ot  only  had  the  mortgage  referred  to,  but 
entered  into  an  agreement  in  and  by  which 
they  would  release  the  mortgage  from  each  of 
the  various  lots  upon  the  payment  of  $2,500. 
It  ts  Insisted  that  this  mortgage  turned  out 
to  l)e  of  no  value,  and  that,  therefore,  the 
surety  is  not  damaged  by  the  release.  I  very 
much  doubt,  under  such  a  stipulation,  if  an 
argument  to  that  effect  can  be  of  any  avail, 
eE^ecially  where  the  testimony  respecting  the 
value  of  the  premises  at  the  time  of  the  re- 
lease shed  so  little  light  upon  the  question  ot 
value.  Besides  this,  the  release  evidently 
worked  such  a  change  of  condition  as  to  make 
It  Impossible  .to  determine  what  the  result 
would  have  been  If  such  conditions  had  not 
been  imposed.  Who  can  tell  but  that  tho  em- 
barrassments which  the  mortgage  presented 
would  not  have  been  overcome  by  the  owner, 
had  the  mortgagee  refused  to  be  anbservlent 
to  his  wishes  In  surrendering  his  position  oa 
such  mortgagee? 

But  the  material  point  in  the  case  is  the 
absolute  agreement  that  the  mortgage  la  to 
stand  until  the  payment  of  the  |2,500.  It  Is 
that  agreement  which  the  sure^  is  entitled 
to,  as  well  as  any  benefit  that  may  accrue 
from  the  value  of  the  mortgaged  premises. 
The  lien  of  the  mortgage  may  have  been  em- 
barrassing, but  relief  against  such  embarrasa- 
ment  devolved  upon  the  mortgagor  or  owner 
of  the  premises,  and  not  upon  the  mortgagee. 
In  the  face  ot  the  agreement  The  surety 
had  an  undoubted  right,  In  any  and  every 
event,  to  expect  that  mortgage  to  stand  in  the 
place,  by  way  of  seniority,  which  It  held  un- 
til $2,500  was  paid  upon  each  lot'  This  trans- 
action comes  directly  within  the  judgment 
pronounced  by  Lord  Loughborough  In  Bees  v. 
Berrlngton,  2  Ves.  Jr.  640,  alao  2  White  &  T. 
Lead.  Gas.  Eq.  1870:  "It  only  amounts  to 
this:  tliat  there  shall  be  no  transaction  with 
the  principal  debtor  without  acquainting  the 
person  who  has  a  great  Interest  in  It  The 
suretjk  only  engages  to  make  good  the  defi- 
ciency. It  Is  the  clearest  and  most  evident 
equity,  not  to  carry  on  any  transaction  with- 
out the  privity  of  him  who  must  necessarily 
have  a  concern  In  every  transaction  with  the 
principal  debtor.  You  cannot  keep  him  bound 
and  transact  his  affairs  (for  they  are  aa 
much  his  aa  your  own)  without  consulting 
him.   You  must  let  him  Judge  whethw  he 


will  give  that  tauXnlgenee  contrary  to  fbe  na- 
ture ot  his  engagement"  2  White  A  T.  Lead. 
Gas.  Oq.  18d4,  1901;  Harrla,  Sob.  1  19;  PeaA 
T.  Deacon,  1  De  Qex  St  J.  *p.  4S1;  King  v. 
Baldwin,  2  Am.  Lead.  Oaa.  894;  Baker  v. 
Briggs,  8  Pick.  122;  Voee  v.  Ballroad  Co.. 
GO  N.  T.  874, 875:  De  Col.  Ooar.  (by  MorgaD) 
S8S,  889;  Miller  r.  Sterwart.  9  Wtaeat.  680;  1 
Story,  Eq.  Jur.  H  824,  325;  Price  t.  Tn»- 
deU,  28  K.  3.  Bq.  200;  BaUnod  Oo.  r.  Little. 
41  N.  J.  Eq.  520;  Brick  v.  ]3anUnff  Oo..  37 
N.  J.  liiw,  307.  The  surety,  upcm  disdiar- 
glng  the  d^t,  is  always  entitled  to  mil  the  se- 
curities which  the  creditor  had  taken  tor  bb 
own  protection,  in  the  same  condltloo  as  tbe 
creditor  received  theon.  Pledge  t.  Buss. 
Johns.  Eng.  Gh.  663;  2  White  &  T.  Lead. 
Gas.  Bq.  1880,  1881;  Toae  t.  BaUroad  Go. 
supra;  Bank  v.  Gdcnd,  15  N.  H.  119;  OuUd 
V.  Butlor,  127  Mass.  886;  Panlln  t.  Kalian. 
29  N.  3.  Law,  480.  In  such  cases  tbe  law 
presumes  Injury  to  tbe  surety  until  tbe  con- 
trary is  established,  the  burden  of  which  is 
upon  the  creditor.  2  White  ft  T.  Lead.  Cas. 
Eq.  1902.  When  this  agreanent  la  read  and 
considered,  it  wUl  be  seen  that  tbe  bond  and 
mortgage  referred  to  were  to  give  way  (or 
other  securities  therein  named,  and  were  In 
really  to  be  postponed  to  such  a  period  of 
time  as  would  enaUe  the  debtw  and  fiwner 
to  complete  the  building  upon  the  lands 
mmtioned.  For  this  be  was  allowed  10 
months,  by  which  it  was  mai^estly  intoi^ 
*to  give  him  every  ojiportaulty  to  prorlde  for 
every  embarraasment  In  the  light  of  the 
above  authorities,  the  creditor  had  no  rigbc 
to  Interfere  with  or  to  altw  theae  coadltkm 
without  the  consent  ot  the  snrety. 

But  it  is  claimed  that  the  result  ebove  ex- 
pressed is  not  the  Just  result.  In  this  portlca- 
lar  case,  becauae  William  H.  De  Forest,  Sr.. 
the  executOT  of  the  surety,  consented  to,  If  be 
did  not  request,  the  execution  of  the  rdeases 
by  Dlx  ft  Phyfe,  after  he  had  proved  tbe 
will,  and  taken  upon  blmsdf  the  burdoi  of 
tbe  execution  tbovof.  I  find  nothing  In  tbe 
case  that  jnatlfi^  the  executor  In  giving  tbe 
least  countenance  to  such  release.  Certainly 
he  derived  no  such  power  from  tbe  wUL 
Tills  instrument  <mly  authorizes  blm  -to  pay 
the  Just  debts  of  the  testatrix,  and  possibly 
to  Invest  and  refnveat  certain  portions  of  tbe 
money,  and  to  make  sale  oi  the  real  ratate. 
The  last  clause  Is  in  these  words:  **I  hereby 
grant  to  my  said  executor  and  trustece  fall 
power  of  sole  ot  any  or  all  of  my  said  estate, 
upon  such  terms  as  said  executor  ot  trustees 
shall  deem  wise;  and  I  hereby  giant  to  my 
said  trustees  full  discretion  In  the  mana^- 
ment  of  said  trust  estates,  and  tbe  character 
of  the  investments."  Certainly  here  la  aa 
semblance  of  power  to  Increase  the  liabilities 
of  the  estate,  nor  to  discharge  any  eecurity 
then  existing  against  liability,  however  alight 
that  security  might  be  supposed  to  be.  In  tbe 
estimation  of  the  executor.  Peny,  Trusts,  f 
483,  says:  "Trustees  who  hold  an  equity  of 
redrakptton  In  lands  mwtfaged  for  man 
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tlian  their  value  may  release  the  equity  of 
redemption  to  avoid  the  costs  of  a  foreclosure 
suit,  where  such  suit  will  He,  and  where 
costs  would  be  lmi>oBed  upon  tbem  as  defend- 
ants. If  a  trustee  Is  a  mortgagee,  be  would 
not  be  Justliled  in  releasing  part  of  his  secu- 
rity for  the  conrmience  of  the  mortxagor 
iiierel7,  nor  unless  thwe  was  some  advantage 
to  be  j^ned  to  the  cestui  que  tnwt  or  the 
trust  estate."  Lewin.  Trusts,  •p.  691,  I  44, 
says:  "A  trustee  may,  under  circumstances, 
relense  or  compound  a  debt  But  If  a  trustee 
reicsise  or  compound  a  debt  without  some 
suHk'ient  ground  or  Justlflcation.  or  If  he 
sell  a  debt  for  a  grossly  Inadequate  consid- 
eration, he  will  clearly  be  answerable  to  the 
cestuis  que  trustent  for  the  amount  of  the  de- 
vastavit." In  Jevon  v.  Bush,  1  Vem.  342,  a 
trustee  in  a  recognizance,  having  released  It 
without  any  consideration,  was  decreed  to 
pay  the  principal  and  interest  Dlx  &  Fhyfe 
bad  full  notice  of  the  fact  that  WlUiam  H. 
De  Forejit  was  executor  of  the  surety  who 
had  died,  and  consequently  that  it  was  his 
duty  to  administer  her  estate  in  the  interests 
of  the  cestuEs  que  tmstent,  tb»  creditors  of 
his  testatrix. 

However,  It  Is  pressed  upon  the  attention 
of  the  court  tliat  tlie  real  estate  so  mortgaged 
aa  security  for  the  payment  of  the  9<tD,000 
was  absolutely  worthless  for  any  such  pur- 
pose, and  tiutt  consequently  no  injui?  was 
done  to  the  estate  of  the  testatrix;  or,  In  oth- 
«r  words,  that  ccmsent  to  such  release  by  the 
executor  did  not  increase  in  any  wise  the  lia- 
bility of  the  estate.  This  conclu^on  has  no 
foundation  to  rest  upon,  under  the  -  circum- 
stances of  the  case.  And,  what  is  more  to  be 
regretted,  it  is  impossible,  as  was  said  by 
Lord  Chief  Justice  Knight-Bruce  in  AVUes  T. 
Gresham,  6  De  Gex,  BC  &  O.  773,  now  to  de- 
termine that  question.  Indeed,  that  question 
hoxHa  only  liare  been  satisfactorily  settled  by 
the  ordinary  or  natural  progress  of  events,  in 
the  Just  prosecution  of  tlie  rights  of  all  par- 
ties Interested  in  the  premtoes.  From  this 
statement  It  will  be  perceived  that  the  point 
to  be  determined  is  not  the  value  of  the 
premises  at  any  particular  time,  but  whether 
William  H.  De  Forest  Jr.,  or  any  one  in  his 
stead,  would  have  carried  out  the  implied 
promises  and  agreement  entered  into  with 
Diz  &  Fhyfe,  and  paid  the  $2,r>oo  in  dis- 
charge of  their  mortgage  to  thnt  extent,  in 
case  no  release  had  been  executed.  Tills  was 
his  undertaking.  Upon  the  strength  of  this 
undertaldng  tlie  transaction  was  completed, 
not  (mly  as  to  Dlx  &  Phyfe,  but  as  to  Mrs. 
De  Forest  the  surety.  When  this  transac- 
tion, In  all  its  details,  was  carried  through, 
the  proq>ective  value  <tf  the  property  must 
have  been  consldwed;  but  whether  It  was 
or  not,  the  expressed  condition  was  that,  upon 
the  execution  of  a  release,  f2,r)00  should  be 
paid.  The  value  of  the  property  had  nothing 
whatever  to  do  with  this  condition,  and  as 
wras  cleariy  and  forcibly  intimated  In  the  case 
of  WllsB  T.  Graaham,  supra,  ntrne  can  say 


tliat  if  the  release  had  not  been  executed  the 
mortgagor  or  owner  of  the  premises  would 
not  have  raised  the  $2,500.  It  was  not  only 
his  contract  ttmt  he  would,  but  his  lUghest 
Interest  to  do  so.  The  buildings  were  par- 
tially a«cted.  It  would  be  absurd  for  the 
court  to  assume  that  It  vnis  impossible  tor 
the  owner  to  raise  the  92,S00  upon  each  lot. 
It  was  Incumbent  upon  him  to  raise  the  mon- 
ey, or  submit  to  the  sacrifice  of  all  that  he 
had  already  Invested,  the  former  of  wUch  Is 
clearly  much  more  probable  than  the  latter. 

The  foregoing  cimclusloaa  seem  to  be  quite 
In  harmony  with  the  authorities  which  hold 
that  an  executor  or  administrntor  cannot 
bind  the  estate  which  he  la  administering  by 
any  new  promise.  Sumner  v.  Williams,  8 
Mass.  1G2;  Schmlttler  v.  Simon,  101  N.  Y. 
S54,  6  N.  B.  452;  Plnney  v.  Johnson,  8  Wend. 
600;  Austin  v.  Munto,  47  N.  Y.  360;  McFar- 
lin  V.  Stinson,  56  Oa.  396.  An  executor  can- 
not, by  his  promise  as  such,  bind  the  assets 
in  his  hands,  nor  can  he  omsent  to  tbeh*  dim- 
inution or  anrrenda',  without  a  reasonable 
consideration  therefor,  or  until  all  the  condi- 
tions of  the  obligation  be  compiled  witb. 
The  estate  being  insolvent  the  creditors  have 
a  right  to  be  heard.  I  think  the  exception  to 
the  master's  r^HUt,  in  this  respect  ■hoold  be 
sustained,  with  costs. 


STATE  (WILSON,  Prowsentor)  v.  INHABIT- 

AXTS  OP  CITY  OF  TEENTON. 
(Court  of  Errois  asd  Appeals  of  New  Jersey. 
Mardi  Term,  ISOi.) 

Certiorari  by  Samuel  K.  WIIbod  against  tiie.  in- 
habitants of  the  city  of  TrentOD  to  review  an 
award  for  damages,  and  an  aBsesBmest  of  lien- 
efits.  The  award  and  asBeasmcot  were  modified 
by  the  snjncme  court  (26  Atl.  83),  and  the  prose- 
cutor brings  error.  Affirmed. 

Geom  M.  Itobeson,  for  plaintiff  In  error.  Wil- 
liam M.  Lanning  for  defendant  in  error. 

PER  CTTRIAM.  The  Judgment  In  this  ease  Is 
affirmed,  for  the  reasons  given  by  the  supreme 
court   Decree  nnanimously  affirmed. 


BRADBX'RT  v.  MUTUAL  RBSBEVB 
FUND  LIFE  ASS'N. 
(Oourt  ot  Ohancery  of  New  Jers^.    A^  22, 

1895.) 

FoariiTUXB  or  Hdtual  IiiHURAnoi  —  BsiNSTiLVS- 

MIST— RlHBOr. 

iThere  a  policy  in  a  mutual  life  insnranro 

company  has  beeo  forfeited  by  failure  to  pay  thi- 
premiums  upon  the  day  fixed,  and  the  holder  has 
tiie  ri^ht,  upon  certain  tprrafl,  which  he  is  ah!p 
and  willing  to  fulfill,  to  be  relieved  from  hia  de- 
fault, hii  remedy  against  the  company  is  not 
by  mandamus,  but  in  a  court  of  equity,  for  re- 
lief in  the  nature  of  specific  performance. 
(Syllabus  by  the  Conrt) 

Bill  by  Soim.  Bradbury  against  ttae  Mutual 
Reserve  Fund  Life  Association  to  restwe  com- 
plalnant  to  his  standing  and  pecuniary  rights 
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in  tbe  defaiAnt  aajncIaUon.  Heura  on  de- 
manvr  to  the  UU.   Deninrrer  oremiled. 

.Tolin  Griffin,  for  complniunut.  J.  Fi-anb 
I-'ort,  for  defendant 

PrrXBT,  V.  O.  The  object  of  the  bill  is  to 
restore  complainant  to  bis  standing  and  pe- 
(tinlary  rights  In  the  defendant  association, 
which  be  sajra  he  has  temporarily  lost  by  fall- 
lug  to  pay  bis  bliucmthly  dues  on  the  precise 
day  upon  which  tbey  came  due.  Two  points 
are  mode  against  the  bill:  First,  that  it  fails 
to  show  facts  entitling  MHapIalnant  to  re- 
lief; second,  that  complHlaanf  s  remedy  Is  by 
mandamoa. 

The  bill  la  somewhat  m«iger  Id  Its  state- 
meots,— so  much  so  that  complainant's  coim* 
sel  suggested  an  amendment.  Without  de- 
termining whether  it  Is  sufficient  In  its  pres- 
ent shape,  I  will  consider  It  as  If  amended  as 
BUggosted.  Reed  in  that  way,  it  seta  out  that 
defendant  Is  a  mutual  assessment  life  asso- 
ciation, duly  Incorporated  under  the  laws  of 
New  York.  In  which  certificates  of  member- 
ship are  giren  In  particular  sums,  which  en- 
title the  holder,  or  bis  personal  representa- 
tives, to  the  payment  of  that  mm  upon  his 
death.  The  statement,  In  effect.  Is  that  the 
certificate  does  not,  lllte  an  ordinary  life  In- 
surance policy,  contain  the  terms  of  the  con- 
tract between  the  association  and  the  com- 
plainant, but  Is  a  mere  certificate  of  his  mem- 
bership, Including  the  extent  of  bis  Interest, 
resembling  In  that  respect  a  certificate  of 
stock  In  an  ordinary  corporation.  The  con- 
ti'oct  prefer  Is  found  In  the  conatltutioa  and 
rules  of  the  association,  which  require  the 
member  to  malce  certain  annual  payments 
for  the  purpose  of  meeting  the  expense  of  op- 
eration, and.  In  addition,  certain  bimonthly 
payments  or  assessments,  called  "mortuary 
calls,"  which  last  constitute  the  fund  prop- 
er, from  which  death  payments  are  made. 
The  bill  states  tlrnt,  as  an  Inducement  to  com- 
plainant to  become  a  member,  it  was  repre- 
sented to  htm  by  the  officers  of  the  associa- 
tion, In  such  a  manner  as  to  become  a  part 
of  the  teras  of  the  contract  of  membership: 
"A  member  who  lapses  his  certificate  may 
reinstate  the  same  at  any  time  within  one 
year,  for  good  cause  shown,  and  upon  satls- 
factoiy  evidence  of  good  health,  and  upon 
payment  of  all  delinquent  dues  and  asses»- 
nients,"— and  that  "the  mortuary  premlamg, 
unless  paid  half-yearly  or  yearly,  In  advance, 
are  due  and  payable  every  two  months,  Tls. 
February,  April,  June,  August,  October,  and 
December,  and  if  not  paid  within  thirty  days 
from  tlie  first  week  days  of  said  months  the 
Ijolicy  will  lapse,  but  may  be  revived  at  any 
time,  within  twelve  months  from  date  of 
liipse,  on  presentation  of  a  health  certificate 
Fiitisfactory  to  the  association,  and  payment 
of  all  an-ears  of  premium."  And  tlie  eonsti- 
tution  provides  that  "the  executive  committee 
shall  hare  jwwer  to  reinstate  a  delinquent 
member  at  any  time  within  a  year,  for  good 
cause  shown,  and  upon  satisfiictory  erldence 


of  good  health,  and  open  payment  ot  M  d»- 
llnauent  dues  and  asBaMaMnta." 

Coui))lalnant  purcbawd  a  cerUflcate  of 
membei-sblp  Id  18S3,  to  the  extent  of  f  l.OOOi 
and  paid  all  his  dues  tbereon  up  to  and  In- 
cluding August,  1883.  On  October  1.  1968. 
a  mortuary  call  of  $2.57  was  made  by  tbe  i«- 
soclatlon  upon  him,  payable  Norember  1, 
1S03,  wbich  he  was  unable  to  par,  for  a  olw 
which  Is  not  set  out  witta  partletdarity.  hot 
which  I  shall  assume  will,  upon  actual 
amendment,  appear  to  be  a  good  cnose.  and 
that  he  made  deftmlt,  bnt  that  Uiree  days  aft- 
erwarda  he  procured  the  necessary  sum.  and 
en  Norember  4, 1803,  duly  called  ttt  tbe  offl(« 
of  the  association,  and  applied  for  rein!4tatt>- 
ment,  and  ottered  to  pay  the  Aogmt  dnes. 
and  tliat  he  subjected  himself  to  exnminatiMi 
as  to  the  stote  of  his  beeitb,  and  was  exam- 
ined by  a  medical  examiner  of  the  associatkm. 
and  tluit  the  defendant  declined  to  rdn<itatr 
him,  on  the  ground,  as  I  Infer  <thongta  h  ht 
not  80  stated),  that  he  was  not  In  a  propPT 
state  of  health.  Then  followa  tbla  statement: 
"And  your  orator  farther  shows  onto  y4in'- 
honor  that  he  Is  In  godd  health  and  has  be^ 
examined  by  prominent  ph}-siciau8  In  tbe  citr 
of  Jersey  Cl^,  who  have  made  a  thorough 
examination  of  bim,  and  pronounce  him  la 
good  health,  and  a  first-daas,  insurable  riA. 
and  he  has  tmdered  himself  ready  and  win- 
ing to  submit  to  a  medical  examination  of 
competent  physicians  as  to  wbetber  or  not 
he  Is  in  good  health,  and  forms  a  good,  in- 
surable risk;  and  the  said  deCendanta  Itavr 
refused  to  comply  with  such  reasonable  re 
Cfoest,  and  decline  to  take,  as  satisfactory  evi- 
dence of  good  health,  the  certificate  of  anr 
physician,  excepting  such  as  are  anplnyH 
by  them,  and  fnuduleatiy  refuse  to  relmitatf 
your  orator,  well  knowing  that  your  orator  is 
In  good  health,  and  forms  a  profit  sui>jpr< 
of  Insuiance,  according  to  ,tb^  roles  auA 
regnlatkms."  And  then  this  allegatltHi:  "aqiI 
your  wator  teod^s  himself  ready  aad  wUlinr 
to  pay  the  dues  and  assessments  accrued,  and 
to  submit  to  tbe  examination  of  pfayBlcians. 
to  glre  satisfactory  evidence  to  said  aasot-ia- 
tion  that  be  is  la  good  health,  and  form?  s 
proper,  insurable  rtslc  according  to  tbetr 
mlee  and  regulations,  under  tbe  direction  of 
this  honorable  court"  The  prayer  Is  ttat 
defendant  may  be  decreed  ta  reinstate  cfun- 
plalnant  to  membership.  U^on  thda  alless- 
tion,  I  must  aastmie  that  complainant,  at  ttir 
date  of  his  failtme  (November  1,  1S9»).  and 
subsequent  tender  (Noranber  4,  1898).  wa5 
tn  fact  in  good  health,  and  a  fit  person  to  W 
Insured,  and  that  he  fully  met  tbe  requis* 
titms  of  the  contract  above  set  ont  If  so,  i 
can  see  no  ground  .for  the  refusal  to  restore 
him.  It  Is  well  settled,  as  I  aappose,  that  no 
person  has  a  right  to  refuse,  arbitrarily,  to 
be  satisfied  with  that  which  in  justice  he 
ought  to  be  satisfied  wit3i,  because  it  Is  iutiin- 
slcally  satisfactory.  If  A.  contract  to  cm- 
Btruct  for  B.  a  carriage  of  a  particular  t|uali- 
ty  and  desorlptton,  to  tbe  aatisfactloa  of  B.. 

Digitized  by  Google 


X.  J  J 


BRADBUHY  «.  MUTUAL  KifiSKHVE  FUND  UF£  ASS'N. 


777 


ind  doefl  In  poVot  W  fiKt  eonrtroct  andi  a 
rtrrlace,  of  the  particiilar  viiUtr  and  de- 
Kriptloa  pmUed  tor  in  tbe  contract,  B.  can- 
not «aeap»  payiMat  br  fllmply  dedaiii^  that 
be  is  not  iatUted  with  it  He  It  bonnd  to  be 
Mtlsfled  wMi  it  I  think,  thcKfore,  the  com- 
plainaot  tan  shown  s  right  to  be  relHtated, 
npon  terms;  cC  cowie.  of  pvtMng  that  he  was 
in  such  state  o(  health,  and  of  peyliv  the  ar- 
rears of  does. 

Next  as  to  his  remedy  hj  inandamtis:  It 
Is  well  settled  that  mandasaos  Is  an  extraor- 
(Uaary  writ  and  docs  not  lie  where  there  ta 
noother  legal  Bflmedy.  Hr.  High  properly  d<- 
tioes  tt  as  a  oeomand  dli'ected  to  some  cor- 
poration, offleer,  or  Inferior  court,  requiring 
the  i>erfonn«nce  ef  a  particular  duty,  which 
results  fi-om  the  official  station  of  the  party 
to  whom  the  writ  Is  directed,  or  from  op««- 
tion  of  law.  And  see  Bnc.  Abr.  tit  "Man- 
ilnraus";  Bailey  T.  Ortatt,  46  Vt  «27.  Orig- 
inally It  was  resorted  to  for  the  jmrpoae 
of  reinstatement  of  membership  only  in  pub- 
He  or  munidjial  corpwatlons,  bnt  has  of  late 
been  eKtmded  to  membership  In  certain 
c  lasses  of  private  corporations.  High,  Bxtr. 
Item.  I  364;  SiUey  t.  Carteret  Olub,  40  N. 
J.  Law,  2^  Tbat  was  a  case  where  the 
prosecutM*  had  t>eea  unlawfully  remoTod 
from  membereJhlp  in  sa  ordinary  aodal  club, 
of  wUcta  the  membership,  Uke  that  In  an 
ordinary  medical  society,  or  a  chamber  of 
f-ommerce,  or  a  religions  corporation,  has  no 
iutrlDsic  money  value,  but  its  value  depends 
upon  the  personal  use  of  ttie  privileges  of 
iiiomberBlilp.  No  case  was  cited  to  me,  nor 
luve  I  found  any,  where  it  was  erer  re- 
sorted to  for  the  purpose  of  restoring  a 
party  to  membership  In  an  incorporated  as- 
Hociatioa,  like  tbat  h^re  In  fuestlon  (which, 
as  I  view  it,  does  not  differ  materially  from 
an  ordinary  mutual  life  inaurance  company), 
uor  where  the  prosecutor  had  not  been  re- 
moved, but  had  kwt  bis  right  by  a  simple 
failure  to  perform  something  on  his  part, 
and  where  something  was  to  be  dose  a.ft  a 
coudltion  precedent  to  his  restoration.  The 
real  question  is  as  to  the  intrinsic  character 
uf  th«  right  which  has  here  been  iufringed. 
Is  It  one  resting  In  private  contract,  for 
n-hose  breach  the  pnrty  has  his  remedy 
cither  by  action  a.t  law,  for  damages,  or  in 
equity,  for  speciflc^erformance?  If  such  he 
Its  character,  andxhe  matter  ultimately  In- 
rolved  is  money,  merely,  then  the  party  has 
no  standlag  to  ask  for  the  prerogative  writ 
>f  mandamus.  This  seems  to  be  the  ac- 
knowledged rule.  The  common-law  pro- 
;-edure  act  of  1S&4,  |  G8,  enlarged  the  use 
tf  ihe  writ  of  mandamus  In  England  by  de- 
lariug  that  the  plalutlff  should  be  entitled 
o  tlint  writ,  "commanding  the  defendant  to 
TuUil  any  duty  in  the  fulfilment  of  which 
be  plaintiff  Is  personally  Interested."  Un- 
ler  tlmt  act  distinguished  counsel  applied 
:o  the  court  of  queen's  bench  for  a  writ  to 
K!  directed  to  a  landlord,  oommandlitg  lilui 
;o  execute  a  lease  of  lands  pursuant  to  a 
n-ritten  contract   Benson  t.  Pnull,  G  El.  & 


BL  273.  Lord  Ounpbell,  in  denying  tb» 
writ,  said  that  the  statute  did  not  axtcnd  t» 
tbe  ftilfiUmait  of  doties  arising  merely  from 
l»enunal  eoBtraet  To  the  same  effect  were 
tbe  Judgments  of  the  other  judges  who  sat 
with  Um.  The  authorities  in  this  coactrr 
are  to  the  same  effect  In  Parrott  ▼.  City 
of  Bridgeport,  44  Conn:  190,  tbe  appUcatlon 
was  fbr  a  mandamm  to  compel  tlie  city  to- 
construct  part  of  a  certain  sti^  In  a  par- 
tleidflr  and  special  manner,  for  the  eq>eclaT 
bcaeflt  of  tbe  applicant,  whose  right  to  have 
it  so  constructed  depended  upon  a  special 
contract  enteied  Into  by  the  city  with  the 
apptlcaat  At  pagie  162  the  court  says:  '7he 
duty,  therefore,  if  any,  wMch  rests  upon  the 
city  In  this  regard,  is  one  which  it  owes  to 
the  petitioner  as  an  IndiTldiml,  not  to  the 
public,  and  tlie  special  contract  is  the  founda- 
tkm  upon  which  It  rests.  But  the  writ  of 
mandamus  has  never  been  considered  as  an 
i^)proprlate  remedy  for  the  enforcement  of 
contract  rights  of  a  private  and  personal  na- 
tm-e,  and  obligations  which  rest  wholly  upon 
contract  and  which  Involve  no  questl^ois  of 
pnbllc  trust  or  offldal  duty.  Indeed,  strict- 
ly spcaklDg,  It  never  lies  where  the  party 
nggrlcTcd  ha*  adequate  remedy  at  law,  and 
Its  aid  Is  only  to  be  Invoked  to  prevent  an 
absolute  failure  of  Justice,  In  cases  where 
ordinary  legal  procesBes  furnish  no  relief." 
The  learned  judge  cites  State  v.  Zanesvllle 
&  Maysvllle  IMmpIke  Road  Go.,  10  Ohio  St. 
808,  and  State  v.  Howard  County  Oonrt  80' 
Mo.  375.  In  the  latter  case  the  supreme 
conrt  of  Missouri  refused  a  mandamus 
asked  for  by  a  military  recruit  who  was  en- 
titled to  a  bounty  offered  by  tbe  county  ftir 
Tolunteers,  on  the  ground  that  his  right  rest- 
ed  entirely  In  contract  In  Bailey  t.  Oviatt, 
supra,  a  writ  of  mandamus  was  refuseil 
which  was  asked  for  by  a  legislative  Investi- 
gating committee,  to  be  directed  to  the  ste- 
nographer employed  by  the  committee,  com- 
manding him  to  write  up  his  notes  of  the 
evidence  gh^en  to  the  committee  in  the 
course  of  its  duties.  In  the  course  of  its 
opinion  the  court  says,  "The  writ  can  be 
used  only  to  compel  the  dlschaige  of  da- 
tics  Imposed  by  law,  as  distinguished  from  du- 
ties Imposed  by  contract  merely."  And 
see  High,  Extv.  Bern.  SS  25,  28;  Spelling, 
lOxtr.  Relief,  9  i:i79.  Apgar  v.  Trustees,  34 
S.  J.  Law.  308,  is  not  disconlant  with' 
this  rule.  There  the  mandamus  was  direct- 
ed to  the  trustees  of  a  school  district  com- 
manding them  to  perform  an  official  and 
ministerial  duty  imposed  upon  them  by  stat- 
ute, viz.  to  give  the  applicant  an  order  on 
the  township  collector  for  the  amount  of 
her  salary  duly  earned  as  a  teacher  In  the 
public  school;  the  order  to  be  paid  otrt  of 
public  moneys  In  the  collector's  hands,  de- 
voted to  that  particular  purpose.  In  the 
oo\:™e  of  his  opinion  the  learned  judge  says; 
"The  true  test  by  which  to  determine  the- 
riglit  of  a  party  suing  for  a  maudamus  Is— 
First,  whether  he  has  a  clear  legal  right; 
and,  secondly,  whether  there  Is  ai}y  othec 

Digitized  by^^OOglC 


778 


ATLANTIC  BnPOBTBB,  ToL  8L 


appropriate  epecISc  remedy  to  enforce  that 
right  This  writ  con  be  inrokecl  only  wliere 
no  other  adequate  remedy  exists,  to  preTent 
the  failure  of  JuBtlce.  It  cannot  be  appealed 
to  where  the  end  sought  to  be  attained  can 
be  otherwise  accomplished,  and  was  never 
designed  to  be  applied  to  the  mere  collec- 
tion of  debts."  Turning  now  to  the  case  In 
band.  I  find  nothing  In  It  other  than  the  con- 
tractual rdatlons  between  an  ordinary  mu- 
tual life  Insurance  company  and  the  special 
IndlTidnal  members  of  which  It  Is  com- 
posed. The  Incorporated  association  agreea, 
In  consideration  of  ewtaln  periodical  pay* 
menta,  to  pay  the  personal,  representatlre  or 
nominee  of  the  member  a  certain  mm  of 
money  at  hla  death.  There  Is  here  no  pres- 
ent, current,  social,  or  profeaslonal  benefit 
to  the  member  attached  to  his  membership, 
DOT  is  he  subject  to  any  continuing  condi- 
tions ot  personal  behaTlor,  conduct,  or  qnali- 
flcatlon,  such  as  we  find  in  memberships  In 
religious,  tmnercdent,  or  other  social  organ- 
izations, or  In  medical  or  other  sdentiflc  so- 
detles.  The  right  to  the  prospecUve  ben» 
fit  of  his  membership  has  been  lost^  not  by 
any  breach  of  the  rules  of  personal  c<mdnct, 
but  by  failure  In  a  matter  of  contractual 
duty,— to  pay  money  on  the  day  fixed  by  the 
contract,— and  his  right  to  be  restored  to 
his  contractual  rights  depmds  upon  a 
clause  or  clauses  in  the  contract  which  en- 
title him  to  such  restoration  upon  certain 
conditions,  which  I  have  found  be  either 
perfornied,  or  is  r«idy  to  perform.  This 
view  shows  deariy  enough  that  the  case  la 
not  a  proper  one  for  mandamus,  but  Is  one 
for  specific  performance  in  this  court. 

This  result  Is  sustained  by  the  adjudged 
cases.  In  Colm  t.  lusuiance  Oo.,  60  N,  X. 
610,  rdleC  was  prayed  in  equity,  and  was  re- 
sisted, inter  alia,  on  the  ground  that  manda- 
mus was  the  proper  remedy,  but  the  contrary 
was  adjudged.  This  ruling  was  followed  in 
Meyer  v.  Insurance  Ca.  78  N.  Y.  610.  To  the 
same  effect  are  Day  t.  Insurance  Go.,  46  Oonn. 
480,  and  luBurance  Go.  t.  Fottfcer,  38  Ohio  8t 
468,  at  pages  464,  405.  The  demurtor  should 
be  oTemded,  without  costa 


MERSHON  et      t.  WILLIAMS  rt  al. 

(Court  of  Chancery  of  New  JerBey.    April  IB, 
1885.) 
Bss  Judicata. 
DetmMB  which  were  considered  or  wp«» 
admissible  in  an  action  of  ejectment,  and  decided 
against  defendant  therein,  cannot  l>e  reconsider- 
ed on  a  hill  to  restrsln  an  action  for  mesne  profits 
baaed  on  the  recovery  in  ejectment 

BlU  In  equity  by  John  T.  Mershon  and  an- 
other against  Attle  E.  Williams  and  another 
toenjoin  a  suit  at  law.  On  rule  to  showcause 
why  Injunctiw  should  not  issue.  Bule  dis- 
charged. 

John  8.  Yoorbees,  for  complainants.  Wm. 
II.  Vredenburgh,  fw  defendants. 


EMERY,  T.  0.  The  present  applleattoo  \s 
to  restrain  by  preliminary  injnndloii  il» 
prosecution  of  an  action  at  law  for  iik9i« 
profits.  This  action  for  mesne  pn^  Is  buH 
upon  a  recovery  In  ejectmeait  by  the  defesd 
ants  against  the  complainants,  mia  wtiti 
recovery  the  defradanti  have  been  pot  iv- 
possession  of  the  premises.  The  comphiB 
ant  Harrey  H.  Mershm,  who  is  the  son  ot  tt, 
complainant  Jotm  T.  Herabw,  was  ta  p» 
session  of  tlie  premises  In  questloa  mte  i 
lease  dated  January  26, 1802,  betweeafiiei' 
f  endant  John  H.  Williams  (who  woi  bo<- 
band  of  the  defendant  Attie  B.  WUkn 
aa  Iess<v,  and  the  complainant  John  T.  Uh- 
shon,  as  lessee.  The  lease  was  *Yor  tbe  era 
of  one  year  from  Mardi  1, 1882,  with  ttepm 
ilege  of  four  more  years,  from  Uarcfa  1,  ISR: 
and  said  Merahon  [John  T.)  agrees  ta 
said  farm,  with  the  privilege  of  foot  dmr 
years  from  Mandi  1.  1893.'*  Ibe  tWe  to  tb' 
f&rm  was  In  the  defendant  Attle  E.  WDUio 
and  tiie  lease  was  not  signed  by  lMr<  nv 
her  husband  authorised.  In  writing.  t»  if- 
the  lease,  as  required  by  tbe  sbitnte  of  taaiif. 
and  Qp<m  suit  In  ejectmoit  bronglit  on  Ibni 
3,  1803,  by  the  defendants  agaliHt  bolk  t( 
the  complainants,  final  Jndgmat  wu  kIm 
agataist  the  defendants  In  the  ■spteme  cmr.  i 
Pending  the  suit,  as  appears  by  the  UU  Br- 
vey  H.  Mershon  was  forcibly  evicted  on  Apr! 
20, 1808;  and  by  proceedings  under  tbe  fir. 
ble  entry  and  detainer  act  be  wu  aftempV 
restored  to  tbe  posaesaton  of  the  pr»ii«^ 
and  remained  In  possesslm  nntli  bodi 
fendnnts  were  removed  on  tbe  writ  of  w- 
titm  in  ejectment  an  Decemba  IT.  ISH.  >'v 
rent  baa  been  paid  since  March  1, 1^ 

a3ie  equity  npoa  wbidk  tiie  conqililuDt  re- 
lies In  bis  bOl  to  overcome  the  effect  of  tlJ< 
Judgment,  which,  by  statute  (Revision,  p.3£:. 
par.  44),  is  conclusive  as  to  tbe  right  to  p- 
sesslon.  Is  based  uptm  two  pn)poiitl<n> 
First;  that  tbe  complainants,  under  tbe  lew- 1 
were  entitled  to  remain  for  tiie  farther  trt  i 
of  tour  years  from  March  1, ind.  I 
ond,  that  the  defendant  Attle  B.  WlUlami 's 
by  her  acts,  admissIonB.  and  conduct  set 
In  the  bUi  and  affidavits,  equitably  bonnd  ? 
the  lease  to  the  same  extent  as  if  the  !»1 
signed.  It  Is  not  cbilmed  that  she  to  bw^' 
to  any  greater  «  other  extrat  than  U  * 
had  signed  the  lease.   1^  primary  and 
damental  qnestltm,  therefore,  is.  what  is 
complainant's  right,  under  the  lease,  to  '> 
extended  term  after  Mardi  1.  1!^?  < 
bm,  upon  this  point,  simply  allef^ 
your  orators  further  show  ibat  thef 
clsed  the  option  in  said  lease  containod.  - 
continuing  said  term  for  four  years  frwn  i'' 
after  the  1st  day  of  March,  1893."  in* 
fldavlts  of  both  complainants,  attached  tcu- 
bill,  fail  to  disclose  bow  or  In  what  nunw 
if  at  all,  this  optltm  was  exercised,  ind- 
deed,  are  altogether  silent  as  to  this  ps"' 
graph  In  the  blU.    The  answer  of  defeniia-  ' 
denies  that  this  option  under  the  lease  «^ 
exercised  by  complainants,  and  shows  thu  ^ 
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Pebroarj,  1883,  the  following  notice  was  gtr- 
m  bj  the  complaiiiant  Harvey  H.  Mershon, 
.vbo  was  then  In  poiaesaion  of  the  farm,  to 
ihe  def^dant  John  H.  WUllama:  "Mr.  John 
FL  WUlianift— Dear  Sir:  I  hereby  notify  yon 
hat  I  win  remain  on  the  farm  for  the  year 
LSd3,  and  shall  woric  the  same  according  to 
HIT  lease.  [Signed]  IL  H.  Mershon.  Dated 
Peb.  20,  *{)3."  In  the  action  of  ejectment  the 
iupreme  court  h^  that  this  notice  was.  In 
iSect,  a  notice  by  the  tenant  that  he  did  not 
ilect  to  take  the  farm  for  the  further  term  of 
'out  years,  but  for  a  lesser  term,  to  which 
lie  lessor  bad  not  assented,  and  that  the  ten- 
mt  had  not  aTaUed  himself  of  his  prlvU^ 
x>  retain  possesalon  nnd^  the  lease.  Wil- 
lams  V.  Mershon  (N.  J.  Sup..  ISM)  30  Atl. 
119.  This  decision  Is  a  constructitMi  by  the 
mpreme  court  as  to  the  effect  of  a  notice  of 
hla  character  upon  the  tenant's  option,  and 
hi  respective  rights  of  parties  under  a  lease 
)f  tblB  kind,  which  is  binding  In  equl^  as 
Yell  as  at  law;  and  It  Is,  moreover,  In  the 
tresent  case,  an  actual  adjudication  between 
■bese  parties,  which  settles  the  question  of 
he  effect  of  the  notice  between  them  for  all 
)Ui-poscs,  BO  long  as  the  Judgment  remains 
mreversed.  This  court  has  no  Jurls^ctlon  to 
"evlew  the  Judgment  of  the  supreme  court 
'or  any  supposed  error  In  the  construction  of 
he  effect  of  this  notice. 
The  claim  of  complainant's  counsel,  upon 
he  argument,  that  a  court  of  equity  could 
rive  an  effect  to  the  notice  dltferent  from 
liat  given  to  It  In  a  court  of  law,  because  of 
L  supposed  Intention  on  the  part  of  the  ten- 
lut  who  gave  the  notice  to  remain  for  the 
term,  cannot  be  admitted.  In  the  first 
>lace,  the  question  as  to  the  effect  td  soch 
lotlce  under  the  terms  of  the  lease  Is  a  pore- 
y  legal  question  upon  wfaldi  equity  must 
oilow  the  law,  in  deciding  upon  that  branch 
if  complainant's  case  which  relates  to  the 
sfial  rights  of  complainant  against  Jolm  H. 
Villiams  under  the  lease.  In  the  second 
ilace,  there  is  no  allegation  in  the  bill,  nor  Is 
here  anything  In  complainant's  affidavits. 
'P<Hi  which  a  court  of  equity  would  have  any 
Igbt  to  proceed  to  adjudicate  that  this  no- 
ice  should,  In  equity,  have  any  different 
qolty  from  what  it  biui  been  conatmed  to 
are  at  law. 

Complainant  also  Insists  that  the  notice  was 
aeffectual  to  make  any  change  In  the  rights 
f  the  parties  under  the  lease,  because  It 
raB  given,  not  by  the  lessee,  John  T.  Mershon, 
ut  by  his  son,  and  that  there  is  no  proof  of 
Is  agency.  But  In  view  of  the  fact  that 
lie  complainant's  bill  is  founded  on  the  son's 
Igbts  under  the  lease,  and  on  his  entry  into 
ossession  under  it,  a  court  of  equity  must 
reat  bis  notice  as  affecting  tbe  right  he 
lalms.  And,  besides,  the  question  as  to 
'betber  this  notice  given  by  the  son  was  ef< 
ectlve  to  determine  the  option  under  the 


lease  seems  to  be  the  precise  point  upon  which 
the  case  at  law  was  decided,  and  was  de- 
cided afflpmatlvely.  It  Is  thereby  conduslve- 
ly  settled  between  the  parties  by  the  Judg- 
ment In  ^ectment  The  defMises  which  were 
considered  or  admissible  in  the  court  of  law, 
In  the  actl<Hi  of  ejectment,  and  which  were 
there  decided  agahist  the  conqdainants,  can- 
not be  reconsidered  here  on  bill  for  injunc- 
tion to  restrain  the  action  for  mesne  profits. 
Holding  this  to  be  th^efleet  of  tbe  decision 
and  jndgment  by  the  court  of  law  up<m  the 
question  of  the  legal  rights  of  the  parties  un- 
der the  lease,  I  must  deny  the  application  for 
Injunctirai,  and  will  advise  that  the  order  to 
show  erase  be  discharged,  with  costs. 


CBOSIEB  V.  8TXLLSON. 
(Supreme  Court  of  Termont  Butlsnd.  Ftb.  4, 
1885.) 

BsputriN  Wbit— Sbrvios. 
A  writ  of  replevin,  made  retomable  to 
the  cooDty  In  which  the  property  Is  detained, 
may  be  served  in  ano^er  coonty,  to  which  the 
propcrb-  has  been  tOMdened  aftw  the  begin- 
ning of  tbe  suit 

Excepttons  from  Rutland  county  conrt; 
Start.  Judge; 

Action  of  reg^erln  by  O.  H.  Crosier  against 
George  Stillson.  Judgment  for  plaintiff,  and 
defendant  excepts.  Affirmed. 

Fayette  Potter,  for  plaintifL  J.  C.  Baker, 
for  defaidant. 

TAFT,  J.  This  Is  an  action  of  replevin  re- 
turnable In  Rutland  county.  The  writ  was 
served  at  Rupert,  In  Bennington  coun^.  It 
is  provided  In  B,  L.  1  1231,  that,  when  a 
writ  of  replevin  for  goods  and  chattels  is 
Issued,  It  "shall  be  returnable  to  the  county 
court  for  the  county  in  which  the  goods  are 
detained."  Tbe  defendant  moved  to  dismiss 
the  action,  for  that  it  appears  from  the  writ 
and  office's  return  that  the  property  re- 
plevied was  detained  at  Rupert,  in  Ben- 
nington county,  and  that  the  action  could  be 
commenced  and  prosecuted  only  In  that 
county.  It  is  alleged  In  the  declaration 
that  the  detention  of  tbe  mare  replevied  was 
at  Pawlet,  In  RuUand  county.  The  return 
of  the  officer  shows  that  the  writ  was  serv- 
ed in  Bennington  county.  If  the  mare  was 
detained  at  Pawlet.— and  wo  must  be  gov- 
erned in  that  respect  by  the  declaration,— 
tbe  writ  was  properly  made  returnable  In 
Rutland  county.  Property  detained  In  one 
county  may  be  sued  for  In  replevin,  and  the 
writ  served  In  another  county,  If  the  situs 
of  the  property  In  tbe  meantime  has  been 
changed.  Such  seems  to  be  the  case  under 
consideration.  The  motion  to  dismiss  was 
properly  overruled.  Judgment  affirmed,  and 
cause  remandod. 


Digitized  by  Google 


7ijO 


ATUkXTlC  BEPOR'TBR,  VaL  3L 


STATE  T.  TOMASI. 

(Sinmine  Court  of  VermoDt.  Washington. 
Feb.  4.  1896.) 

(KTOXtCATlXQ  LiQCORB'-IlLEOAL  SlLE. 

It  Is  no  defense  for  Tiolating  a  statute 
profalbitiDg  the  sals  of  lagei  be«r  that  accnasd 
did  not  knov  that  the  nibataoce  mM  was  lagCT 
beer. 

ExceptitHW  from  Waihlngton  county  court; 
UunsfHi,  Judge.  * 

D.  Ttnaasl  wm  eouTicted  ot  keeping  a  ant- 
■ance,  and  excepta.   Bxacpttons  0T»niled. 

Geo.  W.  Wing  and  P.  L.  lAlrd,  for  respond- 
ent  Zed  S.  Stanton,  State's  Atty. 

TAFT,  J.  But  one  qoestton  arises  In  this 
case.  The  jury  were  Instructed  that,  If  the 
respondent  sold  what  was  in  fact  lager  beer, 
be  might  be  found  guilty,  eren  thoagb  he  did 
not  know  or  suppose  that  the  article  was 
lager  beer.  The  respondent  Insists  that  the 
charge  so  glren  was  emmeouB,  daimlng  that 
ignorance  of  fact,  nnaccompanled  by  any 
n^Ugenc^  exempts  one  from  criminal  re- 
QMHisibillty.  If  knowledge  of  certain  facta 
la  necessary  to  constitute  an  offense  the  re* 
spoodent  can  alwaya  show  m  ignocanoe  of 
such  facts  in  defense,  or,  rather,  to  Insiure  a 
eoavlction,  It  Is  tncumbtnt  upon  the  prosecu- 
tion to  show  the  re^imdsnt's  knowledge;  e. 
g.  It  is  an  offense  to  pass  counterfeit  money, 
knowing  it  to  be  counterfeit.  To  convict, 
the  prosecution  mu9t  always  show  the  re- 
spondent's knowledge  of  its  baseness.  The 
case  cited  by  the  respondent  (Crahtree  v. 
State,  30  Ohio  St  382)  is  of  thU  class.  The 
statute  prohibited  the  sale  of  liquor  to  a  per- 
son by  one  knowing  lilm,  the  vendee,  to  be  a 
person  in  the  habit  of  getting  intoxicated.  It 
was  held  necessary  to  show  knowledge  of 
the  respondent  of  the  person's  habit  The 
rule  in  most  Instances  seems  to  be  this:  If, 
to  constitute  an  offense,  knowledge  of  certain 
facts  Is  essential,  it  must  Invariably  be 
shown  that  the  respondent  has  such  knowl- 
edge; but  If  a  statute  makes  an  act  penal, 
without  reference  to  knowledge,  It  Is  then 
unnecessary  to  show  It,  and  ignorance  of  the 
fact  is  no  defense.  The  rule  may  be  stated 
in  other  words,  thus:  If  a  statute  com- 
mands that  an  act  be  done  or  omitted,  which 
In  the  absence  of  the  statute  wotild  be  blame- 
less. Ignorance  of  the  fact  or  state  of  things 
contemplated  by  the  statute  will  not  excuse 
its  violation.  The  charge  of  the  court  was 
In  accord  with  the  rule  as  stated  in  State  v. 
Hopkins,  56  Vt  250.  For  the  many  cases  In 
which  the  same  doctrine  Is  held,  see  People 
V.  Roby,  52  Mich.  577. 18  N.  W.  365,  and  Far- 
rell  V.  State,  32  Ohio  St.  456,  30  Am.  Rep. 
note,  p.  617.  A  case  much  In  point  may  be 
found  In  the  English  exchequer.  Reg.  T. 
Woodrow,  15  Mees.  &  W.  404.  The  respond- 
ent was  tried,  that  eminent  jurist  Sir  Fred- 
erick Pollock,  0.  B.,  presiding,  upon  the 
charge  of  having  in  his  possession  adulter- 
ated tobacco,  the  defense  being  that  he  pur- 


chased it  as  genslne,  and  bad  no  knowledf- 
nor  canse  to  suspect  that  it  was  not  ao.  II-^ 
counsel  argued  that  in  order  to  enable  ili- 
respendeut  to  ascertain  tbe  diameter  of  tb^ 
tobacco,  a  nice  chemical  analysla  might  V 
required,  but  be  waa  Interrupted  by  Park. 
B.,  who  said:  "Ton  mnat  get  aome  one 
make  that  nice  cbemkal  analyBls,  or  y<>i 
must  rely  upon  ttae  manufacturer  or  dnkr 
who  sella  to  you,  and  take  yenr  rem^T 
against  him."  It  appears  from  the  exc«^ 
tions  that  a  **nice  chemical  analysis"  of  tl>> 
beer  In  question  waa  made,  presumably  a: 
the  expense  of  the  state.  It  would  have 
been  a  better  and  wiser  thing  tar  the  r>- 
spondent  If  he  had  had  one  made  prior  to  j  • 
purchase.  Bxceptione  overruled.  Judgu^! 
of  gallty  upon  the  verdict  afflrmed;  execti 
tlon  of  aentence  ordered. 


CrTLER  et  al.  v.  DIX. 
(Supreme  Court  of  Vermont.  Washicst-x 
Feb.  4,  1895.) 

CONBTRUCTIO:!  O?  CoXTBACT— PaBOI.  Etipen'CL 

1.  Plaintiffs  contracted  in  writing  to  furai^ 
defendant  with  a  monoment  according  to  a  ^- 
tain  design  of  certain  sparilotl  tfrnensoc^ 
Plaintiffs  conceded  that  in  the  momimait  fv- 

uiahed  several  of  the  measurementa  were  a  i- 
partnre  from  the  speciScationa.  Heid,  tint  ' 
was  for.  the  court  to  say  i^etfaer  there  wu  i 
compliance  with  the  contract 

2.  The  desini  must  yield  to  the  mefl^ui^ 
ments.  and  parol  testimony  is  not  admiA;Il'i>-  ' 
show  that  the  variationa  were  made  in  ordn-  ' 
the  monument  mfriit  ooafom  to  the  de«tr- 
BosB,  C.  J.,  diaaentmg. 

Bxceptlona  from  WashlDgtoii  cmuity  conr 
Tyler.  Judge. 

Action  by  Cutler  A  Bumham  against  s 
phla  A.  Dlz.  Judgmott  for  plalntlffiB,  and  6^ 
fendant  ezcepta.  Exceptions  overmletL 

S.  C.  Shurtleff  and  O.  B.  Boyoe,  for  pbi 
tiffa  John  W.  Gordon  and  John  BL  Secte. 
for  defendant 

TAFT,  J.  The  plaintiffs  agreed  In  wrfdz: 
to  furnish  the  defendant  a  monument 
cording  to  the  Dickinson  design  (exc^t  tL.: 
corner  on  the  die),  and  of  certain  speciS'-' 
dimensions.    They  furnished  one  the  rv- 
ous  parts  of  which  were  not  cat  accn^:- 
to  the  sizes  specified  in  the  contract  M: 
of  the  15  measurements  varied  from  tb->? 
specified.    In  the  monument    furnished  t> 
plinth  was  i%  inches  longer,  and  the  r' 
S%  Inches  thicker,  than  the  dimensloiis  ^ 
quired  by  the  agreement  This  change  ■■• 
sizes  was  made  by  the  plaintiffs  without  i- 
knowledge  or  consent  of  the  defoidant  ' 
reference  to  this  question  of  the  chanire  i 
the  dimensions  of  the  monument  It  Is  stat-' 
Is  the  exceptions  that  the  ptalntlfEs  and  tth 
witnesses  were  allowed  to  testify  what  t-- 
thought  the  sizes  of  the  monament  ougbt  t 
be,  and  the  effect  that  the  Tariations  ma-' 
from  the  contract  sizes  had  upon  the  proper 
tions  of  the  monumoifr  ^Ve  ^Ufer,  althw'-:<^ 
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it  Is  not  80  (rtated,  that  the  variations  from 
tJie  meftsaremoifts  wbtcfa  the  parol  erldence 
tended  1o  show  and  -which  were  conceded  by 
the  plaintiffs  to  have'  been  made,  were  bo 
made  in  order  to  -make  the  moDument  pan' 
form  to  the  Dickinson  desl^.  The  court  sab- 
mitted  to  tbe  jury  the  question  whether  the 
variations  shown  were  a  d^aiture  from  the 
conti'act.  Tbe  evidence'  in  regard  to  the  va- 
liations  was  admitted  imder  excf^tton,  and 
tbe  defendant  also  excepted  to  tbe  submls- 
Eiou  to  the  Jury  of  tbe  question  of  the  con- 
stractlon  of  the  contract,  claiming  that  It 
was  a  quofitiou  for  the  court  Had  It  been  un- 
certain what  tbe  dimensions  of  the  monument 
were,  there  might  have  been  a  question  to 
submit  to  the  Juir;  but  what  tbe  dimensions 
wei-e  was  conceded,  and  it  was  a  question  for 
tbe  court  to  say  whether  the  aonument  was  a 
compliance  with  the  conti*act.  Had  tbe  plain- 
tiffs a  right  to  change  the  dimensions  of  th^ 
mouument  and  make  them  other  than  the 
prescribed  ones?  We  think  not  Tbe  fact 
that  tbe  monument  was  to  be  of  a  certain- de- 
sign did  not  Justify  tbe  plaintiffs  In  construct- 
ing it  with  other  dimensions  than  those  sped- 
fled  in  the  contract  The  design  must  yield 
to  the  measurements.  Tbe  case  Is  analogous 
to  a  conveyance  of  land  which  la  dosci'ibed 
by  metes  and  bounds  or  com*sea  and  dis- 
tances, and  It  Is  held  that  such  descrlpUon 
prevails  over  any  general  descripuon  of  the 
subject' mat  tei'  that  may  have  been  used  in 
the  deed  tending  to  enlarge  or  (UnuniBb  the 
boundariea.  While  many  of  the  vaiiatlons 
were  so  Blight  that  essentially  they  were  such 
as  the  contract  called  for,  there  were  others 
that  we  must  bold  were  a  substantial  de- 
parture from  the  contract  Thus  the  pUiith 
was  more  than  12  per  cent,  longer,  and  the 
cap  more  than  28  p^  cent  thicker,  than  the 
contract  dimensions.  It  cannot  wdl  ^M  said 
that  tbe  contract  presents  a  cose  of  latent 
ambiguity,  toe  the  measurements  prevail  over 
the  desi^  and  thus  there  is  no  uucertaiuty. 
The  dimensions  must  govern,  and  they  are 
made  certain.  If  tbe  contract  was  erroneous- 
ly drawn.  Its  reformation  cannot  be  had  In 
a  court  of  law.  The  dimensions  of  the  monu- 
ment furnished  being  conceded,  it  became  a 
gucsticai  of  law  whether  tbe  contract  was 
compiled  with.  It  does  not  appear  that  there 
was  any  difficulty  In  constructing  a  monu- 
oient  according  to  the  specified  measurements, 
and  the  defendant  was  entitled  to  a  com- 
pliance with  tbe  contract  Under  this  bold- 
log  the  defendant  was  under  no  obligation  to 
accept  the  monument,  and  to  pay  the  consid- 
eration named  In  tbe  agreement  The  other 
questions  which  arose  upon  tbe  trial  become 
immaterial,  and  it  is  unnecessary  to  consider 
them.  Judgment  reversed,  and  causa  re- 
manded. 

ROSS,  0.  J.  (dissenting).  I  concur  In  the 
result,  but  not  in  tbe  grounds  of  the  decision. 
I  think  timt  all  of  the  terms  of  tbe  contract 
are  to  b*  considsred  In  aacertalnlag  tbe  Ifr- 


tentliHi  of  the  parties.  On  tlte  'fiioe  of  ttie 
contract  there  is  discoverable  no  contradic- 
tion nor  ambiguity  between  tbe  Dickinson 
design  and  the  measurements.  But  on  ap- 
plying this  design  and  tbe  measurements  to 
a  monament,  It  la  foimd  tb^  do  not  agree, 
and  a  donbt  or  ambiguity  arises  tn  regard  to 
which  the  partlcB  Intended  timdd  control. 
I-  think  parol  testimony  was  admlsilble  to 
remove  this  latent  amblgnttr.  Bat  Ibe  court 
tfroneoQsly  rejected  testimony  to  show  wtet 
the  aeveral  measuremeats  of  tbe  Dlaklnaom 
SKuramcat  were,  which  bad  beea  made  In  me- 
oordaace  with  tbe  Dickinson  design.  I  do 
not  think  that  tbe  measnremeuts  ace  to  con- 
trol, aad  that  th*  design,  with  its. proper  pro* 
portions,  is  to  be  rejected.  Bot  when  a  sub- 
•taatlal  variance  between  the  iMlga  and  Idie 
measnrements  la  shown,  then  O*  andilgaky 
may  be  cleared  np  by  parol  taBtimoDy,  that 
the  knt^tion  of  tbe  partlea  may  ^«nU. 


SABOBNT  et  nx.  v.  KINO. 
(Supreme  Court  of  VernionL  Windsor. 
Feb.  16.  1S95.) 
VaNDOB  Axn  TDKCHisaBn-CoHaTsnonos  ov  Con- 

.  TBAOT. 

Under  a  contract  whereby  pTDlattffa  agreed 
to  sell  a  farm  to  defendant  for  (1,200,  and  leased 
it  to  him  for  $106  per  year,  and  providing  that, 
upon  payment  of  $600  aanval  mt,  tbe  umo 
snouM  be  applied  on  the  price,  and  plaintiffs 
ahould  convey,  taking  iMck  a  mortgage  for  the 
balance,  and  that  defendant  mlgftt  cut  timber 
on  the  premises,  iwovided  he  applied  tbe  proceeds 
thereof  npou  the  ^ce,  tbe  ^ooeedi  o£  the  tim- 
ber cut  conid  not  oe  appHed  In  payment  of  over- 
due rent 

Exceptions  from  Windsor  county  court; 
Thompson,  Judge. 

Action  by  W.  H.  Sargent  and  wife  against 
S.  H.  King-  for  breach  of  covenant.  There 
was  a  Judgment  for  plaintiffs,  and  defend- 
ant excepts.  Afllrmed. 

J.  J.  Wilson,  for  plaintiffs.  N.  U  Boyden 
and  J.  D.  Denlson,  for  defendant 

TYLER,  J.  By  the  contract  tbe  plaintiffs 
agreed  to  sell  and  convey  the  farm  to  tbe 
defendant  for  $l,20a  By  the  same  writing 
they  leased  It  to  blm  for  an  annual  rent  of 
$100,  with  permission  to  tmUx  upmi  and  oc- 
cupy It  so  long  as  he  performed  his  part 
of  the  conditlous.  It  further  provided  that 
when  be  had  paid  $500  la  annual  rent,  with 
annual  Interest  from  the  date  of  the  con- 
tract, the  rent  so  paid  sliould  be  applied  on 
the  contract  price,  and  the  {dalntiffs  sliould 
then  convoy  the  farm  to  him,  be  giving  tliem 
his  note  secured  by  mortgage  fbr  the  remain- 
ing $700.  The  defendant  might  also  cut 
wood  and  timber  on  the  farm,  provided  he 
applied  the  araiia  thereof  In  payment  of  the 
$1,200.  To  this  end  tbe  plalntUTs  were  to 
have  a  lien  on  all  wood  and  timber  so  cut. 
Tbe  ddendant  also  gave  a  Uen  to  the  plain- 
tiffs on  all  his  annual  crops  as  secttrig'  ^tor|  ,  ^ 
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fhe  payment  of  tbe  rent  He  agreed  to  nw 
and  improre  the  premlBeB  bi  a  Iraaband-Uke 
manner,  keep  the  hnUdlngs  In  repair,  and 
keqp  them  Insared  tat  the  plaintiffs*  benefit* 
pay  the  taxes,  and,  hi  defitult,  to  snrraider  the 
premises  and  all  his  ri^ts  to  the  some  to 
the  plaintiffs.  These  were  at^latlons  con- 
tained la  the  ocmtract  ^e  dsfenduitfs  conn- 
sd  contend  that  fhe  ayaUs  of  wood  and  ttan- 
ber  stood  preclKlj  like  the  |C00  paid  as 
rent;  that  both  were  to  be  reckoned  as  pay- 
ments towards  the  contract  price  of  the  farm, 
and  thwefore  that  the  (96:21  received  frtKU 
the  sale  of  wood  and  lumber,  and  paid  orer 
to  the  plalntUBi,  and  the  187.60  worth  of 
wood  which  the  pblntlffs  took  and  applied 
to  tiulr  own  use,  nun  than  paid  the  rent 
and  taxes  that  were  dne  when  tbe  suit  was 
bronffht  This  contention  cannot  be  main- 
tained, tar  the  nosao  that  the  ammal  rent 
was  not  to  be  treated  as  a  paymoit  on  flie 
91,200  until  It  amounted  to  (GOO.  If  the  de- 
fendant had  paid  his  rent  for  any  number 
of  years  less  ttian  fire  and  then  ceased  pay- 
men^  he  could  not  have  claimed  that  fhe 
amount  then  paid  should  be  applied  on  the 
(1,200.  It  was  not  until  rent  liad  been 
paid  for  flTe  years,  and  to  the  amount  of 
^100,  and  annual  Interest  had  been  paid  on 
the  ysoo,  tbat  tt  was  to  be  applied  on  the 
contract  pricfc  In  was  In  this  view  that  the 
court  below  held  that  the  (96.21  could  not 
be  applied  In  payment  of  the  orerdue  rent 
It  could  not  hare  held  otherwise  when  It 
was  tvaoA  that  It  was  understood  by  the 
parties  that  It  should  be  applied  on  the  con- 
tract price  of  fhe  ftirm,  and  that  the  defend- 
ant took  a  receipt  from  the  plaintlfCs,  q>ecl- 
fylng  that  It  was  to  be  so  applied.  There- 
fore this  sum  and  Ibe  (87JI0  will  be  appli- 
cable on  the  (700  at  the  termination  cS  the 
flvfr-years  lease,  provided  the  defendant  haa 
performed  his  part  of  the  oontract  Judg- 
ment affirmed. 


NBWTON  V.  TOWN  OP  WATBRFORD. 
(Snprane  Court  of  Vermont  Caledonia.  Feb. 
4,  1S85.) 

PaUPBR— IiTABILITT  FOR  SUPPORT. 

1.  One  nnder  contract  with  a  town  to  sap- 
port  a  paaper  for  a  year,  at  a  fixed  price  per  week, 
removed  tbe  pauper,  during  the  year,  to  another 
town.  Htid,  that  snch  removal  did  not  terminate 
the  contract  and  tbat  the  town,  not  having  tak- 
en the  paaper  back,  was  liable  for  his  support 
antil  tbe  end  of  the  year. 

2.  A  town  is  not  liable  for  support  furnished 
a  pauper,  after  the  expiration  of  an  express  con- 
tract or  one  who  has  removed  snch  paaper  from 
the  town  dnrlng  the  esistcnce  of  Ihe  e^Eess  cat- 
tract 

BzceptlonB  from  Caled<mla  county  court; 
Tyler,  Judge 

Assumpsit  by  M.  R.  Newton  against  tlie 
town  of  Waterford,  to  recover  for  the  sup- 
port <tf  a  paupw.  Plea,  the  general  issue. 
Tbe  court  held,  uPon  the  facts  found,  that 
the  plaintiff  was  not  entitled  to  recover  for 


ttte  pauper's  support  but  ml^t  reoover  30 
coitB  for  goods  pnrdiaaed  for  the  pauper, 
and  gave  judgmoit  accordini^,  ^le  pbio- 
tlfl  excepts.  Reversed. 

W.  P.  Stafford,  for  plaintiff.  Batas  ft  ICsf. 
for  defendant 

ROWBLL,  J.  The  pauper,  plalntUTs  iffoUr 
er,  has  always  been  of  unsound  m&id.  and 
Incapable  of  choosing  a  residence.  His  fatho- 
died  in  Waterford  in  1874,  wbere  he  bad  Uved 
for  many  years.  He  always  lived  with  hiE 
father  till  he  died,  and  then  with  his  mother 
and  the  plaintiff,  till  the  latter  was  married,  bi 
1880,  and  tben  with  fbe  plaintiff.  He  wtm 
supported  thus  In  Waterford  till  March,  1S9I. 
when  the  defendant's  overseer  of  the  poor 
agreed  with  the  plaintiff  to  pay  him  (l^- 
per  week  towards  the  panper'a  snppwt  a&4 
paym^t  at  that  rate  was  made  guartaly  for 
a  year.  At  tbe  end  of  the  year,  the  ovatm 
agreed  with  the  pl&lntiff  to  pay  faim 
per  week  for  another  year,  and  clothes  ao*'. 
doctor's  bills.  Nothing  was  said  ss  to  thf 
town  In  which  the  pauper  should  be  ke[>' 
Defendant  paid  the  stipulated  price  at  Ha 
end  of  the  first  two  quarters,  but.  before  th'? 
expiration  of  tbe  third  quarter,  the  plslntilT 
moved  to  St  Johnabnry,  and  took  tbe  paot-c 
with  him,  without  the  knowledge  or  conses; 
of  the  overseer.  Soon  after  hla  remoTai,  the 
plaintiff  saw  the  overseer,  and  told  nim  bt 
had  moved,  and  asked  him  to  send  the  pay  fi-r 
tbat  quarter  to  him  at  St  Johnsbury,  and  tbe 
the  overseer  said.  "All  right."  Nothing  mor^ 
was  said  about  the  removal  of  the  pauper. 
At  the  end  of  the  quarter,  the  oversee*  sent 
to  the  plaintiff,  by  letter,  pay  up  to  the  time 
of  his  removal,  and  claimed  that,  by  tbe  re- 
moval of  the  pauper,  the  town  was  rellered 
from  further  llablU^  for  bis  support  u'^ 
said  that  tbe  town  would  stand  on  Its  legsl 
rights  in  the  matter.  Plaintiff  now  seeka  ti> 
recover  on  ttie  express  contract  for  keepto 
the  pauper  from  the  time  of  his  removal  %> 
the  end  of  tbe  year,  and  on  a  quaal  contnn 
for  keephig  him  tiioice  tUl  tbe  commencemai 
of  the  suit 

As  to  recovery  on  the  express  contract: 
rule  Is  that  although  a  party  may.  in  general 
terminate  an  executory  contract,  thereby  snb- 
Jecting  himself  to  the  payment  of  damages  for 
nonperformance,  yet  when  the  matter  of 
contract  Is  tbe  keeping  of  something  that  ths 
repudisting  party  has  d^vered  to  tbe  other, 
and  for  the  support  of  which  coDtfamed  ex- 
penditure is  necessary,  snch  party  cannot  te- 
mlnate  the  contract  without  taking  back  wfasi 
be  delivered.  That  rule  was  adopted  and  ap- 
plied in  Durfey  v.  Town  of  Worcester,  63  Tt 
418,  22  Atl.  C09,  a  case  like  this  In  its  esses- 
tlal  facts,  and  quite  aa  strong  against  near- 
ery,  for  there  tbe  overseer  knew  that  the  pas- 
per  was  to  be  removed  from  tbe  town,  a£<l 
protested  against  It 

As  to  reoovei?  on  a  quasi  contract:  BaldwlD 
V.  Town  of  Worcester,  reported  in  31  Atl.  41S. 
tbe  sequel  of  Durft^  y.^XDwn  of  Worcester, 
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atwTe  cite<],  Is  dedaire  agaliut  sucb  recor- 
ery.  There  the  plaintiff  sought  to  recover  on 
a  quasi  contract  tor  keeping  the  paaper  after 
Uie  expiration  of  the  express  contract;  but  it 
was  held  that  the  town  was  not  bound  to  go 
(or  the  pauper  after  the  expiration  of  the  ex- 
press contract  for  keeping  Idm,  aud  for  not 
(laing  so  was  iK>t  liable  for  the  support  there- 
alter.  Nor  was  here  an  accord  and  satisfac- 
tion, for  the  order  seait  was  not  tendered  In 
full  payment  of  the  town's  liability,  as  claim- 
ed Id  argument,  but  In  a  way  that  left 
the  plalntlfl  free  to  accept  it  and  go  for  more. 

Judgment  reversed,  and  Judgment  for  the 
plaintiff  for  f34.43,  and  Interest  thereon  from 
the  date  of  the  Judgment  b^w. 


SCHOOL  DIST.  NO.  20  IN  CHBSTBR  t. 
FISROa  et  aL 
(Sapreme  Oonrt  of  Vermont   Windsor.  Feb. 
26»  1585.) 

RioReuRnD  Sosooit  Dinucn-  Btams  ahv 

FOWBM. 

UnderAct  1892.  abolishing  school  districts, 
Hud  making  each  town  a  single  district  for 'school 
punmsea.  me  new  corporation  Is  entitled  to  wood 
which  the  sdiool  district  had  on  hand  for  nse  In 
the  sdtool  at  tita  time  the  law  took  effect  Town 
of  Bnrre  v.  School  Dlst.  No.  13,  07  Vt  108,  30 
Afl.  SllT.  followed.i 

Bxceptions  from  Windsor  county  court; 
Thompaon,  Judge. 

TroTer  by  school  district  Na  20  In  Chester 
against  F.  W.  Pierce  and  others  for  a  quan- 
tlty  at  'wood.  Plea,  the  gmeral  Issue.  Judg- 
ment for  the  defendanta  The  plalntlffl  ex- 
cepts. Affirmed. 

Geo.  Ij.  Fletcher,  for  plaintiff.  L.  M.  Read, 
for  defendants. 

START,  J.  In  this  action  the  plaintiff  seeks 
to  recover  the  value  of  a  quantity  of.  wood 
whlcb  It  had  on  band  for  use  In  Its  school- 
botise  when  Na  20  of  the  Acta  of  1892i  took 
effect.  The  wood  was  taken  and  used  In  the 
iichooIboTise,  under  the  direction  of  the  school 
lirectors  for  the  town  of  Chester.  The  court 
3cIow  rendered  Judgment  for  the  defendants 
:o  recover  their  costs.  The  case  of  Town  of 
Barre  v.  School  Dlst  Na  18,  67  Vt  108,  80 
vtl.  807,  Is  full  auOuwIty  fir  tbla  holding, 
rudgment  affirmed. 


.EONARD'S  ADH'R  v.  LEONARD'S  aX*R. 
Supreme  Court  of  Vermont    Rutland.  Feb. 
21,  1886.) 

LMS2<]>Hs:iT  01*  Appeal— Pbobats  Court— Eqci- 
TT  JcRiBDJCTioM— Joint  Title  to  Land 

— RiOBTS  IN  PUOCSSDS. 

1.  A  declaration  in  an  action  In  flie  probate 
oart  may  be  amended  on  appeal  to  tiie  county 
Durt. 


1  Act  1892,  No.  20,  provides  that  each  town 
ball  constitnte  a  dngle  district  for  school  pur- 
lyaes,  and  that  school  districts  shall  no  longer 
Kist  e^icept  for  the  settlement  of  their  pecun- 
iry  afVairs. 


2.  The  equity  Jurisdiction  of  the  probate 
court  does  not  extend  to  tiM  establlshmrat  of  an 
equitable  claim  against  a  decedent's  estate. 

3.  R.  L.  M  1214^1217,  conferring  certain 
equity  powwa  on  coorta  which  have  Jurisdiction 
of  the  action  of  account  In  such  action,  are  con- 
fined to  actions  In  which  the  legal  title  to  the 
property  In  suit  Is  in  the  parties. 

4.  When  the  title  to  land  purchased  by  sev- 
eral  jointly  was  taken  in  one  only,  the  others 
can  establish  thdr  interests  in  the  proceeds  of 
the  sale  of  the  property  only  In  equity. 

B.  Where  title  to  land  purchased  by  sereral 
Jointly  was  taken  In  one  only,  no  one  of  the  oth- 
en  can  establish  his  interest  In  the  proceeds  of 
the  sale  of  the  land  without  making  all  tiie  pui^ 
chasers  parties  to  the  action. 

Exceptions  from  Rutland  county  court; 
Tyler,  Judge. 

Assumpsit  by  the  admlnistrattnr  of  Jane 
Leonard  against  the  administrator  of  Jerry 
Leonard.  The  court  directed  a  verdict  for 
defendant,  and  plaintiff  excepts.  Affirmed. 

This  was  an  appeal  from  probate  court. 
The  evidence  of  the  plaintiff  tended  to  show 
that  his  Intestate,  Jane  Leonard,  her  sister, 
Nancy  Leonard,  and  the  defendant's  Intes- 
tate, Jerry  Leonard,  their  brother,  lived  to- 
gether as  one  family,  carrying  on  different 
farms,  In  the  town  of  Rutland,  for  many 
yeara;  that  subsequeutly  they  porchased  a 
farm  In  Plttsford,  upon  which  they  continued 
to  live  until  after  the  death  of  the  two  sis- 
tors;  that  they  paid  a  portion  of  the  pur- 
chase price  down,  and  gave  a  mortgage  for 
the  balance;  that  the  amount  which  tbey 
paid  down  belonged  to  the  three  Jointly;  and 
that  the  mortgage  was  subsequently  paid  off 
with  money  ivoduced  by  their  Joint  ^orts. 
Nancy  died  In  18S1.  and  Jane  in  1886.  Soon 
after  the  death  of  Jane,  Jerry  sold  the  farm 
and  stock,  receiving  bis  pay  therefor  In 
money.  The  evidence  of  the  plaintiff  tended 
to  show  that  after  the  sale  be  admitted  to 
various  persons  that  his  sisters  had  an  Inter- 
est in  the  proper^.  The  declaration  of  the 
plaintiff  was  in  general  assumpsit  After 
the  conclusion  of  the  plaintlfTs  testimony, 
the  defendant  moved  the  court  to  direct  a 
verdict  In  bis  favor,  for  that.  If  the  plaintiff 
had  any  cause  of  action.  It  was  not  in  as- 
sumpsit, but  In  account  Thereupon  the 
plaintiff  moved  the  court  for  leave  to  file  a 
declaration  in  account  as  an  amendment  of 
the  declaration  In  assumpsit  already  on  file. 
The  court  held,  as  a  matter  of  law,  that  the 
declaration  could  not  be  so  amended  In  the 
count?  court 

Geo.  B.  Lawrence,  for  plalntiffi,   J.  O. 
Baker,  for  defendant. 

ROSS,  C.  J.  The  county  court  erroneously 
held,  as  a  matter  of  law,  that  the  appeal 
papers  could  not  be  am«ided  In  that  court 
and  for  that  reason  It  could  not  allow  the 
plaintiff  to  amend  bis  declaration  by  filing  a 
declaration  In  accoimt  Brown  v.  Brown,  60 
Vt  76,  28  Ati.  666;  Cutting  v.  Ellis'  Estate 
(Vt)  80  Pac.  688.  But,  If  It  had  allowed  the 
amoidment.  It  would  not  have  availed  the 
plaintiff:   The  claim.  If  any,  In  favor  of  the 
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plaintiff  estate  against  t&e  defendant  oetate, ' 
Is  equitable  In  Its  orlglQ,  and  In  tbe  extent 
of  the  plalntlfTs  rigbt.  Of  such  claims  the 
probate  court  has  not  }ariadlctlon.  At  law 
tbe  title  to  tiie  farm  In  Pittsford,  and  the 
title  to  the  money  coming  from  Its  sale,  were 
rested  In  Jen?  Leonard;  and  at  law  the 
plaintiff  estate  could  not  establish  tliat  there 
was  a  resulting  trust  therein  in  tts  favor,  nor 
could  it  establish  the  extent  or  amount  of 
such  trust  Interest.  The  equity  powers  con- 
ferred upon  the  probate  court  and  upon  ap- 
pellate courts  of  law  do  not  extend  to  the  es- 
tablishment of  purely  equitable  claims  and 
equitable  rights.  Mann  v.  Mann,  53  Vt.  48; 
Graves  r.  Wakefield,  54  Vt  318;  LltUe  t. 
Dwinell,  57  Vt.  311;  Purdy  v.  Purdy's  Es- 
tate, er  Vt.  50,  80  Atl.  695. 

The  testimony  In  the  county  court  tended  w 
establish  that  tbe  money  used  In  making  pay- 
ment for  the  purchase  of  the  farm  In  Pitts- 
ford,  the  title  to  which  was  taken  to  Jerry 
T^nard,  In  part  belonged  to  each  of  his  sis- 
ters, Nancy  and  Jane,  and  that  the  mortgagb 
^ven  to  secure  the  balance  of  the  purcbase 
money  was  paid  In  part  with  mcmey  belong- 
ing to  each  of  them.  To  the  extent  that  the 
money  b^onglng  to  each  slstn*  went  to  make 
tbe  first  payment  for  the  farm,  and,  pi-obat> 
1y,  to  make  payment  of  the  mor^ge  given 
to  secure  the  payment  of  tbe  balance  of  the 
purchase  money,  on  the  flaets  which  the  testi- 
mony tended  to  establish,  there  was,  In  equi- 
ty, a  resulting  trust  therein  to  her,  vested  In 
Jerry  Leonard.  To  establish  this  trust,  and 
to  ascertafn  Its  extent,  resort  must  be  had 
to  a  court  of  equity.  Ptaney  t.  Fellows,  15 
Vt  B25.  R.  L.  IS  1214-1217.  conferring  cer- 
tain equity  powers  upon  courts  which  have 
Jurisdiction  of  tbe  action  of  account  In  such 
action,  are  confined  to  actions  In  which  tbe 
legal  title  to  the  property  brought  into  con- 
tention exists  In  the  parties,  as  copartners, 
cotCTanta  or  coparcenn^.  But,  where  tbe 
parties*  rights  are  strictly  equitable  In  their 
origin  and  extent,  the  action  of  account  can- 
not be  maintained.  Ceames  v.  Irving,  31 
Vt.  604.  There  Is  no  allusion  to  the  acts  of 
1852  and  185S  embodied  In  B.  L.  1214- 
1217,  In  Ceames  v.  Irving.  Yet  that  action 
was  brought  after  those  acts  were  passed. 
Besides,  the  grounds  of  that  decision  show 
that  the  acts  of  1852  and  1853,  giving  courts 
at  law  certain  equitable  powers,  are  not  ap- 
plicable to  tbe  case  at  bar.  A  resort  to  equi- 
ty being  necessary  to  establish  both  the  right 
and  tbe  extent  of  tbe  right  of  tbe  plaintiff 
estate  in  tbe  defendant  estate,  assumpsit 
could  not  be  sustained  to  enforce  It. 

There  Is  another  objection  to  the  mainte- 
nance of  either  assumpsit  or  account  The 
right  of  tbe  three  estates,  on  the  facts  which 
the  testimony  tended  to  establisli,  are  Inter- 
mingled In  such  a  manner  that  each  estate 
has  the  right  to  be  beard  In  regard,  not  only 
to  its  own  Eigbt  and  the  extent  of  It,  but,  as 
an  Incident  to  its  tights,  In  regard  to  the 
right,  and  its  extent,  of  each  of  tbe  other 


(Tt 

estates.  Heneo  It  Is  necessary  to  taave  tV. 
the  estates  before  the  court,  that  Its  jnJ.- 
ment  may  bind  all.  The  estate  of  Nant-y  i< 
not  made  party  to  this  proceeding,  and  pr^it- 
ably  conld  not  be.  If  no  admlsistratioD  ims 
been,  nor  ihoald  be,  taken  on  that  estate.  ^ 
court  of  equity  conld  bring  before  it,  anl 
adjudicate  the  xl^ts  of,  thooe  who  may 
enUUed  to  that  eatata   Judffment  aifiraKd 


DODGB  T.  SOUTH  ROTALTON  OfiADED 

SCHOOL  DXST. 
(Supreme  Ooort  of  Vermont    Windsor.  Fek 

2S.  1895.) 

BCHOOL  DtSTRtCTS. 

In  1847  plalntlfTs  farm  in  Bcbool  dUtrkt 
4  In  Boyalton  wm  attached  to  s^umI  dlstiia 
19  in  Tnnbrtdge;  In  March,  1893,  district  4  ii 
Royalton  became  a  part  of  the  south  gn<l^' 
Hckool  distoict  of  Boyalton;  April  1  1803,  tA»  - 
district  16  In  Tnnbridge  was  abolished.  E'li 
th&t,  apoD  the  abolishment  of  diia  tUstrict  i^aiE- 
tUPs  fsno  becaaae  a  part  of  tike  torn  Mhool  ci*- 
trict  of  Royalton. 

Exertions  frtnn  Windsor  connty  coon: 
Boss,  Cbift  Judge. 

ActloD  of  uBumpfllt  by  Ctaestcr  B.  TMsx 
against  tha  South  Royatttn  graded  sdiocd  dl*- 
frlet  to  reeover  a  tax  paid  undo:  proteit. 
There  was  a  Jodgment  for  plaintiff,  and  de- 
fendant exewpta.  Affirmed. 

HuDtfHi  &  Stldm^,  for  plaintiff. 

THOMPSON,  J.  In  1847.  tlie  plaiDtiTi 
farm  in  sciiool^trict  4  In  Boyalton.  by  prof.- 
er  proceedings,  was  set  to  school  district 
in  Tunbrldge,  and  continued  a  part  therec' 
until  that  district  was  abolished,  April  1 
:S03,  by  St  1892,  No.  20.  In  March,  l^^t: 
school  district  4  In  Royalton  becanoe  a  pa:' 
of  the  defendant  district,  but  the  ptaintiri 
farm  waa  not  thereby  annexed  to  d^entliUL 
for  It  was  then  a  part  of  dUtrlt^  IG.  and  wh^ 
that  district  was  abolished  It  became,  and  stili 
Is,  a  part  of  the  town  school  district  of  I^t- 
altoQ.  Judgmoit  affirmed,  wlthoat  costs. 


PADZ>OOK  et  aL  T.  POTTER  eC  aL 
(Supreme  Conrt  of  Vermont  BeDDiagtoiL  FA 
4.  1S85.) 

COMPETRNOT  OF  WiTSESS  —  THAXSAOTIOSi  wr- ■ 

Dbcbdbnt—  Cosstructios  of  Mortoabe— C'-^ 

VBTjLItCI  OF  ArTSB-AcgUiaeD    IXTBKBST  —  I 

LivEKT  or  Deed— ErrKcT  of  Dixa.t. 

1.  In  an  actloo,  after  the  death  of  P-  ' 
foreclose  a  mortgage  given  to  B.  and  P. 

to  secore  the  psyment  of  two  notes  to  B.  and  :«  ■ 
other  notes  of  die  same  amount  to  P.,  the  le-'" 
gagor  Is  competent  to  testify  eoncemicg 
scope  of  tbe  mortgage.  B.  hting  alive. 

2.  A  clanse  In  a  mortgage:  "And  we  htK^' 
convey  any  and  all  other  real  estate  in  the  v^'-t 
of  P.  that  we  or  either  of  us  own  or  poswK.  "* 
any  interest  thut  wa  or  either  of  d>  may  tu^-i 
in  any  other  real  estate  in  said  P.,"  does  no:  «x- 
brace  an  after-acquired  interest 

3.  In  1881  defi>nddDt  and  bis  brother  i-  - 
vej'ed  to  L.  a  pie<.-o  of  I^d,  in  pur«uanc»  of  ( 
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verbal  aneemoit  thtt  ibe  woald  tmUd  an  QX- 
peoBiTe  Boom  timeon,  and  in  the  expectation 
that  she  would  convey  the  premiBes  to  defenda&t 
at  some  fatnre  time,  be  being  her  son-in-law. 
The  same  day  Ll  execntad  a  deed  of  the  property 
to  defendant,  reeerrins  to  herself  the  oae  thereof 
for  life,  and  In  1891  this  deed  waa  delivered. 
Defendant  never  considered  that  he  had  any  leg- 
al interest  in  the  property.  There  was  no  secret 
trust,  and  the  deed  and  proper^  were  until  1891 
under  the  sole  control  of  JU  Hdd,  that  the  deed 
paf«ed  no  title  till  dellyery. 

Appeal  In  chance^,  Bennlngtcni  countj; 
TAft,  Chanotilor. 

Petition  b7  O.  A.  Paddock  and  othen 
against  A.  H.  Potter  and  another  to  forecloae 
a  mortgaee- 

Foredoeure  was  forced  bb  to  all  the  plecea 
aoogbt  to  be  furecloaed,  exc^  the  alxtb,  and 
the  petitkoi  was  dismlased  as  to  that  The 
petitioners  appeal.  Aflinued. 

Apodl  2,  1888,  tbe  defendants,  A.  H.  Potter 
and  wife^  executed  to  the  otator  Batei^  and 
tbe  testate  of  the  orator.  Paddock,  tbe  mort- 
gage which  it  was  sought  to  fcHrecloaa  The 
mortgage  describee  v>eclficall7  fire  different 
parcels  of  land,  and  no  question  was  made 
by  tbe  defendant  but  what  the  orators  were 
entitled  to  toredoenre  In  reqiect  to  these  par- 
ens. Tbe  mortgage  also  contalne4  this 
clause:  "And  we  further  hereby  canrey  any 
and  all  other  real  estate  in  tbe  town  of  Pow* 
nal  that  we  or  eitbor  of  us  own  at  possess,  or 
any  Interest  that  we  or  either  of  lis  may  bare 
In  any  other  real  estate  la  said  PownaL" 
Under  this  deuse  ftua  orators  claimed  foreclo- 
sure of  four  Wier  parcels  not  qieelfically  de- 
scribed. Ae  to  tbe  aeventh,  ^bth»  and  ninth 
parcels  no  serious  question  was  made  by  the 
defendants,  tbe  dlepute  being  upon  tbe  sixth, 
as  to  wtaldi  the  facts  were  these:  March  ^ 
1884.  one  Sarah  B.  Lincoln  executed  and  ac- 
knowledged»  In  due  form,  a  deed  ot  certain 
land  in  the  town  of  Pownal  to  the  defendant 
A.  H.  Potter,  b^ng  said  alxth  parcel.  By 
the  terms  of  this  deed,  Mrs.  Unooln  reserved 
to  herself  the  use  of  the  premlsea  during  het 
lifetime.  The  deed  was  not  dellTored  by  her 
to  tbe  defendant  Potter  until  about  October 
13,  1891.  .  It  was  at  once  taken  by  him  to 
the  town  clerk  of  Pownal,  and  recwded. 
Mra.  Lincoln  deceased  In  1892,  and  before  the 
commencement  of  this  suit  The  premises 
were  oonv^ed  to  Mrs.  Uncoln  by  defendant 
Potter  and  his  brother  E.  A.  Potter,  upon  the 
same  day  that  she  executed  the  deed  in  ques- 
tion. At  that  time  there  was  a  dwelling 
house  upw  the  land  nearly  conwieted,  and 
the  master  found  that  the  conyeyance  from 
Potter  and  his  brother  was  in  pursuance  of 
an  agreement  to  do  so  If  she  erected  the 
house;  that  the  value  of  the  land  before  the 
erection  of  the  bouse  was  from  $200  to  $300, 
and  of  the  house  $5,000;  that  there  was  no 
consideratlcm  for  the  conveyance  to  Mrs.  Lin- 
coln, who  was  the  mother  of  defendant  Pot- 
tcr'a  first  wife,  except  the  hope  that  it  might 
result  in  benefit  to  blm;  ttiat  be  bad  no  legal 
right  to  demand  a  conveyance  from  her;  but 
that  there  was  always  on  expectation  upon 
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his  part  that  ahe  would  make  the  conveyance 
ae  she  did;  and  that  he  had  expended  cou- 
slderable  labor  npoa  the  premises  without 
con4>ensation,  nptm  the  strength  of  this  ex- 
pectation. The  mortgage  was  given  to  Icha- 
bod  F.  Paddock  and  Daniel  F.  Bates  Jointly, 
and  was  conditioned  for  tbe  payment  to  the 
said  Paddodt  of  two  promissory  notes  for  the 
sum  of  f ^100,  and  for  the  payment  to  the 
said  Bates  of  two  other  promissory  notes  for 
the  like  sum  of  $2,100.  Upon  the  trial  be- 
fKffe  the  master,  the  defendant  A.  H.  Potter 
was  offered  as  a  witness.  Tbe  orators  ob- 
jected that  hla  testimony  was  Incompetrait.  for 
the  reason  that  the  said  Ichabod  V.  Paddock 
had  deceased.  The  testimony  was  received 
by  the  master,  subject  to  this  objection  and 
e»^tlon,  and  the  orators  en^ed  to  the 
master's  report  upon  that  ground. 

W.  B.  Sheldon,  for  orators.  Waterman, 
Bfartln  &  Wtt,  for  defendants. 

ROWELL,  J.  Although  the  mortgage  se- 
cured fmly  the  serwal  debte  of  the  mort- 
gagees, yet  It  vras  executed  to  them  jointly, 
and-therefcxre  th^  -together  wore  the  party 
thereto  of  the  one  part,  and  the  mortgagors 
of  the  oiher  part;  hence  the  death  at  one  of 
th»  mortgagees  did  not  render  tbe  moi'tgagor. 
I^ter,  incompetent  to  testify  concraning  the 
aeo^  of  the  mort^ve  In  respect  of  what  land 
It  embraced,  as  the  other  mortgagee  was  llv- 
injs,  and  competent  to  testify. 

After  spedflcally  describing  fire  pieces  of 
land,  the  mortgage  contains  these  wwds: 
"An4  we  ftttther  hereby  oonrey  any  and  all 
othw  real  estate  In  the  town  of  Pownal  that 
we  or  dtha  of  us  own  or  possess,  or  any 
Interest  tbat  we  or  either  of  us  may  have  in 
any  other  real  estate  In  said  Pownal."  Tbe 
petitioners  claim  that,  at  tbe  time  of  the  ex- 
ecntlon  ct  tbe  mwtgag«,  the  mortgagor,  Au- 
gostos  H.  Potter,  had  an  Interest  tn  the  piece 
of  land  called  In  the  case  the  "sixth  parcel" 
ttiat  passed  under  those  general  words  of  the 
mortgage;  but,  If  not  an  Interest  then  that 
thoso  words  are  broad  enough  to  embrace  ah 
af  tcr-acquired  interest  th^ln,  and  that  he  ac- 
quired  such  Interest,  which,  when  It  aecmed, 
fed  tbe  estoppd,  and  passed  it  at  once  under 
the  mortgage,  as  it  contains  full  covenants 
of  warranty.  But  we  omstrue  those  words 
to  embrace  only  a  then  present  Interest,  and 
not  an  after-acquired  Interest  The  words 
"may  have,"  as  there  used,  mean  "may  now 
have,"  and  not  "may  hereafter  havfe"  This 
is  clear  from  the  contest.  Tbla  construction 
disposes  of  the  claim  of  title  by  estoppel,  and 
leaves  for  consideration  only  whether  Potter 
had  an  lnt«*eet  in  that  parcel  when  tbe  mort- 
gage was  given,  which  depends  upon  whether 
tbe  deed  from  Mrs.  Lincoln  to  him,  executed 
Ions  before  the  mortgage  was  given,  conveyed 
title  to  blm  before  It  was  delivered.  The  facta 
concerning  that  deed  are  these:  Potter  and 
his  brother  owned  a  lot  of  land  worth  two  or 
tlirce  bundred  dollars.  Under  an  oral  agree- 
ment to  convey  it  to  her,  Mrs.  Lincoln,  the 
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mother  of  Potter  s  first  wife,  erected  an  ex- 
pensive bouae  thereon,  In  the  building  of 
which  Potter  labored  without  compensation. 
After  It  was  built,  he  and  bis  brother  convey- 
ed the  Itind  to  Mrs.  Lincoln,  &b  agreed;  and 
sbe  at  the  same  time  executed  to  Potter  a 
quitclaim  deed  of  the  prenilBes  with  certain 
coadltlons,  but  kept  the  deed  in  her  poMes- 
nion  and  control  till  Octobw  15, 1891,  l<Mig  aft- 
er tlie  mortgage  was  given,  when,  thinking 
her  end  near,  she  delivered  It  to  falm,  and  it 
was  recorded.  There  was  no  imderstanding 
when  Potter  and  his  brother  deeded  to  Mrs. 
Lin£<dn  that  sbe  should  reconvey  to  him,  and 
he  never  considered  that  he  had  any  legal 
Interest  in  the  premises;  but,  although  Pot- 
ter was  not  oititled  to  demand  a  deed,  yet 
there  was  an  expectation  that  she  would  re- 
conrey  to  hUn,  and  that  her  affection  for  him 
would  lume  to  bis  benefit  The  obIj  ooiudd- 
eratkm  moving  to  Potter's  brotiber  for  deed- 
ing to  Mrs.  Lincoln  was  the  beoeflt  that  Pot- 
to: mln^t  derive  therefrom. 

Many  dalms  are  put  forth  In  argam«it  as 
affordins  gnnmd  fear  holding  that  this  deed 
conveyed  a  j^esent  interest  to  Potter  that 
passed  nndv  Uie  mortgage;  bvt  a  careful  con- 
eidaadiMi  of  them  fails  to  disclose  auch 
ground,  and  mainly  because  the  facts  found 
do  not  warrant  the  claims.  Upon  the  findings, 
this  deed  was  subject  to  the  absolnto  control 
of  Mrs.  LInato  tUl  Its  delivery.  "Chere  was 
no  secret  trust  In  the  matter,  and  she  could 
have  destroyed  the  deed  at  any  time,  and 
conv^ed  the  pranises  to  whomsoever  tise 
she  pleased,  and  Potter  would  have  bad  no 
l^al  ground  of  complaint  In  these  cir- 
cumstances, the  deed  evidently  passed  no 
title  till  ddive^,  and  flien,  for  present  pur- 
poses, as  oi  that  date,  and  not  1^^  relation  as 
of  the  date  of  the  deed. 

The  defendants  claim  that  the  seventh  and 
the  ninth  inroels  did  not  pass  undw  the  mort- 
gage, but  the  qnestlon  is  not  pressed  at  all, 
as  well  it  may  not  be,  for  no  mu±  defense  is 
made  by  the  answer,  but,  on  the  contrary, 
the  answer  pretty  much  says  that  no  question 
Is  made  about  It 

Decree  affirmed,  and  cause  rananded.  I^et 
the  court  of  chancery  fix  the  time  of  redemp- 
tion. 


In  re  ENRIGHT. 
(Supreme  Court  of  Vermont  Chittenden.  Feb. 
21,  1895.) 
Disbarment  or  Attornbt. 
Defendnnt,  during  the  pendency  of  an  ac- 
tion in  n-bicb  tie  was  both  party,  as  an  executor 
of  an  estate,  and  attorney,  approached  the  at- 
torney on  the  other  side.  and.  fraudnlently  pre- 
tecdinfiT  to  have  knowledge  of  certain  facts,  of- 
fered to  sell  it  for  the  pnrpose  of  indudnx  an  of- 
fer of  settlement  which  wonid  not  otherwise 
have  been  made.    Held,  that  defendant  should 
be  disbarred. 

Proceedings  for  (llebai*ment  nf  J.  J.  En- 
right.  Heard  upon  the  rt^mrt  of  a  conimlt- 
tep. 


J.  S.  Gushman,  for  the  prosecution.  IT.  U 
Bumap  and  Heniy  BalUrd,  for  defeDdant. 

PER  CURIAM.  Mr.  Bnrlght  Is  a  duly  ad- 
mitted and  sworn  attorney  of  this  court,  and 
under  the  law,  by  virtue  thereof,  entitled  to 
practice  in  the  other  courts  of  the  state.  As 
such  attorney  he  brought  a  suit  in  favor  at 
Matthew  Bingiiam  against  the  Phoenix  lusor- 
ance  Company  of  New  York.  Mr.  E.  II 
Hard  was  the  attorney  for  the  Insurance 
company,  and  Mr.  U.  C.  Crosby  Its  ageoL 
Subsequently  Mr.  Bingham  died,  and  Mr.  En- 
right  and  Mr.  Dodds  wwe  duly  appointed  ex- 
ecutors of  Mr.  Blngbam's  will,  aud  as  etK-b 
entered  to  prosecute  the  suit  Mr.  Elnrlghc 
continued  to  act  as  att<Niiey  for  the  plaJntiSs. 
but  some  disagreement  having  arisen  be- 
tweoi  Mr.  Enright  and  Mr.  Dodds,  the  latter 
employed  anotber  attorney  to  appear  and  act 
for  him.  On  the  trial  of  this  suit  at  the 
April  term  of  Chittenden  county  court  13IM. 
evidence  was  givMi  that  Mr.  Enright  btfore 
the  trial,  had  approached  Mr.  Hard,  and  told 
him  that  the  Bingham  estate  was  owing  him 
considerably,  and  that  If  Mr.  Hard  could  in- 
fluence the  company  to  pay  his  claim,  or 
$400,  be  would  impart  to  Mm  Information 
which  would  be  absolutdy  sure  to  insure  ttie 
defense  in  that  case.  Evidence  was  also  glr- 
en  that  on  anotber  occasion,  before  the  trial 
Mr.  Enright  bad  an  Interview  with  Mr.  Cn» 
by,  and  told  him  that  he  was  tired  and  dis- 
gusted with  the  case,  and  that  Mr.  Dodds. 
hia  coexecutor,  was  a  rascal,  that  be  bad  got 
more  or  leas  money  in  it  and  that  he  had  in 
his  possession  facts  which,  if  placed  in  the 
possession  of  the  company,  would  make  the 
defense  of  the  suit  absc^ute,  and  If  be  conJd 
be  remunerated  he  would  put  Mr.  Crosby  in 
possession  of  such  facts.  Knowledge  that 
such  testimony  had  been  given  having  come 
to  this  court  the  court,  of  Its  own  motios. 
filed  an  order  directing  the  state's  attorn^  of 
Chittendai  county  to  file  charges  of  nnprofes- 
slonal  conduct  against  Mr.  Enright  statiiv 
therein  the  matters  which  bad  appeared  ia 
evidence  on  the  trial,  and  calling  upon  Mr. 
Enright  to  make  answer  to  the  charges  $■.> 
made.  Mr.  Enright  filed  his  answo-,  spe- 
cifically and  generally  denying  the  charges 
This  court  referred  the  matter  for  heahn? 
and  for  the  determination  of  the  truth  of  tLe 
charges  to  two  members  of  the  bar  of  the 
state,  and  prominent  members  of  the  bar  af- 
soclatlon.  This  committee,  having  fully  bean! 
the  state's  attorney,  Mr.  Enright  and  tbelr 
respective  witnesses,  in  respect  to  such  char- 
ges, have  reported  that  they  find  that  Mr.  Ed- 
rlgbt  while  the  suit  against  the  insurance 
company,  in  which  he  was  one  of  the  plaii- 
tiers,  as  executor  of  Mr.  Bingham's  will.  aiHl 
attorney,  was  pending,  did.  In  snbstano* 
make  the  proposition  set  forth  in  the  charges 
to  Mr.  Hard,  as  the  attorney  of  the  Insuran-* 
company,  and  to  Mr.  Crosby,  its  agent.  The 
committee  do  not  find  that  Mr.  Enrtjrht  tuil 
knowledge  of  any  such.facts  as  would  uinke 
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nn  abeolnte  defense  for  tlie  insurance  com- 
iKiny,  and  r^ort  that  there  w&b  do. evidence 
before  tbem,  except  his  statements  to  Mr. 
Hard  and  to  Mr.  Crosby,  that  he  had  knowl- 
edge of  any  snch  facts.  They,  in  substance. 
And  that  these  statements  of  Mr.  Enright  that 
he  had  knowledge  of  such  facts  are  not  to  be 
credited,  and  find  that  he  Is  not  guilty  of 
knowingly  snlng  or  prosecntli^  a  ftilse  or  un- 
lawful suit  One  of  the  committee,  from  the 
facts  and  drcomstances,  infers  and  finds  that 
these  ottm  were  made  by  Mr.  Enright  with 
the  cftfmpt  Intention  of  benefiting  himself 
at  the  expense  of  the  estate  of  which  he  was 
then  executor,  and  in  violation  of  his  oath  as 
an  attorney.  The  committee  find  that  the 
estate  of  Mr.  Bingham  was  small,  and  Insufii- 
cient  to  pay  much,  if  anything,  on  the  claims 
against  It,  or  the  expenses  of  administration, 
unless  something  was  realized  out  of  the  suit 
against  the  Insurance  company,  and  that  Mr. 
Enrlght's  claim  against  It  amounted  to  f2t0. 
yir.  Dodds  also  had  a  claim  against  the 
estate.  Both  were  anxious  to  procure  a  set- 
tlement of  the  suit  against  the  Insurance 
company.  The  other  member  of  the  com- 
mittee falls  to  find  that  Mr.  Enright  bad 
nny  corrupt  motive  In  having  these  inter- 
views and  making  the  offers,  "but  infers 
that  what  Mr.  Enright  said  was  but  an 
attempt  to  draw  out  something  from  the 
other  party  looking  towards  the  settlement 
of  the  suit,  and,  falling  in  this,  the  whole 
snbject-mattw  was  dropped."  This  com- 
mittee was  selected  because  the  court  knew 
that  they  were  fiilr-mlnded,  careful  men, 
who  had  had  a  large  experience  to  the 
trial  at  cases.  Ttiis  court,  however  much 
any  one  of  Its  members  might  think  that  the 
facts  and  circumstances  found  by  both  of  the 
committee  support  the  Inference  of  one  of  the 
committee  and  fail  to  support  the  inference 
of  the  other,  feels  botmd  to  rest  Its  Jndgmoit 
npon  the  Inference  most  favorable  to  Mr.  En- 
right. A  judgment  of  disbarment  Is  a  seri- 
ous matter  to  Mr.  Enright.  It  removes  him 
from  the  practice  of  his  chosen  profession. 
It  has  cost  him  considerable  money,  and  sev- 
eral years*  time,  to  prepare  himself  for  such 
practice.  It  also  leaves  a  stain  npon  bis 
character.  We  are  fully  mindful  of  Its  grave 
consequences  to  him.  We  are  also  mindful 
that  by  admitting  bim  to  the  bar.  and  allow- 
ing blm  to  practice  law  in  the  courts  of  the 
state,  the  court  held  him  out  to  the  communi- 
ty as  worthy  of  confidence,  as  a  man  of  Int^- 
rlty  and  honesty,  to  whom  all  could  safely 
confide  and  Intrust  their  rights  to  property, 
lllierty,  and  life.  The  statute  and  rules  for* 
miilnted  by  Its  authority  require  that  before 
this  court  can  admit,  to  the  practice  of  the 
law,  any  one,  it  must  be  satisfied,  not  only 
that  he  has  acquired  a  creditable  knowledge 
of  the  principles  of  the  law,  of  their  appUca* 
tion,  and  of  the  practice  of  the  courts,  but 
aiso  that  he  sustains  a  good  moral  character. 
He  must  atao  take  a  solemn  oath  that  he  will 
do  no  falsehood,  nor  consent  that  any  be  donei 


In  court,  and  if  he  should  know  of  any  be 
will  give  knowledge  tha*eof  to  the  Judges  ot 
the  court,  or  some  of  them,  that  It  may  be  re- 
formed; that  he  will  not  wittingly,  willingly, 
or  knowingly  sue,  or  procure  to  be  sued,  any 
false  or  unlawful  suit,  or  give  aid  or  consent 
to  the  same;  that  he  will  delay  no  man  for 
lucre  or  malice,  but  will  act  in  the  ofllce  of 
attorney,  within  the  court,  according  to  his 
best  learning  and  discretion,  with  all  good 
fidelity,  as  well  to  the  court  as  to  bis  clfent. 
This  la  the  rule  of  his  conduct  In  the  prac- 
tice of  his  profession.  He  places  himself 
nnder  tbe  most  solemn  obligation  Imown  to 
the  law  to  obey  and  be  ruled  by  It.  On  the 
most  favorable  Inference,  In  a  pending  suit, 
In  which  he  was  both  party  and  attorney,  on 
one  occasion  he  approached  the  attorney,  and, 
on  another,  the  agent,  of  the  other  party,  with 
a  falsehood;  pretended  to  have  knowledge 
of  facts  which  he  did  not  [Kissess;  offered  to 
sell  It  for  a  price,  to  Induce  an  offer  of  settle- 
ment, which  would  not  otherwise  be  made. 
This  was  done  with  reference  to  a  suit  then 
pending  In  court,  and  to  secure  an  tmfair  and 
fraudulent  settlement  of  It.  It  was  a  plain 
violation  of  his  oath  and  of  his  duty,  when 
considered  In  Its  most  favorable  light.  All 
decisions  and  authorities  concur  In  holding 
that  it  Is  the  right  and  duty  of  the  court 
when  an  attorney  Is  found  guilty  of  corrupt  or 
fraudulent  acts  perfoitned  in  his  office  of  at- 
torney, to  withdraw  the  right  and  privilege 
which  were  conferred  by  admitting  him  to 
the  bar  of  the  courts  of  the  state.  Delano's 
Case,  58  N.  H.  5;  Barker's  Case,  49  N.  H. 
195;  Bryant's  Case,  24  N.  H.  149;  State  r. 
KIrke,  12  Fla.  278,  OS  Am.  Dec.  314,  and  ex- 
tended note.  Judgment  that  Mr,  Enright  Is 
removed  from  the  office  of  attorney  at  law, 
and  from  the  office  of  8(dlcltor  In  chancery. 

TAFT,  J.,  being  a  member  of  the  same  bar 
with  the  accused,  did  not  sit. 


NORTON  V.  HENRY  et  al. 

(Supreme  Court  of  Vermont  Wnshlngrton. 
Feb.  25,  1895.) 
Salb  or  MoRToieiD  Prkuises— Partial  Rblbasb 

OF  Land— Effect  as  Rbleasino  Mobtgaqoh. 
Where  a  mortgagor,  who  had  given  a 
bond  for  the  payment  of  the  mortgage,  convuyed 
the  premiaes  to  another,  who  agreed  to  pay  tbe 
debt,  and  a  part  of  tbe  property  waa  anbflequent- 
Ij  sold,  a  release  by  the  mortgagee  6f  the  part 
so  conveyed  from  tbe  mortgage  debt  without 
the  knowledge  of  the  mortgagor,  will  not  die- 
charge  the  latter  from  personal  liability  for  a  de- 
fideocy  arising  on  foreclosure  of  the  balance, 
where  the  amount  received  for  the  part  sold  and 
released  was  applied  to  the  payment  of  the  man- 
gBge. 

Exceptions  from  Washington  conn^  comt; 
Munson,  Judge. 

Action  by  Marcus  Norton,  administrator,  on 
a  bond  against  Frank  S.  Henry  and  others. 
Heard  upon  the  report  of  a  refw^  Jndg- 
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ment  for  plaintiff,  and  defendants  except 
Affirmed. 

II.  W.  Kemp  and  John  H.  Senter,  for  plain- 
tiff. Dilllugliam,  Huse  &  Uowland,  for  de- 
fendants. 

START,  J.  The  defendants  executed  a  mort- 
gage of  the  High  Rock  Spring  premises  at 
Saratoga  Springs,  N.  T.,  conditioned  for  the 
payment  of  $13,875,  and  gave  their  Joint  and 
severai  bond  conditioned  for  the  payment  of 
the  same  sum.  Defendants  Fraulc  S.  Henry 
and  Harvey  R.  Henry  conveyed  their  shares 
in  the  equity  of  redemption  In  the  premises 
to  one  Mower,  and  Mower  assumed  and 
agreed  to  pay  the  mortgage  debt  pro  rata  ac- 
cording to  the  interest  of  his  grantors.  Mow- 
er and  defendant  I<ance  quitclaimed  the  en- 
tire premises  to  Walter  S.  Henry,  and  he  con- 
veyed the  same  to  one  Young.  Young  mort- 
gaged the  entire  premises  to  the  plaintiff's 
testator,  to  secure  the  payment  of  the  sum  of 
$3,000.  The  mortgage  and  bond  so  executed 
by  the  defendants  were  duly  transfeiTed  to 
the  plaintiff's  testator.  Young  conveyed  a 
part  of  the  premises,  known  as  the  "Front 
Street  Property,"  to  Ti-omlees,  for  $2,750. 
This  sum  was  paid  to  the  plaintiff's  testator, 
and  by  him  applied  upon  the  debt  secured  by 
Young's  mortgage;  and  he,  witliout  the 
knowledge  of  defendant  Hai-vey  R.  HeuQ', 
released  the  property  conveyed  to  Tromlees 
from  the  mortgage  executed  by  the  defend- 
ants. The  plaintiff  brought  suit  to  foreclose 
the  defendants'  mortgage,  and  the  proiferty 
not  conveyed  to  Tromlees  was  duly  sold,  and 
the  proceeds  applied  upon  the  debt  evidenced 
by  the  defendants'  bond  and  moi-tgage.  The 
referee,  with  the  consent  of  the  plaintiff,  ap- 
plied the  $2,750  received  for  the  Front  street 
property  upon  the  debt  evidenced  by  the  de- 
fendants' bond,  and  found  a  dedciency,  with 
interest  of  $2,131.64,  and  awarded  that  the 
plaintiff  recover  this  sum  of  defendant  Har- 
vey R.  Henry;  and  the  court  below  rendered 
Judgment  accordingly.  Defendant  Harvey 
R.  Henry,  claims  that  he  waa  released  from 
further  liability  upon  his  bond  by  the  dis- 
charge of  the  Front  street  property  from  his 
mortgage.  No  other  defense  Is  suggested  in 
the  defendants'  brief,  and  this  Is  the  only 
question  we  are  called  upon  to  consider. 
While  the  authorities  upon  this  question  are 
conflicting,  we  hold  that  defendant  Harvey 
R.  Henry  was  not  discharged  from  further 
liability  upon  his  bond.  When  a  mortgagor, 
wlio  Is  personally  liable  for  the  mortgage 
debt,  conveys  the  mortgaged  premises  8ut>- 
Ject  to  the  mortgage  incumbrance,  and  his 
grantee  assumes  and  agrees  to  pay  the  mort- 
gage debt,  as  between  the  parties  the  gmntee 
becomes  the  principal  debtor,  the  mortgagor 
the  surety,  and  the  mortgaged  premises  the 
primary  fund  forthe  payment  of  the  mortgage 
debt;  and  the  mortgagor  has  a  right  to  have 
the  premises  applied  to  Its  payment  Under 
such  circumstances,  a  mortgagee,  having  no- 
tice of  such  agreement,  has  no  right  to  re- 


lease any  Be<:nrlty  which  he  holds,  If  tbe  mort- 
gagor Is  thereby  exposed  to  a  personal  lia- 
bility for  the  mortgage  debt  which  he  woul J 
not  otherwise  incnr;  and  If.  nnder  saeh  cir- 
cumstances, he  does  dispose  of  the  mortpuge 
security,  or  any  part  of  It,  without  the  nion- 
gagor's  consent,  be  must  see  to  It  that  the 
mortgagor  Is  not  thereby  damnified.  If  he 
does  tbas  protect  the  mortgagor,  the  morrya- 
gor  has  no  Just  ground  for  complaint,  and  he 
U  not  discharged  from  personal  liability  fur 
the  balance  of  the  debt  He  cannot  ctann 
Immimlty  from  the  mortsage  debt  beyond  ibe 
ertait  of  his  injmr.  Bank  t.  Thayw^  i;;^ 
Mass.  469.   JndgnMDt  aarmed. 


STATE  ex  rel.  BALTIMORE,  O.  &  P.  B.  RY. 
CO.  OF  CITY  OF  BALTIMORE  r. 
LATROBE,  Mayor,  et  aL 
(Court  of  Appeals  of  Maryland.    April  4. 
18»5,) 

MaKDAMUS— To  CiTI  OFFIOBBS— ISSUAKCE  OrPiK* 

MIT  TO  Dio  UP  Streets— Gkast  to  Street- 
Railroad  CoMPANT— FoBrarruHB. 

1.  A  writ  of  mandamus  will  not  Issoe  to  in- 
terfere witli  the  performance  of  a  dntr  derm's  1- 
ent  upon  the  judgment  or  dismtion  of  the 
BOO  to  whom  th«  performance  of  the  duty  is  as- 
signed. 

2.  Ordinance  No.  CO  of  tlie  dty  of  Baltim  ir'. 
approved  April  18, 1892,  anthorized  plaintiff  cor- 
pomtion  to  lay  its  tracks  along  certain  streets  of 
that  city,  anu  required  that  the  work  be  com- 
menced within  6  months  from  the  approTal  nf 
the  ordinance,  and  completed  within  12  montbi 
thereafter;  otherwise  the  rights  and  privile^.^ 
therein  granted  to  "be  null  and  void."  nnlf'^ 
plaintiff  was  delayed  by  other  parties,  or  some  ^if 
die  streets  should  not  be  graded  and  paved  at  th? 
time  of  the  anuoTa!  of  the  ordinance,  or  be  ondcr- 
going  repairs,  so  as  to  interfere  with  the  laying 
the  tracks,  in  which  case  the  timewastobeextec-!- 
ed  for  12  months  from  the  removal  of  snob  canse 
of  delay.  Ordinance  No.  2,  apBroved  Korenib>T 
2S,  1802,  declared  It  nnlawful  for  any  penws. 
uuder  any  pretext,  to  dig  up  any  portion  of  ih- 
streets  without  a  permit  from  the  commissioD^r. 
approved  by  the  mayor.  On  October  7th.  wiTlr 
oat  the  knowledge  of  the  eomraifwioner.  fdainTif! 
caused  80  feet  of  track  to  be  laid  on  one  of  th' 
streets,  and  then  stopped  the  work.  Ihoo^  msnj 
of  the  streets  over  which  It  was  proposed  to 
tracks  were  in  condition  for  doing  so.  H-!-! 
that,  as  plaintiff  had  no  clear  and  unequivoc.': 
right  to  dig  up  the  streets,  there  was  no  pliii 
ministerial  dn^  imposed  on  the  mayor  an«l 
missioner  to  Issue  a  permit  antiiorising  iriniDt^f 
to  do  so  in  oTdw  to  lay  Its  trat^  and  hra<^ 
mandamus  would  sot  lie  to  compel  the  issne  '^f 
such  permit. 

S.  On  a  petition  by  a  Btr«e^TaIlwiv  compair 
for  mandnmns  to  compel  the  mayor  of  a  city  t>* 
grant  a  permit  to  tear  up  streets,  the  mayor  mar 
set  up  that  tlie  netitinuer  had  forfeited  its  nz'^'^ 
to  a  permit  by  delay  in  prosecuting  the  wort  of 
laying  its  traclcs. 

Appeal  from  court  of  common  pless. 

Application  upon  relation  of  the  BaItlm<T<>. 
Canton  &  Point  Breeze  Railway  Oompanr 
against  Frederick  C.  Latrobe,  mayor  of  the 
city  of  Baltimore,  and  the  city  commissiouer. 
for  writ  of  mandamus  to  compel  the  comni-^ 
sioner  to  Issue  and  the  mayor  to  appmvp  ^ 
permit  authorlziDg  the  relator  to  dig  np  il;-" 
streets  for  the  purpose  laying,  its  tra.  I;:^ 
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From  an  order  denying  the  writ,  plaintiff  ap- 
peals. Affirmed. 

Argrued  before  ROBINSON,  C.  J.,  and 
BKYAN,  BRISCOE.  McSHERRT,  FOWL- 
Kli,  ROBERTS,  PAGE,  and  BOYD,  JJ. 

Bernard  Carter,  for  appellant.  Wm.  S. 
Bryan,  Jr.,  and  A.  W.  Uachen,  for  appellees. 

McSHERRT,  J.  The  Baltimore,  Canton  A, 
Point  Breeze  Railway  Company  Is  a  body 
corporate,  and  by  Ordinance  No.  00  of  the 
mayor  and  <Aty  council  of  Baltimore,  ap- 
proved April  IS,  1882,  It  was  authorized  to 
lay  Its  tracks  npon  and  along  certain  desig- 
nated streets  ot  Baltimore  dtr-  By  the 
twelfth  section  of  the  ordinance  Uie  work 
waa  leqnlred  to  be  commoieed  wltbln  six 
months  trota  the  approral  of  the  or^ance, 
and  to  be  cmnpleted  within  twdve  months 
tliereafter;  "otherwise,"  so  the  section  de^ 
flnres,  "the  rights  and  privileges  herein 
frranted  shall  be  nnll  and  void."  A  qualify- 
ing proviso  tbea  follows.  Itt  terma  and  pro- 
Tlsttnu,  which  vitally  afTeet  the  pending  con- 
trorersy,  will  be  fully  stnted  later  on.  By 
Ordinance  No.  2,  approved  November  25, 
1892,  It  waa  declared  unlawful  for  any 
person,  undw  any  pretext,  or  for  any  cause 
whatever,  to  dig  up  any  portion  of  the 
streets  lanes,  or  alleys  of  the  rtty  "without 
first  having  obtained  a  written  i^ermit  there- 
for from  the  dty  commissioner,  approved 
by  the  mayor.**  On  the  7th  day  of  October, 
1892,  without  the  knowledge  of  the  city  com- 
missioner, and  not  under  iila  supervision,  the 
railway  company  caused  80  feet  of  traefe  to 
be  laid  on  North  Bond  street,  south  of  North 
avenue;  and  although  many  of  the  streets 
over  which  the  proposed  railway  was  pro- 
jected to  be  laid  vrae  graded  and  paved, 
and  In  a  condition  to  have  tracks  coiwtmct- 
ed  upon  them,  no  farther  steps  were  taken 
to  buUd  the  line  until  June  7,  1894.  when 
nppHcatlm  was  made  to  the  city  commla* 
sloner  for  a  permit,  and  to  the  mayor  for  an 
approval  of  a  permit,  to  dig  up  the  streets 
for  the  purpose  of  laying  the  tracks.  The 
mayor  and  city  commissioner  refused  to  is- 
mue  the  penult,  and  they  based  that  refuiiat 
on  the  ground  that  Ordinance  Na  50  of  18D2 
luid  not  beoi  complied  with  In  such  manner 
as  would  authorise  the  ranstructiou  of  the 
work.  Up(m  June  11,  1804,  the  state  of 
Alaryland,  on  the  relation  of  the  Baltimore, 
Canton  Sc  Point  Breeze  Railway  Company, 
filed  a  petltlfHi  In  the  court' of  common  pleas 
against  the  mayor  and  the  dty  commlssiim- 
er.  praying  that  a  writ  of  mandamus  be 
frranted  requiring  the  dty  commisslouer  to 
fsane  and  the  mayor  to  approve  a  permit  au- 
tborlElng  the  relator  to  dig  up  the  streets 
mentlMied  In  Ordinance  No.  50,  for  the  pur^ 
pose  of  laying  upon  those  streets  the  tracks 
of  the  rdator'a  railway.  The  respondents 
duly  answered,  and  on  July  S8th  an  order 
waa  signed  denying  the  relief  sought  and 
dismissing  the  petition  altogethw.  From 
that  order  this  appeal  was  takoi. 


There  are  two  questions  nrising  out  of  these 
facts.  The  one  is  whether  the  mayor  had  a 
discretion  to  grant  or  refuse  the  permit,  and, 
upon  the  assumption  that  he  had  not,  the 
other  question  Is  whether,  when  the  applica- 
tion was  made  for  the  permit,  the  relator 
had  such  a  clear  right  and  authority,  under 
Ordinance  No.  50,  to  lay  Its  tracks,  as  en- 
titled It  to  relief  by  mandamus.  With  re- 
spect to  the  first  qnestlon  but  little  need  be 
said.  The  law  Is  definitively  settled  both 
here  and  elsewhere  that  whenever  the  per- 
formance of  a  duty  Is  dependent  npon  the 
exercise  of  Judgment  and  discretion  on  the 
part  of  the  person  to  whom  the  performance 
of  that  duty  is  assigned,  that  judgment  and 
that  discretion  will  never  be  Interfered  wltb, 
fettered,  or  controlled  by  the  writ  of  man- 
damus. The  reason  for  this  Is  apparent,  and 
It  Is  that  there  Is  no  warrant  of  law  justify- 
ing the  Bubstitntlon  of  the  Judgment  of  the 
court  In  the  place  of  the  discretion  and  Judg- 
ment of  the  taidlvldual  ezclusiraly  intrusted 
with  the  pOTfonnance  of  the  particular  duty. 
But  when  the  duty  imposed  Is  strictly  a  min- 
isterial one.  Is  absolute  and  imperative,  and 
In  its  discharge  requires  the  exercise  of  nei- 
ther official  discretion  nor  Judgment,  then  a 
mandamus  wlU  He  to  enforce  Its  perform- 
ancfc  Walles  v.  Smith,  76  Md.  477,  26  Atl. 
022;  Madison  v.  Harbor  Board,  70  Md.  308, 
25  Atl.  887;  Devin  V.  Belt,  70  Md.  852,  17 
Atl.  875.  To  which  class  of  duties,  then, 
discretionary  or  strictly  ministerial,  does  the 
«ie  relating  to  the  granting  and  approving 
the  permit  applied  for  by  the  rdator  belong? 
Where  a  clear  right  exists  to  do  an  aetr-as, 
for  Instance,  to  lay  a  street  railway  on  a 
public  thoroughfare  of  the  dty,— the 'mayor 
and  ctty  commissioner  have  no  authority 
to  refuse  a  permit  allowing  the  streets  to  be 
torn  up  In  furtherance  ot  that  object.  If 
tSie  act  to  be  done  be  a  lawful  one,  and  be 
sanctioned  by  legislative  enactment  or  by  n 
city  •  ordinance,  and  If  the  person  or  body 
corporate  i«<9«dng  to  do  It  be  du^  empow- 
ered to  perform  it,  the  mayw  and  city  com- 
missioner cannot,  nor  can  either  tit  them, 
make  the  act  Illegal,  or  prevent  its  perform- 
ance by  refusing  to  Issne  a  permit,  which.  If 
granted  In  the  case  supposed,  would  add 
nothing  to  the  pre-odsting  power,  and  whose 
sole  effect  would  be  to  Indicate  to  the  police 
authorities  tliat  the  Interference  with  the 
streete  was  no  Invasion  of  the  laws  of  the 
municipality.  To  concede  to  the  mayor  a 
discretion  to  grant  or  withhold  a  permit  hi 
such  a  case  would  clothe  him  with  authority 
to  nullify  at  his  pleasure  a  formal  grant 
mode  by  the  city  council.  There  may  pos- 
sibly be  instances  where,  under  Ordinance 
No.  2,  the  mayor  would  have  a  discretion; 
but  when  pennlssi<m  has,  by  ordinance,  been 
distinctly  granted  to  a  person  to  do  an  act 
which  necessarily  requires  and  In  terms  Is 
declared  to  involve  In  its  proper  performance 
the  digging  np  of  the  city  streets  as  a  part  of 
the  vety  thing  to  be  done,  the  mayor  obvl- 
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onsly  has  no  right,  by  a  simple  refusal  of  a 
pwmtt,  to  defeat  the  doing  ot  the  act  au- 
thorized to  be  done,  and  thus  pracUcally  to 
abrc^te  and  repeal  the  formal  permiaalon 
granted  to  do  it  Cleaily,  th^  If  vhw  the 
permit  was  applied  for  in  the  case  at  bar 
the  relator  jwesessed  aa  undoubted  power 
tmder  Ordinance  No.  50  to  occupy  with  Its 
trades  certain  streets  of  Baltimore  city,  It 
was  the  duty  ot  the  mayw  to  approre  that 
permit;  and  this  dnty,  InTfrtving  the  exercise 
of  no  discretion  whatever,  was,  it  it  existed 
at  all,  plainly  and  ImperatlTely  minlsterlaL 
But  if  there  were,  then,  no  authority  under 
the  laws  of  the  state  or  under  the  ordinances 
of  the  city  to  do  the  act  for  the  doing  of 
which  the  permit  was  sought,  the  maym 
cannot  be  required  to  Issue  the  permit;  be- 
cause, even  If  issued,  it  would  not,  under 
such  ccmditlons,  of  its  own  vlgcnr,  nuJce  that 
l^al  which  would  otherwise  be  Illegal.  It 
follows,  then,  that. -if  a  person  or  a  body 
corporate  has  no  lawful  right  to  do  the  thing 
which  It  Is  proposed  to  do  under  the  license 
applied  for,  the  mayor  would  be  undw  no 
obligation  to  Issue  the  permit;  not  because  he 
has  a  discretionary  power  to  grant  or  with- 
liold  it  at  his  optlMi  or  according  to  his  JvA^ 
ment,  but  solely  because  either  with  or  with- 
out the  permit  the  act  proposed  to  be  done 
would  be  illegal.  If  there  were  no  du^  m 
his  part  to  issue  the  permit,  his  refusal  to 
grant  It  would  furnish  no  ground  for  requliv 
Ing  htm  by  mimdamus  to  do  tliat  which,  un- 
der law,  he  had  no  authority  to  do  at 
nlL  As  a  consequence,  the  question  is  as  to 
the  power  of  the  mayw  to  issue  the  permit, 
and  that  qnestlon  Is  for  Judicial  determhiap 
tton.  -And  this  brings  us  to  the  second  and 
vital  Inquiry  arising  <m  title  record.  The 
solution  of  that  Inquiry  d^nds  upon  the 
meaning  of  the  twelfth  section  of  Ordinance 
No.  60,  apd  it  will  therefore  be  necessary 
to  quote  that  section  in  fall,  so  that  Ita  osct 
provisions  may  be  seen.  It  Is  in  these 
words:  **That  the  said  proprietors,  their  as- 
sociates or  astigns,  shall  commence  the  work 
of  laying  down  and  constructing  the  railway 
tracks  aforesaid  within  aix  months  from  the 
approval  of  this  ordinance,  and  shall  com- 
plete the  said  work  and  commence  the  regn- 
hir  running  of  cars  within  twelve  months 
thereafter,  otherwise  the  rights  and  priv- 
ileges herein  granted  shall  be  null  and  void; 
provided  that  tbe  provIsIonB  of  this  section 
shall  not  apply  In  case  of  delay  caused  by 
other  partly,  or  In  case  any  of  the  streete 
herein  before  named  may  not  have  been 
graded  and  paved  at  the  time  of  the  ap- 
proval of  this  ordinance,  or  should  any  of 
said  streets  be  undergoing  repairs  by  the 
city  authorities  in  such  manner  ss  would  tn- 
terfero  with  tbe  laying  and  constructing  of 
the  railway  tracks  aforesaid,  then  the  time 
for  the  completion  of  said  railways  be 
extended  for  a  period  of  twelve  months  from 
the  removal  of  such  d^y  or  the  completion 
of  such  grading  and  paving  or  repairs." 


It  is  needless  to  allode  to  the  famUIar  rul^ 
and  canons  of  omstructiott  frequently  in 
voked  in  the  Intecpretatlon  of  l4«lslative  eo- 
actments,  because  the  language  emplt^ed  ia 
the  sectlau  just  transcribed  to  so  free  traa 
obscurity  or  unoertolnfy  that  little  or  bo  diffi- 
culty in  ascertaining  Its  meaning  and  purpoip 
is  or  can  be  presented.  Thoe  was.  obvi«b 
ly,  a  reascm  for  Insullng  tbe  inmislon  fixinr 
a  time  tee  beginning  and  for  completing  tb- 
construction  of  the  road.  As  the  raUwif 
was,  when  finl^ed,  to  occtq»y  a  number  d( 
streets,  all  of  which  would  have  to  be  inter- 
fered with  to  scnne  extent  during  Qie  pngmn 
of  the  wwk  tm  the  road,  it  was  clearly  for  tl^ 
protection  of  the  public  Interests^  and  for  tbe 
convenience  of  pwsons  who  mlgbt  use  tbw 
thcooughfares,  Uiat  tbe  reqidrement  exactliif 
proper  diligence  in  begbming  and  In  proaecci- 
Ing  the  work  to  completion  was  tncorpoca^-: 
in  the  ordinance.  It  was  not  an  idle  or  s 
meaningless  clause^  and  Its  terms  are  ndtbcr 
amblffnoas  nor  eq^ocal.  That  It  was  In- 
tended to  be  opemtlve  and  efCectlTe,  tbe  dt; 
council  left  no  room  for  specnlatkin,  beean»^ 
for  a  failure  to  comply  with  it  tlu?.  in  tbr 
same  sentence,  1^  plain  langoage^  wbosr 
meaning  Is  umnlstakatde,  imposed  the  dnstir 
poialty  <tf  a  revocation  of  all  the  ri^its  and 
privU^es  granted  by  the  precedlzig  aecdob. 
of  the  ordtnanoe.  Aa,  bowev«r,  it  was  a^ 
parent  at  the  time  the  (nidlnuioe  was  passed 
that  conditions  tiien  existed,  and  that  otlMv 
might  arise  later  <hi,  which,  while  not  retanl 
ing  the  prompt  beginning  of  the  woriE,  mlgb: 
possibly  prevent  tts  ultimate  ooxnpletlon  with- 
in the  allotted  period  of  12  monttis,  tbe  sar- 
ing  proviso  was  iiuerted.  WlUi  a  view,  diesi. 
of  suspending  tac  a  definite  time  tlie  pi^ 
scribed  penalty,  and  to  arrest  its  opcratim 
upon  a  failure  to  complete  the  road  wlthls 
the  Ihnit  of  time  designated,  the  ivoviae  wa>: 
added.  It  contains  thrse  conttngendes,  eadi 
one  of  which  has  spedflc  nCerfXtce  to  an  hi 
tecruption  In  the  actual  progress  at  flie  woi^. 
whereby  its  ccmipletlon  would  be  nnavoidaUr 
delayed  through  no  taxHt  or  laches  of  tbe 
lator.  There  Is  not  a  sogKestkm  In  the  wM  > 
ordinance  that  the  rdator's  vtdnntazy  dday  Id 
beginning  and  to  prosecuthigtbework,tlioii^i 
not  actually  Impeded  or  stopped  In  aity  »£• 
of  tha  three  ways  qwclfied  In  the  prort*!. 
should  be  treated  or  ccmsldand  aa  a  waker 
or  suspension  of  the  penalty.  The  pMcy  ami 
purpose  of  the  twelfth  section,  aa  b< 
Its  natural  reading,  lmp«atlve^  forbid  tb* 
adoptltm  of  a  different  construction.  If  d-<- 
lays  were  caused  by  other  parties,  not  it>- 
relator;  or  If  the  atreete  over  which  tbe  r(«>' 
was  to  be  laid  were  not  graded  and  pavv. 
when  the  ordinance  was  approved:  or  if  anj 
of  the  streete  were  und«^Ing  repairs  so 
to  Interfere  with  the  laying  of  the  txarkv 
—then,  and  It  Is  put  aa  a  conseqnoice  of  thf^ 
interruptions,  "the  Ume  tor  the  completlcni  •  f 
said  railways**— not  for  the  beginning  of  th.- 
work  thereon— "shall  be  extended  for  a  per?>^* 
of  twelve  months  from  tlie  removal  of  su<  >- 
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Hday  or  tbe  ixnapleUon  of  mch  grading  and 
paring  or  repalrB.*'  It  Is  obrlotu,  then,  tlut 
the  extenfldon  of  time  relates  not  to  tbe  begin- 
ning of  tbe  -work,  but  to  the  oianvletioa  there> 
of  after  Its  nibstantlal  tngreflB  had  been  ar> 
rested  In  ono  or  more  (tf  the  tSuree  ways  taidl- 
cated.  Aa  we  bare  already  explained,  on 
October  7,  1883,  or  Jnat  10  Oars  before  the 
expiration  of  six  months  from  tbe  approval 
of  tbo  ordinance,  -tiie  relator  laid  down  80  feet 
of  track  on  Bond  street,  and  then  volnntaiUy 
Btcv»ped.  This  waa  manifestly  not  anch  &  be- 
ginning of  the  work  aa  the  ordinance  contem- 
plated.  Tbe  rdatw  was  not  proTented 
lielays  caused  by  third  pemona,  or  caused  in 
either  U  the  other  modes  named  In  the  pro- 
vlao^  from  j^roceedlng  with  tbe  wock:  hoc  did 
it  go  OB  with  tbe  woA  thiv  commenoed.  ag, 
accwdlng  to  the  plain  meaning  of  the  ordi- 
nance, it  waa  iNnmd  to  do^  until  It  reached  an 
tmgraOed  and  anpared  street,  or  wkooontered 
a  street  trndergohig  repairs,  The  company, 
howerer,  assumed  that  the  proviso  did  not  re- 
late ac^My  to  the  time  of  completing  the 
woA,  but  that  its  effect  was  actually  to  strike 
down  and  complete  nullify  tbe  upress  limit 
of  aix  montiu  wUhhi  which  to  htffia  the 
work,  and,  aa  a  ctmsequttice.  It  Inidsta  that  It 
was  under  no  obligation  to  do  anything  to- 
wards building  the  road  if,  when  the  ordi- 
nance was  approved,  any  of  the  obstacles  in 
the  way  of  the  final  completion  of  the  whole 
work  existed  at  any  pcdnt  upon  the  ^tire 
route.  To  this  we  cannot  agree,  because, 
when  tbe  proriao  declares  that  the  "prorl- 
stons  of  this  secttm,  abaU  not  apply"  In  the 
three  designated  Instanca^  Its  manifest  mean- 
ing la  that  the  pieoedtaig  limit  aa  to  time  is 
not  to  awbr  In  the  evoit  that  the  specified 
ubBtaclea  should  preemt  physical  obstmcthma 
to  the  continuous  pn»ecutl<nL  and  completion 
of  tiie  wwk,  and  that  the  time  limit  should 
then  be  snapeuded,  but  only  In  so  far  as  these 
physical  Impedimmts  lnternQ>t6d  the  prog^ 
ress  <tf  actual  construction.  In  si^port  of 
thla  Tlew,  the  case  of  People  t.  Broadway  B. 
Co.,  12S  N.  T.  28;  26  N.  B.  961,  la  directly  in 
point.  It  follows,  then,  that  accwdlng  to  the 
terms  of  the  twelfth  section  the  relator,  when 
It  made  aivltcation  toe  the  permit  in  June, 
ISOI,  bad  do  right  ot  authority  to  lay  its 
tracks  under  Ordinance  Na  SO.  Whether  that 
want  of  authority  or  lack  of  power  can  be 
availed  of  In  thla  ivooeedlng  will  be  dlaeossed 
Utter  on.  Now,  the  remedy  by  mandamus  is 
not  one  which  IS  acoraded  ex  debito  Justitloe. 
Tlie  writ  Is  a  prerogatlT«  one,  and.  unless  the 
right  which  the  relator  seeks  to  enforce  is 
flear  and  nneqnlrocal,  it  will  not  be  granted. 
Brown  T.  Bragnnler,  79  Md.  — ,  28  Atl.  7; 
Weber  t.  Zimmemian,  28  Md.  45;  Hardcoatle 
V.  Bailroad  Co..  33  Md.  32;  Legg  y.  Mayor, 
etc.  of  Annapolis,  42  Md.  203.  If  the  con- 
atnictlon  which  we  have  placed  upon  the 
twelfth  section  ct  Ordinance  No.  GO  be  tbe 
correct  one,  as  we  believe  it  to  be,  then  It  Is 
perfectly  manlteat.  as  already  observed,  that 
the  relator,  on  June  7, 18M,  bad  no  soch  clear 


and  unequivocal  right  to  dig  tQ>  the  streets  as 
It  lays  dalm  to  in  its  petition.  And,  If  thla 
be  80,  then  obvionaly  there  waa  no  such  idoin 
corr^Uve  duty  devolved  upon  the  mayor  by 
OrdUnance  No.  2,  of  November,  1S82,  as  to 
make  it  uneixidlUonaUy  oUigatory  on  him  to 
grant  the  pamlt  applied  for.  There  being, 
then,  neitho*  t3ie  dear  and  unequivocal  right, 
on  the  one  baud,  to  do  the  act  proposed  to  be 
done,  nor,  on  the  other  hand,  tbe  plain  minis- 
terial duly  to  tesne  the  permit  allowing  It  to 
be  done^  there  Is  no  caae  presented  for  re- 
dress    the  writ  ot  mandamua. 

But  It  waa  objected  that  under  the  deci- 
sions In  the  Canal  Oaae,  4  GUI  ft  J.  1; 
HodgM'  Case,  58  Md.  603;  asd  Bonaparte's 
Case*  76  Md.  848,  23  Atl.  784.-Hdie  failure 
of  the  company  to  begin  and  complete  the 
conatroctlon  of  Its  road  within  the  times 
limited  in  the  ordinance  could  not  be  availed 
<tf  collatraally  by  the  mayoi*  ot  the  dty  as  a 
defense  In  this  proceeding.  la  Hodges*  Case 
the  railway  company  did  not  begin  to  con- 
struct its  road  witUn  the  time  prescribed 
by  the  ordinance  which  authorised  the  tracks 
to  be  laid;  and  when  the  company  did  there- 
after proceed  to  construct  its  road  seveml 
persons  who  owned  property  which  abutted 
ufioa  Park  av<mue,  <me  of  the  atreeta  pro- 
posed to  be  occupied,  filed  a  bill  In  equity 
for  an  Injunction  to  restrain  the  building  of 
the  neiSL  They  dahned,  amoog  othor  tilings, 
that  the  company,  by  Its  failure  to  begin 
the  woric  wlthhi  the  time  limited,  bad  for^ 
felted  Its  rights  nndw  the  ordinance  to  build 
the  road  at  all.  Upon  the  qtiestlon  as  tbus 
ivesented  It  waa  hdd  that  tbe  provision  fix- 
ing a  limit  was  Intended,  fm-  the  benefit  of 
the  dty,  and  was  one  whidi  its  authorities 
might  waive  at  pleasure,  and  was,  conse- 
quently, one  which  could  not  be  Invoketl 
by  a  i^vate  Individual.  "No  prindple."  suy 
thU  court,  "la  better  settled  tbon  tbat  a 
cause  of  fwfeltnra  cannot  be  tsken  advan- 
tage of  or  enf(»ced  against  a  corporation  col- 
laterally or  Inddentally.  or  in  any  other  mode 
than  by  a  direct  jwoceedlng  for  that  purpose 
agabut  the  corporation."  But  It  cannot  be 
pretended  tlut  we  are  confronted  with  the 
same  oondltiona  now.  This  defense  by  the 
mayor  is  not  an  attempt  by  a  private  per- 
son to  enforce  In  a  collateral  proceeding  a 
cauae  of  forfeitura  The  executive  of  tbe 
very  munldpall^  which  originally  granted 
the  privilege  to  lay  tbe  tnuto,  in  acting  nn- 
der  a  valid  subsequoit  ordinance^  whose  due 
execution  he  waa  charged  with  faithfully 
•nfordng,  refused  to  grant  a  pennit  pre- 
aeilbed  by  Ordinance  No.  2,  of  November, 
1802.  The  reas(His  assigned  1^  him  are  Im- 
material If  he  had  no  power  to  approve  the 
permit  Now,  Ordinance  No.  2,  approved  a 
month  after  the  expiration  of  the  limit  of 
six  months  fixed  by  Ordinance  No.  GO  for 
the  commencement  ot  tbe  work,  la  a  declara- 
tion by  tiw  mayor  and  dty  council  that  the 
mnnldpallty  did  not  waive  tbe  time  limit 
in  Ordinance  No.  50,  nor  tbe  consequences 
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following  the  nonobserrazice  thereof;  for  It 
vrpteBsly  problbtted,  from  and  after  its  pas- 
sage,  the  digging  up  of  the  etreete  under  any 
pretext,  or  for  any  canse,  without  a  permit 
being  first  procured,— a  broad  restriction  that 
did  not  exist  during  the  whole  period  al- 
lowed for  beginning  the  wort:  under  Or- 
dinance No.  50,  and  one  utterly^  inconsistent 
with  the  hypothesis  that  the  dty  aathorltles 
recognized  the  company's  anquallfled  right  to 
lay  the  tracks  thereafter.  Its  effect  was,  not 
to  waive  the  enforcemeoit  of  the  time  limit, 
but  to  provide  a  direct  and  speedy  mode  for 
putting  into  force  the  ivovtalon  containing 
that  limit  It  substantially  ordained  that 
the  elty  not  only  refused  to  walTe  the  time 
limit,  but  that  It  designed  to  enforce  it,  and 
therefore  the  ordinance  exacted  a  permit  as 
a  mesins  to  prerent  that  from  being  dose 
which  previously  could  hare  been  lawfully 
done,  but  which,  by  reason  of  the  lapse  of 
the  time  within  which  it  ought  to  hare  been 
done,  couid  not  afterwards  lawfully  be  per- 
formed. If  the  city,  by  a  direct  repeal  of  Or^ 
dlnsnce  No.  50,  could  have -taken  away  the 
rights  confeiTed  by  that  ordinance,— and  of 
this  there  can  be  no  question,— tiien  It  coald 
equally  accomplish  the  same  result  by  a 
general  enactment  that  involved  In  Its  opera- 
tion and  effect  a  denial  of  aathorlty  to  ex- 
ercise those  rights  whldi,  as  between  the 
city  that  granted  them  and  the  company  that 
had  accepted  them,  coupled  with  conditions, 
were  lost  and  had  lapsed  by  a  failure  on  pait 
of  the  company  to  comply  with  those  very 
conditions.  Of  coui-se,  legislation  of  this 
sort,  to  be  effective  as  a  repeal  or  a  revooa- 
tlon  of  previously  granted  rights  and  priv- 
ileges for  a  breach  of  a  condition  subse- 
quent annexed  to  the  grant,  must  show  an 
intention  to  reassert  title  and  to  resume 
possession.  And  as  we  understand  It,  such 
was  at  least  one  of  the  objects  and  purposes 
of  Orainance  No.  2,  of  November,  18^. 
After  the  lapse  of  the  time  Undt  and  the  en- 
actment of  Ordinance  No.  2,  tbe  mayor  bad 
no  right  to  grant  the  license;  and  the  city, 
by  adopting  the  last-named  ordinance  after 
the  expiration  of  the  time  limited  for  begin- 
ning the  worlc,  having  asserted  an  enforce- 
ment of  the  consequences  following  from  a 
breach  of  that  condition,  the  case  as  thus 
presented  materially  dlfCos  from  those  dted 
above;  and  while  they  annonnce  a  perfectly 
correct  and  well-established  principle,  this 
case,  for  the  reasons  we  have  stated,  does 
not  fall  within  Its  range  or  apidication. 

We  need  only  add  that  nothing  we  have 
said  is  to  be  understood  as  affecting  in  any 
way  the  franchise  conferred  upon  the  re- 
lator by  Its  charter  to  operate  a  street  rail- 
way in  Baltlmtne  city,  though  the  franchise 
can  only  be  exercised  In  such  mode  as  the 
city,  which  has  absolute  control  over  Its  own 
streets,  may  by  reasonable  regulations  pi-e- 
scribe.  For  the  reasons  we  have  assigned, 
the  order  appealed  from  will  be  affirmed, 
with  costs.   Order  affirmed,  with  costs. 


BRYAN.  J.  (coneurrlng).  This  was  a  peti 
tlon  for  a  mandamus,  addressed  to  tbe  ocnn 
of  common  pleas.  The  r^tor  In  the  petittai 
Is  the  Baltimore,  Canton  &  Point  Breexe  Bail^ 
way  Company  of  Baltim<»«  Olty.  a  corpwa- 
tioa  dniy  oonatltated  and  orguilBea.  lit 
mayw  and  city  coondl  of  Baltimore,  by  ordi- 
nance approved  April  18,  1802,  granted  per 
mlashu  to  the  r^tor  to  lay  down  and  cm- 
etniet  donl^  Iron  railway  traelBB  In  cercsb 
streets  of  tbe  city  of  Baltimore.  These  streets 
are  dM^;nated  tn  the  flnt  secttai  ct  the  ordi- 
nance. The  tracks  were  permitted  to  eaa- 
mence  on  North  Oalvert,  between  Fayettp  and 
Lexington,  and  to  run  eastwardly  on  I.iexiiiic- 
ton,  and  over  a  number  of  ottier  streets,  t  ■ 
tbe  eostnn  limit  vt  the  city,  on  O^ons^ 
street  The  time  for  commencing  and  oou- 
lAetlng  these  ttadts  was  Hmited  Vf  tbe 
twelfth  section  of  the  ordinance-  As  tbe 
construction  of  this  section  was  eamestty  de- 
bated at  the  bar,  we  think  It  prop«  to  ld- 
sert  It  In  full,  premising  that  tbe  relator  it 
dtdy  Invested  with  all  tbe  rights  gianted  t  < 
the  persona  theivfn  desoibed  as  "the 
proprietors,  their  associates  and  ■asigm^'' 
"And  be  it  further  enacted  and  ordaineri 
that  the  said  proprietfln,  their  aasodatessni) 
assigns,  shall  commence  the  work  of  lajinc 
down  and  constmctii^  the  railway  traci.- 
aforesaid  wltiiln  six  months  from  the  tp^ 
proval  of  ttds  ordinance,  and  shall  etHupleie 
the  said  work  and  commence  the  reinilar  ma 
ning  at  cars  within  twelve  mon^  tbereafto". 
otho^lse  the  rights  and  prlvfl^as  herein 
granted  shall  be  null  and  void;  prorlded,  that 
the  provlsloas  of  this  section  shall  not  appiv 
in  case  of  delay  caused  by  othw  partleB.  or 
In  case  any  of  the  streets  berelnbeOora  named 
may  not  have  been  graded  and  paved  at  the 
time  of  the  approval  of  Uds  otdlnantt;  or 
sfaoold  any  of  nld  streets  be  ondevsicrfng  ra- 
palrs  by  the  anUiotltlea  tn  soch  raanaer 
as  would  hiterfere  wida  tbe  laylog  and  con- 
structing of  the  railway  tracks  aforewR 
then  the  time  tor  the  completion  of  wmM  raS 
ways  Shan  be  extended  fw  a  period  of  tweir<> 
months  from  the  reuHmtl  of  such  delay  or 
the  completion  ef  such  grading  and  paring  -'r 
repairs."  The  petition  fttr  a  mandamus  al- 
leged, at  the  time  of  tbe  approvil  <tf  tbe  or- 
dinance, a  portion  of  Ijexington  street  « 
which  the  railway  tnuto  woe  authtHiied. 
was  not  graded  and  paved,  and  that  tt^ 
grading  and  this  paving  were  not  corni^efed 
nntll  the  21st  day  of  October,  tBOH;  that  b 
bridge  over  Jones*  fails,  wUcb  the  trart- 
were  authorised  to  ctuss,  was  not  completctl 
prlM:  to  September  28,  ilBOi;  and  that  a  pK- 
tton  of  Canton  aTenoe^  forming  a  part  <tf  itt 
route,  is  not  yet  graded  and  paved.  The  pe- 
tition farther  alleged  that  it  did  commence 
laying  Its  tracks  wltUn  six  months  after  tlw 
approval  of  the  ordinance.  It  further  il- 
leged  that  on  the  Tth  day  of  Jane^  tab*,  t: 
made  ai^icatien  tn  writing  to  tiie  city  oon- 
mls^uier  for  permlsriou  to  tear  np  tb- 
streets  f«-  the  purpose  of  laying  Its  tni-^ 
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and  that  the  commissioner  and  the  mayor  re- 
fused to  grant  the  permission,  and  made,  un- 
der tbefr  Btgnatnre,  the  following  Indorse- 
ment  on  the  application:  "Permit  refused,  on 
the  srraund  that  the  provisions  of  Ordinance 
No.  50,  approred  April  18th,  1892,  were  not 
complied  with  In  such  manner  as  would  au- 
thorize the  construction  of  the  road  under 
said  ordinance."  The  prayer  of  the  petition 
wus  tor  a  mandamus  requiring  the  commis- 
sioner and  the  mayor  to  approve  tne  permis- 
sion. By  an  ordinance  of  the  mayor  and  city 
conncU  of  Baltimore  (approved  November  2fi, 
1S92)  it  was  enacted  that  no  person  or  corpo- 
ration should,  imder  any  pretext,  or  for  any 
cause  whatever,  dig  up  any  of  the  streets, 
lanes,  or  alleys  of  the  city,  or  remove  there- 
from any  of  the  stones,  bricks,  blocks,  ce- 
ment,  or  other  material  with  which  the  same 
may  be  paved  In  whole  or  In  part,  without 
having  first  obtained  a  written  permit  there- 
for from  the  dty  commissioner,  approved  by 
tlie  mayor.  The  answer  of  the  i-espondents 
maintained  that  the  relator  bad  forfeited 
whatever  right  It  had  to  lay  down  the  tracks 
by  Its  failure  to  perform  the  conditions  on 
which  the  right  was  granted.  After  hearing, 
the  conrt  below  dismissed  the  petition  for  a 
man  da  mils,  and  the  nlator  appealed  to  this 
court. 

The  agreed  statement  of  facts  shows  that 
on  the  Tth  day  of  October,  1892,  the  reUtor 
laid  30  feet  of  the  tracks  of  Its  railway  on 
one  of  the  streets  designated  as  Its  route.  It 
also  showed  that  at  the  time  of  the  approval 
of  the  ordinance  some  portion  of  some  of  the 
streets  over  which  the  tracks  were  to  run  was 
unj^aded  and  unpaved,  and  sUll  is  ungraded 
and  unpaved.  It  also  showed  that  the  mayor 
had  refused  to  give  his  approval  of  the  tear- 
ing up  the  streets  because  he  believed  that 
the  relator  had  not  complied  with  the  pro- 
visions of  the  ordinance  approved  April  18, 
I$92,  and  had  not  commenced  the  construc- 
tion of  the  road  within  the  time  required  by 
It.  and  had  not  completed  it  within  the  time 
so  required.  In  the  argument  of  the  case, 
besides  contending  that  the  work  on  the  road 
had  been  commenced  In  due  time,  the  conns^ 
for  the  railroad  contended  that  by  the  true 
construction  of  the  twelfth  section  of  the 
ordinance  It  was  not  required  to  commence 
the  work  within  six  months  after  Its  appro- 
v:il.  because  some  portions  of  the  streets  i-ver 
nhicb  the  tracks  were  to  run  were  not  at 
tliat  time  graded  and  paved.  And  It  was 
nintended  that  for  the  same  reason  the  obll- 
giition  to  complete  the  road  within  12  months 
after  the  approval  of  the  ordinance  was  re- 
moved, and  that  It  was  not  required  to  com- 
plete It  until  12  moDthi  had  expired  after  all 
the  streets  bad  been  graded  and  paved  which  _ 
were  ungraded  and  onpared  at  the  time  when ' 
the  ordinance  was  approved.  Upon  this  basis 
it  is  maintained  that  tba  rdator  had  the  right 
t(i  use  the  streets  for  the  ccnstmctlon  of  Its 
rimd.  and  that  the  mayor,  when  he  refused 
the  de^red  permission,  committed  an  oror, 


which  the  court  ought  to  correct  by  the  writ 
of  mandamus,  I^et  ns  consider  the  nature  of 
the  duty  which  the  mayor  was  required  to 
perf(»7n  in  this  regard.  The  ordinance  which 
requires  the  permit  from  the  mayor  was  not 
necessary  to  protect  the  streets  from  mere 
trespass^.  The  police  force.  In  the  ordinarj- 
dladiarge  ot  its  duties,  was  adequate  to  deal 
as  effectually  with  them  as  with  otbo*  law- 
breaks.  But  there  are  others,  persons  of  afar 
higher  character,  who  reasonably  believe  that 
they  have  a  right  to  dig  up  the  streets  in  thn 
prosecution  of  their  lawful  business.  It  was 
not  considered  expedient  that  they  should  de- 
cide the  question  of  right  for  themselves. 
The  ordinance  places  the  decision  of  the  ques- 
tion, In  the  first  instance,  in  the  hands  of  the 
mayw,  by  enacting  that  without  his  approval 
the  streets  shall  not  be  taru  up  "under  any 
pretext,  or  for  any  cause  whatever."  It  does 
not  eiiact,  and  could  not  competratly  enact, 
that  the  mayw's  decision  should  control  the 
Judgmmt  of  the  courts  in  any  suit  where 
they  should  have  jurisdiction  of  the  question. 
But  it  imposes  on  him  the  duty  of  deciding 
whether,  under  glyen  circumstances,  it  is 
proper  that  the  aU-eet  should  be  dtig  up.  He 
is  required  to  decide  the  question  for  himself. 
The  ordinance  does  not  subject  his  Judgment 
to  the  control  of  any  other  person,  official  or 
QuofficlaL  In  deciding  wheth»  he  would  ap- 
prove the  permit  In  the  present  case  hewoutd 
necesaarUy  determine  whether  the  relator  had 
a  ri^t,  under  the  ordinance,  ■  to  use  the 
streets  for  its  railways.  To  do  this,  be  wouUt 
De  obliged  to  exercise  his  Judgment  in  con- 
struhig  the  twelfth  section  of  the  ordinance. 
He  would  be  confronted  with  the  questiw 
whether  the  building  of  SO  feet  of  the  tracks, 
and  then  storing,  was  such  a  commencement 
of  the  work  as  was  contemplated  by  the  or- 
dinance, or  whether  it  was  a  merely  Illusory 
act  If  he  decided  that  this  was  not  a  real 
commencement  of  the  wwk,  he  would  then 
consider  whether  the  ordinance  should  be  In- 
terpreted as  meaning  that  the  limitation  of 
six  months  for  the  commencement  of  the 
works  was  inapplicable  If  any  of  the  streets 
lying  in  the  route  of  the  railway  were  un- 
paved aud  ungraded  at  the  time  when  the 
ordinance  was  approved.  And  he  would  also 
have  to  detnmine  whether,  under  the  same 
circumstances,  the  relator  was  relieved  trom- 
the  obligation  to  complete  the  work  within 
12  months.  The  duty  of  approving  or  disap- 
proving the  permit  imposed  on  the  mayoi- 
thus  requiring  the  exercise  of  Judgment  and 
discretion,  it  cannot  tie  controlled  by  the  writ 
of  mandamus.  The  authorities  are  unlforni 
and  consistent  that  it  cannot  Issue  to  such  a 
case,  but  only  where  tbe  act  Is  merely  min- 
isterial. In  U.  S.  V.  Seaman,  17  How.  225,. 
tbe  supreme  court  sums  up  Its  reasons  why- 
the  writ  should  not  Issue  against  the  re- 
spondent In  that  case  In  ttiese  woi*ds:  "He- 
was  obliged,  therefore,  to  examine  evidence 
and  form  his  Judgment  before  be  acted,  andi 
whenever  that  Is  to  be  done  It  Is  nq^  a  casfe 
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for  a  mananmos.*'  And  it  contrasted  the 
case  before  it  with  Kendall  t.  Stokes,  12  Pet. 
r)24,  where  a  mandamus  was  Issued  against 
the  postmaster  general,  commanding  him  to 
enter  In  the  books  of  the  d^rtment  a  credit 
In  Unor  of  the  relators,  whidi  had  been  as- 
certained and  fixed  by  law.  and  to  which  the 
court  sold  their  right  ought  to  be  consld^ed 
as  iri^rerslblf  established.  Of  this  case  the 
court,  speakliig  of  the  postmaster  general, 
said:  "He  was  mee^  to  record  It  His  du- 
ty, under  that  act  of  congress,  was  like  that 
of  a  clerk  of  a  court,  who  Is  required  to  re- 
cord Its  ivoceedlngs,  or  of  an  ofllcer  appoint- 
ed by  law  to  record  deeds  which  a  party  has 
a  right  by  law  to  place  on  record,  or  of  the 
register  of  the  treasury  of  the  United  States 
to  record  accounts  transmitted  to  him  by  the 
proper  accounting  officers  to  be  recorded. 
The  duty  Id  audi  eases  Is  merely  ministerial; 
as  much  so  as  that  of  a  sherlfC  or  marshal 
to  execute  the  process  of  a  court"  After  Uie 
repeated  decisions  of  this  court  to  the  effect 
that  a  mandamus  wVH  not  Issue  tai  any  case 
where  discretion  and  Judgment  are  to  be  ex- 
ercised by  a  public  officer,  we  do  not  think 
it  any  longer  a  subject  for  discussion.  Green 
T.  Pnmdl,  12  Md.  336;  Derln  t.  Belt  70 
Md.  852.  17  Atl.  375;  Madlson  r.  Harbor 
Board.  70  Md.  308,  25  Atl.  337;  WaUes  t. 
Smith.  76  Hd.  477,  25  Aa  822,  and  many 
other  cases. 

The  cDunsd  tm  the  r^atcnr  argue  that  by 
the  proper  constmction  of  section  12  of  the 
ordinance  of  IS,  1802,  It  has  the  right 

to  construct  the  road,  and  that  therefore.  It 
was  the  mayor's  duty  to  approre  the  permit 
to  tear  up  tiie  streets.  The  Inference  Is 
drawn  that  we  ought  to  compel  him  to  do  so 
by  mandamus.  But  u  the  maycH^s  judg- 
m«it  Is  to  decide  tbds  question,  we  cannot 
entertain  an  appeal  from  his  decision  by 
means  of  this  writ  and  tiius  revise  and  re- 
Tu-se  his  determination.  As  a  matter  of 
course,  If,  In  a  case  where  we  have  Jurlsdle- 
tfon,  a  suit  luTolTlng  the  construction  of  the 
wdtnance  should  come  befwe  this  court  we 
would  not  be  bound  by  the  may<Mr*8  opinion, 
but  would  pronounce  such  judgment  as  we 
thought  to  be  right  In  Decatur  t.  Paulding, 
14  Pet  4ffl,  the  widow  of  Commodwe  De- 
catur claimed  a  sum  of  money  under  a  joint 
resolution  of  the  senate  and  house  of  reive- 
sratatires.  The  secretary  of  the  treasury, 
upon  hia  constmctloD  of  the  resolution.  In 
connection  with  an  act  of  congress  passed  on 
the  same  day,  deddetl  that  she  was  not  enti- 
Ued  to  the  money,  and  thereupon  she  applied 
for  a  mandamus  to  compel  blm  to  pay  her. 
The  supreme  court  after  saying  that  the  sec- 
retary must  exercise  bis  judgment  In  ex- 
pounding the  laws  and  resolutions  of  con- 
gress, under  whltAi  be  is  required  to  act  l^o- 
c-eeded  as  tt/Oawa:  "If  a  suit  ^ould  come  be- 
fore this  court  wUch  Involved  the  construc- 
tion of  any  of  these  laws,  the  court  certainly 
would  not  be  bound  to  adopt  the  cfmstmction 
given  by  the  head  of  a  department;  and  If  they 


supposed  bis  dedslon  to  be  wrong,  they  would, 
of  course,  so  pronounce  tiielr  Judgment  Bet 
their  Judjnnent  n|K»i  the  constmctlMi  of  > 
law  must  be  glv«i  in  a  case  in  whi^  thrj 
have  jurisdiction,  and  in  which  It  is  their 
dut7  to  Interpret  the  act  ttf  congrees.  In  or- 
dv  to  ascotaln  the  rlghte  of  the  parties  Is' 
the  cause  before  them.   The  court  could  sot 
mtortain  an  appeal  bom  the  decision  of 
of  the  secretaries,  nor  revise  his  judgment  1e 
any  case  where  the  law  authorlaed  blm  tu 
exercise  dlscretUm  or  judgment    Nor  can  11 
by  mandamus,  act  dlrectiy  upon  the  offloci' 
and  guide  snA  cmitrol  his  Judgmoit  or  dis- 
cretion In  the  matters  committed  to  his  can. 
In  the  ordinary  discharge  of  his  offldal  da 
ties."   We  must  affirm  the  judgment  of  tiie 
court  of  cmnmon  pleas.  Judgmeoit  affirmed. 


GARRISON  et  al.  t.  HIT^  et  aL 
(Oonrt  of  Appeals  of  Maryland.    March  27. 

IS^J 

Suit  io&ixst  Exbcctor— Empobcbkbnt  or  Dk 

TttlBUTION— Al-LOWANCB  OF  ChBDITS — CUlIX 
ApFKOVBU  ST  ObPHANa*  COCHT. 

1.  Id  a  suit  in  eqaity  againat  an  execute; 
to  compel  the  final  distribution  of  the  fondf  it 
his  haadfl,  it  was  shown  that  the  sole  dcTist* 
was  dead,  that  the  plalDtifT  was  his  next  of  kit 
and  that  defendant,  upon  proper  d^nand,  hi<! 
refused  to  pay  to  her  tne  pzoceeda  of  the  cstat<>. 
Tha  ezecQtor.  as  a  defense,  relied  on  the  pend- 
ency of  another  suit  brought  by  himself  to  se-- 

I  tie  the  estate  of  the  testatrix  aud  to  determine 
I  who  was  entitled  to  the  funds  in   his  hands. 
1  The  two  actions  were  begun  on  the  aame  diy. 
I  and  matters  were  inToIved  in  the   latter  suit 
,  which  were  calcalated  to  unnecessarily  delay  | 
the  final  distribution  of  the  proceeds  of  the  ei- 
tate.    HM,  that  plaintifr  was  entitled  to  tb? 
relief  asked  by  him. 

2.  In  the  absence  of  clear  and  podtire  eri- 
dence  of  fraud  on  the  part  of  an  executor  is 
the  payment  of  an  account  prov^  in  the  or- 
phans' court,  he  shoold  be  credited  with  the 
fimount  of  such  account  upon  tlbe  final  settle- 
ment of  the  estate. 

Appeal  fnMD  circuit  court  of  Baltimore  dtr.  i 
Bill  by  Mary  De  Cbarmes  Garrison  and 
others  against  Thomas  HUl.  personally  and  la 
executor,  and  others,  for  the  constnictim  of 
wills  and  other  purposes.  From  a  decree  dis- 
missing the  bill,  plaiDtifiTs  appeaL  Reversed 
Aigued  before  ROBINSON,  C.  J.,  and  Me- 
SHERRY.  FOWXiER.  BRISCOE.  ROB- 
ERTS, and  BOYD.  JJ. 

Hyland  P.  Stewart  for  appdlanta.  Thoa 
I.  Elliott.  Wm.  T.  Brantiy,  and  Blchard  11. 
Duvall,  for  appellees. 

BOYD.  J.  On  May  10,  1382;  the  appet 
lante  filed  tlidr  bUi  of  comidaint  In  the  cir 
cult  court  of  Baltinwre  dty  against  Thouu< 
Hill.  Individually  and  as  execntor  of  Msnt 
'm.  Johnson,  ss  ezeenter  of  Emma  M.  C.  Juhc- 
son,  as  administrator  c  t  a.  of  Maria  £. 
Welse,  and  as  sdmlnlstrator  e.  t.  a.  of  W.  V. 
Johnson.  On  May  13,  1892,  tm  a  petltna 
filed  by  the  platotUts,  leave  was  granted  m 
make  tlie  trustees  of  tlie  Sev^th  Baptist 
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Church  of  Baltituore,  Samuel  E.  Hill  and 
fhoDias  Hill,  trustees  under  the  will  of  Maria 

Welse,  defendants,  which  was  accordingly 
lone.  The  bill  alleges  that  Mary  De  Gbarmea 
iarrison,  one  of  the  plalntUts,  la  the  only 
lelr  at  law  and  the  next  of  kin  of  Maria  M. 
Tohnaon;  claims  certain  Interests  in  the  e»- 
ates  of  Maria  E.  Weise  and  o there  In  charge 
>f  Thomas  Hill;  and  prays  the  court:  (1) 
?o  take  jurisdiction  in  the  premises;  (2)  to 
<Histme  the  wills,  and  determine  the  rights 
if  the  plaintiffs;  (3)  to  require  Thomas  Hill, 
IS  executor  of  Emma  M.  C.  Johnson,  to  ac- 
wunt  for  the  rents  and  profits  of  the  real 
state,  for  the  OTerpayments  by  him  of  the 
loUateral  inheritance  tax  from  the  estate  of 
i:mma  M.  O.  Johnson,  for  the  exeesaiTe  wages 
taid  to  an  all^^d  nurse  from  said  Emma's 
state,  and  for  the  extra  commissions  claimed 
ID  the  rents  collected  from  the  real  estate; 
4)  to  require  Thomas  Hill,  as  executor  of 
klaria  M.  Johnson  and  of  Emma  M.  0.  John- 
on,  to  pay  over  the  money  In  his  bauds  be- 
oQglug  to  the  plaintiffs;  (5)  to  restrain 
Thomas  Hill  from  Interfei'lng  with  the  real 
'State  and  collecting  the  rents  therefrom;  (6) 
Lsbs  for  the  appolntmoit  of  a  receiver  pend- 
nte  lite;  and  then  concludes  with  a  prayer 
or  general  relief.  It  alleges  that  Thomas 
lUl  has  paid  and  settled  ail  the  debts  due 
ly  the  estate  of  Emuia  M.  C.  Johnsoo,  as 
bowu  by  his  account  filed  In  the  orphans' 
Hurt,  and  has  refused  to  deliver  possession  of 
be  balance  of  the  estate  over  to  the  plaln- 
Iffa,  though  often  requested  so  to  do,  etc 
>n  June  16,  1892,  Thomas  Hill  filed  his  an- 
wer  as  executor  of  Maria  E.  Welae,  Maria 

Johnson,  and  Emma  M.  O.  Johnson,  as 
idminlstratMr  of  W.  W.  Johnson,  and  ludl- 
iduaUy.  Among  other  things,  he  admits 
iiat  he  is  collecting  the  rents  of  the  real  es- 
ate  mentioned  In  the  bill  of  complaint,  that 
le  holds  In  his  possession  the  residue  of  the 
tersonal  estate  of  Emma  M.  C.  Johnson  re- 
uaioiDg  after  the  settlement  of  her  estate, 
.ud  that  he  has  refused  to  deliver  the  real 
«tate  and  personal  property  to  complaln- 
ots.  The  answer  also  alleges  that  the  re- 
I>oDdent  had  filed  In  the  circuit  court  for  Bal- 
imore  city  a  bill  asking  the  court  to  assume 
urisdlction  over  the  settlement  of  the  estate 
't  Kmma  M.  C.  Johnson  pi-iur  to  the  filiug  of 
lie  bill  in  this  case,  as  was  well  known  to 
be  complainants'  solicitor.  On  the  10th  of 
September,  1892,  he  obtained  leave  to  with- 
Iraw  his  answer  and  demur.  He  filed  a  de- 
murer, alleging  tliat  tbe  court  bad  assumed 
uL'isdiction  of  the  same  subject-matter  in  a 
aose  wherein  all  tbe  parties  to  this  cause 
lad  been  joined.  On  February  7,  1893,  the 
Ifinurrer  was  overruled,  and  on  the  13th  of 
lie  same  month  a  plea  was  filed,  by  the  per- 
ulssion  of  tbe  court,  which  practically  raised 
he  same  question  as  the  demurrer.  On  Feb- 
vary  Ifj,  1893,  the  court  passed  an  order  ad- 
udglng  the  plea  insufficient  in  law,  and  glv- 
ns  the  defendant  10  days  to  answer  tbe  bill. 
)n  March  17.  1803,  a  decree  pro  confesso  was 


passed  against  Thomas  Hill,  and  pn  the  24th 
of  that  month  be  prayed  au  appeal  to  this 
court  from  the  order  overruling  his  plea.  On 
May  6, 1893,  a  certified  copy  of  the  order  of  this 
court  dismissing  that  appeal  was  tiled,  and  ou 
May  lOtb  an  agreement  of  solicitors  to  strike 
out  the  decree  pro  confesso  was  filed,  and  an 
order  of  court  passed  striking  out  said  de- 
cree, and  granting  lilm  leave  to  file  his  an- 
swer; and  the  answer  was  filed  the  same 
day.  By  it  he  admits  that  he  haa  refused  to 
surrender  either  the  real  or  the  personal  prop- 
erty to  tbe  complainants  pending  a  decision 
as  to  the  parties  properly  entitled  to  the  same 
In  a  case  already  instituted  by  himself,  and 
still  in  existence.  A  genera}  replication  was 
filed  and  leave  granted  to  take  testimony  on 
September  6,  1893.  Testimony  was  com- 
menced October  26, 1893,  and  returned  March 
6,  1891.  In  the  meantime  the  titie  to  the 
real  estate  had  t>een  determined  by  ejectment 
suits,  one  of  which  was  In  this  court  at  the 
January  term,  1894.  The  case  referred  to  in 
the  pleadings  of  the  defendant  Thomas  Hill 
as  pending  was  instituted  on  May  10,  1802,— 
the  same  day  that  tbis  uue  was,— by  Eliza  P. 
Johnson  and  husband,  Thomas  Hill,  executor 
of  Emma  M.  C.  Johnson,  and  Thomas  Hill, 
trustee  under  the  will  of  Maria  E.  Weise, 
agaii»t  tbe  trustees  of  the  Seventh  Baptist 
Church  of  Baltimore,  Mai-y  Garrison,  Thomas 
Gai-rison,  her  husband,  aud  others.  Tliat  bill 
prayed  the  court  to  assume  Jurisdiction  over 
the  personal  estate  of  the  said  Emma  M.  C. 
Jobnscm,  asked  that  a  decree  be  passed  for  tbe 
sale  of  the  real  estate  mentioned  In  the  bill, 
and  for  further  rdlef.  On  August  9,  1892, 
a  demurrer  was  filed  to  the  bill  by  Mr.  and 
Mrs.  Qarrlson,  and  on  December  19,  1892, 
the  court  sustained  the  demturer,  with  leave 
to  the  plaintiffs  to  amend  within  10  days  by 
striking  out  all  except  so  much  as  covered  the 
case  made  by  the  executor  in  asking  for  a 
construction  of  the  will  and  the  administra- 
tion by  this  court  of  the  assets  remaining  in 
his  hands.  On  January  9,  1803,  the  plaintiffs 
having  failed  to  amend  wltliln  the  time  fixed 
by  the  court,  a  decree  was  passed  dlsmlsslug 
the  bill  of  complaint.  An  agreement  of  so- 
licitors having  been  filed,  an  order  of  court 
was  passed  February  4, 1893,  striking  out  the 
decree  of  Januai*y  9,  1893,  and  extending  the 
time  for  filing  an  amended  bill  to  three  days 
from  the  date  of  the  order.  On  February  G, 
1893,  an  amended  bill  was  filed.  It  omits 
the  prayer  for  the  sale  of  the  real  estate,  asks 
the  court  to  assume  jurisdiction  over  the  dis- 
tribution of  the  personal  estate  of  Etiiiuu  M. 
C.  Johnson,  to  construe  the  wills  of  Maria  E. 
Weise,  Maria  M.  Johnson,  and  Emma  M.  C. 
Johnson,  and  determine  who  are  entitled  to 
the  pei*8onalty  by  I'eason  of  said  wills  or  oth- 
erwise, and  then  contains  a  prayer  for  gen. 
oral  relief.  Since  the  amended  bill  was  filed, 
the  plaintiffs  in  that  case,  so  far  as  disclosL-d 
by  this  record,  seem  to  bave  done  but  Uttie, 
if  anything,  towards  bringing  tbe  oise  to  a 
hearing  and  dis^trilnitlug  tbe  estate. . 
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We  haTflv  thus  referred  In  detail  to  a  num- 
ber of  dates  upon  whk-h  pleadings  were 
filedf  disposed  of,  etc.,  as  we  believe  tbey 
materially  reflect  upon  the  guetttlon  as  to 
whether  the  executor  has  used  such  dili- 
gence in  eudeavorlDg  to  settle  the  estate  of 
Emma  M.  C.  Johnson  as  the  law  requires 
of  him,  which  Is  relevant  to  tome  of  the  mat- 
ters hereinafter  referred  to.  The  case  was 
flually  heard,  and  on  December  10,  1S94,  a 
decree  was  passed  dismissing  the  bUl,  with 
costs.  In  the  decree  It  is  stated  that  the 
court  Is  of  the  opinion  that  neither  as  a  mat- 
ter of  law  nor  of  fact  are  the  plaintiffs  enti- 
tled to  relief  in  the  premises.  The  reaaons 
for  such  opinion  are  not  given. 

We  do  not  see  any  difficulty  in  granting 
the  plalntlfTs  relief  under  this  bill.  Which 
suit  was  first  Instituted  Is  by  no  means 
clearly  shown,  and  It  Is  doubtful  whether 
It  could  be,  as  the  bills  were  filed  the  same 
day.  The  demurrer  and  plea  of  Thomas 
Hill,  by  which  he  undertook  to  set  up  the  de- 
fense of  a  pending  suit,  were  overruled,  and 
apparently  that  line  of  defense  was  decided 
against  him.  The  bill  In  the  case  brought 
by  him  was  determined  on  demurrer  to  be 
insufficient  in  law,  and.  In  fact,  the  court 
passed  a  decree  dismissing  lils  bill  as  late 
as  January,  1803,  although  the  case  was 
snbsequmtly  reinstated.  The  amended  bill 
filed  by  him  involves  a  number  of  matters 
which  were  calculated  to  embarrass  and  de- 
lay the  determination  of  the  question  which 
the  plaintiffs  In  this  case  are  interested  in 
having  speedily  settled.  Some  persons  have 
been  made  parties  to  the  suit  Instituted  by 
Mr.  Hill  who  can  have  no  possible  Interest 
in  the  controversy  between  these  plaintiffs 
and  him  as  executor  of  Emma  M.  C.  John- 
son. If  It  be  determined  that  Mrs.  Garri- 
son is,  as  the  only  surviving  niece  of  Maria 
M.  Johnson,  entitled  to  the  pwsonal  estate 
of  Emma  M.  O.  Johnson,  then  nothing  re- 
mains to  be  done  but  to  ascertain  how  much 
Mr.  Hill,  as  her  executor,  Is  chargeable  with, 
and  require  him  to  pay  It  over.  That  Mrs, 
Garrison  Is  so  entitled  has  not  been  serious- 
ly questioned  in  this  couit,  and  there  would 
seem  to  be  no  room  for  any  controversy 
about  it.  Emma  M.  C.  Johnson  died  April 
22,  18S)1.  leaving  a  will  by  which  she  gave 
everything  to  her  mother,  Maria  M.  John- 
son, who  died  January  31,  1889.  Inasmuch 
as  Matin  M.  was  dead  when  the  testatrix 
died,  the  personal  property  bequeathed  to 
her  passes  to  her  next  of  kin  living  at  the 
death  of  the  testatrix.  Glenn  v.  Belt,  7 
GUI  &  J.  362;  Wallace  T.  Du  Bols,  65  Md. 
153,  4  At!.  402;  Halsey  v.  Convention.  75 
Md.  275,  23  Atl.  781.  The  evidence  shows 
that  Mrs.  Garrison  was  the  only  living  child 
of  a  brother  or  sister,  and  was  the  next  of 
kin.  of  Maria  M.  Johnson.  Grandnephews 
and  gmnduleces  are  not  entitled  to  share 
In  the  distribution,  McComas  v.  Amos,  20 
Md.  120.  So  we  Ree  that  Mrs.  Gan-ison  la 
entitled  to  the  peittoual  estate  of  Emma  M. 


O.  Jolinson,  and  we  know  of  no  reason  wtir 
this  could  not  lm.ve  been  determined,  bo  a> 
to  protect  the  executor,  several  years  ag-i. 

It  being  allied  In  the  bill  and  BjdmltxH 
In  the  answer  that  the  executor  refused  T'< 
pay  over  to  Mrs.  Garrison  the  balance  In 
bands,  a  court  of  equity  can  glre  ber 
lief,  especially  under  such  <^reumstanp«s 
as  those  lu  this  case.  Alexander  r.  LeatlB. 
72  Md.  199,  19  Ati.  532.  It  Is  but  Just  to  tbr 
executor  that  the  right  of  tbe  appeUants  t? 
the  distribution  be  fully  and  propaiy  h- 
tabllflhed.  This  can  be  done  fn  a  court  cT 
equity  bettw  than  In  the  orpbans'  court- 
Then,  as  be  refuses  to  pay  over  the  distri- 
bution to  the  appellants  until  tbey  estatdv«b 
the  fact  that  Mrs.  Garrison  Is  entitled  to  ii. 
the  orphans'  court  could  not  famish  then, 
all  the  relief  they  were  entitled  to.  Bui  it 
ta  not  denied  that  a  court  of  equity  has  ia- 
risdlctlon  in  such  cases.  On  the  contrarr. 
the  executor  himself  has  asked  the  aid  «f 
that  court 

It  only  remains  for  us  to  determine  n-bsi 
relief  the  appellants  are  entitled  to.  We  d'> 
not  think  tbe  executor  should  be  char^fO 
with  the  amount  paid  Mrs.  Micbeau  by  hix 
for  services  alleged  to  have  been  rcndm-l 
by  her.  Her  account  was  regularly  pasw! 
by  the  orphans'  court,  and  when  the  execu- 
tor settled  his  account  he  was  allowed  ite 
amount  of  the  claim  which  he  bad  paid  t'> 
her.  The  evidence  wholly  falls  to  abow  col 
Inslon  between  the  executor  and  Mrs.  Mirb- 
ean,  or  any  such  knowledge  of  the  incor- 
rectness of  tbe  claim  as  would  instttj  m 
In  charging  him  with  It  If  we  were  calleil  \ 
upon  to  determine  whether  tbe  account  na;: 
a  proper  one,  we  would  hesitate  to  reject  It 
under  all  the  evidence  in  this  case;  but 
need  not  pass  upon  that  question.  If  Mr. 
Hill  can  be  required  to  repay  to  tbe  estatt 
the  amount  of  that  account  no  executor  or 
administrator  would  be  safe  In  paying  debt; 
proven  In  the  orphans'  court  When  a  conrt 
of  equity  does  take  charge  of  a  persmal  es- 
tate it  has  no  right  or  authority  to  disturb 
accounts  already  settled  la  tbe  orphan*' 
court,  unless  they  are  clearly  shown  to  l< 
erroneous,  and  It  should  always  be  iaolinel 
to  protect  and  uphold,  as  far  as  po^t'l<'. 
the  bona  fide  acta  of  an  executor  or  ailiiii& 
Istrator  done  In  that  court,  as  under  t> 
laws  of  this  stiite  it  has  been  eepeciallT  ef- 
tabllshed  for  the  settlement  of  estate? 
deceased  persons.  The  system  provMii.' 
for  the  settlement  of  accounts,  etc.,  in  tlui  I 
coxirt  does  not  afford  such  protection  to  *^  \ 
administrator  or  executor  as  should  be  r^r- 
en  to  them,  and  courts  of  equity  must  \ 
necessarily  iucrease  tbe  risks  and  liaMli-  | 
ties  assumed  by  them.  Clear  and  uneq<i:T- 
ocal  evidence  of  jrullty  knowledge.  frati-I, 
or  collusion  should  be  produced  to  Justify  i 
court  In  holding  an  executor  responsible  f'" 
a  claim  paid  by  him  after  It  had  been  pas!>e-l 
by  an  orphans'  court.  We  think,  theref'>r». 
the  executor  shuuld  be  credited  with  ttt 
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imount  paid  by  him  to  Mrs.  Mlchean  when 
Ills  account  Is  stated.  As  to  the  claim  that 
:he  executor  should  be  charged  with  the  In- 
erest,  the  bill  does  not  claim  Interest,  and 
:Iiere  Is  Dothing  to  show  that  the  execntor 
ud  notice  that  It  wonld  be  claimed.  There 
inre  been  so  many  cases  and  oo  much  con- 
:ention  between  these  parties  that  we  do  not 
'eel  Justified  In  directing  interest  to  be  char- 
:ed  against  the  executor  without  some  more 
leflQlte  evidence  of  default  on  his  part, 
rbe  record  does  not  disclose  such  diligence 
)n  the  part  of  Mr.  Hill  In  secarlng  a  settle- 
nent  of  the  estate  as  there  should  be  by  an 
ixecutor.  When  he  settled  his  account  In 
he  orphans'  court,  nearly  three  years  ago, 
le  had  a  balance  of  $6,123.50  in  his  hands 
or  distribution,  and,  althongb  he  baa  proba* 
)I7  paid  out  abont  one-half  of  that  amoimt 
)Q  account  of  rents  improperly  chained  tn 
lis  account,  there  would  stlU  be  in  his  bands 
imhably  $3,000  or  more  of  that  money,  wlth- 
ut  taking  Into  consideration  any  other 
umft  tliat  the  appellants  claim  he  Is  cbarge- 
iMe  with.  His  own  evidence  shows  that 
le  has  kept  this  In  his  individual  account  in 
>ank.  If  he  has  used  It  for  his  own  pur- 
loses,  he  should  be  required  to  pay  luter> 
«t  on  It,  especbilly  If  be  has  unnecessarily 
lelayed  the  settlement  of  the  estate.  As 
here  are  a  number  of  other  items  with  which 
he  appellants  seek  to  charge  the  executor, 
his  cause  should  be  referred  to  the  auditor 
0  state  an  account  from  the  testimony  now 
n  the  case  and  such  additional  evidence  as 
ither  party  may  desire  to  take,  If  the  court 
elow  deems  it  necessary  and  proper.  We 

0  not  think  It  necessary  or  proper  to  pass 
pon  all  those  Items.  Some  of  them  cannot 
rell  be  determined  In  the  present  condition 
f  the  record,  as  the  evidence  Is  too  indefl- 
ite  and  mea^  to  enable  us  to  reach  an 
itelllgent  conclusion  concerning  them.  We 
a.n  see  nothing  connected  with  the  settle- 
lent  of  this  estate  which  required  so  much 
ttgatlon,  expense,  and  delay,  and  the  court 
elow  should  require  the  case  to  tw  conclud- 

1  without  any  unnecessary  delay. 

It  follows  from  what  we  have  said  that 
le  decree  must  be  reversed,  and  the  case 
iinanded.  In  order  that  an  account  may  be 
:ated  in  accordance  with  this  opinion.  De- 
"ee  reversed  and  cause  remanded,  costs  to 
e  paid  by  Thomas  Hill  Individually. 

On  Motion  for  Beargument. 

(April  19,  1895.) 

The  mott«t  for  a  reargument  In  this  case 
}on  the  question  of  the  payment  of  the 
■sts  must  be  overruled.  We  directed  Thom- 
1  Hill  to  pay  the  costs  Individually  because 
le  appellant  to  the  only  person  entitled  to 
le  dtotrlbution  of  the  estate  of  Maria  M. 
tlmson,  and  If  the  costs  were  paid  out  of 
le  fund  bdd  by  the  executor  it  would  be 
lutvalrat  to  requiring  the  appellant  to  pay 
<enL    We  do  iMt  deem  it  necessary  to  dis- 


cuss the  several  reasons  argued  In  support  of 
tbe  motion.  We  gave  the  matter  full  cuusid- 
rastlon  before  passing  the  decree,  and  are  of 
the  opinion  now.  as  we  were  then,  that  the 
facts  disclosed  by  the  record  fully  Justify  the 
dispoaitlon  of  the  costs  made  by  us.  Tbe  in- 
qtilry  has  been  made  aa  to  what  costs  are  in- 
cluded. The  decree  directs  the  costs  to  be 
paid  by  Thomas  Hill  individually.  That  in- 
cludes all  costs  In  this  court  and  the  court  be- 
low. Of  course,  such  costs  as  are  Incurred 
after  this  cause  Is  remanded  must  abide  the 
final  result  ot  the  case^ 


X.AKB  ROLAND  EL.  RT.  CO.  v.  Mc- 

KEWEN. 

(Court  of  Appeals  of  Maryland.  Mardi  26. 

1896.) 

AcciDB!«-r  ON  Stkket-Cau  Tuck  —  IxsTBOcnon 

— COSTRIBCTORT  NeOUOSNCB. 

1.  In  an  action  for  damages,  it  is  not  error 
to  give  an  Inatniction  announcing  the  rule  of 
damages,  which  was  not  controverted  at  the  trial. 

2.  In  an  action  by  one  injared  In  attempt- 
ing to  cross. a  street-car  track^  a  charge  that  tiie 
plaintiff  was  guUiy  of  contnbutory  negligence, 
and  that  he  could  not  recover  unless  the  jury  be- 
lieved the  defendant  could  have  avoided  the  ac- 
cident by  the  exercise  of  ordinary  cai^  but  failed 
to  do  80,  was  not  prejudicial  to  the  defandant. 

3.  The  question  of  contributory  negligence, 
under  conflicting  evidence,  should  be  left  to  the 
Jury. 

4.  It  Is  inoper  to  tefnse  charges  asked  which 
are  rendered  unnecessary  by  a  special  charge  giv- 
en by  the  court,  and  after  which  they  wonUrbe 
misleading. 

5.  A  charge  that  "a  street  car  faaa  a  right  of 
way  on  that  portion  of  the  street  upon  which 
alone  it  can  travel,  paramount  to  that  o£  ordinary 
vehicles,"  is  error.  ^ 

Appeal  fnnn  superior  court  of  Baltimore 
city. 

Action  by  John  McKewen  against  the  Lake 
Roland  Elevated  Railway  Company.  From  a 
Judgment  for  plaintiff  defendant  ai;q;>eal8. 
Afflrmeu. 

Plaintiff  was  approaching  a  crossing  of  de- 
fendant's electric  road  In  a  buggy,  with  the 
top  lowered,  at  the  rate  of  about  four  miles 
an  hour,  and  dalmed  that  be  looked  towards 
tbe  left  to  see  If  a  car  was  approaching, 
when,  hearing  a  rumbling  on  the  wire,  he 
turned  to  the  ri^t,  and  saw  a  car  comhig  at 
great  speed;  and,  though  be  mode  every  ef- 
fort to  get  out  of  tbe  way,  his  buggy  was 
struck,  and  hia  horse  killed,  and  he  was 
seriously  Injured.  Defendant  claimed  that 
plalntiCr  attempted  to  cross  the  track  without 
looking  to  the  right,  and  without  paying  any 
attention  to  the  approaching  of  a  car  from 
that  dde  until  hIa  horse  was  on  the  track, 
and  that  plaintiff  had  an  unobstructed  view 
of  the  railroad  for  two  blocks. 

The  flawing  Is  the  court's  Instruction: 
"The  court  instructs  the  Jury  that  the  plain- 
tiff, being  familiar  with  the  crossing  of  de- 
fendant's electric  road  at  the  comer  of  Chase 
and  North  streets,  and  approaching  the  same 
on  Chose  street  from*  the  east,  in  a  buggy 
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with  the  top  lo^^-ered,  at  the  rate  of  about 
four  miles  an  hour,  was  ^Ilty  of  contribu- 
tovy  negligence  in  attempting  to  cross  the 
tracks  of  said  road  without  lowering  his  rate 
of  6x>eed,  and  without  looking  to  the  north, 
and  without  paying  any  attention  whatever 
to  the  tKHtslbility  of  the  approach  of  a  car 
from  that  direction,  or  making  any  Inquiry  or 
effort  to  ascertain  whether  or  not  a  car  was 
approaching  from  said  quarter,  until  his  horse 
was  upon  the  second  or  westerly  track,  it  ap- 
pearing that  the  plaintiff,  had  be  looked  to 
tbe  north  when  he  reached  the  east  building 
line  of  North  street,  would  hare  bad  an  unob- 
structed Tiew  of  the  railroad  for  two  blocks, 
and  could  have  seen  the  car  In  question,  and 
that  he,  therefore,  Is  not  entitled  to  recover, 
unless  the  jtu-y  believe  from  the  evidence  that 
the  motorman  of  the  car  in  question,  after  he 
saw,  or  by  the  exercise  of  due  care  might 
have  seen,  that  the  plaintiff  was  approaching 
the  tracks,  and  was  apparently  about  to  cross 
in  front  of  his  car,  and  that  the  attempt  to  do 
80  would  be  dangerous  to  the  plaintiff,  might 
still,  by  the  exercise  of  reasonable  care  in  tbe 
management  of  said  car,  have  avoided  the 
collision,  but  failed  to  exercise  such  care." 

The  following  are  tbe  rejected  prayers  of 
the  defendant:  "(1)  The  defendant  pi-ays  the 
court  to  instruct  the  Jury  thnt  there  Is  no 
l^ally  sufficient  evidence  In  the  case  from 
which  the  Jui?  can  find  that  the  injury  com- 
plained of  resulted  from  tbe  n^llgence  of  the 
defendant  or  Its  servants,  and  the  verdict  of 
the  Jury  must  therefore  be  for  the  defendant. 
(2)  The  defendant  prays  the  court  to  instruct 
the  Jury  that  It  appears,  from  the  uncontra- 
dicted evidence  in  the  cause,  that  the  plain- 
tiff,'by  his  own  negligence,  directly  contrib- 
uted to  the  happening  of  the  injury  com- 
piained  of,  and  the  verdict  of  the  Jury  must 
therefore  be  for  the  defendant  (3)  The  de- 
fendant prays  the  court  to  instruct  the  Jury 
that  if  they  believe  from  the  evidence  that 
the  plalntlfT  could  have  avoided  the  happening 
of  the  injury  complained  of  by  the  exercise  of 
ordinary  care  on  his  part,  then  their  verdict 
must  be  for  the  defendant  (4)  The  defend- 
ant prays  the  court  to  instruct  the  Jury  that 
if  they  believe  from  the  evidence  that  the 
plaintiff  could  have  avoided  the  happening  of 
the  Injury  complained  of  by  the  exercise  of 
ordinary  care  on  bis  part,  then  their  verdict 
must  be  for  the  defendant,  even  though  they 
should  further  find  that  tbe  defendant's  ageut 
was  guilty  of  negligence.  (5)  The  defendant 
prays  the  court  to  Instruct  the  Jury  tliat  If 
they  shall  believe  from  the  evidence  that  the 
accident  was  directly  caused  by  the  concur- 
rent negUgf^nce  of  the  plaintiff  and  the  said 
defendant,  and  that  It  could  have  been  avoid- 
e<l  by  due  and  proper  care  on  the  part  of 
either  said  plaintiff  or  said  defendant,  then 
their  verdict  must  be  for  the  defendant  with- 
out regard  to  whose  negligence  was  greater. 
(0)  The  defendant  prays  the  court  to  instruct 
the  jur>-  that  If  they  shall  find  from  tbe  evi- 
dence that  the  plalntftr  was  In  the  habit  of 


crossing  the  tracks  of  the  defendant  at  th^ 
comer  of  GoUford  avenue  and  Chase  stree;, 
and  knew  that  the  electric  cars  of  the  .le- 
fendant  were  passing  and  repassing  on  ssk: 
tracks  at  short  intervals,  and  at  six  miles  ao 
hour,  then  It  was  the  duty  of  the  plaintiff,  st 
the  time  of  the  Iiappenlng  of  the  Injur;  com- 
plained of,  to  look  in  both  directions,  up  aa. 
down  the  street,  to  observe  tbe  iiM>Temeiit(i  d 
the  cars  of  the  defendant;  and  It  the  Juir 
shall  find  that  the  plalnUff  did  not  bo  looL 
and  that  the  injury  would  not  have  hai^ced 
If  he  had  so  looked,  then  their  verdict  musi  Ir- 
for  tbe  defendant"  "(8)  The  d^end^i 
prays  the  court  to  Instruct  the  Jnry  tha:  ;r 
they  shall  find  fnun  the  evidence  that 
motorman  of  the  defendant  saw  the  plaiatlf 
driving  slowly  along  Chase  street,  appruad;- 
Ing  tbe  track  upon  which  the  defeadanfe  ai 
was  running,  seated  in  an  op&x  bngg7,  tbs. 
the  motorman  had  the  legal  right  to  asEume 
that  the  plaintiff  saw  the  approach  of  the  it- 
I  foidant's  car,  and  that  he  would  not  attemf'; 
■  to  cross  the  track  In  front  of  the  defendant'; 
I  car,  but  would  stop  and  allow  the  dtfendant$ 
car  to  pass.  (9)  Tbe  defendant  prays  Mt 
I  court  to  instinct  the  Jury  that  it  Is  the  dair 
I  of  a  person  crosalng  an  electric  street  mil 
!  way,  on  a  city  street  to  look  In  tMth  dir^- 
'  tlons  to  observe  whether  a  car  is  appruid- 
Ing  before  driving  uEMQ.the  track,  and  a  fj^  I 
ure  to  do  so  Is  negligence  per,  se;  and  i>  I 
tacts.  If  the  Jury  shall  find  them  as  facts,  tlui 
the  defendant's  car  was  traveling  at  a  av 
of  speed  not  authorized  by  law  or  thai  tin 
motorman  was  not  ringing  his  song,  do  no: 
excuse  the  plaintiff  from  the  duty  of  lookioi: 
in  both  directions.  (10)  The  defendant  pray* 
the  cotirt  to  instruct  the  Jury  that  a  stree: 
car  has  a  right  of  way  on  that  portion  of  tbi 
street  upon  which  alone  It  can  tiavel.  fan- 
mount  to  that  of  ordinary  vehicles.  (11)  Tit 
defendant  prays  the  court  to  instruct  tbe  jurr 
that  the  burden  of  proof  Is  upon  tbe  plalctH 
to  show  that  the  motorman  of  the  defcoikLt 
did  not  use  reasonable  care,  to  avoid  the  coa- 
sequences  of  tbe  negligence  of  the  plaintiC' 

Argued   before   EOBINSOX.   C   J.,  aao  j 
BRYAN,    BRISCOE,    McSHERRY.  FOW- 
LER, ROBERTS,  PAGE,  and  BOYD.  JJ. 

K.  Steele.  J.  B.  Semmes,  F.  K.  Oarey.  awl 
Wm.  H.  Budtler,  for  appellant.  Geo.  R.  Ga- 
ther and  H.  M.  Olabangh,  for  apptflee.  j 

ROBERTS.  J.  This  action  waa  brought  is 
the  court  below  to  recover  damages  from 
def^dant  company  for  Its  alleged  wpi- 
geuce.    A  satisfactory  statement  ot  the  taira 
contained  In  the  record  will  be  found  In  tt* 
reporter's  notes  of  testimony  placed  at  iht 
head  of  this  case.    The  record  presents  l»a  ; 
one  exception,  which  is  takoi  by  tbe  defeod-  | 
ant  to  the  action  of  the  court  In  granting:  ■ 
special  instruction  of  its  own,  and  also  ib» 
fourth  prayer  of  the  plaintiff,  and  in  rvjevt  ' 
Ing  the  fli-st  second,  third,  fourth,  fifth,  sink, 
eighth,  ninth,  and  tenth  prayers  of  the  lie- 
fendaut    The  pUitnttlTa  fourth  ptayw  so- 
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noimces  the  rule  of  damages,  wWeli  was  not 
discussed  at  the  hearing;  and.  If  controvert- 
fd,  we  fatl  to  discover  any  objection  to  It. 
The  instruction  given  by  the  coiii't  Is  Qiilte  as 
ravorable,  if  not  more  so,  than,  under  the 
testimony  la  the  record,  the  defendant  was 
entitled  to  have.  This  instruction  does  not 
leave  the  question  of  contributory  negligence 
on  the  part  of  the  plaintiff  to  be  found  by  the 
Jury,  but  declares,  as  matter  of  law,  that  in 
what  tie  did  he  was  guilty  of  contributory 
DegllgeDce,  and  concludes:  '  "And  therefore 
the  plaintiff  la  not  entitled  to  recover,  unless 
the  jury  believe  from  the  evidence  that  the 
iiiotorman  of  the  car  In  question,  after  he 
saw,  or  by  the  exercise  of  due  care  might 
have  seen,  that  the  plaintiff  was  approach- 
ing the  track,  and  was  apparently  about  to 
cross  in  front  of  bis  car,  aud  that  the  at- 
tempt to  do  so  would  be  dangerous  to  the 
plaintiff,  might  still,  by  the  exercise  of  rea- 
sonable care  In  the  management  of  said  car, 
iiave  avoided  the  colllBlon*  but  failed  to  exer- 
cise  such  care." 

The  contention  of  the  defendant  In  this  ap- 
peal la  mainly  to  the  court's  instruction,  and 
not  so  much  to  the  refusal  of  the  court  to 
^n-aut  its  prayers.  The  court's  instruction 
upon  the  subject  of  the  plaintiff's  contribu- 
tory negligence  Is,  as  already  stated,  quite  as 
favorable  to  the  defendant  as  It  had  any 
right  to  expect 

The  court  was  clearly  right  In  rejecting  the 
defendant's  first  and  second  prayers,  for  the 
reason  that  the  court  should  in  no  case  take 
the  question  of  negligence  from  the  Jury,  un- 
Utna  the  conduct  of  the  plaintiff  relied  on  as 
amounting  In  law  to  coutributory  negligence 
is  established  by  clear  and  uuconti'adlcted 
evidence.  McMahon'a  Case,  39  Md.  449. 
The  conflict  of  testimony  In  the  record  justi- 
fied the  court's  action  In  this  respect,  and  left 
no  other  course  to  be  rightly  followed. 

After  the  court's  special  instruction,  the 
fourth,  fifth,  sixth,  eighth,  and  ntuth  praya*B 
were  unnecessary,  and  well  calculated  to  mis- 
lead the  Jury.  The  doctrine  annotmced  in 
the  concluding  portion  of  the  court's  special 
instruction,  to  which  exception  Is  taken,  has 
been  so  frequently  and  so  thoroughly  dis- 
cussed aud  affirmed  by  this  court  in  all  its 
legal  relations  to  the  subject  of  negligence 
tJiat  there  remains  nothing  further  to  be  said, 
except  to  repeat  that  we  hare  repeatedly  ap- 
proved and  applied  the  doctrine  of  the  in- 
struction In  numerous  cases,  notably  in  Mc- 
Mahon's  Case,  supra;  McDonndl's  Case.  43 
Md.  551;  Green's  Case,  50  Md.  92;  Wallace's 
Case,  77  Md.  437,  26  Atl.  518;  Armelch's 
Case  (Md.)  28  Atl.  809;  Coleman's  Case  (de- 
I  ided  Dea  19,  1894)  30  Atl.  918, 

The  tenth  pngrer  asserts  a  proposition 
which  has  never  been  declared  to  be  law  In 
this  state,  and  which,  for  very  obvious  rea- 
eons,  we  think,  is  not  entitled  to  the  sanc- 
tion of  this  court  The  court  below  was 
asked  to  say  "that  a  street  car  has  a  right  of 
way  on  that  portion  of  the  street  upon  which 


alone  it  con  tiavel,  paramount  to  that  of 
ordinary  velilcles."  The  doctrine  had  at  one 
time  found  expressiou  In  some  of  the  courts 
of  this  country,  but  a  just  sense  of  eritlclam 
has  caused  it  to  be  abandoned.  It  would  be 
both  unjust  and  unwise  to  permit  such  a 
doctrine  to  prevail  In  our  coui-ts.  It  mokes 
no  material  difference  how  street  cars  are 
propelled,  whether  by  animal  power,  electric- 
ity, or  otherwise.  The  vice  of  the  doctrine 
contended  for  does  not  Involve  the  subject  of 
the  motive  power.  It  is  solely  a  question  as 
to  the  mutual  rights  of  street-car  companies 
and  of  Individual  citizens  to  use  the  streets 
of  a  city.  Neither  has  a  superior  right  to 
the  other.  The  right  of  each  must  be  exy- 
clsed  with  due  regard  to  the  right  of  the 
other,  and  the  right  of  each  must  be  exercised 
in  a  reasonable  and  careful  manner,  so  as 
not  to  unreasonably  abridge  or  Interfere  with 
the  rights  of  the  other.  Railway  Co.  v.  Cam- 
eron (Neb.)  61  N.  W.  600;  Lynam  v.  Ralh-oad 
Co.,  114  Mass.  83;  Adolph  v.  Railroad  Co.,  05 
N.  Y.  554;  Connelly  v.  Railway  Co.  (N.  J. 
Err.  &  App.)  29  Atl.  440i 

Since  the  preparation  of  this  opinion,  the 
case  of  Cooke  v.  Traction  Co.,  31  Atl.  327, 
has  been  decided  by  the  court  (March  1, 
1695).  The  opinion  In  that  case  contains  a 
careful  review  of  the  questions  presented  on 
this  appeal,  and  dispenses  with  the  necessity 
for  further  consideration  of  the  case.  The 
judgment  will  be  affirmed.  Judgment  af- 
firmed, with  costs. 


MISH  T.  MAIN. 
<Conit  of  Appeals  of  Maryland.  March  28, 
1895.) 

GoRFOKAnosi-JsBobvsxey— Fbausuuht  Cos- 

TRACTB  OF  DiUOTOBS— BVIOByOS. 

L  A  corporaUon  Is  insolvent  when  It  is  un- 
able to  pay  in  debts  in  the  usual  course  of  busi- 
ness. 

2.  On  an  iesne  as  to  the  insolvency  of  a  cor- 
poration, testimony  of  a  notary  that  he  bad  pro- 
tested its  commercial  paper  for  nonpayment  is 
admissible. 

8.  Iq  replevin  by  a  receiver  of  a  oorpwation 
for  chattels  alleged  to  hav«  been  fraimnleiitly 

sold  by  the  directors  to  one  of  their  number, 
evidence  that  they  were  so  sold  in  conwderation 
of  such  director's  purchase  of  the  stock  of  the 
others  at  20  per  cent,  of  its  par  value,  and  that 
the  property  was  rranoved  from  the  corporati! 
premises  in  the  night  la  admi)<8ible  to  sbow  traud. 

4.  Evidence  of  the  difference  between  the 
actual  value  of  corporate  property  sold  by  the  di- 
rectors to  one  of  their  number,  and  the  price  paid, 
U  admissible  to  show  fraud  in  the  sale. 

6.  In  replevin  for  property  alleged  to  have 
been  frandnleutly  transferred  by  an  Insolvent  cor- 
poration to  one  of  its  directors,  where  snch  trans- 
ter  is  shown  to  constitute  part  of  a  general 
Rcheme  to  defrand  creditors,  notes  of  the  pur- 
chasing director  showing  the  considemtion  for 
the  transfer,  accepted  by  another  director,  who 
admitted  his  connecdom  with  the  ttansfer,  may  be 
read  to  the  jury. 

Appeal  trom  drcnlt  ooort.  Washlngtcni 

county. 

Action  of  replevin  by  Prank  W.  Mish,  re- 
i  ceiver,  against  Martin  It,  Main.  Judgmenb 
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for  defendant,  and  ptalntlff  appeals.  Re- 
Tersed. 

The  Surbridge  Manufacturing  Company 
was  Incorporated  In  1892.  M.  L.  Main  was 
secretary  and  director      the  company.  He 
tiad  charge  of  the  books  of  the  company. 
September  28,  1883,  a  meeting  of  the  direct- 
ors was  held,  and  they  closed  out  their  stock 
in  the  company,  at  20  per  cent  on  the  dol- 
lar, to  B.  O.  Surbridge,  a  director,  taking 
trom  him  notes  for  the  payment  of  the  mon- 
eys due  for  the  sale  of  their  capital  stock, 
as  stated.  These  notes  were  made  payable 
In  bicycles.  These  bicycles  were  to  be  manu- 
factured out  of  the  material  on  hand  and 
belonging  to  the  Silrbrldge  CJompany  which, 
at^  time  of  the  sale  ot  the  stock,  was  tam- 
ed mer  to  Surbridge.  At  the  time  this  sale 
was  made,  and  prior  thereto,  for  30  days, 
the  Surbridge  Company  was  ho^pdessly  la- 
solvent  Liens  existed  on  all  the  property 
of  the  company,  and  tiie  Uabllltlee  of  the 
company  exceeded  the  assets  by  nine  or  ten 
thousand  dollars.  Frank  W.  Mish  was  ap- 
pohited  recover,  and  sues  to  recover  the  prop- 
erty  from  the  defendant.  Plaintiff  offered 
to  show  the  sale  of  the  real  estate  and  ma- 
chinery mider  a  decree  of  Qie  dtcult  court, 
for  the  purpose  of  showing  the  Insolvency  of 
the  company,  and  further  offered  to  show 
that  the  real  estate  and  the  machinery  cor- 
ered  by  sold  mortgage  were  all  the  real  es- 
tate and  mactdpeiy  the  said  Surbridge  Manu- 
facturing Company  had  at  the- time  of  the 
sale  of  stock  as  aftvesaid  to  the  said  Sur- 
bridge, and  farther  show  that  the  assets  of 
the  company,  now  included  in  said  mort- 
gages, were  worth  about  $3,500,  and  further 
show  by  testimony  that  all  of  the  assets  of 
the  Surbridge  Manutecturii^  Company  were 
turned  over  to  Snrbridge;  that  the  defend- 
ant, Main,  had  no  knowledge  of  any  means 
by  which  the  said  Smrbrlc^  coold  pay  for 
said  property,  except  out  of  the  propoty  it- 
self. The  pL^tiff  then  closed  his  case.  It 
b^g  admitted  by  the  plaintiff  that  all  the 
capital  stock  of  the  Surbridge  Manufacturing 
Company  had  been  purchased  1^  R.  G.  Sur^ 
bridge,  and  that  all  the  personsl  proper^,  1n- 
•cludtng  the  articles  replevied  in  this  case,  had 
been  sold  by  the  said  manufacturing  company 
in  the  sale  of  said  capital  8to<^,  and  had  been 
delivered  to  the  said  B.  O.  Surbi-ldge  the 
directta-s  and  stockhi^ders  before  the  appoint- 
ment  of  the  recover,  and  at  the  time  of  the 
ddlrery  of  said  personal  property  to  said 
Surbridge  he  was  conducting  the  business 
■of  manufacturing  as  his  own  Individual  busi- 
ness, without  corporate  formalities  or  fran- 
chises, but  was  using  the  corporate  name. 
The  defendant  th«i  offered  the  following 
prayer,  which  was  granted  by  the  court: 
"Tho  defendants  pray  the  court  to  Instruct 
the  Jury,  tbat  the  plaintiff  has  oflFered  no 
legally  snfBcteut  testimony  to  ottitle  him  to 
recovw  under  the  pleadings  in  this  case,  and 
■the  verdict  must  be  for  the  defendants." 
Argued  before  BOBINSUN,  a  J.,  and 


BBISCOE,  McSHEBRT,  FOWLER,  BOB- 
BBTS,  and  PAGB,  JJ. 

T.  A.  Poffenberger,  Ala:.  ArmstroiiK,  U.  l- 
Keedy,  C.  A.  Little,  and  A.  B.  Hagn«.  for 
appellant.  W.  J.  Wlteenbacker  and  F.  F.  Mo- 
Comas,  for  appellee. 

BOBBBTS,  J.  This  suit  was  bronght  t? 
the  appellant,  as  receiver  of  the  Sarbridj» 
Manufacturing  Company,  to  recover  jfosaet- 
slon  of  a  nombei:  of  Ucydes.  The  facts  a:^ 
sufficiently  set  out  in  the  reportw's  statenKot. 
and  need  not  be  again  repeated.  Tbe  reci?l 
contains  nine  exceptions,  eight  of  which  re- 
late to  the  admlasibllity  of  tlie  proof  offered, 
and  the  ninth  ox^tlon  Is  taken  to  the  grani- 
Ing  by  the  court  of  the  appellee's  prayer, 
by  which  the  case  was  taken  frcKo  tlie  jury. 
It  will  not  be  necessary  to  examine  la  detail 
the  various  receptions  to  the  testimony 
ed,  as  most  of  them  are  closely  analogous  att*! 
can,  In  most  Instances,  be  considered  together. 

Tba  first  exertion  is  taken  to  the  appel- 
lee's offer  to  prove  by  a  notary  puUlc  the  fa>i 
of  his  having  ^xitested,  tar  nonpayment,  tb? 
negotiable  paper  of  the  Surbridge  Gompanr. 
and  to  prove  how  much  of  said  paper  he  bad 
protested,  and  whoi  the  same  had  been  dont-. 
One  of  the  Questions  In  Issne  In  the  cau>^ 
was  the  Insolvracy  vol  non  of  the  compeuj 
It  has  been  repeatedly  held  in  this  state.  sliI 
by  the  supreme  court  of  the  United  States, 
that  a  merchant  or  tmder  who  la  unaUe  lo 
pay  his  debts  aa  they  became  doe.  in  the  or- 
dinary course  of  business.  Is  Insoiv^iL  cas- 
tleberg  v.  Wheeler,  6S  Md.  27T,  12  Aa  3: 
TOof  V.  Martin,  13  WalL  40.  And,  if  IzwcdveDL 
how  can  the  fact  be  bettw  established  than 
by  one  who  has  cUrect  tnfbnnatl<Hi  as  to  tbe 
protest,  for  nonpayment,  of  the  companr'a 
negotiate  paper?  At  comnKm  law  the  notar; 
was  a  competent  witness  to  eetablMi  ibe 
fact  of  the  protest,  fhr  ntMipaymait;  of  sucb 
paps'.  Coolrandorfae'  v.  Preston.  4  Bow.  3X7: 
Johnson  v.  Harth,  2  Bailey,  183.  Then  H 
nothing  In  the  law  of  this  state  wbkh  af- 
fects the  notary's  status  as  a  wltueBs,  sl- 
thoi^h  It  may  have  enlarged  the  acofte  of  h» 
special  acts.  This  proof  the  appellant  sbonM 
have  been  permitted  to  give. 

The  second  exceptkm  iffescnts  the  ssme 
question  already  disposed  of  In  consideiiiu 
the  first  exception,  and  in  additton  tiieceto  dk* 
app^ant  offered  to 'prove  the  facts  wt  «n 
In  the  statement  of  the  reporter.  In  seddoz 
to  establish  a  right  to  tlie'  poaaoarton  of  tiie 
bicycles  In  controvusy,  tbe  sppellant  offvs  lo 
prove,  not  <mly  that  tba  company  was  hi^e- 
leesly  liuolvent,  but  tiiat  the  directors.  ao>l 
e^eclally  the  i^^Iee,  had  full  knowledge  <ft 
the  exact  financial  status  of  the  conipanr. 
And  yet,  possessed  of  Ola  iaformatlon.  the  di- 
rectors s(dd  all  of  the  property  and  effei-rs 
of  the  company  to  Surbridge,  After  wliom  iLe 
company  was  named,  and  who  was  then  i 
director  In  and  the  president  of  Ow  same. 
the  following  terms  of  sale:  Surbridge.  lUv 
pi-esident  and  a  director  of  the  ooucan.  a;if 
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to  par  for  tbe  atock  imbicrlbed  or  taold  br  tba 
otber  dlrecton  at  tbe  rate  of  20  per  eent 
of  the  par  Talne  of  tbe  miie,  hy  slTlng  hli 
pwBODal  notai,  which  were  to  be  paid  In 
bicyclee  to  be  maoutactared  ODt  of  material 
bougbt  by  the  company  prior  to  Buch  sale. 
That  tbe  blcyclea  manatactDred  h7  wld  Bw- 
brldge  aforesaid  were  delivered  to  the  appel- 
lee, and  by  him  remored,  dmrlng  tbe  night- 
time, from  tbe  premises  of  the  conqwiiy,  and 
are  tbe  name  replevied  In  tbU  cue.  It  la 
srarc^  necesBary  to  dlacnsa  a  qneatlon  of 
tbla  character,  as  tt  apeaka  for  Itself,  and  tlw 
proof  offered  sbonld  have  been  admitted. 

We  tall  to  aee  the  bnjKntanoe  of  the  third 
exception.  It  la  qnlte  Immaterial,  so  far  aa 
we  can  perceive,  as  to  how  many  hands  were 
working  for  the  company,  and  we  find  no 
error  in  tbe  mllng  of  tbe  court  In  refusing 
to  allow  the  question  to  be  asked. 

The  very  gist  of  this  action,  as  Indicated  by 
the  amidlant's  ofter  of  i^oo^  Is  the  fraudu- 
lent misconduct  of  the  directors  In  effecting 
a  sale  of  ttie  company's  OXects  to  one  of  their 
own  number,  by  which  the  rights  of  Its  cred- 
Itora  woe  utterly  Ignwed  and  sacrificed.  In 
this  state  of  caae,  it  was  clearly  comi>etent 
for  the  appellant  to  show  the  actual  value 
of  the  property  sold  to  8art>ridge,  and  re- 
plevied In  tbla  case,  as  compared  with  the 
amount  to  be  paid  by  him  for  the  blcydea. 
This  ofl^  constitutes  tlie  fourth  exception, 
Aod  we  think  the  testimony  was  dearly  ad- 
minltdeh 

The  fifth  exertion  ia  taken  to  the  refusal 
of  the  court  to  permit  the  appellant  to  read  to 
tbe  Jury  the  notes,  payable  In  bicycles,  which 
the  witness  Schbidd  had  accepted  from  Sur- 
bridge  In  payment  of  bis  stock  In  tbe  com- 
pany. Schlndd  had  prevtoosly  testified,  with- 
out objection,  that  he  was  one  of  tbe  original 
lDeorp(»atom  of  the  conq^ai^,  and  <me  of  the 
directors,  who,  together  wltb  tbe  others,  had 
participated  In  tbe  sale  of  the  company's  ef- 
fects and  property  m^le  to  Surbrldge,  who 
bad  paid  none  of  the  purchase  notes.  We 
thliUc  the  court  erred  in  refusing  to  allow  the 
appellant  to  read  tbeae  notea  to  the  Jury,  for 
the  reason  that  tbe  ccmtroversy  with  the 
appellee  Is  but  part  of  a  general  Intrigue  to 
cheat  and  defraud  the  creditors  of  the  com- 
pany; and  all  of  the  directors  who  participat- 
ed in  the  consummation  of  the  fraud  are,  la 
a  greater  or  less  degree,  affected  by  It  So 
that,  while  Sdilndel's  notes  were  nnn^taka- 
ble  evidence  of  his  own  misconduct,  they  were 
more.  Taken  In  connection  with  the  other 
proof  In  the  record,  they  clearly  demonstrate 
that  they  are  only  Integral  parts  of  a  com- 
mon design  for  wrouKdoIng,  In  which  the  ap- 
pellee la  shown  to  have  been  an  active  par* 
tldpant 

1\  Is  only  necessary  to  say  that  the  sixth, 
seventh,  and  eighth  exceptions  should  have 
been  overruled.  We  think  the  mortgages, 
Judgments,  and  account  should  have  been  ad- 
mitted. The  Issue  here  Is  one  of  fraud,  and 
the  proof  offered  la  clearly  applicable  to  the 
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Issue,  and  on  that  issue  directly  depends  the 
rli^t  to  tbe  possession  of  the  propoty  re- 
plevied. The  admissions  of  the  appellairt  ro- 
colver  contained  In  tbe  record  do  not  affect 
or  Impair  the  ri^ts  of  creditors  wbose  pro- 
tection it  was  his  duty  to  enforca  The  as- 
sets of  the  coQ^Mny,  Insolvent  as  it  manifest- 
ly la,  must  be  applied,  not  to  reimburse  to 
directors  any  losses  wfalcb  they  may  have 
sustained,  but  they  must.  In  good  faitb,  be 
applied  to  the  payment  of  the  creditors  of  the 
company  according  to  thdr  respective  legal 
rights. 

It  might  aa  wdl  be  said  here,  at  tibe  con- 
clusion of  this  somewhat  remarkable  case, 
that— It  mattem  not  bow  the  assets  of  the 
company  have  been  concealed,  misappropriat- 
ed, CO*  misapplied— It  is  the  duty  of  the  appel- 
lant receiver  to  strike  down  all  disguises  and 
contrivances  which  Ingenuity  has  suggostcd, 
and  which  have  been  resorted  to,  tw  the  pur- 
pose of  depriving  the  creditors  of  their  legal 
rights,  that  directors  might  profit  tbweby.  In 
this  case  tlie  remedy  by  action  of  replevin 
Is  appropriate  and  proper.  The  instruction 
granted  by  the  court  was.  we  think,  erroneous, 
and  should  not  have  been  granted.  There  was 
sufficient  evidence  before  t^e  Jury  for  the 
case  to  have  been  submitted  to  them.  Oxas 
conclusion  Is  that  the  Judgment  below  must 
be  reversed.  Judgment  below  revei'sed,  and 
new  trial  awarded. 


BAX.TIUOBB  &  O.  R.  CO.  v.  GAIN. 
(Ocmrt  of  Appeals  of  Maryland.  March  26, 

tm.) 

ITku.tfl'1.  Arrbst — F1X.9E  Imprisonhekt  —  Ix- 

STRCCTIONB— HaHMLCSB  ERROB— DikECTIXO 

Verdict— Spkciai.  ISTEKUOOAToniES. 

1.  Where  a  railway  conductor,  being  unable 
to  eject  several  passengers  guilty  of  disorderly 
coudnct  on  bis  txahi,  telegraphs  to  a  station 
ahead  for  an  officer,  who  Immediately  on  the  ar- 
rival of  the  train  arrests  one  of  sacb  passengers 
on  the  condnfrter's  complaint,  the  arrest  is  lawful, 
though  without  a  warrant. 

2.  A  charge  wbldi  makes  the  right  of  arrest 
in  such  case  depend  on  the  fact  of  plaintiff's  hav- 
ing been  charfied  by  the  conductor  with  being 
disorderly,  instead  of  as  being  disordaly  in  fact, 
is  properly  refused. 

3.  Brror  in  admitting  improper  evidence  Is 
harmless  where  tbe  fact  sought  to  be  proven 
thereby  is  subsequently  established  by  unobjec- 
tionable evidence. 

4.  When  the  eviiience  ia  conflicting  as  to 
whether  one  suing  for  false  Imprisonment  In  hav- 
ing him  arrested  on  a  charge  of  Hlaorderly  con- 
duct wns  in  fact  gallty  of  any  disorderly  con- 
duct, sufhcient  to  justify  the  arrest,  tbe  case  is 
properly  left  to  the  jury. 

5.  It  ia  error  to  refuse  to  Bubmit  to  the  Jury, 
pursuant  to  Acts  16M,  c.  185,  spedal  Interroga- 
tioQs,  seasonably  presented  by  defendant  bo- 
fore  tlie  argumeuta  to  the  jury,  and  submitting 
material  questions  of  fact  which  he  hnd  the  right 
under  the  statute  to  have  the  jnry  pats  upon. 

Appeal  from  circuit  court,  Howard  county. 

Action  by  Richard  W,  Cain  against  the 
Baltimore  &  Ohio  Railroad  Company  for  false 
imprisonment  in  having  plaintiff  arrested  ou 
a  charge  of  disorderly  conduct  on  one  of  de- 
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fendottt's  trains.  From  a  verdict  and  Judg- 
ment for  plaintfif,  defendant  appeals.  Ee- 
Tersed.  and  new  trial  awarded. 

Argued  befoi«  ROBINSON,  C.  J.,  and  BRY- 
AN. BRISCOE.  McSUfiRRY.  FOWLER, 
ROBERTS,  PAGE,  and  BOTD,  JJ. 

John  K.  Co  wen,  Greo.  D.  Pennlman,  John 
G.  Rogers,  and  7.  8.  Vevm&n,  for  appellant 
Alex.  KUgonr  and  Jos.  D.  McGnire,  tar  ap- 
pellee^ 

McSHBBBT,  J.  Tbls  Is  an  action  ot  trea- 
paaB  fw  ftdse  Imprisonment  Tbe  declara- 
tion alleges,  in  siibstanc^  tbat  the  plaintiff 
was  a  passotger  upon  one  of  tbe  can  oS  tbe 
defendant;  tbat  be  was  received  as  sucb 
passenger  at  Washington  Grove  station,  for 
tbe  purpose  of  being  carried  fnnn  tbat  place 
to  Washington  city,  and  that  It  thereupon 
became  the  duty  of  tbe  defendant  to  carry 
the  plaintiff  safely  to  his  destination;  yet 
tiie  defoidant  did  not  carry  the  plaintiff 
safdy  to  Washington,  bnt  instead  thereof, 
when  the  car  cmveying  the  ^Intifl  reached 
tbe  d^Mt  of  flie  dE^ttidant  in  said  city,  the 
defendant,  1?  Its  agents  and  saints,  as- 
saulted and  beat  the  plaintiff,  and  forced  him 
to  go  from  said  car  and  depot  into  the  pub- 
lic street,  and  gave  him  Into  the  custody  of 
a  polloe  <^cer,  who  took  him  to  a  police  sta- 
tion, uid  caused  the  plaintiff  to  be  there  im- 
prisoned, without  any  probalde  cause,  for  the 
space  oi  two  hours,  whereby  he  was  greatly 
bruised,  hurt,  and  Injured.  The  defeadant 
pleaded  not  guilty.  During  the  progress  of 
the  trial,  which  results  In  a  verdict  and 
Judgment  for  the  plaintiff,  four  exceptions 
were  reserved,  and  the  defendant  then  took 
n  pmdlng  appeal. 

niere  is,  as  might  be  expected,  and  as  Is 
usual  in  cases  of  this  diaractor,  some  dlamet* 
rically  conflicting  teatlnumy  respecting  a  por- 
tion of  tbe  matorlal  focts;  bnt  mly  so  modi 
of  this  as  Is  necenary  to  give  apinrdiension 
uf  the  legal  principles  lnv<dved  need  be  al* 
inded  to  or  stated.  It  is  not  diluted  by 
either  side  that  early  <m  Sunday  morning, 
August  21. 1882,  tbe  idalntlff  and  three  com- 
panl<nis  drove  to  a  camp  meeting  b^  at 
Washington  Grove,  In  Mtmtgomety  county, 
and  that,  shcotly  after  reacUng  tbe  ground, 
th^.  togetbw  with  several  othws,  went  to 
the  raUroad  station  near  by,  and  the  four, 
namely,  the  plaintiff  and  three  others  by  the 
name  of  Watklns,  took  passage  on  tlie  cars 
of  tiie  defendant  for  the  dty  of  Washington, 
in  tbe  District  of  Columbia.  They  entered 
the  ladles'  car,  and  from  this  point  the  con- 
flicting statements  of  the  witnesses  begin. 
Accwding  to  the  plaintiff's  evidence,  these 
four  parties  demeaned  tbunselves  In  the 
car  with  ptf  feet  pi'oprlety  until  the  conductor 
charged  one  of  them  (Robert  Watklns)  with 
smoking.  Watklns  denied  the  accusation, 
and  some  words  followed,  whereupon  the  con- 
ductor threatened  to  put  Watklns  off  the 
train.  The  plaintiff  then  told  the  conductor 
that  he  (tbe  conductor)  would  go  off  too  It  be 


put  Watklns  off  for  nothing.  After  further 
words,  the  conductor  said  he  would  have 
tbe  party  arrested  when  they  got  to  Washing- 
ton, and.  Just  as  the  plaintiff  stuped  off  tbt* 
train  In  the  depot  at  Washington,  be  was 
arrested  by  a  police  officer,  to  whom  the  coi.- 
ductor,  then  standing  by  and  pointing  to  tbe 
plaintiff  and  the  elder  Watklns,  said,  "Thcw 
are  tbe  men."  They  were  taken  to  the  po- 
lice station,  and  after  having  given  their 
watches  and  effects  as  ball,  and  after  baring 
been  in  custody  IS  of  20  minutes,  they  were 
released.  The  conductor  appeared  again<t 
them  at  tbe  station  house.  The  plaintiff  him- 
self testified  that  "fbe  police  fined  tb^  fire 
dollars  apiece,  and  he  left  his  watch  as  se- 
curity, and  aftemurds  produced  tlte  monef 
and  got  tbe  watch."  Upon  the  part  of  tbe 
defendant  it  was  proved  1^  a  number  of  wii- 
D  esses,  some  of  whom  were  passengers  on 
the  same  train  of  cats,  tlmt  the  conduct  of 
the  plaintiff  and  his  three  oompaukms  was 
most  disgraceful,  shocking,  and  disorderly 
fMm  tbe  time  they  reached  the  camp-meetini: 
ground  until  tiiey  arrived  fn  Washington. 
They  were  drunk  before  boardins  tiie  tntin. 
and.  as  stated  by  one  ct  the  witnesses. 
was  not  decent  for  them  to  be  vrbere  time 
w«^  ladles;*'  and  wben  they  were  remuo- 
Btrated  with,  and  requested  to  desist  fhnu 
using  profane  language  In  tbe  presoice  of 
ladles,  they  all.  Including  the  pialntUT,  In 
loud  and  boisterous  tones,  r^led  by  saying. 
"God  damn  the  ladles."  Tbe  d^^dant  fur- 
ther proved  that,  after  these  men  enteretl 
the  ladles*  car,  tiiey  cursed  and  swore  and 
drank  liquor  openly,  and  tbat  one  of  th^u 
was  smoking;  that  the  conductor  expostulat- 
ed with  them,  and  urged  tbon  to  be  quiet 
or  to  go  into  the  smolclng  car,  vlwre  tbey 
could  drink  and  smoke  as  much  as  th^  pleas- 
ed: that  they  said  they  had  paid  their  tares, 
and  would  ride  where  It  suited  them.  The 
conductor  again  ^nwaled  to  them  to  be  oi^ 
derly.  or  he  vrould  be  obliged  to  put  than  off 
the  car;  whereupon  tbe  plaintiff  replied:  "If 
you  put  him  off  [meaning  Watklns^  wlio  was 
smoking],  yon  will  hare  to  go  toa"  It  was 
fuither proved  tbatnumeronscomplalatswere 
made  by  ladles  snd  g^ttemen  about  Oie  ood- 
duct  of  these  fbur  men,  and  that  one  lad? 
left  the  car,  and  went  Into  tiie  forward  car 
Afterwards  other  ladies  who  got  on  the 
train  at  otbec  stations  were  put  la  the  for- 
ward car.  because  It  was  not  fit  for  them  to 
enter  tbe  one  where  the  men  were.  The  cm- 
ductor  did  not  undertake  to  put  them  off. 
because  he  did  not  brieve  hima^f  able  to 
cope  with  these  four  Intoxicated  and  law- 
less men.  Just  before  the  train  arrived  in 
Wasntngton.  the  plaintiff  was  still  behavin? 
In  a  disorderly  manner,  and  using  pruf&ije 
language.  In  the  hearli^  of  the  passe^ws 
on  the  same  car.  There  vrere  betwraa  Zo 
and  00  passengers  on  tbe  train,  most  of  wbom 
were  on  their  way  to  churdi  In  Washlogtoa 
Finding  himself  unable  to  control  these  mtr 
or  to  suppress  their  dis<ffder,  and  f«>eliiL£ 
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powerteM  to  eject  then)  becauae  of  tbelr 
threatoied  resistance,  the  conductor  telegraph- 
ed from  Forest  Grove  to  Washington  for  an 
(^cer  to  arrest  them,  and,  wben  the  train 
drev  np  hi  the  depot  In  that  dty,  the  pf^lce- 
nuui  vas  tbtte,  and  the  conductor  pointed 
oDt  to  blm  the  plaintiff;  and  the  officer  then 
and  there  arrested  the  plaintiff,  and  toofe  him 
to  the  station  honse.  With  these  facts  be- 
fore the  Jury,  there  were  two  prayers  pre- 
sented hy  the  plaintiff,  both  of  which  were 
granted;  and  there  weX9  nine  presented  by 
the  defendant^  all  cf  which,  except  the  sixth, 
were  rejected.  The  rlew  we  take  of  the  case 
dlspoises  with  a  separate  consideration  of 
each  of  these  prayers,  Inasmuch  as  the  de- 
fendant's fifth  prayer  lalses  llie  cmdal  ln< 
qntry  contained  In  the  record;  and  what  we 
shall  say  in  discussing  that  prayer  will,  with 
a  few  brief  additional  obserratlons,  dispose 
of  most,  If  not  all,  of  the  others.  The  fifth 
prayer  maintains  ttat.  If  the  plaintiff  was 
rlotons  and  dlstwderiy,  the  oondoctor  had 
the  rl^t  to  eject  him;  that,  If  the  conductor 
was  unable  to  do  this  reason  of  the  threat 
of  resistance,  then  the  cmdnctor  was  Jus- 
tified in  requesting  the  flnt  police  officer 
wliom  be  could  find  to  arrest  the  plaintiff; 
and  it  proceeds:  "If  the  Jury  further  find  that 
the  police  officer  at  the  Washington  depot 
was  ttie  first  police  officer  the  conductor  saw, 
and  that  the  conductor  used  due  diligence 
in  procuring  a  police  officer,  and  that  the 
condoctor  directed  the  police  officer  to  arrest 
the  plaintiff  for  said  disorderly  conduct,  that 
the  defaidant  is  not  liable  for  thla  arrest, 
and  the  Terdlct  of  the  Jury  must  be  for  the 
defendant"  From  this  prayer,  considered  in 
connection  with  the  evidence  to  which  al- 
lusion has  been  made.  It  is  obvious  at  a 
glance  that  the  predominant  and  controlling 
question  before  us  Involves  the  legality  of 
the  c<mceded  arrest  made  In  the  city  of  Wash- 
ington. Under  the  undisputed  proof,  tliat 
nrrest  was  made  without  a  warrant  having 
been  first  procured.  It  was  not  made  for  on 
alleged  felony,  nor  for  a  misdemeanor  or 
breach  of  the  peace,  committed  within  view 
of  the  officer  who  to(A  the  plaintiff  Into  cus- 
tody, but,  If  the  evidence  of  the  defendant's 
witnesses  be  credited,  It  was  made  for  a 
flagrant  breach  of  the  peace,  which  began  at 
Washington  Orove,  and  continued  into  Wash- 
ington city,  on  the  morning  train  of  the  de- 
fendant, and  was  made  at  the  instance  of  the 
conductor,  the  very  moment  he  reached  a 
place  where  he  could  deliver  these  intoxicated 
offenders  Into  the  custody  of  a  police  of- 
ficer. Was  the  arrest  so  made  Illegal? 

It  is  settled  tliat  an  officer  has  the  right  to 
arrest  without  a  warrant  for  any  crime  com- 
mitted within  hfs  view.  It  was  his  duty  to 
do  80  at  the  common  law,  aod  this  Is  still  the 
law  (Roddy  v.  Flnnegan.  43  Md.  QOi;  Phil- 
lips V.  Trull,  11  Johns.  486;  Derecourt  t.  Cor- 
blshley,  6  EL  &  Bl.  18S);  and  In  cases  of 
felony  he  may  arrest  upon  information,  with- 
out warrant,  where  he  has  reasonable  cause 


(Rex  T.  Blmie,  1  Moody  St  R  160;  Rohan  v. 
Sawin,  5  Cush.  281).  And  so  any  person, 
though  not  an  officer,  in  whose  view  a  felcmy 
Is  committed,  may  arrest  the  offender.  Bu< 
loff  r.  People,  4B  N.  T.  218.  But  the  right  of 
a  person  not  an  aOcv  to  make  an  arrest  is 
not  omfined  to  cases  of  f d<my,  for  he  may 
take  into  ciutody,  without  a  warrant,  one  who 
in  Us  presencB  Is  gullly  of  an  affray  or  a 
breach  the  peaces  Knot  t.  Oay,  1  Root,  66. 
"It  seems  agreed  that  any  one  who  sees  oth- 
m  fighting  may  lawfully  part  than,  and  also 
stay  them  till  the  heat  be  over,  and  then  de- 
liver them  to  the  constable,  who  may  carry 
them  btfore  a  Justice  of  the  peace,  hi  ordw 
to  their  finding  sureties  for  the  peace."  1 
Boss.  Crimes,  272;  1  Archb.  Cr,  Prac.  Sc  PI. 
82;  1  Hawk.  P.  a  c.  63,  11. 17;  2  Hale,  P. 
a  80;  East,  P.  O.  806:  Thnothy  v.  Simpson, 
1  Oromp.  M.  ft  B.  757.  The  case  last  cited 
was  one  of  trespass  for  assault  and  false  Im- 
prisonment, and  taking  the  plaintiff  to  a  po- 
lice station.  Plea,  that  the  defendant  was 
possessed  of  a  dwelling  house,  and  the  plain- 
tiff entered  the  same,  and  then  and  there  In- 
sulted, abused,  and  ill  treated  the  defendant 
and  his  servants,  and  greatly  disturbed  them 
In  the  peaceable  mjoyment  thereof,  to  brracli 
of  the  peace;  whereupon  the  defendant  re- 
quested the  plaintiff  to  cease  ills  disturbance, 
and  to  depart  from  and  out  of  the  house, 
which  the  plaintiff  refused  to  do;  that  thei-e- 
upon  the  defendant.  In  order  to  preserve  the 
peace  and  restore  good  order  lu  the  house, 
gave  charge  of  the  plaintiff  to  a  policeman, 
and  requested  the  policeman  to  take  the 
plaintiff  into  his  custody,  to  be  dealt  with  ac- 
cording to  law,  and  the  policeman  gently  laid 
his  hands  on  Uie  platotiff,  and  took  him  into 
custody.  It  appeared  In  evidence  that  the 
plaintiff  entered  the  defeodant's  shop  to  pur- 
cliase  an  ai*ticle.  when  a  dispute  arose  be- 
tween the  plaintiff  and  the  defendant's  shop- 
man; that  plaintiff  refused  on  request  to  go 
out  of  the  shop;  the  shopnum  endeavored  to 
turn  him  out,  and  an  affray  ensued  between 
them;  that  the  defendant  came'  into  the  shop 
during  the  affray,  which  continued  for  a  sliort 
time  after  he  came  In;  tliat  the  defendant 
then  requested  the  plaintiff  to  leave  the  shop 
quietly,  but,  he  refusing  to  do  so,  the  defend- 
ant gave  him  in  charge  to  a  policeman,  wlio 
took  him  to  a  station  hous&  Parke,  B.,  in  tbe 
course  of  his  lucid  opinion,  said:  *lt  is  ud- 
qnestionable  that  any  bystander  may  and 
ought  to  Interfere  to  part  those  who  make  an 
affray,  and  to  stey  those  who  are  going  to 
Join  In  it  till  the  affray  be  ended.  It  Is  also 
clearly  laid  down  that  he  may  arrest  the  af- 
frayei's,  and  detain  them  until  the  beat  be 
over,  and  then  deliver  them  to  a  constable." 
Then,  after  quoting  from  Hawk.  P.  O.  the 
same  passage  we  bare  transcribed  from  1 
Russ.  Crimes,  the  learned  baron  went  on: 
"And  pleas  founded  upon  this  rule,  and  sign- 
ed by  Mr.  Justice  Butler,  are  to  be  found  in 
0  Went  PL  344,  345.  And  De  Qrey,  O.  J.,  on 
the  trial,  held  the  Justification  to  good.  ,It 
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Is  clear,  therefore,  that  any  person  present 
may  arrest  the  aflbrarer  at  the  moment  of  the 
affray,  and  detain  him  tUl  his  passion  has 
cooled  and  his  desire  to  break  the  peace  has 
erased,  and  then  d^ver  hbn  to  a  peace  ofB- 
cer.  And,  If  that  be  so,  what  reason  can 
there  be  why  he  may  not  arrest  an  albayer 
after  the  actnal  Tlolence  is  aver,  but  while  he 
shows  a  dlQiosltlcm  to  renew  It,  by  persisting 
In  remaining  on  the  spot  where  he  has  com- 
mitted It?  Botb  cases  fall  within  the  same 
principle,  which  la  that,  for  the  sake  of  the 
preserratlon  of  the  peace,,  any  indlrldnal  who 
sees  It  broken  may  restrain  the  liberty  of  him 
whom  he  sees  breaking  it,  so  long  as  his  con- 
4nct  shows  that  the  puUIc  peace  Is  likely  to 
be -endangered  by  his  acts.  In  tmth,  while 
those  are  assembled  together  who  have  com- 
mitted acta  of  violence,  and  the  danger  of 
their  renewal  continiies,  the  affray  itself  may 
be  said  to  continue;  and  during  the  affn^ 
the  constable  may  not  mes^  on  his  own 
view,  but  on  the  Information  and  c(»nplalnt 
of  another,  arrest  the  <^ender;  and,  of  conrs^ 
the  person  so  complahilng  is  Justified  In  giv- 
ing the  charge  to  the  cmstable.  Hale,  P.  O. 
86.  •  *  •  It  Is  clear  upon  the  facts  that 
there  was  a  defense  aa  the  ground  of  the  de- 
fendant's right  to  arrest  for  a  breadi  at  the 
peace  in  his  presence."  See,  also,  Giant  t. 
Moeer,  5  Man.  &  O.  127;  Slmmoiu  t.  MU- 
llngen,  2  a  B.  5M;  Webster  t.  Watts,  6S  B. 
C.  L.  311;  Cohen  v.  Husklsson,  2  Mees.  &  W. 
477;  Bhaw  v.  Ohalrltle,  3  Oar.  &  K.  21; 
Bums  T.  Erboi,  40  K.  T.  466;  Smith  t.  Dott- 
eUy,  66  111.  464;  Tied.  Um.  84;  State 
Sims,  16  B.  a  486,  a  case  strlUngly  apposite. 
In  Bums  T.  Brlmi,  supra,  it  was  held  that, 
"aa  a  genetal  principle,  no  penon  can  be  ar- 
rested or  taken  Into  custody  without  a  war- 
irant  But,  if  a  felony  or  a  tunach  of  the 
peace  has  In  ftict  been  ccnnmltted  by  the  pet- 
sen  arrested,  the  arrest  may  be  Justlfled  by 
any  person,  without  warrant,  whether  there 
was  time  to  mocnre  a  warrant  or  not;  but,  if 
an  Innocent  pawn  be  anested  npon  id*- 
piclon  \fy  a  prlVate  bidlrldual,  sudi  Individual 
Is  not  ucnsed  unless  autdi  offense  has.  In  tact, 
been  committed,  and  there  was  reasonaUe 
ground  to  suspect  the  perscn  arrested.  Hale^ 
P.  O.  72;  1  Ohlb  Cr.  Iaw,  U;  HoUey  v.  Mix, 
3  Wend.  KSS.** 

Now,  If  It  !»  true  that  the  ^aintlfl  was 
guilty  of  the  reimhenalUe  and  dlsordaiy> 
conduct  attributed  to  blm  by  the  witneases, 
Ike  was  Incontest&bly  engaged  in  a  flagrant 
and  an  outrageous  breach  of  the  peace,  as 
pronounced  as  If  there  had  been  an  actual 
nffi-ay  during  tbe  whole  time  he  was  In  the 
-defendant's  car;  and  It  was  dearly  lawful, 
under  these  conditions,  for  the  conductor  to 
■expel  him  and  hla  drunken  companions  from 
the  train  if  he  liad  a  sofBclent  fdrce  to  over- 
come their  threatened  resistance,  or  else  to 
arrest  them  all  without  warrant,  and  then 
deliver  tbem  to  the  first  peace  offlcw  he 
<!ould  procure  within  a  reasonable  time.  If 
this  were  not  so,  then,  as  sold  by  Lord  Cbtef 


Justice  Denman  In  Webster  v.  Watts,  supra, 
"the  peace  of  all  the  world  would  lie  in  ieop- 
ardy."  And  It  would  be  in  jeopardy,  be- 
cause If,  In  snch  and  rimllar  inatances,  no 
arrest  conld  be  lawfully  made  without  a 
warrant,  the  culprit,  *if  transient  and  un- 
known, would  escape  altogether,"  before  a 
warrant  could  be  obtained  (Mitchell  t.  Lem- 
on, 34  Md.  181),  and  there  would  boob  cea^c 
to  be  any  order  or  any  secuitly  or  protection 
afforded  the  public  on  swlftly-morlng  rail- 
road tralna,  <x  even  elsewhere,  unless  a 
peace  officer  were  constantly  present.  Tbe 
delay  necessarily  incident  to  obtaining  a 
warrant  would  be  in  many,  if  not  In  most, 
cases  of  this  and  a  kindred  character  eqnlr- 
alent  to  an  absolute  Immunity  bom  arrest 
and  punishment;  .  and,  should  tbe  name  <^ 
the  offttider  be  unknown,  be^  most  prot- 
ably,  would  never  be  apprebended  if  odi->> 
suffered  to  depart  The  law  te  not  bo  inv 
potent  and  Ineftectlve  aa  that  Betng  phys- 
ically unable  to  expel  these  alleged  riotous 
persons  fr<»n  the  train,  the  con&Ktor  telv- 
graphed  for  a  i>eace  officer,  and  without  d>- 
lay,  and  while  the  plaintiff  was  stiU  drunk, 
cauaed  his  arrest  tbe  Instant  the  officer  thus 
sommoned  came  in  view  of  the  idaintiT. 
If,  then,  any  bystander  could.  In  tbe  lan- 
guage of  Baron  Park^  *tor  the  sake  of  the 
preservation  of  the  peace,  *  •  •  restrain 
the  liberty  of  blm  wfaun  be  aees  breaking:" 
the  peace,  the  act  of  the  conductor  In  telo- 
graphiog  for  the  policeman,  and  ^■rtttaln  a 
sbcxt  qnc8  of  time  tbereaftw  handing  the 
plaintiff  over  to  the  officer,  was  In  no  re- 
spect different  from  a  formal  oiraat  of  th^ 
plaintiff  by  -the  conductor.  In  the  mUot  of 
the  riot  and  disorder,  and  the  prompt  deUr- 
ery  of  htm  afterwards  to  the  <tfBcer.  If 
the  plaintiff  was  not  In  fact  arrested  by  tbe 
condoctor  because  of  the  preeence  of  supe- 
rior resisting  force,  that  fact  mtikt 
the  subsequent  act  of  the  eoodnctor  in  ptdnt- 
ing  out  the  plaintiff  to  tlie  officer  wrongful 
or  illegal.  The  charge,  according  to  the 
plalntifTs  own  testimony,  vras  snatained.  A 
fine  was  Imposed,  and  he  paid  it  Tbe  a^^ 
cusatlon  was  therefore  well  founded.  aiKl 
what  was  done  l^  the  conductor.  If  the  fact* 
testified  to  by  Uie  defndanf  a  witnesses  be 
credited,  was  undeniably  lawful,  under  a:i 
the  drcumstances.  If  this  be  ao.  then  tlMiv 
is  obviously  no  cause  of  aetlrai  against  ibe 
defendant  because  no  wrong  has  been  doue 
to  the  philntlff.  This  is  the  theory  of  tbe 
defendant's  fifth  prayer.  That  prayer, 
Ing  correct  in  ivlndple  and  proper  In  form, 
ought  to  have  been  granted.  For  tbe  sainc 
reasons,  the  second,  third,  fourth,  and  set- 
enth  prayers  should  have  been  granted. 

The  eighth  was  properly  rejected.  It 
makes  the  right  to  arrest  depend  on  the  Uxt 
that,  while  on  the  train,  the  plaintiff  wa« 
charged  by  the  conductor  with  being  dis- 
orderiy,  whereas  the  right  to  amst  depen<1- 
ed  on  the  fact  that  tiie  plaintiff  vraa  in  real- 
ity  disorderly.   His  having  been  charged  by 

Digitized  byCjOOglC 


KILPATitTCK  e.  MAYOR,  ETC.,  OF  BALTIMORE. 


80& 


the  cendoctor  with  being  disorderly  Is  qtilte 
a  different  thing  from  his  having  been  In 
fact  disorderly.  The  ninth  prayer  was  prop* 
erly  rejected.  It  failed  to  submit  to  the 
Jury  that  the  arrest  was  made  for  the  al- 
leged breach  of  the  peace.  Though  the  ar- 
rest bad  been  made  without  an  assigned 
cause,  the  prayer  eronerated  the  defendant. 

The  plaintiff's  flrst  prayer  ougbt  to  have 
been  rejected.  Its  fallacy  Ilea  In  the  postu- 
late that  an  arrest  for  a  breach  of  the  peace, 
committed  out  of  the  view  of  a  peace  offi- 
cer, necessarily  could  not  be  legally  made 
without  a  warrant 

The  second  prayer  of  the  plaintiff  related 
to  the  measure  of  damages,  and  was  cor- 
rect. 

The  ruling  In  the  flrst  exception  Is  af- 
firmed.  Though  the  evidence  objected  to 
Iiad  been  Inadmissible,  the  same  fact  was 
subsequently  proved  In  an  unobjectionable 
way  by  Officer  Howe.  Oonsequently,  no  In- 
jury was  done,  and  without  Injury  there  can 
be  no  reversible  error. 

At  the  conclusion  of  the  plaintiff's  case,  the 
defendant  offered  two  prayers,  asking  the 
court  below  to  withdraw  the  case  from  the 
Jury.  They  were  rejected,  and  this  ruling 
is  the  one  complained  of  In  the  second  ex- 
ception. We  find  no  error  In  this.  If  the 
plaintiff  had  been  guilty  of  no  breach  of  the 
peace,  his  arrest  at  the  Instance  of  the  con- 
ductor was  unlawful;  and  having  been  made 
In  the  defendant's  depot,  while  the  plaintiff, 
a  passenger,  was  still  entitled  to  be  pro- 
tected by  the  defendant  against  assaults  and 
Injuries  by  the  defendant's  own  employes. 
If  wrongfully  made,  by  or  at  the  request  of 
the  defendant's  own  servants,  while  they 
were  In  and  about  the  performance  of  their 
prescribed  duties,  the  master  would  be  lia- 
ble. There  was  some  evidence  before  the 
Jury  that  the  arrest  had  been  made  without 
a  warrant,  and  therefore  the  second  prayer 
was  properly  rejected.  One  of  these  pray- 
ers was  again  presented  at  the  close  of  the 
case,  and  was  again  rejected,  and  we  think 
properly  refused. 

The  remaining  exception  relates  to  the  re- 
fusal of  the  court  below  to  submit  special 
interrogatories  to  the  jury,  under  Act  1894, 
c.  185.  We  have  had  occasion  to  consider 
that  act  during  the  present  term  of  this 
court,  and  need  not  refer  again  to  Its  provi- 
sions. The  interrogatories  propounded  by 
the  defendant  were  presented  before  the  ar- 
guments to  the  Jury  began,  and  therefore  at 
a  seasonable  time;  and  the  third,  fourth, 
and  fifth,  submitting  material  questions  of 
^t  which  the  defendant,  under  the  stat- 
ute, had  the  right  to  require  the  jury  to  pass 
on  and  respond  to,  should  have  gone  to  the 
jury  for  specific  answers.  There  was  error 
In  refusing  this  request.  The  other  ques- 
tions submitted  were  Immaterial. 

For  the  error,  then.  In  rejecting  the  de- 
fendant's second,  third,  fourth,  fifth,  and 
seventfa  prayers,  and  to  granting  the  plain- 


tiff's flrst  instruction,  and  for  the  error  in 
refusing  to  submit  the  third,  fouRh,  ami 
fifth  special  Intorogatories  to  the  Jury,  the- 
Judgment  must  be  reversed,  and  a  new  trial 
will  be  awarded.  ^Judgment  reversed,  with 
costs  above  and  below,  and  new  trial 
awarded. 


KILPATRICE  et  at  t.  MATOB,  ETa,  OF 
BALTIMORE. 
(Conrt  of  Aiq;>ea:lB  of  Maryland.  Marcb  27,. 
1895.) 

CoBBTR0OTioir  or  Dbbd— CoxniTiOK  Sdbsbqvbst 
--CoxvBTA!<roe  fob  Certain!  Pobposi. 
In  response  to  a  resolution  of  a  dty  cotm~ 
ell,  directing  a  lease  "for  public  nse"  with  the 
right  reserved  "to  ^nrchase,"  certain  land  de- 
ambed  in  the  resolution  was  conveyed  to  the  ci^ 
by  two  deeds.  The  first  conveyed  a  portion  of  the 
land  with  a  habendom  clause,  atatiag  that  it 
was  to  be  held  by  the  city  *'as  and  for  a  street, 
to  be  Icwt  as  a  public  highway" ;  and  tibe  second, 
after  settinK  out  the  resolation,  leased  to  the 
city,  with  the  right  reserved  to  purchase  in  fee, 
all  the  eronnd  mentioned  In  the  resolntloQ,  except 
that  which  had  t)een  granted  by  the  prior  deed' 
to  the  dty  in  "fee  simple."  All  the  land  thua- 
conveyed  was  used  by  the  city  fer  a  public  park. 
Hdd,  that  the  habendum  clause  of  the  first  deed 
did-  not  create  a  condition  subsequent  ao  as  to- 
work  a  forfeiture  in  case  the  property  was  not 
maintained  as  a  public  street 

Appeal  from  superior  court  of  Baltimore 
city. 

Action  of  ejectment  by  Rebecca  H.  Ell- 
patrlck  and  Joseph  F.  Perkins  against  the 
mayor  and  city  council  of  Baltimore.  From 
a  judgment  for  defwdant,  plalntlfCs  appeal.. 
Affirmed. 

Argued  before  BRYAN,  BltlSOOB,  Mc- 
aHBRBY,  FOWLER,  ROBlilRTS,and  PAGE, 
JJ. 

Harry  M.  Benzlngo',  James  Si  Calwell,  J.. 
V,  L.  Flndlay,  and  Thomas  Mackenzie,  for 
appellant  Thomas  G.  Hayes,  fbr  appdlees. 

PAGE,  J.  This  Is  an  action  of  ejectment, 
brought  by  the  appellants  to  recover  from  the 
appellees  a  strip  of  land  nmnlng  through 
Perkins  Spring  in^erty  In  the  dty  of  Bal- 
timore. The  case  was  beard  below  iqion  aa 
agreed  statement  of  facts,  and  from  t^e  pro- 
forma  Judgment  thereupon  rendered  this  ap- 
peal Is  taken.  On  the  16t3i  day  of  October, 
1S72,  the  mayor  and  dty  council  ot  Baltimore 
passed  a  resolution  authorizing  and  dli-ecting- 
the  city  comptroller  to  lease  "for  public  use" 
all  that  portion  of  the  Perkins  Spring  prop- 
erty located  within  the  bounds  of  Ogston, 
George,  and  Chatsworth  streets  (except  a 
portion  theretofore  leased),  "at  a  rate  not  to 
exceed  four  dollars  and  a  half  per  front  foot, 
for  the  building  lots  contained  within  mi& 
bounds."  with  the  right  reserved  "to  pur- 
chase at  six  per  cent.,  capitalized,  at  the  con- 
venience of  the  dty."  The  land  described  in- 
this  resolution  was  conveyed  to  the  city  Ini 
separate  parcels,  by  two  deeds,  dated  re- 
the  l«h  i^^^jan^.^^^ 
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the  14tl]  day  of  January  of  the  same  year. 
These  deeds  were  submitted  to  and  approved 
by  the  city  solicitor  at  the  same  time;  that 
is  to  say,  on  the  4th  of  January.  By  the  deed 
of  the  14th  day  of  January,  the  grantora,  first 
haTlng  set  out  the  resolution  above  cited, 
lease  to  the  city  for  90  years,  renewable  tar- 
ever,  with  the  right  reserved  to  purchase  the 
fee,  all  of  the  ground  mentioned  In  the  reso- 
lution, except  so  much  thereof  as  constituted 
Olark  street,  wblch  was  granted  by  the  deed 
of  the  11th  of  January  to  the  city  "In  fee 
simple."  Clark  street,  thus"  referred  to,  did 
not  In  fact  exist.  It  was  only  the  strip  of 
land  running  from  Ogston  to  Chatsworth 
street,  60  feet  wide,  which  the  gi-antors,  by 
the  deed  of  the  11th  of  January,  had.  In  con- 
sideration of  one  dollar,  granted  unto  the 
mayor  and  city  council  of  Baltimore  and  Its 
successors,  with  a  habendum  clause  as  fol- 
lows: "To  have  and  to  hold  the  parcel  of 
ground  above  described,  with  the  appurtenan- 
ces aforesaid,  unto  the  mayor  and  city  coun- 
cil of  Baltimore,  aforesaid,  and  its  succes- 
sors, forever,  as  and  for  a  street  to  be  kept 
as  a  public  highway."  Upon  the  execution 
and  delivery  of  these  deeds,  the  city  took  pos- 
session of  the  property,  and  since  then  has 
used  It  as  a  part  of  Perkins  Spring  Square. 
It  has  expended  large  sums  of  money  In  im- 
proving It,  by  the  construction  of  expensive 
paved  ways  for  pei>sons  using  the  square, 
and  of  a  large  mouud  of  earth  in  the  center, 
ornamented  and  embellished  with  receptacles 
for  dowers.  No  ordinance  or  resolution  was 
ever  passed  by  the  mayor  and  city  council 
authorizing  the  purchase  of  the  land  mention- 
ed In  the  declaration  as  a  public  highway, 
or  accepting  It  as  such;  on  the  contrary,  if 
It  should  be  used  as  a  street,  such  use  would 
render  the  triangular  parcel  Incapable  of  Im- 
provement as  a  public  square,  aa  provided 
by  the  ordinance  or  resolution  of  1S72.  It  is 
agreed  by  the  parties  that  the  court  shall 
draw  such  Inferences  of  law  or  fact  from  the 
"statement  of  facts  and  exhibits"  as  may  be 
right  and  proper,  and  all  questions  of  law,  as 
well  as  inferences  that  might  have  been  made 
In  the  court  below,  stiall  be  open  for  consid- 
eration and  decision  by  this  court. 

Under  these  circumstances  the  appellants 
contend  that  the  deed  of  the  11th  of  Jan- 
uary, 1873,  was  made  for  the  purpose  of  open- 
ing and  forever  keeping  open  Clark  street 
from  Ogston  to  Chatsworth  as  a  public  high- 
way; that  the  words,  "as  and  for  a  street 
to  be  kept  as  a  public  highway,"  found  In  the 
habendum,  create  a  condition;  and,  as  the 
city  has  failed  to  use  the  laud  In  accordance 
with  this  condition,  a  forfeiture  has  occm-red, 
and  the  title  has  reverted  to  the  grantors.  To 
sustain  this  contention,  it  obviously  is  neces- 
sary to  determine  that  the  words  in  them- 
selves Import  a  condition,  or,  when  taken  In 
connection  with  the  whole  deed,  tbat  they 
show  a  clear  and  unmistakable  Intention  on 
fhe  part  of  the  grantor  to  gram  an  estate  on 
condition.  Techulcal  words  are  not  absolutely 


essential  to  create  a  condition,  nor,  on  the 
otbei'  iiand,  does  their  use  necessarily  raise 
one.  Such  words  may  be  controlled  by  the 
context  of  the  Instrument  in  which  tbey  at*: 
used,  BO  that  sometimes  they  work  a  Hmin- 
tion  and  condition,  and  sometimes  a  covenant 
or  a  trust  only.  Paschall  v.  Passmore,  15  I*!. 
St.  285;  Bacon  v.  Hontingbm,  14  Conn.  92; 
Worman's  Lessee  r.  Teagarden.  2  Ohio  St. 
380;  Watters  v.  Bredln.  70  Pa.  St  236;  lAber- 
ee  V.  Carleton,  S3  Me^  211.  CoQdttl<ms  sob 
sequent  are  not  favored  In  law,  '^because  on 
breach  of  such  conditions  th^e  Is  a  forfeiture, 
and  the  law  Is  adverse  to  fwfeltures."  4 
Kent,  Comm.  130;  Stanley  v.  Colt,  5  WaU. 
118.  Therefoi-c  It  is  that  a  condition  will  not 
be  raised  by  Implication  from  a  mere  decian- 
tion  in  tile  deed  that  the  grant  Is  made  for  a 
special  and  particular  puri>ose,  without  bting 
coupled  with  words  appropriate  to  make  each 
a  condition.  Packard  v.  Ames.  16  Gray.  ST!; 
Blgelow  T.  Barr,  4  Ohio.  358.  And  as  a  fnr- 
ther  consequence  of  this  rule  it  has  always 
been  held  that  "In  doubtful  cases  the  di^Kisi- 
tion  of  the  courts  Is  to  construe  language  a< 
creating  a  trust  or  covenant,  rath^  than  a 
condition."  See  Mr.  Brantley's  note  to  the 
case  of  Barle  v.  Dawes,  3  Md.  Gh.  '230,  aihl 
authorities  th^e  cited;  ScoviU  v.  McMahoa 
(Conn.)  26  Atl.  481;  Greene  v.  O'Coddot  (It 
L)  25  Atl.  682;  Rawson  v.  Inhabitants  nf 
School  Dist  No.  5.  7  Allen,  128.  129.  In  the 
elaborate  and  able  opinion  delivered  in  the 
last-cited  case  by  Bigelow,  C.  J.,  the  court 
said:  "If  it  be  doubtful  wbetner  a  cianae  hi 
a  deed  be  a  covenant  or  condition,  courts  of 
law  will  always  incline  against  the  latt«  con- 
struction. Conditions  are  not  to  be  raised 
readily  by  inference  or  argument.  •  •  " 
We  believe  there  is  no  autboritatlTe  sanction 
for  the  doctrine  that  a  deed  is  to  be  cona trued 
a  grant  on  a  condition  subseqnmt,  solely  for 
the  reason  that  it  contains  a  clause  deidar 
ing  the  puipose  tor  which  it  Is  intended  tbt' 
grauted  premises  shall  be  used,  where  socii 
pui-pose  will  not  inure  specially  to  the  boi^ 
tit  of  the  grantor  and  his  assigns,  but  la  In  lu 
nature  for  the  general  public,  and  where  there 
are  no  other  words  Indicating  an  intmt  Xhat 
the  grant  is  to  be  void  If  the  declared  piu7>n:>f 
Is  not  fumiled." 

These  principles,  which,  so  far  as  onr  re- 
searches have  gone,  seem  to  be  of  universal 
acceptance,  are  fully  sustained  by  the  deci- 
sions of  this  court.  Without  undertaking  tn 
review  the  cases  in  which  questions  of  thi^ 
nature  have  been  considered,  we  deem  1: 
quite  sufficient  to  refer  to  the  case  of  Xew- 
bold  V.  Glenn,  67  Md.  480,  10  Atl.  242,  in 
which  Judge  Robinson,  speaking  for  the 
court,  has  succinctly  stated  tbe  whole  law. 
There.  In  pursuance  of  an  ordinance  of  the 
city,  the  trustees  of  the  McDonou^h  Ednra- 
tionai  Fund  and  Institute  bought  of  Wolfar^ 
den  a  lot  of  ground  as  a  site  for  the  pro- 
posed McDonough  InsUtute.  The  deed 
cited  the  ordinance,  and  conveyed  tbe  pmjv- 
eiiy  to  the  city  "in  trust,  for  the  uses  anil 
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purposes,  and  subject  to  the  trusts,  llmlta- 
tiuns,  powers,  and  proTlslons  Imposed,  ex- 
pressed, and  declared  in  and  by  the  ordi- 
nance-" Subsequently  the  city  sold  the 
property  to  William  W.  Olenn,  and  booght 
anotlier,  on  vhich  the  buildings  were  erect- 
ed One  of  the  qnestious  Involved  was 
whether  the  city  acquired  an  Indefeasible 
fee-simple  title,  or  only  a  fee  on  conditlou 
subsequent  that  the  property  was'  to  be  used 
as  a  site  for  the  lutitltute,  and,  on  failure  so 
to  use  It,  there  was  a  reverter  to  the  gran- 
tor. It  was  held,  however,  the  woi-ds  relied 
on  to  establish  the  condition  were  used  only 
"for  showing  the  purpose  for  which  the 
pi-operty  was  bought,  and  the  character  in 
Avliiob  It  was  held,  and  not  for  the  purpose 
of  limiting  the  right  of  alienation."  It  was 
iilso  held  there  was  nothing  "to  Justify  the 
Inference  that  the  property  was  sold  or  con- 
veyed on  condition  that  It  was  to  be  used  as 
a  Bice  for  the  McDonough  Institute,  and,  on 
failure  thus  to  use  it,  the  title  was  to  revert 
to  the  vendor;  •  •  *  and,  if  such  bad 
been  the  intention,  we  must  presume  that  It 
would  have  been  expressed  in  clear  and  ex- 
plicit tefms,  or  in  terms,  at  least,  from 
which  such  Intention  could  be  fairly  in- 
ferred." The  court  also  distinguish  that 
*-nse  from  those  of  Eeed  v.  Stouffer,  50  Md. 

and  Society  v.  Dugan,  65  Md.  460,  5 
Aa  41S,  in  which  it  was  held,  "on  the  ex- 
press terms  of  the  grant,  and  the  Incapacity 
of  tlie  grantee  to  take  upon  any  other  con- 
ditions," that,  upon  the  "failure  to  use  the 
property  for  the  purposes  In  consldemtlon  of 
which  it  was  conveyed,  the  title  reverted  to 
the  grantor."  Applying  these  principles  to 
the  case  at  bar,  we  cannot  find  anything  in 
the  deed  of  the  11th  of  January  to  Justify 
the  inference  tliat  the  property  was  con- 
veyed on  condition  that  It  was  to  be  used  as 
a  public  highway,  and,  "on  failure  thus  to 
use  it,  the  title  was  to  revert  to  the  ven- 
dor." In  the  granting  clause  the  property 
is  conveyed  absolutely  to  the  city,  and  In 
the  habendum  are  the  words,  "to  have  and 
to  hold."  etc.,  "as  and  for  a  street,  to  be  kept 
as  a  public  highway."  These  words  do  not, 
ex  proprio  vigore.  import  a  condition,  nor 
are  they  so  connected  with  the  grant  itself, 
as  in  any  manner  to  qualify  the  general 
terms  there  employed;  and  there  is  no  such 
laQfiTunge  to  be  found  in  the  deed  from 
which,  when  the  context  la  taken  Into  con- 
sidei-atlon,  an  Intention  to  create  a  condition 
can  be  Inferred.  The  lot  was  acquired  by 
the  city  under  the  authority  of  a  resolution 
which  directed  a  lease  "for  public  use,  with 
the  right  reserved  to  purchase."  It  was 
part  of  the  property  included  within  what 
was  called  the  "Perkins  Spring  Property"; 
and.  Inasmuch  as  the  whole  of  the  proiierty 
was.  Immediately  upon  Its  acquisition,  de- 
voted by  the  city  to  the  uses  of  a  public 
square,  it  may  reasonably  be  presumed  that 
Hiicb  was  the  "public  use"  liad  in  view  when 
the  resolution  wus  passed.    Under  these  cir* 


cumstances.  It  Is  Inconceivable,  and  It  would 
require  the  plainest  terms  to  enable  us  to  de- 
termine that  it  was  the  intent  of  the  deed 
that  if  the  property  was  put  to  the  public 
use  contemplated  by  the  resolution,  and  not 
to  the  use  of  a  public  street,  the  should 
lose  Its  title,  and  the  property  revert  to  the 
grantors.   A  ghiuce  at  the  plat,  with  which 


we  have  been  furnished,  will  satisfy  any  one 
that  to  use  this  parcel  of  land  as  a  street 
would  be  profitless  both  to  the  grantors  and 
the  public;  and  it  Is  agreed  by  the  parties 
that  such  use  would  render  the  property  in- 
cluded In  the  resolution  "incapable  of  im- 
provement as  a  public  square,  as  provided 
in  the  ordinance  of  1872."  We  are  disposed 
to  place  but  little  Importance  upon  the  fact 
that  the  consldemtlon  In  the  deed  is  merely 
nominal.  The  whole  of  the  Perkins  Spring 
property  (except  a  portion  thereof)  was 
transferi-ed  to  the  city  by  the  same  parties. 
The  resolution  authorized  a  lease  at  |4.50 
per  front  foot  of  the  building  lots  contained. 
Prior  to  the  passage  of  the  resolution,  Clark 
street  did  not  exist.  It  Is  obvious  that,  if 
Clark  street  be  taken  Into  account,  more 
front  feet  can  he  obtained  than  would  oth- 
erwise be  possible,  and  thus  a  larger  price 
could  be  realized  for  the  entire  property. 
The  transfer  to  tiie  city  of  the  Spring  prop- 
erty, although  accomplished  by  two  deeds, 
ought  to  be  regarded  as  one  transaction,  and 
the  real  consideration  for  the  conveyances 
must  be  taken  to  be  the  aggregate  amounts 
received  from  the  entire  property.  In  view 
of  all  the  facts  of  the  case  and  the  terms 
of  the  deed,  we  think  the  words  relied  on  to 
create  the  condition  are  quite  as  consistent 
with  an  intent  to  repose  a  confidence  In  the 
authorities  of  the  city  that  they  "would  ful- 
fill the  purpose  of  the  grant,  so  long  as  it 
was  reasonable  and  practicable  so  to  do,  as 
they  are  with  an  Intent  to  impose  a  condi- 
tion which  should  compel  It  on  pain  of  for- 
feiture, to  maintain  the  property  as  a  pub- 
Uc  street,  howevw  Inconvenient,^  Imprao- 
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tlcable,  or  worthlesB  It  mlt;ht  become  either 
to  the  Tendor  or  vendee.'*  "language  bo 
equivocal  cannot  be -construed  aa  a  condition 
subsequent  without  disregarding  the  cardi- 
nal principle  of  real  property  •  *  •  that 
conditions  snbseqnent  which  defeat  an  es- 
tate are  not  to  be  favored  or  raised  by  In- 
ference or  impUcatlon."  Rawson  t.  Inhab- 
itants of  School  Dlst  No.  5,  7  Allen,  131. 
From  what  we  have  said  It  follows  that  the 
judgment  of  the  court  below  must  be  af- 
firmed. Judgment  affirmed. 


CLASSEN  et  al.  v.  CHESAPEAKE  GUANO 
CO.  OF  BAT.TIMOBE  CITY. 
(Court  of  Appeals  of  Marrfauid.    April  19, 
1805.) 

BlFARiA!t  RiSHTB — Const  ptrcTiow  of  Pieb— Peb- 
MlsstON  OP  City — Vested  Riqbts— 
Bulkhead  Link. 

1.  Baltimore  Cl^  Code,  i|  348,  851,  authoi^ 
Ises  the  mayor  and  city  council  to  prescribe  niiat 
the  frontnge  of  a  particular  riparian  lot,  which  is 
bounded  by  a  concave  shore,  siiall  be  on  tiie  bulk- 
head line.  The  conncil  Szed  by  ordinance  the 
bnllchsad  line  of  a  lot,  and  authorized  the  owner 
to  construct  a  bulkhead  as  fixed  by  the  ordi- 
nance, which  he  did.  Rdd,  that  the  owner  ac- 
quired a  vested  right  in  the  bullihead  as  con- 
structed, which  could  not  be  questioned  by  ad- 
joining lot  owners,  though  the  cmmeil  iul«fr- 
quently  attempted  to  lessen  bis  frontage  on  tiie 
bulkhead  line. 

2.  Permisalon  by  the  city  to  a  riparian  lot 
owner  to  construct  a  pier  may  be  irevoked  at  any 
time  before  the  pier  is  constrncted. 

8-  After  defeininnt,  under  permission  from 
the  city,  constructed  a  bulkhead,  and  so  acquired 
a  vested  right  to  a  certain  frontage  on  the  bulk- 
head line,  the  city  Sxed  the  fronmge  of  each  lot 
on  the  bulkhead  and  on  the  pierhvad  lines,  Uie 
lots  being  hounded  by  a  concave  shore.  A  por- 
tion of  defendant's  bulkhead  frontage  was  in- 
clnded  in  the  frontage  thus  subsequently  allotted 
to  plaintlfr.  Beld,  that  in  determining  the  ex- 
tent of  defendant  s  frontage  on  the  pierhead  line 
he  was  entitled,  in  addition  to  his  afiotted  front- 
age, to  Budi  a  proportion  of  tiie  pierhead  front- 
age allotted  to  plaintiff  as  the  psat  of  the  tinik- 
head  frontage  allotted  to  plaintiff,  but  acquired 
by  defendant  by  reason  ofihis  having  previously 
built  his  bulkhead,  bore  to  the  whole  of  lite  bulk- 
head frontage  allotted  to  plaintiff. 

Appeal  from  clrcnlt  conrt  of  Baltimore  city. 

Action  by  Charles  H.  Classen  and  another 
against  the  Chesapeake  Gnano  Compahy  of 
Baltimore  City.  There  was  a  Judgment  for 
defendant,  and  plalntiff't  nnneol.  Mnt^nioH 

Argned  before  ROBINSON,  a  3^  and  Mo* 
SHKRKY,  ROBEKTS,  PAGK,  aufl  iUUH- 
COE,  JJ. 

Charles  M.  Howard  and  Geo.  R.  WlUla.  Cor 
appellants.  T.  M.  Lanahan  and  Frank  Qoa- 
neli,  for  appellee. 

BUISCOE,  J.  The  appellants  are  the  own- 
en  of  a  lot  of  ground  fronting  on  the  Patapsco 
river.  In  the  city  of  Baltimore,  and  the  ap- 
pellee la  the  owner  of  the  adjoining  lot  on  the 
west,  likewise  fronting  on  the  river.  The 
fihore  line  of  the  river  Is  concave,  so  that.  If 
some  of  the  riparian  owners  siiould  build  oat 


wharves  or  piers  In  straight  Unes,  the  tzV' 
width  of  their  lots,  to  the  pierhead  or  por 
warden's  line,  ottier  riparian  owners  would 
be  deprived  of  the  privilege  of  bnildlng  plen 
to  the  pierhead  line,  since  the  water  front  «d 
the  pierhead  line  Is  moch  lees  in  extmt  tbta 
the  shore  line  In  the  rear.  Jn  1876,  Joshos 
Horner,  who  then  owned  the  app^ee's  lot 
and  also  the  lot  now  adjoining  on  the  wesr. 
was  autliorlaed  by  the  mayor  and  dty  cons- 
ell,  by  Ordinance  No.  114  of  that  year,  m 
erect  a  bulkhead  and  piers  in  front  ot  his 
lot.  By  Ordinance  No.  141  of  1880.  approved 
October  6,  1880,  the  ordinance  of  1870  wa» 
repealed  and  re-enacted  to  grant  permissiriti 
to  the  heirs  of  Josbua  Homer  to  erect  said 
bulkhead  and  pi»8.  The  heirs  af  Homer,  hi 
August,  1880,  agreed  to  sell  to  the  appellee  i 
portion  of  the  lot  referred  to  In  these  ordinan- 
ces, fronting  150  feet  on  Gould  street,  and 
mnnlng  to  the  port  wardw's  line;  and  8»  s 
part  of  the  comlderatlon  agreed  to  bofM  s 
solid  bulkhead  to  the  bulkhead  line.  An<l 
this  bulkhead  was  constructed  under  xh* 
atrave-mentioned  ordinance  between  Octt^-r 
6,  ISSO,  and  January  6.  1883.,  extending  iIk 
whole  width  of  the  appellee's  lot, '  and  nm 
nlug  out  in  straight  lines  to  the  bulkhead  llne- 
Sabseqnently  Ordinance  No.  83  was  passed, 
and  approved  on  May  17,  18S1,  establlf^bin.' 
certain  piers  and  bulkhead  lines  In  the  har- 
bor of  Baltimore  dty.  It  redtea  in  Its  pre- 
amble that,  w^hereas  It  has  become  evident 
that  further  legislation  Is  necessary  to  «n- 
able  the  mayor  and  city  council,  with  equttr 
CO  the  riparian  owd»s  and  to  the  public  In- 
terest,  to  grant  permits  for  pter  or  bulkhead 
extensions  in  such  portions  at  Uie  barbor  as 
the  shore  line  may  be  concave  or  bdlow.  c,i 
where  It  forms  sharp,  re-«itrant  an^es,  » 
that  the  water  nront  measnred  -eo  the  pier 
or  bulkhead  Unes  Is  much  less  In  length  than 
the  shore  line  In  rear;  and  then  enacts  as  foF- 
Iowb:  "That  from  and  after  ttie  passage  of 
this  ordinance  the  lines  mailed  and  shaded 
In  'red*  In  the  maps  numbered  from  l  to 
submitted  this  day  by  the  joint  standing  com- 
mittee on  harbor,  be,  and  are  b^^itj,  declared 
to  be  the  pier  and  bulkhead  Unes.  beycnd 
which  DO  extension  of  piers  er  bnlktaeaib 
shall  be  made  Id  the  portions  of  the  harb« 
to  which  said  maps  relate."  Now,  It  appean 
that  the  southeast  part  of  the  appiellee's  solid 
bolkbead  or  wharf  la  within  the  lines  of  wbat 
would  be  the  appellants'  lot  If  extended  ac- 
cording to  the  ordinance  of  1881,  and  tint 
the  piers  authorized  In  front  of  the  aj^iei- 
lee's  lot  by  the  ordinance  oC  18S0  wosld  be. 
if  constructed,  almost  wholly  within  the  ban 
of  the  appellants'  tot  extended  to  the  picr^ 
head  or  port  warden's  line.  And  upon  the 
case  aa  thus  stated  the  conrt  was  asked  tc 
declare  the  erection  of  the  appeUee'a  baik- 
head  a  trespass,  and  to  enjoin  it  from  con- 
structlDg  plerv  to  the  pierhead  line. 

Th»-e  can  be  no  qoestioa.  It  seems  to 
that  the  appellee  has  the  right  to  malntaiD 
Its  wharf  or  bulkhead  in^fnmt  at  its  lot  ti> 
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the  bulkhead  line.  The  Patapsco  rlrer,  In  the 
city  of  Baltimore,  U  a  navigable  stream,  and 
the  power  at  tibe  legislature,  or  of  the  munici- 
pality uiMler  Its  authority,  to  establish  the 
Hoes  within  which  wharres  may  be  built,  or 
titho-  Improrements  made  into  the  water, 
ranuot  be  disputed.  Browne  t.  Kenedy,  S 
Uar.  &  J.  19(>;  Hees  r.  Muhr,  65  Md.  SS6,  5 
Atl.  540,  and  6  Ati.  673.  In  the  case  of  Ball- 
ruad  Co.  T.  Chase,  43  Md.  23,  this  court  said 
that,  by  the  construction  of  the  act  of  1745 
(chapter  9,  8  10)  as  settled  by  the  dedsions  of 
our  predecessors,  the  right  of  the  lot  owner 
fronting  on  the  water  to  extend  his  lot  or 
ImproTe  oat  to  the  limit  prescribed  by  the  au- 
tboritles  ot  the  city  is  a  franchise,  a  vested 
right  peculiar  In  its  nature  but  a  quasi  prop- 
erty, of  which  the  lot  owner  cannot  be  law- 
f  ally  deprived  wttbont  his  consent  And  If  any 
other  person,  without  bU  authority,  make  such 
extension,  no  Interest  or  estate  in  the  Im- 
provement v«8t»  In  the  Improver,  but  It  be- 
comes the  property  and  estate  of  the  owner  of 
the  franchise.  And  In  Homer  v.  Pleasants, 
06  Md.  475,  7  Aa  601,  it  was  distinctly  held 
that,  where  a  wharf  is  built  by  a  riparian 
oxma  under  a  statute  authorizing  such  im- 
lHX)vemeut,  he  is  entitled  to  the  perpetual  use 
of  the  land  covered  by  water  for  the  wharf. 
But  under  ttie  statute  now  In  force  In  Bal- 
timore city,  the  mayor  and  dty  council  are 
authorized  to  prescribe  the  extent  and  mode 
within  which  riparian  owners  may  make  im- 
rirovements  In  front  of  their  lots,  and,  when 
ttiey  bound  upon  a  concave  shore,  to  declaim 
what  the  front  of  a  particular  lot  shall  com- 
prehend upon  the  bulkhead  or  port  warden's 
line.  Baltimore  City  Code,  K  843,  351.  Now, 
In  this  case,  the  wharf  of  the  appellee,  built 
out  to  tbe  bulkhead  line,  was  actually  con- 
Btmcted  prior  to  the  ordinance  of  ISSl,  and 
under  the  ordinance  of  1880,  and  the  right 
of  the  appellee  to  maintain  M  cannot  now  be 
questioned  by  the  appellants. 

We  come  now  to  tbe  second  question,— as 
to  the  right  of  the  ai^Uae  to  build  tbe  plan 
authorized  by  the  ordinance  of  1880  to  the 
pierhead  line.  It  will  be  observed  that  no 
pleni  were  erected  during  the  time  tbe  or^ 
dinance  of  1880  was  In  force,  nor  down  to 
tbe  institution  of  this  suit  It  Is  contended  by 
tlie  appellee  that  the  ordinance  of  1881  "does 
notlung  but  define  the  pier  and  bulkhead  lines, 
tbe  reasonable  lnterpi*etatlon  of  which  Is  that 
t  lie  heavier  lines,  marked  'Bnllchead  Line*  and 
'i*ierhead  Lhie,'  are  tbe  lines  meant  to  be 
established."  But  we  think,  whoi  this  or- 
dinance is  considered  in  connection  with  tbe 
preamble,  and  the  map  ordered  to  be  placed 
on  file  In  the  office  of  the  harbor  board.  It  is 
dear  that  Its  design  was  to  give  each  of  Um 
owners  along  this  concave  shore  a  right  to  so 
much  of  the  bulkhead  and  pierhead  lines  in 
front  of  their  respective  lots  as  is  compre- 
beaded  within  the  red  lines  on  said  map, 
iraversing  In  a  southerly  direction  the  bulk- 
liead  llnfe  Tbe  effect  of  this  ordinance  was 
to  abrogate,  so  far  as  these  parties  are  con- 


cerned, any  right  which  the  appellee  may 
have  as  the  elder  grantee,  and  to  give  all 
these  riparian  owners  equal  rights  to  make 
improvemenbi  within  the  lines  prescribed  by 
the  ordinance  to  the  pierhead  or  port  war- 
den's line.  But  It  Is  manifest,  since  tbe  right 
to  build  piers  beyond  the  bulkhead  line,  con- 
fared  by  the  ordinance  of  1880,  has  not  been, 
exercised,  the  appellee  has  no  vested  right 
In  the  same.  It  was  a  privilege  subject  to 
revocation  at  any  time  before  it  was  acted  up- 
on, and  the  ordinance  of  1881,  which  repealed 
all  ordinances  inconsistent  therewith,  was  a 
revocation  of  this  privilege.  Casey  v.  Inloes, 
1  GUI.  430;  Qiraod  v.  Hughes,  1  GUI.  &  J. 
249;  Linthlcum  v.  Coan,  04  Md.  453,  2  Atl. 
82(1.  The  appellants  were  therefore  entitled 
to  an  injunction  restraining  the  appellee  from 
constructing  piers  beycmd  the  bulkhmd  line, 
according  to  its  ccHitentlon,  as  being  in  trout 
of  the  appellants'  lot  And  to  allow  the  appel- 
lee. In  this  case,  to  improve  oat  In  a  straight 
line,  the  shore  line  being  concave,  would  per- 
mit It  to  shut  off,  and  almost  entlr^  de- 
prive the  adjacent  lot  owners,  the  appellajits 
here,  of  water  frontage  and  rights  on  the  pier- 
bead  or  port  warden's  line.  Inasmuch,  how- 
ever, as  the  appellee  acquired,  by  building  its 
wharf  under  the  ordinance  of  1880,  a  vested 
right  to  a  part  of  the  bulkhead  line  which 
has  been  allotted  by  the  ordinance  of  1881  to 
the  appellants,  the  Chesapeake  Guano  Com- 
pany now  has  a  right  to  build  piers  to  the 
pierhead  line,  taking  so  much  of  the  pier- 
head line  In  front  of  tbe  appellants'  i^pei'ty 
(as  laid  down  In  the  plat)  as  will  bear  the 
same  proportion  to  the  whole  of  said  line  as 
the  part  of  the  bulkhead  line  acquired  by  the 
appellee  bears  to  the  whole  bulkheed  line  in 
front  of  the  appellants'  property,  such  piers 
to  be  built  according  to  the  eanverging  lines, 
hi  the  direction  of  the  lines  laid  down  In  the 
ordinance  of  1881.  And  the  right  of  the  ap- 
pellants to  extend  to  tbe  pierhead  line  is  to> 
bo  measured  by  their  proportion  of  frontage 
of  the  bulkhead  line,  diminished  by  ttaat  part 
occupied  by  the  wharf  of  tbe  appellee.  It  fol- 
lows, then,  that  the  pro  forma  decree  ap- 
pealed from  will  be  affirmed  In  part  and  re- 
versed In  part,  and  the  cause  remanded,  to 
the  end  that  a  decree  may  be  passed  In  con- 
formity wltb  this  opinion.  Bach  party  to  jiay 
one-half  of  costs  in  this  court  and  the  court 
below.  Decree  affirmed  In  part  and  reversed 
In  part,  each  party  to  pay  one-half  of  costs. 


HOLT  V.  TKNNALLYTOWN  &  R.  RT.  CO. 

(Court  of  Appeals  of  Maryland.    April  4, 
1896.) 

DisHTssAL  or  Appeal  —  Secoritt  roa  Cosn  — 

RULS  OS  N0ItIlE8IDE:*T  PLAISTIFF— ES»OBCE- 

wsfTT— Cbasob  op  Ve^tde— Effect. 
1.  An  appeal  will  not  be  dismissed  for  fail- 
ure to  file  the  transcript  of  the  record  in  time, 
where  the  dehy  was  caused  by  the  cUfk  of  tbsL 
lower  court  Digitized  by  GoOgle 
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2.  Code,  art.  24,  S  9.  requiring  Donresldent 
plaintiffs  to  give  aocuritj  for  costs,  is  not  repug- 
nant to  Const  U.  S.  nrt  4.  §  2,  providing  that 
the  dtizens  of  each  state  shal]  be  entitled  to  all 
priTileges  and  immunities  of  citizens  of  the  sev- 
eral states. 

8.  A  rale  8ecorit7  for  costs  may  be  en- 
forced ajcainst  a  nonresident  plaintiff  in  a  coun- 
ty to  which  the  cause  was  removed  from  the 
county  In  which  the  role  was  hiid. 

4.  'Hie  rifidit  to  enforce  a  rale  security  for 
costs  against  a  nonrealdent  platntiff  is  not  w^ved 
by  a  delay  of  eight  months  after  plaintiff's  de- 
fault in  enfordiis  It. 

Appeal  from  circuit  court,  Anne  Arundel 
county. 

Action  by  William  B.  Holt  against  the 
Tennallytown  &  Rockrille  Railway  Com- 
pany to  recover  damages  for  personal  In- 
juries. From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Argued  before  ROBINSON,  a  and 
BRYAN.  McSHERRY,  FOWLBB,  BBIS- 
COE,  ROBERTS,  and  PAGE.  JJ. 

Chapin  Brown,  Thoa.  Anderson,  W.  Velrs 
Boulc,  Jr.,  and  Jas.  M.  Monroe,  for  appel- 
lant Jas,  B.  Henderson,  Ed.  C.  Peters,  and 
Frank  H.  Stockett,  for  appellee. 

FOWLER,  J.  The  motion  to  dlsmlBS  the 
appeal  In  this  case  must  be  overraled,  for 
It  appears  from  the  affldaTits  filed  that  the 
delay  in  transmitting  the  transcript  of  rec- 
ord to  this  court  was  the  fault  of  the  clerk 
of  the  court  below.  The  plaintiff,  having 
been  Injured,  as  he  alleges,  by  the  negli- 
gence of  the  defendant,  a  railroad  corpora- 
tion, he  Instltnted  an  action  In  the  circuit 
court  for  Montgomery  county  to  recover 
damages.  Issue  having  been  Joined,  the  de- 
fendant suggested  that  the  plaintiff  was  a 
nonresident,  and  asked  the  court  to  place 
him  under  a  rule  security  for  costs,  wUich 
was  accordingly  done;  and  on  the  same  day 
the  defendant  also  filed  a  suggestion  for 
removal,  and  an  order  was  thereupon  pass- 
ed to  remove  the  cause  to  the  circuit  court 
for  Anne  Arundel  county,  in  which  court 
the  record  was  filed  on  the  19th  of  April, 
1893.  On  the  16th  of  October  following, 
the  defendant  moved  to  enforce  the  rule  se- 
curity which  had  been  laid  In  Montgomery 
county.  This  motion,  at  the  instance  of  the 
plaintiff's  attorney,  was  not  pressed.  At 
any  rate,  no  action  was  taken,  and  the  case 
was  continlied.  On  the  first  day  of  January 
term,  1894,  the  defendant  again  moved  the 
court  to  enforce  the  i-ule  security  of  the 
circuit  court  for  Montgoraery  county,  which 
was  accordingly  done.  The  plniutiff  being 
In  tlofnult,  a  Judgment  of  non  pros,  was 
therefoi-e  entered  against  him.  The  ques- 
tion of  the  constitutionality  of  the  provision 
of  our  Code  (article  21,  §  9)  requiring  non- 
resident plaintiffs  to  give  security  for  costs 
as  therein  provided  was  fully  argued  by 
plaintiff's  counsel,  but  it  was  said  40  years 
ago  by  our  predecessors  that  this  law,  hav- 
ing then  been  In  operation  for  more  than 
half  a  century,  and  having  always  been 


recognized  by  the  profession,  both  on  tb' 
bench  and  at  the  bar,  as  a  valid  law,  tliej 
were  not  disposed  to  declare  It  a  noUitj 
Haney  v.  Marahall,  9  Md.  200.  And  at  thif 
late  day  we  are  equally  nnwUUns  to  hiter 
fere  with  its  operation  by  declaring  it  nn- 
constttutlonal  and  void,  because  In  violatior 
of  section  2,  art  4,  of  the  constitution  of 
the  United  States,  this  being  the  saine 
ground  of  objection  which  was  urged  in 
Md.  200. 

Is  the  rule  security  of  the  Montgomry 
county  court  enforceable  In  the  drcnlt  conn 
for  Anne  Amnd^  county?  We  tblnk  it  l& 
This  view  Is  In  conformity  with  tbe  genera' 
practice,  and  will  enlarge  the  operation  of 
the  law  in  question,  which  was  passed  foi 
the  protection  of  resident  defendants.  L' 
the  rule  can  be  enforced  only  In  the  count; 
where  it  Is  laid,  the  plaintiff  could  esape 
from  all  obligation  to  comply  with  it  bj 
simply  filing  a  suggestion  for  removal.  And 
In  that  event  the  defendant  would  be  con 
pelled  to  have  another  rule  laid  in  the  coau 
ty  to  which  the  cause  should  be  removed, 
lose  the  protection  the  law  affords  him.  Nor 
do  we  think  that  the  fact  of  removal  sbouM 
be  allowed  to  make  any  change  In  the  tim:' 
within  which  tbe  plaintiff  is  required  t  ' 
give  security.  In  this  case  the  rale  Ta> 
laid  at  the  March  term,  1883.  of  the  Man: 
gomei7  county  court,  and  the  plaintiff  iiail 
until  the  second  day  of  the  next  term  of 
that  court  to  comply,— that  is  to  say,  until 
the  6tb  of  June,— and,  having  failed  so  tn 
do,  he  was  In  default  at  the  time  the  Jod^ 
ment  of  non  pros,  was  entered,  namely,  at 
the  January  term,  1894,  of  the  Anne  Amu 
dd  county  court 

It  was  suggested  that  the  defendant 
waived  its  right  to  enforce  the  rule  bectiBv 
of  delay,  and  that,  having  failed  to  aci 
more  promptly,  it  ought  not  to  have  beea 
allowed  to  take  advantage  of  the  plaintifT' 
default.  In  the  case  of  Heinekamp  v. 
Beaty.  74  Md.  388,  21  AtL  1098.  and  E 
Atl.  07,  the  rale  security  was  laid  on  tlie 
23d  September,  1SS9,  and  the  judgment  >i 
non  pros,  for  failure  to  comply  with  It  v&s 
not  moved  for  untU  the  80th  Sept^ber  fol 
lowing,  or  more  than  nine  months  ntta  <l^ 
fault.  It  is  true,  there  was  no  quesdiQ 
made  in  the  case  Just  cited  as  to  delay  » 
the  part  of  the  defendant,  but  it  seems  t- 
have  been  assumed  by  counsel  and  cow: 
that,  notwithstandiug  the  lapse  of  time,  lV 
defendant  would  have  been  entitled  to  «i> 
force  the  rale  If  It  bad  not  been  conipU'^' 
wltb  before  the  Judgment  was  entered,  li: 
the  case  we  are  consldertng  there  was  a  i!* 
lay  of  less  than  eight  months,  the  defari: 
of  the  plaintiff  having  occurred  on  the  i;:  ■ 
of  June,  18^.  and  the  Judgment  havln?  We< 
taken  on  the  16th  January,  1S94.  But.  a* 
It  appears  to  be  conceded  that  the  defemlat;; 
may  obtain  the  rule  at  any  time  before  tb< 
beginning  of  tbe  trial,  unless  tempomrih 
waived,  as  by  contlaaance  by  oonsent  lUs 
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ley  T.  UoTsball,  9  Md.  200;  Spencer  v.  Traf- 
rord,  42  HcL  2;  Foe,  PI.  &  Pmc.  S  78),  It 
Hroald  seem  to  follow  tbat  tUe  right  to  eo- 
rorce  the  penalty  for  fallnre  to  comply  with 
tbe  mle  must  contlnne  to  eilet  to  the  same 
period.  Flndinc  no  error,  the  judgment 
wlU  be  affirmed.  Judgment  afiSrmed,  with 
H)sta. 


8T0CKWELL  t.  BAIHD. 
Superior  Conrt  of  Delnware.    April  20,  1895.) 

3aLB  or  HOBBB-^COXBTRUCTITB  DbLITERT  —  OlFT 

■T  HrsBAXD  TO  Wife— Sale  to  Tbird  Frrsox 
— AcqtriKBCBSOB  or  Husbakd — ErrEor. 
1.  Payment  by  one  for  the  pasturage  of  a 
»lt  after  his  purdiaBe  tfaereoft  Ihe  seller  having 
^Tiously  paia  therefor,  coostittitea  a  constnict- 
'tn  delivery  of  the  colt. 

2  'niough  a  wife  eannot  acqnfre  title  to  prop- 
irty  from  her  husband  (Ret.  Code  1S83,  S  1),  yet 
irbere  the  husband  stands  by  and  acquiesces  in 
!he  sale  by  his  wife  of  properb'  given  her  by  him, 
tbe  bnyer,  prorlded  he  acted  In  good  faith,  !■  en- 
titled to  me  same,  aa  againat  the  hnshnnd'a  cred- 
itors. 

Replerln  by  Lewis  H.  Stockwell  against  Jo- 
leph  C.  Baird. 

James  H.  Hnghes,  for  plalntlCF.  C  H.  B. 
Day,  for  defendant 

LORE.  C.  J.  (charging  Jury).  This  is  an 
iction  of  replerln  brought  by  Lewis  M.  Stoch- 
irell,  the  plaintiff,  against  Joseph  G.  Baird, 
defendant,  for  the  recorery  of  the  Talue 
>f  a  sorrel  mare  colt  which  the  plaintiff 
:laims  he  botight  of  his  sister-ln-law,  the  wife 
)f  his  brother,  Frederick  O,  Stockwell.  The 
-lalm  Is,  as  we  understand  it,  tliat  Frederick 
!>.  Stockwell  bought  the  mare,  with  foai,  at 
1  public  sale,  under  the  condition,  and  the 
liiare  passed  into  his  possession  with  tbe  un- 
lerstandlng,  that  the  purchaser  of  the  marc 
jhould  pay  for  the  service  of  the  sire;  that 
:be  wife  claimed  the  colt  as  hers,  even  before 
t  was  dropped,  and  that  after  it  was  dropped 
:he  husband,  F.  C.  Stockwell,  agreed  with 
ler  tliat  If  she  would  pay  for  the  services  of 
:he  sire  the  colt  should  be  hers,  and  that  aft- 
erwards, In  pursuance  of  that  agreement,  she 
mid  for  the  services  of  the  sire,  and  put  the 
»lt  to  pasturage  with  one  Mr.  Clark,  and 
mid  for  the  pasturage  up  to  the  time  it  was 
iold  to  her  brother-in-law,  Lewis  M.  Stock- 
well,  the  plaintiff  in  this  AUit,  which  was 
ibout  the  ir>th  of  June,  1892;  that  after  that 
Ime  the  pasturage  was  paid  by  the  purchaser 
>C  the  colt,  Lewis  M.  Stockwell,  the  plaintiff, 
-one  witness  testifying  tliat  she  paid  the 
Evhole  bill  for  the  pasturage  of  tbe  colt,  and 
mother  stating  that  T^ewls  M.  Stockwell  fur- 
ilsbed  his  luirt  of  that  money.  It  is  claimed 
)n  tbe  one  side  that  tbe  sorrel  mare  did  not 
:>elong  to  the  plaintiff.  In  the  first  place,  as 
(ve  understand  the  contention  of  defendant's 
counsel,  because  there  was  no  delivery  of  the 
mlt,  under  the  statute  of  frauds,  either  to  the 
wife,  by  the  husband.  In  the  first  instance,  or 
to  the  present  claimant,  the  purchaser,  by  the 


wife,  tn  the  second  place;  second,  that,  even 
if  there  was  a  delivery,  the  wife  could  not 
take  any  property  from  her  husband,— that 
she  never  coold  take  any  title  under  tbe  law, 
and  therefore  conld  give  none.  This  case 
c(Hues  right  down  to  those  two  questions.  If 
this  plaintiff  recovers  at  all,  he  must  do  so 
upon  the  strength  of  his  own  title;  and.  If 
the  title  to  the  ci^t  was  In  anybody  dse,  he 
cannot  recover. 

Upon  the  first  point,  we  say  to  you  that  if 
you  believe  that  the  colt  was  put  to  pastur- 
age by  the  wife,  and  paid  for  by  her  up  to 
the  time  of  the  alleged  sale  to  her  brother-in- 
law,  Lewis  M.  Stockwell,  the  present  plain 
tiff,  and  that  after  that  time  this  plaintiff 
took  such  ownership  of  It  aa  is  Implied  by  the 
paying  for  its  pasturage,  there  would  be  con- 
structive delivery,  just  as  where  p^sons  buy 
goods  that  are  In  a  warehouse,  and  the  seller 
gives  to  the  purchaser  the  key  to  said  ware- 
house, In  which  case  there  Is  a  constructive 
delivery  of  those  goods.  We  therefore  say  to 
you  that  tbe  payment  for  the  pasturage  of 
the  colt  on  the  part  of  the  plaintiff  tn  this 
case  was  such  an  assumption  of  ownership, 
and  such  an  exercise  of  right,  as  constituted  a 
constructive  dellvety;  and.  If  you  so  believe, 
upon  that  point  your  verdict  sbonid  be  for 
the  plaintiff. 

Now  comes  another  question:  Could  tho 
wife  acquire  any  property  from  her  husband, 
as  against  creditors?  The  law  governing  this 
matter  Is  found  at  page  600,  i  1,  Rev.  Code 
1893.  and  Is  in  these  words:  "That  the  real 
and  personal  property  of  any  married  woman, 
which  has  been  heretofore  acquired,  is  now 
held,  or  which  she  may  hweafter  acquire  In 
any  manner  whatsoever,  from  any  person 
other  than  her  husband  shall  be  her  sole  and 
separate  property,"  etc.  So  that,  by  tbe  very 
termsof  this  law,  there  Is  an  Inhibition  against 
the  wife's  acquiring  property  direcUy  from 
her  husband.  This  statute  Is  In  dereliction  of 
the  common  law,  and  while  It  gives  tbe  wife 
the  right  to  mke  property  from  any  othci* 
person  than  her  husband,  and  to  hold  it  as 
her  sole  and  separate  property.  It  expressly 
negatives  the  Idea  that  the  wife  can  take 
property  direcUy  from  her  husband.  If  this 
case  rested  there,  your  verdict  would  have  to 
be  for  the  defendant  But  there  is  another 
question;  Although  she  could  not  take  prop- 
erty, and  although,  under  our  construction  of 
tbe  law,  no  title  vested  in  her  by  this  direct 
transfer  of  property  from  the  husband  to  tbe 
wife,  if  you  believe  there  was  any  such  bona 
flde  transaction,  yet  if  you  believe  that,  at  the 
time  of  tbe  sale  of  this  mare  colt  by  Mrs, 
Stockwell  to  her  brotber-ln-law,  this  husband 
stood  by,  permitted  bis  wife  to  make  the  sale, 
wrote  tlie  receipt,  recognized  In  that  way  tbe 
authority  of  the  wife  to  make  the  sale,  by 
his  presence,  connivance,  or  consent,  although 
there  mny  have  boeu  no  property  In  the  wife, 
and  the  property  was  In  the  husband,  yet 
tliat  would  transfer  to  the  plaintiff  in  this 
case  this  mare  colt,  because  It  would.  trans- 
Digitized  by  VjOOQ 


M2  ATLANTIC  BEPORTEB,  VoL  31.  P 


fer  his  right  to  the  property,  by  permitting 
the  ivlfe,  in  that  respect,  to  act  as  his  agent, 
and  to  sell  that  colt  for  htm.  Therefore,  If 
yon  believe  there  was  a  bona  fide  sale  of  that 
colt  by  the  wife.  In  the  presence  of  the  bos- 
band,  acknowledged  by  him,— he  writing  the 
receipt,  and  In  that  way  conflrmlag  It,— to 
this  plaintiff,  and  that  this  plaintifT  took  pos- 
session of  it,  and  paid  for  the  pasturage  aft- 
erwards, then  we  say  to  you  that  your  ver- 
dict should  be  for  the  plaintiff.  Aa  a  matter 
of  course,  we  mean,  provided  It  was  done  In 
jrood  faith,  and  bona  llde,  and  not  with  In- 
tent to  defraud  any  of  the  ci-editors  having 
a  lien  by  levy  at  the  time  of  that  sale.  It 
Is  not  disputed  In  this  case  that  there  was  do 
lien,  and  so  we  may  say  to  yen  that  there 
was  no  Hen  at  that  time. 

In  case  yoar  verdict  should  be  for  the  plain- 
tiff, it  should  be  for  the  value  of  the  colt, 
proved  at  the  time  of  the  replevin,  with  dam- 
ages for  detention.  You  have  heard  the  proof 
as  to  the  value  of  the  colt  at  that  time,  and 
yon  must  determine  what  that  Is.  If  your 
verdlct  should  be  for  the  defmdant,  you 
^nld  simply  find,  "for  the  defendant,"  be 
taarliV  kept  the  hone  under  a  property'  bond. 

Verdict  for  plaintiff  for  $70Ji3. 


GROSS  V.  SHEELER. 

(Superior  Court  of  Delaware.  Sept.,  18SS.) 

Wills— Co SBTRLCTioN— Nature  of  Estatb— Rule 
ly  Shellet's  CAas. 

1.  Testator  directed  certBiu  land  to  be  rentpd 
by  the  executor  during  the  minority  of  his  son. 
and  that  wlien  the  son  beeame  of  age  it  should  be 
sold  by  his  executor,  and  the  income  of  $600  of 
the  proceeds  should  be  paid  to  his  daughter  an- 
nually during  her  life,  "and  at  her  death  the  prin- 
cipal snm  to  her  hdr  or  beirt.  In  equal  pn^r- 
tian."  Hdd,  that  the  daughter  was  entitled  only 
to  flte  Income  of  the  $600  after  the  sale  of  the 
property,  and  not  to  the  principal  sum, 

2.  In  such  case  the  rule  in  Shelley's  Case 
does  not  apply. 

Action  by  Melissa  Qross  against  Carottne 
Sbeeler,  administratrix  de  bonis  non  with 
the  will  annexed  of  the  estate  a<  Blhanan 
Benner,  deceased,  to  recover  a  legacy.  Jad^ 
nwnt  tor  defendant. 

Ignatius  C.  Grubb  and  Mr.  Anderson,  for 
plaintiff,  cited  Blight's  Appeal.  12  Wkly. 
Notes  403;   Sharpley  v.  Townsend,  4 

Har.  (Del.)  836;  Estate  of  Stevenson,  2  Del, 
Cli.  107;  Van  Rensselaer  v.  Dunkln,  24  Pa. 
St  252;  Butterfleld  v.  Butterfleld,  1  Vea. 
Sr.  153;  Train  v.  Fisher,  15  Serg.  &  R.  145; 
Parke's  Appeal,  61  Pa.  St.  478;  Stewart  v. 
Garnett,  3  Sim.  398;  Mannox  r.  Greener, 
L.  R.  14  Bq.  456;  Gullck's  Ex'rs  v.  GuUck, 
25  N.  J.  Eq.  324;  Feare.  404;  Martin  v. 
Roach,  1  Har.  (Del.)  477;  Crlswell's  Appeal. 
41  Pa.  St  290;  Nice's  Appeal,  60  Pa.  St 
149;  Physiek's  Appeal.  Id.  128;  Curtis  v. 
Longstreth,  44  Pa.  St  297;  Stelner  v.  KoUv 
57  Pa.  St  123. 

Benjamin  Ntelds,  for  defendant 


COMEGYS,  a  J.  The  testator,  who  i 
the  owner  of  the  house  aud  lot  915  Maiic::  I 
street,  Wilmington,  by  his  will,  which  Is  pin 
of  tbe  record,  after  directing  the  property  t; 
be  rented  by  his  executor  and  tbe  pmxei' 
to  be  annually  ai^lled  first  to  keeping  'i. 
property  In  order,  and  the  balance,  or  tV 
whole,  as  the  case  might  be.  a^qprc^riated  tj 
the  guardian  of  his  son,  William  E.  Bam::, 
to  clothing  and  educating  him  during  his  ni- 
norlty,  devised,  In  substance,  that  when  15 
son  came  of  age  the  property  should  be  s . 
by  his  executor,  and  the  proceeds,  after  ex- 
pense of  aale,  etc.,  be  divided  thus:  *To  r" 
daughter,  Melissa  Ann  Boers,*  Intenuarrv-: 
with  J.  Augustus  Boers,  the  Income  of  ti 
hundred  dollars  annually  during  ber  rami. 
life,  and  at  her  death  the  principal  sum 
her  heir  or  heirs,  in  equal  proi>ortione."  r.. 
It  will  be  observed  at  once,  In  reading  xhi 
will,  as  recited  In  the  case,  that  this  deri^ 
Is  different  In  language  from  that  used 
disposing  of  the  residue  of  the  fnnd  sri^: 
from  the  sale.  In  the  case  of  Caroline  Sltt^l- 
er,  there  is  no  bequest  of  the  income  of  Hi 
principal  mentioned  In  the  devise  with  r<r 
spect  to  her,  but  tbe  bequest  la  to  her  ill 
her  heirs,— clear  words  of  fee  simple.  S. 
in  the  disposition  of  the  balance  tn  &vcr  :' 
tbe  son,  the  direction  Is  that  It  is  to  V 
'invested  In  real  estate,  or  paid  over  to  bt. 
If  required."  Then  come  these  words;  "Tri- 
balance  or  remaining  sum  I  glre  and  br 
queath  to  him  and  his  heirs.**  In  vien- 
this,  I  am  unable  to  see  how  the  cDncliisi<x 
can  be  avoided  that  tbe  testator  only  meaa; 
to  give  bis  daughter  Melissa  the  Income  cf 
jeOO  of  the  proceeds  during  her  Ufe-iix.. 
and  the  principal  at  her  death  to  others,  wt' 
were  to  take  Independent  of  her.  Such  in- 
tention seems  perfectly  manifest.  What 
there,  then,  in  the  way  of  the  oonrt  dedic; 
accordlngly?  The  plaintiff  says,  the 
tn  Shelley's  Case— a  rule  which  has  ct'^:^ 
more  to  produce  litigation,  and,  when 
talned,  thwart  the  actual  purpose  ctf  a  t^- 
tator,  than  all  tbe  other  arbitrary  roles  cox 
blued.  While  It  remains  a  rule  of  law  aij 
of  pn^rty,  this  court  must  abide  by  it;  be- 
where,  In  the  construction  of  a  will.  :i  > 
not  clearly  and  Indisputably  applicable,  i. 
countenance  should  be  given  to  It  It  is 
talnly  true  that  If  the  devise  In  this  caf? 
were  of  the  land  Itself,  the  plaintiff  wcn:^ 
take  a  fee  simple.  It  would  then  be  to  be: 
for  life,  and  after  her  death  to  ber  tsiT^- 
which,  by  the  rule  referred  to,  would  ofwrs'- 
a  fee  simple.  But  this  Is  not  a  derlK  of  tL- 
land,  for  it  Is  ordered  to  be  sold  on  tbe 
talnment  by  the  son  of  hts  majority,  and  >■'- 
proceeds  divided  and  disposed  of  as  direrte^ 
by  the  will.  Although  it  Is  true  that  wb^:; 
real  estate  is  directed  to  be  sc^d,  and  the  [r> 
ceeds  paid  to  certain  beneflclarles,  they  tb3T 
take  the  land  Itself.  In  lieu  of  such  procwi« 
and  thus  iMCome  seised  of  the  legal  ests: 
and  entitled  to  i>ossesslon,  yet  nntil 
be  done  they  canned  -be  said,  to  have  t:'. 
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3  the  property,  ^ept  In  tbe  sense  of  keep- 
3g  It  from  becoming  abeyant,  if  Vxey  be 
eirs  at  law.  Tbe  direction  by  tbe  testator 
3  sell  tbe  property,  and  sale  made  accord- 
3gly,  as  In  tbls  case,  Is  a  conversion  of  It; 
nd  tlie  proceeds  become  personalty,  for  tbe 
nrposes  mentioned,  as  If  tbey  bad  always 
een  sodL  The  cfl«e  of  Sbarpley  v-  Town- 
snd.  4  Har.  (Del.)  886,  shows  this.  Wben  the 
lie  took  place,  then  tbe  proceeds  became  per- 
nualty  In  the  bands  of  the  ezecntor  for  tbe 
peciflc  purpose  declared  by  tbe  testator. 
Ills  mneb  Is  plain.  In  fact,  then  does  not 
eem  to  be  any  contention  between  the  par- 
ies abont  It 

Tbe  claim  of  the  plaintiff  rests  wholly  ppon 
ie  rule  In  Shelley's  Oase.  I  have  already 
lid,  in  effect,  tbat  If  the  subject  of  tbe  ao 
on  were  land,  and  not  pexsonal  estate,  she 
rpQld  be  entitled  to  It  In  Cee  rimple.  accord- 
ig  to  tbat  rule.  But  H  Is  not  land,  bnt 
loncy.  Tbe  learned  coimsel  for  the  plaintiff, 
1  snpport  of  tbc^  emitentlai,  bore  refored 
}  US  a  number  of  cases;  bnt  all  of  them, 
£cept  those  in  Pennsylvania,  simply  sustain 
n  andcnt  rule  that  personalty  cannot  be 
Dtalled,  and  that  the  tenant  for  life  takes 
le  absotnte  Intwest  The  rule  In  Shelley's 
lase  has  notiilng  to  do  with  them.  The  d- 
itlfHis  from  tbs  FennsylTanla  Reports  ap- 
ear  to  be,  all  of  them,  cases  of  real  estate, 
s  to  tbe  aivllcotion  of  tbe  rule  to  which 
lere  can  be  no  mistake.  No  case  lias  been 
Ited  by  the  plaintiff's  counsel  where  it  has 
cer  been  held  that  tbe  rule  hi  SheU^'s  Case 
ppUes  to  personalty;  and  we  hare  tlie  em* 
hstic  langvage  to  the  contrary,  If  It  were 
eeded,  of  a  lately  deceased  master  of  the 
ills  (Sir  George  Jeuel,  one  of  the  greatest 
iwyers  of  tbis  centnry),  pronounced  In  1878 
1  the  case  of  Smith  t.  Butcher,  10  Ob.  Dir. 
13,  where  tbe  testator  had  desired  tbe  rest 
t  bis  personal  property,  of  debts  due  blm, 
loney  In  the  funds  or  otherwise,  for  the  sale 
f  his  furniture,  books,  or  fMm  any  otber 
nirce,  should  be  placed  in  tbe  puUIc  funds, 
and  the  Intneat  arUng  herefrom  to  be 
qoaily  divided  anunv  the  chUtJren  of  my 
rother  during  their  lives,  and,  on  tbe  de- 
iese  of  eittier  of  them,  his  ot  her  share  of 
ae  prindpal  to  go  to  bis  or  her  lawful  belr 
r  belra."  He  said,  after  discussing  the  qnes- 
011,  in  Ills  manner,  "I  hold  tbat  tbe  testa- 
rc  has  used  eipresslons  which  mean  that 
le  right  heirs  of  the  cUldrmi  are  to  take, 
nd  I  so  decide.*'  I  am  of  (^lon  that,  In 
lio  case  before  us,  the  plaintiff  is  not  en- 
itled  to  the  sum  of  |600  mentioned  In  the 
eqnest  coneeniing  her,  but  only  Its  income 
ir  her  lifOb 


ETHRIDGB  v.  BENNETT'S  BX'RS. 
(Saperior  0>nrt  of  Delaware^  Nov.,  1891.) 
tosnsT  or  Wiu^Umdue  IvrLHSXCB— Witsem 

— E,TIDENCE. 

I.  In  an  action  contestinfr  a  second  will,  evl- 
ence  of  declaratioiu  by  testatrix,  made  between 


the  making  of  first  and  the  second  williL  rel- 
ative to  her  Tiews  as  to  the  dlspoidtioo  of  her 

propert7,  is  admissible. 

2.  A  legatee  and  ezecntor,  baring  renounced 
his  rights  as  executor,  is  a  competent  witness  In 
a  contest  of  the  will. 

3.  A  clergyman  who  visited  testatrix  dnring 
her  last  sickness  is  competent  to  express  an  opin- 
ion, together  with  the  facts  on  which  it  is  based, 
relative  to  her  testamentary  capacity  at  that 
time. 

4.  A  will  made  by  one  oncontrolled  by  exter- 
nal inQaencea,  and  whose  mind  at  tiie  time  is 
sound  enoiub  to  oiable  him  to  exCTdse  jodg^ 
ment  or  reflection,  is  valid. 

5.  Tbe  fact  that  the  legatees  were  In  fhB  tes- 
ta tor's  presence  while  tbe  will  was  being  made 
does  not  cast  saspichni  on  the  vrtll. 

Action  Susanna  Etbrldge  against  the 
executors  of  tbe  will  of  Hannah  Bennett, 
deceased,  to  determine  the  validity  of  a 
wllL 

After  proving  tbe  formal  execution  of  tbe 
will  of  January  9, 1891,  proponent  a^ed  one 
of  tbe  testamentary  witnesses  to  state  tbe 
circumstances  under  which  the  said  will 
was  written.   Objected  to. 

Benjamin  Nlelds,  for  plaintiff.  William  S. 

HiUes,  for  defendants. 

CULLBN,  J.  Tou  have  proved  the  format 
execution,  and  In  proving  this  you  have  the 
right  to  prove  the  facta  connected  with  It. 
The  objection  Is  merely  technical,  and  I 
<1o  not  see  that  it  atFects  the  rlgbts  of  tlie 
parties  on  the  other  side.  It  Is  true  that, 
if  yon  go  back  in  tbe  cases  tried  In  this 
court  as  long  as  20  years  ago,  you  will  find 
that  the  party  proves  the  formal '  execution 
of  the  will,  and  there  rests;  but  it  is  also 
true  that  there  are  facts  surrounding  It  that 
must  come  out,  such  as:  Did  yon  draw  tbe 
will?  What  are  the  circumstances  connect- 
ed with  It?  They  are  part  of  tiie  res  gestae. 
That  evidently  was  the  practice  in  the  ease 
of  Hall  V.  Dougherty,  5  Hotist  435.  Ton 
have  the  right  to  examine  all  of  the  facts 
and  circumstances  in  proving  these  facts, 
because  tbe  burden  is  upon  you  here. 

Tbe  defendants  produced  Dr,  KIttlnger. 
the  attoidlng  physician  of  tbe  deceased,  and 
asked  htm  what  was  her  capacity  to  make 
a  will.    The  plaintiff  objected. 

HOUSTON,  J.  It  has  always  been  con- 
sidered tbat  a  reputable  physician  can  tes- 
tify as  to  wealfuess  or  debility  of  mind  at 
the  time.    You  can  ask  the  anestion. 

CUIiLEN,  J.  To  be  restricted  to  the  fact 
of  making  the  will. 

Defendants  produced  William  B.  Pyle, 
one  of  the  defendants,  and  asked  him  the 
following  question:  "State  what  you  said 
to  Mrs.  Bennett  In  tbe  parlor  of  her  house 
at  1202  King  street  on  Sunday,  December 
7,  1890,  and  what  she  said  to  yon  at  tbat 
time." 

CULLEN,  J.  If  I  understand  tbe  ques- 
tion, 5^n  propose  to  prove  by  this  witness 
the  views  that  were  expressed  by  tbe  tes- 
tatrix some  five  or  six  months  after  tbe  first 
will  was  made,  and  a  month  or  twa  prior 
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to  the  making  of  the  second  will.  That 
testimony,  of  conrBe,  Is  not  conclaslve  so 
far  as  that  matter  Is  concerned,  but  I  un- 
derstand that  it  is  offered  merely  as  corrobo- 
rative of  the  other  facta  growing  ont  of  It, 
for  the  purpose  of  showing  what  the  tIcwb 
of  the  testatrix  were  as  to  the  disposition  of 
her  property;  In  other  words,  the  declara- 
tions of  the  testatrix:  at  this  time  as  showing 
her  state  of  mind  and  condition. 

HOUSTON,  J.  According  to  the  cltaUon, 
It  Is  admissible  testimony. 

William  J.  Fisher  was  produced  on  the 
part  of  the  defendants,  he  being  a  legatee 
under  the  will,  and  named  as  one  of  the  ex- 
ecutors of  the  same,  and  a  party  In  Interest. 

CULLEN,  J.  We  think  the  testimony  is 
admissible,  though  In  admitting  It,  under  the 
precedents  established  by  the  courts,  It  Is 
not  to  be  necessarily  conclusive. 

Rer.  George  M.  Hickman,  who  had  rlslted 
the  testatrix  during  her  last  sickness,  was 
produced  and  asked:  "From  the  facts  and 
circumstances  to  which  you  have  testified, 
what  la  your  opinion  of  Mrs.  Bennett's  pow- 
er then  to  make  a  will?* 

HOUSTON,  J.  His  opinion  goes  to  the 
yiry  upon  the  facts  and  circumstances  up- 
on which  It  is  based,  with  the  general  intel- 
ligence of  the  witneu. 

'  CULLBN,  J.  (charging  Jury).  I  have  no 
doubt  that  you  ai-e  gratified— as  well  as  the 
court  and  counstf  In  this  case,  which  has 
been  somewhat  prolonged,  but  not  by  any 
means  unnecessarily,  we  think— tliat  this 
case  Is  coming  to  a  close.  And  I  must  say, 
gentlemen,  that,  of  all  tbe  cases  which  I 
have  ever  beard  tried,— and  they  have  not 
been  few,— I  hare  never  heard  one  more 
ably  tried,  better  tried,  or  in  which  the 
manner  of  counsel  was  more  pleasant,  not 
only  towards  each  other,  but  towards  tbe 
court,  than  In  this  case;  and  it  has  been  a 
matter  of  great  satisfaction  and  of  great 
pleasure  to  the  court  We  say  to  you,  gen- 
tlemen, that  each  of  the  counsel  In  the  trial 
of  this  case  hoa  discharged  his  duty  fully 
and  clearly. 

The  question  Involved,  gentlemen,  la  an 
Important  one.  It  Is  not  a  question,  I  am 
very  glad  to  say,  In  which  there  are  perplex- 
ing questions  of  law  arising.  It  is  one  rela- 
tive to  which,  as  between  tbe  learned  coun- 
sel who  argued  thla  case,  there  Is  no  dispute 
whatever  upon  the  questions  of  law  that 
arise.  It  la  purely  a  question  of  evidence 
for  yon  to  decide,  according  to  principles  of 
law  which  have  been  laid  down  by  the  de- 
cisions of  our  own  courts,  and  which  are  In 
conformity  with  previous  English  decisions, 
whence  we  have  derived  our  law,  as  well 
as  the  unanimous  decisions  all  over  this 
country.  The  question  for  you,  gentlemen, 
is  a  simple  one;  and  It  Is  better  to  remove 
and  eradicate  all  other  matters  from  your 
minds  relative  to  tlils  case,  except  those 
tUngs  which  pertain  to  tbe  matter  that  yoa 


are  tmmediattiy  to  try.  The  queBtioti  wLh : 
you  are  to  decide  Is  whether  or  not  th«  pa 
per  writing  which  purports  to  be  tbe  lin 
will  and  testament  of  Hannah  Bennett  L> 
her  last  will  and  testament  Yoa  bSTe  DPt> 
Ing  to  do  with  any  matters  as  conned 
with  any  other  win  or  any  othM  traDsacdn 
whatever,  though  something  has  bees  si  J. 
and  necessarily  brought  into  the  aignnwit 
of  this  case.  In  relation  to  another  will;  br. 
you  are  to  confine  your  dellbenUoiu  la  a- 
riving  at  your  decision  to  the  facta  and  cl^ 
cnmstances  Immediately  surrounding  tbe  e 
ecuUon  of  this  paper,  bo  that  yoa  may  deu: 
mlne  as  to  whether  or  not,  according  to  ibt 
rules,  and  tnatructions  which  we  aball  Un 
to  give  yon  as  laid  down  by  tbe  dedsins 
of  this  court,  this  party  was  capaUe  of  mak- 
ing a  last  will  and  testament  So  far  u 
making  of  the  will  was  concenud  noder 
I  the  statutory  provision,  a  person  21  jm^ 
I  of  age.  of  sound  and  disposing  mind 
memory,  is  competent  to  make  a  viil 
Where  a  will  Is  made  In  due  fonn,-tliit  l<. 
where  the  will  la  signed  by  the  tesamr 
and  Is  attested  by  two  credible  wltnesses.- 
then  It  Is  prima  fade  a  valid  wUL  The  h-^ 
presumes  every  man  to  be  a  man  of 
and  disposing  mind  and  memory.  Wl^ 
the  formalities,  under  those  clrcnmstaiy - 
as  required  by  the  statute,  are  execntcd,  '.U 
win  Is  prima  fiicie  proved.  This  paper  wr' 
Ing,  as  I  have  said,  purports  to  be  the  b<; 
will  and  testament  of  Hannah  Bennett  n'- 
Is  her  last  will,  in  the  presumption  of  tbe  be 
until  facts  and  etrcnmstances  are  preseotfi 
which  go  to  show  and  prove  that  accordii: 
to  tbe  decisions  of  law  applying  to  the  tFi 
deuce  aa  offered,  she  was  not  cmnpeteni  \: 
make  that  last  will  and  testament  N'o< 
it  is  contended  on  the  part  of  the  paitH! 
who  opposed  the  will  that  she  was  not  pn^ 
sessed  of  sufficient  capacity  to  make  a  rl 
If  that  fact  is  proved  to  your  satlsficti^- 
that,  of  course,  would  Invalidate  tbe  vUL 

Thwe  Is  another  ground,  also,  vrtiicb 
taken,  and  that  is  that  tbe  party,  thoogb^^ 
sessed  of  sufficient  capacity  to  make  a 
yet,  by  reason  of  a  superior  Infiooice 
was  exited  over  her  (inflneaioe  of  socb  s  ^ 
tore  and  charactw  aa  would  control  tbe  «u 
of  the  testator),  she  was  not  oompeteotR 
make  a  will. 

Those  are  the  two  matters  which  are 
seated  here  in  avoidance  of  this  last  wffl 
testam«it    In  order  that  you  may 
stand  this  matter  as  to  what  c(Ht8titct?«  * 
sound  and  disposing  mind  and  memoi?.  I  ^-^ 
state  to  you  very  briefly  a  few  of  the  de> 
sions  In  this  state. 

The  first  case  I  will  dte  IsOhandlerT.Ffiri* 
1  Har.  (Del.)  464,  which  is  somewhat  differ'^' 
from  this;  yet  the  same  principles  appljin'^''^ 
cases.  This  Is  one  of  the  eailleatcasesthRil!'^ 
been  tried  In  this  court  and  In  It  this 
Uon  as  to  what  constitutes  a  sound  niai''' 
memory  was  decided.  The  dilef  jv^^ 
charged  the  jury  "that  If  thcgr  were  of  <r!^ 
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on  from  the  eTidence  that  the  testator  was 
.tipable  of  exercising  thoaght.  Judgment,  and 
reflection.  If  he  knew  what  he  was  about, 
mil  had  memory  and  judgment,  his  will 
inuid  not  be  Invalidated  on  the  ground  ot 
insanity.  Neither  could  It  be  set  aside  on  the 
?round  of  undue  Influence,  unless  such  tn- 
inmce  amounted  to  a  d^ree  of  constraint 
tach  as  the  testator  was  too  weak  to  resist, 
»ich  as  derived  him  of  bis  free  agency,  and 
Drereated  him  from  doing  as  be  pleased  with 
:Us  property.  NdthCT  advice  nor  argument 
aw  persuasions  would  vitiate  a  will  made 
rreely  and  from  conviction,  though  such  a 
H-ni  migtat  not  have  been  made  but  for  sucb 
idvlce  and  persuasions."  This  matter  of 
linking  wills,  gentlemen.  Is  one  relative  to 
trhlch  I  do  not  see  that  there  should  be  any 
ireat  misunderstanding.  It  does  not  take  a 
n-lse  man  to  make  a  will.  A  man  must  be 
Kiiigessed  of  sofficlent  memory  to  know  what 
lie  has.  He  has  a  right,  under  the  laws  un- 
ler  which  we  live,  to  dispose  of  bis  proporty 
fust  OS  he  pleases.  It  matters  not  whether  he 
;iTes  it  to  bis  own  relatives  or  to  somebody 
ilse.  He  may  have  eccentricities  and  pecul- 
iarities, but,  if  those  are  accompanied  at  the 
>ime  time  witb  a  sound  Judgment,  discretion, 
ind  reason,  he  has  a  perfect  right  to  do  as 
lu  pleases  with  bis  property.  This  matter  of 
.uidue  influence  Is  sucb  an  Influence  as  pre- 
rcDts  the  party  from  exercising  bis  own  Judg- 
ment; In  other  words,  doing  as  he  pleases. 
\  person  has  a  perfect  right,  by  kindness, 
jy  attentions,— even  though  that  may  be  the 
.literlor  motive  which  governs  him,— to  pre- 
rall  npon  a  person  to  devise  to  him  what 
im'baps  ^thout  the  appeals  of  kindness  and 
the  manner  towards  bim  he  would  not  have 
Ime.  That  Is  ppoget  and  lawful,  and  a  will 
iTouId  be  perfectly  legal  made  under  those 
Mrcumstances;  but  If  that  will  were  made 
)y  reason  of  any  person  being  taken  advan- 
age  of,  by  reason  of  weakness,  of  disease,  of 
hreats,  so  that  the  party  Is  not  able  to  avoid 
:bis  loRoence,  and  is  prev^ted  from  freely 
?xm!lslng  bis  own  will,  thm  that  would  be 
indue  Influoice. 

Further  upon  tbls  same  quesUw  as  to  what 
s  a  sound  and  disposing  mind  and  memory 
ire  the  cases  of  Duffleld  v.  Morris'  Ex'rs,  2 
(inr.  (Del.)  879;  Gordre?  v.  Oordrey,  1  Housrt 
273,  274;  and  Lodge  v.  Lodge's  WlU,  2  Houst. 
129.  Jamison  t.  Jamlsw's  Will,  3  Houst 
119,  was  a  case  that  existed  a  great  deal  of 
interest,  and  was  for  tiie  purpose  of  estab- 
lishing a  will  which  had  beoi  drawn  by  Mr. 
Lore.  The  will  was  lost,  and  It  became 
necessary  to  set  up  that  will,  and  to  prove 
'he  facts;  and.  In  proving  the  tacts  of  the 
>vill,  the  question  was  raised  as  to  the  ca- 
?&cit7  of  the  par^  to  make  the  will;  and 
111  of  these  questions  necessarily  arose  In  the 
matter.  Tou  wlU  obs^e  that  all  of  tiiese 
lerisioQs  reafilrm  and  reiterate  the  same 
priuciple.  "niongh  it  Is  a  thrice-told  tale  as 
to  what  constitntes  a  sound  and  disposing 
mind  and  memory,  yet,  considering  the  high 


authorities  from  which  they  come,  I  repeat 
them  to  you:  **Wbat  Is  the  meaning  of  the 
terms  employed  In  our  law,  *a  sound  dispos- 
ing mind  and  memory,'  and  how  Is  the  que»> 
tkm  to  be  deddedT'  "This  question,  it 
seons  to  me,  cannot  be  pioporly  det«mlned 
by  any  metaphysical  theory  tiiat  we  know  of, 
for  these  are  mainly  mere  theoretical  specu- 
lations, and  are  very  difficult  of  comprehen- 
sion by  the  common  mind,  uneducated  as  It  Is 
In  the  subtleties  and  niceties  of  what  Is  called 
'moral  philosophy.'  Not  can  It  be  settled  by 
conjecture  or  the  mere  (pinions  of  the  wit- 
nesses. On  the  contrary,  the  qnestltni  Is  to 
be  decided  solely  and  only  by  the  focts  which 
the  testimony  In  the  case  discloses."  "It  Is 
tborefore  to  the  words,  the  conversations,  the 
appearance,  the  acts  and  doings,  the  conduct 
and  behavior  of  the  man  we  are  to  look,  to 
ascertain  the  state  of  his  mind.  These  alone 
are  to  ns  the  external,  visible,  and  natural 
signs  or  Indications  of  his  mental  condition. 
&nd,  therefwe,  in  this  case,  as  In  all  other 
:»ses  of  like  nature,  the  question  of  caiiacity 
mtist  be  determined  from  the  facts  and  cir- 
cumstances disclosed  and  established  by  the 
evidence.  In  examining  and  weighing  tlmt 
evidence  yon  will  carefully  consider  the 
character  of  the  several  witnesses  for  ver- 
adty  and  Integrity,— their  bias,  on  the  one 
side,  or,  on  the  other.  If  any,  their  intelli- 
gence and  Judgment,  and  their  respective  op- 
portunities and  powers  of  observation.  And 
here  It  is  but  proper  I  should  say  to  you  that 
the  law  makes  a  distinction  between  the  snb> 
scribing  witnesses  to  the  will  and  other  wit- 
nesses. The  subscribing  witnesses  hetag 
placed  around  the  testator  at  the  time  of  the 
executiw  ot  his  will,  for  the  special  purpose, 
among  others,  of  asoertalnlng  and  Judging  of 
his  capacity,  tfa^  are  p^mltted  to  testlfly  as 
to  tbe  opinion  they  formed  at  tbe  time  as  to 
the  condition  of  his  mind,— whether  It  was 
sound  or  nnsoimd.  And.  If  they  are  persons 
of  intdllgence  and  veracity,  their  opinions 
are  always  entitled  to  great  weight  with  the 
Jnry."  This  I  derire  especially  to  call  your 
attratkoi  to,  gentlemen,  as  it  Is  <me  of  the 
questtons  raised  in  tbls  case.  "Other  wit- 
nesses may  testify  to  bis  behavior,  bis  oon- 
duct  and  conversations,  his  appearance,  and 
to  particular  facts  tmdhig  to  tiirow  Ught  on 
the  state  of  his  mind,  and  from  which  its 
condition  can  be  falr^>  Inferred;  but  they 
cannot  testify  to  their  opinion,  merely,  of  his 
capacity,  without  also  stating  tbe  facts  upon 
which  that  opinion  Is  founded;  and.  If  the 
facta  do  not  fully  and  clearly  warrant  that 
opinion,  tbe  opinion  must  go  for  nothing,  for  It 
Is  the  fact,  and  not  the  t^nion,  upon  which 
you  must  rely  Ui  forming  your  Judgment."  In 
otha*  words,  persons  acquainted  with  tbe  par^ 
ty  Immediately  before  or  at  fbe  time  have  a 
right  to  testify  to  you  as  to  Ibe  facts  and 
circimistances, — how  the  party  acted,  what 
tbe  party  said,  what  was  the  oonditkm  of 
health,  from  what  the  party  was  suCfvIng; 
and  they  are  permitted  to  ftmn  ths^  own 
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indlviduftl  opinions  as  to  what  tbey  thought 
was  the  capacity  of  the  person  to  make  a 
wUL  But  70a  are  not  thereby  bound,  for 
yon  are  to  take  Into  craalderaUon  what  the 
facts  are,  and  may  draw  a  dlff^ent  oonclu- 
fiion.  It  is  so  with  regard  to  medical  wit* 
oeases. 

The  matter,  as  represented  to  you,  Is  this: 
l*hls  old  lady  was  in  a  bad  condition  of 
health;  that  she  was  an  elderly  lady;  that 
Mr.  Emmons  was  seat  ttx,  Mr.  Ethrldge,  the 
faiMbond  of  the  plaintiff,  going  for  him  to 
draw  the  will,  and  at  his  request  be  went 
there.  Alwut  these  matt^  there  is  no  dls- 
pntfc  You  hare  heard  Mr.  Emmons'  tes- 
timony. He  has  told  you  what  he  saw  and 
the  conTetsatlon  that  took,  place.  This  la  a 
matter  which  goes  to  form  a  part  of  the  evi- 
dence In  this  case,  and  has  to  be  taken  Into 
contideratlon  In  this  oase.  So,  gentlemen, 
'  yon  hare  also  beard  the  testlmoiiy  of  the 
seroal  other  witnesses.  Thwe  is  some  con- 
flict of  testhmsiy.  Where  there  is  a  cmfllct 
of  testlmnay,  you  must.  If  you  can,  reconcile 
that  testimony.  Under  our  law,  all  witnesses 
are  cmnpetent,  but  it  does  not  necessarily  fol- 
low that,  because  a  man  is  a  competent  wit- 
ness, he  la  credible.  It  Is  your  province  to 
ascertain  and  Judge  of  the  credibility  of  the 
evidence  offored  to  you.  In  doing  that,  yon 
should  take  into  consideration  all  the  oppor- 
tunities and  facllltlea  that  the  witnesses  liave 
of  judging  with  regard  to  the  mental  caaAU 
tion  of  this  [wrson,  as  far  as  her  capacity  to 
make  a  will  Is  concerned.  It  is  not  for  the 
court  to  aay  anything  to  you  with  regard  to 
the  weight  of  that  testimony.  It  is  entirely 
with  you,  applying  to  that  testimony  the  law 
as  I  bare  laid  It  down.  ■  And  If,  gentlanen, 
taking  the  testimony  Into  consideration,  you 
should  be  satisfied  from  the  evidence  that  the 
mind  and  memory  of  Hannah  Bennett  at  the 
time  when  she  executed  her  will,  on  the  9tb 
day  of  January,  1881,  were  sufficiently  sottnd 
to  mible  her  to  know  and  understand  what 
she  was  about  or  what  she  was  doing,  and 
that  she  made  such  a  dlspoaltliKi  of  her  pn^ 
erty  as  she  Intended  to  make,  and  that  she 
was  not  unduly  Influenced,  no  ontslde  Influ- 
ence by  which  her  will  was  controlled  with* 
out  her  wish  or  detdre,— In  oth«r  words,  that 
a  will  paramount  to  her  own  was  substituted 
In  place  of  her  own  will,  which  Induced  her 
to  make  a  will  contrary  to  h&e  own  wish  and 
des^,— then.  In  that  case,  you  should  pro- 
nounce this  as  her  last  will  and  testament 
But  if,  on  the  contrary,  you  should  be  sat- 
isfied from  the  evldenoe  that  the  mind  and 
memory  of  the  testator  at  the  time  ehe  ex- 
ecuted  her  will  were  not  aufflclently  sound 
to  enable  her  to  exvclse  thought.  Judgment, 
«r  reflectlfm,  and  to  know  and  understand 
what  she  was  about  or  what  she  was  doing, 
then  this  will  ought  not  to  stand;  or.  If  you 
■ctmsider  that  the  Influence  exerted  over  bar 
was  such  as  controlled  ber  will,  this  will 
should  not  stand. 
A  question  baa  bew  raised  here  In  relation 


to  a  decl^on  In  the  case  of  Pennypadier  t. 
Pennypadter  (Pa.  -Sup.)  8  AtL  634,  tat  which 
It  Is  held:  'The  law  does  not  regard  ib^ 
presence  of  a  brother  or  of  a  nephew  of  1 
teetator  at  the  execution  of  iUs  will  as  iii- 
prt^Kr,  suspicious,  or  objectlMiable,  althoufrh 
they  are  legatees."  We  have  to  eay  In  rela- 
tion to  that  case  that  it  Is  good  law.  Tu- 
mere  fact,  per  se,  that  a  man  la  making  hi* 
will,  and  that  the  beneficiaries  In  that  v'M 
are  admitted  Into  the  room,  alone.  Is  d  i 
calculated  to  throw  a  susplcitm  on  the  wil'. 
unless  it  is  coupled  with  some  facts  and  (ir 
cumstances  surrounding  It,  going  to  show  thai 
the  Immediate  presence  of  tikose  person* 
while  the  will  was  being  made  Influence-i 
and  changed,  contrary  to  the  will  of  the 
tator,  what  she  actually  Intended  to  d&  Ii 
Is  a  very  common  occurrence— I  SDi^xMt  evert 
member  of  the  bar  has  drawn  a  wUl  undf- 
such  circumstancea~f(X'  the  beneficiary  to  V' 
present  when  a  win  Is  being  drawn;  and  the: 
la  no  Impropriety  In  that  It  is  contend-^) 
here,  however,  that  It  was  not  the  mere  fna 
that  the  benefldary  was  {aresent,  but  th:^i 
the  Intention,  was  to  control  the  will  of  th.^ 
old  lady.  Whether  that  was  the  Intention.  <>r 
whether  It  had  any  efTeot  or  not.  Is  a  mane; 
entirely  for  your  cmslderatloii,  and  icsu  en- 
tirely nptm  the  evidence. 

The  jury  disagreed. 


CUMMINS  et  aL  v.  CUMMIHS  et  sL 
(Sapttdor  Oourt  of  Ddawara    A|ffil  18.  1S35. 

CoNTRST  or  Will— Tkiai.  bt  Jcar. 

1.  Act  Feb.  16,  1829  <Bev.  Code,  c  89  ! 
4),  provides  that  the  register,  when  the  nrobst- 
of  a  will  is  contested,  '^hall  nave  power  to  or 
der  any  Issue  of  fact  to  be  tried  oy  a  jury  :: 
the  BUpprior  court.  Prior  to  the  passage  of  it  - 
act  it  was  the  custom  of  the  register  to  onler 
sue  to  be  so  tried.  Bdd,  that  the  heir  was  D'-i 
entitled,  aa  a  matter  of  right,  to  have  the  issiv 
of  "devisavit  vel  non"  tried  by  a  jury,  but  sach 
matter  lies  within  the  register'a  discretion. 

2.  Const  art  6,  S  provides  tiiat  appn  J 
may  be  made  from  the  register's  court  to 
superior  cotu%  whose  decisions  diall  be  "finil  " 
fidd,  that  on  snch  appeals  the  heir  is  not  ntiUp-^ 
as  a  matter  of  right  to  have  the  Issue  "devisar:- 
vd  non"  submitted  to  a  Jury. 

Appeal  from  tlie  register  oC  wlUa  of  E^t 

county. 

Contest  of  the  probate  of  a  will  betwffi 
Eveline  Onmmins  and  others,  cootestaui- 
and  Alexander  O.  Cummins  and  others. 
From  a  decree  of  the  register's  ooart  admi: 
ting  the  win  to  probate,  contestants  app»! 
Affirmed. 

Edward  Rldgely,  Edward  G.  Bradford,  in: 
Henry  Ridgely,  Jr.,  for  appellants.  Geargt 
Gray  and  James  Pennewill,  for  appellees. 

LOBE,  C.  J.    This  Is  an  ^^eal  from  :b 
register  of  wills  of  Kent  county,  admittinz 
to  probate  the  will  of  George  W.  CammiDs. 
deceased.   The  will  bears  date  December  £^ 
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1SS8.  Zt  Is  signed  by  the  testator,  witnessed 
by  W.  H.  Janney,  John  B.  CcUlns,  and  Wil- 
liam Fariea,  whh  a  codicil  dated  May  28, 
1SS0.  ^gned  the  testator,  and  witnessed  by 
O.  B.  Yoshtil,  Sanuiel  J.  Reynolds,  and 
Charles  J.  Allen.  The  will  was  prored  be- 
fore Register  James  L.  Beverln,  Esq.,  Feb- 
ruary 3,  isei;  and  the  allowance  of  the  wlU 
and  granting  of  letters  was  affirmed  by  Reg- 
ister Ezeklel  T.  Cooper.  Esq.,  October  12, 
IS&U  upon  proceedings  in  review.  The  a|K 
peal  rests  on  two  grouoda,  via.:  First.  That 
the  registw  erred  in  admitting  the  will  to 
probate,  for  the  reason  that  the  testator,  at 
the  time  of  execrating  the  same,  was  not  of 
sound  and  disposing  mind  and  memory,  and 
also  that  he  was  nnduly  influenced.  Second. 
That  the  reglater  erred  in  refusing  to  grant 
an  Issue  of  derlsavit  rel  non,  to  be  tried  by  a 
jury  of  this  court,  upon  the  prayer  of  the  ap- 
pellants, wtto  are  heirs  at  law  of  the  testatoc. 

The  appellants,  in  preaenting  tbelr  case,  re- 
lied mainly  upon  the  second  ground;  that  la, 
the  right  4f  the  bdrs  at  law  to  an  Issue  to  be 
tried  by  a  Jury.  They  contended  tliat  such 
right  subsisted  wherever  the  testimony  dis- 
closed any  materinl  conflict,  and  that  In  evr 
ery  such  case  the  existence  of  the  right  crer 
ated  a  correq>ondlo«  duty  on  the  part  of  the 
register  to  grant  sncb  an  issue;  that,  the  reg- 
ister havlag  failed  to  do  so,  it  was  the  duty 
of  this  court  to  make  such  order.  This  In- 
Totved  the  coaaMeratlao  sf  the  powers  and 
ditles  of  the  register  of  wlHs  and  of  this 
court  on  appeals  from  the  reghftiec.  Section 
22  of  article  6  of  the  c<niBtitulion  provides  as 
fellows:  "The  regtoten  of  the  several  coun- 
ties shall  reivectlvely  hold  the  register's  court 
in  each  ctainty.  Upon  tlie  litlgatlw  of  a  cauae, 
the  depoaiUoBs  of  the  witnesses  examined, 
shall  be  taken  at  huge  in  writing,  and  naake  a 
part  of  the  proceedings  la  the  case.  Appeals 
uiay  be  made  from  the  register's  court  to  the 
snperlor  court,  whose  declsiiHis  shall  be  final." 
By  the  terms  of  the  act  of  February  IG,  1S29 
(Rer.  Code,  c.  89,  |  4),  It  te  provided:  "The 
regteter  wiiall  have  power  to  order  any  iasoe 
of  fact  whereof  he  may  prescribe  the  forn, 
toudilng  an  lastrameat  pui^mrtlBg  to  be  a 
will,  to  be  tried  by  a  jury  in  the  superior 
court."  Chief  Justice  John  M.  Clayton,  In  an- 
nouncing the  opintoo  of  the  court  in  Rtab  r. 
Pumrl,  2  Har.  (Del.)  451,  uaea  this  buwuage: 

'The  register  is  a  ju^,  and  the  sentencje  of 
his  court  IB  the  ^^neet  of  a  tribunal  of  ex- 
cluslTe  a»d  pee«Iiar  J«risdtction  on  the  sub- 
Im-iBartter  before  hlu;"  that  the  ot^ect  of 
aa  issoe  "Is  to  inform  the  conscience  of  the  : 
register";  that  H  is  in  his  pow«r  to  "pay 
respect  to  the  verdict  of  a  iury  In  case  It 
shoidd  net  eommepd  Itself  to  bis  Judgment" 
The  laagoage  of  the  court  hi  the  case  of 
Barker  v.  ^le«r  (deckled  In  1846)  4  Har. 
<I>el.)  340v  is  atlU  more  emphatic.  The  court 
there  says:  "The  probate  of  wills  Is,  In  the 
Qrftt  iBataace^  with  the  roister;  and.  If  he 

tbioks  proper,  be  may,  In  his  discretion,  di- 
rect an  Issue  to  try  any  fact  by  a  Jury."  The 
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aict  of  February  16,  1S29,  which  first  clothes 
the  register  with  statutory  posver  to  direct 
an  issue  of  fact,  merely  e.\pressed  the  prac- 
tice which  existed  prior  to  that  time.  This 
is  shown  by  the  cases  of  Cubbage  v.  Cub- 
bage,  decided  in  ISIS,  and  that  of  Bell  v. 
Buckmaster,  decided  in  IS20,  cited  in  Chand- 
ler T.  Ferrta,  1  Har.  (Del.)  454,  note.  This 
act  was,  doubtless,  passed  to  set  at  rest  nny 
question  as  to  the  validity  of  such  procedure. 

It  was  contended  by  the  appellants  with 
much  force  that,  as  the  power  to  direct  an  is- 
sue was  exercised  by  the  register  prior  to  the 
statute  of  1828,  it  must  have  arisen  by  analo- 
gy to  the  practice  In  the  courts  of  chancery  In 
England  upon  bills  filed  to  establish  wills, 
where,  upon  the  demand  of  an  heir  at  law, 
an  Issue  was  uniformly  granted;  that  this 
practice  was  adopted  our  courts  as  a  part 
of  the  then  existing  law;  that  this  uniform 
rule  hi  the  court  of  chancery  attached  to  aud 
controlled  the  granting  of  an  Issue  under  our 
procedure.  It  nowhere  appears  In  the  cases 
prior  to  1829  from  wh^ice  this  poww  came, 
or  that  It  was  a  matter  of  right  In  the  heirs 
at  law  to  have  an  issue.  The  act  which  eoi- 
bodlea  tlie  practice  says:  "The  register  shall 
have  power  to  order  any  Issue  of  fact;"  that 
la  to  say,  he  may  order  it  The  statute  Is  not 
mandatory  in  terms,  as  it  moat  probably 
would  have  been  If  the  right  existed  abs<riute- 
ly  in  the  heir  at  law  to  demand  it  The  court, 
in  Barker  v.  Splcer,  interpreted  the  statute 
when  It  said:  "The  register,  tf  he  thinks 
proper,  may,  in  his  discretion,  direct  an  is- 
sue." From  the  foregolBig  dtatlens  It  must 
be  manifest  that  the  granting  of  an  issue  by 
the  register  Is  discretionary.  It  ts  true  that 
the  courts  say  in  Barker  v.  Splcer:  "In  gen- 
eral, a  wUl  ought  not  to  be  established  against 
an  heir  at  law,  without  an  Issue,  when  he 
prays  one  at  the  proper  time."  This  Unplies, 
howev«,  that  It  may  be  so  established.  We 
find  BO  taw,  no  well-coo^eEred  case,  control- 
ling the  discretion  of  the  rcglstor  In  grantLug 
or  refasiog  an  issue,  subject  only  to  the  de- 
cision of  this  court  upon  an  appeal  It  may 
be  said.  In  pass  tog,  that  the  case  of  Hall  v. 
Dougherty,  5  Houst  435,  somewhat  relied 
upon  by  the  appellants,  was  declared  by  the 
learned  Judge  who  decided  it  to  be  "a  novel 
and  uBjnrecedeuted  case,"  and  evidently  was 
so  treated  by  the  court  This  case  Is  not  In 
harmony  with  the  older  or  with  the  moi-e 
recent  adjudicated  cases,  and  was  distinctly 
overruled  by  the  same  teamed  Judge  in  Ben- 
nett's will  case  (I^tbridge  v.  Bennett's  Ex'r^ 
9  Houst  2%,  31  Ati.  813,  In  iS»X,  where  the 
case  was  remanded  to  th«  reglstar,  with  dK 
rectlons  to  send  up  an  Issue. 

The  register,  therefore,  beinc  a  Judge  of 
peculiar  Aod  exclusive  jurlsdlctloe,  with  the 
right  to  send  an  issue  to  Inform  his  con- 
science if  he  thinks  proper,  with  the  right 
also  to  disregard  the  verdict  of  a  Jury  upon 
such  Issue,  It  Miovru  that  it  was  In  his  discre- 
tion to  direct  an  issue  or  not.  It  would  b« 
absurd  to  bold  that  be  must  send  aa  issuej 
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wl^n  he  tiiis  the  right  to  disregard  the 
dk't  of  a  Jury  upuu  such  issue.  In  the  exer- 
cise of  that  clear  right,  the  register  having 
refused  to  graut  an  issue,  is  It  now,  in  this 
appeal,  the  duty  of  the  court  to  direct  such 
Issue,  and,  if  so.  In  wliat  manner?  This 
court  has  no  original  jurisdiction  in  the  pro- 
bate of  -nills.  Its  autbority  is  appellate  only. 
Its  function  is  to  affirm  or  to  reverse  the  de- 
cision of  the  court  below,  In  whole  or  in  part, 
as  it  may  deem  meet  It  does  not  try  the 
case  de  novo,  or  upon  new  evidence,  but  up- 
on the  record  and  evld«ice  as  sent  up,  which 
evidence,  under  the  constttntional  provision, 
fs  taken  at  large  In  writing,  and  makes  a 
liart  of  the  proceeding.  Therefore,  in  an  ap- 
peal from  the  register  as  to  the  validity  of  a 
will,  if  the  court  Is  satisfied  from  the  evi- 
dence, as  sent  up  by  the  register,  that  his  de- 
cision is  correct,  it  may,  without  the  Inter- 
vention of  a  Jury,  affirm  the  same.  If,  on 
tlie  other  hand,  it  is  satisfied  from  sncb  tes- 
timony tliat  his  decision  is  wrong,  it  may 
set  it  aside,  and  remand  the  case  to  the  reg- 
ister for  cori-ectlon.  The  court  expressly  say 
In  Barker  v.  Bpicer:  "The  practice  under  the 
amended  constitution  [1831],  as  well  as  un- 
der the  constitution  of  1702,  which  are  the 
same  in  this  respect,  has  uniformly  been  to 
try  appeals  from  the  register  in  probate 
cases  by  the  court.  We  have  examined  the 
records  for  more  tlian  thirty  years  back,  and 
And  no  case  of  trial  In  the  appellate  court 
otherwise;  •  •  •  and  this  Is  In  conformity 
with  the  course  of  trial  in  all  other  appeals, 
except  appeals  from  judgments  of  Justices  of 
the  peace,  which  Is  provided  for  by  act  of  as- 
sembly. The  cause  Is  tried  on  appeal  on  the 
same  evidence  as  was  heard  in  the  court  be- 
low." It  would  none  the  less  be  a  trial  by 
the  court,  even  should  the  court,  through  an 
issue,  ask  the  verdict  of  a  jury  as  to  any 
iiuestlon  of  fact,  as.  In  deciding  the  case, 
the  verdict  would  In  no  wise  be  binding,  and 
the  court  could  acc^t  or  reject  the  conclu- 
sion of  the  jury,  as  it  deemed  best;  the  ver- 
dict of  the  jury  being  only  to  inform  the 
conscience  of  the  court,  and  to  aid  It  in  de- 
termining the  questions  submitted  on  appeal, 
and  which,  either  with  or  without  an  issue, 
are  being  tried  by  the  court  If,  upon  exam- 
ination of  the  record,  this  court  sbduld  con- 
clude that  the  register  ought  to  have  grant- 
ed an  Issue,  the  regular  procedure  would  be 
to  reverse  the  decision  of  the  register,  and 
remand  the  case  to  htm,  with  a  view  to  have 
an  issue  directed.  Thla  would  preserve  the 
continuity  of  the  record  In  the  register's  of- 
fice, where  the  law  evidently  intended  it 
should  be  complete  as  to  probate  of  wills, 
and  is  also  lo  conformity  with  the  ruling  In 
Barker  v.  Bpicer,  in  1846,  and  Bennett's  Will 
Case,  in  1891.  We  do  not  say  that  this  court 
has  not  the  Inherent  right  to  send  an  Issue 
directly  to  a  Jnty,  to  inform  its  conscience  as 
to  any  matter  of  fact  In  a  case  before  It;  but 
such  a  course  would  seem  to  be  irregular  and 
onbarrassed  by  restrictions  in  appeals  from 


the  register.  Should  the  court  order  an  \ssq- 
dlrectly,  the  jury,  in  trying  the  case.  wouM 
be  cmfined  to  the  eridaice  taken  before  tlic 
register,  and  suit  np  with  the  appeal,  snl 
could  not  go  outside  of  it;  while  upon  tlr 
trial  of  an  Issue  sent  by  the  register  of  tiii 
own  motion,  or  at  the  suggestion  of  the  coan. 
after  a  reversal  of  bts  deci^cHi,  the  jmr 
might  hear  all  pertinent  evidence,  wheiho*  k 
had  been  taken  before  the  register  or  not  otni 
thus  a  just  determination  of  tbe  qaestfoca 
raised  would  be  more  certain. 

The  principal  question  reniaina:  On^bt 
tbe  court  to  overrule  the  raster,  and  dimi 
an  Issue  in  this  case,  either  directly  or  indi- 
rectly? True,  there  is  some  conflict  of  ie»- 
tlmony.  Careful  examination,  however,  of 
the  evidence  sent  up,  has  sattsfled  the  cocr 
that,  at  the  time  of  the  execution  of  the  wllJ 
and  codicil  la  question,  the  testator.  Geor^ 
W.  Cummins,  was  of  sound  and  dlsposiu; 
mind  and  memory,  and  that  he  was  not  5d> 
Ject  to  undue  Influence.  Our  Judgment  u. 
Aerefore,  that  an  issue  should  not  be  aem 
to  the  jury. 

This  Is  c<Hiclti8lve,  unless  the  right  of  in 
heir  at  law  to  an  Issue  by  the  register  in  tlif 
first  Instance  and  by  this  conrt  upon  api<eal 
is  paramount  This  point  has  already  htta 
somewhat  considered  with  reference  to  tbe 
duties  of  the  register.  It  may  be  further 
said  that,  under  the  English  statutes  anJ 
practice,  the  right  of  the  heir  at  law  wu 
coupled  with  that  of  the  rector  of  the  par- 
ish, and  evidently  grew  ont  of  tbe  feudal 
system  and  the  rule  of  primogeniture,  oo 
the  one  hand,  and  the  maintenance  of  tbe 
established  church,  on  the  other.  To  ktv'.> 
the  Inheritance  Intact  for  the  belr  at  law. 
and  to  maintain  the  established  cfaorch,  wen 
the  ends  aimed  at  These  reeaona  do  ui.it 
now  and  never  have  existed  in  this  country. 
Our  laws  are  framed  to  facilitate  the  trans- 
fer of  property.  We  have  do  state  cfauivli. 
In  tbe  mutations  of  wealth,  pro^ertj  whi-^ 
formerly  consisted  chiefly  of  realty  now  con- 
slsts  largely  of  personalty.  In  reason,  there 
would  seem  to  be  no  more  sacredness  attacb- 
Ing  to  the  rights  and  remedies  of  an  betr  at 
law  of  real  estate  than  to  those  of  a  distrib- 
utee of  personal  property. 

The  appellants  urged  that  tbe  constltutloo 
c<xitemplated  a  jury  trial  whax  it  im>r]<l«i! 
that  an  issue  should  be  directed  to  tbe  su(t- 
rior  court,  which  was  a  conrt  of  commor- 
law  Jurisdiction,  and  had  a  jury;  that,  wb«s 
the  Issue  was  In  that  court.  It  must  be  tiktt 
by  due  course  of  law;  claiming  that  due 
course  of  law  meant  the  trial  of  tbe  law  b; 
the  court  and  of  the  facts  by  the  fary.  thit 
Is  by  no  means  clear.  Tbe  register,  of  his 
own  motion,  has  a  right  to  send  an  Issd« 
to  be  tried  by  a  Jury  of  this  court.  It  woalii 
thOTefore  only  be  reastmable  that  an  ai>- 
peal,  which  might  involve  an  Issue,  aboold 
be  taken  to  the  same  court,  and  thus  pre- 
serve the  unity  of  jurisdiction,  and  av4^4 
confusion.  Again,  It  doea  nt^  follow  tlia:  s 
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'.rial  of  quesUwiB  of  Cact  hy  "due  coarse  of 
:aw'*  necessarily  involTes  a  trial  by  Jury. 
Under  our  system  of  Jurlsprudoic^  ques- 
ions  of  fact,  of  the  gravest  moment,  and 
•mbraclng  the  largest  Interests,  are  heard 
ind  determined  witbont  a  Jury.  We  need 
lot  dte  Instances.  They  are  numerous,  and 
nust  be  familiar  to  every  lawyer.  Besides. 
Q  appeals  from  the  register  our  courts  have 
luite  uniformly  decided  both  the  law  and. 
Tact,  without  reference  to  a  Jury.  This  case, 
loweror,  does  not  depend  v^oa  the  practice 
ind  proceedlnss  in  BofUmd,  but  i^n  the 
»n8tltutiai  and  statutes  of  this  stat^  and 
:he  decisions  and  practice  tbmunder.  Un- 
ler  tbeee,  In  contested  cases,  the  register  of 
(vtlls  bears  all  the  evidence  takes  the  same 
It  large  in  writing,  and  primarily  determines 
ill  qoestlons  at  Issoe.  His  dedslcm  Is  final, 
mleas  an  appeal  Is  talun.  Such  an  appeal 
ies  to  this  court,  where  the  case  Is  again 
leard  and  finally  determined.  The  right  ot 
jury  tilal  is  preserred,  d^ooident,  however, 
ipon  the  discretion  of  the  register  and  of 
:hls  court.  Instead  of  the  heirs  at  law  as  In 
Bnglaad.  Both  real, and  perstmal  estates  are 
idmlnlstmd  by  this  sln^e  and  harmoilous 
uetbod.  In  onr  judgment,  this  was  the  In- 
lention  of  the  framers  of  our  law,  who  un< 
jueetlonaMy  were  familiar  with  the  Sng- 
.tsh  vstem.  They  Intended  to  and  have 
^iven  us  a  distinct  and  wise  statutory  sub- 
stitute f(H-  that  complex  system;  car^Uy 
,'uardlng.  It  would  seem,  all  rights  and  m- 
lereste. 

Vpoa  the  most  careful  consldoatlcHi,  we 
see  no  Just  reason  for  overruling  the  action 
>f  the  register.  The  Judgment  ot  the  court, 
therefore^  Is  that  the  decree  of  the  register 
l>e  afilrmed.  ■ 

CULLEN,  J.,  concurred. 

GRUBB,  J.  (concurring).  This  cause  Is 
iiere  on  appeal  from  tiie  register's  court  for 
:tiia  connty,  in  the  matter  of  the  probate  of 
;he  alleged  taut  will  and  testament,  and  codl- 
•fl  thereto,  of  Oeorge  W.  Cummins,  deceased, 
rbe  appeUants  are  the  widow  and  three  of 
:tae  fonr  children  and  h^rs  at  law  of  the 
Jeceased.  Two  causes  of  appeal  were  pre- 
sented by  the  record,  and  urged  at  the  ai^- 
iient:  First,  that  the  register  erred  In  refus- 
ing the  application  of  the  appellants  for  an 
smie  of  devlsarlt  vel  non  to  be  tried  by 
1  Jury  of  this  court;  seccud,  that  the  reg- 
atcr's  court  erred  in  admitting  said  will  and 
■odlcil  to  probate,  tar  the  reason  that  the 
:e«tator,  when  he  executed  the  same,  was  not 
)f  sound  and  cUsposing  mind  and  memory, 
&nd,  moreover,  was  subject  to  undue  Influ- 
>Dce- 

Tbe  first  ground,  althongh  clearly  present- 
?<].  was  treated  aa  of  minor  importance  in 
Che  cause.  The  main  contention  was  upon 
the  second  ground,  rdating  to  the  definitive 
Jet-ree  of  the  regtoter's  court  acl'mlttlng  the 
wlU  to  probate,  and  arose  iqrau  the  motion  of 


the  appellants  that  this  court,  on  this  appeal, 
do  fnme  and  direct  an  Issue  of  devlsavlt  rA 
non  to  be  tried  by  a  Jury  at  bar.  In  sup- 
port of  this  motion,  the  learned  counsel  for 
the  appellants  contended:  First,  that,  aa 
heirs  at  law.  the  appellants  were  absolutely 
entitled  as  of  right  to  have  such  Issue  and 
trial,  on  demand;  second,  that,  at  the  least, 
they  were  so  entitled  ther^  If,  In  the  Judg- 
ment of  the  court,  there  woa  a  contrariety  of 
evidence  tn  the  case.  These  questions  were 
argued  on  both  sides  with  such  a  degree  of 
research  and  exhaustlv^ness,  and  by  such  an 
array  of  distinguished  and  learned  counsel 
as  were  doubtless  never  before  engaged  in 
the  discussion  of  them  In  this  state.  On 
this  account  and  also  because  of  the  unset 
tied  state  of  the  law  under  our  prior  adjudi- 
cations, this  case  has  merited  and  received 
the  most  careful  conddoatlon  of  the  court 

The  decision  of  these  questions  raises  two 
principal  inquiries:  First  Has  the  superior 
court,  on  amiteal  from  the  final  decree  of  the 
register's  court  allowing  or  disallowing  the 
probate  of  a  will  of  realty,  the  power  to 
frame  and  try  by  its  Jury  an  Issue  of  dev- 
lsavlt vel  nont  Second.  It  so,  la  tiie  heir  at 
law  entitled  os  of  right  to  have  such  Issue 
so  framed  and  tried  on  demand? 

These  Inquiries  require  the  consideration  of 
the  origin,  constitution,  and  design  of  our 
probate  system,  composed  of  the  register's 
court,  as  the  court  of  first  instance,  and  the 
sup^or  court  on  appeal  therefrom.  This 
syaiem  originated  In  our  constitution  of  1792, 
which  first  created  it  The  identical  languaj^ 
of  that  constitution  was  incorporated  In  our 
present  constitution  of  18S1,  unaltered,  ex- 
c^t  as  to  the  substitution  of  our  present 
superior  court  on  the  appeal  for  the  prior 
supreme  court,  whose  Jurisdiction  and  pow- 
ers were  merged  in  the  former.  It  la  found 
in  section  22,  art  6,  of  the  constitution,  as 
follows:  "The  reglstera  of  the  several  coun- 
ties shall  respectively  hold  the  register's 
court  In  each  county.  Upon  the  litigation  of 
a  cause,  the  depositions  of  the  witnesses  ex- 
amined, shall  be  taken  at  large  in  writing, 
and  make  part  of  the  proceedings  in  the 
cause.  This  court  may  issue  process  through- 
out the  state,  to  compel  the  attendance  of 
witnesses.  Appeals  may  be  made  from  a 
register's  court  to  the  superior  court,  whose 
decisions  shall  be  final.  In  cases  where  a 
roister  is  interested  In  questions  cfmceming 
the  probate  of  wills,  the  granting  letters  of 
administration,  or  executors',  administrators' 
or  guardians'  accounts,  the  cognizance  there- 
of  sliall  belong  to  the  orphans*  court  with  an 
appeal  to  the  superior  court  whose  decision 
shall  be  final."  By  these  provisions  it  is 
manifest  that  exclusive  original  Jurladtctloa 
of  the  probate  of  wills  of  both  realty  and 
personalty,  except  where  the  register  Is  inter- 
ested, was  vested  in  the  register's  court  and, 
on  appeal,  complete,  exclusive,  and  conclu- 
sive Jurisdiction  in  the  former  supreme  and 
I  preset  superior  court   Ilieir  obvtous  intent 
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Is  that  the  decision  of  the  register's  cotirt 
shall  be  coDclusive  tf  unappealed  from,  as 
our  courts  have  unlformlj  held,  but  that  the 
heir  at  law  or  other  Interested  contestant 
shall,  on  appeal,  have  the  right  of  a  retrial 
before  a  court  of  higher  grade  and  authority. 

The  constitutional  mandate  that  the  deci- 
sions of  the  superior  conrt,  on  appeal,  shall 
be  final.  Imports  not  only  that  its  Jurisdiction 
shall  exclude  that  of  the  court  of  errors  and 
appeals  in  respect  to  the  probate  of  wills,  but 
also  the  jurisdiction  of  the  register's  court 
aft^  the  appeal  has  been  received  above. 
Accordingly,  upon  the  appeal,  the  cause  la 
removed  from  the  register's  court  in  toto  to 
the  superior  court,  there  to  be  tried  de  novo. 
Thereafter  the  validity  or  invalidity  of  the 
win  In  controversy  Is  determined  by  the  lat- 
ter, and  not  by  the  former.  The  constitu- 
tional grant  of  excUisive  and  conclusive  juris- 
diction of  the  probate  of  wills  to  the  superior 
court  on  appeal  also  necessarily  confers  ple- 
nary power  over  the  subject  thereof,  and,  by 
implication,  all  the  particular  powers  neces- 
sary and  appropriate  to  the  due  exercise  of 
such  Jurlsdlcticm.  The  selection  of  the  su- 
perior court,  which  has  both  law  and  equity 
powers  within  the  scope  of  the  Jurisdiction 
conferred  upon  it,  and  also  Its  own  juries,  as 
the  court  of  appeal  from  the  register's  court, 
instead  of  the  court  of  errors  and'  appeals 
or  the  court  of  chancery,  forcibly  indicates 
a  constitutional  intent  that  these  should  be 
appropriately  employed  In  the  appellate  pro- 
ceedings. This  inference  Is  greatly  strength- 
ened by  the  fact  that,  while  the  constitution 
i-onfera  on  said  appellate  coxirt  ^elusive 
jurisdiction  and  plenary  powers  In  the  prem- 
ises, it  nowhere  prescribes  the  mode  of  their 
exercise,  or  any  r^nlatlon  or  limitation 
th«-eof.    Nor  does  any  statute. 

All  these  significant  circumstances  seem  to 
warrant  the  view  that,  on  appeal  from  the 
definitive  decree  of  the  register's  court,  the 
superior  conrt  is,  by  the  Intent  and  operation 
of  the  constitution  Itself,  an  appellate  conrt 
it  peculiar  Jurisdiction  and  exceptional  char- 
acter in  our  judicial  ^stem,  established  for 
a  particular  purpose,  and  not  strictly  similar 
to  courts  of  general  and  purely  appellate 
Jurisdiction,  or  subject  to  their  usual  course 
of  procedure  and  practice.  Therefore,  in  the 
:nbsence  of  constitutional  or  statubn-y  regula- 
tions or  llmttattons.  It  may,  on  ai^ea),  exer^ 
else  its  jurisdiction  and  powers  in  such  man- 
ner and  subject  to  such  rules  of  procedure 
adopted  by  it  as  are  appropriate  and  essential 
iQiereto.  That  it  has  the  power,  on  appeal 
from  the  final  decree  of  the  register's  court, 
allowing  or  dteallowing  the  prolMte  of  a  will 
of  realty  or  personalty,  to  frame  and  try  by 
a  jury  at  bar  an  Issue  of  devisavlt  vel  non, 
seems  to  be  In-  accord  with  the  constitutional 
meaning  and  purpose,  and  well  established 
by  the  adjudications  In  this  state. 

In  the  case  of  Barka:  v.  ^icer  (decided  In 
184«)  4  Har.  (I>el.)  347,  this  power  was  af- 
firmed.  It  ia  tme  that  the  first  ImpressiuL  of 


the  court  was  to  the  contrary,  but,  upon  rear- 
feument  and  reconsideration,  the  court  d* 
Glared  that  it  was  "Inclined  to  affirm  its  pov- 
er  to  order  an  issue  of  devisavlt  vel  non  to 
be  tried  by  a  jury  at  bar."  This  la  the  flra 
case  in  which  the  question  had  been  foruH:- 
ly  raised  and  adjudicated  in  this  state.  Ii 
was  heard  before  Booth,  O.  J.,  and  Harring- 
ton and  Milllgan,  JJ.  The  next  ease  Jnvdr- 
Ing  this  question  was  Hall  v.  DoQ^herty.  5 
Houst  436.  It  was  beard  In  1878,  before 
Comegys,  O.  J.,  and  Wootten  and  HoosToa. 
JJ.  In  this  case,  although  the  motion  for  ib« 
issue  was  strenuoudy  opposed,  the  court  di- 
rected the  Issue  to  be  tried  at  bar.  Judn 
Houston,  In  his  published  report  of  this  caf». 
says:  "The  court,  after  consideration  of  the 
question,  concluded  that  as  the  appeal  was  i 
novd  and  peculiar  one,  altliongh  on  a  good 
and  snffldent  ground,  that  la  to  aay,  to  tbe 
decision  specially  of  the  register  refosing  » 
order  and  award  in  the  tase  an  lasae  of 
devisavlt  vel  non  to  be  tried  before  a  jnry  at 
the  bar  of  this  court  on  the  application  <^  tl» 
appellants  in  the  register's  court,  fiie  woUe 
object  of  the  appeal  would  be  defeated,  ami 
the  remedy  and  redress  sought  by  It  rentfmd 
wholly  nugatory  and  void,  unless  an  iasoe  of 
devisavlt  .vel  non  sboold  be  ordered  this 
conrt  t»  be  ft«med  and  tried  before  a  Jury  at 
the  bar  of  It  on  the  trial  of  the  anieal  in  thii 
conrt;  and,  accordingly,  snch  an  order  was 
made  by  the  court." 

The  next  and  last  case  (until  ttie  prespat 
appeal)  raising  the  same  question  was  Etti- 
ridge  V.  Bennett,  9  Houst.  235.  la.  the  poV 
llshed  report  of  this  case  nothing  Is  said  in 
reference  to  the  proceedings  or  the  appeal 
Said  report  merely  shows  the  trial  of  the 
cause  on  the  issue  sent  up  by  the  register. 
The  court  record  discloses,  however,  that  tsi 
the  appeal  the  court  remanded' the  procee<2- 
Ings  to  the  register,  directing  him  to  send  u-? 
an  issoe  fa:  trial  by  a  Jury  at  its  bar,  wtiti. 
direction  be  complied  with.  TTpon  laqnlrr  of 
tke  oonnsd  oa  both  sides  In  Aid  appeal,  they 
concur  In  stating  that  the  conrt  ottered  xKh- 
ing  In  denial  of  the  power  ot  the  appdlaie 
conrt  to  order  an  Issue  for  trial  at  Its  bar,  or 
of  the  legality  or  propriety  of  the  oomae  par- 
sued  In  the  Hall  v.  Dougherty  appeal.  In  tbe 
latter  the  fnll  court  sat.  while  In  tbe  appeal 
ot  BthFidge  V.  Bennett  only  two  of  tbein  mi 
(Comegys,  0.  J.,  and  Houston,  J.).  So  ttm. 
while  tbfc  latter  case  is  an  Instance  of 
derlQg  the  register  to  send  iqt  an  tssoK  -t 
cannot  truly  be  considered  as  overruling  Ha^ 
V.  Dougherty.  As  it  standa,  it  may  be  dmia- 
ed  that  It  indicates  that  these  two  Judges  wth? 
sat  In  both  cases  conMdered  that  either  ooom 
might  be  pursued.  But  the  Bennatt  mliat 
Is  clearly  at  variance  with  Hall  v.  Dongbmy- 
and  also  with  the  final  opinion  iqton  ncomii- 
ccation  of  the  qnestian  of  the  coort  In  Barter 
V.  Spicer,  and  therefore  cannot  be  deemed  as 
authoritative  in  this  state  or  binding  i^as  tbii 
court  It  la  also  inconsistent  with  tbe  opia- 
iou  Bow  hdd  by  this  oqact  Ja  tbe  case  befors 
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US. — that  ih^  refadnc  or  gnntlDg  of  an  Is- 
sue Is  a  diBcrettonaiy  pow«r  of  the  register, 
eren  upon  the  demand  of  the  heir  at  law; 
for.  If  It  be  tme  that  the  giantliif  or  refuaing 
Rn  lasne  la  dlacretionary  with  the  T^Hata,  it 
neceaaarUy  fcdlowa  that.  In  the  oerdae  of 
this  dlacretlcni,  be  may  lawfully  rtfuse  auch 
Issue.  Thla  being  so,  It  would  aeem  clear 
tbat  tbla  court  on  ai>peal  cannot  reverse,  on 
the  ground  of  anch  rafnaal,  either  bla  decree 
allowing  or  dlaaUowlng  the  probate  of  a  will, 
or  hia  dedalon  refaring  auoh  tasne.  Without 
tbe  rereraat  of  elthcor  decree,  thla  oomt  mani- 
festly eould  not  lawfully  ^ther  order  or  re- 
quire talm  to  grant  or  refuse  any  laaoe.  Until 
sDcbL  rereraal  the  <»ae-  la  In  tbe  appellate 
court,  wholly  remored  from  tbe  reglster'a  Ju- 
risdiction, and  he  Is  powerlem  to  frame  or 
award  such  an  lasne,  if  lie  did  ao,  to  af- 
firm any  vodlct  tbereon,  (v  render  any  Uhet 
decision  while  his  first  declalon  Is  atlll  pend- 
ing above.  It  was  for  this  reason  tbat  in 
Hall  T.  Dougboty  tbia  court  aaaerted  its  pow> 
er  to  frame  and  try  an  Issne  when,  In  Its  dis- 
cretion, It  appeand  esamtial  to  the  proper 
and  just  detennlnatlrai  of  the  cause  before  It 
on  aiq;»eal. 

At  the  a^nment,  the  counsel  for  the  re- 
qxmdents  conceded  tbat  this  court  oonld  txet- 
cise  sncb  power,  In  its  discretion,  but  denied 
tbat  tbe  heir  at  law  waa  absolutely  entitled 
as  of  right  to  bare  the  iaaue.  fvdered  and 
tried  at  the  bar  of  tbe  court  on  demand,  as 
i-ootended  by  the  appellants.  The  error  un- 
derlying this  latter  and  inrlndpal  contention 
of  the  appellanta  la  in  assuming  that  the  right 
to  a  jury,  aa  incident  to  dtber  the  commm- 
law  actkm  of  ejectment  or  to  the  Engllsb 
ehancezy  procedure  for  establishing  a  will  of 
realty,  still  exists  In  Delaware,  unaifected  by 
our  constitntlonal  changes  and  tbe  modifica- 
tions of  onr  polity  and  poll<7-  Our  constita- 
tion  bas  created  a  special  Judicial  ^stem  tar 
the  probate  at  wills,  composed  of  the  r^tis- 
ter*s  court  and  tbe  auperior  court  on  appeal, 
with  exduslTs  and  conclusive  jnrlsdlctlfm 
oyer  that  subject,  whose  procedure  baa  er- 
cluded  and  superseded  both  of  tbe  said  com- 
mon-law and  Oban  eery  modes  of  prooednra 
Here  tbe  reglster'a  court  baa  been  rlrtnaUy 
substituted  for  tbe  EngUsb  ecdeaiastlcal  pro- 
bate court,  wltb  tbe  latter's  jurisdiction  en- 
larged to  incinde  wills  ot  realty  as  wdl  aa 
of  perB(nialty.  Tbe  procedure  of  the  regis- 
ter's Gourt  is  according  to  the  courae  of  the 
flrll.  and  not  of  the  common,  law;  bence,  on 
appeal  to  the  supwlor  court,  tbe  nature  of  the 
probata  proceeding  in  the  register's  court  still 
adtiweB  to  It  In  tbe  said  ajHKllate  court,  wblch 
bas  both  law  and  equity  Jurisdiction  and  pro- 
cedure, for  tbe  superior  court  bas  express  and 
ample  authority  to  minister  Justice  according 
to  equity  aa  well  as  law.  In  Its  exmlse  of 
tbe  Jurlsdlctltm  and  powers  conferred  upon  It 

In  this  country  it  baa  been  held  by  tbe 
hlgbest  eonrtt,  both  federal  and  state,  tbat 
there  Is  no  constitutional  or  general  right 
to  Jury  trial  In  cases  clearly  within  equity 


Jurisdiction.  In  support  of  ttila  proposi- 
tion numerous  caaes  may  be  dted.  It  Is 
tbe  general  rule  of  equity  procedure  tbat 
the  <»:dertng  of  an  Iaaue  for  Jury  trial  Is 
dlacretlonaiy  wltb  tbe  court  To  this  gen- 
eral rule  an  exception -waa  nude  in  Eng- 
land In  faror  of  the  beir  at  law  In  cases  of 
proceedinga  In  equity  for  the  establlsbmeut 
of  a  Will  of  realty.  Nearly  two  centnrl^^ 
ago  tbla  exception  waa  dedared  and  estab- 
llahed  In  Oreat  Britain  by  tbe  house  of 
lords;  but  it  must  be  remembered  tbat  this 
high  ai^late  tribunal  was  a  co-ordinate 
branch  of  tbe  British  goremment,  and  was 
eompoaed  of  titled  classes,  largely  supported 
by  great  landed  estatea.  From  such  a  polity 
natttially  emanated  a  policy  which  discoun- 
tenanced tbe  alienation  of  realty  by  will, 
and  Jealously  guarded  and  f^Tored  Its  anln- 
terrupted  descent  to  the  hdr.  But  our  gor- 
emmental  polity,  eren  during  our  colonial 
period,  and  certainly  since  the  birth  of  our 
statehood,  in  1776,  has  been  differently  con- 
stituted under  altered  conditions,  creating 
dissimilar  needs,  and  demanding  new  or 
mf>dlfied  pollcieBL  So  tbat  tbe  reason  ftir 
tbe  English  rule  in  equity  in  favor  of  tbe 
absolute  right  of  the  bdr  at  law,  on  de- 
mand, to  l^re  an  Issue  of  devlsavlt  vel  non 
before  he  shall  be  disinherited  by  will,  bar- 
ing become  Inapplicable  bore.  It  cannot  rea- 
sonably be  held  to  be  adopted  or  In  force 
within  this  state,  and  to  hare  changed  In 
hla  behalf  the  general  equitable  rule  tbat 
tbe  rtgtat  to  a  Jury  trial  Is  subject  to  the 
diBciMlon  of  tbe  equity  Judge.  It  Is  true 
that  in  many  respects  the  common-law  mlea 
of  descent  bare  beea  adopted,  and  particular 
faror  shown  to  realty  and  the  rlgbta  of  tbe 
heir  at  txw,  in  Delaware.  It  is  also  tme 
that  the  rule  of  primogeniture  bu  been  ob- 
served here  upon  tbe  deatb  of  tbe  trustee 
ot  realty,  and  tbat,  from  our  earliest  colonial 
period  until  tbe  ad<vrtlon  of  onr  constitution 
of  1792,  the  eldest  eon  was.  1^  statute,  en- 
titled to  a  double  share  of  Intestate  re^ty. 
But  It  Is  significant  that  In  1794  immedi- 
ately after  tbe  establlabment  of  said  cMisti- 
tutiott,  this  provision  of  said  statute  was  re- 
pealed by  an  act  expreasly  declaring  tbat 
equality  Is  our  p<dlcy,  and  that  such  dis- 
crimination is  Inconsistent  thwewltb.  There- 
fore, it  is  reasonable  to  conclude  until  tbe 
contrary  is  shown  by  the  i«oductl(Ht  of  some 
constitutional  or  statutory  provision,  or  some 
autboritatlve  adjudication  or  practice,  tbat 
tbe  suporlor  court  on  appeal  from  the  reg- 
ister's court,  la  not  bound  by  the  rigid  Bng- 
llsh  rule,  as  claimed  by  tbe  appellants,  but 
may  or  may  not  direct  an  issue  In  Its  discre- 
tion, and  according  as.  In  Its  Judgment  the 
necessities  of  tbe  particular  case  and  tbe  at- 
tainment of  Justice  may  require. 

At  tbe  argument  It  was  not  shown,  nor 
bas  this  court  since  discovered,  that  any 
such  constitutional  or  statutory  provision, 
or  any  such  adjudication  or  practice  In  favor 
of  aald  alleged  absolute  rigbt  of  the  heir 
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at  law,  has  erer  existed  m  Iwen  opoatlTe  at 
auy  time  dnrlns  our  state  or  colonial  bis- 
to^.  Under  tbe  Duke  of  York's  sorem- 
meut  of  our  three  counties,  wUls  of  realty, 
us  well  as  of  personalty,  were  prored  in 
open  court  by  the  att^ng  witnesses;  but 
no  instance  has  been  shown  of  the  trial  by 
Jury  of  any  mandatory  Issue  of  derisaTlt 
vel  non  daring  that  period,  or  of  an/  abso- 
lute right  of  the  heir  at  law  to  hare  the 
same  on  demand.  Under  Penn's  govem- 
meut  registers  for  tbe  probate  of  wills  were 
Inti'oduced,  and  within  the  Delaware  coun- 
ties ae  early  as  1681,  who,  as  onr  will  rec- 
ords show,  probated  wlUa  of  realty  as  well 
as  of  personalty.  Their  mode  of  probate 
seems  to  have  Immediately  superseded  that 
theretofore  In  rogne  in  open  court;  and  also 
to  hare  been  eoncluslTe,  for,  so  tar  as  yet 
shown  or  dlscoyered  in  our  records,  there 
does  not  appear,  prior  to  the  adoption  of  the 
(•onstitutlon  of  1792,  to  bare  been  any  in- 
Btance  In  which  the  validity  of  a  will  of 
realty,  after  probate  by  the  raster,  was  al- 
lowed to  be  collaterally  Impeached  In  any 
other  court;  while,  since  the  establishment 
of  the  present  register's  conrt  under  said 
constitution,  our  courts  have  repeatedly  and 
uniformly  held  that  its  decision^  allowing  or 
disallowing  the  probate  of  wills  are  condo- 
slve.  if  unappealed  from.  Indeed,  our  rec- 
ords, so  far  as  yet  dlsoorered  or  disclosed, 
do  not  show  any  Instance,  either  prior  or 
subsequent  to  the  creation  of  the  register's 
court  In  1792,  of  the  adoption  of  the  comm<m- 
law  or  of  the  chancery  mode  of  provAg  or 
establishing  a  will  of  real!?,  and  conse- 
quently of  the  recognition  thereby  In  Dela- 
ware of  either  of  said  modes  of  probate,  or 
of  the  alleged  absolute  right  of  the  heir  at 
law  to  a  Jury  trlnl.  Nor  does  it  appear  from 
any  constitutional  or  statutory  provision,  ad- 
judication, or  record,  or  otherwise,  that  any 
such  absolute  right  baa  ever  been  granted 
or  recognized  here  on  appeal  from  the  reg- 
ister or  the  register's  court  In  1706  a  stat- 
ute provided  for  a  court  of  delegates  for 
each  county,  to  be  a  court  of  appeal  from 
the  register;  but  It  neither  provided  it  with 
a  Jury  of  Its  own,  nor  authorized  It  to  order 
an  Issue  for  trial  by  the  Jury  of  any  other 
court  This  provision  for  the  said  court  of 
appeal  was  abrogated  by  the  constitution 
of  1792,  which  first  created  the  present  pro- 
bate system  of  a  reglsttt's  court,  with  an 
appeal  to  the  old  supreme  (now  the  snperior) 
court 

Although  It  became  a  practice  of  the  reg- 
ister's court,  from  its  origin  in  1792  until 
1829,  to  frame  and  order  an  Issue  for  trial 
by  a  Jury  of  the  old  supreme  or  the  old  com- 
mon pleas  court  yet  there  was  no  express 
authority,  either  constitutional  or  statutory, 
for  the  register's  court  to  order,  or  the  said 
courts  to  ^tertaln.  or  for  the  heir  or  other 
party  In  Interest  to  have,  either  as  of  rigbt 
or  of  favor,  any  snch  issue  or  trial  by  Jury. 
Nor,  in  the  absence  of  satisnictory  evidence; 


as  already  ahowa.  of  aome  intor  authorita 
tlve  adjndicatlai  or  practice  in  that  behalf, 
can  any  Implied  authaity  reasonably  br 
presumed.  It  must  be  presumed,  tlm«fore. 
that  this  practice  began  and  continued  wlib 
the  mutual  consent  of  all  the  partlclpaatk.-  I 
of  the  register,  the  parties,  and  the  court-  I 
because  it  was  recognized  as  a  otmvenlent 
direct  and  eifectnal  mode  ot  determining  a 
controversy  re(H>ectlttg  a  wOl,  mnd  tiiereby 
avoiding,  la  most  cases,  the  delay  and  ex- 
pense of  an  appeaL  So  that  in  its  incep- 
tion, doubtless,  tbe  awarding  of  the  issue  | 
for  trial  by  Jury  was  not  mandatory  npos 
the  registCT,  as  of  absolute  rigbt  in  tbe  heir 
or  other  cattestant,  but  wholly  discretionarr 
wtthblm.  In  that  light  the  act  of  1829  seend 
to  have  regarded  it  In  recognltl<m  of  lu 
manifest  convenience  and  utility,  tbe  leeis- 
lature  accordingly  sanctlMied  the  practice, 
and  authorized  Its  continuance.  Instead  of 
providing  in  Imperative  language  that  tb? 
registw  "shall"  <»rder  the  issue;  it  provide 
that  he  "shall  have  tbe  power"  to  do  su. 
It  simply  gives  to  him  the  authority.  ^tiMi 
theretofore  he  had  not  possessed,  to  order 
and  require  the  court  and  Jury  to  try  sodi 
issue.  If  the  legislature  bad  Intoided  to 
make  his  exercise  of  tbe  poww  ooafemd 
mandatory,  it  must  be  presumed  tbat  1: 
would  have  used  language  which  natorally 
and  unequivocally  expressed  that  derign. 
Under  the  clrcumstancee,  this  iegislatlre  tn- 
tesit  cannot  be  held  to  be  Implied.  The  leg- 
islature found  the  register  engaged  In  a 
practice  which  was  a  matter  of  tmvor,  not 
of  duty;  of  discretion,  not  of  compul^rai,— 
in  making  an  order  for  a  trial  by  Joiy  which 
be  bad  no  Judicial  power  ^thw  to  grant  or 
to  enfwce.  So  that  the  act  of  1828  mlmplj 
gave  him  tbe  poww  which  he  needed,  and 
left  him  the  dlsovtlon  which  he  already  bad. 
Therefore,  on  appeal  from  the  dedalon  of 
the  register's  court,  this  court  will  not  re- 
verse his  decision  allowing  or  disallowing 
the  probate  of  the  will,  on  the  ground  that 
he  has  either  granted  or  refused  an  issue 
when  prayed  for  by  the  heir  or  other  party 
In  Interest.  The  dissatisfied  litigant  aiUl  hu 
his  resort  to  this  court,  on  appeal  trom  the 
final  decree  of  the  regteter's  court  gtanthte 
or  refusing  the  probate  the  wlU.  wh«v 
he  may  have  the  cause  retried,  and  hia 
rights  fftially  determined. 

The  tect  that  the  appeal  la  from  the  reg- 
ister's court,  which  has  no  Jury,  to  this 
court,  which  has  one,  as  a  part  of  Its  cod- 
mon-law  original  JuriedlctltHi  and  procedure; 
does  not  necessarily  Imply  that  by  the  B^ 
lection  of  it  as  such  appellate  court  the 
f  ramers  of  the  constitution  designed  that  tbe 
English  rule  of  tbe  absolute  right  to  a  Jsiy 
trial  was  to  be  rec<^lzed  and  allowed  es 
debito  Jnstitlae.  The  probate  iwoceditre 
throughout  both  beftn«  the  reglstu-  and  thii 
court  being  of  an  equitable  or  civlMaw  na- 
turo,  this  court  has  been  preferred,  donbt- 
less,  to  tbe  couit  of  chancery  aa  tbe  appd  I 
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late  court,  becattse  the  issue  could  be  tried, 
when  deemed  propw,  In  one  and  tbe  same 
court,  and  bo  save  circuity,  delay,  and  ex- 
pense. This  reason,  in  connection  with  the 
difference  betweoi  the  English  polity  and 
policy  and  onr  own.  heretofore  referred  to, 
manifestly  negatives  any  such  implication  In 
favor  of  the  alleged  right  of  the  heir  at  law 
In  this  court  on  api>eal.  Upon  careful  con- 
sideration of  tbe  oitlre  subject,  the  correct 
conclusion,  therefore,  eeems  to  be,  that  this 
court,  on  appeal  from  the  register's  court, 
has  the  power,  in  its  discretion,  to  retry  the 
cause  either  with  or  without  the  aid  of  a 
jurs"  and  that  the  appellants  In  this  case, 
as  heirs  at  law  or  otherwise,  are  not  en- 
titled as  of  right  to  hare  the  Issue  framed 
and  tried  before  a  Jury  of  this  court,  as 
moved  for  by  them.  Nor  does  the  testimony 
or  any  matter  urged  In  this  cause  disclose 
any  need  of  the  court  for  the  aid  of  a  Jury 
in  detominlng  whether  it  will  reverse  or 
affirm  the  decree  of  tbe  reglster'fl  court  in 
the  presoit  Instance. 

This  court  has  no  difficulty  In  reaching  a 
satisfactory  conclusi<Hi  In  this  case  without 
the  trial  of  the  Issue  sought  by  the  app^- 
lants,  and  the  needless  and  therefore  unjus- 
tifiable delay  and  expense  thereof.  While 
there  is  a  conflict  of  testimony,  it  Is,  never- 
th^ess,  true  that  the  decisive  preponderance 
of  evidence  clearly  and  satisfactorily  proves 
that  George  W.  Cummins,  at  tbe  time  he  exe- 
cuted his  allied  last  will  and  testament, 
and  tbe  alleged  codicil  thereto,  was  of  sound 
and  dlsiroetng  mind  and  memory,  and  not 
tbe  BUbJect  of  undue  Influwce.  Therefore, 
tbe  decree  of  the  register's  court  admitting 
said  wUl  and  codicil  to  probate  sbould  be 
affirmed  by  tbls  court 


WHITE  T.  BDDT. 
(Supreme  Court  of  Bhode  Island.   May  4, 1895.) 
Entry  or  Jcdoihcnt— Akpokt  of  Rbfbhbb— Jest 

TBJAI^LiMITATIOHS— FLBAOINO— AaCODKTINO. 

1.  Where  tiie  court  entered  judgment  on  the 
report  of  an  auditor  appointed  to  state  an  ac- 
count. hiBtuid  of  noting  its  decision,  such  error 
is  barmleas,  when  tbe  same  judgment  mnit  have 
necessDrily  been  entered  at  a  later  date. 

2.  Right  to  claim  jary  trial  in  an  action  of 
account  does  not  exist  after  the  court  ban  noted 
its  decision  on  the  report  of  tbe  auditor. 

8.  When  the  statute  of  limitations  Is  not 

SleadeA  as  required  by  Jndldary  Act.  c.  17,  % 
,  It  is  not  available  as  a  defense. 

4.  Where  the  plaintiff's  Int^reat  In  an  estate 
was  one-sixteenth,  and  tbe  defendant,  a  co- 
tenant  livlog  on  tbe  land,  received  tbe  entire 
profit^  it  iapmpet  to  disrge  the  defendant  with 
rent  and  allow  plaintiff  one-dxteenth  of  die  net 
receipts. 

Appeal  from  district  court. 

Action  of  account  brought  by  Charles  W. 
White  agiUnst  Hartlla  Eddy.  From  a  judg- 
moit  toe  plaintiff,  defendant  appeala  Af- 
flmned. 

Henry  J.  Dubois,  for  plaintiff.  William  B. 
Greoiou^  fcH*  defendant 


PER  CURIAM.  This  Is  an  action  of  ac- 
count brought  in  tbe  district  court  of  the 
Sixth  judicial  district  After  tbe  interlocu- 
tory judgm^t  that  tbe  defendant  account 
bad  been  entered,  an  auditor  was  appointed 
to  state  the  account  The  andltM-  filed  his 
report  January  6, 1895.  On  January  10,  lay  j, 
the  court  rendo-ed  Judgmoit  for  tbe  plaintiff 
in  conformity  to  tbe  report  for  1287.57  and 
costs,  including  |25  for  the  auditor's  fee.  The 
defendant  on  April  11, 1805,  filed  her  petition 
for  a  new  trial,  alleging  that  the  cotui:  erred 
In  entering  the  Judgment,  Instead  of  noting 
its  conclusions  of  law  and  fact  or  decision; 
thereby  depriving  her  of  the  right  to  claim  a 
jury  trial  or  to  take  exceptions  to  tbe  report. 

We  think  that  tbe  court  erred  In  entering 
Its  jndgm«it  on  January  10,  1805,  Instead  of 
noting  Its  decision.  Ijavelle  v.  Kimball,  In- 
dex PP,  83,  31  Atl.  lea  But  we  do  not  see 
that  the  error  worked  any  Injury  to  tbe  de- 
fendant sinoe  the  same  Judgment  must,  nec- 
essarily, have  been  entered  at  a  subsequent 
date.  Tbe  only  right  to  dalm  a  Jury  trial 
in  an  action  of  account  In  the  district  court  Is 
from  the  Judgment  to  account.  The  proce- 
dure in  such  an  action  after  the  judgment 
to  account  Is  stated  in  Whipple  v.  Whipple, 
18  R.  I.  584,  by  which  it  appears  that  when, 
in  the  taking  of  the  account,  questions  arise 
which  the  parties  are  unwilling  to  trust  to 
the  decision  of  the  auditor,  the  correct  prac- 
tice Is  to  have  Issues  made  up,— for  the  court 
if  the  question  be  one  of  law,  for  the  Jury  If 
tbe  question  be  one  of  fact— the  auditor 
meanwhile  waiting  for  the  decision,  and  con- 
forming the  report  to  It  when  received;  and 
that,  when  the  account  reported  by  the  au- 
ditor has  been  filed,  no  exceptions  will  lie  to 
It  except  for  errors  apparent  on  Its  face.  This 
being  BO,  It  was  too  late  for  the  defendant, 
even  If  the  district  court  bad  merely  noted 
Its  decldon  instead  of  rendering  Judgment 
to  have  claimed  a  jury  trial.  Her  only  rem- 
edy at  that  stage  of  tbe  proceedings  was  ts 
except  to  the  report  for  errors  apparent  on 
Its  face.  Unless  such  errws  appeared,  judg- 
ment must  have  been  entered,  necessarily,  on 
the  report. 

The  petition  alleges  that  the  report  is  erro- 
neous on  its  face,  because  it  charges  the  de- 
fendant with  the  rents  and  profits  of  the  es- 
tate from  October  19,  1883,  to  December  10, 
1804,  contrary  to  tbe  statute  of  limitations 
by  which,  as  the  defendant  claims,  the  ac- 
counting should  have  been  limited  to  tbe  six 
years  next  preceding  the  bringing  of  the  suit 
to  wit,  six  years  from  April  27,  1888.  The 
record,  howev^,  does  not  show  that  the  stat- 
ute of  limitations  was  pleaded  as  required 
by  Judiciary  Act  c  17,  S  3,  if  the  defendant 
wished  to  avail  herself  of  the  defense  of  the 
statute.  In  tbe  absence  of  such  a  plea,  the 
auditor  had  no  alternative  but  to  take  the 
account  for  the  entire  period  prior  as  well  as 
subsequent  to  the  six  years  next  preceding  the 
bringing  of  the  suit  His  account  so  taken 
Is  not  erroneous.  . 
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The  petitton  tiao  allcfes  that  tlie  report  la 
erroneom  because  It  cbai'cea  tbe  defendant 
with  rent  for  the  portion  of  tlie  ettate  ocev- 
pied  by  her,  such  portion  being  leas  than  the 
abare  ot  said  defendant  aa  a  eot»ant  with 
the  plaintiff  In  the  estate.  The  plalnturs  in- 
terest In  the  estate,  aa  waa  agreed,  la  one- 
slxteoith.  Tbe  •  defendant  had  ncrired  tbe 
CTtlre  rents  and  proflts  of  the  estate.  Tbe 
andltcff,  having  ascertained  tbe  groas  rents 
and  proflts  so  received,  and  deducted  tbe 
sums  properly  allowable  to  the  d«fendaat  for 
taxes,  insurance,  repairs,  etc,  allowed  one- 
sixteenth  of  the  sum  remaining  to  tii»  {toln- 
tlfl.  Tbm  ia  nothing  on  the  faoe  of  the  re- 
port to  Indicate  any  nnfalraeaa  towards  the 
defendant,  or  that  the  amonat  reported  In 
favw  of  the  plaintiff  la  any  greater  than  be 
ia  entitled  to  reoelre.  Petition  denied  and 
dismissed. 


WEBSTER  at  aL  T.  WIGM3IN  et  sL 
(Bnprcme  Covrt  oi  Rhode  Uland.   Aiall  20, 
1886.) 

Wills— ArrBK-AcQviRBD  PiionRTr— Wbat  Coir- 
srmjTBs— Vbstimo  or  EaTAT»~&i'i.a  aoaixbt 
Fbbpitditibb— Chabitablb  Bbqubst. 

1.  After-acquired  real  estate  Is  not  afltected 

by  a  will  Id  which  no  express  reference  is  made 
to  after-acquired  property,  altliough  the  descrip- 
tion of  property  deviaed  ia  freiionil.  and  a  desi^ 
to  dispose  of  all  his  property,  mijrht  be  iaferreil 
from  the  whole  scheme  of  the  will. 

2.  Property  on  which  testator  had  a  mort- 
jrafre  before  the  date  of  the  will,  and  to  which  he 
subsequently  acquired  absolute  title  under  a  pow- 
er of  sale  in  tbe  mortgage,  is  after-acquired  prop- 
erty, 

8.  Land  sold  under  a  mortsaee,  and  con- 
veyed, before  the  date  of  the  will,  to  a  trustee 
who  waa  under  obligatloB  to  transfer  it  to  the 
testator  at  any  time,  and  who  cwveved  It  after 
the  date  of  the  will,  is  not  af  teivacquired  real  es- 
tate. 

4.  Where  a  testator  leaves  the  residne  of  his 
estate,  In  trust  for  a  charity,  to  a  corporation 
which  was  not  in  existence  at  the  date  of  tbe 
will,  but  which  waa  designed  by  him  to  carry  out 
the  trusts  declared  in  the  will,  and  the  declam- 
tlons  Id  tiie  will  for  tiie  adminiatration  of  the 
trusts  are  not  reimgnant  to  tbe  provisions  of  the 
charter  of  the  corporation,  which  was  subse- 
quently formed  by  the  testator  and  others,  such 
corporation  is  legally  authorized  to  administer 
the  trust 

5.  A  testator  directed  his  exeentors  to  col- 
lect his  book  accounts  and  other  credits,  and 
manage  his  other  estate,  and,  out  of  the  pro- 
ceodB  of  the  book  accounts  and  credits  and  the 
income  of  the  estate,  to  iwy  seven  legacies  in  a 
certain  order.  He  then  gave  his  whole  estate, 
except  such  part  of  the  proceeds  of  book  ac- 
counts and  other  credits  .as  were  used  to  pay 
legacies,  to  a  certain'  corporation:  giving  power 
to  the  executors,  while  in  control  of  tbe  estate^ 
to  change  investments.  Htid,  that  the  corpo- 
ration was  given  a  legal  estate  In  fee  ^mple  in 
the  real  estate,  and  &  vested  intnest  in  the  per* 
aooal  property. 

Q.  The  provision  for  changes  of  the  fund  by 
the  executors  did  not  necessarily  Imp^  a  legu 
interest  in  the  executors. 

7.  A  gift  to  a  corporation  organised  for  the 
purpose,  with  which  to  purchase  land  and  build 
residences  thereon  for  the  laboring  classes,  to  be 
v-ontrolled  so  as  to  "improve  the  moral,  physical, 
and  Intellectual  condition  of  tbe  youth  of  this 


chy,**  and  to  be  let  to  laborers  for  rent,  and  s<x 
gratnitouelr.  Is  a  diafltable  trust,  which  nay  ixe 
sustained,  by  analogy,  under  St  43  EUx.  c  4. 

8.  A  charitable  trust  ia  one  whjoh  origi&ati^ 
from  a  gift,  and  which  nmits  property  to  asr 
pnblic  use  to  whidi  it  Is  lawful  to  devote  imp- 
erty  forever. 

8.  A  provi^n  in  a  will  that  when  a  taai 
amounts  to  $300,000,  one-half  of  tiie  Inccme 
shall  be  devoted  to  the  payment  of  ttte  salarifs 
of  additional  teachers  in  the  pnbllc  sdiools.  or. 
if  the  city  refuses  to  co-operats  in  tlmt  dcsaei. 
the  trustees  may  devote  it  to  the  eatablishmtst 
of  schools  for  we  educati<Hi  of  children  reeidhi; 
in  certain  tenemeats  controlled  by  the  tnistns 
under  a  previous  provision  of  the  will,  cteates 
a  charitable  trust 

10.  Where  a  will  provides  that  the  exert];--« 
ahall  pay,  oat  of  the  proceeds  of  the  book  ac- 
counts and  credits  of  me  estate,  and  tke  incoa» 
thereof,  seven  lecacies  to  individnnls  tn  the  or- 
der named,  the  legacies  subsequent  to  the  su 
first  payable  are  not  void  for  remoteness  if  iSit 
book  aceounta  and  credits  alone  sre  snScient  f-vr 
the  payment  of  all  such  legacies. 

11.  A  resolution  ot  the  general  assemblv  m^ 
cepting  a  legacy  and  its  conditions  is  a  suffid-ai 
assurance  to  iustify  die  execntm  in  payii^  om 
a  legacy  to  the  stata 

12.  The  court  of  testator's  domicile  will  imc 
require  a  bond  to  be  given  by  a  testamrat&rT 
trustee,  when  the  trust  will  be  adminiatere*!  no- 
der  tbe  supeivision  of  the  eqatty  eomrts  of  aa- 
other  state. 

Petltloo  hf  Qeorge  B.  W«batcir  and  otters 
exacBtora,  agalnat  John  L.  Wlggla  aad  oth- 
ers, for  tha  conatmctton  of  the  will  ot  Chase 

WIggin. 

C.  M,  Van  Slyck,  for  complainants.  E.  K. 
Parker,  James  B.  Richardson.  Herbert  Aluij. 
and  Joseph  C.  Ely,  for  respondeuta. 

DOUGItAS.  J.  The  scheme  of  the  will 
npon  which  the  qnestlona  auggested  to  ns 
arise  la  briefly  as  follows:  The  testator, 
aftffir  directing  payment  of  hia  debts  and 
funeral  expenses,  and  the  purchaaa  of  a  yAa^t 
for  his  burial,  makes  a  specific  beqae>t 
certain  property,  used  by  blm  In  the  pni.:- 
tlce  of  his  medical  profesdon,  to  one  of  hU 
nephews.  He  then  directs  his  executors  t» 
collect  bis  book  aecoonts  and  other  credit^ 
and  to  manage  his  other  estate,  real  .lo-l 
personal,  and  out  of  tbe  proceeds  of  tbe  b»>>k 
accounts  and  credits,  and  the  income  of  ihc 
estate,  to  pay  the  expenses  of  admlnlstratoa. 
and  seren  legadea,  In  the  followiag  onler 

(1)  To  each  of  flye  nephews,  9500,— 92.of-4 

(2)  To  Charles  0.  Wlggln,  in  trust  for  th:w 
of  the  testator's  granduieces,  (I^SOOl  {3>  To 
the  town  of  Meredith,  N.  H.,  upon  eenai:] 
trusts,  $4,000.  (4)  To  the  state  of  Nev 
Hampshire,  upon  certain  trusts.  $500.  <C' 
To  the  Rhode  Island  Medical  Society,  upi-a 
certain  trusts,  f4,000.  (6)  To  Brown  rc>- 
verslty,  upon  certain  trusts,  $2,000.  (7)  T<i 
Dartmouth  College,  N.  H.,  Mpon  cotaL-i 
trusts,  $2,000.  In  all.  $16,500.  Tbe  res:, 
residue,  and  remainder  of  his  estate. — that  U 
to  say,  tbe  capital  of  the  whole  estate,  v^x- 
cepting  so  much  of  the  proceeds  of  book  sl- 
counts  and  other  credits  which  have  beci 
collected  by  the  executors  as  may  hare  Nv^ 
used  by  them  for  the  payment  of  legacict-.- 
he  gives  to  the  Providence  Bnlldltw,  Sanltarr 
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Sc  Educational  Asseclfltico,  to  constlttite  a 
fuDd  to  be  called  tbe  "ProTMence  Building, 
Sanitary,  and  Edncatloiial  Fund,"  wlilcb  Is 
to  be  held  and  ftdmlulsta-ed  by  said  corpora- 
tion upon  certain  trusts.  Power  la  given  to 
tlie  executora,  whUe  th^  are  In  control  of 
tbis  estate,  to  change  the  Investment  of  It, 
and  to  sen  and  reinvest  the  proceeds  for  that 
purpose.  All  tbe  legacies  and  dertsee  are 
made  conditlonai  uptm  tbe  acceptance  of  the 
eondltloos  attached  to  each  gift  within  stx 
months  after  Dotlce  from  the  executora.  The 
bequests  to  tbe  town  of  Meredith  and  the 
school  dtstrfcts  thereof,  and  to  the  atate  of 
\ew  Hampshire,  are  to  be  paid  only  after 
formal  acceptance  by  the  legatees  of  such 
legacies,  and  satisfactory  assurance  to  tbe 
executors  of  the  execution  of  the  trusts  at- 
tached to  them.  The  debts  and  funeral  ex- 
penses of  the  testator,  and  tbe  legacies  to 
his  nephews,  andtn  trust  for  his  nieces,  have 
been  paid,  and  a  surplus  of  personal  estate 
and  Income  remains  In  the  executors'  hands. 
A  corporation  of  ttw  name  designated  In  the 
residuary  clause  was  chartered  by  the  gen- 
eral assembly  June  1,  18^,  and  was  organ- 
ized during  the  lifetime  of  the  testator,  with 
tbe  testator  and  three  of  the  executors  orig- 
inally named  In  his  wfll  among  tbe  corpo- 
rators, and  this  corporation  claims  to  be  en- 
titled under  the  residuary  clause. 

The  questions  raised  by  the  bill  are  of  three 
flasses:  The  eighth  question  relates  to  the 
i>ondltlou  of  the  estate,  as  affecting  the  ap- 
plication of  the  win;  the  seventh  relates  to 
the  validity  of  the  residuary  clause;  tbe  first 
six  relate  to  tbe  construction  of  the  direction 
to  the  executors  to  give  notice  to,  and  de- 
mand assurance  fl*om,  the  legatees.  It  ap- 
pears that  the  testator  died  February  28, 
1881,  seised  and  possessed,  besides  his  per- 
sonal estate  (1)  of  real  property  acquired  by 
him  prior  to  tbe  date  of  his  will,  of  tbe  value 
of  About  $4,000;  (2)  of  real  property  situated 
in  the  state  of  Rhode  Island,  acquired  by  him 
subsequently  to  tbe  date  of  said  will,  of  the 
value  of  about  $6,400;  (3)  of  real  property 
situated  In  the  state  of  Massachusetts,  ac- 
quired by  bim  subsequently  to  the  date  of 
said  will,  of  tbe  value  of  about  $1,000;  <4) 
of  real  property  situated  in  the  state  of 
llhode  Island,  acquired  hj  htm  subsequently 
to  the  date  of  said  will,  at  foreclosure  sales 
made  by  virtue  of  powers  of  attorney  con- 
tained in  mortgages  acquired  by  him  prior 
CO  tbe  date  of  said  will,  of  tbe  value  of  about 
$0,500;  (S)  and  also  of  a  certain  tract  of  land 
situated  In  said  Providence,— which  was  con- 
veyed in  fee  and  in  mortgage  to  said  Chase 
Wijirgln  by  deed  dated  August  15,  A.  D. 
1874,  and  recorded  August  17.  A.  D.  1874, 
and  sold,  by  virtue  of  the  i>ower  of  attorney 
contained  in  said  mortgage  deed,  to  the  (Je- 
feDflant  Charles  D.  Wlggln,  by  deed  dated 
April  3,  A.  D.  1875,  acknowledged  June  28, 
A.  D.  1883.  and  recorded  June  29,  A.  D.  1S83, 
and  conveyed  by  said  defendant  Charles  D. 
Wlfivln  to  said  Chase  Wlggln  by  deed  dated, 


acknowledged,  and  recorded  June  80,  A.  D. 
lSS3,-or  the  value  of  about  $1,500. 

Tbe  heirs  at  hiw  contend  tbat  tbe  landa  In 
classes  numbered  2  and  4,  above,  did  net 
pass  by  tbe  will,  but  that  as  to  these  lands^ 
and  the  Income  of  them,  tbe  testator  died  In- 
testate, and  that  tbe  land  In  class  3,  not  be- 
ing within  the  Jurisdiction  of  the  court,  can- 
not be  affected  by  this  ppoceeding.  We  are 
constratned  to  agree  with  this  contention. 
While  it  may  be  Inferred  from  the  whole 
scheme  of  tbe  will  that  the  testator  designed 
to  dispose  of  an  tbe  estate  which  tbe  law 
gave  him  power  to  aflEect  by  his  will,  we  do 
not  think  he  has  avaned  himself  of  the  prlr- 
'Aege  which  our  statute  gives  to  a  testator  to 
dispose  of  after«cqulred  real  estate  in  the 
manner  pointed  out  by  the  statute.  There 
are  no  expnaa  terms  in  this  will  referring 
to  prop^y  which  he  might  acquire  after  tbe 
execnticn  of  It.  The  description  of  the  prop- 
erty devised  la  as  general  as  possible,  but  It 
is  no  more  comprehensive  than  what  might 
well  have  been  nsed  if  he  had  Intended  only 
to  convey  what  be  then  i>oBsessed.  Pub.  St. 
c.  182,  i  J;  Church  v.  Manufacturing  Co.,  14 
R.  I.  589;  LoriHard.  Petitioner,  16  R  I.  254, 
14  Atl.  S20.  As  to  tbe  property  In  class  4,  It 
seems  plain  that  it  was  acquired  as  real  es- 
tate after  the  making  of  the  will.  As  a 
debt  secured  by  a  mortgsge,  it  would  have 
passed  nnder  the  will  as  personal  property; 
but  the  testator  changed  its  character,  and  so 
we  think  exempted  It  from  his  testamentary 
provisions.  BaHard  v.  Carter,  5  Pick.  112; 
Brigham  V.  Winchester,  1  Mete.  (Mass.)  S90; 
Tardley  r.  Holland,  L.  R,  20  Bq.  428;  Strode 
V.  Rnssel,  2  Vera.  624. 

As  In  aarkson  v.  Pell.  IT  R.  I.  646.  24  Atl. 
110.  we  express  no  opinion  as  to  the  propei-ty 
In  class  8. 

The  property  In  class  5  was  owned  by  the 
testator  at  the  date  of  tbe  will.  The  legal 
title  was  In  his  trustee,  who  was  under 
obligation  to  transfer  It  at  any  time,  and 
who  held  it  for  the  testator's  benefit  or  con- 
venience, subject  to  the  testator's  absolute 
dominion.  It  was  In  no  real  sense  acquir- 
ed afterwards,  when  the  legal  title  was  con- 
veyed. We  conclude,  therefore,  that  It  Is 
included  In  the  estate  affected  by  the  will. 

The  heirs  at  law  contend  that  the  resid- 
uary clause  is  void  because  the  trusts  Im- 
posed upon  tbe  legatee  are  not  those  which 
the  claimant  Is  authorized  by  law  to  ad- 
minister; because  these  trusts  are  not  char- 
itable; because  tbe  time  when  ttie  gift  Is  to 
become  effectual  Is  too  remote.  There  can 
be  no  doubt  that  the  testator  Intended  the 
corporation  which  claims  this  gift  to  be  the 
recipient  and  administrator  of  it  No  such 
corporation  was  In  existence  at  the  date 
of  his  will,  but  he  expressly  says  that  "it 
Is  to  be  Incorporated,  and  will  be  incor- 
porated before  tbe  devise  and  bequests  to 
it  herein  provided  shall  take  effect";  and 
before  his  death  he,  together  with  his 
friends,  organized  the  claimant  ^corporOf 
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Uon  unH&e  a  charter  which  he  piocnred 
from  the  general  aseembly,  In  which  the  ob- 
jecta  ot  this  clanie  ot  the  will  are  enbstan- 
tially  stated  as  the  purpoBee  of  the  cor^ 
poratlon.  This  woa  an  ancient  method  of 
founding  a  charltr.  "In  other  cases,"  says 
Mr.  Tyssen,  "the  fonndm  of  charitable 
Institutions  ptocnred  for  thran  charters  of 
Incorporation  firom  the  crown,  with  licenses 
to  take  lands  In  mortmain,  and  then  con- 
veyed or  devised  land  to  them."  Tyssen, 
Char.  Beqnesta,  243.  The  residuary  clause 
of  the  will,  and  the  charter,  were  evidently 
conceived  by  the  same  mind,  and  were  de- 
signed to  correspond  to  each  other  In  the 
trusts  declared  by  the  testator  and  the 
trusts  to  be  executed  by  the  recipient  We 
find  no  discrepancy  between  them.  Certain 
directions  for  the  administration  of  the 
trusts  In  the  will,  not  tn  any  way  repug- 
nant to  the  provisions  of  the  charter,  are 
not  repeated  In  It;  and  the  direction  for 
accumulation  before  commencing  the  build- 
ing of  houses,  being:  optional,  Is  not  pre- 
scribed In  the  act  These  dlfferencea,  how- 
ever, as  well  as  the  variations  in  expression 
between  the  two  instruments,  are  only  such 
as  would  naturally  occur  between  a  testa- 
mentary clause  establishing  a  trust  and  a 
charter  providing  for  a  corporation  for  the 
purpose  of  administering  It,  and  are  ap- 
propriate to  the  dlfterent  structures  of  the 
two  Instruments.  The  Intention  of  the  tes- 
tator was,  then,  to  convey  his  property  to 
tills  corporation,  to  be  managed  as  it  might 
be  under  the  terms  of  thla  charter,  and  un- 
der the  trusts  specified  In  the  wUl.  Does 
the  iaw  forbid  such  a  disposition  of  his 
estate  In  the  manner  he  desires,  or  can  his 
expressed  Intention  be  carried  out?  The 
trusts  annexed  to  the  gift  to  the  resldnary 
legatee  are:  First  To  purchase  laud  or 
real  estate  In  such  localities  In  the  city  of 
Providence  as  shall  be  most  convenient 
for  residences  for  the  laboring  classes,  and 
to  build  thereon  such  convenient  and  Vealth- 
ful  tenements  as  sliaU  be  suitable.  In 
amount  of  room  and  cost  of  construction, 
for  such  tenements.  This  employment  of 
the  fund  may  be  made  by  the  trustees,  ei- 
ther at  once,  or  when  the  fund  Invested  in 
other  ways  by  them  shall  amount  to  |500,- 
000  In  value.  Certain  directions  as  to  the 
mode  of  administering  the  trust  are  added. 
A  sufficient  number  of  these  tenements 
unali  he  built  in  one  locality  to  require  most 
of  the  tim^  of  one  suitable  person  to  supet^ 
vise  and  take  charge  of  them;  to  keep 
them  In  proper  repair;  to  see  that  they  are 
not  abused  by  the  occupants,  and  that  they 
are  kept  clean  and  tidy  at  all  times;  to 
collect  rents;  to  attend  to  all  sanitary  mat- 
ters connected  with  tliem:  and  to  other- 
wise oversee  and  direct  In  all  matters  rela- 
tive to  such  tenements  and  their  tenants 
which  may  be  Intrusted  to  htm  by  the  cor- 
poration. No  Intemperate,  disorderly,  or 
llUhy  persons  shall  be  allowed  to  occupy 


any  taaement  bunt  or  provided  bj-  tu> 
fund.  These  dlractloiu  bni^y  that  tlie  ta 
ements  so  directed  to  be  built  mj  bt 
let  to  laborers  for  nntt  not  gntuiutB;'^ 
fui-nlshed  to  them.  Secondly-  Wha  it' 
trust  fund,  with  Its  accumnlatinu,  amanitb 
to  $500,000  In  value,  one-half  of  tbe  fn» 
Income  Is  to  be  devoted  to  the  poymm  o: 
salaries  of  addittoaal  teacbon  la  tbe  pub- 
lic schools  of  Providence,  or.  If  tbs  dtf 
fuses  to  co-<^erate  with  the  trustees  Is  tint 
design,  then  the  trustees  may  devote  fc  t" 
the  establishment  of  schools  fbr  the  ednn- 
tlon  of  the  children  residing  In  the  tw 
ments  controlled  by  the  tmsteea 

We  think  the  second  branch  of  the  tns 
is  charitable.  In  the  light  of  all  Oie  fnw 
dents.  Attorney  General  v.  Earl  nt  Lon^ 
dale,  1  Sim.  100;  Russell  r.  Allen,  107  D.  & 
163,  2  Sup.  Ct.  327;  Pell  T.  Mercer,  li  t 
I.  439,  and  cases  cited,  it  Is  for  tbe  pur 
pose  of  promoting  the  ^daicy  of  th 
public  schools,  and  seems  wisely  de^sno: 
for  that  purpose;  or,  tn  the  altemattrt,  i. 
establish  schools  under  the  powers  gov- 
ed  to  the  trustee  by  Its  charter.  But  It 
objected  to  on  the  ground  that  the  apidia 
tlon  of  Income  for  the  promotion  of  edt 
cation,  In  either  way.  Is  contlDgent  npx 
such  an  accumulation  as  may  sot  tii< 
place  within  the  time  permitted  by  tbe  nlf 
against  perpetuities.  It  must  be  coiioede>!, 
however,  that  this  rule  has  no  appUcitlo: 
If  the  fund.  In  the  meantime,  la  devoted  t.' 
charity.  Gray,  Perp.  {  507;  Hospital  t 
Grainger,  16  Sim.  83;  1  McN.  &  Q. 
OdeU  V.  Odell,  10  Allen,  1;  Jones  v.  Hibe 
sham,  107  U.  S.  174,  2  Sup.  Ct  336:  dam 
berlayne  v.  Brockett,  8  Ch.  App.  206; 
sell  V.  Allen,  supra.  Prof.  Gray  criticte 
the  reasons  given  for  Lord  CottenliaDi's 
clslon  In  Hospital  v.  Grainger  u  asmmlii: 
that  the  object  of  the  rule  against  popetoi 
ties  Is  to  prevent  property  from  becomin; 
Inalienable.  Gray,  Perp.  Sf  599,  600  et  »eq 
The  avoidance  of  an  indefinite  snspeoilor 
of  the  right  of  aUenation  Is  at  tbe  root  o'- 
the  rule  against  perpetuities,  and  awo'^ 
be  Ignored,  but  we  may  suggest  that  tbe 
doctrine  of  the  case  may  be  supported  oi 
another  ground.  Where  property  la  vtil 
given  In  trust  for  a  charity,  and,  npon  ■  re- 
mote contingency,  this  first  trust  is  to  K' 
minate,  and  a  second  charltaUe  tmsi  to  be 
gin,  tbe  intention  of  the  testator  Is  tM: 
the  first  trust  shall  be  benefited  k  ioK 
as,  in  his  opinion.  Its  provisions  <m  ^ 
usefully  carried  out  and  then  that  the  tjn- 
shaU  sUU  be  devoted  to  charity  In  soo' 
other  way;  that  Is  to  say,  he  makes  a  eta 
for  the  cy  pres  disposition  of  the  m 
The  first  trust  falling  to  be  practicable  or 
useful,  he  points  out  another  charitable  cl^ 
Ject  of  his  bounty,  and  so  does.  In  adva** 
what  the  court  would  do  if  be  had  omit* 
the  second  provision.  In  the  case  at  to: 
the  testator  supposed  that,  after  the  tm 
In  question  abould  have  increased  to  w 
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ralue  of  9500,000^  one-balf  ot  tbe  accruing 
income  would  be  enough  for  the  primary 
hraoch  of  thla  trust,  and  so  has  directed  a 
illfferent  dlsiKmltlon  of  one-half  the  Income 
from  that  time.  This  Is  BUbstantlally  what 
the  court  woold  hare  done  when  It  became 
itpparent  to  them  that  the  whole  Income  *of 
tbe  fund  could  not  usefully  be  expended  for 
the  purposes  of  the  first  charity.  In  molc- 
ing  a  cy  pres  disposition  of  a  fund,  the 
court  follows  the  supposed  wish  of  the 
rlonor.  Why  should  It  not  confirm  his  ex- 
press direction?  But,  upon  whaterer 
ground  the  doctrine  may  be  based.  It  has 
met  with  universal  approbation  as  a  rule 
of  law. 

The  crucial  test,  therefore^  of  the  validly 
ot  the  whole  residuary  clause,  Is  whether  w 
oot  tbe  first  trust  d^Iared  Is  a  ralld  chai> 
itahle  trust  The  objections  to  the  validity 
of  the  trust  which  hare  been  urged  upon  us 
are:  First,  that  It  Is  not  charitable;  and, 
wcondly,  that,  not  being  charitable.  It  Is  void, 
aoder  the  rule  against  perpetuities.  If  the 
residuary  legatee  were  a  private  person,  and 
the  gift  were  not  affected  by  a  trust,  he 
would  ta^e  In  the  corpus  of  the  estate,  at  the 
death  of  the  testator,  either  a  vrated  estate  In 
fee,  charged  with  tbe  term  given  to  the  exec- 
iitors,  or  an  absolute  equitable  fee,  postponed 
In  its  enjoyment  to  a  later  time;  and  in  tUe 
latter  case  the  legal  estate  would  pass  to  the 
executors  in  trust,  first  to  raise  legacies,  and 
tbea  to  convey  to  the  residuary  legatee.  The 
legal  estate.  In  the  first  construction,  or  the 
equitable  estate,  In  the  second,  being  surely 
rrivea  to  a  definite  person,  are  equally  exempt 
from  tbe  rule  against  peipctiUtles.  Gray, 
Peip.  §  205.  We  think  that  the  estate  given 
b.T  this  will  to  the  residuary  legatee  In  trust 
is  a  legal  estate  In  fee  simple  in  the  real  es- 
tete,  and  a  vested  interested  In  the  personal 
property  and  snrplns  book  accounts  and  cred- 
its. The  rents  and  income  are,  It  is  true, 
given  to  the  executors,  and  such  a  general 
gift,  standing  alone,  Is  undoubtedly  a  gift  of 
the  fee  Itself.  1  Jarm.  Wills,  *741,  and  cases 
Lltcd.  But  here  the  Income  is  separated  from 
tbe  estate  for  a  temporary  purpose,  and  the 
iDtention  of  tbe  testator  Is  plain  that  the  cor^ 
pQB  of  the  estate  should  be  reserved  for  the 
residuary  legatee.  In  Buchanan  v.  Harrison,  8 
Jur.  (N.  S.)  965,  31  Law  J.  Ch.  74,  Wood,  V.  0. 
says:  "The  first  contest  was  that  those  who 
take  the  Indefinite  gift  of  Income  were  enti- 
tled to  the  actual  corpus  of  the  property.  As 
to  that  I  hold,  quite  Independently  of  gen- 
eral autborlties,  which  are  numerous  on  the 
subject,  that  on  this  will  It  was  clear  that 
there  was  a  gift  of  income,  limited  entirely 
bj-  the  period  when  he  took  upon  himself  to 
dispose  of  the  corpus."  The  provisions  for 
changes  of  the  fund  by  the  executors  are 
powers  not  necessarily  implying  a  legal  in- 
terest If  the  power  of  sale  of  any  part  of 
the  estate  la  exercised,  the  new  Investment 
must  immediately  take  the  place  of  the  <^d, 
and  come  into  the  ownershlr  of  the  residuary 


legatee.  1  Ohance,  Pow.  p.  53,  fi|  141,  142; 
Buchanan  t.  Harrisoo,  supra.  And  so  in  re- 
gard to  any  InccHne  coming  to  tbe  manual 
possession  of  the  executors  after  the  charges 
on  the  Incmne  are  satisfied.  Tbe  power  and 
control  of  the  erecutors  cease  the  moment  the 
Income  accrued,  togethw  with  the  boolc  a& 
counts  and  credits,  has  amounted  to  enough 
to  pay  the  l^acies.  The  future  Income  at 
once  accrues  to  the  owner  of  the  corpus  oi 
the  estate,  and  so  there  Is  no  need  of  transfer 
of  title  by  the  executors.  It  belongs  to  the 
residuary  legatee  the  moment  it  comes  Into 
existence.  If,  however,  the  residuary  legatee 
takes  only  In  trust  to  pay  ovw  to  a  private 
person,  w  f or  a  nfflvate  purpose,  upon  a  cm- 
tingency  which  may  happoi  beyond  the  time 
limited  by  the  rule  against  perpetulUes,  such 
trust  is  void,  and  the  legatee  takes,  If  at  all. 
only  in  trust  tor  the  heirs  at  law.  BqifitaUe 
rights  In  Individuals  are  subject  to  the  rule 
against  perpetuities,  as  well  as  legal  estates. 
Gray,  Perp.  ^  202,  323.  Where  the  gift  is 
i^n  a  private  trust,  the  beneficial  Interest 
must  vest,  or  the  application  to  the  beneficial 
object  must  begin  within  the  time  prescribed 
for  contingent  remainders  at  common  law  to 
vest;  and  so.  In  ascertaining  the  validity  of 
a  private  trust,  we  must  Inquire  at  what  time 
the  beneficiaries,  as  well  as  the  trustee,  aro 
to  acquire  their  Interest  Ferry,  Trusts,  3S3; 
Gray.  Perp.  S{  246,  413;  Malnwarlng  v.  Bax- 
ter, 5  Ves.  458.  It  Is  argued  that  thla  la  the 
present  case;  that  though  the  legatee  takee. 
by  the  terms  of  the  will,  a  vested  legal  Inter- 
est In  the  corpus  of  the  estate,  tbe  trust  Is  to 
devote  the  fund  to  certain  purposes,  not  char- 
itable, at  some  time  In  the  future,  after  its 
Income,  together  with  book  accounts  and  cred- 
its, has  been  sufficient  to  pay  the  seven  pre- 
ceding legacies.  It  is  certain  that  if  this  be 
a  private  trust  no  individual  to  be  benefited 
by  It  can  be  ascertained  until  after  the  earn- 
ing of  the  preceding  legacies;  and  even  if  thit 
legacies  are  paid  out  of  book  accotmts  and 
credits,  without  resort  to  the  Income,  no  one 
of  these  Individuals  can  enforce  upon  the  trus- 
tee an  execution  of  the  trust  in  his  favor  un- 
til the  lapse  of  the  further  time  required  for 
the  fund  to  grow  to  $500,000;  It  la  those  per- 
Eoaa,  of  the  laboring  classea,  who  shall  desire 
to  live  iB  Frovld^ce  when  the  preceding  leg- 
acies are  earned,  and  the  accumulation  of  the 
fund  Is  completed,  who  are  to  be  the  bene- 
ficiaries under  tbe  trust  But  If  the  trust  is 
charitable,  and  no  remote  condition  precedent 
Is  Imposed  to  Its  operation.  It  Is  lawful  and 
valid,  whatever  may  be  the  time  fixed  for  Its 
enjoyment  to  begin.— the  Immediate  and  un- 
conditional devotion  of  the  fund  to  charity, 
and  not  the  time  or  manner  of  the  administra- 
tion or  distribution  of  the  fund,  being  the  test 
of  the  validity  of  its  creation.  Chamberlayne 
V.  Brockett  8  Ch.  App.  20G;  Russell  v.  Al- 
len, 107  U.  S.  163,  2  Sup.  Ct,  327.  This  rule 
la  Inevitable,  from  the  nature  of  charitable 
trusts.  The  fund  must  be  set  aside  In  per- 
petuity, and  the  iMnefidaries  are  a  succession 
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of  persons,  In  each  of  whom  the  beneficial  In- 
terest Teste  from  time  to  time,  hi  the  future, 
to  remote  ages.  To  apply  the  rule  against 
pwpetultles  to  anch  a  fund  would  destroy  the 
trust  durioff  the  second  generation.  Such 
trusts  are  guarded  from  misuse  by  bdng 
placed  under  the  special  control  and  direction 
of  courts  of  equity,  and  the  Investment  of 
their  funds  and  the  mode  of  their  administra- 
tion may  be  altered,  within  the  llmlta  of  the 
foundation,  as  circumstances  require.  There 
Ifl  no  cwdltlon  precedent  to  the  legacy  we  are 
consldHing,  except  that  It  shall  be  accepted 
by  the  trustee  within  six  months  after  notice. 
The  direction  for  accumulatlou  la  optional, 
and  In  no  sense  a  condition  precedait.  We 
come,  then,  to  the  vital  question,  whether  It 
Is  a  private  trust,  and  bo  void,  or  what  Is 
called  in  the  law  a  "charitable  or  public 
tnist,"  and  so  valid. 

It  Is  m^d  that  the  trust  Is  not  a  charity, 
because  Its  benefits  are  not  gratuitous,  and  its 
special  beneficiaries  are  not  required  to  be 
poor.  But  these  are  not  necessary  charac- 
teristics of  a  diaritable  trust.  It  la  enough 
that  the  fund  shall  originally  be  a  gift,  If  it 
possess  theothn*  qnalltlee  of  a  charity.  Attor- 
ney General  t.  Heelis,  2  Sim.  &  S.  67,  77.  In 
Attorney  Qeneral  v.  Corporation  of  Shrews- 
bury, e  Beav.  220,  a  grant  of  right  to  keep  a 
toll  bridge,  and  to  apply  the  tolls  to  keeping 
np  bridges,  gates,  towers,  and  wall  of  the 
town.  Is  held  a  valid  trust  Gifts  to  col- 
leges where  tuition  fees  are  charged  have 
been  invariably  sustained.  The  genei-al  ben- 
efit to  the  community  derived  from  the  diffu- 
sion of  knowledge,  which  such  institutions 
prcmbte,  Is  enough  to'Jostlfy  their  founda- 
tion and  permanent  eaidowmeot  So  In  this 
trust  the  building  of  a  ndossnl  fund,  as  a 
monument  to  the  founder.  Is  not  Its  object; 
but,  as  he  expresses  It,  It  Is,  "to  improve  the 
moral,  physical,  and  Intellectual  condition  of 
the  youth  of  this  city."  We  cannot  doubt 
that  the  erection  and  control  of  such  tene- 
ments as  the  donor  contemplates  will  promote 
the  health,  morality,  and  InteHIgence  of  those 
classes  of  citizens  who  are  to  occupy  them, 
and.  by  example  and  competitI<m,  vrill  tend 
to  Improve  the  sanitary  conditions  of  other 
estates,  whose  accommodations  are  now  lim- 
ited by  private  Interest  to  mere  obedience  to 
the  compulsions  of  law.  But  the  donor  has 
seen  fit  to  Intrust  this  fund  to  the  adminis- 
tration of  a  special  corporation,  and  this  Is, 
In  efTect,  to  adopt  Its  methous  and  aims. 
Society  v.  Richards.  1  Dru.  &  War.  258,  294. 
And  80  we  are  to  take  the  provisions  of  the 
charter  as  amplifying  and  explaining  the 
trust  in  the  will.  Various  definitions,  more  or 
less  exact,  of  the  legal  term  "charity,"  have 
been  given  by  courts  and  jurists,  e.  g.:  by 
Judge  Gray  In  Jaclcson  v.  Phillips,  14  Alien, 
r»39,  at  page  556;  by  Mr.  Blnney  In  the  GI- 
rard  Will  Case  (VIdal  v.  Glrard's  ExTs)  2 
How.  127,  quoted  with  approval  In  Quid  v. 
Hospital,  05  U.  S.  303,  and  In  Price  v.  Max- 
well, 28  Fa.  St.  23.  35;  by  I^rd  Camden  in 


Jones  T.  WUllams,  Amb.  651.  KppranA  b 
Coggeshall  v.  Pelton,  7  Jt^ns.  Ch.  292,  ^ 
and  In  Perin  v,  Carey,  24  How.  465,  506;  bj 
Sir  John  Leach  In  Attorney  General  t.  He^ 
Us,  3  Sim.  &  S.  07,  76;  and  by  Dnrfee,  C  1. 
Ii4  Pell  T.  Mercer.  14  R.  L  412.  444;  and  mnni 
others.  These  are  all  generauzatlons  of  t2h 
provisions  of  the  statute  43  Elix.  c  4.  Tli' 
21  classes  of  trusts  referred  to  In  this  state- 
have  been  taken  by  the  courts  as  crtt^ia  L 
passing  upon  the  character  of  trusts  dtalut- 
to  be  charitable.  But  the  enumeratloD  >  ; 
that  statute  Is  not  exhaustive.  C<dleges  a; 
expressly  exduded  from  Its  proviKo^. 
though  the  courts  for  a  long  time  straine>i 
language  to  Include  them.  Other  trusts,  w:-' 
objects  quite  remote  fhun  any  known  to  '.1 
subjects  of  Queen  Elisabeth,  have  been  sj- 
talned  as  analogous,  or,  npon  general  prm 
pies,  have  been  deduced  from  tliat  statu; 
by  broad  generalization.  And  It  Is  tnsrtnhi 
Ive,  In  the  present  connection,  to  note  ts- 
princlple  upon  which  the  statute  of  Elis 
beth  Is  taken  as  a  gnida  "It  Is  treate'l.^ 
says  Mr.  Tyn&i,  "as  an  expression  by  th' 
legislature  that  an  such  pmi;>ose8  are  lairf^ 
charitable  purposes,  and  a  guide  to  tbe  coirv 
in  deciding  upon  the  legality  of  other  per 
poses."  Tyssen,  Char.  Bequests,  33.  Th- 
tpists  mmtloned  by  the  statute  are  dtAri- 
table  because  they  are  such  as  public  pcrfiiT. 
expressed  by  the  act  of  the  lefflslatore.  a 
lows  to  be  sustained  by  a  dedication  of  pc\>i 
erty  In  perpetuity.  Other  trusts,  then,  a 
dowed  by  the  legislature  with  pow»  to  accfi>' 
gifts  of  property  in  mortmain  tor  public  par 
poses,  must  be  considered  <^ar1taUe.  & 
that  a  trust  may  be  sustained  as  a  charity  bv 
bringing  Itself  within  tbe  statute  of  Elizn 
beth,  or  Its  generalizations  and  analogies,  o.* 
by  showing  specific  authority  from  the  legi^ 
lature  to  perpetuate  Itself  for  the  public  or 
general  benefit  "Having  regard  to  all  legi^ 
latlve  enactments  and  general  Ic^al  prind- 
pies,  is  It  or  is  it  not  for  the  public  bened: 
that  property  should  be  devoted  forever  lo 
fulfilling  the  purposes  named?  •  •  • 
These  trusts,  for  purposes  which  the  law  ccc- 
siders  It  for  the  public  benefit  to  p^petiu'-. 
forever,  are  called  charitable  trusts.  Thi-  L' 
tbe  only  general  deflnItl<Hi  which  can  be  girf"? 
of  tiie  WOTd  'charity.'  If  we  want  a  mo.-r 
precise  deflnttlMi  of  what  Is  and  what  is  a- : 
a  charity,  we  must  resort  to  a  simple  em: 
meratlou  of  the  purposes  which  have  been  ia 
eluded  under  the  term."  Tyssoi.  Char.  B<>- 
quests,  5.  Funds  supplied  from  tbe  gift  ••' 
the  crown  or  the  legislature,  or  from  privat- 
gift,  for  any  legal  public  or  general  purptiK. 
are  charitable  funds,  to  be  administered 
courts  of  equity.  Attorney  Goieral  t.  Heel^ 
2  Sim.  &  S.  67.  We  conclude,  tben.  thit  i 
charitable  trust.  In  the  legal  sense,  is  oe^ 
which  originates  from  a  gift,  and  which  L::^- 
Ita  property  to  any  public  use  to  which  It  i* 
lawful  to  devote  property  foreva-.  The 
gallty  of  such  appropriations  may  be  estnh 
llshed  by  seno'al  rules  of  law,  or  by  q;iev-l3l 
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act  of  tiie  soverdgn  power.   In  eltlier  case. 
If  tlie  use  Is  public,  tbe  tiiiBt  Is  a  diarlty. 
InstnnceB  are  common  wtaece  donatloiis  in 
tinist,  whlcta  would  be  ttwbldden  by  genoral 
law.  bETC  beoi  uidield  becanse  made  to  cor- 
porations •anUtorlsed  by  special  act  or  Iloenee- 
of  the  crown  to  boM  property  In  mortmain. 
Tbe  InstltutiMi  of  a  perpetual  trnat  of  a  pub- 
lic uatnre,  by  ffnnt  ot  tue  legtalator^  tboagb' 
it  be  not  called  duurltaUe  la  the  act,  la  enf- 
fldent  to  make  it  charitable  in  the  1^1  smse. 
So  a  grant  of  right  to  eat  tnrvee.  made  by  act 
of  parliament,  was  held  by  the  comt  ot  ap- 
peal in  the  case  In  re  Chrtet  Church  InCIesnre 
Act  (March,  1888)  88  Oh.  Dlv.  520,  to  be  a 
charitable  trnat  Llndley,  L.     at  page  S80; 
says:  "The  trast,  b^ng  created  by  statute, 
cannot  be  heSd  invalid  on  the  ground  of  per* 
petnlty  or  on  any  oOier  ground.   It  Is  a  per- 
petual trust  for  the  occupiers  for  the  time 
being  of  thoee  cottages.   But  such  a  trust, 
unless  it  Is  a  charitable  trust,  la  one  of  a 
Tery  anomalous  character,  and  (me  which  It 
will  be  extremely  difficult  to  gire  fnil  eflfect 
to  in  an  omtingendes.  *  *  *  Now,  al- 
tbongh  It  is  competent  for  -Qie  le^latnre  to 
create  trusts  unlike  any  prerloualy  known, 
we  do  not  tAink  that  a  trust  of  that  Und 
ought  to  be  held  to  have  been  created,  if  it  Is 
equally  ccmslatent  with  tiie  object  and  words 
of  the  statute  to  bold  the  trust  to  be  one 
with  which  the  lawyers  are  familiar,  and 
which  there  is  no  difficulty  In  executing.  If, 
therefore,  this  trust  can  be  properly  regard- 
ed as  a  diarttable  trust,  It  oiq^  In  our  opin- 
ion, to  be  so  r^;arded.**   Lord  Ltndley  bases 
this  condualon  mainly  upon  the  dedsion  of 
the  house  of  lords  in  Goodman  t.  Mayw,  etc.| 
7  App.  Oas.  638,  and  sasrs  further:  "The 
tnist  is  fin-  a  compazatlTely  amaU  and  tol- 
mibly  weSl-deflned  daas  of  pasona.  The 
class  coislBts  of  all  the  then  and  future  oc- 
cupiers of  the  cottages,  and  there  may  be  ser- 
ial ocenplers  of  one  cottage.  The  class,  how- 
ever,  tbou^  limited,  is,  as  to  Its  members, 
uncertain,  and  is  liable  to-fiuctnatton,  and  the 
treat  for  that  class  is  p«t>etnal.   This  being 
the  ease,  we  are  unable  to  dIstlngulBh  this 
case  tnm  the  trust  which  both  Lord  Selbome 
and  Ixvd  Calms  held  to  be  a  charitable  trust, 
and  therefwe  ralld,  in  Goodman  Mayw, 
etc.  In  that  case  the  house  of  lords  supported 
an  ancient  grant  of  a  right  of  fishery  as  a 
charitable  trust  imposed  upon  the  fee  of  the 
flshery  bdd  1^  the  eorp(n«tion  of  Saltaah,  In 
favor  of  certain  of  the  Inhabitants,  Lord 
Selbome  says  (peige  942):  "A  gift  subject  to 
a  condttt<m  or  trust  for  the  benefit  of  tbe 
Inhabitants  of  a  parish  or  town,  or  any  par- 
ticular class  of  such  inhabitants,  la,  as  I 
understand  the  law,  a  charitable  trust,  and  no 
charitable  trust  can  be  void  on  the  ground  of 
perpetuity;"  dting  Wright  t.  Hobert,  ft  Mod. 
tH,  where  Lord  Macclesfield  established  as  a 
charitable  trust  an  ancient  grant  of  land  for 
tbe  pasture,  daring  three  moaths  of  tbe  year, 
of  the  cows  of  "m  many  of  the  inhabitants 
■of  a  certain  Tillage  as  were  able  to  buy  three 


cows,  ana  during  seven  months  of  tbe  rest  of 
the  year  to  be  in  eommon  for  all  Uie  inhabit- 
uts,"— and  also  Jones  t.  Wllliama,  Amb.  6Q1; 
Attotney  Oeneral  t.  Mayor,  etc,  2  81m.  4S7: 
Howae  T.  Caiaimiaa,  4  Tea.  S42;  Attorney 
Oeoeial  r.  Baelia,  2  Blm.  ft  S.  7«,  77;  Attor- 
ns General  Mayor,  etc.,  1  BUgh  (N.  S.) 
317.  Lord  Oahrna,  in  tbe  same  case,  says 
(page  teOii  '*8ttch  a  cMidltlon  would  create 
that  which.  In  tbe  very  wide  language  of  our 
courts,  la  called  a  cbaittaUe~tbat  is  to  say. 
a  puUlc— trust,  or  Interest,  for  the  benefit  of 
tte  ffette  Inbabitanta  of  andent  tenemeots.  A 
trust  of  that  ktaid  would  not  in  any  wa^  in- 
fringe  the  law  or  rule  against  perpetoities, 
because  we  know  -nry  well  that  when  you 
have  a  trust  which,  if  tt  were  tor  tbe  benefit 
(rf  private  UMUvidnale,  or  a  fluctuating  body 
of  private  Indivlduala,  would  be  virid  on  the 
ground  of  perprtnl^,  yet,  If  tt  creates  a  char- 
itable—that Is  to  say,  a  puUlfr-fnterest,  It 
will  be  free  from  any  obnoxlousnesB  to  the 
rule  with  regard  to  perpetuities."  In  the 
light  of  tbeae  oasa,  we  have  no  difficulty  In 
concluding  that  the  trust  for  the  erection  and 
letting  of  tcnementa  audi  as  are  ooBtanplated 
by  this  legacy,  and  tbe  diarter  of  tbe  rarid- 
nary  legatee,  is  a  public  or  a  dbaritaUe  ose. 
The  trust  here  declared  is  not  for  the  benefit 
ai  any  persons  who  asisted  as  Indivldoals  In 
tbe  regard  or  Intention  of  the  testator.  He 
designs  fiiem  to  be  tbe  ohjecto  of  hla  bounty 
for  no  reaaon  pcraonal  to  them  or  to  hlondf. 
^niey  are  a  daaa  of  mankind  comprising  au 
ini determined  number  of  indivlduala,  each  of 
whom  Is  unkBown  and  unrelated  to  him. 
What  particular  persons  diall  benefit  by  his 
gift;  he  leaves  to  unanticipated  drcnmstan- 
ces  to  determine.  Here  we  have  the  indef- 
initencas  of  beneficial  appUcattm,  whidi 
makes  the  imst  puhUe.  "Tbef  IX.  e.  eharita' 
ble  trute]  may,  and  Indeed  mnt,  be  f the 
benefit  of  an  indefinite  numbev  of  powms: 
fbr,  if  all  tbe  beneficiaries  are  penonally  dea- 
laiuited,  the  trust  laAs  tbe  essential  dement 
OT  indefinltrawaa,  which  la  one  diaraoterlBtic 
of  a  legal  charity."  Gray,  J.,  in  Russell  v. 
Allen,  107  U.  &  167.  a  Sup.  Ct.  827.  The  trust 
is;  then,  vaUd,  becauae  It  Is  lawful  by  the 
tenoB  of  13ie  charter,  and  diarltahle,  becanse 
it  is  a  lawful  perpetuity  for  a  publlo  nae. 
even  if  the  special  act  of  the  legislature  ea- 
tebHshlnsf  this  trnat  aa  popetnal,  and  calling 
It  in  terms  a  charity,  is  not  binding  uptm 
the  court  to  constme  it  to  be  charftaUa 

It  may  be  useful,  briefly,  to  mention  the 
cases  dted  against  the  validity  of  this  trust. 
The  trust  avoided  in  HlUyard  v.  Miller,  10 
Pa.  8t  326,  though  presenting  somewhat 
similar  characteristics  to  tbe  prssent  on^  it 
clearly  dlstlngnlduible  from  It  Ttks  conrt 
found  that  trust  to  be  slm^y  to  <ffeate  a  loan 
office.  Nothing  was  to  be  gained  by  the  bor- 
rowers but  loans  of  moiey  at  market  rates. 
Ttare  WM  no  gain  or  benefit  to  tbe  public  at 
aXL  It  these  loans  hod  been  rcanlred  to  be 
eipmded  In  the  Improvement  of  a  specified 
locality,  under  sudi  regulations  aa  would  pro- 
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mote  tbe  bealtli  and  welfare  o£  Iti  inhibit- 
ants,  It  might  have  been  beld  good;  end  In 
that  case  there  was  no  legtalatlre  ai^roval 
of  the  petpotnlty.  In  Kendall  Onnger,  S 
BeaT.  300,  no  8pe<^c  object  ot  the  ^tt  was 
named,  bat  It  was  glren  to  charity,  tai  Its 
cfdloqiilal  sense,  or  to  gmeral  ntlU^.  If 
some  specific  butitntlon  ot  general  otlllty  had 
be^  named,  anch  as  a  or  ^ke,  a 

house  of  correction,  or  a  hlgbwayi  It  would 
have  made  a  good  charity,  under  the  statnte 
of  misidwUL  In  Be  Cnlllmore's  Trusts, 
R.  27  Ir.  18,  the  master  of  the  toUs  held  the 
gift  as  probably  Intended  to  bmeftt  Indlvld- 
uala,  and  not  the  ptAUc,  and  as  such  it  was 
Told  for  uncertainty;  and  on  page  24, 
cussing  the  elements  of  a  charitable  trust,  he 
says:  "Mere  kindness,  geoeroslty,  or  benero* 
lenee  on  the  testator's  part  Is  not  raough  to 
conatitate  a  charitable  puiposeL  There  must 
also  be  tbe  tfonent  of  poverty  or  need  on 
the  part  of  the  object,  or  else  the  ^ft  must 
be  dedicated  to  some  purpoae,  such  aa  educa- 
tion, religion,  or  the  like,  which  the  law  re- 
gards as  charitable."  He  thus  leaves  the 
deflnltlon  open,  and  the  trust  considered  there 
is  so  dissimilar  to  the  me  we  are  conald«ing 
that  the  decision  is  of  no  value  here.  In 
Thomson  T.  Shakespear,  1.  De  Qesc,  F.  &  J. 
890,  It  appeared  that  the  executicui  ot  the 
trust  involved  a  diqMMition  of  inoperty  own- 
ed and  held  by  j^vate  tn^vlduala,  which 
the  court  could  not  compd,  and  so  It  failed. 
Lord  Justice  Bmce  (page  408>  says.  **If  the 
object  of  a  museum  cotdd  be  dissociated 
from  Sfaakespear'a  hoose^  It  might  be  posrtble 
to  snppwt  the  gift"  In  Be  Sutton's  Trusty 
48  Law  J.  Gh.  350,  a  gift  to  a  private  Instltn- 
tion,  to  be  hdd  In  peipetulty  for  tbe  ben^t 
of  its  subscribers,  was  held  void.  IMly,  O. 
B.,  says:  "I  think  that  If  this  Institntlan 
were  a  charitable  InatitutioQ  the  bequest 
would  probably  be  yoIA,  under  the  mortmain 
act;  but,  when  we  look-  to  the  rules,  we  find 
the  Institution  really  is  a  species  of  dob,  ami 
not  a  charity."  In  Chamberialn  r.  BteanSi, 
111  Mass.  267.  the  question  presented  was 
whether  a  devise  in  trust  to  be  applied  "sole- 
ly for  benevolent  purposes,"  In  the  dlsowtlon 
of  the  trustees,  creates  a  public  charity;  and 
it  was  beld  that  ttiese  words,  standing  alone, 
do  not  exclude  objects  not  technically  chari- 
table and  do  not  create  a.  charity.  Chapel 
of  Good  Shepherd  v.  Boston,  120  Mass.  212. 
Thla  case  decides  that  a  charitable  corpora* 
tion,  having  Invested  its  funds  in  lodging 
houses,  and  not  occupying  them  for  any  char- 
itable purpose,  must  ptiy  taxes  on  such  real- 
estate,  under  the  statute  of  Massachusetts. 
It  Is  no  authority  for  holding  that  a  eorpua- 
tltm  authorized  to  erect  and  manage  tene- 
ment  bouses,  under  rmtrictlous  calculated  to 
promote  the  public  welfare,  and  tor  such  pms 
poses  only  as  the  legislature  calls  charitable, 
Is  not  a  charity.  Donn^y  v.  Cemetery,  146 
Mass.  163,  15  N.  B.  606,  decides  that  a  ceme- 
tery corporation,  not  required  by  Its  charter 
to  apply  any  part  of  Its  funds  to  charitable 
purposes,  Is  not  a  charitable  corporation.  Up- 


on the  words  In  the  will,  the  sevoi  les^cies 
in  trust  are  affected  by  two  conUngmdes.— 
they  are  made  payable  out  of  the  book  a.- 
counte  and  credits,  or  out  we  soceesa^ve  av- 
cnmnlatlans  of  Income;  If  resort  mnst  Ik- 
bad  to  such  accmnulatioiis,  all  aftu  tbe  Ak: 
one,  unless  that  coe  la  for  a  charity,  would 
be  too  remote^  and  void;  but  Uie  Inventoir 
of  this  estate  shows  that  the  book  accoont* 
and  credits  alone  are  aoOclait  to  satisfy  aU 
these  gifts;  and  so  fliese  l^ateea  take  inter- 
ests vested  at  once,  and  valid. 

It  appears  tmn  Pub.  St  N.  H.  c  ZIB,  i  10, 
that  service  ot  write  In  that  stiUe  la  made^  la 
oases  againat  towns,  upon  one  of  the  sdect- 
men  and  tbe  town  tHeA;  In  casee  agahiK 
school  districts,  upon  one  of  the  school  board 
and  del*  of  the  district  The  nodces  n- 
qnired  by  tbe  will  to  be  given  to  tbe  town  t£ 
Meredith  and  to  the  school  district  sboold  be 
served  upon  these  perstms  accordingly.  Serr- 
Ice  may  be  made  upon  these  parties,  by  sot 
dladntei-ested  person,  by  ddlvulng  to  eadi  i 
copy  of  the  notice,  of  the  will,  and  of  tiie 
bill  of  comphilnt  Notice  to  the  state  of  Nev 
Hampshire  may  be  made  by  a  similar  aaTlc^ 
ot  the  same  papers  upon  the  governor  of  the 
state.  These  services  may  be  proved  by 
aflldavlt  of  the  pmon  maUng  them.  Simi- 
lar copies  may  be  served  upon  the  other  lega- 
tees and  service  proved  In  the  same  manner- 

We  tiUnk  that  an  act  or  reaolutlaffl  of  the 
general  assembly  nt  New  IbmpaUr^  ac- 
cepting the  legacy  given  to  the  state,  and 
agreeing  to  Ite  ctuditlons,  will  be  a  soffldai 
assuiance  to  the  execntms  to  Justify  Oe  psy - 
mmt  of  that  legacy  under  the  terms  of  the 
wUL 

We  tbink  tbB  legacy  to  the  town  <tf  Xere- 
dlth  and  tbe  Bcbo<rt  dlstriete  of  the  town  is 
salable.  U  spedflc  porttons  <tf  It  are  ^ven 
for  distinct  purposes,  and  that  tbe  sqpante 
amounts  of  9260,  9250, 13,000,  and  $500  may 
be  severally  acc^ited  or  r^eeted  by  tht  bene- 
ficiaries respectively.  The  condltkm  anna- 
ed  to  tbe  sectmd  0tt  of  $260  may  be  pwform- 
ed  either  by  tbe  town  or  by  the  school  dis- 
tricts respective.  An  an^rwrlatioa  by 
tither  of  the  amount  required  wHl  be  suffi- 
cient to  avthorise  the  payment  of  tUa  legacy. 
We  are  not  advtoed  aa  to  tbe  legal  capariiy 
of  the  town  of  Meredith  to  take  and  adminis- 
ter the  tmste  anneirad  to  tbe  other  pi»tl«» 
<rf  the  94.000  glvoi  tbon  1^  the  wIlL  We 
will  ther^ore  refer  tbe  question  to  a  ma^er, 
to  report  whether  or  not  some  »'»«>>1*"g  an 
of  the  legislature  of  New  Harapahlre  may  be 
required  in  the  premises.  Such  actloa  ww 
taken  by  the  privy  cooncU  In  Mayor  itf  Gty 
of  Lyons  V.  Bast  India  Compimy.  1  Moon; 
P.  a  176.  See,  also,  New  v.  Bwiako',  L.  B. 
4.  Gq.  655;  Thompson  v.  Thompson,  1  Ci^. 
3S1;  Attorney  General  v.  Stnrge,  19  Beav. 
697. 

As  these  trusts,  if  accepted  by  tbe  tows 
and  schod  districts,  aud  legally  estaMlshed. 
will  be  under  tbe  supurlslon  of  the  equity 
courts  ot  New  Hampshire,  we  see  no  necei 
It,  ot  requiring 
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EDDT  et  al.  r.  GRANGEB. 
(Supreme  Court  of  Rhode  Island.  May  3, 1896.) 

KiTOOABLa  LlOBNBB— CiTIH— GOHTHOL  OF 

Stkbbtb. 

1.  PenuiuioQ  ^nted  b7  a  matdd^ialitT  to 
private  parties  to  coostruct  drains  on  highways 
amoants  only  to  a  revocable  license. 

2.  Vested  rights  in  a  highway  cannot  be 
acquired  by  priTate  parties,  so  as  to  compel  a 
city  to  proriae  other  druinaice  for  that  cut  oS 
by  the  construction  of  a  sewer. 

Action  by  William  Eddy  et  al.  against  D.  Lk 
D.  Granger  for  damages  alleged  to  be  caused 
by  the  constntctiOD  of  a  sewer  In  the  city  of 
ProTldencft  I>«nurrer  snstained. 

C  M.  Salisbury,  for  plaintiffiB.  Francis  Col- 
n-cll.  City  SdLt  and  A.  A.  Baker,  for  defend- 
ant. 

STINESS,  J.  The  declaration  charges  that 
the  city  uf  Providence  uefiligeutly  caused  a 
(tower  to  be  built  in  South  Main  uti'eet,  as  a 
part  of  the  sewerage  system  of  the  city,  which 
cut  off  a  drain  leading  from  the  premises  of 
the  plaintiffs  and  others,  through  Harding's 
alley,  an  accepted  sti'eet,  to  tlie  river,  aald 
di'afn  having  been  laid  by  permission  of  the 
town  of  Providence;  whereby  the  eald  drain 
was  obstructed,  and  water  and  sewerage  from 
estates  above  flowed  back  on  to  the  plaintlffa* 
premises.  Upon  demurrer  to  the  declaration, 
the  question  Is  whether  there  la  any  legal  lia- 
bility on  the  part  of  the  dty  for  cutUng  off 
the  drain. 

While  the  primary  purpose  of  stieets  is  f  ch- 
public  travel,  requiriug  only  a  use  of  the  sur- 
face, yet,  by  immemorial  custom,  they  bare 
been  put  to  other  uses  of  a  public  nature, 
quite  distinct  from,  but  not  incompatible 
with,  tlieir  use  as  highways.  Thus  gas  and 
water  pipes,  drains  and  electric  wires,  as  well 
as  other  things  of  general  convenience,  by 
common  consent  find  a  place  in  our  public 
streets.  In  Clark  v.  Pecliham,  8  It.  I.  455,  It 
Is  said  that  there  la  an  Implied  power  in  the 
city  to  build  drains,  and  that  the  streets  are 
dedicated  to  such  necessary  uses.  Obviously 
all  such  constructions  must  be  under  munici- 
pal direction  and  control,  and  so,  before  a  sys- 
tem of  water  supply  and  drainage  was  adopt- 
ed, permission  was  granted  to  private  parties, 
from  time  to  time,  to  lay  pipes  from  foun- 
tains, and  to  build  drains.  In  many  of  the 
streets,  of  which  the  permission  alleged  in  the 
declaration  Is  an  instance.  But  in  granting 
Buch  penniaslon  the  municipality  could  not  re- 
linquish its  control,  nor  confer  any  private 
rights  Inconsistent  with  Its  duty  to  secure  the 
use  of  the  higihways  for  the  public  benellt 
The  po-mls^oD  was  necessarily  subject  to  the 
developing  requirements  of  the  city,  and  so 
amounted  only  to  a  license  to  use  tho  street, 
wbicb.  from  Its  nature,  could  be  revolted. 
Otherwise  the  existence  of  private  drains 
might  prevent  the  building  of  sewers  alto- 
gether. But  while  the  plaiotlfTs  do  not  deny 
the  xisht  of  the  dtj  to  remove  the  private 


drain,  and  to  build  a  sewer  In  its  place,  they 
claim  that  the  dty  was  bound  In  eo  doing  to  ■ 
provide  for  the  drainage  which  had  flowed 
through  the  private  drain,  and  was  negligMit 
because  it  did  not  do  so.  Sudi  a  claim  must 
rest  ujKin  a  vested  right  to  maintain  the  drain, 
or  else  it  has  no  foundation  in  an  action  for 
damages.  We  think  that  neither  the  town  nor 
the  city  had  the  power  to  convey  snch  a  right 
to  private  pardet.  The  most  it  could  do  would 
be  to  grant  a  license  to  use  the  street  in  a 
way  which  should  not  interfere  with  the  pub- 
lic interest.  If  the  plalntlflls  had  no  vested 
right  in  the  street,  then  they  cannot  legally 
complain  because  the  dty  did  not  protect  them 
in  &e  use  of  It  In  Baxter  t.  Tripp,  12  R.  I. 
310,  It  Is  said:  "The  argtunent  Is  that  the  city 
bad  no  right  to  deprive  the  plaintiffs  of  the 
aqueduct  without  supplying  Its  place  with  a 
sewer  wlilch  could  be  used  as  safely  and  as 
well.  If  we  were  trying  this  case  In  a  court 
of  conscience,  the  argument  would  perhaps  be 
valid."  We  do  not  see,  however,  that  the 
plaintiffs'  claim  conld  be  maintaioed  even  in 
a  court  of  conscience.  The  fact  that  they 
were  allowed  for  many  years  to  carry  their 
house  drainage  to  the  river,  Instead  of  being 
obliged,  as  most  other  people  were,  to  pro- 
vide for  It  in  cesspools  on  their  own  laud, 
had  been  to  their  advantage  during  that  time. 
But  how  can  this  fact  impose  a  moral  duty  on 
the  city  to  continue  a  favor  which  had  become 
inconsistent  with  public  necessity?  We  are 
unable  to  see  that  there  was  either  a  moi'al 
or  legal  obligation  on  the  iMrt  of  the  city  to 
maintain  the  private  drain,  althongh  the  lat- 
ter is  the  <nily  question  with  which  we  have 
to  deal.  Authorities  on  this  point  are  not  ou- 
merons,  but  we  find  that  such  a  conclusion  is 
strongly  supported  in  Elster  t.  Springfield,  49 
Ohio  St.  82,  30  N.  E.  274.  The  court  says: 
"The  city  as  to  Its  streets  Is  a  trustee  for  the 
use  of  the  public  A  trustee  of  property  for 
the  benefit  of  the  public  could  not,  any  more 
than  could  a  trustee  of  private  property  held 
for  known  specific  and  continuing  uses,  alien 
or  incumber  the  property  to  the  prejudice  of 
the  benefldary;  and  a  person  dealing  with  the 
trustee.  In  dther  case,  would  be  bound  to 
take  notice,  at  his  peril,  of  the  limitation  of 
the  power.  2  Dili.  Mun.  Corp.  {  671;  City  of 
Alton  r.  Illinois  Transp.  Co.,  12  IIL  6Q. 
Hence  It  would  foNow  that  whatever  grant 
may  have  been  made  by  the  town  of  Spring- 
field to  the  Kills,  to  maintain  water  pipes  In 
Center  street,  could  have  no  greater  operation 
than  a  temporary  license,  subject  to  be  re- 
vised at  the  will  of  the  town  or  dty,  as  its 
necessities  in  the  future  uses  of  the  street 
might  requUre.  It  necessarily  results  from  this 
that  the  enjoyment  of  the  street  beneath  the 
surface  for  the  laying  of  the  pipes  and  the 
flowing  of  the  water  through  them  was  a  per- 
missive use.  and  that  no  permanent  right 
could  be  acquired  by  long  continuance."  Har- 
big  the  right,  therefore,  to  cut  off  the  private 
drain  without  any  obligation  to  provide  for 
the  sewage,  It  is  clear  that  there  is  no  cause 
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of  tctlon  affUntt  tbe  dty  tor  this  act,  wlilcb  Is 
all  tbat  iB  cbarged  in  tbe  declaratloiL  Sog- 
Station  WW  made  at  tbe  beartnff  that  there 
was  DO  notice  to  tbe  plaintiffs  of  the  cattln* 
off  of  tbe  drain,  and  that  as  Ucodoom  they 
were  entitled  to  notice,  but,  as  no  sodi  alle- 
gation Is  made  la  tbe  deeiaratlon,  we  do  not 
pass  upon  the  qveatlan  wbetber  there  would 
be  any  U^llty  on  tbe  part  of  tbe  cfttr  if  BQcb 
were  the  fact.  The  demurrer  to  the  dedarar 
ticm  la  sustained. 


GOLUNS  T.  OAMPBELI*. 
<8tiprame  Court  of  Rhode  iBland.  Dec  18, 1891.) 
Mauoiodb  pEosaoTrriox. 
A  declaration  in  an  action  for  malidouB 
proBecotion,  which  fails  to  state  poBitively  that 
the  proceedings  on  which  the  action  Is  based 
tensmated  ia  plaintUTi  favor,  is  bad  on  de- 
cauner. 

Oase  OCTtlfled  from  court  of  commim  pleas, 
ProTldence  eoiraty. 

Acttmi  hj  Jobn  B.  Colltna  agabist  Bdward 
T.  Campbell  for  malloloaa  pinsecntion.  De- 
CEurrer  sustained. 

Albert  B.  Crafts  and  Charles  PecHn,  for 
plaintiff.    James  B.  Denlson,  for  defendant 

PUR  CURIAM.  We  think  the  demurrer 
to  the  declaration  in  tbls  case  should  be  sus- 
talned.  Tbe  declaration  nowhere  alleges, 
except  In  an  argumentative  way,  that  the 
malicious  proceeding  of  which  the  plaintiff 
complains  had  terminated  in  bis  favor  before 
the  commencemeat  of  this  action.  In  Lau- 
zon  V.  Charroux,  Index  NN,  83.  28  AU.  975, 
which  is  relied  on  by  tbe  plaintiff's  counsel 
In  support  of  the  declaration,  it  was  held,  in 
accordance  with  the  well-settled  rule  in  such 
cases,  that,  In  order  to  entitle  the  plaintiff 
to  recover  In  an  action  of  this  sort,  "three 
things  must  concur,  viz.:  (1)  Tbe  motive  of 
the  party  Instituting  or  prosecuting  the  suit 
or  proceeding  must  have  been  malicious; 
(2)  the  suit  or  proceeding  complained  of  must 
have  been  instituted  without  probable  cause; 
and  (3)  the  suit  or  proceeding  must  have  ter- 
minated in  the  plaintiff's  favor";  and  also 
that  the  declaration  must  contain  allegations 
covering  each  of  these  points.  See,  also, 
King  V.  Colvln,  U  R.  I.  582;  Newton  v.  Wea- 
ver, 13  R.  I.  617;  Gorton  v.  De  Angells,  6 
Wend.  418;  Clark  v.  Cleveland,  6  Bill,  ZirL 
Demurrer  sustained. 


REYNOLDS  v.  CHAPMAN  et  al. 
(Supreme  Court  of  Rhode  Island.   Dec.  14, 
18&4.) 

Hsw  Trial— Statement  of  Evidssck^Sioma- 
TCR8  or  JrnoE. 
Judidary  Act,  c.  31,  S  7,  providing  that 
In  ease  the  statemeot  of  evidence  and  the  nilinga 
thereon  Is  not  allowed  and  signed  br  the  Justice, 
tha  unsigned  statement,  tupported  by  affidavits, 
may  be  filed,  and  tbe  petition  for  a  new  tnal  heard 
thereon  by  tne  appellate  division,  does  not  author- 


ize the  hearing  of  such  petition  on  a  statem's' 
TThich  was  not  presented  to  the  Josticc;  to  br  ^- 
lowed  and  signed,  within  the  time  presoribe^l  ^ 
law. 

Action  by  Peter  Reynolds,  adrntnlstrari  r 
against  Charles  P.  Chapman  and  Charles  D. 
Chapman.  Plaintiff  was  nonsuited,  and  p^ 
titloned  the  appellate  division  for  a  nev 
trial.   Petition  oTemited. 

James  B.  Denlaon,  for  plaintiff.  Alben  S 
Crafts,  for  defendants. 

PBB  OCRIAM.  At  tbe  trial  In  tbe  eon- 
mon  pleas  division  on  May  7,  1S04.  tie 
plaintiff  was  nonsuited.  On  the  toUoiriaf 
day  be  filed  his  notice  of  Intention  to  pnln 
a  petition  for  a  new  trial.  Time  tor  filing  a 
statement  of  eridmce  and  rullnga  tbereoo 
was  extended  by  the  Jnsdce  who  tried  xhe 
cause  to  May  30,  1894.  A  atatement  of  eri- 
dence  and  rulings  thereon  was  filed  by  thi 
plaintiff  May  28,  18»4,  wbleb  on  May 
ISM,  was  disallowed  by  the  Justice  because 
it  was  Incomplete  and  erroneous  In  maLj 
particnters.  On  June  8,  18M,  tbe  plaintiiE 
filed  a  petltkm  for  a  new  trial,  and.  hSTlo; 
obtained  a  stemvrraphlc  report  of  the  xerS 
mony  at  the  trial,  which  was  not  presectp>I 
to  the  Justice  who  tried  the  cause  for  aDov- 
ance  within  tbe  time  prescribed  by  the  Jii- 
dlclary  ^.ct,  c.  31,  9  6.  but  the  correctness  v'. 
which  is  supported  by  the  affidaTits  of  per 
sons  present  at  the  trial,  he  now  aaeika  te 
have  us  determine  his  petition  on  this  sten> 
graphic  report  We  are  of  tbe  opinion  thai 
the  petitioner  has  no  standins  In  coort.  H$ 
relies  on  the  Judiciary  Act,  c.  31,  |  7.  whiok 
Is  as  follows:  *1f  tbe  statement  of  the  evi- 
dence and  rulings  thereon  be  not  allowed 
and  signed  by  the  Justice  within  said  five 
days,  or  tbe  further  time  prescribed  ts 
aforesaid,  such  unsigned  statement  shall 
filed  as  aforesaid  within  the  time  preseriV 
ed;  and  on  the  bearing  of  such  petition  is 
the  appellate  division,  the  matter  of  suc^ 
evidence  and  the  rulings  thereon  may  be  stx 
forth  by  afltdavlt,  subject  to  counter  affida- 
vits, to  the  satisfaction  of  the  appellate  diTi- 
slon,  with  tbe  same  effect  as  If  such  state 
ment  of  the  evidence  with  tbe  mlings  ther^ 
on  had  been  allowed  and  signed  by  tbe  j>- 
tice."  We  think,  however,  tbat  this  k>- 
tlon  presupposes  that  the  statonent  of  evi- 
dence and  rulings  referred  to,  on  which  t^i 
petition  fs  to  be  heard,  sball  be  presectri 
to  the  Justice  within  tbe  time  prescrftei 
and  that.  In  case  the  statement  shall 
be  allowed  and  signed  by  him.  It  shall  I* 
filed,  and  the  hearing  on  the  petition  fr 
new  trial  In  this  dWlsltm  shall  be  on  x'uf 
statement  so  filed,  tbe  nmtters  set  fcnh  x 
It  being  provM  by  affldavlts  to  oar  satisfar- 
tlon.  The  section  does  not  In  our  opfsl-o 
contemplate  a  hearing  of  the  petition  od  i 
different  statement  from  that  presented  r< 
the  justice.  Petition  denied  and  ^smisH-' 
and  case  remitted  to  the  common  pleas  dlvi 
slon. 
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BYRNB  T.  SCHUYLER  BIJBCTRTO  MAN- 

UP-G  CO.  et  al. 
(Supreme  Court  of  Errors  of  Connecticut.  Jan. 
8,  1895.) 

CoRPOHATioss  — Validity  of  Costbact  —  Tbaiib- 
rsR  or  Fropsrtt— RiOHTS  or  Stockboi.i>- 

1.  A  contract  whereby  the  officera  of  an  In- 
solvent corporation,  for  tne  purpose  of  avoiding 
dtsBolutiou,  transferred  all  its  property  to  an- 
other corporation  arhlcfa  had  been  organized  to 
continue  its  btwinAs.  and  accented  In  payment 
sluires  of  stock  in  the  new  corporation,  which 
were  to  be  held  by  trustees  named  by  such  offi- 
cers, was  void,  in  the  absence  of  a  provision  'of 
the  charter  expressly  authorizing  sach  a  trana- 
action. 

2.  The  fact  that  a  stockholder  Is  not  iojured 
by  an  ultra  vires  contract  of  a  corporation,  to 
which  all  the  other  atockholders  have  consented, 
does  not  prevent  bia  maintaining  an  action  to 
enjoin  its  performance. 

3.  A  stockholder,  hnvine  received  notice  too 
late  to  attend  a  stockholders  meeting,  aent  a  tel- 
pgmm  protesting  against  the  proposed  sale  of  the 

ftroperty  of  the  corporation.  Immediately  upon 
Earning  tiint  sudi  sale  had  been  made,  he  served 
ou  the  directors  a  written  demand  that  they  in- 
stitute a  eoit  to  set  it  aside.  Upon  thrir  re- 
fusal, he  presented  a  like  demand  to  die  stock- 
holders at  a  regular  meeting.  Hdd,  that  such 
etockholder  was  not  guilty  of  laches  estopping 
him  from  bringing  suit  to  enjoin  the  sate. 
Prentice,  J.,  dlisenting. 

Action  by  one  Byrne  against  the  Schuyler 
Elfcti'lc  Manufacturing  Company  and  the 
Schuyler  Electric  Company.  Judgment  for 
flefeudants,  and  plaintiff  appeals.  ReversecL 

Frank  SnUlTan  Smith  and  Watnms  &  Bucfc- 
limd,  tor  idalntlff.  C-  B.  Perkins  and  B. 
Ill  ury  Hyde,  for  defendants. 

ANDREWS.  C.  J.  The  Scbuyler  Electric 
Majiuf^ctuiing  Company  is  a  corporation 
chartered  by  the  legislature  of  this  state,  and 
Is  located  at  Hartfcnrd.  The  Schuyler  Elec- 
tric Oimpany  Is  a  corporation  formed  under 
and  pursnant  to  the  Joint-stock  acts  of  the 
state,  and  Is  located  at  Mlddletown.  For  con- 
Tailence,  we  may  call  the  first-named  com- 
pany the  "Haztford  Corporation,"  and  the  oth- 
er the  "Mlddletown  Corporation."  The  Hart- 
ford coipnmtion  was  chartered  "for  the  pur- 
pose of  manvfBctnrlng,  buying,  selling,  and 
dealing  In  all  kinds  of  machinery,  appliances, 
and  apparatus  adapted  to  the  purposes  of  pro- 
duclne  and  distributing  light,  heat,  or  power 
by  the  use  of  electricity,  and  with  power  to 
maniiftietnre  and  sell  plants  for  furnishing 
electric  light,  beat,  or  power,  and  generally  to 
manufacture  aach  articles  Incidental  to  Its 
bnsinesi  as  it  may  deem  for  its  interest"  Its 
capital  stodc  was  of  two  kindsr-preferred 
stock,  to  the  amount  of  $350,000,  and  common 
stock,  amounting  to  $190,000.  The  common 
Mock  might  be  Ina-eased  to  an  amount  not 
exceeding  $500,000,  but  only  for  the  purpose 
of  paying  off  and  retiring  a  CDrrespondlng 
amoont  of  the  preferred  stock.  Bat  no  pay- 
ment was  to  be  made  which  should  reduce 
the  assets  of  the  company  below  the  sum  of 
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$150,000.  The  articles  of  agreement  of  the 
Mlddletown  corporatJon  are  not  given,  but  It  Is 
stated  that  that  corporation  was  formed  to 
continue  the  same  business  which  the  Hart- 
ford corporation  was  chartered  to  carry  on. 
By  an  agreement  between  these  two  corpom- 
tlons,  made  on  the  17th  day  of  October,  1887, 
the  Hartford  corporation  undertook  to  convey, 
and  did,  In  point  of  form,  convey,  assign,  and 
transfer  to  the  Mlddletown  corporation  "its 
entire  amets,  Indndlng  its  letters  patent, 
stock,  bonds,  choses  In  action,  and  property 
of  every  descriptiw,"  and  received  In  pay 
therefor  2,000  shares  of  the  capital  stock  of 
the  latter  corporation,  of  the  nominal  value 
of  $100  each.  These  shsree  of  stock  were 
subscribed  for  and  Issued  to  certain  persons 
who  had  been  named  as  trustees  for  that  pur- 
pose by  the  Hartford  corporation,  and  who 
subscribed  as  sudi  trustees,  and  were  so 
named  In  the  Issue  of  the  same.  The  Middle- 
town  company  accepted  said  transfer  of  prop- 
er^ as  full  payment  for  Ihe  said  shares  of 
Its  stock.  The  property  so  transferred  con- 
sisted of  the  various  letters  patent  covering 
the  system  of  electric  mannfftcture  and  light- 
ing according  to  which  the  HartfVn^  corpora- 
tion manufactured  Its  electrical  apparatus, 
and  the  machinery,  toolB,  and  ai^Ilances  with 
whl<^  It  performed  its  work.'  It  was  the 
property  without  which  It  was  and  Is  Impos- 
sible for  that  corporatkm  to  carry  on  its  man- 
nflactnre.  and  without  which  it  Is  put  entirely 
ont  of  bnsInesB  and  out  of  all  active  existence. 
And  the  Schuyler  Electric  Mannfitctnring 
Company,  Instead  of  being  engaged  In  the 
manu&ctore  for  which  it  was  created,  has  be- 
come simply  a  cestui  que  trust  of  2,000  shares 
of  the  capital  stock  of  another  a>rporatIon. 
The  case  shows  that  the  officers  and  mana- 
gers of  this  coiiM»atIon  have  made  the  sale 
and  taken  the  stock  as  above  mentioned,  not 
with  the  Intention  of  winding  up  Its  affairs, 
and  dividing  the  stock  so  received  among 
thefr  own  Bto<^bolderB,  nor  as  a  temporary 
arrahgement  resorted  to  merely  to  carry  the 
corporation  over  a  period  of  distress,  but  with 
the  Intention  to  hold  It  as  a  permanent  Invests 
ment.  To  som  It  all  np,  the  result  Is  to 
practically  dissolve  the  Schuyler  Glectrle 
MannAicturtng  Company,  and  to  transfer  Its 
business  to  the  Scbuyler  Electric  Company. 

The  plaintiff  Is  the  owner  of  250  shares  of 
the  common  and  10  shares  ot  the  preferred 
stock  of  the  Hartford  corporation.  He  has  at 
all  times  objected  to  all  votes  and  acts  of 
that  corporation  pursuant  to  which  It  trans- 
ferred Its  assets  and  all  Its  property  to  the 
Mlddletown  corporation,  and  twcame  the  owner 
of  the  stock  of  the  latter  company.  He 
brou^t  the  present  action  to  the  superior 
court,  after  the  corpomtlon  and  the  directors 
had  refused  to  take  any  action  to  rescind  the 
said  contract,  averring  In  his  complaint  that 
the  said  agreement  of  the  Hartford  ccffpora- 
don  was  a  fmod  upon  him,  was  ultra  vires 
and  void,  and  ashed  the  court  so  to  declat«, 
and  to  afford  him  sane  remedy,  eUi^r  by  an 
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Injunctkni  or  by  the  anointment  of  a  re- 
ceiTer.  Both  eatd  cm'poratlona  were  made 
fendants,  and  they  both  came  Into  court  and 
made  answer.  Their  second  defenu  seta 
forth  the  serenU  votes  of  the  Hartford  cor- 
poration according  to  which  the  Mlddletown 
corporation  was  organized;  allies  that  the 
Hartford  c<H:poratkm  was  IssolTent;  that  the 
Mlddletown  corporation  ytbb  orcanlzed  ftn-  the 
puipoae  of  contlnnlng  the  business  of  the 
Hartford  ooiporatlou;  that  all  the  assets 
and  pr^wrtr  were  transferred  and  Hie  stock 
received  In  paTment,  as  Is  hereinbefore  stat* 
ed;  and  then  says  that,  "if  the  plan  for  con- 
tinning  the  business  of  the  said  Schuyler 
Manufacturing  Company  by  the  organisation 
of  the  Schuyler  Electric  Company  liad  not 
been  carried  oat,  the  said  Sdiuyler  Electric 
Manufacturing  Company  would  have  been 
compelled  to  wind  up  its  affairs  either  under 
a  receiver  or  in  Insolvency,  and  In  either  case 
the  assets  of  ssld  corporation  In  the  Judgment 
of  the  directors  would  have  yielded  not  much, 
If  anything,  more  than  enough  to  pay  cred- 
itors, and  the  preferred  stock  would  have 
been  of  little  value,  and  the  common  stock  of 
no  value  whatever";  and  so  the  defendants 
aver  that  they  did  not  act  fraudulently  to- 
wards the  plaintiff,  hut  In  good  faith,  and  for 
the  best  Interests  of  the  said  corporation  and 
all  Ita  stockholders.  The  state  reforee  to 
whom  the  case  was  committed  fonnd  the  facts 
geno^ly  In  accordance  with  the  defendants' 
claims.  The  superior  court  accepted  bis  re- 
port, found  the  facts  to  be  as  stated  therein, 
and  rendered  Judgment  for  the  defendants  to 
recover  their  costs.  From  that  Judgment  the 
plaintiff  appealed  to  this  court 

Among  the  r^sous  of  appeal  are  "that  the 
acts  of  the  stockholders  and  directors  of  the 
Schuyler  Electric  Manufacturing  Company 
In  authorizing  the  subscilptlon  to  the 
stock  of  said  Schuyler  Electric  Company 
were  constructively  fraudulent,  ultra  vires, 
and  void  as  against  a  nonassentlng  stock- 
holder; that  the  transfer  of  the  assets  of  the 
said  Schuyler  Electric  Alanufacturlng  Com- 
pany In  the  manner  set  forth  was  likewise 
constructively  fraudulent,  ultra  vires,  and 
void."  These  reasons  of  appeal  present  the 
two  sides  of  the  one  transaction  which  Is  the 
subject  of  the  plalntilTs  complaint  Their 
full  significance  can  only  be  appreciated 
whm  tbey  are  considered  In  connection  with 
the  purpose  for  which  tbe  property  of  the 
Hartford  corporation  was  sold,  and  the  stock 
of  the  Mlddletown  corporation  taken  in  pay- 
ment,  as  set  torth  In  the  second  defense,  and 
fonnd  true  by  the  referee.  That  purpose  was 
to  keep  the  Hartford  corporation  In  nominal 
existence,  and  at  the  same  time  carry  \>n  its 
business  through  the  agents  of  the  Middle- 
town  corporation,  upon  the  bope  that  the 
Hartford  stoi&  woul^  become  valuable  by 
the  successful  operation  of  the  BdUddletown 
company,  and  so,  In  effect,  make  the  stock- 
holders in  the  Hartford  corporation  stock- 
holders in  the  Mlddietown  one.  A  nominal 


corporation  was  co  be  maintained  In  Hart- 
ford; a  real  one,  In  Mlddletown.  And  al- 
though the  entire  property  and  asseta  of  tli^ 
Hartford  corporation  were  thiua  Inrested  io 
a  new  business,  and  Its  stocfeliolderB  are  to 
gain  or  k>se  as  that  buslneas  Is  saocess&il 
or  otherwise,  that  new  boslnen  Is  earned 
on  under  a  diffoient  charter,  and  under  dif- 
ferent rules,  in  farming  wliidi  tbe  stock- 
htMers  of  the  Hartfcurd  oonpany  liave  ao 
voice,  and  under  the  directicm  of  oflloers  va- 
accountable  to  them.  Tlie^iutfbrd 
tlon  is  the  beneficial  owner  of  fouF^lfUB  ot 
like  Mlddletown  atodc,  but  it  can  bave  no 
oontrol  over  Its  bosiness.  It  cannot  hare 
any  direct  control,  ftw  it  Is  not  tbe  legal 
owner  of  that  stodc;  and  ihere  is  nothing 
In  the  agreemoit  between  tbeee  cozpura- 
tions  to  show  that  it  can  have  aaj  oontroi 
ovw  the  actl<Hi  of  the  trustees.  AnnaninMm 
vote  of  the  Hartford  stodcbolders  ooold  noi 
displue  one  4^  tbe  trustees,  and  appoint  an- 
other In  hla  stead.  If  one  of  than  ahonla 
die,  a  like  unanimous  vote  coifld  not  name 
his  successor.  This  is  the  acope  ot  the  res- 
ona  of  appeal.  Tbe  plaintiff  tnaista  ttat  thli 
is  an  arrangement  Into  wUdi  he  cannot  law 
folly  be  token  against  his  will,  and  he  say? 
the  superior  court  erred  because  its  Jnds 
ment  forced  him  into  this  schone.  when  be 
had  all  along  protested  against  it.  Xa,  then, 
tlie  plaintiff  correct  what  he  aaya  thoe  is 
error  in  the  Judgment  ot  flie  superilor  comt? 
That  is.  is  the  agreement  wUdi  tbe  Schu^ 
Electric  Manutectnring  Company  ond^took 
to  make  with  tbe  Scfanylo-  Electric  Company 
ultra  vires? 

An  act  is  ultra  vires  of  a  corporation  whoi 
it  is  not  within  the  power  of  the  oocporatloD 
to  perfonn  it.  The  lAarter  of  any  onpora- 
tion  Is  Its  enaUing  act  The  coipcnvtlott  ts 
empowered  to  do  those  things  only  tar  which 
it  is  created,  and  to  do  than  In  tlie  manner 
specified  In  the  chartor.  TUa  la  eapedaB]- 
the  rule  in  the  case  of  private  tzading  or 
manufactorlng  corporations.  "The  charter 
Is  the  full  measure  of  tbe  powocs  wUdi  the 
corporation  possesses.  It  cannot  lawftiUy 
exercise  any  othen.  In  ordinary  cases  er- 
e>7  corporation  Is  Just  what  the  tnooipontiiic 
act  has  made  It  and  is  capaUe  of  ex««l^[« 
its  faculties  only  in  the  manner  the  act  se- 
tborlzes."  Farrell  v.  Railroad  Co.,  61  Goas. 
127,  23  Atl.  757;  Inhabitants  of  Berlin  t. 
Inhabitants  of  Kew  Mtain,  9  Ccmn.  18P: 
Bank  v.  Earle.  13  Pet  687  (Taney,  G.  J.) 
And,  as  charters  of  this  kind  are  osoally 
granted  at  the  request  of  the  corporatMs. 
they  are  construed  most  stnHi^  acalnst  tbe 
corporation.  Nothing  Is  granted  except  what 
Is  given  expressly  or  by  fhir  impUcatioB. 
And  no  other  powers  can  be  implied  except 
such  as  are  necessary  and  imvetr  to  cany 
Into  effect  the  powers  expressly  granted.  2 
Kent  Comm.  288;  Inaoranoe  Go.  t.  E3y,  h 
Conn.  S60;  Mechanics*,  etc;,  Ass*n  v.  Meridoi 
Agmcy  Co..  24  Conn.  169;  Sumner  t.  Mar- 
cey,  8  Woodb.&  M.112,  Fed.  Gaa.  Mou  13,GMr: 

Digitized  by  Google 


Conn.) 


BYRNE  V.  SCHUYLER  ELECXBIG  MANUF'G  CO. 


Franklin  Go.  t.  Lewlston  Say.  Bank,  68  Me. 
43:  EndL  lutetp.  St,  f  354;  Sath.  St  Const 
{  325. 

It  to  not  claimed  tbat  there  l>  In  the  char- 
ter of  the  Hartford  corporation  any  ex- 
press authority  to  make  sach  an  agreement 
as  It  did  make  with  the  Mlddletown  corpora* 
tlon.  And  If,  upMi  the  true  ctmstmctlon  of  the 
(.-barter  of  liuit  corporation.  It  does  not  ap- 
pear to  hare  been  the  Intention  of  the  legle- 
latore,  expressed  or  Implied,  that  that  cor- 
poration should  have  power  to  enter  Into 
an  agreement  as  the  one  now  under 
consideration,  then  fbaX  agreement  must  be 
treated  as  Illegal  and  wholly  Told.  Rlche  t. 
Iron  Oa.  R.  9  Bxch.  262.  And,  as  ti>e  mle 
of  construction  given  In  the  cases  we  have 
cited  is  to  be  applied,  then  no  snch  Inten- 
tion does  appear.  It  is  consistent  howoTer, 
witb  tbese  cases  and  the  rule  of  construction 
they  establish  that  a  corporation  may  carry 
on  Its  business  in  the  way  In  which  sudi  a 
business  ts  nsoally  carried  on.  It  would  not 
be  questioned  In  the  case  of  a  trading  cor- 
poration that  it  should  trade.  A  manntec- 
tnrlng  corporation  Is,  on  the  contrary,  ordi- 
narily expected  to  retain  Its  assets  In  Its 
own  business,  not  to  sell  and  Invest  in  the 
stock  of  another.  The  legislature  Axes  the 
ammiiit  of  tiie  ci^ltal  of  a  manntactnrlQg 
corporation,  because  it  Is  e:q)ected  tbat  the 
corporation  wlU  employ  It  all  In  Its  own 
bimlness.  Hie  Hartfbrd  corporation  or  any 
other  Uke  corporation  might  sdl  Its  assets 
In  part  or  in  whole  If  it  was  done  in  the 
usual  course  of  business.  It  might  take  thb 
stodc  of  another  corporation  In  payment  If 
It  was  done  in  the  carrying  on  of  its  own 
business.  But  tiie  agreement  made  with  the 
Mlddletown  corporation  was  not  of  this 
kind.  That  agreement  was  not  the  carryli^ 
on  of  Ito  bnslness,  bat  the  ending  of  its  busi- 
ness. It  pnt  the  Hartford  corporation  out 
of  all  budness,  and  out  of  active  ulstence, 
and  undertook  to  emlnifc  and  continue  Its 
entire  capital  in  the  business  of  the  Middle- 
town  company.  Nor  do  the  cases  dted  deny 
that  a  corporation,  onder  some  drcmn- 
stances,  might  expend  its  whole  capital  In 
the  purchase  of  the  atodk  of  another  corpora- 
tion; as  If  snch  purchase  was  made  for  the 
purpose  ot  selling  the  stock,  and  not  pe^ 
manoitly  to  bold  it.  This  is  what  was  said 
to  be  lawftil  In  Hodges  v.  Screw  Oa,  1  R. 
I.  847.  So.  too,  If  such  a  purchase  was  made 
by  a  corporation  in  embarrassed  drcum 
stance)^  as  the  most  advantageous  way  ot 
closing  its  afCalrs,  paying  Its  debts,  and  set- 
tling with  Its  stodkholdOTS.  It  would  be  legit- 
imate. This  was  what  was  done,  and  de- 
cided to  be  pn^r,  In  TreadweD  v.  Manu- 
factnrlng  Co.,  7  Gray,  406.  This  case  was  re- 
ferred to  In  Bvans  v.  Heating  Ga,  167  Mass. 
37,  81  N.  E.  698,  by  the  court  as  aiq;iroving 
It  It  was  held,  however,  that  the  sale  in  the 
latter  case  had  received  ihe  implied  sanc- 
tion of  the  legislature.  Easnm  v.  Brewing 
Co.,  Ql  Fed.  154^  arose  in  Ohla  The  d^end- 


>  ant,  a  corporation  organised  under  the  laws 
I  of  tliat  state,  had  contracted  to  sell  all  Its 
plant  and  assets  to  the  plaintiff,  and  to  take 
in  payment  the  atoift  and  bonds  of  an- 
other cwpnatlon  to  be  organized  to  carry 
on  the  business.  The  corporation  was  bcA- 
rent,  and  doing  a  pix^table  business.  The 
I  suit  was  bRH^rht  to  recover  damages  of 
the  defendants  for  not  fulfllllng  that  con- 
tract It  was  held  that  the  contract  was 
ultra  vires  under  the  law  of  Ohio;  tbat  one 
corporation  conld  not  become  the  owner  of 
the  stock  of  anothM-,  unless  authority  to 
do  so  was  conferred  by  Its  charter;  citing 
Franklin  Bank  v.  Commercial  Bank,  86  Ohio 
St  KSO,  and  Coppin  v.  Greenlees  &  Ransom 
Co.,  88  Ohio  St  279.  In  discussing  the  case 
the  court  said:  "An  Insolvent  corporation, 
contemplating  voluntary  dissolution,  by  con- 
sent of  Its  stockholdon,  might  bare  the  right 
to  dispose  of  Its  property,  and  accept  In 
whole  or  In  part  for  the  purchase  price  there- 
of, stock  in  another  corporation,  this  stock 
either  to  be  sold,  and  the  proceeds  thereof 
distributed  to  Its  creditors,  or  to  be  an>or> 
tloned  In  kind  to  such  creditors  or  stock- 
holders as  the  terms  of  dlsstdntion  m^ht 
provide."  In  the  case  of  Buford  v.  Packet 
Co..  S  Ho.  App.  169,  it  was  held  that  In 
ordinary  cases  the  dlrectora  and  the  major* 
Ity  of  the  stockholders  could  not  sell  out  the 
property  of  a  ccwpoiatioa;  but  that  the  of- 
ficers of  a  corporation  which  was  on  the  eve 
of  dissolution  by  operation  of  law  might  la 
the  exercise  of  a  sound  discretion,  transfer 
Its  amets  to  another  corporation,  and  take 
in  payment  tiie  stock  of  snch  other  corpora- 
tion, and  convert  it  into  money  for  the  por^ 
pose  -of  liquidation.  Miners'  Ditch  Go.  v. 
Zellerbadc,  87  GaL  648,  was  Uke  this:  The 
plaintiff  was  organised  to  dig  and  "*«'i1«In 
ditches  for  the  purpose  of  snj^lytng  water 
to  the  mlnws  In  Nevada  county.  It  owned 
sevoal  ditches  suitable  and  used  for  tiiat 
purpose  The  BnrdLa  Lake  Company  was 
aaoUier  corporation  organized  for  a  Uke  pur- 
pose, and  was  doing  business  which  was 
In  competition  with  the  business  of  the 
Miners'  Company.  These  two  companies, 
by  an  agreement  which  was  Intended  to  be 
only  temporary,  united  their  stock  and  prop- 
erty. The  defen^nt  was  a  morl^agee^  and, 
as  snch.  In  possession  of  certain  of  the 
ditches  of  the  idalntlfl  company.  The  suit 
was  to  recovw  the  possession  of  the  ditches, 
the  complaint  allegli^  that  the  agreement 
by  whicb  the  two  companies  became  united 
was  ultra  vires  and  void.  It  was  held  not 
to  be  so;  and,  whether  it  was  so  or  no^  the 
plaintiff  could  not  against  Its  own  mor^ 
gages,  set  up  that  the  contract  was  illegal. 
Other  cases  bearing  on  this  subject  are  Peo> 
pie  T.  Ballard,  134  N.  T.  269,  82  N.  B.  64; 
Id.,  186  K.  Y.  8S9,  82  N.  D.  «U;  Boston  & 
P.  R.  Corp.  V.  New  York  ft  N.  B.  S.  Co.,  18 
B.  I.  260;  Holmes  &  Griggs  Hanurg  Co.  v. 
Holmes  &  Wesaells  Metal  Co..  127  N.  T. 
26%  27  N.  XL  881;  Pearson  v.  Railroad  Corp.. 
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G2  N.  H.  537;  Central  R.  Co.  t.  Pennsyl- 
vania R.  Co.,  31  N.  J.  Eg,  475;  Railroad 
Cp  t.  Collins,  40  Ga.  582;  Marble  Co.  t. 
Harvey,  92  Tetm.  115,  20  S.  W.  427  ;  25  Am. 
&  Eng.  Enc.  Law,  79S;  Cook,  Stocks  &  S. 
(3d  Ed.)  64.  SIS;  Mor.  Corp.  S  483. 

It  may  be  stated  as  a  general  rule,  we 
think  <Biib]ect,  possibly,  to  some  exceptions), 
tliat  a  corporation  may  not  become  a  stock- 
bolder  In  another  corporation  for  the  pur- 
pose of  holding  the  stock  permanently,  un- 
less expressly  authorized  to  do  so.  A  sol- 
rent  coiporatlon  may  buy  and  sell  the  gtock 
of  another  corporation  if  done  In  the  usual 
course  of  bnslnera,  and  may  become  the 
owner  of  such  stock  if  taken  In  payment 
tor  debts.  But  an  Inaolrent  corporation 
may  take  the  stock  of  another  corpora- 
tion (mly  for  the  purpose  of  closing  up  Its 
bnslneBs,  to  be  divided  In  kind,  or  to  be 
converted  Into  money,  and  divided  among 
its  creditors  a^d  shareholders.  The  de- 
fendants, though  not  admitting  the  correct- 
ness of  the  rule  as  joat  stated,  place  the 
stress  of  their  defense  on  otlwr  grounds. 
They  say  that  the  directors  of  the  corpora- 
tion and  all  the  stockholders,  except  the 
plaintlfit,  consented  to  the  agreement  before 
It  was  entered  into,  and  ratified  the  action 
taken  pursuant  to  it  after  tbe  action  was 
had;  and  they  say  that  the  plaintiff  is 
bound  by  such  consent  and  ratiflcatlon; 
tliat  the  plaintiff  does  not  show  that  be  is 
injured,  or  that  he  would  be  benefited  if 
the  agreement  should  be  declared  to  be 
void;  that,  in  fact,  the  action  taken  is  ad- 
vantageous to  the  plaintiff,  and  its  defeat 
would  be  to  the  injury  of  all  the  other  sto<^- 
holders.  And  they  also  say  that  the  plaln- 
Utt.  by  Mb  own  UudMS,  Is  debarred  of  all  right 
to  have  the  agreement  dlsturlied.  ThMe 
considerations  are  urged  with  great  force 
and  ability,  and  are  entitled  to  careful  ex- 
amination. It  is  true  that  ultra  vires  Is  a 
doctrine  which  has  not  at  all  times  received 
from  the  courts  a  perfectly  consistent  ap- 
plication. An  act  done  or  a  contract  en- 
tered Into  by  a  corporation  may  be  alleged 
to  be  ultra  vires  of  the  corporation.  The 
objection  may  come  from  tbe  state,  from  a 
dissenting  stockholder,  or  from  the  party 
with  whom  the  contract  Is-  made;  and  the 
courts  often  give  a  different  meaning  to  tbe 
term  according  to  the  source  whence  the 
objection  comes.  An  act  or  a  contract  may 
be  ultra  vires  if  the  state  objects  when  It 
would  not  be  so  held  If  the  objection  came 
from  a  stockholder  or  from  a  contracting 
party.  In  tills  case  we  are  dealing  with 
this  doctrine  only  as  It  may  be  invoked  by 
a  nonassenting  stockholder.  And  this  Is  to 
be  determined  by  the  obligation  into  which 
the  stockholder  has  entered  by  becoming  a 
member  of  the  corporation. 

A  leading  and  perhaps  the  earliest  case  In 
which  the  reciprocal  obligations  of  a  cor- 
poration and  Its  stockholders  are  discussed 
is  Livingston  t.  Lynch,  4  Johns.  Ch.  573, 


decided  In  1820  by  Chancellor  Kent.  He 
held  tliat  the  charter  of  a  conraration  was  a 
contract  between  the  corporation  and  Its 
stockholders,  and  tliat  neither  the  directon 
nor  a  majority  of  the  members  could  bind  a 
minority  without  their  assent  ta  any  mat- 
ter not  expressly  or  impliedly  authorized  by 
the  charter.  The  case  of  Railroad  Co.  v. 
Croswell.  5  Hill,  385,  is  to  the  same  effect. 
These  cases  have  been  followed  by  very 
many  others  down  to  the  present  time.  Mor. 
Corp.  I  1017;  Cook,  Stocks  &  S.  |  666;  and 
the  cases  cited  under  each  of  these  Bection^ 
Natusch  V.  Irving,  2  Coop,  t  Cott  358,  la  an 
English  case,  which  held  exactly  to  the 
same  results.  This  case  was  decided  by 
Lord  Gldon  In  1824.  Other  English  casen 
are  Simpson  v.  Hotel  Co.,  8  H.  L.  Caa.  712; 
Pickering  v.  Stephenson,  L.  R,  14  Eq,  322; 
Lyde  v.  Railroad  Co..  36  Beav.  16.  It  seems 
to  be  the  settled  law  of  America  and  Eng- 
land that  any  act  or  proposed  act  ot  &  cor- 
poration, or  of  the  directors,  or  of  a  ma- 
jority of  the  stockholders,  which  is  not 
within  the  e.Tpress  or  implied  power  of  the 
charter  of  Incorporation,— In  other  words, 
any  ultra  vires  act,— is  a  breach  of  the  con- 
tract between  the  corporation  and  each  of 
the  stockholders,  and  that  consequently  any 
one  or  more  of  the  stockholders  may  object 
thereto,  and  compel  the  corporation  to  ob- 
serve the  terms  of  the  contract  set  forth  la 
the  charter.  Therefore,  It  results  that  nei- 
ther the  directors  nor  a  majority  of  tbe 
stockholders  can  sell  the  corporate  prop- 
erty against  the  dissent  of  any  atockbold^. 
This  is  entirely  clear  In  the  ease  of  a  sol- 
vent corporation.  Abbot  v.  Rubber  Oa,  33 
Barb.  578;  March  v.  Railroad  Ca,  43  N.  U. 
523;  Lauman  v.  Railroad  Co.,  30  Pa.  St.  42; 
Mor.  Corp.  K  521,  274,  513.  And  although 
the  corporation  is  actually  Insolvent,  if  the 
purpose  of  tbe  sale  Is  not  the  bona  fide  wind- 
ing up  of  its  business,  but  Is  the  continuance 
of  the  business  In  another  corporation,  the 
nile  la  not  changed.  A  dissenting  stockhold^ 
may  Interfere  and  prevent  the  sale.  Kean  v. 
Johnson,  9  N.  J.  Eq.  401;  Boston  &  P.  R. 
Corp.  V.  New  York  &  N.  E.  R.  Co.,  13  II. 
I.  260.  The  reneons  are  well  stated  by 
Chief  Justice  Lowrle  in  Lauman  v.  Rail- 
road Co.,  supra.  In  that  case  the  defendant 
company  had  undertaken  to  consolidate  wltb 
another  railroad  company,  to  transfer  all  Its 
propci-ty  to,  and  take  In  payment  the  stock  of, 
the  other  corporation.  The  plaintiff  vras  a 
dissenting  stockholder.  Judge  Lowrle  said: 
"The  majority  of  the  members  of  a  corpora- 
tion cannot  be  authorized  to  divest  the  Inter- 
est of  a  dissenting  stockholder  by  a  transfer 
of  the  whole  of  Its  property  to  another  com- 
pany, without  first  giving  security  for  the  Is- 
terrat  of  such  dissenting  stockholder.  •  •  • 
The  contract  of  consolidation  is  an  act  of 
dissolution  In  form  and  substance,  and  tlie 
corporation  cannot,  in  the  act  of  dissolution, 
dispose  of  the  rights  of  its  stockholdera. 
The  act  of  dissolution,  like  the  act  of  a*- 
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soolatioD,  Is  DOt  a  corporate  act,  but  an  act 
of  the  merabera  of  the  corporation.  They 
may  commit  to  their  ofScers  the  bmslDess  of 
effecting  It  in  its  details,  but  they  are  not 
required  to  do  fo  by  the  terms  of  their  as- 
sociation, and  In  efTectlng  sucb  a  purpose 
the  ofDcers  would  be  rather  trustees  of  the 
members  than  corporate  fanctlonarles.  Thus, 
it  follows  quite  obrlously  that  no  corporate 
act  can  settle  the  tenns  of  the  dissolution 
or  distribute  the  eCTecta  among  the  mem- 
bers, and  that  the  company  cannot  decide 
what  the  plaintiff  shall  take  for  his  inter- 
est." Also.  Black  V.  Canal  Co.,  22  N,  J.  Eq. 
415;  llason  r.  Mining  Co.,  133  U.  S.  60,  10 
Sap.  Ct  224;  Beman  v.  Rnfford,  1  Sim.  (X. 
S.)  564. 

.  The  state  referee  finds  that  "the  plafntlft 
failed  to  show  that  he  was  In  any  way  la- 
jared  by  the  transaction  of  which  he  com- 
plains; nor  does  it  appear  that  he  will  be 
In  any  way  benefited  If  the  relief  Is  grant- 
ed him."  It  does  not  seem  to  this  court 
tliat  the  question  of  the  profltabieness  or 
tlie  nnprofltableness  of  the  transaction  af- 
fects at  all  the  plaintlfT's  right.  In  the  case 
of  Beman  v.  RutTord,  last  cited,  the  vice 
chancellor.  Baron  Cranworth,  said:  "The  bill 
Is  filed  by  the  shareholders  of  the  Ox- 
ford, etc.,  H.  R.  Co.,  and  the  principle  on 
which  they  are  entitled  to  file  It  on  behalf 
of  themselTes  and  all  other  shareholders  Is 
that  this  court  will  not  allow  any  of  them 
to  say  that  they  are  not  interested  in  pre- 
venting the  law  of  their  company  from  be- 
ing Tiolated.  It  will  not  allow  any  of  them 
to  speculate  as  to  whether  It  would  be  more 
adrantageous  to  do  something  which  their 
charter  does  not  authorize  to  be  done;  and 
therefore  It  Is  that  a  very  small  number, 
or.  Indeed,  one  of  the  shareholders,  may  :lle 
a  bill  on  behalf  of  the  whole  body,  although 
at  a  meeting  a  large  majority  of  the  other 
shareholders  may  have  sanctioned  that 
(  ourse  of  proceeding  which  the  bill  com- 
plains of.  The  shareholders  so  filing  this 
bill  say  that  the  company,  with  the  di- 
rectors of  it,  hare  entered  Into  a  contract 
different  from  that  which  was  contemplated 
by  the  cJiarter,  and  so  to  apply  the  funds, 
which  the  plaintiffs  say  are  their  funds,  in 
a  mode  In  which  they  were  never  author- 
Ized  to  be  applied;  and  therefore  they  seek 
to  restrain  them."  That  case  was  brought 
by  the  plaintiffs,  three  shareholders  of  the 
Oxford,  etc..  Railroad  Company,  against 
that  company,  its  directors,  etc.,  to  prevent 
a  certain  agreement  made  with  another  rail- 
road company  from  being  carried  into  ef- 
fect And  an  injunction  was  granted.  In 
the  case  of  Railroad  Co.  v.  Collins.  40  Ga. 
582,  the  court,  in  rendering  Judgment,  said: 
"We  do  not  think  the  profitableness  of  this 
contract  to  the  stockholders  of  the  Central 
R.  R.  Co.  has  anything  to  do  with  the  mat- 
ter. These  stockholders  have  a  right,  at 
their  pleasure,  to  stand  on  their  contract 
If  the  charters  do  not  give  to  these  com* 


panles  the  right  to  go  into  this  new  enter- 
prise, any  one  stockholder  has  the  right  to 
object  He  Is  not  to  be  forced  Into  an 
enterprise  not  included  In  the  charter.  That 
It  will  be  to  his  interest  is  no  excuse;  that 
Is  for  him  to  Judge.  By  becoming  a  stock- 
holder, he  has  contracted  that  a  majority  r>f 
the  stockholders  shall  manage  the  affairs 
of  the  company  within  Its  proper  sphere  as 
a  corporation,  but  no  further;  and  any  at- 
tempt to  use  the  funds  or  pledge  the  credit 
of  the  company  not  within  the  legitimate 
scope  of  the  charter  Is  a  violation  of  the 
contract  which  the  stockholders  have  made 
with  each  other,  and  of  the  rights — con- 
tract rights— of  any  stocltholder  who  chooses 
to  say,  *I  am  not  willing.'  It  may  be  that 
it  will  be  to  his  advantage,  bnt  he  may  not 
think  80,  and  he  has  a  legal  right  to  Insist 
upon  it  that  the  company  shall  keep  with- 
in the  powers  granted  to  it  by  its  charter." 
Stevens  v.  Railroad  Co.,  29  Vt.  545;  Hoole 
T.  Railroad  Co.,  3  Ch.  App.  262. 

The  claim  that  the  plaintiff  Is  chargeable 
with  laches,  we  think,  Is  fully  disposed  of 
by  the  finding.  The  meeting  of  the  direct- 
ors of  the  Hartford  corporation  at  which  the 
agreement  was  made  to  transfer  all  thft  as- 
sets to  the  Middletown  corporation  was  held 
on  the  17th  day  of  October,  1887.  By  some 
oversight,  notice  of  this  meeting  was  not 
sent  to  the  plaintiff.  The  omission  was 
discovered,  and  a  notice  was  sent  by  tele- 
gram to  New  York,  directed  to  the  X>\aln- 
tiff's  place  of  business,  which  he  received 
on  the  17th,  but  too  late  to  attend  the 
meeting.  He  telegraphed  In  reply,  protest- 
ing against  the  meeting,  and  denying  the 
right  of  the  directors  to  hold  the  meeting. 
The  finding  then  proceeds:  "ImmeUiateiy 
upon  learning  that  a  sale  of  the  assets  of 
the  Schuyler  Electric  Manufacturing  Com- 
pany had  taken  place,  the  plaintiff  served 
upon  said  company  and  upon  its  directors 
a  notice  requesting  that  suit  be  instituted 
by  said  corporation  for  the  purpose  of  set- 
ting aside  said  contract,  agreement,  and 
sale,  and  for  other  purposes  set  forth  in 
said  notice.  Said  directors  refused  to  cause 
the  institution  of  said  proceedings;  and  on 
the  7th  day  of  March,  18SS,  the  plaintiff 
caused  to  be  presented  to  the  stockholders 
of  said  company,  at  their  annual  meeting, 
holden  on  said  day  (and  at  which  meeting 
the  stockholders  ratified  the  said  agree- 
ment), a  written  notice  and  demand  that  a 
snlt  be  brought  to  set  aside  said  contract 
Said  stockholders  neglected  and  refused  to 
take  the  action  requested  by  said  notice, 
and  thereupon,  as  soon  as  possible,  the 
plaintiff  Instituted  the  present  suit.  Z  find 
that  the  failure  to  give  seasonable  notice 
to  the  plaintiff  was  not  Intentional,  but  ac- 
cidental." Laches  is  defined  as  "Inexcus- 
able delay  In  asserting  a  right"  One  who 
acts  as  soon  as  possible  after  learning  of 
his  right,  or  that  his  right  has  been  In- 
Taded,  cannot  be  charged  with  delay.  We 
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think  there  Is  error  In  the  Jadgment  of  the 
superior  court,  and  It  is  set  aside.  The  case 
Is  remanded,  to  be  proceeded  with  acoord- 
ing  to  law.  The  other  judges  concurred, 
except  PRENTICE,  J.,  who  dissented. 


BOOMHOWBR  T.  BABBITTS  ADM'RS. 

(Supreme  Court  of  Yermont.  Franklin.  Mardi 
2,  1885.) 

COSESTHDOTIOK  Of  WiLL— QlR  OF  AVKDITT— FM>- 
TtSION  POR  PaTMEST  —  PAILUBK   OT    BUH  SbT 

AriBT— Right  or  Rkcoorbb  aoainst  BiTATs. 

1.  Testator  bequeathed  to  bis  daughter  bd 
annuity  of  $360,  and,  that  the  payment  of  the 
Minni^  might  be  "effectually  secnred,"  directed 
the  investment  of  a  sam  which,  at  the  legal  rate 
of  interest,  would  produce  the  amount  of  the  bo- 
nnity.  and  provided  that  this  income  should  be 
usecl  in  the  payment  of  the  annuity.  Hrld,  that 
^e  wai  entitled  to  a  yearly  sum  of  fSfSO,  to  be 
made  good  out  of  the  general  estate  upon  a  fail- 
ure of  this  fond. 

2.  The  executor  nnder  a  will  bequeathing  an 
annuity,  and  directing  the  lUTeatment  of  a  sum 
which  would  bring  die  amount  of  the  annuity, 
InTested  the  sum  required,  and  rendered  an  ac- 
count to  the  probate  court,  in  which  this  amount 
was  chareed  aa  "the  legacy  to  be  invested."  "aa 
provided  oy  the  will."  The  probate  court  sub- 
sequently allowed  ao  account  of  the  executors, 
based  upon  the  1>a]aDce  of  this  prior  account 
Hdd,  that  the  allowance  of  this  accnnnt  did  not 
determine  that  the  interest  from  this  sum  alone 
was  to  be  used  for  payment  of  the  annuity,  so 
that,  upon  Its  failure,  the  genera)  estate  would 
not  b^  liable  therefor. 

Exceptions  from  Franklin  county  conrt; 
Rowell,  Judge. 

Petlttoa  19^  Sarah  B.  Boomhower  against 
Joshua  C.  Babbitt's  administrators  to  recorer 
an  annuity  under  the  will  of  defendants'  tes- 
tator. Judgment  was  rendered  affirming  a 
decree  of  the  probate  court  toe  plaintiff,  and 
defendant  bring  exceptions.  Affirmed. 

The  defendants  were  the  administrators  of 
the  estate  of  J.  G.  Babbitt,  and  the  question 
was  whether,  nnder  the  terms  of  his  will, 
bis  daughter,  the  petltlonw,  waa  entitled  to 
the  full  sum  of  $300  annually,  or  to  the  In- 
ccnne  of  a  fund  of  $0,000,  less  taxes  and  the 
expense  at  caring  for  the  same,  which  the 
executors  liad  set  apart  according  to  the  wilL 
The  protMte  court  decreed  her  the  $360  an- 
nually. The  provisions  of  tbe  will  in  con- 
ttorersy  were  as  follows:  "I  give,  grant,  and 
bequeath  to  my  daughter,  Sarah  Babbitt, 
during  her  life,  the  annuity  and  sum  yearly 
of  three  bundled  and  ^xty  dollars,  to  be  paid 
to  her  and  for  her  from  time  to  time,  during 
each  year,  as  may  be  needed  and  required, 
and  to  be  paid  1^  my  said  executors.  And 
to  the  end  that  the  payments  of  the  annuities 
or  yearly  payments  aforesiUd  may  be  effector 
ally  secured,  and  the  same  duly  paid.  It  Is 
my  will  that  eleven  thousand  dollars  ^1.- 
000)  of  my  estate  shall  not  be  received  and 
divided  nntU  the  said  annuities  or  yearly 
payments  be  completed  and  cease  to  hecome 
due;  but  the  same  sum  of  eleven  thousand 
dollars  of  my  estate  shall,  until  the  same  an- 


nuities cease  to  become  due,  rert  In  tbe  band* 
and  be  under  tbe  management  and  Invest- 
ment of  my  uecntora,  berelnattn  appointeJ 
to  be  pUued  and  kept  at  bitereat  on  what  my 
aaid  execQton  shall  Judge  to  be  good  reoJ- 
eatate  aecnrlty;  and  tbe  Interest  w  Income  | 
therefrom  to  be  applied  and  used  In  payment 
of  the  above-moiUoned  annnttlea  for  tbe  bec- 
eflt  of  my  aald  wife,  Cordelia  B.  BabUtt,  and 
daughter,  Sarah  Babbitt  But  at  tbe  death 
of  my  said  wife,  Cordelia,  tn-daugbtov  Soiah, 
It  is  my  wlU  that  so  much  of  Ibe  aaid  elerea 
thousand  dollars  resting  In  the  bands  of  my 
execntors  as  shall  not  be  necessary  to  secure 
the  payments  of  the  remaining  annuity  to  be 
distributed  <v  divided  aa  berelnaft^  prorid 
ed.  I  also  give  authority  to  my  execntoni. 
faer^nafter  named  and  appointed.  In  case  the 
aforesaid  provisions  made  for  my  said  wife. 
Cordelia,  and  daughter,  Sarah,  are  not  snfD- 
dent  to  furnish  them  a  snltaUe  and  comforta- 
ble support,  to  take  from  the  aforesaid  eteveo 
thousand  dollars  such  sums  as  may  be  nece«- 
sary  and  requisite  to  furnish  them  with  all 
tbe  neceasarles  and  comforts  during  life:  an^: 
the  necessity  vt  this  last  provision  I  leave  to 
the  Judgment  of  my  executors." 

H.  A.  Burt,  for  plahitlff.    Hogan  &  EEof 
for  defendanta.  • 

MVNSON,  J.  The  wiU  of  Joshua  G.  Bab- 
bltt  contahis  certain  bequests  to  his  wife, 
among  which  is  an  "annuity  and  sum  yeariy' 
of  $300,  to  be  paid  her  during  life  by  his  cs- 
ecutM-s.  The  testator  also  gives  to  his  daugh- 
ter. Sarah,  tot  life,  an  "annuity  and  sum 
yearly"  of  $360,  to  be  paid  her  by  his  execu- 
tors  from  time  to  time,  during  each  year,  as 
It  may  be  needed.  The  will  further  prorides. 
to  the  Old  that  these  annuitlee  may  be  ^- 
fectually  secured  and  duly  paid,  that  $U.- 
000  (tf  tbe  estate  shall  rraiatai  undivided  in  the 
hands  of  the  executors,  and  be  kept  by  then 
on  good  real-estate  security,  and  that  the  ia- 
come  therefrom  shall  be  used  in  the  payment 
of  said  annuities.  It  la  further  provided  thau 
upon  the  death  of  eltber  annuitant,  so  mndi 
of  the  $U,000  as  shall  not  be  neceasary  to 
secure  tlie  paymoit  of  tbe  remaining  anntdty 
shall  be  distributed  in  accordance  with  subse- 
quent provlaitnui  In  the  will.  Tbe  testator 
also  authorizes  Us  executors  wbenev^,  hi 
their  Judgment,  these  provisions  ate  Insuffi- 
cient tor  tbe  cnnfortable  support  of  bis  wife 
and  daughter,  to  take  from  this  $11,000  surh 
annus  aa  may  be  necessary  to  give  them  the 
required  support  The  widow  waived  tbe 
provisions  of  the  will,  and  received  bo-  dower 
and  homestead  and  an  assignment  of  persooi] 
IHoperty.  After  this,  the  execntota  set  span 
a  fund  of  $6,000  to  provide  an  annual  Incony- 
of  $300  for  the  daughter.  About  tlie  time 
this  apprc^riatlon  was  made,  tbe  execmiir^ 
ddivered  to  the  Judge  of  probate  an  accoimt 
In  which  tlie  stnn  of  $6,000  was  charged  as  a 
"legacy  to  be  invested  for  Sarah  Babbitt,  aa 
provided  by  the  wilL"  Three  years  later,  th^ 
probate  conrt  allowed,  on  notice  to  an  perboaa  i 
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interested,  an  account  based  upon  the  balance 
ascei-tained  by  sucb  prior  account 

This  actioa  ot  tbe  probate  court  did  not 
fXtnstUute  an  adjudication  of  tbe  questlona 
now  raised.  It  was,  at  most,  no  more  than 
an  approval  of  the  creation  of  a  separate  fund 
of  $6,000.  The  aetting  apart  of  that  sum  for 
Inrestmrat  was  In  harmony  with  a  distinct 
i-equlrement  of  the  will,  and  did  not  InTolve 
a  determination  of  the  exact  amount  tbe  bene- 
ficiary was  to  receive.  Tbe  qnestioDs  whether 
the  entire  income  of  the  sum  set  apart  should 
be  paid  to  tbe  beneficiary,  or  whether  she 
sbould  in  all  circumstances  be  confined  to  the 
Income  received,  were  not  necessarily  raised 
by  a  consideration  of  the  accounts.  No  sucb 
matter  was  In  fact  brought  to  tbe  attention 
of  the  court  or  passed  upon  by  It  So  tbe 
claims  made  by  this  petition  remained  open 
questions. 

The  testator  gives  tbe  petitioner  a  yearly 
payment  of  f  3G0,  and  directs  the  Investment 
of  an  amount  which,  at  tbe  legal  rate  of  In- 
terest will  produce  that  sum,  and  provides 
that  the  Income  of  this  fund  shall  be  used  In 
tbe  payment  of  such  bequest  Tbe  petitioner 
claims  that  this  is  a  gift  of  an  annuity,  and 
that  she  Is  entitled  to  the  payment  of  $3G0 
yearly,  whatever  may  be  the  expenses  or  re- 
ceipts of  the  fund  separately  Invested.  The 
defendants  Insist  that  it  is  a  gift  of  the  In- 
come of  $6,000,  to  be  set  apart  for  tbe  pei- 
tloner's  benefit,  and  that,  when  this  sum  is 
separated  from  tbe  body  of  the  estate,  she  Is 
entitled  only  to  the  income  of  the  fund  so 
created,  less  the  expenses  of  its  management 
and  subject  to  such  reduction  as  may  result 
from  a  depreciation  of  tbe  securities  without 
their  fault  While  the  provisions  of  tbe  will 
are  not  entirely  clear  and  consistent,  we  think 
it  satisfactorily  appears  from  tbe  instrument 
as  a  whole  that  it  was  tbe  Intentlmi  of  tbe 
testator  to  give  tbe  petitioner  the  full  yearly 
sum  of  $360,  without  regard  to  tbe  fote  of 
the  fund  appropriated  to  Its  payment.  Tbe 
terms  employed  by  the  testator  in  directing 
the  creation  of  a  special  fund  are  not  consist- 
ent with  their  having  any  effect  in  limitation 
of  the  gift.  Tbe  fund  Is  set  apart  to  the  end 
that  the  annuity  may  be  effectually  secured 
and  duly  paid.  The  language  points  to  tbe 
security  and  completeness  of  the  yearly  pay- 
ments, rather  than  to  the  relief  of  tbe  body 
of  the  estate  from  future  contingencies.  Tbe 
gift  falls  within  tliat  class  of  legacies  called 
"demonstrative,"  In  which  the  sum  given  is 
to  be  made  good  ont  of  tbe  general  estate, 
upon  a  failure  of  the  particular  fund  which  is 
primarily  holden  for  its  satisfaction.  See 
Paget  V.  Hulah,  1  Hem.  &  M.  603. 

The  decisions  in  the  N.ivy  Five  Per  Cent 
Gases  in  England  throw  light  upon  this  sub- 
ject In  those  cases  certain  yearly  sums  had 
been  given  by  will,  and  various  provisions 
made  for  their  payment  from  dividends  on 
tbe  navy  5  per  cent  annuities.  By  the  sub- 
sequent conversion  of  these  6  per  cents  into 
4  iper  cents,  the  funds  became  Insufficient  to 


produce  the  yearly  sums;  and,  In  a  series  of 
suits  occasioned  by  this  deficiency,  the  right 
of  the  annuitant  to  have  the  fund  made  good 
from  the  residue  of  the  state  was  considered. 
In  Davles  v.  Wattier,  1  Sim.  &  S.  463,  the 
testator  gave  bis  wife  £200  a  year,  to  be  paid 
by  bis  executors  out  of  his  personal  estate  not 
specifically  bequeathed.  A  decree  was  made 
that  the  executors  transfe*  £4,000  of  navy  5 
per  cent  annuities  and  certain  other  stodis  to 
a  tinistee,  and  that  the  annuity  be  paid  out  of 
the  dividends  accruing  therefrom.  The  fund 
thus  appropriated  having  become  Insufficient, 
it  was  held  that,  as  tbe  annuity  was  a  charge 
upon  tbe  whole  of  tbe  residue,  the  annui- 
tant was  entitled  to  have  the  deficiency  made 
good  out  of  the  other  funds.  In  May  v.  Ben- 
nett, 1  Buss.  370,  the  testator  directed  his 
executors  to  lay  out  In  any  government  se- 
curity they  pleased  as  much  money  as  would 
produce  a  certain  annual  interest  for  bis  wife. 
The  executors  purchased  navy  5  per  cent  an- 
nuities to  the  required  amount  Here  it  was 
considered  that  It  was  the  testator's  inti^ntlou 
to  secure  to  his  widow  a  certain  yearly  sum, 
and  not  merely  to  require  tbe  setting  apart  of 
as  much  money  as  would  produce  tliat  sun 
at  the  moment  of  appn^rlatlon,  and  that  the 
difference  should  be  made  up  from  the  gen- 
eral estate.  In  Kendall  v.  Russell,  3  Sim. 
424  (a  case  relied  upon  by  tbe  defendants), 
tbe  testator  gave  certain  yearly  sums,  to  Is- 
sue from  the  dividends  of  a  quantity  of  stock 
In  the  navy  5  per  cent  annuities  sufficient  to 
produce  such  sums,  which  stock  was  to  be 
appropriated  and  Invested  In  the  names  of  bis 
executors  for  this  purpose.  It  was  held  that 
this  was  a  gift  of  so  much  in  tbe  navy  5  per 
cents  as  would  produce  the  annuity;  that  It 
was  the  Intention  of  the  testator  that  the  ap- 
propriation of  the  stock  designated  should  re- 
lieve tbe  residue  of  bis  ratate;  and  that  the 
annuitants  were  not  entitled  to -have  tbe  de- 
ficiency made  up  from  the  residue.  It  will  be 
iiotIce*l  thnr  in  Kciirtnll  v.  Russell  the  testa- 
tor deslgnate<l  the  stock  to  be  set  apiirt;  and 
the  opinion  In  that  case  distinguishes  it  from 
the  two  prior  coses  by  this  feature  of  the  be- 
quest. The  case  may  be  more  particularly 
distinguished  from  tbe  one  at  bar  by  the  dif- 
ferent terms  employed  In  mnking  tbe  gift  and 
providing  the  fund.  In  that  case  the  yearly 
payments  were  given  as  sums  to  be  derived 
from  the  stock  designated.  In  this  case  there 
is  an  independent  gift  of  the  yearly  sums, 
followed  by  a  provision  in  regard  to  their  pay- 
ment There  the  fund  was  set  apart  to  pro- 
duce tbe  annuity.  Here  It  is  set  apart  to 
better  secure  the  payment  of  the  annuity. 
The  expressions  most  strongly  indicative  of 
the  testator's  Intention  are  so  dissimilar  in 
the  two  cases  that  tbe  dlsposlUon  of  the  one 
dted  cannot  be  regarded  as  at  variance  with 
the  conclusion  reached  In  this. 

The  bequest  being  an  annuity,  and  not  the 
income  of  a  certain  sum,  tbe  petitioner  was 
entitled  to  a  completed  payment  of  $360  at 
the  end  of  one  year  from  the  testator's  death 

Digitized  by  Google 


b40 


ATLAJVTIC  REPORTER,  VoL  31. 


(VL 


3  Redf.  Wills,  184.  The  petition  raises  oo  Ques- 
tion as  to  whether  the  sums  In  arrear  should 
hare  been  i^ald  at  intervals  within  the  year, 
and  the  petitioner  can  have  Interest  on  each 
arrearages  only  from  the  end  of  the  year. 
Nor  does  the  case  present  any  ground  upon 
which  it  can  now  be  ordered  that  the  annuity 
shall  hereafter  be  paid  in  quarterly  install- 
ments, as  requested  in  the  petitioner's  brief. 
In  the  situation  of  the  estate  at  the  time  of 
the  decree  appealed  from,  as  shown  by  the 
report  of  the  referee  and  the  papers  referred 
to,  It  was  not  error  to  order  that  the  amount 
Jue  be  paid  by  the  administrators  out  of  any 
funds  or  property  of  the  testator  in  their 
hands  as  such  administrators.  Judgment  af- 
firmed, and  order  certlfled. 


STATE  T.  CAMLET. 
(Supreme  Court  of  Vermont  Washington. 
Jan.  20,  1895.) 

Pbbjurt  —  BnmoiE?iCT  or  Indictmkst  —  Kti- 
denok^Tbstihont  on  Formbr  Triau 

1.  Under  Acts  1890,  No.  29..  provldinff  that 
an  indictment  for  perju^  is  sofficient  If  the  re- 
spondent ia  informed  with  reasonable  certainty 
of  the  cause  and  nature  of  the  accusation  against 
him,  an  all^tion  in  an  indictment  that  defend- 
ant committed  "perjury"  suffidently  BTera  that 
defendant  was  legally  sworn,  and  that  he  will- 
fully testified  falecly. 

2.  On  a  prosecution  for  perjury  In  a  pre- 
vious case  the  evidence  in  sudi  case  may  be  read 
by  the  court  reporter  who  took  it.  in  order  to 
snow  the  materiality  of  defendant's  testimony. 

8.  In  such  a  case  the  court  reporter  is  sub- 
ject to  cross-examination. 

Exceptions  from  Washington  county 
conrt;  Tyler,  Judg& 

Edwin  J.  Camley  was  convicted  of  per- 
jury, and  excepts.  Exceptions  OTermled. 

The  Indictment  was  as  follows:  "Be  It 
remembered,  that  at  a  county  court  be^n 
and  holden  at  Montpelier,  within  and  for 
the  county  of  Washington,  -on  the  second 
Tuesday  of  September,  In  the  year  of  our 
Lord  1893.  the  grand  Jurors  within  and 
for  the  body  of  the  county  of  Washington 
aforesaid,  now  here  In  court  duly  impanel- 
ed and  sworn,  upon  their  oath  present  that 
Edwin  J.  Camley,  otherwise  called  Ed. 
Camley,  of  Duxbury,  In  the  county  of 
Washington,  aforesaid,  on  the  ISth  day  of 
October,  In  the  year  of  our  Lord  1892,  ai>- 
peared  and  testified  as  a  witness  In  a  prose- 
cution In  which  the  state  of  Vermont  and 
W.  Henry  Pixley  were  parties,  the  said 
prosecution  then  and  there  being  heard  and 
tried  before  the  county  court  within  and 
for  the  county  of  Washington,  aforesaid, 
at  a  term  thereof  begun  and  held  at  Mont- 
pelier, aforesaid,  on  the  second  Tuesday 
of  September.  In  the  year  of  our  Lord  1892, 
the  said  county  court  then  and  there  being 
a  tribunal  of  competent  Jurisdiction;  and 
that  the  said  Edwin  J.  Camley,  otherwise 
called  Ed.  Camley,  then  and  there  before 
said  county  court  being  sworn  to  tell  the 
whole  truth,  and  nothing  but  the  truth,  nl- 


atlre  to  the  said  prosecution  then  and  there 
being  tried,  then  and  there  committed  tlie 
crime  of  perjury,  and  then  and  there  tHit^ 
ly  testified  In  answer  to  interrogatories  eab- 
stantlally  as  follows:  *Que8tioii.  Where- 
abouts do  you  live,  and  did  you  live  last 
April?  Answer.  In  Stowe.  Q.  With  yoar 
brother  Will  Camley?  A.  Yes,  air.*  IHen 
is  set  forth  in  the  form  of  questions  and 
answers  the  stenographic  traDScrlpt  of  tho 
testimony.]  Which  said  testimony  was  ma- 
terial to  the  Issue  then  and  there  p&adsn,: 
In  said  prosecution;  contrary  to  the  form 
of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dlsni^  of 
the  state." 

Oeo.  W.  Wing  and  W.  A.  Ix>rdL  tor  re- 
spondent Zed  Sb  Stanton,  State's  Atty. 

for  the  State. 

START,  J.  This  cause  comes  to  this  court 
on  exceptions  taken  by  the  respondent  to  tbe 
overruling  of  his  demnrrer  to  the  Indlctmenr, 
and  to  the  admlsdon  of  certain  erldoice. 
The  Indictment  is  drawn  In  compliance  with 
No.  29  of  the  Acts  of  1890,  entitled  **An  ac: 
to  simplify  indictments  for  perjury,"  and  Is 
sufficient,  provided  the  respondent  l«  infono- 
ed  with  reasonable  certainty  of  tiw  eanse 
and  nature  of  the  accusation  against  him. 
By  the  indictment  the  req>ondait  la  InfonueJ 
that  on  the  IStb  day  of  October.  1S92.  be 
appeared  as  a  witness  In  a  proceeding  In 
which  the  state  of  Vermont  and  W.  Hairj 
PlxIey  were  iwrtles,  then  and  there  h^ai 
heard  before  a  tribunal  of  competent  Jurlsdit* 
tlon;  that  he  then  and  there  committed  the 
crime  of  perjury  by  testifying.  In  answer  to 
Interrogatories,  in  substance  as  Is  set  forttr  1b 
the  lodictmeat;  and  that  his  testtanany  wu 
material  to  the  Issue  then  and  there  pendlne. 
By  these  allegatUms  the  respondent  Is  in- 
formed of  the  cause  and  nature  of  the  accu- 
sation against  him.  He  Is  Informed  that  be 
committed  the  crime  of  jferfmrj  tj  glvins 
certain  testimony  set  forth  In  the  Indlctmeni, 
before  a  tribunal  of  competent  Jnriadlctkn, 
at  a  certain  time  and  place,  In  a  specified 
cause,  and  that  his  testimony  was  material 
to  an  issue  then  and  there  being  tried.  Tidt 
is  all  that  Is  required  by  the  act  of  1890  or 
the  constltutlou.  Under  this  act  It  was  o-^t 
necessary  to  allege  that  the  respondent  was 
legally  sworn,  that  his  testimony  was  false, 
or  that  he  willfully  testified  falsely.  These 
are  included  In  the  allegation  that  he  com- 
mitted the  crime  of  perjury  1^  giving  the 
testimony  set  forth  In  the  Indlctm»it.  Tlie 
word  "perjury"  has,  by  the  common  law. 
a  well-defined  legal  meaning,  and  the  re- 
spondent is  charged  with  knowledge  of  its 
meaning,  and,  when  he  Is  Informed  that  be  is 
charged  with  the  commission  of  tibe  crime  of 
perjury  by  giving  certain  testimony,  he  I? 
sufficiently  Informed  that  it  is  claimed  that 
he  was  lawfully  sworn,  that  his  testimony 
was  false,  and  that  he  wlllfnlly  and  cor- 
ruptly testified  fftlsely.   In  State  r.  Corsoit. 
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>9  Me.  137,  under  a  statute  like  our  own,  tt 
\s  held  that  an  indlctmmt  like  the  one  under 
:onsIderatl<»i  la  sufflclmt  It  Is  claimed  that 
Ihe  crime  of  perjury  la  defined  by  the  Maine 
itatnte;  that  In  this  state  we  haTe  no  statute 
lefining  the  crime;  and  that,  for  this  reason, 
;be  ease  under  conrideratlon  should  be  dis- 
lingutshed  from  the  case  abore  cited.  Per^ 
iury,  as  defined  by  the  Maine  statute,  is  sub- 
stantially the  same  as  defined  by  the  common 
<aw.  There  beln^  do  statute  In  this  state 
lefining  it,  we  are  referred  to  the  common 
aw  for  Its  meaning.  Rev.  Laws,  S  6S9.  The 
■ommon-law  definition  is  as  binding  as  it 
nould  be  If  it  were  a  legislative  enactment 
When  the  act  of  1800  was  passed,  the  com- 
non-law  definition  of  the  crime  of  perjury 
nros  its  definition  In  this  state,  and  the  legl» 
ature  bad  the  power  to  provide  a  form  of  in- 
lietment  without  further  defining  Its  mean- 
ng. 

For  the  purpose  of  showing  the  materiality 
)f  the  respondent's  testimony  upon  the  Issues 
□  the  case  in  which  It  was  claimed  tiiat  he 
:ave  Calae  testimony,  the  court,  subject  to 
he  re^Kmdent's  exception,  allowed  the  evi- 
lence  taken  on  ttiat  trial  to  be  read  by  the 
.•curt  i-eporter  who  took  the  same.  It  was 
>ermi8alble  to  show  what  the  respondent's 
:estlmony  was  In  the  cause  In  which  It  was 
claimed  he  testified  falsely,  and  It  does  not 
ippear  that  more  than  this  was  done.  The 
estlmony  Is  not  referred  to,  and  there  ia 
lothlng  l)efore  oa  from  which  we  can  de- 
ermine  what  evidence  was  read  to  the  Jury. 
Jnly  tlM  respondent's  evfd«ice  may  have 
3een  read-  We  caimot  presume  that  other 
evidence  was  read.  The  testimony  of  the 
'espondent  on  the  former  trial  could  be 
ibown.  as  well  by  the  court  i;eporter  as  by 
my  other  person.  He  beard  the  testlmcoiy, 
ind  bad  taken  It  down,  and  It  was  not  error 
:o  allow  him  to  read  from  hti  minutes.  The 
■espondent  was  confronted  by  a  witness  who 
vas  narrating  his  testimony  given  on  the 
'ormer  trial.  He  bad  a  right  to  cross-ex- 
imine  the  witness,  and  It  does  not  appear 
hat  the  r^ht  was  denied.  Exceptions  not 
sustained;  Judgment  on  the  verdict;  sentence 
inssed,  and  execution  thereof  ordnred. 


FOSTER'S  BX'X  t.  STONE  et  al. 

Supreme  Court  of  Vermont    Franklio.  Feb. 
16.  1805.) 

tETTLEMSKT  OW  ADMINlSTRATOa'S  ACOOONT— CON- 
C-|,USIVB\EBS  OS  DiSTEIBUTBBS  — UlSAPPKOFEIi.- 
TlOX  OF  PU!<rD8  —  EFFEOT  —  COMPBllSATIOIf  fOB 

Sehvicss. 

1.  Where  the  parties  Interested  In  a  dece- 
Ifnt's  estate  knew  that  the  special  admlnistmtor 
lUowed  a  aet-oft  against  ao  accoont  due  intes* 
,ate,  and  approved  of  tlie  adjustment  when  auch 
i(!mmfstrator's  account  waa  settled,  they  can- 
int  after  his  death,  deny  his  power  to  allow  the 
>et-off.  and  charjre  the  same  to  bia  estate. 

2.  Whm  s  lump  sum  was  allowed  to  and 
aken  by  an  admiiiisb-ator  for  lerrices  rendered 


mainly  in  regard  to  funds  wUdi  he  appnmlated, 
and  no  part  of  the  services  was  shown  to  be  legit- 
imate, the  whole  amount  must  be  disallowed 
and  charged  against  the  administrator  as  an  ap- 
propriation. 

3.  Hie  tact  that  daring  the  latter  part  of  hi* 
administration  an  admimatrator  appropriated 
funds  of  the  estate  is  no  ground  for  □IsallowiDK 
him  compensation  for  services  rendered  durioir 
his  faithfol  administration,  and  refusing  him 
reimharsemeot  for  Attorney's  fees  paid  during 
that  time,  and  for  fees  paid  for  stotinflr  goods  of 
the  estate  during  his  entire  term  of  office. 

4.  Where  the  court  foond  that  attorney's 
fees  for  services  relating  mainly  to  fmids  ap- 
propriated by  the  administrator  were  necessary 
for  a  proper  accounting,  the  account  being  intri- 
cate; that  the  necesai^  was  not  due  to  the  ad- 
minlstrator's  deliv  in  settling  the  estate,  nor  ti» 
his  apinvpriation  of  the  funds;  and  that  the  char- 
ges were  reasonable,— the  item  should  be  allow- 
ed. 

5.  Where,  upon  the  death  of  an  administra- 
tor, who  unreasonably  delayed  aettliog  the  es- 
tate, and  appropriated  funds  thereof,  his  ex- 
ecutrix finisned  his  accounting,  and  the  court 
found  that  attorney's  fees  for  services  rendered 
her  therein  were  reasonable,  and  that  the  serv- 
ices were  necessary  to  her  in  the  accounting,  the 
fees  should  be  allowed  against  intestate's  estate. 

6.  An  administrator  who  appropriated  funds 
of  the  estate  Is  chargeable  therewith  with  com- 
pound annual  interest  from  the  several  dates  of 
the  appropriations.  , 

Exceptions  from  Franklin  county  court; 
Taft,  Judge. 

In  the  matter  of  the  estate  of  George  W. 
Foster,  deceased.  On  appeal  from  the  pro- 
bate court  there  was  a  judgment  rendered 
on  the  report  of  a  commissioner  settling 
the  account  of  Geor^  B.  Foster,  adminis- 
trator, since  deceased;  and  Greorge  B.  Fos- 
ter's executrix  and  H.  M.  Stone,  adminis- 
trator de  bonis  non,  and  others,  except. 
Modified. 

WlHon  &  Hall  and  F.  W.  McOettrlck,  for 
plalntilT.  Hogan  &  Koyce.  J.  Noble  Hayes, 
and  H.  A.  Burt,  for  defendants. 


TYLER,  J.  The  commissioner  reportR 
that  George  W.  Foster  died  November  1, 
1S86;  that  on  or  about  November  Ifitlk^ 
George  B.  Foster  was  appointed  special  ad- 
ministrator of  his  estate,  and  on  the  80th 
he  was  apptrinted  administrator.  Ueorse 
W.  bad  transacted  business  with  two  Anna 
of  brokers  in  New  York  City,  one  of  which 
at  once  paid  to  the  special  administrator  the 
amount  due  the  estate,  ¥4,640.79.  The  other 
firm  refused  to  pay  over  unless  one  Davis, 
who  was  an  occupant  of  Its  ofllce,  and  claim- 
ed to  have  a  demand  (gainst  the  estate,  was 
settled  with  and  paid.  Davis  claimed  to  have 
rendered  services  for  George  W.  fn  taking 
charge  of  his  account  with  the  firm,  and 
placing  orders  with  it  for  the  purchase  and 
sale  of  stocks.  Mr.  Cross,  who  was  coun- 
sel for  the  special  administrator  and  for 
Mrs.  Foster,  widow  of  the  deceased,  exam- 
ined this  claim,  and  the  evidence  In  sup- 
port of  It.  and  was  of  the  opinion  that  It 
bod  merit,  and  should  be  adjusted,  and  un- 
der his  advice  it  was  submitted  to  the  arblt* 
rament  and  award  of  two  men,  who  were 
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respectively  chosen  by  the  special  admliil*- 
trator  and  Davis,  and  who  awarded  Darla 
12,406  of  his  claim.  Two  of  the  heirs  In 
this  state  approTed  of  the  submission,  and 
advised  the  payment  of  the  award.  The 
brokers  paid  it  by  direction  of  the  special 
administrator,  and  then  paid  him  tlie  re- 
mainder In  their  hands.  96,836JSa  It  Is 
found  that  the  spedal  administrator  and 
Mr.  Cross  acted  in  good  faith,  and  did  what 
they  believed  was  for  the  intei'est  of  the 
estate  in  making  the  settlement.  The  ac- 
count of  the  said  George  B.  was  presented 
to  the  probate  court  December  1,  1S85,  and 
was  considered;  all  the  heirs  of  the  estate 
bdng  present  or  represented.  Mrs.  Foster 
was  present  with  her  counsel.  The  Davis 
claim,  and  the  manner  of  lt»  adjustment, 
were  discussed  and  explained.  No  objec- 
tion was  made  to  the  allowance  and  ap- 
proval of  the  account  as  presented,  and  It 
was  allowed  by  the  court,  "with  the  con- 
sult or  acquiescence  of  all  Interested,"  and 
no  appeal  was  taken.  The  defendants 
claimed  that  the  sum  paid  to  Davis  should 
l>e  charged  to  the  account  of  the  special 
administrator.  *  The  commissioner  found 
tliat  it  should  not  be  so  diatsed,  unless  It 
was  htid  by  the  court  to  be  chargeable  as 
matter  of  law.  It  is  true,  as  argued  by  the 
defendants'  counsel,  that  It  was  no  part  of 
the  duty  of  the  special  administrator  to  pay 
or  compound  the  debts  of  the  deceased. 
His  duty,  as  defined  hy  the  statute,  was  to 
collect  and  preserve  the  auete  of  the  es- 
tate for  the  genwal  administrator  when  he 
should  be  appointed,  though  the  statute 
authorizes  a  sjteclal  administrator  to  com- 
mence and  maintain  suits  for  the  collection 
of  debts.  But  though  he  assumed  to  act 
outside  of  the  scope  of  his  duty,  and  to  set- 
tle a  claim  in  another  Jurisdiction,  it  ap- 
pears that  he  acted  with  the  knowledge  of 
the  heirs,  and  that  the  adjustment  of  the 
claim  had  the  approval  of  all  the  parties 
interested  In  the  estate  when  he  settled  his 
special  administration  account  The  fS,- 
406  had  never  come  Into  his  hands,  and,  If 
the  heirs  had  desired  to  stand  upon  the 
ground  that  he  had  not  strict  legal  authori- 
ty to  make  the  settlement,  they  might  then 
have  repudiated  It.  and  Insisted  on  the  col- 
lection of  the  full  amount  due  from  the 
brokers.  Their  acquiescence  In  the  settle- 
ment, and  their  silence  until  after  the  spe- 
cial admlnlstrator'B  decease,  should  estop 
them  from  asserting  this  claim.  Williams, 
Ex'rs,  p.  1800,  says  that  though,  generally 
speaking,  an  executor  compounding  or  re- 
leasing a  debt  must  answer  for  the  same, 
yet.  If  it  appears  to  have  been  for  the  bene- 
fit of  tlte  trust  estate.  It  Is  an  excuse.  Oth- 
er authorities  cited  on  the  defendants'  brief 
are  to  the  effect  that  the  release  or  com- 
promise of  a  claim  by  an  administrator  will 
not  be  upheld  If  It  appears  to  have  been 
prejudicial  to  the  Interests  of  an  estate,  or 
not  to  have  been  beneficial  to  It.   But  here 


It  must  be  assumed  that  all  the  penons  is- 
tweated  adjudged  that  the  settlemait  ni 
beneficial,  and  It  should  be  txstted  u  v 
they  thonselves  bad  effected  it 

The  commissioner  n^ortB  that  for  the  :ai 
ending  December  1,  1880,  the  admtnlsiiui:: 
was  chargeable  with  receipts  from  tbe  ^t- 
dal  administrator  and  from  other  mmxib 
tbe  amount  of  920,000.51;  that  Ub  disbint 
ments  were  93,410.32.  leaving  In  his  htii£« 
fl6,6e&10.  August  10^  1887,  Qu  idmlur 
trator  filed  an  account  In  tbe  protate  Dor. 
in  whldi  he  made  a  charge  <tf  fSOO  for  Ui 
services  to  tibat  date.  August  27tti  Itt  1- 
trlbuted  to  the  heirs  about  IfiUfiOH,  ud «. 
Decemlwr  1,  1S37,  after  tbe  payment  of  tsr 
tain  debts  and  expenses,  he  had  rooalnlsi  % 
his  hands  92.376ul3.  Thence,  uDtll  Jnlr  H 
1888,  he  kept  the  funds  of  the  estite  inw: 
and  pwfonned  all  Us  duties  vfOi  fid^"?. 
The  commissioner  finds  that  {800  nu 
fair,  reascmablev  and  legal  cSuuge.  asof  thi 
date,  for  services  rraidered  as  sdnUnlstiatLr 
down  to  that  tlm&"  July  24,  1888,  be  ly 
proprlated  to  his  own  use  9000  of  the  fni^  ^: 
the  estate,  and  thereaftw,  at  dlffeieat  tim 
prior  to  his  death,  on  July  28, 1£&3,  be  bt  l 
appropriated  in  all  the  som  of  $5,i2>.9'. 
which  Included  the  balance  of  92,373i3inhj 
hands  December  1,  1887,  and  neui;  iH  ^ 
net  receipts  after  that  date^  Some  awt 
that  had  not  been  converted  Into  maaef,  vsi 
about  $300  foimd  on  deport  hi  banks, 
taken  possession  of  by  the  administrator  ik 
bonis  aoD.  On  application  to  the  fttiau 
court  the  administrator  was  dted  to  mi^ 
his  account  and  hi  August,  188C,  he  fikd  u 
account  supplemental  to  that  rendaed  hi  Au- 
gust 1887,  and  on  December  2, 1S8%  be  Alfl 
a  further  supplemoital  account  The  m 
mlssioner  found  that  the  estate  tSmii  bi^^ 
been  closed  by  November  90, 1890,  that  itelv 
after  that  date  was  tliroogb  tbe  Cult  ot  t!:^ 
administrator,  and  that  compensaUon  tbor 
after  should  be  denied  him.  The  tdmin^ 
trator  charged  912.60  a  month  for  bis  aaf^ 
from  August  10,  1887,  till  file  filing  of 
final  account  Hie  commissi oaer  alloved  'l^ 
charge  per  month  to  Noveml>er  30,  IS* 
making  9405.83,  and  966  for  atortais  ^ 
goods  of  the  estate  to  that  date.  Tbe 
mlnlstrator  charged  In  his  fiat  acconni 
amount  paid  as  counsel  fees,  and  in  bis 
plemental  account  farther  suns  amoontbict:' 
9323.03,  all  of  which  the  commlBSioner  ftnad 
were  reasonable,  and  fdr  necesaaiy  1^  f*^'^ 
Ices  alwut  the  estate,  and.  If  proper  to 
as  a  matter  of  fact,  that  tiie  Bdminlsin'^ 
was  entlUed  to  have  them  alloTed.  Tbede^ 
fendants  conceded  that  the  chaig^  were  t» 
sonable  and  proper  for  the  services  ttoit^ 
It  Is  found  that  after  George  &  Foster'«>- 
cease,  bis  executrix,  Frances  B.  Foster. 
came  a  party  In  the  accounting  before  i> 
commissioner;  that  counsel  who  had  a^^^^ 
for  the  said  Grcorge  B.  then  acted  for  the  o 
ecutrlx.  and  rendered  services  tw  which  [>' 
chatged  9162,  which  the  commiAkiner  fouai 
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«asoiiftbIe.  and  for  necessary  services.  The 
iefendants  excepted  to  the  allowaoce  hy  tbe 
tommlssIoDer  of  the  $»00  and  Hf>(>-83  for  the 
idmlalstrator's  serrices,  the  ¥65  tor  storage 
if  goods  ot  the  estate,  all  the  ItMus  for  couu- 
el  fees  and  the  $2,406  for  the  settlement  of  the 
)arl3  claim.  Tbe  county  court  held  that  the 
teins  for  the  administrator's  aerrlces  and  all 
be  Items  paid  counsel  for  serrlcea  rendered 
u  tbe  hearings  and  otherwise  In  the  settle- 
aeot  of  tbe  admlnlstra tot's  account  In  the 
)robate  court  should  be  disallowed,  but  sl- 
owed counsel  fees  for  serTlces  rendered  In 
«Uectlng  the  assets,  the  Item  for  storage,  and 
be  Davis  claim.  Both  paitles  excepted  to 
be  Judgment  The  defendants  claim  that 
loue  of  tbe  charges  for  services  and  counsel 
ees  should  be  allowed  because  of  the  appro* 
)rlation  of  fnnda  bf  the  administrator  as 
ibore  stated. 

Ab  most  of  the  assets  had  been  collected 
lad  distributed  by  the  administrator  prior 
0  December  1,  1887,  it  seems  from  the  re- 
)ort  that  bis  sot  Ices,  tor  which  $495.83  was 
ttlowed,  were  mainly  about  the  funds  which 
le  appropriated.  As  tbe  churge  is  In  gross, 
tad  as  It  does  not  appear  that  any  part  of  It 
vas  legitimate,  it  must  be  disallowed.  Far- 
veil  V.  Steen,  40  Vt  678;  In  re  Hodges*  Ea- 
ate,  66  Vt  70,  28  Atl.  663.  The  charge  of 
}Q00  for  services  should  be  allowed.  The 
-ule  that  only  the  faithful  trustee  is  ^titled 
.0  compensation  applied  to  this  admlnlstra- 
:or  during  this  period.  The  funds  were  kept 
ntnct,  and  no  claim  Is  made  that  the  serv- 
ces  were  not  beneficial,  and  the  charges 
-easonable  The  Items  of  932  and  $200  for 
ittomeys*  fees  stand  upon  the  same  ground, 
[t  Is  within  the  rule  given  in  Williams  on 
Bxecutors  that  an  executor  or  administrator 
9  entitled  to  l>e  allowed  all  reasonable  ex* 
>en8e8  which  have  been  Incurred  In  the  con- 
luct  of  his  office,  except  those  which  arise 
'rom  bis  own  fault  Shaw  t.  Bates,  53  Vt 
(60.  In  J«mlson  v.  Hapgood.  10  Pick.  77, 
t  was  alleged  that  the  executor  had  come  1n- 
:o  possession  of  assets  for  which  he  had 
lerer  accounted,  that  hla  accounts  rendered 
x)utalned  gross  errors,  and  that  fraud  had 
>een  practiced  by  him  In  stating  and  settling 
lis  accounts  in  the  probate  court.  Upon  an 
Bsue  Joined  tbe  Jury  found  that  the  execu- 
fir's  accounts  were  fraudulent,  and  that  the 
leveral  decrees  of  the  probate  court  allowing 
:bem  "were  obtained  by  tbe  false  afflrma- 
ions  and  oatha  of  the  executor,  and  not  hon- 
estly and  In  good  faith."  Tbe  supreme  court 
(aid:  "The  ap[>ellants  contend  that  no  com- 
)en8ation  ought  to  be  allowed,  because  the 
ippellee  has  been  found  guilty  of  unfaithful 
idminlstratlon.  This  consideration,  howev- 
ir,  ought  not  to  be  blended  with  the  claim 
!or  compenaatloQ,  so  far  as  the  services  of 
he  appdlee  have  been  beneflclai  to  the 
lelrs."  In  tbe  notes  to  Williams,  Ex'rs,  p. 
1853,  tbe  same  role  is  stated,  wttb  the  quali- 
\catlon  that  compensation  will  be  denied 
tvbere  the  admlnistrator'a  willful  default  or 


gross  negligence  uaa  occasioned  loss  to  the 
estate.  This  Is  Illustrated  In  Be  Breunan's 
Estate,  66  Pa.  St.  3.6,  where  the  administra- 
tor wrongfully  gave  up  a  promissory  note  of 
the  value  of  $500,  so  it  was  lost  to  the  es- 
tate^ His  commission  of  $484  was  denied 
him.  In  2  Woemer,  Adm'n,  fi  526,  the  rule 
Is  laid  down  that  compensation  must  be  re- 
fused If  the  administrator  has  been  guilty  of 
willful  default  or  gross  negligence  In  tbe 
management  of  the  estate,  whereby  It  has 
suffered  loss.  This  Is  deduced  from  tbe  cas- 
es cited  by  the  author  In  the  notes,  and  ap- 
plies where  there  has  been  a  general  mis- 
management  of  the  estate.  In  tbe  same  sec- 
tion he  says  that  to  tbe  extoit  to  which  the 
estate  has  been  pi-operly  administered,  and 
on  the  amounts  which  the  administrator  or 
his  sureties  pay  to  make  up  for  the  losses  by 
devastavit  or  maladministration,  the  admin- 
istrator should  be  allowed  such  commission 
as  the  statute  provides,  when  the  statute 
fixes  tbe  compensation,  and  cites  JeimlsoQ 
T.  Hapgood,  among  other  cases.  The  subse- 
quent ttnns  for  attorneya'  fees,  amounting  to 
$323.93,  were  for  services  rendered  to  tbe 
administrator  from  December  1,  16^,  to 
Jnly  28,  1803,  and  should  be  disallowed,  but 
for  the  finding  that  tbe  charges  were  reason- 
able, that  tbe  services  rendered  to  the  ad- 
ministrator were  necessary  for  a  proper  ac- 
coimtlng,  and  that  the  necessity  was  not  cre- 
ated by  the  administrator's  delay  in  settling 
the  estate,  nor  by  his  appropriation  of  the 
fuada.  "The  accounting  related  to  a  wide 
variety  of  matters  of  consid«able  Intricacy, 
to  transactions  with  reference  to  property  in 
different  parts  of  the  Western  states,  to  tbe 
hlatory  of  different  suits  and  causes  of  liti- 
gation, and  to  the  transactions  with  refer- 
ence to  tbe  Davis  claim."  Upon  the  finding 
this  item  should  be  allowed.  The  report 
lacks  this  express  finding  in  respect  to  the 
l^al  services  rendered  to  Oeoige  B.  Foster's 
executrix,  but  It  is  fouod  that  the  charges 
were  reasonable,  "and  that  the  services  ren- 
dered were  necessary  to  the  executrix  in  the 
accounting."  It  was  her  duty  to  finish  the 
accounting,  and  tbe  $162  should  be  allowed. 
The  commissioner  foimd  that  the  charge  of 
$15  a  year  for  the  storage  of  goods  was  rea- 
sonable and  proper.  It  bad  no  connection 
with  the  admlnlHtrator's  wrongdoing,  and 
should  be  allowed.  Tbe  $900  appropriated 
July  24, 18S8,  was  the  amount  found  due  the 
administrator  for  services  to  August,  1887. 

Hill  on  Trustees  (page  622  et  seq.)  says 
that  tbe  court  will  endeavor,  as  far  as  pos- 
sible, to  replace  the  parties  In  the  same  situ- 
ation as  they  would  have  been  If  no  breach 
of  trust  had  been  committed.  Where  the 
property  has  been  Improperly  disposed  of, 
and  can  be  followed  in  specie,  tbe  trustee 
will  be  compelled  to  reconvey  It  for  the  pur- 
poses of  tbe  trust.  In  taking  tbe  account 
against  tbe  trustee,  he  will  be  charged  with 
the  amount  of  principal  and  i^icome  which 
might  have  been  received  from  the^tcust  es- , 
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tate  If  no  breach  of  trust  had  been  commit- 
ted. Where  a  Btroiv  caae  of  ccMxapt  or  Im- 
proper conduct  Is  egtahUsbed  agalnat  the 
tnutee,  or  if  be  has  acted  in  ^Urect  omtra- 
Tmtlon  of  an  express  tmat  to  accumnlate, 
he  will  be  charged.  In  addition  to  the  nsnal 
rate  of  interest,  with  annnai  or  half-yearly 
rests,  in  the  nature  of  compound  Interest 
In  Farwell  t.  Steen  the  guardian  received 
some  securities  bearing  annual  Interest  and 
some  simple  Interest,  ooDTerted  them  Into 
monv,  mlni^ed  it  with  his  own,  and  invest- 
ed the  commingled  ftmds  where  he  recelred 
more  than  6  per  cent  interest  Held,  that 
he  was  chargeable  with  annual  Interest  on 
the  whole  trast  fund,  and  was  disallowed 
compensation.  Shaw  t.  Bates.  The  subject 
of  Interest  on  appropriated  funds  la  well  dis- 
cussed by  Walker,  J.,  in  Perkins'  Estate  t. 
Holllster,  S9  Tt  34S,  7  Ati.  OOSu  In  Mc- 
CloBkey  t.  Gleaaon,  56  Vt  264,  the  court 
said:  "Instead  of  rdaxlng  the,  rule  char- 
ging the  trustee  who  so  Intermingles  the 
trust  estate  with  his  own  that  he  cannot  tell 
what  property  belong  to  the  estate  nor  what 
gains  he  is  mating  thereon,  with  the  high- 
est legal  rate  of  hiterest,  and  allowing  him 
nothing  for  his  sorricei^  it  should  be  made 
more  stringent"  Gkdkouler,  SxYs,  I  638. 
Upon  the  facts  disclosed  there  Is  no  occa- 
sion to  apply  a  different  rule  in  the  present, 
case  trom  the  one  adopted  by  this  court  In 
the  cases  above  dted.  The  general  d^lt 
balance  what  Oem^  B.  Foster  died*  July 
28,  isas,  was  $5,722^  Deducting  $292.68, 
the  amount  fonnd  in  banks,  leaves  |6,^.80, 
which  Is  the  aggregate  of  the  appropriations. 
The  several  sums  appropriated,  excq>t  the 
9800,  are  chargeable  to  George  B.  Foster's 
estate,  witii  annual  lntN«st  from  their  dates 
to  the  first  day  of  this  term.  As  the  ac- 
count is  stated,  the  Item  of  9495.83  was  an 
appK^rlation,  and  must  be  charged  at  the 
same  rate  of  Interest.  uMAing  In  all  9S,199-S4r 
from  which  should  be  deducted  |102,  flow- 
ed the  executrix  for  counsel  fees,  and  Intos 
est  Judgment  reveraed,  and  Judgment  that 
the  plaintiff  account  for  96,018.10,  to  be  cutl- 
fied  to  the  probate  court 


Judgment  and  sentence  on  v«dlct  Ihe  re- 
spondent exc^tts.  AflOrmed. 

The  reepondent  was  indicted  fa  ibooth; 
at  on«  UcSlliott  while  McElliott  ind  uwln 
ptdlce  tMew  were  attempting  to  mot  hii: 
He  claimed  that  the  attempted  imat  n 
unlawful,  An-  the  reason  that  the  <rffleer 
ing  it  had  no  warrant,  and  asked  the  cnn 
to  80  Instruct  the  Jury.  This  the  omrt  1^ 
cUned  to  do,  and  the  respoadmt  exo^ 
The  respondoit  also  daimed  tlist  be  w 
Justified  in  making  the  assault  tm  wUd  k 
was  indicted,  and  upon  this  snhject  Eequeitfi 
the  court  to  Instruct  tiie  Jury  as  t^Bm: 
"That  if,  at  the  time  Officer  HcKeoiIe  tei 
hold  of  the  person  of  respondent,  goring  *J» 
he  arrested  him,  respondent  heUered  ^ 
Offloer  McElliott  had  drawn  hlB  rendnr, 
with  the  purpose  of  assisting  McKeial»  b 
arresting  respondent,  and  with  the  Inteot  e 
shoot  respondent  if  he  tecdsted  arrest,  bent 
not  obliged  to  retreat,  or  go  to  tbe  mU.  be 
had  the  right  to  shoot  MiiSniott,  and  Ui  at 
tinue  to  alioot  him  so  long  as  UeBHott  »■ 
tinned  to  handle  his  revolver  In  i  mm 
causing  respondent  to  think  that  he  IntmM 
to  shoot  reqiondent"  This  the  omrtdecUiKj 
to  do,  and  the  respondent  ^veptei. 

R.  E.  Brown,  State's  Atty.,  and  J.  E.  Ca^- 
man.  for  the  Stata  Cbas.  T.  Bant^.  fx 
respondent 

ROSS.  C.  J.   1.  It  Is  not  contended  tloi 
there  is,  on  the  face  of  the  Indictment,  ur 
Insufficiency  which  Is  readied  by  ^  i** 
spondttit's  motion  In  arrest  ctf  Jodsmena^ 
smteoce.   The  reqxMident  claims  tint 
motion  for  a  new  trial  ought  to  bate  t«> 
granted.  The  motion  is  unnippoited  br  *^ 
affidavit,     deposition,  and  theoHmtranr 
has  not  placed  on  the  record  a  atatoHat « 
the  facts  wld6h  were  found  by  it 
hearing  upon  this  motion.   Nor  has  It  Inn 
that  the  statements  embodied  hi  tbe  mi^ 
ate  true   Frimazlly,  socSi  motlooi  an 
dressed  to  the  Judicial  discretion  of  tbecodh 
ty  court   Its  decision  is  not  rertaUeiin^v 
in  passing  upon  It  that  court  reserrei  a  ^ 
tion  of  law  for  the  oonsldemtiOB 
court  The  record  does  not  reserreaDr*^ 
question.  Itisto  heiffesumedtbattheo^ 
^  court  pn^petly  and  legally  vrm^ 
motion  until  something  on  the  record 
the  contrary  appear.  TbB  exc^tkna  tooiV 
ruling  these  moU<nia  are  not  snitiUDed. 

2;  The  charge  in  respect  to  the  amoini>^ 
force  which  the  requondent  might  nn  Id  f 
slsting  his  arrest.  If  unlawfol,  abort  of^* 
ing  life,  or  assaulting  with  intent  toiSi^ 
satisfactory  to  the  respondent  and  was  »^ 
excepted  to.  The  respondenfa  c<rai»d^ 
not  now  cktlm,  it  Oie  arrest  were  vsi*-^ 
that  the  respondent  could  Justify  tbe  ti^ 
life,  or  an  assault  with  intent  to  li*^ 
^fii«^  Officer  lIcBUlott  flzHt  made  mit 
assault  upon  the  respondent  that  he  bid  t» 
son  to  beUeve,  and  did  beliere,  tbat  hbui^ 
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STATE  PERRtGO. 
(Supreme  Court  of  Vermont   Chittenden.  Feb. 
21,  1805.) 

Criuiital  Law — New  Trial — Pbescmptions— As- 
sault WITH  lUTBNT  TO  KiLL. 

1.  Unless  Uie  record  shows  the  contrary,  it 
will  be  presumed  that  a  motion  for  a  new  trial 
was  properly  overruled. 

2.  A  request  to  InBtrtict  as  to  respondent's 
right  to  shoot  as  long  as  he  thought  he  was  In 
danger  of  being  shot  is  properly  refused  when  the 
evic^nce  shows  there  was  no  reasonable  ground 
for  him  to  fear  being  shot 

Exceptions  from  Chittenden  county  court; 
Thompson,  Judge. 

Indictment  of  Wibur  E.  Porigo  for  an  as- 
sault with  Inteot  to  kill.  Verdict,  guilty. 


vt.)  STATE  «.  GOBHAM.  846 


was  endangered,  or  tbaX  be  wae  Id  danger  of 
perrons  bodily  harm,  and  honestlj  judged  It 
aecessary  to  dtaw  Us  vMol  and  discharge  It 
tt  McEUlott  to  protect  himself  against  sach 
assault  This  wonld  be  tibe  law  If  the  tefftl- 
mony  tended  to  establMi  a  state  of  facts 
which  rendered  It  appUcftble.  The  arrest  by 
Officer  McEttvda  was  made  taking  hold 
at  the  reqHHident,  and  saying,  "I  arrest 
rou."  The  resiKmdent  knew  that  McKensle 
and  McBlllott  wwe  offlcexsi  and  had  come  to 
bave  bim  go  with  them  to  the  ofllce  of  tbe 
Ehlef  of  police,  where  a  charge  of  petit  lar^ 
xuy  had  been  lodged  against  him.  All  the 
BTidMice-4h«re  was  no  conflict  in  it— t«ided 
to  show  that  the  ret^ondeot,  when  told  he 
vas  arrested,  Instiuitly  drew  his  pistol  friHu 
Ub  hip  pocket,  and  thmst  it  In  McKensie's 
bee,  saying  with  an  oath,  "Ton  let  me  go." 
HcElllott,  who  had  been  watching  the  re- 
qwndent  while  he  was  corering  his  pistol,  in 
Us  pocket,  with  his  handkwchief,  at  the  in> 
stant  tbe  reQ>ond«it  thmst  his  pistol  in  Mc- 
Kenzle'B  face,  cried  ont,  ''Hold  on,  Perrlga," 
iDd  drew  his  rerolvw  from  Us  pocket 
rhereupon  the  respondeat  tnmed  and  fired 
bis  pistol  at  McElUott  McElUott  retreated, 
trytnc  to  but  not  succeeding  in  getting  his 
^tol  so  be  conld  discharge  it  The  respond- 
ent pursued,  and  fired  two  mwe  shots  at 
UeElUott  AU  that  McBlllott  did  was  In  as- 
sisting McKeozle  in  arresting  the  respondent 
There  was  no  testimony  trading  to  show 
any  dIflFerent  state  ot  facts.  On  this  state* 
meat  the  respondent  had  no  reascmable 
groond  to  beUeve  that  he  was  In  danger  of 
great  bodily  barm  ttom  tiie  arrest  by  Mc- 
Kensle, nor  from  any  assistance  which 
Uc£Uiott  olFered  In  making  the  arrest  On 
the  c<Hitrary,  the  resp<mdent  fli>st  began  tbe 
nse  of  tbe  pistol,  to  resist  a  gentle  arrest  by 
UcKensie,  and  HcElllott,  seeing  it,  called  to 
bim  to  halA  <m,  when  tbe  respondent  turned 
ud  discharged  his  pistol  at  McBlllott,  and 
pursued  bim.  dlsehargliig  his  pistol  at  bim. 
The  testUnony  did  not  tend  to  eetaUlsh  any 
Bocb  facta  as  wtitled  tbe  respondent  to  hare 
his  request  on  tfds  point  complied  with.  A 
request  may  be  good  law,  If  tbe  testimony 
tends  to  establish  tbe  facts  «nbodled  In  or 
BSBumed  It,  yet  tt  would  be  the  duty  of 
the  court  to  refuse  to  comply  with  it.  If  there 
was  no  testimony  tending  to  establish  tbe 
(acts  assnmed  or  embodied  In  It  Thte  Is 
the  Inheraat  defect  In  tbe  respondent's  re- 
quest and  contention  on  this  branch  of  the 
case.  TUs  exceptton  is  not  sustained.  This 
was  tbe  most  f arorable  light  for  the  respond- 
ent In  which  tbe  testimony  could  be  consld- 
«ed.  On  tbla  view,  except  in  the  particular 
Just  dlspoBsd  of,  tbe  charge  of  the  court  was 
latiBfacixny  to  tiie  respondent 

Inasmuch  as  tbe  uncontradicted  testimony 
in  the  case  did  not  tend  to  show  a  Justifica- 
tion of  an  assault  with  hla  pistol  upon  Mc- 
Bttllott,  if  the  respondent  made  the  assault, 
snd  if  bis  arrest  was  without  lawful  author- 
ity, uiuch  more  did  it  not  tend  to  show  suck 


jnstlflcatlon  It  the  arrest  was  made  with  law- 
ful antborlty.  Hence  we  need  not,  and  baro 
not  decided  the  other  question  dlscassed,— 
whether  the  crime  for  which  tbe  arrest  was 
made  was  of  such  a  character  that  Officer 
AfcEenzle  bad  the  right  to  arrest  him,  under 
the  drcumstances  disclosed,  without  a  war- 
rant therefor.  Tbe  resp<mdettt  could  not 
hare  been  harmed  by  the  charge  on  that  sub- 
ject for,  on  any  state  of  fSicts  which  tbe  tes- 
timony  tended  to  establish,  the  respondent 
coold  not  justify  his  assault  with  a  deadly 
wesiion  uptm  McElUott  Judgment:  There 
la  no  errw  in  the  proceeding^  and  that  the 
respimdent  take  nothing  by  bis  oo^tlons. 


STATE  T.  GOBHAM. 

(Supreme  Conrt  of  Vermont   Orange.  Feb, 
4. 1895.) 

PROSSCDTIOV  TOK  ABSOX —  BtiDSHOB  —  OOSTBS- 

Biosa— ■Imbtbuctiqsb— OriKion  or  Witxbsb. 

1.  The  Tiduntary  confenion  of  one  accused 
of  arsoD.  though  made  while  is  .custody,  without 
cOHUBel,  and  expecting  to  die  from  the  effects  of 
poison.  Is  admissible  agninst  him  on  the  trial. 

2.  The  ruling  of  the  \ovnr  court  as  to  the 
admissibility  of  a  confession,  where  tbe  eri* 
dence  of  the  circamstances  under  which  the  con- 
fession was  made  is  conflicting,  will  not  be  dis- 
turbed. 

8.  Testimony  of  s  witness  that  he  had  ad- 
▼Ised  tbe  prisoner  to  confess.  Introduced  after 
the  confcsfiion  had  been  given  in  evidence. — the 
court  not  being  asked,  after  the  introduction  of 
such  testimony,  lo  ezehide  tbe  eonfesBfon,  and 
the  priBoner'B  owe  s'ridence  tending  to  show  that 
he  was  not  Influenced  by  tbe  advice,— was  not 
ground  for  guostioning  on  appeal  the  admissibil- 
ity of  the  confession. 

4.  oi^ton  of  an  officer,  ou  ctobb  omm- 
ination,  as  to  whether  certain  facts  to  which  he 
bad  testified  in  chief  on  trial  of  one  be  bad  ar- 
rested were  suspicious  circnmstflnces.  was  prop- 
erly excluded,  in  the  absence  of  evidaice  that  he 
had  acted  by  reason  of  ausptdon. 

6.  Where  one  const  In  an  Indictment  char- 
ged the  burning  of  certain  bnildings,  and  another 
count  charsred  the  burning  of  such  bnildlngs  with 
intent  to  defraud  the  insurance  company,  it 
was  not  error  for  the  conrt  to  state  to  the  Jury 
that,  if  they  found  the  accused  guilty  on  tbe  first 
count,  they  would  probably  find  bim  guilty  of 
the  second  also. 

6.  When  un'dispnted  testimony  ahowed  that 
one  accused  of  arson  bad  tried  to  Bell  tbe  prop- 
erty to  different  persons,  a  charge  redting  that 
^ere  seemed  to  be  no  controversy  that  the  pris- 
oner, prerioos  to  the  burning,  was  anxioas  to 
dispose  of  the  property,  was  not  error. 

7.  A  charge  that  the  Jury,  when  considering 
a  confession  which  tbe  prisoner  admitted  bar- 
ing made  while  In  Jail,  and  expecting  to  die  from 
the  effect  of  poison,  but  the  troth  of  which  h« 
denied,  bad  the  right  to  say  whether,  under  audi 
conditions,  he  would  have  been  likely  to  con- 
struct a  false  atory  fitting  the  circumstances 
of  tbe  alleged  crime,  as  shown  by  tbe  nndis- 
pnted  evidence,  was  not  error. 

8.  A  statement  by  tbe  court  to  a  Jury  upon 
their  being  sent  back  after  disagreement,  to  fur- 
ther consider  the  case,  tlint  the  trial  bad  been 
"quite  expensive  to  the  state,  and  the  expense 
ought  not  to  be  thrown  away,"  accompanied  by 
reasons  shotving  that  tbe  prisoner's  Interests 
would  he  serrwl  by  a  determtnntion  of  the  case, 
wns  not  erroneous,  as  attempting  to  induce  an 
agreement  on  account  of  tli«  exiwuse  to  the  stat«. , 
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EzceptlODs  from  Oittnge  count?  court;  Bon, 
Chief  Judge. 

W.  M.  Gorbain  vma  couTlcted  of  anon,  and 
excepts.  Affirmed. 

R.  M.  Harvey  and  J.  K.  Darling,  for  re- 
spondent Ge&  U  Stowe,  State's  Attj^  for 
tbe  State. 

ROWELU  J.  The  prtaoner*B  confession  to 
Mrs.  ParMi  waa  made  when  be  was  shackled 
and  In  custody,  without  counsel,  and  e^?ect> 
Ing  to  die  from  tlie  effects  of  polaon  tafcm 
after  his  arrest  Testimony  was  Introduced 
by  tM>tb  aides  oo  the  preliminary  Inquiry 
whether  tbe  crafesdon  was  voluntary,  or 
wbethw  Mrs.  Parish  held  out  inducements 
to  tbe  prisoner,  and  therein  obtained  It  Tbo 
court  found  that  the  confeaslcm  was  made  of 
tbe  prison er's  own  motion,  without  any  )n- 
ducemoit,  and  admitted  It  in  evidence.  The 
prisoner  accepted  to  Its  admls8i(»i.  and  es- 
pecial because  It  was  made  when  he  was 
wititottt  counsel,  and  also  excepted  to  the 
coort^s  determining  from  tbe  testimony 
whether  it  wa»  voluntary  or  obtained  by  In- 
ducweuts,  and  to  be  admitted  or  rejected  ac- 
cordingly. It  will  be  seen  from  tbe  cases 
cited  In  the  note  to  Daniels  v.  State,  6  Am. 
St  Rep.  243,  and  from  State  x.  Patterson, 
73  Ma  695,  707,  and  Jackson  v.  State,  68 
AbL  249,  that  none  ot  the  circumstances  In 
which  tbe  conCBsslon  waa  mad^  It  being  Td- 
untaty,  rendered  It  Inadmlsrible.  In  the  case 
last  cited,  omteadmia  were  adnUtted  that 
were  made  while  tbe  accused  were  in  prison, 
to  an  officer  in  authority,  in  the  absence  of 
friuida  and  counsel,  it  aiM>earing  tliat  no 
threats  nor  ^omises  were  made.  There  are 
some  cases  to  the  etsitnury,  but  we  are  not  In- 
dined  to  follow  than,  as  we  regard  them 
opposed  to  tbe  wdght  of  authwity  and  to  the 
reaacm  of  the  tbtng.  But,  of  course,  the  <dr- 
cumstances  In  which  a  confession  Is  made 
are  always  to  be  omsldered.  In  determining 
its  wdght  as  evidence^  altbongh  they  do  not 
make  It  Incompetent  testimony.  It  Is  for  the 
trial  court,  and  not  for  tbe  Jury,  to  say 
whether  a  cmfesslon  is  admlssllde  or  not; 
and  if  the  testimony  oa  thatTreliminaiy  in- 
qoliy  is  ccmflfctlng,  the  decision  of  that  court 
Is  final,  but,  if  not  conflicting,  its  dedsion  ad- 
mitting the  coofeesloD  is  revlsable  here.  Tlds 
is  not  denied,  but  it  is  strenuously  claimed 
that  this  case  comes  within  tbe  latter  part  of 
tbls  rule,  for  that  tbe  undisputed  testimony  of 
the  witness  Hyzer  shows  that  be  bad  a  talk 
with  tbe  prisoner  Just  before  be  confessed  to 
Mrs.  Parish,  wherein  he  told  the  prisoner 
that  if  be  did  It,  It  would  be  very  much  bet- 
ter for  bim  to  make  a  clean  breast  of  It  This 
point  was  argued  by  both  sides  as  tbongb 
Uyzer  testified  oa  tbe  preliminary  inquiry, 
whereas  the  fact  Is,  as  shown  by  tbe  testi- 
mony, that  he  did  not  testify  on  such  inquiry, 
nor  testify  at  all  until  be  was  called  by  the 
prisoner,  when  putting  In  bis  testimony  on 
the  main  case;  and  the  prisoner'a  testimony 


does  not  show  that  he  dalmed  to  bsve  Im 
Influenced  In  the  least  1^  what  Ejsaaiib 
him.  Besides,  it  does  not  aroear  tbu  tte 
court  was  asked,  whoi  Hyziefs  tHtiaai? 
came  in,  to  than  exclude  the  confession,  oc 
to  talce  any  otbtt  actfam  In  view  ctf  UsittL- 
mony.  It  appear^  therefore^  that  tbe  mitu 
of  Hyzer's  teatlmcmy  od  this  point  iffwdi  k 
ground  for  the  argument  based  ufoa  It 

On  cross-examination  of  tbe  ofBcer1^bDl^ 
rested  tbe  prisoner,  and  who  ta  it 
rewards  that  had  been  offered,  tbe  prltcKtt 
counsel  were  not  permitted  to  ask  the  witaen 
whether  be  thought  certain  fblags  to  vL& 
be  bad  testtfled,  mostly  in  chief,  were 
clous  drcumstancea.  It  does  not  appear 
the  witness  had  testified' to  hartng  lud  Lb 
suspicions  aroused,  nor  to  having  duie  m- 
thing  by  reasfxi  of  bis  Buapldws,  nor  tint  Lt 
characterized  as  suspldous  anytltlagtovUd 
he  had  testified,  but  rather  the  cootnir 
pears.  Tbe  matter  falls,  therefore.  viUi 
tbe  rule  that  a  witness  la  not  to  give  hit  <ivl3- 
Ion  nor  to  characterise  hla  testbncBy.  becm 
it  la  bi'derant 

Tbe  court  told  the  Jury  that  If  one  inipw 
ly  bums  his  own  buildings,  or  the  boDdiiir 
of  anotbv.  designing  it  to  be  itaown  to  Ir- 
an acddental  fire,  and  the  Insorar  nude  tt 
pay  the  loss,  he  intends  to  ddrand  tbe  1^ 
surer.  It  then  wait  on  to  say  that  If  tb? 
found  the  prisoner  guRty  nuder  tbe 
count  wbLcb  was  for  burning  tbe  Ian  m 
outbuildings,  they  would  probably  be  pnt? 
likely  to  find  blm  guUty  under  tbe  i 
count  also,  which  was  tor  bnniiie  | 
buildings  with  Intrat  to  defraud  the  io^ 
auce  company.    To  this  lest  statement  in 
prisoner  excepted,  but  it  was  not  en«-  '- 1 
can  scarcely  be  conceived  tbat  tbe  jn^  | 
would  not  do  that  but  it  was  left  wholly  t 
them  to  say  whether  they  would  or  ooi 

Tbe  testimony  tended  to  sbow  that 
prisoner  had  tried  to  sell  the  turn  ud  I 
sonni  property  to  two  or  more  pawns,  sn'. 
headmitted  on  the  stand  that  be  bad  trif>!:  < 
sell  it  to  two  of  tboae  penooa  Vnt 
told  tbe  Jury  tbat  there  seemed  to  be  naKV 
troversy  but  that  the  prisoner,  at  the  ticu  i 
question,  was  anxious  to  dispose  of  tbe  i'^' 
erty,  to  which  be  excepted.  While  tbe  cos:: ; 
should  not  in  its  charge  assnme  as  ^■^ 
matters  that  are  ta  dlmmte,  yet  tt 
Bume  as  tme  matters  that  are  not  is  di«pc 
or  matters  that  were  at  first  In  dispute,  W'J 
tbe  course  of  the  trial  have  come  uot  tc  l'<^  ' 
dispute,  but  to  be  tndtly  or  otbenrisetm^' 
as  tme  by  both  sidea,  and  tiw  case  tita^-"'^ 
tried  on  that  theory.  Whenadtuseotii^ 
kind  takea  plac^  as  often  hanKiu,  tbecusi 
may  treat  the  case,  In  this  r^sard,  ^'  ^ 
parties  have  treated  It,  and  diar«e  a^^'^ 
iugly.  It  does  not  appear  that  tbe  coun^ 

more  than  that  In  tUs  case.  Indeed,  ii  ^ ' 
be  assumed  tbat  what  tbe  court  tiid  bi  i» 
regard  was  true.  It  not  appeuliv  ^^^^ 
true.  Tbe  testimony  i»  not  made  i  J^* 
the  exccvtitma  on  tMs  point 
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The  prisoner  admitted  on  the  etand  that  he 
nade  the  confession  testified  to  by  the  wlt- 
lessea  on  the  part  of  the  state,  but  said  It 
iras  all  false.  At  the  time  he  made  the  con- 
'ession,  there  bad  been  no  examinatloD  be- 
fore the  ma^strate,  and  it  did  not  iu>]:)ear 
Mt  he  knew  what  evidence  ibe  state  claim- 
?d  to  have  against  him.  The  court  told  the 
nry  that  when  considering  the  confession 
be;  bad  a  Hght  to  say  whether  It  was  prob- 
Lble  that  at  that  time  the  prisoner,  in  his 
nndltUm  and  nwo^tects,  would  have  xotten 
xp  and  omooeted  a  fftlse  story  that  would 
It  right  into  all  the  smroondlng  clrenm- 
itances,  as  this  one  did,— whether  be  could 
n  that  short  time  bare  concocted  tbis  story, 
ind  had  it  fit  in  to  the  burning,  to  hearing 
;lie  team  go  by,  going  to  bed,  and  staying 
JU  his  sister  called  him  up,  sptlllng  the  kero- 
sene oU,  carrying  olt  his  clotbes,  making 
racks,  and  all  those  things,  just  what  tbey 
round  he  did  say,  and  yet  It  all  be  false.  The 
ivlsoner  excepted  to  this,  and  says  that  the 
'surrounding  circumstances"  were  neither  ad- 
mitted nor  agreed  upon,  and  that,  therefore, 
the  court  could  not  si^  that  the  confession 
Uted  Into  them.  This  criticism  might  have 
force  if  It  appeared  that  the  circumstances 
iHuded  to  by  the  court  were  not  practically 
iiodiflputed;  but,  as  It  does  not  thus  appear, 
It  Is  without  force. 

The  Jury,  after  being  out  all  night,  came 
[n,  disagreed,  but  wanted  no  further  instrufr 
tions.  The  court,  however,  said  to  them  that 
they  had  some  occasion  to  Inquire  whetber 
there  m^bt  not  possibly  have  been  some 
ither  party  around  there,  but  that  that  was 
not  the  question  to  be  tried;  tbat  the  only 
]aestl<m  to  be  tried  was  whether  the  Are  was 
I  criminal  fire,  and  the  prisoner  the  criml- 
oai;  tbat  the  otbw  question,  that  there  was 
some  suggestion  of  by  some  of  the  testimony, 
had  not  been  investigated,  and  could  not  be 
investigated,  except  to  say  that  it  showed 
that  It  might  be  probable  or  possible  tbat 
It  was  a  crimbial  fire,  and  some  one  dae  had 
to  do  with  it.  If  this  amounted  to  charging 
the  element  of  another's  guilt  ont  of  the 
case,  or  If  there  is  AUr  ground  fbr  thinking 
that  the  jury  may  have  so  understood  It,  It 
vould  be  «Tor.  But  It  Is  considered  by  a 
majority  of  the  court  that  It  did  not  amount 
to  that,  and  that  there  Is  no  fair  ground 
for  saying  tbat  the  Jury  may  have  thoughi 
It  did.  It  Is  to  be  presumed  tbat  proper  in- 
structions had  been  given  on  this  point  be- 
fore; and  this  additional  Instruction  put  the 
matter  in  Its  true  light  when  It  saUl  tbat 
the  8C(^  of  that  Inquiry  wac,  if  the  fire 
was  criminal,  whetber  some  one  tise  bad  to 
do  with  it.  It  was  not  necessary  fOr  the 
Jury  to  be  told.  In  order  to  know,  tbat  the 
more  the  testimony  showed  against  another 
the  less  It  showed  against  the  prisoner;  but. 
If  it  was  necessary,  it  is  to  be  presumed  tbat 
th^  bad  already  been  told  tbat  There  was 
no  error  here. 

The  court  returned  the  juiy  for  farther 


consideration,  and  In  doing  so  said  to  them, 
lest  they  should  think  Its  action  unreason- 
able, that  the  trial  bad  occupied  five  days; 
that  the  testimony  was  lengthy,  covered  a 
good  many  points,  had  been  fully  discussed, 
and  could  be  looked  at  In  many  different 
lights;  that  It  was  Important  to  the  prisoner 
and  to  the  state  tbat  tbe  case  should  be  de 
termlned;  that  It  had  been  quite  expensive 
to  the  state,  and  that  tbat  expense  ought  not 
to  be  thrown  away.  If  It  could  be  avoided; 
tbat  the  court  had  to  have  these  consldera^ 
tlons  in  mind  when  a  jury  asked  to  be  dis- 
charged, and  tbat  tihe  court  tbotight  the  Jury 
should  have  them  In  mind.  It  is  darned  that 
by  this  the  court  injected  Into  the  case  the 
element  of  expense  to  the  state  as  a  prc^^ter 
matter  to  Influence  an  agreement.  But  we 
do  not  BO  regard  It.  It  Is  manifest  tbat  the 
court  Intended  merely  to  reconcile  the  Jury 
to  a  return,  and  to  quicken  them  to  a  re- 
newed effort  to  make  true  d^verance  be- 
tween the  state  and  the  prisoner  accordlug 
to  the  evidence  and  the  laws,  as  they  had 
sworn  to  do;  and  there  Is  no  fblr  ground 
for  supposing  that  they  understood  It  other- 
wise, as  a  majority  think.  Th&e  Is  no  error 
In  the  proceedings,  and  the  prisons  takes 
nothing  by  bis  exceptions. 


TOWN  OF  FAIRFAX  v.  TOWN  OF  WEST- 
FORD. 

(Supreme  Court  of  Vermont.  Franklin,  Feb. 
25. 18^.) 
SuFFORT  or  Paupbb. 
7.,  a  pauper,  who,  owing  to  his  mental 
condition,  was  incapable  of  supportinsr  himself 
or  ezerdnng  a  dioice  of  residence,  lived  with  hin 
family  hi  defendant  town  from  1883  to  1800, 
when  he  removed  with  them  to  plaintiff  town, 
where  he  came  to  want,  his  fitther  faavlnfc  died 
in  1888.  Hdd,  In  an  action  under  Act  1802,  No. 
55,  providing  that  the  town  fumishing  assist- 
ance may  recover  the  expense  of  the  same  from 
the  town  where  the  person  last  resided  "for  the 
mace  of  Ibree  years  supportiog  himself."  that 
X  had  not  resided  or  maintained  himself  In  de- 
fendant town,  within  the  meaning  of  the  act. 

Bxceptlons  from  FrankUn  county  court; 
Taft,  Judge. 

Assumpsit  by  town  ot  Fairfax  against 
town  of  Westford  for  the  support  of  a  pauper. 
Heard  upon  an  agreed  statement  of  facts. 
Judgment  for  the  defendant.  The  plaintiff 
excepts.  Affirmed. 

Watson  &  Ftlnn.  for  plaintiff.  D.  J.  Foster, 
for  defendant 

START,  J.  It  appears  from  the  agreed 
statement  of  fiicts  that  Joseph  Bousseau,  tbe 
pauper  In  questkm,  was  born  In  the  plaintiff 
town  in  1S88,  where  his  father  then  lived 
and  bad  his  bomeL  In  1878  the  fatiier  moved 
from  tbe  plaintiff  town  to  the  defendant  town 
with  bis  family.  Including  said  Joseph,  and 
tired  there  until  ISSl,  when  he  and  his  family 
went  to  Massachusetts.  In  18S3  tbe  whole 
family  returned  to  tbe  defoidant  tosfn,  and 
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continued  to  live  tbere  until  1888,  when  tbe 
father  again  went  to  Maasachasetta;  leaving 
his  son  Feloa,  a  young  man  about  2-4  years  of 
age,  In  charge  of  the  property  and  family, 
Including  said  Joseph.  The  father  went  to 
Massachusetts  for  a  temporary  purpose,  in- 
tending to  return,  but  died  while  there,  In 
June,  1888.  After  the  father's  death,  Feloa, 
83  head  of  the  family,  continued  to  live  In 
the  defendant  town.  In  charge  of  the  prop- 
erty and  family,  Including  said  Joseph,  until 
May  24,  1890,  when  the  family.  Including 
Joseph,  moved  to  the  plaintiff  town,  where 
they  have  since  lived  and  had  their  borne. 
Owing  to  the  mental  and  physical  condition 
of  Joseph,  he  has  ever  been,  and  still  Is,  In- 
competent and  Incapable  of  taking  care  of 
himself,  or  of  pxerclslng  any  choice  or  Inten- 
tion aa  to  residence.  While  the  father  was 
alive,  and  up  to  the  time  of  his  death,  Joseph 
was  supported  by  him;  and  since  his  death 
Joseph  has  continued  to  live  In  and  been  sup- 
ported by  the  family,  until  he  came  to  want 
May  6,  1893,  In  the  plaintiff  town.  From  this 
statement.  It  Is  clear  that  Joseph  never  resid- 
ed In  the  defendant  town  for  three  years,  sup- 
porting himself,  within  the  meaning  of  No. 
55  of  the  Acts  of  18&2.  This  act  provides  that 
If  a  person  Is  poor,  and  in  need  of  assistance 
for  himself  or  family.  It  shall  be  the  duty  of 
the  overseer  of  the  poor  of  any  town,  when 
application  tar  such  assistance  is  made,  to  re- 
lieve such  person  or  his  family;  and  if  such 
person  has  not  resided  In  such  town  for  three 
years,  supporting  himself  and  family,  and  Is 
not  of  sufficient  ability  to  provide  such  sup- 
port, the  town  so  furnishing  assistance  may 
recover  the  expense  of  the  same  from  the 
town  where  such  person  last  resided  for  the 
space  of  three  years,  supporting  himself  and 
family.  If  the  father  had  continued  to  live, 
and  Joseph  bad  continued  unemancipated  and 
a  member  of  the  father's  family,  and  the 
father  had  been  poor  and  In  ueed  of  assistance 
for  Joseph,  as  a  member  of  his  family,  and 
the  plaintiff  bad  furnished  tbe  assistance.  It 
could  pi-obably  recover  the  expense  Incurred 
In  furnishing  such  assistance  of  the  town 
where  the  father  last  resided  for  three  years, 
supporting  himself  and  family.  In  that  case 
tbe  father  would  have  been  the  poor  person 
In  need  of  assistance  for  a  member  of  his 
family.  The  asslBtance  would  be  fumi^ed 
to  tbe  family  of  a  poor  person  In  need.  But 
the  father  Is  not  a  poor  person  In  need  of  as- 
sistance for  himself  or  bis  family.  He  Is 
dead.  Joseph  is  tbe  poor  person  In  need  of 
assistance  for  himself.  It  Is  not  shown  that 
he  Is  a  member  of  the  family  of  a  poor  per- 
son in  need  of  assistance  for  himself  or  his 
family.  There  is  no  head  of  a  family  throt^h 
whom  the  defendant  can  be  made  chargeable 
for  Joseph's  support  The  assistance  was  fur- 
nished directly  to  Joseph,  and  not  through 
the  family  of  a  poor  person  in  need  of  assist- 
ance for  himself  or  his  family.  He  must  be 
regarded  as  disconnected  from  any  family, 
and  aa  a  poor  person  In  need  of  assistance  for 


himself.  In  order  to  maintain  an  acUoo  un- 
der this  act.  the  plaltttlfl  most  show  tint  th» 
poor  person  to  whom,  or  to  wbose  fiumlr 
assistance  has  been  fumisbed,  last  raslded  Id 

the  defendant  town,  for  three  yeua,  matron- 
Ing  himself  and  family.  In  this  case,  tin 
father  of  Jos^Ii  being  dead.  tb«  assistance 
was  not  famished  to  a  member  of  the  fanuy 
of  a  poor  person  In  need  of  ssatstAnce  tx 
hlmsdf  or  Us  family,  but  was  fumlshed  to 
a  poor  paaoa  in  need  of  assistance  for  him- 
self. The  plaintiff  was  called  xspon  to  sboir 
that  Joseph  last  resided  in  the  defenduu 
town  for  three  years,  supportinir  hlaseX 
This  It  has  not  done  Joseph  has  merer  re- 
sided in  any  town,  supporting  himsdf.  He 
does  not  take  his  fatbw's  residence^  To  mala- 
tain  an  action  under  the  act,  it  must  appear 
that  the  poor  pwson  to  whom,  or  to  whose 
family,  assistance  has  been  furnished,  has  t 
residence  In  the  defendant  town,  in  his  ova 
right  The  act  does  not  ^vtde  for  a  derln- 
tlve  residence.  In  this  respect  the  act  is  nit 
unlike  the  act  of  1SS6.  That  act  was  caa- 
Btrued  in  Marsbfleid  v.  Tonbrtclge,  62  V*. 
455,  20  AtL  106,  and  it  was  there  held  tte: 
an  unemancipated  minor,  while  he  lives  wi±. 
and  U  maintained  wholly  or  In  part  by.  bis 
parents,  does  not  reside  or  maint^ii*  him»eil 
within  the  "»«^"l"g  of  the  act-  Jndsmeot  aC- 
flrmed. 


BLAJ4CHARD  v.  B0WSR8. 
(Snpreme  Cknrt  of  Vermont  WaslOnstOB.  Feb. 
22,  1806.) 

IiAKOLOBD  AKD  TiNANT  —  StOSKHODU  OS 

OP  Anotbeb— Tbnakct  at  Will. 

1.  A  storehouse  bnllt  by  the  owner  them  f 
upon  the  land  of  a  railroad  company  nnd«r  i 
written  license  providing  that  It  ^onld  be 
moved  npon  regnert  of  such  company,  was.  w 
to  a  tenant  occupying  It  real  pn^r^. 

2.  A  tenant  occupying,  under  a  parol  1m- 
fMT  15  years,  a  house  bidlt  hy  the  Isndhmi  a 
the  land  of  another  nnder  an  agreement  to  re- 
move it  whenever  reqaested  to  do  so,  ia  a  tenu: 
at  will,  and  entitled  to  notice  to  qnit 

Exceptions  from  Washington  coonty  ooon: 
Tyler,  Judge. 

Trespass  by  Fred  Blancbard  against  R.  C. 
Bowers.  Plea,  the  general  l»a&  Verdkt 
and  Judgment  for  the  i^alntlff.  Tbe  def«iil 
ant  excepta.  Affirmed. 

The  injuries  cmnplaJned  of  were  to  a  cm 
tain  building  standing  upon  the  land  of  tL' 
Central  Vermont  Railroad  Company,  In  Man*.- 
peller,  and  which  the  plaintiff  claimed 
right  to  occupy  as  the  t»umt  of  one  Carl  Ban- 
croft The  defendant  Justlfled  hta  acts  asto* 
owner  by  purchase  from  this  same  Baucrafi. 
The  plaintiff  claimed  tliat.  upon  the  fftm 
stated  in  tbe  opinion,  the  bulldlDg  was  retl 
estate,  and  he,  as  a  tmant  from  year  to  year- 
entitled  to  six  months'  notice  to  quit  Tt* 
defwdant  Insisted  that  the  building  was  per- 
sonal property.  The  court  held  with 
plaintiff,  and  so  Instructed  the  jnr^,  to  wbkh 
the  defendant  excepted. 
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S.  a  Shortleff.  for  plaintiff.  DHUngbam, 
Huse  &  Howland.  for  defendant 

THOMPSON,  J.  The  evidence  does  not  dis- 
close under  what  arrangement.  If  any,  with 
the  Central  Vermont  Ballroad  OomiMUiy,  Ar- 
thur D.  Bancroft's  storetaouse  was  erected 
and  maintained  od  Its  land  in  bis  lifetime. 
But  it  does  appear  tliat  after  bis  death,  Jo- 
homiot,  the  gnordlan  of  Bancroft's  children, 
in  March,  1885,  made  an  arrangement  with 
the  railroad  company  by  which  it  gare  htm  a 
written  license  **to  erect  or^  construct  or  re- 
pair the  old  Bancroft  storehouse,"  then  on  its 
land,  upon  the  conditimi,  among  others,  that 
he  should  remove  all  structures  made  by  blm 
OD  this  growd,  and  surrender  up  the  prem- 
ises, whenever  required  to  do  so  by  the  rail- 
road company.  Tliis  created  a  tenancy  at 
will  in  the  land,  and  Jobonnot  and  Carl  Ban- 
croft his  assignee,  by  the  plaintiff,  as  their 
tenant,  have  ever  since  had  possessI<Hi  of  the 
premises  under  this  arrangement;  and  it  does 
not  appear  that  they  have  ever  been  disturb- 
ed in  thdr  posseeston,  nor  «alled  upcna  by  the 
railroad  company  to  snrrender  It.  The  plain- 
tiff was  in  possessdoQ  of  the  storehouse  at  the 
death  of  Arthur  D.  Bancroft  under,  as  he 
claimed,  an  oral  lease  thereof  for  the  term  of 
15  yeara,  and  attorned  to  the  administrator 
of  Arthor  D.  for  the  rent  until  1882,  when  he 
commenced  to  pay  it  to  Johonnot,  as  guard- 
Ian,  and  paid  the  sani«  to  him  annually  until 
tSS^  at  the  rate  at  which  he  had  paid  the  ad- 
ndnlatiator,  and  thereafter  at  douUe  Qiat 
late  until  July,  1803,  and  thereafter,  at  the 
last-named  rate,  to  Cail  Bancroft  The  coiurt 
bdow  held  that,  as  to  the  plaintiff,  the  store- 
hoose  was  real  estate,  and  that  he  was  ten- 
ant  at  will,  and  as  such  was  entitled  to  six 
months'  notice  to  quit  locating  to  the  end  of 
the  year;  and  the  qnesUoa  <tf  damages  vraa 
SQbniltted  to  the  Jury  aa  tbiB  basis.  The  de- 
fendant contends  that  In  this  there  was  error. 
Stafford  V.  Adair,  57  Vt  63,  was  a  blU  to  fore- 
dose  a  mortgage  The  pr<^>erty  described  In 
the  mntgasB  was  a  shop  erected  by  Adair 
upon  tbe  land  of  the  Bennington  &  RulOand 
nailroad  Company  under  a  pand  arrange- 
ment that  if,  at  any  time  In  the  future,  It 
should  wish  to  resume  posasBSlon  of  the  lot,  It 
might  give  Adair  30  da^*  notice,  witUn 
which  time  he  should  be  at  liberty  to  move 
off  the  Btmctore,  if  be  desired.  Subsequ^t 
to  the  execution  of  the  mortgage,  Adair  was 
adjudged  an  Insolvent  dcibtor,  and  bis  lu'op- 
er^  assigned,  under  the  statute*  to  an  as- 
sl^ee.  The  cmtroversy  was  between  the 
mortgagee  and  the  assignee;  the  latter  claim- 
ing that  the  shop  was  personal  property,  and 
passed  to  him  by  virtue  of  the  assignment 
It  was  held  that  the  estate  which  Adah-  ac- 
quired In  tbiB  land  under  his  arrangement 
with  file  railway  company  was  that  of  tenant 
at  will,  and  that  his  estate  came  within  the 
deOnltloi  of  the  words  "land,  lands  and  real 
estate."  under  R.  L.  &  1,  1  9.  Under  thla 
decidon,  we  think  the  court  below  mis  cor^ 

v.3lji.no.l2— S4 


rect  in  h<>lding  that  the  storehouse  was  real 
Qstate^  as  to  the  plaintiff,  and  tliat  he  was  a 
tMiant  at  will.  This  la  the  only  question  now 
raised  by  the  defendant  Jud^oit  affirmed. 


JOHNSON  V.  KELLEY  at  aL 
(Supreme  Oourt  of  Vermont    Caledonia.  Feb. 

4,  1S05.) 

CLAJH  OV  SBT-OpT— BkeaCH  or  'VTAflRANTT. 

In  an  action  on  a  note  against  two  de- 
fendants for  horoee  sold  to  one  oi  them,  brea<A 
o(  warranty  cannot  be  pleaded  as  a  set-off.  be- 
ing purely  a  matter  of  defense,  and  defendants 
caimot  recover  on  sudi  plea,  beyond  the  amount 
of  the  note. 

Exoeptlons  from  Caledonia  county  court; 
Tyler,  Judge. 

Assumpsit  on  a  promissory  note  by  W.  B. 
Johnson  against  W.  M.  Kelley  and  another. 
From  a  Judgment  that  defendants  recover 
their  costs,  defendants  except  Affirmed. 

The  plaintiff  brought  suit  on  a  note  for  f 50 
signed  by  the  defendants.  This  note,  and 
two  others  for  9100  each,  were  given  In  pay- 
ment for  a  pair  of  horses  sold  by  the  plain- 
tiff to  the  defendant  Kelley.  The  other  two 
notes  were  not  due  when  the  action  was  be- 
gim.  Kelley  claimed  a  warranty  In  this 
sale,  and  pleaded  a  breach  of  It  In  offset, 
without  also  pleading  the  general  issue.  Up- 
on this  state  of  the  pleadings  the  defend- 
ants claimed  the  right  to  begin  and  close, 
which  the  court  denied,  subject  to  their  ex- 
ception. They  also  took  cei-tain  exceptions 
to  the  admission  of  evidence  during  tlie  trial. 
The  defendants  claimed  that,  If  the  Jury 
fonnd  a  warranty  and  its  breach,  the  entire 
damages  for  the  breach  should  be  assessed, 
and  that  they  were  entitled  to  a  Judgment 
for  the  balance,  if  any,  after  deducting  the 
amount  of  the  plalntltTs  note.  The  court 
held  that  the  defendants  could  only  recover 
damages  to  the  amount  of  the  note,  to  which 
the  defendants  excepted.  The  Jury  found 
for  the  plaintiff  In  the  amount  of  the  note, 
and  for  tiie  d^endants  in  the  same  amount 

W.  F.  Stafford,  for  plaintiff.  Bates  &  May, 
for  defendants. 

TAFTi  J.  Is  It  necessary  to  examine  the 
questions  presented  by  the  record?  The 
plaintiff  sought  to  recover  the  amount  of  a 
promissory  note  given,  with  other  notes,  for 
two  horses,  sold  by  him  to  defendant  Kel- 
ley. The  defendants  admitted  the  execu- 
tion of  the  note,  and  pleaded  In  set-off  a 
claim  against  the  plaintiff  In  favor  of  the  de- 
fendant Kell^  based  upon  a  breach  of  war- 
tan^  of  said  horses,  and  said  Kelley  filed 
a  declaration  In  set-off,  claiming  to  recover 
for  the  same  tveach.  The  Jury  returned  a 
verdict  for  the  plaintiff  for  the  full  amount 
of  thH  note  In  suit,  and  found  damages  for 
the  dsfendants  under  the  plea  in  set-off 
equal  to  the  amonnt  of  the  note.  The  de- 
fendants* claim,  althoivb  under  the  form  of 
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Bet-off,  was  clearly  mere  matter  of  <1cfense 
to  the  original  cause  of  action,  and  not  a 
distinct  claim  against  the  plaintiff,  which 
could  be  pleaded  In  set-off  In  this  action  by 
one  6t  the  two  defendants.  The  breach  of 
warranty  of  the  horses  for  which  the  note 
was  given  was  a  proper  qiatter  of  defense  to 
the  note,  either  upon  the  ground  of  failure 
of  consideration  or  by  way  of  recoupment. 
But  uo  objection  being  made  to  a  recovery 
under  the  plea  In  set-ofC,  It  waa  Immaterial 
whether  the  claim  of  the  defendanta  was  al- 
lowed as  a  defense  to  the  note  for  want  of 
consideration,  or  by  way  of  recoupment,  or 
under  the  form  of  a  plea  In  aet-off.  The 
amount  allowed  the  defendants  under  the  plea 
extinguished  the  full  amount  of  the  plain- 
tiff's claim.  Such  being  the  fact,  the  de- 
fendants were  not  harmed,  If  any  or  all  of 
the  rulings  of  the  county  court  were  errone- 
ous, unless  the  defendants  could  recover, 
under  the  declaration  in  set-off,  an  amount 
In  excess  of  the  damages  awarded  the  plain- 
tiff. It  Is  claimed  by  the  defendants  that 
such  recovery  can  be  had.  citing  Ashley  v. 
Wlllard,  2  Tyler,  391,  which  holds  that  the 
Individual  demand  of  either  of  two  defend- 
ants can  be  set  off  against  the  demand  of 
the  plaintiff  against  the  two  defendants.  To 
the  same  effect  Is  Brundrldge  v.  Whit- 
comb,  1  D.  Chip.  180;  but  It  was  said  In 
Leavenworth  v.  Lapham  (1832)  5  Vt  204, 
that  the  latter  case  was  overruled  In  Chit- 
tenden county  the  preceding  year.  There 
are  other  cases  which  may  tend  to  supirart 
this  rule,  but  they  are  exceptional  in  their 
r.icts  (see  Meader  v.  Leslie,  2  Vt  569;  Mott 
V.  Mott  5  Vt.  Ill),  and  are  of  doubtful  au- 
thority upon  this  question.  The  statute  of 
set-off  reads:  "If  the  plaintiff,  in  an  action 
founded  on  conti'act  express  or  Implied,  is 
Indebted  to  the  defendant  in  such  action  on 
contract  express  or  implied,  the  defendant 
after  pleading  the  general  Issue,  or  confess- 
ing the  plaintiff's  cause  of  action,  may  plead 
such  Indebtedness  in  set-off."  Under  this 
law.  It  has  long  been  held  that  the  demands 
which  can  be  set  off  must  be  mutual,  and 
cannot  embrace  any  other  than  those  be- 
tween the  nominal  parties,  and  that  the 
right  to  Qle  claims  In  set-off  can  never  be 
maintained  and  pursued  to  any  practical  pur- 
pose, in  an  action  at  law,  unless  the  demands 
are  legally  mutual.  Leavenworth  v.  Lap- 
ham,  5  Vt  204;  Phelps  v.  Bulkeley,  20  Vt 
17;  Bragg  V.  Fletcher,  Id.  351;  Clough  v. 
Clough,  55  Vt  3G0.  Independently  of  the 
statute,  the  court  can  set  off  mutual  Judg- 
ments at  law  and  In  equity.  Couable  v. 
Buclilln,  2  Aiken.  221;  RIx  v.  Nevlns,  26  Vt 
384.  The  defendants  requested  the  court 
to  Instruct  the  jury  tliat  If  they  found  the 
warranty  and  the  breach,  the  defmdanta 
were  entitled  to  such  damages  as  they  bad 
sustained  by  reason  of  the  ftllure  of  the 
warranty.  The  court  declined  so  to  charge, 
but  rendered  Judgment  for  the  damages 
found  under  the  plea  In  set-off,  equal  to  the 


damages  found  for  the  plalnUff.  As  tbe  de- 
fendants prevailed  to  the  fall  extent  ot  tbefr 
rights  In  this  action,  and  as  the  defoidant 
Eelley  could  not  recover  and^  the  dedara- 
tlon  In  set-off,  tbey  were  not  harmed  by 
the  nillngs  of  the  cour^  If  enoneoiiB.  It 
Is  unnecessary  to  examine  the  questions  fcr 
that  reason.  Judgment  afflrmed.  AH  cos- 
cur. 


KENNBY  et  aL  T.  HOWARD. 
(Bnpreme  Court  of  Vennont    Windaor.  FcbL 
22, 1800.) 

FuiADiiro— RuiT  BT  ExEcuToa  — Plea  to  Jm»- 

DICTIO!t— COUXTT  COCBT— PrBVIOCS  JCPOMEXt 

IN  Pbobatb  Court— Bdffioiesct  ow  Pi.u. 

1.  A  plea  to  the  Jurisdiction  of  the  cooatr 
court  of  a  claim  in  favor  of  the  estate  of  j 
decedent  nlle^og  that  the  probate  court  hif 
Jorlsdictioii  of  tbe  cause,  bat  stattnir  no  ficti 
which  oust  the  county  ooort  of  jurisdictiai.  aad 
confer  it  upon  the  probate  court,  is  bad  aa  sca- 
eral  demurra. 

2.  A  pl«a  to  ^e  Jnrisdictkm  nrast  be  laps'^ 
by  defendant  in  pnrson,  and  not  by  hia  au-o^ 
ney. 

8.  A  plea  in  bar  to  an  action  by  an  cxecrt^r 
on  a  claim  in  favor  of  decedent's  estate,  settixc 
out  a  Judgment  renderpd  by  the  [vobnte  oonr 
«ii  the  ctaiiD,  need  not  allege  that  soeb  judgmeitt 
U  B^Il  in  force. 

4.  Where  the  allegation,  in  a  plea  in  bsr. 
that  a  Judgment  had  been  rendned  on  fb^  daic 
in  suit  by  the  probate  court  was  one  of  a  seria 
of  allegations  introduced  by  the  phraim.  **£«« 
before  the  beglniiinK  of  the  suit"  and  oaaneetK 
by  the  conjunction  "and,"  such  jdinue,  being  dt^ 
oidy  allcKation  of  time  In  the  plea.  apnliM  y> 
each  of  the  several  allegatlona  in  tbe  aenes.  and 
ehowed  with  auffioieot  pretition  when  Uie  jodj^- 
mcnt  was  rendered. 

6.  A  plea  alleging  diat  defendant  bad  pre- 
sented certain  claims  against  tbe  estate  of  pUia- 
tififs*  decedent  to  tbe  commissionen.  to  offwt 
which  plaintiffs  bad  presented  claims  in  farcr 
of  the  estate,  and  that  upon  the  report  of  tbi 
ccmmissionen  the  probate  court  had  rendnvd 
Judgment  need  not  state  that  sndi  JndgnMst 
included  the  claim  sned  on.  nor  ttiat  tt  was  rts- 
dered  on  the  merits  of  tbe  esse.  I 

6.  A  plea  In  bar  In  an  action  by  an  execm^ 
on  a  claim  In  favor  of  the  estate,  allei^r  ttu:  i 
defendant  bad  presented  to  tiie  GDmmisaioB-4« 
claims  agamst  tne  estate,  in  offset  to  which  tb» 
claim  in  suit  should  fasve  been  presented:  thst 
plaintiffs  bad  contested  such  claimfi:  that  t>w 
commissioners  had  acted  Qiereon:  and  that  tt« 
probate  court  bad  rendered  judgment  on  tfa<> 
report  before  the  beginning  of  the  suit— 
good  against  a  general  demurrer. 

Exceptions  from  Windsor  county  cocn: 
Start  Judge. 

Assumpsit  by  A.  W.  Kenney  and  Prances 
B.  Downer,  executora  of  Chester  Oowccr.  I 
deceased,  against  Austin  Howard.  Tbe  de- 
fendant filed  two  pleas.  Heard  upon  freoeraT 
demuiTer  to  each  plea.  Demurrers  sustali- 
ed,  and  defendant  excepts.  Affirmed  In  pan 
and  reveraed  In  part 

Tbe  first  plea  was  to  the  jurisdiction,  aid 
was  as  follows:  "And  tbe  said  defendan*- 
by  his  attorneys,  D.  C.  Denlson  &  Son.  comes 
and  says  that  the  court  here  ought  oot  fur- 
ther to  take  cognisance  of  or  sustain  the  te- 
flon aforesaid,  because  he  says  that  t\e  i 
cause  of  action  aforcMjj),  If  any  ever  ix.- 
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irued  to  the  plaiutiffB,  la  solely  within  the  jo- 
Isdlction  of  the  honorable  probate  conrtwlth- 
n  and  for  the  district  of  Hartford,  In  said 
minty  of  Windsor,  and  la  not  within  the  ju- 
Isdlctlon  of  said  court,  and  this  be  is  ready 

0  Terlfy.  Wherefwe  he  prays  Judgm^t  if 
he  court  here  will  take  furthor  oogniiance 
if  «  anstaln  the  said  action,  and  for  his 
nsta.  By  his  Attys^  D.  G.  Dedsw  Sc  Bon." 
rbe  second  plea  was  lo  bar,  and  Its  snb- 
tance  is  stated  In  the  opinion. 

J.  J.  Wilson,  for  plaintiffs.  J>.  O.  Deniscsi 
t  SoOt  for  dtf endant 

THOMPSON,  J.  The  first  plea  to  which 
lie  plalntUfs  demurred  Is  to  the  jarisdletion 
if  the  coanty  court  It  only  alleges  that  the 
ause  of  action,  If  any,  fs  solely  within  the 
arlsdictlon  of  the  probate  court  within  and 
or  the  district  f>f  Windsor,  and  not  within 
he  Jurisdiction  of  the  county  court  The 
irobate  court,  by  the  appointment  of  com- 
nlasloners  to  recelTe,  examine,  and  adjust 

01  claims  and  demands  of  all  persons  against 
in  estate^  and  all  claims  and  demands  ex- 
libited  lu  ofTset  thereto,  does  not  thereby  ac- 
[ulre  Jurisdiction  of  claims  In  behalf  of  the 
•state,  except  as  offsets  to  adversary  claims; 
iDd  If  a  creditor  of  the  estate  who  has  pre- 
lented  his  claim  b^ore  the  commissioners 
withdraws  It,  as  he  may,  before  the  commis- 
itoQeis  have  acted  upon  It,  their  Jurisdiction 
>rer  any  claim  preseuted  In  offset  thereto  by 
he  ^ecutor  or  administrator  is  taken  away. 
^Ilen  T.  Rice,  22  Vt  833;  Moore  t.  Bachel- 
ler,  51  Vt  60.    If  a  cr^ltor  of  the  estate 
>resents  his  claim  to  the  commissioners  for 
tllowance,  and  the  estate  has  claims  or  de- 
nauds  at  law  against  bim  which  accrued  to 
he  deceased  In  his  life,  and  the  executor  or 
idministrator  lias  not  commenced  an  action 
hereon  against  the  creditor,  as  permitted  by 
t.  L.  I  2131,  the  probate  court  then,  and  not 
intll  then,  has  Jurisdiction  of  claims  or  de- 
aands  at  law  in  behalf  of  the  estate  a^tnst 
uch  creditor.    Before  the  probate  court  has 
has  acquired  such  Jurisdiction,  the  county 
uurt  has  Jarisdletion  of  claims  In  behalf  of 
be  estate,  If  they  are  of  the  character  and 
mount  to  bring  them  within  Its  genei-al  ]u- 
Isdictlon;  and  It  retains  such  Jurisdiction 
atil  commissioners  have  been  appointed  and 
he  creditor  has  presented  his  claim  against 
be  estate  for  allowance,  and  they  hare  act- 
d  thereon.    In  other  words,  to  oust  the 
aunty  court  of  such  Jurisdiction,  commls- 
iooers  must  hare  been  appointed  on  the  es- 
Ue,  and  the  creditor  of  the  estate  must 
are  presented  his  claims  against  the  estate 
)  them  for  allowance,  and  they  must  have 
cted  thereon,  before  the  commencement  of 
D  action  in  the  coanty  court  by  the  executor 
r  administrator,  as  permitted  by  R.  L.  S 
m.    Sabln  T.  Kelton,  54  Vt  283;  Martin 
.  White.  S8  Tt  388,  S  Atl.  408.    In  the  opin- 
m  of  the  court  In  the  last-cited  case,  dellv- 
red  by  Ross,  J.,  It  Is  said  that  R.  L.  {  2131, 
provides  that  the  administrators  or  execu- 


tes may  commence  a  salt  <xi  such  a  daim, 
and  attach  property,  at  any  time  before  each 
party  shall  hare  presented  his  <dalm  to  the 
commlsslonoB.**  It  Is  sufficient  to  say  that 
this  langaage  of  the  court  In  that  case  ia  not 
the  language  of  thla  section,  nor  of  the  oooi- 
text,  of  the  Revised  Laws.  However,  that 
case  Is  not  to  be  taken  aa  In  conflict  wltti  the 
rule  which  we  have  stated,  as  that  suit  was 
commenced  baf<H)e  the  defendant  therein  pre- 
seated  his  daim  against  the  estate  to  the 
conmilsidonerB,  and  the  langnage  of  the  oonit 
la  to  be  taken  aa  Intended  to  ap^  to  the 
facts  tn  that  case.  If  an  exeenfan'  or  ad- 
ministrator commences  an  action  to  recover 
a  debt  or  dalm  In  favw  of  the  estate,  against 
a  perstm  having  &  claim  ix  demand  agwiwaf 
1^  either  before  or  after  sndi  jfemm  has  pre- 
sented It  to  the  commlsslonen  for  allowance, 
and  before  they  have  acted  thn^on,  the  Ju- 
risdiction of  the  probate  oourt  In  respect  to 
the  claims  or  demands  of  tfther  party  la 
ousted  by  the  commoicanent  uid  paideocy 
of  such  action;  and  an  proceedings  thai*- 
after  In  the  probate  court  during  the  pend- 
ency of  such  action,  in  req)ect  to  the  clalnis 
or  demanda  tO.  either  party,  are  absolutely 
void.  Hortln  t.  Whiter  68  Vt  S06.  8  Aa 
498;  Sabln  v.  Kelton,  64  Vt  283. 

The  county  court  Is  a  court  of  general  Juris- 
diction. In  the  case  at  bar  It  primarily  had 
Jurisdiction  of  the  parties,  the  process,  and 
the  subject-matter,  from  which  it  could  be 
ousted  only  as  before  stated.  It  Is  a  general 
rule  that  a  plea  to  the  Jurisdiction  of  a  court 
vt  general  Jurisdiction  must  not  only  show 
that  it  has  not  Jurisdiction,  bat  most  also 
show  that  another  court  has  jurisdictton. 
Doe  V,  Roe,  2  Burrows,  1047;  Gould,  PL  c. 
5,  I  26.  Under  our  peculiar  system  of  jvo- 
bate  law,  and  the  special  Jurisdiction  there- 
by conferred,  under  cert^  circumstances, 
upon  the  probate  court  to  try  and  determine 
claims  In  favor  of  the  estates  of  deceased 
persons  against  persons  presenting  claims 
against  such  estates  before  commissioners, 
we  think  a  plea  of  this  kind  should  allege 
such  facts  as  show  that  It  baa  such  Jurisdic- 
tion, and  that,  falling  to  do  this.  It  Is  bad 
for  want  of  substance.  The  plea  under  con- 
sideration contains  no  such  allegations. 

This  plea  Is  also  bad  for  the  reason  that 
it  Is  signed  by  the  defendant's  attorney,  and 
not  by  the  defendant  In  person.  "A  plea  to 
the  Jurisdiction  must  be  signed  by  the  de- 
fendant In  person,  for  if  signed  by  an  at- 
torney, who  Is  an  officer  of  the  court  he  la 
supposed  to  have  signed  by  leave  of  the 
court,  and  the  asking  of  leave  Is  considered 
as  a  tacit  admission  of  the  Jurisdiction." 
Gtould,  PL  C.  6,  I  27. 

It  is  not  necessary  for  us  to  consider  the 
other  grounds  of  objection  urged  against  this 
plea,  aa  It  already  appears  that  the  court 
below  properly  sustained  the  demurrer  to  It 

2.  The  second  plea  to  wUch  the  plaintiffs 
demurred  professes  to  be  a  plea  In  bar.  It 
alleges  that,  "long  before  the  beginning  of 
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tbta  mtt,**  Ohester  Downer  deceased,  and 
Out  tlie  plaintiffs  woe  duly  appointed  ad- 
ministrators at  his  mtate,  and  accepted  tibe 
tmst  and  care  bonds;  that  commlsslonerB 
were  thai  and  there  ddly  anointed  to  re- 
cehre,  examine,  and  adjnst  all  {dalais  and 
dnnands  of  all  persona  against  the  estate, 
and  all  claims  and  demands  exhibited  In 
offset  thereto;  that  the  commissioners  gave 
dne  notice  of  the  time  and  place  when  and 
where  th^  would  bear  such  claims;  that 
the  defendant  appeued  before  the  conunis- 
alonen,  and  exhlUted  his  claim  a^nst  the 
estate,  and  that  the  plaintiffs  contested  the 
same,  and  presented  large  claims  In  offset 
thveto;  that  a  large  balance  was  allowed 
the  defendant  against  the  estate  by  the  com- 
missioners, and  by  fliem  reported  to  the 
probate  court,  and  judgment  was  rendwvd 
thereon  It  against  the  estate,  In  favor  of 
the  defendant 

It  is  urged  that  this  plea  Is  bad  because  It 
does  not  allege  that  the  Judgment  of  the 
IMobato  court  still  remains  in  full  force,  and 
not  rerersed,  satisfied,  or  made  void.  Such 
an  allegation  Is  not  necessary.  If  a  Judg^ 
moit  set  out  In  a  plea  does  not  remain  in 
full  force,  the  other  party  may  show  It  in 
the  replication.  1  Saund.  (6th  Bd..  by  E.  V. 
Williams)  330,  note  4. 

It  Is  further  cmtended  tiiat  the  idea  is 
bad  because  It  does  not  state  with  mffldoit 
^«ct8i(Hi  the  time  when  the  judgment  was 
rendoed.  After  the  formal  part  of  the  plea, 
the  first  allegation  is  that  of  time,  vis.  "long 
before  the  beginnlag  of  Che  suit**;  and  then 
fallow  the  oOer  allegations,  all  of  which  are 
connected  by  the  conjunction  "and."  This 
Is  the  only  aUegatioa  of  time  In  the  plea, 
and  applies  to  each  fact  alleged,  "according 
to  the  rule  that  when  several  facte  are  stetp 
ed  In  one  continuous  sentence,  or  In  sevraal 
sentences  connected  by  the  conjunction  'and,* 
time,  though  alleged  but  once,  applies  to 
every  fact**  Taylor  v.  Welsted,  Cro.  Jac. 
443;  1  Chit  PL  258;  Boyce  v.  filaloney,  68 
Vt  437,  K  AtL  396.  This  Is  snfllclent  ml  gen< 
era!  demurrer. 

The  platnttfld  also  Insist  that  this  plea  Is 
bad  because  It  does  not  allege  that  the  judg- 
ment was  recovered  for  the  nonperformance 
of  the  same  identical  promises  or  undertek- 
Ings  named  in  the  declaration,  and  because  It 
does  not  allege  that  the  judgment  was  recov- 
ered on  the  merlte  of  the  ease.  In  thus  argu- 
ing, the  plaintiffs  misteke  the  nature  and  ef- 
fect of  this  pteo.  It  is  not  a  plea  of  a  former 
recov^  by  the  plaintlflto  on  the  same  iden- 
tical causes  of  acti<m,  but  It  Is  more  far^ 
reaching  than  such  a  plea,  because  It  goes  to 
their  light  of  recovery,  without  regard  to 
whether  there  has  been  a  former  recovery  or 
not  Then  are  iw  pleading  nor  forms  of  ac- 
tiens  in  proceedfaiff  before  oommlsdoners, 
and  there  Is  no  way  In  which  a  judgment  can 
be  rendered  by  them,  except  upon  the  merits 
of  tiie  claim  or  demuid.  Ccanmlsslmera  hav- 
ing beoi  appointed  upon  an  estate,  if  a  cred- 


itor thneof  exIUbtta  his  daim  asidsiat  It » 

them  for  allowanee,  tlie  executor  or  admiE- 
istrabv  must  present  all  claims  at  law  agabu 
sndi  creditor.  In  favor  of  the  estate,  to  tte 
commlssiGDers,  for  allowance  In  offset  o' 
must  oommence  and  proaecute  an  action  » 
recover  the  same  against  such  credifor,  u 
pomltted  by  B.  L,  S  2181,  before  the  comnii!- 
doners  have  acted  upon  the  dalm  of  d* 
creditor  against  the,estete;  otherwise  sa-i 
claims  of  the  estate  against  bUm  are  forerer 
baiTed.  R.  li.  SS  2125^  2127:  Praliate  Coon 
V.  Gale^  47  Vt  478;  SaUn  v.  Kdton,  51 
383;  Spauldlng  v.  Warner,  Sd  Vt.  616, 11  AtL 
186;  Bliss  V.  LitUCs  Adm'r,  63  V t.  86^  22 
13.  The  plaintiffs'  declaration  la  la  genen: 
asBompsit,  with  qpechd  counts  tm  notes,  lad 
aete  foith  causes  of  action  predicated  vftm 
chtims  against  the  defoidant  which  shooU 
have  beoQ  presoited  to  the  coramlaaiflneii  ii 
offset  unless  this  suit  was  oommoiced  befcR 
the  commissioners  had  acted  v^aa  the  de- 
fendant's  claim  presented  against  the  esttt' 
This  plea  alleges  that  the  entire  proceedl3|] 
before  the  commlsstoners  and  in  tlM  iKobsK 
court  in  respect  to  the  defemdant's  diiii. 
were  had  before  the  beginning  of  tills  nl-- 
and  the  demurrer  admlte  the  truth  irf  aO  the 
allegations  of  the  plea  well  pleaded  In  sob- 
stance.  If  the  dalms  iq>on  whlidi  the  pliip- 
tiffs  seek  to  recover  hi  this  action  were  pr^ 
seoted  before  the  commlsslonera,  and  aUow^' 
in  offset,  they  wa«  then  adjodlcated,  ni 
this  action  cannot  be  maintained  for  thdr  re- 
covery; and  If  they  were  not  thoa  praeoM 
they  are  forever  barred,  by  reaaon  of  tbe 
failure  to  so  present  them.  Hence  tiie  pit* 
sete  forth  a  good  defense  to  the  plaintiffs'  l^ 
tlon. 

Judgment  as  to  the  first  plea  Btttmti- 
Judgment  sustaining  the  demurrer  to  the  tk- 
fendant's  second  plea,  Oled  February  IT.  1^> 
is  reversed,  and  demurrer,  as  to  that  pla. 
orerruled.  pl«a  adjudged  sufficient,  and  cssh 
remanded. 


COX  V.  BRYAN,  ReglitratioQ  Ofltccr.  ct  iL 
(Oonrt  of  Appeals  of  Maryland.    April  S. 
1886.) 

ArpBAt^FBOM  OrrioBR  or  Rsoiaim^'noT— Tnn 
or  TAsaNOw 

1,  The  jurisdlrtfoQ  of  a  coort  to  estenic 
appeals  from  the  officer  of  r^stration  nadef  A« 
im).  c.  673,  {  21,  being  special  and  limited,  x^ry 
ceedings  on  review  most  show  on  tii^  ft.-f 
that  eTerrthiDK  was  done  which  the  law  reqnint! 
aa  the  basis  of  the  coort's  aatbority. 

2.  The  provision  of  Act  1^0,  e.  1173.  (  ^ 
that  an  appeal  from  the  officer  of  regisuiti.' 
mast  be  wtthla  one  week  aft»  tiw  last  day  et 
the  Octobv  ritting.  Is  mandatory. 

On  rehearing.  Overruled. 

For  prlw  report  see  81  AtL  447. 

Argued  before  ROBINSON.  O.  3^  aai 
BRYAN,  BBI8C0B,  McSHSRRY,  FOV- 
LBR.  ROBERTS,  PAGB,  and  BOTD,  iJ. 

PAOB,  J.  The  appdUmt  in  soppwt  of  h3 
motitm  for  a  reargument,  sibtIcwb  as  his  flnt 
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reajson  that  tbe  judsmeut  of  this  court  was 
based  "upon  a  point  not  raised  la  the  plead- 
ings below,  the  exceptions  tafeoi,  or  the 
briefs  of  argnmemt  submitted  by  elthw  of 
the  parties  to  the  cause,  hut  solely  by  an  in- 
spection by  the  court  of  certain  Indorsements 
upon  the  petition,  set  forth  In  the  record, 
whereas,  by  an  Inspection  of  the  docket  en- 
tries in  the  case,  It  appears  that  dur  petition 
and  affidavit  was  filed  In  the  court  below  on 
the  20th  day  of  October,  1894,  which  was 
within  one  we^  after  the  IStfa  day  of  Octo- 
ber, IS&i,— the  final  day  of  tbe  October  set- 
tlni;  of  the  officer  of  registration."  It  is  true, 
the  words,  "Filed  Oct  20th,  1894,"  do  appear 
ainouK  the  docket  entries,  but  they  cannot  be 
held  to  designate  the  time  of  the  fillus  of  the 
petition,  which  forms  tbe  basis  of  the  appel- 
lant's complaint.  The  record  clearly  shows 
that  on  the  2eth  Octc^er.  1894.  the  state's 
attorney  agreed  that  no  advantage  should  be 
takeu  "of  the  fact  that  the  foregoing  peti- 
tion {that  is,  the  appellant's]  was  not  filed 
within  one  week  from  the  last  day  of  the 
sitting  of  the  registration  officer."  On  the 
27th  October  the  judge  ordered  that  the  peti- 
tion be  filed  as  of  the  22d  October,  and  on 
the  30th  Octobw  It  was  actually  filed.  If 
"our  petition"  was  actually  filled  on  the  20th 
October  as  the  appellant  seems  to  desire  us 
to  determine,  It  is  not  in  the  record,  forms 
no  part  of  this  proceeding,  and  this  court 
can  take  no  notice  of  It  wliatever.  We  are 
unable  to  determine  upon  what  ground  the 
action  of  tbe  learned  judge  below  was  based. 
Tbe  record  only  discloses  the  fact  that  the 
petition  was  "dismissed,"— whether  because 
the  appeal  was  not  in  time,  or  for  other  rea- 
sons. It  does  not  appear.  Certain  it  Is  tlial 
one  B.  F.  Dement,  who  appears  to  have  been 
summoned,  moved  to  dismiss  because  the 
appeal  was  not  taken  In  time.  The  state's 
attorney  and  the  petitioner  entered  objection 
to  the  leave  granted  by  the  court  to  Dement 
to  file  this  motion,  but  this  was  overruled, 
and  thereupon  the  petition  was  dismissed. 
So  tlutt,  whether  the  court  committed  an  er- 
ror In  permitting  Dement  to  file  his  motion 
or  not,  It  appears  the  point  was  raised  be- 
low, and.  for  all  that  the  record  shows, 
might  have  formed  the  sole  reason  which 
induced  the  learned  Judge  to  dismiss  the  pe- 
tition. However  this  may  be^  we  do  not 
think  it  was  necessary,  In  order  to  maintain 
the  Judgment  In  this  court,  to  determine 
whether  the  point  was  raised  below,  or  by 
counsel  tu  argument  here.  The  jurisdiction 
of  tbe  judge  to  entertain  appeals  from  the 
officer  of  registration  is  special  and  limited, 
and  distinct  from  and  not  embraced  by,  his 
general  authority;  and,  where  such  Juris- 
diction is  conferred  by  act  of  assembly  on 
any  tribunal,  Its  power  to  act  as  It  has  done 
must  appear  upon  the  face  of  the  proceed- 
ings. If  these  proceedings  are  brought  to 
this  court  for  review.  It  must  appear  that 
everything  has  been  done  "which  the  law  re- 
quired as  the  basis  of  the  authority  that  has 


been  exercised,"  and  to  such  an  inquiry  the 
ninth  section  of  article  5  of  the  Code  has  no 
application.  Boarman  v.  Patterson,  1  Gill, 
381;  Coward  t,  DlUluger,  66  Md.  61, 

2.  The  appellant,  In  his  motion,  strenuous- 
ly Insists  that  the  time  prescribed  In  the  act 
of  1890  for  appealing  from  the  register  is  di- 
rectory, and  not  mandatory,  and,  not  being 
Jurisdictional,  can  be  waived.  We  hare  ex- 
amined all  the  authorities  to  which  we  liave 
been  referred.  They  announce  a  principle 
often  maintained  by  this  court,  and  one 
which  we  do  not,  in  this  case,  in  any  wise 
mean  to  Impugn.  It  was  clearly  stated  in 
the  case  of  State  v.  Commissioners  of  Balti- 
more Co.,  29  Md.  622.  In  these  words:  That 
"where  the  duty  prescribed  is  of  a  public 
nature,  and  intended  for  the  public  braefit, 
and  is  directed  to  be  performed  within  a 
specified  time,  courts  have  adopted  as  a  gen- 
eral rule  in  the  construction  of  statatM  that 
they  are,  In  respect  to  tbe  time,  to  be  re- 
garded as  directory  merely,  unless,  from  the 
nature  of  the  act  to  be  perf(»*med,  or  the 
language  employed  In  the  statute,  it  plainly 
appears  that  the  designation  of  time  was 
Intended  as  a  Umitatloa  of  power."  Now, 
we  are  of  the  opinion  that  both  from  the  na- 
ture of  the  act  to  be  p^ormed,  and  from 
the  language  of  the  twenty-first  section  of 
chaptn-  573  of  the  Acts  of  1890,  the  time 
prescribed  within  which  appeals  from  the 
register  must  be  taken  Is  a  limitation  upon 
the  right  of  the  party  appealing,  and  upon 
the  Judge  to  whom  the  appeal  Is  taken.  The 
registration  laws  passed  tn  pursuance  of  the 
fifth  section  of  article  1  of  the  constitution 
of  the  state  have  a  far  wider  scope  than 
simply  to  conserve  private  rights.  They  are 
of  the  utmost  Importance  to  all  the  citizens 
of  the  stata  One  of  the  great  objects  sought 
to  be  attained,  as  well  by  the  framers  of  the 
constitution  as  by  the  legislature,  manifest- 
ly, was  the  securing  of  fair  and  honest  eleo 
tlons  by  means  of  a  system  of  registration 
of  voters.  This  statute  must,  "then,  be  con- 
strued by  tbe  courts  In  the  light  of  this  mani- 
fest legislative  Intention,  and  all  Its  direc- 
tions to  and  requirements  of  the  officers  who 
are  to  execute  it  must  be  regarded  as  Im- 
portant, and  as  having  this  object  In  view." 
Mlncher  v.  State,  66  Md.  227,  7  Atl.  451. 
In  order  to  secure  this  object,  the  legislature, 
by  this  twenty-first  section,  has  thrown  wide 
open  the  right  of  appeal  from  the  action  of 
the  register.  Not  only  is  it  given  to  the  per- 
son applying  for  registration,  but  to  "any 
person  who  thinks  himself  aggrieved,"— that 
Is,  to  any  person  who  thinks  the  register  has 
acted  improperly,— and  the  applicant  himself 
need  not  be  made  a  party.  But  while,  by 
the  terms  of  the  act,  the  right  of  appeal  Is 
thus  made  so  extended,  and,  in  consequence, 
likely  to  become  a  means  of  oppression  and 
wrong  tn  the  hands  of  designing  persons, 
whereby  citizens  could  be  deprived,  at  par- 
ticular elections,  of  their  right  of  franchise, 
the  legislature  has  carefully  <uidj-wla^3r  «- 
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pressed  the  terms  upon  ^nich  the  appeal 
nuiy  be  taken.  It  must  be  after  the  final 
day  of  the  October  slttlnfi  (Tlcer  t.  Thomas, 
74  Md.  346,  22  Atl,  402),  and  within  one  week 
thereafter.  The  clanse  Is  not  thrown  In 
"parfflithetlcally,"  but  Is  In  the  very  para- 
graph end  sentence  by  which  the  right  Is 
conferred,  and  forms  one  of  the  terms  upon 
which  It  may  be  exercised.  It  Is  not  a  model 
regulation,  as  waa  the  case  In  Ayers  t.  Wat- 
son, 113  U.  S.  594,  e  Snp.  Ct  641,  but  Is  so 
Interwoven  with  the  authority  granted  as  to 
form,  in  Itself,  a  part  of  it.  It  was  Intended 
for  the  protection  of  the  public,  as  well  as 
of  the  rights  of  the  indlTidual  citleen,  and 
such  requisitions  are  always  construed  to  be 
mandatory.  French  t.  Edwards,  13  Wall. 
511;  Lyon  v.  Alley.  130  U.  8.  177,  185,  9 
Sup.  Ct  480.  In  Plummer  t.  Wllsm,  73  Md. 
474,  21  Atl.  322,  It  was  h^d  that  "an  excep* 
tloD  prepared  and  signed,  with  appeal  taken 
long  after  the  expiration  of  the  fire  days, 
gives  this  court  no  jarisdIctl<Hi  to  hear  and 
decide  the  case."  There  the  words  of  the 
statute  are,  "All  such  appeals  shall  be  taken 
withinflredays."  In  this  case  the  words  are, 
"He  shall  have  therighttoappealforthwith," 
etc.,  "by  petition,"  etc,  "within  one  week 
after  the  final  day  of  the  October  sitting  for 
revision."  In  the  Sontherlaud  Case,  74  Md. 
326,  22  Atl.  137,  no  qnestion  as  to  time  with- 
in which  the  appeal  should  be  taken  was 
i-alsed  In,  or  considered  by,  this  court  In 
Ticer  T.  Thomas,  74  Md.  34S,  22  AtL  402,  It 
was  htid  that  an  appeal  taken  prior  to  the 
final  day  for  revision  was  premature,  and  the 
circuit  court  was  without  Jurisdiction  to  hear 
it  In  the  opinion  filed  In  that  case  are 
these  words:  "Now,  whilst  the  clause  pro- 
viding for  an  appeal  authorizes  the  appeal 
to  be  taken  forthwith,  it  most  In  ordinary 
fairness  to  the  ol&cet  of  registration,  hare 
meant  forthwith  upon  a  final  decision  or  ac- 
ticm,  and  within  one  we^  after  the  last  Bit- 
ting In  Octobw." 

There  Is  no  error  In  the  form  of  the  Judg- 
ment of  this  court  The  Judge  below  dis- 
missed the  petition,  and,  being  of  opinion  he 
was  correct  In  so  doing,  we  affirm  his  Judg- 
ment.  Moti<Hi;for  rehearing  orerruled. 


PRESIDENT.  ETC.,  OF  BALTIMORE  ft 
P.  TURNPIKE  ROAD  t.  BALTI- 
MORE,  C.  &  E.  M.  P.  R.  CO. 
(Conrt  of  Appeals  of  Maryland.   April  19, 

1895.) 

Emihbkt  D0XAT5— Co^dbhita.tion  or  Frinchiss. 

Act  1894.  e.  162.  authorizing  a  street- 
railway  company  to  acquire  tor  condemnatioD  an 
easement  In  tile  roadway  oi  a  tompike  com- 
pany, for  the  operation  of  its  railway,  la  not  un- 
constitational,  In  that  it  violates  the  obligation 
of  contracts,  as  corjwrations  hold  thdr  fran- 
chiaes  subject  to  the  right  of  eminent  domain. 

Appeal  from  drcnlt  court  Baltimore  coun- 
ty. 

Action  by  the  president  manages,  and 


company  of  the  Baltimtm  ft  Predertckstown 
Turnpike  Road  against  the  Baltimore,  Catons- 
TiUe  ft  Bllicott's  Mills  Passenger  Balltuaii 
Company.  There  was  a  decree  for  iiefe&d- 
ant,  and  plalntUC  appeals.  Affirmed. 

Argued  before  ROBINSON,  a  J.,  and  BRI- 
AN, McSHBRRT,  BRI8G0B,  and  ROB- 
ERTS, 33. 

David  G.'McIntosh  and  Arthur  W.  Bfaetaffl, 
for  appellant  HL  I.  D.  Groas,  Hilton  W. 
Ofltatt,  and  Qeo.  D.  Pennlman,  for  appdlee. 

BRTAN,  J.  By  the  act  of  1S94  (chapter 
162),  the  legislature  granted  to  the  Baltimore. 
Oatonsvllle  ft  Elllcott's  Mills  Fass^ger  Rail- 
road Company  the  right  to  use  electricity  u 
a  motive  power  on  its  railway  between  Balti- 
more <dty  and  Gatonsvllle,  and  on  an  exten- 
sion of  it  thereafter  to  be  made  to  Elllcott 
City.  By  the  same  act  this  corporation  wu 
empowered  to  ctHistmct  and  c^>ttat£  double 
pasBsenger  railway  tracks  on  the  turnpike  of 
the  preddent,  managers,  and  company  of  tlie 
Baltimore  ft  Frederlckstown  Turnpike  Road, 
with  power  to  alter  its  grade,  and  to  chan^t 
the  location  of  the  tracks  which  It  alread; 
had  on  the  turnpike.  And  the  two  corpors- 
tlons  were  authorized  to  agree  npon  the  terms 
and  conditions  on  which  these  rights  shoolt! 
be  exercised;  and.  In  case  they  ahoold  ftiil  to 
agree,  the  railroad  company  was  empowereil 
to  acquire  the  necessary  easement  and  estax 
by  condemnation  proceed Inga.  It  Is  well 
known  and  it  Is  stated  in  the  proceedings  tn 
this  case  that  by  virtue  of  a  cootzact  witb 
the  turnpike  company,  a  passenger  borae  rail- 
way had  be^  maintained  and  operated  for 
many  years  on  the  t>ed  of  the  turnpike  be- 
twe^  the  city  of  Baltimore  and  Catonsville. 
It  does  not  seem  to  be  controverted  that  tbe 
property  of  the  corporation  which  originally 
owned  this  hone  railway  was  sold  under  a 
foreclosure  proceeding,  and  that  the  present 
app^lee  (under  a  slight  change  of  name)  Ms 
been  invested  witb  all  Its  rights,  propextj. 
and  duties,  and  subjected  to  all  its  obUga- 
tlons.  Tbe  appellee  has  r>-osecnted  ooodein- 
nation  proceedings;  and,  in  dae  coarse^  the 
Jury  have  fotmd  and  assessed  damages  under 
their  Inquisition.  Without  entralng  minute- 
ly into  details,  it  Is  sufficient  to  state  tbat  tbe 
appellant  filed  a  bill  In  equity,  in  which  it  al- 
leged that  the  above-mentioned  act  of  assnn- 
bly  is  contrary  to  the  constltutfon  of  the 
United  States;  and  It  prayed  that  tiie  appellee 
shotild  be  enjoined  from  proceeding  under 
the  inquisition,  and  from  proaecnting  ant 
proceedings  whatsoever  by  way  <^  condenua- 
tI<Hi  to  acquire  any  easement  or  estate  in  tbe 
turnpike  road.  The  drcnlt  coust  sostalnef 
the  right  of  condemnation,  and  tSie  ai^eUtai 
took  Its  app»L 

The  turnpike  company  was  chartered  by 
tiie  act  of  1804  (chapter  51);  and.  under  tti» 
act,  it  constructed  Its  turnpike  road,  and  bu 
(^»^ted  and  maintained  it  from  the  time  o! 
its  construction  to  the  present  day.  There 
can  be  no  doubt  that  tlw  charter  U  a  contnn 
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between  tbe  legislatare  and  the  corporation, 
which  is  onder  the  protection  of  the  constltn- 
tlon  of  the  United  States;  and  the  same  may 
be  said  of  the  contract  made  with  the  prede- 
cessor of  the  appellee  In  reference  to  the  con- 
struction of  the  bane  railroad.  The  legisla- 
ture has  no  power  to  amend,  alter,  or  Impair 
any  stipulation  In  either  of  these  contracts. 
They  must  all  be  preserved  tuTii^ate  In  th^r 
original  Integrity.  If  the  act  of  assembly 
infringes  any  right  granted  by  the  appellant's 
charter,  or  releases  any  stipulation  ctmtalned 
In  the  CMitract,  It  must  to  that  extent  be  de- 
clared null  and  rold.  And  it  has  be^  de- 
clared by  this  court  that  there  is  no  differ^ce 
In  principle  tietweeu  a  law  that  In  terms  Im- 
pairs the  obligation  of  a  contract  and  one 
that  produces  the  same  effect  In  the  construc- 
tioD  and  practical  execution  of  It.  Chesa- 
peake &  O.  Canal  Co.  t.  Baltimore  &  O.  B. 
Co.,  4  Gill  &  J.  109.  In  the  same  case,  at 
tiages  144  and  145,  It  was  said  that  a  fran- 
chise, a  corporate  right  to  select  and  acquire 
land  for  the  authorized  purposes  of  the  cor- 
poration, is  property.  "It  is  au  incorporeal 
hereditament,  not  a  legal  title  to  the  land 
itself,  not  a  mere  capacity  ra*  faculty  to  ac- 
quire and  hold  land,  such  as  every  indlTldual 
possesses;  bat,  In  addition  to  such  capacity, 
It  is  a  right  or  prlTllege— a  portion  of  the 
eminent  domain  vested  in  the  corporation— 
to  acquire  the  legal  title  to  land  subjected 
by  the  grant  to  Ita  will,  and  thus  to  convert 
the  iucorporeal  Into  a  corporeal  hereditament, 
and,  after  the  franchise,  to  choose  and  con- 
demn land  for  any  particular  pnbllc  purpose, 
tliat  portion  of  the  eminent  domain  granted 
and  subsisting  In  one  corporation  cannot  be  be- 
stowed upcu  another,  to  the  prejudice  of  the 
former  grant;  nor  can  any  other  legally  ac- 
quire any  such  right  of  way  or  title  to  the 
land  over  which  tl^  franchise  extends,  as 
will  hinder  the  former  corporation  in  the  ex- 
ei-cise  and  enjoyment  of  its  franchise."  There- 
fore the  legislature' could  not  take  away  from 
the  appellant  the  unrestricted  right  to  the 
control  and  nse.o^  its  road,  and  donate  any 
portion  of  this  nght  to  the  appeUee.  But 
there  Is  a  vital  esaoitlal  and  paramount  pow- 
er belonging  to  the  state  which  has  never 
been  surrendered  to  the  general  government, 
and  which  Is  not  limited  or  embarrassed  by 
any  consldetatlons  Inferior  to  a  regard  for 
the  public  welfare.  It  Is  the  right  of  eml- 
neirt  domain,  or  the  right  to  take  private 
property  for  the  public  use,  with  Just  compen- 
sation previously  paid  or  tendered  to  the 
owner.  The  legislating  has  the  right  to  de- 
termine when  private  property  shall  be  thus 
taken;  and  the  duty  devolves  on  the  comts 
to  protect  the  rights  of  the  owner  by  en- 
forcing Just  compensation  before  It  Is  taken. 
Whatever  doubts  may  have  existed  at  one 
time  on  the  question,  and  it  Is  probable  they 
did  not  exist  when  the  case  of  the  canal  com- 
pany was  decided,  It  is  now  settled  by  au- 
tliority  which  this  court  Is  boimd  to  obey  that 
"the  grant  of  a  franchise  Is  of  no  higher  or- 


der, and  confers  no  more  sacred  title,  than  a 
grant  of  land  to  an  Individual;  and,  when 
public  necessities  require  it,  the  one  as  well 
aa  the  oth^  may  be  taken  for  public  purposes 
on  making  suitable  compensation;  nor  does 
such  an  exercise  of  the  right  of  eminent  do* 
main  Interfere  with  the  inrlolabiilty  of  con* 
tracts."  Bridge  Co.  v.  DIx,  6  How.  607; 
Ricbmond,  F.  &  P.  R.  Co.  v.  Louisa  R.  Co., 
13  How.  83.  Ab  was  natural  and  proper, 
these  decisions  have  been  followed  in  the 
opinions  delivered  by  the  state  courts.  We 
forbear  to  cite  any  of  them.  Inasmuch  as  wc 
consider  that  the  federal  authority  marks  out 
the  course  for  us  to  follow.  Independently  of 
any  other  consideration.  It  has  been  said  by 
the  supreme  court  that  the  power  to  take 
private  property  for  public  tiae  "reaches  back 
of  all  constitutional  provisions."  Pumpelly 
r.  Green  Bay  Ga,  13  Wall.  1T&  It  has  also 
been  said  on  this  subject  that  a  grant  made 
for  one  public  purpose  must  yield  to  another 
more  urgent  and  important.  Of  course,  It 
rests  with  the  legislature  to  determine  when 
the  necessity  arises  for  making  one  public 
purpose  subordinate  to  another  which  it  re- 
gards as  of  a  higher  degree  of  utility.  It  is, 
of  course,  not  h^d  by  any  court  that  the  leg- 
Islatare  can  bestow  the  property  of  any  per- 
stm,  natural  or  corporate,  upon  another,  but 
that  private  property  cannot  be  exempted 
from  the  supreme  right  of  eminent  domain, 
on  the  ground  that  it  is  held  by  a  chartered 
right.  And,  ot  course  the  same  must  be  said 
In  cases  where  It  Is  held  by  virtue  of  a  pri- 
vate contract  We  therefore  feel  obliged  to 
hold  that  the  act  of  18£>4  (chapter  1G2)  consti- 
tutionally conferred  <m  the  appellee  the  right 
to  condemn  the  corporate  pn^rty  and  fran- 
chises of  the  appellant,  including  such  as 
were  embraced  within  the  scope  of  the  con- 
tract In  reference  to  the  horse  railway. 

The  statute  law  prescribes  the  mode  In 
which  the  condemnation  must  be  pursued. 
After  the  inquisition  has  been  reduced  to 
writing,  and  signed  and  sealed  by  the  Jury, 
it  is  required  to  be  returned  to  the  circuit 
court  of  the  county,  which  la  tnvrated  with 
the  Jurisdiction  to  confirm  it  or  to  set  It  aside. 
The  value  of  the  appellant's  property  and 
franchises  will  be  very  greatly  diminished 
by  the  proceedings  under  this  act  of  assem- 
bly; but  for  the  Injury  thus  done.  Including 
all  damage  which  may  be  sustained  by  the 
seizure  of  Its  property,  and  any  loss  which 
may  arise  frcnn  an  Impairment  of  the  value 
of  its  contract  rights,  It  Is  the  duty  of  the 
Jury  of  Inquisition  to  assess  adequate  com- 
pensation. The  whole  proceeding  is  subject 
to  the  power  and  control  of  the  circuit  court, 
which  is  the  tribunal  appointed  by  the  law 
to  afford  redress  where  Injustice  has  been 
committed  by  the  Jury.  It  is  also  Its  duty 
to  see  that  the  Inquisition  is  regularly  and 
properly  conducted,  and  that  the  rights  of 
the  parties  are  duly  protected.  It  Is  not  com- 
petent for  any  other  court  to  exert  this  Juris- 
diction. It  is  held  that,  where  the  law  ,Ia 
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coDstltutlonal  under  whl(±  oondem nation  Is 
soucht.  a  court  of  eqnltj  bos  no  power  to  ar- 
rest the  proceedings  by  Injunctioni  because  a 
special  tribunal,  establtebed  for  superrlstag 
tbe  exercise  of  tlie  rtgbt  of  eminent  dcHnain, 
to  which  alone  the  pover  has  been  granted  to 
hear  and  determine  all  questions  which  can 
arise  regarding  tlw  inquialtloa.  Railroad  Co. 
T.  Patt^son,  ST  Md.  125;  unreported  case  of 
Same  v.  Keerl,  decided  at  the  same  time; 
CumlMrland  &  P.  R.  Oo.  t.  PenusylTanla  R. 
R.,  57  Md.  267.  We  tblnl:  that  tbe  decree  be- 
low ought  to  be  affirmed.   Decree  afllxmed. 


YOUNG  et  al.  t.  CORAY  et  al. 
(Supreme  Court  of  PennsylTania.    April  29, 
1895.) 

FowsB  or  Attorskt—Rslkasb  op  Judohetvt. 
Jadsment  creditors  gave  a  letter  of  at- 
torney authorizing  the  execution  for  them  of 
releases  of  their  judgmcat  liens  on  certain  of 
their  debtor's  laod,  wheneTer  he  desired  to  sdl 
tbe  same,  providing  the  proceeds  ahonld  be  ap- 
plied on  a  mortgage  debt  prior  to  their  judgment 
liens.  Heut,  that  where  the  price  of  the  land 
paid  by  a  purchaser  was  applied  on  the  mort- 
gage debt,  and  the  atbmiey  agreed  to  release 
the  land  from  the  liens,  tbe  lienors  cannot  bare 
the  land  subjected  to  their  liens  on  tbe  ground 
that  no  release  was  in  fact  executed,  and  that 
the  attorney's  parol  agreement  to  release  was 
not  authorised  by  tbe  letter. 

Appeal  from  court  of  common  pleas,  Lu- 
zerne county;  Charles  E.  Rice,  Judge. 

Action  of  scire  facias  by  Young  Bros,  ft 
Co.,  now  assigned  to  John  S.  Jenkins,  against 
E.  A.  Coray,  Jr.,  and  another,  executoi'S, 
with  notice  to  All  Lamoreux  and  others, 
terre  tenants,  to  rcTlTO  a  judgment.  From 
a  Judgment  for  All  Lamoreux  and  others, 
terre  tenants,  plalntlfT  appeals.  Affirmed. 

This  case  was  referred  to  a  referee,  who 
found  that  certain  Judgment  creditors  ot  tbe 
defraidant  executors'  testator,  Including  the 
plaintiff's  assignors,  executed  a  letter  of  at- 
torney authorizing  their  attorney  "for  us  and 
In  our  name  to  execute  releases  of  the  lien 
of  our  respective  Judgments"  upon  certain 
lands  of  their  debtor,  whenever  be  should 
desire  to  convey  the  same,  on  condition  that 
the  proceeds  of  the  conveyances  should  be 
applied  up<m  a  mortgage  debt  on  tbe  lands 
prior  to  their  Judgment  liens;  that  the  terre 
tenant  All  Laraor^ux  purchased  and  entered 
a  part  of  the  lands  in  good  faith;  that  tbe 
price  paid  by  him  was  applied  to  the  pay- 
ment of  the  mortgage,  and  that  the  attorney 
agreed  that  the  Judgment  liens  should  be  re- 
leased; and  the  referee  found  as  a  matter 
of  law  that  plaintiff  was  not  entitled  to  have- 
his  Judgment  revived  against  the  land 
bought  by  the  tenant  Lamoreux,  and  that 
Judgment  should  be  entered  in  that  tenant's 
favor.  Exceptions  were  taken  to  the  report, 
wbtch  were  overruled  by  the  court,  and 
Judgment  directed  In  accordance  with  the 
referee's  findings. 

Plaintiff  assigned  as  error:  First,  that  the 
court  erred  In  overruling  plaintiff's  excep- 


tion to  the  referee's  report;  that  tbe  r^eree 
erred  in  not  finding  as  a  matter  of  law  that 
under  the  letter  of  attorney  tbe  land  cooM 
not  be  released  from  the  lien  of  plaSntifa 
Judgment  unless  a  wrltt«i  tHeue  was  exe- 
cuted In  due  form  by  the  attorney,  and  de- 
livered to  Lamoreux;  and,  seoond,  that  tbe 
ooart  erred  in  overmUng  plaintiff's  exception 
to  tbe  referee's  report;  that  the  ref«ee  erred 
In  conciuding  as  a  matter  of  law  that  If  the 
proceeds  of  the  sale  of  the  lands  were  hi 
fact  applied  in  payment  of  the  mortgage,  the 
purchasers  of  the  land  thereby  became  en- 
titled to  hold  tbe  same  released  from  the 
lien  of  the  Judgments. 

R.  D.  Evans  and  B.  S.  Osbwne,  for  appel- 
lant  O.  R.  Bedford*  for  appelleea. 

PER  CURIAM.  An  aamlnation  of  this 
case  has  satisfied  us  that  th««  was  no  emx 
In  overruling  exceptions  to  the  report  of  the 
learned  referee  and  eoaftrmlng  tbe  same. 
The  assignments  of  wror  are  all  dlimtased. 
Jodgment  afflnned. 


EDISON  GENERAL  ELECTRIC  CO  et  si  t. 
THACKARA  MANUF^G  CO. 
(Supreme  Court  of  Pennsylvania.    April  29, 
IBBS.) 

Fatikts— LicBNSB— Failubb  or  CossiDxunos— 
JoDOMaxT— AsBBseiiBaT  or  OaBtaese 

— VABIA1IO& 

1.  A  Jodgment  for  want  of  anfficioit  affida- 
vit of  defense  will  be  reversed,  for  variance  be- 
tween the  averment  and  ssseasment  of  dam- 
ages, where  tbe  statement  sets  out  diat  tiiere  ii 
due  phiintiff  8  oa  cent  on  the  amount  of  sa!fs 
made  b;  defesoant,  which  he  believes  to  be  $4.- 
000,  and  therefore  claims  on  that  account  tbe 
sum  of  $&71.4S  (more  than  14  per  e^t),  and 
judgment  Is  entered  for  the  latter  sum.  ^ 

2.  Thoufrh  one  who  la  given  a  lionise  to  maa-! 
nfacture  a  patent  is  not  released  from  payjiitt 
royalty  merely  because  the  patent  is  votd.  jH 
he  has  a  defense  of  failure  of  ooomderatira 
where  the  licoisara  fall  to  keep  thdr  aerecmee: 
that  he  and  certain  others  shall  hare  exdu&ve 
ricbts  to  manufacture  the  patented  article,  aod 
other  persons  are  manufactoilnf  wHhimt  paying 
a  royalty. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  tbe  Edison  General  Electric  Com- 
pany and  George  Maltland  against  tix 
lliackara  Manufacturing  Company  for  roy- 
alties. Judgm«it  for  want  of  a  sufHclaa 
affidavit  of  defense,  and  defendant  appesla 
Reversed. 

John  R.  Read,  Silas  W.  Pettlt  and  H.  K 

Gill,  for  appellant 

MITCHELL,  J.  Tbe  plalntitTs*  case  coma 
before  us  In  an  exceedingly  unfavorable 
light  from  the  apparent  recklessnesa  with 
which  facts  are  sworn  to  which  they  should 
have  known  to  be  untrue.  Plaintiffs,  tn  thdr 
statement,  "aver  that  there  Is  Justly  due  to 
them  by  defendants  the  sums  of  $571.43. 
with  Interest  from  October  1,  1K>1;  $.^71.43. 
with  Interest  from  Janoaij  1,  1302:  ^71.4;; 
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Witt  Interest  from  AprU  1,  1802,"— and  four 
otber  similar  qnarteriy  sums  with  toiteraet 
from  latw  dates,  and  tbls  statement  la  sworn 
to.  Tbe  affidavit  of  def«uw  avm  explicitly 
thnt  tbe  defendant  "has  paid  plaintiffs  In 
full,  by  check  which  was  duly  paid,  for  all 
royalties  dne  up  to  the  let  day  of  April,  1802, 
and  baa  plaintiffs'  receipt  therefor,"  and 
plaintiffs  hare  apparently  conceded  tbe  truth 
of  this  defense  by  taking  Judgment  for  the 
Inter  sums  only.  Such  looseneas  Is  not  to  be 
rommended.  When  the  procedure  act  of 
May  25,  1887  (P.  L.  271),  substituted  "a  con- 
cise statement  of  tbe  plahitlff'B  demand"  for 
a  common-law  declaration,  and  tbe  rnle  of 
the  court  below  reqntred  the  statemoit  to  be 
sworn  to,  and,  where  damages  are  capable 
of  liquidation,  to  contain  "an  explicit  aver- 
meot  of  tbe  amount  claimed  to  be  Justly 
due."  these  matters  ceased  to  be  merely 
formal,  and  became  nbatantlal,  with  a  re- 
sulting necessity  to  follow  tbe  troth  of  the 
actual  facts.  Tbls  Jadgment  must  be  re- 
versed for  the  variance  between  tbe  avet^ 
ment  and  the  assessment  of  damages.  The 
statement  sets  out  that  there  is  due,  under 
ttie  agreement  sued  on,  "three  per  centum 
of  tbe  net  wholesale  selling  price  of  the  fix- 
tures, etc.,  manufactured  and  sold  by  defend- 
ants.*' etc.,  and  that  plolatifls  are  "unable  to 
state  tbe  exact  amount  of  royalties  due, 
•  ♦  •  but  believe  that  the  net  wholesale 
selling  price  •  •  •  of  the  devices  cov- 
ered by  the  patents  made  and  sold  during 
each  of  these  seven  periods  amounts  to  $4,- 
000  and  upwards,  and  plaintiffs  therefore 
claim  to  recover  on  tbls  account  tbe  sums  of 
f  :5T1.43,  with  Interest"  from  each  of  the  seven 
quarterly  periods  named.  Tbe  amount  claim- 
ed Is  certainly  not  3  per  cent,  of  the  alleged 
selling'  price,  but  more  than  four  times  that 
much,  and  the  principle  upon  which  such 
result  was  reached  nowhere  appears.  But 
plaintiffs,  upon  the  rule  being  made  absolute 
for  jnd^ent,  abandoning,  as  already  said, 
tbe  first  three  Items  of  their  claim,  assessed 
the  damages  on  the  other  fonr  at  the  full 
sums  daimed,  with  Interest  There  la  noth- 
ing on  the  record  to  anstoln  sncb  an  assess- 
ment. 

Coming  now  to  the  substantlBl  matters  of 
defense  to  tbe  whole  claim,  tbe  affidavit 
avers  that  defendant  has  paid  all  royalties 
due  up  to  April  1,  1892.  and  has  not  since 
that  date  lacnrred  any  llmUllty  for  royaltiaSt 
or  manufactured  any  of  the  articles  luuned 
in  the  acieement.  except  ^ectric  light  fix- 
tures claimed  to  be  covered  by  patoits  Nos- 
259.235  and  294,697.  and,  as  to  these,  that 
tbe  said  patoita  are  wholly  void  and  invalid, 
and  defendant  baa  refused  to  pay  royalty, 
repudiated  the  license,  and  manufactured  in 
hostility  theieto;  and,  forttaer,  that  there  has 
been  a  failure  of  consideration.  In  that  the 
agreement  was  made  on  the  Inducement,  at 
the  time  of  signing,  that  plaintiffs  would  pre- 
vent all  other  parties,  not  members  of  tbe 
Gas  &   Blectrtc   Fixtures  Association  (of 


I  which  defendant  covenanted  that  it  was  and  | 
■  should  continue  a  member),  from  manufac- 
I  taring  or  selling  the  articles  named,  and 
that  i^intiffs  have  not  done  so,  but  that 
I  said  articles  are  made  and  sold  by  other 
parties  named,  not  members  of  the  said  as- 
sociation, and  not  paying  royal^,-  and  tiiere- 
by  defendant  haa  been  unaUe  to  compete  in 
its  business  with  sncb  others  selling  without 
the  payment  of  royalty.  The  merits  of  such 
a  defense  by  a  licensee  have  been  settled  by 
tbls  court  In  Angler  v.  Eaton,  Cole  &  Bum- 
ham  Co.,  98  Pa.  St.  S94,  where  it  was  said 
by  the  present  chief  justice;  "The  right  was 
In  the  nature  of  a  monopoly,  and,  so  long  as 
it  was  enjoyed,  the  defendant  was  bound 
to  pay  tbe  consideration  therefor;  but  when, 
by  reason  of  something  beyond  tbe  com- 
pany's control,  It  was  deprived  of  that  ex- 
clusive rigbt,-~ln  other  words,  when  the  con- 
rideration  failed,  —  why  should  It  be  com- 
pelled to  pay?  •  ♦  •  The  recognized 
principle  applicable  to  such  licenses  is  that 
while  the  patent  is  apparently  valid,  and  the 
licensee  Is  enjoying  the  benefit  of  Its  sup- 
posed validity,  he  Is  bound  to  pay  the  stipu- 
lated royalty,  and  cannot  set  up  as  a  defense 
the  actual  Invalidity  of  tbe  patent;  but  when. 
In  addition  to  the  Invalidity  of  the  patent, 
by  reason  of  a  prior,  outstanding  patent,  it  Is 
shown  that  the  owner  of  the  prior  patent  Is 
asserting  his  exclusive  rights  thereunder  by 
supplying  tbe  market  with  tbe  patented  arti- 
cle, and  the  licensee  und^  the  Invalid  patent 
is  deprived  of  tbe  monopoly  for  which  he 
contracted,  and  In  consideration  of  which  be 
agreed  to  pay  tbe  royalty,  be  may  defend  on 
the  ground  of  actual  failure  of  tbe  oonsldera- 
tlon."  In  the  present  case  the  monopoly  Is 
not  exclusive  In  the  defendant  but  was  to 
be  enjoyed  with  others,  who  were  also  mem- 
bers of  tbe  association,  and  who  also  paid 
royalty.  Tbe  difference  Is  one  of  degree 
only,  not  of  principle.  Subsequent  cases 
have  not  disturbed  these  well-settled  princi- 
ples. In  Hardwick  v.  Galbraltb,  147  Pa.  St 
333,  23  Atl.  451,  it  was  held  that  a  lIccQse 
does  not,  of  Itself,  Import  a  monopoly;  but 
In  the  present  case  It  Is  expressly  set  up  In 
the  affidavit  that  there  was  to  be  a  monopoly 
among  the  members  of  the  association,  all  of 
whom  paid  royalty.  In  Jarecki  Oo.  v.  Hays, 
161  Pa.  St  613,  29  Atl.  lis,  the  pith  of  tbe 
decision  (page  617)  is  that  a  licensee  receiv- 
ing tbe  benefits  must  pay  tbe  fees,  without 
r^ard  to  the  validity  of  the  patent;  and  in 
Hardwick  v.  Qalbraith.  supra,  and  Patter- 
son's Appeal,  99  Pa.  St  S21,  It  was  held  that 
the  licensees  conld  not  set  up  tbe  Invalidity 
of  tbe  patent  as  a  defense,  because  they  had 
agreed  that  the  test  on  that  point  sbonld  be 
an  adverse  declsioo  by  a  court  of  competent 
Jurisdiction.  All  tbese  cases  an  in  entire 
harmony  with  Angler  v.  £:aton.  Cole  &  Burn- 
bam  Ca.  siQHTU  _J 

The  defendant  was  entitled  to  go  to  a  Jo^ 
on  tbe  defense  set  up  In  his  affidavit  Judg- 
ment reversed,  and  procedendo  awarded.  i 
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TENXSYLVANIA  S.  V.  tt.  CO.  t.  SOHUTL- 
KILL  MAV.  00.  et  tl. 
(Supreme  Court  of  Pennflylranla.    April  29, 
1B95.) 

1UlIJtOA.DS— APPBOPRIATIOX  or  LAnDP0Rl>OrBLB 

TA&CK— DisHissAL  or  Bill  titbout  Prnldicb. 

A  bill  bj  a-iiDgle  trick  railroad  company, 
«.'hldi  eeeka  to  appr^krlate.  tor  the  purpose  of 
douUe  tracking  its  road,  &  atrip  of  land  belong- 
in?  to  a  navlgatioE  company,  and  leaaed  to  a 
railroad,  to  enjoin  defendants  from  interfering 
witb  ^laintifiTs  entry  thereon,  ikouU  be  dismiss- 
■eil,  wtthoot  prejudice,  where  It  wffB  filed  when 
pIflintiS  woB  Dot  engaged  in  laying  a  second 
track,  and  no  necessi^  for  its  occunancy  of  the 
Jacd  for  that  purpose  U  arerred  or  ahown. 

Appeal  from  court  of  common  pleas,  Berks 
■county. 

Suit  by  the  Penusylvanla  Schuylkill  Val- 
ley Railroad  Company  againat  the  Schuyl- 
kill Navigatiou  Couiimny  and  the  Phlladel- 
jpbia  &  Reading  Railroad  Company  for  Id- 
JunctjoD.  The  bill  was  dismissed,  and  plain- 
tiff appeals.  Modlfled. 

rialntlflt  sought  to  appropriate,  for  the  pur- 
pose of  double  tracking  its  road,  a  strip  of 
land  along  its  single  track,  belonging  to  de- 
fendant uarlgatlon  company,  and  by  It  leas- 
.«d  to  the  defendant  railroad  company.  The 
bill  alleged  the  tender  and  filing  of  a  bond 
Tor  condemnation  of  the  land,  and  asked  that 
-defendants  be  restrained  from  preventing 
plalntifTs  entry  on  the  land.  The  court  be- 
low, though  finding  that  uocesslty  for  the 
occupancy  of  the  land  for  the  purpose  of 
double  trackage  was  not  shown,  stated  that 
it  would  not  say  that  the  time  might  not 
Gome  when,  under  a  proper  showing  as  to  the 
necessities  of  the  original  location  of  plain- 
tlflfB  railroad.  Its  growing  requirements  of 
jidditlonal  track  room,  defendant  railroad 
company's  continued  failure  to  make  use  of 
Its  right  to  construct  a  proposed  branch  on 
the  property  In  dispute,  or  an  actual  aban- 
■donment  of  the  public  uses  to  which  it  had 
theretofore  been  subjected,  plaintiff  might 
"become  entitled  to  a  right  of  way  over  tt 

Cyrus  O.  Derr,  for  appellant.  Qeo,  F. 
£aer.  tw  appellees. 

P£R  CURIAM.  The  bill  in  this  case  was 
:filed  more  than  10  years  ago.  The  plalntiCC 
was  not  then  engaged  In  laying  a  second  or 
-double  track  along  the  line  of  Its  railroad, 
nor  does  the  bill  aver  a  necessity  for  the 
-occupancy  of  the  land  In  controversy  for 
that  purpose.  The  learned  judge  of  the  court 
below  held  that  no  such  necessity  was  al- 
leged in  the  pleadings  or  made  to  appear  In 
the  evidence.  He  further  held  that  the  oc- 
cupancy of  the  land  was  Important  to  the 
■defmdants.  In  order  to  the  proper  exercise 
■of  their  corporate  powers  and  privileges,  up- 
on the  facts  as  then  presented.  We  are  hot 
disposed  to  disturb  the  decree  resting  on 
-these  conclusions  further  than  to  make  the 
following  modification:  The  decree  is  modi- 
fied by  adding  thereto  the  words,  "without 


prejudice  to  the  right  of  the  plaintiff  to  n- 
new  its  effort  to  «iter,  under  tbe  right  of 
eminent  domain,  at  neb  time  as  «nch  cntrr 
shall  be  deemed  necessary  (or  tbe  purpose 
of  making  a  contlnnons  double  track  throofh 
tbe  city  of  Reading.  np<m  so  much  laud  u 
may  be  necessary  for  the  purpose.**  As  to 
modified,  tbe  decree  is  affirmed. 


In  re  INGERSOLL'S  ESTATE. 

Appeal  of  THOMAS  et  •!. 
(Supreme  Court  of  Penns^mda.    AgnXl  3l 

W1IJ.S— CONSTHCCTIOII— POWBBS.  | 

Under  a  will  giving  0.  and  F.  eadt  u  ' 

eighth  of  testator's  estate,  to  be  held  in  rnfi 
during  minority,  with  certain  remaiDd«n  if 
either  or  both  died  daring  that  time,  tbe  es- 
tate of  each  on  his  reaching  majority  to  go  !n 
him  in  severalty,  and  giving  power  to  H.  to  ir- 
voke  the  deviees  and  beqQests  to  thoni.  and  ts 
appoint  trusts  for  either  or  both,  deferring  the 
time  for  receiving  the  principal,  or  reducing  the 
estate  to  one  for  life,  with  or  wit^ut  tovo- 
mentary  power  of  appointment,  "and  with  re- 
mainders to  the  persons  who  would  be  eotitM 
if  the  child  as  to  whose  estate  this  power  ii 
exercised  died  owner  of  the  some,"  the  latt 
clause  determines  the  person  to  whom  tbe  rr- 
mainder  shall  pass,  where  H.  revokes  tbe  de- 
vise to  O.,  and  declares  a  trust  for  life  for  ' 
without  ^ving  him  power  of  teatamentarr  ap- 
pointment, or'  without  his  exercising  any  sua 
power  given  him;  and  any  limitation  placed  on 
the  remainder  I17  H,  la  void. 

Appeal  frcHn  wpbans*  fwurt,  Phlladdphis 

county. 

In  the  matter  of  the  estate  of  Ctaailes  Inger- 
soil,  deceased.  John  M.  Thomas  and  Azthir 
Amory,  surviving  trustees  iind»  Uw  will  of 
said  Ingersoll,  appeal  from  so  much  of  tbe 
decree  on  the  account  of  John  U.  Tbouuf- 
acting  trustee,  as  to  share  for  the  benefit 
Charles  Ingerndl  Maury  tcr  Uto,  as  awards 
the  real  estate  owned  by  said  Maury  at  tfce 
time  of  his  death  to  his  broUrn',  F.  F.  Manr, 
absolute  and  In  fee.  AtDnned. 

George  W.  Biddle,  for  appellants.  WilUan 
M.  Meigs  and  JoHm  Samnd,  tar  aj^ptilee 

MITCHELL,  J.  It  is  conceded  that  tbe 
interest  of  Charles  iDgomdl  Manry  In  bli 
grandAther's  estate  did  not  pass  to  him  A- 
reetly  in  fee  on  coming  at  age,  under  the  de- 
vise in  the  letter's  will,  Imt  was  changed 
der  the  proviso  giving  Mrs.  Hutchinson  tbe 
power  to  revoke  the  devise,  and  malEe  oem 
appointments  or  trusts  as  to  the  shares  of  tbe 
two  grandsoiu.  The  simplest  way,  therefore, 
of  getting  to  tbe  question  raised  in  this  case, 
is  to  ascertain— First,  what  was  the  state  of 
facts  or  circumstances  existing  at  the  deaC 
of  C.  I.  Maury;  eecoDdly,  what  was  Mn. 
HutchluBon  authOTlased  by  ber  father's  will  to 
do  In  such  contingency;  and,  thirdly,  wliat 
bad  she  actually  done. 

First  G.  I.  Maury  was  of  fnll  age,  nnma'-- 
rted,  and  without  descendants.    His  heir  an-l 
next  of  kin,  who,  in  tbe  laneoage  of  bL> 
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8rranafatber*s  will,  "would  be  entitled  If  he 
had  died  owner  of  tbe  estate,"  was  bis  broth- 
er. Francis.  C.  I.  Manry  left  a  will,  which 
was  held  by  the  learned  court  below  to  be  a 
valid  exercise  of  a  power  of  appointment  as 
to  personalty;  and  this  adjudication,  not  be- 
ing objected  to,  must  be  taken  to  be  correct 
for  tbe  purposes  of  this  appeal.  None  of  these 
facts  is  disputed. 

Secondly.  Ur.  Ingersoll's  will  gave  each  of 
bis  grandsons  a  fee  In  one-elgbth  of  his  estate, 
the  two  parts  to  be  held  together  in  trust  dur- 
ing the  minority  of  tbe  grandsons,  with  cross 
rcmalndera  In  case  of  the  death  of  either  dur- 
InfT  minority  and  without  issue,  and  remain- 
der over  If  both  bo  died,  but,  as  each  arriTed 
at  21,  his  estate  was  to  go  to  him  in  severalty. 
It  Is  Important  to  observe  that  there  Is  no 
indication  anywhere  In  the  will  that  the  es- 
tates were  to  be  joint  or  in  common.  But, 
as  the  testator  was  somewliat  advanced  in 
years,  and  his  grandchildren  Infants,  he  gave 
his  daughter  Mrs.  Hutchinson  power  to  re- 
volve the  devises  and  bequests  to  them,  and 
to  appoint  trusts  for  either  or  both,— first, 
deferring  the  Une  for  the  receiving  of  the 
principal;  or,  secondly,  reducing  the  estate 
to  one  for  life  without  right  of  anticipation 
or  subjection  to  creditors;  and,  lastly,  with 
or  without  testamentary  power  of  appoint- 
ment There  is  a  further  power  of  revoca- 
tion and  new  appointment,  which  is  not  ma- 
terial to  this  case.  These  are  all  the  powers 
*liat  are  given  to  Mrs.  Hutchinson,  and,  while 
they  are  very  large,  they  do  not  include  any 
authority  to  direct  the  disposition  of  the  es- 
tate of  either  grandscm  after  his  deoth.  On 
tbe  contrary,  this  Is  expressly  provided  for  by 
the  testator  himself  In  the  next  part  of  the 
same  sentence,  when,  after  giving  his  daugh- 
ter power  to  grant  or  withhold  a  testamen- 
tary power  of  appointment,  he  continues, 
"And  with  remainders  to  tbe  persons  who 
would  be  entitled  If  the  chUd'  as  to  whose  es- 
tate this  power  Ib  exercised  died  owner  of 
tbe  same."  It  is  manifest  that  the  testator 
did  not  Intend  that  the  estates  of  his  grand- 
sons should  be  fettered  beyond  thebr  respec- 
tive lives.  As  they  were  young  when  his 
will  was  written,  and  their  future  devel- 
opment and  circumstances  uncertain,  he  dele- 
gated his  discretion  during  th^r  infancy  to 
bis  daughter.  In  whose  Judgment  he  had  con- 
fidence. If  she  should  not  exercise  this  dis- 
cretionary power,  each  gi-andson,  on  attaining 
his  majority,  would  come  into  full  possession 
of  his  estate  at  once,  tmder  the  direct  gift  of 
the  testator's  wUl.  If,  however,  the  time  of 
enjoyment  was  deferred,  or  a  trust  created 
by  Mra.  Hutchinson  as  to  either  (and  It  is  to 
be  noted,  as  already  said,  that  they  are  treat- 
ed throughout  both  the  will  of  Mr.  IngenK^ 
and  the  deed  of  Mrs.  Hutchinson  as  separate), 
then  the  remainder  was  to  go  to  the  persons 
^vho  would  be  entitled  if  the  child  died  own- 
er of  the  estate.  Such  remainder  would  be- 
come effective  only  in  case  Mrs.  Hutchinson 
withheld  the  power  of  testamentary  appoint- 


ment, or  In  case  such  poww,,  though  given, 
was  not  exercised.  In  either  contingency  the 
testator  himself  directed  to  whom  the  re- 
mainder should  go.  He  was  an  experienced 
lawyer,  and  he  had  probably  observed  that, 
while  the  prudence  and  fraught  of  age  are 
a  valuable  protection  to  the  young,  yet  the 
wisest  can  see  but  a  little  way  Into  the  fu- 
ture, and  the  attempt  to  guide  the  course  of 
events  too  for  ahead  not  infrequently  causes 
more  kws  than  letting  the  future  take  care 
of  itself.  Whether  this  was  the  testator's 
thought  or  not.  It  is  plain  that  he  did  not 
contemplate  that  his  control,  either  direct  or 
delegated,  should  oontlnue  beycnd  the  life  of 
each  grandson. 

Thirdly.  Mrs.  Hutchinson,  in  the  exerdae 
of  her  power  under  the  will,  revoked  the 
devise  to  her  nephew  C  L  Maury,  and  de- 
clared a  spendthrift  trust  for  life  for  him. 
with  a  power  of  testamentary  appointment  In 
case  be  left  no  descendants  surviving,  and,  If 
he  should  leave  descendants,  or  fall  to  exer- 
cise bis  power  of  appolntmmt,  then  remain- 
der, In  the  language  of  h&:  father's  will,  to 
the  persons  who  would  be  entitled  to  take  if 
said  child  died  owner  thereof.  To  this  decla- 
ration of  ti-ust.  however,  she  added  a  proviso 
"that  to  tbe  extent  it  Is  lawful  for  me  to  do 
80,  and  only  to  that  extent,  I  direct  that  any 
share  of  said  principal  passing  by  virtoe  of 
said  child's  decease  to  bis  brother,  Francis 
F„  shall  be  held  by  said  trustees  upon  the 
same  trusts  •  •  •  hereinafter  directed  by 
me  as  to  the  original  share  ot  said  Francis 
F."  From  what  has  been  already  said  under 
the  second  head.  It  follows  that  this  limitation 
was  in  excess  of  the  power  g^ven  by  testa- 
tor's will.  G.  L  Maury  having  exercised  bla 
power  of  testamentary  appointment  as  to  his 
personalty,  only  his  real  estate,  at  his  death, 
passed  to  his  brother,  Francis,  directly,  under 
his  grandfather's  wlU*  free  ot  all  trusto.  De- 
cree affirmed. 


In  n  INOBRSOLL'S  BSTATS. 
Appeal  of  BiAUBT. 

(Supreme  Court  of  Pennsylvania.    April  29, 

1895.) 

Conversion— Bt  Acts  op  Trcstbk. 

Sales  and  purchases  of  real  estate  by 
trustees  who  are  given  power  by  testator  to  sell 
and  convey  all  or  any  part  of  his  estate  or  prop- 
er^ which  they  may  hold  ander  Ma  will,  and  to 
purchase  real  estate,  and  sell  it,  work  conver- 
dons  from  realty  to  personalty,  and  vice  versa. 

Appeal  from  orn^uuis'  court,  PhUnddphla 

county. 

In  the  matter  of  the  state  of  Charles  Inger- 
soli,  deceased.  From  so  much  ot  tbe  decree  on 
the  account  of  John  M.  Thomas,  acting  trustee, 
as  to  the  share  for  the  benefit  of  Oharlea 
Ingersoll  Maury  for  life  as  held  that  money 
invested  by  tbe  trustee  In  real  estate  sale  re- 
mained  personalty,  Frands  F.  Maury  appeals. 
Modified.  ^  I 
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WlUIam  M.  M^kb  and  Jobu  Samoel,  for  ap- 
pellant 

MITCHBLL,  J.  The  wUl  Of  Charles  Inger- 
aoll  gave  bla  tmsteea  very  ample  control  over 
tbe  estate  commiUiKl  to  their  charge,  Includ- 
ing power  to  "sell  and  convey  all  or  any  i>art 
of  my  estate  or  property  which  they  may 
hold  under  this  will,"  and,  with  the  con- 
sent of  the  cestui  que  trust,  to  "purchase  real 
estate,  and  sell  and  conv^  the  same."  These 
words  show  his  Intention.  The  trusts  be  had 
particularly  In  contemplation  were  for  his 
two  grandsons  during  their  minority,  and 
for  three  married  daughtans.  Tbe  latter  had 
the  prospect  of  many  years  of  life  before 
them,  and  the  trusts,  as  to  them  at  least,  were, 
therefore,  likely  to  be  of  long  duration.  His 
Intent  was  manifestly  to  commit  the  estate  as 
amply  as  possible  to  the  management  and 
discretion  of  the  trustees,  and  In  so  doing  he 
directed  that  they  should  not  be  restricted 
to  such  securities  as  tmsteea  may  be  restrict- 
ed to  by  law,  and  Intended  that  they  might 
OOQT^  from  one  kind  of  property  to  another. 
Mr.  Ingersoll's  will  also  gare  power  to  his 
daughter  Mrs.  Hutchinson  to  revoke  the  de- 
vises to  his  grandsons,  and  to  declare  trusts 
for  their  lives.  In  the  exercise  of  this  powo-, 
Mrs.  Hutchinson  gave  to  the  same  trustees 
"power  to  retain  all  Investments  l^al  or  oth- 
erwise, and  to  Invest  and  change  investments 
whenever  th^  shall  think  advisable,  without 
being  restricted  to  what  are  known  as  'le- 
gal securities/  and  to  sell  and  convey  real 
estate  now  held  or  hereafter  acquired."  This 
language,  as  emphatically  as  that  of  her  fa- 
ther's will,  shows  Sirs.  Hutchinson's  intention 
that  the  trustees  under  her  apiralntment 
should  have  a  power  of  conversion  between 
real  and  personal  estate.  The  power  to  s^ 
tbe  realty  is  express,  and  tbe  power  to  pur- 
chase is  necessarily  Implied  in  the  phrase 
"bereafto'  acquired."  The  will  of  Mr.  Ingei^ 
soil,  being  concerned  cmly  with  the  limitations 
on  tbe  estates,  and  trusts  to  be  declared  by 
her,  does  not  In  terms  give  his  daughter  au- 
thority to  direct  the  trustees  whom  she  may 
appoint  as  to  their  investments.  Whether 
it  should  be  implied  from  the  large  powers  giv- 
en for  the  creation  of  the  trusts  it  Is  not  neces- 
sary to  decide;  tor,  whether  the  authority  of 
the  trustees  of  C.  I.  Maury's  estate  over  In- 
vestments be  considered  ss  arising  from  the 
terms  of  Mr.  Ingersoll's  will,  or  from  the 
language  of  Mrs.  Hutchinson's  deed,  in  either 
case  their  powers  are  derived  from  the  testa- 
tor, and  are  ample  to  change  Investments 
from  personalty  to  realty,  and  vice  versa, 
and  whatever  they  did  in  this  respect  worked 
an  actual  conva^lon  as  effectually  as  If  it 
had  been  done  by  the  testator  himself.  This 
result  not  only  follows  from  the  Intention  of 
the  testator  and  the  transmission  of  powers 
from  him  to  the  trustees,  bat  Is  also  in  aeord 
with  tbe  decisions.  In  Wharton  v.  Shaw,  3 
Watts  ft  S.  Ili4,  the  role  was  thus  expressed 
by  Kennedy,  J.:  "The  estate,  though  real  at 


tile  time  of  the  making  of  the  win,  ss  alao 
at  the  death  of  the  testator,  was  certain!? 
changed  afterwards,  by  the  sale  made  of  it 
Into  po'sooal  estate.  And  being  so  chan^ 
by  an  authority  given  by  the  testator  hlmMi 
in  his  will  te  his  executors,  It  can  no  longer  l« 
considered  real  estate,  unless  from  his  will  k 
clearly  appears  to  have  been  his  Intention  tin: 
the  money  which  might  arise  from  the  sale 
should  be  considered  real  estate,  or  be  agab 
Invested  In  the  purchase  of  other  real  es- 
tate." See,  also.  Lackey's  Estate.  149  Pa. 
St  7,  24  Atl.  78.  The  conversions,  there- 
fore, made  by  the  trustees  from  real  to  per- 
sonal estate,  or  vice  versiL,  In  pursuance  <^ 
their  powers,  during  the  life  of  C.  I.  Maury, 
were  actual  and  legal,  and  upon  his  Aesiih 
such  property  passed  according  to  Its  acml 
status  at  that  time.  The  decree  Is  directed  to 
be  modified  In  accordance  with  this  optnioc 

In  re  INGERSOLL'S  ESTATE. 

Apiieai  of  LINDBNBBRGBB. 
(Sovreme  Court  of  Pnnsylvania.    Afoil  29^ 

isasi.) 

CoirVBRSiox— Wills— Aon  or  Tnins  Pcuon. 

1.  A  wUl  which  merely  gives  troatcei  ponr 
and  discretion  to  convert  real  estate  Into  perwiM- 
alty.  and  vice  versa,  without  giving  any  dlree- 
lion  to  sell,  does  not  of  itself  work  a  eonTernoD. 

2.  Where  a  ground  rent  Is  paid  off  to  tnn- 
tees,  not  by  their  choice  bat  by  that  of  tbe 
groond  tenant,  acting  on  hit  legal  right,  there  is 
no  conversion  to  personalty,  tiion^h  the  trastMs 
had  a  discretion  -to  sell,  there  having  been  no  ex- 
erdse  of  discretion  and  intcDtion  on  their  pan. 

Appeal  from  orphans*  court,  PhOad^phia 
county. 

In  the  matter  of  the  estate  of  Charles  Id- 
gersoll,  deceased.  Prom  so  mnch  of  the  de- 
cree on  the  account  of  Jc^n  M.  Thomas,  sit- 
ing trustee,  as  to  share  for  the  benefit  of 
Charles  IngersoU  Maury  for  life,  aa  held  th.it 
certain  real  estate  had  not  been  converted  in- 
to personalty,  Lillian  Llndenbwger,  In  waose 
favor  said  Maury  had  exercised  bis  power 
of  appointment  as  to  personalty,  appeals. 
Affirmed. 

Frank  R.  Savldge,  for  appellant.  WUIiso 
M,  Meigs  and  John  Samnel,  for  aj^Ilee. 

MITCHELL,  I.  The  first  asslgnmeit  o? 
error,  that  the  learned  eonrt  below  erred  hi 
not  finding  that  the  whole  estate  over  which 
O.  I.  Maury  had  a  power  of  appointment 
passed  by  his  will,  rests  on  the  argnment  that 
by  the  will  of  Charles  Ingnwdl,  or  the  Aeei 
of  declaration  of  trusts  by  Mrs.  HntchfnsoB. 
one  or  both,  the  whole  share  of  O.  L  Maory 
in  his  grandfather's  estate  had  become  per 
sonnlty.  l%^e  Is  nothing  In  either  of  these 
papers  which  will  sostaln  such  contention. 
The  estate  of  Mr.  IngersoU  at  his  death  con- 
sisted of  both  realty  and  personalty,  and  bis 
will  not  only  treats  It  as  such,  bat  contem- 
plates that  It  shall  continue  In  both  forms  as 
he  left  it,  unless  i^nged-^  tbe  tmsteea  nn- 
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der  the  powers  given  them  for  that  purpose. 
The  will  gives  and  deTlses  all  blB  "estate, 
real  and  pwswial,"  on  an  active  anu  contln- 
uiQ£  tmat  with  authority  to  "make  parti- 
tion," to  buy  and  sell  real  estate,  and  "con- 
Tey"  the  same.  The  testator  was  a  lawyer, 
and  must  be  presumed  to  have  used  these 
terms  In  their  proper  legal  sense,  as  appli- 
cable to  real  «state.  There  ts  nowhere  any 
direction  to  s^I,  but  only  a  discretionary 
IK>wer  to  do  BO.  Xothing  In  the  will  Indl- 
t-fltes  an  equitable  conversion,  either  by  op- 
m-Htlon  of  law  or  by  the  IntentiOD  of  the 
testator.  Nor  la  there  any  Buch  effect  to  the 
deed  of  appointment  of  trusts  by  Mrs.  Hutch- 
inson, even  supposing  she  had  authority  to 
direct  a  conversion.  The  estate  as  to  which 
she  appointed  the  trusts  under  the  power  in 
ber  fatiier's  will  consisted  of  both  realty  and 
personalty,  ati'I  her  Intent  was  to  pass  it 
under  the  trust  Just  as  It  was,  with  large 
dlDcretltmary  powers  of  management  and  con- 
version. These  powws  have  been  discussed 
lu  Appeal  of  Maury  (opinion  81ed  herewith) 
31  Atl.  859,  and  need  not  be  enlarged  upon 
here. 

The  other  assignment  of  error  Is  to  the  re- 
fusal of  the  learned  court  below  to  treat  the 
money  representing  the  prlnctpal  of  a  ground 
rent  paid  off  as  pa-sonalty.  The  subject  of 
the  conversion  of  the  estate  of  O.  L  Maury 
ft*om  realty  to  personalty,  or  rice  versa,  by 
the  trustees,  has  been  considered  In  Appeal 
of  Maury,  supra,  and  all  we  need  do  here  Is 
to  point  out  tl>e  distinction  wtaldi  produces 
different  results  In  the  two  cases.  It  was 
tbere  hdd  that  a  sale  and  conversion  by  ex- 
ecutors or  trustees,  under  an  authorl^  In  the 
will,  even  though  merely  discretionary,  was 
equivalent  to  a  sale  by  the  testator,  and  work- 
ed an  actual  and  legal  conversion,  unless  the 
will  showed  the  testator's  Intention  to  the 
contrary.  In  the  present  case  the  element  of 
the  trustees'  discretion  and  Intention  is  want- 
ing. The  ground  rent  was  paid  off,  not  by 
choice  of  the  trustees,  but  by  the  ground  ten- 
ant, by  virtue  of  his  legal  right  The  change, 
therefore,  was  not  the  act  of  the  testator,  tM* 
his  representatives.  The  act  of  a  stranger 
cannot  change  the  property's  heritable  quali- 
ties. It  was  real  estate  in  the  testator's 
bands,  and  passed  as  sndi  by  his  will.  There 
was  no  conversion  by  the  exercise  of  the  pow- 
ers of  the  trustees,  and  the  money  came  Into 
their  hands,  as  trustees  tcr  0.  I.  Maury,  with 
the  quality  of  real  estate,  as  the  rent  had 
been  which  It  represented.  It  remained  so 
until  the  time  of  his  death,  and  was  real  es- 
tate for  the  purposes  of  his  will.  This,  bow- 
ever,  was  the  first  devolution,  and  ended  its 
temporary  quality  as  real  estate.  When  It 
passes  under  the  will  of  bis  grandfather  to 
Frauds  F.  Manry  (see  Appeal  of  Thomas, 
opinion  filed  herewith,  31  Atl.  858),  it  resumes, 
In  his  hands,  Its  normal  character  of  money. 
The  principle  of  this  case,  tbe  contr<dllng  ef- 
fiect  of  the  absence  at  the  trustees'  exercise 
oC  dielr  delcgmted  powtt-,  aistlagnlsbefl  It 


from  the  line  of  cases  of  which  Wharton  v. 
Shaw.  3  Watts  &  8.  124.  and  Lackey's  Es- 
tate, 148  Pa.  St  7,  24  AtL  78.  are  types,  fol- 
lowed In  Appeal  of  Maury,  supra.  Though 
we  have  not  reached  It  by  the  same  process, 
we  are  of  opinion  that  the  result  arrived  at 
by  the  learned  court  below  was  right  De- 
oree  aflli-med,  at  tiie  costs  ot  tbe  appelant. 


ROAT  V.  FRBAR  et  al, 
(Supreme  Court  of  Penosylranla.    April  29, 

1895.) 

Mechanics'  Lisifs— Claim. 
Where  a  mechanic's  lien  was  filed  against 
"a  double  dwelling  house"  as  one  building,  and 
the  evideiR-e  showed  the  structure  to  be  a  block 
of  two  buildinss,  separated  from  cellar  to  roof 
br  a  brick  wall,  and  without  internal  connection, 
the  iien  was  not  enforceable. 

Appeal  from  court  of  common  pleas,  Ln- 
zeme  county;  Cbarlra  K.  KIce.  Judge. 

Scire  fadaa  on  the  application  of  A.  J. 
Roat  against  George  Frear,  owner,  and  Lem- 
uel Garrison,  contractor,  upon  a  meclianlc's 
lien.  E^om  a  judgment  for  defendants,  plain- 
tiff appeals.  AfQrmed. 

The  following  is  the  agreement  of  counsel: 

"Now,  February  12th,  1896,  It  Is  agreed  that 
the  following  be  filed  in  this  case,  and  be 
printed  In  the  paper  book  of  the  appellant;  In 
lieu  of  the  evidence  taken  at  the  trial: 

"First.  Extract  of  testlnxmy  at  George 
Frear:  'Q.  Whether  this  was  a  single  build- 
ing, or  whether  It  Is  a  block  of  two  buildings, 
A.  It  is  a  block  of  two  buildings.  Q.  Wheth- 
er the  buildings  are  separated  from  the  cellar 
to  the  roof  frona  each  other.  A.  They  are, 
by  a  solid  brick  wall  and  cellar.  Q.  No  In- 
ternal connection  between  the  two  buildings? 
A.  No,  sir.  Q.  How  may  stories  Is  It?  A. 
Well,  I  should  say  three;  that  Is,  including 
the  third  story  finished  In  the  roof,— the 
rooms  finished.  Q.  Is  the  roof  what  Is  known 
as  a  "Gothic  Attic  Roor'7  A.  I  think  it  la. 
Q.  Are  there  Inhabitable  rooms  In  that  third 
story?  A.  There  are.  Q.  Are  there  window 
facing  on  the  street?   A.  Yee,  sir.' 

"Second.  The  Hen  filed  was  not  apportioned, 
and  is  In  the  form  following,  to  wit:  'Me- 
chanic's Lien.  A.  J.  Roat  vs.  Geo,  Frear,  D. 
D.,  Owner,  and  Lemuel  Garrl«>n,  Contractor. 
In  the  Court  of  Common  Pleas  of  Luzerne 
County.  The  above-named  A.  J.  Roat  hereby 
files  this,  his  claim  or  statement  of  demand 
for  the  sum  or  amonnt  of  three  hundred  and 
forty  dollars  and  sixty-three  cents  ($340.63), 
with  Interest  from  June  29,  A.  D.  1880, 
against  the  building  hereinafter  described,  the 
ground  covered  by  the  said  building,  and  so 
much  other  ground  adjacent  thereto,  belong- 
tixg  In  like  manner  to  ttie  owner  of  said 
building,  as  may  be  necessary  for  the  ordi- 
nary and  useful  purposes  of  said  buOdlng; 
said  amount  being  for  materials,  to  wit. 
doors,  sashes,  bUnds.  windows,  hardware,  etc., 
fnmlabed  by  the  said  A.  i.  Boat  within  six 
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months  last  past,  for  and  about  the  erectloii 
and  constnictloD  of  said  building;  the  partlo- 
nlar  items,  amounts,  and  dates  when  said  ma- 
terials were  furnished  as  aforoaid  being  spe- 
cifically set  forth  in  a  bill  bereto  annexed, 
and  made  part  of  this  claim.  The  owner, 
named  Oeorge  Frear,  Is  the  owner  or  reputed 
owner  of  said  building,  and  the  said  Lemuel 
Garrison  is  the  contractor  and  architect  or 
dealer  at  whose  Instance  or  request  the  said 
materials  were  famished  as  aforesaid.  Said 
building  Is  a  two-story  double  brick  dwelling 
house,  with  attic,  and  la  forty  feet  In  width 
by  thirty  feet  in  depth,  with  an  addition 
twenty-eight  feet  by  eighteen  feet,  and  is  sit- 
uate on  a  lot  of  ground  In  the  city  of  Wilkes 
Borre,  county  of  Luz«ne  and  state  of  Pmn- 
sylrania,  bounded  and  described  as  fol- 
lows, to  wit:  Beginning  on  the  aoutheaaterly 
side  of  West  River  street  at  a  oomer  of  kit  of 
Catharine  Bergmar,  thence  along  the  said  line 
of  Innd  south,  thirty-nine  degrees  thirty- 
eight  minutes  east,  about  thlrty-seren  feet,  to 
a  comer  In  line  of  land  of  E.  P.  Darling  and 
L.  D.  Shoemaker,  known  as  the  "Old  Rail- 
road Lot";  thence  along  the  said  lands  north, 
fifty-four  degrees  and  fifteen  minutea  east, 
fcn'ty-eipht  feet,  to  a  comer;  thence  north, 
twenty-nine  degrees  twenty-tight  minutes 
west,  about  nlnety-aeTen  feet,  to  West  River 
street;  thence  along  said  West  River  street 
south,  thirty-two  degrees  west,  forty-eight 
feet,  to  the  place  of  b^[lmilng,--contalnlng  4,- 
6B6  sqaare  feet  of  land,  more  of  leas.' " 

wmiam  R.  Gibbons  and  William  8.  Mc- 
Lean, for  appellant  Edmund  G.  Butler,  tor 
appellee. 

PER  CURIAM.  The  only  specification  of 
error  is  an  extract  from  the  learned  trial 
judge's  charge,  directing  a  verdict  In  favor 
of  defendant*  By  agreement  of  counsel  for 
the  parties,  the  statement  signed  by  them, 
embradng  an  extract  from  defendant's  testi- 
mony, etc.,  has  been  printed  In  appellant's 
paper  book  **in  lien  of  the  evidence  taken  at 
the  trlaL"  That  necessarily  excludes  from 
consideration  any  evidence  or  allegations  of 
fact  not  contained  in  the  agreement  In  view 
of  the  facts  thus  agreed  upon,  there  appears  to 
be  no  error  In  directing  a  verdict  tor  defend* 
ant   Judgment  affirmed. 


PENNBR  V.  LUZERNE  COUNTY. 

(Supreme  Court  of  Pennarlvanla.    April  28, 
1895.) 

Jnanoss  or  the  Psao>>-Fbks. 

Act  Uur  23, 1803  (P.  L.  117),  redtinK  the 
absence  of  niuformity  in  the  fees  of  justices  of 
the  peace  throughout  the  commonwealth,  sod 
Bpecltying  the  fees  to  be  thMeafter  allowed,  and 
excepting  certain  countiet  (not  including  Luzerne 
county)  from  the  operation  of  the  act  repealed  bo 
much  of  Act  April  2.  186S  (P.  L.  3),  as  relates 
to  fees  of  justices  of  the  peace  in  Luzerne  connty 
subsequent  to  the  passage  of  the  later  act 


Appeal  from  court  of  common  pleas.  Lu- 
zerne couQ^;  John  Lynch,  Judge. 

Cose  stated  by  J.  K.  P.  Penner  agaixwt  the 
connty  of  Luzeme.  From  a  judsment  for 
plaintiff,  defendant  appeals.  Affirmed. 
PoUowlng  is  the  opinion  of  the  lower  court: 
**The  only  question  to  be  decided  In  this 
case  la,  does  the  act  of  May  23.  1893  (P.  L. 
117),  repeal  the  act  of  April  2,  18G8  (P.  L. 
3),  BO  far  as  It  relates  to  the  fees  of  jot- 
tlces  of  the  peace  elected  In  Luzerne  cvimtf 
subsequent  to  the  passage  of  tbe  later  act? 
A  reading  of  the  act  of  1868  and  Its  title 
leaves  Utile  doubt  that  It  was  Intended  by 
the  legislature  to  make  the  law  general  ad 
applicable  to  all  coonties  of  the  common- 
wealth, but  three  provisos  added  to  tbe  last  i 
section  Umtt  its  operation  to  all  but  six  of  I 
the  counties.  It  would  seem,  therefore,  ua- 
der  the  decision  Id  Davts  v.  Clark,  100 
St  877,  and  many  other  cases  dnce.  that  tbe 
a&t  of  1868  is  local  StOl  tt  pvorlded  for  ii» 
fees  of  officers  In  nearly  connty  in  tbe 

state,  including  Luzwne.  The  tenth  section 
fixes  the  fees  to  be  received  by  jostlcei. 
The  preamble  In  the  act  of  1893  dedans: 
'Whereas,  no  general  fee  bUl  for  Jasticea  of 
the  peace  has  been  enacted  since  tbe  act 
Increasing  tbe  Jurisdiction  of  Jostlcea.  Ami 
whereas,  no  uniform  fee  bill  for  the  several 
counUes  throughout  the  commonwealth  oi 
Pennsylvania  now  »ists  relating  to  Jnstkea 
of  tbe  peace,  magistrates,  aldermen  and  cob- 
stables.'  The  first  section  provides  that 
there  ^11  be  uniformity  throoghoat  the  com- 
monwealth in  thecharges  of  Justices,*  etc  Tbe 
act  then  specifies  tbe  fees,  in  neaiiy  aH  caaet 
differing  from  tbe  act  of  1868.  allowed  f w  sor- 
Ices  rendered.  'A  preamble  la  said  to  be 
the  key  of  the  statute,  to  open  the  minds  of 
the  makers  as  to  the  mischlefiB  which  are  to 
be  remedied,  and  the  objects  which  are  to  be 
I  accomplished,  by  the  provisions  of  tbe  stat- 
ute.' 2  Bouv.  Law  Diet  (11th  Ed.)  SCA.  Tbe 
mischief  which  tbe  legislature  intended  to 
remedy  by  the  act  of  1893  was  the  want  of 
uniformity  In  fees  charged  and  received  for 
the  same  service  In  different  parts  of  the 
state.  Why  should  there  not  be  the  same 
fee  for  the  same  service  In  the  whole  com- 
monwealth? If  the  preamble,  a  conaldera- 
tlon  of  the  whole  act,  and  the  good  senne 
of  the  thing  are  to  prevail,  the  act  of  1893 
must  be  held  to  have  repealed  the  earlier 
act.  In  other  words,  the  act  glres  coco- 
pensation  for  services,  rather  tliaD  for  abili- 
ty to  successfully  lobby  a  local  bill  for  la- 
crease  of  unearned  fees.  Again,  the  last 
section  of  the  act  of  1893  repeals  all  acts  or 
parts  of  acts  in  force  at  the  date  of  its  pass- 
age inconsl8t«it  with  Its  provlsiooa.  Tbe 
provisos  of  the  act  of  1868  do  not  include 
Luzeme  county.  If,  therefore,  the  act  of 
1893  does  not  apply  to  this  county,  and  to 
that  extent  repeal  the  earlier  act  to  what 
part  of  the  state  Is  It  made  applicable?  Aor 
otlier  conatructiott  than .  that  here  givea 
would  onUiO'  the  act  entlrdj.   Th««  Is  no 
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necessity  or  excuse  for  encb  extreme  aod 
teclmlcal  views.  If  authority  Is  deemed  nec- 
essary for  what  seems  so  plain,  it  wilt  be 
found  In  Qulnn  v.  Cumberland  Co.,  162  Pa. 
St  55,  29  Atl.  289;  Com.  T.  Weir,  166  Pa.  St 
2S4,  30  Aa  835;  Com.  t.  Schneipp  (Pa.  Sup.) 
31  Atl.  118.  It  being  the  opinion  of  the 
court  that  the  act  of  April  2,  1868,  Is  repeal- 
ed by  the  act  of  May  23,  1893,  so  far  as  It 
relates  to  the  fees  of  justices  of  the  peace 
elected  in  the  county  of  Luzerne  subsequent 
to  the  passage  of  the  act  of  1893,  judgment 
is  now  entered  In, accordance  with  the  pro. 
visions  of  the  case  stated.  In  favor  of  the 
piaintter  and  against  the  defendant,  for  $3.- 
10,  being  the  amount  to  which  he  is  entitled 
for  services  rendered  by  blm,  as  set  out  In 
the  bill  under  the  act  of  1803." 

Among  plaintiffs  assignments  of  error  was 
the  following,  viz.:  "(3)  The  court  erred  in 
holding  as  a  matter  of  law  that  the  act  of 
May  23,  1893,  repealed  this  act  of  April  2, 
1868,  so  far  as  relates  to  justices  of  the  peace 
elected  In  the  county  of  Luzerne  subsequent 
to  tbe  passage  of  the  act  of  189Q." 

Joseph  Moore,  for  appellanL  Hart  &  Mc- 
Groart7f  for  appellee. 

FEB  CURIAM.  The  question  presented 
by  tbe  case  stated  was  whether  the  act  of 
April  2,  1868  (P.  L.  ^,  was  i-epealed  by  tbe 
act  of  May  23,  1893  (P.  L.  117),  so  far  as  re- 
lates to  the  fees  of  aldermen,  justices  of 
the  •peace,  and  constables  elected  or  ap- 
pointed in  Luseme  county  subsequent  to 
ttie  passage  of  tbe  last-mentioned  act  Tbe 
learned  judge  of  the  court  below  held  that 
it  was,  and  he  accordingly  entered  judgment 
acraUut  the  defendant  fw  fees  under  said 
act  of  1893.  For  reasons  given  In  his  opin- 
ion we  are  satisfied  there  was  no  error  In  so 
doing,  and  the  judgment  Is  thei-efOre  affirm* 


aiNGROSB  V.  BOROUGH  OF  BLOOMS- 
BURG. 

(Supreme  Court  of  Penasylvanla.  April  29, 
1895.) 

DsFEcnvB  Sidewalks— DiRECTiso  Veri»iot. 
Where  the  eridence  was  conBictiag  as  to 
ivhetfaer  tbe  defects  in  a  Bi<1ewalk  were  observ- 
ible  from  the  ride  of  the  itreet  which  plaintiEE 
vos  aecnstomed  to  ate.  and  whether  plaintiff 
cnew,  or  onght  to  have  known,  of  them,  and  as 
:o  whether  the  sidewalk  over  which  plaistilf  usn- 
illy  passed  was  safe.  It  was  proper  to  refuse  to 
lirect  a  verdict  for  defeodaDt 

Appeal  from  court  of  common  pleas,  Colum- 
bia county;  E.  R.  Ikeler,  Judge. 

Action  by  W.  R.  Blngrose  against  the 
>oFou£h  of  BloomslHirg,  In  trespass,  to  re- 
cover damages  for  personal  Injuries  sus- 
:alned  by  reason  of  a  defective  sidewalk. 
F'rom  a  Judgment  for  plaintiff,  defendant 
Lppeals.  Affirmed. 

Tbe  defective  sidewalk  in  question  lay  on 
.he  south  side  of  a  street  In  the  d^endant 


town,  'nie  town  had  actual  notice  of  the 
defects,  and  had  ordered  a  new  sidewalk 
built,  before  plaintiff  received  his  injuries. 
On  tbe  night  of  the  accident,  plalntlfr  passed 
down  the  north  s{de  of  tbe  street,  and  upon 
returning,  some  time  later,  walked  up  the 
south  side,  with  which  be  was  unfamiliar; 
and  the  night  being  dark,  and  >ie  being 
unaware  of  any  defect,  as  he  testified,  he  was 
injured.  He  testified  that  his  reason  for 
taking  tbe  south  side  on  bis  return  was  that 
tbe  sidewalk  on  the  north  side,  over  whicb 
he  first  passed,  was  out  of  repair.  Defend- 
ant claimed  that  the  noi-th  side  was  safe, 
as  plaintlfC  knew,  and  that  plaintiff  was 
negligent  In  abandoning  it  on  his  return, 
for  the  south  side,  with  which  be  was  un- 
familiar. The  defects  In  the  south  side- 
walk were  patent,  and  had  extsied  for  sev- 
eral years,  and  during  that  time  plalntlff^ 
lived  around  the  comer  of  tbe  street  with- 
in 100  feet  of  the  sidewalk.  His  work  lay 
In  another  direction,  however,  and  he  had 
no  occasion  to  pass  dowr  the  street,  except 
on  Sundays,  when  he  passed  thereover  at 
least  four  times.  On  those  days,  however, 
he  always  used  the  north  sidewalk.  Tbe 
evidence  as  to  whether  the  defects  were 
observable  from  the  north  side  of  the  street 
was  conflicting.  The  only  asstgninent  of 
error  discussed  was  as  follows,  to  wit:  "The 
court  below  erred  in  refusing  to  charge  as 
requested  In  the  defendant's  eighth  point,, 
which  point  and  answer  are  as  follows: 
*(8)  That  under  all  the  evidence  In  the  case, 
tbe  verdict  must  be  for  tbe  defendant.  An- 
swer. This  point  is  refused.  Under  all  the 
circumstances,  we  hove  decided  to  submit 
tbe  questions  of  fact  involved  In  this  issue 
to  you  for  your  determination,  and,  under 
the  rules  of  law,  you  must  decide  this  Im- 
portant case."* 

Fred  Ikelra-,  Grant  Herring,  and  W.  H. 
Rbawn,  for  appellant  James  Scarlet  and 
Robt  R.  Uttle,  for  appellee. 

PER  CURIAM.  This  case  depended  on 
questions  of  fact  arising  out  of  the  testi- 
mony, which  were  for  the  exclusive  deter- 
mination of  the  Jury.  They  were  fairly  sub- 
mitted to  them,  with  instructions  which 
were  fully  adequate,  and  at  the  same  time 
free  from  substantial  error.  The  only  sub- 
ject of  complaint  Is  the  refusal  of  the  learn- 
ed Judge  to  withdraw  the  case  from  the  Jury 
by  binding  Instructions  to  find  for  the  de~ 
fendant.  To  have  done  that  would  have 
been  manifest  extor.  Judgment  affirmed. 


BENSCOTER  v.  LONG. 
(Suiireme  Oonrt  of  Penniylvanis.  Aprtl  20, 

18^.) 

Whit  or  Restitutio:;  — Kbveksai,  of  Jcooussi 
Where  defendant   paid   the  judgment 
against  him  peudLng  bUr  appeal  therefrom,  and 
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4ie  Jadgment  was  subBer.aently  reTersed.  and  the 
•*cord  remitted,  it  was  proper  to  award  defend- 
QBt  a  writ  of  mtitatioo  for  the  amoant  paid. 

Appeal  from  coart  of  common  pleaa,  Ln- 
serne  county.  , 

Tr^pasB  by  John  Benscoter  against  Clin- 
ton H.  Long.  There  waa  a  Judgment  for 
plalntiCF,  which  was  reversed  on  appeal,  and 
from  a  decree  awarding  defeDdant  a  writ  of 
restitution  plaintiff  appaala.  Affirmed. 

Q.  A.  Gates,  for  appellant  Lyman  H.  Ben- 
nett, for  appellee. 

PER  GURIA&L  In  an  action  of  trespass  tor 
illegal  eishlng,  etc.,  brought  against  defend- 
ant, a  Terdlct  for  $100  was  rendered  in  favor 
of  plaintiff,  on  which  judgment  was  entered 
June  27,  1892.  On  July  20,  1802,  execution 
was  Issued  for  debt,  interest,  and  costs, 
amounting  to  $164.48,  which  sum  was  paid 
to  the  sheriff  by  defendant  on  August  12tb, 
following.  In  the  meantime,  on  August  10, 
1892,  defendant  appealed  from  the  Judgment 
aforesaid;  and  his  appeal  was  so  prosecuted 
that  on  November  1,  1803,  the  Judgment  was 
reversed  by  this  court,  and  the  record  remit* 
ted.  Thereupon,  at  the  instance  of  defendant, 
a  rule  was  granted  on  the  plaintiff  to  show 
cause  why  a  writ  of  restitution  should  not  be 
awarded  against  bim  for  the  above  stated 
sum.  That  rule  was  made  absolute,  and  the 
writ  awarded;  hence  this  appeal,  in  which 
the  sole  complaint  la  the  decree  awarding 
the  writ. 

In  the  circumstances  disclosed  by  tlie  rec- 
ord, the  action  of  the  court  below  was  so 
manifestly  Just  and  proper  that  plaintiff  should 
liave  recognized  Its  correctness,  and  complied 
with  the  mandate  of  the  writ.  There  is  no 
merit  in  lils  appeal,  nor  does  It  Involve  any 
question  that  requires  discussion.  Decree  af- 
firmed and  appeal  dismissed,  with  costs  to 
\>e  paid  by  appellant 


LANS  et  aL  v.  NGL80X. 
(Supreme  Court  of  Penmylvaiiia.   April  20, 
1805.) 

LA.NDLOHD  AVn  TbNAST— SUSRBNDER  OF  LaASB— 
ETIDENCB  or  AOCBPTANOB  —  Fkovisiox  IB  TO 
Rbmt— CON'sTttucTios — Tbnant'b  Removal  from 
Premises— Bpfect. 

1.  A  lessee  removed  before  the  expiration  of 
term,  witiiout  notice,  and  left  the  key  with 

a  oeighlKu-  for  the  lesson.  Tlie  lessors  notified 
the  lessee  tiiat  be  would  be  held  for  the  rent  for 
the  TV-hole  term  nnless  the  premises  were  re- 
rented,  that  they  wooJd  tr]r  to  re-rent  tlie  same, 
end  that  the  lessee  micbt  aid  in  procuring  a  ten- 
ant; and  the  lessors  thereupon  placed  the  prem- 
ises with  a  rental  agent  Held,  that  there  waa 
DO  acceptance  of  a  surrender  of  the  premises. 

2.  A  lease  provided  that  it  should  continue 
for  one  year,  and  that  at  the  end  of  tliat  term 
eitiier  party  might  determine  the  lease  by  giving 
three  months'  notice  thereof,  but  that,  in  de- 
fault of  the  notice,  the  lease  should  continne  for 
ano^er  year,  and  bo  on  until  determined  by  sncb 
notice,  and  also  provided  that  the  lessee  should 
pay  a  c«taln  rental  so  long  as  be  should  "ocon- 


py"  the  premisea.  B^d,  that  the  provi«on  as  v 
occupancy  meant  tenancy  under  tbe  lease,  an-'. 
tliet  the  lessee  was  liable  for  rent  for  the  eDtinc 
term,  though  ho  removed  before  tha  exiuraU'j 
thereof. 

Appeal  from  court  of  oommoD  pleas,  Ls- 
zeme  county;  Charles  £.  Rice,  Judge. 

Action  by  W.  B.  Lane  and  W.  S.  U> 
against  Charles  M.  Nelaon.  From  a  jDd;- 
meut  for  idaintlffa^  d^oidant  appoata.  Al- 
flrmed. 

Following  Is  the  opinion  of  the  Iowa*  coon 

(Rice,  P.  J.): 

"This  action  was  brought  to  recover  a  lal- 
ance  of  rent  alleged  to  be  due  under  a  eerisin 
lease  hereafter  referi-ed  to.  The  case  m» 
tried  by  the  court  without  a  Jury,  The  f<^^ 
lowing  are  our  flndlnss  of  fact  and  omdn- 
slona  of  law: 

"(1)  The  terms  and  covenants  of  tbe  let^c 
in  question,  so  far  as  tbey  are  matsial  bert 
are  as  follows:  *Thl8  agreement  wituescetk 
that  7.  Samuel  L.  Whitf.  agl.  for   W.  S,  A  W 
B.  Lane.  No.  719  Wifinut  SL,  eitu  of  PAOadei- 
phia.  do  hereby  let  unto  Chariot  M.  JFH*m 
AouM  and  lot  of  yround  tUuatrd  a   Xo.  UlS 
y.  im  a-.,  gSth  ward,  cUy  of  PMladelpH; 
and  Mlate  of  Penn$ykania,  for   the   term  ot 
one  year  from  tbe  ninth  day  of  October,  A.  , 
X>.  one  thousand  eight  hundred  and  nin  ',.  \ 
at  the  rent  of  thirly-thret  doUart  per  mun''..  ' 
the  tame  to  be  paid  monthly  in  adranxt,  a\ 
the  ninth  day  of  each  month,  so  fong  ai  'u 
thall  occupy  the  tatd  houte  and  lot  of  grouTJ. 
the  prti  payment  thereof  to  b«  made  on  ibe 
ninih  day  of   October,  Anno    Domini  IS:'. 
And  the  said  lessee  dolA  hereby  agree  to  p<7 
said  rent  to  the  lessor  on  the  day  and  tiue 
aforesaid.    •    •         The  defendant  fnrtlief 
covenanted  to  keep  the  premises  In  good  c«h 
dition  'during  said  term,'  and  ^t  tbe  termiiu- 
tlon  of  said  term'  to  deliver  tbe  same  Id  a$ 
good  condition  as  they  now  are.    The  lease 
also  contained  the  following  agreement:  'And 
it  Is  hereby  mutually  agreed  that  either  partr  , 
hereto  may  determine  this  lease,  at  the  end  of 
said  term,  by  giving  the  other  notice  thereof 
at  least  three  month*  prior   thereto,  bot.  3 
default  of  such  notice,  this  lease  shall  cor.- 
tinue,  upon  the  same  terms  and  conditions  ss 
are  herein  contained,  for  a  further  period 
one  year,  and  so  on  from  year  to  year,  \ivi\fn 
or  until  terminated  by  either  party  hereto  g;^- 
ing  to  the  other  three  months'  notice  for  n 
moval  previous  to  the  expiration  of  the  tt's 
current  term.  Provided,  bowerer.  that  if 
lessor  sfaaii  bave  given  three  monthe'  note? 
previous  to  the  exptmtiou  of  said  term.  <t 
any  extension  or  renewal  thereof,  as  sb(^^ 
of  hit  intention  to  change  the  terms  and  c<>^ 
dltions  of  tills  lease,  and  the  lessee  shall  b-S ' 
over  after  aucb  notice,  be  shall  be  considers! 
lessee,  under  tbe  terms  and  condttloiis  nn- 
tfoned  In  such  notice,  for  such  further  perioJ 
as  be  may  remain  in  possesaloo  of  said  pre:  I 
Ises,  and  untli  this  lease  is  t«Tnlnxted  by  ' 
dee  as  hereinbefore  provided.'  Tbe 
was  duly  executed  1^  tte  defendant,  and  I? 
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Samuel  I-  WhH«,  tbe  liSaimtiffs'  aseot  We 
hare  miderecorcd  tbe  wiittui  porUoDs  ot  tb« 
extracts  abcrve  mooted,  tbe  nvajor  povtlon  of 
tbe  lease  beiDg  printed. 

"(2)  The  defeodant  occupied  tbe  pronim, 
DDder  tbe  Lease,  from  October  D,  1680,  wttl 
some  time  In  Febniai7,  ISSl,  and  paid  five 
montns'  rent  as  It  came  due.  On  tbe  Uh*- 
mentkmed  date  be  remoyed  from  the  pram- 
Ises,  and  gave  tbe  key  to  a  nelstabor  for  de- 
Itrery  to  tbe  plaiutHTs'  ag«ttt  Prior  to  re- 
LDoval,  be  did  not  notify  the  plaJ^tlfCa  of  hie 
intention  to  remove,  or  to  terminate  tbe 
lease,  and  has  mot  stuoe  paid  any  rent  accm- 
Ing  tberetmder. 

"(3)  ffliortly  after  his  remoral  as  aforesaid, 
tbe  plalnturs  BotUBed  the  defendant  tbat  be 
would  be  beld  for  tbe  rente  for  tbe  remainder 
of  tbe  year,  unless  or  nntU  tbe  ivanises  eoold 
be  re-rented,  tbey  vould  endeavor  to  rc^ 
rent  tbem  as  soon  as  it  could  be  dooa,  and 
that,  if  be  desired,  be  could  aid  in  proenrlns 
n  proper  tetunt.  Tbey  pat  tbe  premises  Is 
Lbe  liands  of  an  agent  to  rent  tbe  same,  and 
zaosed  a  nnt  notice  to  be  put  tiaereon,  bat  did 
Qot  snoceed  In  prooni^nc  &  tenant  during  ttie 
rear.  Tbe  plaintiffs  did  not  take  posaession, 
except  In  tbe  manner  above  stated,  nad,  so 
Tar  as  aifwars,  did  notblng  to  Indicate  tbat 
tbey  acccipted  a  surrender  of  tbe  lease,  A  enr- 
render  of  demised  premises  by  tbe  tenant  dur- 
ing the  term.  In  order  to  be  ^ectnal.  so  as 
to  release  btm  frwn  liablllt?  for  tbe  rest, 
must  be  aco^ited  by  tbe  leesor,  and  tbe  bar- 
ren of  proof  Is  on  tbe  lessee.  It  Is  sefb- 
tled  tbat  aeceptanoe  cannot  be  tamdled  fren 
mcb  acts  of  tbe  lessor  as  have  been  sbown 
bere.  They  are  in  the  Interest,  and  for  the 
bmeflt.  of  the  tenant,  and  do  not  discbarge 
tifm  from  his  csorenant  to  pay  r^t  Pier  r. 
I'iirr,  69  Ffe.  St  826;  Brenckmann  v.  TwibUl, 
i9  Pa.  St  58;  Ader  r.  Pean,  9&  Pa.  St  370.; 
roller  T.  Boyle,  132  Pa.  SL  SO,  18  AtL  1068. 

"Tbe  decision  of  tbe  only  witiaaa  question 
n  the  case  depends  on  tbe  construction  of  tbe 
cvords,  'so  long  as  be  shall  occupy  tbe  said 
louse  and  lot  of  ground.'  Tbe  defendant 
irges  that  tbe  lease  was  mode  for  one  year  to 
ivold  uncertainty,— to  maife  tbe  extreme  limit 
)f  tbe  term,— tmt  these  words  Imply  that  It 
was  subject  to  determination  on  a  collateral 
■vent  to  wtt,  tbe  tenant's  ceasing  to  ocenpy 
:he  premises.  In  ether  words,  the  lease  was 
'or  a  term  of  one  year,  bat  tbe  lesBee  bad  tbe 
iptton  to  terminate  >t  sooner,  try  stanp^  re- 
noving  from  the  premises,  and  wlttaont  notice 
;o  tbe  landlord,  and  was  onlj  liable  for  the 
rent  during  tbe  time  he  aetttally  lived  upon 
jr  used  than.  In  deeds,  as  in  wills,  the  In- 
:entioo  of  the  perOcs  Is  to  tw  taken  as  tbe  car- 
Knal  rale  of  oimCruetlon,  and.  If  this  was  the 
ntentlon  at  t3ic  parties,  ft  must  C(Hitn>L  But 
inasmach  as  the  lesse  contains  all  the  requi- 
sites of  a  TaUd  lease  to-  years,  Induding  a 
ten;>  wtth  a  cettabi  begin ittng  and  mdlQg, 
granted  bgr  tbe  lessor  to  tbe  lessee,  and  as  tbe 
right  of  tbe  t&iant  to  terminate  it  at  bis  will 
Is  not  given  In  e^qiresa  tenns>  bat  depuids, 


at  best,  on  Implication,  It  will  be  necessary 
to  exojgaine  tbe  Instrument  as  a  whole  before 
adopting  the  defendant's  Interpretation.  'The 
inteotlon  of  tbe  parties  Is  to  be  ascertained 
from  tbe  entire  instrumeat  not  front  particu- 
lar words  or  phrases  without  reference  to  tlie 
cuUext  aiyl  tbe  Instrument  shall  oiperate  ac- 
cording to  tbe  intentlont  unless  It  be  contrary 
to  law.'  Berridge  v.  Olassey,  112  Pa.  St 
455, 3  Atl  588.  A  deed  miut  be  so  construed, 
if  possible,  tbat  no  part  shall  be  rejected. 
Tyler  v.  Moore,  42  Pa.  St  887;  Wattms  r. 
Bredln,  TO  Pa.  St  23&  The  object  of  aU 
oonstnictiwis  Is  to  aso«rtain  tbe  Intent  ot  the 
parties,  and  it  must  tuT*  been  their  iDtent  to 
have  sune  tneanlng  to  erery  part  It  never 
ooold  be  a  man's  intent  to  controdlet  himself; 
tberefore  we  should  lean  to  such  a  oonstroo- 
tlon  as  reconciles  tbe  dlfCarent  parts,  and  re- 
ject a  coBstructloa  which  leads  to  a  eontra- 
dlctloik'  Tilgbsaan.  O.  J.,  in  Wager  v.  Wa- 
gia,  1  Serg.  4k  B.  374.  Having  these  w«U- 
nnderstood  principles  in  view,  we  think  the 
covenant  as  to  notice  must  have  an  Important 
bearing  on  tbe  intcn^retatlon  of  the  clause 
under  coii^dwatlon.  In  Pennsylvania  tbe 
tttoant  is  sot  ivguiiwd  to  give  notice  of  his 
Intention  to  Qoit  at  the  end  of  any  quarter, 
or  mimth,  or  year,  as  tbe  term  may  be  (Cook 
r.  Nellson,  10  Pa.  3t  41;  Brown  v.  Brightly, 
14  Wkly.  Notes  Cos.  4»7i,  wbci-eaa.  If  tbe 
landlord  desires  to  regain  tlie  possession  snm- 
morily  at  tbe  end  of  tbe  term,  be  must  give 
three  months*  notice.  Undoubtedly  ose  par- 
pose  of  this  covenant  was  to  put  tbe  landlord 
and  the  tenant  on  equal,  fating,  so  tbat  tbe 
former  dioold  know  a  reasonable  time  before 
tb*  end  ef  the  year  whether  he  must  ee^  an- 
Oither  tenant,  a*d  the  tenant  should  know 
whether  be  nnurtse^aaoChar  habitation.  But 
aothtng-  could  be  ouun  atwnrd  than  a  core- 
Btitt  that  if  either  party  desired  to  terminate 
the  lease  at  tbe  end  of  tbe  term  he  moat  give 
the  other  party  three  mcaitbs*  notice  prior 
thereto,  and  that  in  dtf  aidt  of  aucb  notice, 
tbe  lease  should  contlniie  upon  tbe  same  terms 
and  conditkns  for  another  year.  If  the  parties 
bad  supposed  that  tbey  bad  already  provided 
that  tbe  lessee  ccKiid  terminate  tiie  lease  at 
any  time,  without  notice  of  any  kind.  If  be 
bad  a  rl^t  to  terminate  It  at  any  time  during 
tbe  term,  a  fortiori  he  bad  the  right  at  the 
end  of  the  term,  and  benoe  the  covenant  lo 
far  as  binding  the  lessee  was  concerned,  was 
ot  no  effect  This  cannot  be  what  tbe  parties 
intended. 

"The  rule  of  constractlon  which  attacbei 
mora  relative  Importance  to  the  written  tbao 
to  the  printed  part  of  a  coatraet  Is  often  a 
very  useful  one^  and  Is  recognlaed  In  many 
ofourcases.  Orandin  v.  Insurance  Co.,  107  Pa. 
St  26;  Haws  v.  Aasoclatl<m,  114  Pa.  St  431, 
7  Atl.  UO;  Duffleld  v.  Hue,  128  Pa.  St  U,  IS 
AtL  ES66.  Bot  nedther  this  rule,  jdot  tbe  rule 
tbat  evci7  man's  giaut  Is  to  be  taken  moat 
strongly  against  Umo^  reUeves  the  oeurt 
from  tbe  duty  of  reconciling  tbe  different  parts 
of  Ow  ceotYO^  U  It  con  reosonablx  be  done.) 
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And,  where  the  lntcri>n>tatIoD  and  effect  of 
the  written  portion  are  tliemselTea  In  question, 
the  other  p<HtioD8  of  the  contract,'  although 
printed,  cannot  be  disregarded.  The  lessee's 
option  to  terminate  the  lease  at  any  time  dnr- 
lnfi  the  term  by  simply  remoTlnf  from  the 
premises  Is  not  expressly  glTen.  It  Is  Bought 
to  be  Implied  from  a  written  clause,  which, 
even  standing  by  Itself,  would  not  necessarily 
have  that  meaning;  and  tiierefore,  In  deter- 
mining what  the  meaning  of  the  parties  was, 
it  la  proper  to  eon^der  the  agreement  as  to  no- 
tlce,  and  onr  doty  to  endea-ror  to  reconcile  and 
harmonise  all  the  provtelons  of  the  lease.  Fur- 
thermore the  agreement  as  to  notice  is  not 
wholly  prlntedi,  and  the  blanks  are  filled  In 
writing  In  such  a  manner  as  to  Indicate  that 
the  parties  understood  its  provlsIODs.  But  It 
Is  argued  that  there  Is  no  other  possible  con- 
struction that  will  give  meaning  to  the  words, 
'the  same  to  be  paid  monthly  In  advance  so 
long  as  he  shall  occupy  the  said  house  and 
lot  of  ground,'  exc^t  that  which  the  d^end- 
ant  pots  upon  them.  We  are  unable  to  assent 
to  ttda.  It  seems  to  ns  tliat  the  parties  bad 
In  Tlew  precisely  what  was  provided  for  In 
Uie  agreement  as  to  notice,  namely,  a  poeslUe 
eoBtinmnce  of  the  lease  beyond  tlie  term  spec- 
ified In  the  habendum,  and  Intended  to  pro- 
Tide  that  the  lessee  shonid  pay  the  same  rent, 
In  the  same  way,  so  long  as  he  should  continue 
to  be  the  tenant  of  the  premises.  Such  a  pn>> 
vision  might  be  unnecessary,  but  It  was  not 
absurd.  The  defendant  construes  the  word 
'occupy*  to  mean  actual  use  of  the  premises, 
as  a  residence  or  as  a  place  to  store  his  goods. 
It  Is  by  DO  means  dear  that,  even  giving  to 
tbe  word  Its  most  restricted  meaning,  the  les- 
see did  not  oocivy  tbe  premises  during  the 
whole  year,  (or  imtll  tbe  was  smrendravd 
and  handed  to  the  landlord  he  could  have  re- 
turned. Pier-v.  Carr,  09  Pa.  St  328.  If  he 
had  returned,  would  he  not  have  been  liable 
for  the  rent  during  the  period  of  his  absence? 
The  tenant,  though  absent,  is,  speaking  gen- 
erally, the  occupier  of  the  premises,  but  a  serv- 
ant Is  not  Rex  v.  Poynder,  1  Bam.  &  0. 178. 
But,  without  putting  the  declsdon  on  the  nar- 
row ground  that  the  defendant  did  not  surren- 
der the  key,  we  remark  that  the  meaning  of 
tbe  word  suggested  by  the  defendant  Is  one, 
but  not  tbe  only,  meaning  In  which  It  Is  used. 
'In  the  primary  and  most  familiar  sense  of 
the  word  "occupy,"  It  is  the  equivalent  of  the 
word  "possess."  It  implies  the  conc^tlon  of 
permanent  tenure  for  a  period  of  greater  or 
less  duration.'  Lacy  ▼.  Green,  81  Pa.  St  B20. 
Lord  Denman  said:  The  meaning  of  the 
word  "occupied"  may  vary  acom^lng  to  the 
occasion  or  tbe  subject-matter.  The  meaning, 
therefore,  which  it  has  received  In  considering 
what  occupation  was  necessary  to  constitute  a 
mandon  bouse.  In  which  burglary  might  be 
committed,  or  to  give  a  right  of  voting,  or  to 
make  a  party  ratable  to  tbe  relief  of  the  poor. 
Is  no  test  of  Its  meaning  In  this  particular 
cose.'  Rex  v.  Inhabitants  of  St  Nlcholaa.  S 
Bam.  &  Adot  227.   That  the  meaning  of  the 


word  may  vary  according  to  the  occaadan. 
■Dbjeet-mattor,  or  the  cont^  la  shown  in  a 
number  of  decided  caseo.  Two  of  titeae  whicii 
have  come  to  onr  attention  seem  to  be  bi  point. 
Where,  In  a  c<»iveyance  from  A.  to  B.,  tbar 
waa  reserved  to  A.  the  right  *to  live  In,  i&- 
faablt  dwdl  In,  and  occupy  tbe  aald  cottage 
with  the  appurtenances,  as  be  heretofore  las 
done  ftud  DOW  does,  for  and  doriny  tbe  tem 
of  bis  natural  life,'  It  was  held  that  an  estate 
for  life  was  reserved.  Keny<m,  J.,  said:  If 
this  question  had  depended  on  the  flnt  wotdi 
of  tbe  proviso,  I  should  have  thought  ther 
would  have  been  satliriled  by  determining  thai 
only  a  liberty  to  inhabit  the  cottage  -was  giva 
to  A.;  but  the  word  "occupy"  carries  the  In- 
terest reserved  stIU  further,  and  shows  tMt 
the  whole  estate  was  intented  to  be  reserrM 
to  him.'  Hex.  v.  Inhabttanto  of  Katingtoc.  4 
Term  B.  181.  B.  guarantied  tbe  payment  of 
A.'b  rent  'so  long  as  aald  A.  aball  occupy  the 
premises.*  It  was  h^d  that  the  word  -oc- 
cupy* was  used,  not  simply  In  the  narrower 
sense  of  actcal  or  perscMial  occupancy,  Var. 
tbe  larger  sense  of  tenancy  actually  exiatiag 
under  the  leasfc  Such  use  of  tbe  wmd  Is  cat 
uncommon.'  Mcnttow  v.  Brady,  12  R.  L  131. 
We  are  of  opinltm  that  It  was  used  in  tbst 
sense  In  tUs  lease,  and  tbwefore  htdd  that  tbr 
defendant  Is  liable  for  tbe  rent  for  Hie  remaic- 
dor  of  the  term,  namely,  from  March  9.  189L 
until  October  9,  ISOL  The  plataitlfts  are  enti- 
tled to  Judgment  for  the  sum  of  two  hundred 
and  rixty-four  and  •>/!•«  dollars  (:|2G4«3/i«tt. 
tifee  same  being  the  amount  of  rent  due  an<l 
onpaid  (|281>,  and  Intereat  on  eaidi  awntfa^ 
Installment  from  the  time  It  was  doe  nntll  tti> 
present  time. 

"Now,  November  13,  18M.  the  prothonotar? 
U  directed  to  give  notloe  to  the  partlea  or  t^'s 
attorneys  of  the  filing  of  tUs  dedalon,  and.  it 
no  exceptions  axe  filed  within  thirty  days  aft- 
er service  of  such  notice,  to  enter  Jndgmoit  Id 
favor  of  the  plalntUb  for  the  sum  of  two  bin- 
dred  and  atxty-fonr  and  ■>/!••  doUais.  to- 
gether with  Interest  thereon  from  this  date." 

The  defokdsnt  ens^ted  to  the  fcdlowicj 
condurions  nf  law  In  the  opinion,  tIs.:  FtoL 
to  the  conclusion  of  the  court  that  the  mean- 
ing of  the  wind  *H>ccnpy,*'  as  written  la  ibe 
lease,  waa  not  simply  In  the  sense  of  actual  n: 
personal  occupancy,  but  In  the  larger  sense  of 
tenancy  actually  wrriaMng  under  the  leasf- 
Second,  to  the  oonclualoQ  of  tbe  comt  that  tte 
"defendant  Is  liable  for  the  rent  for  tbe 
maindtf  of  the  term,  vis.  tram  Uaztdi  9, 1861. 
until  October  9,  1891."  Third,  to  tbe  ooedB- 
slon  of  the  oonrt  that  the  '^IntUEs  sve  mH- 
tied  to  judgment  fOr  the  sum  at  two  InuMted 
sixty-four  and  sixty-two  one^umdredths  do!- 
lars.  the  same  being  the  amoont  of  rent  doe 
and  unpaid  and  Interest  on  eadi  monVb^  b-  i 
stallment  from  the  tbns  It  was  doe  until  tti 
present  time."  All  of  vfakh  exceptions  wee 
ovOTuIed.  and  Judgment  entered  for  plalotiirs. 

J.  B.  Woodward  and  W.  8.  McLean,  for  tp- 
pellant  John  M.  Oannan  and  Thewui  D. 
German^  for  ai^telleea  . 
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PEBCUBIAAL  The  £RCt8  beliig  agreed  up* 
on,  the  quesUons  ariidng  tbereon  were  gabmlt- 
ted  to  tlie  oottrt,  and  Jndgnwot  wu  Altered  tn 
favw  of  the  idalntUCe.  The  zeoord  dleehaee 
DO  CTror.  Little,  if  imrttaliif  ,  can  be  added  to 
wlut  bu  been  m>  well  i^d  tb«  teamed 
preaUeiit  ctf  the  oodjiikmi  pleas.  On  hie  dear 
nod  coDciie  oploloa  we  affirm  the  Jndgmwat. 
Judgment  affirmed. 


Xa  re  TDRNBB'S  BSTATB. 

Appeal  of  WHITNBT. 
(Snpreme  Gotirt  of  PemuvlTania.   April  2^ 
1605.) 

jEOAor  —  FATMnrr  anou  TBarAMB*a  Daiva— 
EviDBRoa  GOHnraaoT  or  Wirsan  —  Com- 
HtntioATtost  TO  Attobxbt— TauruonoKS  with 
Dkcidkkt. 

1.  On  an  lame  whe&er  a  legacr  was  pnld 
luring  testator's  lifetime,  where  it  appeared  that 
he  bequest  was  made  aa  eompensatioii  for  serv- 
cefl,  and  that  the  legatee  had  expresaed  her  1q- 
ention  of  getting  the  moner  at  imce,  and  that 
rfaile  ^  bnlk^  teatator'a  eatate  waa  In  lltiga- 
lon,  and  wfaea  Ue  baidc  aceoont  waa  wvy  low, 
ic  gave  the  legatee  a  dieck  for  an  amount  cot- 
ring  the  bequeat,  wbidi  check  waa  i»aid,  it  was 
Toper  to  find  that  the  legtcj  was  satiaSed  by 
he  f^beck. 

2.  A  legatee  stated  to  her  testator's  regular* 
r  employed  attomey,-  knowing  him  to  be  such, 
hat  she  wanted  to  get  the  amount  of  her  bequest 
uring  testator's  lifetime,  and  deaired  the  attor* 
ey  to  aid  her.  The  attorney  refused  to  do  so, 
od  tiiere  was  no  emirioyment  in  the  matter. 
ffid,  that  &e  fact  that  the  attorney  bad  pre- 
ioasly  been  oceasionsUy  employed  by  the  leg- 
tee  did  not  render  ber  communication  privl- 
'ged. 

S.  Under  P.  L,  1887,  |  6.  snbd.  e,  providing 
lat,  when  any  party  to  a  thing  or  contract  in 
ction  ia  dead,  no  person  whoae  Interest  ia  ad- 
me  to  the  decedenea  iWita  llierein  ahall  be 
competent  witness  to  any  matter  occurring  be- 
>re  decedent's  death,  unless  the  Issue  relate  to 
le  property  of  a  decedent,  and  tiie  oontroTeraybe 
stween  puiiea  reapectiTely  claiming  sadi  prop- 
rty  by  devolution  on  the  death  of  the  owner 
tereof,  a  legatee  who  recdved  the  amount  nf 
;r  legacy  from  testator  after  the  making  of  his 
ill,  but  b^ore  Ills  deatli,  la  Incompetent  to  tee- 
fj  tliat  teetator  told  her  that  the  paynunt  waa 
sift;  and  dionU  not  affect  her  legacy. 

Appeal  from  orpbana'  cotirt,  Luzerne  cotm- 

In  the  matter  of  the  estate  of  Bdward  X. 
umer,  deceased.  From  the  decree  oremil- 
g  tbe  exceptions  of  Virginia  Whitney  ta 
,e  audit  ct  dlstrlbatlon,  and  disallowing  ber 
aim  aa  legatee,  she  appeals.  AiBrmed. 
Tbe  item  of  decedent's  will  InrolTed  In 
ia  appeal  la  as  follows,  tIs.:  "Item.  I 
ve,  derlse  and  bequeath  to  Virginia  Pru- 
n  the  snm  «f  two  tboosand  fire  hundred 
hilars,  to  be  paid  I7  my  encntor  within 
le  year  after  my  decease;  and  I  also  glre, 
iTise,  and  beqneath  to  Mary  Preston,  my 
rns^ceeper,  tbe  smn  of  two  ttaonsand  flre 
mdred  dollars,  to  be  paid  to  ber  1^  my 
:eciitor  wttUn  one  year  after  my  decease." 
So  oanch  of  tbe  report  ot  avdlt  as  Is  ma- 
rlAl  to  this  matter  is  aa  follows:  Tbe 
yment  of  the  legacies  to  Virglala  Preshn^ 


now  Mrs.  Virginia  Whitney,  and  to  Mrs. 
Piestcm,  are  objected  to  on  the  grennd  tiiat 
said  legacies  bad  been  adeemed  or  satisfied 
by  the  decedent  dnrhig  his  Uf  etlmsb  We  And 
OS  a  matter  ot  fact  that  the  legacy  to  lirs. 
Virginia  Wbitn^  w»s  paid  by  check  of  tbe 
decedent  during  his  lifetime^  dated  16th  De- 
conber,  1881.  This  fact  ta  established  by 
the  testimony  of  the  ocecntor  and  of  Mr. 
Or«?tfins.  The  execntor,  Mr.  De  Witt,  says 
that  after  the  will  was  made  Vlrgy  Preston 
said  to  bim  tint  Mr.  Tomer  bad  ranon- 
bered  her  In  his  wlU,  and  that  she  had  a  no- 
tion to  get  ber  mcmey  now.*  A  few  days 
attarwavds  she  preaented  that  ebeek  (ttals 
referring  to  tbe  ^000  check)  at  the  bank. 
Mr.  Crertfing's  testtmony  is  that  slw  said 
to  him  that  ahe  waa  to  have  snne  money  an* 
dw  Mr.  Tunier's  wtU.  and  she  wanted  him  to 
be^  her  get  it  at  that  time.  She  said  she 
thooght  If  she  did  not  get  tbe  money  now 
she  never  would  get  It,  giving  ber  reason 
for  thinking  sa  From  the  taaUmoiiy  of  oth- 
er witnesses  it  bobmm  that  0»  legacy  nam* 
ed  In  tbe  will  was  by  way  of  ctnnpaisatlon 
for  swTlces  rendered  by  Miss  Preston,  and 
not  by  way  of  a  gift  <ff  by  reason  of  kin* 
ah^  lOss  Preston  did  not  explain  w  deny 
this  testimony,  although  she  was  permitted 
to  do  so.  She  got  ¥S,000  very  som  after  the 
maUag  of  tbe  will,  and  at  a  time  when  Mr. 
Tnzner'B  bank  account  waa  reiy  low,  and 
when  the  bulk  ot  bis  eatate  was  In  litiga- 
tion. We  cannot  presume  It  was  a  mere  gift, 
in  addition  to  tbe  legacy  so  recently  named 
In  tbe  wilL  We  think  Mr.  Orerveiing  was  a 
competent  witness,  althontfi,  aa  she  said,  be 
had  previously  been  her  oonnsel  In  nnnll 
matters.  It  appears  from  tbe  testimony  that 
Mr.  CreveUng  bad  been  coanad  for  Mr. 
Tomer  for  many  years,  and  bad  written  his 
wUL  He  says  he  w«it  to  Mr.  Tonm's  hmne 
to  see  him  about  some  business,  and  met 
Miss  Preston  at  the  front  door;  that  Is,  he 
was  not  sent  for  by  Miss  Preston,  was  not 
employed  by  ber,  and  was  not  thso  oigaged 
by  her,  and  all  that  she  wanted  of  him  was 
that  Iw  should  use  his  influoiee  with  Mr. 
Turner  as  his  confidential  legal  adviser  to 
assist  her  in  getting  the  money,  which  he 
then  promptly  declined  to  do.  Tbeee  facts 
do  not  make  her  communicattons  to  him  goih- 
fldeutlaL  Beaton  t.  Flndlay,  12  Pa.  St  301. 
Bout.  Law  Diet  *OoDfldentlal  Gommuuica- 
tl<ms.'  We  further  ooodude  that  the  fact 
of  payment  of  the  legacy  Is  snffidently  es- 
tablished without  Mr.  OreralIng*B  testimony. 
This  payment  was  tiie  satisfaction  of  an  oN 
ligation  which  Mr.  Turner  seons  to  bave 
recognized,  and  not  a  technical  ademption  ot 
a  legacy  as  between  a  par»t  and  child.  Aa 
to  the  legacy  to  Mrs.  Preston,  we  condnde 
there  has  beoi  no  payment  to  her,  and  that 
she  is  mtltled  thereto  with  Interest  from  one 
year  after  the  death  of  tiia  decedent  It  is 
not  shown  that  she  authorised  her  danghtor 
to  c(dlect  bee  legacy,  or  that  any  part  of  It 
has  ever  been  paid  ber." 
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FoUowine,  among  others,  are  appeUaufv 
asrigninentt  of  enw,  to  wit:  **(2)  Ths  letn- 
ed  court  erred  In  dlemimtBs  tte  exception  to 
tide  flndlnc  of  Atct  In  tin  dtBtrltnitlon  of 
andit,  at  lUlo-mi:  *Bxcei)tlOB  2.  1h»  said 
Vlrgfaila  Wkltney  cscerts  to  tbe  £<dIowing 
ihidliv  of  flEUit:  nutt  the  legacy  to  Mrs. 
yirgtida  WUtney  Was  inld  by  cbeck  of  tbe 
decedent  dving  bis  lUettme,  dated  16tb  De- 
e«nber,  1891.  By  12ie  Court:  Tbis  foeep- 
tten  la  ovemded  and  dlsmtssed.' "  "('^  The 
learned  court  below  erred  In  dlanlsslng  the 
exception  to  tbe  audit  of  dlBtrlbntlon  to  tbe 
flndlng  of  law,  as  follows:  Exception  4. 
Hie  conrt  erred  in  finding  as  a  matter  of 
law  that  D.  L.  Orevellng  was  a  conpetent 
witness.  By  the  Ooort:  This  esceptton  Is 
oTermled  and  dtemlased.* "  **^  Tbe  learned 
court  below  erred  in  refusing  to  permit  Mis. 
Vtrginla  Whitney,  nfie  Preston,  to  be  swum 
as  a  witness  under  tbe  followtaig  offer: 
'Urs.  Ytrglnhi  Wbltney  called  and  sworn. 
Mr.  Davenport:  We  offer  to  prvre  by  tbe 
wttness  ttat  ^  $5,000  which  die  receiTed 
ftom  Mr.  Bdward  L  Tnnar  prior  to  his 
death  was  a  gift  given  her  In  eonsideeation 
<tf  services  to  Bdward  L  Turner,  via:  In 
secnrinff  tbe  rignatnre  of  James  Tonm  to 
tbe  will,  wbiefa  will  devised  all  of  his  prop- 
erty to  Bdward  L  TTomer,  and  in  considera- 
tion of  other  sovieea  and  the  love  be  bore 
Miss  Preston  at  that  time.  And,  farther,  that 
after  the  reedpt  nt  the  money  tqr  her  she 
went  to  Mr.  Tamer,  and  had  a  conversation 
with  him  about  tliis  money,  and  be  said  It 
was  a  gift  to  her,  and  he  didn't  intend  It 
should  affect  her  lega^  under  Us  wlU.  Mr. 
Wheaton:  We  object  to  the  wttnefis  as  In- 
eompetwit  to  testify,  by  reason  of  the  act 
of  1887,1  to  any  matter  or  thing  wUch  took 
place  iwlor  to  the  death  of  Bdward  I.  Tur- 
ner, the  deceased,  and  seeking  to  eStabUsta 
ber  right  to  the  legacy  under  his  wlil,  ex- 
cept only  (I  Speak  for  myvetf  and  my  own 
client  in  the  rest  of  tbis  objection)  I  think 
she  la  competent  to  testify  as  to  any  rdevant 
matter  concerning  which  D.  L.  Grevellng  has 
already  been  called  and  testlfled  to  <hi  Ow 
other  side,  mider  the  act  of  18D1,  as  I  un- 
derstand It  Further  than  that,  anything 
■tf  se  we  object  to.  By  the  Court;  This  testi- 
mony is  admitted  to  be  limited  to  that  of 
rebutting  ttie  testimony  produced  this  morn- 
ing tbe  witnesses  on  the  oilier  side,  to  be 
held  under  advisement* " 

G.  L.  Halsey.  for  appellant  William  S. 
McLean,  Frank  Wheaton,  George  K.  Powell, 
■and  J.  Q.  Crerellng,  for  ai^ellea 


1  p.  li.  1887,  I  5,  Bobd.  e,  prorides,  in  effect. 
Inter  alia,  that,  where  any  perty  to  a  thing  or 
contract  in  action  Ib  dead,  no  snrviTteg  party 
thereto,  or  any  other  person  whose  interest  is 
adverse  to  the  right  of  the  deceased,  shall  be  a 
competent  witneBS  to  any  matter  ocenrring  be- 
fore tbe  death  of  said  party,  tmleat  the  Issae  fo- 
late to  the  pn^erty  of  a  decedeat,  and  the  oon- 
trovoay  be  between  parties  respectively  claim- 
ing each  proporty  by  derolation  on  the  death  of 
the  owner  tnereoL 


PBB  CURIAM.  An  examination  of  tUs 
record  hn  satisfied  ns  that  the  leaned 
iadgs'a  flndmgs  of  &tet.  nOlngs  oq  ouesttoas 
of  evidence,  and  oomdarions  of  Ib.w,  eosi- 
^Ined  of  In  llie  asslgnmsnte  of  emr.  are 
snbstanthUIy  correct  There  la  EkotUzig  ta 
elttier  of  ttie  ivaclfleatkiaa  that  iwiuhes  a 
Etversal  or  mottfloatioB  <a  the  dscnsh  ud 
they  are  therefore  dismissed.  Daene  aam- 
ed,  and  appeal  dlsmlBsed,  with  costa  to  be 
paid  by  ajwdlant 


McOONIGLB   V.    SUSQUEHANNA  MUT. 
FIItB  INS.  Cou  (Now  455.) 

(Snpreoie  CioaTt  of  PeonBylTania.    ApcO  S9. 
18»5.] 

IxsuBAHOB— Fboofb  OF  Loaa— WAivna--&KSSia 

or  Risk— iBcujfBaANCBs. 

1.  One  who  eoUcited  ioanraooe  at  the  looi 
iratinuiae  acra,t's  butaace,  took  applieali«a 
therefor,  and  delivwed  them  to  tiw  local  ngmt. 
who  reduced  them  to  tbe  proper  fisna  and  fir- 
warded  them  to  the  eompany,  whidh  lewied  pal- 
ieiea  thereon,  was  the  agrat  of  the  cempaDT  u 
to  diectiac  snob  imurance. 

2.  Upoo  aasnied's  property  being-  wholly  de- 
stroyed, ha  BsMed  tiw  eamBaaT,  and  ita  aee- 
retary,  general  manager,  and  adjoster  mt  «oee 
arranged  for  arbitration  as  to  amount  of  loss, 
and  promised  to  pay  tqton  the  mafcina  of  u 
award.  After  tin  award  was  made,  tbe  coai- 
pany  delayed  payment  on  vatlova  yeoDds.  bee 
nothing  was  ever  mid  as  to  asBnnra  faraishint 
proofs  of  loea  BM,  that  aacb  vroafS  wen 
waived. 

3.  The  fact  that  asnued  ftmtfabsd  praeSi  «f 
loii  after  dw  same  were  walvnl  did  not  nsabjert 

him  to  the  proTl^on  In  the  policy  that  suit  sbooid 
not  be  brooght  within  90  oaya  after  fnmiabicc 
each  proofs. 

4.  An  ittBoranee  company,  to  otdor  to  avoid 
a  poHcy  «•  the  ground  that  tbe  premi—  wm 
pot  to  a  use  not  represented  when  the  iBsaraBot 
was  made,  whweby  tbe  risk  was  iaaeeeed. 
mnst  show  that  the  asmred  Imew  that  andi  bk 
increased  tbe  risk  and  the  rate,  mni  that  he 
concealed  It  from  the  eonqwny. 

5.  Where  assnred,  on  api^yiac  for  fauuaaoR, 
Informed  the  a^nt  tkttz  there  was  a  lien  agaiart 
his  vnperty,  end  a  policy  waa  taaaed  which 
failed  to  note  tJiat  fact,  it  Is  pie— mod  that  tke 
ccmpany  waived  the  condition  to  the  peli^  u 
to  though  the  agent  reported  toe  mviwRT 
aa  unlncnmbered,  and  the  policy  provided  li:a: 
no  provision  thereof  could  be  waived  except  bj 
express  ladoieement  thoeon. 

e.  A  waivCT  of  the  eonditioa  in  a  poller 
insurance  againet  incumbrances  may  be  Inf^pi 
from  the  aivointment  of  apmaisera*  and  an  ec- 
lastment  of  losa,  the  negtrtntteaa  aa  to  wbic! 
lasted  five  months,  thou^  tbe  p(rii<7  pravjdnl 
that  no  condition  thereof  coold  be  waived  excer^ 
by  special  asreement  Indorsed  hereon. 

Appeal  from  court  of  common  plesa.  La- 
seme  county;  Gtiarles  B.  Blee^  Judge; 

Aetton  by  Patrick  McOoalgle  acate  the 
Susquehanna  Mutual  Fire  Insuranoe  Cost- 
pany  on  a  policy  of  flre  iDsniaace^  EYsm  s 
judgment  Cor  plalntUE,  defendant  agvesb^ 
Affirmed. 

raus  case  was  refttcred  to  a  nCensb  whoee 
report  Is  as  tollows: 

"This  case  havlnc  bem  nefletrsd  to  me  na- 
dar  the  act  of  March  28,  1870,  and  Ite  aopp^ 
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tnent  of  Jane  22;  18T1,  X  bow  nbintt  my  re> 
port  thereoa: 

"The  prooeedlDf  Is  an  actkm  of  asrampslt 
on  a  policy  of  InsnrBiice  Issued  by  tbe  Stm* 
quehanna  Mntml  Fire  Insomnce  Oompany 
to  Pfttrtek  BfcOonli^,  dated  April  13,  1892, 
fnsurlDg  "VLSOO,  an  his  two-story  frame  build- 
ing and  additions  thereto,  with  shingle  and 
tlQ  roof,  while  oecapled  as  a  saloon,  store* 
room  for  Unnors,  and  dw^ng,  sKaate  on  the 
west  side  of,  and  known  as,  Orchard  or  Sec- 
ond street,  Plnmbtown.  Loseme  comity,  Pa., 
including  foiradatlmis,  gas  and  water  pipes, 
and  fixtures  lor  heating  and  lighting  as  part 
of  the  ballding;  $1,000  otber  Insuiance  per- 
mitted Anrtmt  Fire  Insurance^  Harrlstmrg, 
attached  to  policy  No.  12,819  of  the  Snsqae- 
banna  Mutual  Fire  Insurance  Company  agen- 
cy at  Wilkes  Barre.'  The  ertdence  elicited 
at  the  trial  was  not  free  from  conflict,  but 
after  fall  oonslderatloii  I  find  the  facts  to  be 
as  follows: 

"First  The  Susquehanna  Mutual  Fire  In- 
surance Cfimpany  established  an  agency  at 
Wilkes  Baire,  Pa.,  and  appointed  Mr.  I.  W. 
Miller  as  agent  Hr.  Hlller,  beeldee  pentw- 
alty  sollcItlDg  Insurance  for  his  principal,  ac- 
cepted tbe  asBlBtance  of  ooe  Oewge  W. 
Thomas,  who  seems  to  have  been  a  sort  ot 
itinerant  soHdtor  of  Insurances  In  tbe  near 
Ticinlty  oi  WUkee  Barr&  He  looked  up 
properties  to  be  Insured,  took  verbal  applica- 
tions from  the  owners,  brought  them  to  Mr. 
Miller,  who,  after  reducing  them  to  writing, 
forwarded  them  to  his  oompany  at  Hanis- 
burg,  and  when  they  were  aocepted,  and  poli- 
cies Issued  thereon  and  sent  to  him,  he  usual- 
ly ddlvered  them  to  the  assured,  but  some- 
times be  handed  them  to  Mr.  Thomas,  to  be 
dellTe?ed  to  the  assured  on  the  receipt  of 
premiums.  In  tbe  present  Instance,  how- 
ever, both  Mr.  Miller  and  Mr.  Thomas  bad 
solicited  the  Insutanee  from  Mr.  McOonlgle, 
both  had  be«i  on  tbe  premises,  and  tbe  tor- 
mer  had  been  through  tbe  bouse.  They 
seem  to  have  had  a  conference  on  the  subject 
later,  and  Mr.  Miller  directed  Thomas  to  take 
tbe  Insurance.  Accordingly,  the  latter,  after 
obtaining  from  McOonlgle,  at  another  inter- 
view, further  Information  concerning  the 
preralses,  and  after  a  satisfactory  Inspection 
of  tbem  himself,  communicated  to  Miller  the 
result  Miller  reduced  the  same  to  writing, 
and,  signing  It  blms^f,  forwarded  It  as  an 
application  to  his  company.  It  was  accept- 
ed, and  a  policy  of  the  character  and  exteot 
as  before  Indicated  was  Issued  and  sent  to 
Miller.  He  delivered  It  himself  to  McGoni- 
gle,  at  the  home  of  the  latter  In  Flumbtown. 
McOonlgle  paid  to  him  a  part  of  the  pre- 
mium, and  a  part  of  It  to  Thomas.  That  the 
defendant  oompany  in  due  time  subsequent- 
ly recelred  tbe  amounts  thus  paid  Is  not  de- 
nied. 

"Second.  The  valuation  put  upon  the  pr<^ 
erty  at  the  time  the  application  was  made 
out  by  HUler  was  fixed  by  Thomas.  He  was 
ap«n  the  premises  many  times,  and  during 


fats  negetlatloB  for  the  insurance  McGonigle 
told  him  what  he  had  paid  for  the  pr(H>^^ 
originally,  land  Inoluded,  and  also  what 
amount  of  Insurance  be  wished  put  upon  It 
He  made  known  to  him  the  fact  that  tho-e 
was  an  IncumtaraiKe  <m  the  premises,  held 
by  the  execDtM  an  estat&  Th<Hnas  com- 
municated  the  knowledge  thus  obtained  to 
MlUw,  and  fixed  tbe  vahiatton  at  $3,500. 
Miller  was  satisfied,  and,  lndee4.  according 
to  bis  own  testimony,  be  had  'dropped  In  to 
see  McGonlgle*  wbmevcr  be  went  down  to 
PlnmbtowB  before  tbe  Insurance  was  taken. 
And  aftor  It  was  taken,  and  before  tbe  loss 
occurred,  be  fnrthw  testified  that  be  'was 
down  ttkere  and  looked  the  bnUding  over.  It 
looked  nice,  and  I  thought  everything  was 
all  right,  and  Mm.  McGonigle  a  very  nice 
man.'  In  r^emoe  to  the  Incumbrance,  his 
testimony  was  that  Thomas  said  be  didn't 
adc  HeOoalgle  If  the  prt^kerty  waa  mort- 
gaged, or,  tf  BO,  to  what  ectenf ;  and,  fur^ 
tb^,  tbat  Thomas  said:  Thafa  a  good 
property  down  there  at  McOtmlgle'a  He's 
making  lota  of  money,  and  I  dont  brieve 
he's  got  anything  on  It'  Miller  says  he  re- 
plied: *W^I,  mark  it  "No  iMtunbrances." ' 
MoGonlgle  himself  testified  tbat  be  bad  put 
ImpnoveukMits  on  the  property  since  be  pur- 
chased It  and  that  it  was  worth  $5,00a  This 
valuatttm.  as  I  understood  It  related  to  the 
property  as  a  whole,  land  Included.  Under 
all  the  testimony  In  this  cooneotlon,  the  ref- 
eree cannot  escape  the  conclusion  tbat  an  In- 
surance of  $2,800  was  not  an  overlnsurance 
on  tbe  building  proper.  It  was  at  least  with- 
in the  limit  of  two- thirds  of  the  value  of  the 
building  at  the  thne  tbe  policy  was  issued. 

"Third.  On  tbe  morning  of  August  80^  18^ 
before  daylight  ■  fin  br<Ae  out  in  tbe  vil- 
lage of  Plumbtown,  in  a  bouse  but  a  few 
doors  distant  from  tbe  premises  of  the  plain- 
tiff. The  Intervening  buildil^[B  were  of 
wood,  built  close  together,  and  of  course  read- 
ily inflammable.  Awakened  dwellers,  hav- 
ing only  tbe  few  fadUtles  for  quenching  fire 
common  In  a  country  village,  were  powerless 
to  stay  the  flamea  The  iHaiaUfT's  Insured 
property  was  soon  reached  and  burned  up. 

"Foiirtb.  On  tbe  day  following  the  morn- 
ing of  the  fire,  McOonlgle  notified  Miller,  tbe 
local  agent  at  Wilkes  Barre,  of  the  loss,  and 
Uie  latter  presumably  notified  bis  principal 
forthwith,  for  about  ten  days  afterwards 
Mr.  B.  K.  Huntainger,  who,  besides  being 
secretary  of  the  defendant  company,  seems 
to  have  been  tbe  general  manager  of  Its  af- 
Ailrs,  and  especially  the  adjuster  of  Its  loss- 
es, appeared  on  the  ground  at  Plumbtown, 
accompanied  by  Miller,  the  local  agent  Mr. 
Huntzlnger  was  also  president  of  aaotfaer  in- 
surance company,— tbe  Aurora  Insurance 
Company,  of  Harrlsbuiy.  Pa.,— which  like- 
wise bad  Issued  a  policy  on  Mr.  AtcGonlgle^s 
property,  and  heoce  was  Interested  In  tbe  re- 
sults of  the  fire.  He  seems  to  have  occu- 
pied a  relation  to  this  company  altogether 
similar  to  that  occupied  by  bim  in  eespect  te 
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the  defendant  conu^auy,  at  least  am  far  as 
the  adjufltment  of  losses  was  concerned. 
The  loss  In  this  case  havlDK  been  total,  Mr. 
Hnntzlnger  declined  to  ex^dse  the  risht  to 
baild,  but  desired  that  the  extent  or  measnie 
of  the  loss,  as  respected  each  of  the  compa- 
nies named,  be  appraised  In  acc<H9dance  with 
the  proTlslons  of  the  poltdea,  promlsfnff  that 
each  could  pay  its  prop<Hltonate  amount  Just 
as  soon  as  iippralsers  should  reach  a  finding 
in  the  premises.  He  made  no  dmnand  wlLat- 
ever  for  proof  <tf  loss  at  this  tlm&  The  ash- 
es and  debris  seemed  to  famish  all  the  erl- 
donce  required  upon  this  point  Some  diffi- 
culty or  dlifenence^  howerer,  occonred  be> 
tveen  the  plalntUF  and  himself  In  the  aeleo- 
tltm  of  appraisers  sattsftuitory  on  the  one 
side  and  the  other,  but  this  was  shortly  orer^ 
come  and  an  agreanent  reached  In  this  re- 
spect. It  was  as  follows:  It  la  hereby  agreed 
by  Patrick  McGonl^  of  Uia  first  part,  and 
the  Snsqu^anna  Mutual  Fire  Ina.  Co.,  of 
Handsburg.  Pa.,  and  the  Aurora  Fire  Insur- 
ance Company,  of  Harrlsburg,  Pa.,  of  the 
second  part,  that  William  Ortffith  and  L.  H. 
Hahn,  together  with  a  third  person  to  be  ap- 
pointed by  them,  if  necessary,  to  act  as  um- 
pire, sliall  appraise  and  Mtlmate  at  the  true 
cash  value  of,  and  dam^e  by  Are  to,  the 
property  l>elonsing  to  Patrick  McOonlgle,  as 
specified  below,  which  appraisanrat  and  et* 
tlmate  made  by  than,  or  any  two  of  them, 
in  writing,  as  to  the  value  and  amount  of 
such  loss  or  dama«^  shall  be  binding  <m 
both  parties;  it  b^ng  understood  that  this 
appointment  is  wiUkout  reference  to  any  oth- 
er question,  matter,  <at  thing  contained  in  the 
terms  and  condttiras  of  ttie  policy  of  insure 
ance^  and  is  of  binding  effect  only  so  far  as 
regards  the  actual  cash  value  of,  w  damage 
to»  such  propertT  covered  by  poMciea  No.  12,- 
SIS  and  Na  %409  of  said  companies.  Issued 
at  Wilkes  Barren  Fa.  The  pn^ttty  en  whi<di 
damage  is  to  be  estimated  and  appraised  is 
a  two-8t(n7  frame  buUdllng,  an^  additifms 
thffireto,  with  shingle  and  thi  roof,  Indudlnx 
foundations,  gas  and  water  pipes  and  fix- 
tures, and  all  permanent  fixtures  for  heating 
and  lighting.  And  It  is  expressly  under^ 
stood  and  agreed  that  said  aro^aJwrs  are  to 
take  into  comM^tion  the  age,  conditlMi, 
and  locatlcm  of  the  property  just  previous  to 
the  ftre^  and  also  the  value  of  any  portion  of 
the  property  saved,  and,  after  making  an  e»- 
timate  of  the  cost  oi  replacing  the  property 
MI  which  this  appraisal  Is  made^  a  propw  de- 
duction shall  be  made  for  the  dUEermce,  If 
any,  between  the  value  ot  said  property, 
whea  replaced  new,  and  the  said  destr^red 
property  at  the  time  of  the  fire,  and  it  MJog 
expreesly  understood  and  agreed  that,  In  case 
of  the  d^redatlon  of  the  property  from  age^ 
location,  vs^  or  any  cause  wbatevw,  the 
said  appraisers  shall  make  a  snttatde  deduc- 
tion from  the  cash  cost  of  rcvlftf^  the  same, 
and  to  ascertain  the  actual  cash  value  of 
said  pn^«ty  immediately  previous  to  the 
Ume  of  the  flra   This  agre^nent  Is  made  in 


peeKikce  of;  and  In  oonfwndty  to  tbe  pmrl- 
slons  to  that  eflCect  In,  the  oondltloiM  <»t  Ib- 
anrance  attached  to  said  ptdidea.  And  it  Is 
expressly  understood  and  agreed  that  this 
appraisal  and  Bgreemmt  does  not  watvc^  and 
Is  without  pndodlce  to,  any  of  tlw  oOicr  tenos 
and  condltiona  ot  the  policy  of  eaid  compa- 
nies. Witness  our  hands  at  Wilkes  Bane, 
I^.,  this  14th  day  of  September,  A.  I>.  1801 
[Signed]  PattldE  BfaGonlgle.  B.  K.  HmMsln- 
ger,  for  Susqaehanna  Muttial  Fire  InsoraiKX 
Company.  In  preswce  oi  L  W.  IClUer.' 
The  appraisers  thus  agreed  upon,  before  al- 
tering up<m  the  duties  of  their  appolntmat. 
took  and  anbscribed  13w  following  oath: 
'State  of  Pennsylvania,  Lsaerne  Oonnty,  ss.: 
—We,  the  undersigned,  do  eotemnly  swear 
that  we  wiU  act  with  strict  imiHutialtty  la 
wiawng  AQ  apprais^Dent  and  estSmate  of  tbe 
value  and  the  actual  loss  <a  damage  to  tbe 
property  of  Patrick  MoGoolgle  Snsnzed  by 
the  Susqudianna  Mutual  Fire  Insnraaee 
Gompai^,  of  Harrisbnrg,  Pa^  and  ttie  Auro- 
ra Fire  Insurance  Company,  of  Harrisbar^ 
Pa.,  agreeably  to  the  terms  of  tbe  ftnegoliv 
appointment,  and  Uut  we  wHl  ratnm  to  sidd 
companies  a  true,  Just,  and  oMwdeotioas  ap- 
praisement and  esUmato  of  loss  w  damage 
on  the  same,  acoordlng  to  the  fmegotng  ap- 
polntment,  and  to  the  best  of  our  knowledge 
skill,  and  judgment,  hmlbj  ai^olntlng  Ju. 
Woolsey  as  umpire.  Witness  our  hands  this 
141h  di^  of  September,  A.  D.  1S82.  [Slgaed] 
Li.  H.  Hahn,  Wm.  Orifflth,  Awralaets. 
Sworn  and  subscribed  btfOre  me  tlila  1^ 
day  of  S^jttember,  A.  D.  ISBL  John  A.  Davi- 
son, Notary  PnUlc  [SeaLf  The  i^aisen 
at  once  commenced  th^  Inveatlsatlon.  ana 
on  the  suooeedlng  day  reached  and  ddSveied 
an  awaxd,  as  fOUows:  To  the  Snaqadttun 
Mutual  Fire  Insurance  Co^  of  Harrtsburs. 
Pa.,  and  tbe  Aurora  Fire  Ins.  Oa:  Having 
carefully  estimated  and  appraised  the  prop- 
erty, also  the  loss  and  damage  by  flra  to  tiw 
hwelnabove  described  property,  of  Patrick 
MoGimigle,  agreeab^  to  the  foregoing  ap- 
pointmant,  and  having  carefully  »""^"t^ 
all  the  property  referred  to,  we  hereby  report 
that  after  taking  into  constderation  the  age. 
condition,  and  location  ot  the  property  at  the 
time  of  the  Are,  and  making  propo*  dedoe- 
tlons  for  all  property  saved  in  a  damaged 
eondition.  also  mafcbig  suitable  dedncttou 
for  depreciation  on  account  of  age,  one;  and 
otherwise  to  said  property,  we  tutra  apprtit- 
ed  and  determined,  and  do  report,  the  actmi 
cash  value  to  be  one  thousand  ^ht  taandicd 
and  idnety-<Hie  doUan,  and  tiie  actnsi 

cash  loss  on  same  to  be  seventeen  Irandicd 
and  elghiy-five  and  *Vi««  doUan.  WltBw 
our  hands  this  Ifith  day  of  September.  A.  J>. 
1882.  (Signed)  U  H.  Hahn,  Wm.  Oitflltk 
AppralsMs.' 

"Fifth.  A  few  days  aftw  the  cxHnplctioB 
of  the  appralsemrat,  Mr.  Hnntilnger  had  an 
interview  with  the  plalnttSL  Tke  fOnacr 
did  not  caiiy  out  the  pmnlse  to  pi^  to  the 
latter  the  prop(»tionate  amount  Cooad  to  be 
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chargeable  uuder  tbe  award  to  the  defend- 
aot  company.   On  the  contrary,  Mr.  Hunt- 
zin^rer  then  set      as  a  canae  of  delay,  and 
as  a  reason  why  the  company  wonld  not 
pay,  the  fact  that  'a  man  named  Jones  had 
an  attachment  on  the  place.'  At  a  still 
later  day  be  called  at  the  boose  of  Mr.  Mo- 
Gonigle,  In  Plumbtown,  and  Invited  htm  to 
come  to  Wilkes  Barre,  saying  that  *he  wonld 
settle  tbe  loss.'  Indeed,  on  sereral  occa- 
sions subsequent  to  the  award  of  tbe  ap- 
praisers, Mr.  Huntzinger  assured  tbe  plain- 
tiff that  'he  ^as  willing  and  aatlafled  to  pay 
tbe  loss.'  Payment,  however,  was  not  mad& 
Some  months  of  further  delay  Intervened. 
Mr.  Huntzinger  added  to  the  reasons  already 
made  for  nonpayment  the  declaration  that 
the  defendant  company  Vas  short  of  funds.' 
Along  in  Decembo:  of  that  year,  Hon.  W.  H. 
Hines,  at  that  time  counsel  for  the  plalntUT, 
wrote  directly  to  tbe  defendant  company  at 
Hornsburg,  Pa.,  asUng  for  compliance  with 
the  promises  made  on  their  behalf.   To  that 
letter,  which  appears  In  tbe  attached  ec- 
hibits,  Mr.  Huntzinger  returned  the  follow- 
ing reply,  which  also  appears  In  the  at- 
tached exhibits:  'SnsQuebanna  Mutual  Fire 
Iiisurance    Company.    Incorporated  1873. 
Charter  Perpetual.   Harrlsburg,  Pa.,  Dec 
lOtb,  1802.   W.  H.  Hlnea,  Esq..  Wilkes  Bar- 
re.  Pa.— Dear  Sir:  Replying  to  your  letter 
of  tbe  8th  inst  touching  loss  of  Pat  Mc- 
Gonigle,  will  say  that  you  are  misinformed 
both  as  to  promises  of  payment  and  bm  to 
time  when  losses  are  payable.  All  promises 
made  In  this  case  are  what  the  policy  sets 
forth,  and,  as  tbey  are  conditional,  the  time 
bas  not  yet  arrived  to  say  anything  about 
payment  other  than  what  tbe  policy  itself 
contains.  As  I  am  also  interested  in  tbe 
Aurora  fire  Ins,  Oo^  the  above  applies  to 
your  letter  of  tbe  same  date  to  it  Yours, 
truly,  B.  K.  Hnntadnger,  Secy.' 

"Sixth.  A  short  time  after  tbe  correspond- 
ence  above  noted,  Mr.  Hlnea  called  person- 
ally at  the  ofilce  of  tbe  defendant  company 
in  Harrlsburg,  with  a  view  to  aid  tbe  in- 
terests of  Mr.  McQonlgle  in  respect  to  his 
loss.  Kr.  Huntdnger,  speaking  for  the  two 
companies  hereinbefore  named,  did  not  pred- 
icate tbe  delay  of  adjustment  on  the  fact 
that  no  proof  of  loss  bad  been  furnished, 
but  stated  that  attachmente  had  been 
served,  and  that  the  claim  on  the  building 
could  not  be  adjusted  until  the  attachments 
were  released,  and,  further,  that  this  was 
the  cause  of  the  delay.  The  public  duties 
of  Mr.  Hines  as  a  member  of  congress 
obliged  bim  to  forego  further  professional 
effort  in  Mr.  McOonlgle's  behalf,  and  there- 
upon John  McGabren,  Esq.,  was  employed 
by  the  plaintiff  as  counsd. 

"Seventh.  There  was  no  dispute  on  the 
trial  as  to  the  existence  of  an  incumbrance 
on  the  property  at  the  time  I.  W.  MiUw,  the 
local  agent,  formulated  tbe  application  for 
Inanrance.  nor  that  it  continued  at  the  date 
of  the  issuing  of  the  policy.   Nor  was  it 


denied  that  the  plaintiff  Informed  Thomas 
of  the  incumbrance  when  the  latter  solicited 
the  Insurance.  It  was  further  conceded  that 
on  the  8d  of  September  following  an  attach- 
ment execution  was  issued  on  the  Incum- 
brance, and  service  of  the  same  was  had 
four  days  afterwards  on  the  datoidaiit  com- 
pany, as  a  garnishee. 

''Blghth.  In  January  following,  Mr.  Mc- 
Gabren, counsel  for  the  plaintiff,  wrote  to 
Mr.  Huntzinger  in  behalf  of  Mr.  McQonlgle. 
This  letter  appears  In  tbe  attached  exhibits. 
Inclosed  therein  was  forwarded  to  tbe  de- 
fendant company  a  certldcate  from  the  prop- 
er record  In  Luzerne  county  showing  that 
the  attachment  in  question  bad  been  dis- 
solved. Beplies  of  Mr.  Huntzinger  to  sev- 
eral letters  written  Mr.  Hines  and  Mr. 
McGabren  to  the  defendant  company  direct- 
ly, and  to  Mr.  Huntzinger  himself,  as  the 
recognized  ageat,  kppear  in  the  attached  ex- 
hibits. All  promises  of  payment  other  than 
those  conditioned  in  the  policy  seem  to  have 
been  unrecognized  by  Mr.  Huntzinger.  At 
a  later  date,  or  on  tbe  13th  of  February, 
1893,  proofs  of  loss  were  duly  made  and  for- 
warded to  tbe  defendant  company.  Pay- 
ment of  the  claim  was  nevertheless  still  re- 
fused, and  on  the  23d  of  tbe  same  month 
this  action  was  liutltuted.  John  McGahreii, 
Esq.,  counsel  for  the  phiintiff,  claims  that 
nnder  the  facts  as  developed  in  the  trial, 
and  under  the  law,  Mr.  McGonlgle  is  en- 
titled to  recover  tbe  sum  of  91.00B.20,  the 
proper  amount  due  from  the  defendant  com- 
pany under  tbe  terms  of  the  policy,  based 
on  tbe  finding  of  the  appraisers,  together 
with  the  Interest  on  the  same  from  tbe  date 
of  such  finding.  Hon.  Henry  W.  Palmer, 
couns^  for  the  defense.  Inslste  that  there 
should  be  a  general  finding,  under  tbe  facts 
and  the  law.  In  favor  of  the  defendant  com- 
pany. He  further  requests  the  referee  to 
find  the  following  facte:  'First  That  the 
representations  uj>on  which  the  policy  in 
this  case  was  issued  were  made  to  the  agent 
of  the  company  by  George  W.  Thomas,  an 
insurance  broker*  who  was  not  an  agmt 
of  the  defoidant  company.  Second.  That 
Thomas  represented  the  property  to  be 
worth  $3,500,  when  In  fact  It  was  not  worth 
more  than  $1,885.  Third.  That  Thomas  rep- 
resented that  be  did  not  know  whether  the 
property  was  incnmbered,  but  told  the  agent 
of  the  defendant  to  put  it  down  as  unin- 
cumbered, and  it  was  so  represented  to  tbe 
defendant  company.  Fourth.  That  the  ac- 
tion of  the  secretary  of  the  defendant  com- 
pany In  viewing  the  premises  and  having 
appraisers  appointed  to  estimate  the  loss  is 
not  snfficlent  to  show  a  waiver  of  the  proofs 
of  loss.  Fifth.  That  under  all  the  evidence 
the  defendant  company  did  not  waive  proofs 
of  loss.  Sixth.  That  plaintiff  furnished 
proofs  of  loss  February  13. 1888,  and  broogbt 
suit  in  less  than  ninety  days  thereafter. 
Seventh.  That  the  property  was  represented 
as  a  dwelling  bouse  and  salooir  ^nd  store- 
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room  for  Hqnon,  whea  In  fact  It  contained  a 
hall  need  for  public  entertainments,  ebows, 
theaters,  and  euppera.  Blghth.  Tlttt  the 
rate  charged  by  Inmrance  eompantes  on 
proiwrty  oaed  far  pnrpoMs  of  pnblle  enter- 
tainments Is  hUrher  than  the  rate  charged 
plaintiff.'  At  to  aneetlonB  of  law  Mr.  Palm- 
er desired  the  referee  to  And  as  ft^lowe: 
*Fb^t  The  plaintiff  la  not  entitled  to  re- 
cover in  this  caae,  becaose,  the  terms  of 
his  policy,  all  representattons  made  before 
the  Insurance  was  effected  are  warranted 
to  be  tme,  and  certain  ones  have  been 
foond  to  be  &lse;  therefore,  the  plaintiff 
cannot  reoorer.  Second.  Because  the  stdt 
was  brought  before  the  money  was  due  un- 
der tbe  terms  of  the  policy.' 

"In  siq^rt  of  the  views  thus  entertained  of 
the  Cuts  and  the  law  In  the  pranlses,  Mr. 
Palmer  directed  the  attention  of  tbe  referee  to 
the  following  proTlslona  In*  the  veAiey,  and  de- 
slrerl  that  tbey  should  be  consld«ed  In  dl«- 
poalucr  of  tbe  cose: 

"No.  l—Dnty  of  secretary:  *He  Shall,  upon 
the  ocenrrenee  of  any  loat,  view  the  premises 
as  soon  as  practical,  tnvestlfate  the  cause  of 
tbe  loss,  and  make  report  to  the  boud  at  their 
next  meeting,  or  may  appoint  some  other  com- 
petent person  to  act  In  his  stead.' 

"No.  l^Doty  of  agents:  'It  OMi  be  the 
duty  ot  local  agents  or  surveyors  to  make  sur- 
veys and  receive  appHcatlons  for  insurance,  to 
transmit  the  same  to  the  secretary,  to  receive 
the  cash  premlnms  tac  the  same,  tbe  re\ntrd 
thereof,  and  the  Interest  payments,  when  ftnv 
nlshed  with  proper  receipts  thwefor,  and.  In 
case  at  any  loss  ooeurring  within  his  agency, 
be  Shan  as  soon  as  possible  go  to  tiie  place  of 
such  loss  and  examine  Into  the  dreimutances 
attmdlng  the  mme,  and  report  to  the  secretary 
the  resolt  of  such  examlnattoa.  But  no  agent 
fa  to  be  empowered  to  malce  insurance,  nor  to 
waive  any  condition  of  tbe  poUdes  or  by-laws, 
either  before  or  after  a  loss,  without  special 
authority  trem  tbe  company  In  writing.* 

**No.  1%— Who  Is  an  agent:  'In  any  matter 
rating  to  this  Insurance,  no  parson  unless 
duly  authorlaed  In  writing,  shall  be  deemed  an 
agent  of  tliia  conqnny.* 

"Na  3— Time  limit  for  bringing  suit:  *SaId 
aacertaiimient  or  estimate  shall  be  made  by 
the  Insured  and  liUs  company,  or,  If  they  dif- 
fer, then  a^imlsers  as  hereinafter  provided; 
and  the  amonnt  of  loss  tor  which  tUs  company 
shall  be  liable  pursuant  to  this  poHcy  shall  not 
be  payable  until  ninety  daya  aftor  tbB  notice, 
verification,  and  delivery  ot  the  proof  and 
dalm  at  tbe  office  of  tbe  company  in  the  man- 
ner and  time  herein  required.' 

"No.  8— Appointment  of  appralswa:  In  the 
event  of  disagreement  as  to  the  amonnt  of 
loss,  the  same  shall,  as  above  provided,  be  as- 
certalned  by  two  competent  and  dhdntoested 
appralaos,  flie  ossnred  and  this  company  eadi 
selecting  one,  and  the  two  so  chosm  shall  first 
stiect  a  competent  and  dUnterestad  umpire; 
the  appraisers  together  shall  then  estimate  sad 
appraise  the  los^  stating  separately  sound 


Tfthw  and  damage,  and.  falling  to  agree,  AaS 
submit  the  dUFerencea  to  tbe  umpire;  and  tbe 
award  of  any  two  eball  deterotaie  llie  amonm 
of  such  loss.  The  parties  thereto  Aall  pay 
the  appraisers  respectively  selected  fry  tbem. 
and  shttD  bear  equally  the  expense  of  the  ap- 
pmlsement  and  umpire.* 

"Nob.  4  and  5— Waiver  by  company— Aiv 
pralsal— Proofs  of  toss— Time  for  brin^hig  nit 
limited:  *Thl8  company  shaH  not  be  brtd 
have  admitted  any  liability,  or  to  bav«  walvM 
any  provision  or  condition  of  this  policy,  et 
any  forfeiture  thereof,  by  any  reqnlremn*. 
act,  or  proceeding  mi  Its  part  relatioc  to  tbe 
appraisal,  or  to  any  examination  herein  pro- 
vided for;  and  tbe  leas  shall  not  become  pay- 
able until  ninety  days  after  tbe  notice,  aecer 
tabunent,  estimate,  and  MtMactory  proofs  cf 
the  loss  herein  required  have  been  leeeived  br 
ttds  company,  Indudlng  an  award  by  appmi?- 
era,  when  appraisal  has  bcMi  re<prired.  No 
sidt  or  action  on  this  policy  tor  the  recovery  of 
any  dalm  shall  be  sustainaMe  In  any  court  of 
law  or  equity  untU  after  fall  compliance  by 
the  insured  with  nil  tbe  fbregoing  tequire- 
ments,  nor  unless  commenced  within  eight 
moDtiis  next  after  tbe  fire.' 

•Wa  0— Wairanty— No  waiver  by  agent - 
*The  insured,  1^  the  acc^tsnce  of  this  poHcy. 
henby  warranto  that  any  appHcatkm.  surrey, 
plan,  stetement.  or  description  connected  witJi 
the  procuring  ot  this  insurance,  or  contained  io 
or  rafsned  to  In  tUs  policy,  as  wm  as  aO  rep- 
resents tlona  made  by  the  insured,  or  tbe  rn-trv- 
seotetlTe  of  the  same,  are  true,  and  shall  iL-na 
a  part  of  this  policy,  wlietber  signed  by  tbe 
insnred  or  not;  also,  that  tbe  iaupeHj  beieiQ 
described  has  not  been  ovemdned,  and  that 
no  fact  or  dreomstsnee  oonoenitair  tMs  Inmr- 
ance  or  the  subject  thereof  has  been  concealed 
or  omitted  to  be  made  known  to  said  com- 
pany. And  thlB  company  shall  not  be  bound 
under  this  policy  by  any  act  of  or  atntettim 
made  to  or  by  any  i^ent  or  other  pneon  whii.'b 
Is  not  oontalaed  In  tUa  poller,  or  IB  any  otier 
written  paper  above  meatlened.* 

"No.  7— Amoont  of  tauarance  allowed:  *Tbe 
aggregate  amount  of  Inauranee  tn  tbis  aod  oQt- 
er  companies  shall  not  exceed  two4hirds 
<be  actual  value  of  the  property  Insured.  This 
Hmit  may,  hoinver,  by  ipedal  IndorwmaH  oc 
tbe  policy,  be  extended  to  thrce-fomths  of  Or 
real  valn&* 

•*No.  8— Policy  subject  to  Conditlona:  TMf 
policy  is  made  and  accepted  snbrject  to  Vb* 
foregoing  sttpulattons,  ocmdltlona,  and  by- 
laws, togetli«r  with  such  otfaer  pcorlsloBa, 
agreanents,  condltlcma,  or  statwnenta  aa  may 
be  Indorsed  hereon  or  added  hereto,  whether 
signed  by  the  assured  or  not;  and  no  oOlccr. 
agent,  m  otlier  repreecgrtntive  of  tbis  company 
Shan  have  power  to  waive  any  provision  er 
condition  of  this  policy,  except  sncb  as  by  tbe 
terms  ot  this  policy  may  bs  tiia  subject  9t 
agreement  Indoned  hoeon  or  added  hereto. 
And,  as  to  snch  prevWooa  and  omditlinis.  do 
officer,  agent,  or  repreaentattve  shall  have  sort 
power,  or  be  deemed  ot  beid  to  hsve  mSved 

Digitized  by  Google 


Pa.) 


MoGOlIIOLB  V.  SUSQUEBAKNA  MUT.  FlUE  INS.  CO. 


873 


mcb  proTlskms  or  conditions,  nden  mdi 
ivalrer,  If  any,  riuU  be  wrttten  iip«n  or  attadi- 
Ml  hereto  lay  tbe  secretary  of  tbe  company,  or 
by  an  agent  aotliorized  thereto  In  writing  by 
tbe  preirident  or  secretary  of  tbls  company; 
Dor  shall  any  privilege  or  perintedoa  affecting 
the  instnance  nndw  titis  policy  exist  or  be 
claimed  by  ttie  Insured  unless  so  wrttUn  or 
attacbed.* 

"No.  9— Pohcy  ToJd  if  premises  raed  for  any- 
thing but  dw^lng  boose  and  hotd:  This  en- 
tire p(rticy  diall  be  rold  if  tbe  Insured  ha» 
concealed  or  mtarepreeented.  In  writing  or  otb- 
erwlse,  any  flact  or  dreumstance  concerning 
this  Insnrance,  <a  the  subject  thereof;  or  If 
the  Interest  of  the  taisnred  In  tbe  property  be 
not  truly  stated  therein;  or  If,  during  this  In- 
surance, the  alx>ve-mentloned  premises  shall 
be  used  for  any  trade,  business,  or  Tocatlon,  or 
for  storing,  using,  or  vending  tberein  any  class 
of  article,  other  than  those  named;  or  If  tbe 
occupation  of  sucta  premises  be  changed  except 
as  herein  apeclRlly  agreed  to  In  writing  npon 
this  policy.' 

**To  the  first  request  of  the  counsel  for  the 
defense  as  to  the  Qndlng  of  fact^  tbe  referee 
cannot  yield  unqualified  assoit  as  a  whole, 
and  therefbre  must  deny  It  It  Is  true  that 
Mr.  Thomas  was  not  tbe  appointed  local  agent 
of  the  defendant  company  at  Wilkes  Barre, 
bat  he  was  a  solicitor  of  Insurance  for  Mr. 
Miller,  tbe  dnly.«ppolnted  agent  at  that  place. 
He  looked  up  properties  to  be  Insured,  took 
Applications,  rerbal  and  otherwise,  for  such 
Insnrance,  brought  tbem  to  Mr.  Miller,  who, 
after  reducing  them  to  writing  or  putting 
them  In  proper  form,  forwarded  them  to  tbe 
companies  for  which  he  was  ttgmt  In  tbe 
present  case  both  Miller  and  Thomas  were 
solicitors  for  this  particular  Insurance,  both 
examined  the  property,  t>oth  were  satlsfled 
with  It  In  every  req>ect.  Miller  himself  was 
shown  through  the  bonse.  He  Instructed 
Thomas  to  take  the  Insurance,  thus,  apart 
from  what  be  himself  did  directly  In  the  prem- 
ises, making  the  act  of  Thomas  his  own  act. 
His  principal  recognized  his  work,  Issued  a 
p<dlcy  In  conCormhy  with  It,  recced  the  pre- 
mium therefor,  nerw  challenging  any  part  of 
tbe  preUmlnary  transactions  imtll  the  day  of 
trial,  upwards  of  seventeen  months  thereafter. 
The  features  of  the  case  In  some  respects  are 
closely  analogous  to  those  of  Insnrance  Co.  t. 
Ssbelman,  80  Ohio  9t.  617,  where  It  was  b^d, 
substantially,  that  where  an  agent,  in  tbe  due 
prosecptlon  at  the  bnslness  of  his  principal, 
employs  another  in  a  branch  of  the  buslneas, 
the  acts  of  the  snbagent  have  the  same  effect 
as  If  done  by  the  agent  himself.  This  doe- 
trine  was  quoted  approvingly  by  our  supreme 
court  In  Swan  v.  Insnrance  Ck).,  96  Pa.  St  37. 
The  second  and  third  requests  on  the  part  of 
the  defense  miKt  be  denied  also,  except  In  so 
far  as  relates  to  the  voluntary  and  unauthor- 
ized representation  as  to  Inoumbraoces  made 
by  i^illler,  the  local  agent  himself,  to  his  tHin- 
cIpaL  And  denial  must  likewise  be  had  of 
the  foortb  «Bd  fifth  requests.   Where  tbere 


Is  a  total  loss  of  the  tnsnred  building,  and  the 
Inauranoe  conqnny  has  beat  Immediately  no- 
tified, as  was  done  in  this  case,  no  further 
technical  proof  of  km  to  necessary.  Betfdea, 
when  an  Insurance  company  bases  its  neglect 
or  refusal  of  payment  bn  the  groond  tbat  at- 
tadiments  of  the  claim  have  been  served  up- 
on tt,  or  that  it  is  short  of  funds,  or,  Indeed, 
on  any  ground  other  than  tbe  absence  of  tech- 
nical proof  required  by  the  policy,  particular- 
ly when  tbe  loss  has  be^  total,  and  notice  of 
It  has  Id  due  time  been  given  to  the  company, 
such  conduct  amounts  to  a  waiver  of  technical 
proofs  of  the  loee.  Roe  v.  Insurance  Co.,  HSi 
Pa.  St  M,  23  Atl.  718;  Insurance  Co. 
Dougherty,  102  Pa.  St  008;  and  many  other 
authorities  wbioh  the  referee  does  not  deem 
neoessary  to  mention  bwaln.  Again,  an  in- 
surance  company  may  waive  a  condition  re- 
qnlrlng  proof  of  loss  by  notifying  the  Insured, 
In  case  of  a  total  loss,  that  the  Insurance  would 
be  paid  In  full.  StauCTer  v.  Insurance  Co.,  ISO 
Pa.  St  S31,  24  Aa  754.  The  present  caae 
differs  from  tbls  immaterially.  Here  the  toss 
was  total,  notice  was  given  to  the  insurance 
company  at  once,  the  adjuster  (secretary)  and 
general  manager  of  the  company— all  In  one- 
was  promptly  on  the  ground,  had  appraisers 
appointed  according  to  the  terms  of  the  policy, 
and  {Hvmlsed  payment  forthwith  on  tbe  flnd- 
big  of  the  appralsnn.  Tbls  finding  having 
been  reached,  delay  of  complalnee  was  not 
predicated  npon  a  want  of  proofs  of  loss,  but 
upon  tbe  fact  that  tbe  clahn  had  been  attachetl 
In  the  company's  hands.  Indeed,  the  mutual 
appointment  of  appraisers  to  adjust  the  loss, 
and  they  having  made  their  finding,  which  was 
not  objected  to  by  the  company's  oecognteed 
adjuster  and  agent  Is  competent  evidence  to 
submit  to  a  Jury  or  a  referee  whether  the  pro- 
vision in  the  policy  requiring  proof  of  loss  to 
be  furnished  within  a  certain  spedfled  time 
had  been  waived.  Fritz  v.  losui-ance  Co.,  154 
Pa.  St  384,  26  Atl.  7.  The  sixth  request  of 
the  defense  Is  accorded.  The  hope  of  real- 
izing for  his  loss  without  litigation,  Induced, 
perhaps,  by  the  contemporaneous  letters  of  the 
secretary  of  the  company  hereinbefore  referred 
to,  may  have  led  the  plaintiff  to  furnish  proof 
at  loss  at  the  late  date  Indicated.  It  is  im- 
material, however,  what  tbe  reason  was.  We 
have  already  seen  that,  under  the  law  and  the 
evidence,  tbe  company  had,  upwards  of  four 
months  previously,  waived  this  provision  of 
the  policy.  The  plaintiff's  action  was  there- 
fore not  prematnre.  Nor  can  the  seventh  and 
eighth  requests  on  the  part  of  the  defense  be 
favorably  entertained.  Certainly,  If  the  plain- 
tiff had  made  false  representations  at  the  time 
the  Insurance  was  solicited  as  to  tbe  condition 
of  his  property,  or  Its  surroundings,  or  the  nses 
to  which  It  was  then,  or  was  to  be  In  future, 
subjected,  or  had  concealed  any  matter  mate- 
rial to  the  risk,  a  different  view  might  well  be 
taken.  The  evidence,  however,  exhibits  the 
conti-firy.  He  made  no  representations  what- 
•Ter  in  the  respects  referred  to.  His  building 
was  free  to  the  Inspection  of  both  Miller  and 
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Thomas,  and  one  of  them,  at  least,  was  shown 
through  the  house.  Notliing  was  said  on  ei- 
ther side  at  any  time  about  a  ball  In  the  house, 
or  Ita  nses,  but  tbe  senetal  Tise  of  the  premlaes 
as  a  whole  waa  apparent  to  uxy  ordinary  ob- 
server. So  far  as  the 'hall  was  concerned,  the 
erldence  abows  that  Its  size  was  22  by  56,  In 
the  second  story  of  tbe  building,  and  that  It 
was  used,  as  occasion  offered,  for  church  sup- 
pers, church  festivals,  amateur  performances, 
and  dances.  Evai  though  such  uses  might  In- 
crease the  risk,  and  be  cause  for  a  higher  rate 
of  insurance  ordinarily,  still  there  Is  no  evl- 
-dence  of  ooocealment  on  the  part  of  tbe  plain- 
tiff as  respects  the  hall,  no  evidence  that  be 
knew  such  use  did  Increase  tbe  risk,  and  no 
evidence  that  he  knew  that  a  higher  rate  of 
Insurance  was  chargeable  where  buildings  of 
this  character  were  used  for  the  purposes  last 
mentioned.  Knowledge  as  to  both  these  iiar* 
ticulars  must  be  brought  home  to  the  Insured 
before  his  recovery  for  a  loss,  otherwise  well 
founded,  can  be  defeated.  Insuiance  Co.  v. 
Losch.  100  Pa.  St  100;  Bife  t.  Insnmnee  Ga, 
115  Pa.  St  SSa  6  Atl.  65. 

"As  already  stated,  Mr.  Palmer,  for  the  de- 
fense, further  requested  the  referee  to  find 
the  following  conclusions  of  law  (repeating 
the  same  tor  convenience):  'First  that  tbe 
plalntlir  is  not  entitled  to  recover  in  this  case, 
because,  by  the  terms  of  his  policy,  all  repre- 
Bentatlons  made  before  the  insurance  was  ef- 
fected are  warranted  to  be  tm^  and  certain 
ones  have  been  foimd  to  be  false;  therefore, 
the  pIolntlCF  cannot  recover,*— and.  'second, 
because  the  suit  was  brought  before  the  mon- 
ey was  due  under  the  terms  of  the  policy.' 
These  requests  must  be  denied.  That  the  pol- 
icy contains  conditions  of  a  very  stringent 
character  as  to  liability  on  the  part  of  the 
company  In  case  of  loss  must  be  admitted,  but 
to  say  that  these  conditions,  or  any  of  them, 
can  only  be  waived  as  prescribed  In  the  poli- 
cy, would  be  an  assertion  not  warranted  un- 
der the  law.  For  example,  a  policy  providing 
that  It  should  be  void  If  the  property  be  sold, 
conveyed,  incumbered,  or  mortgaged  Is  not 
rendered  Invalid  by  the  existence  of  liens 
against  it  when  the  policy  was  issued,  about 
which  no  questions  were  asked  and  no  state- 
ments made.  Insuraace  Co.  v.  Hoffmann,  125 
Fa.  St  626,  18  Atl.  387.  In  the  present  case 
the  unauthorized  statemmt  of  Miller,  the  local 
agent  respecting  liens,  camiot  affect  the  In- 
sured, who  answered  truthfully  upon  this 
point.  It  was  not  competent  evidence,  even 
though  admitted  at  tbe  hearing  to  save  time, 
but  under  the  protest  of  plaintiff's  counsel 
Act  11th  May,  18S1  (P.  L.  20).  And  again, 
If  the  Insured  Informed  the  agent  that  there 
was  a  lien  against  the  property^  and  a  policy 
waa  subsequently  Issued  which  failed  to  note 
that  fact  It  will  be  presumed  that  the  com- 
pany waived  tbe  condltlmi  in  the  policy  as  to 
the  Hen.  Gould  v.  Insurance  Co.,  134  Pa.  St 
370,  19  Atl.  793.  And,  further  still,  a  waiver 
of  the  condition  in  a  policy  against  Incum- 
brances may  be  Inferred  from  the  appoint- 


ment oC  ^^lalstts  aftw  the  Are  and  an  ad- 
justment oC  tiw  Ion;  the  negotUtlmiB  JaaOof 
nearly  ftvemontlu;  and  this,  too.  tbooKh  tbe  pol 
Icy  contained  aomditlaiithatiiotlilns  less  this 
a  spedflc  agreement,  clearly  expnmed  and 
dorsed  on  tbe  pt^cy,  should  be  conatrued 
a  waiver  of  any  at  Its  ccndltioiu.  McFaxiMni 
V.  Insurance  Co.,  184  Pa.  St  SBO,  19  AIL 
Conditions  In  a  poUqy  of  Uuorance  are  o.t 
meaningless,  bowew.  'Bu^  may  all  be  ea- 
forced,  under  pvajfer  drcnmBtaneea.  Am  i 
gennal  proposition,  they  all  stand  inactlcallv 
ap<m  a  common  i^Ume,  no  one  of  tbem  twio: 
more  sacred  or  binding  than  another.  And  ii 
the  case  at  hand,  if  the  oompany  bad  remala- 
ed  passive  after  tbe  fire  bad  occurred,  waitins 
full  compliance  on  the  part  of  tbe  Insnn^ 
with  the  conditions  contained  In  the  policy 
very  Ukely  there  would  have  heea  no  canEe 
of  action  against  them.  But  sucb  was  not  tin 
case.  Tbe  company  did  not  renoaln  pas^vc. 
Their  action  In  the  premises,  throo^  th^ 
recognized  agent  after  the  fire,  aa  AimtHtmi 
by  the  evidence  in  the  case,  is  competent  fcr 
a  Jury,  or  for  a  referee  standing  in  the  plur 
of  a  Juty,  and  warrants  the  inference  tA  i 
waiver  on  the  part  of  the  company  of  all  the 
conditions  In  the  policy  to  which  attentifn 
has  been  called  by  tbe  counsel  for  the  de- 
fense, and  which  are  hereinbefore  noted  i: 
length.  H^c^  a  finding  accordingij  mas: 
follow.  Whereupon  Judgment  la  directed  to 
be  entered  against  the  defendant  companr. 
and  In  fiivor  of  the  plaintiff,  tar  tbe  sum  of 
eleven  hundred  and  thirty-six  dollars  and 
sixty-nine  cents,  that  being  the  pn^rtuHutr 
amount  based  on  the  tlndlog  of  tbe  appralsos 
as  returned,  togethor  wttli  latereat  op  te  Oi> 
tober  23.  1894." 

Following,  among  othws,  are  deCcnduti 
aaslgnments  of  wror,  via: 

"First  Specifications. 

"Fourth.  In  not  finding  the  facts  as  r^ 
quested  by  tbe  defendant  in  his  firat.  seemd. 
third,  fourth,  fifth,  sixth,  seventh,  and  ^hth. 
which  were  as  follows:  'First  That  the  tep- 
resentattons  upon  which  the  poUiT-  In  this 
caae  waa  Issued  were  made  to  the  agent  <^ 
the  company  by  Qeorge  W.  Thomas,  an  io- 
sorance  broker,  who  was  not  an  agent  for 
the  defendant  company.  Second.  That  Tboci 
as  represented  the  property  to  be  wuxti. 
13.600,  when  In  fact  it  waa  not  wwth  iwnv 
than  $1,895.  Third.  That  Thomaa  cepzeeenr- 
ed  that  he  did  not  know  whether  the  proper 
ty  was  Incumbered,  but  told  the  agent  of  the 
defendant  to  put  it  down  aa  nnlncambe^ 
and  it  was  so  represented  to  the  defendun 
company.  Fourth.  That  the  action  of  tbe 
secretary  of  the  defendant  company  tn  vleir- 
Ing  the  premises  and  having  appraises  ap- 
pointed to  estimate  the  loss  la  not  snfSit^ec* 
to  show  a  waiver  of  the  prooft  of  loss. 
Fifth.  That  tmder  all  the  evidence,  tbe  de- 
fendant company  did  not  waive  proofs  ot 
loss.  StTtb.  That  the  plaintiff  famished 
proofs  of  loss  on  February  16^  1803,  and 
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CDUsht  salt  In  leas  tluin  ninety  days  there- 
ifter.  Serenth.  Tliat  the  property  was  rep- 
esented  as  a  dwelling  honse  and  saloon  and 
toreroom  for  Uqaors,  when  In  fact  It  con- 
fined a  hall  used  for  pnldic  entertainments, 
hows,  theaters,  and  suppers.  Eighth.  That 
ho  rate  charged  by  Insurance  companies  on 
Toperty  used  for  purposes  of  public  enter- 
ainments  Is  higher  than  the  rate  charged 
>lalntlfr.'  Fifth.  In  not  finding  conclusions 
<f  law  as  requested  as  follows:  'First  The 
tkilntllt  Is  not  entitled  to  recover  la  this 
Ase,  because,  by  the  terms  of  his  policy,  all 
■eprcsentatlons  made  before  the  Insurance 
vas  effected  are  warranted  to  be  true,  and 
crtaln  ones  have  been  found  to  be  false; 
herefore,  the  plalntUE  cannot  recoTer.  Sec- 
>nd.  Becanse  tbe  salt  was  bronght  before 
he  money  was  due  under  the  terms  of  the 
x>llcy.*  Sixth.  In  finding  that  the  conditions 
>f  the  policy  with  respect  to  furnishing 
proofs  of  loss  were  waived  by  the  conduct 
)f  the  secretary.  Serenth.  In  not  finding 
:hat  this  policy  was  arolded  for  the  reason 
:hat  the  premises  wen  used  for  a  purpose 
llffcrent  from  that  expressed  tn  the  policy 
md  more  hazardons. 

'*Second  Specification. 

"The  court  erred  In  affirming  the  report  ot 
the  referee,  as  follows:  *Now,  March  7, 1S95. 
the  exceptions  are  OTerruIed,  and  Judgment 
Is  directed  tm  the  pWntlfl  In  accordance 
wltb  the  nferee^s  findings.'  ** 

H.  W.  Palmer,  fw  appellant  John  Me> 
Oabren,  tar  appdlee. 

PER  CURIAM.  There  appears  to  be  no 
substantial  emnr  either  In  the  learned  ref- 
eree's findings  of  fa«t  or  In  bis  eonduslons 
3f  law.  Bia  Terr  able  and  wbanstlTe  re- 
port is  an  ample  Tindlcatlon  of  his  rulings, 
rbere  was,  therefore,  no  error  In  orerrullng 
the  ezc^ptionB  and  directing  indgment  tot 
plaintiff  in  accordance  with  the  refme's 
BndiDgs.  JodgmoLt  affirmed. 


\IcOOmGLE  T.  AURORA  FIRE  INS.  00. 
(Supreme  Court  of  PeonsylTaDla.    April  29, 
1695.) 

Appeal  from  court  of  ccwmoa  pleas,  Lnieme 

x>unty. 

Action  by  Patrick  McOonl^e  against  the  An. 
rora  Fire  Insurance  Company  on  a  policy  of 
ire  insurance.  From  a  judgment  for  plaintiff, 
lefendant  appeals.  Affirmed. 

H.  W.  Palmer,  for  appellant  John  McGah- 
ren,  for  amwliee. 

FBR  CURIAM.  By  writing  signed  by  coun- 
lel  for  the  parties  and  filed  in  this  case,  It  was 
iCTeed  that  the  deasion  to  be  rendered  in  Mc- 
Sonigle  Insurance  Co.  (No.  455,  January 
cerm.  1890)  81  Atl.  868,  ahall  control  and  det^ 
nine  the  appeal  In  this  case,  and  be  dedaive  of 
ill  questions  arlring  out  of  the  same.  In  an 
>pin]on  Jnst  filed  In  that  case,  the  judgment  has 
>een  affirmed,  and,  pursuant  to  the  terms  of 
mid  agreement,  thejudgment  in  thia  case  ahonld 
also  be  afiirmed.  Judgment  affirmed. 


REYNOLDS  et  aL  t.  HOWELL. 
(Oonrt  of  Bmns  and  Appeals  at  Delawan 
April  19,  1895.) 

QaasiSHMMgr— DsATH  or  Dbbtos— ASAfSiiss^ 
DnosxT  or  PsBaosaur. 

1.  Rer.  Godst  840,  f  46,  expressly  pro- 
vides that  attacSiment  in  gamiihment  proceed- 
ings shall  be  governed  by  the  laws  relating  to  for- 
eign attachments;  and.  aince  the  lien  by  attadi- 
ment  is  dependent  on  the  subsequent  recovery  of 
a  Judgment  therein,  the  d«Lth  ot  the  debtor  after 

Srocess  has  been  served  on  the  garnishee,  but  be- 
ore  answer  made  or  plea  entered,  dissolves  tiie 
attachment. 

2.  The  propertar  heU  therenader  by  the  gar- 
niehee  passes  to  tisa  personal  repreaentativei  of 
decedent,  to  be  adminlBtered  wlu  the  other  as- 
sets. 

Case  reserved  from  wapetUx  court,  Newcas- 
tle county. 

ActlfHi  by  Samuel  M.  Reynolds  and  another 
against  William  D.  Howell,  garnishee  of  John 
Appleton.   Judgment  for  defendant 

J.  F.  Biggs,  for  plalntlCt.   Harry  Emmons, 
fbr  defoidant. 

CULLEN,  J.  The  above  case  comes  up  for 
hearing  on  a  case  stated  filed  In  the  superior 
court  of  the  state  of  Delaware  In  and  for 
Newcastle  county,  and  the  said  court,  having 
considered  that  the  questions  of  law  therein 
contained  ought  to  be  decided  before  all  the 
Judges,  did,  upon  the  application  of  the  par- 
ties, order  and  direct  that  the  same  should  be 
heard  in  the  court  of  errors  and  appeals. 
From  the  case  stated.  It  appears:  That  there 
was  a  Judgment  recovered  in  the  superior 
court  of  the  state  of  Delaware  In  and  for 
Newcastle  county,  on  the  2lBt  November, 

1891,  at  the  suit  of  Samuel  M.  Reynolds  and 
Edward  Reynolds,  trading  as  S.  M.  Reynolds 
A  Co.,  against  John  Appleton,  for  the  sum  of 
f373.0S,  with  Interest  from  September  1, 
1891;  said  Judgment  being  No.  426,  to  Sep- 
tember term,  1891.  That  on  the  12th  day  of 
July,  1892,  the  plaintiffs  In  said  Judgment 
sued  out  a  fl.  fa.  attachment  against  said  de- 
fendant, returnable  to  the  September  term, 

1892,  and  that  on  the  14th  day  of  July,  1892, 
the  said  William  D.  Howell,  the  defendant  In 
case  stated,  was  duly  summoned  to  answer 
as  garnishee  of  John  Appleton,  defendant. 
That  the  said  William  D.  Howell,  so  as  afore- 
said summoned  as  garnishee,  was  a  tenant 
of  Jolm  Appleton,  the  defendant  In  said 
Judgment,  residing  on  a  farm  situate  in  New- 
castle county,  for  the  year  commencing 
March  26,  1892,  and  ending  March  25,  1893; 
the  rent  reserved  being  one-half  part  of  the 
grain  produce,  payable  in  kind,  which  con- 
sisted of  corn  and  wheat  That  the  said 
John  Appleton  died  on  the  ISth  of  July,  1S02, 
and  letters  testamentary  upon  bis  estate  were 
duly  granted  by  the  registry  of  wills  in  and 
for  Newcastle  county  unto  Henry  H.  Apple- 
ton  and  John  H.  Hoffecker  on  the  15th  of 
August,  1892.  That  on  the  30th  of  Novem- 
ber, 1893,  at  the  November  term,  1892,  and 
after  the  death  of  the  said  John  Appleton, 
the  said  William  D.  Howell,  the  ^id  gar-  > 
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nUbee^  entered  a  plea  of  nolla  bona  to  ttae 
said  attachmoit,  <m  the  records  In  aald  court 
Tbat  at  tbe  tln»  of  said  attadment  the  aald 
wnuam  D.  HowaU.  a*  tenant  on  aald  farm, 
bad  a  crop  of  corn  whldi  was  wold  and  de- 
livered prior  to  tte  80th  of  Norember.  1892, 
and  tbe  proceeds  thereof  amounted  to  9222.84; 
tbat  the  crop  of  wheat  alao  was  sold  by  aald 
gamMiee  some  time  prior  to  March  25,  1883, 
and  proceeda  of  eale  amoontod  to  ^14.79» 
and  that  aald  ^oeeeda  of  com  uid  wbea^ 
amoontlng  to  8S87.1S,  ara  now  In  the  bands 
of  William  D.  Howell,  the  said  gamlabee.  all 
of  wblch  came  to  bis  banda  after  tbe  deatti 
of  the  aald  John  Appleton. 

The  Question  submitted  fOr  onr  decision  vp- 
on  the  foregoing  facta,  aa  set  forth  In  the 
case  stated,  la  as  to  the  effect  of  the  deatli 
of  John  Afvletui,  the  aald  defmdant  In  aald 
Judgment,  iqpon  aald  attacbmcnt.  he  harliig 
died  before  anawer  made  or  plea  entered. 
Did  the  death  occurring  before  plea  or  an- 
avra  dlsaolTe  the  attachment,  or  lUd  tbe  aerr- 
Ice  of  the  attachment,  tai  the  Ufaume  of  J6hn 
Appleton.  on  tbe  aald  garnishee,  create  or 
canae  a  Ueo  almllax  to  tbat  <tf  an  execution, 
whldi  la  not  affected  1^  the  decease  of  the 
d^endkiat?  It  la  contended  on  the  part  of  & 
U.  Reynolda  &  Co^  tba  attaching  creditor^ 
tbat  i^on  the  aarrlce  of  aald  attachment  on 
William  D.  Howell  tbe  gooda,  chattels,  mon< 
ey,  etc.,  in  hla  banda  at  the  time  of  serTloa 
of  attachment,  and  up  to  tbe  time  of  answer 
or  plea,  bdonglng  to  the  said  John  Appleton, 
were  alike  bomid  aa  If  an  execution  had 
been  leried  thereon,  and  tbe  aald  Uen  thus 
created  did  not  abate  by  reason  of  tbe 
of  John  Appletm,  and  tbat  tbe  aame  could 
be  iffoseented  to  Judgment  after  hla  death, 
and  aald  attachment  la  In  oo  way  dlasolTed; 
while,  on  the  contrary,  It  la  contended  by  tbe 
aald  garnlabee  that,  by  reason  of  tlie  death 
of  the  said  Jtihn  Apoleton  before  answer  or 
deterndnatlOB  of  a  trial  m  said  plea  of  nulla 
bona,  aald  attachment  waa  ffissolred.  and  the 
proceeda  of  the  aale  of  the  gooda  and  chattels 
of  said  John  Appleton  remaining  In.  the  bands 
of  aald  gamltOice  bel(mged  to  tbe  r^iesenta- 
tlvea  of  tbe  said  John  Ajvleton,  to  be  paid 
oret  and  diatrlbuted  aa  aasets  bdonglng  to 
his  estate,  under  tbe  ivorl^Qaa  of  tiie  act  of 
assembly. 

The  proceeding  by  ^mlshment,  In  cases  of 
this  fctod,  originated  under  ttae  custom  of 
London,  and  It  Is  expressly  provided  by  our 
stetute  aa  follows:  "The  plaintiff  In  any  Judg- 
ment In  a  court  of  record  or  any  person  for 
him  lawfully  authorized,  may  canae  an  at- 
tachmmt  aa  well  aa  any  otber  execution  to 
be  Issued  thereon  containing  an  order  for  the 
summoning  of  gamlaheea  to  be  proceeded  up- 
on and  returned  aa  In  cases  of  foreign  at- 
tachment" Rev;  Code  (aa  amended)  p.  840, 
§  45.  The  law,  therefore,  as  applicable  to  the 
decision  In  this  case,  may  be  considered  the 
same  as  the  proceedings  goTcmlng  a  case  of 
foreign  attachment  under  the  statutea  of  our 
state. 


The  remedy  by  attachment  arises  «iti:?3r 
under  tbe  atetote  of  our  state,  and  hence 
proceedings  In  rdatlOD  thereto  mnat  confonL 
to,  and  be  conalatent  with,  tbe  prorisloDs  o.' 
anch  statute.  It  foralshes  a  sumnnrr  m: 
edy,  while  hi  most,  If  not  aU;  ttu  states  of 
this  country,  tbe  proceeding  by  attadmier; 
la  govenxeA  and  controlled  by  statutes  whii:^ 
dlff^  mate  or  leas  In  rery  many  materia! 
req)ecta;  hence  we  find  a  great  TWlecy  of 
confllcta  of  dedslona  upon  tbe  subject  of  at- 
tachment proceedlnga.  by  reason  of  tbe  dif- 
ferent proTt^ons  In  their  statutes,  apart 
some  general  provisions  governing  tlie  lair 
of  attachment  which  prevail  generally,  aiike 
In  this  country  and  In  Bngland.  Tbe  ohi-x'- 
In  foreign  attachment  Is  to  compel  an  ap- 
pearance, and  when  that  object  la  obtained 
the  propei*ty  attached  U  dlscharfKd;  as: 
though  the  seizure  of  the  officer  holds  tbe 
property,  and  may  be  said  to  place  the  sao:-' 
In  custodla  I<ig<s.  yet  such  seizure  does  a,*: 
ooostltute  a  lien  such  as  la  made  by  ex^-^ 
tlon  process  founded  on  a  Judgment,  wbki 
la  absolute.— dependent  on  no  contliigency  x 
condition.  -The  Ilea  by  attachment  process 
Is  wholly  dependent  upon  the  subsequent  re- 
covery of  a  Judgment  oa  ssfd  attacbmrai 
IKt}ceas  to  accordance  with  tbe  prariskm  of 
the  statute,  and  upcm  execution  sued  cat  ob 
such  Ju^ment  tbe  aame  may  be  levied  upm 
property  so  attached,  and  tbe  lien  of  said  ex- 
ecution goes  back,  and  bold*  said  pn^terTy 
aa  of  the  date  of  said  attachment.  In  otlj*>7 
words,  the  attachment  ht^da  the  -  pFoperTv 
subject  to  be  taken  in  execution  upon  a  jxiig- 
meat  subsequently  recovered  In  said  attach- 
ment proceedlDg,  and  not  tlU  then  become 
a  flxed  and  permanent  Uen.  If  do  Judgmen: 
can  be  obtained,  by  reason  of  any  matter 
which  defefits  or  preventa  the  legal  recov- 
ery, then  such  conditional  lien  ia  at  od(t 
dissolved,  but  no  fixed  lien  can  be  had  until 
judgment  and  execution.  If  the  debtiv  of  tbe 
defendant  be  summoned  aa  garnlsbee,  be  is  re- 
strained from  paying OTerthedebtwprojK-rcT 
to  the  defendant  in  the  attachment  It  is  a  no- 
tice to  him  to  retain  the  property  In  his  baa'3» 
until  the  detfflinlaatlon  of  the  Legal  lasue  ot 
the  proceedings  on  the  attachment  procv&s: 
hence  the  garnishee,  being  free  from  fraud 
and  neglect,  is  not  liable  for  Interest,  nor  ic 
such  case  should  the  garnishee  pay  over  :.• 
the  [dalntlff  tbe  property  attached  until  coc- 
pelted  by  process  of  execution.  The  attach- 
ment proceedings  mnat  be  perfected  by  jnde- 
ment;  otherwise  the  Uen  existing  by  attach- 
ment of  property  or  summoning  gamWifea 
Is  dissolved.  The  proceedlnga  undv  tbe  ai- 
ta<Amait  lawB  of  Pennaylvania,  ttkoogh  b 
many  rcspecta  dUfOTlng  from  tbe  laws  la 
this  state,  yet  In  others,  In  a  great  measnra 
conform  to  onra.  There  It  le  laid  down.  Id 
rarker  v.  Farr,2  Browne.  332,  dted  tn  So- 
geant  on  Attadtmrat  as  given  in  text  oj 
Mr.  Sergeant:  "A  fttretgn  attachnent  gtfw 
tbe  attaching  credltw  a  Uen  on  a  debt  due 
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t>y  the  gamisbee  to  the  defendant,  bo  tar 
as  to  restrain  the  garnWiee  from  paying  It 
over  to  his  creditors,  but  no  farther.  It 
creates  no  Hen  on  the  real  etr  personal  estate 
of  the  garnishee.  Theretwe,  whwe  the  g«T- 
nisbee  dies  Intestate  before  trial  or  Judg- 
ment on  the  sci.  fa.,  and  -without  leaving  ns- 
sets  to  pay  all  his  debts,  the  plaintiff  In  the 
foreign  attachment  has  no  prefweuce  over 
ttie  other  creditors,  if  the  subject  of  the  at- 
tachment la  a  debt  due  by  the  garniahee  to 
the  defendant  in  the  attachment."   Had  the 
garnishee  answered  In  this  case,  and  Judg-  i 
ment  on  answer  been  rendered,  or  had  trial 
beeu  had  on  plea  of  nuUa  bona,  and  Judg- 
ment recorered,  then  a  different  case  would 
ha-re  been  presented  for  our  consideration. 
The  attaching  creditor  declined  to  take  an- 
swer, and  elected  that  the  gamlahep  should 
plead,  and  a  plea  of  nulla  bona  was  entei'ed; 
and  at  that  time  the  defendant  was  dead. 
There  must  be  a  party  defendant  when  an- 
swer Is  made,       bow  could  the  garnishee  an- 
swer?  To  whom,— the  defendant?   There  Is 
none.    He  Is  dead.    The  process  of  attach- 
ment, being  a  personal  action,  cannot  surTlre, 
save  by  express  statute,  and  we  have  none; 
hence  no  Judgment  could  be  rendered  on  the 
answer  of  the  garnishee  by  making  executors 
parties.   No  1^1  Judgmrat  on  these  attach- 
ment proceedings  could,  under  the  circum- 
stances, be  rendered,  even  If  answer  had 
been  made.  The  case  Is  now  pending  on  a  plea 
of  nulla bona.and  thedefendant  Is  dead.  There 
is  no  party  In  court    The  executors  and  ad- 
minlstcators  are  not  liable  to  enter  special  ball; 
and,  again,  no  writ  of  foreign  attachment 
can  Issue  against  executors  or  administra- 
tors.   Hence  we  cannot  see  how  any  legal 
Judgment  could  be  recovered  by  the  plaintiff 
on  a  trial  on  this  plea.   Under  the  provisions 
of  onr  foreign  attachment  laws,  the  defend- 
ant may  put  In  ban  at  any  time  before  Judg- 
ment, but  In  uo  case  can  Judgment  be  had 
until  the  second  term  after  attachment  issued; 
whereas  it  appears  from  the  ease  stated  that 
the  defendant  In  attachment  died  some  six 
days  after  attadiment  Issued,  and  by  reason 
thereof  the  right  or  privilege  existing  for 
and  In  behalf  of  a  defendant  could  not  be 
exorcised.  Does  not  this  fact,  standing  alone, 
preeent  an  impassable  barrier,  over  which 
the  attaching  creditors  could  not  pass  to 
obtain  a  legal  Jndgment?   Therefore,  at  the 
decease  of  John  Appleton  there  ceased  to  be 
any  party  defendant  in  court;   and.  If  so, 
how  could  Judgment  be  recovered,  and  execu- 
tion iasDed  thereon,  to  make  flzed  and  per- 
manent the  Uen  obtained  by  said  attachment 
procMs? 

The  principles  involved  la  this  case,  as  to 
the  answer  of  a  garnishee,  wherein  the  de- 
fendant dies  before  answer,  appear  to  have 
been  decided  by  our  own  courts,  from  which 
I  quote,  in  5  Har.  (D«i.)  Wootea  v.  Har- 
ris (two  cases).  Two  writs  of  fl.  fa.  attach- 
ment were  Issued  (one  to  April  twm,  ISlfi; 
the  otber  to  October  tens,  1849)  at  the  salt 


of  Bdward  Wooten  r.  Nathaniel  P.  Harris; 
and  tbe  attaebmoits  irere  laid  in  the  hands  of 
David  B.  Smith  en  the  27th  of  November. 
1848,  and  10th  of  April,  1319.  On  the  20th 
of  April,  16^,  a  rule  was  laid  on  Smith  to 
answer  or  ;dead,  but  before  answer  he  died. 
An  alias  fi.  fa.  attachment  was  issued  to  Apiil 
term,  IfiCO,  and  laid  in  the  bands  of  his  ex.- 
scntor  on  the  1st  day  of  November,  1S40. 
"Nathaniel  P.  Hanla  obtalaed  a  Judgment 
aga&iat  Darld  B.  Smith,  and  isseed  'execution 
on  the  2eth  of  October,  iSiSi  This  judgment 
was  aaslgaed  to  Minos  P.  Oonctmy  on  the  ^ 
pf  AprU,  laso.  The  plalatlff  Edwacd  Wooten 
BOW  elected  to  tales  tke  ansiwer  ot  Smith's 
sxeentor,  and  had  a  rule  to  atiow  cause  why 
he  should  not  be  compelled  to  answer.  Cono- 
way,  as  tsslgnte  of  Hants,  mored  to  dis- 
charge the  executor  ef  Smltb  from  the  at- 
tacbmeat,*'  etc  In  the  areame^t  of  this  case, 
the  qvestinn,  as  eisned  by  eouns^,  was 
wbetSter  tke  attaehmemt  lien  ou  the  funds  in 
ttie  haach  of  Stelth,  «r  of  his  exKcotur,  kad  a 
prefereaoe  to  the  exeentSoa  of  Oonoway;  and 
it  was  contended  by  counsel  ftir  attaching 
creditors  that  the  lien  of  the  attaching  cred- 
itors, being  made  In  the  lifetime  of  the  gar- 
nishee, was  In  no  -way  different  from  a  lira  up- 
on goods  by  eseeutlon,  and  that  the  cabszquent 
exeeutton  took  the  goods,  or  thd  same  went 
hito  the  hands  of  the  executor  subject  to  the 
attachment  Uen;  In  Mhec  words,  that  the  lien 
by  attachment  and  the  oxecutlon  were  of  the 
some  and  equal  validity.  Oransel  for  execu- 
tion ci«dltor  contended:  That  the  case  had 
been  argued  as  If  the  attachment  cnedltor  bad 
a  Judgment  lien  against  defendant,  -whereas 
the  garnishee  was  only  sunuaoscd  and  had 
never  ilaswered.  That,  laaamuch  as  no  an- 
swer of  garnishee  was  ever  taken,  no  lien 
as  against  him  was  ever  acquired.  That  the 
attactunent  process  was  dissolved  by  defend- 
ant's death.  An  executor  or  admlalstrator 
eannot  be  summotied  as  garnishee  (Fltchett 
V.  D<rfbee,  3  Har.  [Del.]  267),  oo  the  ground 
that  it  disturbs  the  coarse  of  administration. 
Thert  the  debt  of  Coaoway  was  then  a  Judg- 
ment and  eaecutioD  agaiafft  Smith's  executor, 
levied  on  Smith's  goods;  yet  the  object  Is, 
and  the  effect  would  be,  to  make  this  attach- 
ment, not  yet  having  gone  to  Judgment,  have 
preference  to  this  execution.  That  If  the  ex- 
ecutor, by  leave  of  the  court,  should  ciune  In 
and  answer  to  the  attachment,  how  could  the 
judgment  ou  that  answer  protect  the  estate 
against  the  Judgment  of  Conoway?  Ttmt  the 
sheriff  who  had  the  execution  In  baud  could 
not  be  relieved  from  collecting  the  money  on 
the  execution.  That  It  would  be  the  same  on 
a  plea  of  nulla  bona  and  trial.  The  facts  In 
this  case,  though  dlfCer»t  from  the  lone  before 
us,  yet  Involve  the  same  principle.  I  have  cit- 
ed thus  fully  the  arguments  of  counsel,  Inas- 
much as  the  case  cites  no  opinion  by  the  court, 
only  that  the  rule  was  dischai^ed,  thereby 
virtually  deciding  the  question  oi  law  submit- 
ted in  this  case,  viz.  that  the  attachment  pro- 
cess was  dissolved  by  reason  of  the  fftct  diat 
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no  Judsment  had  been  recoT«red  on  Mid 
tachmwt  In  the  lifetime  of  the  defendant! 
hence  the  Uen  obtained  by  atta^Aunent  waa 
gone. 

We  find  farther,  fran  the  case  stated,  that 
at  the  time  of  aervloe  of  attachment  on  said 
garnUbee  there  were  no  proper^,  goods,  chat- 
tels, money,  etc..  In  the  hands  of  the  said  gar- 
nishee, and  the  wheat  and  corn  growing  on 
the  lands  ol  said  John  Appleton  (said  defend- 
ant  In  the  attachment)  came  to  the  hands  of 
said  garnishee  long  after  the  decease  of  said 
dtfendan^  and  could  not  be  the  sabject  of 
attadmuntr  so  aa  to  cteate  a  lien,  since  the 
same  was  not  In  exlstaokce  nntll  aft«r  death 
of  defendant,  and  hence  passed,  as  assets  of 
the  estate  of  safd  dtfendant,  to  his  asecators, 
to  be  administered  according  to  Uiw.  True 
It  Is,  the  garnishee,  at  the  Ume  of  answer, 
should.  In  his  answer,  corer  all  the  goods, 
chattels,  mon^.  and  ^«cts,  etc.,  which  wwo 
in  his  hands  at  the  time  ct  the  aorrlce  of  the 
attachment;  at  any  time  since  up  to  date 
of  answer.  But  In  tUs  case  the  defendant 
In  attatdmient  died  a  few  days  after  attach- 
ment Issned.  The  said  garnishee  owed  said 
defendant  nothing  In  his  lifetime,  and  bis  In- 
debtedness accrued  when  crops  matured,  and 
by  law  was  due  and  payable  to  the  executors 
of  defendant's  estate,  and  was  never  the  sub- 
ject of  attachment.  If  so,  the  prc^rty  of  a 
deceased  party  would  be  the  subject  of  at- 
tachment, which  Is  a  clear  violation  of  law. 
No  lien  can  exist  upon  that  which  Is  In  ex- 
pectancy, but  the  same  must  be  In  esse  at  the 
time;  and  the  wheat  and  corn,  in  this  case, 
never  existed  until  after  defendant  died. 
Hence  the  garnishee  could  not  owe  said  pro- 
ceeds of  wlieat  and  com  to  def^dant  at  time 
of  attachment,  or  at  any  other  time  since,  np 
to  date.  Tbe  defendant  was  dead.  There 
was  no  party  defendant  in  court,  and  the  at- 
tachment was  dlssolTod  for  want  erf  parties. 

We  are  ther&fore  of  tbe  opinion,  after  a 
careful  review  <a  the  question  of  law  submit- 
ted for  our  decision  in  the  case  stated,  that 
the  attachment  Issued  by  Samuel  M.  Reyn- 
olds and  Edward  Reynolds,  trading  as  S.  M. 
Reynolds  ft  C!o.,  under  which  the  said  Wil- 
liam D.  Howell  was  summoned  as  a  gar- 
nishee of  John  Appleton,  was  by  tbe  death  of 
John  Appleton  before  answer  of  said  gar- 
nishee, or  trial  on  the  Issue  of  tbe  plea  ot 
nulla  bona,  dissolved;  and  the  court  do  there- 
fore order  that  Judgment  be  entwed  for  the 
defendant,  with  costs,  In  accordance  with  tbe 
agreemwit  In  case  stated. 


OONNDR  T.  BBARDOM. 
(Superior  Oonrt  of  Delaware  Nov.,  1887.) 
JoRisDiono!!  or  JuRioa— Pbaoticb  o:f  Appbau 

1.  An  action  for  the  destruction  of  frnlt  In 
baskets,  by  beliur  nm  over  and  crushed  by  the 
wheels  of  defendanrs  wagon,  does  not  Involve 
conseQuential  damages,  and  may  be  tried  as  an 
action  of  treapBSS  before  a  Jostice  of  the  peace. 

2.  Under  Ber.  Code,  p.  648,  |  11,  providing 


Oat  it  Shan  be  no  objection  to  mamtalning  ar- 
tions  on  the  case  "that  bat  for  this  section,  'ix 
form  therefor  should  have  been  trespass,  and  ti 
all  actions  of  trespass  it  ahalt  be  no  objectitm  » 
mafeitalnlng  such  actions  that,  but  for  this  it^'- 
tion,  the  form  th^eof  shonld  have  been  caw." 
an  appeal  from  a  Jndgm«it  of  a  Justice  conrt  is 
an  action  of  trespass  may  be  brought  in  the  tons 
of  trespass  or  case. 

Appeal  from  the  JtisUce  of  the  peace. 

Action  of  tresi)as8  by  Jamea  A.  0<»uis 
against  Jotm  P.  Reardon  for  the  destinctloa 
of  fruit 

FlalntUr  filed  the  foUowlng  declaration:  'V^ 
For  that  the  said  defendant,  on  4tb  day 
of  SeptNubor,  and  on  divers  otfaer  days  anl 
times  before  the  commencement  of  this  snl:. 
with  force  and  arms,  to  wit,  at  New  Castle 
county  aforesaid,  seised,  took,  and  carried 
away  ccxtaln  goods  and  chatt^  vt  tbe  plahi- 
tiff,  to  wit,  thbty-three  basketa,  each  co> 
tahUng  about  flve-elghths  ot  a  bnahei  of 
peaches,  of  great  valne^  to  wit,  of  tbe  vaiw 
of  fifty  dollars,  and  conrerted  and  di^KSMl 
of  the  same  to  bis  own  use.  (2)  For  that  tbe 
said  defendant,  on  the  day  and  year  afore- 
said, with  force  and  arms,  to  wit,  at  New 
Castle  county  aforesaid,  s^ied  and  took  cer- 
tain otlier  goods  and  chattels  of  tbe  said  plain- 
tiff, to  wit,  thirty-three  other  baskets,  eecb 
containing  about  five-eighths  of  a  bnriiel  of 
peaches,  and  overturned,  bmiaed,  danBgvd. 
and  deetroyed  Vbe  same,  and  also  drove  a  cer- 
tain wagon  through,  uptm,  and  orer  tbe  saitl 
goods  and  chattda,  so  that  the  wheels  of 
said  wagon  crushed,  broke,  damaged,  and  d^ 
stroyed  the  said  goods  and  chattela  of  tbe 
said  plalntlir,  of  great  value,"  etc.  To  eakl 
declaration  the  defendant  demurred  on  the 
ground  that  the  Justice  had  no  Jurisdiction,  be- 
cause consequential  damages  were  aouxht, 
and  on  the  ground  that  there  waa  a  mis- 
joinder of  a  count  on  trespass  and  one  od 
trespass  on  the  case.  Demurrer  OTerruIed. 

Heniy  C  Conrad,  tar  aj/jftOajot, 

HOUSTON,  7.  Th&  case  btiow  waa  an  ae- 
tloii  of  treqMss  b^bre  a  Justice  of  Oie  pace 
for  direct  and  immediate  inimy  for  destroy- 
ing certain  goods  and  diattels  tbm  plabi- 
tlff  below  named  In  the  statement  filed  before 
the  Justice,  and  In  the  declaraflcm  here,  and, 
aa  alleged  In  them.  It  dearly  Importa  a  direct 
and  Immediate  Injury,  and  not  a  cooBcqoca- 
ttal  Injury,  to  the  goods  and  chattela  menttoo- 
ed.  whlcAi  were  directly  destroyed  by  the 
wrongful  act  alleged  in  the  detdamttoii,  and 
not  Indirectly,  as  the  neceaeary  conseqoesice 
of  the  act  merely.  At  common  law.  ttMseftirc. 
as  stated  ud  alleged,  it  waa  a  pr^»er  esse 
for  an  action  of  tre^Bsa  t1  annis,  and  not 
an  action  of  treqHuas  on  ttie  case  tar  coase- 
qnentlal  damages.  But  the  dlsttnctlon  be- 
tween the  actions  at  common  law  haa  long 
since  been  abolished  by  statute  hi  tUa  state, 
whldi  proTldes  ttiat,  *in  an  actlmu  on  iht 
cas^  It  sbaU  be  no  objection  to  maintaining 
audi  actions  that,  but  for  this  section.  th« 
form  thereof  abonld  haTe  beai  treq)a»: 
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Dd  In  an  MtXtom  of  ixwm  It  aball  be  no 
bjectlon  to  maintaining  aadi  acttoiu  that, 
lut  for  tUs  section,  tbe  form  thereof  shonlcl 
tare  beat  case."  Bev.  Gode»  p.  64S,  I  U. 
Lnd,  this  case  bavins  cnne  op  In  tbla  court 
n  appeal  from  an  action  of  trespass  before  a 
nstlce  of  the  peace,  It  can  be  no  objectlmi 
»  malntalnlnff  the  action  on  tbe  appeal  wbetlk> 
«  the  form  of  It  here  Is  In  trespass  or  Is  In 
A8&  Tbe  demniTer  tc  orerraled. 


MATHEWS  et  si.  t.  SMITH. 
(Superior  Court  of  Delaware.  Not.,  1887.) 

COSDITIOHAL  BaLB— BoKA  FlDB  PHRCHABBR— 
LaCB  K3. 

Where  property  Is  sold  on  conditional 
iftle,  and  the  rendor  delays,  for  nine  months 
Lfter  defanit  In  payment  has  been  made,  to  en< 
'orce  hi*  rights  therennder,  he  is  precluded  fiom 
-ecoveting  the  pioperty^  as  against  a  bona  fids 
lurdiaaer. 

Replevin  by  Elizabeth  Mathews  and  otb- 
tra,  trading  as  John  Mathews,  against  Gar> 
■ett  S.  Smith. 

Henry  O.  Ooniad.  fw  j^lntlink  Lewis  O. 
randegrtrt,  H.  H.  Ward,  and  WtUlam  8. 

[^rlckett.  for  defendant 

COMBOTS.  a  J.  (chargtafT  the  Jnry).  cited 
:he  contract  nnder  which  the  soda-water 
LpparatDS  was  sold  hj  the  plaintiff  to  Col* 
inhouD.  Conditional  contracts  did  not 
)rlglnate  hi  this  state,  and  had  only  been 
reco^ized  by  the  court  here  after  consid- 
erable hesitation.  A  strict  construction  had 
}een  placed  upon  them  whenever  brought 
jefore  the  court,  becaose  tb^  were  consld- 
>red  dai^mms,  the  danger  arising  from 
:hetr  secrecy.  This  aivse  tnm  tbe  tut 
hat  there  was  no  possible  way  by  which 
:he  public  ml^t  be  made  aware  of  the  po- 
(itloD  occupied  by  property  involred,  so  tar 
IS  its  actual  ownership  was  concerned. 
Phe  law  In  all  cases  protects  a  bona  fide 
mrcbaser.  When,  nndw  the  terms  of  one 
If  these  conditional  contracts,  tbe  vendor 
las  a  right  to  proceed  and  enforce  It,  that 
ight  must  be  exercised  within  a  reasonar 
>le  time,  l^ie  v»idor  cannot  lie  by,  but  must 
■esort  to  his  remedy  within  the  passing  of 
:he  first  term  of  court  subseQurat  to  the  fall- 
ire  of  payment,  or  at  least  by  the  second 
erm  after  the  default  has  been  made.  In 
he  case  under  consideration  fully  nine 
nonths  had  elapsed  after  default  of  pay- 
nent  on  the  last  note,  and  upon  this  ground 
iie  dtfendant  Is  mtltied  to  a  verdict 


VARMERS*  BANK  v.  TATNALL. 
(Bnpsrior  Oonrt  of  Ddaware.   Sefft,  1885.) 
QcABARTT— What  CoNsnrtTTBs. 
One  who  offers  to  guaranty  the  debt  of  a 
iblrd  person,  t*  be  contracted  In  tbe  future,  is 
lot  bonnd  thereby  nnlesa  the  offer  is  accepted, 
md  notice  of  Mwh  acceptance  is  given  him  with- 


in a  reasonable  tlne^  !■  tbe  ahsaiee  of  excuse 

for  failure  to  give  SDcb  notlesh   Booston,  3^ 

dlffsentiog. 

Action  by  tbe  Farmers'  Bank  against  Henry 
U  TatuaU  on  a  written  gnatanty:  Heard  on 
demnrrw  to  the  declaration.  Demurrer  sos- 
talned. 

Plaintiff  declared  on  the  writing  set  out  In 
tiie  (^InhHi.  and  alleged  tliat  It  discounted 
certain  notes  <tf  H.  L.  TatnaU  A  Co.  between 
the  dates  of  Febmair  1^  1882,  and  December 
23,  1882,  and  that  socb  notes  were  not  paid 
oa  maturity,  of  which  It  gave  def«idant  no- 
tlee  on  tbe  1st  day  of  April,  1888.  There  was 
no  averment  of  notice  by  plaintiff  of  the  ac- 
ceptance of  the  offered  gnannty,  nor  of  any 
demand  mi  H.  L.  TatnaU  &  Oo.,  other  than  the 
presentment  for  payment  of  the  paper  at  the 
times  snd  places  specified  therein. 

George  H.  Bates  and  Walter  H.  Hayes,  for 
plaintiff.  Benjamin  Nlelda,  for  defendant 

COMEGYS,  a  J.  After  having  bestowed  a 
great  deal  of  reflection  upon  the  question 
raised  by  tbe  demurrer,  and  having  consid- 
ered the  authorities  and  weighed  the  argu- 
ments of  counsel.  I  have  arrived  at  the  con- 
clusion that  the  declaration  Is  defective  in 
not  averring  notice  to  the  defendant,  or  excuse 
for  want  of  It,  of  acceptance  of  bis  proposal 
by  the  pla^tlff.  I  think  that  no  greater  va- 
riety can  be  found  in  any  class  of  legal  con- 
tracts  than  those  of  guaranty.  The  one  whicb 
la  the  cause  of  action  in  this  suit  is  dlflereut 
In  its  language  from  any  other  that  I  have 
seen;  but  nevertheless  it  Is,  In  Ita  quality  and 
effect,  like  a  great  many  othei-s  which  have 
undergone  Judicial  examination.  It  Is  in 
these  words:  "I,  Henry  L.  Tatnall,  of  the  city 
of  Wilmington,  Delaware,  do  hereby  request 
that  the  Farmers'  Bank,  of  the  state  of  Dela- 
ware, at  Wilmington,  do  from  time  to  time 
discount,  to  the  credit  of  the  Arm  of  H.  L. 
Tatnall  &  Co.,  such  negotiable  paper  as  they 
may  offer  to  said  bank,  whether  as  maker  or 
indorser;  and.  In  consideration  of  the  dls- 
conntlng  by  the  said  bank  at  any  time  here- 
after of  any  such  negotiable  paper,  I  do  here- 
by, for  myself,  my  executors  and  adminls- 
trators,  guaranty  to  the  said  bank  the  prompt 
and  full  payment  at  maturity  of  any  and  alt 
such  paper  so  to  be  discounted  as  aforesaid. 
Witness  my  hand  and  seal  this  14th  day  of 
February,  A.  D.  1882.  [Signed]  H.  L.  Tatnall. 
[Seal.]  Signed,  sealed,  and  delivered  In  pres- 
ence of  Wm.  P.  Taylor." 

There  is  a  consideration  stated  In  the  pa- 
I>er  which  renders  unnecessary  the  presump- 
tion of  valuable  consideration  the  law  would 
raise  ftom  the  existence  of  tbe  seaL  We 
must  therefore  take  the  expressed  considera- 
tion as  the  only  one  existing.  It  was  the 
future  credit  desired  to  be  given  the  firm  of 
IL  L.  Tatnall  &  Co.  In  like  cases,  the  writ- 
ing is  to  be  treated  as  an  offer  to  become 
bound.  Until  it  Is  accepted.  It  Is  not  binding 
upon  the  offerer.  He  may  recall  it  before  it 
Is  acted  upon,  but  not  afterwards,  for  It  has. 
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then  been  accepted,  and  la  a  raUd  agreement 
binding  tSw  gaarantor.  The  conetderatlon 
stipulated  for  has  been  po'fonned.  It  la  tbus 
like  tbe  case  of  one  wbo  caUa  npon  anotber  to 
sell  goods  -(for  example)  to  a  third  persoa; 
promlslttc.  in  le^  form,  tbat  If  lie  riUHild  do 
80  be  (the  promisor)  will  guaranty  blm  against 
loss  In  80  doing.  Such  an  agreement  means 
that  the  promisor  undertakes  to  pay  the  delit 
contracted  at  his  request.  If  the  principal 
debtor  should  not  do  It  As  it  Is  not  a  com- 
plete contract  In  the  beginning.-4t  bebig  a 
propoflBl  or  offer  i^roceedlng  from  one  perani , 
to  aQother,-~lf  It  should  be  acoq^ted  by  audi ' 
other  he  ougbt  to  glre  notice  to  tbat  effect  in 
a  reasonable  tlm^  to  tbe  prc^KWer.  Until  this 
be  done,  tbere  cannot  be  said  to  be  that  ag- 
gregatlo  moitlam,  or  consensns,  necessary  Ur 
any  valid  c(»itract.  The  right  to  recall  an  of- 
fer until  accepted  is  conclusive  of  the  duty  of 
notice.  It  would  be  worth  nothing  otherwise. 
This  duty  is  reasonable,  that  the  party  mak- 
ing the  offer  may  know  that  he  may  be  look- 
ed to,  and  take  means  to  protect  himself 
against  the  consequences  of  his  undertajdng. 
He  cannot  know  this  without  notice  In  some 
way.  Where  the  act  la  to  be  simultaneously 
performed,  tbe  performance  Is  Itself  notice  of 
acceptance.  Where  It  Is  to  be  done  futurely. 
other  notice  of  It  must  be  given  to  show  ac- 
ceptance- ^he  cases  cited  to  us  on  both  sides 
are  In  accord  with  these  views.  It  would  be 
an  unnecessary  consumption  of  time  to  go 
tlunugh  them  again.  Tbe  question  with  re- 
q>ect  to  notice,  in  the  case  of  guaranty.  Is  this: 
Is  the  writing  an  offer  or  Incomplete  engage- 
ment, or  is  it  absolute?  If  the  latter,  then  no 
notice  of  acceptance  Is  required.  An  abso- 
lute guaranty  Is  one  simultaneously  acted  up- 
on, as  in  the  case  of  goods  then  sold  and  de- 
livered to  a  third  party  on  the  credit  of  tbe 
guaranty,  or  that  has  no  element  of  futurity' 
in  It  The  other  Is  a  proposition  or  offer  to 
become  responsible,  which.  If  not  accepted  and 
acted  upon  at  the  time  as  an  engagement  of 
present  operatioD,  Is  subject  to  be  recalled  at 
any  time  before  the  consideration  arises  which 
was  stipulated  for  In  It  Until  recalled.  It  may 
be  accepted,  but  notice  of  acc^tance  must  be 
given.  The  simple  receipt  of  a  proposition  to 
guaranty  future  credit  Is  not  -the  kind  of  ac- 
ceptance contemplated  In  law;  otherwise  no 
notice  would  be  required.  The  foregoing  Is 
the  view  substantially  as  taken  by  the  su- 
preme court  of  the  United  States  from  the 
cafle  of  Russell  v.  Clnrk,  In  7  Cranch,  69, 
downwards,  and  which  has  been  followed  by 
a  very  large  majority  of  the  coui-ts  of  this 
country.  It  Is  also  recognized  in  Mclver  v. 
Richardson,  1  Maule  &  S.  557,  and  not  Im- 
pugned, as  Is  believed,  by  any  English  case, 
since  tbat  cose  was  decided.  But,  In  tsuppoi-t 
of  the  view  taken,  we  have  the  case  of  Tay- 
lor V.  McClung's  Ex*r,  2  Houst.  24,  which,  of 
Itself,  would  remove  any  doubt  we  mlgnt  feel. 
In  that  case  this  court,  speaking  through  the 
late  chief  Justice,  said,  upon  a  review  of  the 
cases  mentioned,  "These  cases  clearly  show 


that  tbe  party  tendeiing  a  guranty  for  futn> 
and  proapectlve  credits  Is  oitltled  to  not!-: 
ot  accc|)tance,  and  tbe  party  recH-ving  it  ii 
bound  to  glre  notice  In  a  reasoMtble  tlnie  at'- 
ar  acceptance,  or  the  party  offering  will  i*  - 
be  bound  by  It**  We  are  therefore  of  opf-. 
loB  that  tbe  demurrer  sbouUI  be  snstaist^ 
and  we  ao  adjudge,  and  order  tbe  pnipe.- 
Jndgment  to  be  entered. 

HOUSTON,  J.,  dissenting. 


HANSON  et  al.  v.  COCHKAN. 
(Superior  Court  of  Delaware.  Feb.,  1890.) 

CbBTIFICJLTB  or  ACE^tOWLBOOlU^  —  JuuT  n 

ArriDAViT— Cbattbl  V  nmn  i  «■ — Brrarr 
or  Rbcoxd— Xaix. 

1.  A  notary  public  may  comet  a  oalifieato 
of  acknowledgment  to  a  mortgnge,  aftv  its  en- 

cution,  by  inserting  woras  to  show  that  tiw  ptr 
ties  were  personally  known  to  him. 

2.  An  affidavit  before  a  notair  public  bmiI 
abt  have  a  iuiat  at  tbe  foot  it  bein«  raffidcoi 
if  the  bodj  of  tbe  affidavit  shows  that  the  aSui 
was  sworn. 

3.  Under  Act  187S,  1  1  (IS  DeL  I««a.  ^ 
616),  providiag  tbat  a  diattel  mortgage  didjr 
acknowledged,  shall  be  a  lien  on  tbe  profiefv. 
if  it  be  filed  for  record  within  10  days  from  tt? 
time  of  acknowledgment  the  mortgage  lien  a*- 
taches,  if  the  mortgage  is  Sled  for  reeord  wklt- 
in  aach  time  aa  of  taa  date  of  its  eaecutioi^  u 
against  everybody. 

Petition  by  Saiah  A.  Hanaon^  la  an  actka 
by  hens^  and  Martin  B.  Bonis  agalns: 
ElUe  E.  Cochran,  to  take  money  out  of  coait 
the  proceeds  of  property  scdd  under  an  exe- 
cution Issued  on  a  Judgment  Im  tha  acdoo. 
The  petition  was  resisted  by  Burria. 

Alexander  B.  Cooper  and  Bdward  Q.  Brad- 
ford, for  execution  creditor.  Ctaariea  B.  I«are 
and  Harry  Bmmons,  far  petittooer. 

COMEOTS,  G.  J.  Tbe  coDtetrtlon  In  this 
case  with  respect  to  tbe  priority  of  claim 
npon  the  money  arialDg  from  tfae  sale  of  tlx 
personal  property  of  Mrs.  EUle  B.  C-ochraa. 
under  execution  process  issued  agHlnert  b^r 
nt  the  suit  of  Sarah  A.  Hanson  and  Manb 
B.  Burris,  presents  for  the  tirst  time  th? 
question  of  the  effect  of  a  chattel  mortpiice, 
where  an  execution  Intervenes  between  tbf 
time  of  Its  acknowledgment  and  tbat  of  Ic-js- 
ing  it  for  record.  The  statute,  with  refp*^ 
to  chattel  mortgages,  was  passed  by  tbe 
eral  assembly  at  the  January  session.  l^T'. 
and  so  much  of  it  as  ft  Is  necessary  to  quntc 
Is  in  these  Avords: 

"Section  1.  A  bona  flde  mortgage  of  pe^ 
Bonal  property,  if  duly  signed,  sealed  £al 
delivered  by  the  party  making  it  and  a> 
knowiedged  as  mortgages  of  real  properv 
are,  shall  for  tbe  apace  of  ttiree  years,  be  i 
valid  l!en  npon  svcb  personal  prapenj. 
though  tbe  possession  remain  In  the  mort- 
gagor, If  it  be  lodged  for  reom^  In  tbe  re- 
corder's office  of  each  eoonty  where  any 
the  mortgaged  property  la  held,  wiU^a 
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days  from  tbe  time  of  the  acknowledrmeot 

thereof." 

"Sec.  4.  No  mortgage  made  nnder  tbe  pro- 
visions of  this  act  shall  be  valid,  anless  there 
be  indorsed  upon  or  annexed  to  it,  and  to  be 
recorded  with  It,  an  afiidavit  that  the  said 
u)  ji~tsnge  was  made  for  the  bona  fide  par- 
pose  of  securing  a  debt  or  making  indemuity, 
as  the  case  may  be,  and  was  not  made  to 
cover  the  property  of  the  mortgagor,  or  pro- 
tect it  from  his  credltoi-s,  or  to  hinder  or  de- 
lay them  In  the  collection  of  their  debts.  •  • 

15  Del.  Laws,  p.  016. 

The  facts  appeal*  to  be  that  the  moi-tgage 
was  made  by  the  said  Ellie  E.  Cochran  to 
Sarab  A.  Hanson,  and  executed  and  ac- 
knowledged, according  to  law,  on  the  3d 
of  June,  1S89,  and  lodged  for  record  on  the 
10th  of  tiie  same  month.  It  was  taken  to 
tbe  recorder's  office  to  be  recorded  a  day 
or  two  before;  but  when  it  was  handed  1^ 
the  mortgagee,  or  her  agent,  to  the  recorder, 
be  discovei-ed  that  the  notary  puUlc  had 
omitted  to  Insert,  In  the  form  of  acknowledg- 
ment prescribed  by  tbe  statute  on  that  sub- 
ject for  deeds  acknowledged  before  notaries, 
tbe  words  necessary  to  show  that  the  par- 
ties to  the  acknowledgment  were  personally 
known  to  the  notary.  Upon  that  he  gave  It 
If&ck.  for  the  necessary  correction,  which  was 
duly  made  by  the  notar}*.  and  tlien  the  paper 
waa  returned  to  the  recorder,  and  was  by 
bim  recorded.  Before  record  was  made,  tbe 
said  Sarah  A.  Hanson  and  Martin  B.  Burris, 
on  the  8th  of  June,  1889,  caused  a  Judgment 
bond  they  held  against  the  mortgagor,  made 
on  the  10th  of  June,  1888,  for  the  real  debt  of 
$1^,000,  With  interest  frcMn  said  day,  to  be 
entered  In  the  superior  court  of  New  Castle 
county,  and  a  fl.  fa.  Issued;  upon  which  writ 
the  property  of  the  mortgagor,  conveyed  In 
mortgage  to  her,  the  said  Sarah  A.  Hanson, 
was  levied  upon,  and  afterwai-ds  sold  under  a 
vendUioni  exponas  following  said  fl.  fa.,  and 
the  money  arising  from  the  sale  of  said  taost- 
gaged  property'  waa  paid  to  the  sheriff,  but. 
It  being  claimed  by  the  mortgagee  and  the 
execution  creditors  adversely,  it  was  brought 
Into  court  by  the  sheriff,  by  virtue  of  the 
statute  in  tbe  case  of  dlEq;>uted  rights  to  sales 
of  goods  and  chattels.  The  question  above 
stated  la  therefore  before  the  court  for  de- 
cisiou. 

Three  points  were  made  by  the  counsel  for 
the  execution  creditors  In  l^ie  argument  be- 
fore the  aiort:  (1)  That  the  acknowledgment 
of  the  mortgage  was  insufficient,  on  account 
of  not  being  in  conformity  with  tbe  law  for 
such  at  the  time  It  was  presented  for  record; 
and  that  the  correction  afterwards  made  In 
it  by  the  notary  was  unavailable  without  i-e- 
acknowledgmrait,  which  did  not  take  place. 
The  effect,  therefore,  of  this  objectlcm  Is, 
If  a  valid  one,  that  no  record  of  tbe  mort- 
gage was  ever  made,  in  legal  effect  (2)  That 
there  Is  no  Jurat  to  the  notary's  certificate 
of  acknowledgment,  and  therefore  there  Is 
no  valid  ctftiflcate.  i3)  That  the  Uen  of  tbe 
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mortgage— treating  the  record  of  It  as  valid— 
did  not  attach  to  tbe  property  mortgaged 
until  the  Instrument  Itself  was  lodged  for 
record,  which  was  not  till  the  10th  of  June, 
1889. 

Wljh  respect  to  the  first  point,  or  objection, 
It  seems  sufficient  to  say  that  It  was  entirely 
competent  for  the  notary  to  perfect  his  cer- 
tificate of  the  acknowledgment  by  making 
it  comply  with  the  requirements  of  the  stat- 
ute. As  no  suggestion  was  made  to  Impugn 
the  act  of  the  notary  In  making  the  nlter.i- 
tlon,  we  must  suppose  that  the  act  was  done 
bona  flde,  and  that  he  bad  personal  knowl- 
edge of  the  mortgagor.  There  can  be  no 
question  of  the  right  of  an  officer  to  aumily 
any  cleiicnl  omission  made  by  him,  where 
there  is  no  mala  fides. 

As  to  tbe  objection  (the  second)  that  there 
is  no  jurat  to  the  affidavit  accompanying  the 
mortgage  (which  Is  admitted  to  be  valid  in 
other  respects),  It  appears  to  be  without  any 
force;  for  It  Is  clearly  shown,  by  the  lan- 
guage of  such  affidavit  that  on  the  day  men- 
tioned therein,  the  affiants  appeared  before 
a  person  described  as  a  notary  public,  and 
that  they  were  sworn  or  affirmed  on  the 
Holy  Evangels,  etc.,  and  that  they  did  sev- 
erally depose  and  say,  etc.  The  certificate 
closes  with  the  form  or  attestation  given  In 
tbe  Revised  Code  for  acknowledgments  be- 
fore a  notary.  Ciiaptei-  30.  The  only  dif- 
ference between  the  certificate  and  the  or- 
dinary jurat  Is  that  the  essential  character- 
istic of  the  latter,  as  commonly  undei'stood 
and  used,— that  Is.  that  the  affiant  swore  be- 
fore the  notary,— Is  embodied  In  the  certifi- 
cate Itself,  and  not  added  at  the  foot  of  it 
by  the  officer.  A  Jurat  means  that  the  affiant 
swore  before  the  officer  taking  the  affidavit. 
This  can  be  as  well  certified  In  the  body  of 
the  certificate,  as  In  the  case  here,  as  at  the 
foot  of  It;  for  here,  as  In  most  cases,  the 
affidavit  and  certificate  are  united.  The  clos- 
ing words,  "Given  under  my  hand  and  seal 
of  office  on  the  day  and  year  aforesaid.  W. 
N.  Wilson,  Notary  Public,"— Is  the  declara- 
tlcm  of  the  officer,  under  his  liand  and  seal, 
that  what  Is  before  stated  Is  true  as  a  fact, 
which  includes  all  stated  before  by  him. 
Then  we  have  the  notary's  statement  that 
on  the  day  and  time  mentioned  the  affiants 
appeared  before  him,  a  notary  of  the  state, 
and  that  being  sworn,  or  affirmed,  they  de- 
posed and  said;  that  is.  they  swore,  etc. 
We  have,  then,  the  jurat  required  for  af- 
fidavits, when  the  officer's  cei-tiflcate  is  pei'- 
fected  by  the  writing  at  the  foot  of  the  af- 
fidavit and  his  official  seal  Is  annexed.  The 
court  notices,  judicially,  all  public  officei-s,— 
notaries  being  very  ancient  ones;  and  unless 
there  be  evld^ce  In  some  form,  to  the  con- 
trary, presumes  that  tliey  act  l^^ally  In  their 
office,  which  would  warrant  the  presumption 
that  In  this  case,  tbe  parties  making  the  ac- 
knowledgment and  affidavit  were  personally 
known  to  tlie  notary. 

The  third  point,  or  obJectloUf  is -tliAt  tbe 
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lien  of  the  mortage  (Rnppoiilns  it  entitled  to 
De  recorded)  did  not  attach  to  the  property 
untU  It  was  lodged  for  record  on  the  10th 
of  Jon^  1889.  This  InTolres  Inquiry  Into 
the  object  of  the  law.  Before  the  i«iHsage 
of  the  chattel  mortgage  act,  there  was  no 
other  way  of  acquiring  a  lien  upon  chattels 
than  through  the  Instrumentality  of  a  fl.  fa. 
Issued  upon  a  Judgment  and  placed  in  the 
Iiauda  of  the  sheriff  tov  execution;  at  least, 
that  was  the  usual  mode  therefor.  A  dif- 
ferent mode  Is  that  provided  by  the  chattel 
mortgage  act  By  Its  provisions,  one  can  be 
created  without  judgment  and  execution, 
and  all  the  Injury  suffered  by  an  execution 
defendant  (including  expense)  by  the  ex- 
posure the  writ  creates  is  avoided  by  resort 
to  the  simple  means  of  a  mortgage  made  and 
recorded  In  pursuance  of  that  statute.  Its 
provIsliHW  are  perfectly  simple,  only  requir- 
ing the  usual  formal  acts  to  make  valid  or- 
dinary deeds,  together  with  affidavit  to  at* 
test  the  bona  fide  character  of  the  Instm- 
ment.  The  evident  purpose  of  the  act  was 
to  enable  a  mortgagor  to  secure  the  debt 
of  the  mortgagee,  or  g^ve  Indemnity  to  falm 
against  some  liability  he  might  Incur  In  a 
suretyship,  for  example,  for  such  mortf^agor, 
while  at  the  same  time  the  former  should 
run  no  risk  by  leaving  the  property  In  the 
hands  of  his  debtor  to  be  used  and  dealt 
with  as  his  own,  wbicb,  without  the  provi- 
sions In  that  respect  In  the  act,  could  not  be 
done  so  as  to  make  the  transaction  a  valid 
one  against  creditors.  Chattel  moi>tgage8 
have  always  been  valid,  though  the  mort- 
gagee did  not  take  possession  of  the  prop- 
erty mortgaged;  but,  according  to  our  de- 
cisions, no  sale  of  chattels  la  good  without 
actual  delivery  to  the  vendee  as  a  bona  fide 
transactfon,  to  perfect  an  absolute  purchase, 
according  to  the  requirements  of  our  statute 
about  bills  of  sale;  and  from  the  language 
of  the  learned  chief  justice  In  his  cliarge  to 
the  Jury  in  the  case  of  Bowman  v.  Herring, 
4  nar.  (Del.)  458,  mortgages  of  personal 
property  stand  upoa  the  pame  footing  as 
bills  of  sale,  where,  in  eitlier  case,  iiosses- 
slon  of  the  property  Is  not  taken  by  the 
mortgagee  or  vendee.  In  the  case  before  us, 
tlint  dcoiHion  has  no  bearing;  for  the  reason 
tliat.  by  the  terms  of  the  chattel  mortgage 
act,  possGBSlon  by  the  mortgagcse  Is  not  nec- 
essary to  validate  the  transaction.  The 
mortgage,  then,  from  Mra.  Cochran  to  the 
clalniuut,  Sarah  A.  Hanson,  was  not  only 
good  as  against  the  former,  but  also  every- 
body else.  Now  what,  In  this  appect  of  the 
case,  was  the  effect,  with  respect  to  making 
the  mortgage  upon  the  property  mentioned 
Id  it?  The  same  precisely  as  a  moitgage  of 
real  estate  would  be  as  to  the  land  included 
Id  It  By  the  common  law  the  legal  estate 
In  mortgaged  laad  passes,  subject  to  the 
right  of  redemption  by  the  mortgagor  upon 
paying  the  mortgage  money,  or  complying 
with  the  condition  of  the  Instrument  But 
the  title  acquired  by  the  mortgagee  was 


never  absolute  until  a  decree  la  eqnltr  t 
foreclosure,  which  takes  awa;  the  rt^t  i 
redeem,  and  the  mortgagee's  title  It  t-\ 

I  perfect    A  court  of  equity,  boirerer, 

I  Ing  at  substance  rather  thsn  fom,  tmi 
tiie  mortgage  as  accessory  of  the  deh  « 
principal;  and  while  It  does  not  denf  to  tji 
deed  Its  qtialltleB  as  a  legal  Instmninit  liL 
the  effect  it  has  In  law,  yet  tt  rc^iardi  it  ii« 
as  an  Incident  only  of  the  tiaiuact:<Hi  ! 

I  loan,  and  the  estate  made  I9  it,  as  rerfsiiic 
In  the  mortgagor,  npon  the  loan  btUng  jiii 
by  operation  of  law,— thus  brining  tbc  :t 
transfer  within  the  exceptfons  in  tlie  itrn- 
teenth  section  of  the  English  statute  >if 
Car.  IL  In  this  state,  bjr  oar  iua»ti' 
practice,  and  the  nnlfoim  actten  of  ti' 
courts  In  upholding  sncli  coarse,  mort^P' 
of  real  estate  are  treated  as  mere  secnrititt 
for  money,  In  no  sense  depeading  tat  tr: 
validity  against  subsequent  parcbaieni:' 
creditors  upon  possession  of  the  land.  It  < 
expressly  provided,  however,  by  the  itmie 
tbat  th^  shall  be  Hens  ftom  tbetlineofn^ 
cording  them,  and  not  before.  Bat,  vt'-i 
such  mortgages  are  for  pnrcluM  mour. 
they  have  preference,  with  respect  to  tb- 
land  mortgaged,  of  any  judgmoit  or  atL« 
lien  created  or  suffered  by  the  nwrip?: 
although  It  Is  of  a  prior  date  to  socb  dI't: 
gage.  They  are  thus  treated  as  Hew 
other  liens,  the  conveyance  tma  of  tb' 
mortgage  Imparting  no  Intoest  In  tbe  la>' 
transferable  to  a  purchaser,  4eTl8al)le. " 
descmdible.  Still,  and  this  is  tlie  stmt;- 
thing  about  mortgage  security  of  land,  x^' 
It  the  mortgagee  be  in  poasessIOB  in  ru^ 
suance  of  his  mortgage,  and  obtain  dej^' 
of  foreclosure  In  equity,  his  dmi^p  09^' 
ates  a  Utle  to  bim,  free  from  theeqniU-' 
redemption,  of  all  the  estate  coqt^  ^  i' 

•  and  he  need  not  resort  to  any  fartlier  stl!^ 
to  secure  It;  In  other  words,  the  decree  Iw* 
the  mortgagor's  equity  of  redemption, 
the  mortgagee  being  In  and  having  tbe  lei^ 
conveyance  formally  passing  the  title,  nd- 
title  unites  with  the  estate  he  already  <i 
Joys  through  the  moi-tgage,  and  mitt  b't 
the  absolute  owner.  Such  is  the  natos*' 
a  mortgage  of  real  estate,  and  the  o-f 
gagee's  rights  under  and  by  Tlrtne  otlt. 

So  far  as  the  effect  of  a  mortgage  \i  «* 
cemed,  there  Is  no  difference  between 
of  lands  and  one  of  goods  and  chattdi,  IR^ 
spectlve  of  local  laws  of  reglatratloE 
session  of  the  mortgaged  premises  bj 
mortgagee  Is  notice  to  everybody;  anJ  - 
equity,  where  a  mortgage  can  be  ma-le  ^ 
deposit  of  tbe  title  deeds  alone,  the  t-wt'l' 
of  them  Is  notice  also.    Before  bdcIi  li*" 
were  m'ade,  possession  of  title  deeds  vtii' 
evidence  of  ownership  of  land;  andnopi* 
dent  man  loaned  his  money  os  taortos 
without  obtaining  and  keeping  tlw 
of  them.    Now  there  are  no  mortg»««  ^ 
deposit  of  title  deeds,  but  conrej*** Jj' 
fee  are  usually  made,  with  condition  ti:'- 
If  the  money  be  pald^ccordhtf  to  tlw 
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)f  the  bond  recited  In  It,  the  moi-tgage  and 
Jie  estate  conreyed  by  it  eliall  cease  and  be- 
■ome  Told;  othei*wise  sliall  remain  in  foi-ce. 
'Notwithstanding  the  doctrine  tliat  a  mort- 
age Is  a  mere  lien,  the  old  idea  of  estate 
ronveyed  still  remains;  and  It  must  exist 
u  fact,  else  it  would  be  senseless  to  say  that 
he  effect  of  a  decree  of  foreclosure  In  equl- 
7  is  to  make  the  title  absolute  when  tb« 
jQortgagee  is  in  [>osses8ion.  No  estate  can 
)e  made  absolute  which  did  not  exist  before 
ivith  a  Quallficittion  or  in  an  imperfect  con- 
litlon.  With  us,  since  the  statute  putting 
nortgagea  on  a  footing  with  judgments, 
ivith  respect  to  the  pi'OTisiou  for  scire  facias 
0  obtain  execution  of  the  former,  no  bills 
a  equity  are  filed  for  foreclosure;  but  the 
iiidgment  on  the  sci.  fa.  Is  equivalent  to  a 
lecree  in  that  respect,  and  takes  away  the 
-iglit  to  redeem.  But  It  does  not,  like  a 
lecree,  operate  to  perfect  title  to  the  land; 
!or  the  notion  of  lien  merely  forbids  the 
(lea  of  any  practical  conreyuncc  of  estate 
ly  the  mortgage  deed,  though,  theoretically, 
)De  passes.    So  much  upon  this  subject. 

With  the  foregoing  statement  of  the  law 
>f  mortgages,  it  Is  easier  than  it  would  oth- 
erwise tiare  been  to  treat  the  question  rals- 
id  by  the  third  point,  or  contention,  of  the 
irgument,  made  for  the  priority  of  the  exe- 
mtlon  over  the  mortgage.  The  two  ques- 
;ions  here  arise:  First.  What  was  the  eflTect 
>i  the  making  of  the  mortgage  from  Mrs. 
'ochi-an  to  Mrs.  Hanson,  as  a  single  act? 
itecond.  When  did  the  Hen  provided  by  tbe 
let  of  assembly  attach? 

By  the  first  section  of  the  statute  under 
-oQElderatloD,  possession  by  a  mortgagee 
)t  the  property  mortgaged,  as  said  before, 
is  Dot  necessary  to  Its  validity;  It  may  re- 
uain  in  the  mortgagor.  The  consequence  of 
hig  would  be.  but  for  another  provision  In 
the  same  section,  that  the  mortgagee  would 
^tand  exactly  as  if  he  had  actual  posses- 
ion himself,  and  no  lien  against  the  mort- 
ifagor  by  execution  made  after  tbe  ti-ansoc- 
tlon  of  mortgage  could  affect  the  mort- 
gagee's interest.  That  provision  Is,  In  ef- 
Tect,  that  the  lien,  which  tbe  statute  de- 
-'lares  shall  exist  by  reason  of  the  mortgage, 
*han  be  upon  tbe  condition  that  It  shall  be 
recorded  within  10  days  from  the  time  it  Is 
acknowledged.  The  counsel  for  the  execn- 
tlon  argued  that,  as  no  particular  time  Is 
?iven  when  the  Hen  shall  take  effect,  it  can 
^nly  be  when  It  is  delivered  to  the  recorder 
Tor  record, — likening  such  a  mortgage  to  the 
ordinary  one  of  real  property,  which  Is  a 
>len  only  from  the  time  It  Is  lodged  with 
the  recorder  for  that  purpose.  If  this  be 
the  correct  view  to  take,  then  the  mortgage 
here  was  no  Hen,  by  force  of  the  statute, 
when  It  was  lodged  for  record;  but  If  the 
true  construction  to  give  tbe  clause  in  the 
act  be  that  tbe  Hen  was  Intraided  to  be 
created  from  the  time  of  tbe  transaction  be- 
tween the  parties,  provided  record  was 
iiiade  of  the  mortfi^ge  within  10  days  there- 


after,—that  Is,  10  days  after  It  Is  signed, 
sealed,  deUvered,  and  aclmowledged,  which 
was  on  tbe  3d  of  that  month,— then  tbe 
Uen  of  the  execution  was  subsequent  to  that 
of  the  mortgage. 

In  considering  this  quevtlon  we  must  keep 
in  mind  the  fact  that  the  statute  did  not  cre- 
ate or  make  valid  chattel  mortgages;  for 
such  forms  of  secm-ity  are  very  old  in  the 
law,  though  not  always  so  comprehensive  In 
their  subjects  as  they  have  been  for  many 
years.  They  were  originally  chiefly,  If  not 
entirely,  of  terms  for  years.  Now  they  em- 
brace chattels  of  every  kind,  movable  and 
immovable.  What  would  seem  to  have  been 
the  purpose  of  tbe  legislature  In  passing  the 
act  was  to  put  them  upon  the  footing  of  a 
fieri  facias  In  the  respect  of  making  them 
Hens  befcHre  the  act  of  notoriety  performed 
with  respect  to  them.  In  tbe  case  of  a  fl.  fa., 
this  aci  is  by  seizure  of  the  goods  (theorut- 
IcaUy  now  by  the  mere  levy,  though  practi- 
cally orlginaUy),  which.  If  made  within  60 
days  of  the  time  when  the  writ  Is  delivered 
to  the  sheriff  to  be  executed,  binds  the  goods 
of  the  defendant  from  the  time  of  such  de- 
llvei-y;  that  Is,  It  binds  from  the  delivery  aU 
such  goods  as  are  levied  on  before  the  expira- 
tion of  60  days.  As  suggested  heretofore,  a 
motive  for  passing  the  act  (and  the  supposi- 
tion that  such  existed,  is  not  at  aU  unreason- 
able) may  have  been  to  enable  one  owning 
personal  property  to  make  safe  a  loan  to 
him,  by  giving  the  lender  tbe  security  of  such 
property  by  way  of  a  Hen,  so  as  to  render  un- 
necessary a  change  of  possession.  In  fact. 
It  Is  dllBcult  to  Imagine  any  other  motive  for 
the  act;  as  mortgages  were  not  authorized 
by  It,  they  being  listing  forms  of  security. 
Instead  of  the  requirement  of  taking  posses- 
sion to  make  tbe  mortgage  bind  at  once  as 
against  subsequent  Hens  (which  would  de- 
prive the  owner  of  the  use  of  hla  property), 
the  legislature  must,  we  think,  have  Intended 
to  make  tbe  Hen  created  by  tbe  act  bind  from 
the  time  the  mortgage  was  perfected.  If  the 
moitgagee  placed  It  upon  record  within  10 
days  thei-eafter.  By  such  construction,  a 
mortgasee,  if  the  security  were  good,  would 
be  safe  In  parting  with  bis  money;  and  no 
creditor,  prior  or  subsequent,  could  be  post- 
poned to  the  mortgagee.  In  tbe  way  of  Hen, 
for  more  tiian  10  days  from  the  time  the 
mortgage  lien  was  created.  The  10  days  al- 
lowed to  record  tbe  mortgage  so  as  to  make 
it  a  lien  was  no  doubt  provided  to  require 
that  the  moitgage  should  be  recorded  as  soon 
as  convenient,  for  public  information,  and 
that  a  false  credit  should  not  be  given  to  tbe 
mortgagor  by  reason  of  his  continued  posses- 
sion of  the  mortgaged  property.  Besides,  It 
might  happen  that  tbe  transaction  was  made 
by  parties  at  a  distance,  who  by  this  pro- 
vision were  put  upon  a  footing  with  those 
whose  mortgage  could  be  lodged  for  record 
at  once.  If  tbe  object  of  the  legl^ture  wae, 
as  It  would  seem  to  have  been,  to  oicourage 
tbe  loaning  of  money  to  needy 
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owning  no  real  estate,  by  other  means  than 
the  security  of  an  execution  levy,— that  Is,  by 
chattel  mortgage,— thm,  as  the  lenAec  Is  by 
the  act  told.  In  effect,  that  he  may  leave  It  In 
the  hands  of  the  borrower  wltiiont  rl^ 
(which,  If  be  were  to  do  without  the  act,  his 
mortgage  would  be  nnavatUng  to  him),  pro- 
Tided  he  should  record  bis  mortgage  within 
10  days  of  the  time  of  the  transaction,  it 
wonld  surely  defeat  this  baieflcent  object  In 
many  cases  (and  that  before  us  is  one  of 
them)  If  an  execution  lerled,  or  other  mort* 
gage  made  and  put  upon  the  record  within 
the  10  days  allowed  the  fli-st  mortgage,  and 
before  he  had  put  hts  there,  amid  hare  priori 
Ity  over  It.  A  mortgagee  who  sells  land  Is 
allowed  60  days  from  the  time  of  making  it 
to  put  bis  purchase-money  mortgage  upon 
record  In  order  to  secure  him  In  his  Uen  for 
the  purchase  money  against  all  oth«  Uens 
created  or  suffered  by  the  mortgagor  prior  or 
subsequent  to  it  But  this  lien,  without  such 
provision,  would  only  exist  from  the  time  the 
mortgage  was  recorded.  Wherein  Is  the 
creditor  for  unpaid  purchase  money  of  land 
more  meritorious  than  one  who,  for  example, 
lends  the  purchaser  the  money  to  make  the 
cash  payment  with,  When  part  of  the  pur- 
chase money  Is  paid  in  cash?  The  latter 
may  choose,  instead  of  taking  a  subsequent 
lien  on  the  land,  to  have  a  mortgage  on  per- 
sonal property.  He  ought  to  have  priority 
with  respect  to  the  goods,  the  same  as  a  mort- 
gagee with  a  purchase-money  mortgage  of 
land  has.  And  the  similarity  of  language 
with  respect  to  lien  in  the  chattel  mortgage 
act  with  that  In  the  chapter  about  convey- 
ances in  the  Revised  Code  (chapter  83,  i  21) 
strongly  supports  the  view  that  the  chattel 
mortgage  was  intended  to  be  a  Hen  from  the 
completion  of  the  ti-anaactlon,  if  recoi*ded  In 
10  days.  The  language  of  that  section  la. 
•if  recorded  within  60  days."  Again,  by  the 
same  chapter  (section  17),  a  purchaser  of  real 
estate  had  a  whole  year  (now  three  months)  ! 
in  which  to  record  bis  deed,  to  protect  him 
against  subsequent  creditors,  mortgages,  or 
purchasers  for  valuable  consideration.  Dur- 
ing that  whole  year  the  vendor  might  i-emaln 
In  possession,  and  obtain  credit  upon  bis  ap- 
parent ownership.  How  much  more  unrea- 
sonable tills  provision  than  a  lO-days  Uen  on 
personal  property  without  notice,  when  the 
mortgagee  Is  encouraged  by  the  statute  to 
leave  the  property  mortgaged  in  the  bands  of 
the  mortgagor.  It  does  seem  that,  to  make 
the  statute  of  chattel  mortgages  valuable  to 
needy  men,  It  must  be  read  as  intending  to 
make  their  creditors  by  mortgage,  who  re- 
<:ord  their  moi-tgage  in  10  days,  as  safe  as 
those  by  judgment,  when  they  have  the  debt- 
or's property  levied  on  by  the  sheriff;  which 
they  would  not  be,  unless  the  making  of  the 
mortgage,  if  the  condition  of  the  act  Is  com- 
piled with,  Is  to  have  the  same  effect  as. the 
levy  of  an  execution.  The  duration  of  the 
lien  is  the  same  In  both  cases,  which 
strengthens  the  argument  that  they  wei'e  to 


be  assimilated  In  treating  tne  mafiins  of  tb^ 
mortgage  and  refrordlug  it  In  time  as  :1k 
same,  ta  ettcct,  as  to  lien,  as  an  execvtioB 
levy. 


SO&IM£R  V.  GILMORE. 

(Supreme  Gburt  of  Peon^lvania.  May  13^ 

1895.) 

Inbtrdctioss— CoHkECTioK  or  Ersor. 

WTiere  the  court  corrected  an  err:H!^..oi 
statement  of  fact  In  the  charge  before  the  jarr 
retired,  plaintiff  was  not  prejudiced  bj  the  up- 
take therein. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Qamlsbmeut  by  Andrew  Sommer,  to  U» 
use  of  Mary  F.  Lathrop,  administratrix  vf 
John  Lathrop,  deceased,  against  WUliam 
Oilmore,  garnishee  of  Ransom  Rogers.  Fivhi 
a  judgment  for  the  garnishee,  plalntia  ap- 
peals. Affirmed. 

On  November  28,  1870,  Andrew  Somniet 
obtained  a  judgment  against  Ransom  Rog- 
ers, which  was  aftemards  assigned  to  Joto 
Lathrop.  On  June  26,  1875,  a  Judgment  was 
entered  In  favor  of  Ransom  Rogers,  agaia^: 
William  J.  GUmore.  On  October  10,  ISft*,  Marr 
K.  Lathrop,  the  administratrix  of  Jobn  iMit- 
rop,  the  owner  of  the  Sommer  Judgment 
against  Itogers,  learning  of  the  Jndgmem 
in  favor  of  Rogers  against  GUmore,  attached 
the  debt  which,  according  to  the  records,  ap- 
peared to  be  due  by  Gllmore  to  Rogers,  is 
the  following  December,  GUmore  took  a  rate 
to  show  cause  why  the  judgmrait  agahb-. 
him  should  not  he  opened,  and  auineqoeai- 
ly  that  rule  was  made  absolute.  A  trial  w^s 
then  had  between  Rogers  and  Gilmorv. 
which  resulted  In  a  verdict  for  the  lat&er 
On  the  trial  of  the  issue  between  plaintiT 
and  the  garnishee,  plaintiff  claimed  tiiat  tie 
judgment  in  favor  of  Rogers  against  the  gar- 
nishee was  reopaied  through  fr&od  and  cd- 
lusion  l>etween  the  parties  thereto,  and  limi 
a  bona  fide  Indebtedness  existed  in  favor  f-{ 
Rogers  against  GUmore,  on  which  the  ju<ie- 
ment  was  founded.  The  court  cbarg«<l 
through  mistake,  that,  on  the  trial  of  ilt 
issue  between  Rogers  and  Oilmore,  certais 
attaching  creditors  of  the  form«-  were  pres- 
ent, and  took  part  In  the  proceedlnsa,  vluzu 
was  not  the  fact;  but,  upon  tils  attentka 
being  called  to  the  error,  he  corrected  xi* 
statement  before  the  jury  retired. 

Plaintiff  assigned  &eror  as  follows: 
The  leomed  judge  erred  In  charjdng  the  Jbit 
as  follows:  'Sir.  GUmore,  who  was  the  at- 
tendant in  the  suit  of  Rogers  against  Gi- 
more.  In  which  a  jndgm«it  was  entered, 
filed  a  petition  in  the  court  of  oomm<M  pleu 
Xo.  2,  alleging  tbat,  while  the  Judgment  ap- 
peared to  be  good  on  its  ta.ce,  yet  it  was  a*< 
and  that  the  note  was  not  ffivm  for  a  bona 
flde  debt,  but  was  glvui  as  aecnrity  to  Bor- 
ers for  the  faithful  conduct  of  Rogers*  bb^- 
uess  by  Gtlnxore,  In  the^managoojent  of  tt» 
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theater  at  Tenth  and  Callowhill  streets.*  ® 
The  learned  Jndge  erred  In  charging  the  Jury 
ns  follows:  'The  record  of  that  salt  has 
been  offered  In  evidence,  and  It  shows  that 
the  Issue  came  on  to  be  tried  before  Judge 
Hare  and  a  Jury,  all  the  parties  being  rep- 
resented; that  Is  to  say,  Rogers  liad  a  law- 
yer there,  Gllmore  had  a  lawyer,  and  the 
firm  of  Reeve  L.  Knight  &  Son,  who  were 
also  Interested  In  holding  the  Judgment, 
were  represented  in  .that  court'  (3)  The 
learned  Judge  erred  in  charging  the  Jury  as 
follows:  *As  I  have  stated  to  you  before, 
when  the  case  was  tried  in  common  pleas 
No.  2,  three  parties  were  represented,— Rog- 
ers, the  plaintiff  of  record,  Oilmore,  the  de- 
fendant, and  other  attaching  creditors,  to 
wit,  Reeve  L.  Knight  &  Son.  They  were 
present  and  were  parties  in.  that  suit  ad- 
mitted to  prosecute,,  and  were  there  during 
the  trial.'  (4)  The  learned  Judge  erred  in 
cliarging  the  Jury  as  follows:  'The  case  was 
there  tried  [in  common  pleas  No.  2],  the 
testimony  of  witnesses  being  taken,  and,  aa 
I  said  before.  It  was  found  that  Mr.  GHmore 
did  not  owe  Rogers  anything,  and  a  verdict 
was  found  In  his  favor.'  (5)  The  learned 
judge  eired  in  cliarging  the  Jury  as  follows: 
'To  overcome  that  verdict  [In  common  pleaa 
No.  2],  and  to  prove  that  it  was  not  a  bona 
fide  verdict  renda«d  upon  a  bona  fide  trial, 
bat  was  obtained  by  collusion  and  combina- 
tion, the  plaintiff  has  offered  in  evidence  a 
i-ertaln  letter  written  by  Ransom  Rogers  to 
Tfavid  B.  Taylor,  dated  December  6,  1881.* 
The  learned  Judge  erred  in  not  calling 
the  attention  of  the  jiur  sufficiently  to  the 
evidence  of  the  [dalnttff,  showing  collusion 
between  Rogers  and  GUmcffe,  to  have  the 
judgment  in  common  pleas  Ko.  2  opened. 
(7)  The  learned  Judge  erred  In  giving  undue 
prominence  to  the  evidence  of  Gilmore,  to 
the  detriment  of  the  evidence  presented  by 
the  plaintiff.  (S)  The  learned  Judge  erred  in 
sttacbing  an  importance  and  value  to  the 
trial  and  verdict  in  common  pleas  Na  2, 
favorable  to  Gllmore,  that  is  not  warranted 
or  Justified  by  the  evidence.  (D)  The  learned 
Judge  erred  In  not  calling  the  attention  of 
the  Jury  to  the  conflicting  statements  made 
and  sworn  to  by  Gllmore  as  to  bis  reasons 
tot  giving  the  Judgment  to  Rogers,  and  in 
not  caUlng  the  Jury's  attention  to  the  mea- 
cci'ness  and  insufticiency  of  the  evidence 
given  by  Gllmore  to  wairant  the  opening  of 
the  Judgment  (10)  The  learned  Judge  erred 
in  not  presenting  all  the  evidence  in  the 
case  to  the  Jury  in  a  fair  and  impartial  man- 
ner." 

John  F.  Keator,  J.  S.  Freemann,  and  O.  B. 
Jenkins,  fOr  appellant  John  H.  Shakes- 
peare, for  appellee. 

PER  CURIAM.  We  see  no  reason  for  re- 
versing this  case.  The  learned  court  below 
followed  our  decision  when  It  was  last  here 
<28  Atl.  654,  100  Pa.  St  129),  and  all  testi- 
mony offered  was  admitted.  There  was 


nothing  Involved  In  the  controversy  but  mat 
ters  of  fact,  which  had  to  be  submitted  tn 
the  Jnry,  as  was  done.  The  Jury  has  found 
for  the  garnishee,  as  two  other  Juries  had 
done  before.  There  certainly  should  be  an 
end  of  such  Utlgatl(«.  We  do  not  think  the 
chaise  is  fairly  subject  to  the  criticisms 
made  upon  It  The  mistake  in  the  state- 
ment as  to  the  presence  of  the  other  credit- 
ors at  the  trial  was  fully  corrected  before 
the  Jury  retired.  Judgment  affirmed. 


In  re  PALETHORP'S  ESTATE. 
(Supreme  Coart  of  PennsylTanla.   May  18, 

1895.) 

ACCOOMTIXO  BT  fiZKCL'TOR — ACQUIBSOBMCI. 

1.  The  widow  of  an  heir  and  devisee,  who 
for  lO  yenrs,  and  ever  since  the  death  of  his 
ancestor  and  testator,  participated  in  the  family 
Bettlements  of  the  estate,  and  tooli  an  equal  share 
tliereln,  and  made  distribntion  of  the  estate  as 
executor,  cannot  avoid  snch  BettiemeutH. 

2.  Where  family  settlements  of  an  eiitAtft 
were  continued  for  10  years  after  the  death  of 
the  decedent,  withont  interraptlon,  and  were 
participated  in  by  all  interested,  they  can  be  set 
a^de  only  for  gross  fraud. 

Appeal  from  orphans'  court  Philadelphia 
county. 

In  the  matter  of  the  estate  of  John  H. 
Palethorp,  deceased,  sur  account  of  Robert 
Polethorp,  surviving  executor.  In  the  mat- 
ter of  the  estate  of  Angelina  Palethorp,  de 
ceased,  sur  account  of  Carcdine  A.  Palethorp 
and  Henry  B.  Palethorp,  surviving  execu- 
tes. From  a  decree  of  distribution  in  the 
matter  of  the  latter  estate.  Harriet  Pale- 
thorp, administratrix  of  the  estate  of  Ed 
ward  J.  Palethorp,  deceased,  appeals.  Af 
firmed. 

The  opinion  of  the  auditing  Jtsdge  (Fergn 
son,  J.)  is  as  follows,  viz.: 

"And  now,  June  11,  18&i,  the  above  ac 
counts  having  been  called  for  audit  Robert 
Palethorp,  Esq.,  appeared  for  the  account- 
ants, and  William  A.  Manderson.  Elsq.,  for 
Harriet  Palethorp,  widow  of  Edward  J. 
Palethorp,  deceased,  son  of  decedents.  The 
accounts  and  restated  accounts,  as  filed  at 
the  audit  were  duly  vouched.  The  objec- 
tions thereto  will  be  hereafter  considered. 
John  H.  Palethorp  died  in  November,  1860, 
more  than  30  years  ago,  having  firet  made 
his  will,  dated  the  30th  day  of  August  1864, 
whereby  he  left  part  of  hia  estate  to  his 
wife,  Angelina,  absolutely,  and  the  balance 
to  her  for  life,  to  support  herself,  and  to 
support  maintain,  and  educate  their  chil- 
dren during  minority:  and.  If  she  should 
save  out  of  the  same  any  money.  It  was  to 
be  for  her  own  use  and  benefit  to  do  as  she 
pleased.  There  was  no  inventory  or  ap- 
praisement or  accoimt  in  this  estate  ever 
filed  until  this  present  one,  which  was  filed 
under  the  pressure  of  a  citation.  Angelina 
Palethorp,  the  widow,  died  in  1877,  more 
than  seventeen  years  ago,  having  first  made 
her  will,  dated  the  30tb  day  of  Aiuust  1873| 
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wbereby  she,  first,  gare  all  her  estate  to 
be  divided  equally  amonff  all  of  her  cbU- 
dreo.  She  desired  that  her  children  would 
continue  to  lire  as  tbey  then  did.  She  ffave 
them  authority  to  sell  all  or  any  portion  of 
her  real  and  personal  estate.  If  her  daugh- 
ter Angelina  becomes  a  widow,  she  desired 
that  she  should  aTail  herself  of  the  home 
she  In  her  said  will  inovlded  for  the  single 
children.  If  her  daughter  Caroline  remains 
unmarried,  and  desires  to  keep  house,  *I 
glre  her  all  my  household  goods,  furniture, 
etc.,  of  every  description,  to  keep  house 
with,  and  my  house,  No.  1931  Arch  street, 
Avhere  we  now  reside,  at  an  annual  rent  of 
$700  per  one  year,  commencing  one  month 
after  my  death.  Each  of  my  children  not 
llTlng  at  home  Is  to  have  her  or  bis  share 
of  said  rent.  If  my  daughter  Caroline  dies 
before  my  daughter  Angelina  W.  Hey,  all 
my  silver  and  plated  ware,  coffee  and  tea 
sets,  waiters,  goblets,  boxes,  dinner  and  tea 
knives,  are  to  be  given  to  my  daughter  Ange- 
lina, also  the  cake  baskets.  The  old  family 
silver  is  to  be  divided  among  all  my  chil- 
dren. I  further  give  my  daughters  all  my 
wardrobe,  to  be  equaHy  divided,  velvets, 
India  shawls,  jew^ry,  and  diamonds,  except 
those  diamonds  which  I  direct  all  my  chil- 
dren to  share.*  To  her  son  Henry  B.  she 
gave  all  the  property  In  her  stable  and  coach 
house,  except  the  family  coach,  phaeton, 
and  sleigh,  which  were  to  bo  sold,  and  pro- 
ceeds divided.  She  directed  that  her  chil- 
dren should  have  no  arbitration  In  their  ac- 
counts but  themselves,  and  the  majority  of 
her  children  to  have  full  power  to  rent  or 
Bell  her  estate.  The  iuventory  and  appraise- 
ment of  this  estate  was  as  follows:  *  •  • 
[nmountlng  to  152,400.26].  This  appraise- 
ment appears  to  be  a  very  extravagant  one, 
but,  as  almost  all  the  articles  mentioned  in 
It  were  specifically  bequeathed,  this  tact 
does  not  make  much  difference,  as  the  arti- 
cles were  long  ago  delivered  to  the  legatees. 
The  furniture,  silverware,  diamonds,  and 
Jewelry,  wardrobe,  and  contents  of  stable, 
etc..  were  all  specifically  bequeathed.  This 
suit  for  rent,  appraised  at  $20,000,  realized 
only  $8,848.  This  practically  left  only  a  few 
items  to  be  accounted  for,  and  these,  Henry 
B.  Paletborp,  one  of  the  executors,  testified, 
were-  divided  equally  among  all  the  children 
within  a  year  after  their  mother's  death. 
During  their  mothei*'s  lifetime,  she  took  the 
whole  of  the  Income  of  the  father's  estate, 
and,  when  she  died.  It  went  to  the  children. 
They,  with  one  exception  (a  daughter,  who 
was  married),  continued  to  live  together  In 
the  premises  No.  1031  Arch  street;  Edward 
J.,  the  brother,  whose  widow  has  raised  this 
controversy,  living  with  them.  When  their 
mother  died,  they  divided  their  father's  per^ 
sonal  estate  between  tbem,  and,  when  they 
sold  a  piece  of  real  estate,  the  proceeds  were 
also  divided;  so  that  whatever  came  Into 
their  hands  In  the  way  of  cash,  whether  It 
was  principal  or  Income^  was  forthwith  di- 


vided. There  was  put  In  erldence  tbi  i 
ceipta,  showing  46  settlements  of  tbia  til 
since  the  death  of  the  mother,  In  1ST7. 
ery  one  of  which  Edward  J.  Paletlm;  pa 
ticlpated  and  took  the  same  diaie  at  cd 
aa  the  other  children.  Besides,  be  ww  ;i 
of  the  executors  of  his  mother's  estate,  ul 
one  of  the  peisons  who  made  the  disL's 
tton.  G^talnly.  if  he  were  alive,  lie  fi 
not  gainsay  or  dispute  these  forty-six  Hii 
ments  made  by  him  during  a  p^iod  of  n 
enteen  years;  much  less  can  his  wUow  is 
do  80.  These  settlements  were  of  tbeaffJi 
of  both  the  estates  of  John  H.  and  Ai^e  a 
Palethorp,  because  they  have  bath 
run  tog^er  during  all  this  time,  and  v^ 
fore  this  adjudication  Is  made  to  oorerl  tL 
as  it  Is  Impossible  to  adjudicate  them  it? 
rately.  The  receipts  were  In  this  fonn:  'tr 
celved  from  the  executors  of  John  H.  Pl+ 
thorp's  estate  and  Angelina  Palethoip'i »' 

tate  the  sum  of  dollars,  being  39:ii^- 1 

tlement,  in  full  for  my  share  of  mooej 
both  estates  from  July  20,  1890,  to  On* 
her  20,  1890,  Inclusive.    [Signed]  Edmrdi 
Palethorp.'    If  there  was  a  special  dlride:  | 
from  the  sale  of  a  prop^r^,  or  the  reri^' ' 
In  the  suit  against  Bergner,  It  was  sd 
fled. 

"Now,  while  the  accounts  of  these  t1n)^ 
tates  have  not  been  kept  separately, 
I>erhap8,  have  not  been  kept  with  the  'i^ 
and  accuracy  of  an  accountant,  yet  it  kv- 
be  borne  In  mind  that  these  children  of  Ji-'i 
H.  and  Angelina  Palethorp  were  onlf  i- 
countlng  to  each  other  without  any  cirn': 
tlon  of  any  interference  from  any  ontsii- 
eource.  They  were  entirely  satisfied  wit: 
the  accounts.  They  made  their  settieme::- 
for  forty-six  times,  the  last  of  wWdi  «' 
only  a  few  weeks  before  Edward  J.  P>-^ 
thorp's  death.  Now,  there  is  nothing  v\l 
the  law  regards  as  more  sacred  thu  ihta 
family  settlements;  and  It  would  bsve ' 
be  a  Tei7  strong  case.  Indeed,  which  Tmi- 
Justify  any  court  In  setting  them  aside;  ^ 
Ucularly  where  they  have  been  cratinwi 
uninterruptedly  for  so  many  ye«rs,-B-^i 
ing  short  of  gross  fraud,  of  which  tiiere  > 
no  evidence  In  this  case.  In  the  opliiku:''-' 
the  auditing  Judge,  everything  coiu}Kt*c 
with  the  management  of  these  tsW'^ 
shows,  undoubtedly,  honesty  and  Intepi? 
and  a  desire  to  carry  out  the  wish  of  On- 
mother  to  settle  everything  amonj  tbe:^ 
selves.  As  before  stated,  the  account  do** 
that  everything  which  came  Into  the  liw:- 
of  the  accountants,  whether  principal  or  t 
come.  or  whether  belonging  to  the  esat*  ^ 
John  H.  or  Angelina  Palethorp,  has 
distributed  down  to  the  20th  April 
when  the  46tta  settlement  was  made  tl- 
account  has  since  been  brought  down  to  ti 
date  of  the  death  of  Edward  J.  Paletb?i; 
July  1,  1893.  and  shows  a  balance  for  ^ 
tributlon  of  $1,971.74.  •  •  • 

"And  now.  June  18, 1S94,  it  Is  ordered  u< 
decreed  that  the  balance  In  the  hands  d 
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a) 

' :  tuntant  be  distributed  and  paM  aa  abore  i 
warded,  and  tbe  annexed  accoont  be  con- 

;  .rmed  nlai  vpon  pigment  of  the  clerk's 
)Bt" 

W.  A.  Manderson,  for  appellant  Robert 

alethorp,  for  appeUeea. 

PER  CURIAM.  The  decree  of  tbe  court 
elow  In  tbts  case  Is  affirmed,  on  the  opln- 
m  of  tbe  learned  auditing  Judge.  If  the 
'ennessee  bonds  hare  not  been  accounted 
^r,  they  can  be  reached  by  a  supplemental 
ccouut  to  be  Uereafter  filed. 


HUGHES  T.  KEIOHTjINE. 
(Suiireme  Court  of  Pennaylranla.    May  18, 
1895.J 

CUIH9  AOAIXBT  DbCEDBNT. 

Where  the  evidence  in  support  of  a  claim 
inder  a  contract  for  oiirsinfr  a  decedent  daring 
tur  lifetime  consisted  of  loose  declarations  of  de> 
-eased  to  oompeosate  plaintiff,  the  will  woa  ad- 
luaaible  to  show  that  pleiuUtf  took  a  bequest 
hereunder. 

Appeal  from  conrt  of  common  pleas,  Pblla- 
lelphla  county. 

Assumpsit  by  Rebecca  Hughes  against  Caro- 
line Keichllne.  executrix  of  tbe  estate  of 
Mary  Louisa  Buechle.  deceased.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Attlrmed. 

The  plaintiff  brought  this  acUon  to  recover 
wages  and  compensation,  at  the  rate  of  $20 
per  week,  for  eervlces  as  nurse  and  attendant 
i-endered  Mary  Louisa  Buechle  in  her  life- 
time, and  at  ber  reanest,  duiing  a  period 
ot  373  weelES.  Plaintiffs  assignments  of  er- 
ror are  aa  follows,  Tbe:  "(1)  The  learned 
Judge  erred  In  oveirullng  the  objectlou  of  the 
]>lntuticr  to  tbe  offer  In  erldence  by  the  de- 
fendant of  the  will  of  Mary  Louisa  Buechle, 
aud  tbe  lettera  testamentary  Issued  thereup- 
on, because  tbe  showing  of  the  will  Its^ 
was  not  a  purpose  r^erant  to  the  Issue, 
which  ofla  was  as  follows:  *Mr.  Jenkins: 
I  offer  In  evidence  the  will  of  Mrs,  Buechle, 
nud  the  letters  testamentary.  The  will  is 
dated  June  7.  ISSG,  and  the  codicil  Is  dated 
July  2,  18SG.  I  offer  this  wUl  In  eviaence  for 
two  objects.  One  object  is  for  the  purpose  of 
Khowlng  the  Will  Itself.'  (2)  The  learned 
Judge  erred  In  OTerrulIug  tbe  objection  of  the 
l>lalntlff  to  the  offer  In  evidence  by  the  de- 
fendant (tf  the  win  of  Mary  Louisa  Buechle, 
and  tiie  letters  testamentary  Israed  thereup- 
on, because  a  remembrance  made  by  this 
woman  of  this  young  girl,  the  plabitlff,  was 
iwt  a  fiiet  relevant  to  the  Issue,  which  offer 
^'as  as  foUows:  'Mr.  Jenkins:  I  offer  In  evl- 
dence  the  will  of  Mrs.  Buechle,  and  the  let- 
ters testamentary.  Tbe  will  Is  dated  June 
7,  1SS6,  and  tbe  codtcU  is  dated  July  2,  lS8ti. 
I  offer  this  will  In  evidence  for  two  objects. 
One  object  Is  for  the  purpose  of  showlug  the 
will  Itself;  the  other  object,  to  show  that 
there  was  a  remembrance  made  by  this  wo* 


I  man  of  this  young  girl,  the  pUiiutlff,  wfalel  an- 
swers tbe  suggestion  made  here  timt  Mrs. 
Buechle  would  remember  her.  or  give  her 
some  compensation.' " 

John  F,  Keator  and  William  W.  WUtbank, 
for  apiwllant  Theodore  F,  Jenkins  and 
George  Peirce,  for  appeiUee. 

PER  CURIAM.  The  learned  court  below 
folrly  submitted  the  question  of  employment 
and  payment  of  wages  on  the  basis  of  a  quan- 
tum meruit  to  the  jury,  and  the  jury  has 
fouud  against  the  plaintiff  on  these  questions 
of  fact  The  will  of  the  testatrix  was  clear- 
ly admissible,  because  the  evidence  In  sup- 
port of  the  plaintiff's  claim  under  a  contract 
consisted  merely  of  loose  declarations  of  tbe 
deceased;  and  as  we  held  In  Barhlte's  Ap- 
peal, 126  Pa.  St.  404,  17  Atl.  617,  Such  dec- 
larations may  mean  a  pi-ovislon  by  will.  It 
was  competent  for  the  Jury  to  know  what  had 
been  given  to  the  plaintiff  by  the  deceased, 
whether  during  her  life,  or  by  her  will,  to 
take  effect  after  her  death.  It  was  not  con- 
clusive upon  the  plaintiff,  but  it  was  for 
the  Jury  to  ssy  what  effect  should  be  given 
to  IL  Judgment  affirmed. 


PLUMMRR  V.  NEW  YORK  GENT,  ft  H.  R. 
R.  CO. 

(Supreme  Court  of  Pennsylvania.  May  6, 1S95.) 

AOTION'    AOAIKBT    XUlLBOAD    COMPAXT  —  HOBSB 

Fhiohtbsbd  bt  Hasd  Car— EvmsxcR. 
Jtiet  before  reaching  a  railroad  crossing, 
plaintiff's  horse  took  fright  at  an  approaching 
hand  car,  veered  to  one  side,  and  threw  plain- 
tiff out  The  car  was  aacendinic  a  sharp  grade, 
and  was  brouebt  to  a  stop  12  feet  short  of 
the  crossing.  The  track  In  the  direction  from 
which  the  car  catne  was  Tialbie  for  several  hun- 
dred feet  at  a  point  on  the  road  55  feet  from 
tbe  crossing,  and  tbe  only  place  plaintiff  stop- 
ped to  look  was  293  feet  &om  the  crossing,  and 
was  not  the  usual  point  for  travelers  to  stop  to 
look,  and  from  It  an  approaching  hand  car  could 
not  be  seen  within  a  quarter  of  a  mile  of  the 
croMiiDg.  HHd,  tbat  the  railroad  company  was 
not  liable. 

Appeal  from  court  of  common  pleas,  Clears 
field  county;  Cyrus  Gordon,  Judge. 

TrmpasB  by  Agnes  Plnmmer  against  the 
New  Tork  Central  &  Hudson  River  Railroad 
Company  for  damages  resnlUng  from  per- 
sonal injuries'.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Affirmed. 

Ajs  plaintiff  was  about  to  drive  over  a 
crosiring  her  horse  took  fright  at  an  ap- 
proaching Imnd  car,  and  threw  her  from  the 
buggy,  giving  ber  the  Injuries  complained  of. 
She  assigned  aa  negligence  on  the  part  of 
the  railroad  company  that  the  bond  car  was 
operated  at  a  great  speed,  and  tbat  the  men 
running  It  did  not  heed  the  warning  to  stop 
which  she  gave  upon  seeing  tbe  car,  but 
came  on  aud  frightened  the  horse,  ^e  track 
was  visible  for  several  hundred  feet  In  the 
direction  from  which  the  luind  car  came,  at 
a  distance  of  5o  feet  from  the  crossltig  on  the 
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hUflmay  over  wblch  plaintiff  was  drlvlns. 
The  car  was  being  run  np  a  ffracle  of  1^ 
feet  to  tiie  hundred,  and  was  stopped  12  feet 
short  of  the  eroBsing;  bnt  In  the  meanttme 
I>lalntiff'8  horse  had  taken  fright,  and  reered 
off  the  road,  wblch  crossed  the  track  diagon- 
ally, and  onto  the  track  on  the  side  of  the 
crossing  opposite  the  car,  and  bad  thrown 
plaintiff  ont  Plaintiff  did  not  stop  to  look 
and  listen  at  the  polut  S5  feet  from  the 
crossing,  bnt  did  so  at  the  next  nearest 
point  where  an  approaching  locomotiTe  could 
be  detected,  which  was  293  feet  from  the 
crossing.  From  tills  point,  however,  a  hand 
car  could  not  be  seen  on  account  of  an  em- 
bankment, and  an  approaching  train  nearer 
than  a  quarter  of  a  mile  to  the  crossing  was 
not  dlscoTerable.  and  It  did  not  appear  tbat 
such  point  was  the  usual  place  for  trarelers 
fomtliar  with  the  road,  fts  plaintiff  was,  to 
stop  and  look  and  listen  for  approaching 
trains. 

Philntlff  assigned  as  error  that  the  court 
erred  In  OTemillag  the  plaintiff's  motion  to 
take  off  the  compulsory  nonsuit  The  mo- 
tion and  ruling  of  the  court  are  as  follows: 
"And  now,  20th  February,  1895,  plaintiff 
mores  the  court  to  take  off  the  compulsory 
nonsuit  Krebs  &  Faterson,  fw  Plaintiff." 
"And  now,  8th  March,  1805,  motion  of  the 
plaintiff's  attorney  to  take  off  the  compul- 
sory nonsuit  la  hereby  denied,  and  applica- 
tion orerniled.  BUI  scaled  for  plaintiff.  By 
the  court,  Gyms  Gordon,  P.  J." 

David  li.  Krebs  and  Wm.  Paterson,  for 
appellant  M.  B.  Olmsted,  Thomas  H.  Mur- 
ray, and  Allison  O.  Smith,  for  app^lee. 

PER  CURIAM.  The  learned  court  was 
deiu'Iy  right  In  refusing  tx>  take  off  the  Judg- 
ment of  nonsuit  Viewing  the  evidence  In 
Its  most  favorable  light 'for  the  pl&lntlff, 
there  Is  nothhig  in  It  that  would  Justify  a 
Jury  In  finding  that  defendant's  alleged  neg- 
ligence was  the  proximate  cause  of  her  un- 
fortunate Injury.   Judgment  affirmed. 


MACK  T.  LEWIS. 
(Supreme  Court  of  VennoDt   Caledonia.  Marcli 
9.  1895.) 

Appbu.  vrok  Jcstil-k— Fiuxo  iv  Couktt  Codet 

—Waiver. 

The  failure  of  plaintiff  to  file  !□  the  coun- 
ty coart  an  appeal  from  a  justice's  jndgmpnt  with- 
in the  21  days  allowed  by  Acta  1S92.  No.  28,  S 
18.  is  waived  by  the  defcufiant  eoteriag  a  gen- 
eral appeiiraDce  after  filing  of  the  appeal,  and 
then  aliowintr  Huf  tune  allowed  for  dilatory  mo- 
tioni  to  pass  wi^out  raising  the  objection. 

Exceptions  from  Caledonia  county  court; 
Tyler,  Judge. 

Action  A.  H.  LewlB  against  Annie 
Mack.  There  was  a  Judgment  In  Justice's 
court  for  defendant,  and  from  an  order  over- 
ruUng  defendant's  motion  for  dismissal  of 
plaintiff's  appeal  defendant  brings  excep- 
tions. Affirmed. 


The  Judgment  was  rendered  JaniuuT  llt!i 
and  altered  June  2d.  The  defendant  tnttw. 
a  general  ai^earanoe  Jane  19th.  Jane  Vi-h 
the  plaintiff  filed  speclAcatioas,  and  JtL*; 
I7tb  the  defttidant  filed  thla  motion  to  dis- 
miss. 

J.  P.  Lamson,  for  plaintiff.  Albert  Ft^«r. 
for  defoidant 

MUNSON,  J.  It  Is  provided  by  section  K 
No.  28,  Acts  1802,  tbat  an  appeal  from  tl 
Judgment  of  a  Justice  shall  be  entered  a!h4 
docketed  In  the  county  clerk's  office  on 
before  21  days  from  the  time  such  app<^! 
Is  taken,  "nils  api>eal  was  not  entered  wi±- 
In  the  time  limited,  and  the  questloc  > 
whether  the  county  court  shoald  have  £i<- 
mlsaed  the  appeal  on  motion.  Before  tb' 
passage  of  this  act  an  appeal  could  be  en- 
tered only  in  term  time;  and  It  was  provid*^ 
tliat  If  the  appellant  failed  to  enter  the  si- 
peal  at  tlie  next  stated  term  of  the  coudit 
court,  execution  might  lasne  mi  the  Jnsti'xs 
Judgment  after  the  county  court  adJouiDe<l 
The  requirement  that  all  cases  should  Iv 
entered  by  the  second  day  of  the  term  wa* 
merely  a  provision  of  the  roles,  and  an  Kitrr 
could  be  had  at  any  time  during  the  term  Ij 
special  leave  of  the  court  We  think  tb< 
present  law  is  Intended  to  limit  the  tim* 
within  which  the  appeal  must  be  docketed  to 
be  of  any  avail.  As  to  all  original  process 
is  provided,  In  terms,  that.  If  not  filed  :d 
the  clerk's  office  within  the  prescribed  iimv. 
the  process  shall  be  of  no  avail.  The  pur- 
pose of  each  requirement  Is  to  bring  the  n-t 
to  a  speedier  determination  by  affordin.:  as 
opportunity  for  completing  the  pleadlncs  b 
vacation.  We  think  It  would  be  inconslstefl: 
with  the  spirit  of  the  act  and  a  aerlons  fntM^ 
ference  with  its  bsnefldal  dertgn.  to  giT* 
this  provision  a  different  conatmction. 

But  the  appellant  contends  tbat,  whatever 
construction  be  given  the  statute,  the  reCassl 
of  the  county  court  to  diamiaa  this  ai^eai 
was  correct,  because  the  motion  to  dlemls* 
was  not  filed  at  the  earliest  opportunity,  nor 
within  the  time  limited  by  the  rule.  It  ira< 
wltliin  the  discretion  of  the  conrt  to  penslt 
the  filing  of  the  moti<m  ont  of  time  as  r«- 
gai-ds  the  rule;  and  the  court,  having  pats^ 
upon  Uie  motlcm,  must  be  held  to  have  pp:- 
mltted  Its  filing.  But  the  motion  was  tine 
to  be  overruled  if  not  seasonably  made,  s: 
cording  to  the  ^nciples  of  pleading.  It  i'^ 
well  understood  that  a  defect  of  process  that 
can  be  waived  wIU  be  treated  as  waived  ff 
not  complained  of.  Hie  requirement  Is  tbsT 
the  objection  shall  be  takeii  at  the  earlier. 
opportunity.  Tbe  time  available  for  thla  pir- 
pose  does  not  necessarily  extoid  to  the  tit 
Ing  of  a  continuance  or  the  flling  of  som' 
other  plea.  It  Is  clear  that  this  obJecii«: 
was  not  taken  at  the  earUest  opptwtiuilty  If 
not  taken  within  the  time  allowed  1^  tbe 
nilea  of  court  for  the  making  of  dilatory  mo- 
I  tlons.  An  entry  out  of  time  will  not  pterrat 
1  an  application  of  the  r^es  If  tbs  deftsdaot 
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een  fit  to  appear.  The  appellee's  entry  of 
n  appoaranre  miut  be  to  have  aubject- 
d  btm  to  tlio  running  of  the  perUidB  limited, 
t  least  iqion  a  calculation  made  from  tbe 
ate  of  his  appearaine.  Treating  this  ap- 
rarauce  as  entered  upon  the  flnt  day  of  the 
4  allowed  by  the  statute,  tiie  motlim  was 
ot  made  vlthln  the  role  T3i1b  delay  was  a 
raiver  of  the  defect  In  the  ai^eal  If  tlie  de- 
pct  was  one  that  could  be  waiTed.  nils 
iDldlns  iB  but  the  application  of  an  ancient 
loctrlne  to  modem  practice.  AH  dilatory 
ileas  were  held  to  be  waived  by  the  general 
tnparlance  of  the  cAA  law.  A  general  tm- 
larlaiice  was  the  time  allowed  a  party  tor 
ileadlng  upon  an  application  In  Which  ne 
Ight  of  eacceptlim  was  resenred..  The  gen- 
ral  mles  fixing  periods  for  the  flllng  of  pleas 
tare  taken  the  ^ace  of  Qkese  qpedal  leaves, 
r  the  allowance  of  a  g«ieial  Imparlance  on 
ippUcatlon  was  a  waiver  of  the  right  to  file 
lllatory  motions,  tlie  mnning  of  the  entire 
Ime  allowed  by  rule  for  that  pupose  must 
lave  the  same  effect.  Gould,  PI.  IS  16,  17; 
Pollard  V.  WUder,  IT  Yt  48.  The  defect 
was  one  that  could  be  waived.  It  was  not 
inythlng  affecting  the  Jurisdiction  of  the 
xinrt  over  the  subject-matter  of  the  suit 
rhe  appeal  was  not  absc^tely  void,  bnt  void 
antu  confirmed.  The  appdlee  could  omcnr 
in  submitting  the  case  to  the  deddon  ot  the 
?ourt,  although  not  regularly  entered.  He 
ilid  this  appearing  and  permitting  the 
tiino  allowed  for  dilatory  motions  to  pass 
nrlthont  raising  the  objection.  Huntley  v. 
Uenry,  37  Vt.  18S.  Judgmsat  afflrmed,  and 
(■nufte  remanded. 


CRAMPTON  T.  SEYMOUR  et  al. 
(Supreme  Court  of  Vermont    Franklin.  Feb. 
16,  1895.) 

EXECUTORB  i-JTD  ADMINIBTRATORB — COLLECTIOM  OW 
AsSBTft— ACCOUNT! He  BT  TRUSTBS. 

1.  >;\^ere  a  hnsband  bequeaths  his  property 
absolnteir  to  his  wife,  with  the  nAt  to  dispose  of 
it  by  will,  providing  that  ont  of  t£e  remainder,  at 
h4>r  dentb,  a  legacy  shall  be  paid,  and  the  wife, 
after  his  death,  takes  poaBession  of  all  the  proper- 
ty, her  administrator  is  the  pmper  person  upon 
her  denth,  intestate,  leaving  Sta  estate  unsettled, 
to  she  for  money  due  his  estate. 

2.  Where  an  action  ia  toonght  to  recover 
moneys  which  one  has  received  ns  trustee,  but 
failed  to  account  for,  it  most  be  shown  that  the 
moneys  actually  came  Into  his  hands. 

3.  An  account  rendered  by  a  truatee  la  CMiclu* 
sive  only  as  to  the  itema  th^rin  contained,  and 
will  not  estop  the  cestui  que  truat  from  showing 
that  the  tmstee  receired  moneys  which  he  has 
not  included  In  his  accoont 

Exceptions  from  Franklin  county  court; 
Taft,  Judge. 

Action  by  C  A.  Crunpton,  administrator, 
against  Mary  I*  and  Julia  h.  Seymour,  ad- 
niiniutrators.  From  a  Judgment  for  plain- 
tiff, defendants  bring  exceptions.  Reversed. 

The  plaintiff  brought  suit  as  the  adminis- 
trator of  Empire  Hawkins,  and  the  defend- 
ants were  the  administrators  of  H.  P.  Sey- 
mour.  Emeline  Hawkins  was  the  wife  of 


Alfi«d  Hftwklns,  who  died  In  January,  1885^ 
leaving  a  farm  and  considerable  perstmal 
prcqHjrty,  all  of  wbldi  he  bequeathed,  iq>on 
certain  conditlcma,  to  his  wife,  BmellDb 
The  will  was  probated  In  March.  1885,  and 
no  further  stqw  were  ever  taken  In  the  set- 
tlement ot  the  estate,  or  the  distribution  of 
the  property.  Mrs.  Hawkins  took  posses- 
sloo  of  it,  and  managed  It  as  hor  own  down 
to  her  death.  In  this  she  was  guided 
the  advice  of  Mr.  Seymour,  who,  on  account 
of  his  Intimate  personal  ration  with  Mr. 
Hawkins  while  alive,  eontlnned  to  act  as 
her  adviser  and  manager,  to  a  great  extent, 
after  his  death.  Mrs.  Hawkins,  with  advan- 
cing years,  became  very  teeble  in  both  mind 
and  body;  and  the  conduct  of  hw  affairs  fell 
more  and  mm  into  the  hands  of  Mr.  Seymour, 
until  during  the  few  years  which  preceded 
his  own  death,  in  1892,  he  transacted  prae^ 
tlcally  all  her  business.  He  kept  an  account 
of  certain  matters  between  Mrs.  Hawkins 
and  himself  from  1880  to  1880,  and  from  the 
latter  date  until  his  death  he  kept  an  ac- 
curate account,  in  detail,  of  all  matters  be- 
tween them.  Copies  of  these  accounts  wwe 
from  time  to  time  furnished  her.  No  one  of 
the  it^a  allowed  by  the  court,  as  herein- 
after stated,  was  embraced  in  these  ac- 
counts. The  plaintiff  claimed  to  recover  for 
various  sums  of  money  which  Mr.  Seymour 
had  received  on  account  of  Mrs.  Hawkins, 
and  bad  not  accounted  for.  The  court  char- 
ged him  with  the  following  Items,  as  of  tlie 
dates  named:  February.  1885,  $120;  Feb- 
ruary, 1885,  $90;  April  3,  1888,  $650;  July 
6.  1880.  $480.43.  The  coui-t  gave  ]ndgm«it 
for  these  sums,  with  interest,  less  the  baJ- 
anoe  found  due  Mr.  Seymour  from  year  to 
year.  The  defendants  objected  that  the  title 
to  this  iwoparty  In  Mrs.  Hawkins  was  not 
such,  under  her  husband's  will,  that  her  ad- 
ministrator could  maintain  this  suit  Those 
portions  of  the  will  material  to  a  decision  of 
this  question  are  fully  stated  in  the  opin- 
ion. The  defendants  further  objected  that 
there  was  no  evidence  tending  to  show  that 
Seymour  had  the  various  sums  with  which 
his  estate  was  charged  by  the  judf^ment. 
The  evidence  upon  these  several  points  Is 
stated  in  the  opinion.  The  defendants  pre- 
sented a  claim  in  offset  for  the  services  of 
Mr.  Seymour,  but  the  court  found  that  he 
had  never  made  such  a  charge  in  his  life* 
time,  and  had  said  that  he  did  not  intend  to, 
and  disallowed  the  dalm. 

H<^n  &  Royce,  for  plaintiff.   Wilson  ft 
Hall,  for  defendants. 

TTLER.  J.  Tbe  plaintiff,  as  administra- 
tor of  Emeline  L.  Hawkins'  estate,  seeks  In 
this  action  to  recover  moneys  of  the  estate, 
which  It  is  claimed  Mr.  Seymour  rec^ved 
In  his  lifetime,  and  tor  which  he  never  ac- 
counted. Said  Crampton  was  duly  appoint- 
ed guardian  of  Mrs.  Hawkins  soon  after  ttie 
death  of  Seymour,  and  during  her  life 
brought  this  suit  as  her  guardian.  After 
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ber  deatb,  by  leave  of  court,  he  entered  to 
prosecute.  The  Interest  wbicb  Mrs.  Haw- 
kins had  in  tbe  estate  of  ber  husband  was 
derived  fi-om  tbe  following  clauses  in  his 
wUi:  "I  give  and  bequeath  to  my  well-be- 
loved  wife,  Bmellne  L.  Hawkins,  all  my 
property,  both  real  and  personal,  to  be  hers 
absolutely  and  foreTer,  to  use  and  dispose 
of  during  her  life  for  ber  own  benefit;  and 
of  what  remains  of  said  property,  at  my 
said  wife's  decease,  I  give  to  my  beloved 
niece,  Martha  Smith,  five  hundred  dollara, 
and  the  remainder  of  said  property,  my  will 
is,  that  my  said  wife  may  dispose  of  as  she 
may  prefer.  It  is  my  intention,  by  tbe  fore- 
going provisions,  to  give  my  said  wife  the 
right  to  use  for  ber  own  support  and  com- 
fort, during  her  life,  all  of  said  property, 
if  needed  by  ber  for  that  purpose,  and  that 
if  not  so  needed  tbe  remainder,  to  the  ex- 
tent of  five  hundred  dollars,  shall  go  to  the 
said  Martha  Smith  before  any  of  said  prop- 
erty shall  be  given  to  any  other  person." 
The  will  was  proved  and  allowed  March  27, 
1885,  but  no  further  proceedings  were  had 
under  It  The  estate  was  never  settled,  and 
no  decree  was  made  by  the  probate  court  re- 
specting It  No  executor  or  adminlstmtor 
was  appointed.  Mrs.  Hawkins  took  posses- 
alon  of  the  farm  and  i>ersonal  property,  and 
treated  them  as  her  own,  acting  under  Mr. 
Seymour's  advice  in  the  management  thei-e- 
of  until  his  death,  on  March  IT.  1802. 

It  is  contended  by  the  defendants'  coun- 
sel that,  as  Mrs.  Hawkins  did  not  dispose 
of  the  estate  by  will,  she  took  only  a  life 
Interest  therein,  and  that  no  action,  there- 
fore, can  be  maintained  by  her  administra- 
tor. Tbe  will  gave  ber  the  possession  and 
control  of  the  estate  during  her  life;  tbe 
right  to  use  it  all.  if  necessary  for  ber  enp- 
port  and  comfort  and  to  dispose  of  what- 
ever was  left  at  ber  decease,  except  $500. 
Her  duty  was  to  collect  the  assets,  pay  the 
debts  and  expenses,  and  hold  the  remainder 
In  trust  for  her  own  support  during  life,  and 
for  tbe  niece's  legacy.  Whatever  part  of 
this  duty  remained  unperformed  at  her 
death  clearly  devolved  upon  her  administra- 
tor. It  Is  difficult  to  see  how  it  could  have 
devolved  upon  any  other  person.  As  Sey- 
mour received  the  money  as  Mrs.  Hawkins* 
agent,  neither  be  nor  his  administrator  could 
dispute  the  right  of  tbe  plaintiff  to  sue  for 
it.  There  was  evidence  tending  to  show 
that  Finn  paid  Seymour  |00  for  cows  that 
came  from  the  Hawkins  place;  that  on  one 
occasion,  Seymour  went  upon  the  porch  of 
the  Hawkins  house,  and  exhibited  !(;120  or 
more  to  a  witness,  and  said  It  was  "Haw- 
kins money,"  and  asked  tbe  witness  to 
count  it,  so  that  some  one  would  know 
how  much  there  was  of  it;  that  at  anoth- 
er time,  in  the  presence  of  other  witnesses, 
he  searched  Mrs.  Hawkins*  trunk,  and 
found  therein  $650,  which  he  canned  away, 
after  giving  ber  a  receipt.  The  finding  of 
the  county  court  In  relation  to  these  three 


Items  cannot  be  revised  here,  as  tbnv  W7.% 
some  evidence,  to  support  theiu,  and  h* 
weight  was  for  that  court  to  detenniBe. 

The  evidence  in  relation  to  tbe  Item 
f4S0.43  tended  to  show  that  After  ber  bu- 
band's  death  Mrs.  Hawkins  was  pby5ka:i> 
and  mentally  feeble,  and  that  Seymoar  w-i 
tbe  principal  management  of  her  affairs 
carried  on  the  farm,  and  took  the  iiio»e 
from  It,  collected  and  invested  money  ds; 
the  estate,  and  said  he  did  not  Intend  t<' 
leave  money  or  notes  in  her  boose;  that 
did  this  because  he  and  her  busband  baJ 
been  friends,  and  the  latter  had  done  hi? 
favors;  that  be  called  on  one  Wfalttemon- 
who  owed  tbe  estate,  and  requested  him  t-. 
pay  his  note,  unless  he  would  pay  6  per 
cent  Interest;  that  Whittemore  decided  t- 
pay  the  note;  that  the  Interest  was  Ukj 
reckoned,  and  an  indorsement  made;  tfast 
Whittemore  soon  after  paid  tbe  amonnt  c4 
the  note  to  Mrs.  Hawkins;  that  two  or 
three  weeks  after  he  saw  Seymour,  and  toi-l 
him  he  had  paid  her;  that  Seymour  seeme. 
surprised,  and  said  be  should  go  and  grt 
the  money,  and  loan  It  to  anothM*  noan  wl^- 
bad  applied  for  it  Every  presumption  wii; 
be  made  In  favor  of  tbe  judgment  of  tbr 
court  below,  but  in  this  case  the  eviden— 
on  which  the  judgment  was  based  Is  bef»r 
us,  and  It  does  not  tend  to  show  that  St->- 
mour  took  this  money  from  Mrs.  Hawkias. 
If  It  were  a  part  of  the  S650,  the  defendu: 
estate  is  charged  with  it  in  that  item.  TLr 
evidence  tended  to  show  that  Seymoor 
thought  Mrs.  Hawkins  incapable  of  doim; 
any  business;  yet  this  and  other  money  wx" 
paid  to  ber,  and  she  may  have  disposed  of  tt 
herself.  We  think  the  court  was  not  Ji.- 
tified  in  Inferring  from  the  relations  tb^i 
existed  between  the  parties  that  SeymoEr 
bad  this  money,  and  it  was  therefore  erm: 
to  charge  It  to  bis  estate.  Seymour  &ct^'. 
in  a  trust  capacity,  and,  as  he  and  3J»^ 
Hawkins  both  received  funds.  It  should  ai>- 
peor  that  the  Whittemore  money  acmallT 
came  into  his  hands,  before  bis  estate  shocM 
be  charged  therewith. 

The  plaintiff  is  not  barred  from  recoverinr 
the  $00,  $120,  and  $050  by  the  doctrine  k 
account  stated.  The  court  bek>w  found  ttar 
from  January,  188(1,  until  the  spring  of  ISS' 
Seymour  "kept  an  account  with  Mrs.  Haw 
kins  of  ccitain  matters,"  and  that  cai>\ff 
thereof  were  furnished  her;  that  there  was  i 
balance  due  blm  of  $33.71,  which  be  ctiargcd 
In  the  Ijeglnning  of  a  new  account  June  17. 
1880,  after  which,  until  within  five  days  ot 
his  death,  he  kept  a  full  and  accurate  statt<~ 
ment  of  items  furnished  her.  An  inspectiuc 
of  this  account  shows  that  he  charged  b''': 
with  Items  for  taxes,  insurance,  repain  (' 
buildings  and  fences,  for  labor  on  land,  fac- 
ily  supplies,  and  other  similar  items,  and  th:; 
he  credited  her  wltii  receipts  for  farm  pro- 
duce and  rent  of  pasture.  At  the  end  of  tbe 
first  year  there  was  a  balance  of  $14.06  tae 
Ura.  Uaw^klns,  which  he  says,  In  a  memorac- 
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Inni  nt  tto  foot  of  the  account,  he  paid  to  li^. 
It  the  end  of  the  next  year  a  balance  of 
'41.94  was  dne  bim,  of  which  he  notes  pay* 
aent.    After  that  the  balances  were  In  his 
aror,  and  not  settled,  but  were  <arrled  for- 
vtird  to  new  accounts.    In  Holmes  t.  De 
:)amp,  1  Johns.  3A,  the  court  said  that  former- 
y  the  statins  of  an  account  was  crauldered 
«  deliberate  an  act  as  to  preclude  any  ex- 
iniiuntlon  into  the  Items,  citing  Ttneman  t. 
Hurst  1  Term  B.  40,  but  that  ot  late  greater 
atUude  had  prevailed,  and  that  any  errws 
□ay  be  shown  and  con*ected.   The  accounts 
■endered  by  Seymour  were,  at  most,  con<du- 
dre  only  as  to  the  liability  of  tbe  parties  wltb 
reference  to  the  transactions  Included  in  tbcm. 
I  Bout.  Law  Diet  8G,  defining  "account  stat- 
hI  at  law."   Aficeptonoe  mwt  be  by  a  compe* 
tent  person,  excluding  in&ints  and  those  ot 
ODSound   mind.   Tni«nan  t.  Hurat  The 
plaintiff's  erldence  tended  to  show  that  Sey- 
mour consddeied  Mrs.  Hawkins  Inannpetoit 
to  transact  bu^ess.   If  this  were  true,  no 
acceptance  of  the  accounts  rendered  could  be 
predicated  I7  her.   The  court  made  no  flnd- 
ing  on  this  subject,  nor  does  it  aroear  that 
any  question  in  respect  to  Mrs.  Hawldns*  ac- 
ceptance (tf  ot  acquiescoice  in  the  accounts, 
or  her  competency  to  accept  or  acquiesce,  was 
raiiied.   This  subject  is  discussed  hi  the  notes 
to  Philips  T.  Belden,  2  Bdw.  Oh.  1,  Where 
cues  are  cited,  and  the  doctrine  stated  that 
in  no  case  has  an  Unplied  admisslnt  of  the 
correctness  of  as  account  from  lapse  of  time 
and  failure  to  object  been  held  to  be  an  estop- 
pel, but  that  these  facts  merely  make  a  prima 
fade  cas^  so  as  to  cast  tbe  burden  of  proof 
on  the  pai^  who  Uius  remslns  silent:  Exam- 
ple, iiTltlng  up  a  hank  book,  and  depositing 
In  it  forged  checks,  and  retmnlng  the  book 
and  Touchers  whldi  ctmstltated  a  statement 
of  an  account  by  tbe  bank;  but  as  the  bank 
bad  taken  no  action,  and  lost  no  rights,  in 
eooaequence  of  the  depositor's  silence,  tbe 
only  effect  of  the  depositor's  omlsfdon  to  ex- 
amine the  account  and  make  objection  was  to 
cast  the  burden  on  blm  to  show  the  ftand 
or  mistake.   Brown  t.  Klmmel,  87  Mo.  431; 
Peiklns  T.  Hart,  11  Wheat.  2tt6;  Wiggins 
T.  Burkham,  10  Wait  129.   An  account  8tat< 
ed  OS  settled  Is  a  mere  admission  that  it  Is 
correct   It  is  not  an  estoppel.   It  is  stil! 
open  to  impeachment  for  errors  or  mistakes. 
Hutchinson  t.  Bsnk,  48  Barb.  S24;  Yomig  t. 
HUl,  S7  N.  Y.  178.    Otber  cases  dted  In  these 
notes  are  to  the  effect  tiiat  an  account  stated 
may  be  impeached  for  fraud  or  mistskb  It 
was  bdd  in  Manhattan  Ca  r.  Lydlg.  4  Johns. 
377,  that  where  an  account  has  be«i  settled  It 
may  be  opened  for  the  purpose  f^ifylng 
particular  Items,  though  It  cannot  be  opened 
irenerally.   Tbarp  t.  Tbsiri^  15  Vt  105,  Is  In 
ooasonance  with  tbis  rule.   One  rule  is  clear 
in  regard  to  these  accounts:  that  they  are  not 
conclusive  upon  what  tb^  do  not  nmtatn  up- 
on items  which  Seymour  did  not  charge  him- 
ielf  with,  and  which  tbe  court  below  lound, 
upon  Buffldent  enridenoe,  come  iato  his  posses- 


sion. The  defendants  do  not  elahn  that  there 
was  any  express  contract  between  Mrs.  Haw- 
kins and  Mr.  Seymour  by  wtaidi  the  hitter 
was  to  be  compensated  for  tbe  serrices  which 
be  rendered,  but  tiiey  contend  that  there  was 
an  implied  promise  <m.  the  part  ot  Mrs.  Haw- 
kins; that  as  Seymour  never  said  to  her  that 
be  was  p^orming  tlie  serrices  gratuitously, 
she  should  have  pi'esumed  that  they  wem  to 
be  paid  for.  The  law  would  not  Imply  a 
promise  In  S^mour's  faror,  against  his  own 
declared  intentlim  not  to  charge  Tberefore, 
his  declarations,  even  to  third  persons,  had 
some  tendency  to  show  what  his  intention 
wns  In  this  respect  and  were  pnqterly  ad- 
mitted. The  charges  In  fAvor  of  Seymour's 
estate  for  serrices  were  ptop&ij  dissllowed. 

The  Judgment  of  the  court  bdow  was  cor- 
rect except  in  allowbig  the  plaintiff  Uie  item 
of  $480.43.  Judgment  rerersed,  and  Judg- 
ment for  tbe  plabitlff  for  f 0684!%  to  be  certi- 
fied to  the  probate  court 


TOWN  OP  SOUTH  BURT.INGTON  t. 
TOWN  OF  WORCESTER. 

(Supreme  Court  of  Vermont    Oilttenden.  Feb. 
22,  18U5.) 

FaCPBKS— LUBILtTT  VOR  SOPPORT— ImPUBD  CoX- 
TBACT— CbAXOB  OW  ReBIOSKCB. 

1.  After  defendant  town  had  contracted  with 
a  pauper's  father  to  pay  him  for  taking  care  of 
his  son  till  termination  of  a  suit  between  defend- 
ant and  the  town  >f  E.  to  determine  liability 
for  bis  8upy<n>t,  the  father  removed  to  plaintiff 
town,  taking  tbe  son,  against  the  objection  of  de- 
fendant Hdd,  'that  there  was  no  implied  con- 
tract by  defendant  to  pay  the  father  for  the  son's 
sapport  after  the  termiuatloa  of  tixe  suit  between 
defendant  and  E. 

2.  Evidence  that  the  taihee  knew  that  the 
suit  between  defendant  and  E.  was  dedded 
against  defendant  and  that  tbe  father  commenced 
an  action  against  defendant  for  the  support  of 
the  son  from  the  time  of  sudi  ded^on,  is  not  ad- 
missible in  an  action  for  the  support  of  the  son, 
as  a^uper,  after  the  father's  death,  to  show  an 
Implied  contract  of  defendant  to  pay  tbe  father 
for  the  son's  support  after  such  decision,  while  In 
plaintifF  town. 

3.  While  a  pauper,  who  had  no  home  but 
with  his  father,  was  being  cared  for  by  the  fa- 
ther under  an  afrreement  by  defendant  town  to 
pay  the  father  therefor  till  decision  of  a  certain 
case,  the  father  remoTcd  to  plaintiff  town,  takl^ 
the  son,  and  resided  there  till  his  death.  After 
the  decision  the  son,  with  the  aid  of  his  fathi>r, 
snpiMrted  himself  in  plaintiff  town  till  the  father's 
death,  when  plaintiff  assumed  his  support  Held, 
that  at  that  time  he  was  a  resident  of  plaintiff 
town,  and  not  transient  therein,  whatever  may 
have  been  hU  Intentiou  aa  to  reaidence  at  any 
prior  time. 

Exceptions  from  Chittenden  county  court; 
Rowell,  Judge. 

Assumpsit  by  tbe  town  of  South  Bm-lingtou 
against  the  town  of  Worcester  for  the  support 
of  a  pauper.  A  special  verdict  was  taken, 
and  judgment  glren  tbereon  for  plaintiff.  De- 
fendant excepts.  Eerersed. 

D.  J.  Foster,  for  phiintlff.  8.  a  Shurtleff. 
for  defendant 
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THOMPSON,  J.  This  Is  an  action  to  recov- 
er for  the  support  of  Daniel  Dnrfee,  a  pauper, 
tnxa  December  23,  1890,  to  January  18,  1893. 
Ttip  plaintifTft  eTidence  tended  to  ahow  that 
MUc  Durfee,  the  paup^'s  father,  formerly 
llTcd  In  East  Montpeller,  and  moved  from 
there  to  Worcester.  When  Daniel  was  a  lit- 
tle past  24  years  old,  be  waa  so  hurt  that  it 
made  him  a  helpless  cripple  for  life.  When 
he  was  thus  hurt  his  father  was  living  In 
WorcestCT,  and  had  then  lived  there  about  six 
years.  Daniel  had  always  made  his  home  at 
his  father's,  although  he  had  worked  out  more 
or  less,  and  had  his  wages  after  he  became 
of  age.  He  had  a  little  proi>«rty  at  the  time 
he  was  hurt,  and  for  the  first  year  thereafter 
his  father  took  care  of  bim  without  aid  from 
ttie  town,  but  waa  paid  therefor  by  Daniel; 
but  at  the  expiration  of  that  year,  Daniel's 
property  having  been  exhausted.  East  Mont- 
peller waa  applied  to  for  his  support,  and  as- 
sumed It,  and  continued  to  support  him  until 
the  passage  of  St  ISSC,  Xo.  42.  when  it  with- 
drew its  support,  and  refused  further  aid. 
Thereupon,  Daniel  still  residing  In  Worcester, 
with  his  father,  where  they  bad  both  contin- 
ued to  live,  Worcester  was  applied  to  for  Dan- 
iel's support,  and  assumed  It  for  the  time  be- 
Inp,  at  the  same  time  claiming  that  East  Mont- 
peller was  still  liable  for  his  support,  not- 
withstanding that  law,  and  brought  suit 
against  it  to  test  the  question;  and  such  pro- 
ceedings were  had  therein  that  It  was  Anally 
decided  that  East  Montpeller  was  not  thus 
liable,  but  that  the  burden  of  such  support 
was  cast  by  that  law  upon  Worcester.  Wlille 
that  suit  was  pending,  and  before  December, 
1888,  Worcesto*,  by  Its  overseer  of  the  poor, 
agreed  with  the  pauper's  father  to  pay  him 
five  dollars  a  week  to  take  care  of  him  until 
that  suit  terminated;  and  the  father  took  care 
of  him  under  such  contract,  for  which  Worces- 
ter paid  him  quai'teriy,  before  the  December 
last  named,  tiie  sum  called  for  by  the  contract. 
About  December  1,  1888,  Mllo  Durfee  pre- 
pared to  move  his  family  and  Daniel  to  South 
Bnrllngiion;  and  the  overseer  of  the  poor  of 
Worcester,  hearing  of  It,  objected  to  Daniel's 
being  removed  from  the  to^vn,  and  told  Mile 
Durfee  that  he  must  not  take  him  out  of 
town,  and  that  If  he  did  the  town  would  not 
thereafter  pay  anytliing  for  his  support,  and 
ttiat  he  himself  would  take  Daniel,  or  get  a 
place  for  him,  but  that  he  must  not  be  taken 
out  of  the  town.  Thereupon  Mile  Durfee  told 
the  overseer  that  he  should  take  Daniel  with 
him,  If  he  went,  whether  the  town  paid  him 
anything  for  his  support  or  not;  and  about 
that  time  Milo  Durfee  moved  to  South  Bur- 
lington, taking  Daniel  with  him,  and  there- 
after continued  to  reside  there  until  bis  death, 
in  November,  1890,  and  Daniel  remained  In 
his  family  all  the  time,  and  was  supported  by 
him.  After  Mlio  Dui*fee's  death  the  family 
continued  to  reside  in  South  Burlington,  and 
Daniel  still  remained  in  the  family  until  his 
death,  which  ocairred  March  25,  1893.  After 
the  death  of  Mllo  Durfee,  application  was 


made  to  South  Burlington  to  aid  DtinieL  vyy 
was  poor  and  In  need  of  relief;  and  tbst  t-.\\:i 
thereupon  assumed  his  support  In  DecemtHer 
1880,  and  Immediately  thereafter  gave  Wonv>«- 
ter  the  necessary  notice  that  he  was  char^ 
able  to  South  Burlington,  and  that  thai  to«ii 
would  look  to  Worcester  for  relmbarsement  !a 
the  premises.  The  plaintiff  continued  tu  sa.i- 
port  the  pauper  until  his  death  at  an  exp^M> 
of  fire  dollars  per  week,  paid  quarterly.  T^t 
defendant  conceded  that  tliat  was  a  reasonsbls 
smn,  and  that  the  plafntifT  was  entitled  to  ^^ 
cover'  it,  with  interest  thereon.  If  entitled  te 
recover  at  all.  It  appeared  that  the  suit  be- 
tween Worcester  and  East  Mootpelier  tenn:- 
oated  In  June,  1SS9,  and  the  plnlntlflTs  eti- 
dence  tended  to  show  that  soon  afterwaru'^ 
MUo  Durfee  learned  of  its  termination.  Tbt 
defendant  wmtroverted  the  contract  betwera 
Worcester  and  Milo  Durfee,  in  respect  to  tl» 
time  which  the  plaintiff  claimed  it  was  to  con- 
tinue, and  Introduced  evidence  tending  to 
prove  that  it  was  for  no  specified  time.  At 
the  close  of  the  evidence  the  defendant  walr^^I 
going  to  the  jury  on  any  questions  except  two. 
vis.  (1)  whether  the  town  of  Worcester  nait 
such  a  contract  with  Mllo  Dnrfee  as  the  ploie- 
tlff  claimed,  and  its  evidence  tended  to  slww: 
and  (2)  what  the  character  of  Daniel's  re- 
moval to  South  Burlington,  and  of  his  sohst- 
quent  stay  there,  was,  the  defendant  ciaimio? 
that  thereby  he  became  and  was  a  resident  v( 
that  town,  and  was  not  a  transient  therein  tt 
the  time  that  town  assumed  his  support  an-l 
for  that  reason,  if  for  no  other,  recovery  nmH 
not  be  had;  and  the  case  was  sabmitted  to 
the  jury  accordingly.  No  general  verdict  was 
returned,  and  three  qnestlons  only  were  sab- 
mitted to  the  Jury,  which,  with  the  answm 
thereto,  are  as  f(dlows:  "(1)  Did  the  tows  of 
Worcester  contract  with  Milo  Durfee  to  p^y 
him  five  dollars  per  week  for  suppurting  JHs- 
lei  until  the  suit  then  pending  between 
Worcesta-  and  Bast  Montpeller  was  terttiinat- 
ed,  as  the  plaintiff's  evidence  tends  to  sha1r^ 
Answer.  Yes.  (2)  Did  Daniel  Dnrfee  mor? 
ttom  the  town  of  Worcester  to  South  Bnrlhif 
ton  in  December,  1888,  with  the  intent  of  rs- 
^dlng  at  South  Burlington,  as  his  home?  An- 
swer. No.  (3)  Did  Daniel  Durfee  at  any  tiiiH 
snbsequent  to  June,  1889,  and  before  Deeecs- 
ber,  1800,  intend  to  make  Sonth  Burlingns 
his  home?  Answer.  No."  The  conrt  fonK? 
all  the  things  to  be  true  that  the  pialntilTs  erf- 
dence  tended  to  prove  concerning  matters  en 
which  the  defendant  did  not  desire  to  go  t» 
the  jury,  and  on  such  findings  of  the  co«iL 
and  the  special  verdicts,  rendered  jndgmest 
for  the  plaintiff  for  the  amount  claimed,  G» 
which  the  defendant  excited,  and  tnsisiel 
that  the  judgment  ought  to  be  in  Its  favor. 

1.  The  plaintiff  contends  that  the  jQd£m«]! 
of  the  county  coort  in  Its  favor  can  be  sus- 
tained imder  the  holding  of  this  c!onrt  is 
Leicester  v.  Brandon.  65  Vt  544.  27  All 
318.  Whatever  may  be  said  of  the  aonad- 
ness  of  that  dectelon.  which  was  rendered  hf 
a  divided  court.  It  is  clear  that  th*  cue  « 
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lar  does  not  come  within  the  reasoning  adopt- 
?il  by  the  court  In  that  case.  There,  03  re- 
jorted,  Bmndon,  while  supporting  the  pau- 
per lu  Bmndon,  made  arrangements  with  a 
,)i'r9on  then  residing  in  Leicester,  by  which 
;bc  pauper  was  to  be  kept  by  him  In  the  lat< 
tor  town,  both  parties  reserving  the  right  to 
liave  her  removed  from  Leicester  at  any 
time.  '\Vhne  the  pauper  was  being  kept  la 
l^ck-ester  under  tbls  arrangement,  she  be- 
L-anie  cUaruenble  to  that  town;  and  it  was 
held  that  "In  legal  contemplation  hei*  actual 
residence  was  In  Brandou,  while  she  was 
trantileut  in  Leicester."  In  the  case  at  bar 
the  pauper  was  never  kept  In  the  plaintiff 
towu  with  the  consent,  nor  by  the  procure- 
ment, of  the  defendant.  The  special  contract 
with  Mllo  Durfee  for  the  pauper's  supi>ort 
terminated,  by  Its  own  limitation,  in  June, 
ISSO.  As  between  the  defendant  and  Mllo 
Durfee,  the  defendaut  was  not  bound  to  fol- 
low the  pauper  to  South  Burlington,  and  re- 
take him,  at  the  expiration  of  the  contract. 
If  Xlilo  Durfee  desired  to  charge  the  defend- 
ant with  the  pauper's  further  support,  he 
should  have  returned  him  to  It  at  the  expira- 
tion of  the  contract.  Under  the  facts  stated 
there  was  no  Implied  contract  on  the  part  of 
the  defendant  to  pay  Mllo  Dui'fee  for  the 
support  of  the  pauper.  Baldwin  v.  Town  of 
Worcester,  67  Vt.  — ,  31  Atl.  413;  Newton" 
V.  Town  of  Waterford,  67  Vt  — ,  31  Atl.  782. 
At  the  expiration  of  the  special  contract  the 
paui)er  was  of  full  age,  and  from  June,  1S89, 
to  November,  1800,  he,  with  the  aid  of  bis 
father,  supported  himself  in  South  Burling- 
ton. Thus,  In  law,  the  pauper  supported 
himself  during  this  time.  Craftsbury  v. 
Town  of  Greensboro,  66  Vt  685,  29  Atl.  1024. 
When  he  came  to  want  In  South  Burlington, 
lie  was  not  then  being  supporfced  there  by  the 
defendant,  and  hence  the  case  does  not  fall 
within  Leicester  t.  Brandon. 

2.  Daniel  Durfee's  home  was  always  with 
his  father.  The  father's  home,  wherever  it 
waH,  was  bla  hcMue.  He  never  had  any  other 
flaee  he  could  call  his  home.  Wheu  he 
moved  from  Worcester  to  Sooth  Burlington, 
be  left  there  no  place  nor  home  to  which  be 
bad  a  right  to  return,  nor  did  be  leave  any 
pei-Bonal  uffects  In  Worcester.  I<*rom  June, 
1880,  to  November,  1800,  he  resided  with  his 
father  at  that  father's  home,  in  South  Bur- 
lington; supporting  himself,  within  the  mean- 
ing of  the  law.  He  was  unmarried,  and  bad 
no  family  of  his  own.  It  1b  true  that  usually 
Intention  is  an  Important  element  in  deter- 
mining the  question  of  residence,  but  In  this 
ease  the  court  below  erred  In  Its  Instructions 
to  the  Jury,  In  making  that  question  turn 
solely  np<m  wtaethw  Daniel  moved  to  South 
Burlington  In  December,  1868,  with  the  In- 
tuit of  residing  there,  and  wbether  subee- 
quent  to  June,  1880,  and  before  I>ecembar, 
ISOO.  he  Intended  to  make  South  Burilugtfm 
his  home.  It  also  erred  In  ItB  instructtons  In 
Teq;>ect  to  the  pauper  being  translrat  as  to 
Worcester,  subsequent  to  Jun^  1888.  Under 


the  undisputed  facts,  as  shown  by  the  platei- 
tifTs  evidence,  the  jury  should  have  been  In- 
structed that  at  the  time  the  plaintiff  as- 
sumed the  pauper's  support  he  was  not  tran- 
sient in  South  Burlington,  and  that  a  verdict 
should  therefore  be  returned  for  the  defend- 
ant. Jericho  v.  City  of  Burlington,  66  Vt 
520,  29  Atl.  801.  The  plalntlfE  does  not  con- 
tend that  any  part  of  Its  claim  Is  covered 
by  St.  1802,  No.  55.  but  puts  Its  right  of  re- 
covery upon  the  ground  that  the  pauper  was 
transient,  under  St  1886,  No.  42. 

3.  Against  the  exception  of  the  defendant 
the  plaintiff  was  permitted  to  show  that  MUo 
Durfee  learned  that  the  suit  between  Worces- 
ter and  East  Montpeller  was  terminated  in 
favor  of  fi^st  Montpeller.  This  evidence  was 
admitted  as  tending  to  prove  that  MiloDurfee 
thereafter  kept  the  pauper  under  such  cir- 
cumstances as  to  constitute  an  implied  con- 
tract on  the  part  of  Worcester  to  pay  for  such 
support  Against  the  d^endant's  exception, 
and  as  tending  to  prove  such  an  Implied  con- 
tract on  the  part  of  Worcester,  the  plaintiff 
was  also  permitted  to  show  that  MUo  Durfee 
commenced  suit  against  It  returnable  to  the 
September  term,  1890,  of  Chittenden  county 
court,  to  recover  for  the  snpport  of  Daniel 
from  the  time  of  the  termination  of  the  suit 
between  it  and  East  Montp^ier;  that  the 
death  of  Mllo  Durfee  was  suggested  in  the 
case  at  the  April  term,  1801,  and  his  adminis- 
trator entered  to  prosecute  the  suit;  and  that 
it  ^  as  then  pending.  The  evidence  bad  no 
tendency  to  prove  an  implied  contract  ou  the 
part  of  Worcester,  and  It  was  error  to  admit 
it  for  that  purpose.  We  must  assume  that 
the  county  court  considered  It  for  the  pur- 
pose for  which  it  was  admitted,  in  finding 
the  facts  which  it  found;  and,  from  the  judg- 
I  ment  rendered.  It  Is  to  be  inferred  that  It 
must  have  found  that  the  pauper  was  kept 
after  June,  1880,  until  Mllo  Durfee's  death, 
under  such  an  implied  contract  so  that  the 
case  fell  within  the  rule  laid  down  in  Leloet^ 
ter  r.  Brandcm.  If  such  a  finding  was  made, 
there  was  no  evidence  to  support  it  Judg- 
ment reversed,  and  cause  remanded. 


NEW  JERSEY  TBAfTION  CO.  v.  GARD- 
NER. 

(New  Jersey  Court  of  Errors  and  Appeals. 

May  18,  1805.) 

Strbbt-Car  Companirs  — Dutikb  to  Pahixcbw. 

In  stating  to  the  jury  the  degree  of  care 
owed  by  a  horse-raihvaT  oomapuy  to  a  passenger 
who  alights  from  a  moving  car,  it  is  error  to 
charge  that  "the  defendant  was  bound  to  ao 
control  the  speed  of  the  car  as  to  Insure**  the 
safety  of  the  passenger, 

(Sjllabas  by  the  Court) 

Error  to  supreme  court 

Action  by  John  OardneragalnsttheNewJer- 
*ey  'J^ctioa  Company.  Judgment  for  plain- 
tiff, and  def^idant  brings  error.  R$^-ersed. 
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Depue  &  Pftricer,  for  plaintiff  tn  error.  R. 
M.  McCarter  and  SttmL  Kallab,  for  defend- 
ant in  error. 

GARRISON,  .T.  The  Injury  for  whieb  tbe 
plaintiff  was  awarded  damages  by  tbe  Ter- 
dfct  below  waa  received  by  him  while  st^ 
ping  from  the  trcmt  platfbrm  of  a  moving 
horse  car.  In  his  testimony  at  the  trial  tbe 
plaintiff  tbnt  describes  his  accident: 

"I  told  bim  to  atapt  ^oi,  as  soon  aa  be  got 
near  the  coraOT,  he  put  the  brake  on,  and 
slacked  pretty  near  to  a  stoih  When  I  got 
off  with  my  left  fbot,  and  was  getting  the 
other  off,  tbe  car  shot  right  ahead,  and 
ketebed  me  by  the  left  shouldo-.  and  held 
me  up  against  the  car  nntU  I  got  In  the  mid- 
dle; and  then  it  threw  me,  and,  aa  It  threw 
me,  my  left  leg  went  orer,  and  I  went  over. 
That  is  the  last  I  remember  about  It" 

On  this  TerdJct  we  must  assume  that  the 
Jury  beliered  that  tbe  driver,  elth«*  trom  noti.- 
Acatlon  or  by  his  own  obswration,  knew 
that  the  plaintiff  was  about  to  alight,  and 
that  the  speed  of  the  car  did  ht  pohit  of  ftict 
Inorease  In  such  a  manner  aa  to  cavse  the 
plaintiff's  fall;  and,  further,  that  the  accident 
thua  resulting  waa  solely  due  to  the  failure  of 
the  driver  to  exercise  that  degree  of  care  that 
tbe  defendant,  under  these  circumatancea, 
owed  to  the  plaintiff. 

The  high  degree  of  care  tot  the  aafety  of 
paasengem  imposed  uptm  common  carriers 
was,  of  course,  greaUy  modified  by  the  fact 
that  the  i^aintlff  did  not  wait  for  the  car  to 
etap  in  obedience  to  his  request  before  at- 
tempting to  leave  tt.  Inasmuch,  however,  as 
this  was  not  necessarily  negligence  upon  the 
part  of  the  plaintiff,  the  court  below  left  to 
the  jury  the  question  whether,  la  the  Juncture 
thus  iHtoented,  the  driTor  of  the  car  failed  to 
exercise  such  residuum  of  care  as  the  de- 
fendant still  owed  to  the  plaintiff  under  the 
drcmnatances. 

The  nature  of  the  duty  thus  remaining  was 
stated  to  the  Jury  by  tbe  trial  court  in  the  fol- 
lowing language,  to  wbich  exception  was  tak- 
en, and  upon  which  error  Is  specifically  as- 
signed: 

"&Iy  charge  to  you,  gentlemen,  Is  that  If  the 
request  was  made  of  tbe  driver  to  atop  that 
car  at  First  street,  and,  in  seemluj;  obedience 
to  such  request,  the  driver  did  slow  up  the 
car  In  such  a  manner  as  to  Induce  the  plain- 
tiff to  believe  that  the  car  was  to  be  beld  In 
check  for  him  to  alight,  and  he  acted  In  ac- 
cordance with  such  invitation,  then  the  defend- 
ant was  bound  to  so  control  the  siiecd  of  tbe 
car  as  to  insure  his  safety.  This  was  a  duty 
imposed  on  the  defendant.  Failure  to  per- 
form tt—proof  of  failure  to  pwform  It— la 
proof  of  negligence." 

In  this  use  of  tbe  term  "insure"  there  is  le- 
fial  error,  so  patent  that  It  appears  to  us  In  tbe 
llghtof  achancemlsnseof  a  w(«d,  rather  than 
as  a  misconception  of  the  law  upcrn  the  part 
of  tbe  trial  Judge.  This  is  made  still  more 
clear  by  the  fact  that  in  stating  generally  the 


duty  of  tbe  defen^nt  the  correct  mle  tai 
been  laid  down  in  apt  and  unezcc^Uonal.-:- 
language.  The  Instruction  in  question,  hor 
ever,  occurring,  as  It  did.  at  tbe  critical  pcdn: 
of  the  charge,  cannot  be  deemed  to  bare  beri 
Ignored  by  the  Jury,  and  it  cotainly  was  le- 
gally Injurtons  to  the  def«idant.  In  that  r 
increased  ito  duty  from  that  of  reasonaUe 
caution,  under  drcumsfancea  Ixnposiner.  r 
bat,  cm  of  the  lower  degrees  of  care,  to  tt* 
highest  degree  known  to  law,  vix.  tbat  of  u 
^Insurer,"  if  such  a  term,  aside  fnmi  exi«e« 
ctmtract,  finds  any  place  In  tbe  ordJoary 
lattona  existent  betwem  a  common  canier 
and  its  passengers. 
There  must  be  a  renire  de  nova 


BEXISOX  et  si.  t.  FOSTKR  et  oL 
(Supreme  Court  of  Rhode  Island.  Dea  18- 
1804.) 

Apfeu.  raoK  Distkict  CocaT— Rouxas  0s 
Plb  A  nixos— Retist— Rbcohd. 

1.  Under  JadiciaiT  Act,  e.  30,  {  12,  ■  ftart 
ogfrieved  by  a  niUtis  of  a  district  court  nTCTr.l- 
ing  a  demurrer  is  entitlei)  to  bare  tbe  nnestinii 
terinlned  bf-  the  appellate  division  of  uie  snprerjr 
court,  but  IB  not  entitled  to  hare  the  aame  bra?: 
by  tlie  common  pleas  dlTlBfon. 

2.  Where  the  statement  of  eridokce  lia5  it-K 
■been  presented  to  or  allowed  by  the  trial  Joctin. 
it  forms  no  part  of  the  record  on  aixiMl. 

3.  A  mere  sHSertion  that  plaintiffs  wen 
forced  to  trial  without  preparation,  witb'nt 
showioE  a  sufficient  reason  for  not  being  prr- 
pared,  is  no  gronnd  for  a  nerr  trial. 

Action  of  trespass  and  ejectment  by  Deni- 
soD  and  McKenna,  trustees,  against  Waiter 
P.  Foster  et  al.  Plaintiffs  were  nonsuiteti 
in  the  common  plena  division,  and  potion 
tor  a  new  trIaL   Petition  draled. 

James  E.  Denison,  for  plalntiflCa.  Albot 
B.  Grafts,  for  defendants. 

TILI4INOHAST,  J.  Tbe  plalntlffia  fnthl* 
case  petlUou  for  a  new  trial  on  the  jgnamds 
—First,  of  error  of  law  in  tbe  nOlngB  of  the 
Justice  who  presided  at  tbe  trial  thereof  Is 
tlie  common  plena  dtvlston;  and,  aenmd. 
tliat  reason  of  accident,  misteke.  and 
misfortune,  tb^  did  not  have  a  fkiU,  fhlr. 
and  Impartial  trial.  The  case,  whSch  was  as 
action  of  trespass  and  c^Jectment;  mn 
brought  In  the  district  court  of  the  Thiid 
Judicial  district,  wherein  the  dcfiendants  sev- 
ered In  thtir  j^eas,  each  filing -tbe  general 
issue,  and  the  defendant  TTaltor  P.  FostM' 
also  filing  a  special  plea  in  bar.  To  tbkt 
plea  tbe  plalntlffa  demurred,  bat  vpan  trial 
thereon  the  demurrer  was  ovemded.  wbeR^ 
upon  the  plaintiffs  submitted  to  Judgment  tft 
tbe  defendants,  and  dalmed  a  Jory  trial 
and  the  case  waa  duly  certified  to  tbe  com- 
mon pleas  dlTision.  When  said  case  came 
on  for  trial  the  plaintiffs  Insisted  that  Uie 
first  question  to  be  detmnlned  wai  whether 
the  ruUng  of  tite  court  below  tn  overndinx 
the  demurrer,  and  thereby  sOBtalnlns;  said 
special  plea  in  bar,  was  error.    But  the 
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ourt  ruled  that  tbe  plaintiffs  were  not  en- 
itled  to  a  bearing  thereon,  thetr  claim  for  a 
ury  trial  being  tbe  only  thing  which  was 
roperly  before  the  court,  and  that  the  Judg- 
iient  of  the  district  court,  on  the  pleadings 
ied  therein,  could  not  be  reviewed  by  that 
ribunal.  The  plaintifCs  thereupon  went  to 
rial  under  the  pleadings  as  they  stood,  and. 
Iter  submitting  their  teBtlmon>-,  were,  upon 
uotion  of  counsel  for  the  defendant  £)Uwi  U. 
"osier,  nonsuited. 

The  first  and  principal  question  raised 
lie  plaintiffs'  petition  is  whether  the  ruling 
>f  the  common  pleas  division  upon  tbe  mat- 
er of  pleading  was  correct.  We  are  clearly 
>t  the  opinion  that  it  was.  Under  the  pro> 
tetons  of  the  Judiciary  act  (chapter  30,  I 
.2),  a  party  aggriered  by  nuy  ruling  or  ded- 
M>u  of  a  district  court  on  any  matter  of 
aw  raised  by  the  pleadings  is  entitled  to 
lave  the  question  at  Issue  heard  and  decided 
>y  tbe  appellate  division  of  the  supreme 
«urt  on  ablll  of  exceptions  properly  brought, 
)ut  he  Is  not  entitled  to  bare  the  same 
leard  by  the  common  pleas  divieion.  Tbe 
ivldeut  purpose  of  tbe  statute  Is  to  have 
ill  questions  of  law  raised  by  the  pleadings 
n  a  cose  finally  settled  and  determined  be- 
'ore  a  jury  trial  is  bad  therein,  which,  were 
t  otherwise,  might  be  rendered  useless  and 
[lugatory.  Tbe  ptaiutiffs  in  this  case,  hav- 
ing neglected  to  take  any  exceptions  to  the 
ruling  of  tbe  district  court,  as  they  might 
liave  done,  must  bear  tbe  consequences  of 
their  mistake  In  supposing  tbat  the  com- 
mon pleas  division  could  give  them  relief  If 
tbe  ruling  below  was  erroneous. 

As  to  the  second  ground  upon  which  the 
l)laintifTs  ask  for  a  new  trial,  we  find  noth- 
ing la  the  record  to  sustain  It  Tbe  only 
K'cldent,  mistake,  and  misfortune  of  which 
they  especially  complain  are  the  rulings  of 
tbe  court  as  to  the  effect  of  tbe  decision  of 
tlie  district  court  on  the  pleadings,  and  as 
to  tbe  evidence  offered  to  show  tbat  tbe 
lefendants  were  Jointly  liable  in  said  ac- 
tion, notwithstanding  tbe  fact  that  one  of 
them,  viz.  Walter  P.  Foster,  had  success- 
fully pleaded  In  bar  thereto.  This  being  so, 
tie  was,  of  course,  as  effectually  out  of  the 
I'sse  as  If  he  bad  never  been  made  a  party 
thereto,  and  no  evidence  as  to  his  liabil- 
ity was  admissible.  It  is  true,  the  petition- 
era  make  tbe  bald  assertion  tbat  they  were 
forced  to  trial  In  a  hasty  and  discourteous 
manner,  that  they  were  not  preiiared  for 
trial,  and  that  they  did  not  have  a  fnll,  fair, 
ind  impartial  trial.  But  they  fail  to  show 
any  sufficient  renson  for  not  being  ready  for 
trial,  nor  do  they  show  any  reason  what- 
wever  for  the  making  of  the  other  allesa- 
tions;  and  counsel  ought  to  know  tbat  tbe 
mere  making  of  such  general  stotemeuts, 
without  specification  thereunder,  even  though 
Bwom  to,  as  these  are,  does  not  entitle  the 
petitioner  to  a  new  trial,  or  even  to  any 
eoosideration  at  tbe  itands  of  tbe  court  The 
statement  of  evidence  submitted  with  tbe  | 


I  popeni  In  the  case,  not  having  been  prescut- 
1  ed  to  orallowedbythe  justice  presiding  at  the 
I  trial,  and  no  reason  being  shown  for  tbe  non- 
j  compliance  with  the  statute  in  this  regard, 
forms  no  part  of  the  record,  and  we  can- 
{  not,  tberefore,  consider  tbe  same.  See  chap- 
ter 31,  li  6,  7,  of  the  judiciary  act  Petition 
denied  and  dismissed. 


GUM  v.  ADAMS. 
(Snperior  Court  of  Delaw&re.    April,  1800.) 

APPRAUBMi  Jl-bUMRNT. 

No  appeal  lies  from  a  judgment  by  a  jus- 
tice on  confession  of  defendant. 

Appeal  from  Justice  court. 

Action  in  a  justice  court  by  William  A.  G-.^^ 
against  William  D.  Adams,  assignee  of 
Charles  H.  RltAards.  There  was  a  judgment 
for  plaintiff  on  confession  by  defendant,  and 
defendant  appeals.  Motion  to  dismiss  appeal 
on  tbe  p-ound  that  no  appeal  lies  from  a 
judgment  rendered  by  a  Justice  on  confeaslon 
of  defendant  Dismissed. 

Rol^nson  &  Boyce»  toe  defendant 
PER  CUBIAM.    Appeal  dismissed. 


ENGLAND  v.  FORBES  et  al. 
(Superior  Court  of  Delaware.  Nov..  18S5.) 
Balk— WasH  Titlb  Pasbbs— nuvn  ov  For- 

CRASES. 

1.  Wh«e  goods  soid  to  be  paid  for  on  dtiir- 
ery  by  a  secured  note  ore  delivered  without  ob- 
taining the  note,  the  title  passea  to  the  buyer. 

2,  Where,  after  a^buyer  obtfiins  possewlon 
of  goods  purchased  unJer  fraudulent  represen- 
tations, the  gooda  are  levied  upon  by  a  bona  fide 
judgment  creditor  of  the  buyer,  tiie  execution 
lien  is  good  as  against  the  sella'. 

Replevin  by  Aaron  G.  England  against 
Willinm  Forbes  and  others.  Verdict  for 
plaintiff. 

DefendanU  bought  a  lot  of  spokes  of 
plaintiff,  agreeing  to  pay  for  them  upon 
their  dellveiT.  In  a  note  with  an  approved 
Indorser.  After  tbe  siMkes  were  delivered, 
defendants  were  levied  upon  under  a  Jndg^ 
ment  In  favor  of  a  creditor  rendered  before 
the  spokes  were  bought,  and  Immediately 
thereafter,  npon  defendants'  refusal  to  give 
blm  tbe  promised  note,  plabitlff  replevtaied 
tbe  goods. 

Anthony  Higgins  and  J.  H.  Hoffecker,  Jr., 
for  plaintiff.  Tliouias  Davis  and  Benjamin 
NIelds,  for  defendants. 

COMEOYS,  C.  J.  (charging  Jury).  Wher- 
ever there  Is  a  sate  of  personal  property, 
where  nothing  remains  to  be  done  by  tbs 
seller  before  it  Is  delivered,  tbe  property 
passes  to  tbe  buyer  without  delivery;  and, 
if  Injured  or  destroyed  after  the  sale,  the 
loss  fails  upon  tbe  purcbnser,  and  tbe  seller 
Is  entitled  to  payment  of  the  pri<!0.  Tbe. 
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rlgbt  of  property  and  the  ligbt  of  posne^slon 
are  distinct  The  former  may  be  In  one  per- 
son, and  the  latter  In  another.  A  seller  may 
bave  a  qualified  right  to  retain  the  goods 
sold  until  payment  Is  made,  and  yet  the 
property  In  the  gooda  may  he  In  the  pnr- 
ehaaet.  Where  there  Is  on  Immediate  sale, 
and  nothing  remains  to  be  done  by  the  sell- 
er as  betweoi  him  and  the  buyer,  the  prop- 
erty In  the  thing  sold  vests  lu  the  buyer, 
and  all  the  consequences  resulting  from  the 
resting  follow.  When  there  Is  a  sale  vt 
goods  generally,  no  property  In  them  passes 
until  delivery,  because  until  then  the  very 
gfKids  sold  are  not  ascei-talned;  but  when, 
by  the  contract  Itself,  the  seller  sets  apart, 
or  appropriates  to  the  vendee,  a  specific 
chattel,  and  the  latter  thereby  agrees  to  take 
that  specific  chattel,  and  to  pay  the  stipu- 
lated price,  the  parties  are  then  In  the  same 
situation  as  they  would  be  after  delivery  of 
goods  In  pnraiuiiu  e  of  a  general  conti-act. 
The  appropriation  of  the  chattel  Is  the  same 
as  delivery  by  the  seller,  and  the  assent  of 
the  buyer  to  take  the  specific  chattel  and 
pay  the  price  is  equivalent  to  his  accepting 
possession.  Where  there  Is  a  sale  of  per- 
sonal property  to  be  paid  for  In  eaah,  the 
property  In  the  things  sold  passes  to  the 
buyer,  but  the  sella-  has  the  i-ight  to  repos- 
session until  the  money  Is  paid.  This  Is  be- 
cause of  bis  lien  for  the  purchase  money. 
But,  If  he  deliver  the  possesslDn  to  the  buy- 
er without  such  payment,  his  Hen  Is  gone, 
and  the  title  of  the  buyer  is  complete.  His 
remedy  Is  an  action  on  tiie  contract  of  sale. 
So  where  goods  are  sold  to  be  inid  for  on 
credit,  whether  generally,  or  upon  notes, 
bills,  bonds,  or  the  IJ^e,  to  be  given,  and 
they  are  ddlvered  to  the  buyer  upon  such 
ireneral  credit,  or  before  the  security  Is 
given,  where  It  Is  stipulated  for,  the  proper- 
ty and  title  to  them  against  the  seller  Is 
complete;  his  remedy  is  on  the  agreement, 
or  by  reason  of  It.  Where  goods  are  sold 
to  a  person  upon  a  false  representation  as  to 
his  solvency  or  ability  to  pay.  and  It  does 
not  appear  from  the  evldmce.  either  direct- 
ly, or  by  reasonable  Infci-ence,  that  the  sale 
was  made.  In  whole  or  in  part,  under  tiie 
influence  of  such  representation,  the  sellei* 
cannot  rescind  the  contract  of  s&Ie  on  tbe 
ground  of  false  representation,  and  retake 
the  goods  If  they  have  been  delivered  to  the 
buyer.  But  if  the  sale  were  made  by  rea- 
son of  such  representation.  It  may  be  avoid- 
ed, and  the  goods,  if  tbey  have  been  deliv- 
ered, retak«i  from  the  custody  of  the  buyer. 
He  may  likewise  refuse  to  deliver  the  goods 
bought,  where  they  have  not  been  ddlvered, 
upon  the  same  froimd.  The  reason  Is  be- 
cause the  fmudiilent  representation,  lu  vir- 
tue of  which  the  contract  of  sale  was  made, 
vitiated  soch  contract,  and  made  tt  voldar 
Me,  at  tbe  option  of  the  stiler.  But  If,  in 
tbe  ease  of  soch  vitiated  contract  of  sale, 
the  goods  sold  have  been  delivered  to  the 
buyer,  who  sella  them  to  another,  who  buys 


them  bona  fitle,  without  any  notice  or  Imn<^: 
edge  on  hts  part  of  the  fraudulent  fentb.- 
of  the  sale,  such  Innocent  purchaser  acquire 
a  valid  titie  to  them,  which  fmnnot  be  >li^ 
feated  by  the  origioal  seller.  IJkeir.»r 
where,  after  possession  has  been  obtaicr. 
by  a  party  who  purchases  under  a  mn>h 
lent  representation  as  to  bis  «olveD<7,  il.i-; 
be  levied  upon  by  an  execution  iasae>l  i: 
the  suit  of  a  bona  fide  judgment  creditor 
having  no  notice  or  knowledge  of  any  ni>  - 
representation,  his  execution  lien  cannot 
disturbed  by,  but  will  hold  good  asalnst  ft- 
defrauded  seller.  It  Is  the  law  of  this  Dtat' 
as  decided  In  the  case  of  Mears  t.  WaiW 
that  mere  Insolvency  of  the  buyer, 
known  to  himself  and  concealed  fran 
seller,  does  not  In  Itsdf  furaisb  sndkin; 
grounds  for  rescinding  a  contract  of  wait 
Nor  will  the  fraudulmt  purebasins  and  ><t- 
taining  of  goods,  with  an  intention  of  nert- 
paying  for  them,  of  Itself  render  the  eoa- 
tract  of  sale  absolutely  void,  even  as  ^^ 
tween  the  seller  and  buyer,  yet  It  will  nt- 
der  it  voidable  at  the  election  of  tbe  sene 
but.  If  tbe  goods  are  sold  1^  sncb  fiaoiiD^ 
lent  buyer  to  an  innocoit  purchaser  for  ni- 
ne, the  latter  will  take  and  hcHA  tbea  I? 
a  valid  tItie.  3  Houst  621,  4  Honst.  «L  b 
order  to  entitie  the  plaintiff  to  recover  at  al . 
you  must  be  satisfied,  from  the  proof  in  xl  ■ 
causes  of  two  things:  (1)  That  be  made  tb? 
sale  to  Forbes  &  Banks  upon  or  by  reafmi 
of  a  false  r^tresentatlon  made  at  ttae  tinr 
of  thrir  financial  condition;  In  determinits 
this,  you  must  take  tbe  evidence  glTn  ypi 
by  the  defendant  Banks,  as  well  as  tbst  -f 
the  plalutlff,  and  the  evidence  alno  of  ib- 
actual  condition  ot  Forbes  ft  Banks;  and 
that  the  execution  of  Edwin  R.  Banks  rs* 
Israed  upon  a  judgmmt  entwed  on  a  bool 
made  fraudulently,  and  not  bona  fide. 
any  event,  if  the  plaintiff  with  bis  repl^-s 
took  any  pn^ierty  other  Uian  tbe  spcA'v 
shipped  by  htm,  the  defendants  are  entitle! 
to  a  verdict  for  l^fr  value,  altbonfdi  5^. 
may  decide  to  give  the  plaintiff  a  verdict  ("t 
tbe  value  of  tbe  spokes  remaining  at  Vk 
time  the  sheriff  served  tiie  replevin. 

Verdict  for  plaintitF, 


RICHARDSON  v.  HORN, 
(Superior  Court  of  Delaware.   Nov..  1SS7.1 
Flbauixo  Nil.  Debet ~JSviDEyoe  or  Pkaliv— Ri- 

SCI&810N  OP  LBASE. 

1.  Under  the  plea  of  nil  debet,  no  obj^iiie 
being  made  to  the  admissioD  of  etideD<Y  l' 
fraud,  tbe  fraud  may  be  relied  on  as  a  defpn*'. 

2.  The  lessee  of  a  mill,  afMr  rcmainlnc  rt 
poBsessioQ  for  a  year,  cannot  resdad  the  ies.» 
for  fraudulent  represootatioiM  aa  to  the  o-i^i. 
tion  and  capacity  of  the  mill. 

Debt  by  Joseph  8.  Klchardaon  ag*ia>c 
Charles  W.  Horn,  for  r»t 

Anthony  Hlf^ns.  for  plaintiff.  Cbaries  B. 
Lore^  for  defendant 
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COMBGTS.  O.  J.  (eharstng  jvary).   This  Ii 
RD  action  of  d^t,  tMwugbt  by  the  plaintiff,  J<h 
teph  S.  StchardMu,  to  reeorcr  from  tbe  d«- 
tttidant,  Oharies  W.  Horn,  two  liiataUinent% 
at  9100  Mdi.  of  the  rent  of  certain  mill  prem- 
ises In  tU>  oooBty,  Jnit  beyond  the  Umlts  of 
the  vtt^  of  WUmlngtMi,  aecnred  by  a  lease 
thereof  execnted  by  the  parties  on  the  12th 
dsy  of  Jane,  1885.  wUdi  butallmentB  fell 
due,  respectively,  by  tb»  terms  of  the  lease, 
un  the  12th  day  of  March  and  the  12tb  day  of 
July,  188&  By  those  terms  the  rental  per  year 
was  to  be  000,  two  installments  ct  which 
($100  eedi)  were  to  be  paid  at  the  execution 
of  tlw  leaSBL   TUB  would  cover  ^ght  months. 
The  otbers  wm  to  be  paid,  re^tectfvely,  In 
advance.   'Aerefore,  as  before  stated,  accord- 
ing to  the  lease,  which  was  for  three  years,  an 
Installment  of  ¥100  became  payable  on  the 
12th  day  of  March,  188B,  and  anotber  »  the 
12tb  of  July,  following.   Fayment  of  them 
not  haTbw  beoi  made,  this  action  was  Iwonght 
WD  the  17th  day  of  September,  1886,  to  racorer 
them.    The  defendant  duly  ainwared  to  the 
«ilt,  and.  In  his  defense,  filed  two  ideas,  one 
nU  debet  (that  ts^  tint  he  did  not  owe  the 
plaintiff  anything);  the  other,  payment  <thnt 
is.  that  whatever  he  owed  had  been  paid).  As 
no  evidence  of  any  payment  has  been  offered, 
if  the  case  stood  upon  that  plea  alone,  the 
plaintiff  would  be  entltted  to  a  verdict  for  the 
amount  claimed  by  him;  but  his  other  plea 
denies  aay  IndebtediMM.  and.  by  a  lib^l 
course  aa  the  part  of  the  plalntlfr's  counsel,  no 
formal  objectlwi  was  made  by  bim  to  the  in- 
troduction of  evldmce  on  Oie  part  of  the  de- 
fendant to  Bivport  a  defense  irf  fraud  In  the 
making  of  the  lease,  which  la  his  sole  reltanoe 
tor  defeating  the  plaintiff's  action.   The  plea 
of  nU  debet,  where  issue  la  taken  upon  ft,  as 
in  this  oose,  i^ns  a  wide  field,  Into  which  a 
defendant  la  allowed  to  enter,  and  usually  to 
select  whatever  defense  he  may  choose,  and 
produce  It  before  a  court  and  Jury,  without 
any  spedfle  notice  to  the  plaintiff.  The 
eqnltaUe  roles  of  the  common  law  with  re- 
spect to  defenses  under  the  plea  on  jam  as- 
sumpsit are  wdl  establlslffid  and  known;  and 
they  have  been  frequently  produced  and  al- 
lowed. In  at^ons  of  debt,  as  authority  for  de- 
fenses under  the  plea  of  nU  debet.   We  do 
not,  by  this,  mean  to  say  that  fraud  may  be 
alivays  set  up  by  protrf  In  actions  of  debt,  al- 
though It  may  not  have  been  ideaded  specially, 
but  only  that,  according  to  a  not  very  uncmn- 
mon  usage.  It  is  often  allowed.   Hie  defense, 
tbeu,  In  this  case,  Is  fraud,— that  is,  that  the 
lease  waa  signed  by  the  defmdant  tqr  reason 
of  certain  fitlse  renwesentatlons  made  by  tbe 
plahitiff  to  him  while  th^  were  In  treaty  for 
a  lease;  that  those  represmtations  were 
known  to  the  pkiintlfl  to  be  false;  and  that 
they  were  made  to  tbe  defendant  with  Intent 
to  dectfve  and  raistead  him.   Much  evidence 
bas  been  offered  by  tite  defendant  In  support 
of  bis  pica  of  fraud,  which  the  plaintiff  has 
offered  evidence  on  his  side  to  rebut.  Tbe 
value  of  tUa  testimony,  on  the  one  side  or  tbe 
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other.  It  Is  for  you  to  Judge  (rf.  It  not  the 
province  of  the  com-t  to  decide  between  ooi^ 
fllctlng  wltneases— which  <daS8  of  than,  those 
for  tbe  ^aintlff  or  def«idant,  is  entitled  to  tbe 
greatest  w^bt— on  craisldaratlon  of  value. 
That  Is  for  tbe  Jury  alone.  The  court  gives 
tbe  jory  tbe  law,  and  they  apply  It  to  the 
facts,  when  they  have  detwmlned  what  facts 
they  adopt  as  the  true  ones  by  which  their 
Judgment  should  be  formed. 

Fraud,  If  one  party  to  a  contract  practices 
It  upon  the  other  to  Induce  him  to  mtor  Into 
such  contract,  is  a  good  defraise  to  an  action 
Dpon  It  As  a  general  proposition,  this  Is  In- 
disputable. It  "vitiates  the  contract,"  as  It  is 
said,  and.  If  properly  tak«i  advantage  of  when 
discovered,  is  a  complete  defense  to  a  suit  to 
recover  damages  for  breach  of  It,  or  mon^  se- 
cured by  It  Cases  opon  which  the  queatltm 
of  fmud  has  been  mads  are  1^  no  means  un- 
common. .Three  of  them  have  been  dted 
from  our  own  RepoxtM,  and  many  from  re- 
ports of  cas^  tried  elsewhere.  The  law  Is 
recognized  as  tbe  same  In  every  <Hie  of  them, 
when  the  court  has  felt  called  upon  to  express 
th^  opinion  ccoceming  it  It  Is  that  the  kind 
of  representation  necessary  to  make  the  con- 
duct of  a  vendor  of  proper^,  tac  uample. 
fraudulent  In  law,  Is  this:  His  represen^tktns 
with  respect  to  the  value  or  quality  of  It  must 
have  been  false;  that  tliey  were  made  with  a 
f  niudulent  de^gnr-4hat  Is,  to  deceive  the  ven- 
dee with  reqtect  to  mch  quality  or  value;  and 
tbat  the  vendee  was  deceived  by  them,  and 
entered  Into  the  contract  because  of  them.  All 
these  circumstances  must  concur.  In  order  to 
Justify  a  vendee  In  rescinding— that  Is,  putting 
an  end  to  or  avoiding— tbe  contract.  In  order, 
however,  to  rescind  a  contract  the  party  de- 
^ng  to  do  so  must  take  his  steps  for  that 
purpose  within  a  reasonable  p«iod  from  tbe 
time  when  he  discovers  the  alleged  fraud; 
otherwise  his  right  to  rescind  wlU  be  treated 
as  waived,  or  given  up.  He  will  not  however, 
be  without  rem'ed7>  Although  the  fraud  be 
known  to  him,  he  may  still  retain  tbe  prases- 
sloa  of  the  property  purchased,  and  bring  an 
action  of  deceit  agabist  the  vrndw,  and  recor- 
«r  as^lnst  him  damages  tor  the  fraud  prac- 
ticed upon  hUn.  Such  a  contract,  therefore,  la 
not  v(rfd  utteily.  It  may  be  made  such.  If 
the  vendee  repudiate  It  in  time;  that  Is,  In 
a  reaaonabte  time  after  be  discovei's  the  sup- 
posed fraud,  as  baa  hem  before  said.  But  If 
this  be  not  done  It  will  be  taken  to  be  ratified. 
Tbe  vendee,  however,  may  stlU  sue  for  the 
wrong  done  by  the  fraudulent  dec^t  (tf  the 
vendor,  and  have  recovery,  If  tbe  fact  of  his 
case  warrant  it  It  Is  more  correct  therefore. 
In  treating  of  such  contracts,  to  say  tbey  are 
voidable  by  the  vendee  for  fraud.  Vitiation 
is  not  avoidance.  It  Is,  under  circumstances, 
ground  for  It. 

Although  fraud  practiced  upon  a  party  to 
Induce  him  to  enter  Into  a  contract  and  con- 
tract made  In  virtue  of  such  practice,  will 
entitle  tbe  defrauded  party  to  repudiate  and 
rescind,  or  get  rid  of  and  annul,  it  yet  to 
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avail  himself  of  tlile  i-ellef,  he  must,  tn  a 
reasonable  time  after  the  dlscorery  of  such 
fraud,  retnrn  to  the  vendor  the  property  par- 
chased,  or  oCrer  to  return  it  to  him;  Btgnltj- 
tng  to  him,  in  some  intelliglMe  way,  that  his 
object  Id  bo  doing  Is  to  avoid  the  contract  al- 
together. Thla  court  has  passed  on  the  ques- 
tion of  reasonaUe  time  in  the  case  of  the 
fraudulent  sale  of  a  horse,  and  held  that  In 
such  case,  where  the  vendor  and  vendee  re- 
sided within  15  miles  of  each  otiier,  the  no- 
tice of  rescission  of  the  contract  should  be 
given  the  day  after  the  fraud  was  dlscor- 
wed.  In  the  case  before  the  JmTt  the  lessee 
of  the  property—who  is  grantee  of  a  term  of 
years,  and  stands,  therefore,  for  the  pntposea 
of  this  charge,  in  like  situation  to  a  vendee 
of  land— entered  into  possession  of  It  under 
the  lease,  and  remained  in  possession,  by 
those  holding  under  him,  for  a  period  of  near- 
ly 12  mouths  from  the  time  when  the  lease 
began  to  operate.  In  fact,  there  does  not  seem 
to  be  any  proof  before  the  Jury  that  he  may 
not  now  be  In  po88e8sl<m  of  It  But,  paying 
no  attention  to  tliat  suggestion,  he  certainly 
held  the  possession,  by  his  own  alleged  dec- 
laratl<m  to  the  plaintiff  In  front  of  his  ofBce 
in  Wilmington,  down  to  some  day  (not  ^ven) 
in  the  month  of  May,  18S3.  Now,  whUe  the 
defendant  had  the  right  to  remain  In  the 
occupation  of  the  premises  rented  long 
enough  to  ascertain  whether  the  representa- 
tions made  by  the  plaintiff  as  to  the  charac- 
ter w  quality  of  the  property  leased  were 
true,  yet  he  had  no  privily  of  taking  moi-e 
time  than  was  necessary  for  that  purpose. 
It  therefore  becomes  important  to  determlue 
what.  In  the  case  of  such  property,  it  would 
be  necessary  to  do  to  test  Its  condition. 
What  would  a  reasonable  man  have  done.  In 
the  premises?  What  would  you,  as  reason- 
able men,  hare  done,  under  similar  circum- 
stances, If  yon  wished  to  be  able  to  exKVlse 
the  right  of  avoiding  the  contract  and  giving 
up  the  property,  in  case  It  was  not  what 
the  plaintiff  represented  It  to  be,  and  upon 
whose  representations  you  took  It?  I  think 
I  may  venture  to  say  that  a  man  of  reason- 
able  prudence  (and  the  law  supposes  all  men 
to  be  such)  would  have  set  himself  to  work 
In  due  Qmft— -not  Immediately,  but  as  soon 
after  his  posBession  of  such  leased  property 
as  this  was-4o  ascertain  Its  true  condition, 
and  that,  If  he  felt  bimself  Incompetent  to 
make  a  pn^ier  jndgm^t  upon  examination 
by  him  to  be  made,  he  would  employ  a  per- 
son of  the  necessary  skill  and  experience  to 
assist  him.  In  this  case  It  would  be  reason- 
able to  expect  that  the  defendant,  as  ho  was 
neither  millwright  nor  miller,  would  have 
procured  the  services  of  such  persons  to 
make  examlnatious  of  the  milt,  Its  water- 
power  machinery,  Its  steam  power,  and 
everything  else  which  goes  to  make  up  a 
good  mill  property  of  tbe  kind  he  leased. 
But  he  seems  to  have  done  nothing  of  the 
kind.  On  the  contrary,  although  he  contends 
he  soon  discovered  that  In  consetjuence  (tf 


the  defective  or  misplaced  boUer  and  engiH' 
and  other  defects,  the  mill  was  not  at  all 
what  bft  baivained  for,  as  leasee,  V 
went  <Hi  to  repair  what  was  needed  ta  tl^i: 
respect,  and  ronoved  both  Oie  ei^ine  aofi 
boiler  to  other  places  than  those  where  tbe; 
were  planted.   Still  be  ionnd.  aa  be  daiiM 
he  has  shown  before  yo  j,  that  the  mill  bad 
not  the  power  he  was  led  toexpect,and  tMu 
tbe  plalntllTB  alleged  rq^reaentatlona  be  set- 
posed  It  had;  but  yet.  after  all  tms  trial 
he  continued  to  keqi  poasesidon  of  tt,  asd 
actually  hold  It,  as  befrae  mentioned,  for 
almost  a  year  after  he  took  posoession  un- 
der his  lease,  and,  so  tax  -ms  there  Is  ass 
proof  before  yon,  he  new  opened  bto  moatb 
to  the  plaintiff  to  make  any  oomfdaint  of 
false  representation  until  the  time  M  *Xf 
referee  meeting,— at  least  (onr  months  tttaa 
the  time  the  lease  was  signed.   But  then  be 
did  not  make  any  claim  ot  rlg^  to  reaeiti 
or  give  up  his  lease.  He  only  eunpilataied  dS. 
or  charged,  a  particular  represo&tatlon  as  ta 
quality,  which  the  plalntlfl  denied.    It  is 
impoBsiUe  to  contend,  with  any  reaaonah>- 
ness,   that  the  defoidant  required  four 
months  to  ascertain  the  condition  as  to  re- 
pair and  elBclency  of  that  mill  pn^erty.  It 
surely  cannot  take  any  such  iength  of  tiaie 
to  determine,  when  one  has  raited  a  ndH 
whether  it  correqKinds,  upon  examlnatfoff. 
with  what  the  lessor  assured  him  It  wul 
He  is  bound,  for  his  own  Interest,  to  nse  a^ 
d^ay  which  a  reasonable  man  wmild  n» 
need  or  practice,  In  finding  out  all  he  nec^ 
to  know  to  decide  whether  he  wiU  keep  t^ie 
property  or  not.  We  feel  Justlfled  in  sayirg 
to  you  that.  If  there  were  no  obstacle  in  xlk- 
way,  a  man  ougbt  to  be  aUe  to  find  oat  Is 
a  week  or  two,  at  most,  whethw  a  btdler 
and  engine  in  a  mill  were  in  the  rlfffat  place, 
whether  they  were  of  sufficient  power 
drive  efficiently  the  mAchlnery  witib  wUcb 
they  were  connected,  and  whether  the  water 
portion  of  the  machinery  or  attadmienis 
were  adequate  for  Its  pnrpose,  and  whether 
all  together  were  In  a  proper  state  of  repalr 
or  fitness  to  run  the  establishment  for  ihre^ 
years.    Raising  steam  and  letting  oo  tb^ 
water  would  have  shown  the  adequacy  or 
inadequacy  of  tbe  power.   Inspection  by  an 
mglneer,  a  boiler  maker,  and  a  nUUwri^L 
and  miller,  would  have  shown  tbe  sato  cf 
r^>air.   It  is  unnecessary  to  say  any  mm 
upon  the  question  what  are  representatifas 
upon  which  a  defendant,  under  clE(eamBta^ 
ces  like  the  present,  has  a  rWit  to  tely  Is 
purchasing  property,  more  than  thla:  tint 
they  must  be  something  more  than  men 
commendations  such  as  venders  osmUy 
make;  they  must  be  such  as  are  not  osly 
calculated  to  assure  the  vendee  that  tl>c 
property  for  which  be  Is  In  treaty  ia  ot  * 
particular  quality,  for  instance,  bnt  were 
designedly  made  to  Impress  the  vender  with 
their  truth,  and  .thus  Induce  a  reliance  xreco 
j  tliem.  It  Is  well  known  that  sellers  of  pr-f- 
I  erty  are  generally  unstinted  In  thdr  pralm 

Digitized  by  Google 


N.  H.) 


LEI6HT0N  V.  OS:^IF££  SCHOOL.  DIST. 


899 


of  what  tfaey  have  to  dispose  of.  It  would 
l>e  an  aDomaly  for  a  suit  to  be  brought  or 
defended  upoa  such  puflOng.  Besides,  a 
nmn  must,  to  some  extent,  at  least,  use  hte 
own  eyes,  where  the  propei-ty  Is  before  him 
when  he  Is  In  treaty  for  it.  When  they  will 
not  give  him  the  neoessary  knowledge,  he 
rtti^bt  to  employ  those  of  some  person  who  is 
(.-npable  of  giving  htm  the  necessary  knowl- 
ed^,~in  cases  like  this,  machlolsts,  en- 
{Titieers,  millwrights,  millers. 

In  this  view  of  the  law,  It  is  onr  duty  to 
f^ay  to  you  that  the  defense  made  In  ibis 
t  tise  Is  not  sufficient  to  defeat  the  claim  of 
the  plaintiff  for  the  Installments  under  this 
lease  of  $100  each,  which  respectively  bfr- 
(Dme  payable  on  the  12th  day  of  March  and 
on  the  12th  day  of  July,  1880.  He  Is  there- 
fore entitled  to  your  verdict  for  them.  And 
this  instruction  does  not  in  any  respect  affect 
the  defendant's  right  to  sue  the  plaintiff  for 
the  alleged  deceit  and  false  representatf  ^3.  if 
nny  were  made. 

Verdict  for  the  platntlO. 


I.EIGHTON  et  al.  v.  OSSIPBK  SCHOOL 
DIST.  et  al. 

(Snpreme  Court  <tf  New  ^mpsbire.  GanoU. 
July  ai,  1861.) 

I>OCk.Tt(Hr  or  SCBOOLHOnSR  —  FilLCBB  TO  FlLI  — 
APPUL  TO  CODNTT  COMHISSIOHBRS— 

Waivbb  of  Objectio:;s. 

1.  Where  a  district  committee  falls  to  file  a 
location  for  a  sobool  in  wiitiug,  and  parties  ap- 
pealing from  tlie  location  In  their  petition  redte 
the  locaHoo,  and  all  parUes  aaree  that  tiie  recital 
iH  correct,  the  records  of  the  district  may  be  cor- 
rected hy  filing  the  written  locatloo. 

2.  Where  parties  on  appeal  to  the  comity  com- 
mlniouers  have  waived  objection  to  the  location 
made  by  the  district  committee  for  a  schoolhoase 
becaiiBe  the  written  location  was  not  filed,  they 
will  be  estopped  from  raising  this  objection  at  a 
subseotient  proceeding  to  enjoin  the  building  of  a 
Hchoolnouse  npon  the  location. 

3.  Where  connty  commisaloners  describe  land 
selected  for  a  schoolhoase  as  belonging  to  A., 
when  in  foct  It  belongs  to  A.*B  mother,  but  subse- 

auently  tiie  district  committee  obtain  a  deed  from 
ie  owner  and  a  qnitclaim  deed  from  A.,  and  a 
release  from  a  mortgagee,  the  objection  that  the 
return  of  the  county  commlBsioners  is  Indefinite 
cnnnot  be  raised. 

4.  A  void  location  by  county  commlsdoners 
of  a  scfaoolhouse  may  be  validated  by  vote  of  the 
rlijitrict  "to  build  a  .s^oolhouse  on  said  location 
1>y  said  county  commissioners." 

Bill  by  one  Leighton  and  others  agalnat 
the  Osstpee  school  district  and  others  to 
restrain  the  erection  of  a  acboolboiiaa.  Bill 
dlamlsaed. 

F.  Weeks,  for  plalntim.  Jew^  &  Stone, 
for  defendants. 

AliLEN,  J.  The  defendant  school  district, 
at  its  annual  meeting  in  March,  1889,  under 
articles  in  the  warrant  for  the  meeting,  ap- 
propriately specific,  "voted  to  build  a  suita- 
ble schoolhouse  in  what  is  known  as  Fogg's 
Itldge  and  Leighton's  Corner  districts,  also 


to  tmlld  a  suitable  schoolhouse  In  what  Is 
known  as  West  Osatpee  district,"  raised  the 
sum  of  $1,800  for  building  the  schoolhousos 
and  other  purposes  named,  and  designated 
the  school  board  as  a  committee  to  purchase 
the  necessary  land  and  buUd  and  r^alr  the 
schoolhouses.  The  sum  of  fl,800  was  as- 
sessed and  collected,  of  which  about  (800  re- 
mains unexpended,  but  no  schoolhouse  has 
been  built  In  Fogg's  Ridge  and  Leigbton's 
Corner  districts.  At  the  annual  meeting  of 
the  school  district  tn  March,  1890,  under  ap* 
proprlate  articles  in  the  warrant.  It  was 
"voted  that  the  school  district  accept  the  re- 
port of  the  repairing  and  building  commit- 
tee, and  that  the  school  board  be  a  commit* 
tee  to  locate  and  build  schoolhouses  for  the 
district  of  Oeslpee  for  the  ensuing  year,  the 
same  as  last  year."  June  9,  1890,  the  school 
board,  acting  as  a  committee,  located  a 
schoolhouse  lot  at  Leigbton's  Corner,  and 
staked  It  out.  Intending  to  make  a  written 
return  of  the  location,  which  they  did  not 
do,  in  consequence  .of  an  appeal  to  the  coun- 
ty commissioners.  On  the  10th  day  of  Jtme, 
1890,  an  appeal  by  two  or  more  voters  of  the 
district  was  taken  from  the  district  commit-  ^ 
tee's  location  to  the  county  commissioners, 
who,  after  hearing  the  parties,  who  appear- 
ed by  counsel,  located  a  lot  specifically  de- 
scribed "In  the  field  of  Abner  P.  Qlbson." 
No  schoolhouse  was  built  during  the  school 
year  of  1890,  and  at  the  meeting  of  the  dis- 
trict in  March,  1891,  articles  in  the  warrant 
to  Bee  if  the  district  would  Indefinitely  post- 
pone building  a  schoolhouse  on  the  location 
made  by  the  commissioners,  would  repair 
the  schoolhouse  In  Leigbton's  Comer  dis- 
trict, choose  a  committee  for  the  purpose, 
and  see  if  the  district  would  limit  to  the 
sum  of  (400,  or  some  other  sum,  the  cost  of 
the  BChoolhouBe  to  be  built,  were  Indeflniteiy 
postponed,  and  the  school  board  was  desig- 
nated as  a  special  committee  to  build  a 
scfaoolhouse  npon  the  location  made  by  the 
county  commissioners,  of  such  size  as  they 
may  deem  necessary,  and  use  for  the  pur- 
pose BO  much  of  the  (1,800  raised  In  March, 
1889,  as  might  be  necessary,  and  that  they 
sell  the  schoolhouse  In  that  district  The 
bill  prays  for  an  injunction  against  building 
a  schoolhouse,  and  against  the  sale  of  the 
old  schoolhouse  there,  because  of  uncertain- 
ty In  the  location  made  by  the  commission- 
ers, and  because  the  district  committee,  from 
whose  location  the  appeal  was  taken,  made 
no  location  by  written  designation. 

It  appears  that  at  the  trial  of  the  appeal 
all  the  parties  Interested  In  this  proceeding— 
the  school  district  on  the  one  hand,  and  the 
petitioners  on  the  othei^were  represented 
by  counsel,  and  before  the  hearing  proceed- 
ed, on  inquiry  made.  It  was  distinctly  stated 
and  understood  that  no  objection  would  be 
made  by  reason  of  the  failure  of  the  district 
committee  to  file  Its  location  In  writing. 
That  location  was  set  out  In  the  petition  for 
appeal,  and  due  notice  of  the  pendency  of 
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this  petition  being  giren,  and  at  the  time  of 
the  hearing  attention  being  called  to  the 
committee's  omission,  and  all  objections  dis- 
tinctly vaived,  the  plaintiffs  cannot  now 
claim  any  adTantage  from  the  omission. 
Volontarii^  chooelng  to  go  forward  In  spite 
of  a  defect  In  fall  view,  and  with  tli^r  eyes 
open,  they  are  now  estopped  from  com* 
plaining.  If  the  question  Is  one  affecting 
the  public  luteresta,  and  there  con  be  no 
waiver  on  that  accoont,  the  records  of  the 
school  district  may  be  amended  according 
to  the  fact.  The  case  shows  that  the  com- 
mittee made  a  location  of  a  schoolhouse  lot 
and  stoked  It  out.  Th^  can  make  written 
return  of  their  action  in  the  matter,  and  of 
what  they  did  prior  to  the  KppOBl,  ami  tiie 
district  records  can  be  made  to  show  it  In 
the  petition  to  the  county  commlaalonem 
the  location  made  by  the  dlstrlet  committee 
la  recited,  and  all  parties  agreed  that  that 
statement  is  correct,  and  upon  the  basis  of 
that  statement  the  committee  can  file  a  writ- 
ten statement  of  what  ^ey  did,  and  the 
same  can  be  recorded  in  the  records  of  the 
district.  Records  and  retuma  relating  to 
school  districts  may  be  amended  like  those 
of  towns.  Harris  t.  School  Dlst,  28  N.  H. 
58,  60;  Bean  t.  Thompson,  18  N.  H.  2M. 
The  amendment  must  be  made  by  the  com- 
mittee who  acted  In  the  matter,  though  now 
out  of  office.  Gibson  t.  Bailey,  9  N.  H.  176; 
OasB  T.  Bellows,  31  N.  H.  COD;  Pierce  t. 
Blchaidson,  37  K.  H.  311. 

The  county  commissioners  described  the 
land  taken  by  them  for  a  ndioolhouse  as  be- 
longing to  Albert  E.  Gibson,  when  In  fact  It 
was  owned  by  bis  mother,  Julia,  and  they 
assessed  damages  at  fao.  There  being  a 
sufflc  leutly  definite  description  without  in- 
cluding the  ownership,  and  the  district  com- 
mittee having  for  the  district  obtained  a  deed 
of  the  lot  laid  out  from  the  rtghtfnl 'owner, 
with  a  quitclaim  of  all  his  rights  by  Albert, 
and  a  release  by  the  mortgagee,  no  question 
can  be  raised  upon  the  action  and  return  of 
the  county  commissioners.  If  the  location 
by  the  county  commlselODerB  was  void  for 
any  reason,  the  vote  passed  by  the  district 
March  17,  1891,  "to  build  a  schoolhouse  on 
Raid  location  made  by  said  county  commls- 
slonera,"  Is  a  location  by  the  district,  and  a 
sufficient  answer  to  the  bill.    Bill  dismissed. 

DOB.  C.  3.,  did  not  alt  The  others  con- 
curred. 


HICKEY  V.  DOLE  Pt  al. 

<Supreme  Court  of  New  Hnmpshire.  Coot. 
July  31,  1891.) 

CONTKIBDTIOX  BBTWBICH  DBfEXDAKTS. 

The  question  of  contribution  arising  upon 
a  Jotut  decree  a^iiost  BeTeml  defeodaats  may  be 
settled  In  the  same  suit  In  which  the  decree  was 
rendered. 


BUI  by  Edward  Hlckey  agfUnst  Oiarles  E. 
Dole  and  others.  There  was  a  decree  t^r 
plaintiff  against  the  several  defeadants  Joint- 
ly, and  the  defendants  now  secOc .  to  have 
tlM  question  of  contribution  omoaff  tbem  de- 
termined in  the  same  suit  Decree  for  de- 
fendants. 

Drew  &  Jordan,  for  plaintiff.  E.  A.  4  C. 
B.  Hibbard  and  W.  &  H.  Heywood.  for  de- 
fendants Dole  and  Stuart.  Dnunmond  £ 
Drummond,  for  defendant  Souie*a  adminis- 
trator and  heirs. 

DOE,  C.  J.  A  defendant  may  bave  af- 
flrmative  rdlef  agalnat  the  plaintiff.  ClarlE  r. 
Oaxk,  02  N.  H.  267,  268,  272;  Cox  v.  Levlstob. 
63  M.  H.  283,  237.  Both  parties  are  entitled 
to  just  and  convenient  procedora.  Pearft<D 
V.  Rollnod  Ga.  63  N.  H.  S3i,  4  Aa  3SS; 
Boody  T.  Watson.  64  N.  H.  1^  171-lTL 
ITS.  179,  9  AtL  7M.  The  defendants'  sitLj- 
tion  is  such  that  Justice  and  coav«itence  re- 
quire, in  this  suit,  an  adjustment  of  their 
coidicting  claims  In  regard  to  contributioa. 
It  is  not  suggested  that  the  plaintifr  has  anj 
Interest  In  their  controversy.  If  they  ask 
delay  In  the  enforcement  of  Ills  decree,  xht 
i-easonablenesB  of  delay  will  be  craslderet! 
at  the  trial  term-,  where  an  additional  decree 
win  b6  made  when  the  queatton  of  eontribo- 
Uon  is  tried.  All  concurred. 


BDGBRLY  et  si.  v.  BABKBR  et  aL 

(Suprone  Court  of  New  Hampddre.  BtraOori. 

July  31.  1891.) 

CoMSTRUCTios  OP  Will— PnoviBioMs  fo«  Gm»ni>- 
CBiLnRBX  — RiOHTS  OP  Cbildbem  or  Decei»cp 
Gbasdcbildhkn  —  Invalid  DsTjaB  —  Ens 

lOAIHBT  PbBFBTDITIBS — DOCTBINK  OP  Ct  Pek& 

1.  Testator  devised  his  property  in  trast  to 
pay  certain  legadeB  and  anmiities  to  his  scm  aT.4 
daughter,  his  only  cblldien.  and.  after  provid:iii; 
for  the  education  of  his  nandcsildran  and  my* 
ment  to  them  of  certain  legaciee,  provided  ttiir. 
"when  the  youngest  of  said  dilldren[of  the  testa- 
tor's son  and  daa^bter]  shall  arrive  at  the  cf 
40  years,  then  all  my  estate  lAall  be  fbeiia.  to 
have  and  to  hold  the  same  to  them  and  Ihftt 
heira,"  with  a  proviso  for  tlie  protection  of  th«* 
"who  are  not  then  posaesged"  of  good  habits  a*: 
business  eapacitj,  hy  whidi  fliose  who  were  of 
good  habits  and  business  capacity  dir«cl>^l 
to  manege  the  property  for  them.  Btid  tbn'. 
though  the  estate  did  not  vest  in  the  graoilehi!- 
dren  until  the  time  of  distribution,  yet  the  cbl- 
dren  of  deceased  jrrnndchildren  took  tiie  interwt 
their  parents  woold  have  received,  as  testator  eri- 
dently  intended  to  inclnde  in  the  word  "childrea.* 
aa  applied  to  his  grandchildren,  the  iasue  of 
deceased  grandchud. 

2.  Testator  devised  his  estate  In  tmet,  sad. 
after  providing  for  his  own  children  by  asnniaa 
and  otherwise,  provided  that  when  the  youum: 
of  bis  grandchildren,  bom  and  unborn,  shoaM  ir- 
rive  at  the  age  of  "40  years,"  the  residue  of  Vu 
estate  should  be  theirs.  Had,  that  the  invahditr 
of  sudi  devise  to  the  grandchildren,  as  vlolatia? 
the  rule  of  penKtuities,  would  not  defeat  the 
vise  to  them,  but,  under  the  doctrine  of  cj  pm. 
Hie  estate  would  be  allowed  to  vest  In  them  vbes 
tiie  youngest  reached  the  age  of  21  year& 
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Bill  of  Interpleader  by  James  B.  Edgerly 
and  others,  executors  of  Hiram  Barker,  de- 
ceased, against  Clara  Barker  and  others,  to  de- 
termine the  construction  of  a  will. 

The  following  are  the  material  provisions  of 
the  will: 

"Eighth.  I  give,  bequeath,  and  dcvlae  all  the 
rest,  residue,  and  remainder  of  my  estate,  i-eal, 
personal,  or  mixed,  of  every  name,  nature,  and 
description,  and  wherever  found  or  sittiate,  to 
James  B.  Eagerly  and  John  P.  Cloutman, 
both  of  said  Pannlngton,  Nathaniel  Stevens, 
of  Alton,  In  the  comity  of  Belknap,  In  said 
state,  Henry  R.  Parker  and  Reuben  G.  Hayes, 
both  of  Dover,  In  said  county  of  Strafford,  and 
their  successors  and  their  heirs,  In  trust  for 
the  following  pm-poses,  to  wit:  First.  To 
f-arry  on,  manage,  and  Improve  all  my  real  es- 
tate to  the  best  advantage,  and  take  care  of 
my  personal  estate,  and  invest  the  proceeds 
of  all  my  said  estate,  with  power  to  sell  at  pri- 
vate or  public  sale  any  of  my  real  estate  when- 
ever, In  the  best  Judgment  of  said  trustees.  It 
Is  mos*  expedient  and  for  the  Interest  of  my 
estate  80  to  do,  and  make  the  money  received 
from  such  sale  or  sales  a  part  of  said  Invest- 
ment. Secondly.  To  pay  out  of  and  from  the 
net  Income  of  my  said  estate  to  my  daughter, 
Clara  Barker,  during  her  life  yearly,  the  sum 
of  two  thousand  dollars,  In  such  sums  and  at 
such  times  ns  she  shall  request;  and.  If  said 
siiin  Is  not  sufficient  for  her  ample  and  com- 
fortable support  and  suitable  manner  of  liv- 
InfT,  such  further  and  additional  sums  of 
money  shall  be  paid  her  by  said  trustees  and 
their  successors  as  shall,  In  their  best  judg- 
mCTt,  be  Just,  sufflci^t,  and  proper  for  such 
puiposes.  Thirdly.  To  pay  out  of  and  from 
said  net  Income  of  my  estate  to  my  son,  Hiram 
H.  Barker,  daring  his  life,  yearly,  the  sum  of 
one  OMiisand  dc^rs,  In  sach  manner  and  at 
Fuch  times  as  be  shall  request,  for  the  proper 
and  reaeoaable  siqiport  of  himself  and  his  wife 
and  diildren.  If,  In  the  1>eBt  opinion  of  said 
ti-nstees,  be  shall,  from  his  habits  and  mode 
of  life,  peove  hhnself  to  be  safe  and  compe- 
tent to  have  the  nse  and  expendltnre  of  said 
money  for  said  prnimses;  and  if  said  sum  of 
one  tbonsuid  d<^ars  shall  not,  in  the  best 
jnd^rment  of  said  truateea  or  their  snccessors, 
Iirore  snfBdoit  for  said  purposM,  then  said 
specified  snm  aliall  be  Increased  to  such  an 
aunonnt  as  shall  In  their  best  opinion  be  sufH- 
cient  for  said  objects;  and  said  trustees.  In 
case  my  mid  son  shall  proTe  incapable  or  un- 
fit from  any  canse  to  manage  and  pay  out 
said  money  for  said  purposes,  then  my  said 
tnutees  staall  manage  and  expend  the  same 
money,  and  more,  if  need  be,  all  at  their  best 
judgment,  and  all  for  said  purposes;  that, 
also^  ODt  of  said  income  of  my  said  estate, 
means  shall  be  furnished  and  provided  for  the 
education,  at  htnne  or  abroad,  at  pvopw  instl* 
tntlmiB  of  learning,  of  each  and  all  of  said 
children;  and  any  other  cUld  or  children  of 
my  said  son,  If  any,  hereafter  bean,  shall  have 
and  receive  all  the  rights  and  ben^ts  from 
mj  estate  that  siicta  <Ailld  or  children  woifld  1 


have  If  living  at  my  decease.  And  I  hope 
that  said  children,  each  and  all,  will  avail 
themselves  of  this  opportunity  to  acquire  a 
good  education.  And,  If  my  said  son  shall 
become  and  remain  temperate,  sober,  and  cor- 
rect In  his  habits  for  the  entire  space  of  five 
years  together,  he  shall  have  five  thousand 
dollars,  and  be  added  to  the  number  of  the 
trustees,  and  be  of  equal  power  with  any  other 
one  of  them  In  the  control  and  management  of 
my  estate;  and  he  shall  be  of  said  tmstees, 
after  becoming  such  as  aforesaid,  so  long  as 
he  stiall  remain  temperate,  solier,  and  connect 
In  his  habits,  and  no  longer,  and  ten  thouEnnd 
dollars  more  sMll,  at  the  expiration  of  ten 
years  from  and  after  the  expiration  of  said 
five  years,  he  paid  him  If  he  shall  remain  dur- 
ing all  said  last-named  time  perfectly  temper- 
ate, and  of  good  and  regular  habits,  and  fif- 
teen thousand  dollars  more  shall  be  paid  to 
him  at  the  expiration  of  ten  years  more  after 
the  end  of  said  last-mentioned  ten  years  If 
he  shall  remain  during  ail  said  last-named  ten 
years  perfectly  temperate  and  of  good  and 
regular  habits.  Fourthly.  To  pay  out  of  and 
from  said  funds,  after  the  death  of  my  said 
son,  if  his  wife  shall  survive  him,  to  her,  year- 
ly, money  for  her  sole,  proper,  and  sufficient 
support  and  maintenance,  not,  however,  ex- 
ceeding five  hundred  dollars,  unless  more  is 
needed  by  bra",  and  then  such  an  amount  as 
said  trusteea  shall  regard  as  proper  and  neces- 
sary, all  so  long  as  she  remains  hti  widow, 
and  no  longer.  Fifthly.  To  pay  out  of  and 
from  Rflid  estate  to  each  of  said  children  when 
said  child  shall  reach  the  age  of  twenty-one 
years,  and  to  each  of  the  children  of  my  said 
daughter  If  she  shall  marry  and  have  a  child 
or  children,  the  sum  of  from  three  thousand 
dollars  to  five  thousand  dollars,  If  such  child 
shall  then  be  temperate  and  of  good  capacity 
to  manage  said  money,  all  In  and  accoi^dlng 
to  tlie  opinion  of  my  said  trustees;  and  from 
time  to  time  thereafter,  as  their  wants  and 
necessities  shall  require,  to  pay  out  of  and 
from  said  estate  such  further  sum  or  sums  of 
money  as  may  be  necessary,  ail  under  the  con- 
ditions aforesaid  respecting  temperance  and 
capacity;  and,  when  the  youngest  of  said 
clilldren  shall  arrive  at  the  age  of  forty  years, 
theif  all  my  estate  shall  be  theirs,  to  have  and 
to  hold  the  same,  to  them  and  their  heb:^. 
those  of  them  of  good  and  regular  habits,  and 
of  capacity  to  do  business  and  manage  prop- 
erty, to  take  care  of  and  manage  as  trustees 
the  portion  or  portions  thereof  belonging  to 
those.  If  any,  who  ere  not  then  posse8.sed  of 
such  babits  and  capacity:  but,  before  said 
property  shall  vest  In  and  be  -theirs,  proper, 
suitable,  and  sufficient  bonds  or  other  security 
must  be  given  by  them  for  the  payment  of 
aald  sum  or  sums  to  my  said  daughter.  If  liv- 
ing, so  long  as  she  shall  live,  to  my  said  son's 
widow,  If  she  shall  ihea  be  living,  so  long  as 
she  lives  and  remains  his  widow,  and  also  for 
the  good  and  sufficient  aupi)ort  of  my  said  son 
80  long  as  he  shall  live.  And,  lastly,  I  hereby 
constitnte  and  appoint  all  the  said^^uatees  b> 
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be  also  the  only  exccutori  of  tlds,  my  lut 
wUI  aod  testament;  and  I  direct  ttaat  aold  ex- 
ecutors and  trnstees  and  tliose  hereafter  ap- 
IKduted  under  this  will  sball  each  be  exempt 
from  giving  bond,  or  from  glvLuff  a  mrety  or 
sureties  on  his  or  their  bcmd;  and  in  case  ai^ 
of  said  executors  or  tnuteea,  or  both,  thaXl  at 
any  time  decline  to  net  as  such,  or  die,  tbsa 
application  shall  be  made  by  him  or  them 
who  oi-e  willing  to  act  or  are  acting  as  such 
to  the  supreme  court  In  and  for  said  county  of 
Straffoi-d  to  fill  the  Tacandes  so  caused." 

J,  G.  Hall,  for  executors.  W.  L.  Foster 
ami  .Teremlub  Smith,  for  truateee.  O.  E,  Coch- 
liinc.  Worcester  &  Gafney,  and  Fi'ink  & 
Batchelder,  for  Hiram  H.  Barker. 

DOE.  O.  J.  The  conatructlcm  of  the  will. 
Including  the  question  wlwther  the  testator 
intended  the  remainder,  which  he  devised  to 
his  grandchildren,  should  Test  In  them  before 
th^  became  entitled  to  a  distribution  of  it, 
Is  detennined  as  a  questlcn  of  fact  by  compe- 
tent evldenoe^  and  not  hy  rules  of  law.  Bice 
V.  Society,  50  K.  H.  101, 197, 198,  203;  Brown 
V.  Bartlett,  58  N.  H.  Sll;  Kbnball  lAUcas- 
ter,  (K)  N.  H.  Ooodaie  v.  Mooney,  Id. 
SSS.  &34,  535;  Sanborn  t.  Sanborn,  62  N.  H. 
(Ktl,  043;  Kennard  t.  Kennard,  68  N.  H.  803. 
310;  Bodwell  v.  Natter,  Id.  448,  8  AU.  421; 
KimbaU  r.  Society,  65  X.  H.  130.  150.  23  Ati. 
SA-S.*);  Doten  t.  Doten,  (MI  N.  H.  881,  333,  20 
Ati.  387.  "Good  and  regular  habits"  ere  a 
condition  on  wiiich  he  directs  tliat  more  than 
one  right  siuill  depend.  His  solicitude  on 
this  subject  is  significant  It  is  traceable,  In 
the  will,  to  a  probable  cause,  and  is  the  mo- 
tive  of  several  of  his  arrangements,  "nie  pro- 
viso that,  wboi  the  time  arrives  for  the  dis- 
tribution of  the  remainder- amcmg  the  grand- 
children, "those  of  them  of  good  and  regular 
haUts,  and  of  capacity  to  do  business  and 
manage  pn^perty,"  siiall  "talce  care  of  and 
manage  as  trustees  the  portion  or  portions 
thereof  belonging  to  those,  if  any,  who  are  not 
then  possessed  of  such  habits  and  capacity," 
is  evidence  on  the  question  whether  he  intend- 
ed the  remainder  should  vest  In  the  grand- 
children before  the  time  of  distribution.  If 
their  Interest  Is  vested,  they  can  sell  It  when 
th^  severally  come  of  age.  If  th^  can  sell 
it,  they  can  consume  tlie  proceeds.  He  did 
not  Intend  ttiey  stKiuid  iutve  power  to  squan- 
der it  before  "those  of  them  of  good  and  regu- 
lar hablte"  and  competent  were  authorized  to 
save  tlie  portions  of  the  others.  When  be 
Axed  the  day  on  which  "ail  my  estate  sliali 
be  theirs  to  have  and  to  hold  the  same,  to 
them  and  tlidr  heirs."  with  the  proviso  for 
tiie  protection  of  those  "who  are  not  then  pos- 
eesaed  or'  good  liablts  and  business  capacity, 
and  another  proviso  that,  "before  said  proper- 
ty sliall  vest  in  and  be  theirs,  •  •  •  secu- 
rity must  be  given  by  them,"  he  meant  that 
before  it  became  "tbetrs,"  It  should  not  be 
theirs  In  a  sense  tliat  would  enable  the  Intem- 
perate, incapable,  or  Improvident  Of  such 


tbwe  should  be),  or  any  others,  to  veil  or  la- 
cumber  an  intmst  In  It 

The  trustees  contend  that,  if  the  remahnltr 
does  not  vest  in  the  grandchildren  before  tie 
time  of  dlMrlbution,  the  children  of  a  graik^ 
child  who  Is  then  dead  will  take  Dothing;  ths: 
th^  dlrinheritanoe  was  not  Intended  t^  ilw 
testator;  and  ttiat  consequently,  the  x«malB- 
der  vests  before  that  time;  and  tills  poaitks 
\s  sustained  by  many  anthorittea.    Of  nrioK 
words  and  phrases,  there  is,  In  reported  casn. 
a  constmctfon  Uiat  would  dlalnhertt  tiw  d^ 
scendants  of  deceased  dtmees,  cootrur  to  ttu 
donor's  Intent;  and  the  conaeqiiexioe  of  tMe 
error  Is  often  avoided  by  holding  that  an  es- 
tate vested  In  deceased  doneea,  contzaty  u 
his  Intent   When  the  second  error  meeAj 
corrects  the  first,  the  result  Is  the  same  as  iS 
the  will  wore  reed  as  he  undnrstood  It   U  a 
will  cannot  be  omfoimed  to  the  law  onleB  de- 
vised property  vests  sooner  than  the  testator 
Intended,  the  Inquiry  may  be  wbettur  Ida  h.- 
teut  as  to  the  time  of  vesting  is  qtmlified 
bis  intent  that  the  devisees  sball  have  tfce  j 
proper^,  and  that  the  devlae  aball  be  axnei  I 
into  effect  cy  pres.   The  construction  tMi 
gives  to  A.  an  estate  whlcih  tbe  teatator  gave 
to  A.'s  childrui  Is  far  from  the  Intmt  eo  thai 
subject;  but.  If  it  to  as  near  as  postfble,  tc 
may  accord  with  the  Intent  on  tb»  aiibjeet  of 
approKtmation.  Barker's  Intaitlim  not  to  dis- 
inherit the  children  of  grandchildren  who  d» 
before  the  time  of  diatribntlon  would  not  be 
properly  canied  out  by  nnneceaeaiilj  vect- 
tng  tbe  property  in  the  gmndcblldren  be- 
fore that  tlme^  contrary  to  his  Intait  Un- 
der such  a  variattm  of  tbe  vlU.  tbe  or^nv  j 
might  not  receive  what  he  meant  tbsj  dioald  I 
have.   His  design  might  be  frustrated  by  tb» 
constructlMi  a<lopted  to  give  it  ^ect    If  hie 
intent  not  to  cut  them  off  coold  be  encitted 
in  no  better  way  than  vesting  the  propoty  Is 
tbtir  parents  before  the  Intended  time,  tbHP 
would  be  a  question  wUdi  tbe  case  does  dk 
present    In  proprietary  rights,  chUdroi  *k 
regarded  by  the  people  of  this  state  aa  the  sai- 
nral  nspi'eaentatives  of  tbOr  deceased  parats: 
and  the  general  meaning  of  teatatoia  and  tte 
general  undcrstonding  of  wills'  are  that  tit 
principle  of  lineal  r^resenlatton  Is  accepted 
and  acted  upon  as  an  tanplled  basis  of  distri- 
bution. excei>t  so  far  as  a  purpoae  to  set  h 
aside  la  clearly  expressed.   The  popular  cos- 
8tructl<Hi  Is  strengthened  by  the  comiM 
knowledge  of  the  law  of  biheritance.  Tbe 
act  of  1718  provided  that  tbe  Judge  of  pro- 
bate should  order  and  make  dlstrlbotko  of 
the  real  and  pei'sonal  estate  of  an  Intcsw- 
In  manner  following:   A  portlra  to  tbe  wid- 
ow, and  the  residue  to  the  '^children,  aad 
sucb  as  sliali  legally  repi-eseut  ihem,  if  any  o'. 
them  be  dead;  •  •  *  and  In  case  thereby  ! 
no  children,  nor  any  1^1  r^reseDtative  «f  ' 
them,  then"  a  larger  portion  to  the  wMow. 
and  tlie  rei^due  equally  to  the  next  of  kin  b: 
equal  d^ree,  "and  those  who  legally  rqaf- 
sent  them,  no  representatives  to  be  admitted 
among  oollaterato  after  brotlien'  and  sisters' 
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cUlldreit;  and*  If  time  be  no**  widow  and  no 
child,*  to  the  next  of  Un,  "and  tlwlr  legal  rep* 
reaentatlTea,  as  afovesald."  liaws  1726, 
102. 103L  "We  <tften  mistake  for  natnre  what 
we  find  cstaUisbed  long  and  Inretemte 
ctutoni."  2  BL  Comm.  11.  When  this  will 
was  made,  the  rule  of  representation,  enacted 
as  a  nataral  orda  of  successloOt  bad  been  in 
force  ISl  Tears.  Its  coustant  operation  bad 
confirmed  the  InstlnctlTe  idea  of  right,  and 
exerted  tbe  Influence  of  immemorial  and  fa- 
miliar usage  la  defining  tbe  language  of  the 
l>eople,  rai^dng  an  implication  In  many  f<«ins 
of  testanuDtaiy  «q;>resBlon  that  materially  af- 
fects tbdr  sense,  ftnd  Indicating  a  testamen- 
tary Intmt  to  be  assumed  if  not  rebutted  by 
couTbicIng  pioof. 

The  preralUng  Tiew  that  lineal  representa- 
tion Is  a  natural  rl^t,  and  Its  known  opoa- 
tloD  as  a  legal  right  when  not  superseded  by 
aa  exCTctae  of  testamentary  power.  Is  evidence 
that  tbe  will  means  tbat  tbe  remainder  dull 
K<^  In  equal  sbaresi  to  tin  deriseea  llTing  at 
the  time  of  distribution,  and  to  the  children  of 
Bocfa  of  than  as  are  tbm  dead.  Plnkhom  t. 
Bhiir.  67  N.  H.  226^  2^-244.  The  testator's 
laugnage  Is:  "When  the  youngest  of  said  ddl- 
dren  [of  tbe  testat(w*a  stm  and  daughter]  shall 
arrire  at  the  age  of  forty  years,  then  all  my 
estate  t^l  be  theirs,  to  bare  and  to  hold  the 
same,  to  than  and  their  heirs."  This  would 
not  be  commonly  understood  to  be  an  ezpres- 
slon  ai  an  Intent  to  disinherit  tbe  descendants 
of  a  deceased  devisee.  The  caierally  accept- 
ed meaning  would  be  tbat  snch  descmdants 
are  to  stand  In  the  ^oe  of  tbe  parent,  and 
take  as  derlsees.  Tbe  cwnpetent  erldenee 
does  not  sliow  that  the  meaning  Is  to  be  found 
in  any  other  than  tbe  ordinary  and  popular 
sense  In  whldi  tbe  terms  of  every  written  In* 
strunwnt  are  to  be  undwstood  when  a  pecuUar 
sense  Is  not  proved.  1  Qrsenl.  Bv.  f  27tL 
The  (wdlnary  and  pt^jmlar  amse  being  the 
legal  sois^  lineal  represoitatlon  Is  a  part  ot 
the  devise  of  the  remainder  to  tbe  testators 
grandchildren.  Correct  constructhm  Is  not  In- 
sared  by  correct  views  of  tbe  law.  A  testa- 
tor's right  to  use  words  in  the  sense  In  whlcb 
they  are  anmnooly  understood  may  be  In- 
fringed when  tbat  sense  is  not  known  to  his 
judicial  tntwpreters,  or  is  disparaged  by  their 
educational  bias.  Tbe  piofradonal  and  offl- 
t-ial  sense  sometimes  Introduced  by  ocmstrac- 
tlon  Is  tai  effect  a  scholastic  dialect,  not  used 
1^  the  mass  of  tbe  people.  "The  bulk  of 
mankind  act  and  deal  with  great  simplicity; 
and  on  this  la  founded  the  rule  that  'benlgnae 
fadendae  Interpretationes  cartarum  propter 
slmplidtatem  lalcornm.'  Words  are  to  be 
taken  In  their  popular  and  cvdlnaty  meaning, 
unless  some  good  reason  be  assigned  to  show 
that  tb^  should  be  understood  In  a  different 
Bonse.  *  *  *  81  nulla  sit  cosijectnra  Quae 
ducat  alio,  verba  IntelUgenda  sunt  ez  proprie- 
tate.  non  grammatlca  sed  populari  ex  uao." 
2  Kmt,  C«nm.  Tbe  constructirai  Is  *'tar 
voi-able";  "for  the  msxims  of  law  are  that 
'verba  Intaitloal  debent  Inservlre';  and  *be- 


nlgne  Interpretammr  chartas  propter  slmplicl- 
tatem  latcorum.*  And  therefwe  tbe  construc- 
tion must  also  be  reasonaUe  and  ai^eeable  to 
common  undmtandlng."  2  BL  Gmnm.  379; 
Ga  Utt  86a;  Broom.  Leg.  Max.  418;  HIU  v. 
Orangey  1  Plow.  184,  170;  WUllams,  J.,  In  6 
Man.  ft  G.  814, 330;  Obit  Cent  70,  SI;  PeN 
Una  V.  Matbes*  40  N.  H.  lOT,  110.  "The  pe- 
culiar Indulgence  extended  to  testators,  who 
are  regarded  as  tnopes  consllU,  has  exempted 
the  language  of  wills  from  all  technical  re- 
straint, and  withdrawn  them  In  some  degree 
from  professional  Influence."  2  Jam.  Wills, 
787;  S  Bl.  Ckmun.  381;  Bac.  Abr.  "Legacies 
and  Devises,'*  O;  Boot  v.  Stnyvesant,  18 
Wend.  307.  "Words  of  limitation  shaU  op- 
erate as  words  of  purchase.  Impllcati<nis 
diall  supply  verbal  omissions.  Tbe  lettu' 
sball  give  way.  Bvery  Inaccumcy  of  gram- 
mar, every  imiHn^riety  ot  terms,  shall  be  cor- 
rected by  the  gowral  meaning,  if  tbat  be 
dear  and  manifest"  Chapman  v.  Brown»  3 
Burrows,  1826^  1034,  1686.  In  tbls  state  a 
peculiar  want  of  advice  or  learning  in  draft- 
ing wills  is  not  presumed.  The  common  un- 
derstandhig  of  all  written  Instruments  is  their 
legal  cautmction,  if  a  different  meaning  Is 
not  proved.  One  of  the  Instances  In  which 
the  nuthorltlea  that  defeat  Inteutlon  adher^ 
tng  to  techulral  rules  and  technical  deflnl- 
tkms  an  disregarded  Is  a  devise,  with  a  re- 
mainder over  If  the  devisee  dies  without  Issue; 
Hall  V.  Chaffee,  14  N.  H.  215,  218-222.  226- 
240;  BeU  v.  Scammon,  15  K.  H.  881,  300,  301; 
Eaton  V.  Straw,  18  N.  H.  820,  326,  327,  828- 
830;  Downhig  v.  Wherrin,  10  N.  H.  0,  84r^; 
ladd  V.  Hai-vey.  21  N.  H.  514,  520;  PInkham 
V.  Bliiir,  57  N.  H.  226,  287.  230;  Kimball  v. 
FenbaUow.  GO  N.  H.  448.  461. 

Tbe  Ibnltntlou  over  is  not  based  w  an  in- 
dofluite  failure  of  issue,  and  la  not  prohibited 
by  the  rule  against  perpetuities.  "The  con- 
text may  show  deariy  tbat  the  testator 
meant  to  put  two  different  senses  upon  tbe 
same  wiud."  Best,  J.,  in  Murthwalte  t.  Jen- 
khison.  2  Bam.  &  G.  357,  387;  2  Jarm.  mils. 
842.  Tbe  word  "children"  has  several  or- 
dinary and  popular  significations.  One  in- 
cludes all  descendants;  another  is  Umlted  to 
descendants  of  the  first  degree^  In  this  case 
the  objects  at  which  the  testator  was  aiming 
are  evidence  that  be  used  the  word  In  botb 
senses.  As  a  description  of  persraia,  the 
youngest  of  whom  (at  the  age  of  40)  be  se- 
lected for  the  purpme  of  fixing  the  time  of 
dlstlbution.  It  was  used  In  Its  limited  sense. 
Tbe  youngest  of  all  future  generations  was 
not  the  individual  named  for  tbat  purpose; 
and,  as  he  used  the  word  "children"  in  the 
limited  BuiBe  before  he  said  bis  estate  should 
be  "theirs,"  a  Uteral  reading  would  dUhiherIt 
the  children  of  deceased  children.  But  the 
general  and  substantially  unlvrasal  under- 
standing  that,  as  a  description  of  legatees 
and  devisees,  "childrw"  includes  the  Issue  of 
tbme  who  die  after  the  will  is  made.  Is  suffi- 
cient evidence  that  the  devise  to  children  ex- 
pi-esses  an  Intent  to  Include  such  Issue.  "Up* 
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OB  tbe  reason  of  tbe  tiling,  the  Infant  I«  tbe 
object  of  tbe  testator's  boiinty;  and  the  tes- 
tator doei  not  mean  to  deprive  him  of  ft, 
in  any  event.  Now,  suppose  that  this  object 
of  the  testator's  bounty  marries,  and  dies  be- 
fore his  age  of  21,  leaving  children;  coold 
the  testator  Intend  In  such  an  event  to  disin- 
herit him?  Certainly  he  could  not"  Good* 
title  T.  Whitby,  1  Burrows,  228,  234.  .  "The 
disinheritance  of  Issue  of  any  child  who  may 
marry  and  die  before  the  expiration  of  tbe 
trust  period"  Is  "a  conseqnence  which  no  one 
can  doubt  the  testator  never  Intended."  Goe- 
bel  V.  Wolf,  113  N.  Z.  406,  415^  21  X.  &.  888. 
"We  cannot  presume  such  to  have  been  the 
Intention  of  the  testator."  Dale  v.  White,  3S 
Conn.  2&4,  297.  "In  ninety-nine  cases  out  of 
a  hundred  It  is  the  Intention  of  the  testator 
that  his  bounty  should  be  transmitted  to  tbe 
children  or  family  of  the  beneficiary;  other- 
wise, indeed,  full  efCect  Is  not  fflven  to  It." 
Chess'  Appeal.  87  Pa.  St  862,  365.  Their 
disinheritance  "would  not  be  presumed  to  be 
Intended  by  the  testatrix  unless  such  inten- 
Hon  Is  clearly  manifested."  Teele  v.  Hatha* 
way,  129  Mass.  164,  166;  Collier's  Will,  40 
Mo.  287,  825.  "Tbe  testator  could  not  have 
Intended  such  a  result."  Doe  v.  Consldlne,  6 
WalL  4C8.  478;  Cropley  v.  Cooper,  19  Wall. 
167,  175;  Buller,  J.,  In  Doe  v.  Perryn,  8 
Dum.  &  E.  (3  Term  R.)  484,  495;  Perry  T. 
Rhodes,  2  Mnrpii.  140,  142.  Barker's  Inten- 
tion that,  at  the  time  of  distribution  (deter- 
mined by  legal  construction),  the  children  of 
deceased  grandchildren  should  take  as  dev- 
isees, is  not  modified  by  conflicting  Intent 
or  by  law. 

By  annoltles  and  otherwise,  the  testator, 
a  widower,  made  what  he  considered  anlt* 
able  provision  for  O.  and  H.,  his  only  (^U- 
dren.  He  dearly  expressed  his  purpose  that 
tbe  remainder  of  his  estate  should  not  vest 
In  them,  bat  should  vest  In  their  cblldr^i 
"when  tbe  youngest  of  said  children  shall 
arrive  at  the  age  of  forty  years."  If  he  had 
said  "when  the  youngest  Of  said  children 
shall  arrive  at  the  age  of  twenty-one  years," 
the  validity  of  the  devise  to  them  would  not 
liave  been  questioned.  H.  contends  that  the 
remainder  may  not  vest  within  a  period  pre- 
scribed by  law;  that  tbe  devise  Is  void  for 
remoteness;  and  that  the  remainder  vested 
in  G.  and  H.  at  tbe  testator's  death,  as  in- 
testate property.  It  is  not  now  necessary 
to  determine  the  legal  possibility  of  know- 
ing, durln;;  the  lives  of  C.  and  H.  <0ra7, 
Perp.  {  215),  who  will  be  the  youngest  of 
their  children.  Without  considering  that 
question,  it  Is  assumed  that  during  the  lives 
of  O.  and  H.  the  remainder  will  not  vest  In 
their  issue.  A  dominant  idea  of  the  resid- 
uary daiise  and  of  the  whole  will  is  that 
the  testator's  grandchildren  shnll  have  the 
bulk  of  his  estate.  Not  less  dominant  or  less 
manifest  is  his  determination  that  C.  and 
H.  shall  not  have  it  His  intent  would  not 
have  been  plainer  If  he  had  inserted  a  decla- 
ration that  the  grandchildren's  remainder 


should  not  be  transferred  from  tbem  to  C 
and  H.  by  Judicial  constmrtJon.  T*hc*qnp«- 
tlon  Is  whether  his  at^intment  of  tbe  tlio-? 
of  vesting  in  the  grandchildren  Is  whotiv  or 
partially  void  for  remoteness  becaose  b" 
said  "forty"  instead  of  "twMity-one.*'  ts-l 
whether  his  inability  to  postpotae  tbe  veetfor 
as  long  as  he  wished  Is  a  reason  why  (b> 
property  should  not  go  to  those  to  whom  br 
gave  it  Gould  he  suspend  the  grandckit- 
dren's  ownership  beyond  the  time  wit^-i 
the  youngest  of  them  would  arrlTe  at  Uie 
age  of  21  years?  If  be  could  not,  iv^ 
tbelr  title  fall?  He  wiUed  that  the  remsLo 
der  should  be  theirs.  When  It  should  bv 
theirs  was  another  point  for  him  to  decid* 
Upou  consideration  of  such  matters  of  law 
and  fact  as  were  within  his  knowledge,  bf 
chose  the  time  when  the  youngest  would  b* 
40  years  old.  He  did  not  know  tbst.  on  » 
Jndtdal  view  of  public  policy,  tbey  slioulil 
have  it  19  years  sooner.  Is  this  a  ground  or 
which  it  can  be  held  that  they  sball  le* 
have  It  at  all?  There  is  no  evldeoce,  dimt 
or  inferential,  and  no  reason  to  brieve,  tha*. 
the  testator  r^rded  bis  grasdcfaUdrra'i 
title  as  Inseparably  connected  with  his  s^ 
poIntmMkt  of  the  time  of  vesting,  or  as  rPFt- 
ing  upon  the  validity  of  that  appolntneat. 
In  his  mind,  the  main  point  evidently 
the  extent  to  wtildi  he  dlslnhertted  C.  and 
H.,  and  put  tbelr  Children  in  tbelr  plaiv*. 
The  time  when  the  pn^rty,  oftar  support- 
ing the  first  generation  of  bis  batrs,  shoaM 
pass  to  the  second,  must  have  ueen.  In  bis 
estimation,  a  matter  of  less  iMmseqaenre. 
His  understanding  Is  a  question  of  probabil- 
ity. Rice  v.  Society,  56  N.  H.  101,  197.  IW. 
208.  It  Is  not  probable  that  be  understood 
tbe  tihange  he  made  in  tlie  nataral  and  le^l 
order  of  succesrion  would  depend  upon  tbe 
property's  being  withheld  from  the  gnnl- 
children  19  years  after  tbe  youngest  cani« 
of  age.  Tbe  will,  made  In  1S82,  bears  maito 
of  deliberation.  It  cannot  be  assumed  that 
tbe  testator  ever  foi^t  the  drcumstanm 
of  his  family,  or  his  reasons  for  making  a 
will.  His  deliberation  would  not  be  likelv 
to  cease  In  1882.  In  1886  he  added  twn 
codicils,  increasing  the  provision  for  C.  an^ 
U.,  bat  making  bo  change  that  affects  thf 
present  inquiry.  Tbe  will  be  had  made,  an^ 
bis  reasons  for  making  it,  were  still  in  bt^ 
mind.  He  died  In  1887.  At  that  time  hip 
only  daughter,  C.,  was  about  45  years  old 
sad  unmarried.  His  only  son,  H.,  wa? 
years  old,  bad  been  married  IS  years.  sH 
had  5  children,  and  his  wife  was  32  ycsTv 
old.  There  might  be  a  fallnre  of  Isane.  ani 
the  remainder  might  go  to  collateral  h^:* 
The  testator  acted  upon  the  presumption  tbst 
there  would  not  be  an  early  failiire  of  Iwt*^. 
and  that  tbe  remainder  would  go  to  his  de- 
scendants. He  bad  reason  to  expect.  AD<i 
the  provision  for  the  ediKatlon  of  gnuidchn- 
dren  shows  he  did  exjwct,  bis  only  Iswv. 
after  tbe  death  of  O.  and  H.,  would  be  the 
li>»ue  of  H.  The  care  with  wUcb  he  st«<lk-d 
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the  iDtorents  of  both  generations  is  eTlnced 
br  the  elaborate  details  of  the  will  and  codi- 
cils, and  the  nattmU  anxiety  of  a  pereon  In 
his  situation.  Wtaaterer  doubts  may  be  en- 
tertained of  the  wisdom  of  his  conchislonfl. 
they  were  presnmably  reached  and  held  upon 
all  the  palnstaklntr  be  was  capable  of  In 
weighing  the  evidence  of  his  duty.  After 
years  of  (^jservatlon  and  reflection,  his  tii>< 
changed  Jadgm«it  was  that  the  welfare  of 
his  Issne  required  an  absolnte  provision  for 
the  comfort  of  O.  and  H.  diuring  their  Uvea, 
a  conditional  appropriation  of  930,000  for  H., 
other  special  appropriations  (Indndlng  one 
for  education),  and  a  devise  ot  the  remainder 
to  the  grandchUdrm.  In  this  manner  and 
to  this  extent,  he  was  convinced  it  was  his 
duty  to  modify  the  operation  of  the  statn- 
tory  rule  of  dlstrlbotlon.  His  exerdse  of 
testamentary  power  to  tbls  end  was  his 
primary  and  teading  poipose.  He  looked 
upon  tl>e  postponement  of  the  grandcbil- 
dran's  title  19  years  after  the  youngest  came 
of  age  as  comparatively  unimportant  Tak- 
ing bis  view  qf  the  condition  and  proiq)eets 
of  his  children  and  grandchllden,  as  that 
view  in  disclosed  in  ttie  will,  and  considering 
his  manifest  reasons  for  disposing  of  his 
property  as  he  did,  Uiere  la  no  doubt  on  the 
iiuestlon  f>f  what  la  called  primary  and  sec- 
ondary, or  geiMral  and  particular,  Intoit. 

The  Justice  and  necessity  of  withholding 
the  control  of  Us  estate  tnm  G.  and  and  | 
settling  nearly  the  whfde  of  It  In  tmst  for 
their  beneht  and  the  bmeflt  of  tbelr  chtt- 
dren.  Is  a  question  on  which  there  is  no  ap- 
peal from  bis  decision.  He  may  have  had 
reason  to  fear  that,  without  such  a  settle- 
ment, the  sopport  of  O.  and  H.  and  thedr 
children  would  soon  become  a  public  charge. 
Root  T.  Stoyvesant  18  Wend.  276.  809,  310. 
The  l^islatDie  bad  authorised  bim  to  guard 
his  Issue  end  tbe  public  against  that  mis- 
foriune.  and  had  not  fixed  a  time  beyond 
which  an  estate  ooOld  not  be  vested  by  an 
executory  devise.  "A  great  proportion  of 
the  mlfls  and  maxims  which  constltnte  tbe 
immense  code  of  the  common  law  •  *  * 
was  the  appUcation  of  the  dictates  of  natural 
Justice  and  of  cnttlvated  reasmi  to  particular 
cases."  1  Kent,  Comm.  471.  *^e  common 
law  consists  of  a  few  broad  and  comprehen- 
sive prlndples,  founded  on  rrason,  natural 
Justice,  and  enUgfatened  public  policy.  •  *  • 
It  has  its  foundations  in  the  principles  of 
e(|ulty,  natural  juatlce,  and  that  general 
convenienoe  which  is  public  pcAIcy."  Norway 
I'lalns  Oa  r.  Boston  &  U.  R.  Co..  l  Oray,  283. 
2117,  26&  "It  Is  tbe  great  merit  ot  the  com- 
mon law  tiiat  It  is  founded  upon  a  compa- 
ratively few  bcoad,  graeral  prlm^ples  of 
Jasdoe,  fitness,  and  expediency.**  Omn.  t. 
Temple^  14  Gray,  60,  74;  Jones  v.  Bandall, 
Cowp.  S7,  89.  In  tbe  absence  of  statutory 
regulation,  the  InaUlt^  of  a  testator  or 
Rrantor  to  snapeod  the  vesting  of  a  legal  or 
Hiuitable  title  for  an  unreasonable  time  Is 
a  portion  ct  a  mass  of  common  law  that 


consists  of  what  Is  judicially  recognised  a» 
convenient,  expedient,  and  required  by  tta« 
common  welfare.  A  requirement  that  title* 
shall  vest  In  a  reaeonable  time  la  readily 
accepted  aa  a  rule  dictated  by  public  inter- 
ests, dear  enot^h  and  sttong  enough  to  de- 
termine putdie  p<dtcy,  and  to  be  dnsscd  wltb 
moral  right  as  evidence  ot  law.  The  rule 
against  perpetuities  and  unreasonable  re- 
moteness "was  created  to  effect  a  gen«^ 
eud  of  public  policy,  and  ttawe  is  no  reasoD 
In  history  or  policy  why  all  future  Interesta 
should  not  fiaU  within  it"  Gray,  Petp.  » 
298;  Wood  v.  Orlffln,  46  N.  H.  2S0.  235. 
"The  necessi^  of  Imposing  some  restraint 
on  tbe  power  of  postponing  the  acqulfdtloih 
of  the  absolute  Interest  In  or  dominion  over 
property  will  be  obvious   If  we  consider 

*  *  *  what  would  be  the  state  of  a  com- 
munity In  which  a  consldoable  |HY>portloi» 
of  the  land  and  capital  was  locked  up. 

*  *  *  Such  a  state  of  things  would  be  ut- 
terly Inconsistent  irith  national  prosperity; 
and  those  restrictions  which  were  Intended) 
by  the  dcmors  to  guard  the  objects'  of  their 
bounty  against  the  eifects  of  tbdr  own  im- 
providence, or  originated  in  more  excc^onal 
motives,  would  be  baneful  to  all.  Perhapa 
these  restrictions  most  frequently  mnrlng- 
from  the  desire  to  exert  a  posthumous  con- 
trol over  that  wbteh  can  be  no  longer  en- 
joyed." 1  Jarm.  WUls,  250,  261.  "On  the- 
same  reason  with  bonds  and  conti«cts  In 
restraint  of  trade  stand  perpetuities,  at- 
tempts to  create  whldi  are  never  pennlttetf 
by  tbe  law  to  succeed,  on  account  of  tbe- 
tendency  of  such  limitations  to  paralyse 
trade  by  shackling  pn^riy  and  preventing 
Its  free  circulation  for  the  puipoees  of  com- 
merce. •  •  •  This  doctrine  of  'perpetiii- 
Ues,*  as  It  Is  called,  is  of  comparatively 
modem  introduction.  Its  objects  were,  bi> 
deed,  at  a  very  ancient  period  of  EngUMh 
law,  in  some  degree  accomplished  by  a 
maxim  v  *  *  tliat  property  has  cmtaln 
la  separable  tnddents,  among  which  Is  tbe 
right  of  aUenIng  It."  1  Smith,  I^d.  Cas. 
ISSd.  **If  a  feoffment  be  made  nptm  this 
condition,  that  the  feoffee  «hall  not  alien  the- 
land  to  any,  this  condition  is  void."  LItt. 
Ten.  I  seO.  "And  the  like  law  Is  of  a  de- 
vise In  fee  upon  condition  that  the  devisee*- 
shall  not  alien.  The  ctrndltlon  Is  voM.  •  •  * 
And  so  it  Is  if  a  man  be  possessed  of  a 
lease  for  years,  or  of  a  horse,  or  of  any  other 
chattel,  real  or  personal,  and  give  or  sell 
his  whole  interest  or  invperty  therein  upon 
condition  that  the  donee  en*  vendee  shall  not 
alien  the  same,  the  same  Is  roM,  because 
his  whole  Interest  and  property  Is  out  of  him, 
so  as  he  hath  no  posslbtllty  of  a  rerwter, 
and  It  is  against  trade  and  traflSc,  and  bar^ 
gaining  and  contncttng  between  man  and 
man."  Go.  Utt  223a;  Gray,  Rest  Allen,  i 
279.  "lliese  executory  devises  •  •  *  have 
some  of  the  inconveniences  of  estates  tail, 
as  they  lock  the  property  up  during  the  pe- 
riod that  the  contingency  may  happen,  with-. 
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oat  any  power  of  alienntloa.  •  ♦  •  This 
operation  of  execntory  devises,  or.  In  other 
words,  of  conttugent  estates  created  by  will, 
tended  to  fetter  real  estates  by  a  species  of 
perpetuity,  and  prevent  them  from  circulat- 
ing from  owner  to  owner,  as  the  ends  of 
commerce  or  the  exigencies  and  wants  of 
families  might  require.  The  courts  of  Jus- 
tice have  therefore  wisely  and  steadily  de- 
termined that  they  would  not  permit  these 
executory  devises  to  tie  up  property  beyond 
a  moderate  and  reasonable  period."  Ander- 
son V.  Jackson,  IS  Johns.  382,  898,  398. 

"The  history  of  executory  devises  presenta 
an  Interesting  view  of  the  stable  policy  of 
the  English  common  law,  which  abhorred 
perpetuities,  and  the  determined  spirit  of 
the  courts  of  Justice  .to  uphold  that  policy, 
and  keep  property  free  from  the  fetters  of 
entailments,  under  whatever  modification  or 
form  they  might  assume.  Perpetuities,  as 
applied  to  real  estates,  were  conducive  to 
the  power  and  grandeur  of  ancient  famllleB. 
and  gratifying  to  the  pride  of  the  aristocra- 
cy; but  they  were  extremely  disrelished  by 
the  nation  at  large,  as  being  Inconsistent 
with  the  free  and  imfettered  enjoyment  of 
]>r(jperty.  The  reluctant  spirit  of  English 
liberty,*  said  Lord  Northlngton,  'would  not 
submit  to  the  statute  of  entails;  and  West- 
minster Hall,  Hiding  with  llbei'ty,  found 
means  to  evade  It.'  Common  recoveries 
were  Intix>duced  to  bar  estates  tall;  and 
tlien,  on  the  other  hand,  prorlsoa  and  condi- 
tions not  to  alien  •  *  •  were  Inti-o- 
duced  to  recall  perpetuities.  The  courts  of 
law  would  not  allow  any  such  restraints 

*  •  •  to  be  valid.  *  ♦  *  Executory 
limitations  were  next  resorted  to,  that  men 
might  attain  the  same  object.  •  «  * 
This  species  of  limitation  *  •  «  was 
slowly  and  cautiously  admitted,  prior  to  the 
leading  case  of  Pells  v.  Brown"  (1G20)  Gro. 
Jac.  590,  which  "established  the  l^llty  of 
an  executory  devise  of  the  fee  upon  a  con- 
tingency not  exceeding  one  life,  and  that  It 
could  not  be  barred  by  a  recovery.  •  •  • 
The  limita  of  an  exeeutwy  devise  were  grad- 
uaUy  eahirged.  •  •  ♦  In  1738  •  •  ♦ 
the  addition  of  twenty-one  years  to  a  life 
or  lives  III  being  was  held  to  be  admissible. 

*  *  *  A  devise  of  lands  In  fee  to  such 
unborn  son  of  a  feme  covert  as  should  first 
attain  the  age  of  twenty-one  was  held  to  be 
good;  for  the  utmost  length  of  time  that 
could  happm  before  the  estate  would  vest 
was  the  life  of  the  mother,  and  the  subse- 
quent Infancy  of  the  son.  •  •  •  When 
an  executory  devise  Is  duly  created,  It  is  a 
species  of  entailed  estate."  4  Kent,  Comm. 
204.  2^,  2G7.  270.  "All  these  perpetuities  [of 
entalliueut]  were  against  the  reason  and  pol- 
icy of  the  common  law;  for  at  common  law 
all  Inheritances  were  fee  simple.  •  •  •  The 
true  policy  and  nie  of  the  common  law  In 
tills  point  was  In  effect  overtbi-own  by  the 
statute  de  bonis  condltlonollbaa  made  anno 
13  Bdw.  I.,  which  evtabllshed  a  general  per- 


petuity by  act  of  parliament,  for  all  who  lia-1 
or  would  make  It,  by  force  whereof  all  tbe 
possessions  of  England  In  effect  were  entail' 
ed  accordingly,  which  was  the  occasloQ  aiHl 
cause  of  the  said  and  divers  other  ini»" 
chiefs."    Mildmay's  Case,  6  Coke.  4a  "it 
was  adjudged  by  Beresford  that  the  Issues 
In  tall  should  not  alien  no  more  than  tbej 
to  whom  the  land  was  given,  and  that  wa» 
the  Intent  of  the  makers  of  this  act"  2 
Inst.  336.    "The  nobility.  In  order  to  per- 
petuate their  possessions  tn  their  own  fam- 
ilies, procured  the  statute    •    •    •    to  be 
made."    By  allowing  estntes  to  be  entailed, 
the  law  "made  It  Impoifslble  to  diminish  tbe 
pro[>erty  of  the  great  families,  and  itt  tbe 
same  time  left  them  all  means  of  Increise 
and  acquisition.    •    *    «    The  Impossibili- 
ty of  obtaining  a  legislative  repeal  of  tte 
statute  de  douls  induced  the  Judges  to  adopt 
various  modes  of  evading  Its  effects,  and  of 
enabling  tenants  In  tall  to  charge  or  alifo 
their  estates."    1  Cruise,  Dig.  77,  78,  101. 
102.    "The  Inconvenience  of  these  fcttcreil 
Inheritances  Is  as  strongly  de8<;rlbed,  and  tbe 
p<dlcy  of  th«n  as  plainly  condemned.  In  thr 
writings  of  Lord  Bacon  and  Lord  Coke  s' 
by  subsequent  authors,  and  the  true  policj- 
of  the  common  law  Is  deemed  to  have  been 
overthrown  by  the  statute  de  donls.  estab- 
lishing those  perpetuities.   Attempts  were 
frequently  made  in  parliament  to  get  tid  of 
th^,  bnt  the  bills  introduced  for  that  pur- 
pose   •    •    •    were  uniformly  rejected  bj 
the  feudal  aristocracy,  because  estates  toil 
were  not  liable  to  forfeiture  for  treason  nr 
felony,  nor  chargeable  with  tbe  debts  of  the 
ancestor,  nor  bound  by  alienation.  Tber 
were  very  conducive  to  the  security  and 
power  of  the  great  landed  proprietors  and 
their  families,  but  very  injurious  to  the  in- 
dustry and  commerce  of  the  nation.    It  was 
not  until  Taltarum's  Case,  12  Bdw.  IV.  that 
relief  was  obtained  against  this  great  na- 
tional grievance,  and  It  was  given  by  a 
bold  and  unexampled  stretch  of  the  power 
of  Judicial  legislation.  The  Judges,  upon  con- 
sultation, resolved  that  an  estate  tall  migbt 
be  cut  off  and  barred  by  a  common  recover7. 
*    *    *    The  desire  to  preserve  and  per- 
petuate family  influence  and  proper^  Is 
very    prevalent    with    mankind.    •    •  • 
If  tbe  doctrine  of  entails  be  calculated  to 
stimulate  exertion  and  economy,  by  the  hope 
of  placing  the  fruits  of  talent  and  Industir 
In  the  possession  of  a  long  line  of  lineal  d^ 
BcendantR,  undisturbed  by  their  folly  or  ex- 
travagaiu-e.  It  has  a  tendency,  on  the  other 
hand,  to  destivy  the  excitement  to  action  In 
tbe  Issue  In  tall,  and  to  leave  an  accumu- 
lated mass  of  property  In  the  hands  of  the 
Idle  and  the  vicious.    Dr.  Smith  Insisted, 
from  actual  observation,  that  entailments 
were  unfavorable  to  agricultural  improve- 
ments.   *    *    •    Some  of  the  most  distin- 
guished of  the  Scotch  statesmen  and  Isw- 
yers  have  united  in  condemning  the  policy 
of  perpetiml  entails,  as  removing  a  Terjr  pow 
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erful  IncoitlTe  to  peraererlng  Induati^  and 
lioneRt  unbltlwa.  They  are  condeuined  as 
eQually  Inexpedient  and  oppresBlve^  •  •  • 
P^utallmoits  are  recommended  in  monarcbic- 
al  Kovemmmts  as  a  proteetton  to  the  power 
ancl  inflnence  of  tbe  landed  aristocracy;  tmt 
EUcb  a  policy  taaa  no  appllcatlrai  to  repub- 
lican estabUsbmeuts,  wtaere  weahb  does  not 
form  a  permanent  distinction,  and  nnder 
wltlcli  every  individual  of  erwy  family  has 
Uis  eqnal  rights,  and  ia  equally  Invited  by 
tbe  ffeniiu  of  the  instltntiona  to  depend  np- 
on  his  own  merit  and  exertions.  Hrery  tam- 
ily,  stripped  of  artificial  supports*  la  obliged, 
in  tlila  country,  to  repose  upon  Uie  Tlrtne 
of  Its  descendants  fbr  the  perpetuity  of  its 
fame."  4  Eea^  Comm.  18,  19,  20;  Andeov 
son      Jackson,  16  Johns.  882,  4^, 

TUe  act  of  pudlament  allowing  estates  tall 
to  exist  in  England  bad  no  effect  In  the 
colonies  as  a  statute,  and  did  not  become 
common  law  in  this  prorince  by  Implied 
adoption.    "Our  ancestors  brought  with 
tliem  only  each  parts  of  the  laws  of  Enp 
land  as  were  adapted  to  their  new  condi- 
tion, and,  we  may  add  as  quite  important, 
Kiicb  <mly  as  were  cmifoxmalde  to  their 
principles.  •   •   •   Not  only  In  regard  to 
the  common  law*  but  as  to  the  statutes  In 
foi-ve  at  the  time  of  their  settlement^  some 
parts  were  adopted,  some  entirely  r^ected, 
and  some  adopted  with  Important  modiflca* 
ttous.*'   1  BL  Oomm.  lOS,  Sborswood's  note; 
1  Kent,  Comm.  173;  Manufacturing  Co.  t. 
Koltertsott.  d«  N.  H.  1,  6,  7,  15,  17/  19,  2S 
Atl.  718;  State  t.  Saunders,  66  X.  H.  39, 
72.  78,  25  AU.  988;  In  re  Bicker,  66  N.  H. 
207.  220,  29  Atl.  600.   The  ancient  poUcy  of 
tlie  common  law  that  inheritances  should  bu 
routed,  alienable,  and  mifettered  was  the 
policy  of  the  New   Hampshire  colonlate. 
They  were  not  members  of  the  ruling  ctess 
who  Introduced  the  grieranee  of  perpetual 
entails.   The  statnte  de  dmils,  not  bdng 
conformable  to  their  princIi^eB  or  adapted 
to  their  Institutions  and  wants,  was  a  part 
of  a  great  body  of  law  from  which  they  lib- 
erated themseWes  by  migration.   fHie  act 
of  1837  (Ber.  St.  c.  12D.  S  1;  Id.  c.  340).  au- 
thorizing tenants  In  toll  to  convey  by  deed, 
was  declaratory  of  the  common  law  (Welles 
T.  Olcott,  Kirby,  118;  Chappcll  v.  Bi-ewster, 
Id.  176;  Hamilton  t.  Hempsted,  3  Day,  332), 
and  was  designed  to  remove  the  doubt  which 
naturaBy  existed  in  the  absence  of  explicit 
legislation  (Jewell  v.  Warner,  85  N.  H.  170, 
177,  180),  and  which  had  been  a  reason  for 
resorting  to  the  collusive  fiction  of  a  com- 
mon recovery  (2  BL  Comm.  337-3G1)  In  some 
conv^ances  of  New  Hampshire  land.  A 
rule  against  perpetuities,  applicable  to  en- 
tails and  the  creation  of  estates  at  future 
times  unreasonably  remote,  ia  a  doctrine  of 
tlie  common  law  that  "grows  out  of  the  sit- 
uation and  circumstances  of  the  people** 
(Brown  V.  Langdou,  Smith  [N.  H.]  178,  18^; 
!n  other  words,  out  of  that  general  con- 
veuience  which  Is  public  policy.   The  ques- 


tion of  policy  necessarily  relates  to  the  com- . 
mualty  whose  Intoreste  ore  concerned.  In 
IQQO  the  court  "held  that  an  executory  es- 
tate to  rise  within  the  compass  of  a  reason- 
aUe  Ume  Is  good;  that  20,  nay,  30,  years 
has  been  thought  a  reasonable  time.  So 
Is  the  compass  of  a  life  or  lives;  for,  let  the 
lives  be  never  so  many,  there  must  be  a  sui*- 
vlvor,  and  so  it  Is  bat  the  length  of  that  life 
(for  Twlsden  used  to  say  the  candles  were 
all  lighted  at  once);  but  they  were  not  for 
ffoiug  one  step  further,  because  these  llm- 
Itetions  make  estates  unalienable^  every  ex- 
ecutory devise  being  a  perpetuity  as  far  as 
It  goes,— that  is  to  say,  an  estate  unalioiable, 
though  sB  mankind  Join  In  the  conveyance." 
Scatterwood  v.  Bdge,  1  Salk.  229;  *'At  first 
it  was  held  tliat  the  coutlttgency  must  hap- 
pen within  the  compass  of  a  life  or  Uvea  in 
Ixdng,  or  a  reasonable  numbw  of  years.  At 
l«igth  it  was  amended  a  Uttte  further,  vis. 
to  a  chUd  ea  ventre  sa  mere  at  the  time  of 
the  father*s  deatb;  •  •  •  and  the  rule 
has,  in  mai^  instances,  beoi  extended  to 
21  years  after  the  death  of  a  person  in  be- 
ing.** OoodUUe  V.  Wood  a740)  WIBes.  211, 
213.  "The  uumbK'  of  contingencies  are  not 
matnial  if  they  are  all  to  happen  within  a 
life  in  b^ng,  or  a  reasonable  Ume  afta> 
wards.**  GuUlver  v.  WIckett,  1  Wlls.  106, 
107.  "The  only  question  is  whether  they 
are  to  happen  within  ,a  reasonable  time  or 
not*'  BuUer,  J.,  In  Thellusson  v.  Woodford, 
4  Yes.  227,  328.  "The  contingencies  ought 
to  be  such  as  may  happen  within  a  reason- 
able time;  as  within  one  or  more  life  or 
lives  In  being,  or  within  a  modei-ate  term  of 
years,  for  courts  of  justice  wlU  not  indulge 
even  wUls  so  as  to  create  a  pwpetulty,  which 
the  law  abhors,  because  by  perpetuities  (or 
the  settlement  of  an  Interest  which  shall  go 
In  the  succession  prescribed  without  any 
power  of  alienation)  estates  are  made  Inca- 
pable of  answralng  those  ends  of  social  com- 
m«ce,  and  providing  for  the  sndden  con- 
tingencies of  printe  life,  for  which  proper- 
ty was  'at  first  established."  2  Bl.  Comm. 
ITS,  174.  "Such  conttngeney  must  happen 
within  a  short  space  of  ttme,  such  aa  a  life 
In  being  or  some  few  years  after;  other- 
wise It  would  be  in  a  testator's  power  to 
limit  an  estate  unalienable  for  generatlDns 
to  come,— A  power  which  the  law  vary  wise- 
ly denies  to  every  man,  as  the  erertitm  of  It 
would  tend  to  render  propei'ty  In  great  meas- 
ure useless  to  the  general  purposes  and  calls 
of  a  couimerclal  society."  Feame,  Rem. 
314,  315.  "The  object  of  the  rule  against 
perpetuities  was  to  prevent  property's  being 
tied  up  for  a  longer  time  than  was  denned 
reasonable,  so  that  It  could  not  be  alienated 
absolutely  by  the  owners.'*  14  Am.  Law 
Bev.  237.  **Ttae  object  of  the  rule  against 
perpetuities  cannot  be  simply  to  prevent  the 
tying  up  a  lurticular  parcel  of  hind,  or  oth- 
er specific  thing,  as  would  se«n  from  the 
langunge  of  many  of  the  books;  *  •  • 
for  it  is  applied  to  a  legacy  of  money,  and 
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also  wbon  tbe  trustees  •  •  •  have  pow- 
er to  change  tbe  inv^tment.  In  sucL  cases 
DO  apecUtc  propertr  1b  rendered  inalienable. 

*  •  •  A  perpetolty  of  this  sort  Is  neces- 
aarUy  created  when  a  fund  la  deToted  to  a 
charltr  absolatel7.  Even  if  vpeclflc  proper- 
ty is  not  rendered  Inalienable,  tbe  proceeds 
of  the  fund  can  only  be  applied  In  one  way 
forever."  4  Kent,  €!omm.  283,  note  by 
Holmes.  "It  has  been  •  •  *  aald  that.  If 
future  Interests  can  be  alienated  or  i-eleased, 
they  cannot  be  too  remote,  and  that  the 
rule  against  perpetuities  is  aimed  only  at 
Bucn  limitations  aa  tie  up  property  and  take 
it  absolutely  out  of  commerce.  *  *  • 
The  rule  applies  to  cases  where  there  Is  no 
tying  up  of  property.  For  instance,  suppose 
real  and  personal  property  are  given  to 
trustees  and  their  heirs,  with  full  power  of 
changing  investments,  bnt  upon  trusts  which 
may  arise  more  than  twenty-one  years  after 
lives  in  being;  such  trusts  are  void,  yet  no 
property  Is  tied  up.  But,  further,  condition- 
al limitations  may  be  bad  for  remoteness, 
though  they  are  releasable  or  alienable. 

*  •  •  Tbe  true  object  of  the  rule  against 
perpetuities  is  to  prevent  the  creation  of  in- 
terests on  remote  contingencies.  Its  effect 
in  removing  restrictions  on  the  Immediate 
conveyance  of  property  Is  only  an  incident 

*  *  *  It  Is  not  tbe  alienability  of  an  in- 
tei-est  dependwt  on,  a  remote  contingency, 
but  its  utterly  uncertain  value,  which  fur- 
nished the  snfficloit  Justlflcation,  if  It  was 
not  the  original  ground,  of  the  rule  against 
perpetuities.  If  there  is  a  gift  over  of 
an  estate  on  a  remote  contingency,  the  mar- 
liet  value  of  the  interest  of  the  present  own- 
er will  be  greatly  reduced,  while  the  execu- 
tory gift  will  sell  for  very  little;  or,  in  other 
words,  the  value  of  the  present  Interest  plus 
the  value  of  the  executwy  gift  will  fall 
far  short  of  what  would  be  the  value  of  the 
property  If  there  were  no  executory  Inter- 
est" Qtsj,  Perp.  tt  268.  269,  140,  141,  159, 
23G,  241. 

The  alienable  character  of  property  is  not 
nsually  undovtood  la  a  sense  large  enough 
to  bring  a  case  of  this  kind  (a  trust  with  full 
power  of  changing  investments)  within  the 
operation  of  tbe  rule  against  remoteness. 
The  reasons  of  the  rule  are  not  fully  stated 
in  the  authorities.  Its  application  may  re- 
quire a  wide  view  of  public  policy,  including 
tbe  legal  nature  and  design  of  propmy,  the 
reasonable  extent  of  an  owner's  posthumous 
control,  and  the  economic  and  moral  effects 
of  realty  and  personalty  being  largely  held  In 
trusts  of  long  duration  for  mere  accumula- 
tion, or  for  putposes  of  oitallment.  Divers 
evils  could  be  materially  increased  and  un- 
duly perpetuated  if  the  law  allowed  long- 
continued  accumulations  of  estates  In  trust 
for  future  private  use,  or  appropriations  to 
maintain  grantees  m  legatees,  and  their 
heirs,  forever  or  for  many  generations,  with- 
out effort  or  care  aa  their  part,  and  without 
ability  to  waste  or  lose  the  capital  'devoted 


to  their  support.    "The  most  uniT^wl  sal 
effectual  way  of  abandoning  property  is 
tbe  death  of  the  occupant,  when,  both  tL.- 
actual  possession  and  Intention  of  kf^i  ir.* 
possession  ceasing,  the  property  wlifch 
founded  upon  such  possessicm  and  iDtenti  a 
ought  also  to  cease,  of  course;  tor,  naturaCr 
speaking,  the  instant  a  man  ceases  to 
he  ceases  to  have  any  dominion;  else,  if  Li- 
had  a  right  to  dispose  of  his  acquisitions  f>3^ 
moment  beyond  his  life,  he  would  also  bar- 
a  right  to  direct  their  disposal  for  a  miJH^c 
of  ages  after  him,  which  wotUd  be  blzbV 
absurd  and  inconvenient   All  property  mn^- 
therefore  cease  upon  death,  considering  mtz 
as  absolute  individuals,   and  UDConnerted 
with  civil  society."   2  Bl.  Oomm.  10.  Wtit- 
ever  may  have  been  the  origin  of  proprierarr 
rights,  tbe  power  of  granton  and  teeta'crs 
to  control  the  tenure^  possesslMi,  ose,  an-'. 
alienation  of  property  after  It  ceases  to  I* 
theirs  Is  one  of  the  subjects  on  wfai<4]  t1» 
interests  of  society  are  sufQciently  dear  azfl 
strong  to  be  evidence  of  common  law.  Ej 
that  law  an  owner's  Imposition  «t  unreason- 
able restrictions  upon  tiie  legal  and  eq[aitab:e 
titles  of  his  successors  Is  not  one  of  the 
rights  of  wbicb  property  consists;  and  tb« 
oommon-law  elements  of  ovrnershfp  arc  ik-i 
extinguished  by  a  statute  conferring  or  rt^nv 
lattng  tbe  power  of  alienation  trj  deed  or 
wUL   An  inability  to  postpone  the  vesting  r>f 
an  estate  for  an  unreasonable  time  is  oue  (< 
many  Instances  of  a  proprietor's  loss  of  con- 
trol when  he  parts  with  his  title.   The  mle 
against  remoteness  is  not  a  detadied  doc- 
trine, but  a  broader  principle,  applied  to  tV 
creation  of  remote  Interests.   "Tlie  policy  of 
the  law,  where  a  man  dies  leaving  an  iofnn: 
son,  restrains  alienation  until  such  Infant  at- 
tains twenty-one;  and,  as  such  infant  mar 
not  be  bom  until  nine  or  ten  months  or  pt-r 
haps  a  further  period  after  tbe  death  of  ir$ 
father,  the  power  of  alienation  is,  of  conrw. 
suspended  during  that  period;  and,  as  tt^ 
law  Imposes  such  suspension  of  the  povrer  of 
alienation  on  the  infant,  so  It  will  permit 
such  suspense  by  the  owner  for  a  like  peri<^ 
for,  whethw  it  arises  from  tbe  act  of  the  law 
or  of      party,  the  effect  will  be  tbe  sam^*  ici 
relation  to  the  Interest  of  the  public  In  pmr~ 
erty,  which  is  what  is  c<mBulted  In  tbe  doc- 
trine of  perpetuities."    Feame,  Rem.  321. 
Powell's  note;  2  Feame,  Rem.  (4th  Ed.>  p. 
118.    "Estates  may  be  nnalienable  for  lire? 
in  being  and  twenty-one  years,  merdy  be- 
!  cause  a  life  may  be  an  infant  or  ^  ventre 
mere."  Arden,  M.  R.,  in  Thellusson  v.  "WotyV 
ford  a799)  4  Ves.  227,  337.   "The  estnWiPb^j 
length  of  time  during  which  the  vesting  nuy 
be  suspended  Is  during  a  life  or  lives  in  Iv- 
ing,  tbe  period  of  gestation,  and  the  Iufai]<T 
of  such  posthumous  child."  Macdooald,  C- 
B.,  delivering  the  opinion  of  the  Judges  In 
Thellusson  v.  Woodford,  11  Ves.  112,  143: 
Id.,  (1603)  1  Bo*  &  P.  fN.  R.)  357.  .TSJ 
"That  rather  implies  that  he  thought  the  rule 
was  confined  to  cases  of  minority.*'  Bayley, 
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B.,  aellTerIng  flie  opinion  of  the  Jodgea  In 
C*adeU  t.  Palmer.  10  Blng.  140,  145;  Id. 
11833)  1  Clark  ft  F.  872.  "Tbe  twenty-one 
years  are  Introduced  to  prorlde  ffir  the  mi- 
uority  of  a  child  bom,  and  a  few  mcmtha  are 
allo-wed  to  let  In  a  poBthnmooe  child."  Haw- 
ley  -v.  NorUuuupttHi,  8  Maes.  8,  88;  Gray, 
Perp.  H  171.  176.  "Upon  the  IntrodncUon  of 
executorjr  derlsee,  *  •  *  care  was  taken 
that  tbe  iwoperty  which  was  the  subject  of 
tbem  should  not  be  tied  up  bejond  a  reaaoop 
able  time.  •  •  *  The  eaeea  of  Uojd  t. 
Carew.  fiOiow.  ParL  Caa  187.  In  Uie  year 
160a.  and  Marks  t.  Marks,  10  Mod.  4ia  in 
the  year  1719,  established  the  point  that  for 
certain  puiposes  such  time  as,  with  reference 
to  those  purposes,  might  be  deemed  reason- 
able b^ond  a  Ufe  w  llres  In  being,  might 
be  cdlowed.  Tbe  porpose  In  each  of  Uiose 
cases  was  to  ^Te  a  third  peT8<ni  an  option, 
after  the  death  of  a  particular  toiant,  to 
purchase  the  estate;  and  twdre  months  In 
the  first  case,  and  ^ree  months  In  the  other, 
-were  b«M  a  reasonable  time  for  that  poipuse. 
Xliese  cases  *  *  *  do  not  necessarily  war- 
rant an  Inference  that  a  terai  of  twenty-one 
years,  for  wMcb  no  specliU  or  reasonable 
parpoee  Is  assigned,  would  also  be  allowed. 

*  •  •  Taylor  t.  Blddall  (1977)  2  Mod.  288, 
is  the  first  Instance  we  hare  met  with  In 
the  books  in  which  so  great  an  excess  as 
twenty-one  years  after  a  Ufe  or  Ures  In  be- 
ins  was  allowed.  •  •  •  That,  howerer, 
was  a  case  of  Infancy,  and  It  was  on  ac- 
<Mmnt  of  that  Infancy  that  the  Testing  was 
postponed.  This  case  was  followed  by.  and 
was  the  foundation  of.  the  dedalon  In  8t»* 
pheos  T.  SteiAens  (1786)  Gas.  1Mb.  232. 

*  *  *  This,  alsc^  was  a  case  of  Infoncy. 
It  was  on  account  of  that  Infancy  that  the 
v-eating  of  tiie  estete  was  postponed.  *  •  • 
These  decisions,  therafm,  do  not  distinctly 
or  necessarily  establish  the  position  that  a 
term  in  gross  for  twoity-one  years,  without 
any  ref^vnce  to  Infancy,  after  a  llfS  or 
lives  In  esse,  will  be  good  by  way  of 
executory  devlee;  but  tiiere  Is  nothing  In 
tbem  necessarily  to  confine  It  to  cases 
of  Infancy.  •  *  •  The  limit  la  a  life  or 
Ures  in  being,  and  twenty-one  years  after- 
wards, without  reference  to  tbe  Infancy  of 
any  person  whatever.  This  •  •  •  will  not 
tie  up  the  alienation  an  unreasonable  length 
of  time."  Cadell  t.  Palmer,  10  Blng.  140^ 
142-144,  151;  Id.  (1833)  1  Clark  &  F.  372. 
In  the  same  case  it  was  held  that,  although 
a  period  of  21  years  can  be  allowed  without 
an  infant,  a  period  of  0  months  cannot  be 
allowed  without  gestation. 

The  devise  to  trustees  for  the  support  of 
the  testator's  children  during  their  lives,  re- 
mainder to  his  grandchildren  (bom  and  un- 
bora)  when  tte  youngest  Is  40  years  old,  is 
an  unreasonable  suspension  of  the  grand- 
childrcQ's  future  estate.  The  vesting  of 
their  remainder  cannot  be  postponed  beyond 
tbe  time  when  the  youngest  is  21.  Marston 
T.  Carter,  12  N.  H.  ISO.  102;   Dennett  r. 


Dennett,  40  N.  H.  498.  S03,  43  y.  H.  489.  SOI; 
Wood  V.  Griflin,  40  N.  H.  280,  234.  The 
number  at  Urm  in  bebig  that  may  be  desig- 
nated as  a  part  of  the  period  of  postpone- 
ment, and  the  power  of  including  the  lives 
of  persons  to  whom  no  Interest  la  giT«i,  imd 
adding  a  term  of  21  years  in  gross  without 
rtference  to  tlie  infancy  of  a  beneficiary 
(Gniy,  Perp.  H  171-190,  210-219.  223,  224; 
Lewis,  Perp.  ItlT),  are  opoi  questions  in  this 
Jurisdiction.  A  devise  to  trustees  for  ac- 
cumulation during  the  Urea  of  all  the  tes- 
tatnr's  descendants  living  at  his  death,  and 
21  years  more,  without  r^erttiee  to  a  case 
of  infancy,  and  then  to  his  most  wealthy 
heir  bearing  his  name,  would  require  an  ex- 
amination of  the  rea'sons  of  the  law.  and 
of  the  reasons  given  for  iba  jodgments 
dwed  in  such  cases  aa  Tbellusson  v.  Wood- 
ford. 1  Bos.  *  P.  (N.  B.)  857.  4  Tes.  227,  11 
Ves.  112,  and  Cadell  v.  Palmer,  before  cited. 
Ther^  are  many  SngUSh  rnlas  the  adoption 
of  which  Is  not  neecssaiy  here  to  prevent  a 
disturbance  of  titles;  and  Britton  v.  Turner. 
0  N.  H.  481,  486,  and  Hall  V.  CfaatCee,  14  N. 
U.  21S,  226-240.  are  precedenta  for  a  course 
that  may  be  taken  ou  any  subject  when  f(n> 
elgn  authorities  are  in  conflict  with  ^emen- 
tary  principle.  The  <^nlon  of  tbe  majority 
of  the  court  In  HaU  v.  Cbaftee  sustains  a  tes- 
tator's intention*  against  an  Bngllah  rule  of 
construction  In  the  application  «f  the  law 
ot  perpetuities.  In  Dnks  of  Norfolk's  Case, 
8  Oh.  Cas.  1,  86.  48,  Lord  Nottiiwham  was 
pressed  with  this  case:  "Suppose  a  contln- 
gmcy  which  most  take  effect,  if  at  all,  with- 
in one  hundred  years,  but  may  not  take  ef- 
fect any  sooner.  What  then?  Where  will 
yon  stop?"  "Where?"  he  answered.  "Why, 
everywhm,  where  there  Is  not  any  inoon- 
venlsnce.  •  *  *  You  may  limit  It  seems, 
upon  a  contingency  to  hapjien  In  a  llf& 
What  If  It  be  limited.  If  such  a  one  die  with- 
out issue  within  twenty-one  years  or  a  hun- 
dred years,  or  while  Westminster  Hall 
stands?  Where  will  you  stop.  If  you  do 
not  stop  here?  I  will  tell  you  where  t  will 
stop:  I  will  stop  wbwever  any  visible  in- 
convenience doth  appear."  Gray,  Perp.  1 
160.  Entails,  perpetoitles.  restraints  on  use 
(Foster  v.  Foster,  62  N.  H.  &S>  or  alienation, 
and  contracts  in  restraint  of  trade  ([1^] 
App.  Cas.  &35,  553,  554)  present  questions  of 
visible  Inconvenience,  generally  called  ques- 
tions of  public  policy,  In  the  decision  of 
which  it  may  be  necessary  to  conalda'  what 
Is  reasonable  and  expedient. 

The  feudal  doctrine  of  forfeltoie  for  and 
by  a  conveyance  of  a  larger  interest  than 
the  grantor  has  Is  no  pai-t  of  our  common 
law.  Fletcher  v.  Chamberlln,  61  N.  H.  433, 
483,  484.  A  tease  for  40  years,  made  under 
a  power  to  lease  for  21  yeaia.  is  good  for  21. 
Alexander  v.*  Alexander,  2  Yea.  Sr.  044.  Un- 
der a  statute  restricting  to  a  term  not  ex- 
ceeding 21  years  tlie  time  for  which  a  ten- 
ant for  life  can  be  empowered  to  lease,  a 
testamentai'y  gift  to  a  tenant  for  life  of  a 
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power  to  tease  for  C3  years  Is  not  void.  If 
he  makes  a  lease  for  mem  tban  21  rears,  It 
is  void  for  the  excess,  and  no  more.  Nel- 
son, 0.  J.,  and  Bronson  and  Cowen,  JX,  In 
Root  T.  Stnyresant,  IS  Wend.  257.  273.  27&- 
277.  200.  281.  302,  S06.  307.  313.  "If  I  bad 
come  to  a  different  conclusion,**  says  Nel- 
son, a  J.,  "and  been  obliged  to  bold  the  pow- 
er to  lease  void,  stlU  I  could  not  concur  with 
the  court  below  In  broking  up  the  other 
Independent  portions  of  the  wUL  •  *  • 
The  chancellor  •  •  •  '  argues  that  the  geit 
eral  and  Important  Intent  of  the  testatw 
was  to  give  a  beneficial  estate  to  his  children 
In  preference  to  remoter  descendanta,  and 
that  the  loss  of  the  power  so  far  defeats 
this  Intent  that  the  will  cannot  consistently 
be  upheld.  But  it  must  not  be  forgott«i 
that  It  Is  at  least  equally  dear  that  the 
testator  did  not  intend  bis  children  should 
take  the  fee;  that  he  secured  to  their  chil- 
dren or  descendants.  For  aught  we.  can 
know,  he  had  good  reasons  for  thus  with- 
holding It  *  *  *  We  cannot  comprehend 
the  operations  of  the  mind  of  the  testator, 
and  hit  with  certainty  the  motive  that  led 
to  tills  proylsion.  The  nearest  approxima- 
tion to  be  made  is  by  considering  the  lan- 
guage  he  has  used;  and  *  *  *  I  am 

*  *  *  unable  to  say  that  the  intent  to 
give  the  power  to  lease  was  paramount  to 
that  which  operate  to  give  the  estate  for 
life,  or  tbat.  If  he  had  known  the  poww  to 
be  void,  he  would  have  given  the  fee.  On 
the  contrary,  the  peculiar  and  special  fea- 
ture of  the  will  appears  to  be  the  provision 
which  secures  beyond  contingency  the  estate 
to  the  descendants  of  his  children.  Tliat  is 
the  object  and  end  of  the  whole  will.  The 
life  estates,  the  power  of  appointment,  and 
the  remainders  over  in  default  are  all  In 
furtherance  of  this  design  and  agreeably  to 
the  rules  of  law.  Thus,  the  life  estetes  are 
an  Inseparable  part  of  the  scheme  of  this 
family  aetUement.  and  must  be  maintained 
to  carry  It  into  effect  If  I  must  take  the 
place  of  the  testator,  and  decide  for  him 
whethtf  he  would  give  up  the  power  to 
lease,  or  the  residue  of  the  will,  •  •  •  I 
must  say  he  would  have  yielded  the  former; 
that  the  disposition  of  the  residue  does  not 
necessarily  hang  upon  It"  "I  do  not  think 
we  ara  required  by  any  rule  of  construc- 
tion," says  Cowen,  J,,  in  the  same  case,  "to 
declare  that  a  power  which,  when  executed 
In  a  proper  way,  within  le^  llmlte,  would 
be  perfectly  valid.  Is  void  because  an  abor- 
ttre  attnnpt  may  be  made  under  it  to  create 
an  estate  so  remote  as  improperly  to  sus- 
pend alienation.  *  *  *  We  are  to  read 
this  will  just  as  if  the  testator  bad  incor- 
porated in  it  all  the  provisions  of  the  Re- 
vised Statutes  any  way  applicable,  and  then 
declared  that,  so  far  as  those  statutes  al- 
low, he  desired  his  will  might  prevail,  and 
tliat  it  should  be  void  In  those  respects  only 
wherein  they  declared  It  should  be  Invalid. 

*  •  *  In  AJexuider  v.  Alexander.  2  Yea. 


Sr.  644.  the  master  of  the  rolls  said:  'Sn^ 
pose  a  power  to  lease  for  twenty-one  yean, 
and  he  leases  for  forty;  that  shall  be  good 
for  the  twenty-one,  because  it  Is  a  compleu 
wecntiou  of  the  power,  and  It  appears  hov 
much  he  has  exceeded  It  If  tbe  conit  esa 
see  the  boundariea.  It  wlU  be  good  for  the 
aecution  of  the  power,  and  void  as  to  tbe 
excess.'  In  Thellusson  v.  WoodTord.  4  Vei. 
825,  Bullw,  J.,  followed  Lord  Talbot  whec 
be  dedared  that  in  the  case  of  wills  "tht 
method  of  the  courts  has  beoi  not  to  s« 
aside  the  intent  because  it  caooot  tate  effect 
BO  fully  as  the  testator  desired,  but  to  let 
It  work  as  far  as  it  can.'  •  •  •  These 
sound  views  hare  grown  into  a  maxim  ap- 
pUcable  to  almost  evety  UgBl  transactloiit 
'Valeat  quantum  valere  potest*  To  deeds, 
wills,  and  the  execution  of  powers  may  be 
added  Jndgm«ite,  awards,  and  all  «mtiact& 
releases,  and  dischargee.  *  •  *  'CtUe  non 
debet  per  Inutile  vltiarl.'  •  •  •  Suppose 
the  parenta  [of  the  testator's  grandchildmi] 
to  prove  insolvent  dlMipated,  or  extxavs- 
gant.  It  would  be  a  disgrace  to  the  law 
should  we  break  up  the  titles  of  tbese  inno- 
cent objecte  of  the  testator's  boonty,  aad 
put  them  to  the  hasard  of  final  loss  by  tn 
idle  slip  of  the  pen  In  the  creation  of  a  leas- 
ing power."  "Courts  lean  In  favor  of  tb« 
preservation  of  all  such  valid  parts  of  a  vUl 
as  can  be  separated  from  those  that  are  in- 
valid, without  defeating  the  general  lnt«u 
of  the  testator.  *  •  *  A  atngla  trust  cre- 
ated for  two  purposes,— one  lawful  and  tiie 
other  unlawful,— is  good  for  the  lawful  piu> 
pose,  although  void  tor  the  mdawfal  one." 
Harrison  v.  Harrison,  86  N.  T.  MS,  M7.  MS- 
"It  Is  difficult  to  discover  any  principle 
which  forbids  the  sustaining  of  the  een«al 
intent  of  tbe  testator  by  cutting^  <^  a  void 
trust  which  Is  separable  from  otbo'  valid 
trusts,  in  a  case  wh«%  the  trust  whl^  It 
defeated  Is  Independent  of  the  other  disposi- 
tions of  the  will,  and  subordinate  to  them, 
and  Is  not  an  essential  part  of  the  goienl 
scheme."  Manice  v.  Maulcew  43  N.  Y.  STCt. 
8S4.  This  Is  "merely  a  statment  In  another 
form  of  the  general  proposition  that  valid 
and  void  tnists.  when  independent  of  each 
other,  may  be  separated,  and  tbe  one  reject* 
ed  and  the  other  sustained."  Van  Schuyrer 
V.  Multord,  08  N.  Y.  426,  432.  "When  ser- 
eral  trusta  are  created,  and  they  are  inde- 
pendent of  each  other,  each  trust  complett 
in  Itself,  and  the  legal  can  be  separated  from 
the  Illegal,  and  c^held,  without  doing  Injuf- 
tice,  or  defeating  what  the  testatw  mifit 
In  the  emei^ency  be  presumed  to  wish,  tbt 
Illegal  tmst  may  be  cut  off,  and  the  iegA 
permitted  to  stand,  and  thus  tbe  IntentiM 
of  the  testator  be  effectuated  so  far  as  tbe 
law  will  permit"  Kennedy  v.  Hoy.  105  N. 
T.  1S4,  187,  13S,  U  N.  B.  300;  Undswood  r. 
Curtis.  127  N.  T.  628,  541,  642,  28  N.  BL  590. 
"Oourta  should  endeavor,  by  every  reasos- 
able  Intendment  and  by  a  liberal  constiw- 
tion,  to  sustain  a  testamentary  dlspodtioc  of 
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property,  when,  In  so  AoXng,  they  can  give 
actual  and  Juat  effect  to  the  testator's  pur* 
IKJse,  and  ralidate  at  least  the  main,  If  not 
tlie  trne^  part  of  a  testamentary  scheme, 
whlcli  contonplates  distinct  and  ser^ble 
acts."    Henderson  r.  Henderson.  118  N.  Y. 
1.  10,  20  N.  E.  S14.   "The  endeavor  is  to  find 
a  way  of  npholdlnff  the  wUl,  not  of  ln<eak- 
ing  It  down."  Greene  t.  Greene,  125  N.  T. 
rrfXS,  612,  20  N.  B.  739.   "It  Is  now  consid- 
ered to  he  the  settled  mle  of  law  In  New 
York  ttiat  the  will  of  a  testator  is  to  be  car- 
ried Into  effect  so  fitr  as  tiiat  Intention  is 
t^nusistent  with  the  rules  of  law;  that  al* 
tlioi^b  some  of  the  ohJects  for  which  a  trust 
is  created,  or  some  future  Intwests  limited 
upon  a  trust  estate  are  illegal  and  void, 
yet.  If  any  of  the  purposes  ot  the  trust  are 
valid,  tile  legal  title  vests  In  the  trustees 
durtns  the  contlanance  of  such  valid  ot^ects 
of  the  trust,  i^vlded  the  legal  be  not  so 
mixed  up  with  the  ille^^al  objects  of  the  trust 
tbat  one  cannot  be  sustained  without  giving 
effect  to  the  othw."   4  Kent,  Comm.  281, 
note  a. 

Withholding  the  remaindw  from  Barker's 
srraiidchUdren  b^ond  a  reasonable  time  ms 
not  the  sole  or  the  main  purpose  for  which 
be  devised  nearly  all  his  estate  to  trustees; 
and  hla  inability  to  postpone  the  grandchll- 
dren'a  title  lureosonably  does  not  invalidate 
tbe  trustees*  title,  nor  prevent  tb^  doing 
tbe  lawful  fiduciary  wo^  which  he  ordered 
tbem  to  da  The  graeral  devtee  in  trust 
vests  the  legal  estate  In  them  for  such  legal 
purposes  as  require  their  services.   It  is  a 
Sood  devise  fOr  the  valid  uses  (including  the 
interests,  absolute  and  conditional,  of  (X  and 
II.)  for  which  the  trustees  are  directed  to 
bold  the  proper^  during  the  lives  of  a  and 
B.    Greene  v.  Greene,  IK  N.  Y.  COS,  GIO, 
20  N.  B.  780.   During  their  Uvea  tbe  trust 
will  not  Infringe  any  rale  of  law.  Daring 
tbe  Intraded  continuance  of  the  trust  the 
testatiw  meant  the  remainder  should  vest  In 
no  one  but  tbe  trustees.  The  law  does  not 
^Ive  his  children  what  be  gave  his  grond- 
cblldren,  nor  give  his  grandchildren  what  he 
crave  his  children.  At  some  time  the  grand- 
cblldi«n  will  have  their  remainder.  If  his  ap- 
pointment of  the  time  when  It  is  to  pass  to 
tbem  from  the  trastees  were  a  mwe  nullity, 
tbe  consequence  would  be,  not  tbat  substan- 
,  tlally  the  whole  will  would  be  unnecessarily 
broken,  but  that  the  remainder  would  pass 
at  the  termination  of  the  life  Interests  of 
G.  and  H.  B^nd  that  time,  the  validity  of 
tbe  trust  depends  upon  the  QuesUfm  wheth- 
er on  this  point  the  wUl  Is  a  mere  nullity, 
or  whether  the  twtator**  intent  that  the  re- 
mainder shall  pass  at  a  period  more  dis- 
tant than  the  law  allows  Is  carried  into  ef- 
fect as  nearly  as  It  can  be;  that  Is,  at  the 
most  remote  legal  time.   In  Humboston  v. 
Humberston  (1716)  1  P.  Wma  832,  a  tes- 
tator "devised  his  estate  •  *  •  to  the 
Hrapers  Company  and  their  successors  in 
tms^  to  convey  tbe  premises  to  bis  godson 


Matthew  Humberston  for  life,  and  after- 
wards^ upon  tile  death  of  the  said  Matthew, 
to  his  first  son  for  life,  and  so  to  the  first 
son  of  that  first  son  for  life,  etc.,  and.  If  no 
issue  male  of  the  first  son,  then  to  the  sec- 
ond son  of  the  said  Matthew  Humtierston 
for  life,  and  so  to  his  first  son.  etc,  and.  in 
fftilnre  of  such  issue  of  Matthew,  then  to 
another  Matthew  Humberston  fOr  lif^  and 
to  his  fi»t  son  for  life,  ete-,  with  remainders 
over  to  vwy  many  of  the  Humberstons  (I 
think  about  fifty)  for  thehr  lives  successivtily, 
and  their  respective  sons,  when  bora,  for 
their  lives,  without  giving  an  estate  In  tail 
to  any  of  them,  or  making  any  disposition  of 
the  fee.  *  *  *  By  Lord  Ohoncellor  [Oow- 
per}:  Though  an  attempt  to  make  a  per- 
petuity for  successive  lives  be  vain,  yet,  so 
far  as  Is  consistent  with  the  rules  of  law. 
It  ought  to  be  complied  with,  and  tlierefore 
let  all  the  sons  of  these  sevwal  Humbei^ 
atons  that  are  already  bom  take  estates  for 
their  lives;  but,  where  the  limitation  is  to 
the  first  son  unborn,  there  the  limitation  to 
such  unborn  son  shall  be  in  tall  male.**  By 
"sons  •  *  •  already  born,"  "it  must  be 
assumed  that  the  court  intended  sons  born 
at  tbe  time  at  the  testator's  death.  •  •  « 
The  distinctive  diaracter  of  the  practice  of 
courts  of  equity,  In  carryli^  oat  executory 
trusts.  Is  the  giving  effect  to  them  as  far  as 
possllde  according  to  the  Intentions  of  their 
author."  Lewis,  Perp.  450,  461.  In  Hum- 
berston V.  Humberston,  "the  trust  was  ex- 
ecutory; and  In  those  cases  the  courts  adopt 
the  doctrine  of  cy  pres.  lliat  mode  of  con- 
struction la  InapjAlcable  where  *  *  *  the 
devisees  take  by  direct  devise  to  them- 
selves." Mortimer  v.  West,  2  Sim.  274,  282. 
"The  case  of  Humberston  v.  Humberston 
*  *  *  has  usually  been  considered  as  a 
leadli^  aathority  for  tbe  doctrine"  ot  cy 
pres.  "The  trust,  boweva>,  being  executory, 
the  court  was  authorised  to  mold  the  lim- 
itations so  as  to  Mng  them  within  the  es- 
tablished limits,  independently  of  the  doc- 
trine in  question."  1  Jarm.  WUU  <4th  Ed.) 
298,  note  1.  When  the  construction  is  cy 
pres,  nothing  is  gained  by  giving  it  some 
otiier  name.   "In  Porfitt  v.  Hember,  L.  R. 

4  Ski.  443,  where  it  was  consldwed  that  the 
testator  had  Intended  to  create  a  series  of 
life  estates  in  perpetuity,  Lord  RomlUy,  M. 
R.,  by  cy  pres,  gave  the  unborn  Issue  an  es- 
tate tall,  declaring  that  the  doctrine  was  not 
confined  to  executory  trusts;  and  this  decla- 
ration was  approved  la  Hampton  v.  Holman. 

5  Oh.  Div.  188, 100, 19t"  Oray,  Perp.  i  60% 
As  cy  pres  Is  a  construction  that  gives  ef* 
feet  to  approximations  intended  by  the  tee- 
tetor,  It  cannot  depend  upon  a  devise  bting 
direct  or  indirect. 

"The  most  striking  lUnstration  •  •  •  of 
the  anxiety  of  the  courts  to  prevmt  the  total 
disappointment  of  the  testator's  Intention  by 
tbe  operation  of  the  rule  against  perpetuities 
Is  afforded  by  the  doctrine  of  cy  pres  or  ap- 
praximatlon,  as  it  is  called.   This  doctrine 
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^ppHeB  where  lands  are  limited  to  an  anborn 
person  for  life,  with  remainder  to  liis  first 
nud  other  sons  successively  in  tail,  In  which 
case,  as  such  Umttationa  are  clearly  incnpa- 
ble  of  taking  effect  In  the  manner  intended, 

•  •  •  the  doctrine  In  question  gives  to  the 
parent  the  estate  tail  that  was  designed  for 
the  Issue,  which  estate  tall  (unless  barred  by 
the  parent  or  his  issue,  being  tenant  In  tail 
for  the  time  being)  will  comprise,  in  its  devo- 
lution by  descent,  all  the  pei^ons  intended 
to  have  been  made  tenants  in  tall  by  purchase. 
The  intention  that  the  testator's  bouo'ty  shall 
flow  to  the  issue  is  considered  as  the  main 
and  pai-amount  design,  to  which  the  mere 
mode  of  their  taking  is  subordinate,  and  the 
latter  Is  therefore  sacrificed."  1  Jarm.  Wills, 
260,  261.  "Where  a  testator  has  two  objects, 
— one  primary  or  general,  and  the  other  sec- 
ondary or  particular,— which  are  incompat- 
ible, the  particular  Intention  must  be  sacri- 
ficed, In  ord»  that,  as  far  as  possible,  ettect 
may  be  given  to  the  general  one."  Lewis, 
Perp.  426.  In  Robinson  v.  Robinson  (1756)  1 
Burrows,  38,  50-52,  it  was  held  "that,  upon 
the  true  construction  of  the  said  will,  •  •  • 
the  said  Lancelot  Hicks  must,  by  necessary 
Implication,  to  effectuate  the  manifest  gener- 
al Intent  of  the  said  testator,  be  construed  to 
take  an  estate  in  tall  male,  «  •  *  not- 
withstanding the  express  estate  devised  to 
the  said  Lancelot  Hicks,  'for  his  life  and  no 
longer.'"  In  Dodson  v  Itcw  (1767)  2  WIls. 
822,  the  will  was:  "1  Kive,  devise,  and  be- 
queath unto  my  nephew  George  Grew  all  my 
lands  *  *  *  for  and  during  the  term  of 
his  natural  life,  and,  from  and  after  his  de- 
cease, to  the  use  of  the  issue  jmale  of  his  body 
lawfully  to  be  begotten,  and  the  heirs  male 
of  the  body  of  such  Issue  male;  and,  for 
want  of  Bucb  Issue  male,  then  I  give  all  and 
«ver7  the  aforesaid  premises  unto  my  nephew 
George  Dodson,  his  heirs  and  assigns,  forev- 
er." Gieorge  Dodson  was  the  plaintiff.  George 
Grew  entered,  and  snffered  a  common  recov- 
ery, and  died  without  issue  mala  It  was 
held  that  he  took  an  estate  tall,  and  conse- 
quently the  plaintiff  was  barred  by  the  re- 
covery. "The  statute  of  wills,"  says  WU- 
mot,  C.  J.,  "gives  a  man  power  to  devise  his 
lands,  but  he  cannot  by  his  will  create  a  per- 
l>etulty,  nor  restrain  tenant  In  tail  from  anffo*- 
ing  a  recovery.  •  •  *  The  intention  of  the 
testator  clearly  was  to  give  George  Grew  an 
estate  for  life  only,  but  his  Intention  also 
clearly  was  that  all  the  sons  of  George  Grew 
should  take  In  succession.  Both  these  Inten- 
tions cannot  take  place.  •  ♦  •  The  court 
must  put  themselves  in  the  place  of  the  tes- 
tator, and  determine  as  he  would  have  done 
If  he  had  been  told  that  both  of  his  Intentions 

•  *  *  could  not  take  place,  and  bad  been 
asked  whidi  of  them  he  desired  should  take 
effect  •  •  •  If  we  balance  the  two  Inten- 
tions, the  weightiest  Is  that  all  the  sons  of 
GeM'ge  Grew  should  take  in  succefelon;  and 
thveftHre  *  *  •  Oeco-ge  Grew  most  be  ad- 
Judged  to  hare  been  tenant  In  tall,  f<nr  the 


testator's  great  Intention  most  clearly  wat 
that  the  lands  should  never  go  orer  to  tte 

*  *  *  plaintiff  but  upon  a  failure  of  imn 
of  George  Grew."  "The  great  Intentloa 
says  Olive,  J.,  "is  to  give  in  sDCcessioo  to  ail 
the  sons  of  George  Grew,  which  cannot  be 
without  construing  it  an  estate  tail  in  him." 
"Where  there  appear  a  particular  Intoit  ao'l 
a  general  intent,  the  general  must  take  place.' 
Bathurst,  J.,  in  the  same  case. 

The  docti'ine  of  cy  pres  goes  on  the  princii^e 
"that  where  there  is  a  general  aad  a  pordcD- 
lar  Intent,  and  the  particular  one  cnnnoc  tik« 
effect,  the  words  shall  be  so  construed  as  tu 
give  effect  to  the  general  Intent"  Robiajioi 
V.  Hordcastle  (1788)  2  Dum.  &.  B.  (2  Twin  ll 
241.  254.  "It  has  been  the  settled  doctrine  t>r 
Westminister  Hall  for  the  last  thirty  or  for- 
ty years  that  there  may  be  a  x^eneral  and  t 
particular  intent  in  a  wiU.  and  that  the  lati«r 
must  give  way  when  the  former  cannot  otk^  :• 
wise  be  carried  Into  effect  •  *  •  jJothici 
could  l>e  more  positive  than  the  wwds  of  tie 
will  In"  Robinson  v.  RoMnsoo  '*tfo  abav  a 
particular  intent  that  the  first  taker  sh'jtLd 
take  an  estate  for  lils  life,  and  no  loagfit- 
But  there  was  a  general  Intent  amMmt. 
which  could  not  be  effected  but  by  ^\'mg 
him  an  estate  tall,  and  on  that  the  dectS'W 
was  founded."  Doe  v.  Cooper  (1801)  I  East 
229.  234.  "A  particular  Intent  expressed  is 
a  will  must  give  way  to  a  gen»al  intem. 

*  ♦  •  It  is  not  to  be  Inferred  that,  be- 
cause the  heirs  of  the  body  cannot  take  in  tbr 
particular  mode  prescribed  by  the  teatator.  be 
Intended  that  they  should  not  take  at  all" 
Doe  T.  Harvey  (1825)  4  Bam.  ft  O.  «10.  ta). 
"There  Is  cortalnly  no  express  gift  to"  tie 
sons  of  P.  M.  "as  tenants  in  tail;  but  it  is 
oontended  that  in  order  to  effectuate  the  teit- 
tator's  general  or  leading  intentioo,  tbey 
must  be  held  so  to  take,  according  to  wbat 
has  been  called  the  doctrine  of  approxlmatloD 
or  cy  pres.  •  ♦  •  The  doctrine  of  cy  pres. 
in  refer^ce  to  questions  of  perpetuity,  arises 
where  a  testator  gives  real  estate  to  an  un- 
born person  for  life,  with  remainder  to  ttw 
first  and  other  scms  of  such  peraon  in  tail 
male,  or  with  remainder  to  the  first  and  otlt- 
er  sons  of  such  person  in  tall  general,  with  re- 
minder to  the  daughters  as  tenants  in  com- 
mon In  tail,  with  cross  remainders  amoniw 
them.  In  such  a  case,  the  course  of  soccftf- 
slon  deslgtwted  by  the  testator  is  one  allowed  . 
by  law,  but  the  direction  that  the  first  taker 
should  take  for  life  only,  with  remainder  n 
his  children  as  purchasers,  Is  Illegal,  as  teii<i- 
Ing  to  a  perpetuity.  In  such  aisee  the  law. 
in  order  to  prevent  the  testator's  loti^uttoD 
from  being  entirely  defeated,  has  treated  ha 
expressed  intention  as  divisible  into  tvo 
parts:  First,  the  intraition  that  the  first  late 
and  his  issue  male  or  Issue  general,  ai  tbe 
case  may  be,  shall  all  take  in  suecesskn.  ao- 
cordtag  to  the  legal  course  of  desceni;  and 
secondly,  the  Intention  that  the  flist  taker 
ahall  take  an  estate  for  life  onl^.  and  that 
his  cbUdrea  shall  take  as  pundiasas.  AdJ. 
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the  two  Intenttons  being  thus  ascertahied,  the 
courts  have  treated  them  as  Independent  of 
eaeb  other,  and  bare  said  that  the  inabUltr 
to  canr  Into  effect  the  aecond  or  snhordlnate 
Intention  tlbaXl  not  defeat  the  primary  or  gen- 
oral  intention;  and  such  a  devise  nas  tliere- 
fore  been  held  to  glre  an  estate  In  tall  male  or 
In  tall,  as  the  case  may  be,  to  the  first  taker. 
By  these  means,  the  estate  •  •  *  will  go 
In  the  precise  conrse  mariied  out  by  the  tes- 
tator, thoneh  It  will  be  (contrair  to  wnat  ne 
Intended)  liable  to  be  divested  from  that 
course  by  the  act  of  the  first  taker.  •  •  • 
The  doctrine  b»  been  long  recogniaed,  and 
we  should  be  imsettling  landmarks  If  we 
-n-ere  to  call  It  In  question.  The  doctrine  Is 
nowhere  more  clearly  stated  than  In  a  note 
of  the  late  Mr.  BotlO',  at  the  end  of  Pearne's 
chnpter  on  the  rule  In  Shelley's  Case.  Fearae, 
Rem.  S04.  •  •  •  The  courts  have  con- 
sidered that  the  testator's  primary  object  was 
that  the  Issae  of  the  devisee  should  take  the 
land,  and  t^t  the  mode  in  which  the  iBsoe 
shonld  take  It  was  the  testanw^  secondary 
object,  or,  as  It  has  been  usuatiy  expressed, 
that  the  former  was  his  general,  the  latter  his 
partlcalar,  Intention.  Then,  in  conformity  to 
their  uniform  practice  of  effecting  the  tes- 
tator's intention  as  far  as  poseihle,  they  hare 
thonjcht  themselTes  required  to  adopt  that  con- 
stmctlon  of  the  devise  which,  by  Including 
the  devisee,  satisfied  the  testatcH's  general  In- 
tention that  the  iBsoe  shonld  take,  but  which, 
at  the  same  time,  by  raising  In  the  Issue  es- 
tates different  from  those  which  tne  testator 
appeared  to  have  bitended  them,  sacrificed 
to  that  extent  his  particular  Intention.' " 
Monyi>enny  v.  DertDg  <1847)  16  Mees.  &  W. 
41S.  42$,  428.  "That  an  estate  for  life  hi  the 
plaintiff,  according  to  the  particular  mtent 
of  the  testator,  contravenes  no  rale  ik  law,  Is 
tndlBpntahle.  •  ♦  •  This  coastntctlon, 
however,  wouM  defeat  the  testator's  general 
intait,  which  was  to  create  an  Interminable 
Kuccesslon  of  estates  in  the  premises.  *  «  • 
To  effectuate,  therefore,  tbe  general  Intent  of 
the  testator.  It  Is  neccMary  to  vest  m  the 
plaintiff  a  fee  tall."  Allyn  v.  Mather  (1S»2) 
9  Conn.  114,  127.  "If  the  Intention  cannot 
be  carried  Into  full  effect.  It  is  to  be  carried 
as  nearly  Into  effect  as  the  law  will  permit. 
What  tbe  teal  Intention  of  the  present  tes- 
tator was  with  respect  to  the  property  in 
aucstlon  appears  to  be  clear.  He  wished  bis 
son  to  enjoy  It  daring  his  life,  and  his  grand- 
sou  during  his  life,  and  so  on  forever.  But 
this  Intention  contravenes  a  legal  principle, 
and  cannot  be  carried  Into  fall  effect  •  *  * 
As,  then,  tiie  intention  of  the  testator  cannot 
be  completely  effectuated,  It  becomes  necee- 
far>'  to  consider  what  estate  allowed  by  law 
will  be  nearest  to  that  which  he  intended; 
and  it  Is  (^ear  that  an  estate  tall  will  bet- 
ter correspond  with  his  views  than  an  estate 
in  fee  simple.  *  *  *  An  estate  in  tail  male 
is  dearly  nearer  to  the  intention  of  the  tes~ 
;ator  thaa  an  estate  In  tail  general.  The 
testator  deslgMd  tiiat  the  prc^^ty  should  go 
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fnnn  eldest  sob  to  eldest  son  Indefinitely, 
eadi  eldest  Mn  having  only  a  life  estate.  An 
estate  In  tail  male,  excluding  females,  would 
be  more  In  conformity  to  such  deiMgn  than  an 
estate  In  tall  general,  admitting  females." 
Daggett,  J.,  In  the  same  case,  pages  12»-lol. 

In  Jackson  r.  Brovm  (1835)  13  Wend.  437, 
a  testator  devised  land  to  his  son,  8.,  for 
life,  remainder  to  tbe  first  son  of  S.  for  life, 
remainder  to  the  first  and  every  other  son 
of  the  eldest  son  of  S.  successively  In  tail 
male.  "It  is  an  established  principle,"  say 
the  court,  "In  the  decision  of  questions  aris- 
ing under  wills,  that  the  Intention  of  the 
testator  shall  be  effectuated  In  so  far  as 
such  Intention  Is  conslstrat  with  the  rules 
of  law.  It  Is  a  principle  of  law  that  i)er- 
petuities  shall  not  be  permitted  to  exist,— 
real  estates  shall  not  be  so  conveyed  or  de- 
vised as  to  be  inalienable  beyond  a  certain 
period,— because  such  perpetuities  tend  to 
the  Inconvenience  and  prejudice  of  com- 
merce and  society.  •  •  •  The  doctrine  of 
approximation,  or,  as  It  la  called,  the  cy 
pres  doctrine,  •  •  •  has  been  adofrted  In 
cases  where  the  testator  clearly  Intended  to 
give  estates  which  were  contrary  to  the 
rules  of  law;  and,  in  construing  such  de- 
vises, the  court's  primary  object  was  to  give 
effect  to  tbe  general  intent  of  tlie  testator, 
which  wa«  that  the  Issue  of  the  devisee 
should  take  the  land,  and  that  tbe  mode  in 
which  the  issue  shonld  take  was  bis  second- 
ary object  or  his  particular  Intent.  In  or- 
der, therefore,  to  effect  the  testator's  Intent 
as  far  as  possible  (cy  pres),  the  couits  adopt 
that  cous'tructlon  of  the  devise  which,  by  In- 
cluding the  Issue  of  the  devisee,  satlslled 
the  testator's  general  Intrat  that  the  Issue 
should  take,  but  which  in  part  defeated  his 
particular  Intent  by  giving  to  his  tssue  es- 
tates different  from  those  Intended  by  the 
testator.  *  *  *  By  raising  the  estate  tall 
In  8..  we  shonld  defeat  the  gen««l  intent 
of  the  testetor,  to  wit  that  of  continuing  the 
estete  In  his  descendants  as  long  as  the 
rules  of  law  will  permit.  If  the  will  gave 
8.  an  estate  tall,  oar  statute  converted  it  In- 
to an  estate  In  fee  simple;  but.  If  8.  took 
only  an  estate  for  life,  then  the  perpetuity 
is  carried  one  d^-ee  further  In  the  family 
of  the  testator.  If  the  law  will  permit  that 
to  be  done,  then  It  Is  the  duty  of  the  court 
to  do  It,  as  more  nearly  effecting  tbe  inten- 
tion of  the  testator.  •  •  •  The  testatof 
intended  that  the  lessor  [the  eldest  son  of  S.] 
should  take  as  purchaser,  and  not  as  heir. 
This  Intentlou  Is  consistent  with  the  rules  of 
law,  and  should  be  carried  Into  effect  It 
was  also  the  testator's  Intention  that  the 
lessor  should  take  an  estate  for  life  only. 
That  Intention  Is  contrary  to  the  rules  of 
law,  as  tending  to  a  perpetuity.  That  in- 
tention the  court  cannot  effectuate.  But  to 
effectuate  the  general  Intent  as  far  as  pos- 
sible, the  lessor  must  take  an  estate  of  In- 
heritance,—a  fee  simple."  "When  tbe  par 
tlcular  Intmt  cannot  be  executed,  the  gen- 
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eral  intent  miist  direct  the  construction." 
Hawley  t.  lulmbttants  of  Noi-thampton 
(1811)  S  Mass.  3.  37.  "The  ffeneral  IntenUon 
la    to   control   any   ]>artlcalar  intention. 

*  •  •  'Ut  res  magls  valeat  quam  pereat'  " 
Slalcolm  V.  Malcolm  (1S49)  3  Cnah.  472,  477- 
479.  "Where  the  general  Intent  of  the  tes- 
tator is  clear,  and  it  is  Impracticable  to  give 
eflTcct  to  all  the  language  of  the  instrument 
cxpreBslre  of  some  particular  or  special  in- 
tent, the  latter  must  yield  to  the  former. 

*  •  •  This  rule  is  now  clearly  established, 
both  In  the  English  and  American  courts." 
Redf:  Wills,  432,  433.  "The  doctrine  that 
the  general  Intent  must  oTermle  the  particu- 
lar intent  has  been  much,  and  we  conceive 
Justly,  objected  to  of  late,  as  l>eing,  as  a 
general  proposition,  incoiTect  and  vague, 
and  likely  to  lead  in  Its  application  to  er- 
roneous results.  *  *  *  In  its  origin,  It 
was  merely  descriptive  of  the  operation  of 
the  rule  in  Shelley's  Case;  and  It  has  since 
been  laid  down  in  others,  where  technical 
words  of  limitation  have  been  used,  and  oth- 
er words  showing  the  Intention  of  the  tes- 
tator that  the  objects  of  his  bounty  should 
take  In  a  dlfiferent  way  from  that  which  the 
law  allows  have  been  rejected;  but  in  the 
latter  cases  the  more  correct  mode  of  statin; 
the  rule  of  construction  Is  that  technical 
words,  or  words  of  known  legal  Impoit, 
must  have  their  legal  effect  even  though  the 
testator  uses  Inconsistent  words,  unless 
those  Inconsistent  words  are  of  such  a  na- 
ture as  to  make  It  perfectly  clear  that  the 
testator  did  not  mean  to  use  the  technical 
words  in  their  proper  sense.  *  *  *  This 
doctrine  of  general  and  particular  intent 
ought  to  be  carried  no  further  than  this; 
and,  thus  explained,  it  should  be  applied  to 
this  and  all  other  wills.  Another  undoubt- 
ed rule  of  construction  la  that  every  part  of 
that  which  the  testator  meant  by  the  words 
he  has  used  should  be  carried  into  effect  aa 
far  as  the  law  wUl  permit,  but  no  further; 
and  that  no  part  should  be  rejected,  ucept 
what  the  law  makes  It  necessary  to  reject 

*  *  *  This  coDStmction  makes  the  least 
sacrifice  of  the  testator's  declared  intention. 
It  preseiTes  estates  to  all  his  grandchllden. 

*  *  *  It  is  true  that  tliese  grandchildren 
cannot  take  estates  for  life,  as  the  testator 
Intended,  for  the  rule  in  Shdley's  Case  pre- 
vents it  nor  the  children  of  those  children 
estates  for  life,  •  *  *  for  the  rule  of  law 
against  perpetuities  prevents  that;  but  this 
is  unavoidable,  and  no  construction  can  car* 
ryinto  effect  all  the  testator  wished.  *  •  * 
Murthwalte  v.  Jenklnson,  2  Barn.  &  G.  357, 

*  *  *  is  an  example  of  the  proper  con- 
stmction  of  the  word  'issue,'  which  was  con- 
sidered as  a  word  of  limitation,  embracing 
all  the  descendants,  and  In  which  the  incon- 
sistent Intent  that  all  those  descendants 
should  take  for  life  formed  no  reason  why 
they  should  not  take  at  all.  *  *  *  Think- 
ing therefore  that  this  mode  of  construing 
the  will  gives  effect  to  the  gi'cater  part  of  it. 


and,  as  Car  as  the  rules  of  law  will  pennii, 
the  whole,  whilst  that  contended  for  oo  tin 
part  of  the  plaintiff  strikes  out  altc^etb^r 
the  devise  to  the  grandchildren,  our  oplaios 
Is  that  the  former  ought  to  be  jnvferred." 
Doe  V.  Gaiilnl  (1833)  6  Bom.  &  AdoL 
640-GW;  2  Jarm.  Wills,  4S4-&89. 

As  a  description  of  the  operation  of  the 
rule  in  Shelley's  Oase,  the  doctrine  of  gtu- 
eral  Intent  is  ImmateriaL  A  devise  or  be- 
quest to  A.  for  llf^  and  to  him  heirs,  shtm* 
an  intent,  not  that  A.'a  life  estate  shall  It 
enlarged  by  the  gift  to  hla  belra,  but  tlat 
A.  shall  have  a  life  estate,  and  his  bebs  ibe 
remainder.  The  principle  of  our  commro 
law  that  finds  the  Intent  in  competent  evi- 
dence, and  not  In  rules  of  constmctkm.  ii;>- 
bolds  the  intent,  notwithstanding  the  role  to 
Shelley's  Oase.  Sanborn  t.  Sanborn,  62  N. 
H.  631.  If  tlie  operation  of  that  rule  tmi 
not  been  prohibited  by  atatate.  It  would  bm 
defeat  the  intention  that  a  remaloder'shooU 
go  to  the  heirs  of  a  tenant  for  Ufa.  So  ftr 
as  the  doctrine  of  general  Intent  Is  a  rate  «f 
approximation  that  makes  the  least  saeri£i>< 
of  a  testator'a  declared  IntentloQ  concemlu 
realty  or  personalty  (or  a  mixed  fond  vi 
realty  and  personalty),  rejecting  no  more  of 
his  wlU  than  the  law  makes  It  neceasai? 
reject  preferring  "the  greater  psn' 
and  the  "weightiest"  Intent  when  the  prw; 
er  and  the  Iras  cannot  both  be  carried  £m<' 
effect,  it  is  as  appllcaUe  In  thhi  and  othe: 
cases  as  In  those  In  which  it  has  been  apidM. 

By  tills  curative  process,  a  line  of  parti 
tlon  Is  drawn  through  a  gift  to  a  polyganKMv 
church.  The  donor's  intent  Is  executed  f" 
far  as  It  is  legal,  and  the  whole  gtft  Is  soji- 
ported  and  applied  to  lawful  uaea.  I^t 
Corporation  of  Church  r.  U.  S.,  138  U.  S.  1. 
60,  65,  66.  10  Sup.  Ct  792.  By  the  aaow 
process,  a  devisee's  life  estate  is  msde  si: 
estate  tail,  and  the  time  appointed  by  tin- 
testator  for  the  vesting  of  title  la  chonrel 
and  brought  within  the  pwtod  prescribed  hj 
law.  Gray.  Peip.  K  MS-OTa  "A  chaitty  th- 
ing a  trust  in  the  support  and  execntiMi  ^ 
which  the  whole  public  is  concerned,  tod 
which  la  therefore  allowed  by  the  law  to 
be  perpetual,  deserves  and  oitca  reqalK* 
the  exerdae  of  a  larger  discretion  by  tbs 
coui-t  of  chancery  than  a  mere  iwiTate  trw: 
for  without  a  large  discretionary  power-,  is 
can-ylng  out  the  general  tntmt  of  the  dmor. 
to  vary  the  details  of  administration, 
even  the  mode  of  atq^lcatlon,  many  cluritie< 
would  fall."  Jackson  PhilUpa.  14  Alles. 
53!),  580.  Discretionary  powtf  la  ezendsfd  by 
weighing  evidence  on  a  question  of  tac, 
Bnndy  v.  Uyde,  50  N.  H.  120;  Dazilap  r. 
Westmoreland,  52  N.  H.  408;  Boody  t.  ITit- 
son,  64  N.  H.  186,  9  AU.  7M;   Eckstehl  v. 

Downin»:,64N.H.259.9AtLe20;   v.  . 

66  N.  H.  153,  31  Aa  — .  As  a  devise  t.- 
members  of  the  testator's  family  ta  mtwe  spe- 
cific than  an  ordinary  public  charity.  It  vns 
carry  less  latitude  of  aiiproxlmatiuo;  bm  at 
thoritlea  before  cited  show  that  the  mars:^ 
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s  not  narrow  In  aJQ  casoi  of  iiriTate  nn, 
»arlcer  did  not  biteiid  tliat  bla  gift  to  his 
irrandctilldrai  ■bonld  £an  by  btHag  exceg^ted 
Irom  ttie  method  of  constmctlon  tbat  would 
uive  a  beqowt  to  the  Mormon  Ghurcli.  The 
ipproximatton  tntoided  by*te8taton  Is  not 
imlted  to  cbarltable  uses  and  casea  in  which 
tlte  time  of  vesting  Is  changed  by  converting 
ife  estatee  Into  eatatea  talL  Prohibiting 
I  change  of  the  time  wlthoat  mch  an  altera* 
lion  of  a  dertSBd  estate  would  be  arbitrary 
iofflBlatloB.  The  time  is  cbansced  by  an  In- 
tended arorozlmatlon  became  the  testator's 
illsposttion  of  his  property  Is  not  Invalidated 
l»eyond  the  bounds  of  necessity.   The  con* 
Rtruction  la  cy  pres  becanee  It  is  an  aseer> 
lalnment  of  Us  lnt«it    Perry,  Trasts,  H 
723-720;  Adams  Female  Academy  v.  Adams, 
tK  N.  H.  225.  226,  18  Atl.  777.  and  23  Atl. 
-130;  Arnold  v.  Congreve,  1  Russ.  &  M. 
*J(10,  319.  If  the  whole  of  Barker's  property 
liad  been  New  Hampshire  land,  and  his  will 
had  been  In  the  form  of  a  devise  of  the 
Wbole  in  tall  to  hte  grandchildren  living  at 
Ills  death,  he  wonld  not  have  been  Intestate. 
Ills  general  and  primary  Intent  wonld  have 
It^en  tbat  tbey  should  have  the  property; 
and,  as  they  could  not  take  an  estate  tail, 
I  hey  wonld  have  a  fee  simple.   Jackson  v. 
Hrown,  13  Wend.  487;  86  N.  H.  469,  81  Atl. 
013.    It  has  been  said  that  "the  doctrine  of 
ry  pres  goes  to  the  utmost  verge  of  the 
law,   •  •  •  to  the  outside  of  the  rules  of 
i-onstmction"  a  Bast,  451),  and  that  'it  Is 
not  pn^er  to  go  one  step  further.'*  7  Ves. 
.too,  and  authorities  cited  in  Gray,  Perp.  H 
045,  651.  In  changing  the  characto*  of  de- 
\  lEied  estates  for  the  purpose  of  changing  the 
time  of  vesting,  the  authorities  have  gone 
further  than  there  is  occasion  to  go  In  this 
case.  "Such  a  construction  Is  to  be  adopt- 
ed as  will  make  the  devise  eflectoal;  and, 
if  it  cannot  be  so  to  the  fall  extent,  then 
90  far  as  it  lawfully  can.'*  Dennett  v.  Den- 
nett, 40  N.  H.  496,  600.  'fThe  method  of  the 
i-ourts  Is  not  to  set  aside  the  Intent  because 
it  cannot  take  effect  so  fully  as  the  testa- 
tor desired,  bat  to  let  It  woric  as  far  as 
it  can.  •  *  •  iTie  very  being  of  exec- 
utory devises  shows  a  strong  Inclination, 
both  Id  the  courts  of  law  and  equity,  to  sup- 
port the  testator's  Intent  as  far  as  possible." 
Talbot,  Ld.  Gh.,  in  Hopkins  v.  Hopkins  (1734) 
Forrester  (Cas.  t.  Talb.)  44,  CO.   'The  com- 
mon  law  doth  divide  according  to  common 
reason,  and,  having  made  that  void  that  la 
against  law,  lets  the  rest  stand."  Norton 
V.  SImmes,  Hob.  12  c,  14;  4  Kent,  Comm. 
281,  note  a.  'It  Is  •  •  •  difficult  at  times 
to  determine  whether  In  the  case  of  an  ex- 
ecutory devise  to  a  class,  when  some  cannot 
take  because  too  remote,  the  whole  devise  Is 
void  as  against  perpetuity,  or  only  that  part 
which  offends.    The  determination  of  the 
(luestlon  depends  upon  the  ability  to  separate 
the  good  from  the  bad.  and  at  the  same  time 
preserve  the  intention  of  the  testator."  Tied. 
Real  Prop^  I  6H.  This  test  Is  as  applicable 


to  other  questions  of  approximation  as  to  the 
dlvlBlbUlty  of  a  class  pf  devisees. 

A  diviaion  of  a  defective  will  Is  the  «c- 
ecntlon  of  the  testator's  Intoit,  Infwred  as 
a  fact  from  competent  evidence.  When  a 
contrary  design  does  not  appear,  he  Intends 
that  separable  parts  shall  be  separated  If  one 
Is  Illegal  or  otb^rwise  Incapable  of  execution. 
Ue  could  not  desire  that  the  whole  should 
be  uDneceasarily  and  unreasonably  set  aside; 
that  an  effort  should  be  made  to  save  as 
litup  as  possible,  or  that  the  dividing  Hue 
should  be  drawn  at  random.  A  total  or 
dljqtFoportlooate  destruction  of  the  will  Is 
not  one  of  the  objects  he  bad  in  view  in 
making  It  The  -nature  of  the  case  is  evi- 
dence of  bis  Intent  that  there  shall  be  no 
usetess  mutilation,  but  that,  when  enough 
of  his  plan  Is  annulled  to  conform  It  to  the 
law,  it  shall  be  left  as  nearly  whole  as  con- 
sistency and  reason  will  permit.  The  same 
evidence  showa  his  meaning  to  be  that  If  oil 
Ilia  arrangnuents,  general  and  particular, 
primary  and  secondary,  cannot  be  carried* 
intA  ^ect,  'the  luabUlt?  to  carry  Into  ef- 
fect the  secondary  or  subordinate  Intention 
shall  not  defeat  the  primary  or  general  In- 
tentloD.*'  If  ai^  of  his  orders  cannot  be 
executed  In  the  designated  time  or  manner, 
or  to  the  designated  extent,  he  meanS  that 
the  execution  shall  be  approximate  (as  near- 
ly as  possible  according  to  Instructions)  in 
time,  manner^  and  extent  A  bequest  of 
flOO,  to  be  paid  at  the  end  of  six  years,  does 
not  mean  that  the  legatee  shall  have  noth- 
ing in  case  there  la  leas  than  $100  for  him, 
or  in  case  the  executor  has  no  means  of  pay- 
meat  before  the  end  of  twelve  years,  or  in 
case  he  has  means  of  payment  at  the  end 
of  five  years,  and  the  law  requires  all  leg- 
acies to  be  then  paid  notwithstanding  the 
testator's  appcdntment  of  a  more  remote 
time.  Without  other  evidence,  a  mere  devise 
of  a  farm,  accompanied  by  a  8u^)ension  of 
the  tltte  In  trust  for  a  time,  does  not  in- 
dicate a  purpose  that  the  devisee  Is  not  to 
have  the  farm  If  the  specified  time  is  a  day, 
a  year,  or  20  years  longer  than  the  legal 
period,  and  If  no  wrong  would  be  done  by  an 
apitroximation.  Within  the  legal  limit,  the 
testator's  power  of  sui^ndlng  the  title  Is 
not  affected  by  the  disability  under  which 
he  labors  b^ond  that  limit  The  devise  Is 
effective  cy  pres,  in  pursuance  of  his  implied 
intent  to  divide  according  to  common  rea- 
son,—throw  out  what  Is  against  law,  and  let 
the  rest  stand.  This  legal  Intrat,  correctly 
Inferred  as  a  fact  Is  a  part  of  the  will,  not 
less  operative  or  less  important  than  It  would 
be  If  set  torth  in  express  terms  in  the  writ- 
ing. A  refusal  to  execute  It  would  be  an 
alteration  of  the  will,  and  a  violation  of 
common-law  principle  and  statutory  right 

The  legality  of  Barker's  small  bequests  la 
not  disputed.  The  will  is  not  wholly  void, 
but  Is  admitted  to  be  good  In  part,  and  to  be 
divisible.  The  question  Is  not  whether  It  shall 
be  divided,  but  where  the  line  of  division  shall 
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be  drawn.  In  the  derlf%  of  the  remainder  to 
the  grandchildreD,  the  last  10  of  the  40  years 
are  too  remote.  In  the  rest  of  the  time  and 
the  rest  of  the  wUl  tl^re  Is  do  lU^lity.  The 
Invalidity  arising  from  remoteneaa  would  be 
unneceasarily  and  (uueasoaably  «ctended  by 
throwing  out  21  yean  that  are  not  too  re- 
mote. The  Intestacy  asserted  by  H.  woold  be 
a  more  Inordinate  expansion  of  the  limited  de- 
fect. "AVhen  a  man  sits  down  to  dispose  of 
Ids  propei'ty  by  will,  It  Is  fair  to  presume  that 
he  does  not  Intend  to  die  intestate,  nor  to  be- 
come Intestate  after  death."  Weatherhead  t. 
Stoddard,  58  Vt  623,  629.  6  Atl.  517;  Ken- 
nard  v.  Kennard,  63  N.  H.  311;  Hoitt  t.  Hoitt, 
Id.  409,  8  Atl.  9M.  "Where  the  will  admits 
of  two  constructioDS,  that  is  to  be  preferred 
Vhich  will  render  It  valid.  •  •  •  Of  two 
modes  of  oonstmctlon,  that  Is  to  be  preferred 
which  will  prevent  a  total  intestacy.  •  •  • 
Where  a  testator's  intention  cannot  operate  to 
Its  full  extent,  it  shall  take  effect  as  far  as 
possible."  2  Jarm.  WiUs,  842,  84a  These 
so-called  "rules'*  are  a  correct  statement  of 
Barker's  Intention.  The  third  applies  the 
flrst  to  the  partial  invalidity,  and  the  second 
to  the  guestitm  of  bis  alleged  partial  intestacy. 
Whether  they  are  r^^ded  as  a  statement  of 
the  fftct  of  intention,  or  as  roles  of  law  adopt- 
ed by  him  as  a  pai  t  of  his  will  (Boot  v.  Stuy- 
vesant,  18  Wend.  302-301).  the  result  la  the 
same.  They  would  not  have  been  strength- 
ened by  hia  radtal  of  tbem.  His  declaration, 
Inserted  in  the  will,  that  "if  my  intention, 
herein  written,  cannot  operate  to  its  full 
tent,  It  shall  take  effect  as  far  as  possible," 
would  hare  been  superfluous.  Such  a  pcoTl- 
alott,  accepted  by  him  as  law,  or  found  to  be 
an  expressloB  of  his  Implied  Intent,  renders  the 
will  TSlid  cy  pres.  The  partial  loTalldity, 
neither  IncresiKd  nor  diminished,  introduces 
neither  total  nor  partial  Intestacy.  The  con- 
struction that  rejects  the  approximation  in- 
tended the  testator,  and  makes  him  Intes- 
tate as  to  a  part  of  his  property.  Is  sustained 
by  authorities  In  other  Jurisdictions,  but  is  at 
variance  with  the  effect  given  to  intent  by  the 
law  of  this  state.  When  the  youngest  of  the 
gmndchUdren  Is  21  years  of  ag^  the  remain- 
der devised  to  them  will  be  tbeira. 

A  teatatra  may  prefw,  tn  certain  oontlngen- 
cles,  to  be  wholly  or  partially  hxtestate.  In 
this  will  Barker  could  have  said:  "If  my  in- 
tention, herein  expressed,  cannot  operate  to  its 
full  nteut.  It  shall  not  take  eCtect  as  far  as 
possible.  Mo  part  of  my  will  shall  be  sus- 
tained by  an  Inferred  Intent  that  It  shall  work 
as  far  as  It  can,  or  by  the  equivalent  rule  of 
construction-  If  the  whole  cannot  take  ef- 
fect, the  whole  shall  be  void."  It  is  not  claim- 
ed that  such  a  provision  can  be  Implied.  He 
could  have  said:  "If  the  vesting  of  the  re- 
mainder In  my  grandchildren  cannot  be  post- 
poned beyond  the  time  when  the  youngest  Is 
twenty-one,  the  devise  thereof  to  tbem  Is  re- 
voked, and  as  to  said  remainder  there  shall 
be  no  wUL"   His  belief  that  the  protection 


due  from  him  to  them  nns  a  will  that  would 
save  the  remainder  for  tliem,  and  his  eihsiK- 
Uve  effort  to  do  his  duty  (explained  and  eni- 
idiasiaed  by  a  fact  plainly  disclosed),  cannot  be 
reccsiciled  with  an  Intent  that  the  devise  of 
the  remainder  shall  be  revoked,  and  that  bis 
confessed  duty  shall  not  be  done  If  the  dfr- 
Iscea'  title  canot  be  suspended  beyood  the  du- 
norlty  of  the  youngest.  Tiie  revocation  ot 
that  devise,  leaving  the  renulnder  to  deseeod 
as  intestate  property,  would  thwart  the  par- 
pose  of  his  conditional  appropriatioa  of  ^■>.- 
000  (by  making  H.  the  abaolute  owner  of  a 
large  amount  of  property),  deprive  tbe  griDl- 
children  of  tbe  protection  which  the  testat*? 
cousidei'ed  Indispensable,  and  defeat  the  bub 
objects  of  the  wUL  It  woold  be  little  less  er- 
ratic than  a  ca useless  revocation  of  the  wtir>:i- 
Instrument .  An  intended  intestacy  as  to  tiie 
remainder  csn  be  inferred  from  nothing  boc 
mental  disorder,  of  which  there  la  no  evideoce- 
It  Is  said  that  In  some  cases  "tbe  court  miK 
put  themselves  in  the  place  of  the  testator,  211J 
determine  as.  he  would  have  done  If  be  b^  l 
been  told  that  both  of  his  Intentions  hi  tl^ 
will,  by  the  rules  of  law,  could  not  take  pliiv. 
and  had  been  asked  which  of  them  he  dear-.--: 
should  take  effect  and  stand,  as  both  mi'J 
not"  (Dodson  v.  Grew,  2  WUs.  822,  323;  •» 
N.  H.  467,  SI  AU.  012),  and  that  tiie  court  in- 
quire "what  the  testator  would  probably  bare 
done  himself"  (Attorney  General  v.  Iroonioc- 
gera'  Co..  1  Craljg  &  P.  2US,  22^;),  and  what  In 
probably  "would  have  prefeired"  Q  Beav.  31^ 
325).  It  Is  not  said  that  this  Is  tlia  qoeetiui 
In  all  cases  when  a  testamentary  provlsko 
cannot  be  executed.  Upon  inoonapetent  er.- 
dence  (circumstantial  or  direct)  that.  If  Barker 
bad  been  aware  of  some  matter  of  law  or  fsix 
of  which  he  was  Ignorant,  he  woold  hat* 
made  a  dlfFeront  will,  legal  constmctlon  c^- 
Dot  do  what  he  would  have  done.  But  thU 
will  Is  competent  and  sufficient  evidence  tla: 
if  he  had  been  Informed  (when  be  gave  [a- 
structlons  for  drafting  it)  that  bla  Intent  tint 
his  grandchildren  should  have  tbe  remalnik: 
could  not  stand  with  his  Intent  that  tlu? 
should  not  have  It  till  the  youngest  was  4>) 
years  oUU  and  bad  been  asked  whlcli  of  th-^ 
Intenti  should  prevaii,  be  would  ban  giT«a 
an  answer  that  Is  con^H^ended  In  hia  lot^ct 
on  the  subject  of  approximation.  Tbe  law  ik- 
termines  not  what  will  he  would  have  matk  if 
he  had  known  that  the  last  19  of  the  40  year» 
were  too  remote,  but  what  will  be  did  uaU 
In  ignorance  of  this  flaw  in  hia  appointment  df 
time.  His  lnt£nt  that  the  grandcbildrem  sbill 
not  have  the  remainder  till  the  youngest  ar 
rives  at  the  age  of  40  years  Is  modified  hy  t>i^ 
Intent  that  they  shall  have  It,  and  that  the  vil 
shall  take  effect  as  far  as  possible.  The  -t*' 
years  are  reduced  to  21  by  his  general  amimxi- 
mating  purpose,  which  Is  a  part  of  tbe 
Decree  for  the  trustees. 

OLABK  and  CHASER  JJ^  did  nut  alt  The 
others  concurred. 


Digitized  by  Google 


CITY  OP  PHILADELPHIA  «.  ODD  FELLOWS'  HALIj  ASS'N. 


917 


PAT^THOBP  V.  rALETHORP  et  iL 
(Supreme  Court  of  PenDajrlTania.    May  13, 
1805.) 

COITMTS— JrSIBDlCTIOS  JN  PlRT]TIOS. 

1.  Since  Act  July  7,  1885  (P.  L.  p.  2571, 

Kroridea  tiiat  the  courts  of  commoQ  pleas  ahall 
are  all  the  jnriBdtctlon  of  a  court  of  equity  in 
ptrtitUm.  those  courte  have  jurisdictiou  of  a  bill 
by  the  widow  ot  au  heir  against  the  other  heirs 
for  a  partitjou  of  the  common  aucestor's  estate, 
and  over  the  parties  thereto. 

2.  Where  parents  devised  all  thdr  property 
to  their  children,  the  interest  of  the  irldow  of  one 
of  the  children  is  Brfficieut  to  sustain  a  bin  for 
the  partition  of  the  estate. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Bill  by  Harriet  Palethorp,  widow  and  ad- 
luliiistratrlx  of  Edward  J.  Palethorp,  de- 
ceased, a^lnst  Robert  Palethorp  and  others, 
for  partition.  From  a  decree  that  the  cause 
I>ruceed  before  the  master  for  final  deter- 
uiiuatton,  the  defendants  appeal.  Affirmed. 

The  bill  avers  that  Jobn  B.  Palethorp  and 
Angelina  Palethorp  were,  at  the  dates  of 
tlieir  respective  deaths,  seised  of  certain 
i-eal  estate  situate  in  Phlladephia  county, 
descrlbluK  the  same;  the  wills  of  Jobn  H. 
aud  Angelina  Palethorp;  the  heirs  at  the 
time  of  their  respective  deaths,  Including 
Edward  J.  Palethorp;  tite  decease  of  cer- 
tain of  the  heirs  since.  Including  Edward  J. 
Palethorp,  and  avers,  as  to-  bim,  that  be 
died  intestate,  without  Issue,  leaving  a 
widow,  the  complainant;  and  the  parties  en- 
titled to  the  real  estate;  the  nature  of  their 
respective  interests;  bow  derived;  and  that 
they  were  all  the  parties  interested  therein. 
Defendants  assign  as  error  that  the  court  be 
low  erred  lu~  refusing  to  sustain  motion  to 
dismiss  bUl  of  complaint  made  by  said  ap- 
pellants in  these  words:  "And  now,  Oetolier 
i».  1894,  Robert  Palethorp,  by  attorney,  for 
all  tlM  detendants  except  Jos^  Hey,  moved 
the  court  to  dismtos  bill  of  complainant,  for 
three  reasons:  (1)  Jurisdiction  Tested  Inthe 
orphans'  court;  (2)  bill  Insufficient  In  form 
and  substance;  <^  complainant  has  no  legal 
or  equitable  interest  In  the  premises  and 
real  estate  referred  to  In  said  bill." 

Robert  P&Iethorp,  for  appdlauta.  W.  A. 

Manderson,  for  appellee. 

PKU  CURIAM.  While  we  dp  not  regard 
the  decree  appealed  from  In  this  case  as  a 
fiaal  decree,  we  are  very  clear  that  the  com- 
mon pleas  has  Jurisdiction  of  the  case  and 
the  parties.  That  court  now  possesses  all 
the  power  of  a  court  of  equity  in  partition 
cases.!  We  cannot  now  discuss  the  merits 
of  the  controversy,  but  we  are  of  opinion  that 
the  plaiK-tlfTs  Interest  is  suflicient  to  sus- 

lAct  July  7,  ISS.'i  (P.  L.  p.  257),  provides 
"thnt  the  several  courts  of  common  pleas  of 
this  cetnmonwealth  shall  each  have  all  the  pow- 
fr  and  jiirifttliclioa  of  a  court  nf  equity  in  all 
cases  of  dower  and  parUtion»  within  their  re- 
spective coauties." 


tain  a  bill,  and  that  the  rights  of  all  the  p.ar- 
ties  can  be  determined  In  tbe  subsequent 
proceedings.  Decree  affirmed. 


CITY  OP  PHILADELPHIA,  to  Use  of 
TOST,  v.  ODD  FELLOWS* 
HALL  ASS'N. 
(Supreme  Court  of  Pennsylvania.    May  13, 
1895.) 

POBUO  Imphovements— Sewbss. 
An  owner  constructed,  with  the  city's  per- 
mission, a  private  sewer  along  tbe  street  on  which 
his  property  abutted,  and  tbe  sewer  dcrk  fasucd 
permits  to  owners  on  that  street  to  connect  witii 
the  sewer,  and  collected  sewer  rents  flierefor,  and 
by  direction  of  the  board  of  education  a  school- 
house  was  connected  with  the  sewer,  without  au- 
thoritar,  however,  from  the  city  councils.  Subse- 
quently, tbe  city  constructed  a  sewer  along  said 
street,  in  front  of  the  owner^  premises.  Hdd, 
that  the  owner  was  liable  for  his  proportion  of 
the  cost  thereof,  thou^  it  did  not  bnefit  bis  prop- 
erty,  and  was  not  used  by  him. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Case  stated  by  tbe  city  of  Philadelphia,  to 
the  use  of  W.  H.  Yost,  against  tbe  Odd  Fel- 
lows' Hall  Association,  owner,  etc.  Prom  a 
Judgment  for  ^Intlff,  defendant  appeals. 
Affirmed. 

Following  Is  tbe  opinion  of  the  lower  court, 

Thi.: 

"This  was  a  claim  for  a  sewer  made  by 
the  city  of  Pbiladelpbla,  along  Brown  street, 
in  front  of  defendant's  ivemlses,  which  are 
situate  at  tbe  northwest  comer  of  Third  and 
Brown  streets.  Tbe  parties  have  agreed  vpon 
a  case  stated,  wliicb  sets  out:  Tbe  oonstructlon 
of  the  sewer.  That  tbe  defendant,  In  the 
year  1864,  obtained  pemdsston  from  ttie  city 
of  Philadelphia  to  construct,  and  did  con- 
struct, a  private  aewer  or  drain  along  Brown 
street,  from  Third  street  to  Fourth  street. 
'That  after  the  construction  of  tbe  said  sewer 
the  sewer  clOTk  of  the  department  of  surveys 
of  the  city  of  Pbiladdphia  issued  permits 
to  the  owners  of  prcq>erty  on  Brown  street  to 
connect  with  tbe  same,  and  collected  sewer 
rents  therefor;  it  being,  however,  a  custom 
of  the  said  d^rtment,  as  stated  by  tbe  said 
sewer  clerk,  to  grant  such  permits  regardless 
of  whether  ot  not  there  was  any  public  $ewer 
with  which  the  property  owner  could  connect, 
it  bein^  undei-etood  that  tbe  said  property 
o^'uer  applying  for  such  permit  took  the 
chance  of  finding  a  sewer  or  drain,  public  or 
private,  tbe  city  In  no  wise  undertaking  to 
warrant  that  tbe  sewer  with  w;liich  he  was 
authorized  to  malie  connection  was  public' 
That  'the  city  of  Philadelphia  erected  in  tbe 
Twelftb  school  section  of  the  said  city  a 
schoolhouse  on  Third  street,  above  Brown, 
aird  in  1875  the  school  section,  by  direction 
of  tbe  board  of  education  of  tlie  said  city, 
made  connection  with  tbe  said  sewer  on 
Brown  street  constructed  by  the  defendants, 
whereby  nald  schoolhouse  has  since  used  said 
aewer  for  dralnaee  purposes.  Xbece^was  noi 
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ordinance  of  city  couucils  passed,  directing 
the  school  board  to  make  said  cuuuection.' 
The  case  stated  also  set  out  {he  niuth  aecttou 
of  the  ordinance  of  June  '20,  1803  (pa^e  100), 
and  the  eighth  section  of  the  ordinance  of 
Mar  12,  1SG6  (page  145).  Upon  the  argument 
the  defendants  claimed  that  oa  the  private 
sewer  was  Ulld  by  pernilftslon  of  the  city  of 
Philadelphia,  and  under  the  suiiervlslon  of 
the  district  surveyor,  that  the  city  of  Phila- 
delphia, when  It  constructed  the  sewer  along 
Brown  street.  In  fraut  of  the  defeudanl's 
property,  could  not  claim  from  the  defendant 
any  portion  of  the  costs  of  such  sewer,  be- 
cause the  sewer  would  be  of  no  benefit  to  the 
defendant's  property,  as  the  private  sewer  al- 
ready constructed  was  ample  for  the  uses  of 
the  defendant's  property.  The  question  raised 
by  the  defendant  has  been  determined  ad- 
versely to  It  by  this  court  lu  the  case  of  City 
of  Philadelphia  v.  Cadwalhidei-.  20  WkJy. 
Notes  Cas.  14,  where,  on  a  scire  facias  siir 
municipal  claim  for  a  sew^  laid  along  Ox- 
ford street,  west  of  Broad,  the  affidavit  of 
defense  set  up  'that  some  years  ago  the  own- 
er of  the  premises  against  which  this  claim  is 
filed,  by  the  authority  of  the  board  of  sur- 
veys, laid  a  sewer  on  Oxford  street,  in  front 
of  said  premises,  leading  east,  and  connect- 
ing with  a  sewer  on  Broad  street,  which  af- 
ftvds  ample  drainage  for  said  premises;  that 
the  sewer  for  which  the  claim  Is  made  Is  not 
used  by,  or  of  any  value  to,  said  premises.' 
Upon  a  rule  for  Judgment  (or  want  of  suffi- 
cient affidavit  of  defense,  this  court,  in  mak- 
ing the  rule  absolute,  said:  'As  this  Is  taxa- 
tion, the  public  discretlm  to  improve  la  para- 
mount, and  merely  v<duntary  Improvement 
for  the  owner's  own  convenience  cannot  re- 
lieve him  from  his  share  of  the  cost  where  the 
city  makes  a  general  Improvement'  The  case 
of  City  V.  Vemer,  20  Phlla.  was  cited  by 
the  defendant's  counsel  as  being  a  decision  of 
the  court  of  common  pleas.  No.  4,  of  this  coun- 
ty, as  adverse  to  the  decision  in  City  of  Phila- 
delphia V.  Cad^'allader,  supra.  An  examina- 
tion of  the  case,  howevw,  will  show  that  the 
private  sewer  referred  to  was  laid  subse- 
queotly  to  the  said  ordinance  of  May  12,  IHQQ, 
and  the  opinion  In  the  case  cites  without  dis- 
approval the  said  case  of  City  of  Philadel- 
phia T.  Cadwallader.  Whether  or  not  this 
court  would  follow  City  t.  Vemer,  supra,  if  a 
case  identical  to  that  were  before  us,  we 
need  not  determine.  It  is  sufficient  now  to 
show  that  the  presoit  case  differs  from  it 
We  consider  that,  when  the  defendant  In  the 
present  case  was  allowed  to  lay  a  private 
drain,  a  mere  license,  waa  granted.  When 
the  time  arrived  for  constructing  sewers  af- 
fecting the  locality  In  which  the  defendant's 
property  is  situated,  the  city  constructed  the 
sewer  for  which  the  claim  is  filed.  This  sew- 
er was  the  first  owned  by  the  dty  constructed 
In  front  of  the  defendant's  property.  The 
drain  the  d^endant  laid  was  tta  Individual 
property.  For  defects  in  that  drain  the  de- 
i4iudaut  could  b«  liable,  Vauderslice  t.  Phila- 


delphia, 103  Pa.  St  102.  Now,  until  the  prr- 
ent  sewer  was  laid,  was  there  a  wwer  t 
front  of  the  defendant'a  property,  which  wi* 
part  of  the  general  sewer  systena  of  the  ctj: 
When  It  was  laid,  the  direct  l>enefit  to  t> 
defendant's  property  accrued;  and  the  d^. 
under  its  power  of  taxation,  had  a  right  ta 
assess  a  due  proportion  of  the  coet  of  tV 
sewer  against  the  defendant's  prppeitr  t.i 
reason  of  the  said  benefit.    Stioad  r.  Phii 
delphia,  fll  Pa.  St  255;  Hammett  t.  Phlb- 
delphia,  65  Pa.  St.  146;  Harrisbur:g  r.  SesRl- 
baum,  151  Pa.  St  172,  24  AtL  1070.  "Of 
necessity  of  the  present  sewer,  we  camm 
of  conrse,  speak,  nor  are  we  required  to  d-: 
so.   The  councils  are  the  sole  Judges  of  tbr 
necessities  of  sewers,  and  their  Judgment  t 
conclusive.*  Mlchener  v.  Philadelphia,  IIS  Pa 
St.  535,  540,  12  At).  174.   What  is  said  In  ^ 
case  stated  regarding  the  practice  of  the  '■ew- 
er clerk'  Issuing  •permits'  regardless  wheUh: 
or  not  any  sewers  existed,  can  have  no  effe-' 
In  the  (iRterinlnatlon  of  the  present  qnestiuc. 
because  It  Is  not  pretended  that  such  d«i 
has  the  power  to  estop  the  councils  of  tk 
city  of  Philadelphia  ftom  exerclalng  ttri: 
power  of  taxation.   So.  too,  tbe  action  of 
board  of  education,  in  connecting;  a  scbvi- 
house  with   the  defendant's   private  dnii 
might  have  given  the  defendant  a  right  cf 
action  against  the  city,  but  could  In  no  wa; 
interfere  with  the  right  of  the  councils  to  bj 
public  sewers,  and  to  assess  their  costs  af:3iQ>: 
properties  specially  benefited.  Judgment 
therefore  ento'ed  In  favor  ol  tlie  plaintiff  iip- 
on  the  case  stated." 

The  defendant  aaslgns  as  error  that  "(I 
the  court  erred  In  entering  Judgment  In  f«- 
vor  of  the  plaintiff  upon  the  case  stated." 

Joseph  L.  Tullt  for  ai^laot.    Frntt,  AM- 
son  &  Penrose,  for  appella& 

PBB  CURIAM.  The  Judgment  in  this  aw 
is  aOlrmed  on  the  <9lalon  ot  tbe  leaned  emt 

below. 


GEIGER  V.  PRESIDENT,  ETC.,  OP  PER- 
KIOMEN  &  R.  TURNPIKE  ROAD. 
(Supreme  Court  of  Pmnsylvaala.  April  % 
1895.) 

TCRNPIKES  AND  TOLL  RoiDS — BlOTCLKS. 

1.  A  tumpikf  company,  incorporated  before 
the  inrentioa  of  bicycles,  wu  autbmzed  to  vait- 
tain  a  public  hif^bway,  and  to  collect  tcdis  br. 
those  wDo  tmreied  on  its  road  with  hoiaes,  attk. 
and  certain  named  carriages,  or  "other  csitisfv 
of  burthen  or  pleasure,"  and  "every  other  cairii;* 
of  pleasure,  under  whatever  name  it  ma;  to.' 
Hds,  that  it  was  authorized  to  collect  toU  fnn:  ■ 
bicycler  who  used  its  road,  timigh  its  Aunt 
auuiorized  the  tolls  to  be  computed  ooly  ^ 
"wheels  and  horses." 

2.  Since  Act  April  23, 1889.  provides  that  M 
cyclers  shall  have  the  same  rights  on  the  pob'i'- 
highway,  and  be  sahlected  to  the  same  nfff-.- 
tions  io  regard  Ihereto,  as  are  in-escrilieii  fir 
persons  using  hones  and  cartiageB.  a  toU  daugei 
bicyclers  for  using  a  turnpike  road,  whidi  don 
not  exceed  the  toll  iawfuuy  diarged  driven  tt 
two-wheeled  carriages,  is^^per  toU. 
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■Appeal  from  court  of  common  pleas,  Berks 
coiiat}-;  O.  A.  Bndllch,  Judge. 

Case  stated  by  A.  J.  O^ger  against  the 
i>xreeldent,  managers,  and  company  of  the 
r^erkiomen  and  Reading  turnpike  road  to  de* 
termine  the  tights  of  a  bicycler  upon  a  tum- 
(>i^  road.  From  a  Judgment  for  plaintiff, 
«l«f^dant  appeals.  Reversed. 

David  F.  Manger,  Isaac  Hlester,  and  John 
O.  Johnson,  for  appelant  George  S.  Gra- 
luun  and  Baer  A  Snyder,  for  appdlee. 

DBAN,  J.  Thma  facts,  as  abbrerlnted 
fDom  the  case  stated,  were  agreed  upon  In 
tbe  court  below:  (1)  The  dfifokdUmt  la  a 
turnpike  ocHnpany,  Incoipomted  by  the  act 
20Cb  Maich,  ISia  Said  act  and  ita  sup- 
i>lem«it8  wen  mode  part  of  the  case  stated 
On  Uarch  9^  1894,  the  cunpany  made  an 
order  that  all  powHis  riding  bfcyclee  upon  the 
tunq)lke  should  not  paas  through  any  of  Its 
satee.  «:o^t  upon  paymmt  of  toU  at  rate 
of  one  cent  per  mtt&  (3)  The  Uoycle  was 
not  inTtnted  and  In  cranmon  use  until  the 
year  1875.  (4^  The  idalntlff,  on  Deconber 
11,  18M,  while  on  his  bicycle,  attempted  to 
pass  through  a  toU  gate  on  the  tnnqiike,  but 
was  eton^  by  the  gate-keeper,  who  de- 
manded from  him  flTe  ouits  toll,  being  the 
amount  demandable  at  the  rate  of  one  cent 
per  mile.  PlalntUf  paid  the  fire  cents  under 
protest,  and  was  then  pwmltted  to  paae.  0() 
As  a  ^necal  rule,  horses,  gmtle  and  well 
l>rokai,doiiottake  fright  at  bi<7<de8,butBome 
such  horses  do.  The  questloa  of  law  for  the 
<»art  to  answw  was  whether,  on  these  facta, 
tbe  company  had  a  right  to  collect  this  toll 
from  the  plalntlfl.  The  court  below,  being 
of  opinion  that  there  was  no  express  statu- 
to^  grant  of  anthwlty,  and  no  necessary  llh- 
Ollcatlon  of  (me,  to  defendant  to  collect  toll 
from  bicyclers,  entei-ed  Judgment  tm  plain- 
tiff; hence  this  apiwal  by  defendant. 

The  dtfMdant  was  oqcanlsed  as  a  turn- 
pike company  under  the  act  at  1810,  and  un- 
der that  act  had  authority  to  moke  aU  such 
by-lawB,  roles,  and  regulatlous  tor  Its  man< 
aKcnient  as  the  C^tre  Turnpike  Company, 
organised  imder  the  act  of  SSth  March,  1805, 
had,  with  the  right  to  collect  such  tolls  and 
proflts  In  pn^rtion  to  the  distance  as  was 
]>;ranted  to  the  Centre  Turnpike  Company. 
On  turning  to  this  last-named  act,  we  find. 
In  sectitm  11,  the  company  had  the  right  "to 
fix  such  and  so  many  gates  or  turnpikes  upon 
and  acixKBS  the  said  road  as  wlU  be  neces- 
sary and  sufficient"  to  ctdlect  the  tolls  here- 
InaftOT  granted  to  the  said  company  from  all 
persons  traveling  on  the  same  with  horses, 
cattle,  and  carriages.  Three  distinct  uses  of 
the  highway  are  here  enumerated  as  subject 
to  tfdls,— horses,  cattie,  and  carriages. 
Then  the  method  of  enforcing  payment  of 
tolls  Is  spedfled:  "It  shall  and  may  be  law- 
ful for  them  [the  managers]  to  appoint  such 
and  BO  many  toll  gatherers  as  they  shall 
think  proper,  to  collect  and  receive  of  and 
from  all  and  every  person  and  persons  using 


the  said  road,  the  tolls  and  rates  hereinafter 
mentioned,  and  to  stop  any  pwson  driving 
any  *  •  •  sulky,  chair,  chaise,  phaeton, 
cart,  wagon,  wain,  sleigh,  sled  or  other  car- 
riage of  burthen  or  pleasure  from  passing 
through  the  said  gates  until  they  shall  have 
respectively  paid  the  same."  Then  follows 
a  basis  of  computation  or  limitation  on  the 
rates  to  be  charged,  thus:  "That  Is  to  say, 
for  every  space  of  fire  miles  In  length  of  the 
road,  *  *  «  snd  so  In  proportion  for  any 
greater  oc  less  distance,  •  •  •  for  every 
sulky,  chair,  or  chaise  with  one  horse  and 
two  wheels,  six  cents;  with  two  horses,  nine 
cents;  *  •  •  for  every  other  carriage  of 
pleasure  under  whatever  name  It  may  go,  the 
like  sums  according  to  the  number  of  wheels 
and  horses  drawing  the  same."  Tbere  Is  no 
mention  of  a  bicycle  propelled  by  the  muscles 
of  the  rider;  therefore  appellee  contends 
there  Is  no  express  or  plainly  Implied  statu- 
tory power  in  tbe  company  to  collect  tolls 
from  tbe  bicycler. 

There  Is  no  power  In  a  corporation  as 
against  the  public  except  that  expressed  In 
Its  grant,  or  that  which  Is  necessarily  Im- 
plied from  It.  What  Is  the  power  granted 
to  this  company  by  the  law?  The  common- 
wealth conferred  on  the  defendant  a  right 
of  emiuent  domain  for  a  public  highway, 
und(ar  which  it  appropriated  land,  and  con- 
structed and  kept  in  repair  its  turnpike;  As 
soon  as  constructed  and  opened.  It  became 
public.  It  was  open  to  all  on  equal  terms, — 
that  is,  to  all  paying  toll  alike,  for  a  like 
use.  The  taking  of  tolls.  It  has  been  held, 
Is  only  another  method  of  taxing  the  public 
for  the  cost  of  construction,  repair,  and  re- 
imbursement to  the  corporation  for  the  capi- 
tal Invested.  Com.  v.  Wilkinson,  10  Pick.  175; 
PhLuk-Road  Oo.  v.  Thomas,  20  Pa.  St.  91. 
The  power  here,  then,  was  to  a  private  cor- 
poration (1)  to  take  sufficient  land  for  a  pub- 
lic highway,  and  construct  and  keep  the 
same  In  repair  for  the  convenient  and  safe 
use  of  the  public;  (2)  to  collect  from  the 
public  who  used  It  by  animals  and  carriages, 
tolls.  The  word  "tolls,"  In  1810  and  1805, 
had  in  this  state  a  well-defined  meaning. 
As  Is  said  In  Boyle  r.  Railroad  Co.,  54  Pa. 
St  310,  "It  is  a  tribute  or  custom  paid  for 
passage."  Strong,  J.,  in  that  case,  says: 
"Before  1333,  transportation  bad  generally 
been  over  common  roads,  turnpikes,  and 
canals.  The  common  and  the  legislative 
mlud  were  then  familiar  with  what  Is  called 
'tolls.' "  Here  the  defendant  demanded, 
through  the  toll  gatherer  It  was  expressly 
authorized  to  appoint,  at  the  gate  It  was  ei.- 
presaly  authorized  to  erect,  from  the  plain- 
tiff, five  cents  for  passage  over  the  highway, 
or  a  toll  for  Its  use.  It  may  be  conceded 
that  the  enumeration  In  the  act  of  1805  of 
the  uses  for  which  tolls  may  be  collected  re* 
strlcts  the  right  to  collect  for  such  uses  only 
as  are  cither  speclfllty  or  goierally  designat- 
ed. But,  If  a  bicycle  be  a  carriage,  then  the 
general  words  "other  carriage  of  burthen  or 
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pleasure,"  and  "eyery  otber  carriage  of  pleas- 
ore,  under  whatever  name  It  may  go,"  are 
sufflclently  deseripttTe  to  subject  it  to  toll.  It 
Is  not  strenaously  contentied  that  a  bicycle 
Is  not  a  two-wbeeled  carriage.  It  is  no  less 
a  carriage  because  propelled  by  a  man  In- 
stead of  being  drawn  by  a  horse.  Whether 
it  be  one  of  barden  or  pleasure  or  both  i* 
not  matwlal,  for,  if  either,  defendant  was 
expressly  authorized  to  collect  toll  from  the 
persons  wing  It  on  the  turnpike.  But  it  is 
lu^ed  the  only  basis  fixed  In  the  act  for 
computation  of  toll  on  carriages  la  1^  wheds 
and  borws,  not  wheels  or  horses;  -  therefore, 
as  thte  carri^e  la  not  drawn  by  horses,  the 
amount  of  toll  cannot  be  determined  1^  the 
law  of  the  corporation,  and,  as  It  cannot  thus 
be  determined,  then  Is  no  power  to  demand 
any.  Assuming  the  amount  of  toll  to  be 
charged  Is  Incapable  of  computation  by  the 
method  designated  for  otber  Tehldea  In  the 
act,  that  does  not  negatlre  the  power  ex- 
pressly glv«i  to  collect  toll  from  those  trav- 
Mlng  by  carriage^  The  method  of  computa- 
tion hy  wheels  aild  taoraea  Is  not  the  power 
to  collect  toll,  which  la  expresoly  given.  That 
M  a  mere  limitation  on  the  power.  The  de- 
mand must  not  exceed'  the  sums  apedfieA 
for  the  animals  and  rehlelea  enumerated. 
In  Railroad  Go.  t.  Sty.  05  Fa.  St.  206.  It  ta 
held  that  toll  is  the  conidderatlon  for  the 
Qse  of  the  highway,  and,  where  there  Is  no 
express  power  to  charge  for  transportation 
by  the  corporation  itself  over  Its  own  road, 
the  right  ta  a  necessary  Incident  of  the  pow- 
er granted.  Says  Sharswood,  J.,  repeating 
the  language  of  Strong,  J.,  In.  Boyle  t.  Rail- 
road Co.,  supra:  "No  provtsion  was  made 
renpecttng  rates  and  charges  for  their  own 
service  as  carriers,  but  the  very  puri>ose  of 
their  incorporation  was  that  they  mlgbt  car- 
ry. How  can  they  carry  without  compensa- 
tion? Authorized  to  engage  In  a  buRliiess,  It 
Is  necessarily  incident  to  their  anthority  that 
they  have  the  rights  which  ordinarily  be- 
long to  such  a  business."  If  no  method  of 
computation  had  been  given  In  the  twelfth 
section  of  the  act,  the  power  to  collect  could 
have  been  enforced.  If  the  statute  confers 
authority  to  receive  ton,  the  law  will  furnish 
a  remedy  to  enforce  the  right.  Here,  how- 
ever, not  only  is  the  right  or  power  statn- 
lory,  but  also  the  method  of  collection.  The 
right  to  appoint  toll  gatherers,  and  erect 
gates.  Is  expressly  given,  and  the  right  to  the 
managers  to  make  all  such  rules  and  orders 
as  shall  be  necessaiy  for  the  well  ordering 
of  the  affairs  of  the  company.  Undoubtedly, 
the  rules  and  regiilatlous  so  made  must  be 
reasonable,  and  the  amount  demanded  for 
the  carriage  subject  to  toll  must  be  reasona- 
ble; and  this  Is  the  limitation  on  the  power 
which  the  law  fixes  when  the  statute  Is  si- 
lent as  to  the  amount  The  manifest  Intent 
of  the  act  of  1810,  clearly  expressed,  was  to 
confer  upon  defendant  authority  to  collect 
tolls  upon  this  highway  from  all  persons 
using  the  same  by  carriage  of  burdeu  or  1 


pleasure,  and  It  acted  within  Its  authority 
in  collecting  toU  from  thla  platatlff. 

The  only  otliar  qnesUi»  raised  Is  wbetb^r 
thft  amount  demanded  and  nodTcA-flv^ 
eents^waa  in  excess  ot  ttw  smsunt  anthtv^ 
iaed  by  law.  Prior  to  the  act  of  SSd 
April,  ISSSi,  it  was  at  least  a  matter  ot  dlspnu- 
tlon  whether  the  use  ttf  bieydes  oa  the  pub- 
lic highways  was  not  fraught  wiXh  danter 
to  travela-s  driving  biases.  On  bobm  of  tlie 
highways  uid  bridges  owned  by  priTate  cv- 
poratioDs  they  were  oclnded,  twcause.  :d 
the  Judgmeat  of  the  manaceis,  safety  to  Out 
general  public  demanded  their  ndntiou. 
Then  the  legtslature,  In  Uie  snsdae  of  i» 
uadoabted  control  over  the  U^nraya  of  the 
commonwealth,  passed  tbs  act  referred  xa. 
which  reads  thus:  "Bicycles,  trfereles  sal 
all  vehicles  inopdled  hj  hand  or  Ibot,  aid 
all  persons  by  whom  bieytdes,  trtcydes  asd 
soch  otlier  Tehtcles  are  used,  ridden  or  pii>- 
pelled  upon  the  pnlriic  hl^vraya  of  fMs 
state,  shall  be  entitled  to  tbe  same  lis^u 
aad  suttJect  to  the  same  rsstricctoaa  la  tiir 
use  thereof,  as  are  prescribed  by  law  In 
the  case  of  pecsons  urtng  carriagea  drawa 
IV  horses."  This  act  deprived  tvnpUEe 
compantes  of  all  discretion  In  detOTralnlns  , 
wfaetbw  this  kind  of  Tcfalcle  was  daa«eroBs  .  \ 
to  the  traveling  poUlc,  and,  la  effect,  per- 
emptorily forbade  its  ezdnslOD.  Dader  It. 
the  bicycler,  with  bis  twe-wbetded  cairiagr. 
has  tbe  same  right  to  travel  on  tbe  tanqiike 
as  the  owner  of  a  stiky,  whose  carriage  i» 
drawn  by  a  liorse,  bat  snbject  to  tbe  ssiu-* 
reatrictkm  as  is  ^eserilied  law  for  ibe 
owner  of  the  two-wheeled  Iwrse  C8rrtig(>. 
The  only  restriction  of  the  right  to  tbe  use  f« 
the  road  by  the  driver  of  the  two-wheeIe<l 
horse  carriage  is  that  he  shall  six  cents 
toll  for  every  five  mites.  The  amount  rfasr- 
ged  In  thla  case  Is  somewhat  less  than  that 
sum;  therefore  it  Is  within  the  limit  as  v* 
the  amount  fixed  by  the  act  ot  1S80.  Wlth- 
otit  this  act,  the  power  to  demaBd  and  re- 
ceive tolls  under  the  act  ot  1810  was  dear. 
The  amount,  however,  being  incapable  <^ 
cominitatlon  under  that  act,  the  nsanagen 
would  have  be«i  restricted  by  the  law  to  a 
reasonable  charge.  As  tills  would  liave  been  a 
sonrceof  Irritation, and  possible  litigation. tbe 
legislature  has  imposed  a  maximum  charce 
on  defendant,  beyond  which  it  cannot  go.  It 
has  established,  out  of  reach  of  the  discr?^ 
tlon  of  the  company,  the  bicycler's  right  ap- 
on  the  turnpike,  and  at  the  same  time  has 
placed  a  peremptory  limitation  on  the  power 
of  the  company  to  exact  excessive  tolls.  The 
act  Invests  the  corporation  with  no  power  it 
did  not  already  possess;  confers  no  bent-fit 
It  did  not  already  enjoy;  and  therefore, 
whether  It  had  accepted  the  constitutloe  ot 
1874,  as  provided  In  article  18,  S  2,  Is  wholly 
Immaterial.  The  act  was  solely  for  ibe 
benefit  of  the  bicycler,  and  the  corporatios 
only  points  to  it,  as  demonstrating  that  ii 
did  not  exceed  the  limit  of  Its  power  by  tl^e 
act  of  1810  In  receiving  Jlils  tolL  It  lua} 
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•well  b*  doubted  whether,  withont  express 

audwrlty  firom  the  l^ialatnre,  tbe  managers 
or  a  i^Ue  Uftaway  ooald  lawfuUr  to  dls- 
criminate  between  vehicles  wdog  It  as  to  at- 
empt  wliollr  one  daaa  of  carriages  from  tbe 
tolls  wtaiph  It  impesecl  od  all  otbv  carriages. 
Under  tbe  act  of  18S8  there  Is  no  power  to 
exclude  the  bicycler  from  tbe  twn^ilke.  He 
has  tbe  same  right  as  ownen  of  other  car- 
riages to  iaaM  that  tbe  highway  ahall  be 
maintained  In  a  reasooably  safe  coaditlw  of 
reijttlr.  Hie  corperatlon  li  answerable  for 
injary  to  hbuself  or  TeMcle,  U  tbls  datr  be 
not  malntalDed.  Then  why  sbonld  be  not 
bear  bis  fair  Bhare  of  the  bsrden  Imposed 
upon  the  pnbUc  f<ff  the  use  ot  It?  We  see 
□o  reason  In  law  or  In  fact  why  be  shoidd 
not.  Therefore  tbe  indgmat  Is  rararBed, 
aud  H  Is  directed  that  Ju^^nait  be  entered 
on  tbe  caae  stated  for  defouIanL 


COLLINS  T.  LTNOH. 
(Snpnwe  Court  of  PmssTlTanls.  Apifl  2&, 
1806^ 

EracTM»T  —  IsBOS  AB  TO  Adtbrsb  PoassasioK— 
KnuBNOB—ImfBccnom. 
1.  Where  there  was  evidence  that  defendant 

in  ejectment,  tile  vendee  of  a  decedent  who  had 
cinimed  by  adverse  posfieasion,  was  also  in  pos- 
Bfssion  with  decedent,  claiming  as  cotenant  with 
others  under  a  deed,  and  as  lessee  of  her  coten- 
ants,  and  had  ioiaetl  them  ia  ejectnumt  against 
decpdent.  it  was  proper  to  charge  that  hBr  pos- 
session since  decedent's  death  could  not  be  taclced 
to  deeed«t'a  possession  in  order  to  make  a  ti- 
tle >t7  adverse  poeseasion. 

12.  Where  defendant  in  ejectment  took  nn- 
der  a  decedent  who  claimed  oj  adverse  posses- 
rion.  the  declarations  of  decedent  while  in  pos- 
session as  to  how  she  obtained  and  held  posses- 
sion, made  46  years  after  her  eatrr,  and  on  the 
trial  of  another  issue,  were  not  admissible. 

3.  Where  the  jnry  were  instructed  that  a 
paper  title  was  of  no  avail  against  a  title  hy  pos- 
sesoioa,  made  complete  by  open,  notonous,  ad- 
vprse  possession,  continuing  for  21  years,  a 
charge  that  the  burden  of  establishing  hostile 
ponseseion  and  notice  tbereof  to  the  real  ovmn 
resu  npoQ  the  party  averring  it,  and  that  pos- 
Hession  does  not  become  adverse  till  hostile  acts 
nre  openly  and  notoriously  committed,  such  as  to 
preclude  a  dwubt  of  the  character  of  the  holding 
and  Itnowledge  thereof  by  the  owner,  was  not  er- 
rooeoos  as  instructing  that  actnal  notice  oiF  the 
adverse  possession  to  the  real  owner  most  be 
proved,  and  that  possession  does  not  become  ad- 
verse till  the  owner  has  actnal  knowledge  of  its 
hcetUity. 

4.  Sefeodant  in  r-juctment  took  under  her 
niothn*.  who  claimed  by  adverse  possession. 
Plaintiff  daimed  under  a  deed  to  himself,  his 
two  brothers,  and  his  sister,  the  defendant,  tak- 
en during  his  mother's  possession;  and  there  wss 
evidence  that  the  mother  authorized  the  purchase 
of  the  legal  title,  jffrfrf,  that  it  was  proper  to  de- 
fine tiie  issue  as  being  between  the  legal  title  In 
plaintiff— who  claimed  to  have  pnrcfaased,  in 
common  with  defendant,  with  the  approbation 
of  the  mother,  who  was  then  in  possession — and 
the  mother^*  possessory  title. 

5.  PIsiDtiff  in  ejectment  held  the  1^1  titie, 
and  daimcd  tbat  defendant,  the  vendee  of  one 
claiming  by  adverse  poasessioa.  bad  rec<wnised 
his  title  by  accepting  a  lease  from  him  while  she 
was  In  possession  with  her  vendor,  during  the 
vendor's  adverse  possession.  The  lease  was  ex- 
ecutad  by  "A.,  and  wife,"  and  defendant  denied 


that  it  was  execnted  In  her  behalf.  Held,  titat 
evidence  of  the  relations  existing  between  A. 
and  defendant  at  the  time  the  lease  was  executed 
was  properly  admitted. 

u.  Where  defendant  in  ejectment  todk  under 
her  mother,  who  claimed  by  adverse  possessinn, 
and  it  appeared  that  she  was  in  possession  with 
the  mother  during  a  part  of  tbe  period  of  adverse 
possession,  it  was  proper  to  admit  evidence  that, 
anring  the  jeint  jK>ssesslon,  defendant,  la  com- 
mon with  plaintiff  and  others,  took  a  deed  of  tbe 
land  from  the  legal  owner,  and  that  defcndan*' 
accepted  a  lease  from  her  coteaants  under  the 
deed,  and  joined  wtth  tbcm  in  ejectment  against 
the  mother,  as  bearing  on  the  exdnsivaneaa  of  th* 
mother's  possession. 

7.  On  an  issue  in  ejectment  whether  0.  en- 
sered  land  under  a  contract  therefor  with 
owner's  agent  a  paper  writing  over  30  years  old^ 
executed  by  the  agent  under  seal,  and  witnessed,, 
and  delivered  to  defendant's  vendor,  who  then 
claimed  the  land  by  adverse  possession,  to  the 
effect  that  the  agent  did  not  consider  that  C.  ever 
had  a  contract,  was  not  admissible  to  show  that 
fact 

Ap{)eal  from  court  of  commosi  pleas,  Lv- 
zeme  cotuity;  Chartoa  B.  Bice,  Judge. 

Ejectment  by  John  CiriUns  agftlnst  Swab 
Ami  I^yncb.  From  a  Jadgmoit  for  platotM; 
defendant  appeals.  Affirmed. 

Tbla  actlsQ  was  commenced  In  1889,  mnOt 
resElted  In  a  judgment  for  plaintiff,  which 
was  reversed  on  appeal.  27  AtL  721,  157  Pa.. 
St  246.  Tbe  plaintiff  claimed  an  undivided 
one-fourth  part  of  the  land  described  In  hie 
writ,  and  traced  title  to  the  whole  tract  down 
to  himself,  his  two  brothers,  and  his  sistw, 
the  defendant,  as  tenants  In  common.  De~ 
fendant  did  not  attack  tbe  validity  of  this. 
Utle,  but  ptoaded  the  statute- of  Umltatlona. 
and  In  support  of  that  defense  sought  to 
show  tbat  bar  grandfather.  Sutm  Sh^hord, 
entered  and  made  tbe  ftrst  Improvement  up- 
on the  tract,  at  some  time  iH-ior  to  1827.  and 
In  that  year  transferred  his  possesaioo,  by- 
a  written  Instrument  to  hia  daughter  Sally 
Ann,  she  being  tbe  wife  of  William  GoUlas.. 
and  (tefendont's  mother;  that  Sally  Ann, 
with  her  husband,  went  Into  possession  un- 
der tbe  transf^,  and  remained  thereon,  and 
cultivated  the  some,  claiming  the  land  aa  her 
own,  up  to  her  death  in  1879;  and  that  de- 
fendant acquired  her  motha:*s  Interest, 
through  a  aheriff's  sale  under  an  execution. 
Plaintiff  disputed  the  transfer  to  his  mother,. 
Sally  Ann,  and  ber  entry  thereunder,  and 
claimed  tbat  bis  fatbw,  William  Collins,  en- 
tered the  land  under  a  contract  with  Henry 
W.  Drinker,  agent  of  the  holders  of  the  legal 
title,  and  that  Collins  disposed  of  the  proper* 
ty  as  bis  own  by  will  to  his  beirs;  that 
thereafter.  In  1872.  by  consent  of  tbe  widow, 
Sally  Ann  Collins,  who  was  tb.ea  la  posses- 
sion, plaintiff  and  defendant  and  their  two 
brothers  acquired  the  legal  title  from  Mary 
V.  Wurts;  that  In  1877  defendant  and  J.  W. 
ArmstnHig,  who  was  then  known  as  ber  hus- 
band, recognized  that  title  by  accepting  a 
lease  of  the  land  from  defendant's  cotcoants; 
and  that  In  1878  defendant  joined  with  her 
cotenants  under  the  Wurts  deed  In  ejectment 
against  her  moth«>,  Sally  Ann  Collins.  Tbe 
Jury  w«re  Instructed,  among  other  ttaiDgo,. 
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that  a  mere  papa  Utle  waa  of  no  avail 
against  a  title  hj  possession,  made  c<»nplete 
open,  notorious.  adTerae  possession  con- 
tlnnonsly        np  toe  a  pwtod  of  21  years. 

Defendant  assigned  as  error  the  following 
points,  among  others.  tIs.: 

*'It  Is  respectfully  submitted  that  the 
learned  court  l>elow  erred  In  the  following 
particulars,  to  wit: 

"(1)  In  the  answer  to  the  defendant's 
third  point  The  point  was  as  follows,  to 
wit:  '&)  Eren  if  tlie  Jury  should  beUere 
tiiat  WUllam  Collins,  her  husband,  had  a  con- 
tract from  the  holders  of  the  paper  titte, 
yet  if,  after  bis  death,  a  continuous,  adverse 
possession  of  the  land  was  held  by  the 
said  Sally  Ann  Collins,  and  her  snccessora  In 
title,  for  a  period  of  twenty-one  years  from 
the  time  of  his  death  before  the  present  ac- 
tion was  brought,  that  would  bar  any  action 
by  the  present  holders  of  the  said  paper  title; 
and  rest  the  title  by  possession  In  the  de- 
fendant, she  baring  become  the  purchaser 
of  the  said  title  by  the  sherlCC's  sale  of  the 
title  of  said  Sally  Ann  Collins,  and  the  con- 
veyance to  her  by  the  said  aheriflTs  vendee.' 
And  the  answer  thereto  was:  This  point  Is 
answered  in  the  negative.  If  Sally  Ann  Col- 
lins had  not  acquired  title  by  adverse  pos- 
session at  the  time  of  her  death  In  1879, 
the  subsequent  possession  of  Sarah  Ann 
I<ynch  could  not,  under  the  circumstances  of 
tills  case,  be  tacked  to  the  previous  posses- 
sion of  her  mothw,  in  order  to  make  a  title 
by  adverse  possession  as  against  the  plain- 
tlff.* 

"(2)  In  chai^ng  the  Jury  as  follows,  to 
wit:  'You  will  inquire  whether  or  not  from 
the  time  of  the  death  of  William  Collins  un- 
til the  death  of  Sally  Ann  OolUns  there  was 
a  period  of  twenty-tne  years,  and  whether  or 
not  Sally  Ann  Collins  was,  during  that  time, 
in  actual,  adverse,  notorious,  open,  exclusive 
possession  of  the  premises.  If  she  was.  then 
she  acquired  title  to  the  pmnises,  which  was 
subsequently  acquired  by  the  defendant  by 
virtue  of  a  sherilTs  sale.  If  she  was  not, 
and  If,  under  the  Instmctlcnu  that  we  have 
already  given  to  you,  you  find  that  the  pos- 
session during  the  lifetime  of  William  Col- 
lins was  the  possession  of  William  CoUins, 
and  In  his  rigbt,  then  she  had  not  such  title 
as  would  pass  by  that  sale,  and  your  verdict 
should  l>e  for  the  plaintiff.'  " 

"(4)  In  rejecting  the  offer  in  evidence  of 
the  declarations  of  Sally  Ann. Collins  as  to 
her  possession  and  claim,  made  while  she 
was  In  possession  of  the  land  and  claiming 
it;  she  being  now  dead,  and  the  predecessor 
in  the  title  now  held  and  defended  by  the 
defendant,— as  per  the  following  bill  of  ex- 
ceptions, to  wit:  'Defendant's  counsel  offer 
the  declarations  of  Sally  Ann  Collins,  made 
while  In  possesslcMD  of  the  land,  as  to  b&r  pos- 
session of  the  same;  how  she  held  It  and 
how  she  obtained  It;  she  being  now  a  de- 
dmsed  party,  who  was  formerly  in  posses- 
Bt<Hi,  and  whose  title  we  claim  under;  these 


declarations  b^g  made  as  testimoar  In  a 
case.  Collins  v.  Benedict.  No.  88,  January 
term,  1873,  In  the  court  of  common  picas  of 
Luseme  county,  suit  in  ejectment;  this  belns 
offered  not  as  evidence  given  In  that  cast-, 
but  simply  as  dedaratlons  of  a  deceased  par- 
ty who  was  formerly  in  possessioii.  and  mi- 
d«T  whom  we  claim  that  risht  (Objectcil 
to  as  immaterial  and  Irrelevant.)  PlalntifTf 
Oouns^:    How  do  you  jnroiKMe  to  provr 
these   declaratlfMis?   Defoidanfs  Connsel: 
From  the  recorda  of  the  court,  aa  returned 
from  the  supreme  court    The  Court:  We 
mutatn  the  objection  to  the  otter.  (Excep- 
tion noted  for  defendant    Bill  sealed.}'  The 
declaratl<ms  of  Sally  Ann  GolUns  were  as  foi- 
lowB,  to  w^it:  'I  am  78  years  old,  going  on 
TO.    I  live  in  Pittston  townahip.    I  live  es 
the  lot  my  father,  John  Shepherd,  sot  tor  dk 
It  is  the  Jesse  Fell  tract    I  have  Ured  oa 
the  land  for  fifty  years,  about    My  father 
gave  me  this  land.    I  paid  him  for  it— idx 
sheep  and  two  cows.   I  earned  than  after 
I  was  of  age,  and  I  I^t  than  with  my  fatlHT 
when  I  left  him.    There  was  546  acres  wbeii 
I  first  paid  taxes  for  It    I  have  paid  taxes 
ever  since  I  went  there    When  the  coal  busi- 
ness commenced,  then  they  made  those  un- 
der me  pay  heavy  taxes.    X  worked  as'l 
earned  this  money  to  pay  the  taxes;  chil- 
dren helped..  Kever  lived  anywhere  eisf 
rince  I  went  on  this  tract    I  know  Caleb 
Wells.^  He  used  to  be  my  first  n^bbra;  I 
know  'Joseph  FelL    Tbey  have  heea  desd 
about  twenty  years.   My  bithw  gave  dk 
this  paper  before  me.    When  lie  transferred 
tills  writing,  I  oonld  not  write,  nor  my  Ci- 
ther; so  one  of  my  neighbors  fixed  this. 
This  Is  the  paper  my  fath^  gave  ma  I 
have  not  tried  to  find  any  person  wbo  know* 
the  tiandwrittng  of  these  two  men.    iSj  fa- 
ther could  not  write.    He  would  get  some 
person  to  write  for  him  when  lie  had  anj 
writing  to  do.   It  was  one  of  tliese  men  who 
wrote  this  paper.   It  waa  this  fdlow  Wells 
wrote  It  for  my  father.   I  bare  had  tlii^ 
paper  In  my  possession  ever  since.    I  al- 
ways keep  my  own  papers.   I  have  had  twn 
or  three  suits  before  this.   I  had  one  suit 
against  Truxton  B^iedlct,  and  me  for  cut- 
ting timber.    Tbls  pap^  was  not  prodnce<i 
in  tliat  suit   This  paper  waa  then  in  ms 
pocketbook.    I  don't  know  when  tbe  paper 
was  drawn.   I  didn't  see  it  dravra.    I  kni>v 
nothing  but  what  my  father  UM  me.    I  miis 
Itnew  that  he  gave  It  to  me.  Uj  fSather  gare 
me  this  paper.   My  fathor  died  flftem  yearf 
ago  this  spring.   He  gave  It  to  me  long  ^<^ 
fore.    It  may  be  three  or  four  years  after  I 
took  possession  of  tbe  land.   My  hnsbaiid 
stayed  with  me.    (Paper  admitted  and  bill 
sealed  at  request  of  defendant's  ooimsel 
Paper  read  to  the  Jury:  "Plttstoiu  Jaa  10. 
1827.    I,  John  Shephwd,  tor  and  In  comfcl- 
eratlon  of  two  heifers  and  six  abeep,  1  dp 
hereby  bargain  and  sell  to  Sally  Ann  CoUin* 
my  possession  of  the  Jesse  Pell  tract  of  lanl 
containing  400  acres,  more  or  lesa.  Jobs 
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Sheplierd.  Wltneaa:  Gal«b  WMb^  Joseph 
I*''ell/'>  I  and  my  hnabuid  wwe  In  possm- 
slou  together.  I  was  married  lone  I>tf<ne  I 
took  possession.  I  and  my  bnslMUUl  thai 
mored  on  it  Ho  went  off  to  ttie  canal,  and 
I  and  the  children  stayed  oo  the  land  and 
wwked  it  I  took  eare  of  the  jnc^orty. 
Once  in  a  while  he  wonld  be  with  me.  He 
-was  most  of  the  time  somewber«  dm. 
CrosB-Bxandnatlon:  I  worked  in  this  spring 
on  JesM  Feu  teact  fifty  years  ago;  say  fifty 
yean.  I  cannot  teU  the  year  I  moved  on. 
7here  mis  a  house  whoi  we  moved  on.  My 
liuaband  and  my  friends  helped  to  furnish  It. 
My  father  was  the  mainstay.  There  was 
not  a  n^hbor  there  when  I  veat  on.  No 
one  had  land.  We  were  the  first  that  occih 
pled  this  land,  together  with  my  children. 
Had  three  diUdtw  wh«i  I  wait  on  the  land. 
&Iy  husband  wc^ed  on  the  place,  too. 
When  my  fiither  died,  the  sons  were  olA 
enons^  to  ta3u»  the  i^ow.  My  husband  went 
to  get  the  Kock  CaUn  lot  This  was  before 
we  moved  on.  About  160  acres  where  I 
live.  There  Is  a  little  piece  cleared.  Can- 
not say  how  much  ms  Cleared.  Mr.  Baie> 
diet  did  not  dear  it  We  cleared  it  some 
rears  ago.  Thai  Benedict  did  not  five  there 
for  years.  He  came  and  thai  went  otC.  It 
1h  cleared  up  to  Hamden's  plac&  They  bare 
cleared  the  timber.  I  paid  taxes,  more  or 
less.  This  land  was  assessed  to  me,  not  to 
my  hualMuid.  It  was  assessed  as  the  Jesse 
Fell  tract  He  died  there,  and  I  burled  him. 
He  died  eighteen  yeais  ago  last  talL* 

"(S)  In  rejecting  the  offer  to  prove  the 
dedarattons  of  Sally  Ann  Collins  as  to  how 
she  obtained  possession  of  the  land  in  ques^ 
tlott,  and  how  she  held  it  made  during  the 
trial  of  the  case  of  Collins  t.  Benedict,  by  a 
witness  who  was  presoit  and  heard  her 
said  declarations;  the  said  Sally  Ann  Ool- 
Uns  bdny  the  predecessor  In  the  title  to  tba 
land  in  question  now  held  by  defendant, 
and  being  now  dead,— as  per  the  ftiUowlng 
bill  €t  exceptions,  to  wit:  *Did  you  hear 
your  mother  testify  in  court  in  the  case  of 
GoUlns  T.  Benedict?  A.  Tes,  sir.  Q.  Did 
you  hear  her  say  at  that  hearing  how  she 
got  possession,  from  wh<nn  Ona  got  ItT  De- 
fendant's Counsel:  We  iwopose  to  Aow  by 
this  witness  that  she  was  present  In  court 
at  the  time  that  the  case  of  OoUIns  t.  Boie- 
diet  No.  08,  January  ttfm,  1878,  court  of 
comnum  pleas  of  Luserne  county,  was  tried; 
that  she  heard  hat  mother  testify  at  that 
time,  her  mother  being  at  that  time  In  pos- 
session of  the  land.  We  propose  to  show 
what  her  mothw  testified  to,  as  evidence  of 
the  declarations  of  her  mother  while  in  pos- 
session, as  to  how  she  obtained  poasesslon 
of  the  land  in  question,  and  bow  she  held 
it  (Objected  to  beesuse  the  testimony  of 
the  mother  In  a  trial  of  another  issue  as  to 
how  she  held  this  land  in  dispute  is  Imma- 
terlid  and  Irrtfevant.)  The  Court:  Objec- 
tion sustained.  (Bxceptlon  noted  tax  the 
defendant   Bill  seated^* 


"(6)  In  charging  the  Jury  as  follows,  to 
wit:  'A  good  title  may  be  acquired  in  Penn- 
sylvania by  adverse  possesslcm.  Th^e  Is 
no  dispute  about  that  The  possession,  to 
give  title  as  agidnst  the  recorded  papw  ti- 
tle, must  be  actual,  exduslTe,  notorious, 
continued,  peaceable,  hostUsw  Hie  burden 
of  estabUshlug  hostile  posses^n  and  notice 
thereof  to  the  ownn  of  the  land  resto  upon 
the  party  averring  It  and  the  possession 
does  not  become  adverse  till  hostile  acta 
are  notoriously  and  openly  committed,  such 
as  to  preclude  a  doubt  of  the  character  of 
the  holding,  and  knowledge  thereof  by  the 
opposite  party.  These  general  principles 
are  to  be  borne  in  mind  by  the  jury  In  con- 
sldertng  the  testimony  as  to  the  possession 
during  the  lifetime  of  William  GoIUns,  and 
as  to  the  possession  after  his  death  by  Sally 
Ann  Collins.' 

"(7)  In  the  answer  to  defendant's  first  point 
The  point  WEH  as  follows,  to  wit:  '(1)  The 
issue  in  this  case  is  between  the  paper  title 
held  by  and  obtained  ftam  Mary  V.  Wurtt 
and  the  poanssctty  title  held  by  Sally  Ann 
OolUns.'  And  the  answer  thereto  was: 
'While,  In  a  general  way,  that  Is  not  an  In- 
correct statement  of  the  Issue,  yet  It  docs 
not  seem  to  us  to  be  a  full  statement  of  the 
Issue  as  It  has  been  presmted  by  both  Mdes, 
and  we  therefore  decline  to  charge  as  re- 
quested In  that  point  The  Issue  Is  be- 
tween the  Wnrts  title  In  the  hands  of  the 
plaintiff,  claiming  to  have  purchased  It  In 
oommon  with  the  defendant,  pursuant  to  a 
request  er,  at  least  with  the  approlMtton. 
of  Sally  Ann  Collins,  who  waa  at  the  time 
In  possession,  on  the  one  side,  and  Qie  pos- 
sauory  title  of  Sally  Ann  Colllna' 

In  admitting  evidence  as  to  the  rela- 
tions of  the  defendant  with  one  John  Arm- 
strong, as  per  the  following  bill  of  excep* 
Hons,  to  wit:  *Oross-BxamlnatIon  by  Mr. 
Lenaban:  Q.  How  old  a  wmnan  are  you? 
A.  I  am  sl3cty  years  old  In  June.  Q.  This 
gentleman  here  Is  your  broths.  Is  he  not? 
A.  Yes,  star.  Q.  Are  you  a  mairled  woman? 
A.  My  husband  died  In  the  army.  Q.  Have 
yon  been  married  since?  A.  No,  sir.  Q. 
W&n  you  married  to  a  man  named  Arm- 
strong? (Objected  to  as  not  cross-examina- 
tion, and  immaterial  and  Irrelerant.)  The 
Court:  We  think  that  Is  competmt  We 
think  they  have  a  right  to  ask  that.  (Ob- 
jection ovemfled.  Exception  noted  for  the 
defendant   Bill  sealed.)* 

In  permitting  the  exsmlnation  of  John 
M.  Armstrong  as  to  an  Immaterial  matter, 
as  per  the  following  bill  of  exceptions,  to 
wit:  'John  M.  Armstrong  recalled  for  plain- 
tiff In  rebuttal.  Bxamlned  by  Mr.  Lenahan: 
Q.  Were  yon  a  witness  in  the  case  of  Col- 
lins V.  Benedict?  A.  I  was.  Tes,  sir.  Q. 
Was  Sarah  Lynch  sworn  in  that  case?  A. 
I  think  she  was.  Q.  Did  she  uiswer  to  the 
name  of  Sarah  A.  Armstrong  as  a  witness? 
(Objected  to  by  de/endant's  counsel,  and 
the  purpose  of  the  question  Is  asked.) 
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PlolnUfTs  Counsel:  The  purpose  Is  to  show 
that  she  answered  to  that  name,  for  the 
fnirpose  of  contradicting  her.  (Objected  to, 
that  It  Is  immaterial,  and  not  competent 
evidence  to  contradict  her;  that  the  contra- 
dlctlon  Is  as  to  matter  entirely  outside  of 
the  Issue  in  this  case,  and  therefore  inad- 
missible.) The  Court:  We  will  recehre  the 
testimony.  (Exception  noted  for  defendant. 
Bill  sealed.)' 

"(10)  In  admitting  In  eridence  the  lease 
from  J.  A.  GoiUns  and  others  to  J.  M.  Arm- 
strong and  wife,  as  per  the  following  bills 
of  exceptions,  to  wit:  'Q.  After  you  consid- 
ered your  claim  as  acquired  there,  whether 
or  not  you  went  to  Sarah  Lynch  or  Sarah 
Armstroi^,  and  bad  a  tailc  with  her  or  with 
Jotm  Armstrong  about  leasing  them  this 
property?  A.  Yes,  sir.  Q.  And  if  you  did, 
go  on  and  state  what  was  done  there.  (Ob- 
jected to.  Any  arrangement  as  to  leasing 
this  property,  made  between  these  tenants 
in  common  while  Sally  Ann  Collins  was  In 
possession  of  the  land,  and  claiming  the 
same  by  virtue  of  a  conveyance  from  her 
father,  and  by  virtue  of  possession  kept  up 
for  over  flfty  years  previous  to  this  time,  is 
Incompetent  at  this  time  to  In  any  wise  af- 
fect the  question  of  her  titie,  irrelevant  to 
the  present  issue,  and  Is  therefore  immate* 
rial  and  inadmissible.)  The  Court:  We  are 
inclined  to  think,  this  la  competent  We  ad- 
mit the  testimony.  (Exception  noted  for  de- 
fendauL  BlU  sealed.)  Plaintiff  offers  In 
evidence  lease,  dated  3d  April,  1S77,  be- 
tween J.  A.  Collins  and  R.  T.  Bliss  and  oth- 
ers, of  the  one  part,  and  Milton  Armstrong 
and  wife,  of  the  other  part,  leasing  the  land 
In  question  for  the  consideration  that  the 
taxes  on  the  above  property,  both  local, 
state,  and  county  taxes,  be  paid  by  the 
lessees,  and  for  the  further  consideration 
that  $50  worth  of  Improvements  shall  be 
put  on  the  abov&described  land,  the  im- 
provements to  be  the  erection  of  fences, 
and,  If  not  erected  as  above,  the  amount  to 
be  paid  In  lawful  money  to  the  parties  of 
the  first  part  Signed:  J.  M.  Armstrong, 
seal,  and  wife,  seal.  Defendant's  Counsel: 
I  object  to  the  adoilsslon  of  ttils  paper  In 
evidence,  for  the  reason— First,  It  Is  a  mat- 
ter between  other  parties  than  the  parties 
to  this  Issue,  therefore  it  Is  res  Inter  alios 
acta;  second,  because  It  is  not  executed  by 
the  defendant  In  this  case,  or  any  one  au- 
thorized to  execute  it  for  her,  and  that  her 
name  is  not  to  It;  third,  that  it  was  exe- 
cuted on  Sunday,  and  therefore  void,  which 
objection  I  am  ready  to  substantiate  by 
deflnlte  proof;  fourth,  that  no  possession 
was  ever  taken  under  this  lease,  or  any  ac- 
tion of  any  kind  taken  under  It,  and  no 
change  of  possession  followed  In  any  way  in 
consequence  of  Its  execution.  The  Court: 
Objection  overruled,  evidence  admitted. 
(Exception  noted  for  defendant.  Bill  seal- 
ed.)* 

"(11)  In.  chaining  the  iuvj  as  follows,  to 


wit:  *So,  also,  win  you  take  Into  considera- 
tion the  testimony  as  to  tbis  lease  tbat  ha» 
been  offered  In  evidence.    If,  when  it  was 
presented  to  her,  she  refused  to  sign  ft  t-i 
have  anything  to  do  with  it,  or  to  recognize 
the  daim  which  was  made  under  ft,  then  it 
oi^ht  not  to  have  any  bearing  In  year  ecu- 
slderatlon  of  the  question.    If,  wben  thlf 
lease  was  pres«ited  to  her,  she  acquie«w4 
In  its  execution  by  John  M.  Armstroi^  b 
the  manner  tiiat  it  was  executed,  it  wouM 
be  a  circumstance  tending  to  show  tbe  b&- 
ture  of  her  possession  during  that  period  of 
time,— a  circumstance  tending  to  sbow  rK- 
ognltlon  of  the  Wurts  title  which  had  beep 
bought  in  1872.    Here  is  another  qnestino 
of  fact,  and  that  Is  whether  or  not  that  lex<? 
was  executed,  as  ft  now  appears  to  be.  3T 
the   time  claimed   by  the   plaintUf,  and 
whether  tbat  was  done  with  the  knowled^ 
and  acquiescence  of  the  defendant.    It  !■ 
because  of  its  bearing  upon  this  question  of 
fact  that  we  have  admitted  the  evldeD'V 
tending  to  show  her  relations  wltSi  John  M. 
Armstrong,  and  In  tlut  view  of  tbe  raw. 
that  testimony  la  competent  to  be  onuidef 
ed  by  the  Jury.' 

"(12)  In  charging  the  Jury  as  foDowF.  t> 
wit:  'It  Is  In  testimony  that  the  defendant 
resided  upon  the  premises  dnrlng  the  sam? 
period  of  time  after  the  death  of  her  father. 
But  if  sbe  was  there  nnder  her  mother, 
recognizing  her  mother's  dalm.  then  that 
would  not  interfere  with  the  exdvsiveness 
of  the  possesion  of  Sally  Aim  CMUns.  Bnt 
if,  during  this  period  between  the  death  of 
William  Collins  and  tbe  death  of  Sally  Ann 
Collins,  Sarah  Ann  Lynch  was  in  pot»»- 
sion,  claiming  nnder  the  -Worts  titie.  it 
would  have  the  effect  of  breaking  tbe  con- 
tinuity and  excliuiveness  of  the  possessIoD 
ocC  her  mother.  This  will  require  yon  to 
consider  the  testimony  with  regard  to  tb*' 
nature  of  the  possession  of  Sarah  A.  Lync^i 
during  tbat  period  of  time.  Fy>r  It  appMn^ 
that  In  1872  she  and  her  three  brotbers  toot 
a  deed  for  the  Wurts  titie,  wblcfa  was  en- 
tered of  record.  If  they  took  this  deed, 
alleged  by  the  plaintiff,  purannnt  to  an  ar 
rangement  with  Sally  Ann  C<rillns,  and  Sarab 
Ann  Lynch,  one  of  the  grantees  in  the  deei 
remained  in  possession  under  it,  tbe  posi^ 
^n  of  Sally  Ann  Collins  during  the  mb^ 
quent  period  would  not  be  a  hostile  and  ex- 
clusive possession,  which  is  nec^sarr  tn 
give  titie  by  adverse  possession.  Of  course, 
as  to  that  question  of  fact  there  la  a  dl^ 
pute.  and  yon  must  decide  it;  It  being  al- 
leged, on  the  one  side,  that  this  deed  wns 
taken  with  the  approbation,  if  not  pursttsm 
to  the  request,  of  Sally  Ann  Collins,  and.  od 
the  other  side,  that  fact  being  denied.  It  aiv 
pears  that  in  1878  an  action  of  electmeot 
was  brought  by  these  same  lutrtlea  agsinft 
tbe  mother,  Sally  Ann  Collins.  W^hlle  th# 
bringing  .of  the  action  of  ejectment  wooW 
not  of  Itself  break  the  continuity  of  tbe  pnc- 
session  of  Sally  Ann  Colltaia,  St  Is  nevertbe- 
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lesa  a  taet  to  b«  erauldered  hy  f3ie  Jury  In 
ilotenulnlng  wbat  waa  tlie  natarft  of  tlw  claim 
wliich  Sarah  Ann  Lyncb  was  setUng  up 
wliUe  she  was  In  poaseaalcb,  provMad  yon 
and  tbat  Oie  anlt  waa  IwoiiKht  by  her  au- 
tliorlty  and  knovledfe.  fibe  denlea  that  she 
authorised  the  suit  In  any  way.  and  that 
her  ftrst  knowledge  at  it  was  when  the  som- 
mons  waa  awred.  If  she  authorised  the 
suit  to  be  broosht.  then  It  would  be  a  fact 
bearlns  upon  that  qaeatlen  aa  to  whether  or 
not  abe  herself  was  in  the  actual  posaeaslon 
of  the  inenilaea,  or  a  portion  of  It,  at  least, 
under  thfa  Wui-ta  titie.  and  thus  adversely 
to  th9  possession  of  her  mother.  But  If  ^ 
<lld  not  authorise  the  use  of  her  name,  then 
yon  should  dlmcard  that  Item  of  evidoDoe 
In  disposing  of  the  question  befors  you.' 

"(18)  In  chsiflag  the  Jury  as  Mlows,  to 
wit:  *Ob  the  part  of  the  plaintiff  the  claim 
Is,  at  some  date  prlov  to  IfiSO  <I  wfll  not  be 
more  specific  In  commenting  upon  the  tsstl- 
mony  as  to  that.  Ton  will  remraiber  what 
the  testimony  waa  aa  deaily  as  I  do),  that 
William  Ot^iiu  went  into  poaseseton  under 
a  contract  with  Henry  W.  I^lnker.  Jnat 
what  right,  U  any,  Henry  W.  Drinker  had 
to  conr^  the  land,  doea  not  i^pear  In  the 
testimony,  nor,  ao  far  aa  this  particular 
iinestlon  is  concerned,  Is  it  material.  We 
are  now  oonslderhig  the  questfon  whether 
tbey  went  Into  possession  under  this  claim . 
of  right  of  Willlaro  Oolllns  under  the  Drink- 
er contract^  or  under  the  eUUm  of  Mrs. 
Collins  ODder  the  paper  which  has  been  of- 
fered in  erldenoe.  I  do  not  purpose  to  go 
over  the  teatlmony  bearing  upon  tbeae  ques- 
Hons.  It  has  been  very  fully  and  rery  ably 
presented  to  you  by  the  oounael  on  the  one 
side  and  the  other,  and  "m  aball  leave  it 
tbare  tot  your  decision.  If  yea  find  that 
WlUlam  and  Sally  Ann  Collins  entered  un- 
der a  tnuufer  from  her  father,  John  Shep- 
betd.  and  continued  the  poaseaal<m  uninter- 
ruptedly for  twenty-«iie  yaars,  she  claiming 
tbe  laud  as  hw  own,  Uwn  she  acquired  a 
sood  title  by  adrerae  possession.  But  If  you 
find  that  they  entered  nmder  and  porsnant 
to  a  claim  by  WiUlam  CoUlns  that  he  had  a 
contract  from  Henry  Drinker,  whether  such 
contiact  waa  valid  or  Invalid,  and  tbat  be 
<»Btlttned  to  work  the  land  as  his  own  dur. 
ing  his  life,  then  at  the  time  of  his  death 
Sally  Ann,  his  w!fe,  had  not  acquired  any 
title  by  adverse  possession,  nor  could  she 
«ack  her  subsequent  possession  to  the  i»lor 
possession  of  her  husband  In  order  to  make 
out  a  title  as  against  the  plaintiff  in  this 
case.' 

"(14)  In  rejecting  tbe  offer  of  evidence 
proposed  in  the  following  Ull  of  excepticms, 
to  wit:  'Defendant  offers  In  evidence  m«Do- 
randum  under  seal  from  tile  papmrs  deliv- 
ered to  Mr.  Rlcketts  by  Sally  Ann  Collins, 
as  hss  already  been  shown  In  the  case,  un- 
der seal,  by  H  W.  Drinker,  drawing  the 
exact  itituatlon  as  to  tbe  contmct,  as  to 
whetbsr  there  was  a  contract,  and  what 


was  proposed  about  it  betwera  him  and 
William  Ciollins.  (Objected  to,-BB  not  being 
in  contradiction  of  anything  In  this  case.) 
Defendant's  Oounsel:  We  offer  It  as  a  con- 
tradiction ot  John  Collins.  The  Court:  I- 
dont  think  that  would  be  evidence.  (Ex- 
ception noted  for  defendant.  BUI  sealed.}* 
The  paper  thua  offered  la  aa  follows,  to  wit: 
'A  paper  was  drawn  up  providing  for  a  pajP' 
ment  of  $50  by  Mr.  ColUngs  to  H.  W.  Drink- 
er, at  which  time  CoUings  was  to  have  had 
a  regular  c<mtract  for  tha  l&nd  he  desired  to 
have.  As.  Mr.  CoIUngs  never  paid  this  950, 
nor  any  am't  whatever,  H.  W.  Drinker  eon- 
aiders  that  Mr.  Colllngs  never  held  the  laud 
by  contract  from  him.  In  testimony,  wit- 
ness my  hand  and  seal,  tl^  &Oth  September, 
1861.  Henry  W.  Drinker.  [Seal.]  In  pres- 
ence of  Caroline  T.  Drinker.*  ** 

Al^nder  Rlcketts  and  A.  Rlcketta,  for 
appellant.  John  T.  Lenahan,  James  L.  Len- 
alian,  and  Edward  A.  Lynch,  for  appellee. 

PGR  CURIAM.  This  case  depended  main- 
ly on  questions  of  fact,  which  were  fairly 
submitted  to  the  Jury,  and  by  them  deter- 
mined in  favor  of  the  plaintiff.  An  exam- 
ination of  the  record  discloses  no  subetan- 
tlal  error  In  any  of  the  learned  court's  rul- 
ings, or  in  its- instructions  to  tbe  jury.  The 
ease  appears  to  have  been  tried  In  substan- 
tial accordance  with  the  views  of  this  court 
as  expressed  In  opinion  on  former  appeal 
We  find  nothing  In  the  record  that  would 
JnMtj  va  in  eustalnlii%  any  ot  the  assigu- 
ments  of  mor.   Judgment  af&nned. 


BAILEY  et  al.  r.  CITY  OF  PHILADEL- 
PHIA et  a!. 
(Supreme  Conrt  of  Pennftylvania.    April  29, 
1895.) 

Cities— Fathbnt  or  Hohai.  Obligatioxs— Appho- 
niATiom  BT  CotmciE^MSiKO  or  War- 

XASTS— '^A'PSOPHIATB  D»ABnBIIT.  * 

1.  A  «lt^,  tlirotwh  its  considis,  may  recosnice 
a  moral  obligation,  aa  where  a  teacher  apixriDted 
by  a  school  board  serves  till  the  court  decide, 
asalnst  tbe  contention  of  the  school  board,  that 
ccm&rmatioo  of  the  appointment  by  tbe  board  of 
eilacation,  which  waa  refused,  waa  necesBaiy;  and 
therefore,  coQQcila  haiing  made  an  appropriation 
therefor,  and  directed  the  drawing  of  a  warrant, 
an  injunction  will  not  be  granted  against  the 
drawing  and  paylii<?  thereof. 

2.  Under  Act  June  1,  1885.  art.  6,  providing 
that  "do  money  shall  be  drawn  from  the  city 
treasury  except  •  •  •  upon  warrants  signed 
by  the  head  of  the  apim^iate  department,*'  and 
article  7,  proridiag  that  the  city  controllw  sliall 
not  suffer  tbe  appropriation  for  one  item  to  U 
drawn  on  by  "any  department  other  than  that  for 
whidi  tiie  apttropriation  was  apecifically  made,* 
die  "appropriate  deparanent,"  whose  head  is  to 
sign  the  warrant,  ia  the  deparbnent  to  which  the 
appropriation  ia  made. 

3.  Such  direction  that  the  head  of  die  "ap- 
propriate department**  shall  sign  tile  warrant  u 
not  intended  to  interfere  with  the  diacretkn  of 
the  councils  as  to  the  department  to  which  ap- 
propriation should  be  properly  made. ' 

4.  An  appropriation  to  a  department  other 
than  that  of  education*  to  pay  a  meeo  moral  abU* 
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gntioQ  of  the  dty  to  a  teacher  for  scrrleeH  render- 
ed before  the  courts  declared  her  appointmeot  il- 
legal, IB  not  ^  Interference  with  the  functions  of 
the  department  of  edncation. 

5.  The  term  "department,"  In  the  proTiston 
of  Act  June  L  1885,  art  6,  that  a  warrant  BhaU 
Ije  signed  by  the  head  of  the  "appropriate  depart- 
ment," is  not  Umit(^  to  a  technical  department, 
but  inclndea  all  officials  charged  with  details  per- 
taining to  the  city  goTemment,  for  whose  expense 
the  city  is  obliired  toproTide;  and  the  deru  of 
councils  are  such  officials,  as  to  all  tniscdlaneoas 
matters  which  councils  may  devolTe  on  them. 

Appeal  from  court  Of  common  pleas,  Phila- 
delphia county. 

Suit  by  J.  Percy  Keatiu;?  and  othSrs,  as  tai- 
p&jGn,  against  the  city  of  Fhiladelphia  and 
certain  offlcera  thereof,  to  enjoin  the  drawing, 
countersigning,  or  paying  a  warrant  In  favur 
of  aiargaret  Sherry.  A  preliminary  Injunc- 
tion was  dissolved,  and  plaintiffs  appeaL  Af- 
firmed. 

J.  Pav7  KeatiDg,  Theodore  M.  Ettlng,  and 
DaTld  W.  Sellws,  for  appellants.  Wm.  A. 
Hayes,  George  L.  Crawford,  and  John  G. 
JohnsMi,  for  appellee  Margaret  T.  Sherry. 
Charles  F.  Warwick,  City  BfA.,  and  James  Al- 
corn. Asst.  City  S^,  ftnr  appellee  City  of 
PhUadelpbbk. 

MITCHELL,  J.  Tbla  case  does  not  raise 
OBJ  questloD  of  the  relative  powei-s  of  the 
board  of  educatkm  sad  the  sectional  school 
boardB,  nor  Involve  ta  any  way  the  merits  of 
the  original  ctmtroverqr  which  came  to  this 
court  In  com.  v.  Jenka,  164  Pa.  St  366,  20 
Atl.  371.  What  we  have  now  before  ns  is 
the  power  of  the  oonndls  of  PfaUaddphla  to 
make  tbe  appropriation  to  Miss  Sherry,  and  to 
do  it  by  ft  transfer  of  an  Item  from  one  appro- 
priathm  to  another.  On  this  subject,  the 
main  question  is  the  right  of  conndls  to  rec- 
ognise a  moral  obUgation  as  a  good  constd- 
eratlon  fbr  the  paym^t  of  public  money. 
The  Cacts  are  not  in  dispata  Miss  Sherry 
was  elected  1^  tbe  sectional  school  board  as 
supwvislng  principal  of  the  John  Uolfet  Com- 
Uned  Giammar  and  Secondaiy  School  in  Oc- 
tobv,  31801,  and  began  tlie  perf(nmance  of 
her  duUes  as  such  on  January  4,  1882.  The 
board  of  edncation,  on  Felu'uaxy  10th,  reused 
to  confirm  her  election,  and  oa  Blarch  8, 1892, 
regraded  the  sdiooi  so  as  to  dispoise  with  the 
office  of  supervising  principaL  Miss  Sherry, 
and  the  Bectl<mal  board  which  had  elected 
her,  claiming  that  bee  title  was  complete  by 
the  eiectim,  and  did  not  require  to  be  otm- 
firmed  1^  the  board  of  education,  she  brought 
suit  by  mandamus  to  compel  tbe  board  of 
edncation  to  certify  her  name  on  tlie  ndl  of 
teachers  to  the  city  controller.  This  suit  was 
decided  against  her  by  this  com!  on  April 
24,  1808.  The  comudls  of  tbe  dty  inserted 
in  the  apiwtvrlation  to  the  board  of  education 
for  ISM  an  item  (No.  5G)  to  pay  Miss  Sherry 
"the  amount  of  salary  in  dispute";  but,  the 
board  refusing  to  draw  a  warrant  fOr  this 
Item,  it  was  transferred  by  ordinance  June 
IS,  1884,  to  a  new  item  (8^,  In  tbe  appropria- 
tUm  to  the  clerks  of  councils,  "to  pay  UIss 


Margaret  Sherry  said  salary."  Tbls  a^m 
priatlon  is,  oa  the  face  of  it.  to  pay  for  serv 
Icee  rendered.  Whether  It  is  accuracy  call 
ed  "salary,"  or  not.  Is  unimportant.  Nor  ie 
it  material  that  the  services  may  not  have  in- 
cluded all  the  work  of  a  supervising  prla-i- 
pal  tor  the  full  period.  Tliat  was  not  MI^ 
Sherry's  fault  She  held  herself  In  readinaE 
to  perform,  and.  If  coundls  had  a  right  to 
compensate  her  at  all,  the  amount  was  witb- 
in  their  discretion,  so  long  as  It  was  exerdset! 
in  good  faith,  and  without  abuse.  Mlas  Sher- 
ry not  only  held  herself  ready  to  render  the 
services,  but  chtimed  tbe  right  to  do  so.  That 
right  depended  on  a  question  of  autbwi^, 
under  the  law,  between  the  sectional  scbock 
board  and  the  board  of  education;  and  ih« 
real  contest  in  tbe  matter  was  betweoi  these 
two  bodies,  and  was  fought  orw  Miss  Sher- 
ry's head.  For  that  she  was  not  reqpoa^ble. 
The  contest  terminated  adverse  to  Wm 
Shmy's  right  by  the  decision  of  this  conrt  ii 
April,  1893;  and  no  compenaatlon  waa  daha- 
ed  by  her,  or  granted  by  councils,  for  any 
riod  after  that  date.  While  the  contest  ns 
pending  the  legal  question  may  £alrly  be  aid 
to  have  been  in  doubt  The  title  of  certahi 
teachei-8  to  office  would  seem  to  be  compile 
by  an  election  by  the  sectional  board,  under 
tlie  law  as  stated  in  the  <^inlon  of  the  dtj 
solicitor  of  Philadelphia,  March  2,  1888  (Ap- 
pend. Ord.  1888,  p.  17),  while  the  qnaliOci- 
tions.  etc,  and  tlie  title  of  others,  depended  oa 
the  action  of  the  board  of  education.  How 
far  supervising  principals  belonged  to  w 
class  or  the  other  was  open  to  qaestlM.  Had 
tlie  dty  councils,  while  Miss  Stueny'u  cUbn 
was  pending  and  undecUed.  pasaed  an  ordi- 
nance to  pay  hex  in  settlement  of  her  daim. 
there  could  have  been  no  doubt  of  tbdr  an- 
thority  to  do  so.  The  ri^t  to  ctmproniltt 
and  settle  an  existing  and  asserted  clatan  doa 
not  depend  on  the  ultimate  decMon  bv  v 
against  its  validity.  If  It  did,  compromiie. 
instead  of  being  an  end  of  litl^tlon.  wbieb 
the  law  tCLvon,  would  be  tmly  an  addlUmsl 
complication  in  the  progreas  of  it  Ibnr  Eir 
does  tbe  law  prescribe,  as  mandatmr,  ur 
diflterent  rule,  whm  the  settlement  Is  nM 
made  until  after  tbe  question  of  r^bt  Is  d^ 
dded?  Undoubtedly,  the  leeal  dialm  of  itSa 
Sli«Ty  was  at  an  end  wha  this  ordinantt 
was  passed.  She  had  do  right  which  cooU 
have  hem  oiforced  by  actlm.  But  It  does 
not  follow  that  her  claim  was  without  merit 
The  committee  of  coundls  reported,  on  the 
CMitrary,  after  Investigation,  tliat  It  mi 
founded  on  senicea  rendered  under  dahn  mi 
color  of  right  and  title,  and  was  merltorloaa 
Does  the  law  prohlMt  the  dty  from  rec(«nii- 
ing  the  moral  obligation  arislnK  from  that 
drcumstonces?  We  do  not  find  anytUni 
that  compds  us  to  so  hold.  A  moral  oUiga- 
tlon.  In  law,  Is  defined  a*  one  "whldi  cannot 
be  enforced  by  action,  but  whidi  la  Mndhw 
on  the  party  who  incurs  It,  in  conscience  and 
according  to  natural  Justice;"  and  again,  a 
"duty  which  would  Im  enforceable  hj  law. 
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'\^'ere  It  not  tar  some  posKtve  rale,  whloh. 
with  a  view  to  general  benefit,  exempts  tbe 
l^nrty.  In  that  particular  Instance,  fnnn  legal 
Ifabllltr."    IS  Am.  &  Enir.  Enc.  Law,  716. 
I  n  this  state  It  Is  held  that  such  an  obliga- 
tion win  snstnin  an  express  promfee  to  pa^, 
and,  a  fortiori,  an  actual  payment  Hemp- 
hill T.  McCllnums.  21  Pa.  St.  367;  Stebblns  r. 
<~^ntwford  Co.,  92  Pa.  St  289;  Leonard  t. 
i:>nffio.  M  Fa.  St  218;  Brooks  r.  Bank,  125 
1*3.  St  89^  IT  Ati.  418;  Holden  t.  Banes, 
1-10  Pa.  St  68,  21  AU.  289;   Kelly  t.  Eby, 
141  PtL  St  178,  21  AtL  912.    If  a  mere  prom- 
ise to  pay  under  such  circumstances  would  be 
onforced  by  law  against  an  Individual,  cer- 
tnlnly  an  actual  payment,  or  Its  equivalent— 
an  order      the  ooondls  oa  th^r  ministerial 
officer,  who  has  no  duty  In  reference  thereto 
Imt  obedience,~8honld  be  sustained  against  a 
Tnanldpa]  corporatlcHi.   Councils,  K  Is  true, 
are  trustees;  and  the  law  limits  their  expendi- 
ture ot  public  money  to  pabUc  purposes,  but 
they  ara  also  representatlTes  of  their  constitu- 
ents, and  delegates  of  the  city's  leglsIatlTe 
powov;  and  there  Is  nothing  In  ttie  law,  or 
tn  BODnd  pnUlc  policy,  to  prohibit  the  dty 
from  being  honest,  and  paying  Its  bona  fide 
debts,  which  are  good  in  conscience  and  Jus- 
tice, tiiongh.  for  Buffldent  other  reasons,  there 
la  a  general  rule  whldi  prevents  than  from 
lieing  enfnreable  by  law.   The  opinion  of 
the  learned  Judge  below  calls  attmtlon  to 
some  recent  instances  of  similar  municipal 
action;  among  them,  that  In  regard  to  Bfr. 
OeUeca,  who  acted  as  dty  treasurer  for  a  time 
under  an  dectltn      coundls  to  a  vacancy 
which,  it  was  sabaequently  dedded,  should  be 
niled  l^-  the  appohitee  of  the  governor.  Com. 
V.  OeUera,  140  Pa.  St.  4ri7, 21  Atl.  10S5.  Coun- 
cils passed  an  ordinance  mokluff  cnrrnienoa- 
tlon  to  Urn  tat  hfa  lervlcea.  It  would  hare 
l>eGu  a  very  doubtful  public  policy  whicu 
would  haro  compdled  coundla  to  proclaim  In 
advance  that  the  officer  to  be  elected  would 
fret  no  eompenaatioQ  fw  his  dght  m<mths  or 
more  of  labor  and  responslUUty  unless  he 
could  maintain  his  title  d«  Jure  to  the  office, 
ttae  mode  ot  flllbig  whldi  was  then  known  to 
be  In  dispute.   With  such  an  announcement 
it  Ifl  not  Ukdy  that  the  office  would  be  ac- 
c^ted  1^  any  man  of  tbe  character  and  abil- 
ities suited  to  that  responsible  position,  but 
rather,  that  it  would  go  to  some  one  who 
wanted  it,  In  the  language  of  the  day,  for 
*'what  there  was  In  It" 

The  other  objections  are  to  the  method  of 
payment  adopted.  The  Item  was  wlglnally 
contained  in.  the  appropriation  to  the  board 
of  education,  and,  when  that  departm«it  re- 
fused to  draw  the  warrant,  It  was  transferred 
to  the  approiwtotion  to  the  clerks  of  coundls. 
Transfer  of  Items  is  expressly  recognized  by 
the  act  of  June  1, 1SS5,  art  7  (P.  L.  45).  which 
provides  that  the  city  controller  "shall  not 
gutter  the  aj^tropriatlon  for  one  Item  of  ex- 
pensQ  to  t>e  drawn  upon  for  any  other  pur- 
IMse.  or  any  department  other  than  that 
for  which  the  appropriation  was  spedflcally 


made,  racept  on  tniiufers  made  by  the  ordi- 
nance of  councils."  Article  6  of  the  same 
act  provides  that  "no  money  shall  be  drawn 
from  the  dty  treasury  excf^>t  by  due  proooss 
of  law.  or  upon  warrants  dgned  by  tbe  bead 
of  the  appropriate  department,"  and  it  Is  ar- 
gued that  this  iton  belongs  property  to  tbe 
department  of  educatl(m.  But  "aroropriate 
department"  In  tbls  section,  means  tbe  de- 
partment to  which  the  appropriation  Is  made, 
and  whose  head  Is  to  draw  tbe  warrants.  It 
Is  the  general  direction  which  Is  embodied 
again  specifically,  as  to  the  ccmtroller.  in  sec- 
tion 7,  already  quoted,  prohibiting  that  officer 
fnmt  counterslgnbig  any  warrant  drawn  by 
"wLVf  department  other  tlian  that  for  which 
the  approinlatlon  was  specifically  made."  It 
is  not  Intended  to  Interfere  with  the  dlscre- 
titm  of  coundls  over  tbe  department  to  which 
appropiiatlons  should  properl}-  be  aasigoed. 
How  far  coundls  might  nndw  this  discre- 
tion, appropriate  to  one  dc^nrtment  funds, 
the  control  of  which  wm  within  tbe  objects 
ami  Jurisdiction  of  another,  we  need  not  con- 
sider, aa  no  anch  case  is  before  ua.  This  ap- 
propriation is  not  an  Interference  with  tlie 
functions  <^  tbe  d^Artment  of  education,  for 
it  does  not  aasume  to  determine  any  qnaatlon 
of  title  In  Miss  Sherry  as  a  teacher,  or  Iwr 
legal  right  to  salaiy  as  such.  It  Is  a  recognl- 
titm  and  payment  of  an  oUlfsation  of  the  d^ 
for  services  rendered,  and  the  department  In 
which  they  were  rendered  is  not  in  any  way 
material  m  this  question.  If  the  oUlgatlou 
had  been  binding  hi  law,  and  a  Judgment  hod 
been  obtained  upon  It  thm  would  have  been 
no  compuldon  on  the  councils  to  assign  the 
appropriation  to  pay  such  Judgment  to  tfie  de- 
partment of  education  because  the  original 
cause  of  action  arose  there.  It  might  appro- 
priately be  assigned  to  tbe  law  department 
which  lias  the  contrd  and  supervision  of  the 
city's  lawsuits.  So  In  tbe  presoit  case  the 
appropriation  Is  one  ttf  the  miscellaneous  dass 
which  councils  may  commit  to  tbe  care  of 
any  department  th^  see  fit 

Nor  is  the  objection  tlut  the  derks  of  coun- 
cils are  not  a  department  of  the  city  tforern- 
meut  any  more  fordUe.  There  are  many  ex- 
penses the  d^  wUcb  are  not  directed  by 
a  technical  department  and  appropriations 
are  annually  and  regularly  made,  among  oth- 
ers, to  the  district  attorn^,  the  derk  of  the 
quarter  sessions,  the  coroner,  tbe  Bberiflf,  ami 
other  officers  who  form  no  part  of  tbe  dty 
government  strictly  so  called,  and  are  cer- 
tainly not  departments  thereof,  under  the  act 
of  1885.  The  words  "appropriate  depart- 
ment*' In  that  act  ther^ore,  must  be  bold 
to  Indude  all  officials  cbarged  with  duties  per* 
talning  to  ttae  city  goveranunt  for  whose  ex- 
.penses  ttae  dty  is  obliged  to  provide.  Ttae 
derks  of  councils  are  such  offldais,  as  to  all 
mlscdlaneons  matters  which  councils  ipay  de- 
volve upon  them,  thoivh  th«y  are  not  technic- 
ally heads  of  d^rtments. 

This  case  was  heard  In  tbe  court  below  on  a 
motion  to  dlssdve  a  preliminary  'j^Junctlon, 
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but,  aa  the  wbole  «nitroT«S3r  Is  InTolved,  tlie 
parties  have  agreed  that  It  shall  be  treated 
here  as  upon  final  bearing.  The  <nrder  dla- 
solrlnK  the  Injunction  is  affirmed,  and  tlie  bill 
dismissed,  wltta  ooata. 


WARDEN  T.  CITY  OP  PHILADELPHIA. 

(No.  151.) 

(Supreme  Coart  of  Feonsylvaoia.    April  29, 
1895.) 

Bminetit  Domaht  —  Measure  ot  Damages  —  In- 

BTBUCTIOK9— OBJBCTIOKB  TO  EviDBSOE. 

1.  Id  determiuinff  the  market  valne  of  land 
«Hidemned  by  a  city  at  Ihe  time  of  Its  appropri' 
atlOD,  the  jur^  may  consider  whether  the  tiact 
was  ripe  for  city  improvements,  and  was  adapted 
for  diTision  Into  city  lots,  and  could  and  would 
haTe  been  sold  bj  tlie  front  foot. 

2.  The  court  is  not  bound  to  comment  to  tbe 
Jury  upon  tiie  testimony  of  any  witness,  in  the  ah- 
seace  of  a  request  to  do  so. 

8.  In  determiaing  the  market  value  of  land 
C(mdemn«d  by  a  ^ij,  it  was  promr  to  admit  erl- 
dence  as  to  the  separate  Talne  oi  bnildlngs  ^toat- 
ed  on  tbe  Isnd. 

4.  On  the  second  day  of  the  trial  of  a  condem- 
nation  proceeding,  and  npon  tiie  cencivsion  of 
plaintiff  B  testimony  in  chief,  the  defendant  ci^ 
moved  to  have  stricken  from  the  record  "testi- 
mony as  to  what  might  have  been  tbe  Tahie  of 
this  proper^  cot  np  Into  lots.  opsBing  streets, 
giving  fronta«eB,  making  it  entiroy  diflemrt,  on 
a  plan  which  did  not  exist."  Numerous  witness- 
es had  been  examined  on  the  subject  without  ob- 
jection, and  «ro«s-examined  by  defendant,  and  a 
Verge  ^rt  of  tbe  testimoiiT  was  in  recard  tfaere- 
to.  add,  that  the  motion  was  properly  denied 
both  because  of  its  vagueness  and  the  delay  in 
making  (t. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Proceeding  by  William  G.  Warden  against 
the  clt7  of  Philadelphia  on  appeal  from  an 
award  for  a  tract  of  land  taken  by  defend- 
ant for  reservoir  purposes.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  Jury  found  for  plaintiff  In  an  amount 
wlilch  Included  interest  on  the  value  of  the 
land  at  the  date  of  the  appropriation,  but 
in  discharging  the  rule  for  new  trial  the 
court  required  plaintiff  to  file  a  remittitur 
in  an  amount  equal  to  the  Interest. 

Defendant's  spedflcatlons  of  error  are  as 
follows,  viz.;  "(1)  The  court  below  erred 
In  oTermlIng  defendant's  motion  as  follows: 
'That  the  court  order  that  the  testimony 
produced  by  the  plaintiff  as  to  what  might 
have  Ijeen  the  value  of  this  property  cut  up 
Into  lots,  opening  streets,  giving  frontages, 
making  It  entirely  different,  on  a  plan  which 
did  not  exist  there  and  does  not  exist,  ex- 
cept in  the  scheme  of  the  witnesses  and  the 
elalmants,  be  stricken,  from  the  record.'  (2) 
The  court  below  erred  In  admitting  tbe  tes- 
timony of  James  M.  Stewart,  a  witness 
Tailed  by  the  plaintiff,  William  G.  Warden, 
as  follows:  "Q.  Tell  the  jury  what  In  the 
early  jMirt  of  1892  It  would  have  cost  to 
have  built  that  house.  (Objected  to.)  Q. 
What  was  the  value  of  the  house  and  build- 
ings upon  the  lot?  (Olijected  to.  Objection 
overruled.    Ezcepuon  tor  defendant.)    A.  I 


make  the  value  of  the  buIkUngs  on  that 
ground  923,00a*  ^  The  court  below  erred 
in  eharging  the  Jut  aa  fbllon:  flt»  for 
exami^  Uila  land  waa  In  a  nelghbortiood 
which  waa  ripe  for  dty  iBprorementH.  so 
that  the  Uod  at  that  Ume  oonld  anA  wonld 
have  been  add  at  that  time  1^  tiie  toot,  joa 
would  pnt  a  different  eatlmate  on  It  from 
that  which  TOO  would  naturally  pnt  upon  it 
U  It  waa  fum  land.  I  aay.  tha^ore,  yon 
are  not  to  IgDore.  the  capadtf  of  tike  land 
for  city  bnpromaenta  In  fixing  yonr  mine 
of  It'  (4)  Tbe  court  below  erred  In  ttu^ 
gtng  tbe  jui7  aa  foUowa:  It  la  proper  for 
yon  to  oMatder  whether  tUa  land  was  ripe 
for  city  bnproTnnenta  at  that  time  or  not 
Ton  ought  to  give  tbe  Cacta  In  regard  to 
that  awdt  weight  aa  they  are  entitied  ta 
It  waa  to  enable  yon  to  form  a  correct  ind^ 
mttit  npmi  that  aahject  that  mnch  of  tiiis 
teattanony  waa  admitted.'  ^  The  ooort  be- 
low erred  In  (duu^lng  the  jwy  aa  foHows: 
*lf  this  land,  waa  then  ripe  tor  dtr  i^rore- 
menta,— If  It  then  cfwld  have  been  aold  and 
would  bare  been  aold  as  ci^  lota,— you  have 
a  right  to  oonalder  ttiat,  and  alKnM  gtre  tbe 
plain tUTs  the  value  of  that  land,  whatever 
It  tiien  wu.  u;  on  tbe  oontntry,  yoa  find 
that  this  land  waa  not  then  ripe  tdr  city  im- 
provements, that  the  lota  were  coontry  lois 
and  farm  land,  and  that  property  was  not 
selling  there  by  the  toot  or  In  dty  lota,  but 
only  by  the  acrflh  of  oourae  yon  will  pnt  a 
dlffierent  valnatlon  upon  It*  <Q)  The  coort 
below  erred  In  charging  the  Jaiy  aa  followa: 
'You  are  entitled  to  consider  all  the  toots 
which  have  been  pat  In  evMuice  In  ascer- 
taining what  waa  the  real  market  value  of 
the  land  at  the  time  tiie  dty  took  ft,  and 
that  with  Interest  tr«nn  the  let  itf  SCay. 
18^  la  what  yon  ooght  fee  award  to  these 
plaintlffa.  reapectlTdy.'  (7)  The  court  be- 
low erred  in  not  commenting  on  the  extraor- 
dinary esttmato  of  Henry  Warden  and  the 
other  wltnesaea  called  by  tbe  idaintifC,  and 
permitting  tiielr  apeculatlve  valoes  to  be 
submitted  to  the  Jury  wlthont  any  word  of 
caution.  (8)  The  coort  below  erred  in  en- 
tering Judgment  in  tovor  of  the  plalntUT." 

James  Alcorn,  Asst.  City  Sol.,  and  Charles 
F.  Warwlc4c,  City  Sol.,  for  appellant.  George 
P.  Rich,  Mayer  Sulaberger,  and  John  G. 
Johnson,  for  appellee. 

PER  CURIAM.  If  this  case  were  before 
us  on  a  motion  for  a  new  trial,  much  of  de- 
fendant's elaborate  argument  would  perhaps 
be  relevant  and  worthy  of  serious  <»U8idera- 
tlon;  but  that  motion  appears  to  have  beea 
properly  entertained  by  the  court  below,  and, 
after  due  consideration,  a  new  trial  was  re- 
fused, on  condition  that  plaintiff  would  re- 
mit $15,9d0  of  the  damages  found  by  the 
jury.  That  condition  having  been  complied 
with,  Judgment  was  entered  on  tbe  rerOlct 
thus  reduced.  On  this  appeal  our  Inquiry  1^ 
neceHwirily  resti'irted  to  questions  of  taw 
lu^'Olved  In  the  assignments  of  error. 
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Id  four  of  the  spectflcationa  (3  to  6,  In- 
clxislve)  the  subjects  of  comptatnt  are  the 
excerpts  from  the  learned  trial  judge's 
charge  recited  tberelD,  respectlrely-  In  the 
general  charge  the  jury  were  clearly  and  dis- 
tinctly told.  Inter  alia,  that  the  sole  ques- 
tion for  their  consideration  was:  "What  was 
the  fair  market  value  of"  plaintiff's  property 
on  ^iay  1,  1802,  when  U  was  taken  by  the 
city?  The  Instructions  relating  thereto  were 
well  calculated  to  impress  npon  the  Jury  the 
proprie^  of  closely  adhering  to  that  ques- 
tion in  th«ir  consideration  of  the  testimony; 
and  whether  portions  of  the  charge  assigned 
as  error  be  separately  considered,  in  their 
detached  form,  or  in  connection  with  the 
context  and  as  parte  of  the  entire  charge, 
we  fail  to  discover  any  substantial  error  in 
either  of  them.  With  the  exception  of  the 
Instruction  as  to  interest,  which  was  rem- 
edied by  remitting  a  sum  foUy  equal  there- 
to, the  charge,  as  a  wbol^  was  adequate 
and  substantially  correct 

As  to  the  omission  of  the  court  to  com- 
ment on  the  alleged  "extraordinary  esti- 
mate of  Beni7  Warden  and  other  witnesses 
called  by  the  plaintiff,"  etc.,  complained  of 
In  the  seventh  specification,  it  Is  sufficient 
to  say  that  the  learned  Judge  was  not  re- 
quested to  comment,  f&vorably  or  other- 
wise, on  the  testimony  of  any  of  the  wit- 
nesses, and,  in  the  absence  of  such  request 
be  was  not  bound  to  do  so.  The  record 
shows  that  points  for  charge  were  submitted 
by  defendant  uid  then  withdrawn,  but  what 
they  -were  or  wl^  they  were  wittadxawn  does 
not  appear. 

There  is  no  merit  in  the  second  specifica- 
tion. It  is  not  alleged,  nor  does  It  appear, 
that  the  witness  was  Incompetent  An  ex- 
amination of  his  testimony  not  only  shows 
that  he  was  a  competent  witness,  but  ttiat 
his  testimony.  Including  the  portion  quoted 
In  the  specification,  was  relevant  to  the  issue 
t>efore  the  Jury. 

The  only  remaining  specification  that  re- 
quires notice  is  the  first  alleging  error  In 
OTemiling  the  following  motion,  viz.:  "That 
the  court  order  that  the  testimony  produced 
by  the  plaintiff  as  to  what  might  have  been 
the  value  of  this  property  cut  up  into  lots, 
opening  streets,  giving  frontages,  making 
it  entirely  different  on  a  plan  which  did  not 
exist  there  and  does  not  exist  except  In  the 
Bcfaeme  of  the  witnesses  and  the  claimants, 
be  stricken  from  the  record."  In  view  of 
the  rather  vague  and  Indefinite  character  of 
this  motion,  tlie  time  when  and  the  dccum- 
stances  under  which  it  was  made,  etc..  the 
learned  court  was  clear^  right  in  refusing 
to  entertain  it  It  was  not  made  until  after 
the  trial  had  progressed  for  two  days,  all 
of  plaintiff's  testimony  in  chief  (150  printed 
pages)  had  been  received,  and  he  had  rested. 
If  the  motion  bad  been  granted  and  the  or- 
der made.  It  would  have  been  very  difficult, 
if  not  impossible,  for  the  parties  In  Interest 
to  know  bow  mndi  of  the  IfiO  pages  of 

v^lA.no.lS^J 


plaJntlfTs  testimony  had  been  stricken  out 
During  the  time  that  was  occupied  by  plaluh 
tiff  in  the  introduction  of  his  testimony, 
witness  after  witness  was  called  and  exam- 
ined without  objection,  and  elaboratly 
cross-examined  In  I'clatlon  to  matters  pre- 
sumably referred  to  in  the  motion.  Indeed, 
a  very  considerable  part  of  the  testimony 
was  of  that  character,  and  all  of  it  was 
offered  and  admitted  without  objection  until 
the  plaintiff  closed  hie  testimony  in  chief, 
and  thetf  the  motion  was  sprung  upon  bim. 
If  defendant's  counsel  then  for  the  first 
time  began  to  realize  that  what  he  now  calls 
Irrelevant  and  Incompetent  testimony  had 
been  admitted,  the  very  least  that  he  should 
have  done,  In  his  appeal  to  the  discretion  of 
the  court,  would  have  been  to  specify  partic- 
ularly the  portions  of  the  testimony  at 
which  his  motion  was  aimed.  In  denying 
the  motion,  tbere  is  nothing  that  savors  of 
an  abuse  of  discretion  on  tlie  part  of  the 
learned  trial  judge. 

We  find  nothing  In  the  record  that  would 
Justify,  much  less  require,  us  to  sustain 
either  of  the  speciflcfttloua  of  error.  Judg- 
ment affirmed. 


BRADBURT  v.  OITT  OF  PHILADEL- 
PHIA. 

(Supreme  Qnirt  of  PenUsylvanle.    April  29, 
189C.1 

Appeal  from  court  of  common  pleas,  Philadel- 
phia county. 

Proceeding  by  Mary  A.  Bradbury  against  the 
city  of  Philadelphia  on  appeal  from  a  jury  of 
view  to  determine  damages  resulting  from  tiie 
taking  of  land.  From  ■  jndgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

.Tamea  Alcorn.  Awt  City  Sol.,  and  Charles  F. 
Warwick,  Citr  SoL,  for  appellant.  George  P. 
Rich,  Mayer  Snlsberger,  and  John  G.  J(diDaon, 

for  appellee. 

PBR  CURIAM.  In  the  court  below,  this  case 
waa  tried  with  No.  161  of  this  term  (William  O. 
Warden  against  same  defendant),  in  whidi  an 
opinion  has  just  bem  filed.  81  Atl.  928.  The 
questlona  involved  are  anbstantially  tlie  samp  in 
both.  For  reasons  briefly  stated  m  the  opinion 
referred  to,  we  think  the  Judgment  in  this  case 
also  shoold  be  affirmed.    Judgment  affirmed. 


In  re  RAEDER. 
(Supreme  Court  of  Penaaj-lTaoEa.    April  20, 
1895.) 

LiHiTATiOKS— Nav  PaoitisB— Pabt  Patmbht. 
The  allowance  of  a  lUvldend  upon  a  note 
barred  by  limitations,  by  a  decree  of  the  common 
pleas  directing  a  (Ustribution  of  a  balance  shown 
to  be  in  the  bands  of  a  committee  of  a  lunatic's 
estate  by  a  triennial  statement,  does  not  prevent 
the  statute  from  being  pleaded  against  the  note 
by  the  ward  after  his  restoration  to  rc-nsnn,  or  set 
up  against  payment  of  the  note  in  the  distribution 
of  the  balance  ihovn  by  the  committee's  final 
account. 

Appeal  from  court  of  common  pleas,  Lu- 
zerne county;  Cbaries  B.  Rice.  Judge. 
In  the  matter  of  the  Innacr  of  Petw  Rae- 
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der.  Prom  the  decree  of  distribution,  J.  A. 
Boeder,  a  creditor,  appeals.  Affirmed. 

Following,  among  others,  are  the  excep- 
tions to  the  auditor's  report: 

"Peter  Raeder,  now  decreed  to  have  been 
restored  to  reason,  excepts  to  the  report  of 
A.  G.  Campbell,  auditor  to  distribute  the 
funds  In  the  hands  of  Charles  H.  Gardner, 
former  committee,  as  follows:  (1)  The  audi- 
tor erred  In  distributing  the  sum  of  $473.32 
to  the  claim  of  J.  A.  Raeder.  (2)  The  audi- 
tor erred  In  overruling  and  disregarding  the 
exceptant's  plea  of  the  statute  of  limitations, 
as  to  the  claim  of  J.  A.  Raeder.  (3)  The 
auditor  erred  in  allowing  a  dividend  to  the 
claim  of  J.  A.  Raeder,  when  his  note,  upon 
which  the  claim  was  founded,  was  due  (not 
under  seal)  on  the  15th  day  of  July,  1880, 
and  no  payment  or  new  promise  was  shown. 
(4)  The  auditor  erred  In  holding  that  the 
proof  and  allowance  of  this  claim  before  a 
former  auditor,  while  Peter  Raeder  was  a 
lunatic  and  after  the  statute  of  limitations 
had  run,  to  wit  on  the  aoth  of  December, 
1890,  was  a  final  and  conclualTe  adjudica- 
tion, so  as  to  bar  the  exceptant  after  he  was 
restored  to  reason,  and  prevent  his  then,  or 
rather  now,  pleading  the  statute  of  limita- 
tions against  the  claim." 

The  opinion  of  the  lower  court  1b  aa  fol- 
lows, viz.: 

"Exceptions  to  the  report  of  the  auditor 
appointed  to  make  distribution  of  the  fund 
in  the  hands  of  the  committee,  as  shown  by 
bis  final  account.  At  the  time  of  the  audit 
of  the  partial  account  of  the  committee.  In 
ISOO,  the  note  In  question  had  been  barred 
by  the  statute  of  limitations  for  more  than 
two  years.  It  was  not  In  the  power  of  the 
committee  to  remove  the  bar  of  the  statute 
by  a  new  promise;  hence  his  mere  failure 
to  object  to  the  allowance  of  the  claim,  and 
his  payment  of  the  amount  allowed  upon 
It  by  the  auditor,  could  not  have  that  effect, 
either  upon  the  gruond  of  an  Implied  re- 
assumptlon  or  of  estoppel.  But  It  Is  argued 
that  the  confii-matlon  of  the  report  was  a 
conclusive  adjudication  of  the  liability  of 
his  ward.  In  Reber's  Appeal,  125  Pa.  St 
20,  17  Atl.  ISO,  it  was  held  that  the  adjudi- 
cation and  allowance  of  a  claim  In  the  dis- 
tribution of  a  decedent's  estate  by  an  audi- 
tor, followed  by  a  decree  of  the  orphans' 
court  confirming  the  auditor's  report  Is  as 
efTeotlve  to  toll  the  bar  of  the  statute  of 
limitations  as  would  be  a  judgment  at  law, 
and  in  such  case  the  statute  Is  inoperative. 
fin  the  other  hand.  It  was  held  In  Light's 
estate.  136  Pa.  St  211,  20  Atl.  536,  537,  that 
tbe  allowance  of  a  dividend  upon  a  debt 
by  a  decree  of  the  court  of  common  pleas, 
distributing  funds  of  an  assigned  estate, 
would  not  toll  the  statute.  Speaking  of 
Reber's  Appeal,  Justice  Clark  said  that  In  a 
distribution  in  the  orphans'  court  the  adjudi- 
cation is  against  the  administrator  or  ex- 
ecutor as  tbe  legal  representative  of  tbe 
decedent,  while  In  tbe  case  of  a  distribution 


of  an  assigned  estate  tlie  adjndlcation  is 
against  a  particular  fond  only.  We  conclude 
that  there  would  be  very  strong  analogy  be- 
tween this  case  and  Beber's  Appeal,  If  tbe 
distribution  had  been  of  a  balance  In  the 
committee's  hands  as  shown  by  his  final 
accoimt  But  we  are  unable  to  conclude  that 
a  distribution  of  a  balance  In  his  hands,  as 
shown  by  a  triennial  statement  of  his  man- 
agement of  the  estate,  is  conclusive.  These 
statements,  like  the  triennial  statements  filed 
by  guardians,  are  merely  for  the  Informa- 
tion of  the  court  and  the  InspecUon  of  all 
parties  concerned.  Upon  tbe  determination 
of  the  trust  the  committee  la  reqaired  to 
settle  In  tbe  prothonotary's  office  a  fall  and 
complete  account  of  his  management  of  the 
property  under  his  care,  including  aU  the 
Items  embraced  in  every  preceding  settle- 
ment It  has  been  held,  with  reg&rd  to 
guardians*  triennial  statements,  that  they 
are  not  the  subjects  of  settlement  and  con- 
firmation (Yeager's  Appeal,  84  Pa.  St  174; 
FoItB's  Appeal,  55  Pa.  St  428);  and  that 
tbey  are  not  conclusive  npon  the  ward, 
though  they  go  through  that  form  (Dou^as' 
Appeal,  82  Pa.  St  1G9;  Wall's  Appeal.  104 
Pa.  St  14;  Bowman  v.  Herr's  Ei'rs,  1  Pen 
&  W.  282).  These  rulings  are  applicable  to 
the  statement  called  a  'partial  account.*  filed 
by  the  commissioner,  and  the  action  of  tbe 
court  thereon. 

"We  are  not  to  be  understood  as  saying 
that  the  eonflrmatlon  of  the  auditor's  report 
was  a  ntillity.  The  20th  section  of  tbe  act 
of  June  13.  1836  (P.  L.  596).  makes  It  tlie 
duty  of  tbe  committee  to  apply  so  much  of 
the  Income  of  the  estate  as  shall  be  neces- 
sary to  the  payment  of  debts,  tbe  support  of 
the  lunatic,  and  ot  his  family,  and  for  tlie 
education  of  his  minor  chlldr«i.  The  next 
section  provides  that  If  the  Income  of  the 
estate  shall  not  be  sufficient  for  tbe  pur- 
poses aforesaid,  it  shall  be  lawful  for  the 
committee,  under  tbe  direction  of  tbe  court, 
to  apply  so  much  of  the  principal  of  the 
personal  estate  as  shall  be  necessary-  for  the 
purpose.  Possibly  the  jurisdiction  of  the 
court  to  make  distribution  of  tbe  fund  In  tbe 
committee's  bands,  as  shown  by  bis  partial 
account  ndght  be  sustained  under  this  sec- 
tion, but  even  If  this  be  so,  it  did  not  ex- 
tend beyond  tbe  particular  fund.  It  may  be 
conceded,  for  the  present  purpose,  tbat  the 
confirmation  of  the  auditor's  report  was  so 
far  conclusive  as  to  protect  the  committee  ia 
the  payment  of  tbe  sums  awarded  the  dif- 
ferent claimants;  but  we  do  not  think  It  can 
be  treated  as  having  the  same  effect  as  a 
Judgment  in  an  action  at  law  upon  tbe 
claim,  upon  final  settlement  of  tbe  estate. 

"In  Guentber's  Appeal,  4  Wkly.  Notes  Cas. 
41,  It  appeared  that  the  executors  had  filed  a 
partial  account  showing  a  fund  In  their 
hands.  On  the  distribution  thereof  Llna 
Guenther  claimed  her  motber*8  share,  under 
tbe  will  of  the  testator.  The  aoditor  allowed 
tbe  claim.   No  wepUon  was  filed  to  tbs  n- 
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port,  and  It  was  confirmed.  Payments  In 
punitunce  thereof  were  made  to  ber  for  sot- 
eral  years.  On  tbe  distribution  of  the  funds 
subsequently  acquired  by  the  executors,  the 
conclnsiTeiwBS  of  the  tarmvt  decree  of  dis- 
tribution was  the  direct  qnestlon.  Slie 
claimed  It  was  concIuslTe  of  her  right  to 
Bbare  In  the  proceeds.  The  court  below  held 
otherwise,  and  excluded  ber  claim.  On  att- 
peal,  the  supreme  court  affirmed  the  decree, 
and  said:  The  prior  decree  of  the  orphans' 
court  was  conclusive  only  as  to  the  fund 
then  distributed.'  This  ruling  was  followed 
In  KUne's  Appeal.  86  Pa.  St  863;  and  the 
principle  of  the  decision  was  recognized  In 
Towusend's  Appeal,  106  Pa.  St  26^274,  and 
Grlm's  Appeal,  109  Pa.  St  391-397,  1  Atl. 
212.  Following  these  decisions,  and  baring 
regard  to  the  purpose  for  which  these  trien- 
nial statements  are  filed,  we  conclude  that 
while  the  confirmation  of  the  auditor's  report 
may  have  been  so  far  couduBlve  as  to  pro- 
tect the  commissions  In  the  payment  of  the 
sums  awarded  the  different  claimants,  it  was 
not  Buch  an  adjudication  as  would  preclude 
inquiry  Into  the  validity  of  the  claim  In  an 
action  at  law  against  Uio  ward  after  being 
restored  to  reason,  or  in  a  distribution  of 
the  fund  in  the  committee's  hands  as  shown 
by  bla  final  account  Now,  March  16,  IS&l, 
the  exceptions  of  Peter  Raeder  are  sus- 
tained, and  it  Is  ordered  and  decreed  tbat 
the  balance,  after  paying  the  costs  of  audit 
and  of  the  claims  In  full  of  debt  interest 
and  costs  of  M.  Norton,  Reynolds  &  Bey- 
uoldB,  and  E.  H.  Butler  &  Co.,  be  paid  to 
Peter  Raeder,  the  exceptant" 

Appellant  assigned  as  error:  "Third.  Ttiat 
the  court  erred  In  austalning  the  exceptions 
of  Peter  Raeder,  and  excluding  the  claim  of 
J.  A.  Baeder  fEom  partidpatlon  Id  tbe  dis* 
tribntioD." 

Geo.  K  Powell,  for  appellant  S.  J. 
Stnliss,  for  appellee  G.  H.  Gardnw.  Q.  A. 
Oates,  for  ajipellee  Peter  Raeder. 

PBR  OUBIAM.  There  appears  to  be  noth- 
ing In  this  record  that  would  Justify  us  in 
SQStalnlng  either  of  the  specifications  of  er- 
ror. The  qnestioDB  thwein  presented  are 
sufllclently  answered  by  the  learned  presi- 
dent of  the  common  pleas  in  bis  opinion' sus- 
taining exc^ttlona  to  the  anditor'a  report 
On  that  opinion  the  decree  Is  affirmed,  and 
appeal  dismissed,  with  <»>8l*  to  be  paid  by 
appellant 


aiLCHRIST.  Tax  Becefrw,  v.  8TBONO  et  al. 

(Supreme  Ooort  of  PeoDsylvanla.  April  29, 

1695.) 

ClTT  BODNDARIBS. 

Act  May  24,  18S7,  providing  that  when- 
ever aoy  township,  borougb,  or  city  is  bounded 
by  the  nearest  margin  of  any  navigable  stream, 
and  the  oKKwite  tDWDship,  borouati,  or  city  Is  also 
bonnded  of  the  nearest  margin  of  the  same 
stream,  the  middle  of  the  stream  ihall  be  the 


bomidan'  between  the  two  divisions,  repeals  so 
much  of  Act  May  4,  1871,  Incorporating  the  dty 
of  Wilkes  Barre,  as  fixes  Its  lioundary  at  low- 
water  mark,  and  extends  the  boundary  of  that 
city  to  the  middle  of  the  Susqaehanna  river,  the 
low-water  marks  of  whidi  had  formed  the  re- 
spective bonudariea  of  the  two  divldons  ^eluding 
toe  city)  lying  opposlto  each  other  on  its  baulks. 

Appeal  from  court  of  common  pleas,  Lu- 
zerne county;  J.  A.  Slttser.  Special  Judge. 

Case  stated  by  J,  W.  Gilchrist  receiver  of 
taxes  for  the  city  of  Wilkes  Barre,  against 
Theodore  Strong  and  others  to  determhie  the 
liabUlty  of  certain  of  defendants'  pn^ierty  to 
taxation  From  a  judgment  fbr  plaintiff,  de- 
fendants appeal.  Affirmed. 

Following  Is  the  opinion  of  the  lower  court 
(Slttser,  Special  Judge),  and  defendants'  ex- 
ceptitm  Uiereto: 

"The  dispute  in  this  case  Is  over  the  west- 
ern boundary  of  the  city  of  Wilkes  Barre.  It 
grows  out  of  an  attempt  on  the  part  of  the 
city  to  tax  the  land  of  the  defendants  lying 
between  low-water  mark  and  the  middle  of 
the  Susquehanna  river.  Whether  the  true 
boundary  be  at  low-water  mark  or  at  the  mid- 
dle of  the  river  de[>ends  upon  tiie  construc- 
tion of  two  sets  of  assembly.  It  appears  by 
the  case  stated  tliat  the  city  of  Wilkes  Barre 
was  incorporated  by  a  special  act  approved 
May  4,  1871  (P.  I*  539),  and  that  it  was 
bounded  on  the  west  by  low-water  mark  of  the 
Susquehanna  river.  The  opposite  township  Is 
also  bounded  by  low-water  mark  on  the  oppo- 
site side  of  the  same  river.  Between  the 
bouDdary  lines  of  the  city  and  township  lies 
the  land  under  the  bed  of  the  river,  which, 
prior  to  the  act  of  May  24,  1S87  (P.  L.  203), 
belonged  to  no  municipal  dlvMon,  and,  al- 
though valuaUe  for  its  coal,  was  not  subject 
to  taxation.  Tliat  art,  however,  provides 
'tliat  whenever  any  township,  borough  or  city 
is  bounded  by  the  nearest  margin  of  any  nav- 
igable stream  of  this  commonwealth  and  the 
opposite  township,  Imrough  or  dty,  as  the 
case  may  be,  la  also  Itounded  by  the  nearest 
margin  of  the  same  stream,  the  middle  of 
such  stream  shall  be  deemed  and  taken  to  be 
the  boundary  between  such  townships,  bo- 
roughs or  cities,  as  the  case  may  tie.'  The 
coal  lands  of  the  defendants  lie  in  the  bed 
of  the  river  between  the  lines  of  low-water 
mark.  These  lands,  to  the  middle  of  the 
river,  have  been  assessed  with  taxes  by 
the  authorities  of  the  city  of  Wilkes  Barre 
as  within  the  limits  of  the  city  as  enlarged 
by  the  act  of  1887.  The  defendants  deny 
that  the  act  of  1887  applies  to  the  city  of 
Wilkes  Barre,  because  the  act  creating  the 
cl^  of  Wilkes  Barre  and  defining  its  bound- 
aries was  a  local  or  special  art,  while  the  act 
of  1887  is  a  general  law,  which  will  not  re-, 
peal  a  local  or  special  law  In  the  absence  of 
express  words  of  repeal,  and  therefore  resist 
the  payment  of  any  taxes  to  the  city.  Wheth- 
er the  art  of  1887  extends  the  western  bound- 
ary of  the  ctly  to  the  middle  of  the  rim  Is  the 
question  In  the  case. 

"A  general  statute,  without  negative  words, 
wlU  not  repeal  a  previous  statute  which, la 
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partkndar,  aum^  tbe  proTlrioni  of  the  two  be 
different,  unless  there  Is  something  Inconsist- 
ent or  lireooncllable  In  them.  City  of  Harrls- 
barg  T.  Sheck,  IM  I^.  SL  SS.  Tbls  Is  not  an 
arbltnuT  nUe  of  oonstnictlon.  It  has  a  rea- 
son back  of  It  *It  Is  against  reason  to  sup- 
pose that  the  l^lslature,  In  framing  a  general 
system  tot  the  state.  Intended  to  repeal  a  spe- 
cial act  which  the  local  circumstances  of  one 
county  made  necessary.'  Selfried  T.Com.,  101 
Pa.  St  200.  It  Is  a  question  of  intention. 
The  repeal  of  a  special  statute  eimcted  for 
a  spedal  purpose  must  either  be  expressed,  or 
the  manifestation  of  the  legislative  intent  to 
repeal  must  be  so  clear  as  to  be  equivalent  to 
an  express  direction.'  Cole  v.  Supervisors,  11 
Iowa,  552.  'When,  however,  the  inconsisten- 
cy between  a  private  and  a  general  act  is  such 
as  to  show  an  intent  to  repeal  the  former,  the 
private  act  most  yield.'  Gas  Consumers'  Co. 
v.  aarke,  13  O.  B.  (N.  S.)  838;  Sedg.  St  Const 
Law,  99,  note.  That  the  act  of  1871  incorpo- 
rating the  dty  of  Wilkes  Barre  is  a  locaJ  law 
cannot  be  doubted.  That  the  act  of  1887  Is  a 
general  law  Is  equally  clear.  If  the  act  of 
1887  repeals  the  act  of  1871  so  as  to  change 
the  boundary  from  low-water  mark  to  the 
middle  of  the  river,  the  le^latlve  Intent  to 
repeal  must  be  so  clear  as  to  be  equivalent  to 
express  direction.  The  act  of  1887  must  l»e 
given  Bcnne  effect  As  said  in  Engle  t.  Itelch- 
ard,  4  Pa.  Co.  Ct  R.  48,  *If  a  law  can  have 
no  operation  or  effect  except  as  a  repeal  of  a 
local  law,  that  constitutes  necessary  impllca- 
tkm  of  tbe  strongest  kind,  for  it  is  a  cardinal 
rule  of  construction  that  a  statute  shall  be  so 
construed  as  to  have  effect  snd  not  be  a  mere 
nnlllty  or  surplusage.'  The  townships,  bo- 
roughs, and  cities  upon  which  it  Is  coutended 
the  act  operates  were  created  either  by  a  spe- 
cial act  of  assembly  or  by  the  action  of  the 
courts  inpursuance  of  general  laws.  Byelthor 
method  the  result  was  the  creation  of  a  local 
situation.  To  hold  that  the  act  would  only 
change  the  boundaries  of  such  municipalities 
as  were  created  by  the  coui'ts,  and  not  those 
created  by  act  ot  assembly,  would  seem  to  be 
unreasonable.  The  object  of  the  law  was  to 
bring  the  land  lying  underthebeds  of  navigable 
rivers  within  the  monicipal  divisions  of  the 
commonwealth,  so  as  to  subject  the  territory  to 
their  control,  and  the  land  to  taxation.  The 
act  deals  entirely  with  local  situations,  whether 
that  situation  was  produced  by  a  special  act 
of  the  legislature  or  by  a  special  decree  of  the 
court  There  Is  no  room  for  the  Idea  that 
from  the  general  purview  of  the  act  there  was 
no  intention  to  disturb  special  localities.  On 
the  contrarj',  such  was  the  manifest  and  only 
Intention,  and  the  act  would  be  a  mere  nullity 
If  such  be  not  its  effect  The  act  had  nothing 
else  to  operate  upon.  The  Iwundary  of  the 
city  of  Wilkes  Barre  at  low-water  mark  on 
the  Susquehanna  river  is  within  the  very  let- 
ter of  the  act.  Its  situation  Is  accurately  de- 
scribed as  one,  among  others,  which  the  law 
was  intended  to  affect  The  act  of  1887  deals 
wltb  land  outside  of  township,  borough,  or 


ctty  ItmltSL  As  to  sndi  tmltoiy.  there  te  no 
doubt  whatever  aa  to  what  Is  meant  Tbcre  Is 
no  local  law  to  relieve  It  from  tbe  general  pio- 
Tlsiona  at  the  act  Tbe  fact  that  bj  tbe  act 
tt  te  attached  to  nmtlgaous  maoldpal  divi- 
sions does  not  affect  tbe  Intent,  no  matter  bow 
the  contiguous  munldpal  divisions  were  cn~ 
ated.  Being  of  opinion  that  tbe  plaintiff  is 
entitled  to  collect  and  recelra  the  lax  men- 
tioned In  the  case  stated,  we  direct  Jndiemmt 
to  be  entered  In  favor  of  the  plaintiff,  as  in  an 
action  of  assumpsit,  for  ninety-three  •*/!«« 
($93.84)  dollars,  with  Intereat  from  September 
1.  1892,  to  AprU  28,  1898. 

"To  which  defftndanta  tacaes^BoA  Mil  sealed 
sealed  at  tbdr  request" 

Geo.  R.  Bedfn^  H.  A.  Fuller,  and  Wtaeat- 
on.  Darling  &  Woodward,  for  aK>ellautai.  Wil- 
liam 8.  McLean,  for  appellee. 

PDB  CURIAM.  Tbe  questlmi  presented  by 
tbls  case  stated  was  correctly  decided  1^  tbe 
learned  preddott  of  Sic  Forty-Foorth  district, 
who  ^leclally  j^eslded  at  the  taearluff.  All 
that  can  be  profitably  said  on  tbe  siibje<!t  will 
be  found  In  hia  dear  and  satisfactorr  o^nkm. 
On  It  we  affirm  the  Judgment  Judgment  af- 
firmed. 


Id  re  BOWMAN. 
(Supreme  Court  of  Peumijivania.    April  20. 
1895.) 

LiquoK  LiOEMBES— HsAKtiie  or  Am.ici.TK»»— 
Rbmosstiukcbs. 

1.  Act  Jnne  9,  1891,  requiret  the  oourt  to 
fix  a  time  for  hearing  ai^lications  for  liquor  li- 
cenBes,  when  all  persoDB  maj  be  heard.  Rule  <>f 
court  137  requites  remonstcancea  agafaist  tbe 
granting  of  licenses  to  be  filed  at  least  five  daj  s 
before  the  day  set  for  hearing.  Bdd  that  whne 
a  remonstrance  was  filed  only  three  dny«  before 
the  day  set  for  hearinfc,  it  whs  pfoper  to  povtpone 
the  hearing  one  week,  and  permit  the  reinoo- 
Btraatfl  to  be  heard  at  the  heanng  tiien  bad. 

2.  The  fact  that  the  number  of  peraoos  u  fa- 
vor of  granting  a  Ii^uot  Ucenss  greatly  exceeds 
tbe  nnmber  opposing  it  is  no  ground  for  zevwsins 
a  decree  refusing  the  license. 

Appeal  from  court  of  quarter  seastona,  Ld- 

zerne  county. 

In  the  matter  of  the  application  of  Albert 
Bowman  for  a  hotd  license  to  sell  liquors 
at  retail.  From  a  decree  denying  the  appli- 
cation, the  applicant  appeal&  Affirmed. 

Followiug  are  appellant's  assignments  of 
en-or:  "It  is  respectfully  submitted  that  the 
court  cn-ed  In  the  following  partictUare,  to 
wit:    (1)  In  overruling  the  following  conn 
rule,  to  wit:  'Rule  No.  137.  RemonstranceF 
specifying  objections  to  granting  a  IlcenBe. . 
shall  be  signed  by  the  person  or  persons  ob- 
jecting and  be  filed  in  the  clerk's  ofllce  at 
least  five  days  before  tbe  time  appointed,  an 
aforesaid,   for  hearing.    Where  a  remon 
strance  Is  filed,  as  aforesaid,  additional  peti 
tious  of  citizens  for  and  against  the  grantlnff 
of  the  license  may  be  presented  on  the  hear- 
ing of  tbe  api^Icatlon  but  not  afterwarda. 
Where  a  remonstrance  Is  filed  the  dark  shall 
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at  cnce  note  the  fitct  on  the  petltl<ni.*  (2)  In 
xnakliv  the  following  order,  to  wit:  *Now, 
March  2,  1805,  after  hearing,  the  license  as 
prated  tot  Is  refused.' " 

Michael  Cannon,  for  appellant.  John  T. 
Lenahan  and  E,  F.  McGovern,  for  appellee. 

PER  GUBIAM.  It  is  stated  in  appellant's 
history  of  the  case  that,  on  the  day  first  ap- 
pointed for  hearing  hla  application,  be  ap< 
peared  \n  court  with  his  witnesses,  but  in 
consequence  of  a  remonstrance  having  been 
filed  only  three  days  before,  setting  forth 
that  his  house  "was  not  necessary  for  the 
accommodation  of  the  public,"  the  hearing 
was  postponed  for  a  week.  At  that  time  he 
again  appeared  with  his  witnesses,  and  a 
hearing  was  accorded  falm  and  the  remon- 
strants. There  was  nothing  irregular  or  im- 
proper In  this.  It  Is  a  mistake  to  suppose 
that  the  postponement  of  the  day  fixed  for 
hearing  applications  to  which  remonstrances 
were  filed,  etc.,  was  such  a  Tlolatlon  by  the 
court  of  Its  own  rule  No,  137  as  would  Justi- 
fy us  in  sustaining  the  first  assignment  of 
error.  While  the  act  of  June  9,  1891,  re- 
quires the  court  to  fix  a  time  for  hearing  ap- 
ytlicatlons  for  licenses,  "at  which  time  all 
(rersons  applying  or  making  objections  to 
applications  for  license  may  be  heard  by  evi- 
dence,  petition,  remonstrance,  or  counsel," 
It  by  no  means  follows  that,  for  the  conven- 
ience of  parties  Interested,  either  as  appll- 
cnnta  or  remonstrants,  or  for  the  conven- 
ience of  the  court  itself,  the  hearing  may  not 
be  adjonrned  to  a  subsequent  day.  There 
IB  nothing  whatever  to  Indicate  that  the 
postponement  In  question  was  either  arbi- 
trary or  for  an  improper  purpose.  The  re- 
monstrants had  as  much  right,  under  the 
law,  to  be  heard,  as  the  appellant  himself. 
Both  parties  were  heai-d,  and  In  due  time  the 
court  announced  its  decision.  In  the  ab- 
sence of  anything  tending  to  show  the  con- 
trary, we  must  assume  that  the  court's  de- 
cree Is  In  accordance  with  the  evidence.  It 
matters  not  that  the  number  of  petitioners 
and  others  in  favor  of  appellant's  application 
greatly  exceeded  the  number  opposed  there- 
to. It  Is  the  quality,  rather  than  the  quan- 
tity, of  testimony  that  often  does  and  should 
prevail.  The  assignments  of  error  are  not 
snstalned.  Decree  affirmed  and  appeal  dis- 
missed, with  costs  to  be  paid  by  appellant 


In  re  ANNEXATION  TO  BOROUGH  OP 
PLYMOUTH. 

Appeal  of  PLYMOUTH  TP. 
(Snpieme  Court  of  PenDsylranis.    April  29, 

1805.) 

Arnbiatioit  to  Bobocgh— Proobedikos— Qdali- 
ricjLTloK  of  Oraud  Juhor— Rbpbal  or  Act. 

1.  One  who  admitted  under  oath  that  he  was 
opposed  to  the  annexation  of  a  towosbtp  section 


to  a  borough,  and  that  he  had  said  to  others  that 
he  would  do  all  he  could  againat  it,  was  disquali- 
fied to  Bit  6d  the  srand  jniy  having  the  matter  of 
tbe  annexation  under  consfdenition. 

2.  Act  AprU  3,  1851,  S  30,  requiring  the  bur- 
gess and  council  of  a  borough,  on  petition  of  own- 
ers of  lands  adjacent  to  borough  litnits,  to  ordain 
the  admission  of  such  lands  as  part  of  the  bor- 
ough, is  not  rejiealed  by  Act  June  11,  1879,  and 
Act  Mo)'  17,  1883,  authorizing  tbe  quarter  se»- 
aioM  to  declare  alterations  of  oorouf^  limits  in 
certain  eases. 

Appeal  from  court  of  quarter  seaslons,  Im- 
Berne  cotmty. 

In  the  matter  of  the  annexation  of  a  sec- 
tion of  Plymouth  township  to  the  borough  of 
Plymouth.  From  a  decree  of  annexation,  the 
township  appeals.  Afl3rmed. 

A  member  of  the  grand  jury  before  which 
the  matter  of  annexation  was  laid,  upon  be- 
ing challenged  by  the  petitioners,  stated  un- 
der oath  that  he  lived  in  the  borough,  and 
that  he  owned,  and  was  the  agent  for  owners 
of,  rented  property  In  the  district  sought  to 
be  annexed,  and  that  he  was  opposed  to  the 
annexation,  and  liad  said  to  others  that  he 
would  do  all  be  could  to  defeat  It,  whereup- 
on the  court  excluded  him  as  disqualified. 
Appellants  assign  the  following  error,  among 
othCTs,  vli.:  "(1)  The  learned  court  erred  in 
dismissing  tbe  exertions  to  the  finding  of  the 
grand  jury.  Exception:  (1)  'The  court  erred 
In  excluding  from  the  grand  jury,  on  the 
challenge  of  the  attorney  for  the  petitlonera, 
R.  N.  Smith,  a  grand  juror,  and  refusing  to 
p^mlt  hUn  to  sit  and  act  with  the  other 
grand  jurors  In  disposing  of  said  application 
after  he  had  been  sworn.*  'By  the  Court: 
'This  exertion  Is  dismissed.' " 

B.  B.  Jones  and  O.  L.  Halsey,  for  appellant. 
D.  L.  &  J.  Q.  Grevellng,  for  appellee. 

PER  CURIAM.  The  grand  juror  named  in 
the  first  specification  was  cliallenged  for 
cause  which  the  court  regarded  aa  sufficient 
to  disqualify  him  from  hearing  and  partld- 
IHiting  In  the  decision  of  this  case.  There 
was  no  error  In  this.  The  ccmclusion  reached 
by  the  learned  judge  was  fully  warranted  by 
the  evidence  before  him.  There  was  no  error 
in  holding  that  the  thirtieth  section  of  the  act 
of  1851,1  under  which  this  proceeding  was 
iiad,  was  not  repealed  by  the  acts  of  1879  and 
1883."  They  may  well  stand  together.  The 
record  discloses  no  error  In  dismissing  the 
exceptions,  and  entering  the  decree  complain- 
ed of.  Decree  affirmed  and  appeal  dismissed, 
with  costs  to  be  paid  1^  appellant. 

1  Act  April  3, 1861,  «  80  (P.  L.  327).  provide^ 
in  effect,  that  the  burgesa  and  counal  of  a  bor- 
ough shall,  on  petition  of  owaera  of  oatsidt* 
lands  adjacent  to  borough  limits,  ordain  the  ad- 
mission of  such  lands  as  part  of  the  borough. 

2  Act  June  11,  1879  (P.  L.  160),  and  Act  May 
17,  1883  (P.  L.  36),  amending  Act  1834  (P.  L. 
163),  authorizes  the  court  of  quarter  sessions, 
in  certain  cases,  on  petition  therefor,  to  declare 
alterations  of  borough  limits. 
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CONSHOHOCKBN  TUBE  CO.  t.  IRON 
OAR  EQUIPMENT  CO.  (PHIIiA- 
DELPHIA  &  R.  R.  CO. 
el  al.,  GarDiBbees). 
(Supreme  Court  of  Pennaylvauia.    April  29 
1805.) 

Rbview  OS  Appeal — Parties  Ixtbhkstsd. 

The  Question  of  the  extent  of  the  jurisdic- 
tion of  state  courts  over  receivers  appointed  by  the 
United  States  courts  cannot  be  raised  by  a  de- 
fendant who  suffered  judgment  to  be  taken 
against  him  for  want  of  affi&vit  of  defense  iQ  an 
action  wherein  the  receivers  were  samishees. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Consbohocfcen  Tube  Company 
against  Iron  Car  Equipment  Company  and 
otbera,  as  gai'nlshees,  to  recover  Interest  on 
bonds  of  defendant  company.  Plaintiff  bad 
Jndpnent,  and  defendant  appeals  tb^efrom 
by  certiorari.  Affirmed. 

Joseph  S.  Clark,  for  appellant.  Henry  M. 
Tracy,  for  appellee. 

WILLIAMS,  J.  Tbls  was  an  action 
against  the  Iron  Car  Equipment  Company, 
begun  by  foreign  attachment,  to  recover  In- 
terest due  and  nnpald  npon  certain  of  the 
bonds  of  the  company  hdd  by  the  com- 
pany plaintiff.  The  Fhtladtiphla  ft  Read- 
ing Railroad  Company  and  the  Western 
Xew  Tork  &  Pennsylvania  Railroad  Com- 
pany, both  of  which  were  in  the  hands 
of  receivers  appointed  by  the  United  States 
courts,  were  made  garnishees.  The  writ 
was  issued  in  January,  1894,  returnable 
to  the  March  term.  On  the  4th  of  June 
the  defendant  appeared  by  attorney,  and 
moved  for  a  rule  on  the  plaintiff  to  show 
cause  of  action,  and  why  the  attachment 
should  not  be  dissolved.  In  compliance 
with  this  rule,  the  plalntitt  filed  a  formal 
statement,  showing  a  good  cause  of  action 
on  the  &th  of  June,  and  obtained  judgment 
therefor  on  the  23d  day  of  July,  for  want  of 
an  affidavit  of  defense.  This  action  involv- 
ed an  adjudication  that  the  rule  had  been 
complied  with,  and  a  good  cause  of  action 
shown.  The  role  remained,  however,  upon 
the  argument  list  until  the  following  Novem- 
ber, when  It  was  discharged,  as  of  course, 
\mder  the  rules  of  court  From  this  order 
the  present  appeal  was  taken.  It  la  not 
an  appeal  In  the  ordinary  sense  of  the  word, 
but  a  certiorari.  It  brings  up  the  record  for 
review,  and,  r^ularly.  It  can  lolng  nothing 
not  upon  the  record  proper  unless  there  Is 
an  allegation  that  the  court  below  has  been 
guilty  of  an  abuse  of  discretion.  This  la 
not  asserted  in  this  case.  There  Is  no  sug- 
gestion of  the  existence  of  a  defense  to 
the  plaintifTs  claim,  or  of  any  irregularity 
in  the  proceedings  on  which  the  judgment 
rests  other  than  that  the  garnishees  are  not 
subject  to  an  attachment  issued  by  the  state 
courts.  This  Is  a  question  that  has  no  slg- 
nlflcancy  ao  far  as  the  defendant  is  concern- 


ed. It  has  appeued  to  the  aetkm,  and  mf- 
fered  Judgmoit  for  the  amount  of  tbm  pUn- 
tUTs  demand,  ^la  qneatton  oT  tbe  extent 
of  the  jurladlction  of  the  state  eoorls  onr 
receivws  appointed  by  the  United  States 
courts  may  be  of  importance  to  them,  and 
since  the  act  of  congress  of  188&,  npon  their 
suc^eatlon,  we  might  teA  ft  oar  duty,  n- 
d»  some  cl«!umatanceB,  to  remit  tbem  to 
the  ptopw  court  for  a  diiectltm  whetlw  to 
pay  or  not.  But  th^r  situation  Is  tor  them 
to  determine.  There  axe  demawls  irtifcli 
they  might  pay  with  safety,  whicb  It  would 
be  tb^r  duty  to  p^,  and  which,  upon  bust- 
neas  principles,  It  would  be  to  th^  inter- 
e>t  to  settle  without  deli^  or  e^enee.  In 
such  eaaea  they  would  natumlly  prefer  to 
raise  no  question  not  neceBsary  tor  their 
own  protection;  and  we  do  not  aee  upon 
what  principle  the  defendant  should  be  al- 
lowed to  decide  for  them  nr  to  ctmtnri  tbrir 
action.  But,  if  his  zlght  to  do  ao  was  dear, 
he  has  not  attempted  to  enrdae  It  Bis 
rule  was  taken  before  the  plaintiff  had  de- 
clared. It  called  for  a  dlsckwnre  of  the  de- 
mand sued  on.  No  Jndgmoit  could  be  ask- 
ed for  until  this  was  made.  When  it  wan 
made,  its  sufDdency  was  not  questtoned,  bm 
judgment  was  suffered.  Then  canw  the 
question  as  to  the  business  relatlona  be- 
tween the  defendant  and  the  garnishees,  and 
thdr  liability  to  respond  to  the  plaintiff  to 
the  extent  to  which  they  were  indebted  to 
the  defendant  Then,  and  not  till  then, 
came  the  question  whether  the  Jodsmrat 
rendered  by  the  state  court  would  protect 
them  in  the  payment  of  the  m<Hi^  in  their 
hands,  or  whether  leave  should  first  be  ob- 
tained from  the  United  States  court  bavinir 
control  of  their  accounts.  This  question 
could  not  have  been  determined  on  the  rule 
to  show  cause  of  action  taken  by  the  de- 
fendant The  rule  was  properly  discharged 
when  cause  of  action  was  shown,  and  we 
see  no  Irregularity  In  the  record  that  re- 
quires us  to  Interfere  with  the  action  of  the 
court  bdow.   The  judgment  la  affirmed. 


EINSLOE  et  al.  v.  DAVIS  (PENN3TL- 

VANIA  R.  CO.,  Gomiahee.   No.  445). 
(Snprone  Conrt  of  Pennsylvania.  April 
1809.) 

Oarxishmrnt— Propertt  Subject. 

A  relief  ftind,  payable  personally  to  the 
beneficiary  named  by  on  employ^  belonginjc  to  a 
railroad  reli^  association,  upon  such  emi^oy^'s 
death  and  the  execution  by  the  beuefidary  of  ■ 
release  of  all  claim  on  account  of  such  destb,  it 
not  subject  to  garnishment  for  a  debt  of  the  ben- 
eficiary. 

Appeal  from  court  of  common  pleas,  Fhili- 
delphia  coun^. 

Action  by  R.  M.  KInsloe&Soa  against  Thom- 
as B.  Davis  and  the  Fenu^vaida  RaUnad 
Company,  gamlidiee.  From  a  judgment  for 
plaintiffs  In  the  attachment  execution,  the  gar- 
nishee appeals.  Reversed. 
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Joha  Scott  Jr.,  tor  qoidlaiit  F«ter  Bojd. 
Cor  v|Mdle«i. 

WILLIAMS.  J.  The  Judgment  In  tbte  caae 
was  entered  "on  answers"  made  by  the  car- 
ni^ee.  ^nie  ccunplalnt  now  made  la  tbat  tbe 
nDBwers  wwe  misunderstood,  or  tbelr  legal 
effect  mlstalui^  b7  tbe  court  below.  Xbe 
plaintiff  alleged  tbat  the  laUntad  company 
was  lnd^>ted  to  Thomas  B.  DaTls,  tbe  defend- 
ant, and  soofl^t  to  reach  the  alleged  debt  1^ 
an  attaohmmt  execatkm  In  which  tbe  rail- 
road company  was  made  ganUshea  Inter- 
rogatories were  served,  and  the  answers  on 
which  the  Judgment  was  entered  were  made 
In  response  to  thenL  These  answos  doiy 
any  Indebtedness  to  Hm  defendant  and  any 
business  transacttons  with  him,  but  proceed 
to  atate  that  his  father  was  for  many  years  in 
the  employ  of  the  railroad  company,  and  be- 
rame  Id  Blarch,  ISS^  a  member  of  the  Pout- 
aylTanIa  RaUroad  lUUef  Fund.  This  fund, 
made  up  from  fees  and  dues  of  members  and 
d<niati(nis  made  by  the  lallzoad  company.  Is 
administered  by  tbe  company  In  accordance 
with  certain  fixed  rules  and  regulatkme. 
One  of  these  apjieaxs  to  be  tbat  the  membo^ 
may  name  the  beneficiary  to  whom,  on  his 
death,  the  sum  named  In  the  eertlflcate  shall 
be  paid.  Another  requires  the  company  to 
pay  only  to  the  person  or  persons  named  as 
beneficiaries,  and  upon  the  execution  of  a  re- 
lease to  the  company  from  all  claims  that 
mightorcould  bemadebysnchbweflclaryfar 
or  on  aoeonnt  of  the  death  of  said  member. 
The  answers  further  set  forth  that  William 
Darls,  the  fathtf  of  the  defendant,  named 
his  five  children  as  his  beneficiaries,  so  that 
the  defendant  would  be  entitled  to  receive 
from  tbe  company,  upon  the  execution  of  the 
release  required,  one-fifth  of  $200.  less  one- 
tlfth  <tf  the  funeral  expenses;  but  tbat,  under 
tbe  "regulations  and  inractlce  of  the  said  re- 
lief d^rtment,"  this  sum  would  be  payable 
to  tbe  defendant  only,  and  not  to  him  until 
the  execution  and  ddlvery  of  the  release. 
Sucb  associations,  u*ganlzed  for  the  relief  of 
members  In  case  of  Injury,  and  of  their  fam- 
ilies In  case  of  death,  are  not  against  pub- 
lic policy  (Johnson  t.  Railroad  Co.,  163  Pa. 
St.  127.  2&  Atl.  854),  and  the  regulations 
adopted  In  order  to  secure  tbe  contemplated 
relief  to  the  persons  entitled  to  it  should  be 
nphdd,  unless  they  are  contrary  to  law.  llie 
regulatlras  set  up  In  tbe  answos  were  not 
contrary  to  law,  and,  although  no  copy  of 
them  has  been  appended,  the  correctness  of  the 
answers  In  ttils  respect  has  not  been  excepted 
to  or  doUed.  Accepting  them  as  true,  as  the 
motion  fbr  judgment  "on  answers"  does,  the 
question  raised  Is,  do  these  answers  show  a 
fund  in  the  hands  of  tbe  gamisbee  liable  to 
seizure  under  the  attachmeut?  We  think 
tb^  do  not  They  show  the  existence  of  a 
fund  belonging  to  tbe  Penn^lTanla  Rail- 
road Belief  Assodatlon  in  the  bonds  of  tbe 
garnishee.  Tbey  show  that  this  fund  Is  ad- 
ministered for  the  relief  assodatlon  by  tbe 


gandsbee,  and  under  the  regulations  which 
the  relief  association  has  adopted.  They  show 
that  under  tiiese  regnlatlcHU  fbe  sum  due  to 
a  boieficlary  is  payable  only  to  blm  or  her  In 
perscm,  and  upon  tbe  execution  <a  a  rdease 
to  Ibe  railroad  company  for  all  liability  grow- 
ing out  of  tbe  accident  or  death  by  reason  of 
wbldi  tbe  money  la  payable.  An  attaching 
creditor  Is  not  within  the  misdilef  against 
wbk±  the  rrilef  aasodatkm  was  intended  to 
afford  protection.  He  does  not  fall  within  the 
description  of  the  person  or  persms  entitled 
to  take.  He  can  neither  execute  nor  compel 
his  debtor  to  tttecute  the  itiease  to  tbe  mil- 
road  company.  The  answers  do  not  snroort 
tbe  judgmeirt,  and  Cor  this  reason  It  Is  re* 
Tersed.  Tbe  reowd  Is  remitted  and  a  px»- 
cedflndo  awuded. 


KINSLOB      DAVIS  (PENNSYLVANIA  B. 
CO^  aaraishee.  Mo.  440.) 
CBnpnmo  Court  of  Pami^Tsala.  April  29, 
1885.) 

Appeid  from  court  of  commcm  pleas,  Philadd- 

phia  county. 

Action  by  H.  C.  Ktn^oe  agaiost  William  S. 
DstIs  and  tbe  PennsylTania  Railroad  Cnmpany. 
garnishee.  Fma  s  judgment  for  plaintiff  in  tlw 
attachment  esecution,  the  gamlBhee  appeals. 
Rerersed. 

John  Scott,  Jr.,  for  appellant.  Peter  Boyd, 
for  aK>cllee. 

WILLIAMS.  J.  This  «i«e  Is  disposed  of  bj 
Eliulae  T.  DaTls  Oust  decided)  81  AtL  934.  Tor 
tbe  reaaoDi  given  in  the  opioion  filed  in  tbat 
case,  the  judgment  entered  on  answers"  made 
by  the  Bamrahee  in  this  case  is  reversed.  The 
record  is  remitted  and  a  procedendo  awarded. 


PI^ATT  et  at.  v.  JOHNSON  et  aL 

(Supreme  Court  of  PennsylTanla.  May  6,  ISOSi) 

IjANDLOrd'b  Lies. 

Under  Act  Jane  16,  1836,  {  83,  providiBg 
that  goods  on  leased  premises,  taken  nnder  exe- 
cution, and  liable  to  the  landlord's  dlGtress,  shall 
be  liable  for  rent  thai  due.  not  to  exceed  one 
year's  rent,  a  prorlsion  In  a  lease  for  33  months, 
at  a  gross  rental,  payable  in  monthly  inatall- 
ments  in  ndTaucp,  that  If  the  leAfiees  were  sold 
nut  by  sherifTs  sale  the  rent  for  balance  of  term 
should  at  onoe  bec<»ne  dne,  and  primiuily  pay- 
able out  of  the  proceeds  of  the  saJe,  entitles  the 
lamllord,  upon  the  happening  of  that  event,  to 
the  payment  out  of  such  proceeds  of  rent  for 
balance  of  term,  not  to  exceed  one  year's  rent. 

Appeal  from  court  of  common  pleas,  Clear- 
field county;  Cyrus  Gordon,  Judge. 

Judgment  for  Piatt,  Barber  &  Co.  against 
J.  C  Johnson  and  others,  by  confession,  up- 
on promissory  notes.  From  a  decree  dis- 
tributing the  proceeds  of  a  Bheriff's  eale,  the 
judgment  creditors  appeal.  Affirmed. 

Following  la  the  opinion  of  the  lower  court, 
tIz.: 

"The  auditor  In  this  case  was  appointed  to 
make  distribution  of  mon^  In  tbe  bands  of 
the  sheriff  arising  tnm  the  sale  of  the  per- 
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Bonal  propertf—prlncipally  stora  goods— of 
Johnson  &  Petersen,  by  vlrtae  of  certain 
writs  of  fieri  facias  In  his  bands  against 
them.  The  claimants  of  the  fund  were: 
First  John  A.  Petersen,  on  tabor  claim, 
which  was  disallowed  by  the  auditor  be- 
cause of  InsufflcieDcy  of  notice  to  the  sheriff. 
Second.  Harrisburg  Boot  &  Shoe  Company, 
an  attachment,  which  was  disallowed  be- 
cause attachment  was  subsequently  dissolv- 
ed by  the  court  Third.  Heyler  Bros.,  on 
claim  of  $1,937.00  for  rent  alleged  to  be  due 
and  owing  them  on  the  premises  In  which 
said  goods  were,  under  an  agreement  of 
lease  with  said  Johnson  &  Petersen  dated 
81st  May,  1893,  for  the  term  of  thirty-three 
mouths  from  1st  July,  1803,  at  the  sum  of 
two  thousand  sixty-two  dollars  and  fifty 
cents,  payable  In  monthly  payments  of  six- 
ty-two dollars  and  fifty  cents  each,  in  ad- 
vance. Said  lease  was  In  writing,  and 
among  other  stipulations  therein  were  the 
following,  to  wit:  One  reading:  'And  the 
Sfttd  party  of  ttie  second  part  further  cove- 
nauts  and  agrees  that  if  they  shall  at  any 
time  during  the  continuance  of  this  lease 
attempt  to  lemove,  or  manifest  an  Intention 
to  remove,  their  goods  and  effects  out  of  or 
off  from  said  premises,  without  having  paid 
and  satisfied  the  party  of  the  first  part  In 
full  for  all  rent  wlilch  shall  become  due  dur- 
ing the  term  of  this  lease,  that  ttaen,  In  snoh 
case,  Bucb  removal  or  attempt  to  remove 
shall  be  considered  ftaudulent,  and  the 
whole  rent  for  the  whole  term  of  this  lease 
shall  be  taken  to  be  due  and  payable;  and 
the  said  i>arty  of  the  first  part  may  proceed, 
by  landlord's  warrant  or  other  process,  to 
distrain  and  collect  the  whole  In  the  same 
manner  as  If ,  1^  the  conditions  of  this  lease, 
the  whole  rent  yrere  payable  in  advanca' 
And  the  other:  *It  is  agreed  sind  understood 
that  If  aecottd  parties  [J.  ft  P.]  become  em> 
barrassed,  or  make  an  aBslgnmeut  for  bene- 
fit of  creditors,  or  are  sold  out  by  sherUTs 
sale,  tlut  then  the  rent  for  balance  of  term 
shall  at  once  become  due  and  iiayable  as  if, 
by  the  terms  of  this  lease.  It  were  all  payable 
In  advance,  and  shall  be  first  paid  out  of  pro- 
ceeds of  snch  assignment  or  sale,  any  law, 
usage,  or  custom  to  the  contrary  notwith- 
standing.' Under  this  latter  dause,  claim 
was  made  for  the  rent  for  the  entire  term, 
less  the  sum  of  fl25  paid,  leaving  the  bal- 
ance, $l,937.Qa  Of  this  claim  tbe  auditor 
allowed  the  sum  of  $250,  being  for  the  rent 
for  four  months  remaining  unpaid  at  the 
time  of  the  sheriff's  sale,  and  disallowed  the 
balance  on  the  ground  that  the  clause  in  the 
lease  under  which  It  was  claimed  was  void, 
as  against  public  policy.  Sustaining  this 
position,  he  sa.^  s:  'The  claim  for  rent  under 
the  clause  In  the  contract  between  Seyler 
Bros,  and  Petersen  &  Johnson  is  not  allow- 
ed, save  for  the  four  months  mentioned. 
The  claim  fbr  the  residue  of  rent  under  the 
clause  quoted  Is  rejected  for  the  reason  that 
the  auditor  believes  that  so  much  of  tbe  con- 


tract as  relates  to  this  contention  la  roM  as 
against  public  policy;  that  if  soeh  pmrlsion 
in  a  contract  of  renting  could  be  once  mabi- 
tained,  it  would  and  could  be  m&de  tbe 
means  of  perpetrating  'fraud,  and  tbe  recog- 
nition of  such  stlpnlatlona  would  throw  the 
door  o^ea  wide  for  the  covering  up  of  prop- 
erty from  the  reach  of  creditors.    Many  oth- 
er reasons  might  be  given  why  snch  unlimit- 
ed contracts  ought  not  rectfve  reco^itlon. 
We  do  not  say  that  a  reasonable  prorhMon 
for  protecting  the  landlord  against  loss  by 
reason  of  his  property  remaining  onoccnpled 
may  not  be  provided  for  by  contract  but  we 
do  say  that  the  provision  In  this  contract  is 
too  sweeping  in  its  character,  aod  ouirbt  not 
to  be  sustained.'    Fourth.  The  other  claim- 
ants were  the  execution  creditors,  and  the 
balance  of  the  fund  left  after  deducting 
costs,  auditor's  fee,  and  tbe  $250  aforesaid, 
to  Seyler  Bros.,  was  distributed  to  Piatt 
Barber  A  Co.,  upon  their  execution,  wbit;h 
was  the  first  writ  in  hands  of  tlie  ah^ff. 
Exceptions  were  filed  to  tbe  andltor's  npon 
by  Seyler  Bros,  because  the  auditor  did  not 
allow  their  rent  claim  for  at  least  one  year, 
instead  of  four  months,  which  en!^>tlon* 
were  overruled  by  the  auditor.   Tl»  repon 
was  confirmed  nisi  21st  Hay,  18M,  and  on 
22d  May,  1894,  said  exceptions  were  renewed. 
Tbe  only  claimants  now  contesting  for  the 
fund  are  natt.  Barber  &  Co.  and  Seyler 
Bros.,  and  the  question  raised  by  the  excep- 
tions Involves  the  proper  construction  to  be 
placed  upon  the  clauses  quoted  firom  the 
lease.   We  are  of  opinion  tbat  the  construc- 
tion placed  thereon  by  tbe  learned  auditor  Is 
wrong,  and  that  the  exceptions  shoold  be 
sustained,  and  the  distribntlon  accoant  re- 
stated BO  as  to  appropriate  to  tbe  claim  of 
Seyler  Bros,  one  year's  rent,  less,  bowever. 
the  amount  which  the  testimony  shows  John- 
son &  Patersen  were  required  to  pay  per 
monl^i  for  stable,  which  Seyler  Bros.  ag:ret>*l. 
but  ftiUed,  to  furnish,  to  wit  the  sum  "t 
three  dollars  per  month,  or  thirty-six  dt^lai » 
for  the  year  appropriated  to.   We  arrived  at 
the  conclusion  to  thus  construe  this  lease  re- 
luctantly, for  the  reascms  that  It  seemed  to 
be  a  one-sided  contract,  and  a  hard  one  for 
the  tenants  and  their  creditors,  ftnd  beoaui;e 
of  the  experience  and  legal  ability  of  tbe 
learned  auditor  who  passed  upon  the  ques- 
tions, and  the  weight  to  which  bis  views  are 
entitled.  We  have,  bowever.  given  the  ques- 
tions Involved  careful  consideration,  and 
cannot  view  tbe  oise  In  any  other  light  Wtr 
are  led  to  this  conclusion  by  finding  the  fa<.-t« 
and  law  pertaining  to  tbe  Queetlons  at  is- 
sue to  be  OS  follows,  viz.: 

"First  It  is  apparent  from  the  sttpidatlonB 
of  the  lease  that  it  was  the  intention  of  tbe 
parties  that  the  landlord  should  bold  the 
goods  of  the  tenant  upon  tlie  premlsea  as  se- 
curity for  tbe  payment  of  rent  for  the  entire 
term,  even  In  advance  of  maturity,  and  that 
the  landlord  had  no  other  securt^  therefor. 
And  to  that  end  the  contract  prohibited  the 
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removal  of  tiie  goods,  olther  1^  the  tenant^ 
or  by  bis  erediton,  through  legal  proce«a. 

"Second.  TbaX,  vtaUa  1J^e  rental  waa  pay- 
aUe  In  montbly  Installmeate  In  adrance.  tbe 
parttea  agreed,  aa  clearly  aa  the  Bntflah  lan- 
guage enabled  them  to  do»  that  U  any  effort 
waa  made  or  Intention  manifested,  regard- 
leea  of  Ita  purpose,  to  remove  the  goods  from 
the  danlsed  premises,  or  If  the  abill^  of  the 
tenant  to  pay  the  rent  slionM  become  Im- 
paired by  reason  of  flnandal  embarrassment 
assignment,  or  sheriff's  sale,  the  rent  for  the 
entire  term  should  become  due  and  payable 
at  oace,  and  that  it  should  be  first  paid  out 
of  the  proceeds  of  any  assignment  or  sale 
of  tbe  goods  of  the  tenant,  with  same  effect 
as  if  the  lease  had  ei^vessly  provided  It 
should  be  payable  in  adrance,  and  there  is 
no  evidence  in  the  canse  Indicating  that  any 
fraud  was  resorted  to  or  intended  by  the 
parties  in  the  making  of  this  lease. 

•Third.  When  persons  enter  into  a  ooa- 
tmct  with  Btipulationa  j^ovldlnii'  fbr  the  reg> 
ulation  and  conduct  of  certain  business  be- 
tween them,  such  contract  becomes  tiie  law 
between  them;  and  when  not  tainted  with 
fraud,  or  void  as  against  public  policy,  ta  in 
conflict  with  the  laws  of  tbe  land.  It  will  be 
legal  and  binding  upcui  all  persons. 

"Fourth.  The  ^visions  of  the  lease  In 
question  are  not  against  public,  imllcy.  or 
contrary  to  law.  What  inrinclpleB  of  law  are 
CiHitraveiaed  by  It?  How  does  It  furnish 
the  means  of  perpetrating  fraud,  or  throw 
open  the  door  fw  covadng  up  of  pn^tertyT 
These  allegations  could  as  well  be  made  of 
a  lease  which  providad  exiHresidy  that  the 
rent  tar  tho  entire  term  tdiould  be  payable 
In  advance.  Oontr acting  parties  can  as  le- 
gally provide  that  real  shall  become  pay- 
able In  advance  upon  the  happening  of  a 
certain  contingency,  baaardlng  its  ctdlectltm, 
as  to  provide  at  the  outset,  and  absolutely, 
that  it  shall  be  payaUe  In  advance.  It  la  no 
more  ag^nst  public  policy  to  allow  a  pref- 
erence to  a  landlord  on  distribution,  xm&ae 
the  act  of  assembly,  for  one  year's  rent 
thus  becoming  doe  In  advance,  than  It  would 
be  If  e^qiresdy  made  payable  In  adTance,  or 
waa  past  due.  The  creditor  may  be  In  ig- 
norant as  to  the  status  of  the  tenant  In  tbe 
matter  of  payment  of  rent,  no  matter  wheth- 
w  already  du^  or  possitde  thus  to  become 
due,  and  can  as  well  Inform  hlmeelf  In  the 
one  case  as  the-ottaer.  and  may  not  be  able 
to  do  so  In  either.  It  is  undoubtedly  true 
that  surprises  and  hardships  often  result 
from  such  stipulations  in  leases,  where 
credit  is  extended  in  Ignorance  of  them,  but 
It  does  not  follow  that  th^  are  on  that 
account  illegal  or  void.  Such  misfortunes 
result  rather  tnm  the  fftllure  of  the  cred- 
itor to  inform  himself  as  to  the  facts,  in  or> 
der  to  judge  of  the  tenant's  flnandal  re- 
sponsIbUltT.  A  merchant,  in  selling  goods 
to  a  tenant.  Is  presumed  to  know  the  law, 
and  that  it  gives  a  preference  against 
ecutions,  to  the  landlord,  fOr  one  year's  rent 


due  and  owing;  and  prodenee  would  seem  to 
dictate  that  he  should  Inquire  as  to  the  facts 
before  parting  with  his  property.  If  he 
aoi^^t  information  of  tho  landlord,  he  would 
have  the  right  to  rely  upon  it;  and  If  the 
landlord  should  mislead  him  he  would  be 
estoived  from  taking  advantage  of  It,  and 
if  he  refuse  to  give  him  the  desired  infor- 
mation be  could  protect  himself  by  withhold- 
ing the  credit 

"Fifth.  The  evidence  shows  that  the  rent 
for  tlM  oBtire  term  became  due  and  payable 
according  to  both  clauses  of  tbe  case  quoted, 
—under  one,  because  tbe  tenants  became 
financially  embarrassed;  and  under  the 
other,  because  through  their  acts  In  becom- 
ing embarrassed,  and  confessing  Jwlgments 
to  creditors  on  which  the  sherllTs  sale  waa 
made,  they  Intended  that  the  goods  should 
he  removed  from  the  demised  premises,  and 
they  were  so  removed  after  the  sale,  and 
thereby  all  means  of  the  landlord  to  collect 
his  rent  taken  away.  The  very  contingencies 
which  the  two  clauses  of  tbe  tease  provided 
should  cause  the  rent  for  the  entbre  twm  to 
become  due,  happened. 

"Sbcth.  As  BUstaliUng  our  oondustons,  we 
cite  the  following  authorities  vis.:  Tbe  act 
of  June  10,  1836.  {  83,  under  which  the  claim 
for  rent  is  mad^  provides  *tbat  goods  and 
chattels  being  In  orupon  any  messuage,  lands 
or  tenements,  which  are  or  shall  be  de- 
mised for  Ute  or  years,  or  otherwise,  tak^ 
by  virtue  of  an  execntlon,  and  liable  to  the 
distress  of  the  landlordt  shall  be  liable  to 
the  payment  of  any  sums  of  money  due  for 
rent  at  tlie  time  of  taking  such  goods  in 
e»!Cution.  Provided,  tlULt  such  rent  shall 
not  exceed  one  year's  teat'  *A  landlord  is 
entitled  to  claim  rent  payable  In  advance 
out  of  tiie  proceeds  of  a  sheriff's  sale  of  the 
tenant's  goods  upon  the  dranlsed  pranlsee.' 
Oolilns'  Appesl,  85  Pa.  St  SS;  Beyer  v. 
Fenstermacber.  2  Whart  95;  Purdy's  Ap- 
peal, 23  Pa.  St  87.  The  landlord  Is  not 
omflned.  In  his  claim  tw  rent  to  the  cur- 
rent year,  so  that  no  more  than  one  year's 
rent  be  rec^ved;  and  tbe  criterion  Is,  not 
so  maxih  that  tbe  rent  Is  due,  and  the  goods 
liable  to  distress,  but  that  they  are  liable 
for  the  payment  of  the  rent  Wk^eyv.  Eys- 
ter,  58  Pa.  St  fiOl;  Ege  v.  Ege,  5  Watts, 
140;  Blchle  v.  McGauley,  4  Pa.  St  471; 
Weltuer's  Appeal,  63  Pa.  St  302.  In  the 
case  of  Goodwin  v.  Shaik^,  80  Pa.  St  149, 
the  dause  In  the  lease  was  almost  a  literal 
diqdlcate  or  copy  ot  the  first  dause  quoted 
of  the  lease  In  this  case.  l%e  supreme  court 
by  a  per  curiam  opinion,  say:  'Upon  the 
plainturs  own  evidence  In  the  trial  In  the 
court  below,  tbe  defendants  had  a  right  to 
distrain.  The  whole  rent  Cor  the  term  might 
have  been  made  payable  In  advance,  and 
there  exists  no  reason  why  It  might  not  be 
made  pi^ble  at  any  time  during  the  run- 
ning of  the  lease,  upon  the  happening  of 
any  contingency.  The  right  of  distress  would 
bumediately  arise.    By  tbe  turns  of  tbe 
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lease,  tbe  wtxde  rent  became  doe  wbenerer 
th«  lewee  sbonld  attempt  to  ranore,  or  man- 
Ifeet  on  biteutlon  to  remore,  bis  goods  and 
effects  out  of  or  off  from  tbe  demised  prem- 
ises wltbOQt  baring  paid  and  satisfied  tbe 
lesson  In  ftill  for  all  rent  wUdi  sbonM 
become  payable  during  tbe  term.  Tbere  Is 
notbbig  bm  reqnlrlng  tbe  Intention  or  at- 
tempt to  be  Crandulmt* 

"Tberefore,  now.  20tb  October,  18M.  In  ao- 
cordance  wltb  these  views,  the  ex<»ptlons 
to  tbe  audltw^  report  are  sustained,  and 
tbe  dlstrlbation  acconnt  tber^  restated  as 
follom,  t1&: 

Balance  of  fond  for  distribn- 
tfon  to  mditcM.   tSSO  74 

Distributed.  ^ 

To  Seyl&e  Bros.,  one  rear's 

claim  forrmit  9750  00 

IiCBB  tenants'  daim,  acct  of 

stable   36  00 


5714  00 

To  Piatt,  Barber  ft  Co.  jads- 
metit  (Na  67^  Dec.  T., 
Vm)   186  74 

9S50  74 

"And  ezceptSons  noted  fbr  Piatt,  Baibor 

&  Co." 

Appellant's  assignments  of  error  are  as 
follows,  to  wit: 

"(1)  The  court  erred  In  Its  restatement  of 
tbe  account  and  order  of  distribution,  wblcb 
la  as  follows: 

Balance  of  fund  for  distribu- 
tion to  creditors   9SS0  74 

To  Seyler  Bros.,  one  rear's 
dalm  tor  rent  9700  00 

Less  tettanta'  claim,  acct  sta- 
ble   a*  00 


Piatt  Barber  ft  Co.  Judjir- 
meat  (No.  674,  Dec  T., 
18»%   136  00 

?850  74 

"(2)  The  court  erred  In  the  conclusion  of 
law  as  follows;  Fifth.  The  erldence  shows 
that  tbe  rent  for  the  entire  term  became 
due  and  payable  according  to  both  clauses 
of  tbe  lease  quoted,— under  one,  because  the 
tenants  became  financially  embarrassed;  and 
under  the  other,  because,  through  their  acte 
Id  becoming  embarrassed,  and  confessing 
Judements  to  creditors,  on  which  tbe  sher- 
iff's sale  was  made,  they  Intended  that  the 
goods  should  be  removed  from  tbe  demised 
premises,  and  they  were  so  removed  after 
tbe  sale,  and  thereby  all  meane  of  tbe  land- 
lord to  collect  his  rent  taken  away.  Tbe 
very  contingencies  whicb  the  two  clauses  of 
the  lease  provided  should  cause  tbe  rent 
for  the  entire  term  to  become  due,  hap- 
pened.' 

"(3)  The  court  erred  In  not  distributing 
tbe  proceeds  of  tbe  shei-iff  sale  to  the  judg- 
ment and  execution  of  Piatt,  Barber  ft  Ca 
<No.  574,  Dec.  T.,  1883).  less  the  rent  due 
and  earned,  nmoontlag  to  tbe  sum  of  92S0." 


(Pa. 

Howard  B.  Bortswteik  and  I>aTid  L. 
Krebi^  tor  an^dbubk  W.  GL  Peatm,  for  ap- 
pellees. 

BTBBRBTT,  C  J.  Hie  tond  for  Aafilba* 
tton  lo  tills  case  was  tbe  net  proeecds  of 
Johnson  ft  Petersra's  personal  v^opatj— 
principally  store  goods— seized  on  tlie  ptest- 
Ises  leased  by  them  fran  J.  8.  Seyler  ft  Bnu 
appellees,  and  sold  on  executions  In  Canr  of 
Piatt  Barber  ft  Co.,  tbe  appelant!.  11» 
on^  comprint  Is  as  to  tbe  9714,  awarded  to 
said  lesson  as  balance  of  one  year's  rest 
due  them  by  tbelr  lessen,  tbe  defen^nts  la 
tbe  execntlous.  It  Is  emteDded  biy  appti- 
lantB  that  tbe  ertoit  <tf  tbe  landlord's  cMm 
on  tbe  fund  was  92S0..  This  snm  was  award- 
ed to  them  by  the  learned  audttor,  but  os 
exception  thereto  the  learned  Judge  was  of 
opinion  that,  upon  a  proper  constmctloti  of 
provisions  In  the  lease  *M*'ng  the  cstire 
mt  due  and  payable  In  advance,  tbcsf  were 
entltied  to  one  year's  rant,  less  tenaati* 
dalm  of  936  on  acoonnt  of  staUe^  ate,  and 
be  accordingly  awarded  them  tbe  snld  som 
of  $714.  Tbe'leue  of  tbe  storeRKoo,  etr« 
occupied  by  Johnson  ft  Petersen  is  for  the 
term  of  33  months  from  July  1,  18B3.  at 
tbe  monthly  rental  of  962.00^  payable  bi 
advance;  but  it  contains  tbe  fidlowlnr 
daoses,  by  which,  in  certain  etntinsenaea, 
the  rent  for  tbe  entire  term  wonid  become 
doe  and  payable:  (1)  Tbe  leeaeee  agrae  *^t 
if  tbey  sbali,  at  any  time  dating  tbe  god- 
tlnnance  of  this  lease,  attempt  to  remove, 
or  manifest  an  intention  to  remove,  tbelr 
goods  and  rifects  out  of  w  off  trom  tbe 
said  premises,  without  having  paid  and 
satlsfled  the  party  of  the  first  part  tn  fuH 
fbr  all  rent  wbbA  sbsll  become  doe  dnrlnc 
tbe  term  of  this  lease,  then  and  In  ancta  case 
BwA  removal  or  attempt  to  remove  sban 
be  considered  franduloit  and  tbe  irtKde 
rent  of  this  lease  shall  be  taken  to  be  dne 
and  payaUe;  and  tbe  said  party  of  the 
first  part  aliall  proceed,  landlord's  war- 
rant or  other  procees,  to  dlstialu  and  col- 
lect the  whole  In  tiie  same  manner  as  if. 
by  the  c<mditi<mB  of  tbis  leaser  tbe  wbole 
rent  were  due  and  payable  in  advance." 
(2)  "It  Is  agreed  and  understood  tbat  it  sec- 
ond parties  become  embarrassed,  or  make 
an  assignment  for  tbe  benefit  of  creditNs, 
or  are  sold  ont  hy  sheriff's  sale^  tben  Out 
rent  (or  balance  of  term  sball  at  once  be- 
come due  and  payable,  as  if  by  tbe  terns 
of  the  lease  It  were  all  payable  tn  advance, 
and  shall  be  first  paid  oat  of  proceeds  ta 
such  assignment  or  sale,  aiijy  law,  usage,  or 
custom  to  the  contrary  notwithsta  nding." 
It  was  dalmed  by  the  lessors  tbat  upon  tbe 
happening  of  tbe  lessee^  onbarrassrarat, 
and  aelzure  and  sale  of  tbelr  personal 
aty,--contlngencle8  spedfled  In  tbe  la^ 
quoted  clause,— the  entire  rent  became  due 
and  payable  out  of  tbe  proceeds  of  tbe  sale, 
so  tac  as  the  fund  would  reach.  There  Ii 
DotbtnK  illegal,  or  omtrary  to  public  pcdtey. 
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in  ^tlktf  of  the  abore-qnoted  pnrrlaUKiL  Am 
was  said  In  Ctoodwlii  t.  Sharkey,  80  Pa,  Bt 
149.  168:  '^he  whole  rent  for  the  term 
oaight  hare  been  made  payable  In  advance, 
md  tbere  exlata  no  reason  why  It  might  not 
be  made  payable  at  any  time  during  the 
running  of  the  leas^  npon  the  happening  of 
nny  contingency.  The  right  of  dlstresa 
would  Immediately  arise"  npon  the  happen- 
\ng  of  the  specified  contingency,  and  that 
right  might  be  exendsed  by  the  letscH',  to 
the  extent  of  otdlecting  more  than  one  year's 
past  doe  rent,  provided  the  rights  of  exe- 
iruUon  creditors  have  not  previously  attach- 
pd.  If  they  have,  the  act  of  Jnne  10, 1836, 
limiting  the  lessor'B  right  to  payment  ont  of 
such  -fund  to  an  amonnt  not  enieedlDg  one 
year's  rrat,  becomes  operative  in  favor  of 
the  execution  creditors.  That  a  lai^lord 
iB  entitled  to  claim  roit  payable  in  advance 
out  of  the  proceeds  of  a  sheriff's  sale  of  the 
tenant's  goods  upon  the  demised  praises, 
provided  bis  claim  does  not  exceed  one 
years's  ren^  Is  well  settled.  B^er  v. 
Fenstermacher,  2  Whart  9S;  Pnrdy's  Ap- 
peal. 23  Pa.  St  97;  Collins'  Appeal,  8S  Pa. 
St.  83.  And  in  Us  claim  be  Is  not  restrict- 
ed to  the  cnrTHit  month  or  year.  Richie  v. 
McCavl^,  4  Pa.  St  471;  Wlckey  ByVtat, 
r>8  Pa.  St  sot;  Weltner's  Appeal.  68  Pa.  St 
302.  Nor  does  it  make  any  dlff««nce  that 
as  Id  this  case,  no  more  than  a  month's 
rrat  was  originally  made  payable  in  ad- 
vance^  If,  by  force  of  express  covenants  In 
the  lease,  tha  whole  rent  becomes  due  and 
piQrable  In  advance  -apw  the  happening  of 
certain  contingencies  one  or  more  of  whldi 
have  actually  occurred  before  the  rights  ot 
execution  creditors  attached.  Goodwin  v. 
Sharkey,  supra;  Owens  v.  Shovlln,  116  Pa. 
St  371,  8  AtL  484.  In  this  case  the  lessees 
undoubtedly  became  financially  embarrassed 
before  the  lien  of  plalntifb*  executions  at- 
tached, and  thus  at  least  one  of  the  contin- 
gencies on  which  the  entire  rent  became  due 
and  itayable  In  advance  actually  happened. 
Without  pursuing  the  subject  further,  we 
are  clearly  of  opinion  that  there  was  no  er- 
ror Id  awarding  to  tbe  landlords  one  year's 
rent  lees  tbe  $36  set  off,  etc  There  is  noth- 
ing else  In  the  case  that  requires  further 
comment  Tbe  action  of  tbe  court  below  Is 
amply  rlndlcated  in  tbe  opinion  sent  np 
with  tbe  record.  Decree  affirmed  and  ap- 
peal dlsmloied,  with  costs  to  be  paid  ap- 
pellants. 


McNEILE  T.  ORIDIjAND  et  al. 
(Snpreme  Court  of  FennsjlvatiiB.    May  6, 18KS.) 
Disac-nxo  VsBmoT— Fhadd  of  Aobsic —  lauilr 

ITT  or  FftlNCIPAU 

1.  In  on  action  on  a  pnrchaae-monfT  mort- 
gapp,  where  there  was  evidence  that  plalDtUTi 
agent,  who  negotiated  the  sale,  represented  to  de- 
feDdants.  with  intent  to  decetre,  that  the  hooM 
waa  well  bttilt  on  solid  aroiuid,  on  which  repr»- 
seatations  defendants  relied  In  piirchBBfai&  where* 
as  tbs  house  was  ereeted.on  fl&ed  ground,  whfdi 


settled,  and  caused  the  house  to  oracfc.  thongh  In 
making  the  representations  the  agent  acted  con- 
trary to  instnicUoDB,  it  was  error  to  direct  a  ver- 
dict for  plaintiff. 

2.  A  prineipn)  !s  bound  by  tiie  frandnlent  rep- 
resentations of  his  axent  within  the  scope  of  the 
authority  that  he  la  held  ont  to  possess. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Scire  facias  by  Hugh  McNelle  against  Mar- 
tha H.  Gridhmd  and  another  upon  a  mortgage. 
From  a  Judgment  for  plalntlfl,  defendants  ap- 
peaL  Reversed. 

Joseph  W.  Shannon,  for  appellanta  H.  Gor- 
don McCoucb,  for  appellee. 

STEIIRETT,  C.  J.  In  dh-ectlng  a  verdict  In 
furor  of  plaintiff  for  balance  due  on  the  pur- 
cuase-money  mortgage  In  suit,  the  learned  tri- 
al judge  evidently  proceeded  on  the  assump- 
tion that  the  testimony  Introduced  by  defend- 
ants waa  whdly  Insufficient  to  sustain  any  de- 
fense whatever  to  ptaintUTa  claim  or  any  part 
thereof.  This  assumption  we  think  was  un- 
warranted. The  testimony  referred  to  pre- 
sents questions  of  fact  which  should  have 
been  submitted  to  the  jury.  It  tends  to  prove, 
among  other  things,  that  In  purchasing  tbe 
mortgaged  premises  the  defendants  relied  on 
representations  made  byi^alntlfTB  agent.  Lock- 
er, through  whom  the  sole  waa  negotiated,  to 
the  effect  that  Oie  house  was  built  on  solid, 
and  not  on  made,  ground,  a  well-built  bouse, 
etc.;  that  Instead  of  being  well  buUt  and  on 
solid  ground.  It  soon  became  apparent  that  the 
house  was  erected  on  filled  In  or  made  ground, 
whl<fh  gradtially  settled  to  sudi  an  extent  as 
to  cause  the  sinking,  cracking,  and  bulging 
out  of  the  front  wall,  and  oOier  resultant 
damages  described  by  defendantif  witnesses, 
and  that  an  expenditure  of  seven  or  ^ght  hun- 
dred dollars  would  be  required  to  repair  the 
damages  thus  occsaloned,  and  put  the  bull^ 
Ing  in  proper  cwdltion.  It  Is  unnecessary  to 
refer  in  detail  to  the  testimony  tending  to 
prove  the  allegations  of  fact  relied  on  by  de- 
fendants. It  Is  sufficient  to  say  that  If  be- 
lieved by  the  jury,  they  would  have  been  war- 
ranted in  finding  that  the  alleged  misrepre- 
sentations were  in  fact  made  by  plalntllTa 
agent,  Ixxfter;  ttiat  they  wen  not  only  im- 
true,  but,  in  the  drcnmstonces,  ttey  were  cal- 
culated to  deceive,  and  did  deceive  the  de- 
fendants to  thdr  Injury-*  This  being  so,  tbe 
case  should  have  been  submitted  to  the  jury, 
with  proper  Instmctlous  as  to  the  law  appli- 
cable to  such  a  state  of  fticts  as  defendants* 
testimony  tended  to  prove.  It  was  the  ei- 
durive  province  of  the  jury  to  consider  and 
pass  upon  the  testimony,  and.  If  they  found 
defendants'  allegations  were  substantlaUy 
true,  then  to  ascertain  the  damages  sustained 
by  them,  and,  If  they  were  less  than  plaintiff's 
claim,  to  deduct  the  seme  thweftom,  etc.  It 
Is  w^  settied  that  the  principal  is  bound  by 
the  acta  of  his  agent  within  the  scope  ot  the 
auQunity  13iat  he  Is  held  out  to  the  world  to 
possess,  even  notwlthstondlng  the  latter  acted 
contrary  to  Instmctlons.   One  who  authorizes 
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another  to  act  tor  hlin.  In  a  certain  dtaas  of 
contractB,  undertakes  for  tbe  abaenoe  of  fraud 
in  tiie  agent  acting  within  the  scope  of  his  au- 
thority. Ammig  other  casea,  recognising  this 
and  kindred  principles,  are  the  following: 
Brook  T.  Railroad  Co.,  108  Pa.  8t  52».  1  Aa 
206;  SmalleT  t.  Morris,  167  Pa.  St  348,  27 
Atl.  734;  Keongh  t.  LesUe,  92  Pa.  St  424; 
Caley  t.  Railroad  Oo.,  SO  Pa.  St  86S;  Hess- 
ner  t.  ^Im,  8  Serg.  &  R.  178;  Stabbs  t. 
King,  14  Berg,  ft  R.  206;  Oas  Ca  r.  Oodk, 
123  Pa.  St  170,  16  Atl.  762.  In  the  latter  tt 
was  said:  "There  la  a  long  series  of  cases, 
some  of  them  very  recent  *  *  *  that,  when 
an  agent  exceeds  bis  authority,  his  principal 
cannot  aratl  himself  of  the  benefit  of  his  act, 
and  at  the  same  time  repudiate  his  authority. 
This  principle  rests  upon  the  solid  foundaflui 
of  natural  Justice  and  common  honesty."  It 
fcdlowa  from  what  has  been  said  that  the 
learned  trial  judge  erred  In  directing  a  rerdict 
for  the  plaiutlffl.  Judgment  reversed,  and  a 
ventre  facias  de  novo  awarded. 


HALL  V.  CLEARFIELD  9c  M.  RY.  CO.  et  al. 
(Suprone  Court  of  PennsylTflnia.   May  6,  1896.) 

VailDOR  AKD  FCRCDASRR  —  SDrFICIKXCT  OP  DSBD 
TsilDBRBD— EqUITABLK  EJRCTMBKT. 

1.  An  afrreemcDt  for  the  purdiase  of  a  right 
of  wa7  provided  that  upon  payment  of  the  price 
the  owner  should  gire  a  deea  to  the  railroad  com- 
pany, and  also  that  the  comjiany  shoald  construct 
and  maintain  a  crossing  over  the  right  of  way. 
Held,  that  the  owner  hicid  a  right  to  incorporate 
into  his  deed  to  the  company  a  coveuaot  that 
the  grantee  ahoold  maintain  a  crossing  for  the 
grantorjhis  hdrs  and  assignh. 

2.  Whoe  the  company  entered  nnder  said 
agreement,  and  maintained  the  croaaing  to  the 
owner's  satisfaction,  bat  refused  to  accept  a  deed 
containing  the  covenant  as  to  the  crossing,  the 
owner  coald  bring  equitable  ejectment  for  the 
land,  thouf^  the  comimny  tendered  the  iMlauce 
of  price,  and  a  formally  executed  stipulation  that 
the  agrpompnt  na  to  the  crossing  ahonld  not  be 
abridged,  or  merged  In  the  deed,  t>ecau8e  not  men- 
tioned therein. 

Appeal  from  court  of  common  pleas,  Clear- 
field rount}'. 

Equitable  ejectment  by  George  H.  Hall 
against  the  Clearfield  &  Mahoning  Railway 
Company  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

The  defendant  named  above,  by  a  writtra 
agreement  dated  June  18,  1802.  purchased  a 
right  of  way  through  plalntltTs  property  for 
9500;  91  being  paid  down,  and  the  remainder 
being  payable  upon  the  eicecutlon  and  deliv- 
ery of  a  deed  of  conveyance,  "whenever  re- 
quested, in  fee  simple,  clear  of  all  Incumbran- 
ces." The  agreement  contained  a  provision 
that  the  "railroad  company  stiall  construct  and 
maintain  a  good  and  aufflcient  crossing  over 
the  right  of  way  on  said  premises."  The  de- 
fendant company  constructed  its  road,  and  ten- 
dered a  deed  to  plaintiff,  to  be  executed  in  the 
usual  form.  No  reference  was  made  In  It  to 
the  crossing  Plaintiff  refused  to  execute  the 
deed  miless  It  0(»italned  a  covenant  that  the 


mUroad  company  was  to  maintain  &  craaai^ 
for  plaintiff,  his  heirs  and  aaslgnaL  Tbe  com- 
pany refused  to  make  such  covenant  cJnImIng 
that  it  was  not  bound  to  do  so  by  the  tema 
of  tbe  contract  of  pnrchaae,  bat  oonatracted  a 
crossing,  and  maintained  it  to  the  entm  antb- 
factloo  of  idalntttt.  The  ptaJntlff  bronslit  thij 
action  of  ejectment  on  the  23d  of  Jaunary. 
1894.  On  the  27th  of  January.  18M.  tbe  de- 
fendant company  caused  tbe  agreement  at  pur- 
chase to  Iw  recorded,  and  aa  tiie  28tli  of  July. 
1884,  made  &  legal  tender  to  ^alntUT  of  tht; 
purchase  money,  with  Interest  and  tbe  coMa  of 
this  suit  then  accrued,  and  at  ttae  suiie  tSut- 
tendered  to  plaintiff  tbdr  adaiowIe^;ment  la 
writing,  duly  executed,  stipulattaiff  that  the 
fact  that  the  provision  about  tbe  rmsnlnff  not 
bdng  mentioned  hi  the  deed  "aball  not  abridge 
nor  abrogate  the  covenant  as  to  tbe  crusf^o:: 
contained  In  tbe  agreouent  between  the  Ba:>J 
Hall  and  said  company,  dated  Jane  18.  IS!*:!. 
recM-ded  In  Cleartield  coimty  In  Deed  Bo>ik 
M,  page  333."  Plaintiff  refneed  to  accept  thU 
Defendants'  aaslgnmaits  of  error  «e  fol- 
lows: 

"(1)  The  court  erred  In  refusing  to  affirm  de- 
fendant's first  point  The  point  and  answer 
thereto  are  aa  follows:  'It  appearing  fnim 
the  facts  admitted  in  this  case  that  tbe  defenil 
ant  company,  prior  to  the  bringing  of  thU 
suit,  did  construct  a  crosslug  for  the  one  of  tbi 
plaintiff  over  its  tracks  and  right  of  ^tvar  pur- 
chased fnm  tbe  plaintiff,  and  has  nuilntaine«l 
the  same  to  the  satisfaction  of  the  plalntifT 
and  on  the  2Sth  of  July,  1804,  did  nuiLke  a  le 
gal  tender  to  the  plaintiff  of  five  hundred  sev- 
enty-one and  50-100  dollars  ($371.50).  purcba^ 
money,  with  Interest  and  coats  of  suit  accroHl 
at  that  date,  and  has  kept  np  nld  tender.  tU 
money  b^ng  consld^ed  in  court,  the  defoid 
ant  lias  oonq^ed  with  the  agreement  madf 
with  the  plaintiff,  and  da1%d  tbe  18th  Of  June. 
1802,  which  Is  recorded  hi  the  office  of  the  re- 
cords of  deeds  for  Clearfield  county.  In  MIs- 
ceUaneouB  Book  M,  p.  333.  the  plahitifr  Is  not 
entitled  to  recover  in  this  action,  and  yom 
verdict  muat  be  in  favor  of  the  defendanL' 
Answer:  This  pohit  Is  denied.* 

"(2)  The  court  ored  in  refn^g  to  afiirm 
defendant's  second  point.  The  point  and  an- 
swer thereto  are  aa  follows:  *It  ai^peutoff 
from  tbe  tmdiq>uted  evidence  In  the  cause  that 
the  Clenrfldd  &  Mahoning  RaUway  Company, 
defendant,  went  Into  poasesdon  of  the  preu- 
Ises  described  In  the  writ  In  pursuance  of  the 
contract  dated  June  IS,  1882,  and  began  tbe 
construction  of  Its  road  within  the  time  »p»ii 
fied  therein,  and  that  it  has  complied  with  tbe 
said  contract  according  to  tiie  terms  and  tenor 
thereof,  and  on  the  2Sth  of  July,  18B4.  did 
malce  a  1^1  tender  of  the  purchase  money, 
with  Interest  due  on  that  date,  and  with  uo5i> 
of  suit  then  accrued,  and  did  at  that  time.  b> 
writing  duly  executed  by  the  said  ClenrfifU 
&  Mahoning  Railway  Company,  and  tbeo  of- 
fered to  tbe  plaintiff,  admit  that  the  provision 
in  said  agreemoit,  which  was  then  recorded, 
relating  to  the  crossing,  should  sot  be  abridged 
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or  abrogated  becanse  the  proTlslon  as  to  the 
cro68iii^  was  not  mentioned  In  the  deed  from 
plaintiff  to  de/endant,  the  plaintiff  cannot,  by 
means  of  this  action  of  ejectment  require  or 
compel  the  said  Clearfield  &  Mahoning  Rail- 
way Company  to  accept  a  deed  with  another 
covenant  relating  to  the  construction  and 
maintenance  of  said  crossing,  and  that  before 
any  breach  of  the  said' contract,  dated  June 
18,  1892,  on  the  part  of  the  Clearfield  &  Ma- 
hoDlng  Railway  Company  lias  been  committed, 
and  yoor  verdict  most  be  in  favor  of  the  de- 
fendant'   Amwer:  'This  point  is  denied.' 

*'<3)  The  eonrt 'erred  In  refusing  to  affirm 
defendant's  third  point  The  point  and  an- 
swer thereto  are  as  foUoTra:  'The  proTlslon  of 
the  contmct  dated  June  18,  1892,  relating  to 
the  croaslDg,  being  la  these  words:  "It  is  fur- 
ther agreed  that  the  said  railroad  company 
shall  construct  and  maintain  a  good  and  suffi- 
cient crossing  over  the  right  of  way  on  said 
prcintses,"— created  a  mere  personal  right  in 
the  plaintiff  tonsesaid  croasing.  Thesametea 
ri^bt  of  way,  In  groae,  across  defendant's  right 
of  way  and  tracks  for  the  use  of  the  plaln- 
tur,  and  it  cannot  be  by  the  plaintiff  assigned 
to  another,  or  transmitted  by  descent;  and  the 
plaintiff  cannot  by  means  of  an  action  of 
ejectment  compel  and  require  the  defendant 
company  to  insert  a  provlalon  in  the  deed  for 
the  land  sold  to  the  defendant  company,  which 
woidd  ran  with  the  land  and  become  ai^ur- 
tenant  to  it  and  your  verdict  must  be  for  the 
defendant'    Answer:  'This  point  Is  denied.' 

"(4)  The  court  erred  In  refusing  to  affirm 
defendant's  fourth  [>oint  The  point  and  an- 
swer thereto  are  as  follows:  'The  Clearfield 
&.  Mahoning  Railway  Company,  defendant, 
having,  by  writing  duly  executed,  acknowl- 
edged that  the  provision  relating  to  the  cross- 
ing In  the  contract  already  recorded  should 
not  be  merged  or  abrogated  by  reason  of  the 
same  not  being  mentioned  In  the  deed  of  con- 
veyance for  said  land  purchased  from  the 
plaintiff  as  aforesaid,  and  the  said  defendant 
having  fully  complied  with  all  Its  undertak- 
ings and  stipulations  by  It  to  be  done,  k^t, 
and  performed  in  said  agreement,  the  plain- 
tiff cannot,  by  means  of  this  action  of  eject- 
ment, compel  the  defendant  company  to  ac- 
cept a  deed  with  another  covenant  relating  to 
said  crossing,  and  your  verdict  must  be  for 
the  defendant'  Answer:  This  point  Is  de- 
nied. As  we  have  instructed  you  in  our  gen- 
eral charge,  we  do  not  think  that  the  defend- 
ant the  railroad  company  compiled  with  the 
nrticle  of  agreement,  and  were  carryiug  out 
the  article  of  agreement  which  referred  to 
the  construction  and  maintenance  of  this 
crossing,  by  simply  giving  to  Mr.  Hall  a  pa- 
per stating  that  the  agreement  In  this  respect 
should  not  be  merged  In  the  deed,  because,  as 
we  view  the  matter,  if  the  defendant  com- 
pany in  the  future  should  sell  their  rights  to 
some  other  railroad  company,  the  railroad 
company  buying  the  rights  of  the  present  de- 
fendant could  go  to  the  record,  and,  not  see- 
ing any  reference  In  this  deed  from  Mr.  HaJl 


to  the  defendant  railroad  company  In  regard 
to  the  keeping  and  maintaining  of  this  cross- 
ing, they  would  be,  or  might  be,  absolved 
from  the  duty  of  maintaining  this  crossing. 
Therefore,  as  we  hare  said  in  oar  general 
charge,  we  think  there  aliould  be  some  ref- 
erence to  the  duly  of  the  railroad  company  to 
construct  and  maintain'  this  crossing  In  the 
deed  Itself.' 

"(5)  The  court  erred  in  refusing  to  affirm 
defendant's  fifth  p«Int  The  point  and  an^ 
swer  thereto  are  sa  f(^WB:  That  there  Is  no 
covenant  In  the  agreement  betwem  the  plain- 
tiff and  the  Clearfield  &  Mahoning  Railway 
Company,  dated  June  18,  1892,  reQnlring  the 
defendant  to  accept  a  deed  oontalnlng  any 
provision  relating  to  the  ctmstmcttiHi  or  op- 
eration of  any  crossing;  and,  there  being  no 
evidence  that  the  defendant  ever  agreed  to 
accept  a  deed  containing  such  provision,  the 
verdict  must  be  for  the  defendant'  Answer: 
This  point  Is  denied.' 

"(fl)  The  court  erred  In  refusing  to  affirm 
the  defendant's  sixth  point  The  point  and 
answer  thereto  are  as  follows:  "That  under 
the  provisions  of  said  oontract  dated  June  18, 
18i.t2,  the  plaintiff  cannot  compel  or  require 
the  C.  &  M.  Ry.  Co.,  by  means  of  an  action 
of  ejectment  to  accept  a  deed  with  a  cove- 
nant requiring  the  defendant  to  maintain  a 
crossing  for  the  heirs  and  assigns  of  the  plain- 
tiff, such  as  is  contained  in  plaintiff's  deed, 
tendered  and  offered  in  evidence."  Answer: 
This  point  la  likewise  denied.' 

"(7)  The  court  erred  in  the  following  por- 
tion of  the  general  charge  to  the  jury:  The 
deed  which  the  r^lroad  company  asked  Mr. 
Hall  to  have  executed  contained  no  reference 
to  this  constructing  and  maintaining  of  a 
good  and  sufficient  crossing  over  the  right  of 
way  on  said  premises;  but  the  railroad  com- 
pany, in  order  to  satisfy  Mr.  Hall  on  this 
point  at  the  same  time  agreed  to  give  to 
him  a  memorandum  or  receipt  which  would 
show  hereafter  that  this  provision  about  the 
construction  and  maintenance  of  the  road  in 
the  agreement  had  not  merged  In  the  deed, 
or  lapsed.  The  paper  which  they  proposed  to 
give  lilm  to  show  that,  the  agreemmt  about 
the  road  had  not  lapsed  was  this:  "Received 
of  George  H,  Hall  deed  from  himself  and 
vilte  to  the  Clearfield  &  Mahoning  Railway 

Company,  dated  ,  for  land  in  Lawrence 

township,  Cieai-field  county,  Pennsylvania. 
The  delivery  and  acceptance  of  this  deed 
shall  not  abridge  nor  abrogate  the  covenant 
as  to  the  crossing  contained  In  the  agreement 
between  the  said  Hall  and  said  company,  dat- 
ed June  18th,  1892,  recorded  in  Clearfield 
county  in  Deed  Book  M,  page  333."  Now, 
the  railroad  company  claimed  that  that  was 
all  they  were  obliged  to  give  Mr.  Hall,  to 
show  that  there  was  any  agreement  about  the 
consti-uctlon  and  maintenance  of  this  road  or 
crossing;  but  we  Instruct  you.  as  a  matter  of 
law,  that  they  were  obliged  to  do  more  than 
that  They  were  obliged  to  make  a  prcfker 
reference  In  the  deed  which  they  preiiared  for 
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execntka  by  Mr.  Hall.  Tbej  were  obliged. 
In  sncta  deed,  to  make  a  proper  reference  to 
the  constructJoo  and  malBtenance  of  said 
crossing.  And  we  Instruct  yon,  as  a  matter 
of  law,  tbat  they  did  not  fulfill  tbelr  duty  on 
this  point  when  they  simply  contented  them- 
selves with  glTing  Mr.  H^ll  this  receipt,  or 
ofTerlng  to  give  him  this  receipt' 

"(8)  The  court  ecred  in  the  following  por- 
tion of  the  general  charge:  'If  this  paper 
{the  agreemoitj  had  beea  what  la  known  as 
a  legal  conveyance,  the  words  "heirs  and  as- 
signs" shonld  have  been  Inserted,  but  being 
an  executory  paperr-not  a  conveyance,  but 
only  an  agreement  to  convey.— we  do  not 
think  the  words  "heirs  and  assigns"  were 
necessary;  and  we  instrnct  yon,  as  a  matta* 
of  law,  that  the  railroad  company  shonld  have 
accepted  the  deed  which  we  have  referred  to, 
prepared  by  Mr.  Hnll,  and  ofTered  this  day  in 
evidence,  and  which  is  marked  "PlalntifTa 
Exhibit  B,  H,  B,  G,  2-25-05."  ' 

"(9)  The  court  erred  In  the  following  por- 
tion of  the  general  charge:  *We  Instruct  you 
further  that  the  plalntlCC  has  a  right  to  have 
this  quesUou  raised  and  determined  in  the 
present  equitable  ejectment  Here  was  a  dis- 
pute between  these  two  parties  as  to  what 
kind  ot  conveyance  should  be  executed  by 
Mr.  Hall.  How  could  such  a  dispute  be  set- 
tied?  In  England  it  would  have  been  settled 
by  bill  In  equity,  but  prior  to  recent  years, 
in  Peonsylvania  we  Iiad  no  court  of  equity, 
and  therefore  we  were  obliged  to  work  out 
these  equitable  questions  by  verdicts  of  jmies 
tn  ejectments,  and  hence  arose  In  Pennsyl- 
vania the  custom  of  equitable  ejectments. 
As  we  view  the  matter,  the  plaintiff  had  a 
right  to  have  this  matter  decided  in  this  equi- 
table ejectment,  and,  as  we  view  the  matter, 
the  plaintiff  also  had  a  right  to  execute  the 
deed  in  the  form  in  which  he  tendered  it  to 
the  defendant;  and,  as  we  view  the  matter, 
the  defendant  was  wrong  In  insisting  upon 
the  plaintIfF*s  executing  a  deed  which  had  no 
reference  to  the  obligation  on  the  part  of  the 
defendant  to  construct  and  maintain  this 
crossing;  and,  aa  the  defendant  was  wrong 
in  this  matter.  It  results  that  the  verdict 
should  be  against  the  defendant' 

"(10)  The  conrt  erred  In  giving  binding  in- 
Btmctlons  to  the  Jury  to  find  for  the  plalntitr 
In  the  form  of  verdict  directed     the  court" 

0.  H.  McGauley  and  I^Vank  Fielding,  for 
appellants.    Oscar  Mitchell,  for  appellee. 

PBR  CURIAM.  The  subjects  of  complaint 
In  tbe  flist  alx  specifications  are  the  learned 
court's  answers  to  tbe  defendant's  points  for 
charge  recited  therein,  respectively.  We  are 
satisfied  from  an  examination  of  the  record 
that  there  la  no  substantial  error  in  any  of 
said  answers.  Neither  of  said  points,  as  pre- 
sented, could  have  been  affirmed,  and  hence 
they  were  rightly  refused.  Nor  do  we  think 
there  la  any  error  in  either  of  the  excerpts 
from  the  learned  Judge's  charge  recited  in 
the  seventh  to  the  nlntii  speclfleatlons.  buHu- 


slve,  or  In  directing  a  verdict  for  ^alntUf. 
as  complained  of  in  the  tenth  apedflcatloD. 
There  is  nothing  in  either  of  the  aaslfnnients 
of  error  that  requires  special  notice.  Tbe 
learned  Judge  Is  sutMtantially  correct  In  his 
construction  of  the  agreement  of  Jane  IS. 
1802,  oa  which  this  actiw  la  ftmnded,  and 
also  in  regard  to  the  kind  of  conTeyaace 
therein  provided  for.  The  agreement  is  exec- 
utory, and  evidently  contemplates  the  execn- 
tion  and  delivery  of  a  deed,  in  doe  fonn.  ex- 
pressed in  Bocb  apt  words  as  wUl  aecore  ro 
each  party,  respectively,  the  rfgfats  and  privi- 
leges mentioned  in  the  agreemrat,  or  Intend- 
ed to  be  gntnted  or  reserved.  The  constrar- 
tl<Hi  contended  for  by  the  defendants  la  om:^- 
sonable,  and  wholly  untenable;  Their  cove- 
nant to  "construct  and  maintain  a  good  an^l 
sufficient  crossing  over  the  right  of  way  on 
said  premises"  Is  not  independent  of  and  no- 
connected  with  the  right  of  way  acquired  by 
the  defendant  bat  a  covenant  rmmin^  there- 
with, and  thus  securing  to  plaintiff  tbe  "good 
and  sufflSent  crossing"  Intaided  to  be  a^qpur- 
toiant  to  his  land  on  either  side  of  said  rigtit 
of  way.  Inasmuch  as  the  time  fixed  In  the 
verdict  and  Judgment  of  tbe  court  within 
which  the  $499  consideration  money  should 
be  paid  has  expired,  the  same  is  hereby  ex- 
tended for  60  days  from  the  date  of  filing  this 
opinion.  With  this  single  modlflcatJon.  we 
think  the  Judgment  on  the  conditional  verdict 
should  be  affirmed.  The  Judgment  as  above 
modified,  ia  accordingly  affirmed 


Mcknight  v.  bell. 

(Supreme  Court  of  PennBylTaioa.  Kay  6k  1805  ■ 
Trial— DiKBCTiNO  Vbrdiot. 
Where  the  controlling  question  Is  tbe  tmtfa 
or  ffilatty  of  an  allegation  upon  which  there  is  « 
conflict  of  testimony,  it  is  prop^  to  sabmit  tbe 
question  to  tbe  jury. 

Appeal  from  court  of  common  pleaa.  Blair 
county. 

Action  of  ejectment  by  Robert  McKnli^t 
against  Edward  Bell.  Judgment  for  defend- 
ant Plaintiff  appeals.  Affirmed. 

J.  D.  Blair  and  Danld  J.  Neff.  for  appel- 
lant A.  A.  Stevens,  for  appelle& 

PEIt  CURIAM.  This  action  of  ejectment 
was  brought  to  recover  possession  of  the 
imdivided  half  of  the  northerly  half  of  So 
acres  of  land,  part  of  a  larger  tract  of  whi^ 
inter  alia,  the  plalDtiCrs  father,  Robert  He- 
Knight  Sr.,  died  seised  In  1800.  A  prima 
fade  case  for  plaintiff  was  made  out  by 
showing  that  In  1875,  In  QiB  division  of 
father's  lands,  the  80-acre  tract  was  allotted 
and  conveyed,  by  the  other  heirs*  to  htmsfilf 
and  his  brother,  William  McKnlgfat.  In  aab- 
stance,  defendant's  contention  was  tbax,  at 
or  about  the  time  of  said  division,  tbe  plsiu- 
tlff,  Robert  McEulght  and  his  brother  Wil- 
liam, made  a  parol  partition,  between  tbtnn- 
selres,  of  said  80  acres,  adoptlns  as  tbdr 
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dlTltiim  line  a  lane  which,  crosstng  the  tract 
about  midway,  divided  the  same  Into  two 
rery  neaily  equal  parts,  of  about  40  acres 
each;  that,  in  pursuance  of  said  partition, 
and  possession  taken  and  held  thereunder, 
platotur  became  sole  owner  of  the  southerly 
part  of  said  tract,  and  hts  brother  William 
sole  owner  of  the  northerly  part,— the  land 
now  In  controversy;  that  the  last-mentioned 
piece,  thus  acquired  In  severalty  by  William 
McKnlght,  was  afterwards  sold  by  the  sher- 
iff, as  his  property,  and  conveyed  to  A.  L. 
McCartney,  under  whom  defendant  claims. 
In  support  of  this  contention,  considerable 
testimony,  direct  as  well  as  clrcnmstantlal, 
was  tntrodnced  by  the  defendant;  and,  on 
tlte  other  hand,  the  platutlCf  Introduced  re- 
butting evidence,  tending  to  show  that  no 
parol  partition  of  the  80acre  lot  had  ever 
been  made  between  him  and  his  brother  Wil- 
liam. The  alleged  parol  partition,  on  which 
defendant  relied,  thus  became  the  controlling 
qoestlon  of  fact  In  the  case.  It  is  not  our 
purpose  to  either  review  or  snnunarlze  the 
testimony  bearing  on  the  subject,  but  an  ex- 
amination of  the  record  has  satlsfled  ns  that 
the  cause  could  not  have  been  withdrawn 
from  the  Jory.  The  question  was  fairly  sub- 
mitted to  them  the  learned  trial  judge  In 
a  cHear  and  able  charge,  which,  considered  as 
a  whole,  la  free  from  any  substantial  error. 
We  find  nothing  In  the  record  that  would 
Justify  ns  In  reversing  the  judgment  Judg- 
ment affirmed. 


SHBI.LBNBEROKR  et  aL  t.  PATTBBSON 
et  Bl. 

(Supreme  Court  of  Peonsrlvaaia.    May  6, 189S.) 

CORPOBATIOHB  — SUBSOXIPTtOH  TO  STOCE — ALLOT- 
KIHT  BT  UlRBCTOBS. 

1.  Hie  presldoit  of  a  corporation  directed  a 
subscription  to  certain  nntaken  capital  stock  to  be 
noted  for  him,  in  order  to  procure  a  loan  which, 
withoat  that  snbacription,  exceeded  the  amoaat 
of  stock  snbBcribed.  At  the  time  of  the  stock- 
holders* meeting;  to  vote  on  the  proposed  loan,  and 
the  directors'  meeting  to  authorise  an  iasae  of 
bonds  for  the  lame,  both  stockbolden  and  dl< 
rectors  Icnew  of  the  president's  further  subscrip- 
tion, but  no  reqnest  for  any  of  tbe  sfaarea  taken 
by  bim  was  made  by  any  stockholder,  and  the 
loan  was  accepted  by  the  company.  Hetd  that, 
though  the  Bnoscription  was  made  without  the 
inescribed  fonnalities,  and  nothing  was  paid 
thereon,  the  stockholders'  and  directors  cannot 
deny  its  validity. 

2.  The  action  of  a  de  facto  board  of  directors 
En  allottiDg  stock  to  tiiemselves  to  the  prejudice 
of  other  stockholdeza  Is  void,  tiiongh  they  paid 
for  the  stock  so  taken. 

3.  Plaintiffs  prayed  only  &at  defendants  be 
restrained  from  disposing  of  certain  corporate 
stock,  iKit  it  appeared  from  the  order  sppointing 
the  referee  to  hear  the  matter,  and  from  the  man* 
uer  in  which  the  esse  was  presented,  that  it  was 
the  IntentloD  of  all  oarties  to  determine  the  title 
of  one  of  the  defendants  to  said  itock.  Hdd 
that,  thongh  no  cross  bill  wss  filed  praying  there- 
for, the  court  nn^rly  adjadlcated  the  questian 
3t  title  in  aonmance  with  the  focts  found. 

Appeal  tarn  court  of  common  i^ens,  Blair 
county. 

BUI       W.  Lb  iauieUenberger  and  otben 


against  F.  O.  Patt«w>n  and  others  and  the 
TLItoona,  Clearfield  &  Northern  Railroad  Com- 
pany to  restrain  the  leasing  of  said  railroad. 
From  a  decree  for  defendants,  plaintlffB  ap- 
peaL  Affirmed. 

The  opinion  of  the  lower  coart  la  as  fol- 
lows, to  wit: 

"After  carefully  considering  the  eridence 
In  this  case,  we  are  unable  to  dlscovo*  any 
substantial  error  In  the  master's  finding  of 
the  material  facts.  In  this,  as  in  all  other 
cases  where  the  master  was  also  the  ex- 
aminer before  whom  the  testimony  was 
taken,  we  feel  that  he  la  better  qualified  to 
jud^  of  the  credibility  of  the  witnesses  than 
the  court,  who  has  had  no  opportunity  of 
hearing  them  deliver  their  teBtlmony,  or  of 
observing  their  manner  on  the  witness 
stand.  We  are,  however,  satisfied,  from  an 
examination  of  the  testimony  filed,  that 
there  was  sufficient  evidence  to  warrant  the 
conclusion  to  which  the  master  came. 

"The  principal  question  Involved  Is  the  va- 
lidity of  F.  a.  Patterson's  claim  to  the  own- 
ership of  six  hundred  shares  of  the  capital 
stock  of  the  Altoona,  Clearfield  &  Northern 
Railroad  Company.  It  appears  that  in  the 
month  of  September,  1891,  F.  G.  Patteraon, 
who  was  then  the  president  of  the  company, 
directed  S.  J.  Westley,  the  treasurer,  to  note 
his  Bubacriptlon  for  six  hundred  shares  of 
the  capital  stock  of  said  company.  Mr.  Pat- 
terson waa  thea  acting  as  the  agent  of  the 
company  to  aecnre  a  loan  for  it  of  sixty 
tlionaand  dollars.  This  loan  could  not  be 
aecured  without  this  anbacriptton,  as  other- 
wise the  Indebtedness  of  the  company  would 
bare  been  in  excess  of  the  amount  of  stock 
subacribed,  which  would  bare  been  In  riola- 
tlon  of  the  act  of  aaaemUy  of  May  8, 
By  making  this  subscription  the  loan  was 
obtained,  and  the  mortgage  of  the  company 
to  secure  it  given  to  the  PennaylTanla  ^lYast 
Company,  of  Reading,  Pa.,  dated  October  1, 
1891,  which  recited  a  resolution  of  the  com- 
pany passed  September  22, 1891,  authorizing 
the  increase  of  the  indebtedness  tn  aatd  sum, 
and  the  borrowing  of  an  amount  not  to  ex- 
ceed the  amount  of  the  capital  stock  aub- 
acrlbed.  The  master  finds  as  a  fact  that  at 
the  time  of  the  special  meeting  of  the  stock- 
holders  at  which  it  was  Toted  to  increase 
the  ludebtedneBS  of  the  company,  and  at  or 
before  the  meeting  of  the  board  of  dlrectora 
held  October  1, 1891,  at  which  autiiorlty  waa 
given  the  president  and  secretary  of  the 
company  to  execute  and  dellTer  a  series  of 
bonda,  and  execute  the  mortgage  for  alxty 
thousand  dollars,  both  the  atockholdera  and 
dlrectora  had  knowledge  of  aald  aubacrlption 
of  F.  O.  Patteraon.  It  la  trne.  nothing  was 
at  this  time  paid  on  hla  subscription,  but 
subBequeutly,  on  the  6th  day  of  January, 
18^  he  tendered  the  treasurer  ten  per  cent 
thereof,  which  waa  refused  by  the  treasurer, 
who  alleged  that  the  subscription  was  ille- 
gal. Subsequently,  In  February,  1893,  Mr. 
Patterson  tendered  the  entire  amount  of  the 
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subscripUon  to  tbe  treasurer,  which  was  also 
refused.  Thia  atock  was  part  of  the  an-' 
taken  authorized  capital  stock  of  the  com- 
pany, and  not  an  Increase  of  said  stock. 
The  entire  authorized  capital  stock  was  fif- 
teen hundred  shares,  and  less  than  nine  hun- 
dred shares  had  at  this  time  been  Issued. 
The  complainants  contend  that  this  subscrip- 
tion is  void  because  not  In  writing  and  not 
made  In  the  maaaer  prescribed  by  law.  It 
may  be  conceded,  as  a  general  rule,  that  a 
subscrlptlou  for  stock  must,  in  order  to  bind 
the  parties,  be  made  In  the  prescribed  form, 
and  must  be  lu  writing.  It  does  not  follow, 
however,  that  an  oral  subscription  may  not, 
under  certain  circumstances,  be  binding. 
Where,  as  in  the  case  at  hand,  a  subscrip- 
tion was  made  by  an  agent  of  the  company 
for  the  purpose  of  obtaining  from  a  third 
party  a  loan,  and  such  subscription  was 
recognized  by  the  stockholders  and  directors 
of  the  company,  who  accepted  the  loan  with 
a  knowledge  of  such  subscription,  and  pre- 
sumably with  a  knowledge  that  without 
such  subscription  the  loan  would  have  been 
invalid,  and  contrary  to  law,  can  It  be  said 
that  either  party  under  such  circumstances 
would  be  permitted  to  deny  the  validity  of 
such  subscription,  notwitbstaudlng  all  the 
requisites  prescribed  had  not  been  complied 
with?  Having  received  the  benefit  of  this 
subscription,  and  taken  advantage  of  it,  the 
stockholders  and  directors  of  the  company 
are  estopped  from  denying  or  questioning  it 
Theh:  acta,  If  not  such  as  to  be  an  express 
ratification  of  the  subscription,  are  at  least 
such  as  to  have  that  effect,  and  prevent 
them  from  now  questioning  Its  validity  in 
this  or  any  other  proceeding.  But  It  would 
s^em  that  this  subscription  was  as  regular 
as  some  other  subscriptions  for  stock  of  this 
company.  There  was  not  at  that  time  any 
regular  subscription  book  kept  in  the  office 
of  the  company  or  elsewhere.  Persons  were 
solicited  to  subsCTibe  by  stockholders,  and 
sometimes  upon  agreeing  verbally  to  take  a 
certain  number  of  shares  the  same  were  Is- 
sued. Some  of  the  stockholders  had  books 
In  which  to  note  subscriptions,  but  they 
wera  in  no  sense  such  subscription  books  as 
would  be  required  to  comply  with  all  legal 
formalities.  We  do  not  think  it  is  neces- 
sary, in  order  to  sustain  the  validity  of  Mr. 
Patterson's  claim,  to  rely  on  the  fact  that  a 
lawfully  constituted  board  of  directors,  by 
resolution  of  November  17,  1893,  expressly 
ratified  the  subscription,  for  we  have  a  suffi- 
cient ratification  of  It  by  the  company  with- 
out this.  This  resolution,  however,  shows 
that  a  legally  constituted  board  of  directors 
of  the  company  recognized  the  claim  of  Mr. 
Patterson,  and  that  there  Is  no  disposition 
on  the  part  of  either  Mr.  Patterson  or  the 
company  to  avoid  it 

"What  standing  in  this  case,  then,  have 
the  complainants,  who  are  seeking  to  nullify 
it?  They.  In  common  with  the  other  stock- 
holders, received  the  benefit  and  advantage 


of  this  subscription.  At  the  time  It  was 
made  and  In  effect  ratified  by  the  corpora- 
tion and  Its  stockholders,  none  of  tbe  com- 
plainants are  shown  to  have  offered  or  been 
willing  to  subscribe  for  this  stock.  No  rv 
quest  was  made  by  them  for  an  allotmem 
of  it  among  the  stockholders,  and  It  appears 
it  had  been  acquiesced  in  by  them  from  Oc- 
tober, 18»1,  utttU  the  19th  of  October,  ISe. 
a  period  of  upwards  of  two  years.  Under 
such  circumstances.  It  Is  too  late  for  them 
now  to  contend  that  this  stock  was  unlaw- 
fully disposed  of,  because  no  allotment  of  it 
was  made  among  the  stockholders.  If  tbe 
stockholders  were  at  any  time  entitled  to  aa 
allotment,  they  have  waived  such  ri^ht  by 
their  act,  and  their  acquiescence  In  and  rec- 
ognition of  Mr.  Patterson's  subscriptioa. 
But  it  seems  to  us  that  the  question  of 
whether  the  stock  should  have  been  allotted 
among  the  stockholders,  and  they  given  as 
opportunity  to  subscribe  for  It  In  proportloD 
to  the  shares  of  stock  held  by  tbem,  does  not 
in  any  way  affect  the  legality  of  the  sub- 
scription of  Mr.  Patterson,  and  really  does 
not  aiise  In  this  case-  There  is  nottiii%  in 
any  of  the  authorities  cited  by  counsel  wbich 
rules  that,  If  no  allotment  is  made  giving 
all  the  corporators  an  opportunity  to  sub- 
scribe for  untaken  stock,  the  subscripdoo 
of  any  shareholder  or  other  person  wonid 
be  Illegal.  They  hold  no  more  than  that  un- 
taken stock  Is  h^d  by  the  corporation  En 
trust  for  the  corporators,  and  must  be  dis- 
posed of  for  the  benefit  of  all;  that  It  can- 
not be  disposed  of  unequally  to  tbe  cor- 
porators, and,  if  so  disposed  of,  each  tx^r- 
porator  injured  may  have  his  action  agaiD^t 
the  corporation.  There  is  no  case  that  de- 
cides that  any  stockholder,  after  the  stork 
has  been  disposed  of,  even  if  done  by  tbe 
corporation  In  violation  of  the  rights  of  sucb 
stockholders,  has  any  remedy  in  equity  to  i 
compel  the  Issue  of  such  stock  to  him,  or  to 
have  the  subscription  of  the  one  wbo  snN 
scribed  to  this  stock  declared  Invalid.  If 
injured,  he  has  his  remedy  at  law  to  recov- 
er damages  for  such  injury.  But,  as  was 
said  In  Curry  t.  Scott  54  Pa.  St.  2T6,  It  is  a 
sufficient  answer  in  this  case  to  say  that 
there  Is  no  averment  in  the  bill  that,  at  tbe 
time  Patterson  subscribed  for  this  stock, 
the  complainants,  or  any  of  them,  oftered  lo 
take  or  were  willing  to  take  tbe  stock  at 
par.  or  that  it  would  have  sold  for  more. 
Without  such  averment  no  Injury  can  be 
shown  to  have  been  sustained  by  the  coid- 
plalnants.  For  the  reasons  given,  we  think 
the  master  did  not  err  in  finding  that  F.  G. 
Patterson  was  legally  entitled  to  this  six 
hundred  shares  of  stock. 

"It  follows,  therefore,  that  the  action  ot 
the  de  facto  board  of  directors  in  attemptlac 
to  cancel  the  certificates  of  stock  Isstied  to  Pat- 
terson, and  in  authorizing  an  allotment  of  this  I 
stock,  and  issuing  certificates  for  two  hun- 
dred and  eighty-seven  shares  of  It  was  file' 
gal.  The  subscription  of  Mr.  Patterson  left 
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bat  eleT«a  shares  of  the  authorized  capital 
stock  nn taken.  Bat  we  have  ao  doubt  of 
tbe  Ulegallt7  of  tbe  action  of  the  board  of 
directors  for  other  reaaooB.  This  board, 
which  has  been  termed  the  'lAogdou  Board,* 
was  not  a  legal  board  of  directors,  and,  as  a 
de  facto  board  of  directors.  It  needs  no  ar- 
Snment  to  show  that  they  could  pass  no 
resolution  which  could  afCect  the  Patterson 
stock,  for,  as  we  hold,  his  claim  thereto  was 
valid.  De  facto  officers  of  a  corporation  clear- 
ly bare  no  right  to  do  any  act  whereby  any 
stockholder  of  the  corporation  would  be 
prejudiced.  It  is  equally  clear  to  our  mind 
that  they  could  not  legally  issue  certificates 
for  this  two  hundred  and  eighty-seven 
shares  of  stock.  'Acts  of  officers  de  facto 
are  not  vallcl  when  such  acts  are  for  their 
own  ben^t,  because  they  cannot  take  ad- 
vantage of  their  own  want  of  title,  which 
they  must  be  cognisant  of.  It  is  only  where 
it  is  for  the  benefit  of  strangers  or  the  pub- 
lic, who  are  presumed  to  be  ignorant  of  such 
defects  of  title,  that  their  acts  are  good.' 
Commissioners  t.  McKlssan,  2  Kawle,  140. 
They  cannot  Invoke  the  aid  of  their  own 
acts  as  officers  de  facto  to  promote  their  own 
individual  Interests,  hence  the  allotment  of 
stock  by  the  complainants  to  themselves  was 
lllegai.  Invalid,  and  void,  even  If  they  had 
paid  for  it;  but  the  master  finds  as  a  fact 
that  there  was  no  value  given  for  the  stock 
allotted;  that  they  paid  for  It  merely  by  an 
exchange  of  checks.  In  our  Judgment  they 
are  neither  legally  nor  equitably  entitled  to 
this  stock,  and  we  have  no  hesitancy  In 
holding  that  the  certificates  for  these  two 
hundred  and  eighty-seven  shares  of  stock 
are  illegal  and  Invalid.  The  question  of  the 
rlf^ht  of  F.  G.  Patterson  to  sell  his  stock  to 
the  Pennsylvania  Railroad  Company,  or  to 
S.  M.  Prevost,  general  manager  of  said  com- 
pany, has  been  fully  discussed  by  the  master. 

"It  is  alleged  by  the  complainants  that 
some  of  the  leased  lines  of  the  Pennsylvania 
Itallroad  Company  are  parallel  and  compet- 
ing with  the  line  of  the  Altoona,  Clearfield 
&  Northern  Railroad  Company.  The  master 
has  found  that  they  were  not  jmi-allel  or 
competing,  and  we  think  he  was  fully  war- 
ranted by  the  evidence  in  so  finding.  We 
might  add  that  It  is  more  than  doubtful, 
however,  whether  this  issue  Is  properly 
raised  by  the  pleadings  in  this  case.  There 
Is  no  allegation  in  the  bill  that  any  of  the 
leased  lines  of  the  Pennsylvania  Railroad 
Company  are  parallel  or  competing  with  tbe 
said  Altoona,  Clearfield  &  Northern  Railroad. 
Neither  is  It  alleged  nor  shown  how  the 
complainants  can  be  Injured  by  the  trans- 
fer of  the  stock.  This  bill  being  filed  by 
private  parties,  we  can  only  consider  their 
individual  rights,  and  have  nothing  to  do 
■with  the  rights  of  the  public.  If  the  rights 
of  the  public  are  Invaded,  It  can  be  rem- 
edied only  by  a  bill  filed  by  the  attorney 
general  In  the  name  of  the  commonwealth. 

"FfMT  the  reasons  given,  and  others  that 
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might  be  given,  we  think  the  bill  of  the 
complainantfl  In  this  case  must  be  dismlBsed. 
The  only  remaining  question  Is  as  to  the 
form  of  the  decree  suggested  by  tbe  master. 
It  may  be  contended  that  as  no  relief  is 
prayed  for  by  the  bill  other  than  the  grant- 
ing of  an  Injunction,  and  as  no  cross  bill  has 
been  filed  by  tbe  defendants,  no  affirmative 
relief  can  be  given  the  defendants  other 
than  that  prayed  for  in  the  bill.  This  would 
seem  to  be  the  general  rule,  and  Is  so  laid 
down  in  Story,  Eq.  PI.  (10th  Ed.)  note  bo^ 
torn  of  page  352.  But  In  this  case,  In  view 
of  the  fact  that  It  appears  from  the  order 
of  court  made  at  the  time  the  master  was 
appointed,  and  from  the  testimony,  and  the 
manner  in  which  the  case  was  presented  by 
counsel  on  both  sides,  that  it  was  the  Inten- 
tion of  the  parties  to  determine  In  this  pro- 
ceeding the  title  of  P.  G.  Patterson  to  the 
six  hundred  shares  of  stock,  and  also  the 
legality  of  the  certificate*  for  the  two  hun- 
dred and  eighty -seven  shares  of  stock  al- 
lotted or  distributed  by  tlie  de  facto  board 
of  directors,  and  as  the  bill  and  answer 
squarely  raised  these  issues,  we  can  see  no 
harm  in  making  such  a  decree  as  will  settle 
these  questions  between  the  parties.  Under 
the  circumstances  In  this  case,  we  feel  that 
It  is  proper  that  we  should  decree  that  to  be 
done  which  we  find  clearly  ought  to  he  done 
to  prevent  further  litigation  and  to  effectu- 
ally accomplish  what  was  evidently  Intend- 
ed by  the  parties  in  this  case  to  be  accom- 
plished by  this  proceeding.  And  now,  to 
wit,  July  3,  1894,  this  case  came  on  to  be 
heard  upon  the  report  of  the  master  and  ex- 
ceptions thereto,  and  after  hearing  the  ar- 
gument of  counsel  for  tbe  respective  parties, 
and  thereupon,  upon  due  consideration  there- 
of, the  exceptions  are  dismissed,  and  the  re- 
port confirmed,  and  it  Is  ordered,  adjudged, 
and  decreed:  (1)  That  complainants'  bill  be 
dismissed,  with  costs.  (2)  That  the  treas- 
urer of  the  Altoona,  Clearfield  &  Northern 
Railroad  Company  be  and  Is  hereby  directed 
to  countersign  tbe  certificates  for  six  hun- 
dred shares  of  stock  Issued  by  F.  G.  Patter- 
son to  himself  on  February  23,  1893,  upon 
his  paying  into  the  treasury  of  the  company 
the  sum  of  thirty  thousand  dollars  (f^,000). 
being  the  par  value  of  said  six  hundred 
shares  of  stock;  or.  In  lieu  of  countersign- 
ing such  certificate,  another  to  be  issued 
countersigned,  and  delivered  to  F.  G.  Pat- 
terson for  six  hundred  shares,  upon  pay- 
ment by  him  of  the  said  sum  of  thirty 
thousand  dollars  to  the  treasurer  of  said 
comimny,— whereupon  the  title  In  F.  G. 
Patterson  shall  in  all  respects  and  for  all 
purposes  become  vested.  (3)  That  the  cer- 
tificates for  the  two  hundred  and  eighty- 
seven  shares  of  stock  allotted  or  distributed 
by  tbe  de  facto  board  of  directors  be  can- 
celed, and  the  holders  thereof  be  restrained 
from  assigning,  transferring,  or  otherwise 
disposing  of  such  shares  to  any  other  person 
or  persona  wbomsoeTer." 
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Following,  among  others,  are  Dlaintiera*  aa- 
slgnmentB  of  error:  "{to)  Tbe  court  erred  tn 
oretrultng  tbe  appellants*  exception  to  tbe 
master's  first  conclusion  of  law.  Tbe  excep- 
tion thereto  Is  as  follows:  Tbe  master  erred 
In  the  flrst  paragraph  In  his  conclustone  of 
law,  as  follows:  "That  tbe  action  of  the  stock- 
holders and  board  of  directors  of  tbe  A.,  G. 
&  N.  R.  R.  Co.  voting  an  Increase  of  Indebted- 
ness of  the  company,  and  directing  an  Issue 
of  the  bond  and  execution  of  tbe  mortgage 
for  ?GO,OOU,  with  a  knowledge  of  the  prevloiu 
subscription  of  F.  G.  Patterson  for  the  600 
shares  of  stock,  was  a  ratification  of  his  act, 
and  placed  in  him  tbe  title  for  such  stock, 
which  could  not  subsequently  he  questioned, 
and  this  whether,  at  tbe  time  of  subscribing, 
the  10  per  cent,  or  any  other  amount,  was 
paid  by  him,  or  not;  for  the  reastm  that 
there  never  was  any  subscription,  and  there 
could  not  be  any  ratification  of  that  of  which 
there  never  was  any  existence,  e^>eclally 
when  tbe  directors  and  stockboldem  bad  no 
knowledge  of  the  alleged  direction  to  note  a 
subscription,  and  no  sul>scriptIon  ever  being 
noted,  nor  any  money  paid  on  account  of 
same,  at  tbe  time  when  the  alleged  ratifica- 
tion took  place  as  stated  by  the  master." ' 
Tbe  rullug  of  the  court,  so  far  as  It  had  rela- 
tion to  thla  ruling  of  the  master  and  tbe  ex- 
ception. Is  as  follows:  'Where,  as  In  tbe  case 
In  band,  a  subscription  was  made  by  an  agent 
of  the  company  tbr  the  purpose  of  obtaining 
from  a  third  party  a  loan,  and  such  sub- 
sa'lption  was  recognized  by  tbe  stockboldors 
aud  directors  of  tbe  company,  who  accepted 
the  loan  with  a  knowledge  that  without  such 
subscription  tbe  loan  would  have  been  Invalid 
and  contrary  to  law,  can  It  be  said  that  ^- 
ther  party  under  such  drcnmstances  would 
be  permitted  to  doiy  the  validity  of  such  sub- 
scription, notwithstanding  all  the  requisites 
presa*lbed  had  not  been  compiled  with? 
Having  received  the  benefit  of  this  subscrip- 
tion, and  taken  advantage  of  It,  the  stockhold- 
ers and  directors  of  the  company  are  estop- 
ped from  denying  or  questioning^  it  Their 
acta.  If  sucb  acts  be  not  an  express  ratifica- 
tion of  the  subscription,  are  at  least  sucb  as 
to  have  that  effect  and  prevent  tbem  from 
now  qnestlDnlng  Its  validity  In  this  or  any 
other  proceeding.*  (16)  The  court  erred  in 
overruling  the  appellants'  exception  to  the 
master's  second  (wndusltm  of  law.  The  ex- 
ertion Is  as  follows:  VThe  master  erred  in  his 
second  conclusion:  **Tbat  It  became  the  duty 
of  Westley,  the  treasurer  of  tbe  company,  to 
accept  from  Patterson  ten  per  cent,  or  three 
thousand  dollars,  tendered  him  on  tbe  6tb  of 
January,  188U,  and  to  acc^t  a  check  tender- 
ed him  on  tbe  28d  of  February,  Ism,  and 
countersign  at  that  time  the  certificate  of 
stock  for  tbe  600  shares,  for  the  reason  that 
tbe  treasnrw  had  no  authority  to  do  any  such 
act  without  the  express  authority  of  the  board 
of  dlrectfws,  which  he  did  not  have.  Neither 
had  be  the  r^ht  or  power  thus  to  take  away 
the  vested  rights  of  tbe  stockholders  to  have 


and  to  take  their  pro  rata  share  in  said  stock 
without  notice  or  opportunity  to  sutacrlbe  for 
and  take  the  same."*  The  ruling  of  the 
court  having  relation  thereto  Is  as  follows: 
'No  request  was  made  by  tbem  for  an  allot- 
ment of  it  among  the  stockholders,  and  It  ap- 
pe&n  it  bad  been  acquiesced  In  by  tbem  from 
October,  1891,  until  the  19th  of  October,  l&C 
a  period  of  upwards  of  two  years.  Under 
sucb  circumstances,  It  is  too  late  for  tbem 
now  to  contend  that  this  stock  was  unlaw- 
fully disposed  of  because  no  allotment  of  It 
was  made  among  the  stockhold^s.  If  tbe 
stockholders  ■w&re  at  any  time  entitled  to  ao 
allotment  they  have  waived  mdi  right  bj 
their  acts  and  their  acquiescence  In  and  recog- 
nition of  Mr.  Patterson's  snbscriptlofL*  (li) 
Tbe  court  erred  In  overruling  the  appellantB' 
exception  to  tbe  master's  fourth  coDcloskm  of 
law.  The  exception  is  as  follows:  Hw  mas- 
ter erred  In  his  fourth  conclusion:  "nnt  tbe 
action  of  tbe  defendant  board  of  dlrectots  tn 
recognizing,  confirming,  and  ratifying  the 
subscription  of  F.  O.  Pattern  to  tbe  600 
shares  of  stock  placed  in  said  Fattoaon  a  ti- 
tle to  said  stock  which  could  not  be  qm- 
tloned  or  disturbed  upon  bis  paying  to  tbe 
treasurer  tbe  par  value  of  said  900  shares  of 
stock,  even  supposing  the  action  of  Oie  stock- 
holders of  the  company  In  voting  an  Incresae 
of  tbe  company's  Indebtedness,  and  Issnln^ 
of  the  bonds  and  execution  of  the  mortgage, 
was  not  a  ratification  of  the  priw  sabscrlptfoQ 
of  Mr.  Patterson.  Because  this  was  after  the 
287  shares  of  stock  bad  been  Issued  and  paid 
for,  and  after  the  service  of  the  InJimetiaD 
enjoining  and  restraining  the  board  from  tak- 
ing sucb  action  In  tbe  matter  of  the  000  sham 
of  stock."  *  The  ruling  of  the  ccmrt  la  as  fill- 
lows:  *We  do  not  think  It  to  neceasary.  bi 
order  to  sustain  the  validity  of  Mr.  Patter 
sou's  claim,  to  rely  on  the  fact  that  a  law- 
fully constituted  board  of  dlrecton  bj  reso- 
lution of  November  17,  1893,  expressly  rati- 
fied the  subscription,  for  we  have  a  satBfdent 
ratification  without  this.  Tbla  resolution, 
however,  shows  a  legally  constituted  tMaid 
of  directors  of  the  company  recognised  the 
claim  of  Mr.  Patterson,  and  that  there  Is  u 
disposition  oa  the  part  of  either  Mr;  Patter- 
son or  tbe  company  to  avoid  it'  (1^  The 
court  wred  In  overruling  tbe  appeUuts'  ex- 
ception to  the  master's  fifth  condnslon  of  law. 
The  exception  is  as  follows:  ^The  masta 
erred  in  his  fifth  conclusion,  la  Gondudioj 
"that  the  Cresson  &  Owlport  Railroad  and 
Pennsylvania  Railroad  is  not  a  competing 
line  with  the  Altoona,  CUearfield  &  Northera 
Railroad  between  Altoona  and  Fallen  ^mber 
nor  are  the  Tyrone  &  Clearfield  Railway  and 
the  Pennsylvania  Railroad  competlns  Unea 
with  the  Altotma  &  PhUlpsbur^  oonnectlar 
with  the  A.,  C.  &  N.  R.  R."  The  master  hi 
both  instances  has  based  his  condoitons  up- 
on partial  statements  of  tbe  plaintiffs*  gtoots 
and  claims,  and  severed  them  erroneously  so 
as  to  mislead  the  court'  The  mUnK  of  tbe 
court  is  as  follows:  *It  la  alleged  by  the  oon- 
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plalnants  that  some  of  the  leased  lines  of  the 
PeniuirlTania  Kailroad  Company  are  parallel 
and  competliig  lines  with  the  line  of  the 
Altoooa,  Clearfield  &  North«^  Railroad  Com- 
pany. The  master  has  found  that  they  are 
not  parallel  or  competing,  and  we  think  be 
tins  been  fully  warranted  by  the  evidence  lu 
BO  finding.'  (19)  The  court  erred  in  ovemil- 
lus  the  appellants*  exception  to  the  master's 
sixth  conclusion  of  law.  The  «ceptlon  la  as 
follows:  The  master  erred  In  his  sixth  con- 
clusion, tIz.:  "That  the  agreement  or  under- 
standing or  arrangement  between  F.  U.  rat- 
terson  and  the  Fennsylranla  Ballroad  Compa- 
ny, through  S.  M.  Prevost,  for  the  transfer 
or  assignment  of  the  €00  shares  of  stock,  or 
any  other  aha  res  of  stock,  to  the  PenusylTanIa 
Uallroad  Company,  Is  not  prohibited  by  the 
proTisions  of  the  constttDtlon,  Bor  any  other 
exlsthig  law,"— because  the  master's  conclu- 
sion is  wholly  based  upon  an  erroneous  find- 
log  of  fact,  not  warranted  by  any  testimony 
in  the  cause.'  The  ruling  of  the  court  Is  as 
follows:  'Neither  Is  It  alleged  nor  shown  bow 
the  complainants  can  be  Injured  by  the  tran»- 
Cer  of  the  stock.  This  blU  being  filed  by 
private  parties,  we  can  only  consider  their 
individual  rights,  and  have  nothing  to  do 
with  the  rights  of  the  public.  If  the  rights  of 
the  public  are  Invaded,  It  can  be  remedied 
only  by  a  blU  filed  by  the  attorney  geneml  in 
the  name  of  the  commonwealth.'  (20)  The 
court  erred  In  entering  Its  decree,  namely:  '(1) 
That  complainants'  bill  be  dismissed,  with 
costs.*  The  court  erred  in  that  portion  of  the 
opinion  whicdi  la  as  follows:  'The  complain- 
ants CMttend  that  this  subscription  is  void 
because  not  in  writing,  and  not  made  in  the 
manner  prescribed  by  law.  It  may  be  con- 
ceded, as  a  general  rule,  that  a  subscription 
for  stock  must.  In  order  to  bind  the  parties, 
be  made  In  the  prescribed  form,  and  must  be 
In  writing.  It  does  not  follow,  however,  that 
an  oral  subscription  may  not  under  certain 
fdrcomstances  be  binding.  Where,  aa  in  case 
in  hand,  a  aubscrlption  was  made  by  an  agent 
of  tbe  company  for  the  purpose  of  obtaining 
from  a  tblrd  party  a  loan,  and  such  subscrip- 
tion was  recognized  by  the  stockholders  and 
dlrectora  of  the  company,  who  accepted  the 
loan  with  a  knowledge  of  such  subscription, 
and  presumably  with  a  knowledge  that  with- 
out BUdb  Bubscriptiou  the  loan  wonid  have 
been  Invalid  and  contrary  to  law,  can  It  be 
said  that  either  party,  under  such  circum- 
stances, would  be  permitted  to  deny  tbe  va- 
lidity of  such  subscription,  notwithstanding 
all  the  requisites  prescribed  had  not  been 
complied  with?  Having  received  the  benefit 
of  the  subscription,  and  taken  advantage  of 
It,  the  stockholders  and  directors  of  the  com- 
IMiny  are  estopped  from  denying  or  question- 
Ins  it.  Their  notes,  if  not  such  as  to  be  an  ex- 
press mtlfication  of  the  sutMBcription,  are  at  least 
such  as  to  have  that  effect,  and  prevent  them 
from  DOW  qneetloning  Its  validity  la  this  or 
any  otlwr  proceeding.'  (21)  Tbe  court  erred  In 
that  portkm  of  tbe  tq^inioa  which  la  aa  fol- 


lows: 'We  do  not  think  It  la  necessary.  In 
order  to  sustain  the  validity  of  Mr.  Patter- 
son's claim,  to  rely  on  the  fact  that  a  lawfully 
constituted  board  of  directors,  by  resolution 
of  November  17,  1893,  expreffily  ratified  the 
subscription,  for  we  have  a  euffldent  ratifi- 
cation of  It  by  the  company  wttbout  this. 
This  resolution,  however,  shows  that  a  legally 
constituted  board  of  directors  of  the  company 
recognised  the  claim  of  Mr.  Patterson,  and 
that  there  is  no  dlsposltiim  on  part  of  either 
Mr.  Patterson  or  the  company  to  avoid  It. 
What  standing  In  this  case,  then,  have  the 
oomplainantSk  who  are  seeking  to  nullify  it? 
They,  in  common  with  the  other  stockholders, 
received  the  ben^t  and  advantage  of  the  sub- 
scription at  the  time  It  was  made^  and  In 
effect  ratified  by  the  corporation  and  ita  stock- 
headers.  None  of  the  complainants  are  shown 
to  liave  offered  or  been  willing  to  subscribe 
for  this  stock.  No  request  was  made  by  them 
tor  an  allotment  of  It  among  the  stockh<ddera, 
and  It  appears  to  have  been  acquiesced  lu  by 
them  from  October,  1891.  untU  the  19tb  of 
October,  1893,  a  period  of  upwards  of  two 
years.'  (22)  The  court  erred  in  that  portion 
of  the  opinion  which  is  as  follows:  'It  follows, 
therefore,  that  the  action  of  the  de  facto  board 
of  directors  In  attempting  to  cancel  the  certifi- 
cate of  stock  Issued  to  Patterson,  and  In  au- 
thorizing an  allotment  of  this  stock,  and  Issu- 
ing certificates  for  two  hundred  and  eighty- 
seven  shares  of  It,  was  illegal.'  (23)  The 
court  erred  In  that  i>ortIon  of  the  opinion 
which  Is  as  follows:  The  question  of  the 
right  of  Mr.  Patterson  to  sell  this  stock  to  the 
Pennsylvania  Railroad  Company,  or  S.  M. 
Prevost,  general  manager  of  said  company, 
has  t>een  fully  discussed  by  the  master.  It  Is 
alleged  by  the  complainants  that  some  of  the 
leased  lines  of  the  Pennsylvania  Railroad 
Company  are  parallel  and  competing  with  the 
line  of  the  Altoona,  Clearfield  &  Northern 
RalbYWd  Company.  Tbe  master  has  found 
that  they  were  not  parallel  or  competing,  and 
we  think  he  was  fully  warranted  by  the  evi- 
dence In  so  finding.'  (24)  The  court  erred 
In  enterln'g  Its  decree,  namely:  'That  tbe 
treasurer  of  the  Altoona,  Clearfield  &  North- 
ern Railroad  Company  be  and  Is  hereby  di- 
rected to  countersign  the  certificate  for  six 
hundred  sliar»  of  stock  issued  to  F.  Q.  Pat- 
terson to  himself  on  February  23,  IStKJ,  ui>od 
his  paying  Into  the  treasury  of  the  company 
the  sum  of  thirty  thousand  dollars  (^,000), 
being  the  par  value  of  said  six  hundred  shares 
of  stock;  or,  In  lieu  of  countersigning  such 
certificate,  another  to  be  Issued,  countersign- 
ed, and  delivered  to  F.  6.  Patterson  for  six 
hundred  shares,  upon  payment  by  him  of  the 
said  sum  of  thirty  thousand  dollars  to  the 
treasurer  of  said  company,— whereupon  the 
title  in  F.  G.  Patterson  shall  In  all  respects 
and  for  all  parp<»es  become  vetted.'  (25) 
The  court  erred  In  entering  its  decree,  name- 
ly: 'That  the  certificate  for  tbe  two  hundred 
and  ^hty-seren  ataares  of  stock  allotted  or 
distributed  by  tbe  de  facto  board  of  directors 
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be  canceled,  and  tbe  holder  thereof  be  re- 
strained from  asai^fng,  transferring,  or  oth- 
erwise dlspoaiog  of  such  b hares  to  any  other 
person  or  persons  whomsoerer.' " 

H.  M.  Baldilge  and  David  L.  Kreba,  for  ap- 
pellants. F.  G.  Patterson,  Tbos.  H.  Oreery, 
and  Daniel  J.  Meff,  for  appellees. 

PER  CURIAM.  A  Careful  ccmatdwathn  ot 
this  record  has  led  ns  to  the  coDclaskNi  that 
there  Is  no  substantial  ecior  In  the  flndlngs  of 
the  material  tacts,  w  In  the  conelnrions 
drawn  therefrom.  There  does  not  appear  to 
be  anything  In  either  of  Uie  qnestlws  1n- 
volrod  that  requires  otho'  or  farther  consid- 
eration than  la  given  thereto  In  the  (q;dnlon  of 
the  learned  preeldait  of  the  Twen^-Nlnth  Ju- 
dicial district,  who  vecfally  presided  at  the 
hearing.  The  only  modification  of  the  decree 
that  suggests  Itself  to  as  as  proper  ts  the  ad- 
dition to  the  second  parapra^  thereof  of  the 
ff^owlng  words,  viz.:  "Provided,  tiiat  the 
said  sum  of  930,000  shall  be  paid  wttUn  aO 
days  fttun  the  date  of  our  decree."  As  tinis 
modified,  the  decree  ot  Uie  court  bdow  Is 
attlrmed  on  said  oplnloD,  and  the  appeal  Is 
dismissed,  wHh  costs  to  be  paid  by  the  appel- 
lants. 


In  re  SANDCfROPT. 
(Sniureme  Court  of  FenoBylvania.  May  6, 1895.) 

ItiqUOR  LlCBNIB. 

The  fact  that  there  was  no  remonstrance 
a^inst  the  grantinK  of  a  Uqaor  license,  and  no 
eridence  given  against  the  applicant,  does  not 
juatify  an  aasnmption  that  the  court  acted  arbi- 
trarily in  refnsinK  the  license,  or  that  fte  reason 
assigned  for  the  refusal — that  there  was  no  neeei- 
sltr  for  the  house  to  be  liceosed— did  not  In  fact 
exist 

AKieal  ftom  court  of  quarter  sessions,  Cen- 
tre county. 

In  the  matter  of  the  application  of  Jacob 
Sandcroft  for  a  ret&ll  liquor  license.  From 
an  ord^  denying  the  antllcatlon,  the  a^Ucant 
appeals.  Affirmed. 

In  this  case  the  appellant  came  Into  court 
with  a  propM*  petition,  fully  signed  and  execut- 
ed, with  a  bond  having  proper  sureties  there- 
on, and  his  petition  was  accompanied  with  a 
certificate,  signed  by  23  citizens  of  his  towu- 
Bhip,  certifying  to  his  good  moral  character, 
and  asking  that  a  license  be  issued  to  blm. 
There  was  no  remonstrance  whatever  In  the 
court  below,  and  no  evidence  whatever  against 
bim. 

George  W.  Zeigler  and  Wilbur  F.  Boeder, 
for  appellant. 

PER  CURIAM.  It  is  conceded  that  appel- 
lant's application  for  a  retail  liquor  license 
was  heard,  omsldered,  and  refused  by  the 
court  for  the  reason  "that  there  Is  no  necessity 
for  the  house  to  be  licensed."  The  fact  of  the 
refusal  and  the  reason  therefor,  above  quoted, 


are  both  recited  in  the  assignment  of  error. 
In  the  absence  of  anything  on  the  record  lo 
Justify  us  In  80  doing,  we  have  no  right  to  as- 
sume that  the  court  acted  arbitrarily,  or  that 
the  reason  assigned  for  Its  action  in  lefusnt; 
appelhint  a  license  had  no  existence  hi  ttA 
Decree  affirmed,  and  appeal  dismissed,  with 
costs  to  be  paid  by  appellant 


In  le  OPENXNG  OF  PRINGUS  ST.  IN 
KINGSTON  BOROUGH. 

(Sapreme  Conrt  of  Pennsylvania.    April  29, 
1805.) 

Opbhino  ov  STBsna— LiABOimas  <»  Bomood. 

The  confirmation  of  a  viewer's  report  n~ 
citing  that  the  damages  would  be  in  a  cottio 
amoant  ff  a  certain  portion  of  a  proposed  street 
were  opened,  and  that  the  abntting  lot  owner* 
would  not  be  benefited,  and  that  tlie  bwwdi 
would  not  be  benefited  by  the  opening,  and  tki 
It  would  therefore  be  aojust  to  aanen  the  boc- 
ongb  property  owners  to  pay  ttie  damages,  dot* 
not  constitnte  a  decree  for  the  psynMSt  by  tbr 
borough  of  the  amount  mentioned  as  dami|ei,<a 
which  execution  process  conld  issue. 

Appeal  tnm  ootnt  of  qaartv  sesdona,  Ln- 
leme  county. 

In  the  matter  of  the  opoilng  of  Viivpe 
street  In  Kingston  boroogh.  From  a  decree 
awarding  a  mandamus  «cecn1iOD  against  ttie  | 
borough  for  damages,  the  borooi^  appeili. 
Reversed. 

Appellant's  asidgnmaits  of  error  are  as  fol- 
lows, to  wit:  "The  court  erred  (1)  in  ittof- 
Ing  to  strike  off  the  confinnaUon  of  the  re- 
port of  vlewert;  (2)  In  finding  that  the  petl- 
tioners  were  the  parties  entitled  to  avai!  ; 
themselves  of  this  record;  (3)  in  finding  iMi 
the  viewers  Intended  to  award  damages 
the  land  of  Tbos.  Pringle  heirs  alone;  i4* 
in  finding  that  the  retort  of  viewers  w 
eqidvalent  to  a  Judgment  In  favor  of  the 
Pringle  belrs,  and  against  the  boroufA;  i'>' 
In  finding  that  the  draft  attached  to  it  sup- 
plied the  defects  of  the  report;  (6)  In  award- 
ing mandamus  execution  upon  the  Judgmeni 
(if  a  valid  Judgment)  more  than  twentr-one 
years  after  Its  entry  without  evidence  iba" 
it  remained  nnpaid;  (7)  In  allowing  Interefl 
on  the  award;  (8)  In  allowing  interest  witb^ 
out  any  offset  gainst  the  Pringle  heirs,  wbc 
have  remained  for  over  twenty-one  year*  In 
possession  of  the  premises,  and  have  during! 
all  that  time  received  the  rents  and  prvOt  i 
thereof;  (9)  the  record  shows  no  Jodgment  in 
fkvor  of  the  petittoners." 

Thos.  H.  Atlierton,  for  appellant  Wheat- 
on.  Darling  &  Woodward,  for  apneflees. 

STERRETT,  C.  J.  The  vice  of  this  decree 
awarding  a  mandamns  against  the  boronf^' 
appellant  is  that  there  was  no  Judgment,  or 
decree  In  the  nature  of  a  Judgment,  or  us 
definitely  ascertained  indebtedness  of  tte 
borough  to  the  appellees,  or  either  of  tb«ii. 
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on  witlcb  maj  execution  process  conid  by 
any  possildllty  Issue.  It  was  a  mistake  to 
assume  that  tbe  eonflnnatlcm  of  tlie  report 
of  tbe  Ttewen  fat  Jannair.  187S.  was  In  ef- 
fect a  decree  for  the  payment  of  money  by 
tbe  borough  to  the  sppelleea,  or  to  any  other 
person,  because  tbe  Tiewen  n^tber  assessed, 
nor  Intended  to  assess,  any  sum  or  sums  of 
money  aa  damages  against  the  borough  in 
favor  of  anybody.  That  clearly  and  con- 
clnsiTely  appeai-s  by  their  report  After  set- 
ting foith  therein  that.  *in  opening  said  Priu- 
gle  street,  banning  at  Main  street,  and  run- 
ning up  to  the  Prlngle  House,  we  find  that 
no  person  would  sustain  damages  exceeding 
the  advantages,  the  said  street  being  opened 
nearly  all  tbe  way  between  these  two 
points,"  the  viewers  proceed  to  say:  "In  our 
opinion  the  damages  would  be  $750  by  the 
opening  of  the  street  from  the  southeasterly 
Bide  of  said  Pringle  House  to  the  creek;  and 
la  our  opinion  the  Individuals  owning  lots 
and  land  along  the  line  of  said  street  would 
not  be  benefited  by  the  opening  or  extending 
of  the  said  street  from  the  southeasterly 
side  of  said  Frlngle  House  to  the  creek;  and 
it  Is  also  our  opinion  that  the  borough  would 
not  be  benefited  by  the  opening  of  said  street 
between  the  last  two  points  named.  There- 
fore, we  hereby  report  that  it  would  be  bur- 
densome, wrong,  and  unjust  to  assess  the 
lot  owners  or  the  borough  with  advantages 
sufficient  to  pay  the  damages  that  would  be 
caused  by  the  opening j>f  said  street  from  the 
southeasterly  aide  of  the  Pringle  House  to 
the  creek."'  In  other  words,  while  they  ex- 
press their  opinion  that  the  damages  caused 
by  the  opening  of  the  northwesterly  portion 
of  the  sti-eet  would  be  $750,  they  not  only 
oiuit  to  specify  how  much  thereof  should  be 
paid  to  the  respective  owuei's  of  property 
abutting  Ihn^on,  but  they  decline  to  assess 
tbe  same  against  the  borough,  or  against 
other  property  ownera,  in  the  form  of  special 
benefits,  and  distinctly  give  their  reasons 
therefor.  While  the  report  is  clearly  not  a 
proper  execution  of  the  order  Issued  to  tbe 
viewers,  and  perhaps  ought  to  have  been  set 
aside,  or  recommitted  to  them,  the  court  and 
all  parties  concerned  appear  to  hare  acqui- 
esced in  the  action  and  suggestions  of  the 
viewers,  and  thenceforth,  for  over  20  years, 
treated  the  proceeding  as  an  opening  and 
settlement  of  damages  merely  of  the  south- 
easterly portion  of  the  street,  from  Main 
street  to  the  Prtngie  House,  and  a  temporary 
almndonment  of  proceedings  as  to  the  north- 
westerly portion  of  the  street.  But,  however 
that  may  be,  it  is  very  clear  that  there  is 
nothing  In  the  report  of  the  viewers,  or  In 
the  confirmation  thereof  by  the  court,  to  sua- 
taifi  the  mandamus.  It  follows  from  what 
has  been  said  that  the  learned  court  erred  in 
awarding  the  mandamus,  and  all  tbe  assign- 
ments of  error,  except  the  first,  should  be 
sustained.  Decree  reversed  and  petition  dis- 
missed, with  costs  to  be  paid  by  tbe  appel- 
lees. 


COXSHOHOCEEN  TUBB  00.  v.  IRON 
CAR  BQUIPMBNT  CO.  (HARRIS 
et  aL,  Oanilshee^. 
(Supreme  Conrt  of  Pomsylvania.  i^ril  29, 
1896.) 

OiaMissMBNT— Akswbk  or  Gabhuhbsb— Taiu. 

b;  Junx. 

Where  there  Is  material  question  as  to 
whom  funds  in  the  bands  of  gamisbees  belong, 
and  it  is  so  set  out  in  the  answers  of  such  gar- 
nishees, a  rule  for  judgment  should  be  dis- 
charged, and  the  title  to  the  said  funds  deter- 
mined by  an  Issue  tried  before  a  juty. 

Appeal  from  court  of  common  pleas,  FhUa- 
delphla  county. 

Action  by  tbe  Constaolwcken  Tube  Com- 
pany against  the  Iron  Oar  Bqulpment  Com- 
pany, defendant  and  Joseph  8.  Harris  and 
others,  recelyers,  garnishees.  Appeal  by  the 
gamisbees  from  a  Judgment  s^talnst  them. 
Reversed. 

John  G.  Lamb,  for  appellants.  Henry  U. 
Tracy,  for  applies.  * 

WILUAMS,  J.  The  appdiaate  an  gap- 
nlsliees  In  a  foreign  attachment,  against 
whom  a  Judgment  has  been  entewad  "for 
amount  admitted."  The  question  to  be  now 
decided  is  whether  tbe  answers  suppcHt  tbe 
Judgment  Looking  at  the  answers  and  the 
seven!  amendments  as  tbey  stood  -when  tbe 
Judgment  was  entered,  their  formidable  pro- 
portions may  be  reduced  to  three  Ivlef  state- 
ments: First,  tbe  receivera  <^  the  Phlladel- 
pUa  &  Reading  Railroad  bad  purchased  rail- 
road supplies  that  were  unpaid  for  to  tbe 
amount  of  N>935.65,  by  orders  sent  to 
the  defendant,  and  filled  apparentiy  by 
It;  second,  that  tbey  are  informed  by  tbe 
counsel  of  a  company  known  as  tbe  "Rail- 
road Iflqulpment  Company"  that  these  ordors 
were  In  fact  filled  by  that  company,  and  not 
by  tbe  defendant,  and  that  the  money  due 
for  said  materials  b^ngs  to,  imd  is  claimed 
by,  tbe  Railroad  Equipment  Company,  and 
doM  not  belong  to  tbe  defendant;  third, 
ttiat  the  receivers  were  appointed  as  such 
by  the  circuit  court  of  tbe  United  Statra  ft>r 
the  Eastern  district  of  Pennsylvania,  and 
that  they  are  advised  by  counsel  that  the 
amount  due  by  them  for  materials  "cannot 
be  the  subject  of  attachment  In  this  pro- 
ceeding." Tbe  answers  admitted  an  lndeb^ 
ednesa  for  materialii.  and  set  up  two  reasons 
why  judgment  should  not  go  against  the  gar- 
nishees in  this  attachmoit  proceeding.  The 
first  of  these,  wbicb  set  out  the  claim  of  the 
Railroad  Equipment  Company  to  have  filled 
the  orders  made  by  the  receivers,  and  to  be 
entitled  to  the  money  due  therefor,  was  a 
sufficient  reason  for  refusing  the  Judgment 
It  was  not  incumbent  on  tbe  garnishees  to 
show  that  the  claimant  had  a  good  title  to 
the  money.  They  were  stakeholders  merely, 
and  were  not  bound  to  determine  at  their 
peril  to  whom  the  money  in  their  hands 
should  be  paid.  Bank  v.  Gross,  50  Pa.  St. 
2m.   The  answers  of  a  garnishee  are  not 
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to  b«  eonstnied  with  tbe  nme  strletnen  as 
an  affidavit  of  defense,  and  Jndgment  will 
not  be  entered  on  answen,  unlets  the  an- 
Bwen  do  by  fair  interpretation  admit  an  In- 
debtedness due  to  the  defendant  for  some 
speclQc  amount,  or,  at  least,  for  a  sum  suffl- 
tAait  to  corer  tbe  plaintiff's  demand.  Bank 
T.  Meyer,  69  Pa.  8GL  A  garnishee  is  entitled 
to  ihB  protection  of  the  court,  and  a  Judg- 
ment should  not  be  rendered  against  him 
where  there  is  doubt  as  to  the  defendant's 
title  to  the  fund  attached.  Blddle  t.  BanlE, 
41  Leg.  Int.  IS.  In  such  cases,  tbe  rule  for 
judgnient  should  be  discharged,  and  the  title 
to  the  fund  determined  by  an  Issue  tried 
before  a  Jury,  'ihe  second  reason  was  not 
sufficient,  as  It  was  stated  by  the  gamlsbeefl. 
They  alleged  no  reason  tor  tiiinldng  that  the 
Judgment  of  the  state  court  would  not  af- 
toTd  them  a  sufficient  Toucber,  upon  the  cir- 
cumstances of  this  casa  Th^  did  not  so 
much  as  express  a  fear  upon  that  subject 
They  simply  set  up  the  advlee  of  counsti 
that  the  debt  due  by  them  "cannot  be  sut>- 
Ject  to  attachment  In  this  proceeding."  We 
think  it  can  be,  but  whether  Judgment 
should  be  rendered  in  any  given  case  must 
depend  upon  circumstances.  The  accounts 
of  the  recovers  must  be  settled  in  the  court 
which  appointed  them,  and  if  the  transae* 
tlon  out  of  whtcb  tbe  indebtedness  grew  was 
such  as  tbBt  court  could  not  approve,  or  the 
payment  of  the  money  attadwd  would  be  a 
withdrawal  ot  It  from  the  proper  purposes 
of  the  trust  created  by  the  appointment, 
then,  in  any  sndi  case,  upon  the  suggestion 
of  tbe  receivers,  tbe  state  court  would  sus- 
pend the  proceedings  until  the  cmsent  of  tbe 
proper  court  could  be  asked  and  obtained. 
Since  the  act  of  congress  of  1888,  we  thli^ 
an  attachment  may  Issue  against  a  receiver 
as  garnlAhee,  but,  if  it  becomes  necessary 
for  his  protection  to  withbt^d  Judgment  un- 
til the  opinion  of  tbe  proper  tTnlted  States 
court  can  be  taken  upon  the  propriety  of  the 
payment  to  the  attaching  creditor,  this 
shoidd  be  dbne.  In  this  case  we  put  our 
revenal  of  tbe  Judgment  wholly  upon  tbe 
other  ground.  The  Judgment  appealed  from 
is  now  reversed,  and  tbe  record  rconltted, 
with  instmctlonB  to  the  court  b^ow  to  die* 
charge  the  rule  for  Judgrasit  against  the 
garnishees,  and  proceed  to  determine  tbe 
right  of  the  claimant  the  Railroad  Equip- 
ment Company,  to  tbe  fund  attached  by  an 
Issue  to  be  tried  before  a  Jury. 


PORT  T.  HUNTINGDON  &  B.  T,  R.  CO. 
(Sapreme  Oonrt  of  PemMylvanla.  May  6, 1895.) 
RiiuiOAS  CoMPA!TiES  —  CnxsTRrcTiox  or  TttXOK 

— BOILDIHS  CaUSBWATS— DAHAOBtl. 

1.  The  causeway  contemplated  by  Act  1849, 
I  12,  to  be  bailt  1)7  a  railroad  company  to  «Dr 
able  a  person  through  whose  laud  ita  railroad 
passes  to  cross  its  tracks,  Is  a  way  for  travel  on, 
over,  or  under  the  tracks,  according  to  tbe  lay 


of  the  land  where  It  Is  buflt.  and  la  Intended 
Boletr  to  connect  the  parts  of  one  tract  serwcd 
by  the  railroad,  and  owned  by  soch  persoB,  to 
that  access  may  be  bad  from  one  part  to  tbe 
other,  and  not  elsewhere. 

2.  Slattera  considered  by  a  jury  of  view  In 
aBBessing  damages  for  tbe  taking  of  land  by  a 
railroad  company,  pnrauant  to  Act  1849,  I  11, 
cannot  be  reconuoered  In  awnwriTig  tbe  damasa 
recoverable  for  failure  of  a  railroad  company  to 
connect  by  a  causeway  tbe  parts  of  one  ttaet  gf 
land  severed  by  its  niiid,  as  teqtdred  by  aeecioa 
12  of  said  act. 

3.  The  measure  of  damages  recoverable  for 
failure  to  bnlld  tbe  causeway  required  by  Act 
1S48.  I  12,  to  be  bailt  by  a  railroad  oompany  t» 
enable  a  person  through  whose  land  its  road 
paettes  to  cross  the  tracks,  Is  the  ioconvenieace 
snfTered  hy  the  landowner  In  the  enJoTment  of 
his  premises. 

Appeal  from  court  of  common  pleaa.  Hont- 
Ingdoa  county;  O.  O.  Fnrst,  Jad^e. 

Proceeding  by  Oooi^  A.  Port  against  tte 
Huntingdon  &  Broad  Top  Railroad  Com- 
pany to  recover  damages  for  defendant's  fafl- 
mre  to  build  a  causeway  over  its  road  on  pUIn- 
tilTs  land.  There  -wkb  a  verdict  for  pialntor 
for  $425,  and  from  the  Judgment  rendered 
thereon  defendant  appeals.  Affirmed. 

Tbe  opinion  of  the  lower  court  (Fntat  P.  J.) 
is  as  follows: 

"Tbe  verdict  In  this  case  Is  so  reasimable  HmX 
It  seems  to  us  to  be  a  very  fair  adjustment 
of  tbe  case,  and  It  ougtat  not  to  be  disturbed, 
exc^  for  manifest  error.  Upon  the  trial  of 
this  case,  we  reserved  two  quesUmu  ot  law,- 
the  first,  tn  answer  to  plahitlff s  secend  ptdot; 
and  tbe  second,  in  answer  to  the  same  point 
and  to  defendant's  ninth  and  thirteenth  pobts. 
We  also  reserved  the  question  wheOKr.  under 
the  evidence,  the  plalntUf  was  entitled  to  re- 
cover. Plahitlff's  second  point  and  defend- 
ant's thlrfeenth  point  relate  solely  to  llie  qnw- 
tlon  whether  tbe  twelfth  sectltm  of  tbt  BtS- 
road  Act  of  1819  contemplates  a  causeway  mt- 
der  the  railroad.  We  affirmed  ptaintUTs 
point,  reserving  tbe  question,  as  stated,  for 
furtber  considemtlon.  We  are  of  opinion  that 
the  diaracter  of  the  causeway  must  be  dete^ 
mined  by  the  location  of  tbe  railroad,  wb«e 
tbe  necessity  requires  the  cnuseway  to  be  con- 
structed. If  the  railroad  Is  bidit  at  grade,  i 
causeway  can  be  buOt  at  grade.  If  the  raO- 
road  Is  elevated,  as  by  a  heavy  fill,  it  Is  dear 
that  tbe  cheapest  and  best  causeway  wodld  be 
under  the  railroad.  If  the  railroad  is  d^Fen- 
ed,  then  an  overhead  crossing  would  Ik 
pr*^r.  So  that  tbe  conditions  of  tbe  ground 
must  be  considered,  as  to  whether  the  cause- 
way shall  be  overhead,  under,  or  at  grade. 
The  ninth  point  we  affirm.  Tbe  cansewar  b 
Intended  to  connect  the  sevc9«d  parts  of  tbe 
tract,  so  that  access  may  be  had  from  tbe  one 
part  to  the  other  on  pialntHTs  own  land,  and 
not  elsewhere,  ^le  question  wbedier  It  was 
practicable  to  buUd  one  so  as  to  connect  Oie 
triangle  with  the  main  lot  was  left  to  the 
Jury.  Tbe  Jury  found  that  It  was.  Tbe  last 
question  Is  predicated  upon  tbe  testimony  irf 
the  plaintiff  aIone,~wbetber,  under  bis  testl-  | 
money,  a  recovery  can  be  had,  etc  IWs  b 
the  question  upon  which  our  mtad  Is  not  dear. 
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If  wbat  plftlzitUt  ttttUttd  on  tbe  stand  has  to 
be  considered  as  ftct,  and  not  opinion,  we 
wtmld  be  compelled  to  h<dd  tbat  he,  by  his 
own  tesUmony,  defeats  Us  case.  But,  upon 
a  carefnl  Radius  of  Us  testimony,  we  are  In- 
cdlned  to  the  view  tbat  tbe  greater  part  of  his 
evidence  on  tUs  branch  of  the  case  Is  matter 
of  opinion  oidy,  Influenced  by  tbe  fact  tbat 
plaintiff's  prtfevsnce  was  to  hava  a  causeway 
over  the  lands  of  defendant,  rather  than  over 
bis  own.  Tbe  chazacter  of  the  petlttoa  for 
▼lewen  rnthw  leaves  such  Impression  on  the 
mind.  We,  however,  differed  from  counsel 
upon  this  view  of  tiw  law;  and  we  bdd  on 
the  trial,  and  still  hold,  that  the  causeway  is 
intended  to  be  rather  an  internal  Improvement 
or  arrangemmt,  so  as  to  afford  the  means  of 
setting  from  tbe  one  part  of  tbe  land  to  the 
other,  and  It  does  not  comprehend  a  means  of 
getting  off  tbe  jnemlses,  to  market,  etc. 
While  the  plaintiff  did  express  his  opinion 
strongly  cat  the  subject  ai  tiie  location  of  the 
causeway,  defoidant  called  a  witness  (John  Zi. 
Isenbcrg)  who  testified  tbat  It  was  practicable 
to  construct  the  causeway  on  tbe  premises; 
that  at  the  abutment  a  passageway  could  be 
made  under  the  roadbed.  When  we  remem- 
ber that  this  portion  of  plain  tUTs  lot  is  spanned 
by  an  Iron  bridge  from  six  feet  blgb  and  in- 
wards, and  that  there  are  open  spaces  between 
tbe  bents.  It  Is  not  dlfficidt  to  find  that  an  un- 
derway can  be  made  ao  as  to  cross  ttie  road. 

"We  are  satisfied  that  we  directed  the  Jury 
properly  upon  the  subject  of  damages,  and 
the  difference  Is  tbe  damages  under  tbe  elev- 
enth  and  twelfth  sectlmis  of  tbe  acti  Tbe 
fixed  mle  for  tbe  assessment  of  damages  Inci- 
dent to  the  taking  of  land  for  the  Iocati<m  and 
construction  of  a  railroad,  under  the  right  of 
eminent  domain,  vested  In  the  corporation,  Is 
well  defined  in  tbe  eleventh  section  of  the  act 
of  1849  (General  BaUroad  Law),  and  in  many 
decisions  of  the  supreme  court  Tbe  rule  as 
announced  in  Navlgatlui  Co.  v.  Thobum,  7 
Serg.  A  B.  411,  has  been  followed  down  to 
tbe  latest  caa&  That  rule  Is:  The  value  of 
the  peopeety,  as  a  whole;  Immediately  before 
Oie  injury,  or  tbe  construction  of  the  railroad; 
Its  value  Immediately  after  the  constrocUon, 
aa  affected  by  It   Tbe  difference.  If  any,  is 


,  1  Act  1849.  §  12,  prOTides:  •  •  And  for 
the  accoiDiDodati'on  of  all  persons  owning  or  pos- 
sessing land  through  which  the  said  railroad 
may  pass,  it  shall  be  tbe  duty  of  lald  companj' 
to  make  or  cause  to  be  made,  a  good  and  suffi- 
cient canaeway  or  causeways,  wbeoeTer  the 
same  may  be  necessary  to  enable  the  occupant 
or  occupants  of  said  land  to  cross  or  pass  over 
the  same  with  wagons,  carta  and  Imidements  of 
husbandry,  as  occasion  may  require;  and  tbe 
said  causeway  or  causeways,  when  so  made, 
shall  be  maintained  and  kept  In  good  repair  by 
the  said  company;  and  if  tbe  said  company  shall 
neglect  or  refuse  on  request  to  make  such  cause- 
way or  causeways,  or  when  made  to  keep  the 
same  in  good  order,  the  said  company  shall  bo 
liable  to  pay  any  person  aggrieTed  thereby  all 
•damages  sustained  by  sndi  person  In  conse- 
quence of  snch  neglect  or  refusal,  such  damages 
to  be  assessed  and  ascertained  in  the  same  man- 
ner as  proTlded  in  the  lost  section  for  the  assess- 
ment of  damages.  *  *  *" 


the  true  measure  of  damages.  Any  burden 
cast  upon  tbe  land,  by  tbe  constnictlflai  of 
the  railroad,  which  detmcts  from  its  value,  la 
to  be  considered  by  the  Jury  In  estimating 
the  damages.  Tbe  way  in  which  the  tail- 
road  cuts  tbe  tract  or  lot,  as  diagonally,  1^ 
a  curve,  or  otherwise;  the  Inamvailent  shape 
In  whldi  tbe  remaining  part  Is  left;  tbe  depth 
<a  excaTatltms,  or  bdght  of  «nbanfcments; 
the  obstruction  or  &xtiTe  Interruption  of  access 
to  puUlc  or  iKlvate  ways;  the  division  of  the 
tract  or  lot  into  different  parts,  so  tbat  persons 
or  cattle  cannot  pass  from  one  to  the  other, 
or,  if  at  all,  only  wltb  greater  or  less  difficulty 
and  danger,  etc,— are  all  pn^ier  subjects,  mat- 
ters, and  things  to  be  conddered  by  the  jury 
of  view  In  assesslns  tbe  damagea;  and  tbeaa 
are  to  be  considered  once  for  all,  under  tbe 
eleventh  section  of  the  act,  and,  having  been 
so  considered,  they  are  not  the  subject  of  con- 
sideration  again  in  the  present  proceeding. 
Pierce,  B.  B.  pp,  210,  211;  Navlgatkm  Go.  v. 
Fair,  4  Watts  ft  B.  862;  Searie  v.  Ballroad 
Oo.,  88  Fa.  St  57;  Patten  v.  BaUroad  Oo.,  Id. 
429;  Watson  v.  BaUnad  Co.,  87  Fa.  St  469; 
Balboad  Oo.  v.  Hiest«,  40  Fa.  St  63;  Brown 
V.  Corey,  48  Pa.  St  4SS;  Ballroad  Co.  v.  Hot- 
tenstein,  47  Pa.  St  28;  Harvey  v.  Ballroad 
Go.,  Id.  428;  Homsteln  v.  BaUroad  Co..  M 
Pa.  8t  91;  BaUroad  Oo.  v.  HUl,  66  Fa.  St. 
480;  BaUroad  Ca  v.  Stanffer,  60  Pa.  St  374; 
BaUroad  Ca  v.  Banck.  78  Pa.  St  464;  BaU- 
road Co.  V.  Bunn^  81  Fa.  St.  414;  Hoffor  v. 
Oanal  Co.,  87  Fa.  St  221;  Railway  Oo.  v. 
Bentley,  88  Pa.  St  17a  In  BaUroad  Go.  v. 
Hlester,  supra,  the  third  assignment  of  error 
was  to  tbe  court's  answer  to  dtfendant's  sec- 
end  point  Tbe  answer  aDowed  the  jury  to 
consider  the  damage  Incident  to  the  taklns  of 
the  land,  arising  from  Inomvenience  In  cross- 
ing the  road  and  interference  with  cvosrings 
already  established.  The  supreme  court  held 
this  was  correct;  saying,  In  this  particular, 
damages  should  not  be  indnded  for  making 
the  crossings  themselves,  for  they  are  to  be 
made  by  the  emupany,  but  for  damages  by 
reason  of  their  not  having  been  constructed. 
As  it  was  tbe  duty  of  tbe  compai^  to  con- 
struct tiwm  in  Uie  first  Instance,  without  any 
demand,  damage  for  not  so  doing,  commeosn- 
rate  with  the  hijury.  Is  an  inddent  vt  tbe  tak- 
ing, and  may  be  allowed.  It  Is  plain  that  all 
stKb  damages  are  to  be  assessed  as  Incident 
to  the  original  taking,  and  hence  are  presumed 
to  be  Included  In  the  assessment  made  In  1865. 
Nevertheless,  the  company,  under  the  twdftb 
section  of  tbe  act  Is  required  to  make  one 
causeway  for  each  property  tbrough  which  the 
railroad  passes,  If  necessary,  and  if  demanded, 
and  for  faUure  to  do  so  the  company  would 
stUI  be  liable  in  the  manner  pointed  out  In  the 
general  law  in  the  twelfth  section.  Snch 
causeway,  as  we  understand  the  law,  means  a 
crossing  so  as  to  afford  access  to  the  lands 
separated  by  the  raUroad.  It  has  no  reference 
to  the  road  crosdngs,  as  they  are  provided  for 
Independent  of  this  requirement  If  the  evir 
d^ce  shows  no  necessity  fw  the  causeway 
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for  such  patpoM,  and  If  tt  fmtber  Bbovs, 
the  testliiMxiy  of  the  landowner  lilnuelf,  that 
such  causeway  cannot  be  built  over  or  under 
the  railroad,  then  the  company  cannot  be  cod- 
MtnA  in  d^ult  for  not  80  doing,  aa  the  law 
nerer  requires  the  Hoisie  of  a  vain  or  impossi- 
ble thing;  and  if  it  farther  appears  by  the 
plaintiff's  own  testluKmy,  uncontradicted  by 
any  testimony,  that  the  causeway  sought  In 
the  proceeding  Is  not  to  get  to  such  part  of 
his  land,  but  that  be  virtually  seeks  a  road 
to  get  from  his  land  over  landa  belonging  to 
others,  and  thence  over  the  line  of  the  railroad 
into  the  streets  <^  the  town,  since,  In  defiinit  of 
such  road  at  causeway,  as  termed  by  plainttir, 
damages  are  to  be  assessed  against  the  com- 
pany, then  it  Is  apparent  to  our  mind  that 
plaintiff  la  aeeklng  a  second  assessment  of 
damages,  wblfA  In  this  case  were  assessed  in 
1866,  and  duly  paid.  Such  damages  are,  In 
our  (pinion,  Incident  to  the  wiginal  taking, 
and  cannot  be  again  assessed.  Neither  do 
such  damages  belong  to  tbls  plaintiff,  whose 
title  to  the  lot  did  not  originate  until  twenty 
years  or  more  after  the  construction  of  the 
railroad.  The  qnestion  of  the  necessity  of  the 
causeway,  ete.,  was  carefully  submitted  to  the 
}ary,  and  tbelr  attention  was  called  to  the 
true  rule  of  damages,  so  that  there  should  be 
no  double  aaseasment  That  the  measure  ot 
damages  waa  the  Inconvenience  plidntiff  suf- 
fered In  the  enjoyment  of  bis  premises,  arising 
out  of  a  failure  to  construct  a  causeway,  the 
amount  of  the  nrdlct  Indicates  to  onr  mind 
that  the  Jury  so  considered  the  case,  and  al- 
lowed for  snch  damages  only.  If,  however, 
we  we  wrong  In  our  views  of  plaintiff's  testi- 
mony, the  case  Is  in  proper  shape  for  the  su- 
prenie  court  to  so  declare,  and  thereupon  to 
entw  a  different  Judgment  i^on  the  reserved 
questions.  In  order  to  end  litigation,  and  to 
have  the  case  speedily  reviewed  by  the  su- 
preme court,  we  have  arrived  at  the  above  c<m- 
clnaloa  witlurat  pn^ter  time  to  fully  state  our 
views,  as  we  otherwise  would  have  done,  if 
we  had  more  time  to  devote  to  the  case  We 
therefore  t^nse  a  new  trial,  and  we  direct 
Judgment  to  be  entered  upon  the  v^dlct  In 
favor  of  the  plaintiff,  and  we  seal  def«idant 
a  bUl  to  this  ruling." 

Appellant^s  speclflcatlona  of  error  are  as 
follows,  via.: 

"(1)  The  court  erred  in  assuming  Jurisdic- 
tion, appointing  viewers,  and  directing  and 
trying  an  Issue,  in  view  of  the  former  aa- 
seasment of  damages  to  the  owners  of  the 
land  in  1S55,  at  the  time  of  the  construction 
of  the  railroad,  as  set  out  in  defendant's 
fifth  point  and  answer  thereto.  In  the  follow- 
ing words:  'Fifth.  Damages  having  been 
once  assessed  to  James  HIght,  the  owner  of 
the  Port  lot,  under  the  act  of  assembly  which 
Is  claimed  to  support  this  proceeding,  at  the 
time  of  the  construction  of  the  road,  and 
the  Huntingdon  ft  Broad  Top  Ballroad  Com- 
inny  having  paid  the  damages  then  assess- 
ed, and  continued  to  use  their  right  of  way 
through  this  lot  to  the  presoit  time,  without 


change  of  locatlMi,  thia  la  conclo^Tidy  pre- 
sumed to  be  In  full  of  all  danoagea  that 
could  be  sustained  by  the  landovnitf.  The 
damages  asaeased  and«  the  railroad  law 
are  not  only  for  the  land  taken,  but  for  in- 
conv«ilenee  and  expense  in  nstn?  It  and  ob- 
telning  access  to  it.   Answer.  This  Is  trot 
aa  to  the  land  token  tor  the  roadway,  aad 
all  things  itrovlded  ftv  In  the  elevenUk  sec- 
tion of  the  act;  but  it  has  nothing  to  do 
with  the  questlcm  or  right  to  bave  a  cause- 
way, or  damiwea  upon  fallnre  to  e*«et  the 
aama   This  latter  right  Is  provided  for  la 
the  twelfth  section,  and  In  this  Bectlon  only. 
The  court  should  have  held  Oiat  tbe  former 
aaseasment  and  paymoit  of  damages  In  this 
case  waa  a  bar  to  this  proceeding.    (2i  Tbe 
court  erred  In  substantially  afflrmtng.  and 
not  denytaig,  plalntia's  first  point,  as  fol- 
lows:  'First  Under  tbe  evidence,  the  neces- 
sity for  a  causeway  for  tbe  nae  of  the  irtaio- 
tlff  wu  determined  aa  ot  June  11,  ISBl,  hj 
act  of  the  defendant  company.  Answer. 
This  is  a  qneation  of  fact  for  the  Jnry,  under 
all  the  evldoice.   If  the  necessity  tar  a 
causeway  aroae,  you  must  determine  when 
it  arose.   There  can  be  very  little  questkm, 
pwhaps,  that.  If  a  causeway  became  neces- 
sary. It  became  necessary  coincident  with 
the  filling  up  of  the  trestleworfc  of  the  road, 
and  that  was  In  ISftL'   <3)  Tbe  court  erred 
In  refusing  to  affirm   defendant's  second 
point,  as  follows:  'Second.  Tbe   ri^t  to 
have  damages  assessed  In  a  proceeding  of 
this  kind  Is  purely  statutory.    It  does  not 
exist,  except  given  by  express  statute;  and 
the  act  of  1869.  and  Ite  supplemento,  do  nfi 
make  any  provision  whatevw  f6r  comp^ng 
a  railroad  company  to  make  a  cansewar 
over  or  across  Its  track.   Answer.  Tlie  righ: 
is  statutory;  tliat  Is,  regulated  by  the  aoc 
of  the  leglslatura.   Under  the  act  of  IStS. 
which  embraces  the  twelfth  section,  whkh 
I  have  read.  It  Is  made  tbe  duty  of  raUroad 
companies,  In  cases  therein   pzoTided,  to 
erect  causeways,  and,  upon  fajtnre  to  do  m, 
to  respond  In  damages.   Tbe  act  of  18>D 
does  not  repeal  this  iirovlslon.'    fA)  The 
court  erred  in  qnaUfylng,  and  not  afllnning, 
defmdant's  seventh  point,  aa  follows:  *SeT- 
enth.  Both  tiie  eleventh  and  twelfth  aec- 
tlons  of  the  act  of  1S48  have  reference  to- 
damages  to  real  estote.  and  not  to  a  loss  of 
profito  In  business;    and  the  true  measore 
of  damages  Is  the  Injury  done  to  the  real 
estate,  and  the  difference  occasioned  In  Its 
value  by  leaaon  of  the  act  complained  of. 
—In  taking  land,  or  refusing  to  make  a 
causeway,  aa  the  case  may  be.  Answer. 
This  is  tbe  measure  aa  to  tbe  damagea  no- 
der  the  eleventh  section  of  the  act,  for  tbe 
taking  of  the  land,  but  under  tbe  twelfth 
section  the  measure  Is  somewhat  dUTerent 
Under  the  twelfth  section,  which  we  hare 
already  read  to  you,  defining  what  dam- 
ages are,  whatever  damages  are  sustaloed 
by  the  owner,  In  the  enjoyment  and  occein- 
tlon  of  his  premises,  in  consequence  of  tlie 
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refusal  or  n^lect  of  the  company  to  tmlld 
a  causeway,  ia  tbe  measure.    Tbe  assess- 
ment, however,  under  tbls  aectton,  where 
there  Is  a  failure  to  perform  tbe  duty,  la 
to  be  according  to  tbe  manner  set  fortJi  In 
the  eleveutb  section;  and  wherever  tbe  In- 
jury Is  certain  and  definite,  or  permanent, 
there  can  be  but  one  assessment  Whatever 
damages  Mr.  Port  sn stains  by  the  failure  of 
the  railroad  company  to  erect  a  causeway 
must  he  assessed  by  this  Jury  In  this  pro- 
ceeding.'   (5)  The  court  erred  in  entering 
judgment  for  the  plalutlfT  on  the  question 
reserved  under  defendant's  ninth  point: 
'Ninth.  The  railroad  company  had  no  power, 
and  was  under  no  obligation,  to  go  through 
the  lands  of  Horace  Dmin,  or  any  other  per- 
son, to  make  Mr.  Port  a  road;  and  if  It  was 
impracticable  to  make  him  a  causeway  on 
his  own  land,  or  be  declined  to  have  such 
a  causeway  made  oo  his  own  land,  then  be 
cannot  recover  In  this  proceeding.  Answer. 
This  point  is  predicated  upon  tbe  teatlmony 
of  Mr.  Port  himself.    We  bare  reserved  the 
question  involved  in  this  point  for  further 
consideration,  and  as  a  reserved  point;  a:ud, 
in  connection  with  this  reservation,  we  have 
also  reserved  the  question  whether  there  is 
any  evidence  upon  which  tbe  plaintiff  is  en- 
titled to  recover.  That  we  reserve  for  future 
consideration.'    (6)  Tbe  court  erred  in  deny- 
ing defendant's  tenth  point,  and  holding  that 
an  appearance  by  defendant  before  tbe 
viewers,  eleven  montliB  after  the  proceeding 
was  commenced,  was  a  waiver  of  tbe  prior 
demand  required  by  the  act  of  assembly, 
and  especially  In  view  of  the  denial  of  such 
demand  for  a  causeway  filed  in  this  case: 
"Tenth.  A  request  or  notice  from  George  A. 
Port  to  tbe  railroad  company  to  make  such 
a  causeway  as  tbe  law  requires  was  neces- 
sary, as  a  condition  precedent  to  his  com- 
mencing this  proceeding  for  viewers,  and 
tbe  assessment  of  damages.    The  form  of 
this  notice  or  request  is  not  prescribed  by 
law,  but  It  should  be  sufficiently  explicit  to 
inform  the  company  or  Its  officers  that  be 
claimed  tbe  benefit  of  the  law  upon  which 
his  proceeding  Is  now  rested.    If  he  failed 
la  this,  tbe  whole  proceeding  falls,  and  he 
cannot  recover.    Answer.  When  Mr.  Port 
began  this  proceeding,  It  was  necessary,  be- 
fore he  had  the  right  to  have  viewers  ap- 
pointed, to  make  a  request  for  a  causeway; 
and  if  he  did  not  make  tbe  request,  upon 
that  fact  being  shown  to  the  court,  the  court 
would  have  set  aside  the  proceedings  and  re- 
quired him  to  call  upon  the  company  first. 
But  having  presented  his  petition,  and  the 
court  having  appointed  viewers,  and  tbe  de- 
fendant appearing  l>efore  these  viewers,  and 
never  alleging  a  failure  to  make  this  re- 
quest, we  say  it  Is  now  too  late  to  raise  tbe 
question  of  former  request,  and  tbe  Jury  will 
consider  this  case  Just  as  though  that  re- 
quest bad  been  made.'    (T)  The  court  erred 
la  not  aOtrmliig  defendant's  thlrteratb  point. 


and  In  mtering  Judgment  for  plalntUt  on 
question  reserved  thereunder:  "Thirteenth. 
A  railroad  company  Is  not  obliged  to  pro- 
vide tbe  owner  or  occupant  of  land  through 
which  Its  road  passes  with  a  way  under 
its  road,  to  enable  blm  to  pass  from  one  part 
of  his  land  to  another.  Answer.  We  re- 
serve for  fiu-ther  consideration,  in  connec- 
tion with  our  answer  to  the  ninth  point,  tbe 
question  whether  the  railroad  company 
would  be  bound  to  make  a  causeway  under 
tbe  line  of  their  roadbed.'  (8)  Tbe  court 
■erred  in  evading,  and  not  affirming,  defend- 
ant's fourteenth  point:  'Fourteenth.  A  rail- 
i-oad  company  is  not  obliged  to  provide 
means  for  crossing  its  tracks  by  tbe  own- 
er or  occupant  of  land  through  which  it  pass- 
es, for  any  other  purpose  than  to  enable 
such  owner  or  occupant  to  pass  from  one 
part  of  bis  plantation  or  lot  traversed  by 
the  railroad  to  the  other  part  of  the  same 
plantation  or  lot  Answer.  The  duty,  in 
cases  provided  for  in  the  act  1b  to  construct 
a  causeway  or  causeways  so  as  to  enable 
tbe  occupant  of  the  land  to  cross  over  tbe 
same  with  wagons,  carta,  and  Implements 
of  husbandry,  as  occasion  may  require. 
They  are  not  bound  by  this  provision  to  fur- 
nish landowners  roads,  etc.,  off  their  prem- 
Isea  No  damages  can  be  assessed  in  this 
action  for  tbe  location  of  the  railroad,  or  for 
Injuries  occasioned  by  the  location.'  (0)  Tbe 
court  erred  in  Its  answer  to  defendant's 
sixteenth  point  which  point  and  answer  ore 
as  follows:  'Sixteenth.  A  causeway,  under 
tbe  twelfth  section  of  tbe  act  of  1840,  Is  a 
construction  or  contrivance  to  be  made  by 
a  railroad  company  to  enable  tbe  owner 
or  occupant  of  the  plantation  or  lot  through 
which  its  road  is  constructed  to  pass  over 
the  tracks  with  wagons,  carts,  and  Imple- 
ments of  husbandry,  at  «r  above  grade, 
from  one  portion  of  said  lot  or  plantation  to 
the  other  portion  of  the  same.  Ajiawer. 
This  is  clearly  so,  but  whether  tbe  duty  re- 
ferred to  may  not.  In  a  given  case,  require 
tbe  causeway  to  he  buiit  under  grade,  when 
Is  cannot  be  built  at  or  above  grade,  we 
have  reserved  for  future  consideration.'  (10) 
Tbe  court  erred  In  Its  answer  to  defendant's 
eighteenth  point,  as  follows:  'Eighteenth. 
The  defendant  was  not  obliged,  at  tbe  re> 
quest  of  tbe  plaintiff,  to  make  a  causeway 
over  its  road,  for  his  accommodation,  where 
it  passes  through  the  laud  of  another.  An- 
swer. The  right  to  a  causeway,  under  tbe 
twelfth  section  of  the  act.  Is  confined  to  tbe 
lands  of  the  owner  or  occupant;  and  we 
have  already  so  stated,  repeatedly,  in  an- 
swer to  other  points,  and  In  our  general 
charge.'  (11)  Tbe  court  «rred  In  denying 
defendant's  nineteenth  point  o»  toUowe : 
'Nineteenth.  If  a  causeway  was  not  neces- 
sary for  the  use  of  tbe  owner  of  the  locus 
in  quo  at  tbe  time  of  the  construction  of  the 
road,  and  one  many  years  afterwards  be- 
came nscessaiy  only  by  reason  of  the  change 
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In  the  use  of  the  premises  tiy  a  subsequent 
owner,  the  defradant  was  not  obliged  to  con- 
struct tt  Answw.  We  do  not  tblnk  tbe  ne- 
cesslty  for  a  caneeway  fs  confined  absolute- 
ly to  tbe  period  <a  tbe  coDStmctlon  of  the 
road.  It  may  arise  subsequently,  and  If  It 
so  arise  the  duty  to  construct  It  Is  regnlat- 
ed  by  the  act  of  assembly,  and  tbe  twelfth 
section  must  be  our  guide  as  to  tbe  duty  de- 
TolTlng  upon  tbe  railroad  company.*  (12) 
The  court  erred  In  denytng  defendant's 
twentieth  point  as  follows:  Twentletb.  A 
request  for  a  causeway  by  tbe  owner  of 
land  traversed  a  railroad  must  be  made 
at  the  time  of  the  construction  of  tbe  road, 
or  within  a  reasonable  time  thereafter;  and 
If  such  request  be  not  made  until  tblrty-ser- 
en  years  attar  the  construction  ot  the  road, 
and  after  It  was  deroted  to  a  purpose  differ- 
ent fmn  what  is  was  used  for  at  tbe  time 
of  eoiwtructlon,  and  1^  a  subsequent  owner, 
It  Is  not  reasonable,  and  tbe  deCendant  was 
not  obliged  to  construct  one.  Aiuwer.  We 
cannot  affirm  this  point  as  stated.  The  re- 
quest ought  to  be  made  wheneT«'  tbe  neces- 
sity arises.  If  not  made  until  87  years  aft- 
er the  necessity  arose.  It  would  be  regard- 
ed ettber  as  erldenee  of  abandonment  of  the 
ri^t  to  a  causeway,  or  as  evidence  that  no 
necessHy  ndsted.*  (13)  The  court  erred  In 
entering  Judgment  for  tbe  plaintiff  on  tbe 
questions  reserved  In  answers  to  defMid- 
anf  B  ninth,  thirteenth,  and  sixteenth  points, 
Instead  of  entering  judgment  for  the  de- 
fendant non  olMtante  veredicto.  (14)  Tbe 
court  erred  in  charging  the  jury  as  follows: 
*If  yon  come  to  tbe  conclusion  that  there 
was  a  iwcesslty  to  build  this  causeway,  the 
next  Important  question  for  you  to  deter^ 
mine  is,  was  it  ptacticable  to  build  one.— 
could  one  be  built  on  tbe  premises  of  Mr. 
Portr  •  •  •  ioa  must  consider:  Birst 
whether  there  was  a  necessity  fbr  this 
causeway,  and,  If  so,  when  did  that  necessi- 
ty arise?  Secondly,  was  It  practicable  to 
build  it?  If  you  find  both  the  necessity  and 
that  It  was  practicable  to  build  It  then  the 
plaintiff  would  be  entitled  to  damages.'  (15) 
Tbe  court  emA  In  cbarging  tbe  jury  as  fo^ 
lows:  TThe  first  question,  as  we  have  al- 
ready said,  for  you  to  determine,  is,  have 
this  company  refused  to  build  a  museway? 
You  will  have  no  trouble  In  coming  to  the 
conclusion  that  tbe  company  have  failed  to 
bulld  a  causeway,  and  that  failure,  under 
tbe  evidence,  we  feel  perfectly  safe  bi  saying 
to  yon,  can  be  regarded  by  the  jury  as  a  re- 
fusal to  bulld  a  causeway.' " 

Brown  &  Brown  and  John  M.  Bailey,  for 
appellant   Geo^  B.  Orlady,  for  app^ee. 

PER  CURIAM.  An  examination  of  this 
record  with  special  reference  to  the  spedfl- 
catlons  diseloseB  no  substantial  wror.  The 
questtons  Involved,  so  ter  as  th^  are  mate- 
rial, have  been  sufllclently  considered,  and 


correcOy  decided,  liy  tbe  leanMd  president 
of  tbe  common  pleas.  It  la  uimecessaiy  to 
add  anyUtlng  to  what  baa  been  said  by  fahi 
In  bis  opinion  on  tbe  qnestlmis  of  law  re- 
served, etc,  and  <n  that  opinton  tbe  taig- 
ment  la  affirmed.   Judgment  affirmed. 


BURR  T.  KASB  et  aL 

(Btqweine  Goort  of  PeoiurlTania.    May  11 

1895.) 

Lost  iNsTRtiMBNT— Parol  Bvidhngb  —  Puncvt!! 

URDBB  Co»TRAOr  OF  DB(BAB4XCK — £VlUBSCt 

AS  TO  CoNTRAcrr— Laches. 

1.  Whna  a  partr  made  no  search  for  a  Inst 
loBtrament  executed  12  years  before  die  trial, 
within  3  yisrs  of  the  trial,  parol  evidence  of  iu 
content!  was  not  admissible. 

2.  In  ejectment  b;  a  lodgment  debtor  for 
land  sold  onder  execntkm,  plainnff  allied  a  con- 
tract with  the  defendant  aoeriff'B- vender  wbm- 
by  the  latter,  bcin^  the  plaintiff  la  fbe  execntioc. 
was  to  purchase  the  propnty,  and  reeonver  to 
plaintifE  upon  being  r^Mtd  liis  ezjieDditiiRB.  Tbe 
contract  was  lost,  ana  plaintiff  testified  that  he 
conld  state  only  the  substance  of  it,  and  what  it 
was  gotten  up  for;  that  it  recited  uie  tnct  of  bti 
Indebtedness  to  the  vendee,  and  vas  to  tbe  effm 
that,  when  tbe  debt  waa  paid,  the  vendee  ifaoald 
reconrey  to  plaintiff.  He  was  not  sure  that  At 
agreement  stated  the  amount  of  the  Indebtedness, 
and  conld  not  tell  the  amount  of  It,  or  give  meeo^ 
for  determining  the  same,  and  he  did  not  tiiisk 
tbe  agreement  contained  BAythiuK  as  to  taxes  « 
repairs  on  the  property.  fleW,  ifiat  the  evidence 
as  to  the  contents  of  the  lost  instrument  was  in- 
saffidoit  to  justify  relief. 

8.  On  an  Issna  as  to  the  maUiw  of  a  lost 
contract  between  the  defendant  a  aberUTs  ven- 
dee, and  plaintiff,  the  defendant  in  the  execu- 
tion, whereby  the  former  was  to  tray  the  land 
and  recouTey  to  plaintiff  upon  being  repaid  bis 
expenditures,  plaintiff  testified  that  the  contract 
wail  made,  and  defendant  denied  tliat  allesattofi. 
The  one  who  plaintiff  dsdmed  drew  the  contract 
testified  to  a  faint  racollectioo  of  drawing  "mof 
paper"  for  the  parties,  but  coold  not  give  its  ex- 
tents. Two  witnrasea  testified  that  after  defend- 
ant bought  the  land,  he  said  that  all  he  wanted 
was  to  get  bis  share  out  of  tbe  propraty.  Anoth- 
er testified  that  defendant  naid  that  after  he  got 
his  money  out,  he  i4iould  retorm  m  proiierty  to 

Elaintiff,  and  that  plaintiff  had  a  paper  to  protect 
Imself,  bnt  on  cross-examination  failed  to  testifr 
as  to  such  paper.  Plaintiff  was  not  premit  at 
any  of  snch  conversatioos.  BM,  flat  the  sfl- 
dence  did  not  show  the  existaiee  of  tlie  agtet- 
ment. 

4.  Ptaintlff*B  land  was  sold  under  execntioa 
to  defendant  and  he  all^^  a  lost  written  eta- 
tract  whereby  defendant  agreed  to  recoover  is 
plaintiff  upon  being  repaid  his  expenditnreo,  wtudli 
contract  aefendant  denied,  llie  year  after  de- 
fendant took  possession  the  premises  were  bumH, 
and  defendant  received  the  tosivancej  without 
jectioD  by  plaintiff,  though  be  then  had  tbe  coo- 
tract  Six  yean  later,  defendant  sold  tbe  prop- 
«ty  to  one  who  took  possession  and  made  in- 
provementa  Id  good  faith,  with  ^aintiff*s  knoiri- 
edge.  Five  years  later,  plaintm  bnmgjit  qec^ 
ment  for  the  property,  without  demanding  thr 
same,  or  giving  notice  of  Ida  title,  or  offerio;  to 
par  for  the  improvements.  BM,  that  pUuntlil 
was  gtiUty  of  gross  lafAea,  total  to  bis  aetkn. 

Appeid  from  court  of  common  pleas,  Lack- 
awanna county. 

Bjectment  by  Charies  A.  Burr,  committee 
of  A.  B.  Burr,  against  John  Eaae  and  H. 
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StoB&  Vrkd  a  Jndsmeiit  fior  defendanta, 
plaintiff  appealB.  Afllrmed. 

PlalntUTa  aarigsmentt  of  error  are  aa  fol- 
lows, Tis.: 

"Flrat  The  court  erred  In  ebarglng  as  fol- 
lows: IX  la  Decenary  for  you  to  Ond,  before 
TOO  can  raider  a  Tnd^  for  the  platntlfl  ]n 
this  case,  that  H.  Stone^  the  other  defendant, 
had  knowledse  <hC  tills  agreement  between 
Dr.  But  and  Tohn  "Snm.  If  Stone  was  a 
bona  fide,  Innocent  purchaser  for  value  of 
this  property,  wlthont  any  notice,  at  or  be- 
fore the  ttane  of  the  purchase,  of  this  secret 
arrangement  between  Dr.  Burr  and  Mr. 
Kase,  then  he  Is  not  chargeable  with  that 
arrangement,  and  yonr  verdict  wilt  have  to 
be  for  the  dtfendaut.'  Second.  The  court 
erred  in  refusing  to  afflrm  t^e  plalntUTs  fifth 
point,  aa  follows:  Tliat  even  If  H.  Stone  did 
not  have  notlee  of  the  agreement  between 
Dr.  Burr  and  John  Kas^  which  converted 
the  sheriff's  deed  Into  a  mraixage,  \t  the  jury 
find  that  each  an  ai^ement  was  made  be- 
fore he  pnrehased  of  Kase,  it  appearing  that 
only  a  portion  of  the  purchase  money  was 
paid,  he  would  be  entttied  to  protection  to 
the  extent  of  the  numey  be  had  actually  in- 
vested In  the  ifroperty  before  notice  of  Dr. 
Burt's  daim,  either  by  way  of  purchase 
money  or  Improvements,  with  Invest  there* 
on;  and  it  is  for  tiie  jury  to  find  this  amount 
from  all  the  evidence  in  the  case'  Answer: 
This  point  Is  refused.'  Third.  The  court 
erred  in  ref  mdng  to  afflrm  the  plalntHFs  sev- 
enth  point,  aaffldlews:  *A  bona  fide  purchas- 
er is  entitled  to  protection  only  to  the  extent 
of  the  money  paid  b^ore  notice.  Therefore, 
H.  Stone  Is  entitled  to  protection  in  this  case, 
even  if  the  Jtuy  find  he  was  an  Innocent  pur- 
cliaaer  for  value,  provided  they  find  for  the 
plaintiff  as  to  tl^  trust  arrangement  only  to 
the  extent  of  the  money  he  expended  prior 
to  November  27,  1881;  and  this  amount  the 
Jury  la  to  fix,  upon  all  the  evidence  in  the 
case.'  Answer:  'This  i>oltit  Is  i-efused.' 
Fourth.  The  court  erred  In  affirming  the  de- 
fendants' third  point  as  follows:  'If  the  Jury 
should  find  from  all  the  evidence  that  there 
was  a  written  agreement  made  pilor  to  said 
sheriff's  sale  between  John  Ease  and  A.  E. 
Burr,  by  which  John  Kase  agreed  upon  cer- 
tain conditions  to  reconvey  said  property  to 
A  B.  Burr,  and  that  said  conditions  had 
been  fulfilled  at  the  time  suit  was  brought. 
And  should  further  find  from  all  the  evidence 
that  the  said  defendant  H.  Stone  bad  no  no- 
tice at  the  time  or  prior  to  his  purchase  of 
the  land  In  question  of  John  Kase,  there  can 
be  no  verdict  against  the  defendants.'  An- 
swer: 'I  afflrm  this  point'  Fifth.  The  court 
erred  In  affirming  and  qualifying  the  defend- 
ants' fourth  point,  as  follows:  'If  the  Jury 
find  from  all  the  evidence  In  the  cause  that 
U.  Stone  was  an  Innocent  purchaser  with- 
out notice  of  any  equities  in  the  plaintiff,  A. 
E.  Bnrr,  the  plaintiff  cannot  recover,  and  the 
verdict  must  be  for  the  defendants.'  An- 
swer: IX  yon  find  that  H.  Stone  was  an  in- 


nocent pvrchaaer  for  valne  and  wlthont  no- 
tice, the  verdict  must  be  for  the  defendants. 
With  this  qualification  I  afflrm  thia  point.'  " 

Everett  Warren,  W.  S.  Hulslander,  and  A. 
A.  YoBbnrg,  for  appellant  W,  W.  Watson 
and  W.  S.  Dl^  for  appellees. 

GBRBN.  J.  The  counsel  of  the  parties 
made  an  agreement,  which  Is  printed  In  the 
appendix,  to  the  effect  that  the  appellant  need 
not  print  any  more  of  the  testimony  than  such 
as  related  "to  the  tranasction  between  John 
Kase  and  H.  Stone,  together  with  the  charge 
of  the  oonr^  and  so  much  of  the  record  evi- 
dence and  exhibits  u  the  appellant  may  see 
proper  to  print  In  his  paper  book.*'  It  Is  stat- 
ed In  the  agreement  by  way  of  recital  that 
"the  only  question  raised  by  ttie  assignments 
Of  error  Is  to  what  extent  H.  Stone  is  enti- 
tled to  protection  as  an  innocent  purchaser 
wlthont  notice  <tf  any  equities  In  the  plain- 
tiff, A.  E.  Bntr,  absolutely  or  oMy  to  the 
eatmt  of  the  moncv  actually  paid  befwe  no- 
tice." If  the  case  d^ended  only  npon  the 
solution  of  that  question,  an  agreement  snch 
as  the  foregoing  might  not  be  subject  to  objec 
tlon.  But  In  this  case  tiiere  Is  anotb<ff  ques- 
tion, of  far  greatw  Importance  than  this,  the 
decision  of  which  cannot  be  determined  or 
even  promoted  by  the  solution  tst  this.  If  the 
plaintiff's  claim  of  title  was  of  such  a  charac- 
ter that  It  cannot  be  snsKiined  under  all  the 
erldoice,  even  agataist  Kase,  the  BhOTlfTs  ven- 
dee of  the  tm^  It  is  only  a  waste  of  time 
to  Inquire  to  what  extent  an  Innocent  pm> 
chasw  tmm  Kase  can  be  protected  against 
the  plaintiff's  claim.  It  is  unfortunate  that 
the  testimony  relating  to  the  Jncqitlon  of 
Burr's  claim  of  title  was  not  ivlnted  in  the 
I»per  books,  as  It  has  nearly  douUed  our 
labw  to  discover  it  In  a  most  voluminous  ree> 
ord  of  832  pages  of  typewritten  matter.  Aft- 
er a  wearisome  expenditure  of  most  predons 
time,  which  we  cannot  afford  to  spare,  we 
have  reached  the  condudon  that  the  plain- 
tiff's claim  cannot  be  sustained  in  any  point 
of  view.  It  is  grossly  lacking  in  every  ele- 
ment which  Is  essoitlal  to  Its  exlBtence,  and 
we  could  not  possibly  give  It  sanctltm  wlth- 
ont disregarding,  and  practically  overruling, 
a  long  line  of  decisions,  the  wisdom  and  just- 
nesB  of  which  have  been  demcHistrated  by  a 
constantly  recurring  experience  of  more  then 
half  a  century. 

In  1870,  and  prior  thereto,  ttie  plahitlff  waa 
the  owner  of  the  surface  of  a  small  tract  of 
land,  containing  about  25  acres,  near  Carbon- 
dale,  In  Lackawanna  county.  It  was  Incum- 
bered with  two  mortgages,  amonntlng  to- 
gether to  $3,500,  and  a  Judgment  In  favor  of 
John  Kase,  one  of  the  defendants.  The 
plaintiff  alleges  that  prior  to  the  sheriff's  sale 
of  the  property,  which  occurred  to  May,  1879, 
be  made  a  written  agreement  with  Kase. 
whereby  It  was  agreed  that  the  property 
should  be  sold  at  sheriff's  sale  under  Kase's 
judgment  for  $600,  and  that  at  the  sale  Kase 
should  buy  the  property,  and  thweafter  hold 
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it  UDtU  be  was  repaid  all  bis  expenditure  on 
account  of  the  property,  and,  when  he  was 
fully  repaid,  he  should  reconvey  the  property 
to  the  plaintlfif.  The  plaintiff's  abstract  ot  ti- 
tle contains  no  reference  to  tbls  agreement, 
but  In  an  amendment  to  the  abstract  the 
agreement  Is  alleged  eubstantialty  as  above 
stated,  and  at  the  end  ot  the  amendment  the 
plaintiff's  claim  is  stated  as  follows:  "Hiat 
the  sheriff's  deed  and  the  written  agreement 
between  A.  E.  Bm-r  and  John  Kase  formed 
part  and  parcel  of  the  same  transaction,  and, 
aa  the  agreement  was  not  recorded,  the  whole 
constituted  an  unrecorded  mortgage,  and  was 
Becurity  for  the  said  debt  of  ¥3,500."  The 
claim  of  the  plaintiff,  therefore,  Is  that  Kase 
held  the  title  as  a  mortgagee  only.  Very  oft- 
en in  this  class  of  cases  the  attempt  is  made 
to  bold  the  sheriff's  vendee  liable  as  trustee 
upon  a  trust  arising  ex  maleflclo.  But  our 
decisions  have  been  perfectly  uniform  alnce 
Kellnm  v.  Smith,  33  Pa.  St.  1S8,  decided  In 
1859,  and  Indeed  long  before  that,  that  a 
resulting  trust  cannot  be  created  In  that  way; 
tliat  "the  fraud  which  will  convert  the  pur- 
chaser at  a  sheriff's  sale  Into  a  trustee  ex 
nialeQclo  of  the  debtor  must  have  been  fraud 
at  the  time  of  the  sale.  Subsequent  covin 
wiU  not  answer,  any  more  than  subsequent 
payment  of  the  purchase  money  will  conv^ 
an  absolute  purchase  into  a  naked  trust. 
When  the  purchaser  at  a  sheriff's  sale  prom- 
ises to  bold  for  the  debtor,  and  afterwards 
refuses  to  comply  with  bis  engagement,  the 
fraud,  If  any,  is  not  at  tbe  sale,  not  in  the 
promise,  but  in  Its  subsequent  breach.  That 
Is  too  late."  From  this  decision  we  have 
never  deoarted. 

Looking  now  at  the  claim  that  Kase  held 
title  only  as  a  mortgagee  under  an  unrecord- 
ed defeasance,  it  will  be  at  once  p^eived 
that  tbe  first  and  Indispensable  requirement 
Is  that  there  wss  a  written  agreement,  duly 
made  and  executed  by  tbe  parties,  containing 
tbe  terms  of  the  alleged  contract  upon  which 
tbe  property  was  sold.  The  sale  by  the  sher- 
iff was  made  on  May  3,  1879,  and  on  the  8th 
day  of  May  following  the  sheriff's  deed  to 
Kase  was  acknowledged  In  open  court,  and 
entered  In  tbe  prothonotary's  office  In  Sheriff's 
Deed  Book.  It  is  an  undisputed  fact  that 
Kase  went  Into  possession  of  the  premises 
imroedlately  after  the  sale,  and  continued 
therein  until  1886,  when  be  sold  the  property 
to  Stone  for  $2,250,  and  Stone  took  possession 
at  once,  and  lias  occupied  the  premises  ever 
since.  This  action  of  ejectment  was  brought 
June  1,  1891.  12  years  after  tbe  sheriff's  sale 
to  Kase.  On  the  trial  the  learned  court  be- 
low submitted  to  the  Juiy  two  questions  of 
fact,  to  wit,  whether  there  evet  was  such  an 
agreement  between  Burr  and  Kase  as  was 
claimed  by  Burr,  and  whether  Stone  was  an 
Innocent  purcliaser  for  value  without  notice. 
The  Jury  found  a  verdict  for  the  defendant, 
and  presumably  they  did  not  sustain  the  con- 
tention of  the  plaintiff  upon  ^ther  fact;  but, 
as  it  Is  posBlble  they  may  have  found  for 


tbe  defendant  Stone  because  be  was  an  :l 

nocent  purchaser  for  value  witbout  notice. 
cannot  be  positively  assumed  that  tbey  tomii 
that  the  agreement  alleged  to  have  bed 
made  betwe^  Burr  and  Kase  was  neTc- 
made. 

This  makes  It  necessary  for  us  to  revlei- 
the  testimony  in  order  to  learn  whether  ve 
sitting  as  ctiaucellors,  could  determiu' 
whether  the  whole  evidence  was  sufficie;:: 
to  change  the  absolute  deed  from  tlie  staeriC 
into  a  mortgage.  The  plaintiff  stakes  liit 
case  upon  the  allegation  that  there  was  u 
agreement  in  writing  wtiich  established  Uk 
defeasance.  On  the  trial  he  did  not  product 
any  writing,  but  said  be  tuul  lost  it,  ut) 
could  not  find  it  after  diligent  search.  H^^  , 
therefore  undertook  to  prove  Its  contents  l>j 
paroL  He  produced  no  witnesses  but  biLi- 
self  to  testify  to  tbe  contents,  and  this  Is  bis  ' 
testimony  on  that  subject:  *'Q.  Now,  doctor, 
without  trying  to  give  us  tbe  exact  language 
I  wish  you  would  tell  us  the  sabstaace  •  f 
tills  paper.  A.  It  set  forth  tbe  agreemeo: 
entered  Into  between  myself  and  Mr.  K&.«<>  | 
in  regard  to  this  property,  setting  forth  U.^ 
facts.  Q.  What  facts  did  it  set  forth?  A 
Tbe  fact  that  I  owed  him  so  much  on  thb  i 
property,  and  that  all  he  wanted— all  ir  i 
ever  claimed  to  want — was  simply  o-i  \ 
money  out  of  it,  and.  when  that  was  paiil 
that  the  property  should  be  reconveyed  x- 
me.  Q.  What,  if  anj-thiug.  was  said  in 
paper  about  a  sheriff's  sale?  A.  It  stat'-l 
tbe  property  was  to  go  to  him  for  the  pree 
ent.  I  forget  Just  bow  it  was  worded.  Q 
I  mean  the  substance  of  It  A.  I  cannot  re- 
peat it  verbatim.  I  can  only  repeat  the  suiv 
stance  of  tbe  paper,  what  it  was  got  up  (or 
Q.  Just  tell  the  substance  of  it  agaio.  A. 
That  when  be  received  bis  money,  what  wn 
due  bim.  that  was  all  be  wanted.  Q.  D.-l 
the  paper  state  what  was  due  him?  A.  I 
think  it  did,  or  about  the  amount.  Q.  I>> 
you  know  what  amount  was  stated  in  Uie 
paper  as  being  due  him?  A.  I  think  tt  «s* 
the  amount  of  the  mortgage.  Q.  Which  vs> 
how  much?  A.  ?3.50a"  This  was  bis  tes^ 
timony  in  chief.  On  cross-examination  ke 
was  asked:  "Q.  Now,  will  you  again  sute. 
as  near  as  you  can,  what  that  alleged  paper 
contalt^?  A.  Well,  as  I  stated  before.  :■■ 
contained  an  agreement  between  myself  as  > 
Mr.  Kase  in  regard  to  this  property;  agrei-<! 
to  let  him  have  It  on  this  note,  which  In- 
had  paid  to  save  costs  to  myself;  that  I 
was  going  to  have  the  benefit  of  it  ^ 
Was  this  all  In  the  paper?  A.  I  don't  kaov 
as  It  was.  That  was  our  agreement  Q.  I 
am  asking  you  what  was  in  tbat  paper.  A 
It  was  an  agreement  to  this  effect:  It  w 
an  agreement  tbat  Kase  gave  me  to  wisty 
me  tliat  he  didn't  want  to  take  any  >•! 
vantage  of  me;  tliat  when  he  rec^ved  wt^' 
he  bad  against  tbat  property,  tbat  it  sb<>ui<! 
be  deeded  back  to  me.  Q.  Was  tbat  in  tin 
paper?  A.  Yes.  Q.  That  was  in  tbe  paper? 
A.  Tbat  was  In  tbe  paper.   It  mar  not  ban 
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been  Just  fn  those  words,  but  la  snbatance 
that  Is  what  It  was  drawn  for.  Ail  that 
be  wanted,  he  dldnt  want  to  take  any  ad- 
vantage of  me.  Q.  Was  that  In  the  papw, 
that  he  didn't  wast  to  take  any  adTantage? 
A.  I  don*t  know  as  It  was,  but,  when  the 
paper  was  slfrned.  the  paper  was  drawn 
up  on  that  basis,  so  that  I  wonld  hare  some- 
thing' to  show.   Q.  Doctor,  wtU  jovi  tell  me 
what  was  In  the  iMper?  A.  Well,  I  was 
telling.  Q.  I  dont  want  yon  to  tell  ont- 
f  ide  of  tt   A.  Well.  I  will  tdl  you  as  near 
as  I  can.   It  was  an  agreement,  and  Mr. 
Kase—  I  eouldnt  tell  yon  verbatim.   I  can 
only  tell  you  the  patport  of  the  paper;  that 
whenever  he  got  wlut  was  due  him,  that  I 
ahoQld  have  the  property,  that  he  would 
transfer  the  property  back  to  me,  and  that 
the  reason  why  it  was  sold  the  way  it  was, 
was  OD  that  paper,  or  I  wouldn't  have  let  it 
he  sold.  Q.  I  want  to  know  what  was  fn 
the  paper.  A.  WeU|  I  have  told  you.  Q. 
What  was  there  about  anything  elseT  A. 
Well,  I  dont  know.  It  was  the  usual  paper 
drawn  up  by  Alderman  Thompson,  I  sup- 
pose. In  these  cases,  as  an  agreemMit  be- 
tween me  and  Mr.  Kase  that  I  should  have 
the  property  at  any  time  he  got  his  money 
ont  of  it,  or  I  paid  him  the  money.   Q.  It 
dldnt  maitlon  about  anything  else,— any 
other  fact?  A.  Well,  there  may  have  been. 
I  cant  give  yon  just  the  words  of  the  paper. 
Q.  Can  yon  tell  now,  doctor,  any  otho*  fact 
that  you  say  was  in  that  paper?  A.  Well, 
It  mentioned  something  about  the  amount 
Q.  Was  be  to  have  back  his  expense?  A. 
There  wasnt  anything  said  about  that.  I 
dont  think  there  was.   Q.  Anything  said 
about  taxes?  A.  I  dont  remember  anything 
beln'f?  flald  about  taxes.   Q.  Anything  about 
reitfilrs?    A.  I   dont   remember  anything 
about  repairs."   The  foregolnfr  is  practleal- 
iy  the  whole  of  the  plalntlflTs  testimony  as 
to  the  contents  of  the  alleged  ^reement. 
When  It  Is  considered  that  the  effort  of 
the  plaintiff  Is  to  take  away  the  title  to 
land  held  by  virtne  of  a  sherlfTs  deed  con- 
veying an  absolute  title,  by  means  of  a 
lost  written  InstrumCTt,  the  only  proof  of 
whose  contents  Is  the  testimony  above  In* 
dicated,  It  will  at  once  be  seen  bow  utterly 
deficient  it  Is  In  ell  legal  requirements  as 
to  that  kind  of  testimony.   A  criticism  that 
pertains  to  the  whole  of  it  is  that  it  does 
not  purport  to  be  a  statement  of  the  actual 
contents  of  a  written  instrument  at  all.  It 
does  not  designate  a  subject-matter  by  any 
kind  of  description.   It  does  not  contain  the 
slightest  attempt  to  repeat  any  of  the  actual 
words  of  the  Instrument,  or  even  to  give  the 
meaning  of  words  actually  used.   It  states 
no  terms  of  any  Und.   It  contains  no  state- 
ment or  even  description  of  the  amount  of 
money  which  Kase  was  entitled  to  obtain 
before  any  obligation  to  reconvey  arose,  nor 
does  it  furnish  any  means  of  determining 
what  that  amount  should  be.   It  expressly 
ignons  all  knowledge  as  to  whether  certain 


Important  mattera  of  expenditure  were  in- 
duded,  Bach  as  the  expenses  Incmnd  by 
Kaae,  the  taxes  on  th»  property,  and  re- 
pairs made.  The  wbtAe  of  the  testimony 
leaves  the  subject  of  Kase's  right  of  re- 
conpmott  In  a  state  of  hopeless  nncertalntar- 
Tbe  witness  has  but  one  Idea  as  to  the  pa- 
per, and  that  is  that  In  some  way  or  at 
some  time  tbe  property  was  to  be  conv^ed 
back  to  him.  In  other  word^  the  plaintiff's 
testimony,  Instead  of  b^ng  a  statement  ot 
tbe  literal  contents  of  the  papw  or  Its  sut>- 
stance,  Is  nothing  but  tbe  declaration  of  his 
opinion  as  to  Its  legal  effect  He  was  to 
have  back  the  property  when  Kue  got  what 
was  due  blm.  When,  however,  he  was  sub- 
sequently asked  what  indebtedness  th^ 
was  due  from  himself  to  Kase,  he  was  m- 
tlrely  unable  to  tell.  He  deeded  that  -  be 
owed  anything  on  tiie  9600  Jud^ent  He 
admitted  that  he  owed  sums  which  he  could 
not  state,  and  he  made  no  attonpt  to  de- 
fine either  tbe  Bggr^S^te  amount  which  he 
owed,  or  the  sums  or  kinds  «t  iadfibtednesa 
which  K^se  was  entitled  to  have  r^mbnrsed 
out  of  the  land.  It  would  not  be  possible 
for  any  chancellor  to  decree  tbe  specific  per- 
formance of  such  an  agreement,  or  to  frame 
a  decree  which  would  do  Justice  between  the 
parties.  The  evidence  Is  entirely  too  meager. 

As  an  illustration  of  the  strictness  required 
in  proving  tbe  contoits  <rf  lost  Instrnmente, 
ttw  followtaig  cases  are  Instructive: 

In  Dennis  v.  Barber,  0  Serg.  ft  B.  420,  an 
Important  letter  waa  lost  A  witness  was  of- 
fered who  had  made  an  extract  or  copy  from 
it.  but  not  of  tbe  whole,  and  he  offered  to 
testify  that  the  copy  or  extract  was  all  of  the 
letter  that  related  to  the  bnelnm  in  qnes* 
tlon.  and  that  the  r«nalnder  of  It  had  no  con- 
neotlMi  with  that  business.  The  off^  was  re- 
jected, and  titils  court  (Glbstm,  J.)  said,  sos- 
talnlng  the  court  below:  "Mr.  Levy  did  not 
pretend  that  either  the  extract  offered,  or  bis 
own  recollection,  embraced  even  the  substance 
of  the  whole  letter.  But  it  la  urged  that  his 
offer  to  prove  that  the  rest  of  It  related  in 
no  respect  to  any  matter  In  tbe  cause  was 
equivalent  to  proof  of  the  contents  not  com- 
prised In  tbe  extract  A  declrive  answer  Is 
that  for  all  this  we  have  (mly  tbe  opinion  of 
a  witness  who  undertakes  to  say  what  tbe  let- 
ter did  not  contain,  without  pret^ding  to 
give  an  account  of  what  It  actually  did  con- 
tain; and,  although  we  would  In  the  preset 
case  rely  ou  Mr.  Levy's  Judgment  with  Im- 
plicit confidence,  yet  as  ev^  rule  of  evi- 
dence must  be  general,  we  would.  If  such  evi- 
dence were  competent,  oft^  be  compelled  to 
give  credit  to  witnesses  who  could  not  dalm 
anything  like  an  equal  degree  of  reiq>ect 
Tbere  can  seldom  be  a  sound  couaimctlon  of 
writt«i  evidence,  without  adverting  to  all  the 
parts  and  considering  tbe  operation  of  the 
whole;  but  the  operation  of  the  several  ports 
on  the  .exposition  of  the  whole  is  seldom,  If 
ew,  perceptible  to  any  bm  a  professltmal 
^e;  and  the  danger  would  thereiore  be  that 
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the  court,  while  they  thought  they  were  de- 
ciding on  a  view  of  the  whole,  would  be  glr- 
Ing  a  garbled  construction  ot  but  a  part 
•  ♦  •  Every  day's  experience  must  bring 
home  to  the  conTlctlon  of  all  men  the  Inse- 
curity of  relying  on  men's  recollection;  and  I 
care  not,  therefore,  how  strictly  the  constmc- 
tlon  of  written  evidence  may  be  protected 
from  the  insidious  Influence  of  parol  proof.  In 
this  we  have  already  relaxed  too  far."  These 
words  of  wisdom  are  especially  applicable  to 
this  case.  The  plaintiff  claims  that  he  is  en- 
titled to  a  reconveyance  of  land  rrom  tne  de- 
fendant, which  he  says  Is  worth  from  twelve 
to  fifteen  thousand  dollars.  The  defendant 
has  a  sheriff's  deed  for  an  absolute  fee-simple 
title  to  the  land.  The  action  Is  not  brought 
until  after  12  years  from  the  date  of  the  deed, 
and  during  every  moment  ot  thai  time  the 
vendee  of  the  sheriff  and  his  assignee  have 
been  in  adverse  possession  of  the  land.  The 
plaintiff  says  he  has  lost  the  paper  under 
which  he  claims  a  reconveyance,  and,  al- 
though he  admits  he  made  no  search  for  It 
during  three  years  before  the  case  was  tried, 
he  was  allowed  to  give  parol  evidence  of  Its 
contents.  He  does  not  pretend  to  recollect 
the  contents  or  any  portion  thereof.  He  gives 
what  Is  really  notiilng  but  his  own  opinion  of 
the  meaning  of  the  w^rltbig.  He  does  not  for 
a  moment  state  upon  what  terms  and  condi- 
tions, or  at  what  time,  or  in  what  circum- 
stances, he  was  ^titled  to  have  a  reconvey- 
ance under  the  agreement;  ana  be  admits  &a- 
tire  i^orance  as  to  whether  certain  unportant 
Items  of  disbursement,  which  necessarily  ac- 
companied the  holding  of  the  land,  were  to 
be  repaid  to  the  grantee  before  ne  could  be 
required  to  transfer  the  title.  He  cannot  state 
the  amount  of  his  Indebtedness  to  the  grantee, 
though  he  concedes  that  the  whole  of  his  in- 
debtedness was  to  be  first  received  by  the 
grantee.  He  dailes  that  he  owed  anything 
to  the  grantee  on  account  of  the  Judgment  of 
$500  which  the  grantee  held  againsc  nim,  and 
he  admits  that  he  owed  tbe  grantee  otbw 
sums  of  mon^,  tbe  amounts  of  which  he  la 
unable  to  state.  On  what  possittl*  basis  could 
a  recMiT^ance  be  ordoed  by  a  court  without 
havlne— First,  full  knowledge  of  tbe  predae 
terms  ot  tbe  agreemoit  of  defeasance;  and, 
second,  without  knowing  the  exact  amount  of 
the  Indebtedness  which  the  plaintiff  owed  to 
Kase  for  wUch  the  lattw  was  mtltled  to  be 
r^mbnrsad.  It  la  idmply  and  utterly  imposid- 
ble  to  make  any  such  decree  in  such  a  state  of 
theproo^ 

In  U'OkOj  t.  Navigation  Co.,  8  Wfaart 
424,  we  tadd  that  evidence  of  tbe  contents  ct 
an  Instrumnit  alleged  to  hare  been  loKt  cannot 
be  given  without  ^evlous  proof  of  Its  due 
ezecutlMi,  whlfdi  Inoludea  proof  ot  Its  ddlv- 
ery;  and  where  a  vrttneas  called  to  prove  the 
fonner  existence  of  an  instnunent  testified 
ttiat  it  bad  been  pnt  Into  the  faaads  of  A,  as  an 
escrow,  and  A.  m  hla  examlaatlMi  featlfled 
that  he  could  not  recollect  on  what  occasion 
or  Willi  certain^  to  wbtrn  it  was  given  iqs 


and  that  be  ahoold  not  have  gfren  It  op  with- 
out the  consent  of  both  parties.  It  was  betd 
that  evidence  of  tbe  contents  of  tbe  Instn- 
ment  was  pioperly  rejected. 

In  Kerns  v.  Swope,  2  Watts.  7S,  Gibacm.  C 
J.,  said:  "The  rule  of  law  whicli  requires  the 
best  evidence  to  be  produced  is  nowhere  man 
rigidly  enforced  than  in  provlns  tlie  conteota 
of  a  lost  deed.  Th^ire  are  but  two  ways  cf 
doing  this  in  the  circumstances  of  tbe  present 
case.  Before  a  o^y  can  go  to  tbe  Jury,  k 
must  be  proved  to  be  such  by  <me  wtio  com- 
pared It  with  the  origiual;  and  It  Is  even  tbea 
Inadmissible  If  there  be  a  connterpart." 

In  Coxe  V.  England,  05  Pa.  8t.  212,  Agnew. 
J.,  said,  ^>eaking  of  a  witness  wbo  waa  (rffered 
to  prove  the  contents  of  a  lost  letter:  "^Sbt 
cannot  say  that  she  remembered  any  sentem-eg 
of  the  letter  word  for  word  as  they  -were  writ- 
ten or  read  aloud.  Her  account  erldendf 
shows  a  hasty  glance  only  at  tbe  ietto*.  while 
the  true  source  of  her  recollection  waa  the  ut- 
terance of  ber  husband.  *  *  *  In  additloa 
to  this,  she  does  not  profess  to  give  tbe  wbote 
contents,  and  does  not  even  state  that  this  por- 
tion of  the  letter  was  all  that  related  to  the 
subject  of  the  tlmb».  On  this  point  ber  tes- 
timony falls  far  short  of  the  evidence  of  tbe 
contents  offered  in  Dennis  v.  Barber.  0  Sag. 
&  R.  420,  a  case  which  rules  this  in  respect  to 
tbe  proof  of  contents." 

We  hold  that  the  proof  of  contents  in  tbii 
case  was  altogether  short  of  tbe  requirements 
of  the  law,  and  tttat  It  cannot  be  cQnaidet«d 
as  sufficient  to  establish  any  right  of  reoovaj 
in  the  plaintiff  as  upon  an  agreement  in  writ- 
ing. The  plaintiff  admitted  on  the  brtal  that 
he  had  made  no  search  for  tbe  paper  wttUn 
three  years  before  the  trial,  and.  In  onr  opto- 
ion,  the  offered  proof  of  contents  abonld  not 
have  been  received  for  that  reason. 

But  there  is  a  still  more  tanpntant  obJecUoa 
to  the  validity  of  the  daim,  and  that  is  thr 
want  ot  suffldoit  proof  that  there  ever  was 
such  an  agreemmt  The  plaintifr  testifled 
that  tbe  agreemoit  was  writtra  by  an  alder 
man  named  J.  G.  Thompsm,  Urlngr  In  OaibMi- 
dale.  and  that  he  attested  it  aa  a  wttneaa,  and 
took  tlw  acknowledgment  ot  the  parties  to  it 
The  alderman  was  called  aa  a  witness  by  the 
plaintiff,  but  lie  oitlrelT  Called  to  establish 
eltho*  tbe  preparation  or  die  ezeentton  at  sock 
a  paper.  After  stating  tbat  he  knew  both 
Dr.  Burr  and  John  Kue,  he  waa  naked:  "Q. 
Did  you  do  any  busbieas  for  than  about  1S79? 
A.  Yes.  Q.  Xto  you  remoidwr  drawing  taj 
paper  betwem  them  rdating  to  the  cottife 
property  In  1879.  in  the  spring?  A.  Well.  I 
cannot  recollect  anything  very  partlcnlar  alnm 
it.  I  have  some  recollectton  of  drawing  soum 
paper,  a  faint  reooUectkm  of  drawing  aone 
paper  for  Air.  Kase  and  Mr.  Burr.  Q.  Cai 
you  give  ns  the  ctmtenta  of  tbat  paper  at  this 
time?  A.  I  cannot"  Tb»  remataider  ot  Ui 
testliBony  waa  no  tanprovttnent  opon  the  fuc- 
golng.  No  ottier  tastteMmy  waa  offared  1^  tbs 
plaintiff  aa  to  the  exeentkm  ot  any  wilttea 
agreunent  b^een  Bmr  and  Kaaa,  Wbes 
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Kaae  ma  called  as  a  wltneas  on  Ids  own  b»' 
half,  he  denied  In  the  most  poeltlTe  and  em- 
plmtlc  maimer  that  he  ever  made  any  written 
nffi-eeitieiit.  or  any  otber  agreement,  with  Bun 
for  the  purchase  of  the  property  and  the  re- 
conveyance of  It,  as  alleged      Burr.  After 
saylog  that  Alderman  Thompson  never  drew 
any  paper  between  him  and  Burr  relating  to 
this  pn^>«ty,  he  was  asked:  "Q.  State  wheth- 
er or  not  you  ever  signed  any  paper.    A  No; 
I  never  did.  Q.  Whether  yon  ever  signed  any 
paper  agreeing  In  any  way  to  reconvey  this 
property  upon  any  condttlons  whatever  to  Dr. 
Burr.    A.  No;  I  never  did.   Q.  State  whetli< 
er,  at  any  time  before,  at  the  time,  or  since 
tbe  aherlfl's  aale,  you  ever  made  any  agtee> 
mont  In  any  way  to  reconvey  this  property  to 
Dr.  Burr  upon  any  condition.    A.  Not  any. 
Q.  State  whether  Dr.  Burr  ever  demanded  ot 
you  to  make  any  conveyance  ot  this  property 
to  him.    A.  No;  he  nevu  did."    His  sabs&- 
quent  testimony  made  no  change  In  the  fore- 
going.   So  far,  then,  as  the  making  of  an 
agreement  In  writing  is  concerned,  the  case 
stands  upon  the  testlmtniy  of  Burr,  on  tlie  one 
side,  and  Kase,  on  the  other.    There  was 
some  attempt  made  on  the  part  of  the  plaintiff, 
as  Is  usual  in  this  class  of  lltigatlona,  to  show 
admiBslona  In  converBationa  by  Kaae  of  having 
made  some  kind  of  agreement  with  Bnrr  to 
reconvey.    Mrs.  Catharine  Lee  was  one  of 
these  witnesses,  and  she  said:    "I  heard  Mr. 
Kase  and  my  husband  talking  about  the  cot- 
tage property  at  that  time.   Mr.  Kase,  as  I 
understood  It,  wanted  to  get  his  share  out  of 
the  propa*ty.    It  is  so  long  ago  that  I  can 
hardly  remember  the  conversatlim  fully.  That 
is  all  he  wanted,  to  get  his  share  out  of  It,  or 
something  like  that."    As  this  would  be  en- 
tirely conalHtent  with  the  Idea  that  Kase  want- 
ed to  get  his  money  back  by  a  sale  of  the 
property  as  his  own,  and  as  nothing  was  said 
about  any  reconveyance  of  the  pnq^erty  to 
Burr,  the  testimony  was  absolutely  usdess  in 
support  of  the  plaintiff's  claim. 

M.  B.  Simrell,  a  witness  for  the  plaintiff, 
testified  to  a  convetsatlon  with  Kase  which 
occurred  in  1878,  15  years  before  the  time 
when  he  testified.  After  saying  that  he  was 
at  Kase's  store,  and  was  talkiag  with  Kase 
about  the  property,  he  was  asked:  "Q.  Tell 
us  what  the  conversation  was.  A.  I  asked 
htm  If  It  was  going  to  take  all  Mr.  Burr 
liad  to  satisfy  this  Judgment,  and  he  says: 
'Oh,  no;  he  wUl  be  left  all  right'  And  I 
s^s:  'How  is  this?'  'Well,'  he  says,  *I 
have  got  some  money  involved  there,  and, 
when  I  get  my  money  out,  I  am  satisfied, 
and  shall  return  the  l)roperty  to  him.'  Q. 
What  else?  A  And  I  says:  'How  Is  this? 
Has  he  got  any  Imnds  for  that?'  And  he 
Rftys:  *He  has  got  a  papa*  to  protect  him.' 
Q.  Is  that  all  the  conversation?  A.  I  think 
that  Is  the  sum  and  substance  of  It  that  day." 
On  cross-examination  he  gave  this  version  of 
the  same  conversation:  "Q.  What  was  said 
next?   A.  I  Mid:   'How  Is  it?   You  have 


got  him  advertised,  and  you  are  going  to  sell 
him  out  by  the  sheriff.'  And  he  said:  That 
is  all  right.'  I  said:  'Ain't  that  going  to 
ruin  him?  Ain't  that  going  to  take  all  he 
has  got?'  He  said:  'He  has  enough  there  to 
pay  me,  and,  after  I  get  that,  that  is  all  I 
want*  Q.  Was  there  anything  else  said? 
Do  you  remember  anything  more  that  was 
said  about  this?  A.  Nothing  particular." 
The  discrepancy  b^weoi  the  testimony  ot 
this  witness  in  chief  and  on  cross-examina- 
tion to  enough  to  condemn  it  for  any  purpose 
in  a  case  of  this  kind,  where  the  whole  fate 
of  the  case  d^ends  upon  clear,  precise,  and 
Indubitable  testimony  to  tbe  very  matter  in 
controversy,  without  considering  Its  lack  of 
detail  as  to  most  essential  matters,  or  the 
fact  that  the  defendant  po^tively  denied  the 
whole  convHrsatloo.  On  his  examination  In 
chief  he  simply  said  that  Kase  said:  "When 
I  get  my  money  out,  I  am  satisfied,  and  shall 
return  the  property  to  him."  This,  of  course, 
means  no  more  than  a  i^ple  declaration 
to  a  stranger  of  an  Intention  that,  when  he 
got  his  money  out,  he  should  return  tbe  prop- 
erty to  Burr.  He  does  not  say  that  he  bad 
made  any  contract  to  reconvey,  but  simply 
that  he  would  reconvey.  In  other  words,  he 
had  the  Intention  to  reconvey,  which,  of 
course,  he  might  change  at  any  moment  Dr. 
Burr  was  not  present,  and  therefore  it  was 
not  In  any  degree  the  expression  of  a  contiact 
to  reconvey.  Then  the  witness.  In  reply  to 
the  next  question,  said:  "He  has  got  a  pa- 
per to  protect  him."  What  kind  of  a  paper? 
The  witness  does  not  say.  Was  it  a  bond  of 
indemnity,  or  an  agreemait  to  bold  the  prop- 
erty In  trust  and  ultimately,  if  either  Burr 
should  pay  the  debt  he  owed  Kase,  or  Kase 
should  recoup  himself  out  of  the  proceeds  of 
the  property-,  that  would  protect  him?  And 
what  money  was  Kase  to  get  out  of  the  prop- 
erty? Was  it  all  the  debts  Burr  owed  him, 
or  only  the  liens  on  the  property,  and  was  it 
to  include  expenditures  for  taxes,  repairs, 
expenses,  and  costs?  The  witness  says  noth- 
ing 08  to  any  of  these  particulars.  But  in 
his  cross-examination  the  witness  says  noth- 
ing about  any  agreement  to  reconvey,  or  any 
paper  that  would  "protect  him."  And  the 
question  is,  which  version  Is  correct?  It  is 
a  sufficient  reply  to  the  whole  of  this  that  It 
Is  too  Indefinite,  too  uncertain,  and  too  con- 
tradictory for  any  court  to  re^  upon  as  tbe 
basis  of  a  decree.  The  only  other  witness  to 
conversations  is  Phllo  Lee,  and  this  is  his  tes- 
timony: "I  and  Mr.  Kase  got  talking,  and  I 
asked  Mr.  Kase  how  he  and  Mr.  Burr  was 
getting  along.  He  said  be  thought  they 
would  get  along  ail  right;  that  all  he  wont- 
ed, he  says,  was  to  get  what  belonged  to 
him;  if  he  gets  tliat  he  would  be  perfectly 
satisfied."  There  is  nothing  here  of  any 
agreement  to  reconvey,  or  any  Intent  to  do  so, 
and,  as  to  getting  what  belonged  to  him,  it  Is 
altogether  consistent  with  getting  his  money 
I  by  means  of  a  sale  on  Us  own  account  This 
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La  all  the  testimony  In  the  case  on  the  part  of 
the  plainUfl  upon  this  subject,  and  it  Is  so 
lamentably  short  of  the  kind  of  testimony  re- 
quired for  sach  a  case  that  it  will  only  be 
necessary  to  state  the  rule  which  has  been 
established  for  quite  half  a  centnry  In  this 
commonwealth  to  make  out  a  right  of  recov- 
ery In  tbia  class  of  cases. 

The  cases  In  which  It  Is  held  that  in  order 
to  coDTert  a  deed  absolute  on  Its  face  into  a 
mortgage,  or  to  create  a  parol  secret  trust  as 
against  sach  a  deed,  the  evidence  must  be 
clear,  precise,  and  indubitable,  are  so  nu- 
merous, and  the  profession  is  so  familiar 
with  them,  that  only  a  brief  reference  to  a 
few  of  them  will  be  necessary.  In  the  case 
of  Fisher  t.  Wltham,  132  Pa.  St.  488,  19  Atl. 
2TH,  we  said:  "While  a  deed  absolute  on  its 
face,  executed  prior  to  the  act  of  1881,  may 
be  converted  Into  a  mortgage  by  parol  proof, 
it  is  well  settled  that  the  evidence  must  be 
clear,  explicit,  and  nnequlvocaL  It  must 
show  an  agreement  in  the  nature  of  a  de- 
feasance, contemporaneous  with  the  execu- 
tion and  delivery  of  the  deed.  Subsequent 
admissions  alone  are  not  snfflcient  The  evi- 
dence in  this  stale  case  falls  far  below  the 
required  standard,  and  we  therefore  think 
the  court  below  was  clearly  right  In  sustain- 
ing exceptions  to  the  master's  report  and  dis- 
missing the  bill."  In  Rankin  v.  Simpson,  19 
Pa.  St.  471,  Mr.  Justice  Woodward,  comment- 
ing upon  this  class  of  cases,  said:  "If  a 
party  call  on  courts  to  execute  parol  con- 
tracts for  land  in  spite  of  the  statute  of 
frauds  and  perjuries,  let  him  prove  a  con- 
tract Because  he  can  find  persons  who  re- 
member the  owner's  loose  or  casual  declara- 
tions indicative  of  a  sale,  shall  he  have  a 
decree  in  disregard  of  the  statute,  and  in  op- 
position to  his  own  declared  convictions? 
The  chancellor  has  never  lived  who  would 
tolerate  such  a  demand.  Patents  and  deeds 
and  wills  would  be  a  solemn  mockery  if  they 
might  be  trifled  with  and  set  aside  In  this 
manner."  In  NlcoUs  v.  McDonald,  101  Pa. 
St  514,  we  said:  "When  a  party  sets  up 
title  against  a  deed  absolute  in  Ita  terms,  and 
seeks  to  con  /ert  It  into  a  mortgage,  the  proof 
of  the  alleged  agreement  necessary  to  change 
its  character  must  be  clear,  explicit,  and  un- 
equivocal. It  should  not  rest  on  the  subse- 
quent admissions  and  declarations  of  the 
alleged  mortgagee  only.  •  •  •  When  the 
attempt  Is  made,  he  claims  as  a  mortgagor 
seeking  to  redeem.  Although  the  action  may 
be  ejectment  in  form,  yet  in  substance  It  Is 
a  bill  in  equity  to  compel  a  reconveyance  of 
the  land  from  the  mortgagee  In  possession. 
*  *  *  If  the  parol  evidence  be  Insufflclmt 
to  move  a  chancellor  to  decree  a  reconvey- 
ance, it  is  insufficient  to  justify  a  recovery 
in  ejectment.  •  •  •  If  he  be  of  opinion 
that  the  evidence  does  not  make  out  a  case 
which  would  Induce  a  chancellor  to  decree  a 


conveyance,  It  is  his  duty  to  gire  the  Jmy 
binding  Instructions  to  that  effect"  Ta 
show  by  parol  that  a  deed  absolute  od  Us 
face  is  a  mo^age,  the  proof  must  be  dear, 
explicit  and  unequivocal  Plumer  r.  Guib- 
rie,  76  Pa.  St  441.  To  convert  a  deed  absc^ 
lute  on  its  face  into  a  mortgage  by  parol  evi- 
dence, it  must  be  clear,  precise,  and  indubita- 
ble, sufficient  to  satisfy  the  mind  of  a  chan- 
cellor; otherwise  It  Is  error  to  aabmlt  it  v 
the  Jury.  Pancake  v.  Cauffman,  114  Pa.  Si 
113,  7  Atl.  67;  Bowan  v.  Finney,  96  Pa.  St 
192;  Saunders  v.  Gould.  134  Pa.  St  44o.  19 
Atl.  694. 

It  Is  unnecessary  to  multiply  the  cItatioiR 
Applying  the  principle  to  the  present  case. 
It  is  seen  at  once  that  the  plaiDtKrs  'daim  it 
destitute  of  merit  His  oath  la  met  by  tbe 
contrary  oath  of  the  defendant  Kase.  If 
we  look  for  corroborating  circumstances,  tbev 
are  absent;  but  they  are  presoat  against  hs 
claim  with  great  force.  For  instance,  lo  the 
very  next  year  after  Kase  received  bis  sher- 
ifTs  deed,  some  of  the  buildings  on  the  prem- 
ises took  fire,  and  were  burned  to  the  grouod. 
Kase  received  almost  $4,000  of  insurance 
money,  and,  according  to  the  plaintifTs  tht 
ory,  Kase  was  thereby  fully  paid  all  the 
money  that  was  due  him.  Yet  the  [rfalntiff 
took  no  steps  to  enforce  his  equity.  If  he  bdd 
a  written  agreement  such  as  be  alleges,  ttaes 
was  the  time  to  present  his  denuuid,  and.  if 
refused,  to  take  Immediate  steps  to  enforce 
It.  Then  everything  was  fresb  In  the  mem- 
ory of  parties  and  witnesses,  the  writteo 
agreement  was  In  the  pialntltrs  possesaion, 
according  to  his  statement  and  his  remedy 
was  simple  and  easy.  It  Is  absolutely  inex- 
plicable why  he  did  not  do  this,  and  no  ex- 
planation worth  speaking  of  is  attempted- 
He  stood  by  and  did  nothing.  Finally.  Ksm, 
being  in  possession  constantly  for  Beveo 
years,  sold  the  property  to  Stone,  who  was 
undoubtedly  an  innocent  purchaser  for  value 
without  notice.  Stone  took  possession  at 
once,  and  spent  some  $1,50Q  In  fmprore- 
ments,  according  to  the  testimony.  Mfsn- 
whlle  Burr  gave  him  no  notice  of  his  i-laiiD 
of  title,  but  allowed  the  improvements  to  be 
made  without  any  objection  or  demand  or 
ofTer  of  indemnity.  It  is  simply  tmposaiKe 
to  reconcile  sach  conduct  with  tbe  int^ri:; 
of  the  plalntlfC's  claim.  At  last,  after  delay- 
ing all  efforts  to  assert  his  title  for  12  years, 
he  brings  the  present  action,  witbout  makiiv 
any  demand  upon  Stone,  or  giving  any  oo- 
tice  of  his  title,  or  making  any  offer  to  r^j 
him  the  money  he  had  expended.  This 
gross  laches,  which  is  fatal  to  any  claim  in 
an  equitable  proceeding.  In  our  opIuioD,  &-> 
chancellor  would  decree  a  conveyance  in 
such  circumstances  as  these,  and  therefore 
we  hold  that  Burr  cannot  recover  either 
against  Kase  or  Stone.  The  assignments  ot 
error  are  all  dismissed.   Judgment  affined 
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STATE  V.  APPLEGARTH  et  al. 
(Coart  of  Appeals  of  MarylniuL    May  10.  iSSa,) 
Otstbr  Packixg— LicbksB  TiX— UoxwirrTioir- 

ALITT  or  Law— iMTBBSTATE  COHMBKOa. 

1.  Code,  art.  72,  |5  66,  67.  aa  re-enacted 
I>ai\-3  18»4.  c.  380.  requiring  packpia  and  cannera 
of  oysters  Cor  sale  or  transportation  to  pay  a  li- 
consp  either  of  $300,  or  in  proportion  to  the  num- 
ber of  bi(shels  packed,  imposes  a  tax  upon  occu- 
pation, and  does  not  violate  the  tavrlBioii  of  the 
bill  of  rights  requiring  eqaalitr  and  uoifonnity  in 
taxation. 

2.  Laws  1894.  c.  380,  re-enacting  and  amend- 
loff  Code,  art.  72.  tit.  "OyBtetB,"  ttie  object  of 
which  ia  to  resulate.  protect,  and  preserve  the 
oysters  of  the  state,  does  not,  by  requiring,  in  sec- 
tions 66  and  67.  a  licruse  to  Ix'  paid  by  i>ersoiis  cn- 
ga^ng  in  tiie  oyster  business,  embrace  a  subject 
different  from  its  title  and  the  body  of  the  act. 

3.  Code.  art.  72,  as  re-enacted  by  Laws  1894, 
c  380.  H  06,  <>7,  impoflisK  a  license  npon  packers 
and  ranners  of  oysters  for  "sale  or  transporta- 
tion," does  Lot  scelc  to  reealate  Interstate  com- 
merce, in  violatioa  of  tiiB  federal  eonstltatlmi. 

Appeal  from  criminal  court  of  BaltLmnn 

city. 

Charles  G.  Applegartb  and  Henry  B.  Pear- 
8GD  were  Indicted  for  eugaging  In  the  business 
of  packing  and  canning  oysters  without  a 
license,  and  from  an  order  snstalnlng  a  de- 
murrer to  tbe  indletnwnt  tbe  state  appealB. 
EeverseU. 

Argued  before  ROBINSON,  0.  and  BUY- 
AX.  McSUERRY,  BRISCOB,  PAGE,  and 
BOYD,  JJ. 

Atty.  Gen.  Poe  and  Gharlea  O.  Kerr,  for 
the  State.  B.  H.  Oaas  and  B.  H.  Haman, 
for  appellees. 

BOYD,  J.  The  appellees  were  Indicted  for 
engaging  in  the  business  of  packing  and  can- 
ning, for  sale  and  transportation,  oysters  tak- 
en in  the  waters  of  this  state  without  obtain- 
ing from  the  state  a  license  therefor.  A  de- 
mun-er  to  the  indictment  was  hiteriwsed, 
which  was  sustained,  pro  forma,  by  tbe  court 
beluw.  Tbe  prosecution  is  based  ou  sections 
€0,  67,  art  72,  Code  Pub.  Gen.  Laws,  as 
amended  by  chapter  3S0  of  tbe  hav/a  of  1804. 
It  is  contended  on  bebalf  of  tbe  appellees 
that  these  sections  are  (1)  in  conflict  with  tlie 
constitution  of  tbls  state,  tMcause  the  license 
provided  for  Is  an  arbitrary  and  unequal  tax, 
contrary  to  tbe  fifteenth  article  of  the  bill  of 
rights,  and  not  a  lawful  exercise  of  the  police 
power  of  tbe  state;  and  (2)  that  they  are  a 
ref;ulation  of  interstate  commerce,  in  violation 
of  Uie  constltuUon  of  tbe  United  States.  We 
will  consider  tbe  case  in  tliat  order. 

There  has  been  on  our  statute  books  for 
many  years  legislation  having  In  view  tlie 
protection  and  preservation  of  the  oysters  of 
this  state.  Since  1860  a  separate  article  has 
Ix'un  devoted  to  this  subject  in  tbe  several 
Codes  of  Public  General  laws  of  Maryland. 
VoT  some  years  past  tbe  legisUitures  have 
genci-oUy  been  called  upon  to  devote  more  or 
less  time  to  this  Important  subject,  and,  at 
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tliesesBioii  of  IKH.  article  73.  tit.  "Oysters," 
of  tile  Code,  was  reiiealed,&nd  re-enacted  with 
amendmenta.  Section  60  of  that  article,  as 
tbus  amoided,  requires  every  person,  firm,  or 
corporation  engaged  Id  the  business  of  paelc- 
tng  and  canning  oj'sters  for  sale  or  transpor- 
tation to  take  out,  on  or  before  the  Ist  day  of 
September  in  each  year,  a  license  to  engage 
In  sucb  business  by  application  to  the  &eik 
of  tbe  circuit  court  of  tbe  county  In  which 
the  place  of  business  of  such  applicant  Is  sit- 
uated, or  to  the  clerk  of  the  court  of  common 
pleas,  if  in  Baltimore  dty.  The  applicant 
is  required  to  state  tbe  number  of  bushels  of 
oysters  which  he  proposes  to  pack  during  tbe 
succeeding  eight  months,  and  to  pay  at  tbe 
time  of  issuing  tbe  license  the  sum  of  t2S  for 
such  license,  and  In  addltl<m  thereto  the  sum 
of  $1  per  1.000  for  every  1,000  bushels  over 
10,000  so  estimated  In  his  appllcatiai  as  tbe 
total  number  to  be  packed  during  the  season. 
He  is  also  required  to  make  a  return,  under 
oath,  within  30  days  after  the  26th  day  of 
April  in  each  year  (that  being  the  end  of  tbe 
season  In  which  oyst«-H  can  be  caught),  to  the 
cleii£  from  whom  he  obtained  the  llceiise,  of 
the  number  of  bnsb^  packed  or  canned  by 
blm  during  tbe  seas<ni,  and  to  pay  the  derfe 
the  further  license  money  of  $1  per  1,000  for 
each  1,000  bushels  packed  or  canned  by  blm 
o\'er  and  above  tbe  estimate  In  bis  applica- 
tion. This  report  must  be  forwarded  to  tbe 
comptroller  of  the  state,  who  Is  autboriited  to 
return  any  overpayment,  in  case  be  Is  satis- 
fied that  the  total  number  of  bushels  packed 
by  said  person  was  less  than  the  number 
stated  In  bis  application.  This  section  further 
provides  that  all  moneys  tbus  received  from 
said  licenses  shall  be  palA  over  and  accounted 
for  by  tbe  clerks  to  the  comptroller  to  oe 
placed  by  blm  to  the  credit  of  tbe  oyster  fund, 
as  provided  by  section  29  of  said  article.  The 
latter  section  provides  for  the  payment  of 
moneys  received  from  dredging  licenses  and 
□titer  sourees  therein  named  Into  the  treas- 
ury, to  be  "placed  to  tbe  credit  of  a  fund 
which  shall  be  called  'Tbe  Oysttf  Fund/  and 
the  same  shall  be  kept  separate  and  distinct 
from  other  funds  In  the  treasury,  and  shall 
only  be  drawn  upon  for  tiie  purpose  of  main- 
taining sufflclent  and  proper  police  regula- 
tions for  the  protection  of  flsb  and  oysters  in 
Maryland  waters,  and  in  the  payment  of  tbe 
oftlcers  and  men  and  keeping  In  repair  and 
supplying  tbe  necessary  means  of  sailing  tbe 
boats  and  vessels  of  the  state  flsliery  force." 
Section  67  fixes  p«ialtleB  for  the  violation  of 
section  66,  and  authorizes  any  person  to  pay 
the  sum  of  $300  per  annum  for  a  license, 
without  being  required  to  report  the  number 
of  bushels  handled  by  him,  or  otherwise  dis- 
close the  operation  of  his  business. 

Tbe  above  are  tbe  material  parts  of  the 
sections  of  this  law  directly  Involved  in  this 
case.  An  examination  of  the  other  provisions 
of  this  article  will  show  that  the  legislature 
has  required  those  engaged  in  catching  and 
taUng  oysters,  for  sale,  out  of  tbe  waters  of 
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Maiyland,  with  rakes,  tonga,  scoops,  dredges, 
and  other  instrameDtB,  to  take  out  llcaises, 
and  also  those  engaged  in  selling  oysters  on 
commission.  It  will  also  be  seen  that  great 
care  has  been  taken  to  require  persons  con- 
nected with  the  oyster  business  to  deal  fairly 
with  the  state,  and  large  outlays  of  money 
are  provided  for,  to  be  paid  out  of  the  oyster 
fund,  for  the  pnri>0Be  of  relating,  preserv- 
ing, and  protecting  this  Important  and  valna- 
ble  Industry  of  onr  state.  In  considering  this 
qoestimi.  It  is  well  to  bear  in  mind  that  the 
oyster  beds  are  the  property  of  the  state 
(McGtcady  v.  Virginia.  04  TJ.  S.  S91;  Brad- 
staaw  T.  Lankford.  73  Md.  4S1,  21  AtL  66). 
and  that  the  legislature,  r^resenting  the  sov- 
ereign power  of  the  state,  can  pass  lawa  de- 
termining how  oysters  can  be  taken,  can  pro- 
hibit them  from  being  taken  at  all,  or  make 
such  other  reasonable  regolattons  concemlDg 
them  as  It  may  deem  best  and  ivoper  for  the 
interests  of  the  state  at  large.  If  the  restric- 
tions Imposed  upon  those  engaged  In  the 
business  of  taking  oysters  be  withdrawn,  the 
oyster  beds  might  be  destroyed,  or  at  least 
seriously  Injured.  It  has  therefore  been 
deemed  proper  by  the  legislature  to  provide 
a  "state  fishery  force,"  at  large  expense,  to 
enforce  the  laws  passed  for  ^elr  preserva- 
Uon  and  protection.  If  the  Income  from  li- 
censes granted  under  laws  existing  prior  to 
18&1  proved  insufficient  to  meet  the  demands 
on  the  state,  the  legislature  had  the  undoubt- 
ed right  to  provide  for  the  deficiency,  provid- 
ed, of  course,  It  kept  within  constitutional 
bounds.  If  there  be  a  class  of  persons  en- 
gaged In  business  In  this  state  who  are  large- 
ly dependent  upon  the  oysters  in  the  waters 
of  this  state  for  the  conduct  of  their  business, 
bnt  who  had  heretofore  not  been  required  to 
have  and  pay  for  licenses  for  the  privilege  of 
engaging  In  such  occupation,  we  can  see  no 
just  or  equitable  ground  to  restrain  the  legis- 
lature from  requiring  them  to  do  so,  unless 
prohibited  by  the  organic  law  of  this  state 
or  of  the  United  States.  Such  legislation  on 
this  particular  subject  might  well  be  justified 
on  the  ground  that  the  state,  as  owner  of  the 
oysters,  Is  entitled  to  a  reasonable  and  fair 
compensation  for  them;  and  It  may  not  be 
deemed  jnst  or  wise  to  impose  all  the  burden 
on  those  who  oftentimes  t^ndergo  great  hard- 
ship and  BUfTering  lu  catching  them,  and 
therefore  those  engaged  In  packing  and  can- 
ning them  aro  called  upon  to  contribute  their 
share  of  the  compensation.  If  the  state  is 
not  to  profit  by  sales  of  its  property,  it  should 
at  least  be  protected  from  any  loss  in  caring 
for  it,  and  all  those  engaged  In  the  oyster 
business  might  justly  be  required  to  con- 
tribute their  portion  of  the  cost  and  expense 
of  preserving  them.  When  we  remember 
that  oysters  In  the  waters  of  the  state  belong 
to  it,  and  see,  from  an  examination  of  the 
article  of  the  Code  In  which  the  sections  now 
tkefore  us  are  embraced,  the  great  expense  In- 
curred by  the  state  In  fostering  and  encoura- 
glng  this  Indnstry,  and  preserving  tbe  oysters. 


and  that  all  the  rerenne  derived  from  tb 
licensee  objected  to  in  this  case  are  requir?>i 
to  be  placed  in  the  separate  fund  appli«it>l- 
to  those  pntposes.  we  might  pertiaps  contsi 
ontsdves  by  declaring  this  law  to  be  valK 
on  the  ground  that  these  license  fees  are  ud 
posed  for  the  regulation  of  tlie  oyster  biL<i 
ness,  with  whlcli  (prater  packers  are  connm- 
ed.  But  we  are  now  dealing  with  a  statute 
passed  by  the  legislature  for  the  ben^t  i:^ 
the  state,  and  we  are  not  called  upon  to  draw 
nice  distinctions  between  the  power  to  Iicctm 
for  regulation,  and  the  power  to  license  wit^ 
a  view  to  revenue,  as  is  sometimes  reqaim: 
in  construing  charters  of  mnnlcipal  coipon.- 
tions  for  the  purpose  of  determining  wbetti^ 
or  not  such  corporation  had  the  power  to  ex 
act  certain  license  fees.  The  cases  of  Vao- 
sant  V.  Stage  Co.,  50  Md.  335.  and  State  r. 
Rowe,  72  Md.  65S,  20  Atl.  179,  cited  by  tL« 
appellees,  are  of  the  lattw  kind. 

Hie  privilege  of  carrying  on  the  bnsiness  of 
packing  and  canning  oysters  Is  made,  by  tMs 
law.  to  depend  upon  the  taking  ont  of  i  !: 
cense,  and  we  do  not  think  the  provisions  >; 
the  state  constitntion,  looking  to  equality  an-, 
uniformity  in  taxation,  are  thereby  vlolatil 
It  Is  said  in  Tledeman's  Ltmltatlona  of  Pofi.-- 
Power  (page  282)  that  the  most  commim  (il>- 
jectlon  raised  to  the  enforcement  of  a  licrn^ 
tax  Is  that  It  offends  the  constitutional  pn->v: 
slon  which  requires  uniformity  of  taxattm 
i^nce  the  determination  of  the  sum  that  sI-aD 
be  required  of  each  trade  at  occtipatlon  niii-i 
necessarily,  In  some  degree,  be  arbitran. 
and  the  amount  demanded  more  or  less  irrei; 
ular.  But  the  courts  have  generally  held  tbst 
the  constitutional  requirement  as  to  anlformi 
ty  of  taxation  bad  no  refoence  to  taxation  of 
occupation."  The  right  to  require  the  pay- 
ment of  license  fees  fw  the  privilege  of  car- 
rying on  business  of  different  kinds  has  bew 
recognized  for  many  years  In  this  state,  an! 
the  license  fees  required  to  be  paid  have  In^a 
fixed,  iu  the  discretion  of  the  legislature,  at- 
cordlng  to  circumstances  and  the  diaract^  <^ 
the  business.  Take,  for  example,  the  Ucensa 
to  brokers.  Exchange  nnd  insurance  tvoberK 
are  each  required  to  pay  $100  per  annnx 
stock  and  merchandise  brokra^  ^75,  and  tea,' 
estate  and  bill  brokers  ¥50,  per  annum.  The  fi 
engaged  in  the  sale  of  ordinary  sroods,  dat- 
tels,  wares,  or  merchandise  are  required  t" 
pay  according  to  the  amount  of  stock  at  t^e 
principal  season  of  sale,  thus  varying  froni 
$12  to  $150  per  annum.  Those  selling  spiriin 
ous  or  fermented  liq '•ors  in  quantities  not  it^ 
than  a  pint  are  required  to  pay  from  $18  v 
$150  per  annum,  while  ordinary  keepers  i^F 
from  $25  to  $450,  according  to  the  rental  x 
annual  value  of  the  premises.  Other  Inatsn- 
cea  might  be  dted,  bnt  these  serve  to  lUnstnte 
what  has  been  the  practice  In  this  state,  and 
It  would  scarcely  be  contended  0iat  Uceasm 
cannot  be  required  of  persons  engaging  io 
such  occupations  as  those  above  mentioned. 
Upon  what  [Kindlide,  tha,  Is  the  license  ftt 
required  of  oyster  packers  Illegal?  It  Is  ar 
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sneA  that  ttie  meUiod  adq^ted  Is  mrd.  If 
tbat  be  admitted,  It  does  not  invaUdate  tlie 
taw.  but  It  does  not  matttlally  differ  tsam  tbe 
traders'  licenses,  so  tar  as  the  method  oCflz> 
Ing  the  rate  is  concerned.  In  the  latter  the  11- 
?ensefeela  graduated  acc(ndlns  to  the  amomit 
at  stock  on  hand  at  the  principal  season  of 
sal^  while  In  this  It  Is  according  to  the  nnm- 
best  of  oysters  packed;  the  effort  in  each  case 
being  to  require  payment  according  to  the 
anioout  of  the  baslueas  done  In  the  occupation 
taxed. 

We  do  not  agree  with  the  learned  counsd 
for  the  appdiees  that  this  law  In^oses  a  tax 
eu  the  ^perty,  and  not  on  the  occupation, 
la  the  case  (MC  State  t.  Onmbeiland  &  F.  R. 
Co.,  40  Md.  22,  relied  on  by  hhn,  the  act  of 
assemUy  In  question  prohibited  coal-mlning 
companies  from  tcansixHrtlng  any  coal  mined 
In  this  state  until  a  state  tax  of  two  cents 
ton  cm  said  coal  was  paid.  It  was  Intended  to 
be  in  lieu  of  all  otbsr  state  taxes  to  be  paid  by 
those  compaiUes,  and  expresBly  pswrlded  that 
tbe  cony^troller  should  give  the  companies 
paying  tiie  tax  discharges  from  state  taxes  <mi 
tlielr  capital  stodc   It  being  manifestly  and 
confessedly  a  dhwut  tax  on  the  properly  In 
the  opinion  of  four  out  of  seven  Judges  who 
sat  In  the  case,  they  held  tiw  law  to  be  In  vio- 
lation of  the  flftetiath  article  of  the  bm  of 
rights  of  this  state.  TbB  other  tiiree  Judges 
dissented,  on  the  ground  that  It  was  not  nn- 
conBtitutioaal,  notwithstanding  the  language 
of  the  statute.   This  case  dlffus  widely  from 
thatt  as  this  law  simply  provides  ta  a  license 
tax  on  tbe  bmlness  or  occupation  of  those  u- 
gaged  in  packing  or  running  oysters,  and  not 
for  R  tax  <m  property.   In  State  v.  Philadel- 
phia. W.  &  B.  R.  Cio.,  46  Md.  Sei.  this  court 
held  diat  a  tax  of  one-half  of  1  per  centum 
upon  the  gross  receipts  of  railroad  companies 
waa  not  a  direct  tax  iq^n  the  property  of  the 
companies,  within  tbe  meaning  of  the  fifteenth 
article  of  the  bill  of  rights.   It  was  sodi  a 
tax  as  might  be  imposed  or  laid  "with  a  par* 
ticular  view  for  the  good  government  and  ben- 
efit of  tiie  communMy,"  and  not  such  as  was 
prohibited  under  the  inior  dause  of  tUs  ai^ 
tide.   Although  that  case  differs  from  this, 
wo  refer  to  it  as  reflecting  upon  the  character 
of  tax  tiu)  cbuse  tai  the  fifteenth  artlde  of 
Oie  bni  of  rltfits  relied  ca  refers  to,  as  oa^ 
strued  by  this  court   See.  also.  Kohr  v.  Oray, 
decided  at  last  October  term,  but  not  yet  of- 
fidally  reported,  3f>  Atl.  632.   It  Is  true  that 
tbe  burden  imposed  on  oyster  packers  as  a 
class  may  differ  from  tbat  on  other  oocupa- 
tlons,  but  that  is  ftw  the  sound  discretion  of 
the  l^lslatnre.  An  attorney  at  law  may  not 
pay  taxes  on  one  doUar^i  worth  of  jvoperty. 
and  he  is  not  now  xeqnlxed  to  pay  any  license 
tax  to  the  state  for  the  inlvflege  of  practicing 
bis  profesdon.  while  his  nd^bor,  If  a  mer^ 
chant,  not  only  pays  taxes  on  Us  stock  of 
goods,  but  Is  required  to  pay  a  license  tax 
before  be  ca&  sen  one  dcdlar's  worth  of  goods, 
yet  It  camot  be  snocessfiUly  contended  tbat 
me  law  of  ttils  state  requhdng  merchants  to 


pay  a  license  tax  Is  unconstitutttmaL  The 
courts  must  leave  to  the  sound  discretion  of 
tbe  i^lslature,  which,  of  course,  should  be 
hraestly  exercised,  U»  qnestiott  as  to  what 
oecupattms  shall  be  licensed,  what  rates  shall 
be  diarged,  etc.,  so  kog  as  tbe  laws  do  not 
manifestly  conflict  with  some  provldon  of 
the  ccmstltutlott  of  tbe  United  States  or  <rf  the 
state  The  method  nAaptsA  In  this  case  Is 
probab^  as  Just  as  could  be  established.  It 
Is  regulated  by  the  amount  of  business  done, 
and  the  prtvltege  Is  given  of  paying  the  sum 
of  $800  as  a  fixed  amount  Instead  of  being 
governed  by  tbe  number  ot  bushels  packed. 
If  the  legislature  had  arbitiarlly  fixed  $.300  as 
the  license  tax  to  be  paid  hyall  oyster  packos, 
the  iltfht  to  do  so  could  not  be  questtcmed. 
Why,  thai,  could  it  not  adopt  as  a  minimum 
license  fee  f25,  and  as  a  maximum  9800,  with 
a  sliding  scale  between  those  sums,  according 
to  the  amount  of  bnshiess  done?  This  Is 
practically  what  was  done. 

Again,  it  vras  contended  on  the  part  of  the 
appellflea  that  if  the  license  fee  Is  to  be  re- 
garded as  a  mere  tax  on  the  bnshiess  of  the 
packer,  then  Uiis  law  emteaces  a  snbJeet  dls- 
tlnet  from  ite  title  and  frcun  the  body  of  the 
act  The  act  of  18M,  as  has  already  been 
said,  r^ealed  and  Te«nacted  artkte  72  of  the 
Code,  and  included  alt  the  public  general 
laws  cm  the  subject  of  oysters,  to  the  date 
of  ite  passage^  It  adopted  various  rela- 
tions for  the  government  of  those  connected 
with  the  oyster  buslnen,  and  in  doing  so 
provided  for  licenses  to  packers.  It  was 
therefore  not  only  unobjectionable,  but  rery 
^pnpriate^  to  Include  the  provlslcms  of  sec- 
tions OS  and  07  In  this  article.  They  are  a 
part  of  the  system  adopted  by  tbe  legislature 
to  legnlatev  protect,  and  preserve  the  oysters 
of  flu  state,  and  hence  were  embraced  In 
this  article^  Thla  Is  not  wltfacmt  precedent 
In  this  state.  In  article  23,  tit  "Gorpora- 
tlona,"  we  find  subdivisions  of  **Insnrance 
Oompaniw"  and  "Insurance  Department," 
and  under  the  latter  provision  is  made  for 
licenring  agents  of  fbralgn  Insurance  com- 
panlea,  who  are  required  to  pay  $200  per 
annum,  and  also  a  tax  of  1%  per  centum  on 
the  premiums  orileeted,  received,  or  secured 
in  this  states  or  fMm  residents  thereof.  In 
addition  to  some  other  fees  named.  The 
state  has  a  large  revenue  fnmi  that  source. 
Nor  do  we  see  any  objection  to  the  provision 
of  tbe  law  requiring  the  ilciense  fees  oollect- 
ed  of  tbe  oyster  packers  to  be  paM  Into  the- 
oystw  fund.  Wbetber  the  money  goes  Into 
the  general  treasury,  and  any  defldoK^  In 
the  o^ter  fond  is  made  up  by  the  state  out 
of  Qie  general  fund,  or  t^ether  it  Iw  paid 
directly  into  the  oyster  fund,  can  make  no 
poesible  difference  to  the  packers.  They  are 
reaUy  benefited  by  tbe  method  adopted  by 
this  law,  as  the  mcmey  paid  by  them  Is  r»> 
quired  to  be  used  for  purposes  connected 
with  the  oyster  business.  In  which  th^  are 
directly  lnter»ted.  If  the  state  has  tbe  right 
to  impose  the  license  tax,  as  we  hold  It  has. 
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It  can  certainly  determine  what  sliall  be  done 
Willi  the  money  as  long  as  no  unlawful  use 
ia  made  of  It  Having  considered  the  vari- 
ous objections  urged  by  the  learned  counsel 
for  the  appellees  to  this  law,  we  are  of  opin- 
ion that,  treating  It  as  a  tax  on  the  occupa* 
tlon  of  these  persons,  the  law  Is  not  obnox- 
ious to  any  of  the  provisions  of  our  state 
constitution,  and  therefore  must  be  sustained, 
unless  it  be  In  conflict  with  the  federal  con- 
stitution, which  we  will  briefly  refer  to. 

But  little  stress  was  laid  on  this  groond  of 
defense  either  In  the  oral  argument  or  the 
brief  filed  by  the  appellees.  We  do  not  see 
how  there  can  t>e  any  serious  question  about 
the  validity  of  this  law,  so  far  as  affected  by 
the  constitution  of  the  United  States.  The 
law  does  not  In  any  way  discriminate  in 
favor  of  the  citizens  of  this  state  against  the 
citizens  of  other  states.  On  the  contrary,  it 
only  applies  to  those  whose  places  of  busi- 
ness are  in  this  state.  Nor  do  we  think  It 
can  be  said  that  it  In  any  way  regulates  or 
imdertalies  to  regulate  Interstate  commerce. 
It  was  suggested  in  argument  that,  as  the 
law  applied  to  those  engaged  In  packing  or 
canning  oysters  for  sale  or  transirartation. 
the  latter  clause  made  the  law  objectionable. 
That  term  was  evidently  used  toexempt  those 
who  packed  or  canned  oysters  for  their  own 
purposes,  but  not  for  sale  or  transportation. 
Of  course,  oyster  packers  In  this  state  may 
sell  or  transport  all  their  oysters  within  the 
state,  or  they  may  sell  or  transport  some  of 
them  beyond  the  state.  But  that  does  not 
prohibit  the  state  from  taxing  them  for  the 
prosecution  of  their  business  within  the  state. 
It  was  said  as  early  as  the  case  of  Nathan  t. 
Louisiana,  8  How.  80,  that  "no  one  can  claim 
an  exemption  from  a  general  tax  on  hia  busi- 
ness within  the  state  on  the  ground  that  the 
products  sold  may  be  used  in  commerce.  No 
state  can  tax  an  export  or  an  Import  as  such, 
except  under  the  limitations  of  the  constitu- 
tion. But  before  the  article  becomes  an  ex- 
port, or  after  It  ceases  to  be  an  Import,  by 
being  mingled  with  other  property  In  the 
state,  it  Is  a  subject  of  taxation  by  the  state. 
A  cotton  broker  may  be  required  to  pay  a 
tax  upon  bis  baslness,  or  1^  way  of  license, 
although  he  may  bay  and  sell  cotton  for  for* 
eign  exportation."  Although  it  is  sometimes 
difficult  to  draw  the  line  between  wliat  Is 
and  what  Is  not  a  regulation  of  commerce 
among  the  states,  we  have  been  referred  to 
-no  case,  and  know  of  none,  decided  by  the 
federal  courts,  that  will  bring  this  case  with- 
in any  of  those  dasses  that  have  been  h^d  to 
be  In  conflict  with  the  constitution  of  the 
United  States.  Being  of  the  opinion,  then, 
that  there  Is  no  w^l-Connded  constitutional 
objection  to  the  law  under  consideration, 
viewing  It  from  the  standpoint  ot  either  the 
fedemi  or  state  constitution,  and  recogniz- 
ing the  right  of  the  legialature  under  those 
circumstances  to  pass  It.  we  must  reverse  the 
Judgment  below,  and  award  a  new  trial. 
Judsment  reversedi  and  new  trial  awarded. 


BALTIMORE  TRACTION  OO.  APPEL 
(Court  of  Appeals  of  Maryland.     M«rt±  26. 

1895.) 

Actios  i.QAniwt  Sthbbt  Rah-wax — Aociumst  ti 
Street  CRosaiNo — Evidence  nw  Neougb^^ci. 

1.  The  burdeo  of  eetabliKhins  oontiib;io.?T 
negligence  is  on  defendnnt. 

2.  Thougb  piHintiBf  was  wanting  fa  opI-c-.-t 
care  In  attempting  to  cross  defendant's  tiarki 
he  may  recover  if  defendant's  empIoy6.in  the 
ercise  of  ordinary  care,  might  have  avoiticvi  -j.^ 
accident  after  be  saw  plaintiff,  or  by  the  w  '■: 
ordinary  care  might  have  seen  that  plaintiff 

in  danger  of  being  struck. 

3.  Where  the  evidence  is  confficting.  l> 
question  of  Dei!liRpnce  is  for  tho  jnry, 

4.  Act  1894,  c.  186,  reqoiriag  the  court  to 
roct  special  findings  of  fact  where  thej  are  iv- 
quested  by  either  party,  does  not  reqoire  'M 
court  tn  submit  special  questions,  when  tt*> 

auest  therefor  is  not  made  antil  after  the  clo»^  ''f 
le  arguments,  wtuA  the  Juiy  ia  aboat  to  rvtn 

Appeal  from  saperlor  court  of  Baltlmo!? 

city. 

Action  by  John  Conrad  App^  asalnst  the 
Baltimore  Traction  Company  for  persoial 
injuries.  From  a  Judgment  tor  plaintiff,  de 
fendant  appeals.  Affirmed. 

At  the  conclusion  of  the  trial  the  plalatif 
offered  the  following  prayers,  amon^  others: 
"(1)  The  plaintiff  prays  the  court  to  instira 
the  Jury  that  If  they  believe  from  the 
dence  that  the  plaintiff  received  the  InJuriM 
mentioned  In  evidence  to  his  person  ssJ 
property,  from  a  collision  with  the  car  of 
the  defendant  In  charge  of  the  motoncait 
and  conductor  In  the  nnploy  ot  the  Oe^ 
fendant,  and  that  such  collision  was  can^^l 
by  the  negligence  of  defendant's  motoruEiO 
In  the  management  ot  the  car  of  wbicb 
he  was  the  motorman,  and  tbat  tbe  plala- 
tlff  was  at  the  time  of  the  accident  dur- 
ing on  West  street,  being  one  of  the  stre^ii 
of  BaltimM'e  city,  and  using  dne  care  is 
BO  doing,  then  the  plaintiff  ia  entitled  to 
recover.  (2)  Tbe  plaintiff  prays  tbe  court 
to  Instruct  the  Jury  that  tlie  Inirden  is  ta 
the  defendant  to  prove  any  sncb  contritt- 
utory  negligence  on  the  part  of  tbe  pis'!!- 
tiff  as  will  preclude  the  plaintiff  from 
oovery,  but,  in  determining  whether  tbe 
plaintiff  was  guilty  of  contributory  ne^t- 
gence  or  not,  the  jury  should  consider  tbe 
whole  evidence  In  the  case,  Inchiding  t^ 
plaintiff's  as  well  as  the  defendant's.  i3> 
If  the  Jury  find  from  the  evidence  that  tL-e 
motorman  In  diarge  of  the  car  which  strnA 
plaintiff's  wa^n  saw,  or  by  tbe  exerdM 
of  ordinary  care  might  liave  seen,  that  the 
plaintiff  did  not  hear  or  oompretamd  t&» 
signals  given  by  the  motorman  of  the  sjk 
proach  of  the  car,  then  it  was  bla  duty  to 
have  stopped  the  car.  <4)  Bven  If  tbe  Jut 
find  that  thexe  was  want  of  ordMiary  care  oi 
the  part  of  tbe  plaintiff,  yet  he  ts  entitled  n 
recover,  provided  that  the  motorman  ooald 
have  avoided  the  accident  by  tbe  use  of  «• 
dlnary  care  after  he  saw,  or  by  tbe  use  t^t 
ordinary  care  might  have  seen,  that  tbe 
plaintiff  was  on  the  trade,  and  waa  bi  dan- 
gar  of  btfng  strode  1^  tbe  cac" 
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Argned  before  ROBINSON,  a  J.,  and 
BHYAX.  BRISCOE,  McSHBRRY,  I'OWL- 
EU,  ItOBERTS,  PAGE,  and  BOYD.  JJ. 

P.  C.  Sliiiffluff  and  Ed.  Dnffy,  for  appellant. 
C.  D.  McFarland,  P.  3,  Camptwll,  and  Bmll 
Buduiti.  tor  appellee. 

BUI8C0B,  J.  The  appellee  brought  milt 
against  the  appellant,  a  street-railway  com- 
pany, operating  Ita  llnea  in  tbe  city  of  Balti- 
more, tor  injuries  sustained  by  reason  of  the 
nefcltgence  of  one  at  ita  employta  while  pro- 
pelling an  electric  car  on  the  public  streets 
of  that  city.  The  case  was  tried  before  a 
Jury,  and,  the  judgment  being  for  tbe  plain- 
tiff, the  company  has  apj>ealed.  The  ques- 
tions arise  solely  apm  exceptions  to  tbe  ml- 
lugs  of  tbe  court  upon  the  prayers,  and  a 
construction  of  the  act  of  1804,  c  182^  relat- 
ing to  "Special  Findings  of  Facts  by  Court 
or  Jury."  Upon  the  close  of  the  plaintiff's 
testimony,  the  court  was  asked  to  withdraw 
the  case  from  the  jury:  First,  because  of 
tne  contributing  negligence  of  the  plaintiff; 
and,  secondly,  because  there  was  no  legally 
suttlcient  evidence  to  entitle  the  plaintiff  to 
recover;  and  tbe  failure  of  tbe  court  to  so 
Instruct  the  jury  forms  the  basis  of  tbe  ftrst 
bill  of  exception.  In  refusing  to  grant  these 
prayers,  or  either  of  them,  the  court  com- 
mitted no  error,  because  tliere  was  eTldence. 
if  the  jury  believed  It,  to  entitle  the  plaintiff 
to  recoTer.  The  court  having  refnaed  at  this 
point  of  the  case  to  take  the  case  from 
the  Jnry,  the  appellant  offered  Its  evidence, 
and  the  second  exception  embraces  the  rul- 
ings ot  the  court,  at  the  close  of  the  testi- 
mony, upon  tbe  prayers  of  both  plaintiff  and 
defendant  There  were  17  prayers  In  all. 
The  ftrst,  second,  fourth,  and  fifth  prayers  of 
the  plaintiff  were  granted,  and  the  third  re- 
jected. All  of  the  defendant's  prayers  xven 
rejected  except  Its  twelfOi,  and  the  court 
granted  In  lieu  of  the  rejected  prayers  an 
lnstructi<m  of  its  own,  which  we  wlQ  bere- 
,  af  tOT  consldw.  The  fiiirt,  second,  and  fourth 
prayers  of  the  plaintiff  were  properly  grant- 
ed, and  have  been  approved  In  recent  street- 
railway  cases  decided  hj  this  court  Trac- 
tion Co.  V.  WaUace,  H  Md.  435.  26  Atl.  618; 
Tlnilway  Ca  v.  Colcanan,  80  Md.  — ^  SO  Atl. 
ms;  Amretch's  Case  (Md.)  28  Atl.  800; 
Cocke  V.  Traction  Co.  (Jan.  Term,  1895)  lU 
Atl.  327,  to  be  reported.  Theflfth  prayer  relat- 
ed to  tbe  measure  of  damages  in  the  event  of 
a  verdict  for  the  plaintiff,  and  was  not  se- 
rloasly  controverted  by  the  defendant  By 
the  first  second,  and  third  prayers  of  the  de- 
fendant, which  bad  been  previously  reject- 
ed, the  question  as  to  what  constitutes  con- 
tributory nesUgoice  was  sought  again  to  be 
made  one  of  law  for  tbe  court  rather  than 
one  of  fact  for  the  jnry,  to  determine,  upon 
the  facts  of  the  cas&  This  court  has  re- 
peatedly decided  that  the  question  of  negli- 
gence or  tbe  want  of  ordinary  care,  wh^ 
there  was  a  contrariety  of  evidence  in  cases 
like  tbe  one  fa«re  presented.  Is  one  ot  fact 


for  the  Jnry.  TUIb  is  the  approved  dodrlne 
botli  In  England  and  this  country,  and  we 
deem  it  unneccsf^ary  to  refer  again  to  the  ad- 
judicated cases  bearing  upon  It  As  already 
stated,  these  prayers,  under  tbe  facts  of 
this  cas^  were  prop«*ly  rejected.  Tbe  pray- 
er granted  by  the  court,  in  Hen  of  the  other 
rejected  prayers  of  the  defendant  fully  and 
folrly  covered  the  law  of  the  ca8&  It  told 
the  jury  that  If  the  plaintiff  was  guilty  of 
tbe  want  ot  reasonable  and  cnrdlnary  care  in 
attempting  to  cross  the  tracks  of  the  de- 
fendant under  the  circumstances  of  this 
case,  then  be  is  not  enUUed  to  recover,  un- 
less  the  motonnan  could  have  avoided  tbe 
accident  by  tbe  use  of  ordinary  care,  after 
he  saw,  or  ^y  the  use  of  ordinary  care  might 
have  seen,  that  the  plaintiff  was  on  the 
track,  and  was  In  danger  of  being  struck  by 
the  car. 

The  third  bill  of  exception  Involves  an  im- 
portant question  of  practice,  under  the  act 
of  isai,  c.  185.  allowing  in  this  state  spedal 
findings  of  fact.  In  all  cases  where  Issues  of 
fact  are  submitted  to  court  or  jury.  This 
act  provides  that  'in  all  cases  where  Issues 
of  fact  are  submitted  to  a  jury,  the  court 
may  at  Its  own  discretion,  or  shall  at  tbe  re- 
quest of  either  party,  require  the  jnry.  hi 
addition  to  rendering  a  general  verdict  for 
the  plaintiff  or  defendant,  to  find  specially 
upon  any  particular  questions  of  facts  ma- 
terial to  tbe  Issues  on  trial,  which  questions 
shall  be  in  writing;  and  In  all  cases  at  law 
where  issues  of  facts  are  tried  before  a  court 
without  a  jnry,  the  said  court  at  the  writ- 
ten request  of  eltho-  party,  find  specially 
nptm  Koy  question  of  facts  which  it  may- 
deem  necessary  to  be  determined  In  order 
to  arrive  at  ita  verdict  All  soch  Bi>ecial 
findings  ot  facts,  whether  by  the  jury  or  by 
the  court,  shall  be  In  writing,  and  must  be 
filed  with  the  clerk  as  part  of  the  record  of 
the  case^  and  in  civil  cases  where  a  special 
finding  of  facta  shall  be  inconsistent  with 
the  general  verdict  rendered  at  tbe  same 
trial,  the  former  shall  control  tbe  latter  and 
the  court  must  ^ve  judgment  accordingly; 
but  nothing  herein  contained  shall  limit  the 
court's  power  to  grant  a  new  trial  or  to 
anvst  judgment  on  motion,"  In  tbe  case  be- 
fore us  the  court  refused  to  submit  the  spe- 
cial qnestiouB,  because  they  were  too  late, 
not  having  been  requested  until  aftw  the 
arguments  had  bem  excluded,  and  the  jury 
were  about  to  retire.  It  will  be  observed 
that  while  tbe  statnte  imperatively  requires 
the  cour^  at  the  request  of  elthw  party,  to 
instruct  the  jnry«  in  additim  to  rendering  a 
genial  verdict  to  find  si>edally  upon  par- 
ticular questions  of  fact  material  to  the  le- 
an^ yet  it  nowhere  prescribes  the  time 
whMi  the  request  shall  be  made,  or  wben 
they  shall  be  presented  to  the  court.  It  is 
dear,  then,  that  the  law  leaves  it  to  the 
sound  discretion  of  the  trial  court  The 
supreme  court  of  Indiana  so  held  In  the  case 
of  Eopelke  v.  Kopelke.  112  Ind.  435,  13  N. 
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R  695,  and  reofflrmed  In  Hartlep  t.  Oole,  120 
Ind.  263,  22  N.  B.  130;  in  construing  a  almllar 
stntnte.  And  to  the  same  effect  Is  Tliomp. 
Trials,  p.  2021.  The  better  practice,  we 
tliink,  Independent  of  any  mle  of  court, 
would  be  to  make  the  request  at  the  time  of 
the  submission  of  tlie  prayers,  certainly  not 
later.  Manifestly  it  Is  too  late,  after  the 
close  of  the  argnment  and  the  Jnry  about  to 
retire.  TbB  action  of  the  court,  In  reject- 
Ins  the  request  In  this  case,  was  not  error. 
PIndIng  no  reversible  error  In  any  of  the 
rulings  of  the  court  upon  either  the  prayers 
or  special  findings  of  fact,  and  as  the  case 
was  properly  submitted,  we  shall  afflrm  the 
Judgment   Judgment  afllrmed,  with  costs. 


WILSON  T.  DONNELLY  et  al. 
(Supreme  Court  of  Rhode  Island.  May  16, 

1895.) 

ATriOBHBST— Actio:;  ox  Fokthcohiko  Bond— 
ExcEPTio:ta  ox  Appeal. 

1.  In  an  attachment  where  the  defendant 
glret  a  bond  to  the  officer,  BDch  officer  It  the  prop- 
er person  to  bring  suit  on  the  bond. 

2.  Where  the  time  has  been  extended  to  al- 
low exceptions  to  be  presented  to  the  court,  and 
they  are  not  presented  untU  three  days  there* 
after,  they  are  properly  disallowed. 

3.  In  ao  actiou  by  an  officer  uxatust  a  surety 
on  a  forthcoming  bond  In  attadimriit,  tho  failure 
of  the  ofliror  to  Gle  it  with  the  clerk  of  ttip  court 
ns  required  by  Fob.  St.  c.  207,  |  18;  ia  aott 
a  defense,  ttte  plaintiff  in  the  attacbnient  suit 
bt'Iiig  the  real  party  ia  interest. 

Exceptions  from  Providence  county  court 
Aciion  by  Allen  K.  Wilson  against  Ed- 
ward F.  Donnelly  and  another  on  an  attadi- 
ment  bond. 

Defendants  gare  a  bmd  to  plaintiff,  aa  the 
officer  making  the  attachment  nnder  Pub. 
St  It  I.  c.  207,  i  16,  which  provides  that 
when  goods  are  attached  the  defendant  may 
give  bond,  with  sureties,  to  the  officer,  and 
Pub.  St  R.  L  c.  20T.  i  18,  which  provides 
that  wheuacc^ited  by  him  be  shall  surrender 
the  propei-ty  to  the  person  whose  Interest 
has  been  attached,  and  file  the  bond  wltb 
the  clerk  of  the  court  Decree  for  plain- 
tiff. Defendants  except  Overruled. 

Thomas  W.  Robinson,  for  plaintiff.  T.  3. 
McParlln,  for  defendants. 

PER  CURIAM.  We  do  not  think  that 
the  defendants  make  a  ease  tor  a  new 
trial.  Though  the  plaintiff  may  have  no  per- 
sonal Interest  In  the  bond  In  suit  but  only 
as  trustee  for  the  plaintiff  In  the  attach- 
ment cult  in  which  It  was  gtvoi,  the  bond 
runs  to  him,  and  suit  on  It  must  be  tHrought 
in  his  name.  The  ezcepUons  were  presented 
to  the  court  tor  allowance  three  days  later 
than  the  extended  time  allowed  by  the 
court  The  court  could  not  do  otherwise 
than  disallow  them  for  tlmt  reason.  The 
petition  does  not  set  forth,  nor  Is  there  any 
atfldavit  accomimnylng  It  which  sets  forth, 
the  facts  on  which  the  accident,  mistake, 


or  unforeseen  cause  rdled  on  as  the  groan-] 
of  new  trial  arose.  The  defense  set  up  *rj 
the  defendant  John  F.  Donnelly  against  1^ 
liability  on  the  bond  In  sitft  u  appears  by 
the  statement  of  exceptions  on  file  amoa:: 
the  iMipers,  was  that  the  plaintifl.  ou  tt 
ceptlng  the  bond,  did  not  file  it  with  tje 
do-k  of  the  court  as  provided  by  Puhi  & 
R.  I.  c.  207,  I  18,  and  that  the  defendut 
surety.  In  consequence  of  such  neglect  wts 
led  to  snrrrader  the  secortty  wblcb  he  bsd 
received  for  becoming  surety.  W*  do  do* 
think  that  such  neglect  of  the  ofllcer  wonM 
constitute  any  defense  to  the  prescsit  suit 
in  which  lie  la  merely  a  nominal  party,  tbe 
real  party  In  Interest  being  the  plaintiff  fo 
the  attachmoDt  to  dtesotre  whlcb  tbe  bwt 
was  givan.  If  tlie  surety  baa  been  injuml 
by  the  oflteer's  neglect  to  file  tbe  bond  as 
alleged,  his  remedy  would  seem  to  be  a  raft 
against  the  atHcer. 


PIER80N  et  at  v.  8PRINOFIELD  FIRE  k 
MARINB  INS.  CO. 
(Superior  Oonrt  of  Delaware.    Nov.,  1889L) 
Action  oh  ImuBANOs  Poliot— Pleadix«— D>- 

MURRBB. 

1.  A  demurrer  readies  htek  to  tbe  first  isk- 
stantive  defect  in  the  jdeadings. 

2.  In  an  action  on  an  insurance  policy  coDdi- 
tioned  oa  notice  and  proofs  of  loss  bein;  givea 
by  insured,  and  payable  60  days  "afts^  tbe  oc^ 
tice  and  proofs  of  loss  are  received  by  insum. 
a  complatot  which  fails  to  show  that  aotke  aa! 
proofs  of  loss  were  served  60  daya  before  coor 
mencemeat  of  tbe  action  Is  demnrrable. 

3.  Sach  defect  is  not  cured  by  iri«4idintc  orer. 
though  the  complaint  alleges  that  tdaintiff  ha* 
complied  with  all  tbe  conditions  of  the  policy. 

Assumpsit  by  William  B.  Plenon  and  an- 
other, trading  as  Plerson  Bros.,  for  the  use 
of  William  H.  Plerson.  against  tbe  SfHlnc- 
fleld  Fire  &  Marine  Insurance  Company,  a 
corporation  existing  nnder  the  laws  of  Mas- 
sachusetts, on  a  pt^lcy.  Heard  on  demnmr 
to  certain  nt  the  pleas.  Judcmeot  tor  de> 
fendaut 

BeoJandn  Nields.  for  plalntllfB.  Edwa'--! 
O.  Bradford  and  Lewis  O.  Vandegrlft  for 
def aidant 

GOMEOTS,  0.  J.  The  counsd  f&r  the  de- 
fendant having  offiered  for  consideration  anf 
Insisted  vpoa  the  mle  that  In  the  case  «t 
a  general  demurrer  to  a  subseqnent  plead- 
ing, the  court  will  go  back  and  examine  ifce 
whole  record,  and  give  Judgment  agalcn 
that  party  who  fans  committed  the  Hist 
fault  in  the  substantial  pleading,  we  are  tc 
examine  the  declaration,  and  determine  vprz 
its  sufficiency.  In  substance  Ote  same  as  If 
it  had  been  demurred  to  for  Insufllcleocy 
"A  demurrer,  in  whatever  stage  of  the  plead- 
ings it  Is  taken,  reaches  bade  in  Its  effe<t 
through  the  whole  record,  and  In  geuKa: 
attaches  ultimately  tipon  the  first  snbstantis! 
defect  in  the  pleadings  on  whicherer  side  I: 
may  have  occurred;  defects  In  ■ubatancv 
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not  being  aided  by  the  adverse  party's  mere 
pJeudiug  orer,  as  formal  defects  are.** 
Hence,  though  the  parties  Join  In  demurrer 
upon  any  one  partlctdar  polst.  In  any  stage 
of  the  ideadlngs,  Judgment  moat,  neverthe- 
less, be  given  npon  the  vrhole  record,  and 
regularly  against  that  party  In  whose  plead- 
ing the  first  substantial  defect  has  occurred. 
Thus,  If  the  declaration  la  Ul  In  substance, 
the  plea  In  bar  frivolous,  and  demurrer  Join- 
ed OD  the  plea,  judgment  must  be  for  the 
defendant;  for,  though  the  Issue  In  law  la 
Joined  Immediately,  and  In  terms  on  the 
plea  only,  and  though  that  Is  worthless,  yet 
a  bad  plea  Is  sufScient  for  a  bad  declara- 
tion. Gould,  PI.  pp.  474,475,  c  9,  K  36,  87.  and 
the  cases  there  cited.  We  are  therefore  to 
examine  the  declnmtlon  in  this  case  as  the 
llrst  pleading,  and  decide  whether  it  Is  suffl- 
L-ient  In  substance  to  support  the  action 
braught,  which  Is  assumpsit. 

There  are  two  counts  in  the  narr.,  oned» 
daring  npon  the  policy  of  insurance  sued 
upon,  according  to  Its  siq^posed  legal  effect 
The  other,  or  second,  Bets  out  the  policy  In 
haec  TerlHL  Are  these  counts  respective, 
or  is  either  of  them,  auffldent  In  law  for  the 
above  purpose?  That  is  the  question.  To 
solTe  this  question  satisfactorily,  it  Is  nec- 
esaary  to  determine  what  the  true  intent 
and  meaning  and  undertaking  of  the  policy 
are,  as  shown  by  It  This  will  fix  its  leg^ 
efTect  and  "proper  construction.  Without  un- 
dertaking to  nse  the  very  language  or  pur- 
sue the  order  of  the  provisions  of  the  polity. 
It  may  be  taken  to  be  a  promise  on  the  part 
of  the  d^endant  In  consideration  of  the 
money  paid  by  the  plalntlCT,  to  Insure  to  the 
amount  of  93,600  a  stock  of  goods  consisting 
of  certain  building  material  of  wood,  known 
as  "mill  work."  contained  In  the  building 
mentioned  in  the  counts,  for  a  term  com- 
mencing on  the  14th  day  of  January,  1880, 
at  12  o'clock  noon,  and  ending  with  the 
same  day,  1881,  against  all  such  Immediate 
loss  or  damage  sostalned  by  the  pliUnttff 
and  his  legal  representatives  as  might  oc- 
cur by  fire  to  the  proper^  spedfled,  not  ex- 
ceeding the  sum  insured,  sor  the  interest 
of  the  assmed  In  the  property,  emept  as 
tlicrein  provided,  other  than  loss  by  theft 
at  or  after  the  fire;  loss  occasioned  by  In- 
vasion, InsnrrecUon,  riot  civil  commotion, 
military  or  usurped  power;  by  lightning, 
or  explosions  of  any  kind,  nnless  fire  ensued, 
and  then  for  the  loss  or  damage  by  fire  only; 
by  loss  or  damage  caused  by  removal  of  the 
property  from  a  building  where  there  is  no 
loss  by  Are,  tmlesa  such  removal  was  ne& 
essary  to  preserve  the  property.  In  which 
case  the  damage  was  to  be  borne  by  both 
parties  In  proportion  as  the  whole  sum  In- 
sured bore  to  the  whole  value  of  the  prop- 
erty insured;  nor  for  loss  or  damage  caused 
by  neglect  to  use  all  practicable  means  to 
save  and  preserve  the  property  from  dam- 
age at  and  after  the  flrOi— to  be  paid  to  the 
plaintiff  00  days  after  due  notice  and  oatls- 


ttctory  proofs  of  the  loss  or  damage,  made 
by  the  plaintiff,  are  received  at  the  c^ce 
of  the  company  in  Springfield,  upon  condi* 
tlon  that  in  case  of  loss  the  plaintiff  should 
give  Immediate  notice  thereof,  and  render 
to  the  company  a  particular  account  under 
oath  of  the  loss,  stating  the  time,  origin, 
and  cirr*^mBtanceB  of  the  fire,  the  occupancy 
of  the  building  containing  the  propeity  in- 
sured, other  Insurance  upon  the  same.  If 
any,  and  copies  of  all  policies,  the  whole 
value  and  ownership  of  the  property,  and 
the  amount  of  the  loss  or  damage,  and  also 
should  produce  the  certificate  under  seal  of 
a  magistrate,  notary  public,  or  commissioner 
of  deeds  n^rest  the  place  of  the  fire,  and 
not  concerned  In  the  loss,  or  related  to  the 
plaintiff,  that  he  has  examined  the  circum- 
stances attending  the  loss,  knows  the  char- 
acter and  circumstances  of  the  plaintiff, 
and  verily  believes  that  he  has,  without 
firaud,  sustained  loss  on  the  property  in- 
sured to  the  amount  claimed.  There  are 
other  conditions  or  provisions  In  the  policy 
which  affect  the  plaintiff's  right  of  recov- 
ery, but  as  they  do  not  Interfere  with  his 
right  to  sue  in  the  first  instance,  they  need 
not  now  be  referred  to. 

What  are  above  stated  as  conditions  affect- 
ing the  liability  of  the  defendant  under  the 
policy  are,  with  all  other  stipulations  there- 
in, expressly  made  such  by  the  terms  of  the 
policy  as  set  forth  In  the  second  count.  The 
right  of  action,  therefore,  depended  upon  the 
performance  of  such  conditions  by  tbe  de- 
fendant or  of  his  being  aUe  to  render  a 
valid  excuse  for  nonperformance.  They  are, 
therefore,  cfmditlons  precedent  to  the  com- 
mencement  of  an  action  by  the  plaintiff. 
The  canse  of  action  Is  not  complete  without 
showing  performance,  or  mattor  In  excuse. 
By  the  avmnent  next  the  last  In  the  first 
count  there  is  a  sufficient  allegation  that  the 
plaintiff  complied  with,  strictly,  all  those 
conditions;  thus  prima  ftu:ie  eatitiing  him- 
self to  an  actltai.  Such  action,  however, 
could  not  be  broiurht  Immedlat^y  thereupon, 
but,  by  the  terms  of  the  policy,  was  po8^ 
poned  until  the  expiration  of  60  days  after 
due  notice  of  the  fire  and  satisfactory  proofs 
of  the  loss  or  damage  were  received  at  the 
office  of  the  company  at  Springfield.  The 
defendant  therefore^  had  60  days  after  no> 
tice  of  the  fire  and  satisfactory  proofs  of  the 
1ms  or  damage  given  and  made  by  the  plain- 
tiff, were  received  at  Springfield  la  which 
to  pay  for  such  loss  or  damage.  There  la 
nowhere  In  the  narr.  an  averment  that  such 
notice  and  proofs  were  given  and  famished 
by  the  plaintiff  to  the  defendant  at  Spring- 
field, or  received  by  it  there  from  him.  As 
the  right  to  sue  could  not  arise  nntll  60  days 
after  such  event  or  transaction.  It  follows 
that  the  plaintiff  does  not  show  by  the  dec- 
laration he  had  a  right  of  action  against  the 
defendant  The  defect  Is  one  of  substance, 
and  not  of  mere  form,  and  therefore  Is  fatal 
OS  against  the  present  suit   The  fitct  omlt- 
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ted  to  be  averred  1b  material  to  recovery  in 
tlie  suit,  bdU,  being  so.  it  was  necessary  that 
it  should  be  set  fortb  In  tlie  uarr.,  like  all 
other  material  facts,  and  proved  also.  The 
distinction  between  form  and  snbstance  In 
pleadings  is  stated  as  follows  in  eection  17 
of  chapter  0  of  Gould's  Pleading,  before  re- 
ferred to:  "The  difference  between  mattet 
of  form  and  matter  of  Bubstance,  in  general, 
nnder  the  statute  of  Elizabeth,  as  laid  down 
by  Lord  Hobab:,  is  that  that  without  which 
the  right  doth  Bufhcieutly  appear  to  the  court 
Is  form,  but  that  any  defect  by  reason 
whereof  the  right  appears  not.  Is  a  defect 
in  substance."  In  the  next  section,  giving 
bis  own  definition,  the  author  says;  "If  the 
matter  pleaded  be  in  itself  insufficient,  with- 
out reference  to  the  manner  of  pleading  it, 
the  defect  is  substantial;  but,  if  the  only 
fault  Is  in  the  form  of  alleging  it,  the  defect 
la  but  formal."  He  then  proceeds  to  give 
examples  of  both  classes.  In  tbis  case  the 
matter  pleaded  (that  is,  what  appears  by  the 
declaration)  Is  insufficient,  in  that  it  is  not 
averred  that  due  notice  of  the  fire  and  satis- 
factory proofs  of  the  loss  or  damage  bub- 
tained  by  the  plaintiff  were  received  at  the 
office  at  Springfield  60  daya  before  the  anil 
was  brought  The  judgment  in  tbis  case 
must  therefore  be  for  the  defendant 

HOUSTON,  J.  There  are  two  counts  in 
the  narr.  on  the  policy  of  insurance,  which  is 
in  writing,  but  not  under  seal  by  the  com- 
pany, if  it  has  any,  and  consequently  the  ac- 
tion Is  properly  in  aasumpait  and  which  is 
apparent  to  as  upon  the  record.  The  first 
of  these  counts  sets  forth  the  policy  accord- 
ing to  Its  substance,  the  second  In  the  words 
in  which  it  wae  written  and  printed  in  the 
usual  form  of  its  policies  of  insurance;  to 
the  first  of  which  do  less  than  14  special 
pleas  have  been  filed,  and  about  the  same 
number,  and  aubstantially  the  same,  special 
pleas  have  been  filed  to  the  second  count 
The  first  plea  to  each,  however,  consists  of 
the  general  Issue  of  non  aaaumpslt  in  the 
action,  while  the  second  plea  to  each  of  them 
is,  in  brief,  as  follows:  Secondly,  that  the 
plaintifT  did  not  give  Immediate  notice  of 
the  said  loss  by  fire  to  the  said  defendant  in 
manner  and  form  as  he  bad  alleged  in  said 
count;  thirdly,  that  he  did  not  give  imme- 
diate notice  to  the  said  defendant  of  the  said 
loss  by  fire  and  render  to  said  defendant  a 
particular  account  thereof  in  manner  and 
form  as  he  had  alleged  In  said  counts,  ex- 
cept to  the  second  count  It  adds  that  he  did 
not  render  snch  particular  account  under 
oath,  etc.;  the  fourth  ptea  la  to  the  first 
count  only,  and  denies  merely  that  the  said 
Oeorge  W.  Plerson,  his  brother,  and  former- 
ly his  pai'tner  in  the  bueiness,  transferred  to 
the  plaintiff  and  his  assigns  all  his  right  and 
Interest  tn  the  policy  of  insurance,  and  all 
benefit  and  advantage  to  be  derived  there- 
from in  manner  and  form  as  alleged  by  him 
In  saUl  first  count;  and,  flfthlj  (and  which 


plea  la  alao  to  the  first  count  only),  tliat  the 
piaintlCf  did  not  become  enuiled  to  the  bene- 
fit and  advantage  to  be  derived  from  the 
policy  of  Insurance  in  the  first  couot  men- 
tioned In  manner  and  form  as  alleged  hy 
him  in  that  count   All  these  pleas  to  botL 
of  the  counts  have  been  traversed  by  tlx 
plaintiff  In  his  replication,  and  issue  1b  Ji-ia- 
ed  on  each  of  them  respectively.    But  to  liir 
sixth  plea  to  the  first  and  to  the  fonrth  plt^ 
to  the  second  count,  which  are  aubstantialiy 
the  same,  and  allege  that  Ih  the  s^d  polL? 
of  insurance  It  waa  provided  that  any  ac- 
tempt  at  fraud  im  the  part  of  the  assured 
should  cause  a  forfeiture  of  all  claim  under 
the  policy,  and  that  the  plaintiff,  being  iii* 
assured  under  it  after  the  said  fire  bad  oc- 
curred, and  before  the  commencement  of 
this  action^  did  make  an  attempt  at  fracd 
upon  the  defendant  touching  and  concerning 
the  said  loss  by  fire,  to  wit:   On  the  7tb  day 
of  September,  1882,  at  New  Castle  countv. 
he  was  required  by  the  defendant  to  prx>- 
duce  for  examination  by  the  said  defendant 
certain  books  of  account  of  the  said  plalDttff 
relating  to  the  business  of  said  plaintliT.  in 
order  that  the  said  defendant  mi^bt  ascer- 
tain the  amount  and  cash  value  at  the  time 
of  said  fli'e  of  the  goods,  merchandise,  and 
effects  of  the  said  plaintiff  burned  up,  cud- 
sumed,  and  destroyed  thereby,  and.  being  so 
required,  the  plaintiff  did  then  and  there 
willfully  and  fraudulmtiy  neglect-  and  omit 
to  produce  aald  books  of  account  for  examhi- 
ation  as  aforesaid,  with  the  Intent  on  the 
part  of  the  plaintiff  to  cause  the  defendant 
to  believe  that  the  amount  and  cash  value 
at  the  time  of  said  fire  of  the  said  goods  bo 
burned  up  and  destroyed  as  aforesaid  were 
greater  than  In  troth  and  fact  they  were, 
and  to  deceive.  Injure,  and  defraud  the  de- 
fendant in  the  premises.  Although  the  plain- 
tiff, when  so  required,  was  able  to  prodnce 
said  books  of  account  for  examination  as 
aforesaid,  the  plaintiff  has  demurred,  and 
has.  In  snbBtance  and  in  effect  assigned  the 
following  causes  therefor,  via:    That  the 
aaid  pleas  do  not  allege  that  the  said  books 
of  accounts  mentioned  in  them  in  any  man- 
ner related  to  the  sold  property  destroyed 
by  aaid  fire,  nor  to  the  business  of  siiil 
plaintiff  connected  therewith;  nor  do  they 
allege  that  the  aaid  books  contained  any 
statement  or  items  showing  the  amount  and 
cash  value  at  the  time  of  the  said  fire  of  the 
goods,  merchandise,  and  effects  of  the  said 
plaintiff  so  burned,  consumed,  and  destroyed 
thereby;    nor   do   they  allege   what  xbt 
amount  and  cash  value  at  the  time  of  said 
fire  of  the  goods,  merchandise,  and  effects 
of  the  said  plaintiff  burned  up.  consumed, 
and  destroyed  thereby  actually  were;  nor 
do  they  allege  that  the  said  plaintiff  was  re- 
quired to  aubmit  to  an  examinaticm  under 
oath  by  any  poson  appointed  by  the  de- 
fendant and  produce  hia  books  of  atxroant 
and  other  vouchers;  nor  do  they  altege  that 
the  defendant  reqolred  tbs  plaintiff  to  ptv- 
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duce  books  of  account  relatlac  to  the  said 
plaintiff's  claim. 

But  the  pc^icy  expressly  stipulates  "tliat 
In  ease  oC  loss  the  assured  shall  give  imme- 
diate notice  thereof,  and  shall  render  to  the 
company  a  particular  account  of  said  loss, 
under  oath,  stating  the  time,  origin,  and  cir- 
cumstances of  the  fire;  tlw  occupancy  of  the 
building  Insured,  or  containing  the  property 
Insured;  other  insurance.  If  any,  and  copies 
of  all  policies;  the  whole  value  and  owner- 
ship of  the  property,  and  the  amount  of  loss 
or  damage;  and  shall  produce  the  c«rtifl- 
cate,  under  seal  of  a  magistrate,  notary  pub- 
lic, or  commissioner  of  deeds  nearest  the 
place  of  the  fire,  and  not  concerned  in  the 
loss  or  i-elated  to  the  assured,  stating  that 
he  has  examined  the  circuoistauces  attend- 
ing the  loss,  Icnows  the  character  and  cir- 
cumstances of  the  assured,  and  verily  be- 
lieves that  the  assured  has  without  fraud 
sustained  lose  on  the  property  Insured  to 
the  amount  claimed  by  the  said  assured.  In 
uo  case  sliall  the  claim  be  for  a  greater 
sum  than  the  actual  damage  to,  or  cash 
value  of,  the  property  at  the  time  of  the 
fire,  nor  shall  the  insured  be  entitled  to  re- 
cover of  this  company  any  gi'eater  propor- 
tion of  the  loss  or  damage  than  the  amount 
hereby  assured  bears  to  the  whole  sum  In- 
sured on  said  property,  whether  such  other 
insurance  be  by  specific  or  by  i;eneral  or 
floating  policies;  and,  without  reference  to 
the  solvency  or  the  liability  of  other  Instir- 
ers.  assignors,  unless  the  assignee  owns  the 
property,  must  make  the  proof  hereby  re- 
quired. If  required,  the  assured  shall  pro- 
duce books  of  account  and  other  proper 
vouchers,  original  or  duplicate  invoices,  and 
all  property  hereby  insured,  whether  dam- 
aged or  not  damaged,  and  be  examined  un- 
der oath  by  any  person  appointed  by  the 
company  touching  all  questions  by  him 
deemed  pertinent  to  the  loss,  and  subscribe 
such  examluation  when  reduced  to  writing; 
and  a  refusal  to  answer  such  questions  and 
subscribe  such  examination  when  reduced  to 
writlDg  shall  cause  a  forfeiture  of  all  claims 
under  this  policy."  And  although  the  last 
clause  but  one  of  it  stipulates  that.  If  re- 
quired, the  assured  shall  produce  books  of 
accounts  (on  which  alone,  and  in  the  very 
words  of  it),  the  breach  of  it  by  the  plaintifC 
Is  alleged  by  the  defendant  in  the  two  pleas 
demurred  to  by  the  plaintiff  for  the  reasons 
before  stated.  It  is  apparent,  I  think,  from 
the  immediate  context,  as  well  as  from  every 
other  clause  contained  in  the  whole  extract, 
that  the  meaning  and  Intendment  of  it  was 
that  books  of  account,  relating  to  the  prop- 
erty Insured  and  the  business  connected 
therewith,  were  the  only  books  of  accounts 
the  production  of  which  could  be  required 
under  it;  for  it  would  be  unreasonable  for  us 
to  Interpret  it,  as  we  find  it  either  in  the 
polic}'  or  in  the  pleas,  to  mean  any  book  or 
l>onks  of  account  which  bad  no  relation  wliat- 
ever  to  the  property  insured  or  the  business 


connected  with  It  As  such  a  thing  would  have 
been  utterly  useless  at  any  time  and  under 
any  circumstances.  It  could  never  have  been 
intended  or  contemplated  by  either  of  the 
parties  to  the  agreement,  and  it  was  tliere- 
fore  unnecessary  for  the  defendant  to  allege 
in  either  of  these  pleas  that  the  said  boolcs 
of  account  required  to  be  produced,  as  stat- 
ed in  them,  in  any  manner  related  to  the 
said  property  destroyed  by  said  fire,  or  to 
the  business  of  said  plaintiff  connected  there- 
with, as  such  was  clearly  the  Import  and 
meaning  of  the  teims  employed  in  the  policy 
in  regard  to  that  matter  wherever  it  is  re- 
ferred to  in  It;  and  the  breach  of  that  par- 
ticular stipulation  by  the  plaintiff  is  alleged 
in  the  very  words  of  it,  as  I  have  before 
said,  in  the  pleas;  and,  if  there  could  be 
no  question  or  uncertainty  as  to  the  mean- 
ing of  that  stipulation  on  the  face  of  the- 
policy  itself,  it  was  as  clearly  sufficient  to 
allege  the  breach  of  it  simply  In  the  words 
of  it,  as  was  done  in  this  case.  And  as  this 
Is  the  only  stipulation  in  the  policy  of  which, 
any  breach  by  the  plaintiff  is  alleged  In  ei- 
ther of  these  pleas,  I  also  consider  all  tbe- 
other  causes  assigned  by  the  plaintiff  in 
support  of  his  demurrers  to  them  equally  in< 
sufflclent;  that  It  was  not  necessary  for  tbe- 
defendant  to  allege  in  them  that  the  said 
books  of  account  required  to  be  produced  as 
aveiTed  in  them  contained  any  statement  or 
items  showing  the  amount  and  cash  value, 
at  the  time  of  the  said  fire,  of  the  goods, 
merchandise,  and  effects  of  the  said  plain- 
tiff, BO  burnt,  consumed,  and  destroyed' 
thereby,  for,  with  the  Interpretation  which  I 
have  given  to  the  stipulation  and  to  the  sim- 
ple and  direct  breach  in  the  words  of  it,  as 
alleged  in  the  pleas,  no  such  and  no  further 
allegation  was  necessary  to  constitute  it  ft 
good  plea  of  defense  on  that  ground,  be- 
cause the  agreement  in  that  r&ipect  on  that 
I>art  of  the  plaintiff  was  positive  and  ex- 
press, and  without  any  qualification,  that 
he  would  produce  his  books  of  accounts  re- 
lating to  the  property  insured  in  his  busi- 
ness connected  with  it,  if  required,  and- 
which  rendered  the  actual  production  of~ 
them  necessary  as  a  condition  precedent  to- 
the  commencement  of  the  action  by  the- 
plaintiff.  Nor  were  any  of  the  other  allega- 
tions set  forth  in  the  remaining  causes  of 
demurrer  assigned  by  the  plaintiff  necessa- 
ry, for  the  reasons  already  stated,  as  they 
all  proceed  on  the  same  erroneous  assump- 
tion that  the  pleas  in  question  imported  that 
the  defendant  liad  required  the  production 
of  books  of  account  by  the  plaintiff,  which 
did  not  relate  or  pertain  to  the  property  in- 
sured, or  bis  business  connected  therewith; 
and,  as  tlie  meaning  and  construction  of  the 
terms  referred  to  in  the  policy,  and  literally 
repeated  in  the  pleas,  are  to  be  ascei'talned- 
and  determined  by  the  court,  I  accordingly 
think  that  the  demurrer  of  the  plaintiff  to- 
the  sixth  plea  of  the  defendant  to  the  first 
count  In  the  declaration  and  to  the  tourtb> 
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plea  to  the  secood  count  In  It  are  lusuffl- 
dent,  and  should  therefore  be  overruled  by 

the  court. 

The  seveuth  plea  to  the  first  and  the  fifth 
plea  to  the  second  count  are  also  substan- 
tially the  same,  and  are,  In  brief,  as  follows: 
That,  after  the  said  fire  had  occuri'ed,  and 
before  the  commencement  of  the  action,  the 
plaintiff  made  nn  attempt  at  fraud  upon  the 
defendant,  touching  and  concerning  the  said 
loss  by  fire  In  the  paid  counts  mentioned,  In 
that  the  plaintiff  did.  In  and  by  his  state- 
ment under  oath.  In  said  counts  mentioned, 
of  the  amount  of  loss  or  damage  by  said 
fire,  knowingly,  willfully,  and  fraudulently 
state  that  the  amount  of  the  said  loss  on  the 
said  goods  and  effects  burned  up,  consumed, 
and  destroyed  by  the  said  fire  according  to 
the  cash  value  thereof  at  the  time  of  said 
loss  was  the  sum  of  $12,800.21,  with  the  In- 
tent on  his  part  to  cause  the  defendant  to 
believe  that  the  cash  value  at  the  time  of 
said  loss  of  said  goods  and  effects  so  burned 
up,  consumed,  and  destroyed  was  greater 
than  in  truth  and  fact  it  was,  and  to  de- 
ceive. Injure,  and  defraud  the  defendant  in 
the  premises,  although  the  cash  value  there- 
of at  the  time  of  said  loss  was,  and  was  by 
the  plaintiff  at  the  time  of  making  his  said 
statement  under  oath  well  known  to  be,  a 
much  smaller  sum  of  money  than  the  sum 
of  money  aforesaid,  to  wit,  the  sum  of  $5,- 
000.  To  these  two  pleas  the  plaintiff  has 
also  demurred,  and  assigned  the  following 
causes  therefor.  In  substance:  That,  although 
it  is  alleged  by  the  defendant  In  said  pleas 
that  the  said  misrepresentation  of  the  said 
loss  or  damage  by  said  fire  was  made  by  the 
plaintiff  with  the  Intent  to  cause  the  defend- 
ant to  pay  to  him  a  much  larger  sum  than 
the  actual  amount  of  the  loss  sustained  by 
him  In  the  destruction  of  said  goods  by  said 
fire,  they  do  not  all^e  that  said  statement 
was  made  with  the  intent  to  cause  the  said 
defendant  to  pay  to  the  said  plaintiff  a  lar- 
ger sum  than  is  claimed  on  said  policy,  to 
wit,  the  sum  of  $3,600;  nor  do  they  allege 
how  or  In  what  manner  the  said  defendant 
was  or  twuld  be  harmed  or  injured  by  the 
alleged  statement 

The  stipulations  in  the  policy  on  which  the 
defense  of  these  two  pleas  Is  predicated  are: 
First,  that  which  requires  the  assured.  In 
case  of  loss,  to  give  immediate  notice  thereof, 
and  to  r^der  to  the  company  a  particular 
account  of  said  loss,  under  oath,  stating, 
amou^  other  things  specified,  "the  whole 
value  and  ownership  of  the  property,  and  the 
amount  of  loss  or  damage";  secondly,  to 
"produce  the  certificate,  under  seal  of  a  mag- 
istrate, notary  public,  or  commissioner  of 
deeds  nearest  the  place  of  the  fire,  and  not 
concerned  in  the  loss  or  related  to  the  as- 
sured, stating  that  he  has  examined  the  ctr- 
cumstances  attending  the  loss,  knows  the 
character  and  circumstances  of  the  assured, 
and  verily  believes  that  the  assured  has, 
witlioDt  fiaod,  mstaiDed  ton  aa  the  profitstj 


insured  to  the  amount  claimed  by  liie  said 
assured.  In  no  case  shall  the  diaim  be  for  i 
greater  snm  than  the  actual  damage  to,  of 
cash  value  of,  the  property  at  the  time  of  the 
fire,  nor  shall  the  Insured  Ik  entitled  to  re- 
cover of  this  company  any  greater  proportioL 
of  the  loss  or  damage  than  the  amount  here^ 
by  assured  bears  to  the  whole  sum  Insured 
on  said  property,"  etc.;  and,  thirdly,  **aty 
fraud,  or  attempt  at  fraud,  or  any  fain 
swearing  on  the  part  of  the  assured  shall 
cause  a  forfeiture  of  all  claim  under  this  pol 
icy."  These  atlpulatlons  constitute  ports  of 
ibe  express  agreement  entered  Into  with  the 
company  by  every  person  who  obtains  a  pol- 
icy of  Insurance  of  this  kind  from  it  on  tiis 
property,  and  when  the  breach  of  any  of 
them  by  the  plaintiff  is  pleaded  aa  a  legal  de- 
fense to  an  action  by  him  against  the  cnm-  | 
pany  on  such  a  policy  of  Insurance,  if  the  fact  ' 
of  the  breaches  allied  is  admitted,  or  is  not  | 
traversed  or  denied  before  the  court  upon  the  | 
record,  it  would  seem  to  t)e,  by  the  consent  | 
and  agreement  of  the  assured,  embodied  in 
the  contract  between  the  parties,  a  legal  dt^ 
fense  to  the  action.  But  these  two  pleas  aver  ' 
that  the  alleged  false  statement  by  the  piaiL-  i 
tiff  under  oath  that  the  amount  of  the  loss  or  | 
damage  by  said  fire  was  $12,899.21,  when  it 
was  In  fact  a  much  smaller  amount,  to 
wit,  the  sum  of  $5,000,  was  knowingly  and  I 
willfully  so  made  by  him,  with  the  intent 
to  cause  the  defendant  to  believe  that  the 
said  loss  was  much  greater  than  in  truth  and 
fact  it  was,  and  to  deceive.  Injure,  and  de- 
fraud the  defendant  In  the  premises;  and  the 
further  meaning  of  which  Is  that  it  was  ao 
attempt  at  fraud,  and  a  false  swearing,  on 
the  part  of  the  plaintiff,  which  caused  a  for- 
feiture of  all  his  claim  under  the  policy.  And 
this  allegation  of  the  Intent  on  the  part  of  the 
plaintiff  thus  to  defraud  the  defendant  in  the 
premises,  in  itself  considered,  as  mndt  an  al- 
legation of  a  fact  In  the  pleas  as  that  of  any 
other  fact  alleged  In  them,  as  tliat  he  made 
the  alleged  statement  Itself,  or  made  It  under 
oath,  and  that  It  is  an  allegation  of  a  fact 
in  the  pleas,  is  only  the  more  obvious  when 
we  consider  that  it  was  this  intent  alone,  if 
It  existed,  that  constituted  the  alleged  act  an 
attempt  at  fraud  on  part  of  the  plaintiff  Id 
the  premises.  If  the  plaintiff  had  traversed 
these  pleas,  the  allegation  that  the  statement 
was  willfully  and  falsely  made  by  him,  with 
the  intent  to  defraud  the  defendant,  would 
have  been  the  allegation  of  a  material  t^cl 
In  the  case,  to  be  submitted  to  and  found  by 
the  Jury,  In  order  to  sustain  these  pleas.  But 
the  plaintiff  has  demurred  to  them,  and  by 
the  fsuses  assigned  for  it  evidoitly  expects 
the  court  to  Infer  that  there  could  not  have 
been  such  an  Intent  on  the  part  of  the  plain- 
tiff, and  tliat  the  defendant  oonld  not  have 
been  harmed  or  injured  by  the  alleged  state- 
ment, inasmuch  as  It  appears  fnxn  the  pleas 
themselves  that  the  allied  loss  actnally  sus- 
tained—95,000— was  a  lai^  snm  than  Is  se- 
coxed  by,  or  can  bt  dalmed  on,  the  poUcy, 
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to  wit,  the  mm  of  $3,500;  wtthont  doiylng, 
howerw.  except  luditcctly  and  Inferentlolly, 
as  I  hare  befwe  stated,  the  all^ation  In  the 
pleas  that  the  said  statement  was  so  made 
by  the  platntifE  with  the  Intent  to  defiaud 
the  defendant  It  is  neither  a  demnrra  nor 
plea,  pnq>erl7  considered,  I  think.  Inasmuch 
as  it  neither  admits  mx  directly  denies  the 
pleas;  and  It  is  too  nnootalu  and  equivocal 
to  be  Btutalned  as  a  sufficient  answer  by  way 
of  demurrer  to  the  pleas  In  question,  and 
should,  therefore,  be  orerruled  by  the  court. 

And  I  also  contider  the  demurrers  to  the 
eighth  plea  to  the  first  and  to  the  sixth  plea 
to  the  second  connt,  which  are  substantially 
the  same^  are  InsuffictenL  'Hie  main  allega- 
tion In  each  of  them  simply  is  that  the  plain- 
tiff did  wlUfnlly  and  folsdy  swear  In  said 
atatonent  that  the  amount  of  the  said  lora 
on  said  goods  was  the  sum  ot  112389.21.  al- 
tbough  the  cash  value  of  said  goods  so  burn- 
ed, consumed,  and  destroyed  was,  at  the  time 
of  said  loss,  and  was  well  known  to  the 
plaintiff  at  the  time  of  making  said  state- 
ment under  oath  to  be,  a  much  smaller  sum 
of  money  than  the  sum  aforesaid,  to  wit, 
the  sum  of  95,000;  and  essentially  difTer- 
Ing  only  from  the  two  preceding  pleas  In 
the  omission  to  allege  that  it  was  done 
with  the  Intent  to  defraud  the  defendant,  or 
with  any  other  Intent  or  quallflcatloii  what- 
ever. And  yet,  with  this  fact  thus  alleg- 
ed In  each  of  these  pleas,  the  plaintiff  has 
demurred  to  them,  and  assigned  for  causes 
of  it  that  the  pleas  do  not  allege  that  said 
statement  was  made  with  tlie  lnt«it  to  cause 
the  defendant  to  pay  to  tiie  pialntlfT  a  larger 
aum  than  Is  claimed  on  said  policy,  to  jwlt, 
the  sum  of  $3,500;  ma  do  th^  allege  how, 
or  In  what  manner,  the  said  defendant  was 
or  could  be  harmed  <Hr  injured  by  the  alleged 
statement  But  It  was  obviously  and  utterly 
unnecessary  that  the  pleas  should  contafaa  ei- 
ther of  these  allegations,  cnr  any  other  allega- 
tion than  we  find  In  them  to  cmistltuto  each 
of  them  as  th^  stand.  If  the  fhct  alleged  In 
them  be  admittedr  or  If,  on  a  traverse  of  them 
hereafto^  undtt  the  recent  statute.  It  should 
be  proved  on  a  trial  of  the  case  before  a 
Jury  a  good  and  complete  defense  to  the  ao* 
tion;  for.  In  my  <^lnlon,  if  It  was  a  ftiet, 
as  alleged  in  the  pleas,  that  the  plaintiff  will- 
fully, Imowlngly,  'and  falsely  swore  that  the 
amount  of  the  loss  on  the  said  goods  so  burn- 
ed and  destroyed  by  the  mid  fire  was  $12,> 
800.21,  when  in  truth  and  in  fact  It  was  much 
less,  to  wit,  $5,00(K  it  was  a  direct  brea^  of 
the  stipulatini  in  the  policy  that,  in  case  of 
a,  loss,  he  should  give  immediate  notice  there- 
of, and  rtumld  give  to  the  company  a  par- 
ticnbr  account  of  said  loss,  under  oath,  stat- 
ing, among  things  spedflcally  mentioned  in 
cmmectlon  with  It,  "the  wh(de  value  and  own- 
ership of  the  property,  and  the  amount  of 
loss  or  dama^";  and  also  a  direct  breach  of 
the  further  stipulation  In  the  poUcy  that  "any 
fraud,  or  attempt  at  fraud,  or  any  false 
swearing  on  the  part  of  the  assured,  shall 


cause  a  forfeiture  of  all  claim  under  this  pul- 
ley." And  of  all  the  obligations  expressly 
assumed  by  the  plalntlfl  on  entering  luto  this 
contract  of  insurance  by  accepting  this  policy 
there  was  none  more  solemn  nor  stringent 
than  this,  perhaps;  but  this  agreement  on  the 
part  of  the  jOalntifr  not  to  swear  falsely  to 
that  or  any  oths  qpedfic  statement  of  flact 
requited  to  be  made  under  oath  upon  the 
penalty  or  forfeiture  of  all  claim  under  the 
policy,  is  a  distinct  and  substantiTe  stlpula- 
tim  in  itself,  independent  of  all  other  specie 
stipulations  contained  in  the  policy;  and  al- 
though it  may  be  Impossible  to  conceive  that 
any  such  false  statement  could  have  been 
willfully  and  knowingly  made  by  him  under 
oath  with  an  entlrdy  innocent  h(»ie8t  or 
harmless  Intention  towards  the  defendant,  It 
requires  no  other  allegation  of  Intent  on  the 
part  of  the  plaintiff  In  thecm  two  pleas  to 
constitute  It  a  clear  violation  and  breach  of 
that  particular  stipulation  than  that  he  In- 
tentionally swore  falsely  to  the  amount  of  the 
loss,  as  Is  substantially  alleged  in  them.  But 
Is  not  this  allegation  of  a  material  and  sub- 
stantial fact  In  the  pleas,  and  a  good  defense 
to  the  action,  if  the  allegation  be  true,  ad- 
mitted by  the  demurrer,  which.  Instead  of 
denying  It  assigns  for  cause  that  they  do  not 
allege  that  the  said  statement  was  made  with 
the  Intent  to  cause  the  said  defendant  to  pay 
to  the  said  plaintiff  a  hirger  sum  than  Is 
claimed  on  said  policy,  to  wit  the  sum  of 
$3,500;  nor  do  they  allege  how,  or  In  what 
manner,  the  said  defendant  was,  or  could  be 
harmed  or  injured  by  the  all^d  statement,— 
that  Is  to  say,  because  it  appeared  from  the 
pleas  themselves  that  the  loss  was  at  least 
as  much  as  $5,000;  and  all  of  which,  by  nec- 
essary Implication,  If  not  expressly,  admits 
that  the  said  statement  so  made  by  the  plain- 
tiff under  oath  was  false  In  that  particular, 
and  was  wdl  known  to  him  to  be  false  when 
he  so  made  and  swore  to  tt?  The  demurrer 
is  not  fW  matter  of  form,  but  matter  of  snb- 
stance,  although  special  causes  are  assigned 
for  It.  and  neither  of  them  Is  snffldent  to 
support  it  Such  Is  my  opinion,  and  I  there- 
fore think  that  the  demuirers  to  the  eighth 
plea  to  the  first  and  to  the  sixth  plea  to  the 
second  connt  should  also  be  overruled  by  the 
court 

The  ninth,  tmth,  and  dereutb  pleas  to  the 
first  count,  and  tiie  seventh,  eighth,  and  ninth 
pleas  to  the  second  count,  which  are  substan- 
tially the  same,  are  traversed  In  tba  repllca- 
tlott,  and  Issue  is  joined  on  each  <tf  tiiem.  The 
twelfth  plea  to  the  first  and  the  tenth  plea  to 
the  second  count,  which  are  substantially  the 
same,  allege  that  before  the  commencemmt 
of  the  action  the  plaintiff  made  oerttin  false 
entries  In  his  books  of  accotmt,  rehiting  to  the 
butfness  of  the  snid  plaintiff,  with  the  Intent 
to  deceive  the  said  defendant  as  to  the  amount 
and  value  of  the  said  goods  burned  up,  con- 
sumed, and  destroyed  by  the  said  fire,  aud  to 
Injure  and  defraud  the  defendant  In  the  prem- 
ises; to  each  of  which  lAeas  the  plaintiff  has 
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demurred  and  assl^ed  tbe  following  causea 
therefor:  Because  they  do  uot  allege  what 
eutries  were  made  by  the  plalutiff  in  said 
books  of  account,  with  the  dute  or  dates  there- 
of, nor  wherein  said  alleged  entries  were  false; 
nor  do  they  allege  that  said  books  of  account 
in  any  manner  related  to  the  said  property  de- 
stroyed by  the  said  fire,  or  to  the  business  of 
said  plaintiff  connected  therewith.  I  consider 
that  in  pleas  of  fraud  of  this  kind  the  allega^ 
tlous  contained  In  them  wei'e  sufficient  to  con- 
stitute a  good  plea  in  a  case  of  this  character 
without  either  of  the  additional  allegations 
sufigested  In  the  first  cause  of  demurrer  as- 
signed, and  also  without  either  of  the  addi- 
tional allegations  suggested  In  the  second 
cause  of  demurrer  assigned,  for  the  reason  be- 
fore stated  by  me  when  considering  a  similar 
objection  in  the  demurrers  to.  1  therefore 
think  that  the  demurrers  to  the  twelfth  plea 
to  the  first  and  to  the  tenth  plea  to  tbe  second 
count  should  also  be  overruled. 

But  I  think  the  demurrer  of  the  defendant 
to  the  replication  of  tbe  plaintiff  to  tbe  thir- 
teenth plea  of  tbe  defendant  should  be  sus- 
tained on  the  grounds  assigned  for  It  In  tbe 
causes  of  demurrer,  and  because  the  r^Uca- 
tlon  in  effect  denies  that  the  defendant  has 
put  a  proper  construction  in  and  by  his  said 
plea  01^  the  word  "immediately"  In  the  phrase- 
ology of  the  said  policy  <a  insurance,  wherein 
It  provides  as  one  of  tlie  conditions  thereof 
"that  the  assureo,  in  case  of  loss  by  fire, 
should  Immediately  thereafter  rendex  to  said 
defendant  a  particular  account  thereof,"  etc., 
as  alleged  in  said  plea,  and  the  plaintiff  there- 
by seeks  to  raise  as  a  question  of  fact  on  the 
said  replication  a  auestlon  of  legal  construc- 
tion purely,  to  be  determined  by  tbe  court  on 
the  meaning  of  the  word  "immediately"  when 
it  occurs  In  such  connection  In  a  policy  of  in- 
sumnce,  and  in  a  case  like  this;  and  that  Judg- 
ment should  therefore  be  rendered  for  the  de- 
fendant on  this  demurrer.  And  I  think  that 
the  demurrer  of  the  defendant  to  the  replica- 
tion of  the  plaintiff  to  the  fourteenth  plea  to 
the  first  coimt  .In  the  declaration  is  not  sustain- 
able, for,  as  i  have  before  said.  I  bare  no 
doubt  that  the  proTlslon  of  the  policy  on  which 
that  plea  is  based  has  reference  only  to  such 
books  of  account  of  the  plaintiff  as  had  rela- 
tion to  tbe  goods  and  property  covered  by  the 
policy  of  insurance,  and  to  tbe  busineas  of  tbe 
plaintiff  connected  therewith.  The  language 
of  it,  as  well  as  the  reason  of  the  thing,  clearly 
Imports  this,  I  think.  It  Is  In  these  words: 
"If  required,  tbe  assured  shall  produce  books 
of  account  and  other  proper  vouchers,  original 
or  duplicate  invoices,  and  all  property  hereby 
Insured,  whether  damaged  or  not  damaged," 
etc.  The  connection  In  which  the  words 
"books  of  account"  occur  in  this  sent^ce 
clearly  indicates  and  Implies  such  books  of  ac- 
count only  as  related,  like  the  "other  proper 
vouchers,"  original  or  duplicate  Invoices,  "to 
tbe  property  thereby  Insnred,  or  to  tbe  busi- 
ness of  the  plaintiff  oonnected  tberewlth." 
And  luch  must  have  been  the  meaning  of  tbe 


words  In  qnestlon  according  to  tbe  onderBtaDd- 
ing  and  intention  of  both  of  the  parties  to  tbe 
policy  of  insurance,  because  It  would  be  uttei^ 
ly  unreasonahle  to  suppose  that  It  conld  have 
been  within  the  Intendment  of  the  parties  that 
books  of  accounts  having  no  relatloo  to  tbe 
property  thwehy  Insured,  or  no  relation  to  the 
business  of  the  plaintiff  connected  with  it 
would  ever  be  required  to  be  produced  niida- 
this  OS  any  other  provldon  of  the  policy.  But 
under  the  generality  of  these  worda.  when 
taken  witliout  the  context  and  the  alight  am- 
biguity which  Is  only  so  made  to  appear  in 
the  meaning  of  them,  tbe  only  breach  of  that 
condition  in  the  policy  alleged  In  the  plea  H 
limited  to  them  exclusively,  for  U  atngnlariy 
omits  to  allege  any  Ireach  of  tbe  context  or 
to  aUege  that  the  plaintiff  was  at  tbe  same 
time  required  to  produce  other  proper  Toocb- 
ers,  "original  or  duplicate  Invoices,  and  afl 
property  thereby  insured,  whether  damaged 
or  not  damaged."  or  that  tbe  plaintiff  then  and 
there  refused  and  omitted  to  produce  them. 
And  as  tbe  plea  thus  seeks  to  take  adrantaice 
of  this  slight  ambiguity  arising  from  the  gen- 
erality of  the  words  "books  of  account"  when 
read  or  considered  without  the  context  as  a 
defense  to  the  action,  I  tblnk  the  tdalntlfl  was 
warranted  by  the  character  and  deaign  of  tbe 
plea  in  replying  to  it  specially,  Instead  of  trav- 
ersbig  it  and  taking  Issne  upon  It.    But  for 
the  reasons  already  stated,  I  think  tbe  plea 
itself  Is  as  defective  and  demmraUe  aa  tbe 
replication  to  it,  and  even  more  bo.    As.  how- 
ever, there  Is  no  demurrer  to  the  plea,  and  I 
am  now  only  cfmslderii^  seriatim  the  several 
demurrers  in  the  order  in  which  they  are  pre- 
sented in  the  record  of  the  case,  and  the  plea 
and  replication  are  alike  defective,  I  will 
here  merHj  say  that  I  am  of  the  (^^Son  that 
the  demurrer  to  the  r^llcatloo  now  under 
considetation  should  be  overruled. 

Tbe  demurrer  of  the  defendant  to  the  repli- 
cation of  tbe  plaintiff  to  the  fifteaith  iilea  to 
the  first  count  of  the  declaration.  Is  good.  In 
my  opinion,  and  should  be  sustained,  because 
the  replication  in  effect  substantially  trav- 
erses and  denies  the  whole  plea,  and  which  tt 
should  have  done  in  form  as  well  as  effect,  in- 
stead of  replying  to  It  specially,  and  In  a  dou- 
ble manner,  as  we  find  ft  I  therefore  think 
that  Judgment  should  be  rendered  for  the  de- 
fendant on  this  demurrer.  And  for  the  rea- 
sons before  stated  I  think  the  demurrer  of  tto 
plaintiff  to  the  fourth  plea  of  the  defendant 
to  the  second  count  of  the  declaration.  Is  not 
sustainable,  and  should  therefore  be  overruled. 
And  for  the  reasons  before  stated  I  also  tblnk 
the  demurrer  of  tbe  plaintiff  to  tbe  fifth  plea 
of  tbe  defendant  to  the  Koond  count  of  tbe 
declaration  should  be  overruled,  and  alao  tbat 
the  demurrer  of  the  iilalntlff  to  ^e  sixth 
to  the  second  connt  ot  the  declaration  should 
be  overmled.  And  for  reasons  before  star- 
ed my  opinion  also  la  tbat  the  donurrer  of 
the  plaintiff  to  the  teath  plea  to  the  Becfntd 
count  of  the  declaration  should  be  oremled. 
And  for  the  reasons  before  stated  I  eonsldtf 
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tlie  demmrer  ot  the  defendant  to  the  repHoi- 
tion  of  the  pl&lntlff  to  tbe  eleventh  plea  to  tbe 
second  oonnt  ot  the  deelaraticm  should  alio  be 
oremded.  Bnt  I  consider  the  denmrrar  of  the 
defoidailt  to  the  replication  of  the  pltOntlff  to 
the  twelfth  plea  to  the  second  count  of  the 
declaration  snffldeot,  and  that  jndgmoit 
Abould  be  therenpon  entoed  for  the  defendant. 
And  also  that  the  demurrer  of  the  defendant 
to  the  replication  of  the  [dalntlff  to  the  tUr^ 
teenth  plea  to  the  second  count  Is  anflOclent, 
and  should  be  snatalned  by  the  conrt  But, 
relying  on  the  vtil-aettled  rote  of  pleading 
that  a  demorver,  In  whatever  stage  ot  the 
pleadings  it  Is  taken,  reaches  bacA  In  Its  effect 
tlirongta  the  wh<de  record,  and  in  gmeral  at- 
taches ultimately  upon  the  first  substantial  de- 
fect In  the  pleadings,  on  wUeherer  ride  it 
may  hare  occurred— defects  In  substance  not 
tieing  aided  by  the  advene  party's  pleadhig 
over,  as  defects  In  form  rarely  are.  Hence, 
though  the  parties  join  in  demurrer  upon  any 
one  i>artlcnlar  point  In  any  stage  of  the  plead- 
iDgB,  Judgment  must  nevertheless  be  given 
upon  the  whole  record,  and  regularly  against 
that  party  In  whose  pleadings  the  first  sub- 
stantial fault  has  occurxed.  Oould,  PL  c  9, 
IS  36,  37.  The  oouttsel  for  the  defendant  fur- 
ther contend  that  certain  substantial  defects 
specified  by  them  occur  in  the  declaration  of 
the  plaintiff,  dther  of  which  Is  sufficient  under 
that  rule  to  oitttle  the  defendant  to  Judginent 
aj^ainst  the  plaintiff  on  a^  one  of  the  ^mur- 
rers  Joined  In  tesue  by  the  parties  in  the  case, 
and  that  both  qpedal  counts  In  the  narr.  are 
faulty  In  substance,  for  the  reasons  assigned, 
Tlx.: 

1.  The  first  count  states  that  the  Insurance 
money  was  to  be  paid  60  days  after  the  no- 
tice and  satisfiLctory  proofs  of  the  same, 
made  by  the  assured,  were  received  at  the 
office  of  said  defendant  in  Springfield.  But 
thore  Is  no  allegation  either  that  such  proofs 
were  recrtved  at  Springfield  60  days  befttre 
the  tvloglng  of  the  suit,  or  ever  were  ree^ved 
there.  Was  such  an  all^tion  necessai?  in 
that  count,  after  alleging,  as  It  does,  that  tiie 
plaintiff  gave  immediate  notice  of  the  said 
loss  by  fire,  and  rendered  to  said  defendant  a 
particular  account  ot  said  loss  under  oatb, 
with  the  certificate  under  the  seal  of  the 
notary  public  nearest  the  place  of  the  fire,  in 
full  and  complete  compliance  in  every  par- 
ticular as  required  by  the  condition  of  the 
said  policy  of  insurance?  I  cannot  think  that 
it  was,  and  the  fact  that  it  is  further  alleged 
by  the  plaintiff  on  the  record  that  he  did  not 
refuse  or  omit  to  produce,  <m  the  requt8ltl<» 
of  the  dffitendant  for  its  examination,  his 
books  of  accounts  relating  to  the  property  In- 
sured, and  his  business  ccoineeted  thorewlth, 
but  adds  to  the  omdmlon  of  my  mind  tliat 
such  an  aU^ation  was  not  neceuary  In  that 
count  For  so  much  b^ng  slleged  to  bave 
been  done  by  the  plaintiff  in  accordance  with 
the  eunditlons  and  reqnteements  of  the  policy, 
to  supply  the  specified  proofs  of  the  loss  by 
the  fir^  and  not  being  satlataetory  to  the 


defendant,  ve  must,  I  think,  consider  that  tt 
.  now  properly  becomes  a  question  to  be  de- 
termined in  the  trial  of  this  action  whether 
the  proofs  BO  submitted  and  received  at 
Springfidd  wa«  sufitclent,  within  the  true 
meaning  and  Intendment  of  the  agreement 
between  the  parties,  unless  we  are  prepared 
to  bold  tint  the  proper  constructions  of  this 
somewhat  ronarkalfie  clause  in  the  policy 
confers  upon  tho  d^ndan^  by  the  Intend- 
mat  of  both  of  the  parttes,  the  sole  and  «c- 
dustve  right  and  the  absolute  power  of  de- 
termining the  question  when  tb&  proof  of  the 
loss  should  be  satisfactory  to  the  company. 

2.  The  second  coimt,  it  la  objected,  is  fatal- 
ly defective  npon  the  same  ground,  and  In 
r^rd  to  wblch  my  opinion,  ot  course^  is 
tile  same  as  on  the  first  objection. 

8.  The  first  count,  it  te  next  objected,  no- 
where states  the  defendant's  promise  after 
the  loss  to  pay  any  moneys.  But  was  that 
necessary.  Inasmuch  as  it  alleged  In  the 
count  the  said  company,  a  corporation  exist- 
ing under  the  laws  of  the  state  of  Massa- 
chusetts, was  summoned  to  answer  the  plain- 
tiff of  a  plea  at  trespass  on  the  case,  upon 
promisee?  And  thereupon  the  plainUff,  by 
Benjamin  Nidds.  his  attorney,  complains: 
For  that;  whereas,  heretofore,  to  wit,  on  the 
14tli  day  of  January.  A.  D.  18S0,  at  tbei  coun- 
ty aforesaid,  a  certain  policy  of  insurance 
waa  then  and  there  made  and  entered  Into 
and  signed  by  tlie  president- and  secretary  of 
tbe  said  corporation  defendant  and  counter^ 
signed  by  James  Wooley.  agent  at  Wilming- 
ton, In  the  Btato  aforesaid,  and  tbe  same 
was  then  and  there  delivered  by  the  said  de- 
fendant unto  William  H.  Ptersoa  and  George 
W.  Plerson,  tradli^  as  Pienon  Bros.,  under 
and  liy  which  said  policy  It  was  agreed  as  fol- 
lows: That  the  said  defendant.  In  and  by 
said  policy  of  Insurance,  In  consideration  of 
the  receipt  of  986  to  them  paid  by  said  Pie^ 
son  Bros.,  did  Insure  the  said  Pia>8on  Bros, 
against  loss  or  damage  by  fire  to  the  amount 
of  ¥8,000  for  the  term  of  one  year  on  their 
stodk  of  goods  therein  mentioned,  and  with 
the  further  description,  terms,  limltationn, 
-  stipnlatlons,  and  conditions  in  said  policy 
contained,  and  In  said  count  substantially 
alleged,  In  the  form  and  manner  usual  in 
such  cases.  In  this  the  count  expressly  al- 
leges the  action  to  be  In  assumpsit  on  the 
cas^  upon  promises  and  a  policy  of  Insur- 
ance In  writing,  but  without  seal,  made  and 
delivered  by  the  defendant  corporation  tn  the 
assured  for  the  consideration  mentloneu,  and 
then  and  there  paid  to  it  for  the  first  year, 
and  twice  afterwards,  on  tbe  renewal  of  It, 
on  each  of  the  two  succeeding  years.  Tbe 
import  of  the  allegation  in  the  count  therefore 
is  that  the  said  defendant  In  and  by  the 
said  policy  of  Insurance,  in  consideration  of 
the  receipt  of  the  said  $35  to  them  paid  by 
saJd  Plerson  Bros.,  agreed  to  Insure  them 
against  toss  or  damage  by  fire  to  the  amount 
of  f3,B00,  for  the  term  of  one  year  on  tnelr 
said  stock  of  goods  and  propertgr  therein  de- 
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scribed  and  more  set  forOi.  And  we  have 
the  autlioiltr  of  Hr.  Chitty,  and  tiw  cose, 
cited  by  htm,  that  thli  word  "agreed,"  In  a 
declaration  in  assompidt.  Is  aqnlralott  to  the 
word  "promised,"  for  he  says  a  declaration 
In  assumpsit  should  In  all  cases  show  that  a 
promise  has  been  made,  either  by  expressly 
avarlng  that  the  defendant  "promised,"  or 
by  other  equivalent  words;  and  afterwards 
adds  that  the  word  "agreed"  Is  lield  to  be  an 
equivaloit  word.  1  Chit  PI.  808.  And  this 
was  the  promise  made  lu  this  case,  on  which 
the  action  was  foonded,  and  was  the  only 
promise  to  be  alleged  or  proved  In  it  to  sap' 
port  It,  so  far  as  any  promise  coidd  be  need- 
ed for  that  purpose  In  an  actl(Hi  of  aasumpatt 
on  a  written  agreement  or  contract,  as  this 
was.  This  promise^  however,  was  not  only 
in  writing,  but  was  a  conditional  promise, 
wholly  d^Ksident  upon  a  future  accident  or 
contingency  which  might  never  happen,  in 
which  event  the  defendant  had  to  pay  noth- 
ing, notwithstanding  the  consideration  re* 
celved,  and  which,  as  an  actionable  promise, 
could  have  no  force  or  effect  whatever  in 
law  until  the  future  accident  or  cootlngency 
should  occur,  but,  the  instant  It  occurred, 
became  unconditional,  absolute,  and  complete 
in  its  legal  force  and  effect  by  the  terms  of 
the  contract  Itself;  and  therefore  no  promise 
after  that  could  be  required  or  need  be  al- 
lied In  the  dedaratlon  to  give  legal  validity 
to  It,  or  to  maintain  an  action  of  assumpsit 
upon  it  Aud  what  I  have  just  said  Will  also 
apply  to  all  the  oh]ecti<»i8  of  the  defendant 
following  the  third  down  to  and  Indndlng 
the  fourth. 

5.  The  fifth  objection  of  the  defendant  Is 
that  the  policy  set  out  In  the  second  count  is 
not  stated  to  have  been  countersigned  by  the 
duly-authorized  agent  of  the  defendant  at 
Wilmington,  but  I  think  that  allegatlcm  suf- 
ficiently appears  In  the  connt. 

6.  The  sixth  and  last  objection  Is  to  the 
second  count  also,  and  which  Is  that  It  is 
fatally  defective.  In  that  no  proper  breach  la 
laid  or  alleged  In  it,  becaose  the  contract  to 
be  performed  by  the  defendant  was  in  tlte 
alternative,  vlx.  either  to  repair,  restore,  or 
replace  the  property,  or  to  pay  the  loss  or 
damage;  and  that  the  loss  was  not  compul- 
Borily  payable  until  the  lapse  of  60  days  after 
satisfactory  proof  thereof.  But  the  policy 
contemplates  that  alternative  poformance 
may  be  entered  upon  within  this  time,  viz. 
upon  or  aft^  notice  within  30  dajrs  after  the 
receipt  of  proofs  of  loss.  Where  a  contract 
Is  In  the  alternative,  the  iHreach  must  be  laid 
accordingly.  1  Chit  PI.  884.  This  is  a  case 
of  alternative  promises.  Leake,  Cont  675, 
679.  This  objection  to  the  second  count  I 
consider  is  well  taken,  and  should  be  sns- 
talned.  In  a  late  edition  of  Cfaitty's  Treatise 
on  Pleadings,  by  I.  C.  P^klns,  LL.  D.,  I 
find  the  form  of  a  declaration  or  count  on  a 
policy  of  Insurance  similar  to  this  prescribed, 
the  cottdnslon  of  wlilch  Is  as  follows:  "And 
altiiongb  all  conditions  have  beoi  porftwined 


and  faUmed,  and  all  erentB  and  tiilnSB  eolst- 
ed  and  happened,  and  aB  periods  of  ttnu 
have  dapsed,  to  entitle  the  plaintiff  to  a  pei^ 
formance  tlie  defendant  of  thdr  wld  con- 
tract and  to  eoaUe  the  plaintiff  to  malntalD. 
and  nothing  existed  or  has  ocenmd  to  pre- 
vent the  plaintiff  fr«n  maintaining  tlUs  ac- 
tion, yet  the  plaintUt  batb  not.  oat  of  tlie 
stock  and  funds  of  the  said  company,  or  in 
any  other  manner,  been  paid  or  made  good 
the  said  damage  and  loss  so  anatained  by 
him  08  aforesaid  (If  the  poUcr  sires  an  cteiv 
tion  to  the  defendants  to  reinstate,  that 
clause  most  be  set  out  in  the  dedaratltm,  and 
the  f<dIowlng  breach  added  bete),  nor  ban 
tbe  defendant  reinstated  the  i«emlBeB  so  in- 
jured aud  destroyed  aa  aforesaid.  And  tbi* 
platutiff  claims,"  etc.  2  Chit  PI.  171.  Tbe 
omlEffilon  of  the  altematlTe  breach  In  Uie  sec 
ond  connt  was  a  substantial  d^ect,  and  must, 
ther^re,  be  hdd  fittal  to  It  m  Hie  deamnren 
Joined  In  the  case. 


FUI/TON  T.  TOWN  OF  DOVBB. 
(Court  of  Brrora  and  Appeals  of  Ddawaic 
Feb.  1«  188S.) 
Dbdioation  or  Hiqhitat— Evidkkob  —  Pksbcstf- 

TION. 

1.  TlionsA  the  recording  of  a  plat  of  Uod 
with  a  roadway^,  and  the  Belling  oi  lots  in  ac- 
cordance therewith,  creates  by  implication  a  coc- 
tract  with  the  parcbasers  that  the  roadway  wilt 
remain  for  their  benefit,  it  does  not  constitote  a 
dedication  of  such  roadway  to  tbe  public  as  a 
highway  or  street.  Bowan's  Ex'rs  v.  Tomi  of 
Portland,  8  B.  Mon.  232,  dlstlnsnidied.  Per 
Come^a,  C.  J.,  dissenting. 

2.  Under  Rev.  Code.  c.  60,  providing  that  "ali 
public  roads  •  •  •  heretofore  laid  out  as  snf.i 
or  made  by  lawful  anthority,  or  which  have  be>« 
uaed  as  sneh  and  jnaintaincd  at  the  pobUc  diaip- 
for  twenty  years,  are  declared  to  be  conunoB 
highways,  a  roadway  not  dedicated  by  express 
grant  is  not  a  public  aighway,  in  the  absence  of 
use  and  maintenance  by  the  public  for  20  yean, 
or  of  acta  on  the  part  of  the  owna*  «moantui(  to 
an  estoppel.  Per  Comegys,  C.  J.,  dissenting. 

Dissenting  opinion.  For  majotitj  opinion, 
seeU  AtL  S84. 

OOMBGTS.  a  J.  Tbe  principal  question 
in  this  case  seems  to  be  whethor  ttie  plain- 
tiff below  dedicated  to  the  use  of  the  pnUlc 
a  portion  of  his  land,  called  "Fcdton's  Addi- 
tion to  Ekover,"  which  would  be  enclosed  be- 
tween parallel  lines  60  feet  apart  b^Innlng 
at  the  northran  edge  of  Ocll  street,  and  run- 
ning in  continuation  by  right  line  with 
Queen  street,  of  said  town,  to  Clara  street 
or  even  Mary  street  shown  on  tbe  map  at- 
tached to  tbe  inief  by  him  ddlrered  in  this 
court  He  was  the  legal  ownw  In  fbe  of  all 
the  land  inclosed  by  the  ontllnes  of  tbe  "Ad- 
dition"; and,  lliw  every  other  tenant  In  fe& 
could  dedicate  any  part  or  the  wtatAe  of  bis 
land  to  public  use.  Tlie  zeqwndeiits  con- 
tend that  the  survey  by  the  complainant  of 
tbe  "Addition."  and  making  a  plot  of  It,  and 
recording  that  plot  In  tbe  recorder's  ofllee. 
with  the  deocripttTe  notes  open  It  referring 
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to  d^ned  or  contonplated  streeta,  and  the 
sale  of  some  of  the  lots  contained  within 
tlic  plan,  of  ttaems^ea  conatltnte  a  dedica- 
tion of  the  Btreeta  mentioned  or  referred  to, 
as  and  for  public  streets  or  highways  of  the 
aforesaid  town,  for  the  benefit  of  said  town 
(ir  its  inhabitants.  The  contention  of  the 
respondent  Is  the  contrary  or  InTolTos  a  con- 
trary consideration.  If  there  was  dedication 
by  the  complainant  of  the  part  marked  on 
his  map  aforesaid,  attached  to  his  brief,  as 
"Proposed  Extension  of  Qneen,"  then  he  had 
no  cose  at  all  In  the  conrt  below,  and  has 
none  here;  because,  In  the  view  that  there 
was  dedication,  no  formal  steps  whatew 
were  necessary  to  be  taken  by  the  town 
council  of  DoTer  to  open  Queen  street  as 
projected  and  shown  by  the  dotted  Ihies  on 
such  map.  The  chancellor  has,  In  the  rea- 
sons for  his  decree,  taken  the  ^uiul  that 
the  proceedlnss  adopted  by  the  town  council 
for  condemnation  of  the  bed  of  this  project- 
ed Queen  street  from  Cecil  to  Clara  streets, 
were  Invalid,  as  not  being  In  conformity 
with  the  statute  giving  them  power  of  con- 
demnation of  ground  for  streets,  and  I  agree 
with  him  entirely.  In  the  view  I  take  of 
this  case,  it  Is  not  necessary  I  should  go  In- 
to that  question,  nor  Into  others  raised  by 
the  complilnant  below.  But,  while  I  agree 
entirely  with  the  decision  of  the  ctioncellor 
upon  the  subject  of  nonconform!^  by  the 
respondents  with  the  requirements  of  the 
town  law  about  taking  land  tar  streets,  I 
am  unable  to  reach  the  coifblusion  he  has 
done,— that  this  projected  Queen  street,  so 
far  north  as  Mary,  wiu  dedicated,  by  the 
nets  of  the  complainant  before  stated,  to  the 
town  of  Vayw,  as  and  for  one  of  Its  public 
streets. 

I  think  It  may  be  safely  laid  down  as  law 
that  In  cases  of  dedication  to  the  public  gen- 
erally of  a  highway,  for  example,  or  to  a 
municipal  body  of  a  street,  there  must,  to 
make  the  dedicaUon  complete,  be  some  act 
of  acceptance  on  the  part  of  the  intended 
donee  of  the  grant  In  the  case  of  public 
highways,  where  no  positive  formal  act  of 
dedication  Is  shown,  but  public  user  is  re- 
lied on,  it  must  not  only  appear  that  such 
nser  has  been  nnlutermpted  and  continuous 
f <Hr  at  least  20  years,  but  that  the  public  au- 
thorities bare  treated  the  way  as  a  public 
one,  by  extending  money  In  repairing  It,  or 
by  some  other  unequivocal  act  indicative  of 
treating  It  as  a  public  road.  While  the  fact 
that  certain  individuals,  finding  It  to  their 
convenience  to  do  so,  have  used  the  way  for 
Ruch  a  period,  would  be  evidence  of  a  grant 
by  the  owner  of  the  fee  of  an  eas^ent  of 
-way.  and  therefore  subject  him  to  an  action 
for  hindering  them  In  their  use  of  It  yet  no 
public  right  grows  out  of  like  user;  that  Is, 
dedication  of  the  way  to  public  use  until 
thi^  has  been.  In  the  mode  pointed  out,  ac- 
ceptance of  the  donation,  with  the  obliga- 
tion of  Its  consequent  duties.  If  one  divide 
his  farm  in  two,  laying  down  a  road  he- 


tween  the  parcels  and  recording  bis  plot  of 
anch  partitions,  and  selling  lots,  fronting  up- 
on such  HMbd,  to  different  purchasers,  would 
the  public  at  large  thereby  acquire  any  right 
of  travel  upon  such  road?  I  think  not  If, 
without  objections  on  the  part  of  the  owner 
of  the  farm,  the  public  treated  the  road  as 
one  of  the  highwi^  of  the  county,  and 
adopted  it  toto  their  books  of  roads  as  k^ 
by  the  levy  court  and  committed  the  repair 
of  It  to  an  overseer,  continuing  this  for  a 
period  of  20  years,  a  public  easement  or 
right  of  way  would  be  created,  which  the 
owner  could  not  afterwards  challenge.  But 
the  public  would  dolve  no  advantage  from 
the  fact  that  a  plot  of  the  road  was  record* 
ed;  as  that,  of  itself,  would  show  nothing 
but  that  the  s^ler  of  the  lots  and  his  pur- 
chasers Intended  to  place  npaa  record  the 
precise  location  of  their  lots  and  the  way  or 
road  to  them.  The  making  of  the  plot  Wil- 
ing by  it  with  the  road  laid  down  upon  It, 
would  operate  a  contract  betwe«i  the  sellor 
and  those  claiming  under  him,  and  the  re- 
spective buyers,  and  those  clalmli^  under 
them,  that  the  road  should,  as  between  such 
parties,  always  be  and  remain  a  way  or  road 
for  the  benefit  of  the  latter;  but  none  would 
exist  in  behalf  of  the  public  at  large,  who 
would  be  In  no  sense  a  party  to  the  Implica- 
tion of  contract  between  the  seller  and  his 
purchasers.  With  them  there  would,  upon 
the  purchase,  arise  an  obIlgati<Hi  or  contract 
for  the  perpetuity  of  the  road  or  way  for  ev- 
ery use  and  convenience  their  ownership 
and  residence  of  and  upon  th^r  lota  might 
require,  including  the  use  thereof  by  all  per- 
sons having  occasion  to  go  to  see  them  on 
business  or  otharwlse;  but  with  the  general 
public  there  would  be  none,  nor  would  such 
use  by  the  lot  owners,  or  rather  right  of  use 
by  them  and  the  others  referred  to,  be 
ground  for  supposing  any.  The  freehold  of 
such  a  road  or  way  would  still  remain  In 
the  seller  of  the  lota,  subject  tfaou^  It 
would  be  to  a  perpetual  easement  of  op«i 
unobstructed  way.  In  belialf  of  the  tot  own- 
en  and  their  successors  in  titla  It  would 
surely  be  a  great  hardship  upon  an  owner 
of  land  if  he  conld  not  sell  a  part  of  his 
groondt  and  make  proper  means  of  access  to 
it  by  roads,  if  In  the  country,  or  streets.  If  In 
a  town,  without  being  hidd  In  the  one  case 
as  having  dedicated  them  to  the  public,  or 
In  the  other  to  a  corporate  town.  The  lot 
buyers  have  no  Interest  that  the  way  shnll 
be  a  public  highway,  but  only  that  it  slinll 
be  open  to  them  for  all  their  uses.  When 
the  public  meant  to  make  it  their  higliway. 
the  law  furnishes  them  with  the  means  of 
doing  so.  In  a  case  like  the  present,  there 
Is  no  Intendment  of  dedication  In  favor  of 
the  whole  people  of  a  town,  by  simply  mak> 
Ing  a  plot,  with  projected  streets  upon  it 
and  sole  of  a  few  lots,  none  on  the  streets  In 
question.  It  is  rather  that  the  streets  are 
for  perpetual  use  by  the  buyers  and  their 
successors  in  the  title.   Those  persons  are 
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partlcB  to  the  Implied  contract  for  streets; 
the  general  public,  nor  that  of  the  town,  are 
such  In  any  &ens&  One  may  have  a  por- 
poae  of  dedication  of  ground  for  a  highway 
•or  street,  and  may  show  It  by  making  and 
recording  or  otherwise  publishing  maps;  and 
yet,  until  some  private  Individual  has  pur- 
■chased  property  upon  the  proposed  highway 
or  street,  no  private  Interest  in  either  has 
been  created,  nor  do  the  public  acquire  any 
■rights  until  some  steps  have  been  ta^ea 
«howlng  a  purpose  to  accept  the  dedication. 
Until  either  purchase  has  been  made  by  an 
individual  in  the  one  case,  or  acceptance  of 
■dedication  by  the  puUle  In  the  other,  the 
ground  owner  may  withdraw  his  scheme  «i- 
-tlrely  (it  being  but  In  the  nature  of  an  offei), 
which  could  not  be  If  the  making  and  pub- 
lishing and  recording  of  a  map  had  any  ef- 
ficiency whatever  per  se.  Now,  while  It  is 
not  contended  that  withdrawal  can  be  made, 
utter  private  purchase  on  the  ftilth  of  the 
e^nced  purpose  of  making  a  street,  yet,  be- 
cause of  that  hindrance,  no  public  right  ac- 
crues. Otherwise  all  the  legal  Idea  of  ded- 
ication to  public  use,  as  expressed  In  the 
books,  must  be  abandoned.  And  the  reason- 
ing of  this  opinion  is  entirely  justified  and 
In  harmony  with  the  true  Idea  of  dedication 
to  public  use,  which  Is  a  contract  Implied 
between  fbe  dedicator  and  the  public,  the 
•obligation  of  which  upon  the  latter  Is  that  It 
will  accept  the  hlghwi^  as  such  and  main- 
tain It  In  repair.  It  is  quite  obvious  that  In 
this  case  the  authinlties  of  the  town  had,  !n 
the  beginnUig,  no  idea  of  dedication  at  all; 
for  they  sent  out  a  committee  to  view  the 
premises,  and  decide  upon  the  expense  of 
openlnc  Queen  street,  and  kept  their  report 
under  consideration  for  about  10  months.  It 
fixed  $900  as  the  amount  of  such  expense. 
This  did  not  meet  the  approval  of  the  town 
council,  who  cut  the  amount  down  to  the 
nominal  sum  of  0  OMits;  but  this.  It  Is  evi- 
dent from  the  answer,  was  because  It  was 
believed  the  property  cf  the  complainant  be- 
low would  be  actually  enhanced  In  value  to 
an  amount  greater  than  any  damage  he 
would  sustain  by  opening  the  street  All 
this  shows  that  the  idea  of  dedication  Is  an 
afterthought.  Be  that  as  It  may,  and  it  Is 
not  matolal  either  way,  my  opinion  Is  that 
there  was  no  dedication  by  the  complainant 
of  the  proposed  extensltm  of  Queen  street  to 
the  public. 

The  first  section  of  chapter  00  of  the  Re- 
vised Code  defines  "public  highways**  as  fol- 
lows: "All  public  roads,  causeways  and 
bridges,  heretofore  Utld  out  as  such,  or  made 
by  lawful  authority,  or  which  have  been 
used  as  such  and  maintained  at  the  public 
charge  for  twenty  yeara,  are  declared  to  be 
common  highways. "  In  the  case  of  Johnson 
V.  Stayton,  fi  Har.  fDel.)  448,  tried  In  Sussex 
at  the  October  term,  1854,  Judge  Harring- 
ton, In  delivering  the  charge  to  the  Jury, 
sold,  among  other  things:  '^e  legislature 
lias  qualified  the  ctmimon  law  In  this  state 


respecting  roads  claimed  to  be  SQeb  de^*' 
cation.  So  many  neighborhood  roads  e\i^. 
by  the  indulgence  of  landownens  that  tb  - 
commcm  law  was  considered  harsh  In  re'-r- 
ence  to  forfeiting  private  land  by  ind-jl- 
gence,  and  the  legislature  has  required  thzi 
such  a  road  shall  have  not  only  been  n««d 
but  maintained  and  kept  up  by  the  public  for 
twenty  years,  to  make  it  a  pnbllc  r>^^ 
against  the  owner  of  the  land."  Page 
This  settles,  by  a  declidon,  what  la  the  evi- 
dence of  dedication  from  public  user;  aot! 
it  follows  that  unless  there  be  sncli  user  as 
the  statute  prescribes,  and  the  charge  rw- 
ognlzm  as  the  law,  thoe  can  be  no  Infem- 
tlal  dedication.  Dedication  must  be  by  ac- 
tual grant,  or  such  declaration  or  condott 
on  the  part  of  the  landowner  as  would  b« 
treated  as  an  estotH^el  In  pals.  Here  there 
is  neither  grant  nor  estoppel.  The  case  cf 
Rowan's  Ex'rs  t.  Town  of  Portland.  8  B. 
Mon.  232,  upon  which  that  part  of  the  de- 
cree of  the  chancellor  against  the  complahi- 
ant  below  Is  chiefly  based,  is  a  dllTerent  one 
In  its  facts  from  that  before  him;  It  beings 
case  where  an  owner  bad  fOtmded  and  laid 
out  a  whole  town,  hod  made  and  recorded  a 
map  of  it,  with  his  declsratlon  upon  It  ttut 
all  sales  were  to  be  regulated  by  the  map. 
In  such  case  there  would  seem  to  be  no 
room  for  doubt  that  all  streets  shown  on 
such  map  should  be  treated  as  highways  of 
such  town  for  public  use;  the  very  consid- 
eration, It  might  with  perfect  Justice  be  as- 
sumed, which  prompted  buyers  to  Invest 
their  money  being  that  they  were  to  be  part 
of  the  body  politic  of  a  town  ahown  on  the 
map.  What  the  Kentucky  court  would  bare 
said,  in  the  case  before  It,  If  there  had  been 
on  the  statute  book  of  that  state  such  s 
feature  with  respect  to  dedication  as  bai 
been  pointed  out  as  being  upon  the  pages  of 
our  Code,  I  can  only  conjecture.  The  rlghn 
of  buyers  of  lots  upon  a  plot,  and  those  of 
the  public,  with  reference  to  streets  or  high- 
ways, are  by  no  means  the  same,  for  the; 
do  not  rest  upon  the  same  sun>ort  I  am 
of  opinion,  upon  the  above  view  of  the  raw. 
that  the  decree  of  the  chancellor  dlssolvhi; 
the  injunction  granted  by  him  as  to  that 
part  of  Queen  street  as  projected  hetven 
Cecil  and  Mary  streets  should  be  reversed; 
and  that  the  injunction,  as  It  respects  tiK 
whole  of  said  street,  shmild  be  made  peipet- 
ual;  and  that  the  respondent  below  pay  tbe 
costs  in  three  months. 


JONES  V.  CAREY. 
(Superior  Court  of  Delaware.    April  1,  IS&LI 

DaSOIKOUS  AKIMALS— -COKTEfBOTOBT  Nsttf- 

GSNCB. 

One  who  harbors  a  dog  In  the  haUt  of  ft^ 

tacldng  passing  teams,  and  who  know*  of  llbt 
habit,  and  permits  it  to  run  loose,  is  liable  for  a- 
juries  received  in  a  mnaway  caused  by  tbe  doc'i 
attack;  and  it  is  no  defense  that  plaiatiS  knew 
of  the  dog's  habit,  and  was  not  cautious  io  driv- 
ing by  defendant's  house. 
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Action  by  Geoi^e  P.  Jones  ngalust  PhlMp 
P.  Carey  to  recover  damagee  for  personal  In- 
juries.  Verdict  for  plafutlff. 

Alfred  P.  aoblnsoD,  for  ^l&tlff.  Robert 
O.  White,  (or  defendant. 

COMEGYS,  C.  J.  (charging  the  Jury).  By 
the  undisputed  testimony  In  the  case,  the 
plaindiT,  who  Is  a  physician,  was,  about  10 
o'clock  !n  the  morning  of  the  24th  of  June 
last  year,  driving  In  a  vehicle  along  the  high- 
way at  or  near  the  defendant's  house.  In 
Gnmlmrough  hundred,  In  this  county,  when, 
at  about  175  yards  from  the  house  (which 
bad  been  passed  by  him  on  his  way),  the  dog 
In  question  snddenty  appeared,  chasing  htm, 
and  barking,  and  trying  to  bite  the  horse's 
legs,  and  Jumping  up  at  his  nose.  Tble  so 
frightened  the  animal  that  he  ran  off,  drew 
the  carriage  upon  a  low  fence  along  the  road, 
and  threw  the  plaintiff  out,  occasioning  tlie 
injuries  he  received,  and  which  he  has  de- 
scilbed  to  you.  The  plaintiff  says  that,  at 
the  time  the  dog  attacked  his  horse,  he  (the 
plaintiff)  had  the  reins  in  one  hand,  and  a 
package  of  eggs  In  the  other.  This  is  the 
testimouy  of  the  plaintiff  in  bis  examination 
in  chief  and  his  cross-examination  with  re- 
spect to  the  casualty  and  the  circxmistances 
attending  It.  He  then  further  testified  to  the 
character  of  the  dog  as  one  given  to  the  prac- 
tices which  had  occasioned  the  Injury  com- 
p]aine<1  of,  which  testimony  was  supported 
by  that  of  other  witnesses  speaking  befwe 
yon  to  the  same  point.  The  plaintiff  also 
swore  that  he  had  been  attackctd  by  the  same 
dog  at  other  times  and  In  a  similar  manner, 
and  that  he  had  complained  to  the  defendant 
about  it,  and  Insisted  that  he  should  get  rid 
of  him,  hut  that  the  defendant  gave  bim  no 
satisfaction  or  assurance  upon  that  point. 
It  appears  from  the  language  of  the  defend- 
ant before  yon  that  he  had  great  affection  for 
his  dog,  and  was  loth  to  part  with  him, 
wlilch  was  very  natural.  This  testimony, 
imputing  knowledge  of  the  habits  of  the  dog 
as  a  creature  that  chased  and  attacked  way- 
farers with  their  teams  upon  the  highway, 
was  supported  by  that  of  Mr.  West,  who  had 
a  dog  given  to  like  practice,  and  who  before 
this  accident.  In  conversing  about  the  habits 
of  tlieir  respective  dogs,  said  to  the  defend- 
ant, "We  shall  have  to  kill  our  dogs,"  or 
words  to  that  effect;  when  the  defendant  re- 
plied that  he  should  not  shoot  his  dog,  and 
tliat.  If  anybody  wanted  blm  shot,  he  would 
bnve  to  shoot  him  himself,  or  used  language 
of  like  import.  It  therefore  appears,  if  you 
believe  the  testimony  of  the  plaintiff  and  his 
witnesses,  that  the  defendant's  dog  had  the 
bad  and  dangerous  habit  of  attacking  way- 
fnrei'S  with  their  teams  passing  along  the 
public  road  or  highway,  at  or  about  the  de- 
fmdant's  premises,  barking  and  endeavoring 
to  bite  the  horses  or  other  creatui*es;  and 
also  by  the  testimony  of  the  plaintiff  anid  Mr. 
James  A.  Short  that  tb»  defsndant  wu 
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aware  of  snch  dangerous  disposition  and 
practice  on  the  dog's  part.  If  you  bellere 
this  testimony,  tben  you  have  the  case  of  A 
person  keeping  n  vicious  and  dangerous  dog, 
with  knowledge  of  the  habit  imputed  to  him 
by  witnesses  examined  in  your  bearing.  This 
Ifl  sufficient  to  supimrt  the  platntlfTs  case, 
and  entitle  him  t»  your  verdict,  unless  there 
be  something  shown  by  the  testimony  on  the 
part  of  the  defendant  or  the  circumstances 
disclosed  which  you  think  sufndent,  In  view 
of  the  taw  in  cases  similar  in  principle,  to 
Justify  you  in  withholding  It  from  him,  and 
giving  your  verdict  to  his  opponent. 

It  seems  to  me  beat  that  I  should  now  give 
to  yon  the  law  applicable  to  cases  similar  in 
tbelr  character  to  that  you  are  trying,  as 
such  law  is  held  by  this  court.  This  case 
Is  presented  for  prosecution  as  one  of  negli- 
gent conduct  on  the  part  ot  the  defendant  In 
keeping  a  dangerous  dog,  and  causing  there- 
by a  grievous  injury  to  the  plaintiff.  It  Is 
defended  on  the  ground  that  any  injury  re- 
ceived by  the  plaintiff  on  the  occasion  re- 
ferred to  was  the  result,  in  fiict,  of  his  own 
negligence  and  want  of  due  care  at  the  time, 
and  that,  if  he  had  then  exercised  the  degree 
of  care  which  his  knowledge  of  the  habits  of 
the  defendant's  dog  required  of  him  as  a 
man  of  reasonable  and  ordinary  pruilence, 
the  mischief  of  which  he  complains  would 
not  have  been  done;  and  he  points  to  the  ad- 
mission by  the  plaintiff  in  his  testimony  that 
he  held,  at  the  time  of  the  dog's  attack,  the 
reins  In  one  hand,  and  the  package  of  eggs 
in  the  other.  Insisting  that  if  he  had  been 
mindful  of  the  danger  which  he  had  reason 
from  experience  to  anticipate,  and  had  pro- 
vided against  It  by  holding  the  reins  by  both 
hands,  his  horse  would  not  have  got  away 
from  him,  and  consequently  the  accident 
would  not  have  happmed.  In  other  words, 
he  contends  that,  this  prudent  care  required 
of  the  plaintiff  not  having  t>een  observed  by 
him,  the  case  Is  in  fact  one  where  contrlbu- . 
tory  negligence  existed  on  the  plaintlfTs  part, 
and  thus  he  Is  precluded  from  recovery.  As 
the  defense  rests  mainly  upon  this  plea,  tt 
Is  the  duty  of  the  court  to  instruct  you  what 
the  term  "contributory  negligence,"  as  under- 
stood in  law,  is.  It  will  be  for  you,  then, 
with  such  explanation  of  its  meaning,  to  say 
whether  the  plaintiff  was  guilty  of  It  Id  this 
case  or  not. 

And,  first,  it  is  well  that  you  should  know 
what  the  law  considers  negligence  to  be. 
It  Is  want  of  proper  care,  under  the  circum- 
stances existing  at  the  time  and  calling  for 
Its  exercise.  That  makes  it  necessary  to 
say  that  want  of  proper  care  Is  the  absence 
of  such  caution  as  a  man  of  common  pru- 
dence—that Is,  the  average  man— takes  when 
it  concerns  him  to  be  vigilant,  sufficiently 
to  protect  himself  from  apparent  or  suspect- 
ed danger.  Applying  these  definitions  to  the 
case  before  you  as  disclosed  by  the  proof, 
tben,  if  you  believe  the  plaintiff,  at  the  time 
mentionedt  was  not  observing  t)»>  care  of 
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hlDiBelf  which  a  reasonably  prudent  person 
would,  if  situated  as  he  was,  have  taken, 
he  was  regllgent  of  his  duty;  and.  under 
common  clrcumstaDces,  be  would  be  de- 
barred from  recovering.  On  the  contrary, 
if  you  believe  from  the  testimony  that  upon 
the  occasion  in  proof  he  was  observing  all 
the  ordinary  care,  under  the  circumstances 
shown,  that  a  person  of  ordinary  prudence 
and  circumspection,  traveling  upon  a  public 
road  or  highway,  ought  to  liave  taken,  then 
he  was  not  guilty  of  any  want  of  such  care. 
It  Is,  however,  to  be  understood,  generally, 
that  the  degree  of  care  to  be  taken  must  al- 
ways be  regarded  as  being  proportioned  to 
the  ri^'^^  Incurred;  that  is  to  say.  If  the  risk 
be  great,  the  caution  should  correspondingly 
Increase  with  It.  This  Is  good  sense,  as  well 
as  law.  It  la  also  to  be  taken  into  account 
In  this  case  that  It  is  testified  to  by  the 
plaintiff  that  he  had  passed  by  the  house 
where  the  dog  was  kept,  a  distance  of  about 
150  yards  by  the  road,  and  75  In  a  straight 
line  from  the  building,  which  we  may  take 
as  the  point  of  danger.  Having  thus  driven 
by  that  point,  was  the  fact  that  he  held  the 
reins  by  one  hand  only  an  act  of  negli- 
gence? in  other  words,  would  a  person  of 
ordinary  prudence  have  done  more?  If  not, 
then  he  was  guilty  of  no  negligence  at  all, 
especially  If  you  believe  his  statement  that 
he  had  no  warning  of  the  approach  of  the 
dog  until  he  ran  up  behind  and  attacked  the 
horse.  In  the  latter  view,  the  plaintiff  was 
not  negligent,  and  of  course  neither  did  nor 
omitted  to  do  anythlnpr  which  promoted  or 
occasioned  the  casualty.  He  contributed 
nothing  on  his  part  to  bring  it  attout.  Con- 
tributory negligence  Is  taking  such  part  in 
an  act  of  injury  to  person  or  property,  either 
by  action  or  omission  to  act  when  required 
by  common  prudence  to  act,  as  is  a  cause 
of  resultant  mischief.  But  it  must  be  what 
the  law  calls  the  proximate  cause  of  It;  that 
Is,  that  it  produced  it.  If  it  did  not,  then, 
If  the  plaintiff's  negligent  act  was  the  re- 
mote  or  nonproduclng,  and  not  the  efficient, 
cause,  operating  at  the  time  or  then  existing. 
It  was  only  a  remote  cause  of  the  trouble, 
and  does  not  bar  him  of  his  claim  to  a  ver^ 
diet  Under  ordinary  circumstances,  we 
should  put  It  to  you  to  say  whether  the 
plaintifl  in  this  case  was  negligent  of  his 
duty  in  driving  along  the  public  road,  and 
that  such  negligence  was  or  was  not  the 
promoting  cause,  or  one  of  the  promoting 
causes,  of  the  difficulty,  and  that,  If  yon 
should  find  that  it  was,  you  should  deny  him 
your  verdict;  but  here  are  circumstances 
which  call  for  different  instruction,  which 
we  now  proceed  to  give,  as  applicable  to 
certain  eases  of  claims  for  damages  from 
alleged  negligence. 

While  it  is  i)erfectly  true,  as  has  often 
been  annoonced  from  this  bench,  that  If  It 
be  shown  in  the  progress  of  a  trial,  by  cred- 
ible testimony,  that  the  plaintiff.  In  a  suit 
for  damages  against  a  defendant  tor  ne^ 


ligence  alleged  on  such  defendant's  part,  cii^- 
not  recover  If  the  plaintiff's  own  n^lls^tx^ 
where  such  was  In  proof,  was  a  direct,  pr» 
motlng,  and  not  remote,  cauee  of  the  troubl?. 
yet  there  are  cases — and  this,  if  you  are  sit- 
Isfied  with  the  plaintiff's  proof,  seems  to  t>^ 
one  of  them— where,  notwithstanding  wan: 
of  oj'dinary  diligence  on  a  plaintiff's  par. 
if  such  exist,  he  may  still  recover;  and  tb^ 
rule  of  contributory  negligence  does  not  ap- 
ply if  the  negligent  misconduct  of  a  defeo-l- 
ant  Is  of  such  a  character  as  to  be  deeroti' 
willful.  In  case  of  willful  misbehavior  os 
a  defendant's  part,— willful  neglect  of  an  «bT! 
ous  duty,— such  recklessness  of  consequen* 
If  dangerous  consequences  were  reftsonobly  !.■ 
be  apprehended  from  such  neglect,  must 
taken  to  have  been  present  in  the  mind  of  x 
defoidant,  and  are  to  be  treated  as  willful  nej 
ligence  on  a  defendant's  part,  deriving  liiiE 
of  the  plea  that  he  is  not  to  be  fixed  with  a 
verdict  against  him,  because  the  plaintiff  wa« 
not  using  all  the  care  of  himself  he  ought  t- 
liave  done.  That  plea  will  not  excuse  hiio 
His  willful  neglect  of  duty  Is  in  the  imnuv 
of  intentional  misconduct,  and,  where  soi-k 
exists,  It  Is  no  excuse  that  the  other  ad* 
was  in  fault  also.  This  law  will  be  foon^ 
In  the  l)ooka  that  treat  of  contributory  neg- 
ligence, and  no  special  reference  need  be 
made  to  them.  I  lefer  portlcnlarlj  to  the 
valmble  work  of  Beach. 

The  defendant  baa  offered  proof  on  his  part 
which,  if  true,  would  have  a  tendency  to  say 
that  some  other  dog  must  have  been  the 
actor  on  the  occasion;  but  you  wIU  welph 
It,  In  connection  with  the  positive  proof  on 
the  plaintiff's  part,  that  It  was  the  dog  o{ 
the  defendant,  and  no  other,  that  ran  at  hi* 
horse;  and  his  habit  of  doing  so  has.  as  I 
have  heretofore  pointed  out,  been  shown  i» 
j  be  of  the  mischievous  character  displayed 
on  the  occasion  of  the  24th  of  June  Ian. 
And  then  the  plea  is  made  that  the  defend- 
ant gave  away  his  dog,  and  that  he  did  not 
belong  to  him  when  the  plaintiff  was  in- 
jured.  But  you  will  not  forget  that  he  gave 
him,  if  he  did  so  at  all,  to  the  person  liviai: 
only  a  mile  and  a  half  from  his  old  bfHuc 
!  Was  such  a  gift  to  get  rid  of  the  dog,  or  was 
it  otherwise?  Owners  of  dogs,  or  those  who 
harbor  or  permit  them  to  stay  aboirt  their 
premises,  are  answeraWe  for  all  tbeir  mif- 
conduct  resulting  from  bad  habits,  where 
such  dogs  are  known  by  their  owners  or 
harborers  as  having  them;  and,  though  this 
is  the  first  case  calling  for  treatment  of  tlist 
topic,  yet  the  law  about  keeping  vicious  or 
mischievous  dogs  has  always  been  known 
!  to  our  people,  and  none  can  plead  Ignoranre 
j  to  it.   There  is  no  greater  or  more  dan;:er 
I  ous  nuisance  than  the  keeping  or  harborinj: 
]  about  one's  house  or  upon  his  premises  of  i 
i  dog  with  the  bad  habit  of  running  out  upon 
I  the  highway,  and  attacking  pec^le  who. 
I  upon  their  lawful  occasions,  are  traveli&f: 
:  along  the  public  roads  and  highways  of  the 
j  county  or  state.  And  as.  peoirie  have  a  per- 
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feet  tight  to  nse  Bucb  thoroughfares  at  pleas- 
Mre,  and  as  no  one  has  the  right  to  inter- 
fere with  that  privilege,  no  such  Interfer- 
ence is  to  be  expected  or  provided  against; 
and  therefore,  while  positive  negligence  in 
ir.irsiilng  snch  travel  Is  not  to  be  encour- 
aged, at  the  same  time  only  ordinary  care— 
ttint  is,  Buch  aa  other  people  take— Is  to  be 
required  of  any  wayfarer  Id  going  bis  Jour- 
ney. 

The  result  of  all  this  Is  that  If  you  believe 
the  testimony  olfered  to  you  by  the  plain- 
tiff to  be  tnae  as  to  the  cause  of  the  acci- 
dent, and  that  the  de.'^ntlant  knew  of  the 
bad  habit  of  his  dog  In  .-unnlng  out  at  way- 
farers and  their  teams  jmssing  along  the 
highway  at  or  about  his  premises,  he  is 
without  any  defense  before  you;  hia  knowl- 
edge of  the  habit  of  his  dog,  and  refusal  to 
get  rid  of  him  in  some  efflcleut  way,  and 
still  keying  him,  or  allowing  him  to  be  upon 
his  premises  to  the  time  of  the  accident, 
being  In  effect  willful  negligence,  which, 
when  It  exists.  Is  not  excused  or  palliated  by 
any  negligence  merely  on  the  part  of  a  plaln- 
tltr.  In  other  words,  contributory  negli- 
gence la  no  defense  where  the  negligence 
of  the  defendant  Is  willful,  as  it  la  to  be  con- 
Rldered  here  If  youbelleve  the  ^aintlff's  proof 
and  that  of  his  witnesses.  In  fact,  such 
proof,  as  to  the  accident  and  Its  circum- 
stances. Is  not  galnsayed  by  any  proof  on  the 
defendant's  part;  his  real  and  chief  defense 
Itfing  neglect  on  the  part  of  the  defendant, 
wliich,  we  have  pointed  out  to  you,  does  not 
avail  where  the  negligence  on  the  defend- 
ant's part  la  willful.  , 

Verdict  for  the  plaintiff. 


CLARK  V.  STATE. 
(Snpreme  Court  of  New  Jenwy.   Feb.  21,  1S95.) 
Criminal  Law— Chaxob  or  Plba. 
A  motion  in  a  criminal  case  to  withdraw 
a  plea  of  guilty,  and  to  substitute  therefor  ooe  of 
not  guilty,  is  addressed  to  the  discretion  of  the 
court,  and.  consequently,  the  conrtfa  action  is 
not  the  subject  of  error. 
tKyllabns  by  the  Court) 

I':rror  to  coQTt  of  quarter  sesdons,  Hndson 
county;  Hudspeth,  Kenny,  and  Hoffman, 
Judges. 

Jos^b  Clark,  being  convicted  of  a  misde- 
meanor, brings  error.  Dismlfleed. 

Alined  November  term,  IBM,  before  BBAS- 
UKY,  O.J.,and  DBFUBandVAN  STGKEL, 
JJ. 

John  T.  Dunn,  for  plaintiff  In  error.  Clms. 
H.  Winfield,  for  the  State. 

PER  CURIAM.  The  plaintiff  In  error,  be- 
ing indicted  and  aixalgned  for  the  commlH- 
slon  of  a  misdemeanor,  pleaded  guilty  In  open 
court  Some  days  afterwards  he  applied  to 
the  couit  to  be  i>ermltted  to  withdraw  such 
plea,  and  to  traverse  the  charge.  This  m*^ 
tioa  was  refused,  and  It  Is  now  Insisted  tliat 


In  so  doing  the  court  commuted  an  error  in 
law.  We  find  no  basis  for  this  appellate  pro- 
cedure. When  an  application  Is  made  in  a 
criminal  case  to  recall  a  plea  of  guilty  and 
to  plead  de  novo,  It  is  a  matter  addressed  to 
the  discretion  of  the  court.  This  has  always 
been  the  doctrine  prevailing  from  the  earllMt 
times  in  this  state.  Any  other  rule  would  be 
replete  with  mischief.  By  Its  force  a  defend- 
ant could  plead  guilty,  and  then,  after  the 
witnesses  on  the  pai-t  of  the  state  tmd  been 
discharged,  could  come  Into  court,  and  claim 
as  a  right  to  take  back  hia  confession  and 
guilt,  and  put  the  otate  to  its  proof.  Fortu- 
nately such  Is  not  the  practice.  When  the  de- 
fendant In  this  case  asked  to  plead  anew,  the 
application  was  addressed  to  the  discretion  of 
tlie  court  The  action  of  the  court,  under 
such  circumstances.  Is  not  api>ealable;  conse- 
quently  this  writ  must  be  dismissed. 


KOENIG  et  al.  v.  SMITH. 
{Supreme  Court  of  New  Jersey.   Feb.  21,  1895.) 
Replevin  bt  Cuattrl  Mortoaoi. 
A  mortgagee  Is  entitled  to  the  poBsraaioii 
of  the  mortgaged  chattels,  and  if  the  sheriff  has 
taken  them  ander  an  execution  against  the  mort- 
gagor, and  refuses,  oo  demand,  to  deliver  them  to 
the  mortgagee,  replevin  will  lie. 
(Syllabus  by  the  Court) 

Replevin  by  Isha  V.  Smith  agntnat  John  G. 
Koenig  and  others.  Yerdlct  for  plaintiff. 
Rule  to  show  cause  why  a  new  trial  should 
not  be  granted.  Discharged. 

Argued  November  term.  18M,  before 
BBASLEY,  a  J.,  and  DEPUB  and  VAN 
SYCKEL,  JJ. 

John  H.  Backea,  for  plaintiff.  Bai-ton  & 
Dawes,  for  defendants. 

BEASLBY,  0.  J.  This  Is  an  action  In  re- 
plevin. The  plaintiff  Is  the  mortgagee  in  a 
chattel  mortgage  given  by  one  Sarah  A. 
Johnson,  who  was  the  tenant  of  the  defend- 
ant Koenlg,  and  in  whose  possession  It  re- 
mained. There  was  a  condition  In  tiie  mort- 
gage  that.  If  the  mortgagor  should  "permit 
or  suffer  any  attachment  or  other  process 
against  property  to  be  Issued  against  her,-' 
etc.,  the  moitgngee  was  empowered  to  take 
fiossesslon,  etc.  Rent  falling  in  arrear,  the 
defendant,  as  landlord.  Issued  bis  distress 
wan-ant  and  seized  the  mortgaged  chattels; 
and  thereuix>n  the  plaintiff,  by  virtue  of  his 
mortgage,  demanded  the  delivery  of  tho 
same  to  him,  and,  upon  refusal,  replevied  the 
same.  There  can  be  no  doubt  timt,  if  the 
mortgagee  was  entitled  to  the  possession  of 
these  chattels,  the  refusal  of  the  defendant 
to  deliver  them  on  demand  was  an  unlawful 
detention  of  them.  A  mortgagee  being  In 
possession,  or  having  the  right  of  posses* 
sion,  has  a  right  of  occupancy  that  cannot 
be  legally  disturbed  or  Interfered  with  under 
any  legal  process  against  the  moi-tgajror. 
This  is  the  doctrine  establislied  by.  the  courb 
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of  errors  In  the  case  of  Fox  v.  Cronan.  47 
N.  J.  Law.  SOS,  2  AU.  444,  and  4  Atl.  314. 
It  Is  entirely  clear  that  under  the  force  of 
that  decision  the  landlord  could  not  ezclnde 
the  mortgagee,  even  temporarily,  from  the 
possession  of  the  chattels  mortgag«d.  It 
was  therefore  properly  held  In  the  trial  court 
that  the  plaintiff  In  r^levln  was  entitled  to 
judgment  The  other  objections  have  been 
ejcanilned,  but  we  find  nothing  In  them  of 
mtbstantlal  Inqtortance  Let  the  role  be  dis- 
charged. 


DODD       CONaOLIDATED  TRACTION 
CO. 

(Supreme  Court  of  New  Jersey.  Feb.  21,  1885.) 
Tmollit  Railwav— Toppiso  OvskhasgisoTkees. 

A  traction  oomnany  authorized  by  the  city 
to  eroct  itK  trolleys  has  the  riglit  to  top  the 
braiichea  of  trees  overhnnglng  the  stnt-t  when 
such  set  is  rensoDably  ntK^esHnry  for  the  passage 
of  its  wires. 
(Syllabus  by  the  Court) 

Action  by  Amanda  H.  Dodd  against  tbe 
Consolidated  Traction  Company.    On  demurs 

rer  to  plea.  Overroled. 

This  action  was  brought  to  recover  damages 
for  the  alleged  destruction  by  the  defendant 
of  certain  shade  trees  of  the  plaintiff  while 
constructing  Its  trolley  road.  The  plea  de- 
murred to  sets  out  Its  chartered  rights  and 
various  statutes,  under  which  It  claims  the 
right  to  build  its  road,  and  then  avers:  "And, 
In  the  stringing  of  the  said  wires,  [did]  necea- 
sarily  and  unavoidably  a  Kttle  trim  and  cut 
off  some  of  the  branches  of  the  said  trees  of 
the  said  plaintiff  wliich  tiien  overhung  the 
street  called  'Ocean  Avenue,'  doing  no  unnec- 
essary damage  to  the  said  trees,  as  it  lawfully 
might  do,"  etc.  The  question,  therefore,  sim- 
ply Is  whether  the  defendant  was  vested  vrith 
sovereign  powers  and  Immunities,  and  ex- 
empted from  liability  to  damages  for  injuries 
done  to  Individuals  and  their  property  In  the 
exercise  of  those  powers. 

Argued  November  term,  1894,  before  BBAS- 
LEY,  a  J.,  and  DEPUH  and  VAN  8TCKBL, 
JJ. 

W.  O.  Spencer,  for  plaintiff.  James  B.  Vre- 
denburgh,  for  defendant 

BF.ASLET.  C.  J.  (after  stating  the  facts). 
The  defendant  Is  entitled  to  judgment  on  this 
demurrer.  The  boughs  of  the  trees  that  were 
trimmed  overhung  the  street  and  were  sub- 
ject to  removal  by  the  muiilclpal  autliorltles 
whenever  the  public  exigency  or  convenience 
required  it.  The  city  had  conferred  on  the 
defendant  the  right  to  extend  its  wires,  in  the 
usual  mode,  along  the  streets;  and  such  au- 
thority involved,  by  implication,  the  compe- 
tency to  do  whatever  wiie  reasonably  neces- 
sary to  effect  the  end  in  view.  Wlintever  the 
city  could  liave  done  to  carry  Into  effect  the 
project  in  question  the  defendant  could  do. 


On  this  demurrer  ttie  defbiMlbint  Is  entitled  t» 

Judgmmt 

DBPUa  and  TAN  SYCKEL,  JJ.,  concor- 


STATE  (GREEN.  PrOMcatrIx)  w.  CITY  OF 

PERTH  AMBOT. 
^npreme  Conrt  of  New  Jwmr.    Nov.  8.  lSH.t 
SxTassiON  OP  Cttt  Strbbt — ArroiNTvexr  >? 

COMMIBSIOSEXS. 

Section  I  of  chapter  287.  p.  444. 
1802,  approved  April  9,  1892.  authorix>-9  ti-' 
common  council  oi  third-class  cities  to  8]ii>:'>.i 
three  judicious  and  disinterested  dtisens  of  ty 
city  as  commissioners  to  assess  damages  for  land 
talieu  for  improvements  therein  stated.  The  rec- 
ord brought  up  fails  to  show  the  appointmi'Dt  "f 
persons  so  qualified,  and  all  proceedings  ss  *o 
such  amtointment  and  thereaftw  had.  shonM  lie 
set  Bsioe. 

(Syllabus  by  tiie  Court) 

Certiorari  by  the  state,  at  the  pnwecutfm 
of  Mary  E.  Qreen,  against  the  of  Perth 
Amboy,  to  review  appolntm^it  commis- 
tfoners.  Appointment  set  aside. 

Argued  before  DIXON,  RBED,  and  AB- 
BETT,  JJ. 

J.  R.  &  N.  English,  for  prosecntrfx.  John 

W.  Beekman,  for  defendant 

ABBETT,  J.  The  prosecutrix  owns  a 
house  and  lot  In  Perth  Amboy,  fronting  oa 
Lewis  street.  In  ISS^  there  was  a  street 
on  tlie  westerly  side  of  her  house,  caliod 
'•nector  Street."  The  improvement  cuts  off 
a  strip  about  10<feet  wide  by  164  feet  hm^. 
and  also  a  portion  of  the  house  occupied  hj 
prosecutrix  as  a  summer  residence.  An  t-r- 
dinance  was  passed  July  20,  1892  *^  op^-n 
Rector  street  from  Gordon  street  to  Lewis 
street"  The  first  section  provided  "ttat 
Rector  street  be  and  the  same  is  hereby  ex- 
tended and  opened  from  Gordon  street  soutij- 
erly  through  lands  of  the  grantee  of  Jamvt 
M.  Chapman,  deceased,  and  others,  as  the 
same  was  intended  to  have  been  laid  out  in 
IS-W."  The  second  section  iwovldea:  "Tbst 
the  centre  line  of  said  street  shall  be  laid  o^:: 
parallel  with  High,  and  at  the  distance  of 
'M3  feet  from  the  easterly  line  thereof.  s.i;tl 
street  to  be  50  feet  In  width  throughout  itf 
entli-e  length."  Oommlsslonav  of  ass**!^*- 
ment  were  appointed  December  12,  1S:C, 
and  they  awarded  prosecutrix  $525^1  dam- 
ages for  land  taken,  and  assessed  the  iwx^'p- 
erty  left  after  the  Improvement  for  *.j«.4>. 
whicli  award  and  assessment  were  after- 
wards ratified  and  confirmed  by  the  comm-^a 
council.  August  14,  1893,  a  writ  of  certio- 
rari was  allowed,  removing  said  ordinandi « 
and  all  proceedings  thereunder. 

Among  the  reasons  presented  for  settin; 
aside  the  proceedings  and  assessment  an 
the  following:  The  commissioners  who  as- 
sessed the  damages  of  prosecutrix  wore  nt-t 
appointed  In  accordance  with  the  provi«  .v;* 
of  the  statute.  The  Btatete  saya:  **it  sb.:.: 
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be  lawful  tor  the  commoB  council  to  tppolnt 
three  Judicions  and  dlslntereated  dttaeui  of 
the  citr  to  make  the  estimate."  Laws  1S02, 
c.  2S7,  {  1.  The  report  of  the  commlsskmers 
was  not  made  snffldently  in  detail  to  ena- 
ble the  common  cooncll  to  determine  the 
principle  upon  which  the  estimate  and  as- 
sessment were  made;  nor  do  they  state  such 
principles  In  thdr  report  The  prosecutrix 
should  not  hare  been  assessed  for  beneflts 
to  her  lands  from  the  so-called  "Improve- 
ment," as  It  does  not  appear  that  she  derlr- 
ofl  any  benefit  therefrom,  and  the  evidence 
BliDWB  that  she  did  not  derive  any  therefrom. 

Tlie  said  act  does  not  give  power  to 
tnfee  and  condemn  buildings  and  tenranents, 
antl  does  not  give  power  to  take  part  of 
oHp.  OB  Is  done  in  this  case.  The  proceed- 
inirs  of  the  council  fall  to  show  afflrmattrdy 
tliat  the  three  commlBSioners  to  make  the 
estimate  were  Judicious  and  disinterested 
oitix^is  of  Perth  Amboy,  and  are  therefore 
<!t?fwtlve.  The  evidence  also  clearly  shows 
tiLut  the  prosecutrix  has  not  been  allowed 
sniliclent  money  to  compensate  her  for  eut- 
tinK  away  part  of  her  house,  and  taking  15 
feet  of  her  land.  There  was  unnecessary 
nnO  improper  d^y  in  attacking  the  proceed- 
ings cnlmlnatli^  In  the  passage  of  the  or- 
dinance, aad,  the  city  baviiv  proceeded  In 
good  faith  to  spend  money  and  make  the 
linprovranent,  all  proceedings,  Including  and 
prior  to  the  ordinance,  will  be  allowed  to 
stand,  but  the  appointment  of  commissionerH 
and  all  proceedings  thereafter  are  set  aside. 


STATE  (UNITSJD  NKW  JBIt&BT  BAIL- 
ROAD  &  CANAIi  00,  et  sL,  Prosecutois)  v. 
NATIONAL  DOCKS  ft  N.  J.  JUNCTION 
CONNECTING  RAILROAD  CO.  et  ■!. 

(Supreme  Court  of  New  Jezser.    Feb.  21, 1895.) 

HuNtciPAL  Corporations— Co:tTB ACTS  with  Rail- 
road COHPA.N'IBa— VaCATIOK  OF  STREKT. 

_  1.  Under  the  act  of  March  9,  1893  (P.  L.  p. 
irn)  the  board  of  street  and  water  commissioners 
of  Jprsey  City  is  the  proper  muuitnpal  authority 
to  eater  into  contracts  with  railroad  companies 
whose  roads  enter  or  lie  within  the  city,  and  said 
iMKirl  may  make  such  contracts  by  resolution, 
withnnt  toe  concnrrence  of  any  othpr  board,  and 
DOtwithstandiuf;  the  veto  of  the  mayor. 

2.  The  mere  racatioa  of  a  public  street  by  a 
municipal  board  does  not  involve  the  infringement 
of  any  private  right. 

(Syllabna  by  the  Court.) 

Certlorariyby  the  state,  on  the  prosecution 
of  the  United  New  Jersey  Railroad  &  Canal 
CoiDIjsny  and  the  Peonsylvanla  Railroad 
Compnny,  against  the  National  Docks  JSt  New 
Jersey  Junction  Connecting  Railroad  Com- 
pany and  the  mayor  and  aldermen  of  .Jersey 
City,  to  review  a  resolution  of  the  common 
council  of  Jersey  City.   Resolution  affirmed. 

Arjnied  November  term,  1894,  before 
KlvASLEY,  0.  J.,  and  DEPUE,  VAN  SYCK- 
J;L,  and  LIPPINCOTT,  JJ. 

J.  B.  Vredrabargh,  for  prosecntors.  Charles 
D.  Corbin,  for  defendant  National  Docks  Co. 


Spencer  Weart  and  W.  D.  Edwards,  for  de- 
fendant Jersey  City. 

DIXON,  J.  On  August  2S,  1893,  the  board 
of  street  and  water  commissioners  of  Jersey 
City,  over  the  veto  of  the  acting  mayor, 
passed  several  resolutions  vacating  a  por- 
tion of  Railroad  avenue,  and  changing  the 
grade  of  Wayne  street,  in  order  to  enable  the 
National  Docks  &  New  Jersey  Junction  Con- 
necting Railroad  Company  to  construct  and 
operate  Its  road  across  Railroad  avenue  with 
greater  safety  to  life  and  property.  The 
resolutloDS  were  adopted  as  part  of  a  con- 
tract entered  Into  by  the  city  and  the  rail- 
way company.  In  supposed  pursuance  of  an 
act  of  the  legislature,  approved  March  9, 
1893  (P.  L.  1893,  p.  157),  authorizing  such 
contracts  to  be  made.  The  prosecutors  dis- 
pute the  legality  of  these  resolutions  on  sev- 
eral grounds,  of  which  we  deem  It  neces- 
sary to  notice  specially  only  three. 

First,  It  Is  said  the  board  of  street  and  wa- 
ter commissioners  Is  not  "the  proper  munic- 
ipal authority,"  under  the  statute  mention- 
ed. By  the  city  charter  (P.  L.  1871,  p.  1094) 
the  power  of  vacating  streets  'and  chan- 
ging grades  in  Jersey  City  was  Intrusted  to 
the  board  of  public  works,  and  by  the  Acts 
of  1889,  p.  187,  and  1891,  p.  249,  the  powers 
of  that  board  were  ti'ansferred  to  the  board 
of  street  and  water  commissioners.  Be- 
cause of  the  possession  of  this  power,  that 
board  became  the  proper  municipal  authority 
to  enter  into  contracts  Involving  the  exer- 
cise of  the  power. 

Secondly,  It  Is  alleged  that  the  concurrence 
of  the  board  of  aldermen,  or  of  the  botird  of 
finance,  and  the  approval  of  the  mayor,  with 
attestation  by  the  city's  seal,  were  neces- 
sary to  validate  the  contract  Intended.  The 
counsel  for  the  prosecut<»'s  has  not  referred 
us  to  any  statute  making  these  things  nec- 
essary, and  we  have  found  none.  The  act  of 
1893  calls  for  only  "a  contract,"  and  the 
board  may  contract  by  resolution,  unless 
some  additional  solemnity  be  expressly  re- 
quired. City  of  Jersey  City  v.  Lehigh  Val- 
ley Terminal  R  Co.,  65  N.  J.  Law,  203,  28 
Atl.  148. 

Another  objection  is  that,  by  vacating  Rail- 
road avenue,  the  resolutions  take  away  the 
rights  of  the  prosecutors  as  abutting  own- 
ers, and  enable  the  National  Docks  Com- 
pany to  occupy  the  property  of  the  prose- 
cutors, without  making  compensation.  This, 
however,  rests  upon  a  mistaken  view  of  the 
effect  of  the  resolutions.  The  vacation  of 
the  street  does  not  in  the  least  Impair  pri- 
vate rights.  It  Is  only  a  surrender  or  extinc- 
tion of  the  public  easement.  I>odpe  v.  Rail- 
road Co.,  43  N.  J.  Eq.  351,  11  Atl.  751,  on 
appeal  45  N.  J.  Eq.  306,  19  Atl.  G22;  Read  v. 
City  of  Camden,  54  N.  J.  Law.  »47,  374,  24 
Atl.  549.  We  find  no  reason  for  denying  the 
legality  of  the  resolutions,  and  they  are  af- 
firmed, with  coafiBL 
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BAUMAN  T.  WHITBLBT. 
(Supreme  Court  of  New  Jeree;.  Feb.  21. 1886.) 

MONBUIT. 

A  plaiotiif  has  a  right  to  a  noasalt.  od  bts 
own  motion,  at  anjr  time  before  the  Jnrr  have  re- 
tired to  consider  of  their  verdict. 
CSrllobus  by  the  Conrt.) 

Action  b7  David  BaumaD  agalnat  Franda 
WlUteley.  The  court  refused  to  allow  plaln- 
tl£f  to  submit  to  a  nonsuit,  and  he  brings  a 
rule  to  show  cause  why  a  new  trial  should 
not  be  granted.   Hule  made  absolute. 

Argued  KbTembee  term,  ISDl,  before 
BEASLEY,  O.  J.»  and  HSPUB  and  VAN 
8YCKEL,  JJ. 

R.  B.  Seymour,  for  plaintiff.   Bamnel  Kal- 

esch,  for  defendant. 

BEASLET.  G.  J.  The  cnae  before  tbs 
court  is  thus  tersely  stated  In  the  brief  of  the 
counsel  of  the  plaintiff,  tU.:  ''On  the  trial 
of  said  cause  below,  tbe  plaintiff  rested  bis 
case.  The  attorney  of  the  defendant  <rffered 
no  evidence  tax  his  behalf,  and  moved  the 
court  to  direct  a  rerdict  Air  the  defendant. 
Thereupon  -the  attorney  for  the  plaintiff  an- 
nounced bis  Intention  to  subndt  to  a  volun- 
tary nonsuit,  and  desired  tbat  the  plaintiff 
be  called,  llila  motion  was  opposed  by  tbe 
attorney  for  the  defendant,  who  maintained 
that,  the  case  being  dosed,  the  plaintiff  could 
not  at  that  time  submit  to  a  nonsuit  against 
the  objection  of  the  defendant,  and  insisted 
that  tlie  court  must  refuse  the  applicatim  for 
a  nonsuit.  The  coiurt  refused  to  allow  the 
plaintiff  to  submit  to  a  nonsuit,  and  directed 
a  verdict  for  the  defendant"  This  Judicial 
action  cannot  be  sustained.  At  tbe  stege  of 
the  cause  In  question,  the  plaintiff  had  tbe 
right  to  submit  to  a  nonsuit  The  indispu- 
table common-law  practice  accorded  to  tbe 
plaintiff  this  privilege  at  any  time  before  tbe 
rendition  of  the  vm-dlct  and  such  was  tbe 
invariable  course  of  tbe  law  In  the  courts  of 
this  state  until  the  enactment  of  our  statute. 
Prior  to  that  event  the  universal  practice 
in  all  our  anperlor  courts  was  for  the  clerk 
of  the  court  after  tbe  Jury  had  returned  into 
court  and  vere  ready  to  render  their  ver^ 
diet,  and  after  the  name  of  each  Juror  bad 
been  culled,  to  call  the  name  of  the  plaintiff. 
If  there  wa>  a  response  from  the  plaintiff, 
the  verdict  was  takcai,  bnt  if  the  plaintiff 
remained  silent  he  was  nonsuited,  and  the 
Jury  was  discharged.  This  procedure  pre- 
vailed until  tbe  year  1802,  when  the  statu- 
tory regulation,  which  is  now  contained  in  the 
185th  section  of  the  practice  act  was  passed, 
whidi  plainly  recognises  the  ancient  prac- 
tice, and  at  the  same  time  modifies  It  Tbe 
provision  Is  expressed  In  these  words,  via.: 
"It  shall  not  be  necessary  to  call  the  plaintiff 
when  the  Jury  returns  to  tbe  bar  to  dellva 
their  verdict  and  the  plaintiff  shall  have  no 
right  to  submit  to  a  nonsuit  after  tbe  Jury 
have  gone  from  tbe  bar  to  consider  of  theli 
vei-dlct"    The  law  gives  the  plaintiff  the 


right  to  ^thdmw  Ub  case  from  the  eagvl- 
sance  of  the  coort  at  any  time  hetan  tbe 
Jury  have  retired  to-  consideration  of  tbdr 
v«rdlct  and  the  court  cannot  any  more  de- 
prive him  of  this  privilege  than  it  can  of  bit 
right  to  Institute  the  suit  Let  tbe  rule  be 
made  absolute. 


FOUNTAIN  V.  LINN. 
(Sapreme  Coort  of  New  Jersey.    Feb.  21, 1809.) 
CoMPBTBvci  or  WiTx ESS— Transactions  wm 
Decbdicnt. 
Tbe  plaintiff  was  not  a  competent  witoesi. 
under  the  act  of  1880.  to  contradict  evidence  pri> 
ducod  on  tbe  part  of  tbe  defendant  of  a  conversa- 
tion between  tbe  plaintiff  and  tbe  testatrix. 
(Syllabus  by  tbe  Court) 

ActlcHi  by  Jesse  T.  Fountain  against  Gtar 
ence  Linn,  executor  of  Sarah  O.  Oaakfll.  Ver- 
dict for  plaintiff.  Rule  to  show  canse  irbj- 1 
new  trial  should  not  be  granted.  Rule  made 
absolute. 

Argued  November  term,  1804.  before  tbe 
CHIEF  JUSTICE,  and  DBPUiS  and  TAN 
SYCKEU  JJ. 

Thco.  E.  Dennis,  for  plaintiff.    Jobn  Linn, 
for  defendant 

VAN  SYOKBL,  J.  A  vritnesa  testified  to 
bduUf  of  the  defendant  on  the  trial  bdow  to 
a  conversation  between  tiie  ptelntlS  and  tbe 
decedent  in  ber  lifetime,  In  which  the  |riaintlir 
admitted  that  she  owed  him  no  wages.  Is 
this  suit  brongbt  to  recover  wvges  alleged  to 
be  due  from  decedent  to  idalntiff  from  De- 
cember, 1887,  to  December,  1801,  tbe  idahitlff. 
against  the  Abjection  of  tiie  defendant  wu 
admitted  as  a  witness  to  deny  tbat  In  tbf« 
conva^tlon  he  made  the  admisrtm  testifle>l 
to.  Our  statute  passed  In  1880  itforide^: 
"That  in  all  dvU  actions  In  any  court  of  lav 
Of  equity  of  this  state,  any  party  tboeto  maj 
be  sworn  and  examined  as  a  vritnees.  not- 
withstanding any  party  thereto  may  sue  or 
be  sued  In  a  representative  capacity;  pro-  i 
vlded  neverthdess,  that  this  supplonent  shall  I 
not  extend  so  as  to  permit  testimony  to  be 
given  as  to  any  transaction  with  or  statemeo: 
by  any  testator  or  intestate  represented  in 
said  action."  Itopp.  Rerlskm,  p.  287.  Tbe 
ti-ansactton  between  the  plaintiff  and  the  tes- 
tatrix which  was  tbe  auttject  of  the  suit  vas 
a  contract  for  the  services  of  the  plalotiff 
rendered  to  the  testatrix  in  her  Mfetime.  tbe 
wages  for  wbldi  be  claimed  were  nnpai'l 
The  denial  which  tbe  plaintiff  was  pennitted 
to  make  of  the  evidence  that  he  had  adndtted 
to  testatrix  that  be  had  beoi  paM  in  fnUns. 
wltiitai  tile  language  of  the  act  of  1880,  tes- 
timony as  to  ttie  transactira  with  tbe  testa,- 
trix.  It  related  expressly  to  tiiat  transactlM. 
and  should  have  been  exclnded,  accwdhie  to 
the  letter  as  well  as  tiie  spirit  of  the  act.  In 
Smith  V.  Burnet  3S  N.  J.  Eq.  321,  Mr.  Jus- 
tice Reed  says:  "Tbe  object  of  the  lestrirtire 
chiuse  In  all  tbe  statutes  Is  mntuallty.  Tbelr 
purpose  Is,  In  the  language  of  Dr.  WharbSL 
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to  provide  that  when  one  of  the  parties  to  a 
litif^ted  obligation  Is  silenced  by  death,  the 
utliersliall  be  silenced  by  law.  ♦  •  •  It  Is  ap- 
parent that  the  object  of  the  legislature  la  to 
be  primarily  regarded,  and  that  the  object  is 
to  close  the  mouth  of  a  party  whose  Interest  Is 
antagonistic  to  the  estate  of  a  deceased  per- 
sou  la  r^rd  to  those  transactions  and  con- 
versations in  which  the  deceased  bore  a  part, 
and  concerning  which  he,  If  living,  would  be 
the  most  important,  perhaps  the  only,  witness 
Iteslde  the  opposing  party."  This  clear  expo* 
sitlon  of  the  purp<»e  of  the  statute  In  our 
oourt  of  last  resort  must  settle  this  contro- 
versy. The  rule  to  show  cause  should  be 
made  absolute. 


Id  re  BANDY'S  E3TATB. 
Appeal  of  LARNED  et  al. 
(Supreme  Court  of  Peaasylrania.  April  29, 
1S»5.) 

Ahsioxmbxt  roB  CsEDiTOKS— Salb  or  Fkopsbtt 

FrBB  PBOll  IilBKB— -ASCBBTAISMBaT  OF  IXCOII* 
BHAXCES— fBOPBBTT  CBAROED  BT  WiLU 

1.  H.,  by  will,  authorized  his  trustees,  on 
certain  oonditiona,  "to  advance  by  way  of  loan" 
<i>rtain  monev  to  bis  son.  He,  oowever,  being 
alive  when  the  son  reached  the  Btipalated  age, 
imve  him  tiie  money,  hot  took  his  notes  therefor, 
and  by  codicil  directed  that  they  bear  interest, 
the  interest  to  be  deducted  from  the  inconie  pay- 
fible  to  him  during  the  life  of  hie  mother,  and  at 
her  death  the  princiiMl  to  be  deducted  from  the 
•ihare  coing  to  the  son  on  final  distribution.  Hdd, 
thnt  the  money  thus  given  the  son  was  not  an 
ndvancement.  hnt  a  loan,  which  being  diarged  by 
thr  will  00  the  whole  share  left  the  son,  including 
the  rent  estate,  hia  share  being  an  undivided  in- 
ti'rpst  in  the  real  and  personal  estate  blended,  till 
{tnrtitioD  ahoold  be  made  by  the  tnistees.  waa  an 
iiinimhraDce  on  the  property,  within  Act  Feb. 
17.  1676  (P.  h.  4).  providing  for  sales  of  incimi- 
lioretl  property  by  assignees  for  the  benefit  of 
creditors. 

2.  A  fiOD  borrowed  from  his  father  ihares  of 
fftocli,  and,  with  the  father's  consent,  pledged  it 
na  collateral  for  hig  own  notes.  The  father's 
executors  redeemed  the  stock,  and  held  the  notes 
ns  a  debt  nKsinst  the  son.  He  then,  by  deed,  as- 
signed to  them  nil  his  Interest  in  his  father's  es- 
tate, to  secure  his  Indebtedness  to  such  estate, 
incUiiliiii:  the  money  by  them  paid  to  redeem  the 
stock.  Jfrhl,  thnt  this  was  a  pledge  by  a  debtor 
to  hia  creditor,  and  therefore  not  void,  under  Act 
April  17,  1843,  requiring  an  assignment  to  one 
nerson  lo  trust  for  another  to  be  recorded  within 
30  days. 

3.  Under  Act  Feb.  17.  1878.  providing  for 
sale  by  an  assignee  for  creditors  free  from  Uens, 
where  the  property  is  so  incumbered  as  to  make 
it  difficnit  to  determine  whether  it  can  be  sold 
for  enough  to  pay  all  the  incumbrances,  such  sale 
may  be  ordered,  though  the  appraised  value  of 
the  property  shows  a  small  margin  over  the  in- 
cumbniQces,  the  appraisement  being  on  present 
values,  and  the  debtor's  interest  being  in  remain- 
der, and  the  life  tenant  still  living. 

4.  Thongb  Act  Feb.  17,  187G,  provides  for 
an  order  for  sale  \)iy  an  sssignee  for  creditors  of 
real  estate  only,  freed  from  liens,  where  the  in- 
cumbrances on  it  are  so  great  as  to  make  it  diffi- 
cult to  determine  whether  it  can  be  sold  for 
pnough  to  pay  all  of  them,  yet  the  same  court, 
having  jurisdiction  to  supervise  the  sale  by  the 
assignee  of  the  personalty,  may  order  him  to  sell 
all  the  property  together,  freed  from  liens,  it 
consiadng  of  an  nndirided  Interest  in  a  re- 
oialnder,  whidi  may  be  all  real  estate  or  all  per- 
sonalty, or  real  estate  and  personalty  combined, 


as  tmstees  may  in  their  discretion  determine. 

5.  Is  sndi  a  case  It  is  no  valid  objection  to 
the  sale  of  real  estate  and  personalty  mat  there- 
by the  seiuor  lien  holder  may  be  deprived  of  his 
privilege  under  Act  April  20,  1&46  (P.  L.  411), 
of  using  his  lien,  as  equivalait  to  money.  In  bid- 
ding at  the  sale,  It  being  a  rikht  of  convenience 
only,  which  should  not  override  clear  equities  of 
the  case  in  other  respects. 

6.  ThoQgh  Act  Feb.  17,  1876,  makes  no  ex- 
[o-ess  provision  for  an  ascertainment,  in  advance 
of  the  sale  by  the  assignee,  of  the  amount  or 
priority  of  liens,  bnt  merely  provides  that  the 
proceeds  shall  be  appropriated  to  liens  extin- 
guished by  virtue  of  the  sale,  according  to  thefr 
priority,  still  such  ascertainment,  being  in  fur- 
therance of  the  purpose  of  the  act,  to  enable  the 
assignees  to  make  advantageous  sales,  should  be 
made. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

In  the  matter  of  the  assigned  estate  of  Ed- 
ward S.  Handy,  Jr.  From  an  order  staying 
execution  on  a.  Judgment  of  William  H. 
Lamed  and  another  against  assignor,  and 
directing  sale  by  the  assignee,  said  Judg- 
ment creditors  appeal.  Modified. 

Wflliam  Drayton  and  Joseph  L.  TuU,  for 
appellants.  R,  L.  Ashhurat  and  John  G. 
Johnson,  for  appellee. 

MITCHELL,  J.  The  appellants  are  lien 
creditors,  having  a  Judgment  In  the  court  of 
common  pleas  No.  S  of  Philadelphia,  by  vir- 
tue of  which  they  issued  execution  and  lev- 
ied on  the  Interest  of  their  debtor  in  certain 
real  estate.  Thla  execution  was  stayed  by 
an  order  from  common  pleas  No.  4  of  Phila- 
delphia; and  a  sale  of  the  undivided  inter- 
est of  the  debtor  In  the  estate  of  hia  father, 
Edward  S.  Handy,  Sr.,  both  real  and  per- 
sonal, as  one  vhole,  waa  ordered  to  be 
made  by  the  debtor's  assignee  for  the  bene- 
fit of  creditors. 

1.  The  Jurisdiction  of  the  court  of  common 
pleas  No.  4,  to  thus  interfere  with  the  pro- 
cess of  another  co-ordinate  court,  must  be 
found  In  Act  Feb.  17,  1876  (P.  L.  4),i  and 

lAct  Feb.  17,  1876,  provides:  "That  in  all 
assigomeDta  for  the  beneflt  of  creditors  It  shall 
and  may  be  lawful  for  the  several  courts  of  com- 
mon pleas  of  this  commonwealth,  upon  apphca- 
tion  of  the  assignees  of  insolvent  debtors,  set- 
ting forth  that  the  personal  estate  Is  insnfficient 
for  the  payment  of  the  debts,  and  the  real  es- 
tate incumliered  with  liens  to  such  an  extent  as 
to  render  it  diilicult  to  determine  whether  the 
same  can  be  sold  for  enou^  to  pay  all  the  Uens 
as  aforesaid,  to  grant  an  order,  where  the  said 
oourt  shall  deem  It  for  the  manifest  Interest  of 
all  parties,  authorizing  and  empowering  the  said 
assignees  to  make  public  sale  of  such  real  estate, 
or  BO  much  thereof  as  shflli  be  deemed  neces- 
sary, at  such  place  and  upon  such  terms 
as  the  said  court  sliall  direct  [then  follow  di- 
rections as  to  notice,  etc.],  whicli  snle  or  sales, 
ofter  being  confirmed  by  said  court,  shall  dis- 
cbarge ali  liens  against  the  real  estate  so  sold, 
excepting  that  where  the  lien  of  a  mortgage  upon 
real  estate  is  or  shall  be  prior  to  all  other  liens 
upon  the  same  property,  except  other  mortgages, 
ground  rents  and  the  pnrchase  money  due  the 
commonwealth,  the  lien  of  such  mortgages  shall 
not  be  destroyed  or  in  any  way  affected  by  any 
sale  made  by  virtae  or  authority  of  any  sale 
made  under  the  provisions  of  this  act;  and  the 
proceeds  arising  therefrom  shall  be  appropriated 
to  liens  extinguished  by  virtue  of  su@^  sale,  aor 
cording  to  their  priority."  ^.^.^.^^^  GoOgle 
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It  Is  coDteaded  hy  the  appellants  tbat  the 
facts  of  tbts  case  clid  not  bring  it  within 
that  act,  because— First,  there  was  but  one 
incumbrance  against  the  laud;  and,  second- 
ly, because  the  figures  show  that  there  wae 
uo  substantial  doubt  on  the  sufficiency  of 
the  estate  to  pay  the  liens  on  it 

First,  the  Hens  claimed  were  the  appel- 
lants' judgment,  and  certain  claims  by  the 
trustees  of  the  estate  of  E.  S.  Handy,  Sr., 
arising  under  his  will,  and  others  arising 
uui  of  the  acts  of  the  debtor,  his  eon.  Han- 
dy, Sr.,  by  his  will,  authorized  lils  trustees, 
under  certain  conditions,  to  make  a  loan  to 
his  son,  but  subsequently,  during  his  life- 
time, gave  his  son  the  sum  specified,  and 
other  moneys,  and  it  is  claimed  by  appel- 
lants that  these  were  advancements  not 
chargeable  on  the  real  estate.  This  conten- 
tion, however,  cannot  be  maintained.  The 
moneys  given  by  Handy,  Sr.,  to  his  son  were 
not  adTancemeuts,  but  loans,  though  paya- 
ble in  a  specified  and  restricted  way.  The 
testator's  words  are,  "to  advance  by  way  of 
loan,"  and.  when  the  son  arrived  at  the 
stipulated  age  during  his  father's  lifetime, 
the  father  gave  him  the  money,  but  took  his 
notes  for  the  amount,  and,  by  codJcils  to  his 
will,  directed  that  these  notes  should  bear 
interest  at  6  per  cent,  which  should  be 
deducted  from  the  income  payable  to  the 
son  from  the  estate  during  the  widow's  life, 
and  at  her  death  the  principal  should  be 
"deducted"  from  the  share  going  to  the  son 
on  final  division  and  distribution.  And,  last- 
ly, the  share  of  the  son  In  the  entire  estate 
was  an  undivided  interest  In  the  real  and 
personal  estate  blended,  until  partition 
should  be  made  by  the  trustees.  We  think 
the  loans  made  by  the  father  were  clearly 
charged  by  his  will  on  the  whole  sliare  left 
to  the  son,  including  the  real  estate.  The 
other  claims  of  the  trustees  arising  out  of 
the  acts  of  the  debtor,  Handy,  Jr.,  present 
a  much  more  doubtful  question.  The  son 
borrowed  from  his  father  50  shares  of  stock 
of  the  Philadelphia  Trust  Company,  and, 
with  the  father's  consent,  pledged  It  as  col- 
lateral security  for  a  loan  on  his  own  notes, 
'n  April,  1893,  the  father's  executors  redeem- 
ed the  stock,  and  held  the  notes  as  a  debt 
Against  the  son;  and  on  the  same  day  the 
latter  by  deed  poll  assigned  all  his  right 
title,  and  interest  in  his  father's  estate  to 
the  trustees  as  security  for  the  amount  of 
all  he  then  owed  his  father's  estate.  Includ- 
ing the  $17,285  paid  by  the  trustees  to  re- 
deem the  stock  above  mentioned.  As  this 
was  a  pledge  by  the  debtor  to  bis  creditor, 
the  learned  master  rightly  held  that  It  was 
not  void  for  failure  to  record  it  within  30 
days.«  So  far  as  the  Interest  pledfred  Is  per- 
sonalty, it  was  a  valid  and  effective  assign- 
ment  But  the  other  question  whether,  so 

*Act  April  17,  1843.  in  connection  with  ex- 
isting laws,  rwiuires  an  assijiiimeiit  to  one  per- 
son in  trust  for  another  to  be  recorded  within  30 


far  as  relates  to  the  interest  la  i-e«l  estate 

(if  the  latter  can  be  considered  as  severable 
at  all  from  the  blended  intwest).  It  was  nui 
postponed  to  appellant's  judgment  by  the 
failure  to  record  It  until  nearly  a  year  later, 
was  not  determined  by  the  master,  as,  la 
bis  view  of  the  case,  that  question  woohl 
not  arise  nntU  distribution.  For  tbls  rea- 
son, although  U  has  been  urged  here  by  ap- 
pellant we  do  not  decide  It  now,  but  leave 
it  with  the  other  matters  that  will  require 
the  attention  of  the  master  and  tbe  eoart 
below.  These  matters  will  Include  tbe  qne»- 
tlon,  back  of  much  that  has  been  nrgoed 
here,  whether  fil  S.  Handy,  Jr.,  had  any  in- 
terest at  all  in  the  real  estate  as  such, 
which  could  be  the  subject  of  lien.  As  will 
be  noticed  more  fully  hereafter,  no  speciLc 
gift  is  made  to  him  of  any  part  of  the  es- 
tate, real  or  personal,  but  only  a  share  in 
the  sum  total  of  the  value  of  both;  and  it  is 
open  to  argument  that  his  interest  in  realty 
as  such  will  begin  only  In  tbe  erent  of  any 
realty  being  set  apart  to  him  In  the  dlvlsioD 
which  tbe  trustees  shall  make  bovafcer. 
That  his  Interest  in  the  estate  as  a  whole  l> 
vested  and  liable  for  the  payment  of  bis 
debts,  as  the  master  held,  does  not  aettle 
tbe  question  of  Its  present  lEftbility  as  land 
to  the  lien  of  a  ^dgment 

The  second  ground  of  objection,  that  tbe 
case  is  not  within  the  act  of  1876,  because 
of  the  absence  of  any  difflcnlty  In  determfn- 
Ing  whether  the  property  can  be  sold  for 
enough  to  pay  all  the  Incumbrances,  may  be 
disposed  of  briefly.  It  Is  true  that  the  ap- 
praised value  of  the  personalty  and  tbe  as- 
sessed value  of  the  realty  show  a  small  mar- 
gin In  the  amount  of  tbe  del>tor*8  interect 
oTer  the  incumbrances,  bnt  these  flares  are 
based  on  present  values,  while  the  debtor's 
Interest  Is  In  remainder  after  his  mother's 
life  estate.  This  feature  of  tbe  case  intru- 
duces  an  element  of  uncertainty,  and  there- 
fore of  difficulty,  which  the  court  had  a  right 
to  consider.  Thompson's  Appeal.  126  Pa. 
St  467,  19  Atl.  43;  Pauley's  Bstate,  149  Pa. 
St.  196,  24  Atl.  114.  On  the  first  branch  of 
the  case,  therefore,  we  are  of  opinion  tbat  it 
was  within  the  act  of  1876,  and  the  jurladio 
tlon  of  the  court  proiwriy  attached. 

2.  But  It  Is  further  objected  that,  even  If 
the  court  had  Jarlsdietlon,  it  was  over  ibe 
interest  of  Handy,  Jr.,  to  the  realty  only, 
and  would  not  sustain  the  order  to  sell  tbe 
blended  interests  In  both  realty  and  person- 
alty In  one  block.  It  Is  true  that  the  act  at 
1870  applies  only  to  real  estate.  Bnt  It  is  a 
remedial  statute,  and  should  be  construed  ic 
advancement  of  the  remedy,  Tliere  could 
be  no  better  Illustration  of  the  nsefnlnees  of 
snch  an  act  than  tbe  present  case.  The  sup- 
plementar}'  petition  of  the  assignee  shows 
that  the  estate  of  Edward  S.  Handy,  Sr..  In- 
cludes 85  houses  in  the  city  of  Philadelphia. 
!  and  fonr  tracts  of  land,  amounting  to  nearly 
I  175  acres.  In  the  rural  wards  of  the  city,  a% 
I  sessed  for  taxation  at  7108,100,  besides 
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Aometfalnff  orer  double  tliat  amoimt  in  per- 
Hounltf.  The  interest  of  the  debtor  which 
1b  proposed  to  be  sold  is  In  this  estate  as  a 
whole,  of  bleiided  realty  and  personalty,  and 
Is  not  only  ondirided,  but  in  remainder,  after 
the  life  estate  of  Ms  mother,  and  partly  con- 
tinjrent  on  other  remainderB  to  his  brother 
and  sisters.  Moreover,  of  what  the  debtor's 
share  shall  flnally  consist,  as  to  realty  or 
personalty,  is  and  must  remain  enttrtiy  un- 
certain and  contingent  until  after  the  death 
of  the  life  tenant,  when  the  trustees  are  to 
make  partition  and  distribution,  In  their  un- 
fettered discretion,  so  that  they  make  "four 
equal  shares";  and  until  that  time  there  Is 
a  power  of  conrerslon  In  the  trustees  as  to  a 
oonfliderable  portion  of  the  realty  by  a  sale 
which  wonld  under  the  will  be  poramoont  to 
any  Interest  of  Handy,  Jr.,  or  a  purchaser 
of  his  title  in  any  part  of  the  realty.  Noth- 
ing could  be  more  utterly  rain  and  specula- 
tive than  an  attempt  to  fix  the  value  of  the 
debtor's  interest  In  the  real  estate  mider 
such  circumstances.  He  may  not  have  any 
real  estate  at  all,  tor,  as  the  personalty  Is 
more  than  two-thirds  of  the  whole,  the  trus- 
tees may  allot  his  entire  share  in  personalty, 
or,  on  the  other  hand,  they  may  put  It  all  in 
realty,  with  or  without  owelty.  The  one 
thins  in  all  this  maae  which  Is  capable  of 
oven  an  approximate  estimation  la  the  gen- 
eral value  of  bis  Interest  In  his  father's  es- 
tate as  a  whole,  real  and  personal  combined. 
Thla  Is  what  the  court  below  have  ordered 
to  be  sold.  In  so  doing  they  have  reached 
the  most  Just,  economical,  and  convenient  re- 
sult, as  is  CMicln^vely  shown  by  the  master 
in  his  very  able  r^rt  For  doing  this,  so 
far  as  the  share  may  be  regarded  as  realty, 
the  act  of  1876  is  ample  warrant;  and,  while 
that  act  does  not  refer  to  or  provide  for  sales 
of  personalty,  yet  the  supervision  of  the  as- 
signee as  to  such  matters  is  part  of  the  gen- 
eral jurisdiction  of  the  court,  and  there  Is 
nothing  In  the  statute  to  prevent  the  blend- 
ing of  the  exercise  of  the  two  jurisdictions 
in  one  order,  where,  as  here,  it  Is  in  plain 
furtherance  of  the  remedy  Intended. 

The  only  serious  objection  to  this  conclu- 
sion is  that  the  senior  lien  creditor  may 
thereby  be  deprived  of  his  privilege  of  nsing 
his  lien  as  equivalent  to  money  in  bidding  at 
the  sale.  This  argament  is  not  without 
weight  and  has  been  very  strenuously  urged 
by  appellants.  But  we  do  not  think  It  can 
override  the  clear  equities  of  the  case  In 
other  respects.  The  right  Itself  depends  on 
the  act  of  SOth  April,  184C  (P.  L.  411),  and  Is 
obviously  not  a  right  of  substance,  but  of 
convenience  only,  to  avoid  the  necessity  of 
formal  payment  by  the  purchaser  to  the 
RheriCt  or  Into  court  of  money  which  the 
sheriff  or  court  must  return  to  him  in  settle- 
ment of  hia  lien  when  distribution  is  made. 
It  arises  only  In  cases  of  clear  prima  facie 
title  on  the  records  to  receive  the  money 
back.    Where  this  prima  facies  is  disputed, 


the  statute  provides  for  the  ascertainment  of 
the  facts,  but,  where  It  does  not  appear 
clearly  on  the  records,  the  right  does  not 
arise  at  all.  In  the  present  case  the  bal- 
ance, not  only  of  convenience,  but  of  the  sub- 
stantial equities,  is  against  the  creditor's 
right;  and  not  by  any  act  of  the  law  or 
which  the  law  can  prevent,  but  by  the  testa- 
tor's act  In  giving  his  son  an  undivided  re- 
mainder In  the  blended  real  and  personal  es- 
tate, so  that  the  latter's  interest  in  the  real- 
ty alone.  If  any  he  has.  Is  Impossible  ot  pres- 
ent ascertainment. 

3.  It  is  further  objected  to  the  proceedings 
that  the  court  postponed  the  consideration  of 
the  liens  until  after  the  sale.  This  objection 
we  are  obliged  to  sustain.  The  learned  mas- 
ter was  of  opinion  that  the  scope  of  the  act 
of  1876  did  not  extend  to  the  determination 
in  advance  of  the  amount  or  priority  of 
Hens,  but  left  these  as  questions  of  distribu- 
tion merely.  This  view,  while  in  accordance 
with  the  general  practice  of  our  legal  sys- 
tem, represents  one  of  Its  weak  points,  grow- 
ing out  of  inherent  difficulties  In  shaping 
equitable  rights  with  merely  common-Iaw 
Instruments.  A  Hen  creditor  who,  endeavor- 
ing to  protect  bis  claim,  has  to  bid  in  Igno- 
rance or  doubt  how  much.  If  any,  of  the  pro- 
ceeds of  the  sale  will  come  back  to  him  up- 
on hia  Hen,  necessarily  has  to  leave  a  mar- 
gin for  the  uncertainty.  His  bid  Is  to  that 
extent  speculative,  and  therefore  smaller 
than  if  based  on  exact  knowledge.  It  Is  in 
the  interest  of  Justice  to  all  parties  that  pub- 
lic eales  should  be  upon  ascertained  rights,, 
not  only  as  to  title,  but  as  to  the  destination 
of  the  proceeds.  The  act  of  187*t  was  a 
remedial  statute,  passed  In  aid  of  this  Inter- 
est. The  authority  It  gives  the  court  having 
jartsdlction  of  tbe  assignee  to  stay  the  bends 
of  the  sherttr,  and  of  execution  creditors 
proceeding  In  parsnance  of  their  unquestion- 
able legal  rights.  Is  an  equitable  power,  to 
direct  the  administration  of  a  trust  estate 
for  the  general  beneQt  of  all  parties  inter- 
ested, according  to  their  respective  rights. 
In  so  doing  the  court  Is  required  to  marshal 
tbe  Hens  In  order  to  see  which  are  to  be  dis- 
charged, and  It  is  a  legitimate  and  con- 
venient, If  not  strictly  a  necessary,  part  of 
this  process  to  ascertain  their  amounts  and 
priority.  Such  ascertainment  In  advance  Is- 
in  furtherance  of  the  purpose  of  the  act,  to 
enable  assignees  "to  make  advantageous 
sales  of  said  real  estate,"  and  the  act,  with- 
out any  strain,  will  bear  this  construction. 
We  are  therefore  of  opinion  that  the  sale 
should  be  preceded  by  an  ascertainment  of 
tbe  liens.  If  any,  which  will  remain,  and  of 
those  which  will  be  discharged,  together 
with  their  several  amounts  and  their  re* 
spectlve  rank  or  priority.  The  orda-  appeal* 
ed  from  is  directed  to  be  modified  as  herein 
indicated.  Costs  of  this  appeal  to  t>e  paid  by 
the  appellees,  but  to  be  reimbursed  out  of  tho 
fund  produced  by  the  sale. 
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Id  re  BANDY'S  ESTATE. 

Apppal  of  PHITiADELPUIA  TRUST.  SAFE- 
DEPOSIT  &  IXSURAXCB  CO.  et  al. 
(Supreme  Court  of  PennBylTanU.  April  29, 

1895.) 

CuKSTKncnoK  of  Will— Codicil— Costi!«i«ion 
or  Okioinal  Tbusts. 

To  a  will  providing  that  the  shares  of  tea- 
tator's  sons  should  be  held  in  trust  diiring  their 
mother's  life,  and  until  each  should  reach  25; 
that  then  one-half  the  share  of  each  should  be 
so  held  nntil  he  should  reach  28;  and  that  then 
one-fourth  should  be  held  under  a  spendthrift 
trust,  for  the  son's  life,— a  codicil  was  added  di- 
rectinc  that  the  trustees  should,  on  the  death  of 
bis  wife,  divide  the  "estate,  both  real  and  person- 
al, into  four  e<]ual  shares,  and  one  equal  share 
shall  be  held  by  my  said  trustees  for  each  one  of 
my  said  children  upon  the  trusts  and  for  the  same 
purposes  as  are  set  forth  io  my  will,  and  for  no 
other  truBt  or  purpose  wbatsoever."  ifeld,  tliat 
the  codieil  only  continued  the  old  trusts,  and  did 
not  put  tiie  whole  ahnrea  of  the  sons  under  spend- 
thrin  trusts. 

Appeal  from  court  of  common  pleas.  Phila- 
delphia county. 

A  petition  of  the  asRiguoe  for  the  tieneflt 
of  the  creditors  of  Edward  S.  Handy,  Jr., 
praying  for  an  order  to  sell  his  interest  In 
the  estate  of  his  father,  Edward  8.  Handy, 
free  of  all  debts,  was  referred  to  a  master, 
who  filed  his  report,  to  which  exceptions 
were  filed.  From  a  decree  of  the  court  en- 
tered on  the  hearing  of  the  exceptions,  the 
l^hlhidelphla  Trust  Safe^Deposlt  &  Insurance 
Company  and  others,  executors  end  trustees 
under  the  will  of  Edward  S.  Handy,  appeal. 
Affirmed. 

Rowland  Evans  and  R.  L.  Ashhurst,  for 
appellants.    John  O.  Johnson,  for  appellee. 

MITCHELL.  J.  By  the  second  codicil  to 
hts  will  Edward  S.  Handy,  Sr.,  directed  that 
upon  the  death  of  his  wife  his  trustees 
should  divide  his  "estate,  both  real  and  per- 
sonal, into  four  equal  shares,  and  one  equal 
share  shall  be  held  by  my  said  trustees  for 
each  one  of  my  said  oblldren,  upon  the 
trusts  and  for  the  same  purposes  as  ere 
sot  forth  in  my  will,  and  for  no  other  trust 
or  purpose  whatsoever."  It  Is  claimed  by 
the  aiHiellants  that  this  last  clause  of  the 
ftentence  establishes  a  spendthrift  trust  for 
the  whole  share  of  E.  S.  Handy,  Jr.,  and 
puts  it  all  beyond  the  reach  of  hts  creditors. 
It  is  necessary,  thei-efore,  to  look  carefully 
Into  the  trusts  and  purposes  set  forth  In  the 
will.  So  far  as  concerns  the  children,  the 
provisions  of  the  will  are  that  the  residue, 
hclng  the  bulk  of  the  estate,  is  left  io  trust 
to  the  present  appellants:  (1)  To  allow  tes- 
tator's wife  to  occupy  hts  city  and  country 
rcKUIences  with  the  children,  and  after  her 
death  to  allow  the  children  to  reside  In  his 
country  house,  If  they  desire  to  do  so,  with- 
out paying  rent;  (2)  to  pay  one-half  the  net 
rentals  and  Income  to  bis  wife,  and  to  divide 
the  other  half  in  equal  shares  among  his 
four  children;  &)  upon  the  death  of  his  wife, 


to  pay  one-fourth  of  the  net  income  of  hii 
estate  to  each  of  his  daughters  during  bet 
life,  to  her  separate  use;  (4)  upon  the  deatk 
of  either  daughter,  to  pay  tfare^fourtbs  of 
the  principal  of  her  share  to  her  issue.  If  any, 
or,  In  default  of  issue,  then  to  testator's  sur- 
viving children,  and  the  other  fourtb  as  bis 
said  daughter  may  direct,  etc.;  when 
each  of  his  sons  attains  the  age  of  21.  to  ad- 
vance him,  in  their  discretion,  with  bis  wife's 
consent,  $20,000;  (6)  after  the  death  of  his 
wife,  to  pay  each  of  the  sons  one-balf  of 
his  share,  as  he  shall  attain  the  age  of  Si, 
and  half  of  the  rest,  or  one-fourth  of  tia 
whole  share,  when  he  attains  the  age  of  28. 
and  the  remaining  fourth  to  hold  on  a  spend- 
thrift trust  for  the  life  of  the  son.  It  Is  that 
seen  tliat  the  will  creates  six  separate  trust* 
or  duties  on  the  part  of  the  trustees,  all  of 
which  require  the  whole  estate,  except  tlie 
sums  autliorlzed  to  be  loaned  to  the  sonfs,  to 
be  kept  together  during  the  widow's  life, 
and  four  of  which  necessarily  extend  the 
duration  of  the  trust,  as  to  the  larger  part 
of  the  estate,  during  the  lives  of  the  four 
children.  This  Is  evidently  the  result  con- 
templated by  the  testator,  and  the  only  pro- 
visions made  for  a  separation  of  the  Joint 
estate,  and  a  partition  or  division  of  any  of 
the  corpus,  are  after  the  death  of  the  widow, 
upon  the  death  of  a  daughter,  or  the  attain- 
ing of  the  ages  of  25  and  28  by  the  sons. 
The  will  was  made  in  1874,  the  codicil  in 
1883,  and  in  the  Interval  both  of  the  sons 
had  come  of  age,  but  it  does  not  appear  if 
the  younger  had  reached  28  or  even  25. 
Turning,  now,  to  the  codicil.  Its  first  and 
main  purpose  Is  manifest  at  once,— to  provide 
for  a  division  of  his  estate  at  an  earlier 
period  than  he  had  contemplated  In  his  will 
He  revokes  the  power  to  sell  his  real  estate 
in  the  city  of  Philadelphia,  and  directs  tht- 
trustees,  upon  the  death  of  his  wife,  to  di- 
vide his  estate  into  four  equal  shares,  ami 
to  hold  one  share  for  each  child.  *^ipon  the 
trusts  and  for  the  same  purposes  as  are  set 
forth  In  my  will,  and  for  no  other  trust  or 
purpose  whatsoever."  These  last  words  are 
very  sigulfieant.  They  express  tbe  inten- 
tion to  make  no  new  trusts,  but  to  continue 
the  old  ones.  Something  was  necessary  to 
be  said  on  this  subject,  or  it  would  have 
been  fairly  open  to  inference  that  the  per- 
emptory direction  to  divide,  without  restric- 
tion, had  done  away  entirely  with  the  tmsts 
in  the  will  after  the  widow's  death.  Let  ns 
look  at  what  is  left  of  these  untouched  by 
the  codicil.  All  of  them  remain  unchanged 
during  tbe  life  of  the  widow.  At  ber  death 
the  separate  use  trusts  for  the  daughters, 
and  the  direction  as  to  the  devolution  of 
their  shares  upon  their  reepectire  death;^ 
remain,  with  the  single  alteration  that  tbe 
period  of  division  or  separation  of  the  com- 
mon estate  is  advanced  from  the  death  of 
the  mother  and  daughter  both  to  tbe  death 
of  the  mother  only.  As  to  the  sons,  except 
the  proYlslon  for  tbe  lottn  at  21,  tbe  trust  by 
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the  will  was  to  continue  for  the  whole  share 
during  the  mother's  life,  and  until  each 
sIioiiUI  reach  2r>,  then  for  one-half  until  he 
shoald  reach  28,  and  then  for  one-quarter 
for  his  life,  to  protect  against  creditors,  an- 
ticipation, etc.  No  setMiratlon  of  his  share 
from  the  common  estate  was  to  he  made, 
except  as  to  the  above-named  fractions  at 
the  periods  specified.  By  the  codicil,  the  di- 
vision of  the  estate  in  common  into  four 
shares  In  severalty  is  to  be  made  upon  the 
mother's  death,  but  no  cliange  Is  made  In 
the  times  of  distribution.  Each  sou,  under 
the  codicil,  is  to  get,  as  he  did  under  the 
will,  one-half  at  25,  one-quarter  at  28,  and 
one-quarter  to  be  held  for  his  life.  The 
ti-usts  of  the  will  continue  under  the  codicil 
for  the  protection  of  this  part  of  the  testa- 
tor's purpose.  It  will  thus  be  seen  that  there 
n-fis  a  necessity  for  the  testator  In  his  codicil 
to  refer  to  the  subject  to  prevent  the  Im- 
plied revocation  of  the  trusts  In  the  will; 
that  what  he  expressed  was  ad  Intention  to 
preserve  those  trusts,  but  not  to  create  new 
ones;  that  there  wera  amply  sufficient  of 
the  trusts  expressly  created  by  the  will, 
left  unaffected  by  the  codlcUi  to  satisfy  his 
direction  tliat  the  shares  of  each  child  should 
be  held  upon  such  trusts;  and  that  to  con- 
strue the  codicil  as  effecting  an  entire  change 
in  his  provision  for  his  sons,  by  puttix^E  their 
whole  shares  under  spendthrift  trusts,  is  not 
only  uncalled  for,  but  would  he  subTersive 
of  his  Intent  not  to  create  any  new  trusts, 
expressed  In.  his  direction  that  the  shares 
were  to  be  held  for  the  some  trusts  and 
purposM  OB  in  his  will,  "and  for  no  other 
trust  or  purpose  whatsoever.*'  The  learned 
master  and  court  were  therefore  right  In 
their  conatmctlon  of  the  will  upon  this  ques- 
tion. The  matters  In  the  third  and  fourth 
asslgnmenta  of  error  have  been  disposed  of 
In  Lamed's  Appeal  (opinion  filed  herewith) 
81  Atl.  983.  to  which  refwence  to  made,  with- 
out further  discussion  here.  Appeal  dis- 
missed; costs  of  this  court  to  be  paid  by  ap- 
pellants. 


HUSTON  v.  HARBISON  et  oL 

(Snpreme  Court  of  PennsylvaQla.   May  13, 
1893.) 

OwHIRSniP  OP  BOSM  — POSSEMIOS  AS  Etidencb 
— Equitt  Pliadino — Burden  of  Piioof. 

1.  Tte  fact  that  one  claiming  to  own  cer- 
tain bonds  authorized  another  in  writiof;  to  col- 
le<:t  interest  on  the  same,  in  the  absence  and  with- 
out the  knowledge  of  the  real  owner,  is  not  sufB- 
cient  to  prove  ownership  in  the  claimant. 

2.  The  poasession  of  interest  coupons  is  no 
evidence  of  ownership  of  the  hoods  from  which 
the  coupons  were  cut. 

3.  The  bill  alleged  that  certain  property  be- 
longed to  A„  and  charged  defendant,  as  executrix 
of  A,,  with  having  niisflppropriated  it.  The  nn- 
Hwer  expressly  denied  the  charge,  and  averred 
ownership  of  the  property  in  defendant.  Hfiil, 
that  the  burden  of  proof  was  on  complnioant  to 
overcome  the  responsive  answer  with  two  wit- 
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nesses,  or  with  me  witness  and  corroborative  cir- 
cumstaDces. 

4.  Where  one  holds  property  as  agent  for  an- 
other, the  fact  that  he  Is  in  possession  thoreof  is 
no  evidence  tiiat  he  owns  It 

Appeal  from  court  of  common  ifleas,  PbUa- 
ddphia  county. 

Bill  by  Violet  A.  I.  Huston  agahiat  Phlllppa 
Harrison  and  others.  From  a  decree  fM-  de- 
fendants, complainant  appeals.  Affirmed. 

The  report  of  the  master  (John  C.  Grady)  is 
as  follows: 

"This  case  was  referred  to  the  undersigned, 
as  examiner  and  master,  on  the  4th  day  of 
March,  A.  D.  1893  (per  certificate  annexed 
hereto),  Immediate  notice  of  which  was  given 
to  all  persons  in  Interest,  designating  the  13th 
day  of  the  said  month  as  the  time  for  the  first 
meeting,  which.  In  accordance  therewith,  was 
held  at  1  o'clock  p.  m.,  at  the  office  of  the 
master,  when  and  where  it  was  agreed  be- 
tween counsel  to  be  ready  to  proceed  with  the 
case  on  the  27th  day  of  that  same  month.  The 
master  was  attended  by  John  Walker  Short- 
ledge,  Esq.,  counsel  for  the  plaintiff;  by  John 
M.  Gest,  Esq.,  and  John  G.  Johnson,  Esq., 
counsel  for  Phlllppa  Harrison,  one  of  the  de- 
fendants; and  by  Henry  B.  Robb,  Esq.,  and 
Eichard  P.  White,  Esq.,  counsel  for  Clara  A. 
StooiKi,  another  of  the  defendants.  Mrs.  Phll- 
lppa Harrlflon,  however,  alone  of  the  defend- 
ants, filed  an  answer.  For  some  time  meet- 
ings were  held  twice  a  week,  adjourning 
from  place  to  place,  to  suit  the  convenience  of 
the  suitors  and  their  witnesses.  Thus,  about 
one  year,  was  consumed  In  the  taking  of  tes- 
timony, which  embraces  about  500  typewrit- 
ten pages;  and,  after  it  closed,  the  months  of 
April  and  May,  1894,  were  devoted  to  the  ar- 
gument of  counsel.  No  meeting  was  post- 
poned on  the  master's  account,  and  the  post- 
ponements granted  at  the  re.]uest  of  counsel 
on  both  sides  were  for  necessary  reasons.  ,  It 
seldom  happens  that  a  case  is  prosecuted  with 
less  delay  on  the  part  of  counsel  or  parties  to 
a  cause. 

"The  master  will  first  consider  the  pleadings 
In  the  case  and  the  issues  raised  by  them. 

"The  bill  in  this  case  was  filed  on  January 
16,  1893.  by  Violet  A.  I.  Huston  against  Phll- 
lppa Harrison,  the  Pennsylvania  Company  for 
Insurances  on  Lives  and  Granting  Annuities, 
Phillppa  Harrison,  executrix  of  the  estate  of 
Teresa  L.  O.  Anderson,  Clara  H.  Stoops,  and 
the  Fidelity  Insurance,  Trust  &  Safe-Deposit 
Company.  The  bill  sets  forth:  (1)  That  the 
complainant's  mother,  Teresa  L.  0.  Anderson, 
died  on  December  2, 1883,  leaving  an  estate  of 
$83,000,  invested  In  the  following  securities: 
$5,500  city  of  Pblhtdelphia,  loan,  registered; 
$4,000  city  of  Pittsburgh  bonds.  7^  water  loan, 
registered;  $2,000  Lehigh  Valley  R.  R.  bonds, 
7ft  loan,  registered;  $1,000  Phlla.  &  Reading 
R.  R.  bonds,  7^  loan,  registered;  $34,000  city 
of  Cincinnati  bonds,  i^/io%  loan,  coupon;  $13.- 
000  city  of  Pittsburgh  bonds,  6ft  loan,  coupons; 
$6,000  Northern  Central  R.  R.  bonds.  loan, 
coupon;  $5,000  Fenna.  Canal  Go.  bonds,  6^ 
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loan,  coupon;  $5,000  Weateno  Pacllle  R.  B. 

bonds,  G,<  loan,  coupon;  $4,000  Texas  &  Pacific 
R.  R.  bonds,  Gft  loan,  coupon;  $1,000  Delaware 
&  Rai-itan  and  Camden  &  Amboy  R.  R.  bouds, 
con.  loan,  coupon ;  $t,000  Connecting  R.  R. 
Tx>nds,  G<i  loan,  coupon;  and  $1,500  In  cash, 
etc.,— all  of  which  passed  Into  the  hands  of 
her  executrix,  Phllippa  Harrison,  to  whom 
letters  were  granted  on  December  13,  1883. 
(2)  That  said  Phllippa  Harrison,  in  18S5,  filed 
her  account  as  executrix,  In  the  orphans'  court, 
which  was  adjudicated  on  October  16,  1885, 
and  confirmed  absolutely  as  first  and  final  ac- 
count, sec.  reg.  That  the  executrix,  In  her 
said  account,  accounted  only  for  the  following 
securities:  $500  <^ty  of  Philadelphia  e.'i  loan, 
registered;  $4,000  city  of  Pittsburgh  bonds,  7]t 
water  loan,  registered;  $1,000  Lehigh  Valley 
R.  R.  bonds,  7i  loan,  registered;  $1,000  North- 
em  Central  R.  R.  bonds,  Sjt  loan,  coupon;  $5,- 
000  Penna.  Canal  Co.  bonds,  G%  loan,  coupon; 
$1,000  Delaware  &  Rarltan  and  Camden  & 
Amboy  R.  R.  bonds,  6;^  con.  loan,  coupon,— to- 
gether with  cash  about  $1,500,  with  which  the 
executrix  was  sorcharged.  That  the  estate 
thus  accounted  for  was  distributed  under  the 
decree  of  the  court  to  the  I'ennsylvanla  Com- 
pany for  Insurances  on  Lives  and  Granting 
Annifitles,  trustee  under  the  will.  That  the 
remainder  of  the  estate,  or  about  $09,000,  in- 
vested as  above  set  forth,  was  deceitfully  and 
fraudulently  appropriated  and  converted  by 
Phllippa  Harrison  to  her  own  use.  (3)  That 
the  will  of  said  Teresa  L.  C.  Anderson,  dated 
June  9,  1882,  bequeathed  an  annuity  of  $300 
to  her  husband,  Oliver  H.  Anderson,  for  his 
life,  and  the  remainder  of  her  estate  to  the 
Pennsylvania  Oompany  for  Insurances  on  Lives 
and  Granting  Annuities,  In  trust  for  the  tes- 
tatrix's two  daughters,  Clara  H.  Anderson  and 
Violet  A.  I.  Anderson,  for  their  lives,  with 
remainder  to  their  children,  etc.  (4)  That 
Clant  H.  Anderson  (now  Clara  H.  Stoops)  be- 
came of  age  In  1888;  and  Violet  A.  I.  Ander- 
son (now  Huston),  the  complainant,  became  of 
age  In  1891,  but  at  the  time  of  the  adju- 
dication were  minors,  residing  with  Philippa 
Harrison,  the  executrix,  and  under  her  charge 
and  control,  and  were  not  represented  at  the 
audit.  That  Oliver  H.  Anderson  died  In  18S8. 
(5)  That  Clara  H.  Stoops  alleged  that  in  1888 
the  said  Phllippa  Hanison  gave  her  (said 
Clara)  the  $54,000  city  of  Cincinnati  bonds,  on 
condition  tiiat  Phllippa  Harrison  sliould  be 
paid  the  Income  therefrom  during  her  lifetime. 
That  said  bonds  were  delivered  to  said  Clara 
H.  Stoops,  and  placed  by  her  In  a  box  In  the 
Pldellty  Insurance,  Trust  &  Safe-Deposit  Com- 
Iiony.  That  said  Income  had  been  paid  to 
Mrs.  Harrison  until  1892,  when  said  Phllippa 
Harrison  attempted  to  disavow  the  arrange- 
ment, and  filed  a  bill  In  equity  (In  court  of 
common  pleas  No.  1,  as  ot  September  term. 
1892,  Xo.  638)  against  the  said  Clara  H.  Stoops 
and  the  Fidelity  Insurance,  Ti-ust  &  Safe-De- 
posit Company  to  regain  possession  thereof. 
That  said  bonds  belong  to  the  estate  of  said 
Teresa  L.  C.  Anderson,  and  as  such  should 
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be  in  possession  (tf  the  Pennsylvanfa  Companj 
for  Insurances  on  Lives  and  Granting  Annn:- 
ties,  as  trustee  under  her  will.  (6i  That  in 
November,  1890,  Phllippa  Harrison  made  s 
revocable  deed  of  trust  to  the  Pennsylvania 
Company  for  Insurances  on  Lives  and  Grant- 
ing Annuities  of  securities  belonging  to  the 
estate  of  said  Teresa  L.  G.  Anderson,  amounr- 
Ing  to  $47,000,  by  the  terms  of  whicb  trust  tie 
Income  was  to  be  paid  to  said  Phllippa  Ham- 
son  for  life,  with  remainder  to  certain  a;»- 
pointed  relatives  of  said  Philippa  Harrison.  p> 
slding  In  England  or  elsewhere,  (7)  That  cer- 
tain other  of  the  securities  enumerated  and 
alleged  to  l>elong  to  the  Anderson  estate  an 
in  the  deposit  box  of  said  Phillip  Harrison  la 
the  Pennsylvania  Company  for  Insurance  jd 
Lives  and  Granting  Annuities,  or  the  Fldetztj- 
Insurance,  Ttust  &  Safe-Deposit  Company. 
That  the  Income  of  the  estate  frandul^iUy 
misappropriated  by'sald  Phllippa  Hanison  fcr 
nine  years  amounted  to  $38,277,  part  of  whicfe 
bad  been  invested  in  certain  real  estate,  vii. 
826  and  828  Corinthian  avenue,  2615  Brown 
street,  and  1704  Spring  Garden  street.  (5) 
That  until  December  30, 1892,  the  comidainant 
had  no  know^ledge  of  the  magnitude  of  her 
mother's  estate,  nor  of  the  fraudulent  conTier- 
slons  thereof  by  the  executrix,  nor  tbat  the 
$34,000  city  of  (Mnclnoatl  bonds  were  a  portion 
thereof;  nor  had  complainant  any  relial^ 
knowledge  or  Information  concerning  said  es- 
tate, and  had  no  evidence  that  the  account  of 
the  executrix  was  false.  The  bOI  ftn-tber  set 
out  that  more  than  five  years  bad  elapsed 
since  the  conflnnatton  of  the  said  final  accouDT 
of  the  defendant  as  executrix,  and  that  a  bin 
of  review  was  barred,  and  condnded  with  a 
prayer  for  an  acoouat  and  discoretr  of  tbe 
aasets  of  tbe  estate;  that  the  Pennsylvania 
Company  for  Insunmces  on  Lives  and  Grant- 
ing Annuities  be  decreed  to  bold  all  securities 
In  Its  possession  as  trustee  nnd^  tbe  wlU  of 
Tereea  L.  G.  Anderson,  and  should  cancel  tbe 
deed  of  trust  of  1800:  for  an  Injnnction  and 
further  r^f . 

"To  this  bill  Mrs.  Harrison  filed  ber  an- 
swer Individually  and  as  executrix  of  Tereea 
L.  C.  Anderson.  After  reserving  all  right  of 
exception  to  the  Jurisdiction  of  tbe  court. 
(1)  the  defendant  admitted  tbe  death  of  Mrs. 
Aadereon  on  December  2,  1883^  and  tbat  as 
executrix  of  Mre.  Anderson,  she  received 
and  duly  accounted  for  the  following  as- 
sets: $500  city  of  Philadelphia  6%  loan: 
$4,000  city  of  Pittsburgh  water  loan,  7%; 
$1,000  Lehigh  Valley  RoUroad  7%  loan;  $1.- 
000  Northern  Central  Railroad  5%  loan;  $5.- 
000  Punua.  Canal  6%  loan;  $1,000  Delaware 
&  Rarltan  and  Camden  &  Amboy  Q%  loan: 
$1,000  city  of  Pittsburgh  loan,  paid  off  after 
the  death  of  testatrix;  and  $456.05,  deposit- 
ed In  her  name  in  tbe  Philadelphia  Savings 
Fuud.  That  her  account  as  executrix  wan 
filed  In  the  orphans'  court  on  March  3*, 
1885,  and  duly  adjudicated.  No  eiceptUms 
were  filed,  and  the  balance  paid  over  to  tlte 
Pennsylvania  Company  for  Insurances  on 
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Lives  and  Granting  Annnltles.  as  trastee 
under  the  will.  Denied  that  Teresa  L.  a 
AnderatHi  was  the  owner  of  the  secnrltlea 
tliereln  mentioned,  or  any  of  them,  save 
and  except  the  above  mentioned,  for  which 
slie  had  properly  accounted.  (2)  Defendant 
denied  the  auctions  of  the  Mil;  that  the 
sum  of  $69,000  invested  In  the  securities 
mentioned,  or  any  of  them,  or  any  income 
therefrom,  were  assets  of  Teresa  L.  C.  An- 
derson; and  that  they  bad  been  fraudo- 
lently  appropriated  or  converted  by  her  to 
her  own  use,  in  violation  of  law.  (3)  The 
will  of  Teresa  L.  C.  Ando^on  was  admitted. 
(4)  That  the  Pennsylvania  Company  for  In- 
surances on  Lives  and  Granting  Annuities, 
being  trustee  for  the  complainant  under  the 
will  of  Teresa  L.  C.  Anderson,  were  repre- 
sented at  the  audit  of  the  defendant's  ac- 
count. (5)  Denied  that  the  934,000  city  of 
Cincinnati  bonds  were  the  pr(^>erty  of  Teresa 
I^.  C.  Anderson,  and  averred  that  they  were 
nud  are  the  pr^^rty  of  the  defendant,  al- 
though now  the  subject  of  litigation  in  a  bill 
of  equity  filed  by  Kirs.  Harrison  against 
Mrs.  Stoops  (a  P.  No.  1.  S^t.  term,  1S92, 
No.  63S>.  (G)  Admitted  the  revocable  deed 
of  trust  in  Xorember,  ISOO;  averred  that  all 
the  securities  were  her  own  Individual  prt^ 
erty;  that  none  of  th^  were  ever  the  prop- 
erty of  Mrs.  Anderson,  nor  did  any  of  them 
belong  to  lier  estate;  that  in  September, 
ISiXl,  defendant  withdrew  about  |10,0UO  of 
the  securities,  and  made  a  new  revocable 
deed  of  trust  of  the  remainder  to  the  Penn- 
sylvania Company  for  Insurances  on  Uvea 
and  Granting  Annuities.  (7)  That  all  se- 
curities that  were  d^vered  by  her  to  the 
i'ennsylvanta  Company  for  Insurances  on 
Lives  and  Granting  Annuities  were  her  own 
private  property;  and  denied  that  defendant 
had  fraudolently  misappropriated  the  in- 
come of  the  estate  of  Teresa  L.  C  Anderson; 
denied  that  she  had  fraudulently  misappro^ 
printed  any  of  the  assets  of  said  estate;  de- 
nied tliat  tlie  real  estate  mentioned  was  pur- 
chased by  any  of  the  Income  of  the  said 
estate;  averred  that  said  real  estate  was 
purchased  by  defendant  with  her  own  prop- 
ei-ty;  that  her  husband  had  died  Intestate 
as  to  No.  1701  Spring  Garden  street,  and  de- 
fendant bad  porcbased  the  Interest  of  the 
beirs  at  law  with  her  own  money.  (8)  De- 
fendant averred  that  she  bad  fraudulently 
converted  no  part  of  the  estate  of  said 
Teresa  L.  C.  Anderson. 

"The  issue  thus  raised  by  the  pleadings 
Is  simply:  Did  the  bonds  enumei-ated  in  the 
bill  belong  to  Teresa  L.  G.  Anderson  at  tlie 
time  of  ber  death,  and  were  they  aa  such 
misappropriated  by  her  executrix.  Pblllppa 
Uarrlson,  or  were  these  bonds  In  fact  the 
property  of  Mrs.  Harrison,  as  claimed  by 
her?  The  master  notes  In  passing,  but  re- 
serves for  further  consideration,  that  the 
answer  rese;Tes  to  the  defendant  the  right 
to  object  to  the  Jurisdiction  of  the  court  of 
common  pleas,  and  that  tlie  averments  of 


the  answer  are  directly  responsive  to  tbe 
blU,  and  would  therefore  require  to  be  over* 
come  either  by  two  witnesses  or  one  witness 
and  corroborating  drcumstances.  The  de- 
fendant, however,  met  tbe  case  upon  the 
m»lts,  and  the  master  has  endeavored  to 
ascertain  the  real  facts  of  the  controv^-sy. 
In  this  attempt  eva7  witness  was  heard, 
and  great  latitude  given  to  counsel  In  their 
exajuluation.  The  Investigation  covers  500 
pages  typewritten  testimony,  but,  when 
scarcely  20  pages  had  been  taken,  the  coun- 
sel for  the  plaintiff  felt  obliged  to  withdraw 
from  the  consideration  of  tbe  master  $7,- 
000  of  the  securities  which  tbe  biU  aUeged 
bad  been  embezzled  by  Mrs.  Harrison,  as  It 
was  found  they  were  in  tbe  possession  of  ■ 
the  trustee  f<Hr  tbe  complainant  and  her  sis- 
ter, who  were  actually  partlclpatlug,  and 
had  been  for  some  time,  in  tbe  income  there- 
of. 

"2.  The  master,  having  fully  considered  the 
voluminous  testimony,  now  admits  his  find- 
ings of  fact:  Tbe  defendant  Fhilippa  Har- 
rison was  first  married  in  England  to  a  sea 
captain,  named  George  Danl,  who  died  No- 
vember 28,  185G.  Dani  left  several  properties 
in  Brunell  street,  Liverpool,  and  some  shares 
of  stock  In  the  Royal  Insiuwace  Company. 
Prior  to  his  death.  Teresa  L.  C.  Francis  (af- 
tei'n'ards  Teresa  L.  C.  Anderson,  mentioned 
in  the  bill),  who  was  a  nicce  of  the  defend- 
ant Phllippa  Danl,  lived  with  ber  In  Eng- 
land. Danl  having  died,  bis  widow  man'ied. 
In  England,  John  Harrison,  in  April.  IS5S; 
and  shortly  afterwards  they,  with  Miss  Fron- 
ds, removed  to  Philadelphia.  For  a  while  the 
Harrisons  conducted  a  saloon  or  tavern  on 
Twentieth  street,  below  Callowhill  street,  un- 
til about  1800,  when  they  opened  a  cloak  stove 
at  No.  20  South  Eighth  street.  Afterwards, 
in  1S03,  tlie  business  being  prosperous,  the 
HanlsKis  established  another  store  at  No. 
60  North  Eighth  street,  under  tlie  name  of 
Francis  &  Co.,  In  which  Miss  Francis  waa 
stationed  with  other  girls  as  a  saleswoman. 
Tbe  manufacturing,  however,  was  done  at  the 
lower  store;  and  It  was  clearly  established 
by  the  testimony  that  Miss  Francis  was  not 
interested  in  the  business,  except  as  an  em- 
ploye, her  name  tieing  used  merely  as  a  de- 
vice to  keep  the  customers  from  suspecting 
that  tbe  two  establishments  were  in  reality 
but  one.  About  three  years  afterwards.  In 
ISOG,  Miss  Francis  married  Oliver  H.  Ander- 
son, a  bouse  painter  by  trade,  who  for  a 
while  followed  his  business  as  a  Joui-neyman. 
but  shortly  fell  into  dissolute  habits,  which 
caused  bim  to  leave  the  home  of  the  Har* 
risons,  with  whom  be  and  his  wife  had  con- 
tinued to  reside.  Mr.  and  Mrs.  Anderson  had 
two  children,— Clara,  bom  November  25,  1806. 
maiTle<l  Harry  R.  Stoops,  April  30,  1890; 
and  Violet,  the  complainant,  \3orn  In  1870,  and 
married  W.  M.  Huston.  In  March.  18S0.  Mrs. 
Anderson  continued  to  live  with  Mrs.  Har- 
rison until  ber  death,  in  December,  1883;  and 
her  cblldren  continued  to  live  with,  Mr6.  Uar- 
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rigon.  who  assumed  their  edncatlon  and  care,  , 
until  their  respective  marriages.  Anderson 
blmaelf  died  in  18SS.  but  It  appears  had  not 
supported  his  family  for  many  years.  About 
1870  the  health  of  John  Harrison,  the  head 
of  the  entire  establishment,  began  to  ftU. 
In  1871  the  BarrlsoDS  disposed  of  the  upper 
store,  60  North  Eighth  street,  to  Mrs.  Bush; 
and  In  1872  they  disposed  of  the  lower  store. 
20  South  Eighth  street,  to  Ifr.  Marter,  and 
retired  from  business  with  a  handsome  com- 
petency. In  the  followlug  year  the  entire 
family  went  to  England,  and  lived  abroad 
untU  1876,  when  they  returned  to  Philadel- 
phia, and  resided  here  until  John  ^rrlsou'a 
death,  April  28.  1882.  His  will  was  dated 
In  England  as  far  back  as  1862,  apparently 
at  the  time  of  his  visit  to  obtain  funds  with 
which  to  establish  the  store  at  GO  North  Eighth 
street  In  It  he  made  his  wife,  Phtllppa  Har- 
rison, executrix  and  tenant  for  life  of  bis 
personal  estate,  and  at  her  death  bequeatliod 
It  to  Mrs.  Anderson  for  her  life,  then  to  her 
children.  His  personal  estate  was  Inventori- 
ed at  $134,014,  and  did  not  Include  any  of  the 
bonds  or  securities  now  in  dispute.  On  the 
day  following  the  probate  of  the  will,  Mrs. 
Harrison  appointed  the  Pennsylvania  Com- 
pany for  Insurances  on  Lives  and  Granting 
Annoltles  her  agent  for  the  collection  of  the 
Income.  Mrs.  Anderson  was  about  12  years 
younger  than  her  aunt,  Mrs.  Harrteon,  who 
is  now  about  67  years  ot  age.  In  1882  their 
respective  ages  were  therefore  about  43  and 
55  years.  Mrs.  Anderson  was  not  only 
younger,  but  better  educated  and  more  ac- 
customed to  writing,  than  Mrs.  Hanison,  anil 
for  some  time  had  been  In  the  habit  of  attend- 
ing to  the  business  matters  of  the  whole 
family.  John  Harrison,  for  a  number  of 
years,  had  rented  a  box  In  the  safe-depoRlt 
vaults  of  the  Pennsylvania  Company  for  In- 
surances on  Lives  and  Granting  Annuities,  In 
which  were  kept  not  only  his  own  securities, 
but  also  those  of  his  wife  and  those  belonging 
to  Mrs.  Anderson;  and  also  the  $7,000  of 
city  loan  and  other  registered  securities  In 
the  name  of  himself  and  Mrs.  Andei-son,  as 
trustees  for  the  latter's  children.  Towards 
the  close  of  bis  life,  the  active  management 
of  affairs  was  surrendered  to  Mrs.  Anderson, 
who,  together  with  Mrs.  Harrison,  bad  the 
right  of  access  to  the  said  dei)oslt  box.  Of 
this  right  Mrs.  Anderson  did  not  avail  her- 
self until  March  25,  1880,  when  she  began 
collecting  the  coupons.  Except  In  this  way, 
Mrs.  Anderson  never  had  possession  of  the 
bonds.  Shortly  s^ter  Mr.  Harrison's  death, 
hla  widow,  accompanied  by  Mrs.  Anderson 
and  the  two  children,  sailed  for  Europe,  hav- 
ing first  arranged  with  the  Pennsylvania 
Company  for  Insurances  on  liives  and  Grant- 
ing AnnulUes  to  collect  and  remit  the  income 
of  neariy  all  the  securities  in  the  Iwx.  On  a 
certain  day  It  appears  that  Mrs.  Anderson  ar- 
ranged the  details  with  Mr.  Jarvls  Mason,  trust 
officer  of  the  Pennsylvania  Company  for  In- 
surances on  Lives  and  Granting  Annuities, 


I  and  gave  him  Instructions  for  remtttance  la 
a  written  paper  prepared  by  Mr.  MawD, 
dated  June  6,  1882.  Mrs.  Harrison  expected 
to  be  absent  four  years,  so  four  years'  or 
four  and  one-half  years'  coupons  were  cat 
from  nMSt  of  the  securities  belcmglDg  to  Mn. 
Harrison,  and  a  power  of  attorney  was  given 
by  Mrs.  Anderson  for  the  collection  of  ti.' 
Interest  npon  certain  securities  registered  la 
her  name,  Including  those  held  in  trust  fw 
her  children.  Mrs.  Harrison  also  ^ecui?-! 
powers  of  attorney  for  the  collectlrai  of  iit- 
twest  upon  the  securities  of  John  HanisonS 
estate,  to  which  she  was  entitled  for  lif& 
During  her  stay  abroad,  Mrs.  Harrison  was 
In  negotiation  with  the  heirs  at  law  of  bet 
husband,  wbose  will  disposed  only  of  bis 
personal  estate.  Considerable  con'e'ipoDdni  <e 
on  the  subject  passed  between  Mrs.  Harris >ii 
and  her  counsel,  E.  Cooper  Bhapley,  Esq.,  in 
which  Mrs.  Anderson,  as  usual,  acted  as  ber 
amannensls  and  assistant  Mrs.  Harr):^m. 
Mrs.  Anderson,  and  the  children  remnioel 
abroad,  however,  but  a  Uttle  over  a  year,  re- 
tumhig  in  Septemb^,  1883.  Shortly  after- 
wards, Mrs.  Anderson  died,  on  I>ecember  2. 
1883,  leaving  a  will  dated  June  9,  1882,  draxn 
by  Mr.  ijliapley.  In  which  she  devised  a  pn^ 
erty  In  Ashury  Park  to  Mrs.  Harrison  tor  lif>>. 
bequeathed  an  annuity  of  ¥300  per  aonum 
to  her  husband,  and  the  residue  to  the  Fesc- 
sylvanla  Company  fw  Insurances  on  LJvesaoJ 
Granting  Annuities,  as  trustee  for  her  diii- 
dren.  She  also  directed  that  Mrs.  Harrfsoti 
should  take  care  of  hsr  daughters  during  tb^r 
unmarried  minority.  Mrs.  Harrison  was  ap- 
pointed executrix  of  the  will,  and  letters  were 
Issued  to  her.  The  first  visit  she  made  to  tbe 
safe-deposit  box  after  Mrs.  Anderson's  deiith 
was  on  December  10,  1883,  wb«a  she  XoiA 
with  her  the  two  granduiecea,  who  were 
then  seventeen  and  thirteen  years  of  agft 
Their  care,  education,  and  maintenance  de- 
volved upon  Mrs.  Harrison,  who,  having  do 
children  of  her  own,  looked  upon  them  as  fnllf 
supplying  the  place.  They  were  llb«^ly  edn- 
cated,  clothed,  and  well  provided  for  until, 
and  in  a  meaatnre.  In  the  case  of  Clara,  fi^r 
some  time  after,  their  marriage.  In  1885  Mrs 
Harrison  filed  her  account  upon  the  petitioa  of 
Oliver  H.  Anderson,  the  huslnnd  of  Mrs. 
Teresa  L.  C.  Anderson,  who  had  been  ser- 
rated for  some  years,  but  was  entitled  ti>  a 
small  annuity  of  $300  under  the  will.  Tbe 
account  was  prepared  by  E.  Cooper  Shaplev, 
Esq.,  and  In  It  the  accountant  chained  ber- 
self  with  $12,000,  the  amount  of  the  Inventoir. 
but  claimed  no  credits,  adding  In  place  of  xba 
xiexml  credits  the  following  memorandum: 
Inasmuch  as  any  dednctlons  for  i>ayniait$ 
or  charges  would  affect  the  amount  eventna!- 
ly  due  the  daughters  of  the  decedrat,  the  ac- 
countant has  entered  nothing  on  the  debit 
side  of  the  account.'  The  htisband  of  the 
cedent,  who  vras  represented  by  counsel,  en- 
deavored to  surcharge  the  accountant,  and 
the  audit  adjourned  for  the  purpose  of  allow- 
ing the  accountant  to  file,  a  suppfa^maital  a^ 
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count,  which  took  the  form  ot  an  agreement 
between  the  parties  to  a  surchai'ge  of  one 
i-ejrlstered  bond  of  the  city  of  Pltttiburgh,  $1,- 
OOO,  and  a  deposit  In  the  Philadelphia  Savings 
Fund  of  $450.05.  Mr.  Anderson  was  paid  tiw 
arrears  of  bis  annuity,  and  the  balance  was 
paid  over  to  the  trustee.  In  reference  to  this 
surcharge,  the  master,  after  an  examination 
of  the  record  of  the  orphans'  court  and  the 
testimony  talcen  at  the  audit,  is  not  surprised 
that  the  accoimtant,   either  from  a  well- 
grounded  belief  that  the  items  of  surcharge 
actually  iKlouged  to  her.  or  from  a  bona  fide 
lack  of  knowledge  that  they  did  not,  failed 
to  Include  them  In  her  account.  The  record 
shows  that  the  account  was  adjudicated  by 
the  orphans'  coui-t,  and  in  due  time  confirmed 
absolutely.  The  city  loans  held  in  the  names 
of  John  EEarrlson  and  Teresa  Anderson  for 
Clara  were  duly  transfen-ed  to  the  Pennsyl- 
vania Company  for  Insurances  on  Lives  and 
Granting  Annuities,  as  substituted  trustee, 
shortly  after  Clara  came  of  age;  and  the  loan 
held  in  trust  for  Violet  was  also  transferred 
to  the  Pennsylvania  Company  for  Insarances 
on  Lives  and  Granting  Annuities,  as  trustee, 
shortly  after  her  marriage.  The  latter  event, 
which  took  place  in  March,  18S0,  removed 
Violet  from  Mrs.  Harrison's  household.  The 
laarriage  was  a  clandestine  one,  without  Mrs. 
Harrison's  knowledge  or  consent,  and  was  tlio 
first  interruption  of  the  domestic  harmony. 
Clara,  hi  1890,  married  Harry  R.  Stoops. 
Since  her  mother's  death,  Clara  had  been  ac- 
customed to  attend  to  Mrs.  Harrison's  busi- 
ness for  her;  and  Mr.  Stoops,  even  before 
Ills  marriage,  advised  with  Mrs.  Harrison  as 
to  Investments,  made  pmrhnses  of  securltleH. 
and  was  given  powers  of  attorney  for  the  col- 
lection of  interest  This  relation  between  Mrs. 
ilarrison  and  Mr.  and  Mrs.  Stoops  continued 
until  June,  18^,  when  &  dispute  arose  be- 
tween than  as  to  the  $34,000  city  of  Cin- 
cinnati bonds.  Upon  November  2,  1892,  Mrs. 
Harrison  filed  a  bill  in  equity  against  Mrs. 
Stoops  and  the  Fidelity  Insurance,  Trust  & 
Safe-Deposit  Company  in  the  court  of  com- 
mon pleas  No.  1,  as  of  September  term, 
(No,  63S),  where  she  alleged  that,  reposing 
Bi)ecial  confidence  and  trust  in  her  grand- 
niece  Clara  H.  Stoops,  the  complainant  nom- 
inated and  appointed  her  deputy  or  agent, 
which  gave  her  full  and  free  access  to  and 
control  over  the  contents  of  her  safe-deposit 
t>ox  in  the  Fidelity  Insurance,  Trust  &  Safe- 
Deposit  Company;  that  in  said  box,  among 
certain  other  papers  and  securities,  were  the 
$»4,000  ci^   of  Cinclonati  Ts/iojt  coupon 
bonds  belonging  to  the  complainant;  and  that 
afterwards,  without  the  knowledge  or  per- 
uiisslon  of  the  complainant,  the  said  Clara  H. 
Stoops  rented  another  box  In  her  own  name, 
!□  which  she  placed  these  $84,000  bonds,  re- 
fusing the  said  PhUippa  Harrison  a  key  to 
the  same.  The  answer  of  Clara  H.  Stoops 
admits  that  she  rented  a  box  of  the  Fidelity 
Insurance,  Trust  &  Safft-tteposlt  Company, 
and  that  she  deposited  the  said  bonds  thavln. 


but  denied  that  th^  belonged  to  the  complain- 
ant, and  claimed  that  she  (the  defendant) 
was  the  owner,  and  had  been  the  owaer  since 
June  15,  1888,  by  gift  from  the  coniplaluaut. 
She  also  admits  that  she  retained  the  keys  of 
the  box,and  refused  access  thereto  to  the  com- 
plainant This  bill  la  yet  pending.  Shortly 
afterwards,  on  January  15,  1893,  the  pi-esent 
blU  was  filed  by  Violet  A.  I.  Huston. 

"3.  The  master  now  proceeds  to  the  deter- 
mination of  the  disputed  ownei-ship  of  the 
bonds  mentioned  In  the  bill.  The  coaten- 
tion  of  the  plaintiff  is  based  chiefly  upon  the 
-memoraudum  or  letter  of  Instructions  draft- 
ed by  Mr.  Mason,  and  signed  by  Mrs.  Ander- 
son, dated  June  6,  1882  (Exhibit  1,  page  8, 
of  testimony).  By  this  letter  the  Pennsyl- 
vania Company  for  Insurances  on  Lives  and 
Granting  Annuities  Is  directed  to  collect,  un- 
der iMwers  of  attorney  to  It  given,  the  In- 
terest from  certain  loans  registered  In  the 
name  of  Mrs.  Anderson,  and  also  to  coUec*^ 
'the  interest. coupons  which  I  have  cut  from 
the  following  bonds,  and  deposited  with 
them  to  hold  for  my  account'  As  before 
stated,  this  arrangement  was  made  Just 
prior  to  the  departure  for  Europe  of  Mrs. 
Harrison  and  Mrs.  Anderson  and  the  chil- 
dren, In  order  to  provide  for  remittances 
during  a  contemplated  absence  of  four 
years.  After  a  careful  consideration  of  the 
testimony,  the  master  is  clearly  of  opinion 
that,  In  making  this  arrangement  wiUi  Mr. 
Mason,  Mrs.  Anderson  was  not  acting  for 
herself  alone,  but  for  Mrs.  Harrison  and  the 
whole  family.  In  preparation  for  a  sojourn 
abroad.  The  memorandum,  standing  by  it- 
self, is  not  sufficient  to  prove  ownership  in 
her,  even  If  It  were  distinctly  intended  as 
a  claim  of  title,  as  it  would  be  merely  a  dec- 
laration by  Mrs.  Anderson  in  her  own  in- 
terest, in  the  absence  of  Mrs.  Harrison. 
But  the  master  believes,  and  so  flnds,  that 
this  was  unintentional  on  Mrs.  Anderson's 
part,  for  it  seems  plain  enough  that  her 
whole  mission  and  object  was  to  have  the 
income  collected  from  their  Joint  securities 
in  one  agreement  and  that  she  never  in- 
tended to  claim  ownership  or  provide  a  pre- 
text for  litigation  against  her  aunt,  because, 
to  the  credit  of  both  of  them,  there  is  no 
evidence  of  any  quarrel  or  mlsun'lerstand- 
Ing.  The  paper  was  drawn  by  Mr.  Mason 
from  a  mere  memorandum  furnished  him  of 
the  securities,  and  Mr.  Mason's  own  impres- 
sion was  that  Mrs.  Anderson  was  acting  for 
Mrs.  Harrison.  It  was  most  conclusively 
shown  that  Mrs.  Anderson  acted  as  agent 
and  amanuensis  for  Mrs.  Harrison  In  all  her 
other  business  matters.  Not  to  multiply  in- 
stances, it  Is  Impossible  to  read  the  corre- 
spondence between  Mr.  Shapiey  and  Mrs. 
Anderson,  and  the  letters  which  the  latter 
wrote  to  Mr.  Mason,  without  seeing  that  she 
was  accustomed,  In  speaking  of  Mrs.  Harri- 
son's business  and  property,  to  use  the  first 
person,  without  the  slightest  apparent  Inten- 
tion of  causing  any  confusion  of^proDdetor- 
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ship.  Mrs.  Andenou  used  to  write  the  let- 
ters, and  BODietlmes  Mrs.  Harrlaon  would 
elgn  them;  sometiiaea  Sirs.  Andenon  would 
a\gn  them  for  her.  Thus,  for  example,  Mrs. 
Auderson  wrote  to  Mr.  Shapley  July  2S, 
1882:  'Annt  wishes  me  to  say,  wUI  yon  be 
kind  enough  to  get  the  house  appraised  [for 
collateral  Inheritance  tax]  ae  bood  aa  you 
can,  as  she  wishes  It  all  settled  up  as  eaily 
as  possible,  and  please  do  It  aa  reasonabm 
as  you  can,  as  I  shall  have  to  stand  the  ex- 
penses.' And  In  Mrs.  Anderson's  letter  she 
says,  In  speaking  of  the  buy^  out  of  the 
shares  of  the  collateral  heirs  of  John  Hanrl' 
son  in  the  Spring  Garden  stxeet  bouse:  'I 
am  goiug  to  give  them  ten  thousand  dollars 
for  a  clear  title.'  Kxhibit  2G,  signed  by  both 
Mrs.  Harrison  and  Mrs.  Anderson,  the  lat- 
ter writes  again  In  reference  to  the  propos- 
ed conveyance:  *I  hold  the  reins  In  my 
bands,  and  I  can  do  as  I  like,'  etc.  'I 
thought  my  marriage  settlement  vas  lost  or 
destroyed,*  etc.  *My  husband. aold  out  my 
bonds,  and  with  that  money  he  bought  the 
house,*  etc.  And  Exhibit  27:  *I  will  not  sell 
the  house,  and  do  not  want  to  pay  tbeu  a 
dollar.'  All  tlirough  her  correspondence 
Mrs.  Anderson  Identified  herself  completely 
with  her  annt  Mrs.  Harrison,  and  used  the 
*!'  and  the  'my'  with  a  perfectly  innocent 
Intention.  No  donbt  is  left  in  the  master's 
mind  that  Mrs.  Anderson  was  acting  and 
writing  as  the  'business  man'  of  the  family. 

"The  complainant  was  not  able  to  show 
that  Mrs.  Anderson  was  in  fact  possessed 
of  the  securities  In  dispute,  or  Indeed  of  any 
property  other  than  that  accounted  for 
her  executrix.  Some  city  directories  were 
produced  to  show  that  Mrs.  Anderson  was 
a  partner  of  Harrison's  at  the  upper  store, 
00  North  Eighth  street,  which  store  was 
conducted  under  the  name  of  Frauds  & 
Co.  This,  however,  as  a  mere  ex  parte 
compilation  of  names.  Is  not  competent  evi- 
dence of  the  fact  of  partnership;  and.  more- 
over, the  entries  In  the  dlrectwy  aK  not  In- 
variable; most  of  them  omitting  the  name  of 
Teresa  Francis  altojreth^.  But  the  evidence 
produced  by  the  defendant  leaves  no  doubt 
in  the  mind  of  the  mastw  that  the  business 
name  of  Francis  &  Co.  was  only  a  trade 
artifice,  and  that  Mrs.  Anderson  was  merely 
a  saleslady  or  ewployfi,  differing  only  from 
the  other  employes  in  that  she  was  a  mem- 
ber of  the  Harrison  household.  It  did  not 
appear  what  salary  she  received,  if  any;  but 
the  otber  girla  In  similar  positions  did  not 
receive  more  than  flO  a  week.  The  question 
of  this  alleged  partnership  the  master  re- 
gards as  important  In  the  determination  of 
the  cose.  The  burden  of  proof  was,  of 
course,  upon  the  complaluant,  who  averred 
that  Mrs.  Anderson  was  possessed  of  this 
laige  estate,  to  prove  the  fact,  and  the  ques- 
tlou  of  Its  dwivatlon  naturally  arose.  Her 
husband  was  intemperate,  and  contributed 
but  Uttle,  If  any,  of  his  earnings  as  a  house 
painter  to  his  wife;  and  that  she  derived 


Bothlng  frtHU  hw  family  dearly  appean 
from  the  evidence  of  her  sister,  Urs.  Bea.-i.. 
Where,  then,  did  Mrs.  Andenoa  derive  Uu 
fortune?  In  answer  to  tbla  pertinent  in- 
quiry, the  complalnaBt  attempted,  as  stateti. 
to  show,  upon  the  authority  of  a  few  cl- 
tries  in  the  old  city  directories,  tbat  Mr* 
Anderson  was  a  portner  In  the  buslnes''. 
The  defendant,  on  the  other  hand,  produL«-j 
a  large  number  of  wftneeses,  who  cleari; 
proved  that  Mrs.  Anderson  was  not  a  pun- 
ner,  but  sim[dy  an  employ^,  and,  so  fiar  fna 
being  wealthy  In  her  own  rigbt.  was  all  he 
lifetime  dependent  on  the  bocnty  ot  Mr? 
Harrison,  her  aunt 

"The  master  wUI  refer  briefly  to  the  tesc- 
mony  on  this  head.  Thus,  Q.  W.  Hart&> 
one  of  the  complalnant^s  own  witnent«. 
said  that  Mrs.  Anderson  told  blm  that  ate 
was  simply  a  saleslady.  Mr.  acarter's  fi- 
ther  was  the  purchaser  at  one  of  the  Harri- 
sons*^  stores  In  1872,  and  was  eBpeclaily  in- 
terested, as  he  said.  In  ascwtalnlng  the  feet 
J.  C,  Hutchins,  another  of  complainant's  irf:- 
nesses,  who  knew  the  Harrison  family  tinn 
18G2,  and  whose  store  on  El^th  street  mi 
next  door,  testified  that  Mrs.  Andenon  vas 
a  saleslady.  Mrs.  Oardelcke,  who  was  in 
employ^  at  the  store,  and  knew  Mrs.  Ad- 
dersott  like  a  sister,  said  ahe  was  onlr  > 
sal^lady.  Michael  A.  Dnrrell,  Mrs.  Mary 
W.  Asay,  Mrs.  Isabella  Neely.  who  w^re 
all  eoemployta  with  Mrs.  Anderson,  avA 
knew  her  well,  testified  positively  to  tbr 
same  effect;  and  Mrs.  E^eleth.  who  aeM 
with  ber  mother,  Mrs.  Bush,  In  purcbat^iii; 
the  lease  of  No.  00  North  Eighth  street  t«- 
tified  tint  Mrs.  Anderson  did  not  contlnci 
herself  as  a  partner.  In  addition,  Mr.  E^- 
win  B,  Ebiwklns,  Theodore  Wemwag.  Henrr  i 
M  Steti,  Aaron  De  Wald,  D.  W.  Chamben. 
David  M.  Chambers,  and  Edward  Brown, 
wito  were  old  bnelnesa  friends  and  asmel-  ' 
ates  of  Harrison's,  testified  Out  Mrs.  Ander- 
son was  not  known  as  a  partner  or  repnt^l 
as  such.  Tb6  teamed  counsel  for  the  mm- 
plataiant  moved  to  strike  out  this  testtmnay.  i 
but  the  master  regarded  It  as  cnmnlath'e 
and  corroborative  of  the  fact,  and  tberefwe 
refused  the  motion.  And,  finally,  Mrs.  Sn- 
san  G.  Beach,  a  sister  of  Mrs.  Anderson.  tM- 
t-fled  emphatically  that  Mrs.  Anderson  was 
not  a  partner  in  the  bntioess.  She  was  not 
only  qualified  to  know  by  reason  of  ber  re- 
lationship, but  she  was  also  emplived  as  a 
saleslady  herself  In  tbe  store.  It  Is  true 
that  tlie  upper  store  was  run  in  tlie  name  of 
ii'rancls  &  Co.,  Francis  bring  the  maldn 
name  <rf  Mrs.  AndwsoB.  But  it  would  be 
radi  to  infer  from  that  drcumstanre  tbat 
Mrs.  Anderscm  was  a  partner,  even  If  It  : 
were  not  so  clearly  explained  by  tbe  wlt- 
nesses  Mrs.  Gardeleke,  Mrs.  A«ay,  Mn.  Nt^ 
ly,  and  Mr.  Ihirtell,  who  were  employ^  ai  tin  j 
estaUishment  and  who  testified  that  this  wu  j 
but  *a  trick  of  the  trade,'  frequently  ib«o  | 
ticed  where  two  or  mora  retail  esublMi- 
meats  were  under  th$t,came  maaageneit, 
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and  Mrs.  Anderson  freqnentlr  spoke  of  tbe 
arrangement  as  havlnff  been  made  with  that 
end  la  rlew.  Tbe  cnmnlatlTe  effect  of  this 
mass  of  disinterested  testimony  Is  irresisti- 
ble, and  tbe  master  therefore  finds  as  a  fact 
tbat  Mrs.  Anderson  was  not  a  partner  in 
tbe  business,  and  that  no  source  appeared 
from  which  she  could  possibly  have  derived 
tbe  property  In  dispute.  The  defendant's 
evidence,  moreover,  went  much  further  than 
this.  She  not  only  showed  that  it  was  im- 
possible that  Mrs.  Anderson  could  have  ac- 
cumulated the  large  fortune  claimed  In  the 
bill,  and  that  during  hw  lifetime  she  never 
cl&imed  an  estate  of  such  magnitude,  but  it 
was  shown  that  Mrs.  Anderson  herself  stat- 
ed, shortly  before  her  death,  tbe  amount  of 
ber  savings,  corresponding  to  tbe  sum  actu- 
ally accounted  for  by  her  executrix.  Mrs. 
Gard^cke  was  one  of  Mrs.  Anderson's  most 
intimate  friends,  beginning  at  tbe  time  of 
ber  employment  as  a  saleslady  at  tbe  upper 
store  with  Mrs.  Anderson;  was  so  Intimate 
with  her  as  to  be  biidesmald  at  ber  mar*  i 
ria^re;  visited  ber  socially  during  her  business  ' 
career,  and  at  times  afterwards,  consldoing 
herself  almost  as  one  of  tbe  family,  particu- 
larly at  a  very  Important  time  In  Mrs.  An- 
derson's latter  days,  when  she  was  consid- 
ering a  proposition  to  live  with  her  hus- 
band. From  this  testimony  It  is  not  doub^ 
ful  tliat,  If  Mrs.  Anderson  bad  really  pos- 
sessed this  alleged  estate,  she  would  have 
accepted  ber  husband's  proposition;  but  as 
the  income  from  $15,000  would  not.  In  ber 
n)lu<l,  after  maintaining  a  home  Including 
her  husband,  leave  sufficient  to  defray  the 
ex|)cnses  of  her  daughters'  education,  she 
dei'liled  to  remain  with  the  Harrisons. 
How  important,  then,  is  Mrs.  Gardeidie's 
testimony:  'Q.  You  were,  of  course,  em- 
ployed on  a  salary  yourself?  A.  Oh,  yes; 
and  I  always  understood  that  Mrs.  Ander* 
SOD  waa  She  always  told  me  tbat  she  had 
a  salary',  but  she  never  told  me  Just  how 
much  she  had.  Q.  Do  you  remember  any 
conversation  with  Mi-s.  Anderson  as  to  the 
amount  of  money  which  she  had  saved? 
A  Ob.  yes;  I  distinctly  remember  one  day 
sho  came  down  to  my  house.  She  was  quite 
sad  tliat  day,  and  we  had  a  couveraation 
Willi  regard  to  her  stayiug  with  Mi-s.  Uarri- 
Bou.  I  believe  Mr.  Anderson  wanted  her  to 
come  and  live  with  him.  Q.  Did  they  live 
together  at  tbe  time?  A.  Oh,  no;  and  I 
advised  her  to  go  with  Mr.  Anderson,  and 
we  had  a  long  conversation  about  it,  but  she 
did  not  think  she  could  afford  to  go  with 
Mr.  Anderson  because  ber  aunt  would  dis- 
inhei'it  her.'  And,  again:  'Q.  Did  you  then 
hflve  any  conversation  -  with  Mr.  Ander- 
son at  that  time  relative  to  her  property? 
A.  Well,  at  that  time  I  advised  ber  to  go 
with  Mr.  Anderson,  and  I  asked  her  how 
Diuch  money  she  bud  when  she  said  she 
could  not  afford  to  go.  I  said:  "Have  you 
not  enough  to  live  on?"  And  she  said, 
"No."    "Well."  I  said,  "Terellsa,  bow  much 


have  you  got?"  She  told  me  she  had  only 
fl.%000,  and  1  said:  "Well,  that  Is  enough  to 
get  bread  and  butter,  and  I  would  go,  and 
I  think  Mrs.  Harrison  will  forgive  you.  It 
wUl  be  all  right  after  a  while. "  Q.  What 
did  she  reply  to  that?  A.  She  said,  '*No;" 
her  children  bad  to  be  educated,  and  she 
could  not  educate  them  as  she  wanted  them 
educated.'  That  conversation  occuixed  in 
1882.  And,  again,  In  Mrs.  Gardeleke's  tes- 
timony, Mrs.  Anderson  Is  quoted  as  saying: 
'She  told  me  repeatedly  she  had  no  oue  to 
thank  but  her  aunt  Mi-s.  Harrison.' 

"The  probabilities  of  the  case  are  on  other 
grounds  strongly  with  the  defendant.  Thus, 
it  seems  incredible  tbat  Mrs.  Anderson's 
husband,  the  father  of  complainant,  should 
not  know  tbe  existence  of  his  wife's  fortune; 
and.  If  he  possessed  tliat  knowledge,  how 
strange  it  is  tliat  its  existence  should  not 
have  been  disclosed  at  tbe  time.  In  order  tbat 
he  might  be  entitled  to  a  third  of  the  for- 
tune, instead  of  $300  a  year.  Be  was  repre- 
sented by  counsel,  and  was  endeavoring  to 
get  all  he  could.  Mr.  Anderson  and  his  wife 
bad  lived  together  at  the  Harrisons'  home 
when  business  was  prosperous  and  money- 
making.  It  is  not  easy  to  believe  that  ho 
did  not  understand  their  affairs.  He  mu»t 
have  had  knowledge  of  the  condition  of  his 
wife's  finances,  but  neither  be  nor  any  one 
else  seems  to  have-  considered  ber  wealthy. 
Again,  the  conduct  of  Mrs.  Harrison  Is  not 
easily  reconcilable  with  tlie  complaluaut's 
theory  of  the  case.  According  to  this.  Mrs. 
Harrison,  as  soon  as  her  niece  Mi-s.  Ander- 
son died,  took  possession  of  a  large  estate, 
appropriated  it  and  the  Income  thereof  to 
her  own  use,  concealed  her  fraud  from  her 
innocent  victims,  and  for  years  has  been 
leading  a  life  of  fraud,  treachery,  and  hy- 
pocrisy. On  the  contrai-y,  the  Sist  visit 
made  by  Mrs.  Harrison  to  the  safe-deposit 
box  after  Mi-s.  Anderson's  death  was  about 
one  week  thereafter,  on  December  10th,  and 
she  was  accompanied  by  both  her  grand- 
nieces;  and  on  the  18th  of  the  mouth  she 
appointed  Clara  her  deputy  on  the  books. 
Ever  afterwards  Clara  took  her  mother's 
place  as  assistant  or  agent,  and,  even  before 
her  marriage  to  Mr.  Stoops,  tbe  latter  was 
accustomed  to  collect  her  interest  and  make 
her  investments.  She  consulted  Mr.  Stoops 
about  her  deed  of  ti-ust  before  she  made  it, 
and  he  himself  testified  be  handled  all  of  the 
estate.  It  Is  hardly  possible  that  ^Irs.  Hai-- 
rison,  if  engaged  in  the  perpetration  of  a 
fraud,  should  have  selected  as  her  agents 
and  confidants  the  persons  most  of  all  con- 
cerned to  prevent  it  Again,  when  Mrs. 
Harrison  filed  her  f£Count,  she  claimed  no 
ci*edits  or  commissions,  because  she  did  not 
wish  to  diminish  the  daughters'  inheritance. 
If  her  object  was  avaricious,  she  might  eas- 
ily have  claimed  the  usual  allowances.  This 
account,  as  well  as  Mrs.  Anderson's  will, 
was  prepared  by  E.  Cooper  Sbai>ley,  Ekii.,  a 
careful  and  highly  reputable  member  of  the 
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bar,  who  had  no  Idea  he  was  InnocenU;  as- 
sistiuff  In  the  periietratlon  of  a  gross  fraud. 
iio,  too.  It  was  established  hy  the  testlmony^ 
that  Mrs.  Anderson  and  her  daughters  were 
supported  by  Mrs.  Harrison  and  treated 
with  ffreat  Indulgence.  It  is  hardly  likely 
that  a  woman  possessed  of  such  a  large  es- 
tate would  be  supported  In  this  way  or  con- 
sent to  live  upon  the  bounty  of  another. 

"It  not  only  appears  from  what  has  been 
said  that  Mrs.  Anderson  was  not  possessed 
of  any  independent  fortune,  and  had  no 
more  than  what  was  derived  from  the  sar- 
ings  of  her  wages  and  gifts  from  Mrs.  Har- 
Hson,  but  It  further  appears  to  the  satisfac- 
tion of  the  master  that  Mrs.  Hai-rlson  had 
means  of  her  own  Independent  of  her  hus- 
band. It  was  testified  to  by  numerous  wit- 
nesses that  Mrs.  Banlson  derived  a  not  In- 
considerable estate  from  her  flrst  husband, 
DanI,  which  was  used  either  as  capital  in 
the  buslueas,  or  lent  to  her  husband.  Accord- 
ing to  Mrs.  Oardelcke's  testimony.  It  was  a 
generally  known  fiict,  and  Mrs.  Anderson 
liad  always  said  so.  Mr.  Durrell.  another 
employe,  testified  that  Mrs.  Anderson  told 
him  Mrs.  Harrison  had  lent  her  husband  the 
money;  Mrs.  Asay  to  the  same  effect.  .  Mrs. 
Anderson  herself,  in  her  letter  to  Mr.  Shap- 
(ey,  states  that  the  bouse  was  bought  with 
Mrs.  Harrison's  mon^,  H.  H.  Brown  testi- 
fied that  Mrs.  Anderson  told  him  she  brought 
Mrs.  Harrison's  money  to  America,  because 
it  could  be  used  to  better  advantage;  Mrs. 
Beach,  to  the  same  effect.  The  latter,  who 
was  a  sister  of  Mrs.  Anderson,  said:  'My 
Aunt  Philippa  had  property  in  England  left 
lier  by  her  first  husband.  About  the  time 
that  the  premium  on  gold  was  three  for  one 
of  greenbadis,  my  sister  Teresa  [Mrs.  An- 
derson] went  to  England,  and  disposed  of 
some  of  her  property,  and  brought  the  mon- 
ey back  to  Philadelphia.  The  amount  I  do 
not  know,  or  the  amount  of  the  property 
sold.  The  money  she  brought  back  was  put 
Into  tbe  business  conducted  by  John  Harri- 
son. Whether  the  money  was  given  or  tent 
I  do  not  know.'  The  amount  of  Mrs.  Har- 
rison's separate  estate  did  not  appear  with 
exactness  from  tbe  testimony.  A  good  deal 
was  said  about  a  marriage  settlement  made 
between  Mr.  and  Mrs.  Harrison  at  the  time 
of  their  marriage,  and  some  of  the  witnesses 
testified  to  a.  iwrtion,  at  least,  of  Its  con- 
tents, as  tending  to  show  what  property  be- 
longed to  Mrs.  Harrison.  This  marriage 
settlement  was  claimed  to  have  been  lost, 
but  tbe  counsel  for  the  complainant  moved 
to  strike  out  all  the  testimony  relating  to  It, 
on  tbe  ground  that  its  loss  or  destruction  did 
not  suttlciently  appear  from  the  evidence  to 
enable  secondary  evidence  to  be  given.  In 
the  opinion  of  the  master,  it  matters  but 
little  whether  it  is  stricken  out  or  not.  Al- 
though secondary  and  perhaps  defective,  yet 
it  is  probably  the  best  the  defendant  could 
secure,  as  she  was  herself  Incompetwt  and 
not  permitted  to  testify  as  to  matters  occnr- 


rfng  before  Mrs.  AndersMi's  death.  How- 
ever, it  la  snffldently  demonstrated  other- 
wise,  and  the  master  finds  as  a  flact  tbst 
Mis.  Harrison's  separate  estate  prortded  tbe 
capital,  and,  so  far  as  the  evtd«ice  goss,  aD 
the  capital,  which  established  both  Btores  «d 
Eighth  street,  out  of  which  the  money  now 
In  controversy  was  derived,  while  John  Har- 
rison contributed  hia  skill  and  bosineas 
knowledge,  which,  wIOi  tbe  co-operation  of 
his  wife,  led  to  the  success  of  the  bosiness. 
The  master  accordingly,  after  a  careful  con- 
sideration of  tbe  evidence  and  the  probabili- 
ties of  the  case,  and  the  exhanstlTe  argu- 
ments of  counsel  on  both  sides.  Is  of  opin- 
ion, and  so  finds,  that  the  defendant  Philip- 
pa  Harrison  has  shown  herself,  in  oi^ositkHi 
to  the  claim  of  the  plaintiff,  to  be  the  actnal 
owner  of  the  disputed  property. 

"There  was  a  further  claim  made  by  tbe 
plaintiff  against  Mrs.  Harrison,  wblch  was, 
strictly  speaking,  hardly  pertinent  to  the 
sne,  nor  in  fact  raised  by  tbe  bilL  Tbe  mas- 
ter, however,  will  discuss  it  rather  tban  ap- 
pear to  hare  passed  it  without  notlcei  It  ap- 
I>eared,  after  Mrs.  Anderson's  deatb.  Ua, 
Harrison,  as  her  execatrix,  oillected  tbe  Inters 
est  upon  tbe  securities  included  in  her  ac- 
count until,  in  accordance  with  tbe  decree 
of  the  orphans'  court,  she  transferred  the 
securities  to  tbe  trustee  under  the  win. 
This  interest  and  the  interest  upon  tbe 
city  loans,  etc.,  registered  in  trust  fOr  Claza 
and  Violet,  were  not  included  in  Mrs.  Har- 
rison's account  The  defendant  has  tbe  tech- 
nical defense  that  the  adjudlcati<n  of  her 
account  was  conclusive,  and  ahe  oonld  not 
in  this  proceeding  be  surcharged  with  this 
Interest  But  she  had  also  the  very  sub- 
stantial defense  oa  the  merits  that,  as  It  was 
shown  before  the  master,  she  had.  after  their 
mother's  death,  expended  t&r  more  upon  tbe 
maintenance,  suppori,  and  education  of  tbe 
children  than  she  liad  received  from  Mrs.  An- 
denHm's  small  estate.  Had  she  filed  a  strict 
account  the  estate  would  have  been  much  de- 
creased, and  she  omitted  to  do  so.  Tbe  ac- 
count was  filed  by  Mr.  Bhapley,  as  ber  attor- 
ney, and  under  bis  advice.  IMm  dalm  sf 
surcharge  Is  not  made  in  the  bill,  but  the 
master  has  given  It  careful  con^deration,  and 
reports  It  to  be  without  merit 

"4.  What  has  been  said  sobstantialty  dis- 
poses of  the  case  upon  its  merits.  There 
were  several  other  questions  argued  at  length 
before  the  master,  as  to  which  be  begs  leave 
to  submit  his  conclusions  of  law: 

"First  The  burden  of  proof  is  upon  tbe 
complainant  to  show  that  Mrs.  Anderson,  st 
the  time  of  her  death,  'was  tbe  owner  of  tbe 
securities  In  question.  The  usual  role  is  that 
he  who  asserts  ownership  must  prove  it,  and 
the  rule  Is  the  same  hi  equity  as  at  law. 
Pusey  V.  Wright.  31  Pa.  St.  387.  The  com 
plalnant's  testimony,  in  tbe  opinion  of  tbe 
master,  has  failed  to  overcome  this  bnrden. 
The  agreement  is  insiifticlent  because  It  was 
not  intended  to  tqwrate  as  an  asaettimi  ol 
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ownership,  becaoae  It  was  not  even  written 
•or  dictated  by  Mn.  Andenm,  but  by  a  tblxd 
party,  became  It  was  nevor  shown  to  or  aaeD 
by  Mrs.  Harrls(m,  and  Is  tii««fore  Incompe- 
tent to  affect  Iwr,  and  because  It  Is  explained 
l>y  a  mass  of  evidence  to  bare  been  made  by 
Mrs.  Anderson  In  bebalf  of  Mrs.  Harrlaoil, 
and  to  save  trouble  to  ber.  Nor  Is  tbe  burden 
•of  proof  oTercome  by  Mrs.  An^raon's  posses' 
aton  of  tbe  conpons.  At  most,  that  wouUl 
€joli'  be  proof  of  the  ownership  of  the  con- 
pous.  and  It  would  not  follow  that  ahe  wss 
tberefore  the  ownw  of  the  bonds  from  which 
4.hey  were  cut  But,  In  fact,  her  possession 
of  the  coupons  was  Mrs.  Harrlacm's  posses- 
sion; as  tbe  whole  eridence  leads  to  tte  coa- 
cluslon  that  In  this  matter  she  was  merely  an 
aj^iit  so  far  as  Mrs.  Harrison's  securities  are 
concerned.  In  considering  the  question  of 
the  burden  of  proof,  the  master  has  laid  no 
stress  upon  other  considerations  which,  were 
it  necessaryt  might  be  held  Important  la 
lil8  (pinion,  it  should  require  a  TOry  high 
standard  ot  eridence  to  prore  that,  after  tbe 
lapse  of  10  years,  an  executrix,  Incompetent 
lierself  to  testify,  has  be^  guilty  of  gross 
fraud,  embezslement,  and  perjury.  But  the 
master  does  not  think  that  the  complainant 
bas  produced  sufficient  erld^ce  to  prore  title 
in  Mrs.  Anderson,  eren  if  the  issue  were  di- 
rectly between  Mrs.  Anderson  and  Mrs.  Har- 
rison horself,  under  drcnmstances  which  pre- 
cluded both  from  testifying,  and  If  the  fact 
Inrolred  were  rery  recent,  instead  of  baring 
occurred  many  years  prerlously. 

**Second.  In  respect  to  tbe  effect  of  the  an- 
swer as  responsire  to  the  btU:  The  bill  al- 
leges that  coiain  property  belonged  to  To-esa 
U  C.  Anderson,  and  charges  that  tbe  defend- 
ant, as  executrix  of  Mrs.  Andnson,  ftaudn- 
lently  mlsappn^rlated  It  The  answer,  in 
tbe  most  direct  and  explicit  ftisblon.  denies 
the  charge,  snd  avers  that  tbe  ownerahip  of 
tbe  securities  Is  In  tbe  defendant  Mrs.  Har- 
rison. The  burden  of  proof  was  im  tbe  oom- 
plainant  to  meet  tbe  responsire  answer,  and 
overcome  It  with  two  witnesses  or  one  wit- 
ness and  corroborative  drcumstances.  This, 
In  the  master's  opinion,  the  complainant  has 
failed  to  do.  Bven  If  the  Mason  agreement 
of  June  6, 1882,  be  considered  as  a  corrobora- 
tive circumstance  or  consistent  with  Mrs.  An- 
derson's ownership  of  the  bonds,  yet  there  la 
not  the  testimony  of  a  single  witness  to  show 
that  Mrs.  Anderson  was  the  owner  of  tbem. 
On  the  contrary,  the  eridence  of  the  witnesses 
Is  the  other  way.  It  is  not  necessary  for  the 
mastOT  to  enter  Into  any  ezbanstive  review 
■of  the  capes  upon  this  familiar  rule  of  equity. 
Tbe  master,  however,  refers  to  Sberiy  r. 
Grotr,  21  Pa.  St  251,  where  the  answer  de- 
nied, as  in  this  case,  the  fraud  charged  In  tbe 
bill;  and  also  to  Eaton's  Appeal,  66  Pa.  St 
483,  and  the  cases  which  follow  it:  appeal  of 
Rowley,  115  Pa.  St  150.  9  AU.  329;  Priest- 
ley's Appeal.  127  Pa.  St  420,  17  Atl.  1064; 
Bell  r.  Bank,  131  Pa.  St  318,  18  Atl.  1070; 
and,  particularly,  Cresson's  Appeal,  91  Pa.  St 


168.  Tbe  master  thinks  that  tbe  rule  an»llea 
In  this  case,  and  reports  that  the  bill  should, 
if  only  for  this  reason,  be  dismissed. 

"Third.  It  was  nrged  by  the  learned  counsel 
for  tbe  complainant  that  Hrft,  Andwsou  was 
shown  to  hara  been  in  possession  of  the 
bonds  in  dispute,  and  that  this  fact  ct  possot* 
Blon  settled  the  questiim  of  tlt2e  or  ownership. 
Under  certain  <drcumstances,  possession  Is 
nndonbta^y  prima  fade  eridence  of  title,  but 
the  evidence  In  this  case  ronoves  it  from  the 
fdasB  of  cases  to  which  the  learned  counsel  re- 
ton.  It  Is  erldrat  ftom  a  consideration  of 
tbe  drcnmstanoes  attending  the  possession  of 
these  securities  hy  Mrs.  Anderson  that  she 
was  merely  acting  as  the  agent  for  Mrs.  Har- 
rison, and  that  she  was  prerented  by  ibe 
fldnclary  relation  which  undoubtedly  olsted 
from  acquiring;  by  means  ct  such  possession 
or  right  to  handle  the  securities,  any  adrerse 
title.  It  shows  that  Mrs.  Anderscm  had  not 
the  possession  of  these  bonds  exc^  as  repre* 
senting  Mrs.  Harrison. 

"Fourth.  Tbe  defendant  raised  the  question 
of  the  Jurisdiction  of  tbls  court,  claiming  that 
Mrs.  Harrison,  as  executrix,  was  accountabie 
only  In  the  fwphans'  court  Her  counsel  re- 
ferred to  several  oises  In  support  of  this  proj>- 
osltion;  but  as  the  case  was  beard  and  ar- 
gued upon  Its  mmlts,  the  master  prefov  to 
decide  It  In  the  same  manner.  Tbe  defend- 
ant also  argued  the  similar  proposition  that 
the  account  of  Mrs.  Harrison,  bdng  a  final 
account  and  having  been  adjudicated  and 
confirmed  as  sucb,  was  conclusive.  In  sup- 
port of  this  were  cited  Welting  r.  Nlssley,  6 
Pa.  St  143,  and  Estate  of  Helfensteln,  185 
Pa.  St  SCO,  20  AU.  151.  These  cases  aK>ear 
to  tbe  master  to  sustain  the  defendant's  posi- 
tion. The  account  purported  to  be  a  final  ac- 
count, and  the  adjudication  thereof  la  a  final 
decree.  There  were  no  ext^pliais  and  no 
appeaL  It  is  now  too  late  for  a  bill  of  re* 
rlew  la  tbe  orphans'  court  under  tbe  act 
October  13.  1840  (Brlghtly's  Purd.  Dig.  447), 
and  tbe  decree  Is  ccmclu^re.  ^e  account  \b 
regular  on  its  face,  is  upon  a  sabJec^matter 
orer  which  the  court  bad  Jurisdiction,  and  If 
this  executrix,  who  has  settled  bar  account, 
bad  the  same  adjudicated  and  confirmed,  and 
paid  orer  the  balance  ascertained  to  be  due, 
Is  to  be  compelled,  af  to:  the  lapse  of  years,  to 
state  a  new  account  as  a  defendant  In  a  bill 
In  equity,  no  executor  or  administrator  can 
consider  himself  finally  rellered  from  respon- 
sibility. The  master,  bowerer,  baring  fully 
considered  the  case  up<Hi  its  merits,  does  not 
think  It  necessary  to  pass  upon  this  question, 
as  the  parties  desired  a  decision  upon  the 
merits, 

"Tbe  parties  to  the  case  agreed  that  the 
Bteaographer's  charges  should  be  taxed  as 
part  of  the  costs,  and  It  was  subsequently 
agreed  that  the  amount  should  be  $250,  of 
which  each  party  has  adranced  one-half. 
The  master,  upon  tbe  inclusion  of  tbe  tes- 
timony and  argument  requested  the  coun- 
sel for  ttie  parties  to  agree  upmi  the  amount 
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of  his  fee  as  examiner  and  master  In  ttie  cause. 
They  reported  to  him  that  they  were  unable  to 
agree  uptm  the  amount  ftnd  the  master  Is 
therefme  obliged  to  fix  a  sum  whldi  should 
be  proper  under  all  the  circumstances.  The 
examiner  and  master  began  to  hoiA  his  meet- 
ings on  March  27.  1883.  and  held  over  thirty 
meetings.  The  testimony  was  taken  steno- 
Rniphlcally,  and  the  typewritten  notes  number 
some  600  pages.  Five  meetings  were  held  Cor 
argument,  which  was  concluded  Uay  22,  VS&i. 
In  view  of  the  large  amount  of  testimony,  the 
Importance  <>f  the  questions  luTolved  In  the 
case,  and  the  labor  and  attention  bestowed  by 
the  master  upon  It,  be  considers  Qiat  a  fee  of 
fifteen  hundred  dollars  Is  a  proper  one  nnder 
all  the  drcumstances,  and  he  fixes  that 
amount. 

"Upon  the  question  ot  flie  liability  for  costs 
the  master  sees  no  reason  toe  departing  from 
the  usual  rule  that  they  shall  be  Imposed  upon 
the  unsuccessful  party  to  the  litigation.  The 
defendant.  In  the  opinion  of  the  master,  has 
not  acted  wftii  any  fraudulent  Intent,  and  has 
been  subjected  to  the  expense  and  annoyance 
of  defending  a  claim  devoid  of  merit  The 
mast^  thinks  that  the  costs  of  the  suit  should 
be  paid  by  the  party  responsible  for  It. 

"The  master  respectfully  recommends  the 
court  to  enter  the  f (blowing  decree:  Decree: 

'And  now,  thla  ——  day  of  ,  lt»4,  the 

report  of  John  C.  Grady,  Esq.,  examiner  and 
master,  coming  Oh  to  be  heard,  the  same  is 
approved,  and  the  bill  filed  In  this  case  by 
Vltdet  A.  I.  Huston  against  Fhllippa  Hanlson, 
the  Pennsylvania  Company  for  Insurances  on 
Lives  and  Granting  Annuities,  PhUlppa  Har- 
rison, executrix  of  the  estate  of  Teresa  L.  0. 
Anderson,  Clara  A.  Stoops,  and  the  Fidelity 
Insurance,  Trust  and  Saf^Deposlt  Company, 
Is  hereby  dismissed,  and  It  is  ordered  tiiat  the 
complainant  Vlt^t  A.  L  Huston,  pay  the 
costs.* 

"All  of  which  is  respectfully  submitted. 
••July  21, 1894." 

Following,  among  others,  are  tlie  complaln- 
ont's  assignments  of  error,  viz.: 

"f1)  The  court  below  erred  in  dismissing  the 
tblrty-flrst  reception  to  tiie  master's  report  to 
wit:  "The  master  erred  in  finding  that  '*the 
coinplnltiant  was  not  able  to  show  that  Mrs. 
Andprson  was  In  fhct  possessed  of  the  se- 
curities in  dispute,  or  indeed  of  any  property 
other  than  that  accounted  for  by  her  execu- 
trix." •  •  •  •  (8)  The  court  below  erred  In 
dismissing  the  thlrty-tUrd  exception  to  the 
manter's  report,  to  wit:  The  master  erred  to 
his  findings  In  relatlcm  to  Exhibit  No.  1.  dated 
June  6,  1S82.  which  was  the  appointment  of 
the  Pennsylvania  Company,  eto.,  by  Mn.  An- 
donion  as  her  agent  to  collect  the  income  from 
her  secRrities,  as  follows:  "After  careful  con- 
sideration of  the  testimony,  the  master  Is 
clearly  of  <^lnlon  that,  in  making  this  arrange- 
ment with  Mr.  Mason.  Mrs.  Anderson  was  not 
acting  for  hersdf  alone,  but  tot  Mrs.  Harri- 
son and  the  whole  family,  hi  preparation  for 
a  sojourn  abroad.   The  paper  was  drawn  by 


Mr.  Mason  from  a  mere  mnnonuidnm  fm-niwL- 
ed  him  of  the  securities,  and  Mr.  Mason's  cwn 
tmi»«S8fon  was  that  Mrs.  Andoson  was  aifi':: 
for  Mrs.  Harrison."  *  (4)  The  cotirt  bdow  t-rr- 
ed  In  dismissing  the  ttalrty-fburtii  exceptton  t-> 
Oa  master's  report  to  wit:  *The  mastw  err^l 
in  not  finding  as  facts  OM.  Mrs.  Andwsoa  bad 
the  use,  control,  uid  possesshm  of  an  ilv 
bonds  in  dispute^  and  that  the  pnrcfaaiie  of  a 
portion  of  than  by  her  was  estatdiafaed  by 
the  proofs;  and  that  there  was  no  evldeav-e  of 
titie  to  any  of  them  In  Mrs.  Harrison.'  •  •  • 
(0)  The  court  below  erred  In  dismissing  thp 
thirty-ninth  exception  to  the  master's  reporr. 
to  wit:  The  mastw  erred  in  boKUiie.  as  a 
condusion  of  law,  that  the  oomplatnant's 
proofs  did  not  overcome  the  effect  of  the  ao- 
swer  of  respondent*  ** 

Jolin  Walker  Shortledge  (Thomas  R.  l-:i.-«xli. 
of  counsel),  for  appellant  John  Marsball  Ge?: 
(John  O.  Johnson,  of  connad).  (or  mwielleeA. 

PER  CtTRIAM.  An  examinatlMi  of  tibe 
mastor's  report  In  this  case,  and  a  carefDl 
reading  of  the  testimony  in  connection  tli^'^ 
with,  convinces  us  beyond  question  that  tb» 
findings  of  tact  contained  in  tiie  report  an 
fully  sintataed  hy  the  evld^ce.  The  p:a!n- 
tiff's  case  Is  entirely  devoid  of  merit  and  we 
affirm  the  decree  of  the  learned  coort  below, 
upcm  tiie  conclusions  and  findings  of  tbe  mis- 
ter, and  upon  flie  reasoning  contained  In 
report;  the  costs  of  Uila  appeal  and  all  otli  -r 
costs  to  be  paid  by  tbe  appellant  ' 


McCONAOHY  v.  PBMBBRTON  et  aL 
(Supreme  Court  of  P^unByWania.   Mar  13. 
1895.) 

COVSMAKT  TO  BuiLD  OK  LaSD— BRUCH— MbaSL'BI 
or  DaMAORS— DSPKNDBIiT  COVBKASETS 

—Expert  Eviobncb. 

1.  Defendants  conveyed  certain  lots  of  an  ad- 
dition owned  by  them  to  plaintiff,  in  exchanf;?  for 
other  pn^wrty,  and  in  consideration  of  his  core- 
naat  to  build  on  tbe  Jots.  UeU  that,  in  detennio- 
iug  the  damages  resulting  from  plaintiff's  failure 
to  build,  it  was  proiwr  to  reject  eviilenc-e  lh.it  lh# 
property  taken  bv  defendants  in  exchaiiE"  wa«  iwt 
worth  the  amount  at  which  all  the  parties  vala«l 
it  when  the  trade  was  made. 

2.  In  determining  tiie  damages  rt<sultiu;:  fp^m 
ft  grantee's  breach  of  ooTenniit  to  build  on  ihe 
land,  though  tbe  testimony  of  experts  was  admis- 
sible generally  as  to  imnruvemeot  to  «  neigbbor- 
hood  oy  the  building  of  houses,  it  was  printer:; 
excluded  as  to  what  damages  the  grantor 
talned  in  tbe  pnrtimlar  tmf^  under  ronsidemti^r. 

3.  'nie  failure  of  a  grantor  to  perform  a 
covenant  to  put  in  pavemeota  oo  the  streets  ai- 
joiniiig  the  lots  conveyed  excused  the  graat»e 
from  compliance  with  his  corennnt  to  build  on 
lots  within  a  specified  time. 

4.  Where  defendants  conveyed  lots  in  an  a.^- 
dition  owned  by  them  to  plaintiff,  nnil  itliiiiiti-y 
failed  to  perform  his  covenant  to  build  honsj'^ 
the  lots,  tne  smount  required  to  carry  on  def-:r- 
anf  8  building  operations  on  the  remainder  of  tb^" 
lots  cannot  be  recovered  as  damages  for  ^alnt:fl'« 
breach,  on  the  theory  that  when  me  coven.iiit  w.i^ 
made  the  parties  had  in  contemplation  the  >>■  rr  - 
fits  to  accrue  to  the  remainder  of  defea-lsnt's 
lota  by  the  buUdii^  of  booBes  on  tfaoiH>  •  • 
plaintiff,  and,  that  on  account  of  plaiDtiflTs  hre^. ... 
defendants  were  unable  to  sell  tne  hooaes  en^i^. 

Digitized  by  Google 


Pa.) 


MoCONAQHY  «. 


I.  PEMBEKTON. 


997 


by  tbem  od  tbdr  loti  wbHe  rdTtng  upon  vltAnr 
titf's  coveDaat. 

Appeal  from  court  of  common  plcfts,  Fhll- 
adelphla  county. 

Asstimpsit  by  John  McConagby  against 
CliCfoi^  Pemberton,  Jr.,  and  others.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Atlirmed. 

The  referee's  report  Is  as  follows,  tIz.: 
"The  referee  appointed  by  the  parties  by 
a):i-i>oment  of  reference  of  April  10,  1892. 
duly  tiled,  and  copy  of  which  Is  attached 
to  this  report,  respectfully  reports  that  the 
tli-«t  meeting  In  this  case  was  held  before 
Uiin  on  May  13,  18!12,  at  which  he  was  at- 
tMided  by  Francis  A.  Lewis,  Esq.,  and  Lu- 
cius S.  Landretb,  Esq.,  ttx  the  plaintiff,  and 
by  KHas  P.  Smitliers,  Esq.,  for  the  defend- 
aut'<:  that  from  the  time  ot  the  first  meet- 
ioK  until  May  9.  1893.  whflD  the  argument 
of  tlie  case  was  finally  disposed  of,  numer- 
ous meetings  have  been  held,  and  ft  large 
ninnunt  of  testimony  has  been  taken. 

"The  controversy  In  this  cose  arose  out 
of  a  sale  or  exchange  of  real  estate  between 
tlte  plaintiff  and  the  d^endants'  firm.  The 
Affreouient  In  reference  to  this  was  reduced 
to  writing,  and  this  memorandum  of  agiee- 
iiiciit  in  writing  was  dated  the  4th  day  of 
Au^'ust.  1890.  Amongst  other  things.  It  set 
forth  tliat  the  street  pavement  was  to  be 
put  in  by  the  parties  of  the  first  part  on 
front  and  rear  and  side  streets,  and  also 
nu  agreement  on  behalf  of  Jolm  McConagby 
that  houses  were  to  be  built  on  Clifford 
street  by  the  party  of  the  second  part  with- 
in one  year.  Some  of  the  street  Improve- 
ments, such  as  water  pipes  and  sewers,  were 
]im  in  by  Pemberton  &  Co.;  but  the  paving 
bills,  which  was  the  most  expensive  part 
of  the  street  improvements,  were  not  paid 
by  Pemberton  &  Co.  A  Hen  was  filed  against 
the  property  which  bad  been  acquUred  by 
Mr.  McConagby,  and  he  was  obliged  to  pay 
the  bills.  For  tbe  amount  of  these  bills  he 
liniii;;bt  suit  against  Pemberton  &  Co.,  and 
filed  a  stntement.  In  which  he  alleged  as 
follows:  'Plaintiff  sues  the  defendants  to 
rooorer  money  paid  out  and  expended  to 
their  use  under  the  following  clrcumstanceB: 
Plaintiff  bought  from  the  defendants  In  the 
autumn  of  1890  twenty-four  lots  of  ground 
on  the  south  side  of  Clifford  street.  In  tbe 
Twenty-Ninth  ward  of  the  city  of  Philadel- 
phia. l)etween  Thirty-First  and  Thirty-Sec- 
iiiu)  streets,  havIuK  a  frontage  of  three  hun- 
dred and  ninety-five  feet  on  Clifford  street, 
and  extending  in  depth  ninety  feet  to  Hol- 
Itngsworth  street;  the  defendants  agreeing 
to  pay  for  the  sewer,  gas,  water,  curb,  and 
su'eet  pavement  on  all  the  aforementioned 
streets.  Subsequently  the  said  Clifford  street 
was  pared  and  curbed  In  front  of  the  said 
lots,  and  the  defendants  refused  and  neglect- 
ed to  pay  Cor  the  said  curbing  and  paving 
nn  agreed,  whereupon  Hens  were  filed  against 
the  said  lots  for  tbe  money  due  for  the  said 
curbing  and  paving,  and  tbe  plahntlff  was 


thus  compelled  to  pay  for  the  same,  and 
did  so  pay.  He  now  claims  to  recover  from 
the  defendants  the  sum  of  $4.3Trj.9S,  being 
the  amount  paid  by  him  for  said  paving  and 
curbing,  together  with  Interest  from  Febru- 
ary 25,  1892.  Plaintiff  avers  that  be  has 
never  been  paid  this  sum.  or  any  part  of 
it,  and  that  it  is  all  Justly  due  and  payable.' 
To  this  the  defendants  pleaded,  and  gave 
notice  of  special  matter,  as  follows: 

"  'And  now,  3ilarch  31st,  1802.  defendants, 
by  Ellas  P.  Smithers,  their  attorney,  plead 
non  assumpsit,  set-off. 

"  'Notice  of  special  matter.  To  Messrs. 
Lewis  and  Landretb,  Attorneys  for  Plaintiff 
—Sirs:  Please  take  notice  that,  under  the 
plea  filed  in  the  above  case,  the  defendants 
will  offer  to  prove,  as  special  matter:  That 
the  defendants,  being  the  owners  of  about 
twenty-four  acres  of  land  In  the  Twenty- 
Ninth  and  Thirty-Second  wards  of  tbe  city 
of  Philadelphia,  and  being  desirous  of  Im- 
proving the  same  by  the  erection  of  houses 
tbereon,  and  thereby  Increasing  its  value, 
at  the  time  mentioned  In  tbe  statement,  in 
consideration  and  upon  the  express  condition 
that  the  plaintiff,  for  the  purpose  of  aiding 
them  in  improving  their  said  ground  as 
aforesaid,  should  and  would,  within  one 
year  from  the  date  of  said  sale,  erect  on 
each  of  ttie  said  twenty-four  lots  to  be  sold 
to  him  a  sut»tantlal  three-story  brick  dwell- 
ing house,  did  sell  to  plaintiff  part  of  said 
twenty-four  acres,  to  wit,  Uie  said  twenty- 
four  lots  mentioned  in  the  statement,  at  a 
fair  price,  and  clear  of  all  Incumbrances  then 
existing,  and  did  agree  to  take  In  imyment 
therefor  tMrty-two  houses  and  lots  on  Fed- 
eral, South  Twenty-Sixth.  Ellsworth,  and 
Alter  streets,  In  the  Twenty-Sixth  ward  of 
the  city  of  Pblladelpbla.  at  a  price  aliove 
their  cash  value,  and  subject  to  incumitrnn- 
ces  amounting  to  ¥20,400;  and  for  the  con- 
sideiatlou  and  upon  the  express  condition 
aforesaid,  to  wit,  that  the  plaintiff  would, 
within  one  year  from  the  time  of  said  sale, 
erect  on  each  of  said  tots  so  sold  to  him  a  sub- 
stantial three-story  brick  dwelling  house,  for 
the  purpose  of  aiding  defendants  in  develop- 
ing their  said  land,  the  defendants,  as  one  of 
the  terms  of  said  sale,  did  agree  tliat  they 
would  pay  for  the  sewer,  gas,  water,  curb, 
and  street  pavement,  when  the  same  should 
be  done  on  the  streets  on  which  the  lots  861d 
to  plaintiff  fronted.  That  tbe  said  plainUff 
did  not  within  one  year  from  the  date  of 
said  agreement,  and  hath  not  since,  erected 
a  substantial  three-story  brick  dwelling  house, 
or  any  other  building,  on  said  twenty-foui* 
lots,  or  on  either  or  any  of  them,  and  hath 
not  otherwise  Improved  the  same,  and  that 
tbe  said  defradanta  have  expended  large 
sums  of  money  In  improving  their  remaining 
part  of  their  said  twenty-four  acres  on  the 
faith  of  said  agreement  with  plaintiff,  and 
did  pay  for  certain  of  said  street  Improve- 
ments, which  were  done  within  one  year 
from  tho  date  of  said  agreement,  divers  sums 
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of  money,  amouotlns  to  1797.27,  for  water 
phte  and  sewera.  That  by  reaaon  of  the  fail- 
ure of  satd  plaintiff  as  aforesaid  to  keep 
and  pa*fonn  the  said  condition  and  stipu- 
lations of  said  agreement  of  sale  which  were 
to  be  kept  and  performed  by  him,  defend- 
ants bare  suffered  damages  as  follows,  to 
wit:  In  the  sum  of  $797.27  paid  for  watra* 
pipe  and  sewer  In  front  of  said  property  so 
bold  to  plaintiff;  In  the  sum  of  $4,300  paid 
by  them  to  carry  the  remaining  property, 
which  they  were  uuabte  to  sell  by  reason 
of  plaintiff  not  having  kept  his  agreement 
as  aforesaid;  In  the  sum  of  $3,000  for  In- 
jury to  market  value  of  their  remaining 
property  caused  by  plaintiff's  not  tiaviug 
built  on  the  lots  sold  him  as  aforesaid;  and 
in  the  sum  of  |5,7G0  in  the  excessive  value 
paid  for  said  prop«^  conveyed  to  them  by 
plaintiff  as  an  inducement  to  said  agree- 
ment with  plaintiff;  making  total  damages 
suffered  by  defendants  by  the  failure  of 
plaintiff  to  perform  his  part  of  said  agree- 
ment the  sum  of  $13,847.27,  which  sum  de- 
fendants Intend  to  defalk  against  the  plain- 
UITb  demand  In  the  suit.  - 

Total  amount  of  damasei  to  defend- 
ants   $13,847  27 

Amount  sued  for  hj  plaintiff   4.375  98 

Amount  doe  defendants  $  9,471  29 

"  'Said  defendants  will  demand,  upon  the 
trial  of  said  cause,  a  verdict  and  a  certificate 
against  the  plaintiff  for  said  sum,  as  justly 
and  legally  due  the  said  defendants,  accord- 
ing to  the  statute  in  sacta  case  made  and 
provided. 

"  'Very  respectfully,  yours,  [Signed]  Bllas 
P.  Smlthers,  Attorney  for  Defendant.' 

"Issue  was  joined,  and  the  cose  was  re- 
ferred to  Charles  B.  McMlcbael,  by  agree- 
ment of  the  parties.  The  plaintiff,  who  was 
first  called  to  the  stand,  testified  that  he 
bought  from  the  defmdants,  In  the  autumn 
of  1890,  twenty-four  lots  of  ground  on  Clif- 
ford street,  in  pnrsnance  of  an  agreement, 
and  this  agreement  was  In  writing,  and  was 
offered  In  evidence,  and  a  coi^  of  It  Is  aur 
nexed  to  this  report,  marked  *0.  B.  M.,  Ex- 
hibit No.  1,  May  13,  1892.'  Be  further  tes- 
tified that  street  Improvemmta  were,  at  the 
time  he  testified,  mad^  but  that  the  defend- 
ants had  not  paid  for  them;  proceedings 
had  been  Instituted  against  him,  and  a  lien 
entered  by  the  parties  who  made  the  Im- 
provements; and  that  be  sabsequently  paid 
the  amount,  and  took  a  receipt  for  the  same, 
which  receipt  was  offered  in  evidence  and 
marked  'Exhibit  C.  B.  M.,  No.  2,  Hay  18, 
1802,'  the  amount  paid  being  $4,375.9&  Mr. 
Ijandreth.  on  behalf  of  the  plaintiff,  also 
put  In  evidence  a  deed  of  Clifford  Pember^ 
ton,  Jr.,  et  at.  to  John  McGonaghy,  for  twen- 
ty-four lots  of  ground,  Twenty-Ninth  ward, 
Philadelphia,  dated  September  20,  1890,  and 
recorded  In  Deed  Book  G.  0.  P.,  No.  682,  p. 
252,  marked  *a  B.  M.,  Exhibit  No.  S,  May  18, 
1892.*   The  plaintiff  waa  cross-examined  at 


considerable  length,  and  more  parttealarly 
upon  the  point  that  his  attention  bad  t»een 
called,  prior  to  the  agreem«it  In  writing.  t» 
the  covenant  which  was  afterwards  put  into 
the  agreement,  that  houses  should  be  built 
within  one  year;  and  his  attention  was  call- 
ed also  to  a  letter  dated  March  14,  1882.  in- 
ciuli-ing  of  blm  when  he  expected  to  begin 
the  erection  of  the  twenty-four  houses,  and 
stating  that  the  agreement  of  Pemberton  & 
Co.  to  put  in  street  Improvements  depended 
upon  plaintiff's  building  wlOiIn  a  year.  The 
plaintiff  did  not.  however,  recollect  distiuct- 
ly  the  conversations  to  which  his  attenti'-o 
was  called,  nor  did  he  recollect  reireivioc 
the  letter  referred  to.  He  was  also  asked 
why  he  did  not  build  bouses  as  be  agreed  to 
do,  and  he  gave  two  reasmis:  (1)  That  be 
thought  there  were  too  many  houses  ta  the 
neighborhood;  and  (2)  that  as  be  bad  paid 
fully,  in  the  trad^  for  the  street  improve- 
ments, be  was  not  bound  to  build  the  bouses 
until  the  Bti*eet  improvements  were  in.  sod 
that  he  thought  It  Just  that  the  street  \m- 
provements,  as  long  as  he  paid  tor  them, 
ought  to  be  done  first.  He  also  testified 
that  the  building  of  bouses  could  not  go  on 
while  street  improvements  were  belns  made. 
Plaintiff  here  rested  his  case,  and.  In  the 
opinion  of  the  referee,  be  made  out  a  prima 
facie  case,  which  entitled  him  to  be  reim- 
bursed for  the  outlay  upon  street  Improve- 
ments he  had  made.  A  very  large  amount 
of  testimony,  cOTeiinc  a  great  many  page*, 
and  taking  up  a  great  deal  of  time,  wa« 
taken  on  behalf  of  the  defendants,  to  a 
large  amount  of  which  objection  was  made, 
and  exceptions  noted;  and  tbe  ref«>ee  ad- 
mitted most  of  the  testimony  offered,  think- 
ing It  proper  that,  as  his  opinion  and  deci- 
sion was  to  be  reviewed  by  the  cowl,  testi- 
mony, about  which  there  might  be  grave 
doubt  as  to  the  propriety  of  Its  admissloD. 
should  be  taken,  subject  to  such  objectioa 
and  exception,  tliat  bis  «nor>  mtffht  be  cor 
rected  by  the  appellate  conrL  There  werr 
two  lines  of  testimony,  however,  upon  wliit.-]i 
the  referee  decided  adversdy  to  the  defend- 
ants* right  to  take  the  testimony:  Eint.  Tbe 
defendants  offered  to  show  that  tbe  proper 
ties  which  Mr.  McGonaghy  bad  exchanged 
for  tbe  unimproved  Iota  of  Messrs  Pcmlier- 
ton  &  Co.  under  the  agreonent  of  August  4. 
1800,  were  not  worth  the  values  pilaced  upon 
them  by  McConaghy,  and  a  large  amount  of 
tbe  claim  of  set-off  was  based  upon  the 
theory  that  the  defendants  had  a  r^ht  t^ 
show  that  tbe  properties  whicta  they  liait 
taken  In  barter  or  exchange  for  th^  own 
land  wwe  not  worth  what  th^  thought  ttwr 
were  when  they  took  them.  As  there  was  nt* 
pretense  of  any  fraud  or  imposition  opoa 
the  part  of  the  defendants;  as  ihej  woe. 
according  to  their  own  testimony,  eqierts  is 
the  real-estate  business,  had  been  engaged 
for  a  considerable  period  of  time  In  lai^e 
operations,  were  snl  jqrls,  and  abondautl;- 
oompetent  to  look  after  tb^  own  interesti: 
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and  as  the  agreement,  «o  far  as  the  ex- 
change of  land  for  bouses  was  concerned, 
was  fully  executed  before  any  dispute  arose 
between  tbe  parties;  and  as  no  complaint 
had  ever  been  made  of  any  anfaimesa  in  tbe 
dealings  In  this  r^ard,— the  referee  felt 
bound  to  reject,  when  objection  was  sert- 
ontiy  made  to  It.  all  testimony  tending  to 
show  that  the  properties  traded  by  Bfr.  Mc- 
Oonaghy  for  land  of  Messrs.  Pemberton  & 
Co.  were  worth  less  than  both  parties  seem 
to  have  thought  them  worth  at  tbe  time  of 
the  trade.  Second,  a  large  number  of  ex- 
perts were  called  on  behalf  of  tbe  defend* 
ants,  and  while  the  referee  admitted  their 
tesUmony,  generally,  upon  the  questions  of 
Improvement  to  a  nelghbortiood  by  the  build- 
ing of  houses,  yet  he  excluded  their  opinions 
as  to  the  amount  of  damage  suffered  by  the 
defendants  in  this  particular  case.  Tbe  tes- 
timony of  Mr.  Clifford  Pemberton,  Jr.,  was 
to  the  effect  that  he  was  a  member  of  the 
firm  of  Pembwtott  &  Co.,  and  that  he  had 
made  an  agreement  of  enhange  with  Mr. 
McConaghy  on  the  4th  August,  1880;  that 
Mr.  McConaghy  had  not  complied  with  tbe 
clause  of  that  agreement  that  he  was  to 
build  houses  on  the  lots  within  a  year.  Mr. 
Pemberton  also  testified  at  considerable 
length  aa  to  the  tract  of  ground  which  he 
and  hla  partners  were  Improrlng  and  derel- 
oplng,  and  that,  in  his  Tiew,  the  balance  of 
his  property  was  damaged  by  the  flailnre  of 
Mr.  McConaghy  to  bnlM  houses  within  a 
year;  that,  in  his  opinion,  the  cost  of  carry- 
ing a  c^iain  number  of  houses  should  be 
charged  to  Mr.  McConaghy,  for  hla  failure  to 
bnild  houses  according  to  his  agreement. 
On  page  49  of  the  typewritten  notes  of  testi- 
mony, be  says:  The  cost  of  carrying  prop- 
erty, Including  houses  and  lots  tinsold  on  ac- 
count of  Mr.  McConaghy's  faflure  to  build, 
was  seren  '  houses  at  $400,  making  f 2,800, 
and  twenty-six  lots,  twelve  on  Cllffwd  street, 
and  ftmrteen  on  Thlrty^Pirst  street,  with  In- 
terest, |1,S00;  making  a  total  of  14,300; 
Then,  general  damage  to  the  value  of  the 
balance  of  our  houses  and  lots,  $3,000.'  And 
he  says,  furtho*.  In  explanation,  that  the  de- 
velopment ot  the  property  was  retarded  by 
the  failure  of  McConaghy  to  build,  to  the 
extent  of  that  amount  of  money.  He  also 
testified  that  there  was  anothw  Item  of 
9797.26,  actual  cash  paid  oat  for  street  im- 
prorements,  which  he  thought  should  be  re- 
covered back.  Mr.  Pemberton  was  also 
cross-examined  at  great  length.  Then  Mr. 
Frank  Blauran,  one  of  the  defendants,  was 
examined.  His  attention  was  called  to  the 
clause  in  the  agreement.  'Houses  to  be  buUt 
on  Clifford  street  lots  by  the  party  of  the 
second  part  within  one  year,*  and  he  also 
stated  that  Mr.  McConaghy  had  not  complied 
with  that  atlpalation  In  the  agreement;  that 
be  broke  ground  on  April  14, 1882.  Mr.  Mau- 
ran  testlfled  further  that  McCona^iy's  atten- 
tion was  called,  before  the  agreement  was 
executed,  to  the  stipulation  that  houses  were 


to  be  built  within  one  year,  and  that  after 
the  a»;i'eement  was  executed  his  atteutAn 
was  also  called  to  It  Then  the  testimony 
of  quite  a  number  of  experts  was  taken  as 
to  tbe  effect  of  building  or  not  building 
houses  in  a  neighborhood.  The  plaintiff  was 
beard  in  rebuttal  of  some  of  the  points  tes- 
tified to  by  the  defendants,  and  expert  wit- 
nesses were  called  on  behalf  of  the  plaintiff, 
who  expressed  opinions  differing  from  those 
of  the  experts  for  the  defendants 

"This  la  a  brief  view  of  the  case,  as  pre- 
sented before  the  referee.  Notwithstanding 
the  amount  of  testimony  taken,  tbe  questions 
In  the  cose  narrow  themselves  down  to  two. 
It  is  undoubted  that  the  plaintiff  Is  entitled 
to  recover  the  amount  expended  for  street 
Improvements,  unless  there  was  a  breach  of 
a  covenant  by  tbe  plaintiff,  and  damages 
flowed  from  the  breach  of  tbe  plaintiff's 
covenant  These  damages,  the  defendants 
claim,  exceeded  In  amount  the  value  of  the 
street  Improvements  paid  for  by  the  plaintiff, 
and  tbe  defendants  claim  that  tbey  have  a 
light  to  set  off  these  damages  in  this  case, 
and  to  have  a  certificate  for  an  amount  In 
excess  of  the  plaintiff's  claim  for  nearly 
flO.OOO.  or,  to  spefdE  exacUy,  f9.471.29:  and 
it  seems  equally  clear  to  the  referee  that  the 
plaintiff  nmy  have  been  excused  for  his 
breach  of  covenant  by  the  breach  on  the 
part  of  the  dtfendants  of  a  mutual  and  de- 
pendent covenant  Let  ns  examine  the  con- 
tention of  the  defendants.  The  agreement 
between  the  parties  was  executed  by  mutual 
conveyances.  The  lots  owned  by  Messrs. 
Pemberton  &  Co.  were  conveyed  to  McCon- 
aghy, subject  to  certain  building  restric- 
tions, which  do  not  appear  In  the  agreement 
of  sale,  and  which  do  not  affect  that  agree- 
ment And  McConaghy  conveyed  the  real 
estate  he  had  agreed  to  convey,  snbject  to 
certain  liens,  which  were  known  to  Pember- 
ton &  Oo;  The  putting  In,  by  the  parties 
of  the  flnt  part,  of  the  street  ImprovCTaents, 
which  it  was  known  to  the  parties  would 
amount  to  a  considerable  sum,  was  part  of 
the  consideration  moving  from  Pemberton  ft 
Co.  to  McConaghy  to  Induce  the  trade  or  bar- 
tor  of  houses  for  their  land;  and  the  build- 
ing of  housM  within  one  year  by  McConaghy 
on  the  <31ffoTd  street  lote  seems  to  hare  been 
also  part  of  theconrtderation  moving  to  Pem- 
berton ft  Co.  from  McConaghy  for  the  ex- 
change  by  Pemb«rton  ft  Co.  of  land  for  the 
houses  of  McConaghy.  And,  to  a  certain 
extent,  they  wwe  mutual  and  dependent  cov- 
manta  McConaghy,  the  plaintiff,  did  not 
dray  that  there  waa  a  specific  covenant  on 
his  part  to  build  houses  within  one  year, 
and  that  that  covenant  had  been  broken;  but 
he  alleged,  as  an  ncuse.  that  tbe  street  im- 
proT^ents— that  is,  the  street  paving— were 
not  completed  until  about  September,  1881, 
and  that  he  was  therefore  excused  for  non- 
compliance with  bis  covenant  to  build  honsea 
within  a  year,  for,  as  he  had  paid,  by  way  of 
exchange  or  barter  of  houses,  for  all  tbe 

Digitized  by  Google 


1000 


ATLANTIC  R&POUTUU,  Vol.  3L 


street  ImproTements,  be  was  entitled  to  wait 
ulltll  they  were  completed  before  he  began 
to  built]  the  houses.  This  seema  to  the  ref- 
eree a  rpasonnble  view  to  take  of  this  mat- 
ter, and  that  Messrs.  Peml>ei'ton  &  Co.  can- 
not take  advantage  of  the  failure  of  Mc- 
Goiiaghy  to  biilld  houses  withiu  one  year, 
while  they  themselves  were  behindhand  or 
in  fault  in  regai-d  to  the  street  Improrements. 
It  may  be  that  this  was  a  matter  not  entirely 
within  their  own  control,  but  it  certainly 
was  a  matter  of  great  importanoe  to  McCon- 
agliy  that  the  street  Impi-ovemeuts  should 
either  have  been  put  iu,  or  have  been  in  a 
fair  way  to  be  finished,  by  the  time  bis 
houses  were  finished;  otherwise  he  might 
have  houses  on  his  hamls  which  he  could 
not  sell  or  rent,  property  without  any  pave- 
ment or  roadway  not  being  desirable.  Tbe 
opinion  of  the  referee  Is,  therefore,  that  these 
two  conditions  or  covenants  were  mutual 
and  dependent  one  upon  the  other,  but  that 
the  plaintiff,  McConagby,  is  excused  for  his 
nonperformance  of  his  covenant  to  build 
houses  within  one  year  by  the  failure  of 
Messrs.  Pemberton  &  Co.  to  put  In  the  street 
Improrements.  After  tbe  street  Improve- 
ments were  finished,  although  they  were  not 
paid  for  as  agreed  by  the  defendants,  Messrs. 
Ponilwrton  &  Co.,  McConagby  went  on  with 
reasonable  promptness  to  build  houses,  and 
houses  have  been  built  by  bim  upon  the  lots 
in  question.  The  referee  is  of  tbe  opinion, 
and  so  reports,  therefore,  that  In  tbe  view  of 
tlie  case  that  the  coveiiftnt  on  the  part  of 
Pemberton  &  Co.  that  tbe  sewer,  gas,  water, 
curb,  and  street  pavements  would  be  put 
lu  by  them  on  front  and  rear  and  side  streets, 
and  tbe  covenant  on  the  part  of  McConaghy 
that  houses  were  to  be  built  on  Clifford  street 
lots  by  McConaghy  within  one  year,  were 
mutually  dependent  upon  each  other,  Mc- 
Conaghy was  excused  for  noncompliance 
with  his  agreement  to.  build  houses  in  the 
time  specified,  because  Pemberton  &  Co.  had 
failed  to  carry  out  their  agreement  to  put  In 
street  improvements  within  that  time.  And 
tlie  decision  of  the  referee  is  tiiat  the  plea 
of  tlie  defendants  Is  not  sustained,  and  he 
tlierefore  gives  Judgment  for  the  plaintiff. 

"There  Is  another  view  of  the  case,  bow- 
ever,  and  one  on  which  the  greatest  reliance 
was  placed  by  the  counsel  for  the  plaintiff; 
tliat  is.  that  regarding  the  covenant  to  build 
houses  within  one  year  by  McConaghy  as  a 
binding  covenant  on  him,  and  admitting 
that  tliere  had  been  a  breach  of  that  cove- 
nant, and  tliat  damages  might  be  recovered 
for  that  breach  if  any  actual  damages  were 
proved,  no  sufficient  testimony  bad  been 
brought  before  the  referee,  from  which  he 
could  find  that  tbe  defendants,  Pemberton 
&  Co.,  had  suffered  any  loss  from  the  fail- 
ure of  McConaghy  to  build  houses  within 
one  year.  However  reluctant  the  referee 
might  be  to  decide  the  case  upon  such  a 
tlieory,  if  the  equity  were  on  tbe  side  of  tbe 
ilefendauta,  yet  on  a  careful  examination  of 


the  agreement  Itself,  and  of  tbe  teadmon; 
given  on  behalf  of  the  defendant*,  and  of 
the  rules  of  law  and  adjudicated  casea;  be  is 
of  opinion  that  no  damages  have  been  pnoretl 
to  have  flowed  from  the  breach  of  tUa  cove- 
nant, except  those  speculative  and  remote 
In  their  character.  The  ctmtentioii  o€ 
Messrs.  Peml>erton  &  Co.  Is  that  booses 
were  to  have  been  built  and  finistaed  on  all 
the  lots  within  one  year,  or  at  least  this  is 
the  result  of  the  propositions  advanced  try 
their  learned  counsel  tor  them;  for  it  vi-^ 
contended  that  If  houses  had  been  bnfit  <<:. 
these  lota  tbe  neighbiH'bood  would  hare  been 
improved,  and  Messrs.  Pemberton  £  Co. 
\  would  have  been  enabled  to  sell  their  other 
bouses  at  good  prices,  tmt,  as  the  lots  re- 
mained vacant,  they  could  not  sell  tbe  bouan 
at  any  price.  But  this  view  requires  us 
read  into  the  covenant  words  whlcli  are  not 
there.  Certainly,  Mr.  McConaghy  would 
have  complied  with  tbe  letter  and  spirit  of 
his  agreement  If  he  bad  commenced  the 
building  of  two  or  three  houses.  He  bad  not 
agreed  to  build  all  the  bouses  within  one 
year.  The  simple  agreement  waa  that 
bouses  were  to  be  built  within  one  year.  And 
even  the  opinions  of  the  experts  bare  faanUy 
gone  so  far  as  to  contend  that  tbe  erectloB 
I  of  two  or  three  houses  would  have  affected 
I  the  sale  of  a  number  of  other  houses  In  the 
I  neighborhood  in  a  dull  and  off  year  for  build- 
ing opwatlons.  as  thia  year  waa  testified 
to  have  been.  Not  does  the  referee  think, 
with  all  respect  to  the  opinions  of  the  de- 
fendants themselves,  and  all  the  experts 
who  have  been  called,  that  any  damages 
have  been  satisfactorily  proved  to  have  re- 
sulted from  the  failure  on  the  part  of  Mc- 
Conaghy to  build  houses  within  one  year. 
Tbe  plaintiff  requested  the  referee  to  role 
that  tbe  defendanta  bad  made  ont  no  lesal 
and  valid  defense,  and  that  Judgment  must 
therefore  be  entered  for  the  plaintiff  for 
the  full  amount  claimed.  And  this  pohit  on 
behalf  of  the  plaintiff  la  sustained. 

"Both  the  plaintiff  and  defendant  sub- 
mitted briefs  of  authorities  to  the  referee, 
and  the  cases  have  been  examined  by  the 
referee;  but  he  is  of  <H>lnlon  tliat  the  de- 
cision of  the  present  cause  must  depend 
more  upon  the  construction  of  tbe  agreement 
which  was  in  evidence  before  him,  and  tbe 
facts  proven  before  him,  than  upon  the  cita- 
tion from  cases  where  the  exact  pcrfnt  has 
not  arisen.  A  few  of  the  cases  directly  in 
point,  and  referred  to  by  counsel,  are.  how- 
ever, respectfully  called  to  the  attration  of 
the  court  as  having  guided  the  referee  la 
reaching  his  decision.  They  are  Byrne  v. 
Stewart  (Pa.  Sup.)  17  Atl.  19,  where  it  wak 
held  that  'an  overestimate  by  a  vendor  of 
the  value  of  an  article  which  be  sells  does 
not  create  a  cause  of  action  against  him. 
Dor  Is  it  a  defense  to  a  suit  for  the  price 
agreed  to  be  paid';  the  view  of  the  supreme 
court  in  that  case  being  that,  whoe  the 
vendee  has  an  equal  opportunity  with  the 
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vendor  to  loofc  Into  the  matter  and  form  an 
opinion  as  to  tbe  value,  evidence  should  not 
be  admitted  as  to  what  the  actual  value 
xv&B.  although,  It  there  were  any  facts  with- 
in the  knowledge  of  the  vendor  which  have 
been  concealed,  the  rule  Is  varied.  Repre- 
sentiitioDs  made  by  tbe  vendor  to  the  ven- 
dee whicb  were  false,  and  which  induced 
him  to  buy  tbe  pn^terty,  would  be  a  partial 
defense  to  an  action  for  the  value  of  the 
property,  and  might  be  evidence  as  to  tbe 
value.  Upon  the  point  that  speculative  dam 
ages  cannot  be  recovered  or  set  off,  Banlc 
V.  ^IcKee.  2  Pa.  St.  318;  Sitgreavea  v.  Grif- 
fith. 2  Wkly.  Notes  Cas.  705;  Sloan  v.  Cham- 
berlain, 7  Wkly.  Notes  Cas.  536;  Van  Kleeck 
V.  PtckerlDg,  11  Wkly.  Notes  Cas.  23S,— were 
■cited  and  relied  on.  Upon  the  point  that  the 
defendants  are  bound  to  show  actual  ab- 
solute iMs,  occasioned  by  the  failure  to 
build  within  a  time  certain,  1  Sedg.  Dam. 
24o.  240;  Kxpress  Co.  v.  Egbert.  S6  Pa.  St. 
8U0;  Fleming  v.  Beck,  48  Pa.  St.  309;  Grif- 
fin V.  Colver,  16  N.  Y.  488,-~wei-e  relied  on. 
Upon  the  points  that  damages  must  not  be 
speculative,  that  profits  are  only  recovera- 
ble when  they  are  reduced  to  a  certainty, 
am)  that  tbe  opinions  of  witnesses,  whether 
«>xpert  or  not,  are  not  to  be  received  as  to 
the  amount  of  damages,  tbe  rollowing  cases 
were  cited:  Imperial  Coal  Co.  v.  Port  Royal 
Coal  Co.,  138  Pa.  St.  45,  20  Atl.  037;  Duf- 
field  V.  Rosenzwelg,  144  Pa.  St.  520,  537,  23 
JLtl.  4;  Id.,  24  Atl.  703;  Bank  v.  McKee.  2 
Pa.  St.  318;  Mitchell  v.  Allison,  20  Ind.  43; 
Bissell  V.  Wert,  35  Ind.  53;  Schermerhoru  v. 
Tyler,  11  Hun,  531;  Cooke  v.  Brocltaway.  21 
Barb.  331;  Wilcox  v.  Leake,  11  La.  Ann. 
178;  City  of  Logansport  v.  McMillen,  49  Ind. 
4'J:i;  Van  Deusen  v.  Young,  29  N.  Y.  9;  Rob- 
iuson  V.  Kinne,  1  Thomp.  &  C.  60;  McGean 
V.  Railroad  Co.,  117  N.  Y.  219,  22  N.  E.  957; 
Avery  v.  Railroad  Co..  121  N.  Y,  31,  24  N. 
K.  20;  Atkins  v.  Railway  Co.  (Sup.)  10  N.  Y. 
Supi).  432;  Gilbert  v.  Cherry,  57  Ga.  128; 
Kailroad  Co.  v.  Vamer.  19  Ala.  185;  Norman 
V.  Wells,  17  Wend.  137;  Lincoln  v.  Railroad 
Co.,  23  Wend.  425;  Brown  v.  Railroad  Co., 
12  R.  I.  238.  The  defendants'  counsel  cited 
iu  support  of  a  proposition  that,  as  the  par- 
ties had  In  contemplation  at  the  time  the 
Agreement  was  made  the  benefits  to  accrae 
to  tlie  defendants  by  the  building  of  tbe 
bouses  by  the  plaintiff  within  a  certain 
time,  the  damages  arising  from  tlie  breach 
-were  not  too  remote:  G  Am.  &  Eng.  Enc. 
l^w,  p.  5;  Fleming  v.  Beck,  48  Pa.  St.  309; 
Coal  Co.  V.  Foster,  59  Pa,  St.  SSo;  Rogei-s 
V.  Benuis,  09  Pa.  St.  432.  In  Fleming  v. 
Becli',  Judge  Agnew,  in  delivering  tbe  opin- 
ion of  the  court,  said,  'There  Is  no  error  In 
the  charge  that  loss  of  profits,  as  conse- 
quential damages,  could  not  be  recovered'; 
and,  after  stating  the  facts  of  the  particu- 
lar case  before  bim,  he  goes  on  as  follows: 
'Mr.  Sedgwick,  in  his  work  on  Damages 
(page  78),  says,  "Both  tbe  English  and 
American  courts  have  generally  adhered  to 


the  denial  of  profits  aa  any  part  of  tbe  dam- 
ages to  be  compensated,  and  that  whether 
In  cases  of  contract  or  tort."  He  further 
saya:  "Independent,  however,  of  all  author- 

j  ity,  I  am  satisfied,  upon  principle,  that  an 
allowance  of  damages  upon  tbe  basis  of  a 

'  calcnlatlon  of  profits  is  tnadmlsslble.  Tbe 
rule  would  be  in  the  highest  degree  unfavor- 
able to  the  interests  of  the  community,"— 
the  reasoning  for  which  he  then  proceeds  to 
give.  The  same  doctrine  is  stated  tu  2  Pars. 
Cent.  458,  450.  I  think  the  rule  In  such 
cases  Is  well  stated  In  the  case  of  Hadlcy  v. 
Baxendale,  9  Exch.  341,  26  Eng.  Law  &  Kq. 
398.  There  Alderson,  B.,  says:  "Now,  we 
think  the  proper  rule  in  such  a  case  as  the 
present  Is  this:  Where  two  parties  have 
made  a  contract,  whicb  one  of  them  has 
broken,  the  damages  which  the  other  party 
ought  to  receive.  In  respect  to  such  breach 
of  contract,  should  be  such  as  may  fairly 
and  reasonably  be  considered,  either  arising 
naturally,  l.  e.  according  to  tbe  usual  course 
of  things,  from  such  breach  of  the  contract 
itself,  or  such  as  may  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of 
both  parties,  at  the  time  they  made  the  con- 

<  tract,  as  the  probable  result  of  the  breach  of 

'  it."  '  The  Inference  of  the  defendants'  coun- 
sel from  this  role  that  Mr.  Mc(3onagby  could 

.  fairly  be  inferred  to  have  had  In  his  mind 
at  the  time  he  made  the  contract  that,  If 
he  did  not  build  houses  within  a  year,  he 
would  be  chargeable  with  a  large  part  of  the 
cost  of  carrying  Messrs.  Pemberton  &  Co's. 
building  operations  Is  hardly  reasonable.  In 
the  case  of  Coal  Co.  v.  Foster,  59  Pa.  St.  3(;3. 
the  plaintiff  contracted  to  furnish  tbe  de- 
fendant, on  the  Ist  of  February,  an  engine 
to  draw  coal  cars  on  a  track  of  unusual 
width.  The  engine  was  not  delivered  until 

]  May.  The  defendant  gave  evidence  that  an 
engine  for  such  track  could  not  be  hired,  and 
that  he  had  to  transport  his  coal  by  horses. 
In  that  case  it  was  held  that  evidence  of 
the  difference  df  cost  of  transportation  be- 
tween horse  power  and  by  the  engine  dur- 
ing the  delay  on  the  part  of  the  defendant 
was  admissible  on  the  question  of  damages. 

j  Judge  Agnew,  delivering  the  opinion  of  tbe 

I  court,  says;  The  true  inquiry  which  arose, 
under  these  circumstances,  was  whether  the 
damages  thus  claimed  were  the  necessary 
consequence  of  the  failure  to  perform  tbe 
contract  In  time,  and  whether  they  were 
presumptively  in  the  view  of  tbe  plaintiffs 
at  the  time  of  making  their  contract  to  finish 
and  deliver  tbe  engine  In  rannlog  order  on 
the  defendant's  track  by  the  Ist  of  Feb- 
ruary. Tbe  damages  ordinarily  recoverable 
are  those  necessarily  following  the  breach, 
which  the  party  guilty  of  the  breach  must 
be  presumed  to  know  would  be  the  probable 
consequence  of  bis  failure.  The  rule  is  well 
expressed  by  Strong,  J.,  In  Express  Co.  v. 
Egbert.  30  Pa.  St  364.  They  must  be  a 
proximate  consequence  of  the  breach,  not 
merely  remote  or  poaslble.   There  Is  no 
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measure  for  Iomm  of  tiie  latter  kind.'  Aiid, 
after  dlscuBslns  tbe  rule  at  considerable 
leiigtli,  he  Bays  that  tbe  Iobs  In  tbe  case  be- 
fore blm  was  Imnwdlate,  and  the  necessary 
consequeuce  of  nonfuiaUment  The  referee 
in  tbe  present  cose  Is  unable  to  reach  the 
conclusion  that  such  damages  as  were  at- 
tempted to  be  proved  before  him  were  even 
presumptively  In  tbe  mind  of  Mr.  Mc- 
Couaghy  at  the  time  he  made  bis  agreement 
with  Pemberton  &  Co.  In  the  case  of  Uog- 
ers  T.  Bemus,  60  Fa.  St  432,  cited  on  be- 
half of  the  defendants,  Agnew,  J.,  delivering 
tbe  opinion  of  the  court,  whUe  he  reversed 
the  court  below  for  excluding  evidence  of 
what  a  mill  would  fairly  have  rented  for. 
which  the  defendants,  by  their  breacb  of 
contract  to  lay  fomidatlons,  had  delayed  the 
plaintiffs  from  (derating,  restricted  the  tes- 
timony as  to  damages  to  that  which  was  tbe 
direct  result  of  tbe  neglect  and  refusal  of 
the  defendant  to  pentorm  hta  covenant. 

"All  of  which  la  respectfully  submitted. 
"Charles  B.  Mc&Iicbael,  Beferee." 

Following,  among  others*  are  defendants* 
assignments  of  error:  "(1)  Because  the 
leaiiied  court  eired  in  dlnnlsBlng  the  tenth 
exception  of  defendants  to  the  refa«e's  re- 
port, which  was,  'because  tbe  referee  finds 
that  plaintiff  Is  excused  fnun  tiie  perform- 
ance of  his  oov^iant  to  bnlld  houses  wltfaln 
one  year  by  the  failure  of  defendants  to  first 
pave  and  curb  CUfCord  street'  *  *  * 
Because  the  court  eired  In  dismissing  tbe 
twentieth  exertion  of  defendants,  which 
was,  'because  tbe  referee  finds  that  no  dam- 
ages have  been  iwoved  to  have  flowed  from 
the  breacb  of  plaintiff's  covenant,  exc^ 
those  speculative  and  rooote  In  character.* 
*  *  *  Because  the  court  erred  In  dis- 
missing the  third  exception  of  defendants 
which  was,  'because  the  refme  reused  to 
allow  tbe  defoidants  to  show  tiiat  the  prop- 
eitles  which  plaintiff  bad  exchanged  for  de- 
fendants' lots  wen  not  tafcen  at  a  price  above 
tbelr  value  In  oonrideratlon  that  plaintiff 
would  undertake  to  build  upon  the  OUflord 
street  lots  within  a  year.'  ^)  Because  the 
learned  court  erred  In  dlnnlsslng  defeudanti^ 
fifth  exception,  which  was  that  tbe  referee 
excluded  tbe  testimony  of  expert  witnesses 
for  defendants  as  to  the  amount  of  damages 
suffered  by  the  defendants.' " 

Ellat)  P.  Smltb««  and  Pierce  Archer,  for 
apiwllnnts.  Francis  A.  I^wls.  Lucius  S.  Lan- 
dretb,  and  John  G.  Johnson,  for  appellee. 

PKlt  CURIAM.  The  very  able  argument  of 
the  learned  counsel  for  the  appellants  has  fail- 
ed to  convince  ua  of  any  error  In  the  report 
of  the  referea  His  r^ort  is  so  well  sus- 
tained by  tbe  treatment  be  has  given  of  the 
questions  at  Issue  that  after  a  most  patient 
and  attentive  reading  of  It,  In  connection  with 
the  arguments  of  counsel,  we  have  reached 
the  conclusion  to  affirm  the  Judgment  upon 
tbe  findings  and  conclualona  contained  In  tbe 
report   Judgment  affirmed. 


McNBAL  T  RBBMAN  et  at 
(Supreme  Coart  of  Pennsflvania.    May  13. 
1895.) 

BlOUTS  IK  ALLBTW1.T— ConTETANCS  fiP  Fu— Ej- 

rscT. 

A  convevaoce  of  an  alleyway  in  fee.  as  "k 
strip  of  gronnd**  which  bad  been  "reaerred"  for 
use  as  an  alley  by  ou  nera  of  lota  on  the  **we8ter- 
ly  Bide"  thereof,  wliich  eranted  the  riglit  to  nsc 
tbe  same  subject  to  such  reservation,  conveycO 
tbe  entire  interest  of  the  grantor  in  tbe  alley,  to 
the  exclusion  of  any  rigbt  to  sabeeqoently  use  thf 
same  as  owner  of  a  Rit  abutting  on  the  alley's 
Boutliem  end. 

Appeal  from  court  of  commm  pleu,  Plilla- 
ddphia  county. 

Trespaaa  by  Rebecca  McNeal  against  God- 
frey Bebman  and  others  to  recover  damages 
tar  obstructing  an  aU^way.  From  a  judg- 
ment for  defendanti^  {dabitlff  appeals.  Af- 
firmed. 

Edward  B.  Oarrlgues  was  the  common  own- 
er of  the  whole  traet  upon  which  tbe  alleyway 
hi  question  was  located.  In  May,  1636,  be 
ctmveyed  to  Henry  L  Ohllds  a  lot  now  owned 
by  defendants,  m  the  west  side  of  tlie  alley, 
and  also  tbe  alley  In  fee  slmide  as  a  strip  of 
ground;  "the  said  described  strip  of  sroond 
having  been  reserved  by  tbe  said  Bdwaid  Bl 
Gsrrignesi  to  be  lett  ot/ai  as  an  alley,  passage, 
and  water  course,  for  the  common  and  obId- 
terrupted  nae  and  privily  of  tbe  ownen  and 
occupiers  of  the  ground  bounding  on  the  west- 
erly side  thereof,  together  with  the  free  and 
nfinteirupted  use.  right  Uberty,  and  priritege 
of  said  alley,  passage,  and  water  course,  in 
common  with  tbe  owners  and  occupiers  of  tlv 
lota  reqwctlvely  situate  on  tbe  westerly  side 
thereof,  so  long  as  the  mmi  shall  be  used  as 
an  alley  or  passage  as  aforesaid;  subject  the 
last-described  piece  ot  strip  of  cronnd,  to  the 
right  of  way  or  passage  over  tbe  saioe,  as 
aforesaid,  to  the  imly  proper  use  and  behoof 
of  the  said  Henry  L  OhUds,  his  bein  and  as- 
signs, ffvever."  The  deed  was  recorded.  sndL 
In  tbe  ffdlowlng  Septouber,  Garrt^aes  con- 
veyed a  lot  abutting  m  the  soutb  rad  of  tbe 
alley  to  Charles  McNeal.  plaintiff's  predeces- 
sor in  title,  descriUng  It  as  pardy  bounded  hy 
the  alley  <m  tbe  north,  '^together  witb  the  fne 
nss  and  privilege"  of  the  alley. 

M.  Hampt(»i  Todd,  for  appellant  WlUiam 
W.  Porter  and  Frederick  J.  Gelger,  for  appel- 
lees. 


PER  CURIAM.  It  cannot  be  doubted  tliat 
when  the  former  owner,  Garrignes,  on  May 
2,  1638,  conveyed  tbe  fee-simple  title  to  tbe 
soil  of  the  alley  to  Chllds,  be  deprived  bimsdf 
of  all  right  or  power  to  grant  to  any  one.  by 
a  subsequent  conveyance,  any  easement  In  tbe 
alley  In  question.  Having  no  ovraersbip  of 
tbe  land,  be  could  confer  no  right  to  use  It 
But  the  case  in  this  regard  Is  strengthened  by 
tbe  consideration  that  In  tbe  same  deed  lo 
Cbilds  be  recited  bis  previous  reservations  of 
tbe  right  to  use  the  alley  granted  to  tbe  owo- 
ets  and  occupiers  of  tbe  ground  bounding  od 
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tbe  westerly  Ma  of  the  alley,  and  repeated 
tlie  srant  of  the  Bame  prlTilese  to  Ohllds,  with 
ttie  same  limitation  to  the  lots  on  the  weaterly 
side  of  the  all^.   These  grants  necesaorily 
excluded  the  plaintiff's  lot,  which  abutted  od 
tlie  south  at  the  end  of  the  alley.   There  is 
no  occasion  to  resort  to  any  extrinsic  testi- 
mony to  explain  the  meaning  of  these  several 
conveyance  as  they  are  perfectly  free  from 
doubt   The  plaintiff's  pr^eceaaora  took  his 
title  with  full  record  notice  of  all  tlie  prior 
sraata,  and  was  bound  1^  them.   When  the 
learned  court  below  1^  to  the  jury  the  ques- 
tion of  tbe  notorious  use  of  the  alley  by  the 
occiqilers  of  tbe  McNeal  lot  at  the  time  of  the 
coDTeyance  to  Ohllds,  ereiy  opportunity  to 
recoTer  that  was  poadUe  was  extoided  to  the 
plaintiff.   But  the  jury  found  af^tnst  her,  and 
disposed  Anally  of  any  such  aspect  of  the  caae. 
There  was  no  proof  of  title  by  adverse  user, 
but,  on  tbe  contiary,  it  wu  ttUj  proved  that 
the  alley  had  been  dosed  by  high  board  fences 
tar  very  many  years.    We  discover  no  mectt 
In  the  plalntiWa  claim  in  any  pt^t  of  view. 
JnAgmut  afflnned. 


COMMONWBAjyrH  t.   MANN,  Protbono- 
taiy. 

(Supreme  Ckrart  of  Peansylvaida.  May  20, 
18B5J 

Vsw  or  CouKTT  OrriosBS— TAXknox— STATDns 

— GOKTBHPOR&VBOCB  COHSTRUOTIOir. 

1.  Act  March  31,  1876,  providing  that  all 
fees  receivable  by  couotv  officen  of  counties 
coDtaiaiog  over  1^,000  Inhabitant!  shall  belong 
to  the  respective  coontieB,  except  Buch  feea  aa  are 
levied  by  tbe  state,  repealed  Act  March  10,  1810, 
whereby  county  officers  of  all  counties  were  re- 

•    quired  to  paj  to  the  Rtate  one-half  of  all  fees 
collected  by  them  in  excess  of  $1,500. 

2.  Act  March  SI,  1876,  providing  tiiat  fees 
received  by  coanty  officers  shall  belong  to  the 
several  counties  omy  when  such  counties  contain 
a  population  of  over  160,000,  is  not  repuvnant  to 
Const  art  9,  f  1,  which  provides  tiiat  all  taxes 
shall  be  uniform  upon  the  same  class  of  subjects 
wltbin  the  territorial  limits  of  tbe  authority  levy- 
ing the  tax,  and  shall  be  leyied  and  collected  un- 
der geaeral  laws. 

3.  In  construing  a  statute,  the  construction 
placed  upon  it  for  20  years  from  the  time  it  be- 
came a  law,  by  those  whose  duty  it  was  to  cob- 
strne  it,  and  who  were  affected  by  it,  is  propw 
for  conndemtiML 

Appeal  from  court  of  common  pleas,  Dau- 
phin county. 

Acti<m  by  the  commonwealth  against  Wil- 
liam B.  Mann,  prothonotary  of  the  courts  of 
Philadelphia  county.  From  a  Judgment  ren- 
dered on  appeal  from  the  settlement  of  the 
auditor  general  and  state  treasurar,  defend- 
ant appeals.  Reversed. 

J.  W.  Catharine,  James  Alcorn,  and  F.  0. 
Brewstw,  for  appellant.  B.  M.  Nead,  for  the 
Commonwealth. 

DEAN,  J.  It  Is,  perhaps,  doubtftU  wbeth* 
er  the  party  defendant  in  this  case  shotild 
not  have  been  Philadelphia  county;  but,  as 
the  coanty  agreed  with  defendant  to  be  an- 


swerable In  the  event  of  an  adverse  judg- 
ment, he  waived  his  rUsbt  to  object  that  a 
rait  <ionld  not  be  maintained  against  him. 
TheiefOTe  we  shall  consider  the  case  as  rais- 
ing the  question  whether  either  is  answer- 
ald&  Bef  we  tbe  passage  of  the  act  of  March 
10,  1810^  the  Cses  of  this  t^cer  all  belonged 
to  him,  and  out  ot  them  he  paid  the  expenses 
of  his  office.  On  that  date,  however,  was 
passed  an  act  entitled  "An  act  taxing  cer- 
tain offices."  The  first  section  of  tbe  act  di- 
rects that,  with  other  county  officers,  the 
prothonotarles  of  the  conrts  of  common  picas 
ot  the  commonwealth  "shall,  from  and  after 
tbe  first  day  cf  October  next,  keep  or  cause 
to  be  l^t  a  fair  and  accurate  account  of  aU 
I  the  fees  received  toe  services  perfwmed  by 
them  or  any  person  employed  by  them  in 
their  respective  offices;  and  shall  annually 
thereafter  furnish  a  c<q?y  of  such  account 
upon  oath  ot  affirmation  to  Oie  andttmr  gen- 
eral; *  *  *  and  whenever  the  amonnt  of 
any  of  the  said  accounts  shall  exceed  tbe 
sum  ctf  flfteoi  hundred  dollars,  the  auditor 
general  shall  charge  the  said  officers  re- 
spectively fifty  per  cent  on  tbe  amount  of 
radi  excess;  whltdi  sum  so  charged  shall  be 
paid  by  tbem*  into  tbe  treasury  tor  the  use 
the  commmwealth."  Under  this  act  tbe 
state  to<A:  one-half  the  aggregate  fees  In  ex- 
cess of  11,500,  without  any  deduction  by  the 
officer  tot  cleric  hire,  statimiery,  or  other  ex- 
penses Incident  to  the  performance  of  the  du- 
ties of  the  office;  but  by  the  act  ot  5th  of 
April,  1842,  the  officer,  in  addition  to  the  fl,- 
600,  was  authorized  to  deduct  these  expenses, 
and  the  state  took  only  one-half  the  remain- 
der. It  wUl  be  noticed  that  the  acts  of  1810 
and  1812  were  general  acts,  applicable  to  ev- 
ery county  in  the  commonwealth.  But  by  act 
of  April  2,  1868,  they  were  repealed  as  to 
all  counties  except  Allegheny,  Lancaster, 
Montgomery,  Philadelphia,  Beaver,  and  Wash- 
Ingtcm;  so  that,  as  to  Philadelphte,  tbe  act 
of  1810,  as  qnalifled  by  the  act  of  1842,  re- 
mained in  force.  The  next  general  legisla- 
tion on  the  subject  Is  the  act  of  31st  of  March^ 
1876,  passed,  as  declared  In  the  title,  "to  car- 
ry into  effect  section  five  of  article  fourteenth 
of  tbe  constitution,  relative  to  the  salaries 
of  county  officers,  and  the  payment  of  fees  re- 
ceived them  into  the  state  or  county  treas- 
ury In  counties  containing  over  one  hundred 
and  fifty  thousand  Inhabitants."  The  first 
section  enacts:  "That  In  all  counties  in  this 
commonwealth,  containing  over  one  hundred 
and  fifty  thousand  inhabitants,  all  fees  lim- 
ited and  appointed  by  law  to  be  received 
by  each  and  every  county  officer  therein  elect- 
ed by  the  qualified  voters  of  their  respective 
counties  or  appointed  according  to  law,  or 
wbicli  they  shall  legally  be  authorized,  re* 
quired  or  entitled  to  charge  or  receive,  shall 
belong  to  the  county  In  and  for  which  they 
are  severally  elected  or  appointed."  This  Is 
the  first  thought  or  Intent  of  the  act,— all  fees 
which  the  officer  shall  be  authorized,  requir- 
ed, or  entitled  to  charge  or  receive  shall  be- 
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long  to  the  county;  not  one-half  tbe  fees 
over  $1,500  and  expenses,  but  oil  the  fees. 
There  can  be  no  question  as  to  tbe  meaning. 
They  were  such  fees  as  had  been  received  by 
him  before  tbe  act  of  1810,  all  of  which  he 
kept  as  his  own.  Those  received  at terwarda, 
91,000  of  which,  and  half  over  that  amount, 
he  kept  as  Uls  own;  those  received  after 
1812,  when,  in  addition,  he  kept  as  hia  own  an 
amount  equal  to  his  otHce  expenses.  All  he 
was  "entitled  to  charge  or  receive"  now  be- 
long to  and  must  be  paid  to  the  county.  Is 
this  luaulfcst  puipoae  qualified  by  the  lan- 
guage which  follows  in  tbe  same  section: 
"And  it  shall  be  the  duty  of  each  of  said  offi- 
cers to  exact,  collect,  and  receive  ail  such 
fees  to  and  for  the  use  of  tbelr  re8[>ectlTe 
eountles,  except  such  taxes  and  fees  as  are 
levied  for  tbe  state,  which  shall  be  paid  to 
and  for  the  use  of  tbe  abite?"  When  It  Is 
I'emembered  that  the  act  put  all  coonty  offi- 
cers Id  counties  ta  over  100,000  inhabitants 
In  the  salaried  list,  the  purpose  of  the  Intro- 
duction of  the  words,  "except  such  taxes  and 
fees  as  are  levied  for  the  state,"  Is  obvlona. 
l^xea  levied  for  tbe  state  aa  personal  prop- 
erty and  other  objects  of  taxation  are  paid 
to  the  county  treasurer:  liquor  license  fe«; 
are  also  paid  to  him;  the  tax  <m  probate  of 
wills,  recording  of  oommIs8i(»is,  and  tbe  col- 
lateral  Inheritance  tax,  levied  for  the  state, 
ai-e  paid  to  the  register  of  wlUa  a.n&  the  re- 
corder; the  tax  levied  by  the  act  of  1830  on 
writs,  for  the  state,  is  received  and  paid  over 
by  tbe  protbonotary;  and  tbe  state  might, 
for  economy  and  conveniCTCe,  direct  that  oth* 
er  taxes  levied  for  its  nse  ahonld  be  paid  to 
these  or  other  county  officers  for  transmis- 
sion to  the  state  treasuty;  hence  the  neces- 
sity for  this  ocception.  But  to  our  mind  It 
neither  qualldes,  nor  was  it  intended  to  qual- 
ify, tbe  previous  declaratlfm  that  all  fees  the 
officer  was  entitled  to  charge  or  receive  as  a 
county  offlcei'  should  belong  to  the  county. 
The  second  section  of  the  act  then  prescrilMs 
how  the  account  of  fees  shall  be  kept,  and 
directs  that  on  tbe  first  Monday  of  each 
month  tbe  officer  shall  pay  to  the  oounl7 
treasurer  "all  fees  so  rec^ved  during  tbe  pre- 
ceding month,"  and  "be  shall  make  oath 
*  *  *  that  tbe  said  transcript  contains  a 
true  and  correct  list  of  all  tbe  fees  received, 
earned  or  chargeable  upon  tne  county  for 
aei'vices  rendered  In  his  office,  either  by  blm> 
self,  deputies  or  clerks  during  tbe  preceding 
month."  Thus  the  act  still  assumes,  in  ac- 
cord  with  the  first  section,  that  all  the  fees 
peitninlng  to  the  office  belong  to  the  county, 
and  most  be  paid  by  him  to  tbe  county.  The 
third  and  fourth  secUons  declare  it  a  mlsde> 
meaner  in  the  officer  to  neglect  to  keep  ac- 
counts, to  make  returns,  or  pay  over  the  mon- 
ey; to  swear  falsely;  to  neglect  to  charge 
fees  according  to  law.  The  fifth  section  en- 
acts that  the  officers,  their  deputies  and 
clerks,  shall  be  paid  specific  salaries,  and 
these  shall  be  paid  monthly  from  the  county 
treasury.  The  sixth  section  provides  that  the 


salary  of  the  officer  shall  only  be  paid  oat  of 
the  aggregate  of  the  fees  paid  into  tlie  treas- 
ury by  him  the  preceding  montbs,  after  de- 
ducting the  amount  due  deputies  and  clerks: 
and.  if  there  be  not  enough  left  to  pay  Um, 
then  be  simll  get  mily  the  aggregate  ot  net 
fees  received;  but  also  providing,  it  tliere  be 
any  excess  In  subsequmt  months,  the  deficit 
shall  be  made  up  from  tlie  excess  durinfE  his 
term.  His  comp^psation  cannot  be  greattf 
than  the  aggregate  of  net  fees  dnrin^  the 
term.  Tbe  seventh  and  eighth  sections  re- 
late to  the  detomlnation  of  tbe  nmnber  of 
deputies  and  detks,  and  the  fixing  of  tlielr 
8aUii*ies.  The  ninth  section  provides  that 
**eacb  of  said  facers  sball  make  a  sepa- 
rate return  to  tbe  state  treasurer,  of  all  est 
lateral  Inheritance  taxes  collected  ot  earn- 
ed for  the  state  by  him,  if  any  bave  been  so 
collected  or  earned,  and  of  all  taxes  doe  the 
state  on  any  writs  or  legal  proceedings  or 
fees  otherwise  belonging  to  tbe  state  collected 
or  earned  by  him,  and  tbe  amoant  so  tetomed 
by  any  of  said  ofilcers  as  received  by  him 
for  tbe  state  tiuiU  be  separately  paid  int* 
the  state  treasury  quarterly."  Tlie  tenth  sec- 
tion provides  for  access  to  tbe  boofts  and  a<s 
counts  by  the  proper  officers.  Tlie  ^voith 
directs  that  tbe  county,  at  Its  own  cost,  shall 
provide  office  furniture,  books,  and  statkui- 
wy.  The  twelfth,  thhteentb,  and  Conrteoitta 
specifically  fix  the  salaries  tbe  offloav. 
The  fifteenth  Is  a  repetition  of  tbe  first,  some- 
what elaborated.  The  sixteenth  and  seven- 
teenth sections  declare  certain  offices  county 
offices,  and  provide  for  the  qnarteiiy  pay- 
ment of  the  officers.  The  eighteentb  and  last 
section,  having  in  mind  the  tact  that  existing 
laws  provide  for  entirdy  dilTerrat  means  of 
compensation  of  county  officers,  aa  well  as 
wholly  different  methods  of  acconnting,  dl- 
recta  that  "all  county  officers  affected  by  It 
sball  settle  tfa^r  accounts  under  existing 
laws,"  up  to  tbe  expiration  of  the  term  of  tbe 
tben  incumbents. 

We  have  noticed  these  diffmnt  sections  of 
tbe  statute  because  they  show  another  scheme^ 
coverhig  all  possible  phases  of  tbe  subject  em- 
braced by  tiie  act  of  18ia  Tbe  act  of  ISTtt 
takes  up  the  same  subject,  and  by  more,  as 
well  as  more  elaborate.  provldon8.imdenakes 
to  specifically  deidgnate  tbe  ownership  of  the 
fees,  tbe  duty  of  tbe  officer,  and  tbe  llmitn- 
tion  on  bis  salary.  The  case  turns  oa  tbe 
question  whether  the  acts  of  1810  and  of  tSTfi 
can  stand  together.  They  are  both  legf«da- 
tion  on  the  same  subject;  botb  aArmatlre 
statutes.  This  Is  not  exactly  tlie  case  of  a 
new  statute  repealing  an  old  one.  In  whole  or 
in  part,  because  of  repugnancy.  It  to  a  new 
statute  on  tbe  seme  subject,  ontnadng  prv 
visions  similar  to  those  of  the  old  for  its  en- 
forcement, elatm rating  them,  and  Introdudne 
a  more  complete  system,  with  a  wholly  dilre^ 
ent  purpose.  Theretofore  the  eomnionwealib 
had  title  and  right  to  half  the  money  beycmd 
certain  deductions.  Tbe  officer  had  title  to 
the  other  half.   He  collected  and  accounted 
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tx>  the  commomreftMli  for  bet  ature.   Sbe  now 
relinquiBbea  ber  title  to  any' part,  znd  by  un- 
mistakable langoaKe  depriT«a  tbe  officer  of  all 
title;  vesta  the  wbole  In  the  county;  constl- 
ttttes  the  officer  the  mere  channel  through 
which  It  reaches  the  declared  owner,  the  coun- 
ty.   We  are  far  from  Intending  to  infringe  on 
ttie  well-aettled  rule  that  a  later  statute  on 
tbe  same  subject  will  not  repeal  an  older  one 
liy  Implication,  unless  they  be  plainly  repug- 
nitnt.    But  If  a  statute  embrace  the  essential 
proTlaiona  of  an  antecedent  one  on  the  same 
subject,  and  formulate  a  new  system,  the  In- 
tention tliat  the  new  shall  be  a  substitute  for 
the  oM  1b  manifest,  although  there  be  ::o  ex- 
pressed Intention  to  that  effect.    It  Is  so  held 
Sn  Com.  r.  Cromley,  1  Aslim.  179;  Goodenow 
V.  Buttrlck,  7  Mass.  140;  Com.  t.  Cooley.  10 
Pick.  39;  Johnston's  Estate,  38  Pa.  St.  511, 
and  many  other  cases.  The  constitutional  and 
legislative  intention  to  introduce  an  entirely 
new  aystCTi  ae  to  fees  collected  by  county 
officers  in  the  large  counties  is  Just  as  mani- 
feat  as  It  was  to  introduce  in  Philadelphia  a 
new  system  as  to  aldermanlc  or  magistrate's 
foes.    SectlOD  12,  art.  S,  says:  "In  Philadel- 
phia *  *  *  they    [magistrates]    shall  be 
compensated  only  by  salaries  to  be  paid  by 
said  county.  •  *  •  All  fees,  flues  and  pen- 
alties In  said  courts,  shall  be  paid  Into  tbe 
county  treasury."    As  to  county  office  the 
snme  thought  Is  expressed.    "All  county  offi- 
cers shall  be  paid  by  salary,"  and  they  "shall 
pay  all  fees  which  they  may  be  authorized  to 
receive  into  tbe  treasury  of  tbe  coimty  or 
state,  as  may  be  directed  by  law."    Then,  as 
to  tbe  latter,  came  the  directions  of  the  law: 
"AH  fees  limited  and  appointed  by  law  to  be 
received  by  each  and  every  county  officer 
*   *   •  shall  belong  to  the  co\mtj',"  with  no 
retransfer  of  the  right  to  any  portion  to  tbe 
commonwealth.    In  answeilng  this  question, 
it  is  proper  to  have  In  mind  tbe  circumstances 
which  moved  tbe  legislature,  in  1873,  to  pass 
any  law  on  that  subject    The  section  of  the 
constitution  referred  to  in  the  title  peremp- 
torily directed  that:    "In  counties  containing 
over  one  hundred  and  fifty  thousand  inhab- 
itants, all  county  officers  shall  be  paid  by  sal- 
ary; and  the  salary  of  any  such  officer  and 
his  cla*kB  heretofore  paid  by  fees  shall  not 
exceed  the  aggregate  amount  of  fees  earned 
during  his  term,  and  collected  by  and  for  blm." 
The  same  section  directed  that:    "All  county 
officers  who  are  or  may  be  salaried,  shall  pay 
all  fees  which  they  may  be  authorized  to  re- 
ceive. Into  tbe  treasm'y  of  the  county  or  state, 
as  may  be  directed  by  law."    Then,  Immedi- 
ately following,  in  section  Q  of  the  same  arti- 
cle, is  this  injunction:    "The  seneral  assemblv 
shall  provide  by  law  for  the  su'tct  accounta- 
bility of  all  county,  township,  and  borougu 
officers,  as  well  for  the  fees  which  may  be 
collected  by  them,  as  for  all  public  or  munici- 
pal moneys  which  may  be  paid  to  them."  Tbe 
subject  of  section  G  being  so  palpably  the 
same  as  that  of  section  5,  it  is  scarcely  sep- 
arable tu  thought,  and  may  fairly  be  treated 
as  part  of  It.   The  purpose  of  tbe  act  of  1876, 


as  disclosed  In  Its  tltie,  was  to  obey  the  man- 
date of  the  ctmstitutlou.  (1)  All  county  offi- 
cers In  coimtlea  contalnlt^  over  150.0O0  in- 
habitants must  be  paid  by  salary;  no  longer 
by  fees.  <2)  Tbe  salary  was  limited.  It  must 
not  exceed  the  aggregate  amoimt  of  feea  earn- 
ed during  the  term,  and  collected  by  or  for 
them.  -  (3)  They  must  not  keep  any  part  of 
such  fees,  and  credit  them  on  salary,  but  must 
pay  over  all  of  them  into  the  treasury  of  tbe 
county  or  state,  as  may  be  directed  by  law. 
(4)' The  legislature  was  to  provide  by  law  for 
a  strict  accounting  by  them,  not  only  for  all 
fees  collected  by  them,  but  for  all  other  pub- 
lic money  paid  to  them.  The  act  of  1876  fol- 
lowing so  soon  tbe  constitution  of  1S74,  It  may 
be  presumed  tbe  legislature  knew  the  old  law. 
the  mischief  or  abuses  under  it,  as  well  as  did 
the  members  who  framed  the  eonatltution,  and 
the  people  who  adopted  it.  Tbe  large  com- 
pensation of  officers  i>ald  by  fees  In  large  coun- 
ties for  years  before  was  felt  to  be  a  wrong 
on  the  public.  Though  the  grievance  was  not 
so  sore  as  terming  out  tbe  taxes  in  France  be- 
fore the  French  Revolution,  it  was  getting  to 
be  of  the  same  character.  The  compensation 
of  the  officer  and  revenues  of  tbe  state  were 
only  limited  by  the  amount  of  fees  the  offi- 
cer could  wring  from  tmfcHrtunate  litigants. 
He  had  every  temptation  to  pile  up  fees,  and 
then  extort  them.  As  the  commonwealth 
halved  the  money*  with  blm,  it  made  no  rigid 
Inquiry  as  to  how  be  got  It.  Individuals  were 
practically  defenselesa,  for  lawyers  were 
averse  to  Incurring  tbe  displeasure  of  the  offi- 
cer by  resisting  illegal  exactions  from  their 
clients.  It  Is  difficult  for  those  who  have 
come  to  tbe  bar  since  to  realize  the  abuses  of 
the  fee  system  In  large  counties  before  that 
time.  But  the  conv«itlon  of  1873  understood 
tbe  matter,  and  so  did  the  legislature  of  1870. 
The  latter,  aware  of  the  misclilef,  was  in  full 
sympathy  with  the  convention  In  leglslatlog 
the  remedy,  and  In  that  spirit  was  framed  the 
act  of  1876.  The  legislative  intention  was 
to  sweep  away.as  directed  by  the  constitution, 
a  pernicious  system,  by  removing,  as  far  as 
possible,  all  motive  for  illegal  exactions.  It 
in  no  way  affects  tbe  force  of  tbe  mandate 
that  It  embraces  only  counties  containing  over 
150,000  Inhabltonts.  The  evil,  at  the  adoption 
of  the  constitution,  was  only  serious  (or 
thought  to  be  so)  In  coimtles  of  large  popula- 
tion. When,  as  to  such  counties,  tlie  legis- 
lature, as  part  of  a  new  system,  declared  "all 
fees"  which  the  county  officers  were  "entitled 
to  charge  or  receive  shall  belong  to  the  county 
In  and  for  which  they  were  severally  elected 
or  appointed,"  it  meant,  and  could  only  mean, 
all  the  fees  pertaining  to  the  county  office,  and 
which,  from  the  character  of  the  office,  tbe  in- 
cumbent earned  and  received.  It  did  not 
mean  one-half  tbe  fees  over  and  above  a  cer- 
tain amount,  or  tbe  act*  would  have  said  so. 
It  did,  by  exception,  save  fees  and  taxes  spe- 
cially levied  for  tbe  state;  but  the  language 
of  the  exception  seems  to  carefully  guard 
against  affecting  the  scope  of  the  woi-ds  first 
used:   "And  it  shall  be  the  ^°*^^^^^[^ 


1006 


ATLANTIC  REPORTBS.  VoL  SI. 


said  officers  to  exact,  collect  and  recelTe  all 
8uch  fees  to  and  for  the  me  of  their  respectir* 
counties,  except  such  taxea  and  fees  as  are 
levied  for  the  state."  This  would  have  been 
bnt-  little  more  sffcotflcant  If  It  bad  said,  "ex- 
cept collateral  inheritance  taxes,  state  tax  on 
writs,  wills,  commissions  and  license  fees." 
And  that  this  la  the  meaning  Is  obTlous  from 
the  provision  in  section  9.  Section  2  had  re- 
quired the  officer  to  keep  a  special  account  of 
all  the  money  received  for  fees,  and  pay  all 
the  moneys  so  received  monthly  into  the  coun- 
ty treasury;  bnt  outside  of  these  fees  payable 
to  the  county  monthly  were  other  moneys  not 
belon^ng  to  the  county.  So  this  section  di- 
rects the  officM-  "shall  make  a  separate  retnm 
to  the  state  treasurer  of  all  collateral  Inher- 
itance taxes,  *  *  *  all  taxes  due  the  state 
on  any  writs  or  legal  proceedings,  or  fees  oth- 
erwise brionging  to  the  state,"  and  these  shall 
be  paid  by  him  into  the  state  treasury  quar- 
terly. He  was  to  account  to  the  count]'  and 
pay  over  monthly,  to  the  commonwealth  quar- 
terly. Then  comes  the  last  section,  which 
assumes  the  act  Is  a  substitute  for  prlw  leg- 
islation, by  directing  that  it  shall  take  effect 
only  on  the  expiration  of  the  terms  of  those 
then  In  office,  and  they  sball  settle  their  ac- 
counts under  the  old  syst«n  up  to  that  date. 
We  are  of  opinion  that  the  act  of  18T8,  as  to 
PliUadelpbla  county,  that  cocmty  having  over 
150,000  inhabitants,  was  intended  as  a  substi- 
tute, in  Its  application  to  county  officers,  for  the 
act  of  1810,  and  that  the  latter,  of  neces^ty, 
M-ns  repealed  by  it;  that,  by  the  act  of  1876,  all 
the  fees  which  the  defendant,  as  prothonotary, 
was  entitled  to  charge  or  receive,  belonged  to 
the  county. 

It  is  argued,  by  the  teamed  attorney  gen- 
eral, with  some  force,  that  this  construction 
of  the  act  of  1876  tends  to  inequality,  i  be- 
cause large  counties  will  have  the  whole  ex- 
cess revenue  derived  from  fees,  while  the 
officers  in  the  smaller  counties  wUl  continue 
to  contribute  a  share  to  the  commonwealth's 
treasury.  But  this  Inequality  Is  more  ap- 
parent than  real  The  lai^er  county  be- 
comes answerable,  under  the  act,  for  all  the 
expenses  of  the  office  and  all  salaries.  The 
nearness  of  the  county  to  the  officer.  It  hav- 
ing a  voice  In' determining  not  only  the  num- 
ber of  deputies  and  clerks,  but  their  sala- 
ries, and  baring,  to  a  large  extent,  control 
of  the  expenses,  there  is  established  a  mo- 
tive to  watehfnl,  economical  supervision. 
Besides,  the  tact  Is  well  known  that  litiga- 
tion tends  towards  the  larger  counties.  Our 
courts  are  courts  of  the  commonwealth. 
Corporations  and  large  business  concerns 
have  offices  in  the  large  counties,  and  can 
there  be  easily  served  with  process.  There, 
in  personal  actions,  where  the  cause  has 
arisen  In  other  c^ntles,  suits  are  often 
brought  and  determined.  Conaequeully  the 

1  Const,  art.  9.  $  1,  proTides  that  "all  taxes 
Rlmll  1h>  iitiifiirm  upon  tne  same  class  of  sabjects 
within  the  territorial  limits  of  the  authority  levy- 
in;;  the  tdx.  and  shall  be  levied  and  collected  un- 
der ifenpral  law<  " 


expense  of  malntafadng'  conrti  ootsldc  of 
that  which  is  reimbursed  1^  fees  im  heavier 
in  such  counties,  and  tlie  legisUture  ma; 
have  thought  It  but  right  to  rellnqnlah  the 
commonwealth's  claim  on  a  slmre  of  the 
fees.  But,  whatever  may  have  bem  the  mo- 
tive, the  l^lslature.  In  so  doing,  hod  the 
power  to.  and  by  no  uncertain  words  did. 
give  up  to  the  county  what,  before  the  art 
of  1870,  the  comm<»iwealth  had  daimed. 

While  we  do  not  think  this  iaterpa-etntioD 
of  the  act  of  1876  at  all  doubtful,  so  aa  to  ' 
require  the  aid  of  contemporaneous  cod- 
structlon,  the  fact  that  the  same  constrvo 
tlou  baa  been  given  It  from  the  time  It  be- 
came a  law— for  nearly  20  years — by  all 
whose  duty  it  was  to  construe  It,  or  wb" 
were  affected  by  it,  Is  worthy  of  notice.  In 
speaking  of  contemporaneous  exposition  of  & 
statute.  Judge  Endlicb,  In  his  valuable  work 
on  Statutes  (section  367),  says:  -But.  fnr-  , 
ther,  the  meaning  given  by  contemporary  «r 
long  professional  usage  [to  a  statute]  Is  pre- 
sumed to  be  the  true  one,  even  when  tbt 
language  has  etymologically  or  pt^olariy  a 
different  meaning.  Those  who  lived  at  or 
near  the  time  when  it  was  passed  may  mt 
soiiably  be  supposed  to  be  better  acquaints) 
than  their  descendants  with  the  clrcumstaD- 

;  ces  to  which  It  had  relation,  as  well  aa  witti 

I  the  sense  then  attached  to  i^siative  ex- 
presHion."  And  further  on  In  the  same  sec- 

I  tlon  he  says:  "It  often  becomes,  therefore. 

I  material  to  Inquire  what  has  been  done  un- 
der an  act;  this  being  of  more  or  less  co- 
gency, according  to  circumstances,  for  de- 
termining the  meaning  given  hy  contempo- 
raneous exposition."  And  for  tbe  text  be 
cites  many  authorities,  both  In  this  country 
and  England.  And  further,  In  note  to  same 
section:  "In  constming  statutes  applicabie 
to  public  corporations,  courts  will  attach  on 
slight  weight  to  the  uniform  practice  under 
them,  if  this  practice  has  continued  for  a 
considerable  period  of  time."  In  the  caw 
before  us,  as  is  Intimated  by  the  learned 
judge  of  the  court  below,  the  constnictloD 
given  to  the  act  by  the  officers  or  county  to 
be  cliai^ed  In  their  own  Interest  Is  not  enti- 
tled to  much  weight;  but  when  tliat  coa- 
structlon  bos  been  acquiesced  In  by  the  cmn- 
monwealth  from  the  date  of  the  act  until 
the  institution  of  this  suit,  If  the  construo 
tlon  were  doubtful,  this  would  have  mscfa 
weight  The  many  auditor  genenda,  u.ttor- 
ney  generals,  and  state  treasurers,  wboee 
sworn  duty  It  was  tfarou^  all  these  ycais 
to  see  that  the  revenues  of  tbe  state  wne 
accounted  for  and  paid  over,  w&n  gmsiOT 
neglectful  in  not  exacting  payment  if  tbe 
act  of  1810  were  still  in  force.  It  would  be 
highly  unjust  to  Impute  to  them  such  neg- 
lect Evidently  they  considered,  and  rightly, 
so,  the  act  of  1810  repealed  by  the  act  of 
1876  on  the  expiration  of  the  term  of  thow 
then  In  office.  Tbe  contemporaneous  exiw»- 
sltion  of  tbe  act,  and  the  long,  uniform  prn<^ 
tice  under  It,  show  that,  in  their  opinion,  ii 
took  the  pl.»  ^  tt.  o^^f^t  n*  I 
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tber  th*  coxuitT  0O.em  nor  tbe  otmiity  was 
longer  answerable  for  one-half  of  tbe  excess 
of  office  fees,  for  all  wm  dedared  to  Moug 
to  tbe  conntr.  The  appeal  Is  sastalnedT  and 
tbe  judgment  is  reversed. 

8TERRETT.  G.  J.,  and  GBKEN,  not 
sitting. 


OOMMONWEALTH  T.  SHIELDS,  Regliter. 
(Svprame  Ooart  of  Pennvlranla.  Bisr  30, 
180S.) 

Appeal  fnm  eoort  of  eommMi  ideaa.  Dauphin 

•coontr.  ^ 

AcBon  by  the  commonwealtii  against  Willlam 
O.  Shieldfl,  refdster  of  wlUfl  of  PhQaddpUa  coao- 

SFrom  a  judnnent  rendered  on  appeal  from 
e  settlement  of  tbe  aaditor  genera  1  and  atate 
treaaorer,  defendant  appeals.  KeTersed. 

J.  W.  Catharine,  James  Alcorn,  and  F.  O. 
Brewster,  for  appellant  B.  M.  Kead.  for  the 
Commonwealth. 

DEAN,  J.  For  the  reaaooB  given  in  Com.  T. 
Mann,  SI  AtL  1006,  the  airpral  in  this  ease  Is  ina- 
ta&Md,  and  tte  jndgment  is  reraised. 


COMMONWEALTH  t.  LATTA,  Clerk. 
(Sopreme  Court  of  Pennsflvaida.  May  20, 
1895.) 

Appeal  from  court  of  common  pleas,  Daophlo 
conn^.  ^ 

Action  br  the  commonwealth  against  James  W. 
Latta,  clerk  of  conrt  of  qoarter  sessions  of  Phila- 
delphia county.  From  a  judgment  rendered  on 
appeal  fnnn  the  lettlement  of  the  suitor  general 
and  state  treanuer,  defendant  appeals.  Ke- 
Tersed. 

J.  W.  Catharine.  James  Alcotn.  and  F.  O. 
Brewster,  for  appellant.  B.  M.  Mead,  for  the 

Commonwealth. 

DEAN,  X  For  the  reasons  given  In  Com. 
Mann,  31  Atl.  1003.  the  appeal  In  this  caae  Is  sua- 
tained,  and  die  juc^ent  Is  reversed. 


COMMONWEALTH  t.  GBEEN,  Recorder. 
(Supreme  Court  of  Pennsylrania.  May  20, 

1885.) 

Appeal  from  court  of  common  pleas,  Dauphin 

county. 

Action  by  the  commonwealth  against  Thomas 
rircen,  recorder  of  deeds  of  Philadelphia  county. 
From  a  judgment  rendered  on  aiqieal  from  tbe  set- 
tlement of  the  nuditor  general  aid  state  treasurer, 
defendant  appeals.  Reversed. 

J.  W.  Gathailne.  James  Alcorn,  snd  F.  0. 
Brewster,  for  appellant  B.  M.  Nead,  ftv  Uie 
Commonwealth. 

DBAN,  3.  For  the  reasons  given  In  Com.  r. 
ManB,31  AtU  1003,  the  appeal  in  thte  case  li  sus- 
tained, and  the  Judgment  Is  leversed. 

STERRBTT,  a  J.,  and  GREBN,  J.,  not  sit- 
ting. 


BLE  COUNTY  BANE  v.  RIDQWAT  BANE 
(Sapreme  Court  of  Penmylvsnla.  May  20, 

1895.) 

DissoLOTioM  or  Attacbmbst— Ckhtiorabi. 
The  action  of  the  court  in  dissolving  an 
Bttac  hitif  lit  ixAiied  under  the  act  of  1869  cannot  be 
reviewed  on  certionuri. 


Appeal  from  court  of  common  pleas,  Elk 

county. 

Attachment  hj  Eliza  A.  Hall  and  others, 
doing  business  under  the  firm  name  and 
style  of  the  Elk  Coonty  Bank,  against  D.  O. 
Oyster  and  otbws,  late  partners  doing  busi- 
ness under  the  firm  name  of  the  Rldgway 
Bank.  From  «,  Jodgment  for  d^ndanta, 
plaintiffs  bring  appeaL  Affirmed. 

J.  Ross  Thompson  and  Ames,  Whltmore  A 
Bible,  for  app^ants.  Oeo.  R.  Dlzon,  Geo. 
A.  Allen,  and  L.  Bosenswelg,  for  ap]>^es. 

PER  CURIAM.  This  so-called  *%ppeal"  is 
in  fact  merely  a  certiorari,  and  must  be  so 
treated.  It  brings  up  for  re^ew  nothing  but 
the  record  pn^r,  whltA  does  not  Include 
tbe  evidence  on  vtalcb  tbe  court  acted  In  dls< 
solving  the  attachment  Under  the  act  of 
1889,  that  action  of  the  conrt  below  was  a 
matter  within  Its  discretion,  and  we  have 
nothing  before  us  to  show  that  the  discre- 
tion was  abused.  Wetberald  v.  Shape,  109 
Pa.  St  889,  2  AO.  220;  Black  v.  Oblender 
(Pk.  Sup.)  IS  AtL  708;  Hoppes  v.  Hontz.  138 
Pa.  St  84,  10  AtL  812.  Decree  affirmed,  and 
appeal  dismissed,  witb  costs  to  be  paid  by 
appdlants. 


MIXEL  V.  BETZ. 
(Supreme  Court  of  Pennsylvania.  May  20, 
1806.) 

BXcsPTiosa— Faildrb  to  Taks— Befdsal  to  Bbt 
Abids  Verdict— Not  Rbvibwablb. 

1.  Where  no  exception  to  the  ruling  com- 
plained of  was  taken  on  the  trial,  and  none  was 
ifaice  allowed,  the  ruling  cannot  be  considered. 

2.  The  action  of  the  trial  court  in  refusing 
to  set  aside  a  verdict  will  not  be  reviewed. 

Appeal  from  court  of  common  pleas,  Cum- 
berland county. 

Trespass  by  Theodore  Mlxel  against  Dr. 
Israel  Betz  for  malpractice.  From  a  Jtidg- 
ment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  assignments  of  error  considered  In 
the  opinion  are  as  follows,  vis.:  "Second 
error:  The  court  erred  in  Its  charge  to  the 
Jni7  as  follows:  'It  appears  that  a  little  girl 
of  the  plaintiff,  a  child  of  four  or  five  years 
of  age,  fell  and  broke  her  arm  In  Novem- 
ber, 1890,  or  1891,— it  does  not  seem  alto- 
gether clear  whether  It  was  1890  or  1891. 
but  we  do  not  think  It  very  material,— and 
that  Dr.  Bets  was  applied  to  for  medical 
aid.  He  treated  the  patient  for  several 
weeks.  The  fractured  bone  did  not  unite, 
but  Inflammation  ensued.  The  bone  between 
the  shoolder  and  tbe  elbow  died,  and  a  year 
thereafter  was  ranoved  by  Dr.  Stewart* 
Third  error:  The  court  erred  In  tbe  follow^ 
Ing  paragraph  from  Its  charge:  fTake  tbe 
case,  then,  and,  ke^li\g  In  mind  all  that 
yon  have  heard  from  the  mouths  of  the  dif- 
ferent witnesses,  and  under  tbe  testimony 
given  before  you,  and  the  law  as  yoa  have 
beard  It.  about  whlcb  there  Is  no  dlff<tren<-e 
of  opinion  between  connBel,  render  such  a 
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verdict  as  yon  bellere  will  accord  Mth  the 

obligations  you  bare  assumed  as  Jurors.' " 

Stuart  &  Stuart,  for  appellant  S.  M. 
Leidlcb  and  J.  M.  Weakley,  for  appellee. 

PER  CURIAM.  We  are  by  no  means  fi«e 
Ci-om  mlsRlvIngs  as  to  the  con-ectoess  of  the 
conclusions  readied  by  the  Jury  In  this  case, 
but  a  motion  for  a  new  trial  Is  under  the 
control  of  the  court  below.  Our  business  la 
with  the  alleged  errors  In  the  trial.  The 
exi-Iuslon  of  a  question  asked  of  Dr.  Stewart 
is  the  subject  of  the  first  assignment  of  er- 
ror, but  the  exclusion  was  not  excepted  to  at 
the  trial,  and  no  exception  has  since  been  al- 
lowed. The  offer  is,  for  this  reason,  not 
upon  the  record,  and  we  cannot  properiy  con- 
sider it  The  second  is  to  the  statement 
made  by  the  learned  Judge  in  his  charge, 
that  It  was  not  very  material  whether  the 
arm  was  broken,  and  Dr.  Bets  was  aiq;)Ued 
to  In  1890  or  In  1891.  We  see  no  error  in 
this.  The  subject  to  which  the  attention  of 
the  jury  was  directed  was  not  so  much  one 
of  date  as  one  of  the  character  and  ade- 
quacy of  the  examination  made.  The  same 
must  be  said  of  the  third  assignment.  There 
really  was  no  dlfTerence  of  opinion  between 
counsel  about  the  legal  principles  applicable 
to  the  action.  The  plalntiCC's  right  to  re- 
cover rested  on  the  care  or  negligence  of 
the  defendant  This  was  a  question  of  fact 
about  which  counsel  did  differ,  but  on  the 
legal  questions,  the  fact  that  no  exception 
is  now  taken  to  the  instructions  given  to 
the  jury  upon  them,  satisfies  us  that  the 
appellant  sees  In  th&ca  nothing  of  which 
he  can  Justly  complain.  We  can  sustain 
neither  of  the  assignments.  If  the  Jury 
i-eached  a  mistaken  conclusion,  we  have  no 
means  for  correcting  it.  The  learned  judge 
of  the  court  below  seems  to  have  been  sat- 
isfied with  the  verdict,  and  we  must  be.  The 
Judgment  ts  affirmed. 


BRTSON  T.  HOSIE  FOR  DISABLED  AND 
INDIGENT  SOUDTERS  et  al. 
(Supreme  Court  of  Penntirlvanla.    May  20, 
1899.) 

Pbxbio:?  MoysT  —  Pathbsts  Required  ov  In- 
mates OF  Soldiers*  Homr. 

Voluntary  payments  of  Unltefl  Stfttes  pen- 
aioQ  money,  made  to  the  soldiers'  and  sailors' 
home  at  Erie  by  an  Inmate  thereof,  in  pursuance 
of  an  agrenuent  under  which  bis  admission  to  the 
home  was  obtained,  cannot  be  recovered. 

Appeal  from  court  of  common  pleas,  Erie 

couuty.  , 

Assumpsit  by  James  Bryson  against  the 
Home  for  Disabled  and  Indigent  Soldiers  and 
Sailors  of  Pennsylvania  at  Erie,  and  the  trus- 
tees of  the  home,  Major  W.  W.  Tyson,  com- 
mander. From  a  judgment  for  defendants, 
plaintiff  appeals.  Atlirmed. 

3.  Robs  Thompson,  for  appellant.  F.  Car- 
roll Brewster  and  B.  L.  Wbittelsey,  for  ap- 
pellees. 


WILLIAMS,  J.  The  plalDUff  meA  to  r^ 
cover  certain  sums  of  money  whldi  be  al- 
leged be  had  beat  compelled  to  pajr  to  the 
home  (Hit  of  his  quarterly  Installments  of  i>pn 
slou  money  received  from  the  United  Staip^-. 
These  exactions  he  alleged  were  illegal,  as'l 
m  plain  violatioa  of  the  spuit  If  not  tbe  let- 
ter, of  the  pension  laws.  An  atUdavit  of  df^ 
fense  was  made  by  tbe  commanding'  ottkv 
of  the  home,  In  which  he  set  out  the  follow- 
ing facts:  First  the  adoption  of  a  rale  by 
the  board  of  managers  of  the  home  reqnirin= 
the  Inmates  to  turn  ov«-  80  per  cent  of  their 
pension  money  to  the  treasurer  of  tbe  institu- 
tion; second,  that  upon  the  admlseicHi  of  tbf 
plaintiff  he  signed  an  agreement  In  writing 
binding  himself  to  comedy  with  the  rules  of 
the  home,  of  which  he  knew  this  to  be  on--; 
third,  that  the  payments  for  which  he  ik>w 
sues  were  made  by  nim  voluntarily.  In  a*> 
corilaiiee  with  the  contract  so  executed  by  him 
on  Ills  admission.  The  learned  Judge  of  the 
court  below  held  this  attidavlt  to  l>e  snfficieut 
to  prevent  a  Judguimt  on  motion,  and  tbi^ 
appeal  is  from  that  ruling.  The  lenmed  ctn- 
tleman  who  repi-esents  tbe  apiiellnnt  bus  ar- 
gued with  great  earnestness  that  the  rule  nn- 
der  which  the  money  was  paid  to  the  trfss- 
urer  is  wholly  unauthorized.  We  are  not  in- 
clined to  decide  that  question  at  this  time. 
It  is  not  necessary  to  the  decision  of  this  ca-«e. 
If  the  payments  shall  turn  ont  to  be  volou- 
tary,  as  iaalleged,  and  in  put-siiance  of  an  agree- 
ment under  which  tbe  plalotilTa  admission 
was  obtained,  and  that  admission  dq>ra.lnl 
uiwn  the  contract,  and  not  upon  tbe  poeitiTv 
provisions  of  the  statute  organbslng  this  in- 
stitution, then  the  plaiotifT  cannot  recover. 
The  record  before  us  does  not  afford  the  menus 
of  determining  these  questions.  Tliey  will  be 
developed  on  the  trial.  Meantime  all  tliat  we 
can  now  decide  Is  that  the  affidavit  la  to  be 
taken  as  absolutely  true;  and,  asanmlng  j» 
truth,  we  thluk,  so  far  as  this  record  enables 
us  to  see,  that  the  court  below  was  right  is 
refusing  the  motion  for  judgmoit,  and  Its  ac- 
tion therein  is  now  atttrmed. 


OGONTZ  LAND  &  IMPROVEMENT  CO.  t. 
JOHNSON. 
(Supreme  Court  of  Penney  Irania.    Hay  20, 
1885.) 

Deed — Bcildiso  Rbstrictioxs — Opes  Porch. 
A  roofed  pordi.  built  on  brick  foODdattoBs. 

and  permanently  attached  to  the  whole  fmot 

width  of  a  house,  though  uoiDcIosed.  is  within  tSe 
prohibition  of  a  building  restriction  in  a  det^  ibii 
nil  buildings  shall  be  erected  not  less  than  » 
tain  number  of  feet  back  from  the  fence  line. 

Appeal  from  court  of  common  pleas.  Mont- 
gomery  county. 

Bill  by  the  Ogontz  I^and  &  Improvement 
Company  against  Amos  Johnson  for  an  io- 
junction.  From  a  decree  for  defendanr. 
plalntltf  appeals.  Reversed. 

The  bill  set  forth  that  tbe  plaintiff  conv(\v- 
ed  to  defendant  a  lot  of  land  subject  to  ih<> 
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restriction  "that  all  buUdlDga  upon  the  said  < 
lota  Bball  be  erected  not  less  than  fifteen 
feet  back  from  tbe  fence  line";  that  defend- 
sint  was  erecting  a  building  upon  tbe  lot. 
contrary  to  tbe  reetilction,  and  within  seven 
feet  of  tbe  fence  line;  and  alleged  irreiiarar 
ble  injui7,  and  prayed  for  an  injunction. 
I^be  answer  admitted  the  purchase  of  tbe 
tot,  the  restriction  In  tbe  deed  for  tbe  same, 
tbe  erection  of  tbe  building,  but  denied  that 
tbe  building  was  erected  contrary  to  the  re- 
striction; admitted  tbe  building  of  three 
brick  foundation  piers  in  front  of  tbe  build- 
ing to  support  a  frame  porch,  which  was 
proposed  to  be  attached  to  tbe  front  thereof; 
averred  that  the  front  line  of  tbe  proposed 
porch  would  be  seven  feet  from  the  fence 
line;  tliat  it  would  be  an  open,  uninclosed 
porch;  that  tbe  porch  could  not  In  any  way 
alTect  tlie  use  and  enjoyment  of  adjoining 
lots;  that  it  was  not  a  building,  within  the 
meaning  of  the  restriction  in  tbe  deed;  and 
prayed  for  tbe  dismissal  of  tbe  bill. 

Following  Is  one  of  BlalntifTa  asaignmenta 
of  error;  "Seoond.  The  court  erred  in  hold- 
ing that  the  porch  erected  by  tbe  defendant, 
tbe  same  having  bera  erected  with  and  at- 
tached to  tbe  liouse,  with  tbe  front  line 
thereof  aewea  feet  from  tbe  fence  Un^  was 
not  a  violation  of  tbe  reatrlctlon  In  defrad- 
ant's  deed." 

Bdw.  F.  Kam,  tot  appellaiit  WlUlam  F. 
BoUy,  tor  app^ee. 

MITCHBLL,  J.  Both  the  bin  and  tiw  an- 
swer are  In  rery  britf  and  general  terms, 
and  the  facts  in  regard  to  the  porch  in  con- 
trovan^  do  not,  therefore,  appear  with  pre- 
daloD  as  to  details.  The  answer,  however, 
admits  that  tbe  porch  is  to  be  a  permanent 
part  of  the  house,  built  upon  bri<^  foanda» 
tiona,  and  projecting  to  within  seven  feet 
of  the  fence  line.  Prima  laete,  this  is  In 
Tl<datlon  «t  tbe  building  restriction.  Tbe 
terms  of  ttds  are  not  in  dispute.  Tliey  are 
that  '*aU  bondings  upon  the  said  lota  shall 
be  erected  not  less  tban  fifteen  feet  \Mik 
from  tbe  fence  llna"  l^e  intention  of  this 
clause  la  plain.  It  is  to  widen  the  entire 
space  betwen  tbe  house  lines,  and  secure  tbe 
light,  air,  and  i^n  view  incident  to  a  wide 
street  The  language  la  "all  buildings,"  and 
that  means  all  substantial  parts  of  all  build- 
ings. While  merely  incidental  encroacb- 
ments  on  this  qnce  by  steps  or  eaves  or 
ornamental  projections  might  not  amount 
to  violations  of  the  agreement  (see  City  of 
Philadelphia  v.  Presbyterian  Board  of  Pub- 
lication, »  Pbila.  488),  yet  a  porch  extending 
the  wh<^  width  of  tbe  bouse,  as  a  substan- 
tial and  integral  part  of  it,  is  clearly  so. 
If  it  can  occupy  eight  feet  of  tbe  reserved 
space,  It  could  as  well  occupy  the  whole 
fifteen  feet  to  the  fence  line,  and  thereby 
destroy  the  open,  uniform,  general  effect 
meant  to  be  secured.  We  agree  with  the 
learned  Judge  below  that  "whether  a  porch 
or  plasia  attached  to  a  dwelling  house  la  a 


I  building,  or  a  constitueat  part  of  the  dwell- 
ing, depends  on  tbe  manner  of  Its  construe* 
tion,  and  the  uses  to  which  It  is  to  be  ap> 
plied";  but  we  do  not  think  tbe  fact  of  Its 
being  open  or  inclosed  Is  tbe  ruling  factor. 
It  is  one  item  of  evidence  only,  and  each 
case  must  depend  on  Its  own  circumstances 
as  shown  by  the  whole  evidence.  As  al- 
ready said,  tbe  details  as  to  this  porch  do 
not  precisely  appear,  but  It  is  to  be  gathered 
from  tbe  answer  and  the  arguments  of  both 
parties  that  it  is  an  Integral  part  of  the 
house,  built  with  It,  on  brick  foundations, 
roofed,  and  permanently  attached  to  the 
whole  width  of  tbe  front  Tbe  fact  that  It 
is  open  at  the  sides  and  In  front  will  not 
save  It  from  b^ng  an  obstruction  to  light 
all,  and  uniformity  of  effect  and  as  such 
contrary  to  the  restriction.  Decree  reversed, 
bill  reinstated,  and  injunction  directed  to 
be  awarded,  with  costs. 


WtLHlDLH,  Sheriff,  v.  FAYETTE  OOTINTY. 
WnpEeme  Oonrt  of  Pennsylvania.   Hay  27, 
1886.) 

CoHiiiTicBKT— SniRim*  Vna. 

Act  April  2. 1868,  providincr  that  the  sher- 
iff dtall  receivto  as  a  fee  on  comnutment  for  any 
criminal  natter  60  cents,  entitles  tbe  sheriff  to 
that  sum  for  eadi  of  several  personi  reorived  on 
one  commitmeDt  for  tiie  same  matter. 

Appeal  from  court  of  common  pleas,  Fay- 
ette county. 

Case  stated  by  William  H.  Wilhelm,  sher- 
iff, against  tbe  county  of  Fayette.  From  a 
Judgment  txit  plaintiff,  defendant  appeals. 
Affirmed. 

R.  P.  Hopwood.  for  appellant  D.  W.  11c- 
Donald  and  James  R.  Gray,  for  appellee. 

PER  CURIAM.  This  case  stated  embodies 
all  the  facts  upon  which  tt»  Judgment  of  tbe 
court  below  Is  based.  As  sheriff  ot  the  coun- 
ty and  keeper  of  the  conunon  jail,  the  plain- 
tiff received  into  his  custody  85  persons, 
charged  before  a  justice  of  tbe  peace,  in  one 
information,  with  the  murder  of  Joseph  H. 
Paddock,  and  duly  conunitted  for  trial  by 
said  justice,  as  evidenced  1^  18  separate 
cmnmltments,  containing  from  three  to  tight 
names  each.  The  sole  question  was  whetho- 
plaintiff  was  entitled  to  a  commitmoit  fee 
of  60  cents  for  each  of  the  96  penoaa  llius 
committed  and  received  by  him.  or  a  fee 
of  50  cents  for  each  of  tbe  18  separate  com- 
mitment papers,  or  only  a  fee  of  60  cents 
for  tbe  entire  number  of  86  persons  named 
in  said  several  commitments.  The  act  (tf 
April  2.  1868,  fixing  tbe  fCeblll  under  which 
tbe  contentloo  arose,  reads,  inter  alia,  thus: 
"Fee  on  commitment  for  any  criminal  mat- 
ter. 60  cents."  Tbe  learned  Judge  of  tbe 
court  below  construed  this  to  mean  a  fee 
of  60  cents  for  each  p^son  received  on  com- 
mitment without  regard  to  the  fact  that  they 
were  all  committed  for  the  same  criminal 
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matter,  or  the  fnrtber  fact  that  a  separate 
commitment  was  not  made  ont  for  each  sep- 
arately. In  this,  we  think,  he  was  so  clearly 
rt^ht  that  discussion  of  the  subject  is  no- 
necessary.  Judgment  affirmed. 


HOGG  V.  CONNELLSVILLB  WATER  CO. 
(Sopreme  Court  of  PenniylTania.    May  27, 
1895.) 

RtVABiAH  RiQBTs— DivaBSiON  OT  Watbr  — Tac»- 

I'Asa  roR  Damaoks. 
A  lower  riparian  owner  is  not  required  to 
be  in  possession  of  his  lands  in  order  to  maintain 
trespass  against  an  upper  owner  to  recover  dam- 
agea  for  diverting  the  waters  of  the  stream. 

Appeal  trom  conrt  of  common  pleas,  Fayette 

county. 

Trei^ss  by  John  T.  Hogg  against  the  Con- 
nellsvlUe  Water  Company  to  recover  damages 
for  diverting  water.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Defendants  assignments  of  error  are  as  fol- 
lows: 

"First.  The  court  erred  In  affirming  the 
plaintiff's  first  point,  which  point  and  answer 
are  as  follows,  to  wit:  That  under  the  evi- 
dence the  plaintiff  Is  entitled  to  recover  at 
least  nominal  damages.'  Answer:  That  Is 
affirmed.' 

"Second.  The  court  erred  in  affirming  plain- 
tiff's fourth  point,  which  point  and  answer  are 
as  follows,  to  wit:  That,  if  the  Jury  should 
find  that  the  plaintiff  is  entitled  to  damages, 
they  should  estimate  them  ftom  the  date  of 
the  taking  of  the  water  down  to  the  date  of 
this  trial.*    Answer:  'This  Is  affirmed.* 

"Third.  The  court  erred  In  refusing  defend- 
ant's first  point,  which  point  is  as  f<^ow8: 
That,  if  the  plalntlfl  Is  entitled  to  lecorer  at 
all.  In  this  action,  he  can  only  recorer  nominal 
damaf;es." 

"Fourth.  The  court  erred  in  refusing  de- 
fendant's second  point,  which  point  Is  as  fol- 
lows: 'That  the  plaintiff  Is  not  entitled  to  re- 
cover In  this  action  for  any  money  expended 
or  expense  incurred  In  making  repairs,  or  in 
scooping  out  the  channel  of  the  dam  above 
the  confluence  of  the  McCoy  run  with  the  race 
leading  from  the  dam  to  the  mill  of  plalnUff.* 

"Fifth.  The  court  wred  In  refusing  defend- 
ant's third  point,  which  pcdnt  Is  as  followa: 
'That  the  plaintiff  U  not  entitled  to  recover  In 
this  action  tor  any  money  expended  or  ex- 
pense Incurred  by  plaintiff's  leasees  tn  acooi>- 
ing  out  the  (Aannel  or  making  repairs  on  the 
dam  above  the  confluoice  of  McCoy's  run  with 
the  race  leading  from  sold  dam  to  plalntUTs 
mm.' 

"Sixth.  The  court  erred  In  not  sustaining 
defendant's  objection  to  the  following  ques- 
tions asked  John  T.  Hogg  to  wit:  'Q.  Is  that 
water  supply  sufficient  for  the  cattle  pastur- 
ing in  there?  A.  Not  all  the  time.  Q.  Has 
that  fact  made  any  difference,  Mr.  Hogg,  In 
the  renUng  by  yon  of  Oils  land  foe  pastore? 
A.  Yea,  air.   Q.  I  win  aA  yon  now  to  state 


what.  In  your  Judgment,  has  been  tba  yeai^r 
loss  to  yon  by  reason  of  bdng  deprived  of 
this  water  by  the  water  company.  Mr.  Boyd: 
Wdl,  if  your  honor  please,  I  object  to  that 
question;  it  is  not  a  matter  for  estimation;  it 
Is  a  matter  that  ought  to  be  shown  by  flemm 
Mr.  Lindsey:  How  else  can  he  do  It  thin 
that?  He  Is  tiie  owner  of  the  land;  be  ba& 
been  receiving  the  revenue  from  It;  and  be 
Is  able  to  state  how  much  he  has  lost  by  rea- 
son of  being  deprived  of  this  water.  Tbe 
Court:  Objection  overruled,  and  bill  aeftled. 
Q.  What  has  been  the  annual  loss  in  rentals 
by  reason  of  the  loss  of  the  water?  A.  Two 
hundred  dollars  per  year.  Q.  Do  yoa  know. 
Mr.  Hogg,  what  year  the  water  company  first 
deprived  yon  of  the  watw7  A.  I  beUere  it 
was  In  1683.  Q.  Well,  sir;  I  will  aak.  yon  if 
that  deprivation  has  continued  from  that  time 
until  the  present  A.  Tes,  sir.' 

"Seventh.  The  court  erred  In  not  sustaining 
defendant's  objection  to  the  following  Ques- 
tions asked  John  T.  Hogg,  to  wit:  *Q.  I  wlU 
ask  you,  sir,  if  the  deprivation  of  water  bj 
this  water  company  has  made  any  dUference 
to  you  In  the  annual  roital  value  of  that  mill? 
A.  Tes,  sir.  Q.  How  much  diff«*enoe,  Mr. 
Hogg,  has  it  made?  A.  WMI.  In  the  way  of 
repairs  and  expense— Q.  Were  yon  required 
to  keep  them  up  under  your  agreement?  A 
Yes,  sir.  Q.  Very  well.  then,  how  miudi  has 
It  made?  A.  Two  hundred  didlara  per  year. 
Mr.  Boyd:  I  object  to  that,  your  honor.  I 
don't  think  it  la  competent  Q.  Wbat  was 
the  character  of  the  r^^alra  that  were  neces- 
sitated by  reasw  of  their  taking  thla  water? 
A.  Well,  to  kuep  the  water  ways  In  order. 
Q.  Very  well,  then,  what  difference  did  it 
make  In  the  annual  rental  of  your  property  l 
The  Court:  I  don't  quite  understand  your 
proposition.  Mr.  Lindsey:  It  woold  be,  per- 
haps, plainer,  your  honor.  If  I  offered  the  ar- 
ticle of  agreement  We  propoae  to  ahow 
what  it  has  cost  talm,  which  la.  of  coarse,  a 
diminution  of  the  rental  value  of  the  pn^ 
erty  during  the  time  these  people  hare  held 
it  under  this  lease.  I  offer  in  evidence  arti- 
cle of  agreement,  made  10th  day  of  Decem- 
ber, 1883,  between  John  T.  Bogg  and  James 
Calhoun  and  others,  for  the  purpose  of  show- 
ing the  rental  value  of  this  mllL  This  to  be 
followed  t>y  evidence  showing  the  dlffereace 
In  rental  value  by  reason  of  tbe  d^trlTatioB 
of  this  water  by  this  water  company.  Mr. 
Boyd:  I  object  that  It  Is  not  competent  for 
the  reason  that  It  appears  to  have  been  en- 
tered Into  after  the  stream  was  dlTttted,  from 
any  testimony  In  the  case;  and  I  don't  see 
Its  relevancy  at  all,  or  that  It  tends  to  prove 
anything  that  he  alleges  here,  In  any  wav 
teuds  to  prove  that  he  would  be  entitled  to 
any  damages  In  thU  case.  Tbe  Court:  This 
lease  was  made  after  the  construction  of  the 
works,  as  I  understand?  Mr.  Lindsey:  To. 
air.  The  Conrt:  I  don't  see  the  oompeteocy 
of  that  but  we  will  receive  It  tor  tbe  present, 
and  we  will  contr<d  it  afterwards.  Ifr.  Boyd: 
Oiva  me  an  exertion.   The  Court:  Ym, 
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air.  Article  of  agreement  admitted  and  read, 
ana  maifeed  "ExblUt  2,"  of  tUa  date^  Febra- 
ary  2, 18M.' 

"Elgbth.  Tbe  ooart  erred  In  not  nuBtalnlng 
defendanfa  olijectlOB  to  tbe  following  aue»> 
tlon  asked  Jobn  T.  Hogg,  to  wit:  'Q.  Wbat 
has  It  cost  yon  annually  to  Iraep  op  this  wa- 
ter conrse^  z^ialrs,  and  water  power  at  this 
mUlT  Mr.  Boyd:  We  object  Tbe  Oonrt: 
Objection  oranded,  and  bUi  sealed.  A. 
About  two  bnndred  d(dlara  per  year.' 

"Nlntb.  The  conrt  emA  In  not  sustaining 
tbe  defendant's  ot^ectlim  to  tbB  following 
qnestloo  asked  Oonnd  Hoofit  to  wit:  *Q. 
1  win  ask  yon  whether  or  not,  sir,  there  has 
been  a  suffldait  flow  of  wvter  there  for  the 
use  of  the  cattle  that  have  been  pasturing 
thwe  In  the  dry  season.  Mr.  Boyd:  I  object 
The  Court:  That  I  thln^  is  proper.  Objec- 
tion orermled,  and  blll'scaled.  A  There  was 
no  water  at  all  passing  thnragh  my  dam  last 
summer  for  two  or  three  months,  only  when 
It  rained;  poMlbly  for  Just  an  hour  or  two 
afterwards.' 

'Tentli.  Tbe  conrt  ened  In  not  sustaining 
defendant's  otdeetkm  to  the  ftdlowlng  ques- 
tion asked  Daiid  Newemner.  to  wit;  *Q.  I 
will  ask  yon,  then,  what  would  be  the  annual 
value  of  that  fhrm  for  pasturage  purposes,— 
tbe  Hogg  farm?  The  dUBarence  between  the 
Bwwwi  rental  ralue  of  this  land  befMe  the 
auction  of  this  dam,  and  after  the  weetlon  of 
this  dam?  Mr.  Boyd:  I  object.  The  Oonrt: 
Objection  oToruled.  and  bill  sealed.' 

"Bleraith.  The  oonrt  erred  In  not  sustain- 
ing defendant's  objection  to  tbe  following 
questions  asked  James  Stafford,  to  wit:  'Q. 
Mr.  Staftord,  I  will  ask  yon  what,  in  your 
opinion,  would  be  tbe  rental  value  of  Bir. 
Hogg's  land  before  the  wUer  was  taken  from 
it  by  the  water  cmnpany  and  after  It  was 
takm,  by  the  year?  Tbe  Cknirt:  That  Is  not 
limited  as  suggested  In  tbe  boslneaa  of  ps«- 
turlng.  Mr.  Llndsey:  Oh,  yes;  I  Intended 
to  put  Uiat  In,  of  course.  Q.  Using  It  as  Mr. 
Hogg  has,  for  pasture?  Mr.  Boyd:  I  object 
that  the  question  la  not  competent,  and  be 
has  not  qnatlfled  himself  to  give  an  opinion. 
The  Conrt:  Ob,  he  was  examined  before. 
We  d<»i't  wuit  to  r^eat  all  the  eross-exam- 
ination  again.  Q.  What  then,  would  be  the 
difference  In  roital  value?  A  Well,  do  you 
mean  annually?  Q.  Tes,  sir;  annually,  for 
each  year.  The  Court:  Since  ISBEL  A  Well, 
as  near  as  1  can  guess— of  course  I  cannot 
slve  any  accurate  calculation—  Q.  I  Just 
want  your  Judgment  A  I  would  suppose 
about  two  hundred  ^dlais.' 

**Twdfth.  The  conrt  erred  In  not  sustain- 
ing defoidont's  obJectiiOL  to  the  following 
questions  asked  I^ul  Oroi^  to  wit:  'Cbrass- 
«XMnlnatlon  by  Mr.  Boyd:  Q.  Ton  dcm't 
know  that  the  suroly  of  water  had  anythlxiff 
to  do  with  that,— the  dlfftfence  In  the  number 
pastured  then?  A  W^  I  wouldn't  want 
to  Just  say  that  I  suppose  It  Be-direct  ex- 
amination by  Mr.  Llndsey:  Q.  Have  yon 
ever  beard  that?  A  Yes,  sir;  I  have.  Mr. 


Boyd:  Hold,  I  object  to  that  -  Mr.  Llndsv: 
It  seems  to  me,  your  bouOT,  that  that  would 
be  omvetttit  1'  he  beard  It  In  any  way.  If 
he  has  a  knowledge  hi  any  way,  it  wonld  Jus- 
tify him  In  saying  sa  Tba  Court:  It  seems 
to  me  that  that  would  be  competwt  Mr. 
Boyd.  Mr.  Boyd:  Z  dw't  see  anything  to 
distinguish  that  from  any  other  hearsay  tes- 
timony. The  Court:  I  think  he  has  a  right 
to  say,  not  what  any  one  said  to  him,  but 
simply  the  fact  that  he  heard  some  other  par- 
son say  so  and  so;  I  mean  In  a  general  way; 
that  he  knew  ot  persons  taking  cows  out 
and  heard  that  that  was  the  cause  ot  it 
without  going  into  any  of  the  iwrtlculars.  Q. 
Do  you  know  tit  peopto  imno^ng  and  taking 
away  their  eows?  Mr.  B<^:  I  object  that 
It  Is  not  competent  The  Court:  Objection 
overruled,  and  bill  sealed.  A  Yea,  Q. 
Did  you  hear  the  reas<m  alleged  for  taking 
them  away?  A  Yes,  sir;  scarcity  of  water,' 

"Thirteenth.  The  court  erred  in  not  sustain- 
ing defendant's  iddectton  to  tbe  foUowlng 
questions  asked  David  Carson,  to  wit:  'Q. 
Do  you  know  ot  tbe  owner  or  lessees  of  the 
mill  being  obliged  to  widen  and  scoop  out  the 
channel  since  the  bnUdbig  of  this  dam  ?  Mr. 
Boyd:  I  object  Tbe  Court:  Well,  as  far  as 
the  questloi  is  cooMmed,  It  seems  to  me  that 
It  might  be  competent  Objecthm  overruled, 
and  bill  sealed.  A  I  have  seen  him  scoop  it 
out  at  dtfferent  times  nearly  erwy  summer.' 

"d'onrtseufh.  The  court  ened  In  not  sustain- 
ing defendant's  objectioiu  to  the  foUowlng 
questions  aakeA  Robert  Sechilst:  'Q.  Do  you 
know  the  value  of  land  for  pasture  there 
about  OonneUsvllle?  A  I  taww  the  value  of 
that  land  for  pasture.  Q.  How  long  have 
yon  known  It— the  land?  A  In  the  nelgb- 
bmlkood  of  twwty  years.  Q.  Wdl,  sbr.  Is 
the  pasturage  worth  more  or  less  than  It  was 
before  the  water  was  dint  ettt  Mr.  Boyd: 
I  object  that  It  Is  not  competoit  Tb»  Court: 
Oh,  that  is  In  llne^  I  think.  Objection  over* 
ruled,  and  sealed.  A  It  Is  worth  less. 
Q.  Do  you  know  what  it  was  worth  before 
the  dam  was  built  a  month?  A  I  tUnk  It 
was  $2.50  per  month,  aa  near  as  I  can  remem- 
ber.  Q.  Do  you  know  what  It  Is  now?  A 
12.00  Is  what  Mr.  Hogg  charBe>>' 

"Fifteenth.  The  conrt  wred  In  not  sustain- 
ing defendant's  objection  to  the  Cidlowlng 
questions  asked  Bobwt  Sechrist  to  wit:  *Q. 
From  your  knowledge  of  this  land— you  ssy 
yon  know  the  value  of  It  for  pasture  land— 
I  will  ask  you  wbat  would  be  the  difference 
in  the  annual  value  for  pasturage  befMe  the 
dam  was  built  and  after  the  dam  was  built 
Mr.  Boyd:  I  object  The  Conrt:  Admitted, 
subject  to  the  same  obJectUm  as  before^  A 
I  should  say  about  two  hundred  dollars  pw 
annum.' 

"Sixteenth.  The  oonrt  erred  In  sustaining 
the  objection  ot  tbe  plaintiff  to  the  following 
question  by  the  defmdant  to  J.  A  Bforrow, 
to  wit:  'Q.  7rom  your  weiring  or  measuw- 
mant  en  the  McCoy  run,  to  what  extent 
would  It  go  towards  numlng  the  mill  Inde- 
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pendent  of  the  water  from  the  rlrerT  Ur. 
LiBdse^:  I  object  to  that,  for  the  reaB<»i  that 
thlfl  wttnen  never  aaw  HcGoy*s  ran  nntii 
after  the  reservidr  was  bollt  The  Court: 
But,  as  I  understand  him,  he  took  the  meas- 
nrement  of  the  water  above  the  reaerrolr. 
mie  great  objection  to  It  Is  that  they  tmA  a 
elngle  day,  which  amounts  to  nothing  prac- 
tically, basing  his  opinion  npon  that  particu- 
lar test  of  the  flow  of  the  water.  I  think  it 
la  not  competent  Mr.  Bc^d:  Your  honor 
will  give  us  an  exceptliHi.  The  Oonrt:  Tea, 
sir.' 

"Sevoiteenth.  The  court  ened  in  charging 
the  Jury  aa  follows:  'If  the  pn^oty  had  been 
rmted  befwe^  and  If  he  was  unable  to  rent 
It  for  aa  much  afterwards  as  he  waa  before, 
you  would  have  a  d^nlte  means  oC  deter- 
mining the  measure  of  his  damages,  because 
there  would  be  something  which  Is  a  men 
mattOT  of  calculation;  bqt,  occupied  as  It  was 
by  Mr.  Hogg,  np(m  which  he  waa  carrying 
on  a  business  such  as  has  been  stated,  there 
la  no  means  itf  getting  at  One  exact  IfMs  to 
him.  because  It  la  like  any  other  mattOT  <rf 
business.* 

"Bighteenth.  oonrt  erred  In  charging 
the  Jury  as  foUows:  *0n  the  other  hand,  the 
d^andant  company  has  a  number  of  wttness- 
ea  who  say  that,  In  th^  Judgment,  the  plmn- 
tifl  was  not  Injured  at  all;  that  thne  was 
plenty  of  water  there  after  that,  and  that  he 
lost  nothing  by  reasm  of  the  want  at  water. 
80  you  will  take  all  that,  thn,  and  deter- 
mine what  would  be  a  fair  and  Just  compen* 
eatum  to  Mr.  Hogg  fw  the  dqwtratlon  of 
this  water  vjftm  his  land,  coudderlng  the  use 
to  which  he  was  putting  It  at  the  time,  and 
has  been  putting  It  erer  since.' 

"inneteenth.  The  court  oted  In  diarglng 
the  Jury  as  ftdlows:  'Harlng  fixed  tiiat  ele- 
ment of  damage  you  will  then  go  to  the  oth- 
er; that  Is,  the  mUL  And  you  will  remem- 
ber when  the  ease  first  t^ened  thwe  was 
some  dlscusirion  as  to  what  waa  the  vmpa 
tutiuKmy  to  ba  glren  In  the  case.  A  lease 
was  offered  In  erldence,— Mr.  Hogg  having 
leaaed  the  property,— and  If  he  got  the  same 
rent  afterwards  aa  he  did  before,  of  course 
be  waa  not  Injured  In  the  mill.  That  Is  very 
simple  and  plain.  And  whra  the  suggestion 
waa  first  made,  I  was  disposed  to  rule  that 
Mr.  Hogg  could  have  no  dement  <a  damage 
la  that;  but  the  eounad  pointed  out  the  fact 
that  this  lease  was  made  with  the  ccmditton 
that  Mr.  Hogg  waa  to  keep  tlw  race  course— 
the  mill  race-^  condltioa  to  sni^ly  a  fiow 
of  water  as  heretofore;  and  that  seemed  to 
me  to  be  as  If  he  guarantied  It  Fw  in- 
stance, if  be  raited  it  for  the  same  amount  as 
he  had  rented  It  previously,  and  guarantied 
the  same  amount  of  water,  and  It  was  not 
supplied,  and  the  mill  lay  Idle  for  ttiat  rea- 
son, why,  there  would  be  a  loss  upon  that; 
and  therefore  I  allowed  them  to  prove  what 
additional  cost  there  waa  in  uuilnttilning  this 
flow  of  water  In  the  BIcOoy  run.  And  that 
is  a  point  you  win  detovdne^-^iot  what  It 


cost  to  keep  the  race  open,  but  what  amonm 
of  that  cost  was  caused  hy  a  want  of  water 

comiug  from  McCoy's  run.'" 

Boyd  &  Umb^  for  appellant  Undoey  ft 
Johnston  and  W.  A.  Hogg,  tor  appellees 

PER  CURIAM.  Id  Tlewof  ttaefactswhicb 
the  testimony  in  this  case  tended  to  pcore 
there  Is  nothing  In  dtber  of  the  18  ^ecttcs- 
tiouB  of  error  that  requires  a  reveraal  of  the 
judgment  It  Is  conceded  that  tur  the  piu^ 
pose  of  supplying  water  to  the  people  of  Goe- 
DellsTlUe  for  domestic  and  other  parposes, 
defendant  company  diverted  from  its  regular 
channel  a  considerable  quantity  of  water, 
which  otherwise  would  have  flowed  throngli 
and  over  plalntlflTs  lauds,  lying  on  etttia-  tide 
of  the  stream  below  the  point  at  wbidi  the 
water  was  diverted.  It  waa  alao  Bhown  by 
competent  evidence  that  in  conseqnakce  of 
said  divmi<m  of  the  water,  plaintiff  rastain' 
ed  damages.  Without  referring  In  detell  to 
the  testlntony  ttearlng  on  that  and  otbw  que»- 
tlcms  involved  In  the  issue,  It  Is  suffictait  to 
say  that  it  presented  a  proper  case  for  the 
consideration  of  the  Jury;  and  it  was  taSjij 
submitted  to  them  by  the  learned  Judge  who 
specially  presided  at  the  trial,  with  snbstaa- 
tlaUy  accurate  and  adequate  Instmctlw. 
We  find  noQilng  In  elthw  of  tiie  spectflcatloBi 
that  reqalrea  discussion.  Jndgmeitt  Tiffliwtd 
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SCOFIELD  et  at 

Appeal  of  MADDEN. 
(No.  391.) 

(Snprenw  Court  of  Pemiayhania.  Mmj  2X 
1886.) 

HoaTOAGM  —  AORIBMBNT  AS  TO  FOKBCLOeCVS— 

CoitTBHSioM  or  Hbcukitibs — Accouitnse. 
In  a  oroceeding  •sainst  a  married  wanu 
and  her  fansGand  to  foredose  a  mortsaee,  the  for- 
mer's affidavit  of  defense  stated  tliat  she  became 
liable  to  plaintiff  as  goarantor  of  notes  <n  whid 
her  husband  was  indoraer,  and,  to  seciue  the 
same,  pledged  certain  mortgage  securities  with 
plaintiff,  and  executed  a  mortage  on  ha  iadi- 
vldnal  property,  being  ftat  described  fu  the  mort- 
cage  In  suit;  that  it  was  thai  agreed  ia  wri^ 
mg  that  only  in  case  of  a  deficiency  after  enfor- 
cing the  securities  was  the  mortgage  to  be  fore- 
closed; that  thereafter  tiie  mortgage  In  suit  waa 
executed  to  plaintiff  by  defendant  and  her  hat- 
band becaose  of  tlie  invalidltv  of  the  femer 
mortgage,  and  was  delivered  to  ba  att<niiey,  who 
also  represented  plaintiff,  with  the  ondnstendic; 
that  it  should  be  used  only  to  protect  defendaa: 
in  ease  the  former  mortgage  was  attat^ed  by  her 
husband's  creditors;  that  plaintiff  had  otwvened 
certain  of  tlie  secnrities  to  its  own  nee.  and  dis- 
posed of  the  same;  that  property  described  id 
one  of  the  mortgage  securities,  and  worth  more 
than  tile  mortgage  debt  ia  suit,  was  tamed  oth- 
to  plaintiff,  to  save  foreclosure  of  such  mortga^t : 
and  that  plaintiff  has  never  accounted  therefor, 
nor  for  oil  taken  by  him  therefrom.  ffcU,  tint 
tiw  affidavit  was  soffident  to  take  tta*  case  to  tbe 
Jury, 

Appeal  from  court  of  common  pleas^  H^ 
Kean  county. 
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Pa.) 

Scire  Adaa  vpon  tb»  Kjf^lOLtion  of  tlie  First 
National  Bank  of  Jamefltown,  N.  Y.,  against 
Anna  B.  Soofleld  and  Oarl  W.  Scofield,  de> 
fmdanta,  ana  the  Tidal  Oil  C<nnpanr,  teiro* 
tenant,  tqion  a  mortgage*  From  a  Jodgment 
for  plaJntUr,  Oacar  B.  Bfaddoi.  recelTW  of 
the  Tidal  Oil  Company,  appeals.  Reversed. 

Affidavit  of  Defense  by  0.  W.  Scofleld. 

"State,  Cit7»  and  Connty  of  New  ¥ork— sa.: 
Carl  W.  Scoflidd,  being  duly  swoin,  deposes 
and  says: 

"First  That  he  la  a  resident  of  the  city  of 
New  Toi^  and  one  of  the  defendants  In  this 
action,  and  that  Anna  B.  ScoOdd.  the  other 
defendant,  Is  his  wife;  that  the  tare-tenant 
if-  the  Tidal  Oil  Company,  a  corporation  ex- 
isting under  the  laws  of  the  state  of  West 
A'irginla. 

"Second.  That  this  is  an  action  brought  In 
the  court  of  common  pleas  of  McKean  coun- 
ty, Pennsylvania,  to  foreclose  a  certain 
mortgage,  dated  on  or  abont  the  18th  day  of 
November,  1891,  and  that  the  facts  con- 
nected with  the  execution  and  delivery  of 
the  said  mortgage  are  as  follows:  On  or 
atMUt  the  16th  day  of  September,  1801,  the 
deponent  then  being  liable  as  an  Indorser 
upon  certain  negotiable  promissory  notes 
discounted  by  the  plaintiff  for  deponent  and 
being  at  the  said  time  financially  embar- 
rassed, Anna  B.  Scofleld,  codefuidant  here- 
iii,  at  his  request,  and  at  the  request  of  the 
plaintiff,  entered  Into  a  certain  contract  in 
writing  with  the  plaintiff,  whereby  she,  the 
said  Anna  B.  Scofleld,  undertook,  promised, 
and  agreed  to  ke^  and  save  the  plaintiff, 
its  successors  and  assigns,  free  and  barm- 
less  by  reason  of  any  notes  or  bills  receiv- 
able held  by  It  for  value  upon  which  the 
name  of  the  deponent  appeared  as  an  in- 
dorser, or  which  the  plaintiff  had  discounted 
for  the  deponent,  and  whereby  she  farther 
guarantied  the  payment  of  such  notes  or 
bills  receivable  held  for  value  by  the  plain- 
tiff, a  copy  of  which  agreement  is  hereto  at- 
tached and  made  part  of  this  affidavit;  that, 
tor  the  purpose  of  secnrlng  the  said  indebt- 
edness of  deponent,  she  thereby  pledged  to 
the  plaintiff  herein  certain  promissory  notes 
or  bills  receivable,  made  by  the  following 
named  i^rsons,  to  wit: 

F.  B.  Wood   $  62,491  25 

fi.  B.  Miller.   6.000  00 

W.  H.Pickett  A  Co....  ^.   6,000  00 

AUen  Coyle  A  Go   12,416  34 

H.  B.  Brown   18,416  61 

A.  R.  Blood   11,050  00 

J.  A  v^aterhoase   4,062  60 

Total  9118.436  70 

—Together  with  certain  mortgages  given  to 
secure  the  said  sevmU  notes  respectively; 
and  that  only  for  the  purposes  aforesaid  did 
the  said  Anna  B.  Scofleld  deliver  to  the 
idalntlff  possession  of  the  aald  notes  or  bills 
receivable,  and  the  said  mortgagea  glv^  to 
secure  the  same. 
"Third.  That  the  plaintiff,  among  other 


things,  agreed  In  the  said  contract  that  the 
defendant  Anna  B.  Scofleld  Bboald  oontbuie 
to  conduct  and  cany  on  ber  bnslnesa  In  tbe 
regular  way;  that  she  was  at  that  time  at- 
gaged  in  the  bnalneaa  of  cQ  producing,  and 
was  the  owner  of  certain  oU  property, 
among  them  the  'Bordell  Farm.*  so  called, 
described  in  tbe  mortgage  sought  to  be  fore- 
closed herein;  that  thereafter,  and  ui>on  the 
said  16th  day  of  September,  1891.  the  aaM 
Anna  B.  Scofleld  made,  executed,  and  dellv- 
ered  another  certain  mortgage  upon  the  said 
inxq^erty,  whldi  thta  d^wnent  thereafter,  to 
wit,  npoa  the  18th  day  of  September,  1881. 
caused  to  be  recorded  in  the  comity  of  Mc- 
Kean; that  at  the  said  time,  and  for  sev- 
eral weeks  previous  thereto,  both  the  depo- 
nent and  iha  said  Anna  B.  Scofleld  wm  01 
and  la  a  highly  nervous  atate,  and  altogeth- 
er unlit  to  attend  to  tti^  bualneaa;  and  that 
on  or  about  tbe  20Vb  d^  of  September,  1880. 
deponent  left  Jamestown.  In  the  state  of 
New  York,  and  i«oceeded  to  Ocean  Orore. 
in  the  state  of  New  Jersey*  lor  rest  and  re> 
cupe  ration. 

"Fourth.  TbaX  during  the  m<mth  of  Sep- 
tember, iS&U  and  for  many  years  prior 
thereto,  one  Arllinr  C.  Wade,  Bsq.,  of  the 
law  Ann  of  Cook,  Fiahw  A  Wade.  Bls«i.,  of 
Jamestown.  New  York,  was  and  had  be«k 
deponent's  confldential  and  legal  adviser, 
and  had  the  full  ctnifldeDoe  of  the  d^onent; 
that  dnring  the  same  time,  and  also  during 
the  times  hereinafter  mentioned,  the  said 
Arthur  a  Wade  vaa  the  legal  adrlaw  of  the 
said  Anna  B.  Scofleld;  that  on  or  abost  the 
13th  day  of  November,  1881,  the  d^>onent 
and  tbe  defwdant  Anna  B.  Scofl^  being 
ai  that  time  out  of  health,  aad  both  suffering 
from  severe  attacks  of  nervora  prostration, 
and  being  entlr^  unfitted  and  incapaci- 
tated from  attending  to  business  of  any 
khui,  met  the  aald  Arthur  a  Wade,  at  bta 
request,  at  ttie  Aberdeen  Hotd,  In  the  <dty 
of  New  Yoric;  that  at  that  meeting  the  said 
Arttnir  0.  Wade  stated  to  tbe  deponent  and 
the  said  Anna  B.  Scofleld  that  the  mortgage 
executed  on  the  16th  day  of  Septwaber. 
1891,  hereinbefore  referred  to,  upon  the  Bor- 
dell  pn^perty,  by  the  defendant  Anna  B. 
Scofl^  was  void  and  of  no  effect;  that  de> 
ponent's  creditors  were  liable  at  any  time 
to  successfully  attach  It;  that  the  plaintiff 
did  not  wish  or  desire  any  further  aecurtty, 
yet,  fbr  the  purpose  of  protecting  the  pn^ 
erty  of  the  said  Anna  B.  Scofleld  uid  ber 
equity  thertf  n,  he,  the  said  Arthur  0.  Wade, 
as  her  I^blL  advlsw,  and  as  the  legal  ad- 
viser of  tbe  deponent,  advlaed  him  and  ber 
to  execDte  and  deliver,  on  the  aald  i;tth  day 
of  November,  1881,  tbe  mortgage  vpai 
which  this  action  la  brought;  and  that  the 
depcment  and  the  defendant  Anna  B.  Sco- 
fleld relied  upon  and  believed  the  said  state- 
ments. 

**Fifth.  That  at  tbe  time  the  said  Arthur 
a  Wade,  being  also  and  at  tbe  same  time 
the  agent  and  attorney  of  tbe  plaintiff  here- 
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in,  agreed,  on  bebalf  of  ibe  nld  plaintiff, 
that  tlie  ^alntlff  would  hold  the  aald  mort- 
gage Mlely  for  the  protection  of  the  mid 
Anna  B.  Scofldd;  that  tberoipon.  and  rely- 
ing upon  the  reprasoitatloiui  and  atate< 
ments  of  the  said  Arthur  C.  Wade,  and  with 
a  fidl  confldoice  In  tala  Integrity  and  hon- 
esty, and  ft>r  the  reasons  and  porposes  here- 
inbefore set  forth,  and  not  otherwise,  and 
wlthoat  any  consideration  whatsoeror  In 
mon^  or  money's  worth  moving  from  the 
plaintiff  to  this  deponent,  or  to  the  said  An- 
na B.  Scofleld,  this  deponent  and  the  said 
Anna  B.  Scofleld  executed  and  dellTered  to 
the  sidd  Arthur  O.  Wade,  as  agent  Ua  the 
plaintiff  boeln,  the  mortgage  upon  which 
tlds  actltm  la  brought,  In  the  form  and  man- 
ner In  which  the  said  mortgage  had  hereto- 
fore been  prepared  by  the  said  Arthur  C 
Wade,  and  at  that  meeting  submitted  to  the 
deponent  and  Oie  said  Anna  B.  Scofldd  for 
execution. 

**81xth.  That  the  pn^ierty  covered  1^  the 
said  mortgage  was  part  of  the  proper^  used 
and  occupied  by  'the  said  Anna  B.  Scofleld 
In  her  business  as  an  oil  producer,  and  that 
It  not  within  the  contemplation  of  any 
of  the  parties  that  the  plaintiff  Shodld  bare 
any  remedy  whatsoerer  against  this  proiH 
erty  or  any  other  of  the  oil  propertlee  of  the 
said  Anna  B.  Scofleld  without  first  exbauatr 
Ing  the  securities  deposited  as  aforesaid 
with  the  plaintiff  under  the  contract  her^- 
before  refored  to;  that  the  ^Intlff  was 
and  Is  bound  to  collect  such  bills  recdvable, 
and  to  apply  the  proceeds  thereof  to  the  li- 
quidation of  whatsoever  claims  they  may 
have  against  the  d^nent,  before  they  pro- 
ceed against  the  property  covered  by  the 
mortgage  herein;  but  that  the  plaintiff  has 
hitherto  failed  and  neglected  so  to  collect 
the  said  Mils  rec^vable,  and  to  apply  the 
proceeds  thereof  as  aforeeald,  as  In  equity 
and  good  conscience  It  ought  to  do. 

"Sevoith.  That  among  the  said  bflls  re- 
ceivahle  bo  as  aforesaid  traiMferred  by  the 
said  Anna  B.  Scofleld  to  the  plaintiff  is  a 
certain  line  of  notes  as  aforesaid  made  by 
one  F.  B.  Wood,  tor  ^e2,4Sfl.2R,  secured  by 
a  mortgage  upon  certain  property  ettnated  In 
AU^any  cotmty,  New  Totfe,  consisting  of 
about  six  hundred  acres  of  tee  and  leasehold 
oil  lands,  containing  idnety  producing  oil 
wells,  more  or  less,  and  that  this  property 
is  wortti  mwe  than  the  whtde  of  tiie  de- 
ponent's liability  to  the  plaintiff;  that  the 
said  prc^rty  has  heretofore,  and  before  the 
commencement  of  this  action,  come  into  the 
possession  of  the  pliUntiff  herein,  and  Is 
now  In  the  posaesslon  or  under  the  control 
of  it  or  its  agents;  that  the  said  property  Is 
worth  more  than  the  d^nent's  llabllt^  to 
the  pbUntlff  upon  all  papa-  discounted  by 
the  plaintiff  for  the  depmient;  and,  as  de- 
ponent la  Informed  and  verily  brieves.  Is 
avidlaUe  to  be  applied  to  the  payment  thoe- 
of.  and  can  readily  be  wM  for  an  amount  at 
least  equal  to  aocb  Indebtedneaa. 


**Vtmh.  ThlB  dfllcan  la  and*  fa  bAMlC  of 
the  said  Tidal  Oil  Oompaay,  the  tetre-tesiaiit, 
as  well  aa  In  the  behalf  <rf  the  defendants 
named  in  tiie  writ  of  acire  tatSaa,  depoaant  be* 

ing  a  stockholder  and  director  thmin.— AH  of 
which  factB  the  defendants  and  tare-tenant 
expect  to  be  able  to  prove  oo  the  trial  oC  fiUs 
case.  Wherefore,  deponent  sntMulta  that  the 
plahitiff  herehi  sbmild  In  tbe  flnt  Instaiice 
carry  out  Ita  contract  with  the  said  Anna  B. 
Scofleld  and  with  this  depoDent,  and  sboald 
resort  to  the  collateral  securi^  as  afcnaald. 
in  oLonoation  ot  its  demand  *g«*»»*t  the 
plahitiff,  before  resorting  to  tbe  tamSnmm 
of  tbe  mortgage  haefn.  And  farther  depon- 
ent BBlth  not  Carl  W.  Scofleld. 

^Subscribed  sDd  sworn  to  before  me.  thin 
80tb  day  of  August,  1894.  A.  A.  Greenhoet, 
(46)  Notaxy  Public.  N.  T.  Oa  [Notattal 
Seal.]" 

AgreoDeDt 

"The  article  of  agreonent  made  and  entered 
into  this  leth  day  of  September,  ISM,  by 
and  betweoi  Anna  B.  Scofleld,  of  tbe  town  of 
BUlcott,  county  of  Chautauqua,  and  state  of 
New  YwlE,  party  of  the  first  part,  and  tbe 
mm  National  Bank  of  Jamestown,  N. 
party  ct  the  second  part,  wltnesaeOi:  Thst 
wboma,  C  W.  Scofleld  did  heretofore  tians- 
fer  to  the  said  party  of  the  flrst  part  an  his 
right,  title,  and  Interest  In  and  to  oataln 
promissory  notes  or  bUls  recelvaUe  made  hr 
the  following  named  posons,  via.  F.  BL  Wotid. 
S.  B.  Miller,  W.  H.  Flckett  ft  Co,  ABen  Coyle 
ft  Co.,  H.  B.  Brown,  A.  B.  Bkwd,  and  J.  A. 
Waterhonae,  and  the  mortgagea  glvea  to  se- 
cure said  notes  or  bills  receivable,  napecttvdy. 
to  pay  certain  Indebtodneaa  ctf  the  aald  GL  W. 
Sn^eld,  to  the  party  ot  the  flrat  part  ud 
upon  the  fnrtiicr  oHiaideratlon  that  said  first 
party  would  guaranty  the  payment  and  col- 
lection of  all  notes  and  bUls  receivable  bcU  by 
tbe  said  second  party,  and  Indorsed  by  said 
C.  W.  Scofleld,  or  whkdi  aald  second  party  bad 
disconnted  tor  hUn,  a^  a  W.  Scirtleld;  and 
wtaereai;  the  aahl  flrst  party  did,  in  coi^den- 
ti<m  of  such  tnoxieta,  nndntakc,  pnunlse. 
end  agree  to  gaaran^  Ibe  coDection  and  pay- 
ment of  any  and  all  notes  or  Ulls  receivable 
held  by  the  said  second  party,  and  indorsed  far 
said  C  W.  scofleld,  or  dlseomted  by  it  ftr 
him,  and  to  save  said  party  ot  the  second 
part,  its  successors  or  asslgna,  free  and 
harmless  by  reason  thereof:  Now,  therefore, 
in  consideration  of  tlie  premises,  and  tiie 
sum  of  one  dollar  in  band  duly  paid  the 
said  psr^  of  the  second  part  to  the  said  party 
of  the  flrst  part,  the  receipt  and  payment 
whereof  is  hereby  acknowledged  and  ccmfess- 
ed,  the  said  party  of  tne  flrst  part  has  agreed, 
and  does  hereby  undertake,  promise,  and 
agree,  to  and  with  tbe  sa^  party  of  tlie  sec- 
ond part,  its  successors  and  aaslgna,  to  keni 
and  save  the  said  party  of  t3ie  seocmd  pan, 
its  successors  and  assigns,  tree  and  baimle« 
by  reason  of  any  of  tbe  notes  or  Idlls  zc* 
celvable  held  by  it  on  which  the  name  of  C 
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TV.  SoolMd  sppMUv  M  bidinaer.  or  wbldi  said 
party  of  tbe  second  part  has  dlKoimted  for 
turn;  and  the,  the  said  party  of  tbe  flrrt  part, 
for  a  like  conalderation,  tiereby  snarantiea  the 
payment  of  mch  notes  or  bills  receivable  held 
by  said  putf  at  ttw  ncond  part;  and.  tm  the 
pnzpow  of  unnliic  tbe  same,  she  does  hereto 
pledfie  to  said  bank  all  sncb  notes,  bills  re- 
celTatde,  and  mortgagee  so  as  aforesaid  trans- 
ferred to  hsr  hyC  W.  Scofldd,  and  an 
moneys  due  or  to  grow  due  tbereon;  and,  for 
the  pmposes  ta  tbfs  pledge.*  she  does  hoeby 
deitrv  to  said  bank  full  and  absolnte  poases- 
alontbweof.  In  Gfl«e  any  of  said  notes  held  Iq: 
said  bank,  thepayment  and  conection  of  which 
tbe  said  first  party  hereby  Rnarantleo,  shall 
not  be  paid,  the  said  second  party,  Its  sacces- 
Bors  and  assigns,  shall  proceed  to  tbe  coDec- 
tlou  thereof  by  doe  prociss  ot  law,  and  to 
the  enforcement  or  any  securities  It  may  have 
tiiereCor,  nnlesfl  It  Is  arranged  between  the 
parties  hereto  that  some  other  course  shall  be 
for  the  best  Interest  of  all  concerned,  and 
Boch  other  course  be  adopted.  Whatever  de- 
ficiency shall  or  may  arise  npan  any  of  sncb 
notes  or  bills  receivable  so  as  aforesaid  tadd 
by  said  bank,  or  the  mortgages  given  as  se- 
curity therefor,  the  siUd  party  of  the  first 
part  hereby  agrees  to  make  good,  together 
with  the  costs  and  expenses  Incurred  In  refer- 
ence thereto.  The  said  party  of  tbe  first  part 
Bban  proceed  to  conduct  and  carry  on  her 
business  in  the  regular  way  and  manner,  but 
not  In  any  manner  to  impair  tbe  security  here- 
by created.  This  Instnunent  shall  not  be  con- 
strued to  affect  the  homestead  where  aalA  first 
party  now  resides,  or  to  create  any  liability 
tbat  may  or  can  be  enforced  by  execution  or 
otherwise,  by  any  levy,  attachment,  or  seizure, 
ot  or  niXHi  said  homestead.  It  Is  further  agreed 
that  tbe  said  bank  shall  frmn  time  to  time 
as  reqnested,  but  not  at  nnrQastmable  times, 
render  to  said  party  of  the  first  part  a  state- 
ment of  any  and  all  collections  made  upon 
said  notes,  bills  receivable,  or  mcnrtgages 
hereby  pledged,  and  any  and  all  costs,  ex- 
panses, or  charges  imnrred  In  connection 
theremlh,  If  any.  In  witness  whereof,  the 
said  parties  hereto  have  set  thdr  bonds  and 
seals,  the  day  and  year  first  above  written. 
LSigned]  Anna  B.  Scofield.  [SeaL]  Fint 
National  Bank  of  Jamestown,  N.  y.  [Seat] 
By  B.  Morgan,  Caabler. 

*'FlIed  and  entered  September  lltb,  1894." 

Aflldavit  of  Anna  B.  Scofleld. 

"States  City,  and  County  of  New  York— ss.: 
Anna  B.  Bcofldd,  being  duly  sworn,  doth  de< 
pose  and  say  that  she  Is  a  resident  of  the  city 
of  New  York,  and  one  of  tbe  defendants  In 
the  above^tltled  action;  that  she  has  heard 
read  the  afildavlt  herein  of  h&e  husband,  Oarl 
W.  ScMBeld.  and  knows  tbe  contwts  thereof; 
and  that  the  allegations  therein  contained  are 
true.  And  further  deponwit  saith  not  Anna 
B.  Scofleld. 

"Subscribed  and  sworn  to  before  me,  this 
yotb  day  of  August,  Vm.    Sutherland  B. 


Uuxton.  Notary  Public,  Kings  Oonnty.  Oer- 
tlflcate  Filed  In  Mew  Zoxk  Ooonty.  DBeoL] 

"Filed  and  entered  September  11,  ISM." 

Supplemental  Affidavit  of  Defense. 

"State  of  New  Xork.  City  and  County  of 
New  York— ss.:  a  W.  Scofleld,  one  of  the 
above-named  defendants,  being  duly  sworn, 
according  to  law,  d^>ose8  and  says  that  the 
notes  and  securities  transferred  by  the  above- 
named  Anna  B.  Scofleld  to  tbe  above-named 
First  National  Bank  of  Jamestown,  N.  Y.,  as 
set  forth  in  tbe  agreement  of  September  IDtb, 
a  copy  of  which  Is  filed  with  the  original 
aflldavit  of  defense  In  this  case,  and  made  a 
part  thereof,  were,  as  deponent  Is  Informed 
and  believes,  and  expects  to  be  able  to  prove 
on  tbe  trial  of  this  case,  transferred  by  tbe 
sold  First  National  Bonk  of  Jamestown,  N. 
Y.,  to  tbe  Fredonla  National  Bank,  of  Fre- 
donla,  N.  Y.,  at  a  date  prior  to  the  brlngioj? 
of  this  suit,  and  up  to  the  time  of  the  bringing 
of  this  action  neither  ot  said  Iwuks  bad  pro- 
ceeded to  collect,  nor  to  enforce  tbe  collection 
of,  any  of  said  securities;  that  Oie  possessioD 
of  tbe  Allegany  county  properties  menuoned 
In  said  original  aflldavit  of  defense  was  sur- 
rendered by  F.  E.  Wood,  tbe  then  owner,  to 
the  said  plaintiff,  for  tbe  express  purpose  of 
avcddlng  f<n«clasure  proceedings  nnder  the 
mortgage,  securing  tbe  notes  mentioned  in  the 
said  agi*eement  of  September  IGth.  1891,  and 
tbe  proceeds  of  the  oil  therefrom  Is  not  ap- 
plied to  tbe  payment  ot  the  indebtedness  of 
the  said  Wood  on  bis  said  notes,  nor  to 
liquidate  the  Indebtedness  of  deponent  to  the 
said  First  Notlonid  Bonk  of  Junestown,  N. 
¥^  by  elOier  of  said  banian  as  depment  is  In- 
formed  and  believes,  and  expects  to  be  able  to 
prove  on  tbe  trlnl  of  this  cose;  Qiat  the  series 
of  notes  sought  to  be  foreckised  signed  by  J. 
A,  Waterhouse  were  tndOEsed  1^  d^nent. 
and  discounted  by  the  said  plaintiff,  before  the 
making  of  the  agreonent  of  S^tember  IGib, 
Ufta,  to  wit,  on  or  about  ttaeslztb  day  of  Angnst; 
1801;  and  It  was  not  eontemidated  1^  any  of 
the  parties  to  this  salt  that  tin  giving  of  said 
mortgage  by  tbe  said  Anna  B.  Scofleld  and 
this  depfment  was  In  any  wise  to  affect  the 
terras  of  said  agreement,  nor  was  it  to  airanp; 
that  aome  other  course  should  be  purmied  for 
tbe  best  Interest  of  all  conconea  tuereunder. 
but,  on  the  contrary.  It  was  expressly  agreed 
between  the  sold  Anna  B.  Soofield,  this  de- 
ponent, and  A  C  Wade,  as  attorney  for  the 
Raid  pbUntlff,  that  no  other  coarse  than  that 
prescribed  In  said  agreement  should  be  adopt- 
ed  for  enforcing  the  payment  and  ci^ection  of 
tbe  securittea  mentioned  in  said  i^reement, 
except  as  set  forth  thcavhi,  all  of  which  de- 
ponent eqwcts  to  be  able  to  prove  on  the  trial 
of  this  cause. 

"Sworn  to  and  subscribed  before  me,  Janu- 
ary 12th.  1S9&.  SuJberland  B.  Hnxtun.  No- 
tary PnUle,  Kings  Oonnly.  Certificate  filed  in 
New  York  county. 

"Idled  and  entered  January  loth,  481)5." 
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Buninl  T.  N«IU  and  R.  ft  H.  BL  Brown,  for 
appellant  auand  Ununbloe,  for  appellee. 

8XHBBBTT,  C  J.  Our  consldemtfon  of 
tbe  alttdaTlti  of  defense  relied  on  In  this  case 
bas  led  ns  to  a  dUferent  cmclnslon  fnun 
ttat  reaidied  by  the  learned  Judge  of  the  com- 
mon pleas.  WtaUe  some  of  the  avermentB 
omtalned  Hwreln  are  not  as  clear  and  specific 
as  tbpy  might  have  been,  we  tblnk  that,  con- 
sidered as  a  whole,  the  lUttdavlts  falriy  and 
with  suffldoit  cleamess  present  a  state  of 
facta  which  entitles  the  defendants  to  a  trial 
by  Jury.  For  the  pnrposea  of  this  appeal.  It 
must  be  assnmed  that  they  are  prepared  to  In- 
troduce testimony  tmdlng,  at  least,  to  prove 
sU  their  material  arermeaits.  That  being  so, 
they  fltaonld  not  be  deprlred  of  the  opportunity 
of  pz«8«athig  their  defeaise. 

In  Tlew  of  the  fact  that  tbe  case  goes  back 
for  trial,  It  Is  nether  necessary  nor  deslrat^e 
to  refer  spedflcaUy  to  tlie  allegations  of  fact 
upon  which  the  defendants  r^.  They  are 
sulOclently  set  fOrth  In  the  afildaTlts;  and.  as- 
snmlng  them  to'be  tme,  It  Is  oioagh  to  say 
th«y  are  sufficient  to  carry  the  case  to  a  Jury. 
The  asslgnmento  of  errw  are  sustained.  Judg- 
ment rcreraed,  and  procedendo  awarded. 


FIRST  NAT.  BANK  OF  JAMESTOWN  v. 
8COFIELD  et  al. 
(No.  28.) 

(Supreme  Court  of  PenuBjrlTanla.  May  20, 

1895.) 

Appeal  from  court  of  common  pleas,  McEean 

conn^. 

Scire  faciaa  upon  the  application  of  tiie  First 
National  Bank  of  Jimeetown.  N.  T.,  against 
Anna  B.  Scofield,  Carl  W.  Scofield.  and  others, 
uDon  a  mortgage.  From  a  Judgment  for  plain- 
tiff, defendants  Scofield  appeal.  Reversed. 

Samnel  T.  Nelll  and  R.  &  H.  B.  Brown,  for 
appellants.   Samnel  Gmmbhw,  for  appellee. 

STBRREirr,  O.  J.  ISiia  appeal,  by  defend- 
ants Anna  W.  Scofield  and  her  hasbanil,  is  from 
same  judgment  as  the  appeal  of  Madden.  No. 
891  of  January  term,  1895  (31  Atl.  1012),  In 
which  an  (pinion  reversing  the  judgment,  etc., 
has  Just  beea  filed.  Both  appeals  were  argued 
together,  and  involve  substantially  the  same 
question.  For  reasons  brleflr  stated  In  tbe  opin- 
ion referred  to.  the  Judgment  should  be  reTersed, 
not  only  as  to  the  terre-tenant,  represented  by  the 
receiver,  etc.,  but  also  as  to  these  appellants. 
Jodgment  HiVcrsed,  and  a  procedendo  awarded. 


FRANK  et  al.  v,  MORBHBAD  et  aL 

(Court  of  Chancery  of  New  Jeraer.    May  8^ 

1895.) 

CoKrLiCT  OF  Laws^Salk  op  Pabtxersbip  Aa* 

9ET9— VALiniTY. 

1.  Notes  made  by  a  firm  were  Indorsed  by 
the  wife  of  one  of  its  members,  a  resident  of  New 
Jersey,  who  also  gave  a  mortgage  of  her  separate 
estate  to  secure  them.  Another  of  tbe  membets, 
who  redded  in  New  Tork,  and  to  whom  the 
notes  and  mortgage  were  glveD  to  be  discounted 
in  New  York  to  procure  funds  for  the  partuer- 


(thlp,  frandalently  delivered  tibe  notes  smd  nort- 
gage  to  plaintUfs.  who  resided  In  New  York,  ai 
secnrity  for  a  me-exating  debt  tx  whicfa  be  was 
liable.  Had,  Biat  the  rights  of  holder  of  th* 
notes  and  mortgage  are  to  be  detemdnad  by  tbe 
laws  of  New  York. 

2.  A  bill  of  sale  of  the  stock  in  trade,  ^rn 
by  two  partners  of  a  firm  to  a  third  partner,  is 
valid  between  the  parties,  tiiongh  no  possess! » 
was  taken  under  It,  and  It  was  probably  execatod 
to  prevent  creditors  from  seisang  ttie  mods  nder 
attachment  as  the  property  of  one  of  the  mtm- 
bers  of  the  firm, — a  nonresident  debtor. 

Bill  by  Martin  Frank  and  otbera  acainst 
Allda  B.  Morehead  and  oOun  for  fOredn- 
sure  of  a  mortgage  aecurtaig  notes.  Groas 
bill  by  defendant  for  cancellaticnk  of  the 
mortgage  and  notes.  Held  for  farther  hear- 
ing. 

Hr.  Bradner  and  Bradford  SemUe,  tw 
complainants.  Adrain  Btker,  for  dtf endant 
Mrs.  Moorehead. 

EMERY,  Y.  0.  upon  consld«atlott  of 
the  pleadings  aad  proofs  in  this  case  I  have 
reached  the  following  concluslous: 

First.  The  notes  secured  by  the  mortgage 
of  which  foreclosure  Is  sought  by  the  bill 
were  delirered  to  the  defendant  Jackmaa 
for  the  purpose  of  being  discounted  by  him 
In  New  York,  to  procure  funds  for  tbe  busi- 
□esB  of  W.  G.  Morehead  &  Go.  and  W.  K. 
Morehead  &  Co.,  two  firms,  eacb  compose<l 
of  William  R.  Morehead,  WlUIam  G.  More- 
head,  and  tbe  defendant  Jackman.  The 
mortgage  given  by  the  defendant  Alida 
Morebead,  wife  of  William  R.  Morehead,  up- 
on her  separate  estate,  to  secure  tbe  notes, 
was  procured  upon  that  understanding  or 
agreement  as  to  the  purpose  of  the  notes, 
and  her  Indorsement  of  the  notes  was  made 
upon  that  understanding  and  agreement 
Tbe  allegation  In  the  bill  that  tbe  notea  were 
given  to  secure  Indebtedness  by  William  G. 
Morehead  A  Go.  to  the  d^ndant  Jackmaa 
Is  disproved. 

Second.  The  defendant  Jackman,  after  tbe 
receipt  of  the  notes  and  mortgage,  and  wiUi- 
ont  authority  or  consent  of  William  Q.  More- 
head,  William  R.  Morehead,  or  of  the  Id- 
dorser  and  mortgagor,  Allda  Morehead.  and 
before  the  maturity  of  any  of  tbe  notes,  a»- 
algned  the  mortgage  and  notes  to  tbe  com- 
plainants as  collateral  to  secure  the  pay- 
ment of  notes,  amounting  to  over  91O.00Q, 
made  by  tbe  A.  H.  Jackman  Mannfactaring 
Company,  and  Indorsed  by  Jackman  as  Joint 
maker,  which  had  been  given  to  complain- 
ants for  goods  sold  to  Jackman  or  to  the 
company  on  Jackman's  credit.  These  notes 
are  unpaid.  This  dellrory  of  the  notes  and 
mortgage  took  place  in  the  city  of  New 
York,  in  the  state  of  New  York,  where  Jack- 
man  resided  and  tbe  complainants  carried 
on  business,  and  where  Mr.  Frank,  the  c<Mn- 
platnant  who  transacted  the  bnslnesa,  also 
resided.  Such  delivery  to  the  coraplatDsniji 
for  this  purpose  was  a  fraudulent  ml8an>p»- 
priatlon  of  the  notes  and  mortgaire.  The 
claim  made  at  the  bearing  that  the  firms  vt 
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WlllUun  S.  Hbnhead  ft  Oa  and  William  G. 
Morehesd  ft  Co.  owed  the  Jactman  Com- 
pany Bereral  thousand  dollars  at  the  time  of 
tbe  asslsnment  to  cranplalnants,  and  that, 
tberetore,  the  aaalcmnent  of  the  notw  and 
mortsace  to  aeenn  thla  debt  of  the  Jack- 
man  Oompanjr  was  not  a  misappropriation, 
— even  tt  it  be  admlaslble  against  the  allega- 
tions of  the  bill  that  the  debt  of  the  flims 
was  doe  to  JackmaSt-^  not  nutalned  by 
the  evidence.  Ttw  prooft  slraw  that,  at  the 
time  of  Issuing  these  notes,  the  Jackman 
Oompany  had  already  recelred  notes  from 
the  firms  tm  about  tiie  amount  of  their  In- 
debtedness, whtfA  notes  were  stUl  outstand- 
ing, and  not  due,  so  that  tbe  notes  now  In 
question  could  not  have  been  Intended  to  be 
appropriated  by  tbe  Jackman  Company  for 
payment  of  Its  debts.  Besides,  the  direct 
eTldence  in  tbe  cause,  and  tbe  conrse  of 
dealings  between  these  parties,  negative  any 
such  Intentton. 

Third.  On  the  assignment  of  the  mortgage 
and  notes  the  complainants  received  them 
solely  as  security  for  a  pre-eaUstlng  debt  or 
liability  of  tbe  A.  H.  Jackman  Oompany  and 
of  Jackman.  and  without  putlng  with  value 
or  other  credit,  or  relinquishing  any  previ- 
ous security. 

Fourth.  nnd«r  tin  law  of  New  Tork.  which 
is  applicable  to  tbe  caae^  and  which  was 
proved  as  a  text  in  the  causfl^  tbe  complain- 
ants are  not  bona  fide  holders  of  the  notes 
for  a,  valuable  considMmtion,  and  the  notes 
and  mortgage^  and  ue  tberettne  subject  to 
the  equities  of  the  defei^lant  Alldu  Alore- 
taead. 

Upon  these  conclusions  of  tect  the  defend- 
ant Alida  Morefaead  would  seem  to  be  en- 
titled to  a  decree  that  the  mortgage  is  void, 
and  should  be  canc^ed,  and  that  her  Indorae- 
ment  an  the  notes  should  be  canceled.  But 
it  also  appears  by  tbe  evidence  that  on 
July  11, 1893,  WUllam  B.  Horehead  and  WU- 
liam  Q.  Morebead,  the  other  partners  in  tbe 
firm,  executed  and  delivered  to  Jackman,  the 
remaining  partner,  a  blU  of  sale  for  the 
stock  In  trade  of  tin  said  firms,  located  In 
tbe  store  at  Newark  and  in  the  store  at 
Mlddletown,  N.  Y.  possession  dpes  not 
aeon  to  have  beoi  taken  under  tbe  bill  of 
sale  Jackman,  and  tbe  evidence  makes  It 
probaUe  that  it  was  executed  to  prevent 
creditors  of  tbe  firm  in  New  York  from  seiz- 
ing the  stock  of  goods  under  attachment  as 
tbe  property  of  William  B.  Uwebead,  a  non- 
resident debtor.  If  this  was  the  purpose, 
It  would  still  be  valid  between  tbmselves. 
On  July  20,  1893,  aod  at  tbe  time  of  receiv- 
ing tbe  notes  and  mortgage,  the  complain- 
ants received  from  Jackman  an  assignment 
of  thla  bill  of  sale  as  collateral  security  for 
tbe  notes  of  the  Jackman  Manufacturing 
Company,  then  In  their  bands.  William  B. 
Morehead,  in  August,  1893,  declined  to  al- 
low the  complainants  to  take  possession  of 
the  Newark  store  under  tbe  assignment  of 
the  bill  of  sale,  unless  they  would  deliver 


lip  tbe  notes  and  mortgage;  and  on  falling 
to  reach  an  agreement  for  settlement,  Wil- 
liam B.  Mnebead  and  William  Q.  Uorebead, 
individually  and  as  partners,  executed  a 
duttel  mortgage  npmi  the  property  In  the 
Newark  stowe  to  tbe  defendant  Allda  Hore- 
head. to  secure  hw  against  UaUUty  on  these 
notes  and  mortgage,  and  their  cancelation 
and  delivery  to  her  upon  demand.  The  af- 
fidavit to  tbe  mortgage  stated  that  the  whole 
$1(^000  was  due.  Tlie  evidence  in  the  cause 
leaves  it  uncertain  whether  or  not  tbe  stock 
was  sold  out  und«r  bar  chattel  mortgage. 
She  is  tbe  only  witness  uamined  upon  this 
subject,  and  her  evldrace  leaves  the  matter 
la  dou1)t  She  says  that  she  did  not  fore* 
cbwe  it,  but  abu>  that  abe  did  seU  it  out  "1 
tooAc  the  stores,  and  sqpposed  I  sold  them." 
Ou  redirect  she  says  she  does  not  know 
whether  her  mortgage  was  fwedosed,  or 
some  other  chattel  mortgage. 

In  this  situation  of  the  eas^  and  before 
making  any  final  decree,  I  desire  to  bear 
counsel  further  on  these  points:  (1)  Wbetb* 
er  an  inquiry  should  not  be  directed  to  as- 
certain the  facts  as  to  the  dealings  (If  any) 
of  Mrs.  Mor^iead.  aa  mortgagee,  with  the 
stock  included  in  tbe  chatted  mortgage,  and 
whether,  as  a  condition  of  granting  the  re- 
lief of  cancellation,  slw  is  to  be  held  equi- 
taUy  accountable  to  the  oonqdalnants  for 
anything  nnder  the  chattel  mortgage.  (2) 
If  such  Inquiry  Is  directed,  whether  any 
amendment  of  the  answer  to  the  cross  bill 
or  other  pleadings  is  necessary  in  ordra  to 
raise  tbe  question  properly  on  the  record 
^  Whether  decree  for  complainants  in 
cross  bill  should  extend  further  than  can- 
cellation and  delivery  of  mortgage  and  can< 
collation  ot  her  Indorsemoit  on  tbe  notes. 
I  will  hear  counsel  any  motion  day  on  no- 
tice^ 


LANDI3  et  ox.  V.  ASHWORTH,  Oolleetor, 
et  al.  (two  case»). 

(Supreme  Court  of  New  Jersey.    Feb-  21,  1895.) 

School  District— Bodsdaries  — Designation  bt 

CSOOHTT  SorSRIHTBKDENT — RiOBT  OF  WoHRK 

TO  Vote— Special  Lbqislation. 

1.  Under  the  ■tatutes  of  this  state,  school 

districts  are  political  organlsationfl  poeses^Bg  the 

power  of  taxation. 

2.  Whether  or  not  the  action  of  the  comity 
school  superintendent  in  defining  the  taritorial 
boDndariea  of  a  school  district  will  of  itself,  under 
our  laws,  constitute  the  district  and  Its  inhabit- 
ants a  political  organization,  if  the  iahabibints 
of  the  district  so  defined  asaent  to  sncfa  orgBOiza- 
tioQ,  and  asBume  the  functions  thereto  SKMirtalD- 
tng,  the  corporate  entity  becomes  complete. 

3.  The  school  laws  are  not  rendered  special 
or  local  or  otherwise  nnconatitutional  by  the  fact 
that  nnder  them  a  higher  grade  of  education  may 
be  afforded  to  tbe  children  in  one  district  than 
that  offered  to  those  in  another. 

4.  By  Yirtue  of  the  act  of  April  8,  1887  (P. 
Ii  1887,  p.  149),  women  may  vote  at  school  meet- 
ings for  all  purposes  except  the  election  of  offi- 
cers. 

(Syllabus  by  the  CootL) 
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OerUomri  at  Urn  pRMBCOtlon  at  Ohulea  Lan- 
dl8  and  Matilda  T.  Landlo,  reBpectfvely, 
against  James  P.  Astavorth,  collector,  and 
the  trustees  of  school  district  No.  44,  Onm- 
berlond  connty,  to  review  a.  sdiool  tax.  Tax 
afflrmed. 

Argued  November  term,  1894,  before  MA- 
GIB,  LIPPINOOTT,  and  DIXON,  JJ. 

Ctaas.  R.  LandiB,  in  pro.  per.  B.  P.  Fuller, 
for  defendants. 

DIXON,  J.  Tbla  ootlofmrt  brln^  up  for 
review  a  tax  levied  In  18BB  against  the  prose- 
cutor for  sdMol  purposes  in  school  district  Na 
44  of  Oiunberland  county.  The  tax  Is  as- 
sailed upon  the  gromid  that  a  school  district 
Is  not  a  political  dlvialon  <tf  ths  state  possess 
Ing  powers  of  local  government,  and  thera- 
fbre,  vaOier  the  decision  In  Baldwin  v.  Fulio', 
89  N.  J.  Law.  676^  40  N.  J.  Law,  61B,  taxes 
for  public  purirases  cannot  be  levied  exelu- 
slvdy  vjfon  tba  persons  and  prt^erty  within 
it  nils  contention  seems  to  m  not  wdl 
founded.  Sdiool  dlitricts  am  fbnned  fw  the 
purpose  of  aiding  In  the  exerdse  of  that  gov- 
ernmental function  which  relates  to  the  edu- 
cation of  children,  and  to  that  end  the  l^al 
voters  €t  eadi  district  are  intrusted  with 
spedfled  powers  of  local  government  and  the 
tmstees  whom  they  elect  are  made  a  body 
corporate  to  represent  the  district  and  its  In- 
babitants.  These  characteristics  mark  them 
as  poUUcal  organlaatloas.  Lydecker  v.  Bi^ 
glewood  Tp.,  41  N.  J.  Law,  164.  Th^  were 
80  regarded  in  State  v.  Deshler,  25  N.  J.  Law, 
177,  where  Mr.  Justice  Bbner  said,  "School 
districts  are  only  smaller  munlctpalltles,  and 
their  ofllcers  are  public  officers."  It  Is  also 
urged  that  district  No.  44  has  no  legal  ex- 
istence, becaose  its  boundaries  were  defined, 
not  by  the  l^slatore  Itself  but  by  ttie  echoed 
superintendent  of  Gumberiand  county.  Tben 
is  In  our  constitution  no  excess  prohibition 
against  the  delegation  by  the  legislature  of 
Its  powor  to  f<Hin  political  <nganlEations  In 
the  state,  excq^  that  which  forbids  the  exo- 
else  of  legislative  pow»  by  any  person  be* 
longing  to  or  constituting  the  executive  or 
judicial  department  of  tiie  government.  We 
need  not  now  consider  whether  such  a  prohi- 
bition is  to  any  extent  Inqflled;  for  it  seems 
clear  that  the  l^ldature  may  permit  the  in- 
habitants of  a  defined  territory  to  accept  or 
reject  Budi  an  organisation  fw  themselves 
(President,  etc,  of  Olty  of  Faterson  v.  So- 
ciety for  Establtehlng  tTsefnl  Manufactures, 
24  N.  J.  Law,  885),  and  that  by  such  accept- 
ance under  legislative  sanction  the  corporate 
enti^  becomes  complete.  Tbe  evidence 
shows  that  school  district  No.  44  was  defined 
in  the  year  1872  in  accordance  with  the  stat- 
ute then  In  tone,  and  from  that  time  to  the 
present  the  InhabltaQts  of  the  district,  and 
The  trustees  and  officers  setected  by  tbaa, 
have  constantly  exerdsed  the  poww  granted 
by  law  to  such  bodies.  Moreover,  In  numer- 
CUB  statutes  passed  since  that  time  the  legis- 


lature has  recognised  flie  eocpocata  rliaf  ftw 
of  sdiof4  districte  formed  In  the  same  way. 
and  thus,  by  rattflcatlon,  has  eetaUIabed  what 
it  ml^  originally  have  ordalneiL  Dnde 
ttMse  dreumstances,  flu  legality  of  tte  ^ 
trlct's  Incorporation  is  now  beyond  qneaHca. 

The  statutes  upon  which  tbe  tax  mder  re- 
view depends  are  likewise  Impugned  as  be- 
ing <^vased  to  the  conatUntkmal  ameodniems 
adopted  in  1875,  Which  enj<^ned  iQon  ftue  iif- 
Islatnre  the  duty  of  providing  tat  tbe  malo- 
tenance  and  support  of  a  thorough  and  efB- 
dent  system  of  free  public  schools  for  tbe  i>- 
structlon  of  all  the  chfldren  in  tbe  state  be- 
tween the  ages  of  5  and  18  ysaxa.  amd  f v- 
bade  the  pasdng  of  islvato,  sgpedal,  and  loal 
laws  providing  for  the  manageoMnt  and 
port  of  free  public  schools.  Tbe  proaecvtor 
Insista  that  the  laws  delegating  to  each  acfaool 
district  the  powor  of  d^nmlnlng  fbr  Itself 
what  amount,  beyimd  the  state  nppropria- 
Hon,  shall  be  raised  by  tax  therein  for  tbe 
aiq^port  of  public  schools  In  the  dlstriot,  snd 
the  power  of  building  scboolbooses  and  m- 
ploylng  teachers,  result  In  alf  (vdlnff  dUTcienf 
degrees  of  instruction  to  tbe  children  tn  dif- 
ferent districts,  while  It  Is  the  duty  of  thp 
leglslatnre  to  see  that  the  same  facilities  for 
education  are  furnished  to  every  child  tn  tbe 
Btat&  ^nce,  It  is  argued,  tbe  laws  are  fe- 
cial and  local.  That  the  generality  of  a  stat- 
ute la  n<rt  to  be  tested  by  the  nnlfiundty  ot 
the  results  flowing  from  the  exercise  of  the 
powers  which  It  confers,  provided  the  same 
powers  are  bestowed  upon  all  political  bodies 
of  tbe  same  dass,  was  distinctly  decided  in 
Cleveland'B  Case,  62  N.  J.  Law,  ISa  19  AtL  7. 
The  sduMl  laws,  under  wfalcb  tUs  tax  m% 
levied,  come  within  tbe  range  of  tbe  dedsioB. 
Nor  can  I  think  that  the  constitution  requires 
the  leglslatnre  to  provide  the  same  means  of 
instruction  tor  every  child  In  tbe  state.  A 
scheme  to  accomirilsh  that  result  would  com- 
pd  either  tbe  abandonment  ot  an  pubTic 
aebools  dedgned  for  the  higher  education  of 
^mth,  M  the  establishment  of  andi  acliools 
In  every  sectitm  of  tbe  state  wltUn  readi  of 
dally  attendance  by  all  the  children  there  re- 
siding. Ndtber  of  these  C(nise<]nenoes  vu 
contemphited  by  the  amendment  aC  1875l  Its 
purpose  was  to  ImiMMe  on  the  leglslatDre  a 
duty  of  providing  for  a  thoroo^  and  eObient 
system  of  free  sdxKfls,  capable  of  afTov^ng 
to  every  child  such  tnstructlon  as  la  neceaaaz; 
to  fit  It  for  tbe  ordtnaiy  dutiea  of  cftisenship: 
and  such  jRovision  our  sdiool  laws  would 
mate,  if  properly  encuted,  with  the  view  of 
seenrittg  the  onnmon  righti  of  all,  before 
tendering  peculiar  advantagAi  to  any.  Bst 
beyond  this  constitutional  obligation,  there 
still  exlste  tbB  power  of  the  le^Islatore  to 
provide,  either  directly  or  Indirectly,  In  Its 
discretl(m,  for  the  fnrttier  instruction  of  yomb 
in  such  brandies  of  learning  as.  thon^b  vat 
essmtlBl,  are  yet  condudve  to  the  puUic  sov- 
Ice.  On  this  power,  I  think,  rest  the  lam 
under  which  special  opportunities  tar  ednes- 
tlon  at  public  expense  are  enjoyed. 
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Lastly,  tlie  tax  la  said  to  be  Illegal,  because 
women  vateA  at  the  school  meeting  by  which 
Its  amoTiDt  was  detenntued.  The  statute  of 
April  8.  18S7  (P.  L.  1887,  p.  149),  expressly 
glTes  to  women  the  right  to  vote  at  any 
school  meeting  In  any  district  wherein  they 
may  reside,  provided  they  be  citizens  of  the 
United  States,  of  the  age  of  21  years,  and 
have  resided  in  the  state  1  year  and  In  the 
county  6  months.  Because  of  the  clause  In 
our  constitatlon  which  limits  to  male  citizens 
the  right  of  voting  for  officers,  this  statute 
cannot  have  effect  to  the  fnll  purport  of  its 
tenns;  but  I  see  no  good  reason  for  deny- 
ing to  It  whatever  force  is  con^stent  with 
tbe  constltotlona]  provision.  We  should  as- 
sume that  the  legislature  bad  the  constitution 
in  mind  when  It  passed  the  act,  and  Intoid- 
ed  only  such  an  enactment  as  It  was  compe- 
tent to  make.  We  think  women  can  law- 
fully vote  at  school  meetings  for  all  purposes 
except  the  electlcoi  of  c^&cen.   The  tax  la 


EDISON  UNITED  PHONOGRAPH  CO.  v. 

STATE  BOARD  07  ASSESSORS. 
(Snprane  Oonrt  of  New  Jemy.    7eb.  21, 180S.) 

TAXATIOIt  or  COttVORATIOS— MAHUVAOTURine 

BU81NE8B  IS  State. 
On  proof  that  the  capital  stock  of  a  man- 
ufacturing company  was  invested  In  pnrchaeing 
the  riebt  to  mannfiictnre  a  patented  article  In 
New  Jener.  in  Great  Britain,  in  France,  hi  Ger- 
many, in  AuBtria,  and  in  other  coimtrleB,  for  sale 
and  uBe  on^  beyond  the  limits  of  the  United 
States  and  Canada,  and  tiiat  the  only  msnnfac- 
tnztog  actoally  eanied  on  under  Ifae  right  is  con* 
ducted  hr  another  company  in  New  Jersey,  it 
will  not  be  inferred  that  one-half  of  the  capital 
Etock  is  invested  in  manafacturing  carried  on 
within  this  state. 
(Syllabus  by  tbe  Gonrt) 

Certiorari  at  the  prosecution  of  the  Edison 
United  Phonograph  Company  against  the 
Btatd  board  of  assessors  to  review  and  set 
aside  taxes  for  1891  and  1892.  Taxes  af- 
fii-med. 

Argued  November  term,  1884,  before  LIP* 
PIKCOTT  and  DIXON,  J3. 

C  Parker,  for  pEoweat<«.  W.  T.  Johiuoxi, 
for  assessors. 

DIXON,  J.  The  (mly  reason  formally  as- 
signed and  the  only  argument  presented  by 
Gonnsd  for  setting  aside  the  taxes  assessed 
in  1891  and  1882  against  the  prosecutor,  un- 
der the  corporation,  tax  act  as  amended 
March  16,  1891  (P.  L;  1891,  p.  ISO)  and 
March  17,  1892  <P.  L.  p.  136),  are  that  the 
proviso  of  the  statute  exempts  it  as  a  man- 
ufacturing corporation  having  50  per  centum 
of  its  outstanding  capital  stock  Invested  in 
manufacturing  carried  on  within  this  state. 
The  counsel  for  the  prosecutor  regards  the 
matter  as  decided  by  the  opinion  of  this 
court  in  State  ex  rel.  North  American  Phono- 
graph Co.  T.  State  Board  of  Assessors,  54 


N.  J.  Law,  430,  24  Atl.  507.  But  this  view 
Is  erroneous.  Conceding  that,  according  to 
what  was  there  said,  the  present  prosecutor 
must  be  deemed  "a  manufacturing  company 
carrjing  on  business  within  this  state"  be- 
cause its  relations  with  the  Edison  Phono- 
graph Works  are  similar  to  those  existing 
between  the  corporation  Just  named  and  the 
North  American  Phonograph  Company,  It 
still  remains  to  be  determined  whether  the 
prosecutor  had,  at  the  date  of  these  assess- 
ments, 50  per  centum  of  its  outstanding  cap- 
ita! stock  invested  in  manufacturing  carried 
on  within  this  state.  As  the  exemption 
claimed  depends  upon  the  proviso  of  a  stat- 
ute which,  but  for  the  proviso,  would  reach 
the  prosecutor,  the  burden  rests  on  the  pros- 
ecutor to  show  itself  to  be  within  the  pro- 
viso. 

According  to  the  evidence  liUd  before  us, 
the  prosecutor's  capital  stock  amounted  to 
$1,000,000,  of  which,  at  the  ttmee  when  these 
taxes  were  levied,  $999,000  had  been  invest- 
ed in  patent  rights  purchased  from  Thomas 
A.  Edison  and  tbe  International  Grapho- 
phone  Company.  Under  these  patent  rights, 
the  Edison  Phonograph  Works  was  engaged, 
by  contract  of  March  11, 1890,  with  the  pros- 
ecutor. In  manufacturing  phonographs  and 
other  speaking  machines  for  the  prosecutor 
at  the  factory  of  the  "Works"  In  Orange,  N. 
J.;  but  no  part  of  the  prosecutor's  capital 
was  Invested  In  that  factory  or  Its  operation, 
except  as  It  was  Invested  In  the  patent  rights 
under  which  the  speaking  machines  were 
made,  and  except  that  some  tools,  belonging 
to  the  prosecutor  and  valued  at  $8,413.10, 
were  used  by  the  "Works"  In  the  factory. 
Evidently,  then,  the  principal  question  Is  as  to 
the  amount  which  the  prosecutor  had  invest- 
ed In  the  right  which  was  necessary  for  the 
manufacture  In  New  Jers^.  To  that  extent, 
and  to  that  extent  only  (outside  of  tbe  tools 
before  mentioned),  can  it  be  fairly  said  that 
tbe  prosecutor's  capital  is  Invested  In  manu- 
facturing carried  on  within  New  Jersey.  So 
far  as  it  was  used  In  acquiring  the  right 
to  manufacture  elsewhere.  It  was  not  Invest- 
ed in  manufacturing  within  this  state.  Tbe 
testimony  does  not  show  very  plainly  what 
rights  they  were  which  the  prosecutor  ac- 
quired for  its  investment  of  |998,000;  but 
the  fact  seems  to  be  that  those  rights  includ- 
ed the  right  to  manufacture  speaking  ma- 
chines in  New  Jersey,  In  Great  Britain,  In 
France,  in  Germany,  In  Austria,  and  In  some 
other  countries,  and  to  sell  and  use  such 
machines  only  in  foreign  lands  beyond  the 
limits  of  tbe  United  States  and  Canada. 
This  being  the  scope  of  the  rights  purchas- 
ed, is  it  reasonable  to  Infer  that  one-half  of 
the  price  was  paid  for  the  right  to  manu- 
facture the  machines  In  New  Jersey  for  sale 
and  use  outside  of  the  United  States  and 
Canada?  The  case  affords  no  special  data 
for  answering  this  Inquiry,  and  we  are  left 
to  general  Inference  merely.  In  view  of  tbe 
fact  that  all  the  Instruments  made -In  Newi 
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Jersey  mnst  be  tranBported  great  distances 
to  foreign  lands  before  tbey  can  be  sold  or 
aaed.  It  would  seem  tbat  the  right  to  manu- 
facture them  here  must  be  of  slight  value 
compared  with  the  value  of  the  right  to  man- 
ufacture them  In  or  near  to  the  countries 
where  the  market  must  be  found.  For  ex- 
ample, the  right  to  make  them  Id  Great 
Britain,  for  Bale  and  use  In  Great  Britain 
and  in  continental  Europe,  is  probably  more 
valuable  than  the  right  to  make  them  In  New 
Jersey  for  the  same  market  And  It  Is  rea- 
sonable to  believe  that  this  la  true  likewise 
of  the  right  to  manufacture  In  France  and  In 
Germany.  Since  all  these  rights  were  ac- 
quired by  the  prosecutor's  purchase,  we  are 
not  at  liberty  to  infer  that  the  major  part 
of  the  price  was  paid  for  the  least  valuable 
of  the  privileges.  Our  conclusion  is  that  the 
prosecutor  has  not  shown  that  one-half  of 
Its  capital  stock  is  Invested  in  manufactur- 
ing within  this  state,  and  therefore  has  not 
established  its  right  to  exemption  from  taxa- 
tion. No  claim  for  deduction  under  the  stat- 
ute is  made,  either  in  the  reasons  filed  or 
In  the  brief  of  counsel,  and  hence  that  matter 
need  not  be  ccmsldered.  The  taxes  ore  af- 
flimed,  with  costs. 


STATB  (UNITED  NEW  JERSEY  EAIL- 
BOAD  &  OANAL  CO.  et  sL.  FroMica- 
tors)  V.  MATOB,  DTO..  OF  JBBr 
BBY  CITY  et  al. 

<Snpreme  Court  of  New  Jersey.    Feb.  2&,  1895.) 

ICZBVPTIONB  FROM  ObNIRAL  TAXATlOy— RaILKOAD 
PROPKHTT. 

1.  The  lands  known  as  "HaraimuB  Cove,"  In 
Jersey  City,  described  In  an  act  entitled  '*Ad  act 
to  enable  the  United  Railroad  and  Canal  Compa- 
oies  to  increase  ih^r  termiDal  fadlities  in  Jier- 
aey  City,"  passed  March  30,  1868  (P.  L.  1868, 
p.  C51),  and  by  virtue  of  said  act  acquired  b7 
■aid  companies,  can  only  be  subjected  to  taxation 
to  the  extent  prescribed  in  auai  act,  Qnleas  the 
same  lie  used  for  other  than  railroad,  canal,  de- 
pot, transahipping,  or  lauding  purposes;  and,  If 
Hie  city  authorities  of  Jersey  City  desire  to  sub- 
ject It  to  general  taxation  for  k>cal  and  munidpal 
purposes,  ihe  burden  reata  upon  them  to  show 
tbat  It  Is  used  for  other  purposes  than  those 
named  in  the  act. 

2.  So  long  as  it  continues  inddent  to  and  rea- 
■onably  necessary  or  convenient  for  such  pur- 
poses as  those  to  which  the  act  of  the  legiilatare 
devoted  it,  and  not  actually  used  for  other  pur- 
poses, the  exemption  from  general  taxation  re- 
mains. 

(Syllabus  by  the  Court) 

Ceillorari  at  tbe  prosecution  of  the  United 
New  Jersey  Railroad  &  Canal  Company  and 
tbe  Pennsylvania  ItaUroad  Company  against 
the  mi^or  and  aldermen  of  Jersey  City  and 
another  to  review  the  proceedings  of  the 
commlsslonerB  of  adjustmut  of  said  clt7< 
Deoee  for  inosecutorB. 

Argued  at  tbe  November  term,  Ibtf^  be- 
fore  DIXON,  MAGUD.  and  UFPINGOTT, 
JJ. 


James  Y.  Vredeoborgli,  (or  yiuBULilwi. 
John  A.  Blair  and  Spencer  Weart,  tor  de- 
fendants 

LIPPINCOTT,  J.  This  writ  of  oCTtlonri 
brills  up  for  review  the  proceedinca  of  tbt 
commlsslonws  of  adjustment  of  Jer*ey  Gtj. 
appointed  under  an  act  entitled  "An  io>. 
conc^ntng  tbe  settlement  and  ciAlectitm  «S 
arrearages  of  unpaid  taxes,  aau  tgementa  apg 
water  rates,  or  water  rents,  in  cities  of  ih^ 
state,  and  imposing  and  leryin^  a  tax. 
aessment  and  lien  In  Ilea  and  Instead  o; 
such  arrearages,  and  to  enforce  tbe  pay 
ment  tiiereo^  and  to  proride  for  tbe  sal^ 
of  lands  mbjected  to  further  tuntlon  and 
assessment,"  apgroved  March  90,  1886  iP. 
L.  1886,  p.  140),  by  wbicb  tba  commlakw 
ers  adjusted  and  Imposed  a  local  tax  mi  m- 
tain  Iota  of  land  belonging  to  tbe  proseee 
ton,  situate  In  the  <itj  of  Jersey  <^ty. 

Tbe  questions  raised  and  dls«msBed  Involn 
tbe  legality  of  the  original  Impotftlon  or 
the  tax  by  tbe  city  authorities,  as  w^  at 
the  validity  of  the  proceedli^  of  the  coa 
mlssloners  In  adjusting  the  same.  Ibm 
lands  t>eIonglng  to  the  prosecutors  are  knows 
as  lots  Nos.  9  to  14,  inclusive.  In  BloA  ITT. 
and  also  lot  B,  Biodt  16,  upon  tbe  dty  tai 
assessment  map.  Tbe  lots  9  to  14  In  Blocfc 
177  have  been  assessed  for  dtj-,  mnnldpal. 
and  county  taxes  for  the  yean  1SG8  ane 
1868  for  the  sum  of  ¥249.35,  and  tot  B. 
Block  16,  has  be«i  assessed  tot  the  aamt 
purposes  for  the  years  1884  to  1892,  Incie- 
slve,  for  the  sum  of  ^l,176b96;  and  th» 
adjustment  was  made  for  these  sams  on  tiK 
basis  of  the  original  taxation,  witlioat  an; 
interest  added.  These  lots  of  land  an  \k 
within  the  boundaries  ot  tbe  Barsimns  Con 
tract  or  grant  of  land,  as  aoaulred  by  tbe 
prosecutors  from  the  state  by  vlrtoe  of  the 
provisions  of  an  act  ot  the  Is^slatiire  enti- 
tled, "An  act  to  enable  tbe  United  Bail- 
road  and  Canal  Companies  to  Increase  their 
terminal  facilities  at  Jersey  City.**  passed 
March  30^  1868  (P.  L.  1808,  p.  t>al).  By  Cm 
pvaamble  of  this  act  the  tract  is  recited  as 
having  been  acquired  by  the  lurosecmon 
"for  the  aa»mmodatIon  ot  the  boslness  of 
the  companies,  more  room  fbr  depots,  star 
age  and  other  railroad  and  canal  poiposea' 
and  by  tbe  first  section  of  the  act  it  is  pi«- 
Tided  that  the  scanlsltlen  is  "reqofBlts  aw! 
necessary  for  tbe  transaction  of  their  bos- 
in^M."  By  the  sscond  section  ot  tike  sec  it 
Is  provided  that  **sald  Unltsd  G<»ivttnfe^ 
their  officers  and  ftgen^  ^laU  have  super 
vision  and  contnfl  of  the  whams,  iriers, 
canals,  buildings  and  other  improvemeoti 
which  they  may  wect  on  the  said  vropatj 
and  may  charge  such  wharfage  and  othet 
rates  for  tbe  use  thereof  as  the  said  dhw- 
tors  may  deem  reasonsble,  or  as  may  be 
agreed  upon  with  the  parties  deaiifng  to 
use  tbe  same;  and  tbat  all  acts  and  parts  ot 
acts  heretofore  passed  which  limit  tbe 
amount  of  land  that  may  be  held  tqr  Os 
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United  CompaBlee,  or  ot  tbem,  tor  tbe 

purposes  of  their  chartera  Teipectlrely«  or 
wUcta  subject  sndi  lands,  If  exoeedlnR  a 
certain  qoantlly  to  any  otber  tax  tiian  that 
which  Is  Imposed  upon  the  said  companies 
reapectlTely  by  their  re^pectlve  charters  or 
acta  of  incOTpmttlmi,  are  hereby  repealed, 
provided  however,  that  such  parts  of  said 
property,  and  the  Improvements  to  be  made 
thereon  as  shall  be  used  for  other  than  rail- 
road, canal,  depot,  tranahipplng  or  landing 
purposes  (but  no  other  portions  thereof)  shah 
be  subject  to  load  and  mnnldpal  taxation." 
Under  this  act,  whettier  these  lan&  be  tax- 
able for  the  local  and  mnnleipal  pnrpmes  ot 
Jersey  City  defends  iqion  whether  tiiey  are 
used  for  other  than  railroad,  canal,  dqwt, 
transsbliving,  or  landlnff  pnrposes,  fen',  If 
only  so  nsed,  then  they  are  clearly  «i«npt 
from  such  taxation.  Now,  as  to  a  portion  ot 
these  lands,  that  is,  the  lota  9  to  14  in 
Block  1T7,  there  »iOP»n  to  exist  no  qoes- 
tiOD  reqnlrlng  mi»e  than  mere  formal  deter- 
mination. It  does  not  clearly  appear  In  the 
testimony  in  this  case  to  what  uses  these 
lots  are  devoted,  but  at  the  ontset  it  is 
conceded  the  city  that  the  taxes  on  these 
lots  for  the  years  X668  and  1866  have  hereto- 
fore been  the  subject  of  Judicial  inqniry  In 
this  court,  and  that  their  continuance  on  uie 
tax  records  of  the  dty  has  been  an  errcw. 
and  their  consideration  by  tbe  commission* 
era  of  adjustment  an  Inadvertence  growing 
out  of  a  mlstafeen  certification  to  them  ot 
these  taxes  as  arrearages  by  thedty  collector. 
At  the  November  term,  1876,  a  decision  ot 
this  court  was  roidered  that  these  tots  were 
not  need  dorlne  tbe  years  186S  and  1868 
for  other  than  railroad,  canal,  dqtot,  trans- 
shipping, or  landing  puiposes,  and,  there- 
fore, for  those  years,  they  were  free  from 
taxation,  and  that  by  mle  of  tbim  eonrt  of 
that  term  these  taxes  were  set  aside.  There- 
fore there  were  no  arrearages  forthose  years, 
and  none  for  the  commlssionera  to  adjust, 
and  ttie  act  to  which  reference  is  made,  un- 
der which  th^  wen  appointed,  conferred 
no  power  upon  them  In  ration  to  these 
taxes.  It  gave  them  no  power  to  levy  taxes 
or  to  make  original  assessments.  In  re 
Oommisslonen  of  Bllaabeth,  49  N.  J.  Law, 
497,  10  Atl.  868.  Tbe  action  of  the  commls- 
■iotttts  as  to  lot  6,  In  Block  15,  was  based 
on  tiie  fact  tiiat  there  appeared  upon  the 
tax-record  botft  of  the  dty  collector  an  ar- 
reara^  of  taxes  thereon  for  the  years  1884 
to  18U2,  inclusive,  amounting  to  the  sum 
of  $11,175.96.  This  lot  B  In  question  by  the 
(fridence  mostly  remains  land  under  water, 
as  it  existed  at  the  date  of  conveyance  by 
thb  state  to  the  United  Oompanies.  A  small 
portion  of  the  westerly  end  thereof  Is  above 
blgh  tide,  and  on  that  portion  tbe  Erie  Rail- 
road Company,  by  permission  of  tbe  prosecu- 
tors, has  a  trade  laid  for  die  purpose  of 
transshipping  cattle  from  the  trains  of  cars 
through  the  cattle  pens  into  an  al>attoIr  es- 
tablished to  the  south  of  this  property  by 


the  Central  Stock  Yard  ft  Transit  Company. 
The  abattoir  ot  this  company  in  question 
does  not  stand  npon  lot  B,  Hie  property  In 
question,  but  upon  other  property  leased 
from  tbe  United  Companies,  and  upon  which 
local  taxes  are  assessed  and  paid.  The  abat- 
toir property  stands  about  10  feet  south  of 
tiie  southerly  lUie  of  the  lot  B  in  questl<m 
here.  The  portion  of  lot  B  next  to  tiie  abat- 
toir is  used  to  some  «tent  for  tbe  pnrposes 
of  transsUpment  of  cattie  to  boats,  both 
aUve  and  dead,  wUdi  are  didlvered  from  the 
cars  of  the  prosecnton  Into  the  pens  cod> 
nected  with  the  abattoir.  The  whole  plot  Is 
used  for  no  other  than  railroad,  canal,  depot, 
tnuushliauent,  and  landiiv  purposes,  and, 
perhaps,  not  thKmgfaont  its  entire  extent  for 
these  pnrposes,  but  for  no  other.  Unless  It 
be  taxable  nnder  the  act  entitled  "An  act 
for  the  taxation  of  railroad  and  canal 
propOTty,"  passed  April  10,  1884  (P.  L.  1884. 
p.  14^,  this  property  Is  exempt  from  any 
local  taxation,  and  Is  taxable  only  1^  tbe 
state  board  of  assessors,  under  the  18th  sec- 
ti<m  of  the  charter  of  the  New  Jersey  Ban- 
roau  &  Transportation  Company,  which  was 
incorporated  by  act  of  Bfareh  7,  1832  (P.  U 
1832,  p.  96),  which  prorldes  for  a  special  tax 
to  be  paid  Into  the  state  treasury  yearly  and 
every  year.  In  the  case  of  the  United  Rail- 
road &  Canal  Co.  ▼.  Commissioners  of  RaU- 
toed  Taxation,  87  N.  J.  Law,  243,  the  act  of 
1808  was  construed,  and  In  that  case  It  was 
held  that  tbe  conveyance  by  the  state  of 
the  lands  described  In  the  act  was  not  a 
grant  of  a  franchise,  nor  was  it  a  chartex 
within  tbe  sixth  section  of  the  ureneral  coi<- 
poration  act  The  thing  granted  was  held 
to  be  the  premises  described,  with  all  the 
lil^te  and  privileges  annned,  and  that  the 
exemption  from  general  taxation  was  one  of 
tbe  rights  which  gave  value  to  the  thing  or 
estate  granted;  that  by  tbe  (iteration  of  tbe 
grant  thta  right  annexed  to  the  land  passed 
as  an  appurtenance  to  the  subject  granted; 
It  Is  a  part  of  the  thing  granted,  and  can* 
not  be  modified  or  repealed  wltiiout  the 
consent  of  the  grrantee.  In  other  words,  so 
far  as  this  prc^terty  Is  concerned,  there  ex- 
iste  In  behalf  of  the  grant  an  Irrepealable 
contract  of  exemption  on  tbe  subject  of  tax- 
ation. These  lands,  therefore,  can  only  be 
subjected  to  taxation  In  the  manna  and  to 
the  extent  prescribed  In  tbe  act  of  ]8(V9, 
which  Is  In  all  respects  a  public  act,  of  tbe 
provisions  of  which  tbe  local  taxing  au- 
tboiltles  must  take  notice^  and  If,  under  this 
grant  of  18U8,  any  other  than  the  taxation 
therein  provided  is  to  be  sustained,  the  bur- 
den Is  upon  tbe  taxing  autboritiei  to  show 
that  It  ts  nsed  for  other  than  tbe  purposes 
specifled  In  tills  act  In  this  case  tbe  evi- 
dence is  entirety  wanting  In  probative  force 
In  the  direction  of  other  uses;  tbe  evidence 
reveals  that  It  has  not  at  any  time  been 
used  for  any  other  purposes.  It  Is  ur^ed 
that,  because  It  Is  used  tbe  Central  Stock 
Yards  &  Transit  Company  for  tbe  t^nBshlp< 
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meat  ot  cattl«  rec^red,u  consignee  of  the 
cattle  transported  to  tbls  abattoir  by  tbe 
cars  of  t^  prosecators,  therefore  the  use 
provided  by  the  act  has  been  abandoned. 
This  coDclDslon  la  not  sustained,  but,  even 
If  It  was,  it  could  have  no  force,  for  its  use 
is  one  within  ,  the  llmlta  of  the  grant;  a 
use  of  the  character  provided  for  the  bene- 
fit, perhaps,  of  the  consignee,  but  In  the  bus- 
iness of  the  railroad,  a  part  of  which  Is  the 
delivery  of  its  freight  to  Its  patrons.  But 
tuis  subject  need  not  be  followed.  The  rule 
lal^  down  In  this  court  In  the  case  of  the 
PennaylTanla  B.  C!o.  v.  Jersey  City,  49  N. 
J.  Law,  540,  9  Atl.  782.  affirmed  in  61  N.  J. 
Law,  S64,  ao  Atl.  60,  disposes  of  this  objec- 
tion. In  that  case  a  grain  elevator  was 
constructed  upon  the  lands  granted  by  this 
same  act  of  1868,  for  the  purpose  of  trans- 
Bhipment  and  relieving  the  cars  of  their  lad- 
ing, and  if  the  grain  passing  through  the 
elevator  was  not  called  for  by  the  consignee, 
and  It  was  retained,  a  charge  was  made  by 
the  railroad  company  for  storage.  The  in- 
slstment  was  that  this  was  a  use  other  than 
those  mentioned  in  the  act.  The  court,  cit- 
ing with  approval  the  case  of  Transpoitation 
Co.  V.  Hancock,  35  N.  J.  Law,  537,  said:  "If, 
however,  any  doubt  existed  aa  to  the  mean- 
ing of  the  words  for  railroad  purposes'  as 
used  in  the  exemption  clause  of  the  act  of 
18GS,  It  would  be  removed  by  reference  to 
the  preamble  of  the  act  The  preamble  ve- 
cites  'that  the  United  Companies  require 
for  the  accommodation  of  their  business 
more  room  for  depot,  storage,  and  other  rail- 
road and  canal  purposes  at  Jersey  City.' " 
"Thus  the  legislature  expressly  recognized 
the  appropriation  of  the  land  to  storage  as 
a  use  of  It  for  railroad  purposes.  At  the 
time  of  the  passage  of  this  act  the  United 
Companies  liad  constructed  their  road  to 
Jersey  City.  It  was  not  for  the  constmc* 
tion  of  the  road  that  the  grant  was  made, 
but  it  was,  as  expressly  set  forth,  to  give 
greater  facilities  for  the  accommodation  ot 
the  busing  of  the  road.  Room  (or  depots 
and  room  for  storage  were  classed  together 
as  necessary  railroad  uses."  State  v.  Mayor, 
etc,  of  Jersey  City,  41  N.J.  Law,  471;  State 
V.  Blnnlnger,  42  N.  J.  Law,  528. 

It  Is  further  contended  by  the  defendants 
that  this  property  is  subject  to  taxation  by 
the  local  authorities  of  Jersey  City,  for  local 
municipal  purposes,  under  the  act  of  1884 
(P.  L.  1884,  p.  142),  to  which  reference  has 
already  been  made.  This  can  only  be  on 
the  ground  that,  If  the  land  Is  not  actually 
used  for  railroad  or  canal  purposes,  It  shall 
be  assessed.  But  the  difficulty  with  this 
contenQon  Is  that  the  act  of  1868  exempts 
it  from  local  taxation  unless  It  be  used  for 
uther  than  the  purposes  described  by  the 
act  The  act  of  1868  has  been  held  to  be  a 
contract  between  the  state  and  the  United 


Companies  by  which,  for  a  stbul^^ed  prict 
lands  were  conveyed  to  the  oompanies  upos 

cenain  terms  and  conditions  tbev^n  qied- 
fied.  The  state  has  accepted  the  peymeot 
of  the  fnll  consideration  from  ita  grantee, 
and  is  not  now  in  a  posiuon  eitlier  to  repa- 
dtate,  at  to  permit  ansr  of  its  political  suMi- 
visiom  to  repudiate,  any  of  the  terms  of  the 
contract  which  inures  to  the  benefit  of  the 
grantee.  Pennsylvania  R.  Co.  t.  Jeraej 
City,  49  N.  J.  545,  9  Aa  782.  Aside  from 
the  question  whether  the  land  Is  not  dov 
used  for  railroad  purposes,  which  I  think 
the  evidence  fairly  estabHsheH,  yet.  if  beic 
vacant,  it  is  still  witUn  the  exen^ition 
the  terms  of  the  grant,  whicb  the  state  Is 
not  by  subsequent  legislation  at  liberty  u 
extinguish.  The  learned  cbanceUtu-,  in  tin 
case  of  United  New  Jersey,  etc,  Oo.  t.  dtr 
of  Jersey  City,  In  the  court  of  errors  and 
appeals  of  this  state,  55  N.  J.  Law,  129-131. 
26  Atl.  135,  said:  "It  is  the  land  wfaichtlH 
legislature  in  Its  wisdom  has  deenied  to  te 
reasonably  necessary  to  answer  the  ordlnarr 
and  emergent  uses  of  a  railway  and  Insun 
the  continued  and  convenient  and  safe  k- 
commodatlon  of  the  pabllc.  Ita  diraenskxne 
are  limited  by  the  law  which  devotes  It  to 
a  special  purpose."  It  beln^  within  the  le^. 
Islatlve  grant  and  the  exemption  tbereb 
provided,  It  cannot  be  said  that  becana 
It  is  not  actually  devoted  to  the  constnicttoa, 
maintenance,  and  management  of  the  rail- 
road it  is  used  for  other  puxpoaes,  or  is  no: 
used  for  railroad  purposes,  and  thus  beoMW 
the  subject  of  local  taxation.  So  long  as  U 
remains  incident  to  and  reasonably  neces- 
sary or  convenient  for  such  purposes,  asd 
not  actually  devoted  to  other  purposes,  the 
exemption  remains. 

It  is  also  contended  that  the  prosecutors 
are  In  laches,  and  therefore  have  lost  thdr 
remedy.  The  commissioners  of  adjustmeat 
took  cognizance  of  thrae  alleged  mattos  <x 
arrearage  on  October  29.  1888,  and  beldtb« 
same  under  conslueratloa  untH  Norembe. 
1893,  at  which  time  they  made  and  fiicd 
their  report  ThlB  report  was  not  confirm  ed 
until  December  13,  1893.  I  do  not  think 
the  prosecutors  were,  in  laches  in  not  obtain- 
ing  this  writ  pending  the  consideratlcm  rt 
these  tax^  by  the  commissioners.  H« 
prosecutors  had  the  right  to  assume  that  tbe 
Judgment  of  the  commissioners  would  be  ia 
their  favor.  The  certiorari  was  sued  oat  on 
March  17,  1894,  which  was  about  thrw 
months  after  the  confirmation  of  the  report, 
and  before  any  farther  proceedings  wen 
talwn  by  tbe  dty  In  the  enforeonent  of  tbe 
taxes.  The  conclusion  Is  that  tbe  prosr 
cutors  were  In  no  laches. 

The  taxes  brought  up  by  the  writ,  with  the 
proceedings  of  the  commisslonen  of  aA- 
Justment  relating  thereto,  may  be  set  agiAt 
with  costs. 
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STATE  (STAFFOBD,  Piwecntor)  t.  MILLS 
et  al. 

(Sui^reme  Court  of  Nevr  Jersey.  Feb.  25.  1895.) 

JODOMHKT  OP  JCSTICB— CKBTlORASt  TO  RiTIIW— 

AvPiDAViTB  AS  TO  Faots— Attaohhbnt— NoN- 

BK8IDBNT  DEBTOR— WHAT  CoNSTITUTEfl. 

1.  Oq  a  certiorari  to  teirtew  tiie  determioa- 
tioD  of  a  justice  of  +be  peace,  on  a  motioa  to 
quash  an  attat^ment  against  a  nonxealdent  debtor, 
on  the  groond  that  the  debtor  was  a  resident,  if 
the  justice  cannot  certify  the  facts  upon  which 
his  jndgment  on  the  motioit  waa  fonnded,  a  rule 
may  be  Kranted  to  take  affidaiita  of  the  facts  up- 
on wbldn  the  detennlnatlon  of  the  Jtistice  was 
made,  and  of  the  facts  before  hha  at  that  time, 
which  affidavits  can  be  used  at  ihe  arRnmcnt  of 
the  certiorari  to  review  llie  detmnination  of  the 
justice  In  the  matter. 

2.  One  may  be  an  abecooding  debtor,  and  yet 
may  have  a  residence  In  this  state,  wbtdbi  will 
prerent  ^n  attadiment  isaaing  against  him  aa  a 
nonresident  debtor.  Mere  tneonvenience  in  the 
service  of  sammons  or  other  process  furnishes  no 
reason  why  an  attadiment  should  issae  against 
one  as  a  nonresident  debtor.  Temporary  absences 
for  business  or  pleasure  Is  not  an  abandonment  of 
one's  abf)de  or  piece  of  residence. 

3.  The  time  when  the  writ  of  attachment  is 
Issued  and  served  is  the  time  as  of  whitdi  the 
residence  of  the  debtor  is  material. 

(SyllaboB  by  the  Ooort.) 

Certiorari,  at  the  prosecution  of  Charia 
F.  Stafford,  ftgalnst  William  S.  Mills,  Alexan- 
der V.  MannlDs  and  otiieri.  to  review  the 
action  <a  a  Justice  of  tbe  peace  In  refnalng  to 
quasli  an  attachment 

Argued  at  NoTember  term,  iSM,  before 
DIXON.  MAGIB,  and  LIPPINCOTT,  JJ. 

Stockwell  &  Satterthwait,  for  prosecutor. 
Edward  M.  Bvans,  for  defendants. 

LIPPINCOTT,  J.  This  writ  brings  up  for 
review  a  Jndgment  of  WlUlam  3.  MUls,  Esq.. 
a  Justice  of  the  peace  In  and  for  tbe  county 
of  Mercer,  on  a  motion  to  quash  a  writ  of  at- 
tachment Issued  by  him  In  a  sult  wherein  the 
prosecutor  was  the  defraidant,  and  Alexander 
y.  Manning  and  others  were  plaintiffs.  The 
affidavit  upon  which  tbe  writ  was  Issued 
stated  that  StafTord  was  a  nonresident  of  the 
state  of  New  Jersey.  After  the  attachment 
was  Issued,  an  affidavit  by  Stafford  was 
Oled  with  tbe  Justice  tbat,  at  the  time  of 
tbe  Issuing  of  tbe  attachment,  be  was  a  resi- 
dent of  tbe  state,  and  motion  was  made  on 
that  ground  to  quash  tbe  writ  The  motion 
was  heard  by  the  Justice,  and  he  refused  It 
Tbe  certiorari  Is  to  review  his  determina- 
tion. He  has  not  certified  the  facts  upon 
which  be  based  his  decision,  but  he  certifies 
that  be  Is  not  clear  as  to  all  tbe  facts  found 
by  bim  on  the  motion  to  quash,  not  having 
made  any  written  memoranda  thereof.  Ac- 
cordlDg  to  proper  practice,  a  rale  was  grant- 
ed by  this  court  to  take  affidavits  of  the 
facts  upon  which  tbe  determination  of  tbe 
Justice  was  made,  and  of  tbe  facts  before 
bim  at  that  time,  to  be  used  upon  the  argn- 
ment  of  the  certiorari;  and  these  affidavits 
are  now  before  us.  After  tbe  denial  of  tbe 
motion,  the  Justice  proceeded  to  try  the 


cause  upon  the  merits,  without  any  appwv 
auce  of  the  defendant,  as  provided  bjr  tbe 
statute,  and  gave  Judgment  against  Um, 
from  which  Judgment  an  appeal  was  taken 
to  the  district  court  of  the  city  of  Trenton, 
where  tbe  appeal  was  dismissed  for  want 
of  jurisdiction,  and  tbe  cause  remitted  to 
tbe  Justice. 

It  to  now  clear  that  it  en  appeal  from 
tbe  determination  of  a  Justice  be  Improperiy 
taken,  tbe  party  aggrieved  may  still  have 
his  remedy  by  cotlorari,  after  dismissal  of 
tbe  appeal.  If  tbe  appeal  be  dismissed  for 
want  of  Jurisdiction.  Leeds  v.  Mueller,  CI 
N.  J.  Law,  467,  17  AtL  054.  And,  in  a  case 
where  an  appeal  Is  taken,  a  dismissal  of  It 
does  not  deprive  the  prosecutor  of  bis  rem- 
edy by  certiorari,  when  tbat  remedy  exists. 
Manufacturing  Co.  v.  Gartr,  OS  N.  J.  Law, 
386,  21  Atl.  851.  Tbe  determination  of  tbe 
trial  of  fact  by  a  Justice,  upon  a  motion  to 
quash  a  writ  of  attachment,  pursuant  to 
section  69  of  tbe  attachment  act,  is  review- 
able on  certiorari.  The  practice  la  clearly 
laid  down  by  Mr.  Justice  Magle  in  Bisbee 
V.  Bowden,  5S  N.  J.  Law,  69.  25  Atl.  SCfi. 

The  testimony  taken  on  the  rule  In  this 
cause  shows  deaiiy  tbat  the  prosecutw  was 
a  resident  of  tbe  dty  of  Trenton  at  tbe  time 
the  attachment  was  Issued,  and  bad  been 
such  resident  for  over  two  years  prevtoos. 
He  bad  been  keeping  house  In  the  dty  of 
Trenton,  on  Montgomery  Place  and  Lamber- 
ton  street  He  Irnd  voted  at  the  previous 
electlw  In  the  city  of  Trenton  and  at  other 
elections  before  that  on&  About  tbe  time 
this  attachment  was  issued,  be  failed  In  or 
gave  up  his  business  of  keeping  a  billiard 
saloon  In  the  city  of  Trenton,  broke  up  house- 
keeping In  Lambertott  street  fmd  wout  to 
his  brother's  hons^'  at  128  C^ter  street 
In  Trenton,  to  live  with  him  there,  aiding  and 
assisting  bis  brother  In  bis  business;  and 
be  has  continued  to  live  there  ever  since. 
These  facts  are  practically  undisputed. 
Much  evidence  has  been  taken  not  pertinent 
at  all  to  tbe  question  involved  In  this  case, 
but  with  perhaps  much  more  pertinency  If 
the  attachment  bad  been  Issued  against 
him  as  an  absconding  debtor.  In  fact  tbe 
evidence  was  t»km  as  w^  to  apply  to  two 
such  cassa  now  under  advisement  in  this 
court 

When  an  attachment  Is  issued  against  one 
alleged  to  l^e  a  nonresident  debtor,  the  fact 
of  nonresldence  must  be  established,  or  the 
attachment  will  be  set  aside.  One  may  be 
an  absconding  debtor,  and  yet  may  have  a 
residence  In  tbe  state,  which  will  prevent 
an  attachment  Issuing  against  him  as  a  non- 
resident debtor.  Mere  Inconvenience  In  tbe 
service  of  smnmons  or  other  process  fur- 
nishes no  reason  why  an  attachmrat  should 
Issue  against  one  as  a  nonresident  debtor. 
Temporary  atisences  for  business  or  pleasure 
is  not  an  abandonment  of  one's  abode  or 
place  of  residmce.  Tbe  rule  la  tbat  an  at- 
tachment will  not  lie  ogaiiut  the  debtor  •« 
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a  nonresident  where  he  la  actually  a  resi- 
dent of  the  state,  although  the  affidavit  be 
made  in  good  faith.  Clark  t.  Likens.  26  N. 
J.  Law,  307;  Blsbee  v.  Bowden.  55  N.  J. 
Law,  69,  2S  Atl.  855,  and  cases  cited.  It  was 
nlleged  in  the  'evidence,  and  with  much  show 
of  truth,  that  be  was  preparing  to  send  his 
floods  from  his  house  to  Philadelphia.  He 
bad  taken  steps  in  that  direction  which 
quite  clearly  Indicated  that  purpose,  bat 
it  did  not  appear  that  he  Intended  to  change 
his  residence;  and,  eren  if  this  were  so,  it 
would  give  no  right  of  attachment  against 
him  as  a  nonresident  debtor.  Kugler  t. 
Shreve,  28  N.  J.  Law,  12»-134,  It  was  proved 
that  his  wife  lived  In  Philadelphia,  and  kept 
a  boarding  house  there,  as  her  own  busi- 
ness, and  that  he  visited  her  there  often, 
and  she  often  visited  him  at  his  boose  in 
Treuton.  The  fact  of  the  wife's  residence 
in  Philadelphia  could  not  afFect  the  charac- 
ter of  blB  residence  elsewhere.  Baldwin  t. 
Flagg,  43  N.  J.  Law,  498.  If,  at  the  time 
of  the  issuing  this  writ  of  attachment,  be 
had  the  Intention  of  removing  and  changing 
his  residence  to  another  state,  that  fact 
would  not  be  sufficient  to  sustain  the  writ 
Kugler  T.  Shreve,  28  N.  J.  Law,  129.  The 
time  when  the  writ  was  Issued  and  served 
Is  the  time  as  of  which  the  residence  of  the 
debtor  Is  material.  Baldwin  v.  Flagg,  43 
N.  J.  Law,  408.  His  residence  being  cl«ir- 
ly  within  this  state,  It  continued  until  a  new 
one  was  gained  elsewhere.  Bonnel  v.  Dunn, 
28  N.  3.  Law,  155.  At  the  time  of  the  Is- 
suing and  service  of  this  writ  of  attachment, 
the  defendant  Stafford  was  a  resident  of 
this  state,  and  therefore  the  writ  must  be 
quashed,  with  costs  against  the  defendants 
Alexander  V.  Manning,.  Joseph  M.  Manning, 
and  John  W.  Manning,*  including  the  one- 
third  of  the  ooBts  of  taking  and  prlntii^  the 
testimony. 


BULLOCK  V.  BULLOCK. 
(Bnpreme  Court  of  New  Jeisey*  Mordi  SI, 

1896.) 

FOBBIQ}!  DKCTtEE  FOR  A LIHONT —ACTION  TCRRKOH. 

An  action  at  law  may  be  maintained  in 
this  state  upon  a  decpe  for  alimooy  made  in 
New  York  If  the  New  York  conxt  had  jurisdiction 
of  tiie  subject-matter  and  of  the  person  of  the  de- 
fendant 
(Syllabus  by  the  Court.) 

Action  by  Anna  B.  Bullock  against  Thom- 
as O.  Bullock.  Demurrer  to  complaint 
overruled. 

Argued  June  t«m,  1894,  before  BEASLEY, 
U.  J.and  VAN  SXCKELandMPriNCOTTJJ. 

B.  Q.  Keasbey.  for  plalntltC.  James  Bu- 
chanan, for  defendant. 

VAN  SYCKEL,  J.  The  declaration  In  this 
case  Is  founded  upon  a  decree  of  the  su- 
preme coort  of  New  York  directing  the  pay- 
ment of  alimony  1^  the  defendant  to  tlie 


plaintiff  at  $100  per  month.  The  aeclaratloo 
alleges  that  there  Is  due  upon  said  decref 
the  sum  of  $1,G00,  and  that  the  defendan; 
promised  to  pa.y  the  amount  bo  doe.  Tb« 
declaration  further  avers  that  ttie  supreo^ 
court  of  New  York  Is  a  court  of  general  Jo- 
rlsdictlon,  and  that  it  had  Jurisdiction  ovtr 
the  pailles  and  the  subject-matter  of  tLr> 
suit,  the  said  defendant  having  been  dniy 
served  with  process,  and  having  aiq>eared 
and  answered  the  bill  of  complaint  in  that 
court  To  this  declaration  the  defendmt 
filed  a  general  demurrer. 

In  Van  Buskirk  v.  Mulock,  18  N.  J.  Law. 
184,  Chief  Justice  Homblower  held  that  U 
the  common  law  an  action  of  debt  will  Dot 
lie  on  a  decree  of  a  court  of  equity  tor  the 
payment  of  money.'  In  the  recent  case  of 
Insurance  Co.  v.  Newton,  50  N.  J,  Law,  571. 
14  AtL  766,  this  court  discussed  that  ques- 
tion, taking  the  contrary  view,  and  dtin: 
a  number  of  cases  In  support  of  tL  la 
Evans  v.  Tatem,  9  Serg.  &  R.  252.  Cbl«f 
Justice  Tighlman  gave  a  foreign  decree  in 
equity  the  conclusive  force  of  a  Judgment 
between  the  parties  to  a  suit  on  it  in  PeoD- 
sylvanla.  The  same  rule  prevails  in  the 
courts  of  Mossacbusetts  and  New  Yoit. 
Howard  v.  Howard,  15  Mass.  19G;  Rlgner 
V.  RIgney,  127  N.  Y.  408.  28  N.  E.  405.  Tie 
question  as  to  the  conclusive  effect  of  tbe 
decree  Is  no  longer  an  open  one  In  this  state. 
In  tbe  recent  case  of  Bullock  t.  Bollock,  30 
Atl.  676,  the  court  of  errors  and  appeal^ 
while  refusing  to  establish  a  decree  for  ali- 
mony made  in  New  York  as  a  iien  npoo 
lands  in  New  Jersey,  declared  "that  the 
decree  In  New  York  concluslTcly  determlD- 
ed  the  status  of  the  parties  to  that  actloa 
and  that  the  marital  relatlcm  previously  ex- 
isting between  them  had  been  absolutdy 
dissolved.  If,  by  the  direction  to  pay  ali- 
mony, an  Indebtedness  arises  from  time  to 
time,  as  such  payments  become  dae,  an  a^ 
tion  at  law  wUl  lie  thereon,  and  the  decree 
will  furnish  conclusive  evidence  of  such  in- 
debtedness." The  allegations  In  the  dec- 
laration show  a  anfficient  legal  basis  for' 
the  plaintiff's  action,  and  the  damnrm 
should  be  overmled,  with  eoeta. 


CHASE  V.  CARYU 
(Supreme  Court  of  New  Jersey.  A^H  S,  1895.1 

DOOOMBKTART  BVIDKVCB  — RSOORD  Or  MoVTSlM 

IS  FoKcisN  State— fixsMPLiricATiosr — Cuito- 
LATtvs  EviDSaCB—HARMLna  Erros. 
1.  Under  the  statute  of  the  state  of  New 
York  entitled  "Of  the  proof  and  recording  of  cos- 
veyances,  and  the  cancellation  of  mortgatrrf" 
(1  Rev.  St  N.  Y.  G.  3.  marg.  p.  706),  whidi  ei- 
preesly  dasns  mortgages  on  real  estate,  as  "eo^ 
v^ances  of  real  estate."  and  indadea  them  with- 
in that  term;  and  whic^  provMes  also  that  whc 
duly  acknowledged  and  proved,  they  may  be  m '. 
ID  evideace  without  any  further  proof:  and  whid 
also  provides  that  the  record  thereof,  when  dsl; 
recoraedt  In  accordance  with  the  statute's  of  t!ut 
state.  In  tiic  office  of  tbe  clerk  or  registn-  of  6r 
coonty  whsrdn  the  Itods  lie.  w  a  traaicnp 
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liereof.  doljr  certified,  may  bt  rckd  in  evtdenee 
n-ith  like  force  and  effect  as  the  original,— the 
rrcord  of  a  mortgage  on  real  estate  is  a  record, 
within  the  tcope  and  meaning  of  the  term  "ree- 
>rds."  as  lued  in  artide  4,  1 1,  of  constitation 
af  the  United  States;  and  It  can  be  exM&pUfied 
ander  tfie  act  of  congress  of  Mardi  27, 1804.  and 
read  and  need  in  evidence  In  the  marts  of  this 
itate  with  the  same  faith  and  credit,  and  with 
Kuch  force  aud  effect  as  is  given  the  record  by 
the  statute  of  the  state  of  New  York. 

2.  "Where  eTidence  camnlatiTe  bl  Its  dian<y 
t«r  is  erroneonsly  admitted  by  a  trial  Jodga  tn  tiia 
prosresB  of  a  trial,  on  a  role  to  show  caoM,  npon 
review,  the  verdict  will  not  be  set  aside,  if  the 
facts  erroneously  admitted  are  otherwise  legally 
proved  by  competent  eridenee,  and  there  is  other- 
wise sufficimt  legal  eyidence  to  waixant  tiie  jwr 
in  finding  a  vercuet 

3.  Qnaae:  la  a  deposition  of  a  party  in  the 
trial  of  a  salt  Id  anouier  state,  and  whidi  U 
incorporated  In  the  leoord  of  that  suit,  competent 
to  be  read  in  OTldwce  In  this  state,  In  an  action 
between  the  same  parties,  as  a  put  of  the  ex- 
emplified record  of  sndi  snlt  in  the  other  atate? 

(SyllabtiB  by  tiie  Ooort) 

Actkm  Uattio  0.  Chuc  against  JoUur  H. 
Caryl,  executor  of  Nelson  Chase,  deceased. 
Verdict  for  defendant.  On  rule  to  abow  caiwe 
why  new  trial  ahoidd  not  be  granted.  Rule 
discharged. 

Argued  FetwiuuT  term,  1804,  before  BBAS- 
l^EY,  C  J.,  and  MA(»XB»  GARRISON*  and 
LIPPINCOTT,  JJ. 

GUbert  Collins,  for  plaintiff.  Edward  Q. 
Keasbey,  for  defMdant 

lilPPINOOTT,  J.  This  snlt  was  on  a  bond, 
in  the  penal  sum  of  $20,000,  given  by  Nelson 
U.  Chase  to  William  Dunning,  dated  Decem- 
ber 1,  1877,  conditioned  for  the  payment  of 
tbe  sum  of  f 10,000,  in  six  months  from  the 
date  thereof,  with  Interest  thereon  from  datei- 
The  bond  was  assigned  by  WUUam  Dtmnlug 
to  his  daoghter,  Hattle  B.  Chase,  on  January 
9,  1891,  and  this  suit  was  commenced  by  her 
tbe  next  day.   The  assignment  contained  a 
covenant  that  tbe  whole  of  the  principal  sum 
of  (10,000  was  due,  with  Interest  thereon 
from  the  date  of  tbe  bond,  and  this  was  tbe 
oinoant  claimed  in  the  bill  of  particulars  an- 
nexed to  tbe  declaration.    The  defendant 
pleaded  non  esc  factnm  and  payment  Tbe 
suit  was  by  tbe  plaintiff  against  the  executors 
of  her  deceased  bnsband,  Nelson  H.  Chase; 
and  tbe  Aet&3M  was  that  tbe  bond,  with  an 
accompanying  mortgage,  of  the  same  date,  on 
real  estate  in  the  city  of  New  York,  bad  been 
executed  by  Nelson  H.  Chase  to  Dunning  as 
collateral  secui-lty   to   indemnify  Dunning 
against  liability  for  his  Indorsement  of  two 
certain  promissory  notes,  of  $2,000  each,  giv- 
en by  Ndson  H.  Chase,  and  that  such  notes 
had,  since  the  execution  of  tbe  bond  aud  mort- 
gage, been  paid.  It  was  contended  on  the 
trial  that  both  tbe  bond  and  moitgage  were 
given  for  this  purpose;  that  the  notes  had 
been  paid,  satisfied,  and  surrendered,  and  that 
tbe  mort^ige  had  been  canceled;  and  that  tbe 
bood  had  thus  become  satisfied.  The  evidence 
reveals  the  undisputed  fact  that  tne  mon^ 
gage  wbldi,  It  Is  contended,  accompanied  tbs 
T,8lA.iio.l5— 65 


bond,  has  been  aatlafled,  canceled,  and  dis- 
charged of  record.  It  Is  also  beyond  dispute, 
iqMm  the  facts  proved  as  well  as  conceded  In 
the  case,  that  the  inmnlasory  notes  given 
by  Chase  and  others,  and  vifaa  whlcb  Dun- 
ning was  an  Indorser,  and  to  secure  whose  In- 
dorsement, It  is  contended,  the  mortgage  was 
ncecuted,  have  been  paid  and  satisfied.  There 
Is  no  neceasity  for  a  review  of  the  erldoice 
upon  these  points,  for  these  conclusions  are 
undisputed.  The  plaintiff  distinctly  contends 
that  the  bond  and  accompanying  mortgage.  If 
there  existed  any  accompanying  mortgage, 
were  not  executed  as  such  ooUatezal  security, 
but,  erea  If  so,  such  security  was  only  a  part 
of  the  consideration  thereof;  that  there  were 
other  considerations,  valuable  and  suiUcIent, 
npon  which  to  base  a  recovery  for  the  differ- 
ence between  tbe  amount  of  the  promissory 
notes  aud  the  amount  of  the  bond;  and  that 
the  cancellation  and  discharge  of  the  mort- 
gage upm  tbe  notes  being  paid  cannot  affect 
bar  right  of  recovery  of  this  difference.  Be- 
sldeo,  the  plaintiff  denies  that  the  mortgage 
accompanied  the  bond,  and  cloUns  that  the 
bond  was  for  a  consideration,  entitiing  her  to 
recovery  thereon.  Thus  the  Issues  tried  be- 
tween the  parties  to  tbe  bond  were  clearly 
defined.  Upon  these  issues  variant  and  dis- 
puted evldoice  was  submitted  to  tbe  Jury  by 
the  trial  judge.  There  was  evidence,  both  posi- 
tive and  circumstantial,  bearing  upon  these 
disputed  contentions.  The  verdict  of  the  Jury 
was  for  tbe  def endonL 

It  would  appear  to  be  useless  to  review  tbe 
evidence  An  examination  of  it  clearly  sus- 
tains, np3u  legal  principles,  the  rerdict  of  the 
Jury  upon  tbe  questions  of  foct  submitted. 
Aside  from  the  allied  errors  In  the  admis- 
sion of  evidence  produced  on  the  part  of  tbe 
defendant,  there  can  arise  no  complaint  as  to 
the  Instructions  to  the  jury  contained  in  the 
charge  of  the  court  The  question  whether 
any  mortgage  accompanied  the  bond  was 
clearly  and  dlstlnctiy  left  to  the  Jury  for  its 
determination.  So,  blso,  was  tbe  question  of 
the  consideration  of  the  bond,  and  the  pur- 
pose for  which  the  bond  and  mortgage,  or 
either  of  them,  were  executed.  So,  too.  was  tbe 
question,  if  It  was  found  that  tbe  mortgage  ac- 
companied the  bond,  whether  the  consideration 
was  other  than  to  secure  Dunning  against 
liability  upon  his  indorsements.  Every  phase 
of  fact  upon  which  a  liability  of  the  defend- 
ant might  arise  was  left  to  the  determina- 
tion of  the  Juiy,  without  any  Indication  on 
the  part  of  the  judge  as  to  tbe  direction  In 
which  their  finding  should  be  made.  Upon  the 
Instructions  the  jury  were  left  to  determine 
the  consideration  of  the  bond  upon'  which  suit 
was  brought,  and  to  find  a  verdict  either  for 
the  plaintiff  or  for  the  defendant  No  error  of 
law  whatever  has  been  perceived  In  these  In- 
structions. It  will  be  noted  that  no  Intact 
whatever  was  ever  paid  on  this  bond,  or  any 
sum  ever  paid  on  account  of  the  principal  of 
this  bond,  if  the  contention  of  the  plaintiff  be 
tro^  and  salt  was  not  commenced  thereon  hih 
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til  about  13  years  after  it  was  due,  and  not 
till  after  ChMe,  the  obligor,  WB0  dead.  Tbe  trial 
Justice  notes  tbese  facts,  In  bis  charge  to  the 
Jnry,  as  fticts,  aloa;  with  the  other  evidence, 
for  the  jury  to  consider  In  determining  wheth- 
er the  bond,  at  the  time  the  suit  was  com- 
menced, represented  a  real  obligation.  This  Is 
alleged  as  error.  It  was  entirely  proper  for 
him  to  submit  to  the  Jury  the  force  of  tiieee 
facts,  along  with  the  other  evidence  In  the 
case.  These  facts  did  not  debar  recovery,  and 
the  Jury  were  so  instnicted;  but  the  claim 
was  a  stale  one,  being  prosecuted  after  an 
ample  opportunity  had  been  afforded  to  es- 
tablish It  during  the  lifetime  of  the  obligor. 
The  main  rellnuce  of  tbe  plaintiff  to  estab- 
lish liability  was  the  evidence  of  Mr.  £>un- 
nlng,  who  had,  undoubtedly,  tbe  day  before 
rait  was  brought,  assigned  this  bond  to  his 
daughter,  the  plaintiff.  In  oi-der  that  he  might 
be  a  competent  witness.  And,  besides,  the  as- 
Blgument  contained  a  coTenant  that  the  whole 
amouut— both  priuclpai  and  Interest— was  due 
thereon,  and  to  that  extent  he  was  an  Inter- 
ested witness;  and  It  ceitainly  was  no  error 
for  the  court  to  so  instruct  tlie  Jury,  leaving, 
as  was  done,  the  weight,  force,  and  effect  of 
his  evtdeuce,  and  the  facts  noted,  to  the  un- 
lufluenced  consideration  of  the  Jnry.  I  can- 
not coudnde  that  the  charge,  in  this  or  In 
any  other  respect,  brought  to  the  attention 
of  this  court,  misled  tbe  Jury.  Gommeut  of  a 
trial  Judge  upon  the  facts.  In  order  to  illus- 
trate and  enforce  the  application  of  proper 
principles  of  law,  if  the  facts  are  left  to  the 
Jury  to  determine,  and  the  comment  or  state- 
ment of  facts  Is  not  such  as  to  mislead  the 
Jury,  does  not  constitute  legal  error.  There- 
fore, the  rouelUAton  reaehed  is  that  the  trial 
<H>urt  correctly  Instructed  the  jury. 

The  bond  and  the  assignment  thereof  were 
produced  by  the  plaintiff,  and  proved,  and 
then  the  plaintiff  rested.  Tn  order  that  the 
defendant  make  out  the  defense  claimed.  It 
was  deemed  necessary,  at  the  outset,  to 
prove  the  existence  of  the  mortgage  claimed 
to  have  accompanied  the  bond.  The  defend- 
ant proved,  without  objection,  the  statnte 
of  the  state  of  New  York  in  relation  to  the 
recording  of  conveyances  of  real  estate, 
and  mortgages  thereon.  1  Rev.  St.  N.  Y.  c. 
3.  marg.  p.  756,— an  act  entitled  "Of  the  proof 
and  recording  of  conveyance**  of  real  estate 
and  the  cancellation  of  mortgages."  (Jan.  1, 
1830.)  This  statute  provides  for  the  record- 
ing of  conveyances  of  real  estate,  and  mort- 
gages thereon.  In  books  In  the  offloes  of  the 
county  clerka  in  the  several  counties  of  the 
state  (in  New  York  county,  the  register's 
office),  after  being  duly  acknowledged  by  the 
parties  executing  them,  Ir  accordance  with 
the  statutes.  The  statnte  provides  that  the 
term  "conveyances,"  as  used  in  the  statute, 
shall  be  construed  to  embrace  every  Instru- 
•iient  In  writing  by  which  any  estate  or 
Interest  In  real  estate  is  created,  aliened, 
iniirtgnged.  or  assigned,  or  by  which  the 
title  to  any  real  estate  may  be  affected.  In 


law  or  equity,  except  last  wills  and  teeu- 
ments,  leases  for  a  term  not  exceeding  three 
years,  and  executory  contracts  for  tbe  sale 
or  purchase  of  land,  and  tbvi  EMoridea.  that 
"every  conveyance  acknowledged  or  proved, 
In  the  manner  above  preecrtbed.  by  any  of 
the  ofOcen  before  named,  mmj  be  read  la 
evidence  without  further  proof  tbereof,  and 
shall  be  entitled  to  be  recorded,  •  • 
and  that  *the  record  of  a  conveyance  dolj 
recorded,  or  a  transcript  tbereof  duly  oerti- 
fled,  may  also  be  read  In  evidence  with  like 
force  and  effect  as  the  original  conTeyane&* 
1  Rpv.  St.  p.  7S&  The  first  section  of  aitiole 
4  of  the  constitution  of  the  United  Statei 
provides  that  "fuU  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  m- 
ordB  and  Judicial  proceedings  of  every  other 
state,  and  congress  may  by  general  lawi^ 
prescribe  tbe  manner  in  wlilch  aocb  act» 
and  proceedings  shall  be  proved,  and  tbe 
effect  thereof."  Under  the  act  of  congress 
of  May  26,  1790,  Buch  provlsl<Hi.  In  acconl- 
ance  with  tbe  constitution,  was  made,  pre 
scribing  the  manner  in  which  sncb  acts  aiwi 
Kffoceedings  should  be  proved  respecttng  tue 
records  of  the  courts  of  the  several  states, 
bnt  tbe  act  goes  no  further.  Rev.  St.  n.  & 
par.  900.  The  act  of  March  27,  1801.  goes 
further,  and  prescribes  the  mode  of  proof 
of  records  that  are  not  the  records  of  any 
court.  It,  in  substance,  declares  that  all  rec- 
ords and  exemplifications  of  books  whlcii 
may  be  kept  In  any  public  office  In  anr 
state  or  territory  of  the  United  States,  or  of 
any  county  subject  to  the  jurisdiction  of  the 
United  States,  not  appertaining  to  a  court 
shall  be  proved  or  admitted  in  any  comt  or 
-office  In  any  other  state  or  terrltoiy,  or  In 
any  such  county,  by  the  attestation  of  tht 
keeper  of  said  records  or  books,  and  tbe 
seal  of  his  office  annexed.  If  there  be  a  seal, 
together  with  a  certificate  of  tbe  presidliu 
Jnstlce  of  the  court  of  the  connty,  parii>iL 
or  district  In  which  said  office  may  be  kepi, 
or  of  the  governor,  or  certain  other  officers, 
and  that  the  said  attestation  is  In  doe  form, 
and  by  the  proper  officers.  Tbere  Is  also  a 
provision  for  the  authentlcatioQ  by  tbe  coun- 
ty clerk  of  the  commission  and  qnallfiea- 
tlon  of  the  Justice.  This  act  also  dedans 
that  "the  said  recm^s  and  exempllflcatioDi. 
so  authenticated,  shall  have  snch  faltta  and 
credit  given  them  In  every  court  and  offiiv 
within  the  United  States,  as  they  have  bj 
taw  or  usage  in  tbe  courts  or  ofitees  of  the 
state,  territory  or  county  as  aforesaid  fntn 
which  they  are  taken." 

As  part  of  the  evidence  tending  to  prore 
the  existence  of  tbe  mortgage,  allied  to 
have  occomiutnled  the  bond,  and  the  cm- 
tents  of  the  same,  the  defendant  offered  in 
evidence  an  exemplified  copy  of  the  mort- 
gage, as  recorded,  In  full,  with  the  proi^: 
legal  acknowledgments  of  execution  Indtvsvd 
thereon,  (n  the  register's  office  of  the  county 
of  New  York.  This  exemplification  was  ad- 
mitted by  the  trial  court,  against  tbe  objee- 
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lloD  Of  the  idalntlff,  u  iHroot  going  to  tibe 
«stabllBbment  of  tbe  ezlatoice  of  tbe  mort- 
gage; an  exceptlMi  vaa  taken;  and  tbe  qoea- 
tion  tbuB  arisee,— that  la,  whether  this  ex- 
«mpUfled  copy  of  this  record  was  legal  ert- 
dence  Id  this  state.  This  forms  the  only 
legal  qseetlon  worthy  of  serious  discussion 
OT  adjudication  in  tbe  cause,  as  to  the  ad- 
inlsslon  of  erldence.  The  record  copy  of  the 
mortgage  was  exempUfled  in  the  manner  pre- 
scribed hy  tbe  statttte.  and  no  objection  was 
taken  to  the  form  of  the  exemplification. 
This  offer  of  the  exemplified  record  copy  of 
this  mortgage  was  objected  to  on  the  ground 
that  tbe  constitutional  proTlsioa  cited  and 
the  act  of  1801  do  not  apply  to  the  "reoord" 
of  a  mortgage,  and,  even  If  admissible  as 
«iich  record.  It  affords  no  proof  of  tbe  exist- 
ence of  tbe  mortgage;  that  tbe  most  It  could 
show  was  that  Rucb  a  mortgage  had  been 
recorded  in  New  York.  1+  will  be  obeerred 
that  tbe  statute  of  the  state  of  New  Yoi^ 
provides  that  the  recwd  conld  be  read  In 
■erldence  with  like  force  and  effect  as  the 
original  conreTance,  and  the  conveyance,  If 
aetmowledged  according  to  the  New  York 
statute,  conld  be  read  in  evidence  without 
further  proof  thereof;  and  It  Is  to  be  further 
nlMierved  that  this  mortgage  was  aekaowl- 
fHlged  In  accordance  with  the  New  York 
fitatute.  The  question  here  premnted  Is 
whether  a  copy  of  a  mortgage  daly  executed 
nnd  acknowledged  or  proved  In  accordance 
with  the  laws  of  the  state  of  New  York, 
Aud  duly  recM^ed  In  accordance  with  tbe 
Htntute  thereof,  and  which  copy  of  the  rec- 
ord, when  certified,  can  be  read,  without 
further  proof>  in  evidence  In  that  state,  with 
like  force  as  If  tbe  original  was  produced 
nnd  proved.  Is  a  record  which,  when  au- 
thenticated under  the  act  of  congress  re- 
ferred to,  can  be  evi<tence  In  another  state, 
in  accordance  wltb  the  provisions  of  the 
■constitution  requiring  "full  faith  and  credit" 
to  be  given  In  each  state  to  the  public  rec- 
-ords  and  judicial  proceedings  of  every  other 
«tate.  This  question  cannot  be  intelllgentty 
det«nnlned  without  OMislderlng  tbe  object  of 
fltntutes  which  required  records  of  certain 
InstnimentB  to  be  made  in  public  offices  of 
the  state,  or  tbe  counties  thereof.  It  would 
appear  that  there  was  some  other  and  more 
Important  inject  than  that  of  mere  notice. 
I  think  this  Is  well  expressed  In  a  single 
sentence  by  Chief  Justice  Olbson  In  the  case 
of  Brotherton  v.  Livingston,  8  Watts  ft  S. 
itai,  when  he  says,  "The  object  of  recording 
nets  is  not  only  to  give  notice,  hot  to  per- 
petuate tbe  writing,  and  proof  of  its  execu- 
tion." Had  notice  heai  the  only  object,  the 
common-law  evidence  of  exeotttlon  would  not 
have  been  dispensed  with,  as  it  has,  by  the 
act  of  171S  (this  being  a  statute  of  Pennsyl- 
vania similar  to  the  statute  of  tbe  state  of 
New  York),  which  provided  that  an  exem- 
plification of  a  recorded  deed  should  be  al- 
lowed In  all  conrte  to  be  aa  good  evidence 
as  the  orlgliULL 


A.  review  of  some  of  ttie  cases  In  which 
this  and  kindred  qnesthmB  have  been 
discussed  may  not  be  without  some  profit 
It  has  been  held  that  a  mere  registry  of  a 
mortgage  is  not,  as  snob,  a  record  evidence 
of  ito  recitals;  but  in  Transportation  Oo. 
V.  Snydam,  17  N.  J.  Law,  25-S9,  the  dlstliK- 
tlon  between  a  mwe  registry  of  a  mor^tage 
and  the  record  of  a  deed  was  clearly  enun- 
ciated. The  registry  of  a  mortgage,  under 
tbe  then  existing  registry  stetutes,  was  not 
evidence  of  the  recitals  of  the  mortgage, 
there  being  no  imtvislons  In  the  stetutM  at 
that  time  for  recording  mortgagev  in  full, 
with  acknowledgment  and  proof,  as  provided 
In  the  case  of  deeds.  The  statute  of  this 
state  passed  June  7,  1706,  required  that  a 
deed  of  cmiveyance  of  lands,  together  with 
tbe  acknowledgmeot  of  proofs,  shall  first  be 
recorded,  wcwd  for  word,  with  all  Inter- 
ilneatl<»is  and  words  visibly  written,  or  era- 
sures, etc.,  and  the  recwd  thereof  is  made 
evidence  as  available  In  law  as  if  the  orig- 
inal were  produced  and  proved;  but  theia 
It  must  appear  by  the  record  that  the  ac- 
knowledgment or  proof  is  according  to  the 
statnta  If  otherwise,  the  entries  by  the 
clerk  are  unauthorized,  and  not  evidence. 
If  so  recorded,  then  a  copy  of  rec<»rd  Is  evi- 
dence of  tbe  terms,  coveoante,  and  condi- 
tions of  the  deed,  and  of  the  estate  thereby 
created.  But  without  a  provision  of  tbe 
statute  making  it  so,  the  record  of  a  mort- 
gage would  not  be  such  evidence.  And  the 
registry  of  an  abstract  of  a  mortgage  was 
not,  under  the  statutes,  such  a  record;  and 
a  copy  of  it  could  not  be  iwed  as  evidence  of 
tbe  contente  of  the  mortgage,  but  only  to 
show,  If  admissible  at  all,  that  an  abstract 
of  the  mortgage  was  registered.  And,  there- 
fore, this  smrt  of  record  Is  not  competent  evi- 
dence to  prove  an  Indebtedness,  or  for  any 
other  purpose,  except  merely  to  show  the 
fact  that  such  a  mortga^  has  been  regis- 
tered, as  a  ground  for  tbe  legal  Inference 
of  notice  thereof  to  a  purchaser  or  subse- 
quent Incombraneer.  A.t  comm^m  law  It  was 
certainly,  In  itartf,  no  evMenee  at  all;  and  If 
tt  became  necessary  to  prove  tbe  contmts 
of  a  mortgage,  except  In  eonnectlou  with 
the  question  of  notice,  it  could  only  be  done 
on  a  common-law  principle'.— first  by  proof 
of  loss  or  destruction  of  tbe  original,  and 
then  by  evidence  of  Its  contents.  Den  v. 
Ottsttn,  12  N.  J.  Law,  43;  Transportation 
Co.  r.  Suydam^  17  N.  J.  Law,  26-60.  The 
statute  of  the  state  of  New  Jersey  now 
prorldes  for  the  recording  of  a  mortgage  In 
full,  and  that  a  ttanscrlpt  of  such  record, 
I  duly  certified,  shall  be  rectfved  in  evidence 
I  Jn  any  court  of  this  state  In  tbe  same  man* 
I  ncr  and  to  the  same  effect  as  a  record,  or 
;  the  transcript  of  a  recMii,  of  a  deed  Is  re- 
ceived. Revision,  p.  706,  |  1&  A  certified 
copy  of  a  deed,  under  our  statute,  is  re- 
ceived in  evidence,  and  Is  as  good,  effectual, 
and  available  In  law,  as  If  the  original  deed 
or  conveyance  were  produced  and  proved. 
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Berisloii,  p.  168,  |  20.  "A  certifled  copy  of 
an  etwtract  of  mortgage  thall  be  re- 
celred  as  secondary  efridence  In  any  court 
of  this  Btate,  In  the  same  manner  as  tbe 
record  of  deeds  Is  now  received,  and  shall 
be  proof  of  tbe  facts  therein  stated."  Supp. 
RerlBlon,  p.  4S9,  S  L  The  record  of  a  power  of 
attorney  to  convey  lands,  recorded  In  the 
state  of  New  York,  was  not  evidence  to  «i- 
tabllsb  title  to  lands  In  New  Jersey.  Bat 
the  reason  was  that  the  record  could  not 
have  been  evidence  in  the  state  of  New 
York  for  this  purpose,  and  therefore  waa 
not  good  In  New  Jersey  for  that  purpose. 
State  V.  Engle,  21  N.  J.  Law,  347.  Entries 
In  the  book  of  a  county  treasurer  of  a  coun- 
ty in  Wisconsin  were  refused  admission  in 
this  state  upon  an  exemplification,  but  sworn 
copies  were  admitted.  The  entries  in  this 
case  were  not  such  as,  by  tbe  statute  of 
Wisconsin,  were  made  prima  facie  evidence 
of  tbe  facta  therein  stated,  and  the  exem- 
plifications were  refused  admission  on  the 
ground  tliat  there  was  no  proof  of  any  pro- 
vision of  the  law  of  Wisconsin  showing  what 
the  diect  of  these  entries  was  when  offered 
In  evidence  In  Wisconsin.  Condlt  v.  Black- 
well,  19  N.  J.  Dq.  198-187.  The  exemplifica- 
tion of  a  deed  from  another  state  was  re- 
fused admlMion  In  the  state  of  Virginia. 
The  reason  glvoi  was  that  the  ezempUflca- 
tlon  was  not  In  due  form.  Dmmmond  v. 
Magmder,  9  Granch,  122.  A  copy  of  a  deed 
of  trust  from  the  records  of  the  probate 
court  of  Alabama,  whwe  it  had  been  record- 
ed, was  not  admissible  in  evidence  In  a  suit 
in  Mississippi  without  acconntlng  for  the 
absence  of  the  original,  there  being  no  stat- 
nte  In  Alabama  authorising  the  use  of  cop- 
ies. The  registry  acts  of  that  state  merely 
require  the  registration  for  the  purpose  ct 
giving  notice.  Nor  had  any  statute  of  the 
state  of  Mississippi  enlarged  the  operation 
of  the  statute  of  Alabama  in  that  state. 
Grlffln  V.  Reynolds,  17  How.  610.  In  Rus- 
sell V.  Kearney,  27  Ga.  96,  an  exemplified 
copy  of  a  deed  or  Instrument  of  a  marriage 
settlement  from  another  state  was  refused 
admission  in  the  courts  of  Georgia.  It  did 
not  appear  that  there  was  any  statute  In 
either  state  making  copies  of  the  record  evi- 
dence. In  Quay  v.  Insurance  Co.,  Anth.  287, 
an  exemplification  of  a  registry  of  a  mort- 
gage in  New  Jersey  was  refused  admission 
In  the  courts  of  New  York  because  tbe  stat- 
Dtes  of  New  Jersey  relative  to  the  record- 
ing of  mortgages  cMitalned  no  provision 
making  the  reglsttyt  or  copy  th««of,  evi- 
dence. The  mere  registry  was  not  sufficient. 
This  was  before  the  passage  of  the  statute 
providing  that  a  certified  copy  should  be  evl^ 
dence.  In  Russell  v.  Kearney,  27  Ga.  96, 
the  general  rule  was  appUed  that  the  pro- 
duction of  the  original  writing,  which  was 
a  marriage  settlement,  must  be  required  un- 
til an  excuse  has  been  given  for  the  non- 
production.  The  settlonent  was  admitted 
to  the  Jury  by  the  trial  court  m  tlie  idea, 


probably,  that  tiie  admission  was  nnctltHied 
by  the  act  of  congress  of  Hay  as,  ITVQ^  or 
1^  tbe  act  of  March  27,  18M.  Bat,  apm  re- 
view, it  was  held  that  neltbw  of  tboae  acts 
extend  to  the  case  of  the  exempUflcati«i  dI 
the  record  of  a  private  writing,  such  as  a 
deed.  Such  a  writing,  after  being-  recwlcd. 
leaves  the  office  of  rec<»d,  and  returns  to  tbe 
hands  of  the  private  owner.  It  Is  stUl  as 
mnch  an  original  as  ever,  and  must  there- 
fore be  better  evidence  of  Itself  tban  the 
copy  of  the  record  can  be.  It  does  not  zp- 
pear  that  the  statute  of  NorUi  OartOlna  pro- 
vided that  the  record,  or  the  certified  coi'^ 
thereof,  should  be  received  In  eridmce^  It 
was  merely  held  that  tibe  cortlflcstte  of  tbi 
offlc«-  In  North  Carolina  was  not  sufficteot 
to  admit  it  In  Georgia.  The  coort  did  not 
appear  to  liave  considered  tbe  effect  of  ■ 
statute  which  provided  for  a  record,  and  tbe 
objects  thereof,  and  tbe  admission  of  an  ex- 
emplification of  the  same.  A  record  (tf  s 
marshal's  deed  in  Alabama  is  not  proof  hi 
the  comts  of  the  state  of  Georgia,  so  as  to 
admit  the  deed  in  evidence  wltbont  proof  of 
execution.  Papot  v.  Railroad  OOb,  74  Ga. 
810.  This  was  an  olfw  of  the  deed  Itselt  it 
having  been  first  recorded  tmder  tbe  laws  af 
Alabama;  but  tbe  coort  held  that  tbe  taxt 
that  It  had  been  merely  recorded  in  Ali- 
bama  did  not  dispense  witb  i^roof  of  Its  ex- 
ectttion,  and  to  the  same  ^ect  wben  a  mort- 
gage was  offered  In  Baskin  t.  Yanon.  Id. 
870.  Besides,  it  does  not  appear  that  tbe 
statute  of  Alabama  made  tbe  copy  evideace. 

From  these  caaea,  which  tnm  upon  pe- 
culiar statotea,  incidents,  and  drcnmstan- 
ces  developed  In  each  case,  we  tnm  to  the 
examination  of  cases  in  wtiicb  the  qaeatloii 
of  what  private  Instrumente  are  or  can  be 
"records,"  under  the  provisions  of  tbe  coa- 
Btitution,  In  order  to  be  the  sabject  (rf  ex- 
emplification, and  used  in  evidence  In  other 
states  tlian  those  in  which  the  writing  is 
recorded.  Hie  object  of  recordings  acta  ap- 
pears  to  be  twofold.  One  object  Is  to  give 
notice,  but  that  Is  not  the  only  object  It 
is  not  only  to  give  notice,  but  to  perpetuate 
the  writing,  and  proof  of  execution.  Had 
notice  been  the  only  object,  then,  under 
moat  of  these  recording  acts,  tbe  proof  of  a 
common-law  execution  of  a  deed,  mongage. 
or  other  Instrument  would  not  bav«  been 
dispensed  with  as  It  has  l»een  by  tbeae  acts 
which  provide  that  all  exemplifications  of  s 
recorded  deed  shall  be  allowed  In  all  courtr 
to  be  as  good  evidence  as  tbe  originaL 
Brotherton  v.  Livingston,  3  Watte  A  S.  SSL 
Stetutes  providing  for  recording  In  full  dif- 
fer very  much  from  those  rdatlng  to  tbe 
mere  registration  of  an  abstract,  wbkb. 
without  the  ocrtiflcato  of  acknowledgiaent. 
the  effect  Is  only  to  give  notice:.  Tills  i^ 
tinctlon  was  cleaiiy  drawn  In  Tranq>ora- 
tion  Co.  V.  Suydam.  17  N.  J.  Law,  SSy-U'. 
and  at  that  time,  in  this  state,  tbere  wa< 
no  stetute  at  all  for  tbe  racordlng  of  nan 
gages  In  folL  But  It  Is  not  dear  that  era 
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«  registered  •twtract  of  a  mortgage  cannot 
be  the  subject  of  ez«mpUflcatlon  under  the 
4ict  of  congress,  and  be  admitted  in  evidence 
upon  any  question  In  relation  to  which  such 
regtetry  wotUd  be  pertlnopt  and  relerant, 
and  that  It  may  be  pertinent  and  relerrant  at 
times  cannot  be  disputed.  In  Oairlgues  t. 
Harris,  17  Pa.  St.  344,  It  was  held  that  the 
record  of  a  mortgage  of  land  in  New  Jer* 
sey,  though  bnt  an  abstract  of  the  mort- 
gage, still,  the  record  being  according  to  the 
law  of  New  Jersey,  it  la  competent  ertdence^ 
when  anthenticated  acccwding  to  the  act  of 
congress.  The  cotirt  says  that:  "If  the 
claim  be  denied  by  the  conrf;  the  decision 
is  subject  to  be  reviewed  in  the  saprone 
Judicial  tribunal  of  the  federal  gorwrnnent, 
where  the  states  are  not  regarded  as  for- 
eign states,  and  where  the  Question  must 
be  decided  as  a  question  of  domestic,  and  not 
foreign,  law.  On  qneatlfMis  of  this  character 
the  state  courts  are  bound  by  the  rule  of 
decision  that  gowns  the  tribunal  of  review. 
Tiie  act  of  congress  of  March  27,  1804,  gives 
to  this  office  copy  the  effect  It  would  have 
in  the  courts  of  New  Jersey,  and  necessarily 
draws  Into  cognizance  here,  as  a  question  of 
domestic  law  under  our  government,  the 
law  and  usages  of  that  atate.  We  are  re- 
quired to  take  Judicial  notice  that  the  record- 
ing of  an  abstract  of  a  mortgage  Is  all  that 
there  Is  enjoined,  and  that  a  certified  copy 
of  that  record  is  competent  evidence  In  that 
state.  It  is  therefor©  competent  evidence 
here,  when  authenticated,  as  this  document 
was,  according  to  the  act  of  congrm."  In 
this  case  the  record  was  objected  to,  and 
It  was  held  that,  even  though  it  was  only 
an  abstract.  It  was  a  record  in  New  Jersey, 
and  the  court  must  take  notice  of  It,  as  a 
record  of  what  It  purported  to  contain.  In 
King  v:  Mims,  7  Dana,  267,  It  was  held  In 
Kentucky  that  where,  by  the  laws  of  Vir- 
ginia, a  deed  was  required  to  be  recorded, 
to  give  It  validity,  the  production  of  an  ex- 
emplified copy  from  the  record  was  suffi- 
cient proof  of  the  execution  of  the  deed;  the 
original  in  that  case  being  produced,  bnt 
not  proved.  In  Pennel  v.  Weyant,  2  Har. 
<Del.)  602,  It  was  held  that  an  office  copy  of 
a  deed  Is  such  a  record  as  must  be  authen- 
ticated under  the  act  of  congress,  to  make  it 
evidence.  In  this  last  case  Judge  Harring- 
ton said  the  act  of  March  27, 1804,  made  un- 
der the  constitutional  provision,  does  em- 
brace records  of  deeds,  and  gives  them  the 
force  of  evidence  everywhere,  when  certi- 
fied according  to  Its  forms.  An  authenti- 
cated act  done  before  a  notary  public  In 
Louisiana  in  1838  for  the  conveyance  of 
lands  situate  in  the  republic  of  Texas  may 
be  proved  by  a  copy  authenticated  under  the 
act  of  congress  of  March  27,  1804.  Watrous 
T.  McGrew,  16  Tex.  506.  This  doctrine  was 
approved  in  White  v.  Burnley,  20  How. 
235;  and  such  a  record  In  that  case  was  held 
to  be  admls^tde  on  common-law  principles, 
and  also  aa  exemplified  under  the  act  of 


Mamh  27,  1804.  All  exemidUled  copy  of  a 
reccvd  of  a  poww  of  attovn^  in  Vli«inla 
was  admitted  as  evidence  In  the  courts  of 
Kentucky.  Bocbwtw  Toler,  4  Bibb,  106. 
An  authmtlcated  «^  of  a  wlU  of  another 
state  is  admlaslUe.  Mclntlre  v.  Funk,  6 
Lltt  (Ky.)  88.  An  ex«mpllfled  copy  of  a  deed 
in  South  Oartdlna  was  admitted  as  evidence 
in  the  courts  of  Kentnclty.  Id.  38.  An  ex- 
emplification from  another  state  is  not  ad- 
missible mwely  by  the  force  of  the  statutes 
of  such  state.  It  must  be  authenticated, 
unless  there  be  local  legislation  or  adjudi- 
cation according  to  the  act  of  congress;  but, 
when  the  act  of  coi^ress  Is  substantially 
complied  with,  tt  may  be  received,  if  it 
appears  that  the  registry,  or  record  made, 
was  In  conformity  with  the  laws  of  the 
state,  which  fact  must  be  duly  proved. 
Whart  Ev.  118.  In  Snyder  v.  Wise.  10  Pa. 
St  168,  the  question  was  whether  the  rec- 
ord kept  1^  a  Justice  of  the  peace  in  his 
docket  was  within  the  meaning  of  the  act 
of  1790  In  regard  to  records  and  Judicial 
vrritlngs;  and  the  court  said,  thotigh  It  was 
clear  the  docummt  In  question  did  not  come 
within  the  description  of  those  mentioned 
in  the  act  of  congress  of  March.  1804,  aa 
records  and  exemplifications  of  ofQce  bo<^ 
which  may  be  kq>t  In  any  public  office  in 
any  state,  these  are  obviously  among  the 
pubUc  writings  recognised  by  the  common 
law  as  invested  with  an  official  character, 
and  therafore  susceptible  of  proof  by  sec- 
ondary  means,  but  which  are  not  of  the 
nature  of  Judicial  records  or  Judgmmts.  Of 
tids  kind  aro  acts  and  orda*8  of  the  execu- 
tive of  the  state,  the  acts  of  the  legl^ttve 
bodies  and  Journals  of  eltfau-  branch  of  the 
legislatures,  and  registries  kept  in  public 
offices,  books  which  contain  the  facial  pro- 
ceedings of  the  corporation  which  the  public 
at  large  is  concerned  with,  parish  registers, 
and  the  like.  Books  of  enrollment  of  deeds, 
with  parish  registers,  are  among  the  official 
registers  or  books  of  a  public  nature  which 
may  be  proved  by  sworn  or  certified  copies. 
In  short,  the  rule  may  be  considered  as  set- 
tled that  every  document  of  a  public  na- 
ture which  there  would  be  any  Incon- 
venience In  removing,  and  which  the  party 
has  a  right  to  inspect,  may  be  proved  by 
duly-authenticated  copy.  The  records  of 
deeds  and  mortgages  required  to  be  record- 
ed or  enrolled  are  regarded  as  records  with- 
in the  state  In  which  they  are  recorded. 
Dick  V.  Balch,  8  Pet  30-33;  Transportation 
Co.  V.  Suydam,  17  N.  J.  Law.  2&-29.  See 
cases  collected  in  6  U.  S.  Dig.  (1st  Series) 
780-784.  A  mortgage  becomes  a  matter  of 
record  by  being  recorded  In  the  county 
where  the  lands  are  situated,  and  scire 
facias  may  be  Issued  from  the  circuit  court 
of  said  county  to  foreclose  It  Alvls  v.  Mor- 
rison, 63  111.  181.  In  Massachusetts  an  office 
copy  of  a  deed  Is  generally  admissible  In 
evidence,  where  the  party  claiming  under  it 
la  not  the  grantee.  Ward  r.  Fuller,  15  Pick. 
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185.  Between  oatoral  persons,  the  produc- 
tion of  such  a  copy  is  evidence  of  the  execu- 
tion of  the  deed  by  the  person  whose  deed 
It  purports  to  be;  of  Its  delivery;  of  Its 
date  and  acknowledgment;  and,  in  the  ab- 
sence of  other  evidence,  of  the  seisin  of  the 
grantor.  This  Involves  the  presumption  or 
Inference  of  fact  that  the  seal  was  the  seal 
of  the  grantor;  that  It  was  affixed  by  him, 
or  by  his  authority;  that  he  signed  his 
name,  or  authorised  it  to  be  signed  for  him 
In  his  presence;  that  the  certificate  of  the 
magistrate  is  genuine;  and  that  the  grantor 
was  seised  of  the  lands  which  the  deed  pur- 
ports to  convey.  Chamberlain  v.  Bradley, 
101  Mass.  188.  In  Pennsylvania,  In  1759.  a 
copy  of  a  deed  enrolled  In  the  king's  bench 
in  England,  proved  before  the  lord  mayor  of 
London  to  be  true,  was  allowed  to  be  given 
In  evidence  In  Pennsylvania  In  support  of 
the  title  to  lands  in  that  province.  Hyam 
V.  Edwards,  1  Dall.  1.  Under  St  27  Hen. 
VIII.  c.  16,  and  St.  7  Anne,  c.  20,  deeds 
were  enrolled,  and  made  matters  of  record. 
And  the  policy  existed  In  this  country  long 
before  statutes  were  «mcted  for  recordlag 
deeds  and  mortgages.  In  West  New  Jersey, 
provision  was  made  for  it  In  the  concessions 
and  agreements  of  the  proprietors  In  1786 
(L.  &  S.  541),  and  in  East  New  Jersey  It 
was  provided  for  by  statute  In  1698  (L.  S. 
368).  Den  V.  Richman,  18  N,  J.  Law.  43. 
The  system  grew  up  with  thta  country,  and 
the  records  made  In  pursuance  of  It  were 
necessary  and  famUlar  public  records  In 
every  state  of  the  Union.  See  20  Am.  & 
Eng.  Enc.  Law,  628.  Copies  of  deeds  of  bar* 
gain  and  sale  recorded  under  laws  of  the 
state,  exemplified,  are  as  good  and  compe- 
tent evidence  as  the  originals  themselves. 
Dlcfc  V.  Balch.  8  Pet  30.  In  the  state  of 
New  York,  a  mortgage,  the  execution  of 
which  has  been  duly  acknowledged  in  ac- 
cordance with  the  statute  relating  to  such 
matters.  Is  entitled  to  be  recorded.  The 
statute  of  that  state  to  which  reference  bas 
been  made  farther  provides  that  the  mort- 
gage may  be  read  in  evidence  without  tar- 
ther  proof  thereof,  and  that  the  record,  or 
a  transcript  duly  certified,  may  also  be  read 
In  evidence  with  like  force  and  effect  as 
the  original  mortgage.  This  is  a  plain  pro- 
vision of  the  statute.  It  becomes  a  public 
record  of  that  state,  standing,  for  all  pur- 
poses, with  as  full  force  and  effect  as  the 
original.  The  record,  without  further  proof 
under  this  statute,  Is  entitled  In  that  state 
to  as  full  credit  as  the  original  would  be. 
A  certified  copy  of  the  record  has  the  like 
force  and  effect  in  evidence  as  the  orlgtoaL 
It  is  classed  by  the  statute  as  a  convey- 
ance, and  it  not  only  operates  as  notice,  but 
it  Is  an  Insti*ument  pertaining  to,  and  a 
muniment  of,  title.  It  is  prima  fade  evi- 
dence of  its  existence,  and  of  the  subject- 
matter  therein  contalnc^d,  as  between  the 
parties  to  the  mortgage  and  their  privies. 
Any  other  holding  would  render  the  stat- 


ute, as  to  its  opovtlve  effect,  nugatory;  and 
it  Is  to  such  records,  as  evidence,  it  would 
seem,  that  the  constltutloo  refers  wben  ii 
declares  that  full  faith  and  credit  shaU  be 
given  to  tbem.  Desty,  Fed.  Const  'Z^r. 
Bump,  Const.  Dec.  284.  Under  similar  sur- 
utes  to  that  in  tlie  state  of  New  York,  the 
records  of  deeds  and  mortgages  are  treated 
as  evidence  when  the  question  arlaea  with- 
in the  Jurisdiction  of  the  states  wbere  they 
are  found.  They  are  proved  in  evidence  by  the 
admisBlon  of  certified  copies.  They  are  ooi 
merely  records  made  for  convenience  and 
notice,  but  the  record  Is  made  after  due  ac- 
knowledgment of  execution,  and  the  reaxd. 
as  between  the  parties,  is  made  evidence  of 
the  existence,  execution,  the  conveyance  of 
the  lands  therein  described,  the  indebted- 
ness thereby  created,  and  the  covenants 
and  agreements  ther^  contained:  and  it  Is 
reasonable  to  conclude  that  copies  of  sseb 
records,  when  duly  ex«npllfled.  should  be 
received  in  evidence  In  every  other  state, 
under  the  oonstltntton  and  the  act  of  con- 
gress. The  conclusion  reached  ts  that  the 
recorded  mortgage  in  question,  an  ex- 
emplified copy  of  the  record  ot  which  was 
offered  in  evidence  and  admitted  In  tliis 
case,  was  such  a  record  as  Is  rea«onaUr 
brought  within  the  scope  of  the  term  "rec- 
ord," as  used  in  article  4,  |  1,  of  the  con- 
stitution of  the  United  States,  and  tbtt 
there  was  no  error  in  the  admission  of  the 
exemplified  copy  of  the  record  as  evidencv 
of  the  existence  of  the  mwtgage,  the  record, 
and  contents  thereof. 

During  the  progress  of  the  cause  another 
qnestioQ  arose,  which  was  much  discussed 
upon  the  hearing  of  this  rule.  Upon  the 
question  of  whether  this  mortgage  was  ex- 
ecuted by  Chase  to  Dunning  as  collateral 
security  to  indemnify  Dunning  against  lia- 
bility on  his  indorsements  of  the  promis- 
sory notes  of  Chase,  the  deposition  of  Dun- 
ning, taken  in  the  course  of  a  trial  of  a 
suit  in  partition  In  the  state  of  New  York, 
and  Incorporated  In  the  record  of  the  snir. 
was  offered  in  evidence,  and  admitteO. 
against  objection.  "Hie  copy  of  the  record 
of  the  suit  containing  the  deposition  was 
duly  ezempUfled  under  tlie  act  of  congre«s. 
The  declaration  of  Donning  at  that  trial,  io 
substance,  was  that  upon  the  notes  being 
paid  the  mortgage  was  satisfied,  and  would 
be  canceled  and  discharged;  and  these  dec- 
larations were  considered  pertinent  to  tbe 
question  of  whether  both  the  bond  a^l 
mortgage  were  executed  only  to  Indeniuifr 
htm  against  the  indorsements.  Now,  it  I« 
not  necessary  here  to  determine  whether 
this  evidence  in  this  partltioa  suit  was  com- 
petent, or  not,  as  exemi^lfled.  Had  It  bcca 
competent,  it  would  have  been  mmlj 
cumulative.  The  ^ect  was  twofold.— to 
prove  the  existence  of  the  mortgage  accoot- 
panying  the  tMud,  and,  secondly,  to  pnn-e 
tliat  both  bond  and  mortgage  w««  gfren  only 
to  secure  him  against  Ills  IndoraMoenta 
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Upon  tiotb  these  pointe  this  evl^nce  was  ; 
merelr  cumnlattTe.  If  tbe  facta  were  otber 
wise  legally  proTed  by  coinpet«it  evideiice* 
tbe  admission  of  the  Incompetent  evidence 
alone  would  not  warrant  a  new  trial.  Tnl- 
lidge  Wades  8  Wlls.  18;  Horford  r.  Wtt- 
aon,  1  Tannt.  12;  Doe  t.  Tyler,  6  Bing.  561; 
Prince  t.  Sb^td,  8  Pick.  178;  Myers  t. 
UDllingswortta,  26  N.  J.  Law.  lS6w  This  erU 
dence  vm  merely  cnmnlatlTe.  Tbe  tact  of 
the  declaraUon  made  at  that  trial  by  Dun-  , 
ning  was  plainly  prored  by  parol  by  wv- 
eral  witnesses;  and  tike  evidence  of  these 
witnesses  as  to  the  declarations  made  by 
Dunning  at  that  trial  was  practically  undis- 
puted, whatever  may  have  been  the  infer* 
eoce  to  be  drawn  tberefnnn.  or  the  force 
and  effect  of  the  evidence,  which  qoeatioas 
were  referred  to  the  Jnry  for  their  deter^ 
mlnatlon.  Under  these  ctrcamstancas,  If  the 
admlsslOTi  of  this  coiv  of  tbe  record,  con- 
taining this  depoeltlont  was  erroneous,  do 
Injury  or  prejudice  arose  to  the  plaintiff. 
On  this  mle  to  show  cause  the  deposltimi 
of  Dunning  can  he  disregarded,  and  stUl 
tbe  declarations  of  DunnlngamnarlQ^nndts- 
pnted  evidence^  and  there  was  suffldMit  le- 
gal evldrace  to  warrant  the  Jury  In  finding 
a  verdict  In  Act,  It  la  conceded  by  the 
plaintiff  that  such  dedaratlons  were  made; 
but  It  la  contended  that  they  were  made  un- 
der a  mistake  or  misapprehension,  or  that 
the  Inference  drawn  from  them  1^  th6  de> 
fendant  Is  a  wrong  Inferenca  These  ques- 
tions were  left' squarely  to  the  Jury  for  their 
determination.  The  contduslons  reached  In 
this  case  therefwe  require  that  the  rule  to 
show  cause  should  be  discharged,  with  costs. 


ROABTT  V.  SMITB  et  al. 
(Court  of  Caiancery  of  N&w  Jetssy.  April  27, 
180S.) 

RioHT  TO  PARTrnoir  —  TsKiim  ix  BnuiuuBR— 
CoNsnicoTioH  OP  Will— DcBATiov  or  Taoav 
—Death  of  BBMBnoiAUT  Nambd. 

1.  Where  all  the  laoda  of  which  psrtitlon  is 
sought  by  tenaots  In  rpmainder  of  aeveral  ondi- 
Tided  riiarcB  are  held  by  a  single  particular  «- 
tste,  partition  cannot  be  had  without  the  consent 
of  the  tenant  of  that  particular  estate. 

2.  Where  a  testator  devised  and  bequeathed 
his  entire  estate  to  tniateea  to  collect  the  income 
therefrom,  and  divide  tbe  net  Income  tn  specified 
proporUona  among  his  children  for  their  respec- 
tive lives,  and,  at  the  death  of  each  child,  gave 
&nd  devised  a  specified  portion  of  the  corpus  of 
tbe  estate  to  tbe  child  or  diildren  of  the  child  dy- 
inff,  or,  and  in  the  event  of  there  being  none,  to 
others,  held  that,  apor.  tbe  death  of  each  child, 
the  estate  which  the  trustees  formerly  had  In  that 
portion  of  the  corpni  which  was  dveu  to  the 
dilld  or  diildren  of  the  deceased  chud,  tx  to  oth- 
ers If  there  should  ha  do  child,  ceased. 

(Syllabus  by  tbe  Court) 

Bill  by  Susan  Roarty  against  Michael 
Smith,  trustee,  and  others.  Decree  for  com- 
plainant. 

Tbe  blU  seeks  the  partition  or  sale  of  four 
parens  of  land  of  which  John  McDermott 
died  seised  on  the  21st  of  October,  1886.  By 


;  bis  wlU,  be  devised  and  bequeathed  bis  en- 
tire estate  to  Lorenzo  W.  EOder  and  Michael 
&nttb  and  tbe  survivor  of  them,  In  trust  to 
keep  the  peracmal  estate  Invested  ta  good 
Interest-bearing  securities,  and  take  charge 
et  the  real  estate,  rec^e  Its  rents.  Issues, 
and  proOts,  maintain  It,  and  divide  tbe  net 
annual  Income  from  tbe  whole  xnopnty  In 
tbe  proportlona  of  three-  twentieths  tbweof 
to  each  of  his  chlldr«v  Mary,  WlUlam, 
,  Susan,  Michael,  and  Bdward,  during  th^r 
resiKctlve  Uvea,  and  two-twoitleths  there- 
of to  bis  son  I^trlck  during  bis  life  if  be 
sbonid  appear  within  five  years  and  claim 
It,  and,  if  be  ^onld  not  ai^ear  within  that 
time  and  claim  It,  one-twentieth  each  ad- 
dltloBal  to  Susan  and  WlUlam,  and  two- 
twentletbs  thereof  to  tbe  testator's  grand- 
daughter lAoAe  McAlirtne.  daughter  of  Mary, 
above  named,  for  her  Ufa,  and  one-twentl" 
etb  therein  to  tlie  totator's  granddaughter 
Mamie  Roarty,  tbe  daughtw  of  Susan,  above 
named,  for  ber  llf^  Following  the  provi- 
sion for  such  trust,  the  will  proceeds  to  pto- 
vide  that,  ''after  the  death"  of  each  chUd 
and  granddiUd  named,  tbe  testator  gave,  de- 
vised, and  tteqneatbed  to  tbe  thai  surviving 
child  or  children  of  such  decedent,  or  It 
titere  aboiUd  be  no  such  child  or  cblldren,  to 
othm  Indteated  by  tbe  will,  a  proportion  of 
the  corpua  of  hla  estate  equal  to  the  ino- 
pmtlon  of  tbe  Income  to  which  the  decedent 
waa  tberetxtfore  entitled.  Lcw^iio  W.  Elder 
aasnmed  tbe  trusteeship  akme,  but  died, 
and  Ibereapon  MIebael  Smith  qualified  as 
trustee,  and  now  anrvlves,  and  Is  acting  as 
such  trustee.  The  testator's  datigbter  Mary 
died  on  tbe  Stb  of  June.  1880.  Uls  son  Wil- 
liam died  on  tbe  9tb  of  October,  188l»;  bis 
son  Mlcbael  died  on  tbe  6tb  of  October,  1880; 
bis  granddaughter  Llsale  died  on  the  24th 
ci  September,  1802;  and  tbe  son  Patrick  has 
not  been  beard  of  for  many  years.  Under 
tbe  will.  In  virtue  of  tbe  dealbs  lefeiTed  to, 
tbe  comidalnant  takes  an  imdivlded  share 
In  tbe  cwpOB  of  tbe  estate^  as  wtU  as  thrsev 
or  perhaps  four,  twoitletlur  of  tbe  Income^ 
and.  because  of  such  Interest  in  tbe  corpus, 
now  seeks  partition  of  the  landa  In  question. 
Her  right  to  compel  sacb  partition  Is  deided 
by  the  trustee. 

Qilbert  Collins,  for  complainant  Abel  I. 
Smltli,  for  defendant  Smith. 

McOIIiL,  Oh.  Tbe  trustee's  claim  Is  that 
he  is  entitled  to  a  particular  estate  In  tbe 
whole  of  the  lands  of  which  partition  Is  de- 
sired, which  will  oidnre  until  tbe  last  snr- 
TivlDg  life  benefldury  shall  die.  He  arguea 
that,  as  each  of  said  benefleiarles  Is  to  have 
a  certain  proportion  of  the  whole  net  In- 
come, It  la  necessary  for  the  trustee.  In  order 
to  effectuate  that  right,  to  ecmtlnue  to  tbe 
end  of  tbe  trust  to  take  the  entire  Income, 
retaining  his  estate  In  tbe  whcde  corpus  for 
that  purpose;  and,  having  such  particular 
estate,  he  alone  Is  entitled  to  the  present 
actual  possession  of  tbe  property;^ and,  that 
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belDg  so,  lie  may,  as  the  law  stands  to-day. 
by  .wlthholdli^  his  consent  to  a  partition, 
which  the  due  execntlou  of  bis  trust  re 
quires,  and  he  consequently  does,  defeat  the 
object  of  the  bUl. 

Let  us  first  understand  the  law.  Joint 
t<uiaats  and  tenants  In  common  were  not  at 
common  law  compellable  to  make  pai-titlon. 
By  force  of  statutory  law  existing  at  the 
opening  of  the  present  century,  to  which 
reference  is  made  In  Stevens  t.  Endav, 
13  N.  J.  X^w,  271,  pai-tltlon  became  com- 
pellable between  (a)  those  who  held,  as  joint 
tenants  or  tenants  In  common,  estates  of  In- 
heritance In  their  own  right  or  in  the  right 
of  their  wives;  (b)  those  who  held  as  tm* 
ants  in  common  or  as  Joint  tenants  for  life 
or  years;  (c)  or  where  one  had  an  estate  for 
life  or  years,  and  another  of  freehold  or  In- 
herlUnce;  (d)  and  a  tenant  by  the  curtesy. 
Stevens  t.  Enders.  But  such  partition  did 
not  extend  to  persons  taking  In  rmaliuler, 
vested  or  contingent,  because  they  were 
neither  In  actual  possession  nor  entitled  to 
immediate  possession  In  sereralty  after  the 
partition  should  be  mad&  The  object  of  the 
enactment  was  simply  to  remove  the  Incon- 
venience of  joint  possession,  and  give  the 
present  use  In  severalty  to  those  who,  be- 
fore the  partition,  should  be  entitled  to  it 
Jointly.  It  follows,  as  was  held  In  Bur- 
roughs V.  Dunlap,  reported  with  Stevens  v. 
Endcrs,  that,  under  that  enactment,  there 
cannot  be  a  partition  at  all  where  the  whole 
estate  in  possession  Is  held  In  one  Interrat 
In  1810  a  statute  was  enacted  to  give  power 
of  sale  where  partition  could  not  be  ^ected 
without  great  prejudice  to  the  own^,  but 
it  was  held  not  to  be  applicable  to  a  case 
where,  by  the  limitations  of  the  estates,  re- 
mainders existed.  Stevens  v.  Eoders,  supra; 
Young  V.  Kathbone,  16  N.  J.  Eq.  224,  22C 
By  the  enactment  of  March  6,  ISSSi  (P.  L. 
167;  Revision,  p.  801,  S  25),  a  means  was 
afforded  to  render  a  partition  between  ten- 
ants In  [wssesslon  binding  upon  the  ten- 
ants In  remainder  or  expectancy  (Smith  v. 
(ialnes,  39  N.  J.  Eq.  546,  548);  and  a  sap- 
I)lement  to  that  act.  In  1861  (P.  L.  818;  Re- 
vision, p.  802,  H  26-29),  authorized  a  sale  of 
lands  in  which  the  undivided  shares  were 
limited  over  in  the  manner  specified  in  the 
act  of  1852,  provided  an  actual  partition  will 
Impair  the  value  of  the  lands  one-fourth 
part  thereof;  amended  in  1891  (P.  L.  423)  so 
that  it  should  be  allowed  If  the  land  is  so 
circumstanced  that  a  partition  thereof  can- 
not be  made  without  great  prejudice  to  the 
owners  or  persons  interested  In  the  same. 
By  a  statute,  in  1858  (P.  L.  478;  Revision, 
p.  802,  1  30),  the  several  tenants  In  remain- 
der In  fee  of  lands  which  are  held  by  a 
particular  estate  for  life  or  lives,  or  less, 
are  allowed,  with  the  assent  of  the  tenant 
of  the  particular  estate,  to  have  partition^ 
or,  under  proper  circumstances,  sale. 

It  is  perceived,  upon  this  review  of  the 
law.  that  tho  decision  In  Borrooglis  t.  Dun- 


lai>,  reftfred  to,  remains  nndiatnrbed,  and 
that  If  the  defendant  Mlchad  Smith  has 
such  an  estate  In  the  whole  propertr  left  by 
John  McDermott  as  he  claims,  aiul  lie  can- 
not under  his  trust  consent,  or  does  not  coo- 
sest,  to  a  partition,  then  the  complainant 
wlU  be  unable  to  secure  the  object  of  tm 
bill,  and  the  bill  must  be  dismissed;  but  If 
his  estate  In  any  undivided  part  of  the  prop- 
erty has  ceased  upon  the  death  of  one  or 
more  of  the  beneflelarles  nnder  the  trust 
created  by  the  will,  and  others  have  become 
tlie  owners  of  that  undivided  part,  and  are 
entitled  to  present  afrtual  possession  there- 
of jointly  with  the  trustee,  those  perwms 
may  enforce  partltloo,  and  by  it  bind  the 
trustee,  and,  as  well,  those  who  take  In  re* 
mainder  the  undivided  pert  he  yet  bolda 
The  vital  question  to  be  solved,  then,  con- 
cerns the  extent  of  the  trustees'  estate,  and 
that  is  to  be  detmnined  by  the  Intentfoa  ct 
the  testator  with  reiES»ect  to  it.  Hla  appai^ 
ent  scheme  was  that  his  children  and  his 
two  grandchildren  mentioned  In  the  wtU 
should  receive  income  only  for  tbeir  re- 
spective Uvea  To  accomplish  that  pnrpoee, 
he  bequeathed  and  devised  his  estate,  teal 
and  personal,  to  trustees,  to  so  mana^  it 
that  an  Income  should  be  derived  whlcb  th^ 
should  divide,  and  pay  In  specified  propae- 
tlons  to  the  beneficiaries  Indicated,  daring 
their  respective  lives.  The  terms  of  this 
provision,  standing  alone,  lead  to  the  Intet- 
ence  that  the  estate  of  the  trustees  wbs  to 
continue  in  the  whole  property  to  tbe  termi- 
nation of  the  trust  But  the  provision  Is  im- 
mediately followed  by  a  consideration  of 
the  ultimate  disposition  of  the  corpus  of  tbe 
estate,  in  which  he  prescribes  that,  "after 
the  death"  of  each  of  the  several  life  bene- 
ficiaries, he  "gives,  devises,  and  bequeaths' 
a  portion  of  his  estate  equal  to  tbe  propor- 
tion of  tbe  Income  had  by  the  deceased  bene- 
ficiary, or,  if  there  should  be  no  sncb  child 
or  children,  then  to  others  as  q;>eclfled.  He 
does  not  expressly  provide  for  a  pro  tanto 
termination  of  the  trust  estate  tn  his  prc^ 
erty  upon  tbe  death  of  a  ben^clary  of  the 
income  for  life;  but  from  tbe  dlspositifm  of 
a  portion  of  the  corpus  at  that  time,  wbicb 
is  Inconsistent  with  the  continuance  of  the 
trust  estate  in  that  part  of  tbe  corpus.  1 
think  a  controlling  implication  arises  that 
his  intention  was  that,  as  each  life  right  to 
income  should  fall  In,  a  specified  proportion 
of  the  corpus  should  be  cut  off  from  the 
whole,  and  that  only  the  portion  left  shouM 
remain  under  the  trust  The  estate  takt^n 
by  the  trustees  was  to  be  merely  that  whicti 
should  sufiSce  for  the  execution  of  tbe  trust 
pursuant  to  the  testator's  Intention.  At  first 
they  were  to  take  tbe  whole  property,  but 
when  the  daughter  Mary  died,  they  do 
longer  needed  three-twentieths  of  tbe  estate 
to  enable  them  to  perform  their  duty,  and 
thereupon  their  estate  in  that  three-twenti- 
eths ceased.  In  the  same  manner,  when 
tbe  sons  William  and  Michael  and  his  stand- 
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^usbter  Unde  dlad,  eight  or  nlut  twentl- 
etba  more  of  tlie  property  purcd  oat  fiom 
tlae  truflteet*  eetate.  The  nirrlTlnc  trustee's 
particular  estate  now  extends  to  only  a  frac- 
tional part  of  the  vhole  estate.  He  is  a  ten- 
ant in  common  with  Uie  complainant  and 
otbers,  who,  Jointly  wttb  him,  are  entitled  to 
present  actual  poBaesalon  of  the  land  In  quea- 
tion.  I  am  of  opinion  that  the  bill  will  He. 
There  will  be  a  reference  to  determine  the 
title  and  interest  of  the  respective  parties, 
and  whether  partition  can  be  had  without 
sreat  prejudice. 


8TATB  (OHAMBBRLAIN  et  si..  Pnsecatora) 
T.  BOABD  OF  EDUCATION  OF 
GBANBUBY  TP.  IN  HIDDLESBX  COUN- 
TY. 

(Snpreme  Court  of  New  Jersey.  Feb.  25, 1896.) 

School  Distkict  —  Appbophiatioh  or  MovsT  — 
BKScnox  or  SoHooLaoms— HBmse  or  Ix- 
BurrAUT*— FsHAU  SdrraOb. 

1.  A  Tote  to  expropriate  money  for  sdieol 
paritoses,  sod  to  issiie  bonds,  indodes  the  power  to 
raise  the  same  by  special  assessment  upon  the 
property  of  the  school  district 

2.  Money  can  be  voted  tfx  the  poipose  of 
porcbaslnf  land  ud  erecthic  a  sdiou  bnUdiog, 
at  B  spedal  meethig  of  the  iohaUtants  of  a  sdiool 
district,  duly  called. 

3.  The  nmdisss  of  land  and  erection  of  a 
sdioolhooae  mdndes  fencing  and  mdiof  the  lot, 
Bupplying  the  school  property  wltn  driokins  wa- 
ter, and  eqalpplng  ue  schoolhonse  with  school 
famitare. 

4.  By  ballot  Is  a  legal  method  of  Toting  to 
raise  money  at  any  sdiool-dutrict  meeting.  Act 
1S89,  p.  isZ.  enjoining  tiie  use  of  the  ballot  In 
▼oting  to  raise  mon^.  Is  not  repealed  by  Act 

6.  Act  1S87,  p.  149,  wUdi  confers  opon  fe- 
males the  right  to  vote  at  an/  sdiool  meeong,  al- 
though nacoDslttntloDal  so  far  as  It  assumes  to 
confer  the  right  to  vote  for  sdUMi  tmstees,  Is 
valid  in  respect  to  all  other  pririlegss  granted,  In- 
clnding  the  rii^t  to  vote  to  raise  numey  and  to  Is- 
sue bonds. 
(Syllnbos  by  the  Court) 

Certloiarl  hy  the  state  at  the  proMcntJon  of 
James  M.  Chamberlain  and  others  against  the 
board  of  edncatlDB  of  Cnnbiny  township, 
Middlesex  county,  to  rertew  a  vecU  assess- 
ment for  sdiool  pmpoMSL  jnOgmeDt  for  de- 
fendant 

On  August  22,  1894,  the  bond  of  edncatton 
of  the  township  of  Cranbuty,  In  Uie  coon^  of 
Middlesex,  ordered  th»  district  clerk  and 
president  of  the  board  to  prepare  and  post  no- 
tices to  call  the  legal  votos  of  the  sdmol  dis- 
trict of  the  township  of  Cranbury  together  at 
a  special  school  meetingt  at  three  o'dock  on 
September  16, 1894.  The  praposltkms  to  beset 
out  In  the  notice  as  tbiom  upon  whldi  the 
voters  were  to  express  thebr  sentiments  were 
fixed  by  the  board  of  educatltm.  'nie  notices 
contained  the  following  propositions:  (1)  To 
vote  and  appropriate  the  smn  of  $1,000  to  pur^ 
chase  a  lot  of  land;  (2)  to  vote  and  appro- 
priate the  sum  of  (400  for  grading  and  fencing 
the  said  lot,  and  furnishing  drinking  water 
■npply;  0>  to  TOto  and  appropriate  14,000  for 


erecttiit  a  stibotdbovse  on  the  lot;  (4)  to  rot* 
and  ap^nprlate  the  sum  of  fSOO  for  purchas- 
ing suitable  furniture  for  the  school  building; 
(6)  to  antbOTtee  tbe  board  of  education,  in 
order  that  immediate  funds  may  be  procured 
for  the  purposes  abore  mentioned,  to  Issue 
sdiool  bonds  In  tibe  corporate  name  of  "The 
Board  of  Education  of  the  Township  of  Gran- 
bury,  in  the  County  of  Middlesex,"  to  the 
amount  of  f6,G00,  payable  at  such  time  and 
In  such  amounts  as  the  legal  TOters  at  such 
meeting  may  direct,  with  interest  at  a  rate  not 
to  exceed  6  per  centum  par  annum,  payable 
sttui-annuaily;  (6)  to  Tote  and  appropriate  for 
the  purpose  of  purchasing  free  school  text- 
boiAs  the  sum  of  9300;  (7)  to  vote  and  ap- 
pn^rlate,  for  the  purpose  of  paying  tar  the 
serrices  rendered  to  the  board  by  the  district 
dark,  at  the  monthly  ratio  of  $100  per  year; 
<(9  to  rote  and  appropriate  for  the  purduulng 
of  crayon,  brooms,  palis,  and  other  necessary 
scho<A  supplies,  and  meeUng  the  expenses 
of  cleanlBf  and  earing  for  tbe  school  rooms 
the  sum  of  VIOO.  Tbe  unomit  aonght  to  be 
necessary  tar  above  pmpoaes  Is  the  som  of 
97,000.  On  the  day  find  tar  the  meeting, 
each  of  these  propoeitlons  was  printed  opon 
one  ballot  Bach  proposition,  except  the  one 
omoemlng  the  Issalng  at  bonds,  was  pre- 
ceded by  the  words:  "That  we  order  to  be 
raised  by  special  assessment  on  tbe  Inhab- 
itants of  the  township  of  Granbnry  school 
district,  and  their  estates,  and  the  taxaUe 

property  therein,  the  smn  of   dollars." 

The  number  of  ballots  upon  which  the  voters 
fkTored  all  of  the  invposltlons  were  a  ma- 
J(»ity  of  all  those  cast  Among  those  who 
voted  ■  at  this  meeting  were  women.  The 
Ittv^Msltlon  in  respect  to  the  Issuance  of 
bonds,  as  printed  upon  tbe  ballots  and  voted 
for  by  the  majority  of  the  voters,  wss  as  fol- 
lows: "Besolved,  Ttiat  the  board  of  educa- 
tion of  tbe  township  of  Cranbury,  in  order  to 
mlse  Immediate  funds  for  the  purposes  above 
mentioned,  be  authorized,  and  we  do  htteby 
anthoriEe  said  board,  to  issue  school  bonds 
in  the  corporate  name  (tf  'The  Board  of  Educa- 
tlon  of  the  Township  of  Cranbury,  In  the  Coun- 
ty of  Middlesex,*  to  tbe  amount  of  I6.S00,  In 
order  to  mlse  said  needed  amount  Immediate- 
ly, in  the  denominatltHi  of  9200  each,  at  a 
rate  of  Intraest  not  to  exceed  six  per  cent  per 
annum,  payable  semiannually  at  the  National 
Bank  at  Cranbury.  The  bonds  hereby  author* 
Ised  to  be  issued  are  to  fall  due  and  paid  two 
each  year  during  tbe  first  ten  years,  and  three 
thereafter  until  all  are  paid,  and  the  neces- 
sary amount  raised  at  the  annual  meeting  of 
each  year  until  all  the  outstanding  bonds,  and 
the  accrued  Interest  tbersaa,  shall  bare  been 
paid." 

Argued  at  the  Novmnber  term,  1891,  beAn* 
GABBISOM  and  BBBD,  JJ. 

A.  H.  Strong,  for  prosecntors.  H.  B.  WllU^ 

toe  defendant 

BBBD.  J.  The  proceedings  ordering  the 
ralsli^  of  tbe  amount  mentioned  In  the  propo- 
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sltlona  carried  at  the  special  meeting,  are  ftnt 
attacked  upon  the  groond  that  the  measure 
Toted  for  were  aside  from  and  In  excess  of  the 
uotlce  of  the  purpose  of  the  special  meeting. 
This  position  is  rested  upon  the  fact  that  the 
notice  contains  no  mention  of  the  purpose  to 
raise  the  amount  to  be  voted  for'  by  special 
assesunent,  but  only  mentions  the  purpose  to 
issue  bonds,  by  which  the  amount  to  be  ap- 
propriated was  to  be  immediatdy  raised.  It 
is  insisted  that  votes  to  raise  the  several 
amounts  by  special  awessment  are  not  within 
the  scope  of  the  notice.  It  is  also  Insisted  that 
a  vote  to  raise  such  soms  by  a  special  assess- 
ment, in  addition  to  the  vote  to  issue  school 
bonds  to  the  amount  of  $6,500,  provided  for  the 
raising  of  a  total  amount,  wlilch  Is  in  excess  of 
the  amount  designated  in  tlie  notice.  In  re- 
spect to  the  tli'st  of  these  points,  it  is  entirely 
clear  tliat  the  part  of  the  several  propositions 
which  provides  that  the  respective  snma  voted 
for  were  to  be  raised  by  levy  upon  the  prop- 
erty of  the  sctKwi  district  was  redundant  The 
votes  to  raise  and  appropriate  this  amount  for 
the  pmirnse  Indicated  In  tlie  propositions  car- 
ried with  them,  as  a  legal  consequence,  that 
such  moneys  should  be  Immediately  or  remote- 
ly raised  by  a  special  tax  levy.  It  follows,  there- 
fore, that  noUoe  that  voters  would  be  called 
upon  to  express  their  sentiments  In  respect  to 
the  respective  propositions  to  vote  and  ap- 
propriate mcoiey  contained  an  implied  notifica- 
tion that.  If  sn^  money  was  voted,  it  would 
be  raised  according  to  the  statute,  namely,  by 
tax  levied  upon  the  school  district  In  re- 
spect to  the  second  point,  I  cannot  see  bow 
anyone  reading  the  propoaUlons  as  they  were 
carried  at  the  election  could  Imagine  that 
the  sums  to  be  raised  by  the  tax  levy  were  to 
be  in  addition  to  the  sums  which  were  to  be 
raised  by  the  issue  of  bonds.  The  sums  voted 
for  were  to  be  raised  by  special  tax,  but 
when  that  tax  was  to  be  levied  depended  up- 
on whether  bonds  were  to  be  issued,  and, 
if  bonds  were  to  be  Issued,  then  it  de- 
poided  upon  the  times  when  such  bonds 
should  mature.  The  purport  of  tlie  propoti- 
tiou  was  that  bonds  were  to  be  issued  for  a 
sum  sufficient  to  cover  the  aggregRtd  appro- 
priatl<ms  for  the  purchase  of  land  and  the 
erection  of  a  schoolhouse,  and  that  the  money 
to  pay  these  bonds  was  to  be  levied  by  special 
assessment,  according  to  the  provisions  of  sec- 
tions 19  and  20,  p.  614,  of  the  act  of  1804. 
These  sections,  read  In  connection  with  sec- 
tion 11  of  the  same  statute,  leave  the  meaning 
of  the  ballots  entirely  free  from  obscurity. 

Tbe  next  point  made  against  the  legality  of 
the  proceedhigs  is  that  no  money  can  be 
ordered  to  be  raised  for  the  purpose  of  pur- 
chasing a  lot  or  building  a  schoolhouse  ex- 
cept at  a  meeting  held  for  the  election  of 
school  trustees.  Tbe  meeting  in  the  present 
instance  was  specially  called  by  the  board 
of  education,  and  was  not  a  general  meeting 
for  the  election  of  school  trustees.  Hie  power 
to  make  the  fu>proprtations  for  the  pnrpoee 
mentioned  seems  to  be  settled  by  pxerhnis 


adjudications.  It  will  be  povdved  1^  a  coa 
parison  of  sections  39  and  86  of  tbe  ierf«-J 
act  of  1874  (Revision,  p.  W70\  ^tli  tb- 
amendatory  act  of  1804,  page  uOU.  that  tj^ 
power  of  the  board  ot  educntloo.  nnder  Up- 
provisions  of  the  latttf  act  la  k-ft  In 
same  cwditlon  as  tbe  power  of  tbe  tmsteK 
under  the  toaoa  act  in  req>ect  to  tbe  aat>- 
Ject-matter  noiH  In  question,  tlie  time  of 
holding  the  general  meeting  Is  dmnged  !^ 
the  act  of  18M.  Under  the  act  of  1ST4,  tbe 
general  meeting  for  tbe  parpoae  of  determbi- 
Ing  what  additional  tax.  If  any,  shall  be  teviSL 
upon  the  school  district  was  directed  to  1h 
hdd  on  that  Tuesday  of  the  week  foUowiii; 
the  annual  town  meeting.  In  the  act  of  iSk 
such  meeting,  and  the  meeting  tor  tbe  elec- 
tion of  trustees,  are  directed  to  be  held  upra 
the  same  day,  namely,  the  third  Taesday  la 
March.  In  all  othv  respects  section  SG  ot 
the  act  of  1894  and  sectim  86  of  the  act  of 
1874,  with  some  changes  in  the  phrasedo;!?. 
remain  sul>8tand£LlIy  the  same.  So,  also,  .t 
will  be  perceived  that  SQbdivial<m  11  of  lec- 
tion  39  of  the  act  of  1S74,  wbich  sabdivisioi: 
IKX)vldes  for  the  calliti^  of  apedatl  meetiiip< 
by  the  8cho<^  trustees,  is  left  tmdtstnrbed  ia 
the  act  of  1894,  as  subdivision  10  of  section 
39.  Now,  in  reflect  to  the  powos  at  ttw 
board  of  school  trustees  nnder  the  act  of  1ST4 
It  has  been  hdd  that  by  virtue  of  tbe  pow€n 
conferred  in  section  39,  snbd.  11,  tbe  trusteet 
tiad  tbe  power  to  call  a  meeting  at  any  tlcie 
when  In  their  Judgment  the  Interests  of  tbe 
district  might  require  it  for  tbe  piupose  of 
building  schoolhouses  and  appropriating  taoa- 
ey  for  that  purpose,  as  well  as  for  tlie  pur- 
pose of  raishig  money  by  bonding  tbe  distric:. 
Stackhouse  v.  Clark.  52  N.  J.  Law,  291,  1» 
Atl.  462.  It  wUl  also  be  seen  that  this  same 
section  stood  In  the  general  acf  of  1867  (?>'ix 
on.  Big.  69),  and  that  section  80  of  the  act 
of  1867  is  substantially  section  86  of  the  act" 
of  1874  and  1894.  Now,  tbe  poww  to  voce 
for  Uie  buildhig  of  a  lew  schoolhonse  at  a 
special  meeting,  under  the  act  of  18C7. 
recognised  In  title  case  of  Doryee  Gie«G- 
leaf,  34  N.  J.  law.  441.  So  It  seems  tlac 
the  power  to  pass  and  adopt  these  propon- 
tions  at  a  special  meeting  was  plenary. 

The  tUrd  point  made  against  the  (hwm^ 
Ings  is  that  section  88  of  the  act  of  1894  ondr 
empowers  the  voters  to  Issue  bonds  Tar  th? 
purpose  of  purchasing  land  or  baDding  i 
schoolhonse,  but  not  for  the  purpose  of  fa- 
cing, grading,  fumlsbing,  procuring  a  watfl* 
supply,  and  the  other  purposes  mention^  iu 
the  notices.  Now,  It  will  be  perceived  thst 
In  the  notices,  and  the  propositions  whlcb  are 
certified  to  be  those  carried  at  the  speoial 
election,  it  is  ezpllcitiy  stated  that  the  bonds 
w«'e  to  be  Issued  to  raise  fimds  for  the  id- 
lowing  appropriations:  For  purchasing  a  lor: 
for  grading  and  fencing  It  and  tosc  providir^ 
a  proper  drinking  water  supply:  for  erectis; 
a  schoolhouse.  and  for  purchasing  scbool  fur- 
niture. An  Inspection  of  the  tldcet  carrifd 
shows  that  the  sum  of  f  ^500,  tile  amount  i» 
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be  raised  by  th«  issae  of  bonds,  ooren  the 
amount  appropriated  ttx  these  ftema  only. 
Now.  these  were  all  matters  ot  expenditure 
Included  within  the  language  of  section  88. 
The  grading,  fencing  of  the  lot,  digging  of  a 
well,  or  providing  other  means  for  supplying 
the  school  with  water,  the  equipping  of  the 
schoolhouse  with  school  fomiture,  all  were 
a  legitimate  part  of  the  constmctkm  of  a 
schoolhoase  and  the  propsc  eQUlpment  of  a 
school  property. 

It  is  In  the  next  place  insisted  that  the 
method  of  voting  adopted  was  Illegal.  This 
point  la  dlieeted  at  the  use  of  the  ballot  in 
voting   upon   the  Qnestton    whether  the 
nmounta  ot  money  should  be  appropriated  for 
the  purposes  named.  This  method  of  voting, 
it  is  urged,  could  only  be  adopted  by  the  per- 
mission or  direction  of  some  statute,  and  that 
no  such  statate  exists.  I  am  unable  to  ac- 
cede to  the  soundness  of  either  of  the  two 
propositions  Included  within  this  insistence. 
I  am  of  the  opinion  that  such  a  method  of  the 
exfuresdoD  of  the  p<^ular  will  could  be  adopt- 
ed by  those  assembled  without  legislative  pec- 
mission.  I  also  think  that  there  existed  a 
statnte  which  made  such  a  method  of  voting, 
when  tbe  question  to  be  decided  was  whether 
money  should  be  raised  for  purchasing  land 
or  boUdlng  schoolhouses.  Imperative.  In  op- 
position to  the  legality  of  the  use  of  the  bal- 
lot without  legislative  authority,  one  case 
only  Is  cited.  This  is  the  case  of  Faulkner  y. 
Blger,  4  Bam.  &  G.  449,  In  which  case  three 
judges  of  the  court  of  king's  bench  expressed 
a  doubt  whether  an  election  by  ballot  to  fill 
a  vacancy  in  a  curacy  in  a  parish,  was  legal. 
The  ground  upon  which  the  Judges  thought 
the  ^se  of  the  ballot  to  be  unwarranted  was 
t>ecai]8e  of  Its  secrecy.  It  was  sa^d  that.  If 
It  should  snbsequoitly  be  ascertained  that 
some  person  who  bad  voted  was  disentitled  to 
Tote,  it  wonld  be  impossible  to  tell  how  he 
had  voted.  The  effect  of  the  lll^al  vote  upon 
the  lesnlt  would  tberefwe  be  nnascertaln- 
abl&  Tbe  oasc^  howew,  was  decided  upon 
another  point,  and  so  tbe  rMuarks  of  the 
Judges  were  obiter.  This  case  was  decided  In 
163B,  and  neither  before  nor  since,  so  far  as 
I  know,  has  the  qaestlfm  beoi  mooted  in  any 
court  I  think  that  the  Inconvenleace  result- 
ing from  the  ballot  was  in  that  case  tmdoly 
magnified.  If  a  vote  be  taken  at  a  meeting 
of  any  eontfdevable  number  of  people,  wheth- 
er taken  viva  voce  or  by  marking.  It  would 
afterward  be  ^fflcult  to  ascertain  how  each 
person  had  voted.  No  ^stem  of  voting 
would  secure  an  accurate  method  of  discov- 
ering this  but  a  system  which  compelled  each 
voter  to  attach  his  name  to  tbe  vote.  Yet  It 
would  not  be  pretended  that  such  a  system  Is 
requisite  to  legalize  an  election.  As  a  ques- 
tion of  public  policy,  the  advantages  arising 
from  the  use  of  the  ballot  entirely  override 
Its  disadvantages.  -  The  Indepeudence  It  se- 
cures to  the  voter  has  commended  It  to  the 
taste  and  Judgmoit  of  the  people,  so  that  dur- 
ing the  last  half  century  It  has  bec<Hne  the 


almost  univOTSal  meOiod  at  registering  pabUe 
sentiment.  Unless  restrained  by  some  stiit- 
ute,  I  see  no  reason  why  this  method  may 
not  as  well  be  adopted  as  any  other  by  a  ma- 
jority vote  of  those  present  at  a  meeting. 
This  was  what  happened  in  the  present  In- 
stance, for  after  the  meeting  was  organized. 
It  was  moved  and  resolved  to  vote  by  bal- 
lot But  I  also  think  that  this  method  of 
voting  was,  In  the  present  instance,  manda- 
tory. The  second  section  of  the  act  of  1889, 
p.  182,  directs  "that  at  each  and  every  annual 
or  special  school  meeting,  held  In  any  school 
district  In  this  state,  tbe  legal  voters  thereof 
should  vote  by  ballot,  and  not  otherwise,  to 
raise  money  for  any  school  purpose  wbat- 
evw."  The  counsel  for  the  prosecution  at^ 
gues  that  this  section  was  repealed  by  a  sup- 
plement to  the  act,  entitled  "An  act  to  estab- 
lish a  system  of  puldlc  Instruction,"  which 
snpplementwas  passed  In  1804.  Famph.  Laws 
1^4,  p.  DOa  It  is  not  insisted  that  there  waa 
any  exprem  repealer  contained  in  the  last 
mentioned  statute.  It  is  Insisted  that  the 
act  of  1894  repeals  section  2  of  tbe  act  of 
1889  by  implication.  The  line  of  argimient 
by  which  this  view  is  supported  is  tbis:  The 
first  sectlMi  of  the  act  of  1880  required  tbe 
school  trustees  to  be  elected  by  ballot  at  the 
annual  Bcho<d  meeting.  Now,  section  18  nt 
the  siq^Iestent  of  1894  directs  that  aU  elec- 
tions for  school  trustees  shall  be  by  ballot; 
that  two  tilers  shall  be  appointed,  who  shall 
receive,  and,  with  the  chairman  of  the  meet- 
ing, shall  count,  the  votes;  that  the  secretary 
shall  record  the  name  of  each  person  voting^ 
that  the  poUs  shall  be  open  tor  an  hom-  at 
least;  that  the  ballots  shall  be  ^tber  printed, 
or  written;  and  that.  If  a  trustee  Is  to  b» 
elected  to  fill  an  unecplred  term,  the  ballot 
should  designate  which  of  the  persmie  voted 
for  Is  for  the  full  term  and  which  is  for  the 
unexplxed  term.  This  act  contains  no  refer- 
ence to  tbe  manner  bj  which  voting  to  raise 
money  at  any  meeting  shall  be  conducted.  It 
Is  insisted  that  this  express  direction  In  re- 
spect  to  the  use  of  the  ballot  In  tbe  election 
ot  trustees,  aocompanled  by  a  silence  In  re- 
spect to  other  proceedings  at  any  school  meet- 
ing, impliedly  repeals  tbe  previous  statute, 
requiring  tbe  use  of  the  ballot  In  voting  to 
raise  money.  Now,  as  repeals  by  Implication 
are  not  favored,  the  intention  at  the  legisla- 
ture to  effect  this  purpose  must  dearly  ap- 
pear. It  cannot  be  successfully  contended 
that  the  mere  fact  of  the  re-enactment  of  tbe 
first  section  of  the  act  of  1889  operates  as-  a 
repealer  of  tbe  second  section.  Powers  v. 
Sfaepard,  48  N.  Y.  540.  The  ground  taken  is 
that  the  act  of  1894  is  a  revision  of  tbe 
sdiool  law,— at  least,  a  revision  ot  tbe  law  so 
far  as  concerns  the  manner  ot  voting  at 
school  meetings;  and  therefore  furnishes  the 
sole  rule  with  regard  to  this  subject  I  do 
not  80  r^irard  It.  It  is  in  no  sense  a  revision. 
It  does  not  pretend  to  be  a  statute  reducing 
antecedait  acts  to  one  system.  It  is  a  mere 
amendatory  act  of  the  general  statute,  chan- 
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glng  here  and  there  a  aection  of  that  statute, 
and  Introdadns  some  new  features,  and 
changing  or  enlargtog  In  details  the  proTl- 
etons  of  some  fornix  acts.  It  Is  preceded  by 
another  supplement  of  the  same  general  act, 
pajBsed  on  the  same  day,  and  Is  followed  by 
still  another  supplement  of  the  same  act,  also 
passed  on  the  same  day.  There  are  addition- 
al supplements  passed  at  the  same  session, 
one  of  which,  on  page  125  of  the  Laws  of 
1894,  provides  that  at  the  election  of  trustees 
at  school  meetings,  the  board  of  education 
may  designate  the  time  of  the  opening  and 
closing  of  the  polls.  Now,  this  last  act  is  un- 
doubtedly modified  by  the  act  of  18&4,  not  be- 
cause the  latter  Is  a  revision  of  the  former, 
but  because  It  is  a  later  act.  In  some  respects 
Inconsistent  with  the  former.  It  Is  impossi- 
ble to  regard  the  act  of  1884  as  revisory  of 
the  preceding  acts,  and  section  18  of  the  act 
of  18M  can  have  no  greater  force  than  if  It 
stood  alone.  Standing  alone.  It  would  not  op< 
erate  to  repeal  the  second  section  of  the  act 
of  1886.  Nor  can  I  see  why  the  voter  could 
not  vote  upon  all  the  propositions  upon' one 
ballot  Each  voter  bad  the  privilege  of  ex- 
punging or  modifying  any  one  or  more  of  the 
several  proposltlona 

The  last  objection  raised  Is  that  women 
were  permitted  to  vote  In  suffl(dent  numbers 
to  change  the  result  of  the  election.  Tlie  act 
of  1887,  p.  149,  confers  upon  women  the  right 
to  vote  at  any  school  meeting  In  any  school 
district  of  the  state  wherein  they  reside.  In 
so  far  as  this  statute  assnmed  to  confer  the 
right  upon  women  to  vote  for  school  trus- 
tees, It  has  been  adjudged  unconstitTitlonal. 
Kimball  V.  Hendee  (N.  J,  Sup.)  80  AtL  894. 
The  argument  now  presented  is  that  the 
statute,  being  void  In  part,  is  a  total  nullity; 
that  It  Is  imponlble  to  eliminate  the  void 
part,  and  leave  existing  any  substantial  In- 
dependent enactment.  In  support  of  this  con- 
tention, two  federal  cases  are  invoked,  name- 
ly, n.  &  T.  Reese.  92  U.  8.  214.  and  the 
Trademark  Oases,  100  U.  8.  82.  In  the  flrst- 
oamed  case,  congress  had  passed  an  act 
which  Imposed  a  penalty  upon  Section  of- 
ficers who  prevented  any  voter  from  qualify- 
ing, or  who  refused  to  receive  his  vote,  and 
imposed  a  punishment  upon  any  person  who 
bribed,  intimidated,  or  obstructed  any  citi- 
zen from  qualifying  or  from  voting.  The 
court  held  that  the  act  was  too  comprehen- 
sive, and  that  the  power  to  pass  It  was  de- 
rived from  the  fifteenth  amendment,  which 
extended  only  to  a  prohibition  of  any  dis- 
crimination against  voters  made  on  account 
of  race,  color,  or  previous  condition  of  serv- 
itude; and  that  the  act  In  question  Inclnd- 
«d  In  Its  general  terms  acts  done,  aside  from 
those  acts  which  were  so  discriminatory. 
The  supreme  court  held  that  the  act  could 
not  be  restricted  so  as  to  be  confined  to  pun- 
ishment for  those  acta  concerning  which  con- 
gress could  have  constitutionally  legislated. 
In  the  second-named  case,  congress  had  pro- 
vided a  punishment  for  the  violation  of 


trademarks,  but  it  was  held  that  some  of  the 
trademarks  for  the  violation  of  wblcb  this 
punishment  was  provided  could  not  be  cm- 
stltutlonally  registered.  It  was  rated  that 
Inasmuch  as  the  language  of  tlie  act  w 
too  broad,  the  whole  act  was  void.  It  will 
be  perceived  that  both  of  the  statutes  were 
penal  and  criminal  acts,  and  It  was  ni><-ci 
this  ground  that  the  rigor  of  coiiBtmetk-i. 
was  put.  "This  la  a  penal  act."  said  Cbl.  f 
Justice  Walte,  In  delivering  the  opinion  Id 
the  first  case,  "and  must  be  considered  strict- 
ly;" and  Mr.  Justice  Miller,  in  d^verlng  tb« 
opinion  in  the  second  case,  remarked:  "Whil-^ 
It  may  be  true  that,  when  one  part  of  a 
statute  is  valid  and  constltntloiiat  and  an- 
other part  Is  nnconstltutiona]  and  void,  tli? 
court  may  sustain  the  valid  part  where  di^ 
tlnctly  separable  so  that  it  may  stand  aTnoe; 
but  It  ts  not  within  Judicial  power  to  gire 
the  words  used  by  congress  a  narrower 
meaning  than  was  manifestly  Intended,  in 
order  that  crimes  may  be  punished  which 
were  not  described  in  language  that  brings 
them  within  the  eonstltutloDal  power  of  that 
body."  The  distinction  between  tbe  rule  f*I 
severability  ss  applied  to  criminal  acts  an^ 
as  applied  to  statutes  imposing  mere  civil 
obligations,  or  conferring  rights  and  priv- 
llegee,  Is  perceived  by  a  comparison  of  tbe 
rulings  in  both  cases  with  oth«  fbdeni 
dedslona  In  Packet  Oo.  v.  Keokak,  SG  U.  i^. 
80,  an  ordinance  Iniiposlng  wharf  dntlea  ns 
upheld  BO  far  as  it  did  not  conflict  witb 
the  power  of  congress  to  regulate  ctHumerce, 
although,  as  was  remarked.  It  might  be  con- 
ceded that  the  ordinance  was  too  broad,  and 
that  some  of  its  provlalons  were  nnwamnt- 
ed.  So  in  the  case  of  Railroad  Oa  t. 
Schutte,  108  U.  8.  118.  it  was  held  that,  al- 
though a  part  of  an  act  which  purported  to 
confer  power  to  execute  and  exchange  state 
bonds  In  aid  of  railroads  was  nnctnstltti- 
tional,  yet  this  did  not  avoid  another  part  of 
the  act,  which  gave  a  Hen  on  property 
of  the  railroad  company  to  seenre  soA 
bonda  So  in  Vial  v,  Pennlman,  Id.  714,  tbe 
statute  which  relieved  a  certain  dass  of 
debtors  from  liability  to  be  tminlBOBed  aad 
have  their  property  seised  was  held  not  ta 
be  in  conflict  with  the  constltntlona]  pro- 
vision prohibiting  legislation  which  Impair- 
ed the  obligation  of  contracts,  so  Car  as  re- 
spected that  part  of  the  act  which  reUeyel 
the  debtor  from  Imprisonment  It  was  txM 
that  this  part  was  severable  from  tbe  pan 
which  relieved  the  debtor's  property  from  iis- 
blllty  to  seizure.  A  comparison  of  these  fed- 
wal  decisions  will  display  a  marked  differ^ 
ence  In  the  manner  In  which  the  severability 
of  void  parte  of  a  statute  Is  viewed  when  tbe 
act  la  criminal  in  Ite  character  and  when  tt 
Is  civil.  Mr.  Sutherland  remarks  that  the 
rule  Is  more  stringent  In  regard  to  crlmloa'. 
statutes,  citing  the  remarks  of  Johnson.  J. 
in  Wynebamer  v.  People,  13  N.  Y.  878.  Sutli 
St  Const  9  172.  In  criminal  statutes.  It 
is  deemed  unfhtr  to  put  ui>on  the  clUxm  tbe 
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rlBk  of  jvdffliisr  what  ads  tnclnded  wltbld  a 
statute  are  punishabie  and  what  dl&ponlsb- 
able  on  account  of  the  partial  unconstltn- 
tlonallty  of  tbe  statute.  Tbe  present  act  is 
one  conferring  prlTUeses  upon  a  class  of 
tbe  public.  The  queetioD  is  whether  It  can 
be  assumed  that  the  legislattuv  would  not 
have  conferred  the  power  to  take  part  in  any 
matter  at  any  ichool  election  if  it  bad  known 
tbat  in  one  matter  the  power  granted  was 
nugatory.  The  statute,  as  already  observed, 
contained  a  grant  of  privileges  broader  and 
more  comprehensive  than  the  leglstatore  bad 
the  ability  to  enact  The  facts  in  this  case 
are  analogous  to  the  fiicta  in  the  cases  of 
Mayor,  eta.  v.  Decbert,  32  Md.  309,  and  Reld 
V.  Morton.  119  111.  118^  6  N.  E.  414.  In  the 
first  of  these  cases,  tbe  act  which  professed 
to  confer  upon  the  mayor  all  the  powers  of 
a  justice  of  the  peace  was  held  void  so  far 
as  it  invested  him  with  judicial  functions, 
but  It  was  held  good  so  far  as  It  conferred 
upon  him  police  powers,  although  both  pow- 
ers were  conferred  by  the  same  section.  In 
tbe  second  of  these  cases,  an  act  by  its 
terms  conferred  jurisdiction  upon  a  court 
over  certain  matters,  not  only  within  the 
city,  but  in  a  township  outside  the  city. 
The  act  was  held  void  as  to  a  grant  of  juris- 
diction outside  the  city  limits,  but  good  as 
to  the  conference  of  jurisdiction  within  tbe 
city.  In  tbe  present  case,  I  think  there  Is 
nothing  to  display  on  the  part  of  the  legis- 
lature an  Intention  not  to  confer  upon  fe- 
males all  the  powers  which  tbe  act  pro- 
fesses to  confer,  which  were  within  the  abil- 
ity of  the  legislature  to  confer.  I  think  It 
cannot  be  said  that  the  Ic^latore  would  not 
have  passed  an  act  conferring  power  ui>on 
females  to  vote  at  all,  because  the  power 
conferred  to  vote  upon  one  matter  is  nugato- 
ry. The  assessment  Is  affirmed. 


GENZ  V.  STATE. 
(Supreme  Court  of  Mew  Jerwy.    Feb.  21, 1895.) 

COMSTlTDnOHAl.  ihiW— PLSA  OH  IBIU  FOB  ICUA 
DKB. 

1.  Ttn  inpplemeat  to  the  crimes  act  enacted 
in  1893.  directing  that  If  to  an  indictment  for 
murder  a  prisMier  shall  plead  luilty,  audi  plea 
shall  bs  dlsx^aided,  and  a  plea  of  not  guilty  be 
substituted,  and  the  case  tntd  before  a  jury,  is 
constitutional. 

2.  The  proTlflion  is  favorable  to  the  accused, 
and  does  not  d^trive  him  of  any  right  that  is  in- 
defeasible. 

(Syllabus  by  the  Court) 

Case  certified  from  court  of  oyer  and  ter- 
miner, for  advisory  opinion;  Lipplncott,  Hoff- 
man, and  Kwny,  Judges. 

Paul  Gens  was  Indicted  by  the  grand  in- 
quest of  tbe  county  of  Hudson,  summoned  for 
the  September  term,  A.  D.  1894,  of  the  court 
of  oyer  and  terminer  and  general  jail  deliv- 
ery of  said  county,  for  tbe  alleged  murder  of 
Clara  Amim,  on  tba  28th  day  of  August, 
A.  V.  1804,  at  the  dty  of  Hobokeot  In  said 
county.   Being  arraigned  on  said  Indictment 


at  said  term,  the  prisoner  pleaded  guilty. 
The  court  refused  to  receive  such  plea,  but 
disregarded  the  mme,  and  ordered  s  plea  of 
not  guilty  to  be  entered  to  such  Indictment; 
whereupon,  after  due  procedure,  the  prosecu- 
tor of  tbe  pleas  of  said  county  moved  tbe 
trial  of  said  Indictment  before  a  jury  upon 
such  plea  of  not  guilty  ordered  entered  as 
aforesaid.  The  prisoner  objected  to  such  a 
trial,  on  the  ground  that  such  was  not  his 
plea,  and  that  it  was  the  duty  of  the  court  to 
proceed  to  sentence  him  upon  his  plea  of 
guilty.  This  court,  finding  a  case  of  doubt 
and  difficulty  presented,  remanded  the  prison- 
er, and  hereby  certifies  to  tbe  supreme  court 
for  its  advisory  opinion  tbe  following  ques- 
tion: "Under  the  act  of  the  legislature  of  New 
Jersey  of  March  1. 1893,  being  chapter  Sit  of 
the  Laws  of  1893,  and  the  facts  above  recited, 
can  Paul  Genz  be  subjected  to  a  trial  for  the 
murder  of  Clara  Amim  upon  a  plea  ot  not 
guilty  ordered  ^tered  by  the  court  In  disre- 
gard of  his  plea  of  guilty?" 

Argued  November  term,  1894,  before  BEIAS- 
LET,  C.  J.,  and  VAN  SYCK£Ii,  DBPTJB,  and 
ABBETT,  JJ. 

Ohas.  H.  WInlleld,  (or  the  Btate^  Gilbert 
CoUni,  for  defendant 

BEASLBT,  a  J.  (aftw  Stating  the  facts). 
ItiB  certificate  prefiiclng  this  opinion  presents 
for  our  consld^stion  but  a  ^ngle  inquiry,  and 
that  Is  whether  a  defendant  In  an  indictment 
for  murder  has  an  inalienable  right  to  plead 
guilty  to  tbe  charge.  It  Is  the  supplement  to 
the  crimes  act  approved  March  1,  1898,  that 
has  givtti  rise  to  tbe  question.  By  the  sixty- 
eighth  section  of  the  act  as  It  stands  in  tbe 
Revision,  tbe  crime  of  murder  Is  d^ned,  and 
is  distributed  Into  two  classes,  that  is,  mur- 
der of  the  first  and  second  degree;  and  to  this 
adjustment  Is  added  the  f<^owing  provision  : 
That  '*the  jury  before  whom  any  p«Bon  in- 
dicted for  murder  shall  be  tried  shall,  If  tbey 
find  stich  person  guilty  thereof,  designate,  by 
thtir  verdict  whether  It  be  murder  of  tbe 
first  or  second  degree;  but  If  such  person 
shall  be  convicted  on  confession  in  open  court, 
the  court  shall  proceed,  by  examination  of 
witnesses,  to  determine  the  degree  of  the 
crime,  and  give  sentence  accordingly."  This 
latter  procedure  In  case  of  a  c<mfession  of  tbe 
cidprit  has  been  changed  by  tbe  recent  stat- 
ute, the  modification  being  expressed  in  these 
words,  viz.:  "And  in  no  case  shall  tbe  plea  of 
guilty  be  received  upon  any  Indictiueat  for 
mordw,  and  if,  upon  arraignment  such  plea 
of  guilty  should  be  offered  It  shall  be  disre- 
garded and  a  plea  of  not  guilty  entered,  and 
a  Juiy,  duly  Impaneled,  shall  try  the  case  In 
manner  aforesaid:  provided,  however,  tbat 
nothing  herein  contained  shall  prevent  the  ac- 
cused of  pleading  non  vult  or  nolo  contendere 
to  such  indictment;  the  sentence  to  be  Im- 
posed, if  such  plea  be  accepted,  shall  be  the 
same  as  that  imposed  upon  a  conviction  of 
murder  of  the  second  degree."  The  rault 
found  with  this  snbstltnted  method  of  pro* 
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ceedlnr  la  that  by  It  the  defeodant  In  the 
gtren  cue  la  deprlred  of  hla  rlffbt  to  oonfeas 
bla  guilt  or  to  pot  In  his  plea  to  that  effect 

It  ntftber  has  been  nor  conld  It  be  oontend- 
ed  that  the  pran^tiTe  thua  claimed  had  Its 
origin  caQflrniatlon  In  any^  provMon  of  the 
coi^tutlon  of  this  state.  In  that  Instrumoit 
the  Tights  of  the  criminal  are  apeclflcally  aet 
f<nth.  I^bey  are  these:  He  cannot  be  char- 
ged with  a  criminal  offense  unless  on  ttie  pre- 
sentment or  Indictment  of  a  giaud  Jurj;  he 
Is  to  have  the  right  to  a  speedy  and  public 
trial  by  an  Impartial  Jury;  to  be  Informed 
<tf  tbe  nature  and  cause  of  the  accusation;  tc* 
be  confronted  with  witnesses  against  him; 
to  hare  compnlsoty  process  for  obtalnmg  wit- 
nesses In  his  faTor;  to  have  asdstanca  of 
Gotmsel  In  his  defense;  and  after  aoQulttal  he 
cannot  be  tried  for  tbe  same  offense.  It  Is 
obvioua  that  none  of  these  enumerated  privi- 
leges lend  the  least  support  to  the  right  now 
asserted;  and,  this  being  admittedly  so,  It  is 
<ilfflcult  to  understand  how  such  right  Is  to 
acquire  tiie  quality  of  IndtfeaalUUty.  In  tlie 
learned  brief  placed  In  our  hands  In  behalf  of 
the  defendant,  counsel  says:  "I  do  onphat- 
Ically  deny  tbe  right  of  ,the  legislature  to  re- 
quire the  court  to  order  a  plea  of  not  gullly 
to  be  entered  against  tbe  plaintiff's  protest'' 
And  his  argument  then  proceeds  with-  an  at- 
tempt, to  show  that  at  common  law  "there 
were  certain  substantial  advantages  tvom  a 
confession."  But,  granting  this  aBsnmp1i<m, 
how  doea  It  even  tend  to  show  that  swdt  right 
Is  above  le^slatlve  conbwl?  Gommon-law 
procedures,  as  such,  are  plainly  not  InvlolaUew 
Many  of  them  hare  been  ahoUshed,  and  most 
of  them  have  been  modified  by  legislation. 
They  must  receive  a  constitutional  impress 
before  it  can  be  said  that  they  stand  above 
the  reach  of  the  lawmaker.  If  we  were, 
thereft»«^  to  concede  ttiat  by  force  of  the  an- 
cient Bnglish  system,  tiie  defendant  In  a 
criminal  arraignment  was  permitted  to  cini- 
fess  his  gnilt  In  open  court,  and  that  auch 
right  was  advantageous  to  him,  there  seems 
not  the  faintest  reason  for  a  contentltm  that 
such  right  could  not  be  abrogated  or  modified 
at  the  le^^tlve  wlU.  But,  in  point  of  fact, 
the  faculty  of  the  prisoner  to  confess  his 
crime  In  open  court  when  charged  with  mur- 
der ^vas  never  at  common  law  a  servloeable 
prerogative.  The  procedure  merely  provided 
a  ready  and  facile  road  to  the  gallows  In 
form,  the  indictment  always  charged  the 
crime  of  murder;  and  consequently,  If  the 
plea  ccmfessing  guilt  was  put  in,  as  an  Imme- 
diate and  inevitable  oonsequenoe  the  seotence 
of  death  waa  pnmounced.  It  aeeiaa  quite 
fantastical  to  ocmtuid'that  such  a  course  of 
law  as  this  is  of  such  Inestimable  value  to 
the  prisoner  that  the  legislature  cannoc  de- 
prive him  of  it.  Tbei-e  seoaia  to  be  no  rea- 
sonable ground  whatever  fmr  auch  a  contea- 
tion.  Tbe  statutory  provision  here  put  In 
question  is  altogether  favorable  to  tbe  pris- 
oner. From  the  earliest  times.  In  these  cap- 
ital  oase^  Judges  have  manifested  a  dlsln- 


cftnation  to  proceed  to  Judgment  on  tbe  mere 
admission  of  the  prisfmer  of  bla  goftt.  Tbat 
Blaetatone  says:  ''Upon  a  rimple  and  plain 
conffeaelon,  tbe  court  hatb  notUns  to  do  bet 
to  award  Judgmoit;  but  It  la  osaally  very 
backward  in  receiving  and  recording  woc2 
confession,  ont  of  tenderness  to  tbe  life  of  ihy 
subject,  and  will  generally  advise  tbe  prtara- 
et  to  retract  it,  and  plead  to  the  IndicaneBt" 
4  HI.  Comm.  881.  It  will  be  olMpsTred,  tlia<^ 
fore,  that  the  modification  vriildi  tbe  statiOt. 
in  question  has  effected  la  to  snbgtitme 
the  advice  ot  the  Judge  the  mandatte  of  tbt 
law,  that  the  dtiaen  shall  not  be  adJo^Mted  t- 
death  upon  his  own  confessloa,  bat  tliat,  ia 
&vorem  vttae.  the  state  jpron  In  all  n- 
spects  to  the  satlsftictlon  of  a  Jury  the  crlne 
laid  In  the  indictment  tet  tbe  oyer  be  In 
Btnicted  to  proceed  with  tiie  trial  on  tlie  rec- 
ord as  It  now  stands. 


NEW  JERSEY  TRACTION  CO.  t.  DAN 
BECH. 

(Supreme  Coort  of  New  Jeraey.    April  12. 

1885.) 

Strbbt  Railboads— Ikjurisb  to  Cbii.i>  Rinncfi 

BI  IXVITATION. 

1.  It  la  ihe  doty  of  Btreet-raUwa?  companin 
to  prevent  diildren  from  entering  into  tbeir  eu^ 
ezcei^  under  proper  safegaards. 

2.  A  boy  of  10  years  old  entered  a  car  npoo 
the  invitation  of  its  conductor,  and  was  tfan.'n» 
from  the  front  platform  by  the  carelessiieas  of  t> 
driver.    Hdd,  that  the  oomiiany  was  UaUew 

(SrllabuB  by  the  Court) 

Action  by  John  J.  Danbedi  against  tbf 
New  Jersey  Traction  Company.  Verdict  foi 
defendant  Rule  to  ahow  cause  wttr  a  nev 
trial  should  not  be  granted  diactaarged. 

Argued  November  term.  1801,  beftore  BEA$- 
£iBT.  C.  J.,  and  TAN  STGKBL,  DBPUE.  aol 
ABBETT,  JJ. 

A.  Q.  Keasbey  &  Sons,  for  tbe  motioa 
Samuel  Kaliscb,  oppcwed. 

BGASLET,  a  J.  The  tacts  of  tbis  cu^ 
to  which  the  law  is  to  be  applied  are  few. 
and,  so  for  as  those  are  cmicemed  that  can 
operate  as  efficient  in  the  present  Inqnliy. 
are  undisputed.  John  J.  Daubecb,  tbe  plals- 
tiff  In  the  action,  belog  a  boy  who  bad  bk 
attained  his  tenth  year,  altered  Into  one  <it 
the  street  cars  of  the  defendant  on  tbe  lovi- 
tatlon  of  the  conductor.  This  official  called 
the  plaintiff  in,  his  purpose  t>eing  to  get  hUs 
to  buy  for  him  a  paper  of  clgarettee.  Ttr 
boy  got  upon  the  front  platform,  and  stoo^ 
there,  and  this  is  his  account  of  tbe  affair: 
"The  conductor  called  me  to  tbe  car,  ao^ 
asked  me  to  go  and  buy  him  a  packa;re  of 
cigarettes,  and  I  said,  'Yes.*  I  Jumped  uiwa 
the  car.  He  had  bla  hands  In  bis  poekcts. 
to  give  me  the  money,  •  *  •  and  tbe  car 
gave  a  lurch,  and  the  conductor  Jounced 
against  the  door,  and  tiien  agataiot  ne,  ant 
knotted  me  off.'*  Ha  further  my*  that, 
while  he  was  on  the  front  platf<nitt,  "tbe  or 
gave  a  lurch,  and  the  driver  struck  tbe  hon- 
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es  to  pull  them  on  tbe  track,  and  they  started 
at  a  terrible  rate,  and  that  threw  tliem  on 
the  cobble  stonee;  that  threw  the  conductor 
over  to  the  doar  against"  him  (the  plaintiff) ; 
and.  In  consequence  of  that,  he  (the  plaintiff) 
was  thrown  from  the  car,  and  the  Injury 
complained  of  resulted.  In  view  of  the  cose 
thus  made,  the  Jury  was  instructed  by  the 
Judfire  conducting  the  trial  to  this  effect: 
That  the  conductor  had  been  placed  by  the 
defendant  In  charge  of  the  car,  having  the 
power  and  control  over  it,  and  it  was  his 
tluty  to  regulate  Its  movements;  and  that,  If 
the  plaintiff  bad  entered  tbe  car  on  the  iOTi- 
tatlon  of  tbe  conductor,  he  was  there  then 
of  right.  He  was  not  a  trespasser,  nor  was 
he  a  mere  licensee.  And  tbe  Jury  were  then 
Instructed  that,  if  they  found  that  to  be  the 
situation,  thereby  a  duty  was  imposed  on  tbe 
defendant,  which  was  this:  "To  exercise  all 
reasonable  care  to  prevent  Injury  coming  to 
the  plaintiff  In  consequence  of  the  position 
of  danger  be  had  been  Invited  to  assume; 
and,  secondly,  to  abstain  from  doing  any  act 
which  might  increase  the  danger  necessarily 
Incident  to  the  position  he  was  induced  to 
asaume."  The  verdict  of  tbe  Jury  was  for 
tbe  plaintiff. 

The  argument  of  the  counsel  of  tbe  trac- 
tion company  against  this  result  was 'mainly 
based  on  tbe  theory  that  the  act  of  tbe  con- 
ductor In  Inviting  the  boy  to  get  on  the  car 
was  not  In  any  sense  tbe  act  of  tbe  company, 
and  that  the  latter,  consequently,  did  not 
thereby  assame  any  duty  with  respect  to 
him.  It  was  Insisted  that  the  Autj  of  tbe 
conductor  was  well  understood.  It  was  to 
let  passengers  In  and  out  of  the  cars,  and  to 
collect  their  fares,  and  be  has  no  authority 
to  ask  persons  to  come  upon  the  cars  except 
as  passengers.  But  it  Is  not  necessary  at 
the  present  time  to  consider  these  assump- 
tions, for  the  cose  before  the  court  must  be 
decided  on  an  oitlrely  diflermt  ground. 
The  question  Is  not  as  to  tbe  duty  of  the  de- 
fendant towards  persons  of  mature  years, 
but  what  is  that  duty  with  respect  to  chil- 
dren. It  might  be  quite  reasonable  to  de- 
clare as  a  rule  of  law  that  a  grown  person 
has  no  right  to  enter  a  car  except  as  a  pas- 
senger, and,  if  he  does  so  as  the  friend  of 
tbe  conductor,  that  such  a  situation  creates 
no  relatlonsbip  between  such  person  and  ths 
car  company,  and  that  the  latter  is  under  no 
obligation  to  see  to  his  safety;  while  it 
might  be  unreasouable  lu  the  extreme  to  ap- 
ply the  same  rule  to  a  child  under  similar 
circumstances.  Very  few  of  the  rules  that 
regulate  tbe  conduct  of  a  man  with  bis  fel- 
low could  be  applied  with  the  least  show  of 
reason  to  his  Intercourse  with  children.  It 
Is  the  legal  duty  of  every  one  dealing  with  a 
child  to  protect  it  against  its  own  Indlttcre- 
tion.  Many  cases  have  been  decided  upon 
this  principle.  The  truth  of  this  remark  Is 
exemplified  by  the  well-known  case  of  Lynch 
V.  Kurdin,  1  Adol.  &  B.  (N.  S.)  422.  Lord 
Deuman,  In  his  opinion,  states  the  facts.  It 


was  an  action  of  tort  for  negligence  by  the 
defeudant's  servant  in  leaving  his  horse  and 
cart  half  an  hour  in  the  open  street,  at  the 
door  of  a  house  in  which  the  servant  re- 
mained during  that  period.  It  was  shown 
that,  while  the  servant  was  Indoors,  the 
plaintiff  and  several  other  children  came 
along,  and  began  to  play  with  the  horse,  and 
climb  Into  the  cart  and  out  of  it;  and,  while 
the  plaintiff  was  getting  down  from  it,  an- 
other  boy  made  the  horse  move,  in  conse- 
quence of  which  the  plaintiff  fell  and  was 
injured.  The  suit  was  maintained,  although 
it  was  obvious  that  the  plaintiff  had  contrib- 
uted by  his  own  condtict  to  the  production  of 
bis  own  injury,  and  conseqaeutly.  If  he  had 
been  of  age,  his  action  on  this  account  would 
have  ml£can*ted.  The  chief  Justice  thus  de- 
fines the  ratio  decidendi:  "But  tbe  question 
remains,  can  tlie  plaintiff  then,  consistently 
with  tbe  authorities,  maintain  bis  action, 
having  been  at  least  equally  In  fault?  The 
answer  Is,  supposing  that  fact  ascertained 
by  tbe  Jury,  tnit  to  this  extent,  that  he  mere- 
ly Indulged  the  natural  instinct  of  a  child  In 
amusing  himself  with  the  empty  cart  and 
deserted  horse,  then  we  think  that  the  de- 
fendant cannot  be  permitted  to  avail  himself 
of  that  fact.  Tbe  most  blamable  careless- 
ness of  bis  servant  baTlng  tempted  the  child, 
he  ought  not  to  reproach  the  child  with 
yielding  to  that  temptation.  He  1ms  been 
the  real  and  only  cause  of  tbe  mischief.  Ue 
has  t>een  deficient  in  ordinary  care.  The 
child,  acting  without  prudence  or  thought, 
has,  bowever,  shown  those  qualities  In  as 
great  a  degree  as  he  could  be  expected  to 
possess  them."  The  application  to  tbe  facts 
now  presented  to  this  court  of  the  principle 
thus  propounded  and  realized  is  manifest. 
The  defendant  has  introduced,  and  Is  In  the 
habit  of  using,  in  the  public  streets  of  a  city, 
a  machine  of  a  highly  dangerous  character; 
and,  as  children  have  the  right  to  frequent 
such  streets.  It  is  the  duty  of  the  company 
to  provide.  In  all  reasonable  ways,  for  their 
safety  so  far  as  the  same  is  imperiled  by  the 
business  It  thus  transacts.  It  cannot  be  rea- 
sonably contended  that  If  the  master  be  lia- 
ble for  the  carelessness  of  his  servant  for 
leaving  a  dangerous  machine  in  a  street, 
where  it  is  likely  to  be  meddled  with  by 
children,  be  will  not  be  liable  if  his  servant 
permits  children  to  meddle  with  such  ma- 
chine. In  such  transactions  the  knowledge 
of  the  servant  of  the  situation  aggravates 
his  negllgeuce.  It  Is  the  plain  duty  of  these 
Btreet-mllroad  companies  to  prevent  chil- 
dren, except  under  proper  safeguards,  from 
entering  their  ears;  and.  If  this  duty  be 
neglected,  they  become  responsible  for  the 
consequences. 

We  think,  tho-efore,  that  at  tbe  trial  In 
this  case  the  Judge  applied  to  It  the  legal 
rule  when  he  told  the  Jury  that,  if  the  plain- 
tiff was  in  the  car  by  the  invitation  of  the 
conductor,  thereby  it  became  the  duty  of  tbe 
company  and  Its  agents  "to  exercise  all  rea- 
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■onable  cue  to  iMTerent  Injury  coming  to  the 
plaintiff  Id  ctoiMqaeiice  at  the  position  of 
danger  be  waa  Invited  to  assnma"  Tbta 
doctrine  la  In  harmony  with  the  ded^na. 
In  the  case  of  MudilbaitBen  r.  BaUroad  Oo., 
91  Ma  832,  2  S.  W.  315.  it  was  that  a 
child  who  waa  permitted  to  ride  without  the 
payment  of  fare  had  the  rights  of  a  paasen- 
ger  to  the  eiteut,  at  least,  that  he  was  en- 
titled to  the  diligence  due  to  a  person  of  bis 
age  and  discretion.  A  precisely  similar  rule 
vas  enforced  In  Buck  Light  &  Power  Co. 
(Mo.  Sup.),  reported  In  IS  S.  W.  1080;  the 
facts  bdng  that  a  small  boy  was  riding  In 
the  car  at  the  Inritatifm  of  the  drlvw,  and 
there  waa  a  recovery  on  the  ground  Jnat 
mentioned,  that  the  company  was  bound  to 
take  the  same  care  of  blm  that  it  did  of  Ita 
other  passengers.  The  following  cases  af- 
ford ^empliflcatlons  of  the  enforcement  of 
the  same  principle:  Ekman  r.  Ballway  Oo., 
84  Minn.  24,  24  N.  W.  291;  BaUroad  Co.  t. 
Stout,  17  WaU.  667;  BaUroad  Oo.  r.  Moore, 
88  Ga.  4fi3, 10  B.  B.  780;  WUton  t.  BaUroad 
Co.,  107  Mass.  lOa 

The  damages  appear  to  be  somewhat  large, 
but,  in  a  legal  point  of  view,  cannot  be  said 
to  b»so  esrarbltant  as  to  Justify  the  Interfer- 
ence of  the  court  Let  the  rule  be  dis- 
charged. 


STATE  (OBANT,  City  Treasurer,  Proaecnto^ 
T.  WATSON. 

(SnpKme  Court  of  New  Jersey.    Feb.  21, 1806.) 
Illboal  Salb  or  Iiiquosa— Etidbkcb. 
L  In  an  action  fiu  Tlolatliig  an  ordinanee 
which  forbids  an  miUceiued  persoo  to  sell  Uqvor, 

it  is  not  Incumbent  on  the  proBecator  to  prove 
affirmatlTely  that  the  defendant  wob  not  licensed. 

2.  If  there  ie  an  exception  in  the  enacting 
dBase  of  a  statute  or  ordloanoe,  the  ididntiff  in 
an  action  on  that  clause  must  show  that  his  ad- 
Tersary  is  not  within  the  exception;  but  if  the  ex- 
ception is  In  a  subsequent  clause  of  the  same 
section,  or  in  a  subseqaent  Bectlon  of  the  same 
statute  or  ordinance,  or  in  a  subseqaent  enact- 
mpnt  that  is  a  matter  of  defense,  and  the  plain- 
tiff nf^ed  not  show  that  the  defendant  is  not  with- 
in tlie  exception, 
(Syllabue  by  tlie  Court) 

Certiorari  to  court  of  common  pleaa,  Union 
county;  McCormlck,  Hyer,  and  WUey,  Judges. 

Certiorari  by  the  state,  on  the  prosecution 
of  the  treasurer  of  the  city  of  Plalnfleld, 
against  Michael  Watson,  to  review  a  Judg- 
ment of  acquittal  of  defendant  for  the  viola- 
tion of  a  UqUOT  law.  Beversed. 

Argued  November  term,  1891,  before  MA- 
GIB.  LIPPINCOTT,  and  DIXON,  JJ, 

Craig  A.  Marsh,  for  prosecutor,  Walter  L. 
Hetfleld.  for  dpfendant 

DIXON,  J.  The  proaecatrar  neks  the  re- 
versal of  a  Judgment  rondsred  In  the  com- 
mon pleas  of  Union  eonn^,  on  trial  of  an  ac- 
tion brought  1^  blm  against  the  defoidant 
for  violating  the  eleventh  section  at  the  liquor 
ordinance  of  the  city  of  Plali^eld.   The  aeo- 


tton  ordains  that  "if  any  person  not  ttcenaed 

*  *   *   idiaU  sell  my  vb1tiH»  Uquon 

*  *  *  audi  person  sh^  be  deemed  gnUty 
fta:  provided,  nothing  in  tbis  ordinaiice  shall 
be  constmed  to  apply  to  druggists  fllllng  pr^^- 
acrlptlons.**  The  court  below  charged  tbe  Jn- 
ry  to  find  tbe  defoidant  not  gnUty.  on  tbe 
ground  that  the  prosecutor  had  Called  u 
jwove  Oat  the  defendant  waa  not  Uooacd; 
and  the  parties  have  sttpolated  that,  if  this 
court  shall  be  of  (pinion  that  the  harden  was 
on  the  pix)8ecator  to  j^nve  afllrmBtiTdy  that 
the  dtfwdant  was  not  licoised,  and  that  be 
waa  not  a  drog^st  filling  a  preacrlptkm.  the 
Jttdgmoit  of  the  commai  pleas  dsaU  be  af- 
fltmed;  oQierwiae,  It  shaU  be  ravened,  and 
a  nsw  trial  (odond. 

The  burden  of  proving  an  sBegatlan  that 
the  defendant  was  not  llcauwd  did  not  rest 
iqNm  tbe  prosecutor,  because  It  wsus  a  nesa- 
tlve  aTerment,  the  truth  or  falsity  of  vUcii ' 
was  peculiarly  within  the  knowledge  of  tbe 
dtfendant,  and  wbldi  would  be  dlfllcnlt 
proof  by  tbe  proaecntor  If  tm^  and  ea«y  of 
dlqwoof  by  tbe  defmdant  If  untroa  GrH- 
ley  V.  Oily  of  Passaic,  42  N.  J.  Law,  87;  Jack- 
son T.  Camden,  48  N.  J.  Law.  80.  2  Atl.  «6& 
Nor  was  it  Incumbent  <m  the  pvoBecaur  to 
prove  that  tbe  defendant  was  not  a  dmnlst 
eta  Tbe  clause  of  the  ordinance  pomlttiBf 
druggists  to  sell  without  license  was  nci 
placed  in  the  enacting  clause  by  which  Un 
olTenae  was  described  and  forbidden,  so  as  ta 
tfflng  tiw  case  within  the  role  ap^led  ti 
Hoffman  t.  Peters,  61  N.  J.  Law.  244.  IT  AtL 
liZ,  bat  stands  In  an  entirely  separate  pn>> 
visa  To  wt^i^f  f"  an  action  on  aoeb  an  or- 
dinance, it  la  enough  for  the  proeecutor  to 
show  that  ttie  defendant  Is  wfthln  tbe  enact- 
ing or  prohibitory  clause,  and  tbe  Harden  is 
on  the  detaidaat  to  prove  himself  witUn  the 
exception.  ParweU  ^Ith,  16  N.  J.  Law. 
183:  McGear  v.  Woodruff,  88  N.  J.  Law.  313: 
Glatk  Thread  Co.  v.  FreAoldMS  of  Hudsaa 
Co.,  04  N.  J.  Law,  aas.  23  AO.  OO.  Tbe 
contrary  dictum  In  State  t.  Startapi,  30  J. 
Law,  428,  is  not  in  harmony  with  the  genoal 
tenor  of  Judicial  dedslon.  The  Jodgmnc 
must  be  reversed. 


In  re  WARTMAN. 
(Supreme  Court  of  New  Jersey.  April  4.  189S.> 
Disbjlsmbkt  or  Atturnet. 
In  proceedings  for  the  disbarment  of  S3 
attorney,  evidence  that  be  bad  issued  s  writ  of 
replevin  oo  b  chattel  mortgage,  given  by  one  ot 
hia  clients  to  collect  the  sum  secured  by  ^nct 
mortgage,  after  it  bad  been  paid,  contradictnl 
only  by  testimony  that  certain  paymonts  on  iht 
mortgage  delrt  were  recdved  as  Us  fee^  and  ia 
that  event  eBtabUsblng  the  fact  that  be  Iisd  char 
ged  an  indigent  woman  $44.50  for  a  loan  of  S?^> 
for  60  days;  togetiier  with  evidence  that  he  had 
anlawfnlly  procured  a  judgment  to  be  entered  n 
a  bond  given  him  by  one  of  his  own  ^ents.  sft! 
had  induced  another  client  to  purt^uwe  and  pay 
for  the  property  sold  under  execution  issued  nc 
this  and  other  judEmpnts'.  retaininK  the  monev  w> 
paid  under  a  promise,  nevw  afterwards  folfilM. 
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or  attempted  to  iiw  It  In  pxonenittng  fte  rents  and 
profits  of  tJte  9r<verty  of  the  execution  debtor 
trora  segueBtratioD,  aud  subjecting  tbem  to  the 
paTment  of  a  claim  due  socb  purchaser,— was  suf- 
fioieut  to  sustain  the  charge  of  malpractice  and 
unprofessional  c-onduct. 

Proceedings  for  disbarment  of  Jobn  W. 
Wartnian,  under  rule  Issued  by  the  court 
upon  16  ex  parte  affldaTlts.  Bule  made  ab- 
solute. 

Argued  at  Fetoruary  term,  1805,  before 
VAN  SYCKEI4  MAGIE.  and  GARRISON,  JJ. 

Julin  W.  Wcdcott  aud  M.  Wain,  against 
the  rule. 

PER  CURIAM.  At  the  November  term  of 
this  court,  upon  the  presentation  of  18  ex 
parte  affidavits,  a  rule  was  entered  directing 
John  W.  Wartman,  an  attorney  and  eoun- 
Belor  of  tbis  court,  to  show  cause  why  hs 
should  not  be  disbarred  from  ttie  piuctice 
of  bis  profession,  because  of  bis  unprofes- 
sioual  conduct  la  14  particular  instances,  tbe 
specification  of  which  was  formulated  by  the 
Justice  tben  presiding.  Under  this  rule  a 
large  mass  of  testimony  has  been  taken,  and 
at  tbis  term  tbe  arguments  of  counsel  on  tbe 
l>art  of  tbe  accused  attorney  have  been 
beard.  Each  of  the  speclflcationB  referred 
to  some  act  of  tbe  accused  as  an  otbcer  of 
tills  court,  that,  if  proven,  would  constitute 
"miUpractlce"  wltbln  the  meaning  of  tbe 
practice  act.  Revision,  p.  841),  |  5.  In  re- 
gard to  some  of  these  charges  tbe  proof 
comes  down  to  a  direct  Issue  of  veracity  be- 
tween tlie  attomey  or  those  who  were,  or 
who  say  that  they  thought  they  were,  bis 
clients.  In  respect  to  these  cases  no  opin- 
ion Is  formed  or  expressed. 

In  another  class  of  cliarges  there  is  some 
conUlct  of  testimony,  but  there  is  also  a  con- 
Bider:ible  body  of  admitted  fact  as  to  which 
no  doubt  whatsoever  exists;  so  tiuit,  stand- 
ing on  the  firm  ground  thus  afforded,  cei-taln 
conclusions  are  compelled  and  others  are 
practically  unassailable  by  reason  of  the  cor- 
roboration tbns  afforded.  Take,  for  in- 
stance, the  ninth  specification,  the  sub- 
stance of  which  is  that  Wartman  Issued  a 
writ  of  replevin  on  a  certain  cbatt^  mort- 
gage made  by  Mrs.  Lydta  Bender,  the 
amotint  of  which  bad  been  paid  to  him.  The 
replevin  suit  went  to  trial  before  tbe  circuit 
court,  and  tbe  Jury  found  from  the  testimony 
that  the  whole  of  the  sum  secured  had  been 
paid  by  Mrs.  Bender,  to  tbe  attorney.  As* 
suming,  however,  tbat  the  question  la  still 
an  open  one,  tbe  nndlaputed  facts  are  tbat 
Mrs.  Bender  borrowed  through  Wartman 
tlie  sum  of  $100,  to  secure  which  she  made  a 
chattel  mortgage  upon  her  bed  and  bedding 
aud  a  few  other  household  articles.  Tbat 
she  paid  him  at  tbe  time  the  mortgage  was 
executed  tbe  sum  of  $5  in  cosh,  and  that  be 
retained  out  of  tbe  principal  the  sum  of  915, 
BO  that  fSO  was  all  sbe  tn  fact  raized. 
That  within  a  short  pei-lod  after  the  mun- 
gage  came  due,  which  was  In  00  days,  she 
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paid  to  htm  In  cash.  In  small  amounts,  the  fur- 
ther sum  of  $24.50;  so  tbac  he  Actually  re- 
ceived $44.50  before  he  issued  tbe  writ  of  re- 
plevin on  tbe  mortgage  to  collect  tbe  whole 
of  tbe  principal  sum.  This  state  of  facts  is 
admitted  to  be  true,— Is,  Indeed,  sworn  to  by 
the  attorney,  whose  claim  is  that  the  sum  so 
paid  was  for  bis  fee;  hers  being  that  she 
paid  these  and  other  sums  in  full  discbarge 
of  the  mortgage  debt.  Taking  tbe  case  on 
the  attorney's  testimony  alone,  be  e^racted 
nearly  00  per  cent  of  a  loan  as  his  fee  for 
obtaining  and  extending  it  for  a  few  montha 
The  specification,  however,  Is  not  for  extor- 
tion, but  for  fraud.  In  this  aspect  tbe  sig* 
nlflcance  of  the  undisputed  facts  is  their 
bearing  upon  tlie  ci-edibliity  of  the  attor- 
ney's testimony,  who,  on  the  witness  stand, 
gave  bis  reasons  for  claiming  tbat  he  bad, 
"with  possibly  one  exception,  the  largest 
practice  in  the  state."  The  dilemma  is  this: 
Either  be,  an  attorney  with  such  a  practice, 
extorted  the  exorbitant  fee  of  $44.50  for  a 
loan  of  $80  from  an  indigent  woman,  who  to 
obtain  It  was  forced  to  pledge  her  bedding 
and  other  small  effects,  or  else  her  testimony 
is  practically  undisputed,  in  which  case  the 
specification  Is  proved.  This  was  tbe  ver< 
diet  of  the  jury  who  heard  tbe  testimony  In 
the  replevin  suit,  and,  upon  the  direct  Issue 
of  professional  conduct,  is  the  one  we  also 
have  reached,  It  being.  In  view  of  all  the 
proofs,  more  credible  tbat  the  money  was 
paid  upon  the  loan  itself  than  that  an  hon- 
orable attorney,  in  extensive  practice,  would 
take  from  a  needy  woman  a  fee  of  nearly  50 
per  cent,  for  a  paltry  loan  for  a  few  months. 
This  case  is  cited  as  a  sample  of  those  in 
which  the  testimony  is  somewhat  In  dispute. 

As  an  illustration  of  another  class  in  which 
tbe  proof,  documentary  or  of  record,  admits 
of  no  dispute,  the  seventh  spet-lficntlou  may 
be  cited.  This  specification  is  to  the  effect 
tltat  Wartman  obtained  from  Christopher 
Gallagher  the  sum  of  $256.09,  upon  his  prom- 
ise tbat  he  would  procure  from  the  chancel- 
lor of  this  state  an  order  giving  said  Galla- 
gher tbe  right  and  i>ower  to  collect  from 
tbe  sheriff  of  Camden  county  certain  money 
tben  in  tbe  bands  of  tbe  said  sheriff,  being 
rents  collected  from  tbe  property  of  Charles 
Elliot,  and  also  giving  him  the  power  to  col- 
lect the  rents  that  might  thereafter  become 
due  for  said  prop^ty.  Nevertheless  be,  the 
■aid  Wartman,  willfully  and  wrongfully  omit- 
ted to  procure  such  an  order,  or  to  endeavor 
to  procure  the  same.  To  understand  this 
charge,  certain  preliminary  matters  must  be 
known.  These  are  In  no  dispute,  and  rest 
either  In  matters  t>f  records  or  in  admitted 
fact  To  state  them  chronologically:  On  July 
6,  1890,  Anna  E>.  BlUot.  filed  ber  bill  for  ali- 
mony against  her  hnaband,  Charles  H.  Elliot, 
Wartman  being  retained  hy  the  husband. 
February,  1891,  an  order  for  alimony  at  $» 
a  we^  was  madch  the  husband  to  give  bond 
for  $260,  vltb  surety.  Wartman  becomes 
surety  oa  this  alimony  btmd,  aud  takes  t<a 
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his  ludemnltj  the  straight  bond  of  Charles  H. 
Elliut  for  ■¥250.  BlUot  at  this  time  owned 
i-eal  estate  that  rented  for  a  month,  and 
paid  the  aliinouy  until  late  In  189*2.  Januai-y 
20,  1803,  Elliot  leaves  the  state,  and  on  Feb- 
ruary 6,  1803,  a  petition  to  the  chancellor 
shows  that  the  alimony  Is  18  weeks  in  ar- 
rears. On  February  7,  1893,  nu  order  to  show 
cause  la  made  against  Elliot,  for  contempt 
for  failm-e  to  pay  the  alimony.  Application 
is  made  on  belialf  of  the  wife  for  sequestra- 
tion of  the  rents  of  Elliot's  property,  ller 
counsel  agrees  with  Wartman  to  continue  this 
applicatiuu  to  March  20,  1803.  On  March  20, 
1893,  the  wife's  counsel  a^nlu  nf^rees  with 
Wartman  to  continue  the  application  for  se- 
questration of  rents  to  April  17,  1893.  On 
the  day  following,  to  wit,  March  21,  1883, 
Wartman  entera  Judgment  on  the  money  l)ond 
given  to  him  for  Indemnity  by  Charles  H.  El- 
liot, who  had  left  the  state.  It  la  to  be  ob- 
served that  up  to  this  time  Wartman  has  not 
been  called  upon  to  respond  to  any  demand 
made  upon  him  as  surety,  and  that,  by  reason 
of  the  pendency  of  the  application  for  the 
sequestration  of  his  client's  rents,  there  Is  no 
Imminence  of  such  a  demand.  The  affidavit 
upon  which  the  judgment  was  entered  Is  In 
tiiese  words;  "The  true  consideration  of  the 
bond,  etc..  Is  for  the  amount  of  the  bond  of 
Charles  H.  Elliot,  In  which  deijonent  became 
bounden  In  the  sum  of  two  hundred  and  fifty 
(Utllai-s,  for  which  Charles  H.  Elliot  Is  now 
iiidcbteil  to  deponent  In  the  sum  aforesaid." 
On  the  day  following,  an  execution  was  la- 
sued  by  Wartman  against  his  own  client  for 
the  amount  of  this  judgment.  On  April  5, 
1893,  Wartman,  as  attorney  for  Jacob  Elliot, 
the  father  of  Charles  H.  Elliot,  entered  a 
judgment  for  $600,  for  money  loaned  by  Ja- 
(^ob  to  his  son.  On  April  17th  the  sheriff  was 
ordered  to  sequester  the  rents,  and  on  May 
1st  he  began  to  collect  them.  On  May  26, 
1893,  the  sale  took  place  under  the  execu- 
tions against  the  property  of  Charles  H.  El- 
liot. This  brings  the  narrative  down  to  the 
appearance  of  Chilstopher  Gallagher  In  this 
transaction.  By  the  admitted  facts,  Galla- 
gher, who  is  a  wealthy  liquor  dealer  In  Phlla- 
delplifa,  and  a  friend  of  Jacob  Elliot,  was 
Induced  by  Jacob  to  visit  Wartman,  with  the 
double  purpose  of  aiding  the  Elliots  and  of 
securing  a  small  claim  of  his  own— about  ?256 
—against  Charles  H.  Elliot.  Continuing  now 
wltlj  the  undisputed  facts,  Gallagher,  at 
Wartman's  suggestion,  bid  $275  at  the  sale. 
The  property  Is  knocked  down  to  him,  and 
lie  fiivos  the  sheriff  his  check  for  the  costs,— 
$;{8.(}9.  He  then  goes  to  Wartman's  office, 
and  gives  to  him  a  ch^k  for  $263,  both 
checks  being  produced  In  evidence.  The  exe- 
cution on  Wartman's  Judgment  Is  satisfied  by 
the  sheriff  upon  the  payment  aforesaid  of 
his  fees,  to  wit.  $38.69.  Wartman  retains  the 
$263  paid  h!ra  by  Gallagher.  At  this  point  it 
should  be  noted  that  Wartman,  having  no 
lawful  right  to  any  sum  on  his  judgment,  this 
money  was  payable  to  bis  client  Jacob  El- 


liot, on  his  Judgment  To  contlnae  with  tfa« 
undisputed  facts,  on  July  3,  1893,  Wartnum 
presents  a  petition  In  Gallagher's  name  to  tin 
chancellor,  asking  for  the  release  of  the  pnj^t- 
erty  from  the  sequestration.  To  wliich  the 
vice  chancellor  (Green)  replies  by  asking  his 
for  some  authoilties  for  such  an  order  In  aid 
of  a  mere  volunteer.  On  July  17th,  Wan- 
man  wrlt^  to  Gallagher  that  he  has  filed 
petition  with  the  chancellor.  On  Aa^nst  14. 
1S03,  a  receiver  is  appointed  for  the  rents  of 
Charles  H.  Elliot's  property,  to  apply  the3 
on  the  alimony,  and  the  sheriff  pays  ots* 
$242  of  rents  to  the  receiver,  who  pays  op  tlie 
alimony.  September  23,  1893,  a  bUl  Is  filed 
by  the  mortgagee  of  Elliot's  property  to  ton- 
close,  and  later  on,  In  1891,  the  lands  were 
sold  for  the  sum  of  $1,200,  wbtcta  la  leas  thao 
the  Incumbrances. 

The  foregoing  facts  being  nndispntable. 
the  question  is:  "Did  Wartman  represent  lo 
Gallagher  when  be  obtained  from  him  the 
bid  of  $275  that  he,  Wartman,  would  g« 
from  the  chancellor  an  order  entttUng  Gal- 
lagher to  the  rents  of  Elliot's  ppopenj-:" 
Gallagher  swears  circumstantially  that  be 
did;  Wartman  denies  it.  In  view  of  the  an- 
contradicted  facts  above  rehearsed,  the:? 
can  be  no  reasonable  doubt  of  the  truth  of 
Gallagher's  statement— First  Because  Gal- 
lagher's own  testimony,  with  its  explicit  ref- 
erences to  the  sequestration  of  rents  by  th»- 
sheriff,  and  to  the  proposed  release  thereof 
upon  his  paying  to  Wartman  the  amount  of 
the  alimony  bond,  coming  as  It  does  from  i 
layman,  shows  conclusively  that  he  ma«t 
have  been  so  informed  by  the  attorney  in 
interest.  Second.  Because,  as  between  tl> 
attorney  (who,  in  any  event  was  striving  t-* 
obtain  cash  for  a  judgment  unlawfully  eo- 
tei-ed,  and  In  fraud  of  his  own  clients)  and  a 
disinterested  stranger,  credence  belongs  to 
the  one  who  was  acting  from  honest  iic- 
pulses  alone.  Third.  Because,  immediately 
after  the  sale,  Wartman  made.  In  behalf  of 
Gallagher,  ar  application  for  the  very  order 
that  Gallagher  said  was  held  out  to  him  as 
the  inducement  to  part  with  his  money.  I: 
would  be  Impossible  for  Gallagher  to  testify 
minutely  about  a  pi*oceedIng  so  unusual  an- 
less  the  Information  had  beeh  Imparted  tv 
him  professionally.  Thronghont  In  all  et- 
sentlal  particulars,  Gallagher's  testimony  Is 
fully  corroborated,  and  we  can  entertain  it-* 
shadow  of  doubt  but  that  he  gave  to  Wart- 
man the  sum  of  $263  solely  because  of  iih> 
representations  contained  In  tl^e  specifica- 
tion. 

The  remaining  question  Is  whether  Wart- 
man, having  taken  Gallagher's  money,  in  the 
language  of  the  specification  "willfully  axd 
wrongfully  omitted  to  procure  such  an  ords*. 
or  to  endeavor  to  procure  the  same."  rp^a 
this  point  there  can  be  but  one  opinion,  sia-.'e 
he  omitted  totally  to  make  any  use  what 
soever  of  the  money  paid  to  him  for  the  oolj 
purpose  for  which  he  held  It.  ria.  to  exon- 
erate the  rents  of  Elliott's  property  from  the 
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fleqnestratloB.  Wartman  did  not  cliUm  to 
Gallasber  that  he  had  earned  the  stun  of 
f230,  realised  at  the  sale.  It  was  under  the 
most  favonible  light  the  cashing  of  hie  in- 
demnUylng  bond.  In  order  that  It  might  thus 
be  more  aTallable  In  Inducing  flie  chancellor 
to  tate  It  on  the  alimony  and  release  the 
rents;.  No  msh  use  was  erer  made  of  It  by 
Wartman,  who  simply  put  Oallagha>'a 
money  In  his  pocket,  and  entirely  suppressed 
all  mention  of  it  in  the  futile  and  Inadequate 
petUion  that  he  prraeuted  to  the  vice  chan- 
cellor. Under  no  drcumstancea  was  this 
money  his.  It  was  a  baud  on  Elliot,  Jr., 
whose  lands  he  sold  to  raise  It;  It  was  a 
fraud  on  Elliot,  Sr.,  whose  lawful  judgment 
was  on  13ie  lands.  It  was  a  fraud  on  Gal- 
lagher to  omit  to  allege  the  payment  of  this 
money  by  him  In  some  manner  calculated  to 
adrance  his  Interest  In  the  premises,  which 
is  the  i»lnt  specified  a>  malpractice.  Such 
conduct  on  the  part  of  an  attorney  must  be 
deemed  "willful"  since  It  enabled  him  to  re- 
tain money  without  giving  Cor  It  any  consid- 
I'rntion  whatsoerer,  and  "wrongful"  because 
of  the  subsequent  Mlure  to  return  tt  to  Its 
rlghtfiri  owner.  We  find  this  specIQcatlon 
to  be  fully  sustained  in  every  particular. 
This  being  io,  no  nseful  purpose  will  be 
perred  by  a  more  extended  report  of  the  re- 
sults of  our  examination. 

In  announcing  the  conclusion  to  which  the 
mind  of  each  Judge,  after  a  careful  study  of 
the  proofs  has  been  irresistibly  Impelled^ 
we  are  conscious  of  a  keen  sense  of  the  pain- 
ful duty  of  courts  of  Justice  In  cases  of  this 
nature.  Our  duty,  however,  Is  too  plain  to 
admit  of  parley.  The  special  confidence  re- 
posed by  the  court  In  one  of  Its  officers  hav- 
ing been  betrayed  by  the  official  conduct  bf 
lilm  In  whmn  It  was  repMed,  the  statute 
Axes  the  penalty.  The  role  to  show  cause  Is 
to  be  made  absolute.  The  licenses  of  the 
attorney  must  be  revoked,  and  his  name  put 
off  the  rolls  of  this  court 


COOrER  T.  COOPER  et  aL 
(Court  of  Eriors  and  Appeals  of  Delaware. 
June  27,  1887.) 
CoNftTKCCTioH  or  Wiu.  —  Dbsckiption  of  Dkvi- 

BBB8— "SUHVtVOR  OK  SURVlVltRS"—- INBBRTIOS 

ur  WoBD»— txTBXT  OP  Tbstatoh. 
1.  Testator  devised  to  each  of  his  five  chU- 
<iren  certain  land  for  life,  remainder  to  the  chil- 
dren of  each.  In  taO,  the  share  of  any  diild  dyloK 
without  issue  ttat  could  take  as  lua  Immediate 
iWisees  to  go  to  "the  survivor  or  survivors"  of 
bis  children  during  their  natural  lives;  and  aft- 
er their  decease  to  the  childron  of  such  "BOrrivnr 
or  BurTivorB,"  "forever,  [and]  of  any  of  my  ciiil- 
dren  who  may  be  dead  leftving  children  claiming 
their  parent's  share,  to  be  equally  divided  hp- 
tweenfthe  child  or  childrenofl  myBurvivins  child 
or  children  as  aforesaid,  and  the  child  or  children" 
of  "any  that  may  be  dead,  claiming  the  right 
of  theirparentor  parents,  sbareand  share  alike"; 
and  then  followed  a  devise  over  in  caae  all  his  chil- 
dren should  die  without  descendants.  The  next 
item  declared  an  intention  to  create  cross  re- 
inaiDdcra  among  hia  children,  so  that  they  and 


tii^r  diUdrea  should  continually  Inherit,  and  that 
no  other  Dtfson  should  take  any  part  of  the  es- 
tate while  any  of  his  children  or  thdr  lawful 
issue  should  remain.  Hdd.  that  the  parentheti- 
cal words  should  be  inserted  to  elucidate  testa- 
tor'a  meanliw,  and  that  the  words  "survivor  nnd 
survivors"  should  be  construed  to  mean  "other" 
and  "others,"  so  that,  ou  the  death  of  the  sole 
■urriving  child,  the  share  of  a  diild  previously  de- 
ceased without  issue  should  be  equally  dividol 
amonp  all  of  testator's  grandchildren  then  livint; 
per  stiipes.  * 

2.  When  the  Insertion  of  certain  words  In  a 
will  elucidates  the  teetHtor's  intention.  In  cod- 
Btruing  the  will  the  court  may  treat  those  words 
as  Inserted. 

Oaas  reaerred  frmn  superior  court,  Kent 
county. 

Ejectment  by  Do^  <m  the  demise  of  An- 
drew B.  Cooper,  against  Boe,  casual  ejector, 
and  ElUs  P.  Miller  and  otben,  tenants  In  pos- 
session, and  OsAlel  W.  Cooper  and  others, 
real  defendants. 

Edward  Ridgely  and  Beolab  Watson,  for 
plaintiff,  Kathaniel  B.  Smithers  and  George 
Y.  Maasey,  for  defendants. 

SAULSBURT,  Oh.  Richard  Cooper,  at  that 
time  a  prominent  citizen  of  Kent  county,  In 
this  state,  duly  made  and  published  his  last 
will  and  testament  en  January  23,  1816,  and  . 
died,  without  having  revoked  the  same,  lu 
1818.  He  left  to  survive  him  a  widow  and 
five  chUdrfflt,  viz.  Ezeklel,  Sarah,  Richard  J., 
Ignatius  T.,  and  William  H.  To  each  of  his 
five  children  he  devised  In  severalty  portions 
of  his  real  estate,  in  similar  terms,  which 
terms  may  be  sufficiently  understood  by  ref- 
erence to  the  different  Items  of  his  will  lu 
which  the  several  devises  are  contained.  The 
sixth  Item  is  as  follows:  "I  give  and  devise 
to  my  son,  WUUam  Hugblett  Cooper,  •  •  • 
for  and  during  his  natural  life,  and  not  to  be 
taken  nor  construed  to  be  any  longer  or 
greater  estate  And,  from  and  after  bis 
death,  I  give  and  devise  all  the  foregoing 
lands  and  premises  unto  the  several  children, 
respectively  of  my  am  William  H.  Cooper, 
both  males  and  females.  If  be  sbould  leave 
any  at  the  time  of  his  death  which  are  law- 
fully begotten  of  bis  body,  unto  them,  bis  said 
children,  and  the  heirs  of  their  bodies  respec- 
tively forever,  I  give  and  bequeath  to  my 
s<m  William  B.  Cooper  a  legacy  of  three  hun- 
dred dollars,  In  wder  to  make  up  the  defi- 
ciency in  the  value  of  the  real  estate  devised 
to  him  with  that  devised  to  my  other  chil- 
dren." Similar  devises  of  his  real  estate  for  - 
their  natural  lives,  and  not  to  be  taken  nor 
construed  to  be  any  larger  or  gref«ter  estate, 
were  made  to  his  other  children  resnectlvely, 
and  fnun  and  after  th^r  deaths,  respectively, 
were  made  unto  their  several  children  re- 
spectively, of  the  portions  of  real  estate  de- 
vised by  the  testator  to  bla  children  respec- 
Uvely.  It  Is  this  Item  of  the  testator'a  wUl  to 
which  we  are  now  to  give  a  cmistructlon. 

The  seventh  Item  of  the  will  is  as  follows: 
"Provided,  nevertheless.  In  case  any  one,  or 
more  of  my  said  children  shall  happen  to  die 
without  leaving  child  or  childreiy^wfullx 
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b^rottoi  of  their  bodies  that  can  take  and 
hold  my  real  eatate,  00  my  Immediate  der- 
laees  agreeable  to  the  true  Intent  and  mean- 
ing of  this  my  will*  then  In  sncfa  case,  I  give 
and  derlae  the  lands  and  premises,  above  de- 
vised, to  anch  child  or  children  which  may, 
or  shall  happen  to  die  as  aforesaid  unto  the 
sarrlTor,  or  siurlTors,  of  my  sold  children, 
ilnrlng  the^  natural  Ufe,  and  after  their 
decease  1  give  and  devise  the  lands  and  prem- 
ises as  aforesaid,  to  the  child  or  children, 
both  males  and  females  respectively  of  audi 
survivor,  or  survivors,  lawfully  begotten  of 
their  bodies  forever  of  any  of  my  children, 
which  may  be  dead  leaving  siidi  diild,  or 
children,  such  child,  or  children  claiming 
such  part,  or  share  as  the  parent,  or  parents, 
of  such  child,  or  children  would  have  claimed, 
If  living,  to  be  equally  divided  between  my 
surviving  child,  or  childreu  as  af(»esald,  and 
the  child,  or  children  lawfully  begotten,  of 
any  that  may  be  dead  claiming  the  right  of 
their  parent,  or  parents  as  If  living,  share 
and  share  alike,  as  tenants  In  common,  and 
oot  as  Joint  tenants,  and  to  the  respective 
heirs,  as  aforesaid,  forever;  and  it  Is  further 
provided,  and  It  is  my  will,  and  derire,  and 
intentUm,  that  if  the  whole  of  my  children 
should  die  without  leaving  lawful  child  or 
children,  or  legal  descendants  of  such  child, 
or  children,  so  that  the  whole  of  the  lawful 
issue  of  my  own  body  should  become  extinct, 
then  and  in  such  case,  I  give  and  devise  the 
remaindor,  and  remainders,  reversion  and  re- 
versions of  my  whole  estate  In  the  manner 
and  form  following:  [Here  follow  devises  to 
divers  persons  in  tee  and  in  tall  not  being 
children  or  descendants  of  the  testator.]" 
The  dghtb  Item  of  the  will  is  as  follows: 
"Be  it  known  that  It  Is  my  ezpi'ess  intoitlou 
In  this  my  will  to  create  and  establish  cross 
remalpders  on  and  In  the  aforesaid  estates, 
lauds  and  premises  among  my  several  and 
refipectlve  children  and  their  (dilldren  law- 
fully begotten,  so  that  my  diUdren  and  th^r 
children  as  aforesaid  shall  Inherit  so  long  as 
any  of  them  shall  remain."  In  a  codicil  to 
his  will  dated  July  27,  1816,  the  testator  de- 
clared that  It  was  his  intention  and  will  that 
the  whole  of  his  estate,  both  real  and  per- 
sonal, should  go  to,  and  be  divided  to  and 
among,  his  children  and  the  lawful  issue  of 
their  respective  bodies  so  long  as  any  of  them 
sliould  remain;  and  Uiat  no  other  person  In 
remalndw  should  take  or  inhwit  any  part 
thereof  so  long  as  any  of  his  children  or  their 
lawful  Issue  should  survive.  Ezeklel  Cooper, 
one  of  the  children  of  the  testator,  died  in 
1828,  leaving  to  survive  him  four  ciiUdren, 
one  of  whom  Is  Andrew  B.,  the  plaintiff.  The 
testator's  daughter  Sarah  died  In  1880,  leav- 
ing to  survive  her  three  children.  RIdiard  J., 
another  of  Us  children,  died  In  1836,  leaving 
to  survive  him  one  child.  William  H.  Coop- 
er, another  child  of  the  testator,  died  In  1847 
without  Issue.  Ignatius  T.  Cooper,  another 
child  of  the  testator,  and  the  surviving  one  of 
ttia  testator's  children,  died  in  1884,  leavtaig 


to  suiTlve  Um  five  cfhUdrai,  tIs.  Kl^rd  6 
Kzeklel  W.,  WlllUun  EL,  Alexander  B.,  aod 
Ignatius  T. 

The  question  for  us  to  decide  Is  whnlK 
Andrew  B.  Coagert  the  plaintiff  In  the  1- 
tlon  of  ejectment  In  the  siqteilor  court  is 
and  tar  Kent  county.  In  the  state  of  Dela- 
ware, a  son  of  Ezeklel  Cooper,  a  child  of 
the  testator  who  died  In  182S,  Is  entitled  t> 
any,  vnA,  If  any.  what,  estate  In  possessfna 
devised  by  the  testator  to  his  son  Williit 
H.  Cooper  fbr  life,  who  died  In  lUT  vttb- 
ont  issue.  In  deciding  this  question  it  1^ 
necessary  to  consider  every  provlBlon  of  Cm 
testator's  will  having  a  relatlan  tiKMvt- 
First,  I  remark  that  It  Is  apparent,  fru 
carefnl  consideration  of  ttie  proviso  connb- 
ed  in  the  seventh  item  of  the  wfll.  that  u>  a 
clear  and  full  understanding'  of  thai  p^- 
vlso  the  word  "and"  should  be  read  Iv- 
tween  the  words  "fwever"  and  *V>r'  in  i:- 
thirte«Lth  line  of  said  proviso  on  the  jAaI> 
tlfrs  brief  and  In  the  twdfth  line  on  the  if 
fendants'  brltf.  The  court.  In  oonstniii; 
that  proviso.  Is  Justified  and  has  antbi>r:tr 
to  consiuer  that  that  word  was  Intended  -r 
meant  the  testator  so  to  be  Introdih"' 
and  was  omitted  from  accident  m  InadTK*.- 
enoe,  and  Its  Insertion,  In  a  proper  era*;'- 
eratlon  of  this  provision  of  the  teetat'-r" 
will,  whether  absolutely  necessary  or  d  *. 
would  clearly  elnddate  his  meaning,  sal 
render  clear  that  which  otherwise  might  1>t 
» others  be  considered  doubtful  or  uncertain 
That  it  is  perfectly  competent  for  the  oht 
to  coustnie  the  will  as  tbougb  this  w••^: 
was  Inserted,  if  they  believed  such  ao  h- 
sertion  would  manifest  more  (dearly  the  v*- 
tator'a  Intention,  Is  too  clear  to  need  autbc^ 
itles,  and  will  not,  I  presume,  be  serionslj 
questioned  by  any  one  familiar  with  tbr 
rules  of  correct  Interpretation.  Properly  r 
interpret  the  will  of  the  testator,  and  t'> 
give  full  eBeet  to  all  of  Its  provisions,  wt- 
mnst  bear  In  mind  that  he  has  dei-!niv^ 
therein  that  It  Is  hU  intention  that  t!.- 
whole  of  Ills  estate,  both  real  and  \f  - 
sonal,  shall  go  to,  and  be  divided  to  £i ' 
among,  all  his  children  and  the  lawful  !> 
sue  of  their  respective  bodies,  so  long  a?  11  .• 
of  them  shall  remain,  and  that  no  otlivr  i-  ■ 
son  In  remainder  shall  take  or  Inherit  an: 
part  thereof  so  long  as  any  of  his  chUil:<3 
or  their  lawful  Issue  shall  survive.  He  aN< 
declared  It  his  expressed  lnt«ill(m  in  Lj 
will  to  cr^te  and  establish  cross  na-^  '- 
ders  In  the  aforesaid  estates,  lands,  sr. 
premises  among  his  several  and  re^i-iiT- 
chlldren,  and  their  dilldren,  lawfully  bi-i: 
ten,  BO  that  his  children  and  their  chiltl>- 
ahall  inherit  so  long  as  any  of  them  sb.< 
remain.  It  was  manlfesdy  the  Intention 
the  testator  to  preserve  his  estate  to  1;^ 
children,  and  to  their  children,  and  to 
Issue  of  th^  chlldran,  to  the  exdudou  if 
all  others  not  of  his  family,  as  long  as  ss- 
member  of  JUs  fondly  should  exist,  and. .' 
though  there  was  a  devise  over  to  pet^Li. 
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not  members  of  bis  family,  he  expressly 
provided  that  those  named  Id  such  ulterior 
demise  should  take  nothing  under  the  same 
until  bis  entire  descendants  should  become 
extinct    JSquallty  of  benefit  among  hU  chil- 
drea  and  their  children  and  the  Issue  of  bis 
children  Is  a  marked  characteristic  of  the 
testator's  wIU.   To  gtve  effect  to  the  testa- 
tor's win  in  this  respect  It  becomes  neces- 
sary to  ascertain  the  true  meaning  of  the 
words  "survivor"  or  "survivors,"  as  used 
tlierein.    It  must  be  observed  that  the  chil- 
dren of  tils  children  respectively,  and  the 
issue  of  such  children,  were  intended  to  be 
objects   of   the   testator's  bounty,  and  of 
equality  In  the  enjoyment  of  that  bounty, 
is  as  plainly  evidenced  as  Is  this  intention 
in  rospect  to  his  Immediate  children.  Now, 
can    It   be   reasonably  supposed  that  the 
equality  of  benefit  In  any  portion  of  hla  es- 
tate to  any  of  his  children's  children  or 
tlielr  issue  shoidd  depend  upon  the  uncer- 
tain event  of  the  parent  of  such  children  or 
insue  being  the  last  survivor  of  all  the  chil- 
dren of  the  testator  I    Could  the  mere  acci- 
dent of  survivorship  of  any  one  of  the  chil- 
dren of  the  testator  destroy  that  equality  of 
Interest  in  all  his  grandchildren  and  their 
issue  wtilch  the  testator  dearly  Indicates 
aud  expresses  throughout  bis  whole  will  to 
be  his  Intention?   Is  it  possible  that  such  an 
avt-tdeut  shall  confer  upon  the  children  of 
Ignatius  T.  Cooper,  one  son  of  the  testator, 
^lio  tn  this  case  happened  to  be  ills  sur- 
viving child,  such  absolute  advantage  of 
lieuefit,  under  hie  will,  over  the  children  of 
£]zeli.lcl,  Sarah,  and  RIcliard,  also  standing 
In  the  same  relation  to  the  testator  and 
equally  objects  of  bis  l>ouDty?    Did  the  tes- 
tator Intend  any  such  superiority  of  advan- 
tage to  the  issue  of  Ignatius  T.  over  the  is- 
sue of  his  other  children,  simply  because 
the  former  happened  to  survive  In  point  of 
Time  the  latter?  What,  then.  Is  the  mean- 
ing of  the  word  "survivor"  or  "survivors," 
as  used  by  the  testator  in  his  will? 

'ine  following  principles  have  been  decided 
nnu  considered  In  wdi-adjudged  cases.  If 
there  be  an  absolute  gift  to  several  persons, 
with  the  gift  to  the  survivors  If  any  die 
without  Issue,  "survivors"  must .  be  con- 
strued In  Its  ordinary  sense.  The  defend- 
ants claimed  the  benefit  of  this  principle  or 
rule  because  they  are  the  children  of  Igna- 
tius T.  Cooper,  who  was  the  surviving  son 
of  liie  testator,  and  contend  that  they,  by 
reason  of  the  survivorship  of  their  father, 
became,  under  the  will  of  their  grandfather, 
entitled  to  that  portion  of  his  real  estate  de- 
villed to  William  H.  Cooper,  their  uncle, 
who  died  without  Issue.  It  must,  however, 
l>e  observed  that  the  gifts  or  devises  to  the 
five  children  of  BIchard  Cooper,  the  testator, 
were  not  In  themselves  absolute;  and  this 
fact,  when  taken  In  connection  with  other 
portions  of  the  testator's  will,  does  not 
bring  the  contention  of  the  defendants  clear- 
ly within  the  principle  above  announced. 


Anoth«:  principle  of  Interpretation  is  that 
where  tbore  Is  a  gift  over,  to  take  place 
only  in  the  event  on  which  the  property  Is 
limited  to  the  first  legatees,  among  whom 
there  Is  to  be  survivorship,  liappening  In  re- 
spect to  all  these  legatees,  "sunrlvor"  will 
be  constmed  "other,"  so  as  not  to  cause  an 
Intestacy.  ,  Now,  In  the  present  case,  as 
there  was  a  devise  over  to  persons  not  mem- 
bers of  the  testator's  family,  and  as  the  tes- 
tator declared  In  his  will  that  such  persons 
should  not  take  any  portions  of  his  estate  so 
long  as  any  of  his  descendants  should  re- 
main, it  would  follow.  If  the  contention  of 
the  defendants  be  correct,  that,  had  Igna- 
tius T.  died  without  children  or  Issue,  there 
must  have  been  an  Intestacy  as  to  that  por- 
tion of  the  testator's  real  estate  devised  to 
William,  and  this  notwithstanding  there 
might  have  been  children  or  Issue  of  Kze- 
klel,  Sarah,  and  Richard,  who  were  de- 
scendants of  the  testator  at  the  time  of  the 
death  of  Ignatias  without  children  or  issue. 
Another  principle  of  interpretation  Is  that 
where  there  is  a  devise  to  sons  and  the 
heirs  of  their  bodies,  and.  If  any  die  without 
issue,  to  the  survivors  and  the  heirs  of  their 
IXMlles,  and,  If  all  die  without  issue  over, 
survivorship  shall  be  referred  to  the  stirpes 
and  not  to  the  first  taker,  and  the  share  of 
a  son  dying  without  Issue  will  go  among 
the  Issue  of  a  son  previously  deceased  and 
the  surviving  sons.  In  sdch  a  case,  says 
Mr.  Theobald,  In  his  able  and  excellent 
treatise  on  Wills,  "the  testator  has  ex- 
pressed his  Intention  of  benefiting  the  line 
of  Issue,  and  the  survivorship  contemplated 
is  one  between  the  respective  stirpes,  and 
not  between  the  first  takers  merely,  and  this, 
coupled  with  the  gift  over,  which  can  only 
take  effect  If  all  the  sons  die  without  Issue, 
Is  Buffldent  to  enlarge  the  meaning  of  the 
word  'survivor.* "  The  same  principle  will 
be  applied  to  the  case  where  the  will  gives 
life  estates  with  limitations  expressly  to  is- 
sue, followed  by  a  gift  on  failure  of  Issue  of 
any  of  the  tenants  for  life  to  the  surviving 
tenants  for  life  for  their  lives,  and  then  to 
their  issue,  and  an  ultimate  gift  over  on 
failure  of  Issue  of  all  the  tenants  for  life. 
"There  Is  here,"  says  the  same  distinguish- 
ed author,  "the  same -evidence  of  intention 
to  benefit  tlie  Issue,  and  the  gift  over  shows 
that  survivorship  Is  contemplated,  not  mere- 
ly between  the  first  takers,  but  between  the 
respective  stlri>es."  I  have  carefully  exam- 
ined the  cases  of  Hurry  t.  Morgan,  L.  B. 
3  Eq.  152,  Badger  v.  Gregory,  L.  B.  8  Eq. 
78,  Walte  v.  Llttlewood,  8  Oh.  App.  70,  In  re 
Palmer's  Settlement  Trusts,  L.  R.  19  Eq. 
320,  and  many  other  adjudged  i-ases,  and 
find  this  last  principle  folly  supported  by 
well-adjudged  cases. 

The  consideration  of  the  question  as  to 
when  the  word  "survivor"  or  "survlvtffs"  shall 
be  construed  "other"  or  "others"  may  be  con- 
firmed by  reference  to  the  case  In  re  Keep's 
Will.  32  Bear.  122.  The  matter  of  rolls  said 
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In  that  case  "that  there  was  no  qaestlon  but 
that  the  rale  of  law  as  laid  down  by  modeim 
authorities  that  the  word  'survtvors'  is  to  be 
confined  to  the  literal  signification  of  sorrlT- 
ora  at  the  pea-lod  spoken  of  lay  the  testator, 
in  every  case  where  it  Is  possible  to  do  so 
without  violating  the  clear  meaning  of  the 
rest  of  the  will,  and  that  the  burd^n  of  proof 
lies  on  those  who  contend  for  a  different  con- 
struction to  show  from  the  words  of  the  will, 
taken  together,  that  the  true  meaning  of  the 
word  as  used  by  the  testator  Is  'others,*  and 
not  'survivors.* "  This  Is  a  fa;ir  statement  of 
the  question  of  construction.  The  plaintiff  in 
the  action  In  the  superior  court,  by  which  the 
question  to  be  decided  has  been  reserved  for 
our  decision,  must  show  that  the  true  mean- 
ing of  the  words  of  the  will  of  Richard  Cooper, 
his  grandfother,  as  used  by  the  testator,  is 
"other"  or  "others,"  and  not  "survivor"  or 
"survlvws,"  In  their  restricted  sense;  and 
that  applying  the  words  strictly  would  be 
violating  the  cl^r  meanhig  of  the  rest  of  the 
will;  and  that  the  clear  meaning  of  the  rest 
of  the  will  requires  an  enlarged  meaning  of 
the  word  "survivor"  or  "survivors."  The 
master  of  the  rolls,  however,  in  Re  Keep's 
Will,  while  adhering  rigidly  to  the  rule  that 
the  word  "survivors'*  Is  to  be  construed  strict- 
ly when  it  is  possible  to  do  so,  was  of  opin- 
ion that  the  testator  had  plainly  expressed 
his  intoitlon  that  the  word  "survivors"  in 
the  will  he  was  ^Considering  meant  the  other 
nieces  among  whom  he  had  divided  the  ten- 
devenths  of  his  residue,  and  made  a  declara- 
tion accordingly.  It  may  not  be  amiss  to  re- 
fer to  the  case  of  Smith  v.  Osborne,  6  H.  L. 
Gas.  374,  where  it  was  decided  that  In  a  will 
the  gift  to  two  designated  devisees  as  tenants 
In  common  in  tail,  and  that,  if  elthershouM  die 
without  issue,  then  to  the  "surviving"  devi- 
see, that  word  must  be  taken  to  mean  "other." 
Opposed  to  this  rendering  of  the  word  "sur- 
vivor" or  "survivors"  as  being  "other"  or 
"others,**  the  counsel  for  the  defendants  re- 
fers us  to  the  case  of  Fomfret  v.  Graham, 
19  Ch.  Div.  186.  In  this  case,  HaU,  vice  chan- 
cellor, said  in  t^e  conclusion  of  his  opinion: 
"I  say  now,  looking  at  all  the  authorities 
and  considering  all  the  opinions  expressed 
by  the  Judges,  that  when  I  have  such  a  case 
as  the  present  before  me  I  ought  not  to  decide 
It  upon  the  view  that  has  been  said  by  one 
Judge  to  be  an  absurdity,  that  the  gift  over 
to  survivors  for  life  with  remainder  to  (Ml- 
dren  Is  alone  enough  to  construe  'survivors* 
as  'others.'  I  am  of  opinion  that  I  ought  to 
hold,  where  that  is  the  sole  circumstance  to 
be  relied  upon,  the  word  must  have  given 
to  It  Its  natural  and  ordinary  meaning,  and, 
that  being  so,  hold  that  the  word  'survivor' 
or  'survivors*  must  be  so  read  In  this  case.'* 
But  Is  this  an  authority  upon  the  question  at 
issue?  In  the  will  before  Vice  Chancellor 
HaU  there  was  no  gift  over.  There  was  no 
express  provision,  as  In  the  wUl  of  Richard 
Cooper,  that  It  was  the  testator's  Intention  to 
create  crosa  remainders  between  hla  derteees 


and  their  issue.  Sorely,  a  gift  orer  to  nr- 
vfvor  for  life,  with  remainder  to  chDdren. 
which  seems  to  have  been  the  sole  circniL- 
stance  for  consideration  by  Vice  QiaDodkr 
HaU,  is  not  the  jole  drcumstance,  er  any  na- 
terlal  circumstance,  to  be  considered  In  the 
construction  of  the  will  of  Richard  Coc^Kr. 
In  the  case  of  Wylie  v.  Lockwood.  86  N.  Y, 
201,  to  which  we  have  been  referred,  there 
was  no  Intention  to  create  cross  remaindas 
by  the  testator  between  his  devisees,  and  c^i 
devise  over  after  the  death  of  all  his  cblKlm 
without  Issue,  or  after  all  his  desceodaDU 
should  become  extinct,  as  was  tbe  case  m 
the  will  of  Richard  Cooper.  These  are  ma- 
terial differences,  which  distinguish  that 
from  the  ease  before  ns.  But  It  Is  nnnecw* 
sary  to  refer  further  to  adjudged  cases. 

In  my  opinion,  the  Intention  expressed  tp? 
Richard  Cooper  In  his  will  to  create  and  t^ 
tabllsh  cross  remainders  on  and  In  the  esurt^, 
lands,  and  premises  among  lila  aRveml  an-l 
respective  children  and  their  children,  law- 
fully begotten,  so  that  bis  children  and  ttf.t 
children  should  Inhwit  so  long  as  any  of 
should  remain,  and  the  expression  of  his  vIB 
and  desire  and  Intention  that  if  the  whole 
his  children  should  die,  wltbont  leaTlng  law- 
fol  child  children,  or  legal  deacoidants  (tf 
Budi  child  or  children,  so  tiiat  tbe  whole  << 
the  lawful  Issne  of  bis  own  body  stiould  be- 
come extinct,  and  tbe  gift  and  deTise  of  tbe 
remalnda*  and  remainders,  revision  and  re- 
versions, of  bis  whole  estate  to  dWm  per- 
sons In  fee  and  in  tall,  not  being  children  or 
descendants  of  the  testator,  entitles  tbe  idabi- 
tlff  in  the  action  of  ejectment,  as  a  son  of 
E^klel  Cooper,  one  of  the  chlldr«i  of  the  tes- 
tator, to  an  estate  in  pcrasesslon  of  one-eifdiili 
part  of  the  lands  devised  to  William  H.  Coc^ 
er,  another  child  of  the  teatatra:.  who  dieJ 
In  1817,  wltbout  Iwoe. 

HOUSTOX,  J.  In  the  hiterpretation  of  a 
lost  will  and  testament  the  duty  of  the  court 
Is  to  ascertain,  as  for  as  it  can  do  so  to  its 
own  satisfaction,  the  true  meaning  and  intui- 
tion of  the  testator  from  the  words  In  whldi 
he  lias  expressed  It,  and  to  give  effect  to  tbit 
meaning  and  intention.  If  practicable;  tni 
the  more  -  uncertain  and  obscnre  tbe  meac- 
Ing  of  It  may  be,  the  greater  la  the  danfier 
of  resorting  to  mere  speculatioi  or  conjecricv 
for  a  correct  solution  of  Its  conatractloo.  But. 
notwithstanding  tbe  multi^idty  of  worJs 
and  the  uncartalnty  of  meaning  which  charac- 
terize the  seventh  item  of  the  win  in  questioQ. 
I  can  safely  say  that  it  Is  clear  to  my  micO 
from  the  whole  context  of  It  that  tlie  testator 
Intended  In  tbe  first  place  to  devise  to  earu 
of  bis  five  children,  via.  Ezekld,  Sarah.  Ridi- 
ard  J.,  Ignatius  T.,  and  William  H..  the  9ev- 
eral  portions  of  his  reel  estate  mmtloned 
spectlvely  in  the  second,  third,  fourth,  fifih. 
and  sixth  items  of  it,  In  sereraltr  fcH-  lifo. 
remainder  to  the  lawful  diDdren  of  each  of 
them  In  tall  In  tbe  portion  so  devised:  "hat 
in^caae  any  one  or  man  of  my  mM  chOdm 
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should  faanien  to  Ae  without  leaTlnr  diUd 
or  (diildren  lawfully  be^tten  of  tb^  bodies 
tlifit  can  take  and  hold  my  r«e1  estate,  as  my 
Immediate  devtBees.  agreeable  to  the  iDtent 
and  meaning  of  this  my  v/\\\,  tben  la  such 
case  I  give  and  devise  the  lands  and  prem- 
ises above  devised  to  snch  children  wbldi 
may  or  shall  happra  to  die  as  aforesaid,  unto 
tbe  BurriTor  or  smrtvora  of  my  said  children 
during  th^  natural  life;  and  after  their  de- 
cease I  give  and  devise  the  lands  and  prem- 
ises, as  aforesaid,  to  the  child  and  children, 
both  males  and  foaales,  respectively,  of  such 
suTTlvor  or  aurrlvwa,  lawfully  begotten  of 
their  bodies  forever,  of  any  of  my  children 
n-hlch  may  be  dead  leaving  such  child  or  chil- 
dren, sudi  dilld  or  children  claiming  such 
pnrt  or  share  as  the  parent  or  parents  of  such 
child  or  children  would  have  claimed.  If  liv- 
ing, to  be  equally  divided  between  my  sur- 
viving child  or  children,  as  aforesaid,  and  the 
child  or  chlldroi  lawfully  batten  of  any 
tliat  may  he  dead  claiming  tbe  ri^t  of  their 
parent  <v  parents  as  If  living,  share  and  share 
as  tenants  in  common,  and  not  as  joint  ten- 
ants, and  to  the  respective  hdra  as  aforesaid 
forever;  and  it  Is  farther  provided,  and  It 
is  my  will  and  desire  and  Intention  that  if 
the  whole  of  my  chlldrai  should  die  without 
leaving  lawful  child  or  children,  or  legal' de- 
scendants of  such  tSiilA  or  children,  so  that 
the  whole  of  the  lawful  Issue  of  my  own  body 
should  become  extinct,  then  and  in  such  case 
I  give  and  devise  the  remainder  and  remain- 
ders, rermion  and  reversions  of  my  whole 
estate  In  the  manner  and  form  following." 
The  testatw  then  devises  over  the  estate  to 
others,  and  then  adds  as  follows  In  the  eighth 
Item  of  tbe  will:  "Be  It  known  that  it  is 
my  express  intention  In  tlils  my  will  to  create 
and  establish  cross  remainder  on  and  In  the 
aforesaid  estates,  lands  and  premises  among 
my  several  and  respective  children  and  their 
children,  lawfully  begotten,  so  that  my  chil- 
dren and  their  children,  as  aforesaid,  shall 
inherit  so  long  as  any  of  them  shall  remain." 
And  aftervrards,  on  tiie  22d  day  of  July.  1816, 
he  executed  and  annexed  a  codicil  to  his  will, 
In  which  he  subjoins  the  following  declara- 
tion: "I  do  also  declare  that  it  Is  my  Inten- 
tlca  and  will  that  the  whole  of  my  estate, 
both  real  and  personal,  sball  go  to  and  be 
divided  to  and  amongst  my  children,  and  tbe 
lawful  dklldrm  of  their  respective  bodies,  so 
long  as  nnj  of  them  shall  remain;  and  that 
no  other  person,  in  remainder,  shall  take  or 
Inherit  any  part  thereof  so  long  as  any  of 
my  ctaUdren  or  their  lawful  issne  shall  sur- 
vive." I  have  said  that,  upon  the  whole  will, 
the  first  Intention  of  the  testator  was  clear 
to  give  the  lands  devised  in  the  sixth  Item  of 
It  In  several^  and  In  equal  ptutlons,  so  far 
as  pertained  to  the  value  of  them,  to  his  five 
children  named,  for  the  life  of  each  of  them 
respectively,  with  remainder  after  tlie  death 
of  eadi  of  them  to  the  lawfully  begotten  chil- 
dren of  eadi  of  them  In  fee  tall  general.  And 
the  next  Intentltm  of  tiie  testator  vras  equally 


dear,  I  think,  that  If  any  one  or  more  of  his 
said  children  and  devisees  for  life  under  the 
first  devise  should  die  without  leaving  child 
children,  lawfully  begotten  of  their  iHMlies, 
then  and  In  such  case  he  gave  and  devised 
the  lands  and  premises  so  deirtsed  to  such 
child  or  children  whldi  should  happen  to  die 
as  aforesaid  unto  the  survivor  or  survivors  of 
his  said  children  during  their  natural  life; 
and  this  shows  that  none  of  his  said  children 
were  to  take  even  In  that  event  by  survivor- 
ship more  than  an  estate  for  his  life  or  thoir 
lives  In  any  part  of  the  lands  and  premises 
originally  devised  severally  to  his  said  chil- 
dren for  life  respectlvdy,  with  remainder  to 
their  children  respectively  in  fee  tall,  and  also 
that  none  of  his  grandchildren  should  take 
any  Interest  or  estate  In  possession  In  any 
portion  of  tbe  lands  and  premises  devised  to 
any  one  of  his  children  who  should  die  with- 
out leaving  any  lawful  child  or  ChUdroi,  dmr- 
Ing  the  lifetime  of  any  one  or  man  of  his  said 
children,  hut  that  the  surrlvor  op  survivors 
of  them  should  take  such  portion  of  the  lands 
and  premises  so  devised  during  their  natural 
life,  lliese  intentions  are  an  Indicated  and 
expressed  with  sufficient  clearness  and  cer- 
tainty In  the  terms  of  the  vrlll  to-  be  readily 
appreh^ded  and  understood. 

But  the  question  la  as  to  the  next  inten- 
tion, and  what  Is  the  meaning  of  tbe  limita- 
tion and  devise  over  which  immediately  fol- 
lows this  In  the  will?  It  is  as  follows:  "And 
after  their  decease,  (that  Is  to  say,  of  the  sur- 
rlvor or  survivors  of  my  said  dilldren  who 
are  to  take  It  during  their  natural  life,)  I  give 
and  devise  the  lands  and  premises,  as  afore- 
said, to  the  child  or  children,  both  males  and 
females, "  respectively,  of  such  survivor  or 
survivors,  lawfully  begotten  of  their  b^dlefi, 
forever,  of  any  of  my  cblldren  which  may  be 
dead,  leaving  such  child  or  children,  such 
child  or  children  claiming  such  part  or  share 
as  the  parent  or  parents  of  such  child  or 
children  would  have  clnlm'H],  If  living,  to  be 
equally  divided  between  my  surviving  child 
or  children,  as  aforesaid,  and  the  child  w 
children,  lawfully  begotten,  of  any  that  may 
be  dead,  claiming  the  right  of  their  parent  or 
parents  as  If  living,  share  and  share  alike,  as 
tenants  In  common,  and  not  as  joint  tenants, 
and  to  the  respective  heirs,  as  aforesaid,  for- 
ever." I  must  say  that  I  have  found  It  Im- 
possible to  give  any  sensible  or  reasonabio 
interpretation  to  tbia  devise  In  the  will  with 
the  inherent  errors  apparent  In  the  wording 
of  it,  one  of  which,  by  the  omls^on  of  the 
word  "and,"  either  destroys  the  grammAtical 
structure  of  the  sentence  In  which  the  omis- 
sion occurs,  or  strips  it  of  any  Intelliclhlo 
meonlng  whatever,  while  tlie  other  oniliwlt  n 
of  a  few  more  words  In  another  sentence  of  It 
Is  so  palpable  as  to  make  nothing  lei^s  than 
nonsense  of  It  as  it  now  stands  in  the  will. 
For  I  agree  with  the  learned  connsd  for  the 
plaintiff  that  we  cannot  give  effect  to,  or,  in 
fact,  any  sense  or  meaning  to,  the  following 
words  of  the  will,  "and  after  their  decease. 
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I  give  and  derlse  th«  land  and  premfBes.  as 
aforesaid,  to  the  child  or  chUdreo,  both  males 
and  females  respectively,  of  such  survivor 
or  survivors,  lawfully  begotten  of  their  bod- 
ies forever,  of  any  of  uiy  eliildreu  whli-I' 
may  be  dead,  leaving  bucIi  child  or  cl^iicti 
claiming  such  part  or  share  as  the  parent  or 
parents  ot  such  child  or  children  would  have 
claimed  If  living,"  without  inserting  the  con- 
Junction  "and"  between  the  word  **forev«^* 
and  the  word  "or'  which  Immediately  fol- 
lows it  in  the  foregoing  paragraph  by  reason 
of  its  omission,  and  which,  with  the  word 
"und"  there  Insei-ted,  would  read,  "and  after 
their  decease,  I  give  and  devise  the  lands 
and  premises  as  aforesaid,  to  the  child  or 
children,  both  males  and  females  respective- 
ly, of  such  survivor  or  survivors,  lawfully  be- 
gotten of  tbelr  bodies  forever,  and  of  any  of 
my  c-liildren  which  may  be  dead  leaving  sufh 
child  or  c-hlldi-en,8ueh  child  or  children  claim- 
ing such  part  or  sliare  as  the  parent  or  pa- 
rents of  8uch  child  or  children  would  claim  If 
living."  or,  in  other  words.  Intending  to  de- 
clare In  case  of  a  survivorship  for  life  of  any 
one  or  more  of- the  portions  among  his  chil- 
dnn  by  death  of  any  one  or  more  of  them 
without  leaving  a  child,  then,  on  the  death  of 
sucb  survivor  or  survivors  of  lils  said  chil- 
dren, the  child  or  children  of  such  survivor 
or  survivors  of  his  said  children,  and  the 
child  or  children  of  any  of  his  children  which 
may  then  be  dead  leaving  lawful  child  or 
children,  should  take  the  portion  or  portions 
BO  held  for  life  by  such  survivor  or  survivors 
of  his  said  children  per  stirpes,  and  not  per 
capita,  and  In  fee  tall  general. 

There  Is  also,  as  I  have  before  remarked, 
evidently  a  similar  error  by  the  omission  of 
Intended  wnrds  in  the  concluding  part  of  the 
first  and  greater  pert  of  the  devise  which  we 
have  Just  before  repeated,  and  which  Immedi- 
ately follows  It,  and  Is  separated  from  the 
preceding  part  of  It  simply  by  a  comma,  "to 
be  equally  divided  between  my  surviving 
child  or  children  as  aforesaid,  and  the  child 
or  cbUdren  lawfully  begotten  of  any  that 
may  then  be  dead,  claiming  the  right  of  their 
parent  or  parents,  as  if  living,  share  and 
share  alike,  as  tenants  in  common,  and  not 
as  Joint  tenants,  and  to  the  respective  heirs 
as  aforesaid  forever."  This  was  evidently 
intended  by  the  testator  to  be  but  one  contin- 
uous devise  over  of  any  portion  of  the  lands 
and  iiremises  which  might  hapi>eu  to  have 
been  devised  to  any  one  or  more  of  his  said 
children  who  should  happen  to  die  without 
leaving  child  or  children  lawfully  b^ottcn  of 
their  bodies,  and  which  in  tliat  case  was  or 
were  given  to  the  survivor  or  survivors  of  his 
said  children  during  their  natural  life,  after 
the  decease  of  survivor  or  snrvlvors  of  his 
said  children,  to  such  of  his  grandchildren  as 
he  wished  toshareln  such  portionsof  his  lands 
and  premises  as  might  thus  survive  to  any 
survivor  or  survivors  of  his  said  children  for 
life,  after  the  death  of  such  survivor  f>r  sur- 
vivors, and  when,  of  course,  all  of  his  sold 


children  would  be  deceased.  This  wu  the 
special  contingency.  In  case  It  ahoald  occur, 
which  he  was  evidently  provldins  to^  ^ 
this  devise  of  the  will,  tot,  notwitlistaDdb:'5 
the  length  of  It  and  the  multitude  of  word* 
eniployed  lnlt,ltlsoneBlDg1e,contliiiioas,aad 
contingent  devise  of  that  contingent  estate  de- 
vised to  the  survlvtv  or  snrvlrors  of  hts  said 
children  for  life  In  the  portion  or  portions  de- 
vised to  any  one  or  more  of  them  wbo  sbonU 
happen  to  die  without  leaving  diOd  or  dul- 
dren,  lawfully  begotten  of  their  bodies;  It  was 
to  provide  for  the  limitation  and  derlse  ov^ 
of  these  contingent  estates  for  Ufe  In  tbe  snr- 
vlvors of  his  said  children  In  case  they  Bboutd 
occur  as  apprehended  and  provided  for,  cu 
the  death  of  the  last  survivor  of  ttiem;  and,  to 
show  that  it  was  evirlently  Intended  by  th» 
testator  to  be  one  such  single  and  continu  'Us 
devise  of  such  a  life  estate  or  life  estates  •  □ 
the  death  of  all  his  said  children.  It  is  no- 
where divided  by  any  other  mark  of  ponctaa- 
tlon  than  a  comma  from  the  commeiictmient 
to  the  conduslou  of  It  But  to  make  this  pa.-t 
of  the  devise  consistent  with  all  of  the  prv- 
cedlng  part  of  it,  and  even  possible  In  tbt> 
contingency  contemplated  by  the  testatur, 
must  we  not  also  Insert  before  the  words  •'my 
surviving  child  or  children  as  aforesaid."  and 
after  the  word  "between,"  In  the  Ij^^nnlog 
of  this  part  of  the  devise,  the  words  thf 
child  or  children  or*?  And  may  we  not  sup- 
pose that  in  writing  the  will,  or,  perhaps,  io 
preparing  a  ftilr  copy  from  the  original  draft 
of  it,  these  words  were  Inadv^ently  omitted 
from  it.  For  as  the  words  stand  In  the  wlll.- 
"to  be  equally  divided  between  my  rairvlv- 
Ing  child  or  children  as  aforesaid,  and  tb« 
child  or  children  lawfully  begotten  of  any 
that  may  be  dead,"  etc— 4t  was  a  matter  ot 
absolute  Impossibility,  apparent  upon  tbe  face 
of  the  devise  Itself,  that  there  could  be  any  of 
his  said  children  surviving  when  Oils  devise 
by  the  very  terms  of  It  was  to  take  effect, 
for  It  was  not  tmtll  *^fter  the  decease  of  tbe 
survivor  or  sturlvors  of  his  said  children" 
that  this  devise  over  of  the  lands  and  prem- 
ises to  any  of  the  children  who  should  die 
without  leaving  a  child  or  children  was  to 
to  the  survivor  or  survivors  of  them  for  Ufe, 
and  It  was.  of  course,  not  until  after  the 
death  of  the  last  survivor  of  them,  if  therf 
bad  been  more  than  one  survivor  of  them 
when  his  son  William  H.  Cooper  died  with- 
out child  or  children,  that  any  of  the  testa- 
tor's grandchildren  were  to  share  In  the  pos- 
session of  any  part  of  the  lands  and  premi$» 
devised  In  the  first  place  to  him.  It  was 
therefore  an  impossible  and  absurd  devise, 
and  wholly  inconsistent  with  the  manlfes*'  i& 
tention  obvious  upon  the  face  of  It,  and  mu<c 
fail  for  that  reason  unless  we  giTe  it  a  rrai- 
sonable  construction  In  nccordanee  with  thst 
evident  Intention  apparent  upontbefaceoftbe 
devise,  and  consistent  with  all  the  preceding 
and  succeeding  parts  of  the  will,  by  Inserting 
the  words  I  have  suggested  In  the  place  and 
connection  where  they  weiv  manifestly  omlt- 
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ted,  contrary  to  tlifl  meanlnfand  Intention  of 
t  Lie  testator.  With  tbc»e  words  iuBerted,  the 
EUbsequentand  concluding  partof  the  deTise 
in  question  will  read  as  follows,  and  reader 
the  whole  devise  intelligible  and  consistent 
fi-om  the  l>eglnnlng  to  the  end  of  It:  "To  be 
equally  divided  between  the  child  or  chUdroi 
of  my  surviving  child  or  children  as  afore- 
said, and  the  child  or  children  lawfully  be- 
gotten of  any  that  may  be  d^ad,  claiming  the 
ri^lit  of  their  parent  or  parents,  as  If  living, 
sliure  and  share  allies,  as  tenants  in  common, 
and  not  as  Joint  tenants,  and  to  the  respec- 
tive lieirs  as  aforesaid  forever."  Without 
these  presumptions  to  explain  and  rebut  the 
obscurity  and  contradiction  apparent  on  the 
face  of  the  devise  itself  as  It  stands,  I  have 
been  wholly  unable  to  say  what  meaning  it 
puasesses,  or  whether  It  In  fact  possesses  any 
iutelllglble  or  practicable  meaning  whatever. 
And  yet  I  have  a  strong  conviction  that  the 
two  corrections  suggested,  if  made  in  the 
words  of  it,  would  make  it  what  he  intended 
it  should  be  when  he  made  the  will.  His  son 
Ignatius  T.  Cooper  was  the  sole  survivor  of 
Ills  said  five  children  In  the  year  1817,  when 
his  son  William  H.  Cooper  died  without  is- 
buc,  and  this  court,  at  the  June  term,  1S57, 
held  that  Ignatius  T.  Cooper,  as  such  sole 
eurviror,  took  under  this  devise,  on  the  death 
of  his  brother  WUllam  H.  without  leaving 
child  or  children,  an  estate  during  his  natural 
life  In  the  portion  of  the  lands  and  premises 
<levlsed  by  the  testator  to  his  son  William  H., 
and  which  he  held  ia  pursuance  of  it  until  his 
death  in  the  year  1SS4.  Doe  v.  Townsend,  1 
lioust.  365.  Ignatius  T.  was,  of  course,  the 
last  survivor  of  the  testator's  aald  children, 
and,  on  the  death  of  William  H.  without  leav- 
ing any  child,  succeeded  to  the  lands  and 
premises  devised  to  him  for  the  tei*m  of  bis 
life,  as  this  court  unanimously  ruled  in  that 
cage;  and.  If  there  be  any  Intention  to  be  de- 
duced with  more  certainty  than  any  other  from 
tne  obscure  and  defective  language  and  gram- 
mar in  which  the  devise  now  before  the  court 
Is  expressed.  It  certainly  seems  to  me  to  be 
more  In  accordance  with  the  general  scope 
and  design  of  the  other  parts  of  the  will 
about  which  there  1b  no  dispute  to  give  to  this 
devise  the  intention  and  construction  wbteh 
1  have  herein  given  to  it 

As  I  have  before  observed,  it  clearly  ap- 
pears from  the  other  parts  of  the  will  that  It 
was  the  desire  and  intention  of  the  testator, 
in  devising  his  real  estate  to  his  five  chlldi-eu, 
to  divide  It  in  value  equally  between  them, 
giving  to  each  an  estate  for  life  in  his  or  her 
several  portion,  with  remainder  to  the  chil- 
dren of  each  in  tail,  with  the  special  llmita' 
tlon  or  qualification,  if  any  one  or  more  of  his 
said  children  should  die  without  leaviug  a 
child  or  children,  he  gave  the  lands  so  de- 
vised to  such  child  or  children  to  the  survivor 
or  survivors  of  bis  said  children  during  their 
natuml  life,  and  under  which  the  land  so  de> 
vised  to  bis  son  William  H.,  who  was  the 
only  one  ot  the  fire  children  who  died  with- 


out leaving  any  chUd,  on  his  death  passed  to 
his  son  Ignatius  T.  for  life,  and  who  was  then 
the  only  survivor  of  his  said  five  chUdroi;  but 
in  this  was  the  only  exception  which  he  made 
In  bis  will  to  bis  scheme  and  purpose  to  de- 
vise and  divide  the  lands  equally  between 
them  all  for  lite,  with  remainder  In  tall  to  tne 
children  of  each  respective,  subject  only  to 
this  special  and  Umited  impairmwt  of  the 
equality  of  the  division  among  his  children 
and  their  children  after  their  death,  during 
the  lifetime  of  the  survivor  or  snrvlvors  of 
his  said  children  In  case  of  the  death  of  any 
one  or  more  of  them  without  leaving  a  child. 
And  is  there  anything  In  the  will  to  warrant 
the  opinion  that  he  Intended  to  d^uut  any 
further  than  this  from  the  equality  of  divi- 
sion which  be  first  made  between  them  and 
their  children  respectivtiy  in  the  main  devise 
In  the  will,  or  that  he  intoided  In  the  event 
which  has  occurred  that  the  landsand  premls> 
es  wiilch  were  so  devised  to  his  eon  William 
H.  should,  on  hisdeath  without  leavingacblld, 
not  only  accrue  by  survivorship  to  Ignatius 
T.,  then  his  only  surviving  child,  for  the  term 
of  his  natural  life,  but  should  also  accrue  on 
thedeath  of  the  iatterto  the  exclusive  benefit 
of  the  children  of  the  latter,  If  there  should  be 
any  child  or  children  or  descendants  of  either 
of  hisotherfivechtldren  then  living?  Bntthat 
It  was  the  intention  of  the  testator  that  oa  the 
death  of  his  last  surviving  child,  Ignatius  T., 
the  lands  which  had  survived  to  him  for  the 
term  of  his  life  on  the  death  of  his  son  Wil- 
liam H.  without  leaving  a  child  should  be 
equally  divided  between  all  the  children  of 
his  said  children  then  living,  per  stirpes,  share 
and  share  alike,  as  tenants  in  common,  and 
not  as  joint  tenants,  and  their  respective  noirs 
forever,  is  rendered  still  more  certain  and 
conclusive  by  the  declaration  made  by  lilm 
in  the  eighth  Item  of  it,  as  follows:  "Be  it 
known  that  it  Is  my  express  intention  in  this 
my  will  to  create  and  establish  cross  remain- 
ders on  and  in  the  aforesaid  estates,  lands, 
and  premises  among  my  several  and  respec- 
tive children,  and  their  children  lawfully  be- 
gotten, so  that  my  children  and  their  children, 
as  aforesaid,  shall  inherit  so  long  as  any  of 
them  shall  remain."  And  such  was  the  im- 
portance which  he  attached  to  the  express 
intention  therein  declared  that  ne  was 
not  content  with  so  expressing  It  once 
only,  but  afterwards  snbstantlaUy  repeats 
It  in  equally  explicit  and  jMsitive  terms  in 
the  codicil  executed  on  the  22d  day  of 
July,  1816,  and  appended  to  the  will,  as  fol- 
lows: "I  do  also  declare  that  it  is  my  in- 
tention and  will  that  the  whole  of  my  es- 
tate, both  real  and  personal,  shall  go  to  and 
be  divided  to  and  amongst  my  children  aud 
the  lawful  issue  of  their  respective  bodies,  so 
long  as  any  of  them  shall  remain;  and  that 
no  other  person  in  remainder  shall  take  or 
inherit  any  part  thereof,  so  long  as  any  of  my 
children  or  their  lawfnl  issue  shall  sorvlve." 
One  might  even  suppose  that  the  efgbth  Item 
of  the  will  In  which  tbe  testator  so  particu- 
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larlr  and  forcibly  declares  biB  express  Inten- 
tlon  to  create  and  establiBh  In  bis  will  cross 
remalpders  In  the  aforesaid  estates,  lands, 
and  premises  among  hts  seTeral  nad  rt>si>eo- 
tire  children,  and  tbe^  children  lawfully  be- 
gotten, so  that  his  children  and  tbelr  children 
should  succeed  to  the  title  and  possession  of 
them  under  the  devises  of  the  will  so  long 
ns  any  of  them  should  be  In  existence,  was 
directly  suggested  by  the  mling  of  the  court 
of  Iting's  bench  In  the  case  of  Doe  T.  Walue- 
wi-tght,  6  Term  R.  427,  In  a  case  of  cross  re- 
mainders somewhat  similar  to  that  in  this 
case. 


WILLIAMS  et  al.  t.  GOOHRAN  et  al. 
(Snperior  Coort  of  Delaware.    Hay,  1888. 

FOBBCLOaCPBB  OV  MORTQAOB— RiaHT  OF  PCRCBAS- 
BB  TO  RbMTS. 

Where  the  rent  of  land  is  payable  la 
crops,  a  porchaBer  of  the  land  on  foreclosure  of  a 
mortgage  in  a  United  States  court  Is  entitled  to 
the  rent  payable  out  of  the  crop  maturing  at  the 
date  of  sale;  and  Rer.  Code,  c.  3,  p.  680,  i  28, 
proTiding  for  the  apportionment  of  rents  in  t&e 
case  of  sheriff's  sales,  does  not  apply. 

Attachmoit  fieri  tecias  by  Natbanid  Wil- 
liams and  the  Walton  &  Wbann  Company 
against  William  A.  Cochran  and  others. 
Robert  R.  Cochran,  garnishee,  sets  out  a 
claim  by  Catherine  H.  Paacault  to  the  funds 
In  hlB*handB,  and  be  prays  the  court  to  de- 
cide the  rights  of  the  claimants. 

The  garnishee's  answer  was  as  follows: 
"On  the  19Ui  day  of  Biarch,  1888,  in  a  cause 
tlien  pending  in  the  circuit  court  of  the 
United  States  for  the  district  of  Delaware, 
in  which  cause  Catherine  H.  Pascault  was 
plalntUE,  and  said  William  A.  Cochran  and 
Thomas  F.  Bayard,  trustee,  were  defend- 
ants, being  No.  107  In  equity,  and  being  an 
action  for  the  foreclosure  of  a  certain  mort- 
gage given  by  said  William  A.  Cochran  and 
wife  to  said  Catherine  H.  Pascault,  the  said 
court  adjudged  and  decreed,  Inter  alia:  That 
said  mortgage  was  a  Hen  upon  the  lands 
and  premises  therein  described,  situate  In 
said  county;  that  said  defendant,  William 
A  Cochran,  should,  on  or  before  the  Ist  day 
of  May  then  next  ensning,  pay  Into  said 
court  the  moneys  secured  to  be  paid  in  said 
mortgage,  together  with  accrued  interest 
thereon,  and  costs  of  said  action,  or.  In  de- 
fault of  sncb  payment,  within  said  limited 
time,  said  mortgaged  premises  should  be 
sold  by  a  trustee  appointed  by  said  court  to 
make  such  sale,  and  to  make  return  thereof 
to  said  court,  and  that,  upon  confirmation  of 
said  sale  by  said  court,  and  the  compliance 
with  the  conditions  of  said  sale  by  the  pur- 
chaser, the  said  tnutee  should  ocecate  and 
dellw  to  the  purchasw  at  said  sale  a  good 
and  sufficient  deed,  conveying  to  said  pur- 
chaser In  fee  simple  the  said  mortgaged 
premises,  with  the  improvements  and  ap- 
purtenances thereto  belonging,  free,  clear, 
and  discliarr«d  of  aad  from  all  liens  and 


Incumbrances  created  or  snffered  bj  the  saH 
defendant  William  A.  Cochran,  excepting:  i 
certain  mortgage  held  by  Thomas  F.  Bay- 
ard, trustee,  and  free,  dear,  and  dis<^rged 
of  and  from  all  claim  of  the  i^ld  wuilam  A 
Oochran,  or  any  person  or  pi;i-suii:<  clalminc 
under  him,  thereon  or  thereto,  by  way  of 
equity  of  redemption  or  otherwise,  except  ss 
afoi-esaid,  and  the  said  William  A.  Cochm 
and  all  pa*sons  claiming  under  him  sboui>; 
be  thenceforth  absolutely  debarred  and  fore- 
closed of  and  from  any  such  claim  or  'J^^ 
mand,  except  as  aforesaid.  That  thereaf'.cr. 
spid  William  A.  Cochran  having  failed  t> 
pay  unto  said  court  the  said  moneys  in  O'tx 
pliance  with  said  decree,  said  premises  iti 
said  decree  mentioned  were.  In  pursuance 
said  decree,  on  the  5th  day  of  Jane  in  S3t<i 
year,  duly  sold  by  said  ti-ustce  at  pn'<lt' 
auction  to  said  Catherine  H.  Pascault  Tba! 
thereafter,  on  the  21st  day  of  June,  A  D 

1888,  said  sale  was  by  said  coart  approTe<l 
and  confirmed,  and  it  was  ordered  and  de- 
creed by  the  conrt  that  the  trustee  do  ex- 
ecute and  d^ver  to  the  said  Catherine  H 
Pascault,  said  purchaser,  a  deed  conveying 
her  In  fee  simple  the  said  premises;  with  the 
improvements  and  appurtenances  tberennr 
Iwlonglng,  free,  clear,  and  discharged  of 
from  all  liens  and  Incumbrances  created  or 
suffered  by  the  said  defendant  Wllliant  A 
Cochran,  excepting  the  said  mortgage  beM 
by  the  said  Thomas  P.  Bayard,  tmstee,  bdJ 
free,  clear,  and  discharged  of  and  from  ail 
claim  of  the  said  WUlIam  A.  Cochran,  or  aaj 
person  or  persons  claiming  under  hbn,  there- 
on or  thereto,  by  way  of  equity  of  redemp^ 
tlon  or  otherwise.   That  thereafter  on  tSh- 

  day  of  June,  A.  D.  1888,  said  com 

awarded  its  writ  of  possession  to  said  Catk 
eilne  H.  Pascault  for  putting  her  In  posses- 
sion of  said  premises,  the  tenant  ttaprp»f 
being  he,  the  said  Robert  R.  Cochran,  ki:' 
garnishee,  dalming  to  hold  the  same  a< 
tenant  under  the  said  defendant  William  A 
Cochran  by  lease  or  contract  posterior  to  tbf 
time  whefeon  said  premtsM  were  sold  ai 

aforesaid.  Xltat  thereafter,  on  the   

day  of  ,  A.  D.  1888,  said  trustee  «- 

ecuted  and  delivered  to  the  said  Oatherin* 
H.  Pascault,  said  purchaser,  a  deed  c*^»nv.v 
lug  to  her  in  fee  simple  the  said  premift>-> 
In  accordance  with  said  decrees  of  &ik 
court,  to  which  deed  said  Robert  R.  Cochran 
said  garnishee,  asks  Imto  to  refer,  and  f 
make  a  part  of  this,  his  answer.  That  sin^^ 
said  sale  said  Catherine  H.  Pascanlt  ha:h 
continued  the  owner  and  possessor  of  i^M 
premises  until  the  22d  day  of  January,  A.  D 

1889.  That  from  the  25th  day  of  Man  t 
1887,  to  the  26th  day  of  March,  1888,  he,  th- 
sald  Robert  R.  Cochran,  was  and  continne-i 
the  tenant  of  said  premises,  and  so  hatl' 
continued  tenant  of  said  premises  to  th-i 
present  time,  as  tenant  from  year  to  year. 
That  on  the  SOth  day  of  March,  accordtne 
to  the  return  of  the  sheriff,  a  writ  of  atta>  ii- 
ment  fieri  tftelas  was  served  npoD  faim,  is- 
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suing  out  of  the  said  rapolw  court  upon  a 
JudBinent  recorered  In  said  conrt  by  Nathan- 
iel WUiiams  against  said  WllUam  A.  Coch- 
ran et  81.,  being  writ  No.  75,  Att  Fl.  Fa.,  to 
May  term,  1888,  npon  wblch  Judgment  tbere 

Is  an  nnpald  balance  of  dollars;  which 

said  writ  was  intended  to,  and  did  in  fact, 
stop  In  his  hands  the  rent,  if  any,  due  the 
said  WUllam  A.  Cochran  as  his  landlord  and 
lessor.  That  he,  the  said  Robert  R.  Coch- 
ran, had,  before  the  service  of  said  writ  as 
aforesaid,  to  wit,  about  the  3d  day  of  Octo- 
ber. A.  D.  1887,  planted  a  wheat  field  upon 
said  iffemlses  and  farm,  one-half  of  the  crop 
from  which  thowafter  maturing  and  bar- 
vested,  amounting  to  about  four  hundred 
bushels,  being  the  landlord's  rent  and  share 
thereof,  he,  the  said  Robert  tL  Cochran,  hath 
sold  for  four  hundred  dollars,  which  pro- 
ceeds of  which  wheat  he  now  holds  sub- 
ject to  aald  attachment.  That  he  also,  on  or 
about  the  27th  day  of  April,  A.  D.  188S, 
planted  about  forty  acres  of  said  farm  to 
cvm,  the  crop  from  which,  when  harvested, 
amounted  to  about  one  thousand  bushels, 
which  corn  la  now  in  the  crib  npon  said 
farm,  and  one-half  thowf  belongs  to  Us 
landlord  as  rent.  That  said  Catherine  H. 
PajKanlt,  by  Tfrtne  of  said  decree  of  said 
circuit  court,  and  the  sale,  proceedings,  and 
deed  of  said  trustee  thereunder  to  h«  made 
as  aforesaid,  clabns  to  be  entitled  to  said 
shares  of  said  wheat  and  com  crops  so  hdd 
by  him,  the  said  Robert  R.  Cochran,  as  sub- 
ject to  said  writ  of  attachment,  or  to  her 
proper  and  proportionate  part  thereof,  as 
the  ownw  and  landlord  of  said  farm  and 
premises.  That  the  said  Robert  R.  Cochran, 
said  garnishee.  Is  unable  to  determine  the 
person  legally  entitled  to  said  rent,  or  the 
proportions  thereof  if  the  same  should  be 
apportioned;  and  prays  said  conrt  to  detw- 
mine  whether  said  Nathaniel  WUliama,  said 
plaintiff  In  said  attachment,  or  said  Cath- 
arine H.  Pascautt  Is  entitled  to  the  said  rent, 
and  to  what  proportions  thereof.  It  the  sune 
shonld  legally  be  apportioned.  And  he^  the 
said  Robert  R.  Cochran,  holds  said  rent  mb- 
Ject  to  the  order  of  said  snperlor  court" 

Davis  St  Biggs,  for  plaintiffs.  H.  H.  Ward, 
for  mortgagee  and  purchaser, 

HOUSTON.  J.  In  the  cases  of  fl.  fa.  attacb- 
meat  of  Nathaniel  Williams  t.  WUliam  A. 
Cochran  et  ai.  (No.  7S,  to  May  term,  18t9), 
and  of  the  Walton  &  Whann  Company  t. 
WUllam  A.  Cochran  (No.  09,  to  the  «ame  term 
of  this  court),  and  which  were  heard  before 
ua  at  the  last,  and  were  h^d  under  adrlse- 
ment  by  ua  until  this,  term,  fnll  arguments 
In  writing  having  In  the  meantime  betti  sub- 
mitted to  us  by  the  counsel  In  them,  and 
which  attachments  were  laid  In  the  hands 
of  Robert  B.  Cochran,  as  garnishee  and  ten- 
ant of  WUllam  A.  Cochran,  to  attach  what- 
evw  share  of  the  rents.  If  any,  the  latter 
might  be  entitled  to  In  the  premises  In  qoesr 


tl<ni  under  an  the  fftcts  disclosed  In  the  rec- 
ord of  the  cases  before  us,  and  in  wblch 
the  garnishes,  in  bis  answer  to  the  respec- 
tive attachments,  submits  the  question  to 
the  court  whether  the  plaintiffs  In  them,  the 
said  Nathaniel  WiUlams  and  the  Walton  & 
Whann  Company,  or  the  said  Catherine  H. 
Pascault,  the  purchaser  ot  the  premises  un- 
der the  proceedings  and  decrees  for  the  sale 
of  them  In  foreclosure  of  the  mortgage  in 
the  circuit  conrt  of  the  United  Stotes  for  the 
Delaware  district,  referred  to  In  the  record, 
and  to  what  proportton  of  said  rent,  If  the 
same  shonld  l^aily  be  apportioned;  and  con- 
dndlng  his  answer  In  each  case  with  the 
statement  that  he  holds  said  rent  subject  to 
the  order  of  this  conrt  There  is  but  one  an- 
swer the  conrt  can  give  to  this  question,  and 
that  is  that  this  is  no  case  for  any  appor- 
tlonmrait  of  the  rent  in  question,  under  the 
provisions  of  our  statute,  because  the  sale 
*4}t  the  premises  was  neither  by  the  sheriff 
or  by  virtue  of  execution  directed  to  bim,  but 
it  was  made  under  a  decree  of  foreclosnre 
In  the  circuit  court  of  the  United  States  for 
this  district  of  a  mortgage  np6n  the  prem- 
ises, and  by  a  trustee  of  that  court,  appoint- 
ed for  that  purpose,  and  they  were  purchased 
at  a  sale  by  the  mortgagee  for  a  sum  of 
numey  less  than  the  amount  of  principal  and 
Interest  due  upon  It  We  therefore  order 
the  r&ita  referred  to  In  the  answers  of  Rob- 
ert R.  Cochran,  the  garnishee,  as  In  hands, 
be  paid  to  the  said  Catherine  H.  Pascault, 
the  purchasw  of  the  premises  under  the 
mortgage.  We  consider  the  ruling  in  this 
case  to  be  well  sustained  by  the  cases  cited 
In  ttie  argument  of  the  counsel  tor  her;  for 
what  was  said  hy  the  court  In  the  case  cited 
by  hhn  of  Wilson  r.  Delaplaine,  8  Har.  (Del.) 
480.  which  was  an  action  In  this  court  for 
numey  had  and  received,  being  for  a  part  of 
the  year's  rent  of  Intestate  land  sold  by  the 
orphans'  conrt  up  to  the  time  of  sale  claim- 
ed by  the  administrators  of  the  intestate,  is 
as  applicable  In  this  as  It  was  In  that  case, 
viz.  that  "the  rule  of  the  common  law  tliat 
rent  follows  the  reversion  is  admitted  on 
both  sides.  But  It  is  contended  for  the  ad- 
mlnlBtrators  that  this  rule  ought  to  be  or  Is 
modified  by  our  acts  of  assembly  apportion- 
ing rent  In  certain  cases.  We  are  of  the 
opinion  that  those  acts  do  not  apply  to  the 
present  case,  and  the  principle  of  the  com- 
mon law  applies.  The  rent  follows  the  re- 
version. The  reversion  Is  vested  in  the  pur- 
chaser by  virtue  of  the  sale  and  assignment 
under  the  orphans'  court  at  the  time  when 
the  rent  foils  due,  for  rent  is  Indivisible. 
None  of  It  Is  due  until  the  expimtion  of 
the  time  during  which  It  Is  accining.  The 
legislature  have  changed  this  in  the  particu- 
lar case  of  a  sale  by  the  sheriff  by  virtue  of 
execution  process  on  Judgment  or  decree, 
and  they  have  apportioned  the  rent  in  that 
ease  between  the  debtor  and  the  purchaser; 
but  the  provision  extends  no  further.  And 
In  case  of  a  sale  of  intestate  land,  under  an 
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order  ct  the  fffphau*  ooort,  wblch  Is  but  a 
modtt  of  dlTlding  tbe  land  unonc  the  li^s 
ot  tbe  Intestate,  tbe  mrohaser  takes  all 
tbe  estate  of  the  Intestate  wltb  Its  Incidents, 
the  a<»!niltts  rent  being  one  of  them."  Id. 
500.  And  the  reuon  for  this  ruling  Is  only 
the  stronffer  when  the  land  Is  mortsaged, 
«nd  the  sale  of  It  Is  ondw  a  decree  of  foiedo- 
sure  of  ttw  mortgage  In  an  equity  proceed- 
in;  In  the  drcnlt  court  of  the  United  States 
for  the  district  b7  a  trustee  antolnted  to  sell 
It,  as  In  this  case,  wbwe  the  lien  of  the 
mortgage  was  as  binding,  both  In  law  and 
-equity,  on  the  accmlng  rents  and  profits  of , 
the  iwonlses.  as  It  was  nptm  the  land  Its^; 
for  hj  the  common  law  the  nonparment  of 
the  mortgage  money  at  the  time  fixed  upon 
by  the'  parties  was  In  the  nature  of  a  for- 
feiture of  tbe  estate  by  the  mortgagor,  and 
antiiorlKed  tbe  mortgagee  to  enter  Immedl- 
Ately.  and  to  take  the  emblements.  BxA  In 
equl^  he  held  them,  as  he  did  the  land,  only 
as  a  security  for  the  payment  of  the  mort- 
gage debt;  and  upon  redemptl<m  he  was 
bound  to  account  for  such  embtementSL 
Haying  the 'legal  right,  however,  and  the 
land  and  Ite  producte  being  a  security  to  the 
mortgagee  for  his  debt,  a  court  of  equity 
will  not  deprive  him  of  bis  l^at  right  to  tbe 
■emblemente  until  the  mortgage  numeyand  tor 
terest  is  fully  paid.  AldridiT.Beynoldi,lBarb. 
Oh.  618;  Jones.  Mortg.  |  IBM;  Bbepatd  v.  PhU- 
1jrlck.2Denlo.174;  HoatoT.Bbowaltw;10CHito 
8t  VZi.  And  to  these  cltatlcma  we  may  add  the 
■authority  of  4  Ken^  Oomm.  100,  1^  and  of 
2  StiH7,  Bq.  Jur.  1 1016.  Tlie  condusten  of 
the  court,  tbwefore,  Is  tbat  the  rmte  referred 
to  In  the  hands  of  the  garnishee,  the  said 
Robert  B.  Cochran,  should  be  paid  to  the 
sold  Catherine  H.  Fascault,  the  purchaser  of 
tbe  premises  at  the  sale  thereof  ca  the  tine- 
■closiue  of  the  mortgage  of  tbe  same  herein- 
before stated. 


STATB  T.  HARRIOAN. 

■(Court  of  Oyer  aod  Terminer  of  Delaware.  Dec. 
9,  1881.) 

f  RosBOimoir  toa  ICvbdbr—- JmnvioiTioH— Hfs- 
OOBOOOT  or  JUBT— DsnrBiKo  LiqooR— 
AvSBNCB  OF  BAiiarrs. 

1.  The  UM  of  Intoxicating  Uqnors  by  mem- 
ben  of  the  jury  during  a  trial  for  capital  felony  is 
not.  unless  so  ezceaaWe  as  to  disqualify  them  for 
the  intellifrent  Derformance  of  their  duty,  ground 
-for  a  new  triaL 

(V  uere  two  bailiffs  had  charge  of  the  Jozy 
in  a  trial  for  a  capital  felony,  the  fact  that,  while 
one  was  watching,  the  other  went  to  his  home,  a 
short  distance  away,  to  ileep,  doe*  not  vitiate 
tlM  verdict 

S.  On  a  trial  for  murder,  it  appeared  that  the 
Jury  had  the  range  of  the  ajpper  part  of  tiie  build- 
ing is  which  they  were,  ana  tliat  all  persons  were 
excluded  therefrom,  when  the  coort  was  not  in 
4M88)on.  except  ttw  crier  and  watchman,  sworn  as 
general  baililfs,  and  two  boys  who  assisted  the 
crier  in  cleaning  up.  and  the  evidence  deariy 
idiowed  tiist  no  impropei  commnidcatlons  la  ref- 


erence to  the  case  were  made  to  soy  mtmtbmt  of 

the  jury.  BHd,  that  tltece  were  no  gTMUds  for 
a  new  mat 

4.  Under  (he  defense  of  inaantty,  erideses 
of  defendant's  mental  condition  several  bmsAb 
i)efore  the  homicide  Is  admisrible. 

5.  Insanity  produced  by  continned  dISiipstio« 
Is  a  good  defense. 

6.  The  defeodant  mast  prove  die  deftaae  af 
IniBDity. 

7.  On  a  trial  for  murder  It  upesred  that  tbe 
deceased  had  been  in  the  habit  of  neqvenfbr  visit- 
ing defaidanfs  bouse;  that  defendant,  braeviag 
him  guilty  of  adnltaona  inter conrae  vrlth  Us 
wife,  nad  forbidden  him  to  come  any  mMe:  and 
tbat  deceased  had  applied  odious  mitbets  to  the 
defendant,  and,  npon  bdng  ordered  mmr  fnn 
his  boose,  had  offersd  to  fight  him.  Hdd,  tkat 
these  facts  did  not  Justify  toe  kUUi«. 

Jeremiah  Harrlgan  was  convicted  of  mur- 
der, and  makes  a  moticn  for  new  triaL  De- 
nted. 

WAUD8,  J.  (charging  Jory).  Tbe  prtsoner, 
Jeremiah  Harzlgan,  is  Indicted  for  tbe  crime 
of  murder  of  the  first  degree.  Tbe  law  tt 
this  state  has  established  two  degrees  of  bv- 
dar,  with  a  different  poialtyattacjhad  to  eacL 
It  baa  ateo  pnnidoa  that  a  persoB  Indleled 
for  murder  may  be  found  gulity  cS  ritber  de- 
gree, or  of  manslaughter;  and  this  asakes  It 
necessary  that  we  should  explain  to  you.  as 
briefly  and  as  deariy  as  we  can,  these  sev- 
mal  crimes.  At  tbe  common  law,  murder 
waa>  and  atiU  la,  defined  to  be  whoa  a  peraoe 
of  sound  memory  and  discretloo  unlawfully 
kills  a  human  being,  with  malioe  afore- 
thought,  either  «q»res8  or  Implied.  And  the 
law  of  this  state  stUl  recogntaea  this  defini- 
tion as  the  correct  legal  descrlptton  of  the 
crime,  but  makes  the  distinction  between  ex- 
press malice  and  Implied  the  dlvldlns  line  be- 
tween murder  of  the  first  degree  and  muds 
of  the  second  degree;  so  that  now  the  prc- 
exlstoice  of  express  malioe  la  neosasary  to 
constitute  murder  of  the  first  degree,  and. 
wbok  the  crime  hM  been  committed  with  1b- 
pUed  malice  <mly,  it  la  murdK  of  0>»  aeeond 
degree.  Malice  Is  the  test  of  mmder,  and. 
In  a  l^al  senssb  la  the  dictate  at  a  wMed. 
depraved*  and  malignant  heart,  and  of  a  dis- 
position to  do  an  evil  act,  and  may  be  dtte 
express  m  Implied  to  law.  Bxiaees  maUce  is 
whore  one,  with  a  sedate  deliberate  mtaid. 
and  formed  design,  kills  another,  and  nsay  be 
proved,  not  only  by  words,  threats,  fonnet 
grudges,  and  111  will,  but  slso  by  the  selec- 
tion of  a  deadly  weapon,  lying  to  wait,  sad 
concerted  schemes  or  idans  to  do  Um  sane 
great  bodily  harm.  ImpllM  w  CMmtrncdw 
malice  Is  an  toference  or  oondnsimi  at  law 
upon  the  facte  proved,  as  wben  a  person  un- 
lawfuUy  and  suddenly  UUn  anotbex;  witbom 
premedltetioa  or  design,  and  without  any,  or 
without  a  considerable,  provocation,  ancb  aa 
would  reduce  the  crime  to  manslaugh^.  In 
such  a  case  the  law  tmpUea  mnllo&  Wbeo- 
ever,  therefore,  a  mudor  baa  been  oommittH 
with  tbe  delil>«ate  and  premeditated  purpose 
of  killing,  it  Is  evidence  of  expmas  malice, 
and  Is  murder  of  the  fitet  degree;  but  wheo 


Digitized  by  Google 


r>ct.) 


BTATE  V.  HARBIOAN. 


105S 


the  unlawfal  killing  bas  been  done  suddenly, 
without  premeditation  or  design,  but  without 
Bufflctent  proTocfttlon  to  reduce  it  to  man- 
ftlangbter,  then  It  is  murder  with  implied 
malice,  and  Is  of  the'  second  degree.  Man- 
slaughter Is  the  lowest  gi-ade  of  felonious 
bomlcide,  and  differs  from  murder  In  this: 
that  voluntary  manslaughter  arises  from  the 
sudden  heat  of  the  passions,-and  Is  the  unlaw- 
ful killing  of  another  without  malice,  either 
express  or  Implied.  It  may  be  either  volun- 
tary, upon  a  sudden  heat,  or  Invohintary,  but 
In  the  commission  of  some  unlawful  act 
Oenerally,  It  Is  the  result  of  an  actual  com- 
bat; but  the  law,  In  recognition  of  human 
weakness  and  infirmity  of  temper,  makes 
some  allowance  for  a  sudden  gust  of  passion 
or  transi>ort  of  rage  caused  by  an  actual  as- 
sault, or  a  blow,  or  other  great  personal  in- 
dignity. The  act  of  killing,  under  such  clr- 
cnmstances.  Is  considered  to  have  been  done 
on  adequate  or  sufficient  provocation,  and 
will  be  manslaughter  only.  But  in  every 
case  of  homicide,  where  provocation  Is  plead- 
ed in  excuse  or  palliation,  If  there  was  a  suffi- 
cient cooling  time  for  passion  to  subside,  rea- 
son to  interpose,  and  the  Judgment  to  resume 
its  sway,  and  the  person  provoked  afterwards 
kills  the  other,  this  is  deliberate  revenge,  and 
not  beat  of  blood,  and  accordingly  amounts 
to  murder.  And  though  there  was  not  suffi- 
cient time  for  the  passion  to  subside,  yet  If 
the  case  be  attended  with  such  circumstances 
as  Indicate  malice  in  the  accused,  he  will  be 
^llty  of  murder.  Bo  that  If  he  provide  him- 
self with  a  deadly  weapcm  beforehand.  In  an- 
ticipation of  the  fight,  and  not  for  the  defense 
of  his  person,  or  If  be  took  an  undue  advan- 
tage of  the  deceased,  or  If,  though  he  were 
In  the  heat  of  passion,  he  should  designedly 
select,  out  of  several  weapons  equally  iat 
hand,  that  which  alone  is  deadly.  It  la  mur- 
der. Only  sudden  and  great  provocation  will 
excuse  the  use  of  a  deadly  weapon.  Insnlt- 
Ing  language,  opproblons  epithets,  or  gestures 
expressive  of  contempt,  without  an  assault, 
actual  or  threatened,  on  the  person,  will  not 
be  sufficient,  if  a  deadly  weajwn  be  used,  to 
reduce  the  off^ise  below  murder.  There 
must  be  something  more  than  words  or  ges- 
tures to  constitute  a  sufficient  or  adequate 
provocation  in  such  a  case.  There  Is  a  spe- 
cial provocation  recognized  as  adequate  by 
the  law,  and  that  Is  where  a  husband  finds 
a  man  In  the  act  of  adultly  with  his  wife, 
and  kills  him.  The  killing,  under  such  a 
provocation,  was  only  manslaughter  at  com- 
mon law;  and  the  statute  of  this  state  makes 
it  a  misdemeanor  merely,  and  puniaiiable 
with  Blight  praaltles.  But  even  under  this 
extreme  provocation,  the  offended  party  must 
act  at  onc^  and  In  the  first  transport  of  pas- 
sion. It  la  not  necessary,  however,  that  he 
should  witness  the  act  of  adultery.  If  he 
saw  the  deceased  in  bed  with  his  wife,  or 
leaving  it,  or  foimd  them  together  in  such  a 
positioii  as  to  Indicate  with  reasomtble  ca> 
tHlnty*  to  &  mtlonal  mind,  they  had  Joat  thai 


committed  the  adulterous  act,  or  were  then 
about  to  commit  it,  the  effect  will  be  the 
same;  and  it,  nndea:  such  drcumstancea,  the 
mortal  blow  was  given,  the  killing  will  be 
manslaughter  merely.  But  no  other  knowl- 
edge on  the  part  of  the  husband,  however 
positive,  of  their  adulterous  intercourse,  will 
suffice  to  mitigate  and  reduce  the  killing  from 
murder  to  manslaughter.  If,  Instead  of  kill- 
ing the  adulterer  in  the  act,  or  at  the  time 
of  the  adulterous  meeting,  he  kills  him  some 
considerable  time  afterwards,  or  on  the 
ground  of  suspicion  or  belief,  this  will  not 
avail  as  any  excnse. 

It  will  be  your  duty,  gentlemen,  to  ap[dy 
the  rules  and  principles  of  law,  as  we  have 
just  stated  them,  to  the  facts  of  the  case  now 
on  trial,  in  (Hrder  to  form  a  just  and  true  ver- 
dict. As  a  starting  point.  It  must  be  remem- 
bered that  whenever  a  homicide  has  been  com- 
mitted dellberateiy,  or  without  provocation, 
the  law  presumes  that  It  was  done  In  malice; 
and  it  Is  Incumbent  on  the  prisoner  to  show 
from  evidence,  or  by  Inference  from  all  the 
circumstances  of  the  case,  that  the  offense  Is 
of  a  mitigated  character,  and  does  not  amonnt 
to  murder.  It  Is  not  denied  that  on  the  night 
of  the  lOtb  of  last  September,  near  the  vil- 
lage of  Uockessln,  In  Newcastle  county,  Jere^ 
mlah  Harrigan  took  tlie  life  of  Denis  Shea  by 
shooting  him  with  a  *il8toL  And  It  is  also 
proved  that  the  prisoner  was  an  unlicensed 
vender  of  intoxicating  liquors,  and  that  Shea 
and  his  companions  had  gone  to  the  prisoner's 
house,  on  the  night  of  the  homicide,  with  the 
ostensible  purpose  of  buying  a  quart  of 
whisky.  The  defense  Is  threefold,  to  wit: 
First,  that  the  accused  was  exasperated  be- 
yond endurance  by  the  continued  visits  of  the 
deceased  to  his  house  after  he  had  forbidden 
htm  to  come  there;  second,  that  the  belief  or 
suspicion  that  the  defendant  was  guilty  of 
adulterous  Intwccurse  with  the  wife  of  the 
deceased  was  a  provocation  for  the  act  of 
shooting;  and,  third,  that  the  accused,  in  con- 
sequence of  long-continued  and  excessive  use 
of  intoxicating  liquor,  was  eitlm  la  such  a 
condition  of  mental  unsoundness,  or  bordering 
upon  such  a  condition,  immediately  before  and 
at  the  time  of  the  fehooting,  as  rendered  him  Ir- 
responsible for  the  aet  It  seems  to  be  clear 
enongh  that  several  months  before  the  homi- 
cide there  had  been  a  quarrel  between  the 
prisoner  and  Shea  In  the  house  of  the  former, 
and  where  Sbea  was  boarding  at  the  time: 
growing  out  of  words  spoken  by  the  latter  t<> 
the  prisoner's  wife,  and  In  his  hau*Ing.  The 
odious  comparison  made  by  Shea  on  that  oc- 
casion between  the  accused  and  the  "worth- 
less character  In  Ireland"  Justified  the  pris- 
oner la  ordering  him  to  leave  the  house,  and' 
never  to  come  there  ag^in.  Shea  left  at  once, 
obtaining  permission,  however,  from  the  pris- 
oner to  return  for  b<s  clothes,  consent  being* 
given  that  be  could  make  one  trip  for  tbl; 
piurpose.  From  the  testimony  of  the  little 
girls,  Mary  and  Ellen  Harrigan,  it  appears 
that  Shea  did  go  back  more  than  once,  bo* 
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how  often  Is  ancertaln,  and  that  he  would  be 
frequratly  seen  Is  the  vldnlty  of  the  iwlacm- 
er's  house,  and  Inqalring  whether  he  waa  at 
bome;  also  that  on  two  occasions  he  called  at 
the  house  in  the  evening,  when  the  accused 
and  his  wife  were  both  absent  On  the  algbt 
of  the  homicide,  Shea  entered  the  house  In 
the  manner  detaUed  to  you  by  the  witnesses 
Gon.C^eedon,  Kelly,  and  Lucy.  ThesemMiwere 
present,  and  In  conversation  with  the  prlsoD», 
who,  on  the  mention  of  Shea's  name,  threaten- 
ed, "if  Shea  came  in.  he  would  kuoek  more 
of  the  hair  off  him."  Just  at  tlmt  moment 
Shea  entered,  and,  walking  across  the  room, 
said,  "That's  my  name."  Immediately  the 
prisoner  rose  from  his  chair,  and  told  htm  to 
"clear  out"  The  company  suddenly  hn^e  up, 
Creedon  and  Lucy  going  out  the  front  door, 
while  Kelly  and  Shea  left  by  the  back  door. 
The  prisoner  at  the  same  time  went  upstairs, 
into  another  part  of  the  bouse,  having  first 
obtained  from  his  daughter  Mary  the  key  of 
a  trunk  or  bureau.  At  the  next  scene  in  this 
drama  these  five  men  (the  prisoner,  Shea, 
Creedon,  Lney.  and  Kelly)  are  on  the  turn- 
pike which  runs  past  the  prisoner's  premises, 
between  the  bam  and  the  boose.  Very  few 
minutes  could  have,  elapsed,  as  Shea,  after 
leaving  the  bouse,  walking  through  the  gar- 
den and  around  the  bam,  had  just  come  into 
the  road  when  the  prisoner  was  heard  calling 
out  something  not  understood  by  any  of  the 
witnesses  who  saw  him  coming  down  from 
the  honse.  Shea,  In  spite  of  the  remonstrance 
and  Interposition  of  one  of  the  party,  went 
forward  to  meet  the  prisoner,  when  the  lat- 
ter was  distinctly  heard  to  say,  "Denis,  do 
you  want  to  get  killed?"  who  replied.  "No, 
but  I'll  fight  yon."  Hie  prisoner  then  said, 
"Tou  had  better  keep  away."  to  which  Shea 
responded.  "Go  home,  Jerry;  go  home,  Jerry," 
■«tnd  at  the  same  time,  rating  his  foot  kicked 
at  him.  But  the  witness  Lucy,  who  was  the 
nearest  to  the  men,  conld  not  say  whether 
Shea  hit  fhe  prlsonpr  or  not  In  a  second  or 
two  the  pistol  shot  was  fired,  and  Shea  f^ 
The  prisoner,  pasbing  the  body  of  the  de- 
ceased, came  towards  the  witness,  and  said  to 
Lucy,  "The  man  is  dead  now."  Being  tcdd 
that  he  had  no  right  to  shoot  him.  he  said, 
"You  ought  to  have  kept  him  away,"  again 
saying,  "The  man  is  dead  now."  The  three 
men  who  had  accompanied  Shea  to  the  pris- 
oner's house,  and  saw  wliat  has  Just  t>een  de- 
scribed, alarmed  by  the  fall  of  their  com- 
panion, and  not  knowing  what  the  prisoner 
might  do  next,  took  to  flight  and  went  to  their 
homes.  Barly  on  the  ftdlowing  Sunday  morn- 
ing, when  tile  magistrate  and  constable  went 
to  the  prisoner's  house,  they  foimd  him  in  an 
uijper  chamber,  partly  clothed,  and  lying  on 
a  bed.  On  being  asked  if  he  knew  anything 
of  the  shooting  on  the  previous  night  he  de- 
nied it  saying  that  he  had  come  home  drunk 
on  Friday  night  and  had  not  been  out  of  the 
bouse  since,  not  feeling  very  weU.  He  also  de- 
nied the  possession  of  a  pistol.audfurtber  said 
Uiat  Shea  had  not  been  in  his  hovuM  tat  sight 


months.  Later  In  the  day.  after  the  mag- 
latrate  had  decided  to  oommit  him.  be  ac- 
knowledged the  comminAtHi  of  the  act  and 
said.  "It  bad  to  he  done,  and  I'D  have  to  stand 
the  brunt  of  it"  A.Hd  afterwards,  on  the 
same  day,  whDe  ou  the  way  to  Newcastle,  hi 
conversation  with  the  constable  who  had  him 
In  charge,  and  notwithstanding  he  bad  been 
cautioned  not  to  talk,  he  said  "he  had  to  do 
this  thing";  "that  a  man  should  be  boss  hi 
bis  own  house";  "I  had  to  do  it  If  I  bad'm 
done  it  this  time,  I  would  have  had  to  do  it 
some  other  time."  To  the  qnestl<m  why  be  did 
It  he  replied  that  he  had  heard  this  man  talk 
aboot  him  to  bis  wife,  and  compare  him  to 
a  worthless,  good-for^othlng  character  hi  Ire- 
land; that  he  had  then  ordered  blm  out  of 
the  house.  When  first  seen  on  Sunday  mom- 
in;;.  at  7:80  o'clock,  by  Squire  Jackacui,  Con- 
stable Williamson,  and  the  witness  Kinslej. 
the  condition  and  manner  of  the  pnaoao-  werp 
about  as  usnaL  He  did  not  appear  to  be 
drunk  or  excited,  though  Williamson  tbongfat 
he  bore  the  traces  of  hard  drinking.  The 
three  companions  of  Stiea  testified  that  the 
prisoner  was  not  drunk  on  Saturday  idelit 
but  Fox  told  you  that  he  had  been  drlnkin; 
repeatedly  ail  through  that  day.  and  there  l« 
testimony  that  he  waa  Intoxicated  on  Friday 
night,  and  was  assisted  a  poUceman  ta 
Wilmington  to  an  hoteL 

We  have  called  yonr  attention  to  the  act^ 
conduct,  and  conversation  of  the  prisoner 
Immediately  before,  at  the  time  of.  and  after 
the  commission  of  the  homicide^  so  that  yon 
may  be  able  to  judge  of  hia  motlTes.  and  of 
his  responsibility  at  th^t  time.  It  is  tme. 
Dr.  Itittchell  said  that  he  was  called  on  the 
8th  of  July  to  attend  the  prisoner,  who  wa« 
then  suffering  from  the  combined  effects  of 
the  heat  of  the  weather  and  whisky,  and  win 
approaching  the  condition  of  mania  a  potn; 
but  although  the  doctor  saw  him  onoe  or 
twice  subsequently,  and  as  late  as  the  21hi! 
of  the  same  month,  he  had  never  seen  him 
in  a  pronounced  attack  of  mania  a  pota 
This  was  at  least  a  month  before  the  hmni- 
cide,  btit  it  is  part  of  the  history  of  the  caw. 
and  may  be  taken  Into  account  when  cod- 
stderlng  the  mental  condition  of  the  pritwo- 
er.  It  has  been  so  repeatedly  decided  br 
the  courts  in  this  state,  and  everywhere  else, 
that  dmnkenness  is  no  excuse  for  crime,  that 
it  Is  only  necessary  to  remind  you  tiiat  if 
the  contrary  rule  were  once  established  or 
permitted,  society  would  be  at  the  mercy  of 
any  one  who  chose  to  ^cite  htmsdf  by  drink 
for  the  purpose  of  committing  crime,  and 
sheltering  himself  from  Its  consequences  br 
pleading  Intoxication.  The  frenzy  of  dmnk- 
enness will  not  excuse  a  criminal  act  bat 
actual  Insanity  produced  by  continued  dis- 
sipation will  be  a  good  defense.  The  In- 
sanity which  Is  the  result  of  long  and  ex- 
cessive indulgence  In  the  use  of  liquor  mm^t 
in  Its  effects,  be  similar  to  insanity  prodm^ 
ed  by  any  other  cause,  to  be  a  good  l^al  de- 
fense; tbat  Is,  It  must  amount  to  the  dqwira- 


Digitizedptiy  Google 


DeL) 


BTATE  C.  HAHBIGAN. 


1055 


tlon  of  reason  and  Judgment,  and  make  tbe 
prisoner  utterly  Incapable  of  forming  a  de- 
liberate and  premeditated  design,  of  enter- 
taining a  rational  thought  or  motive,  of  in- 
telligently performing  any  act,  or  of  distin- 
guishing between  right  and  wrong.  Proof 
of  Insanity  in  any  of  these  respects  will  re- 
lieve tbe  prisoner  from  criminal  responsibili- 
ty. And  in  this,  as  in  every  other  case 
where  insanity  is  set  up  as  a  defense,  it 
must  be  proved  affirmatively,  to  the  satia- 
factlon  of  the  Jury,  and  not  be  left  to  con- 
jecture and  surmise.  In  this  connection  you 
will  bear  in  mind  the  testimony  of  Arthur 
Fox  and  of  Mary  Harrlgan  In  reference  to 
the  state  of  the  prisoner's  mind  throughout 
tbe  whole  of  Saturday,  on  the  night  of  which 
day  the  homicide  was  committed.  These  wit- 
nesses spoke  of  the  prisoner's  hallucluatlons 
during  ttiat  day,— how  he  declared  that  he 
Raw  or  heard  burglars,  and  inquired  where 
they  were,  and  how  he  heai*d  strange  noises, 
which  nobody  else  saw  or  beard.  These 
representations.  If  true,— and  you  are  the 
Judges  of  the  credibility  of  the  witnesses  and 
of  the  truth  of  their  statements,— certainly 
show  that  the  prisoner's  mind  and  undet^ 
standing  were  seriously  affected  and  Impair- 
ed. You  will  have  to  carefully  weigh  this 
evidence,  and  compare  It  with  the  testimony 
of  Shea's  companions  as  to  tbe  priBoaer's 
condition  late  on  the  same  night,  and  with 
tlie  evidence  of  Jackson,  Williamson,  and 
Kinsley  of  his  appearance  the  next  morning; 
remembering  that  the  legal  presumption  of 
the  sanity  of  the  prisoner  continues  and 
must  stand  until  rebutted  by  proof  to  tbe 
contraix  satisfactory  to  the  Jury. 

The  crime  of  murder  cannot  be  committed 
by  one  who  is  not  of  sound  memory  and' 
discretion,  for  the  law  holds  no  person  re- 
sponsible for  his  acts  or  conduct  who  has 
been  deprived  of  his  reason  and  Judgment 
by  Insanity,  temporary  or  permanent.  A 
person  thus  afflicted  Is  to  be  treated  as  an 
object  of  compassion,  and  not  as  a  criminal 
subject  to  legal  punishment  You  will  re- 
view all  tbe  testimony  on  this  subject  as 
you  beard  it  from  the  witnesses  for  the 
state  and  from  those  for  the  prisoner;  but, 
gentlemen,  you  must  consider  this  defense 
separately  from  any  other,  for,  if  tbe  pris- 
oner was' insane  at  the  time  of  tbe  commis- 
sion of  the  homicide,  that  will  Im  sufficient 
to  acqnlt  him  of  crime,  without  considering 
any  other  matter  of  defense  which  has  been 
presented  to  yon  In  his  behalf.  If  tbe  exist- 
ence of  insanity  has  been  proved  to  your 
saclsfacUon,  the  prisoner  wUl  be  entitled  to 
an  acquittal  on  that  ground,  and,  we  may  say 
to  you,  on  that  ground  alone,  because  there 
is  no  evidence  of  any  other  Justification,  ex- 
cuse, or  palliation  for  tbe  killing  of  Shea 
ttiat  will  relieve  him  from  criminal  respon- 
sibility. The  visits  of  Shea  to  his  house  in 
defiance  of  the  prisoner's  command  to  ke^ 
awH/;  the  suspicion  or  belief  of  his  wife's 
InfideH^,  If  he  harbored  sndi  belief  or  bob- 


plclon,  of  which  there  is  no  proof;  the  odious 
comparison  so  often  si>oken  of,  and  which 
naturally  excited  tbe  prisoner's  anger  and 
indignation;  nor  tbe  offer  to  fight,— no  one 
or  all  of  these  causes,  taken  together,  will 
be  sufficient  to  Justify  or  excuse  the  use  of 
the  deadly  pistol.  The  going  of  Shea  to  the 
prisoner's  house  after  what  had  occurred  be- 
tween them  may  have  been  improper  and  im- 
prudent, but  each  visit  was  only  a  simple 
act  of  trespass,  and  does  not  Justify  tbe  de- 
stmctlon  of  a  human  life.  His  remark  about 
the  prisoner  may  have  been,  and  was.  Inju- 
dicious and  ungrateful;  but  no  language  or 
words,  however  offensive  and  taunting,  will 
Justify  an  assault  and  battery,  much  less  a 
pistol  shot  There  is  no  proof  of  adulterous 
intercourse  between  Shea  and  the  prisoner's 
wife,  nor  that  the  prisoner's  mind  was  af- 
fected by  a  floating  snspiclon  of  bis  wife's 
chastity.  On  the  contrary,  be  disavowed 
any  belief  of  bis  wife's  dishonor.  Aside, 
therefore,  from  the  quesUon  of  Insanity,  the 
prisoner  Is  without  defense,  on  the  testimony, 
If  you  believe  tbe  evidence  in  regard  to  his 
threats  and  admissions.  His  acknowledged 
111  will  towards  tbe  deceased;  hia  threat  in 
the  bearing  of  Quill,  last  August  that  he 
would  shoot  Shea,  or  have  bis  life;  and  his 
disclaimer,  after  the  shot  had  been  fired,  of 
all  regrets  for  what  he  had  done,— -are 
enough  to  account  for  the  motive  of  the  deed, 
and  for  the  deed  its^f.  This  Is  the  legal 
efifect  and  result  of  the  evidence,  If  you  be- 
lieve the  witnesses  for  the  state;  but  you 
are  the  sole  Judges  of  their  credibility,  and 
of  the  truth  of  each  and  every  part  of  the 
testimony  which  you  have  heard.  You  may 
accept  as  proved  such  portions  as.  In  your 
best  Judgment  you  believe  to  have  been  es- 
tablished, and  reject  the  rest  You  will  do 
this  with  a  proper  sense  of  your  obligation 
to  discharge  your  duty  and  render  &  verdict 
according  to  tbe  law  and  the  evidence.  In 
saying  that,  without  the  defense  of  insanity, 
the  evld«ice  furnishes  no  excuse  for  the  pris- 
oner, we  do  not  Intend  or  mean  to  suggest 
to  you  of  what  crime.  If  any,  you  should 
find  the  prisoner  guilty.  This  Is  your  office, 
and  not  ours. 

We  have  defined  the  several  crimes  of  mur- 
der of  the  first  degree,  of  murder  of  the  sec- 
ond degree,  and  of  manslaughter;  and,  in 
conclusion,  we  will  recapitulate  those  defini- 
tions as  they  have  been  heretofore  concisely 
stated  by  this  court:  First  Whenever  there 
Is  design  or  Intention  deliberately  proved  in 
the  mind  to  take  life,  and  death  ensues,  tt  Is 
murder  with  express  malice,  and  therefore 
murder  of  the  first  degree.  Second.  When 
thei'e  exists  no  design  or  intention  to  take 
life,  but  death  results  from  an  unlawful  act 
of  violence  on  the  part  of  tbe  slayer,  and  In 
the  absence  of  adequate  provocation.  It  Is 
murder  with  implied  malice,  and  therefore 
murder  of  the  second  degree.  Third.  Vol- 
untary manslaughter  is  the  unlawful  killing 
of  another  in  the  heat  of  blood,  upon  snffl- 
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dent  or  adequate  proTocatlon,  and  without 
malice. 

Fliiall7,  yov  will  not  convict  tbe  prisoner 
of  any  crime  unless  his  gullt'has  been  proved 
to  your  satiBfactioD,  beyond  a  reasonable 
doubt;  and  by  this  Is  meant  a  fair  and  lion- 
est  doubt,  which,  after  a  careful  and  serious 
examination  of  all  tbe  evidence,  will  prevent 
you  from  being  clearly  satlafled  of  tbe  pris- 
on^'i  guilt 

Verdict,  "Guilty." 

Motion  EOF  a  New  TrtaL 
(Dec.  34,  1881.) 

The  reasona  assigned  in  support  of  this 
motion  may  be  reduced.  In  substance,  to 
three:  (1)  The  unauthorized  separatlrn  of 
the  Jury  during  the  progress  of  the  trial; 
(2)  the  absence  of  one  of  the  Imlllfrs  havlDK 
the  jury  In  charge,  the  said  bailiff  having 
left  the  courthouse  where  the  Jury  was  kept, 
and  gone  home  to  sleep;  and  (3)  the  drink- 
ing of  intoxicating  liquor  by  the  Jury  with- 
out the  consent  of  court. 

Tbe  first  two  reasons  may  be  considered 
together,  and  we  will  say,  at  the  outset  that 
the  evidence  produced  to  sustain  th»ii  is  not, 
ia  our  opinion,  sufficient  to  show  that  there 
was  such  serloufa  misconduct  on  the  part  of 
eitlier  bailiffs  or  jury  as  to  warrant  tbe  set- 
ting aside  of  the  verdict.  Two  bailiffs  are 
appointed  to  keep  and  attend  a  Jury  In  the 
trial  of  a  capital  felony,  In  order  that  one 
may  relieve  the  other,  and  there  was  nothing 
grossly  improper  and  derelict  In  Bailiff  Dea- 
kyne,  after  watching  tbe  Jury  until  after  mid- 
night going  to  his  home,  a  short  distance 
away,  leaving  the  other  bailiff,  Frazer,  In 
charge,  and  returning  to  his  post  at  or  before 
Buiu'ise.  It  would  have  been  more  regular 
liad  both  ballifFs  remained  Id  the  same  build- 
ing, and  near  by  the  Jury,  but  the  short  ab- 
sence of  Deakyne,  under  the  circumstances, 
—the  other  bailiff  remaining  with  the  JU17, 
who  were  in  theii-  beds, — could  not  possibly 
have  worked  any  Injury  to  the  prlsonei-. 

Then,  as  to  the  separation  of  the  jury. 
Was  there  any  such  actual  separation  as 
ought  to  overturn  this  verdict  ?  The  purpose  of 
keepiug  a  jurylnconflnment  during  the  trial 
of  a  capital  felony  Is  to  shut  out  from  them 
all  extraneous  and  Improper  Influences,  and 
to  prevent  the  approach  of  all  unautliorlzed 
persons,  so  that  their  sentiments  aud  Judg- 
ments may  not  be  affected  by  any  communi- 
cations to  the  advantage  or  prejudice  of 
either  the  prisoner  or  the  state.  And  there- 
fore, although  there  may  be  an  actual  myy- 
aretion,  yet  If  the  proof  is  clear  that  there 
was  no  Improper  communication  with  the 
separated  Juror,  or  any  conversation  at  all, 
the  verdict  will  not  be  set  aside  for  such  Ir- 
regularity. In  the  case  before  as  there  Is  no 
evidence  of  any  actual  separation.  The  Jury 
had  the  range  of  the  upper  part  of  the  court- 
house, from  which  alt  persons  were  »clud- 
ed,  when  the  court  was  not  In  session,  except 


the  crier  and  watchman,  who  were  swon 
as  general  bailiffs,  and  two  boys  wbo  assir.- 
ed  the  crier  In  cleaning  up.    Tbore  ii  do 
ground  for  believing  that  any  others  hail 
access  to  the  Jury,  except  those  who  dellr- 
ered  tbelr  meals,  or  were  allowed  by  tbe 
court  to  speak  to  them  on  business  Id  iIk 
presence  of  one  of  tbe  bailiffs,  or  that  an? 
Improper  commuDlcatlons   were   made  to 
them.   The  playing  of  cards  by  some  of  the 
Jury  with  the  boy  Bnos,  for  a  few  minutes, 
on  tlie  first  evening  of  tbe  trial,  was  an  In- 
discretion not  amounting  to  a  grave  fauh. 
and  was  not  repeated;  bnt  It  does  not  ait- 
pear  that  any  conversation  ^vas         In  tef- 
I  erence  to  the  prisons,  or  on  any  snbjt'r: 
.  other  than  tlie  game  in  which  they  wer'^ 
engaged.   The  playing  of  cards  or  checkers. 
:  for  amusemrat  only.  Is  a  harmless  dlversk^: 
,  and  the  boy  testified  positively  tb&t  no  re- 
'  marks  were  made  in  reference  to  tbe  trial. 
We  throw  out  of  view  the  testimony  of 
young  Cooper,  who  thought  be  saw  one  c! 
the  jurors  on  the  balcony,  and  was  hai)t>4 
by  him  with  the  ranark  that  'they  wer^- 
lu,ving  a  hard  time  of  It"  because  he  fir>t 
said  that  this  occurred  after  toe  Jury  ta-i 
.  retired  to  their  room  to  make  their  vodic:. 
I  which  we  all  knew  cotild  not  have  been 
I  fact    He  afterwards  corrected  this  st&te- 
'  meat,  but  his  memory  was  evidently  at  fanji 
{  about  the  time,  and  his  testimony  Is  too  in- 
definite  to  be  depended  on.    The  jury  weie 
'  in  separate  and  adjoining  rooms  during  ibi 
trial,  at  the  recesses  of  the  court,  and  a: 
night,  but  were  under  the  supervlsloc  of  tne 
or  both  of  the  bailiffs  at  all  times;  and  tV 
outer  doors  leading  to  the  court  room  ac-1 
tbe  upper  portions  of  the  building  were 
locked  or  guarded.    They  were  allowed  tn 
walk  in  the  court  room,  and  may  bave  9^ 
am  ted  in  groups  of  twos  or  more,  but  this 
sepiivatlon  did  not  expose  them  to  tntrusion. 
and  they  were  within  sight  or  call  of  tbf 
bailiffs.   Frazer  and  Deakyne  expressly  denj- 
that  they  held  conversations  with  any  of  tbe 
■  Jury  in  reference  to  the  case;  and  tbe  cri**r 
testified  that,  to  an  inquiry  made  of  bim  I  t 
one  of  the  Jurors  coucerning  the  prisoner.  !« 
replied  that  he  knew  nothing,  and  infonne>l 
the  Juror  tliat  he  must  not  talk  to  him  ol 
;  that  subject    Nor  does  it  appear  that  there 
was  anything  in  either  of  tlie  two  newi- 
^  papers  found  in  the  possession  of  the  juron 
on  the  second  day  of  the  trial,  and*  taken 
I  from  them,  in  the  way  of  reports,  rumon. 
or  comments,  that  could  possibly  have  affect- 
ed their  judgments  in  weighing  and  con^lii- 
erlng  the  testimony  and  forming  their  ver- 
]  diet  We  have  examined  the  authorities  cited 
on  tliese  points  by  counsel  In  support  of  tbe 
j  motion,  and  find  the  general  doctrine  to  be 
j  that  actual  sepaiation  of  the  Jury,  or  con> 
munlcations  or  convei-satlons  from  or  with 
strangers,  unexplained,  will  be  good  ground* 
for  setting  aside  a  verdict    The  aecMent&: 
approach  of  strangers,  unless  improper  ror^ 
versatlon  Is  entertained,  will  not  avoid  a  t**: 
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diet  The  prvaamptlon  of  law,  wbere  outaide 
<>ommuiilcatloD  bas  been  proved,  Is  against 
the  ptutty  of  the  verdict,  but  tbis  preaiiinp- 
tion  ma7  be  overcome  by  positive  evidence. 
Notv,  bere^  all  Buepldon  of  Improper  com 
muolcaUoiia  la  ranoved  by  direct  evldenn«'  In 
every  Instance  wbere  there  Is  proof  ot  con- 
Tereations  or  remarks,  IQ  tbe  bearing  of  or 
by  tbe  jory,  wltb  tbe  bailiffs,  tbe  crier,  tbe 
boy  Enos,  and  tbe  iratebman,  wbo  all  swear 
positively  tbat  no  allusions  wbatever  were 
uiade  to  tbe  case  on  trlaL  Tliere  is  no  evi- 
dence of  any  otber  conversations  or  remarks, 
and  tbose  of  wblcb  we  bave  any  evidence 
appear  to  bave  been  of  a  trivial  or  casual 
character.  As  we  stated  In  tbe  beginning* 
il\e  evidence  does  not  sustain  the  flrst  two 
reaeons  assigned  for  a  new  trial, 

Tbe  drinking  of  vine  oi'  of  ardent  sidrits 
by  tbe  jury  during  tbe  progress  of  the  trial  of 
a  capital  felony  nitfy  or  may  not  afford  suttl- 
efent  ground  for  a  new  trial  aftei*  a  verdict 
of  ffullty,  <tepending  upon  the  circumstances 
of  the  particular  case.  Tbe  cases  of  People  ^ 
V.  Douglaas,  4  Cow.  26,  and  of  Brant  v. ' 
Fowler,  7  Cow.  5G2,  cited  In  suppoi-t  of  thto 
motion,  are  no  longer  considered  as  law  by 
tbe  court  which  decided  them,  having  been 
oTerroIed  by  Wilaon  v.  Abrahams  In  1  Hill* 
20T.  The  rule  enunciated  In  Uie  cases  report- 
ed In  Cowen— tbat  the  use  of  ardent  spirits 
by  the  Jury  at  any  stage  of  tbe  trial,  in  a 
civil  ot  capital  cause,  wUl,  per  se,  vitiate  a 
verdict,  la  idisolute  and  admits  of  no  excep- 
tions—Is  not  now  recognized  as  the  correct 
and  estahllsbed  doctrine.  On  the  contrary, 
If  It  be  proved  to  the  court,  or  otherwise  ap- 
pears, that  though  some  or  all  of  tbe  Jury 
may  have,  used  small  quantities  of  intoxkat- 
Ing  liquors  In  tbe  progress  of  tbe  trial,  but 
DOC  In  excess,  or  so  as  to  disqualify  them 
for  the  intdlljgent  performance  of  tbelr  du- 
ties, such  use,  of  Itself,  will  not  affect  the 
verdict.  In  tbe  prisoner's  case  It  is  not 
claimed  or  affirmed  that  any  of  the  jury  were 
rendered  Unfit,  by  their  Indulgence  In  liquor, 
for  the  faithfiU  and  proper  discharge  of  th(>ir 
imiKii-tant  dutl«;  and,  if  this  court  had  the 
sliKhtest  cause  for  suspecting  that  such  had 
been  the  fact,  we  should  not  hesitate  for  a 
uaoment  to  grant  a  new  trUU.  But  the  small 
(quantity  of  whisky  sent  by  the  landlord  of 
the  hotel  from  wblcb  tbe  Jury  were  supplied 
vi'ith  tbelr  meals,  not  exceeding  one-half  pint 
Cully,  tot  •  four  or  five  days,  was  hai-dly 
enough  to  have  seriously  Impaired  the  jiidg- 
tncnts  of  tbe  few  jurors  wbo  could  have 
«hai%d  It  among  them.  This  indulgence  In 
the  use  of  liquor,  tbongb  slight,  was  irregu- 
lar; and  the  landlord  who  furnished,  and 
the  jurors  wbo  drank,  the  whisky  are  deserv- 
ing of  censure,  and  could  be  punished  for 
contempt  In  acting  as  they  did  without  pei*- 
mlssion  of  court.  But  It  Is  not  every  irregu- 
larity of  this  kind,  even  in  the  trial  of  a 
capital  felony,  tiiat  will  suffice  to  set  aside  a 
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verdict  of  guilty.  In  Gregg  v.  McDanlel,  4 
Har.  (Dd.)  867,  which  Tras  a  civil  cause,  tbe 
court  ord««d  a  new  trial  because  Intoxicat- 
ing liquors  had  been  Introduced  into  the  JU17  ■ 
room  after  the  charge  of  the  court,  and  pend- 
ing tbe  deliberation  of  tbe  jury  on  thel**  ver- 
dict; following  the  earlier  Kew  Yofk  ile- 
dsions,  which,  as  we  have  seen,  have  been 
overruled.  But  in  Gregg  v.  McDanld  it  is 
not  stated  how  much  liquor  was  introduced, 
or  by  whom.  If  in  any  considerate  quan- 
tity, or  by  a  party  to  the  action,  and  in  wbo^e 
faror  the  verdict  was  rendei-Cil,  it  would  be 
a  fatal  ohjectim,  always.  Under  tbe  same 
circumstances  as  were  shown  In  tbat  case, 
we  should  rendei  a  like  decision;  but  then 
]a  no  proof  or  allegation  that  on  tbe  test  dny 
of  the  prlsonw'a  trial,  and  after  tbe  jury  bad 
been  charged,  and  retired  to  their  room  to 
deliberate  upon  a  verdict,  any  liqUor  at  all 
was  Introduced  or  used.  We  are  well  as^ 
sored  tiiat  there  was  none.  Applications  for 
new  trials  are  addressed  to  tlie  discretion  of 
the  court,  and  in  every  case  that  discretion 
must  be  exercised,  not  alone  with  referaice 
to  general  rules  at  law,  hut  also  to  tbe  spe- 
cial facts  to  which  they  are  to  be  applied. 
We  do  not  Intend  to  lay  down  any  rigid  rule 
on  this  subject,  which  must  be  enforced  In 
all  cases,  for,  as  we  have  already  said,  each 
case  must  depend  on  its  own  peculiar  facts 
and  surroundings.  The  court  con*  In  any 
oise,  judge  from  the  testimony,  and  from  its 
own  observation,  of  tbe  reasonable  proba- 
bility of  the  jury  having  been  influenced  by 
outaide  communications,  or  in  the  least  de- 
gree ln(»pacltated  by  Intoxicating  liquor, 
when  making  up  their  verdict  In  the  pres- 
ence of  the  court,  and  while  the  trial  was  In 
ptogresa,  the  jury  gave  every  niai'k  of  seri- 
ous and  thoughtful  attention  to  tbe  evidence,  • 
to  tbe  arguments  of  counsel,  and  to  the 
charge  of  tbe  comt.  The  bailiff  Frazer  bore 
testimony  to  the  unexceptional  propriety  of 
their  bebavlw  and  conversation  during  tbe 
recesses  of  tbe  court,  and,  in  the  absence  of 
aay  sound  reason  or  principle  of  law  or  prac- 
tice establishing  an  authoritative  and  rig- 
orous rule,  admitting  of  no  exceptions,  we 
do  not  feel  justified,  by  all  tbe  circum8tanct« 
of  this  case.  In  Intei'ferlng  with  the  verdict. 
The  general  rule  to  be  observed  In  consider- 
ing an  application  of  this  nature  is  that  every 
irregularity  which  would  subject  a  juror  to 
censure,  wbethei  in  drinking,  or  separating, 
or  the  like,  unless  there  be  some  reason  to 
suspect  that  tbe  irregularity  may  faav«>  hnd 
some  influence  on  tbe  final  result  of  me 
cause,  should  not  overturn  tbe  verdict.  Wil- 
son V.  Abrahams,  1  Hill,  ^7;  Rowe  v.  State, 
11  Humph.  491.  Applying  tbis  rule  to  the 
facts  of  the  present  case,  after  a  cnrefiU  ex- 
amination of  the  testimony,  and  with  the 
most  solicitous  regard  for  the  rights  of  the 
prisoner,  we  are  compelled  to  refuse  tbis  mo- 
tion. 
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BATON  et  al.  t.  ROBIKSON  et  aL 
(Snpreine  Court  of  Sbode  IvlaDd.  Afay  18. 
1895.) 

GoRF<mj.Tio:(s--OvricEHs— Com  PENS  ATioK— 

Officers  of  a  corporatloD  atnnd  Id  n  fidud- 
a.Tj  relation  to  stockhoMers,  and  where  nalnrr  is 
voted  and  paid  them,  nominal];  and  partly  for 
■ervicea  to  the  comoany,  but  largely  to  deprive 
tnor^agora  of  the  corporation  stock  of  their 
share  of  the  proStc,  in  case  they  anccecd  in  their 
snit  to  redeem,  they  ore  not  ^titled  to  compen- 
sation, but  must  account  for  the  )vhole  salary. 

Sv&t  by  Amasa  M.  Eaton  and  othen  against 
Geoi^e  H.  RoblDson  and  others  for  an  ac- 
coimt  of  moneys  paid  respondents  as  officers 
of  a  corporation.  Both  parties  except  to  the 
master's  report.  Complainants'  exceptions 
snstalned  in  juirt. 

For  reports  In  this  cnse  and  prior  litiga- 
tion in  the  matter,  see  Hazard  t.  Robinson, 
2  Atl.  433;  Clarke  T.  Robinson.  10  Atl.  642, 
18  AtL  124;  and  Eaton  v.  Robinson,  27  Ati. 
585. 

Amasa  M.  Eaton  and  Edwards  &  Angell, 
for  complainants.  Arnold  Oreen,  for  re- 
spondents. 

PER  GUBIAM.  The  master  has  fonnd 
that  the  salaries  Toted  and  paid  to  the  re- 
spondents, while  nomlnaUy  and  partly  for 
Bcrrlces  rendered  to  the  company,  were  part- 
ly and  largely  for  the  purpose  of  deprirlng 
the  predecessors  in  titie  of  the  conqilalnants 
of  the  results  of  the  litigation,  in  the  etent 
that  the  litigation  should  i«oTe  socceasfal. 
Counsel  for  the  respondents  maintains  that 
the  master  erred  in  finding  the  latter  par- 
pose,  because,  as  he  contends,  the  respond- 
ents, at  the  time  of  the  fixing  of  the  sal- 
aries, could  not  have  known  that  Judgment 
In  the  suit  at  law  would  be  taken  for  the 
full  amotmt  of  the  mortgage  debt,  instead 
of  the  excess  only  above  the  ralne  of  the 
stock  idedged,  whereby  the  right  to  redeem 
the  stock  arose.  The  salaries,  howeTer,  were 
not  fixed  till  after  the  right  to  redeem  the 
stock  had  been  claimed  and  suits  for  the 
purpose  had  been  begun.  We  think  that  the 
mn8t«r  was  Justified  In  his  finding. 

In  so  far  as  the  fixing  and  payment  of  the 
salaries  were  Induced  by  the  purpose  to  de- 
pilre  the  complainants*  predecessors  In  titie 
of  their  share  of  the  rents  and  profits  ac- 
cmiiuc  to  the  corporation  In  case  they  should 
obtain  the  right  to  redeem  the  mortgaged 
stock,  such  action  was  oppressive,  and  must 
be  treated  as  fraudulent.  The  raq)ondentB,  as 
officers  of  the  corporaticm,  stood  in  a  fidu- 
ciary r^ation  towards  the  compIfUnonts'  pre- 
decessors in  title  as  stockholders  in  the  cor- 
poraticm,  analogons  to  that  of  trustee  and 
cestui  que  trust,  and  were  bound  to  the  ex- 
ercise of  the  utmost  good  faith  towards 
than.  If  they  acted  oppressively,  we  think 
that  the  master  erred  in  allowing  them  com- 
IH>uftatIon.  Davis  v.  Bailway  Co..  22  Fed. 
883:  Sellers  v.  Iron  Co.,  13  Fed.  20;  Swarts- 


walter's  Account,  4  "WattB.  77,  79;  Berryblll'f 
Appeal,  35  Pa.  St.  24S;  note  to  Roblns<->t 
V.  Pett,  2  White  &  T,  Lead.  Cas.  Eq.  551 
570,  000.  In  the  cases  cited  by  tbe  master 
In  which  compensation  was  allowed  to  od- 
cers  of  corporations  notwithstanding  their 
raalsdminfstration,  the  objectioa  tbnt  tber 
were  not  entitled  to  compensation  because  of 
such  maladministration  does  not  appear  to 
have  been  made.  Tbe  mas^  abonld  have 
quired  the  respondents  to  account  for  sJ 
sums  withdrawn  for  salaries,  with  interest 

We  see  no  reason  for  disturbing  the  aiVrv- 
ance  of  $134  by  the  master  for  outlays 
the  respondents  for  the  benefit  of  the  cor- 
poration. 

We  overrule  the  respondemts*  exe^lon« 
and  those  of  tbe  comi^lnants,  except  ao  fir 
as  cmsistent  herewith. 


STATE  ex  n-l.  BEAUDRT  v.  BOUCHER. 
(Supreme  Court  of  Rhode  Island.  May 
1805.) 

BbJTBTOLEST  SoClBTt— PHTSICIAS— KI.IGIB1IJT7. 

A  person  Is  eligible  to  the  office  of  phj- 
sidan  for  a  mutual  benefit  society,  thou^  ae  a 
not  a  member  thereof,  none  of  Its  by-laws  reqav- 
iug  that  he  dionld  be. 

Quo  wnn-anto  on  tlie  relation  of  Lmils  H. 
Bcotidry  against  Gaspard  Bouelier  to  try  titi^ 
to  tile  office  of  physician  of  a  mutual  aodety 
Respondent  demurs  to  the  petiticHL  DtamlsMd 

The  petition  was  as  fcdlows:  "Edvaid  C 
Dubois,  athnney  general  of  the  state  of  Rhode 
Iidand,  at  the  relation  af  Louis  H.  Beandiy,  of 
Fawtucket,  In  said  county,  respectfully  nv- 
resents  that  tbe  Union  Saint  John  the  Baptist, 
of  Pawtucket,  is  a  mutiial  aid  and  benefit  so- 
ciety of  said  Pawtucket,  duly  chartered  by  the 
general  assembly  of  said  stste;  that  one  ot  tU 
laws  of  said  society  regulating  membership,  b> 
ing  section  1  of  article  4  of  said  lawn,  provides 
tliat  no  person  shall  become  a  member  of  atii 
society  unless  his  application  for  manbcnhii» 
shall  be  Indorsed  In  writing  by  Ato  memben 
of  said  association,  who  shall  bare  knom 
said  applicant  for  at  least  six  months  bero» 
said  indorsement;  that  by  article  5  of  saU 
laws  one  of  the  <^cers  of  said  sodctsr  aWxM 
b6  a  doctor  at  medicine;  that  at  ttie  regular 
meeting  of  said  society  for  the  election  of  Its 
officers  bolden  the  ■  ■  of  September. 
1804,  said  relator  was  didy  elected  to  the  office 
of  doctorof  medicine  of  said  society  fora  tern 
of  six  months  tiiereafter.  or  until  lils  swx-a- 
sor  should  be  elected  and  qiulifled,  and  that 
said  relator  accepted  said  office,  and  scrreil 
as  such  officer;  that  said  respondeat,  notvitb- 
standlng  the  premise^  has  usurped  said  offio*. 
omtiary  to  the  rules  and  laws  of  said 
clety,  in  that  said  respondoit  was  not  di^r 
elected  a  member  of  said  society,  to  wit  that 
said  Boucher  did  not  have  the  written  Indone- 
ment  of  five  member*  nf  said  society  who  ce> 
tlfled  that  they  had  known,  or  did  In  ftn 
know,  said  Boucher  for  six  months  preivdic? 
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said  pretended  election  of  said  Boncber  to 
luembersblp  to  said  society;  that  objection 
was  duly  made  to  the  election  of  said  Bouch- 
er to  membenihip  In  said  society  for  said  rea- 
son; that,  notwithstanding  said  objection,  the 

said  Boucher  was  on  the  day  of  March, 

lSi)5,  declared  elected  a  m«nber  of  said  so- 
ciety, and  also  that  said  society  on  the  same 
day  elected  wrongfully  said  Boucher,  a  doc- 
tor, member  of  said  society,  against  protest 
thwe  and  then  made;  that  said  Boucher, 
uot  having  been  duly  dected  to  membership 
la  said  society,  was,  and  stUl  is,  ineligible 
for  any  office  in  said  society,  and  to  said  of- 
fice of  doctor  of  medicine  of  said  society, 
which  be  wrongfully  holds  and  claims  from 
said  Beandry.  Wlier^ore  he  ^ys  the  con- 
sideiatloa  of  this  court  in  13ie  premises,  and 
tliat  due  process  of  law  may  Issue  against 
said  Baacbss  to  answer  the  pr^nlses,  and  to 
show  by  what  authorltr  he  claims  said  of- 
fice;  and  tliat  said  Beaudiy  niay  be  reinstat- 
ed in  said  office." 


Hugh  J.  Carroll,  for  relatw. 
Cboquet,  Cor  respondent. 


Ambrose 


PBB  OUBIAM.  The  petition  proceeds  on 
th«  theory  tbat  to  render  a  person  dlglble  to 
tbe  office  of  physician  for  the  society  it  la 
necessary  that  be  should  be  a  membw  of  the 
society.  We  find  no  such  requirement  in  the 
t^^wa,  and  are  of  tiie  (pinion,  therefore, 
that  tbe  demurrer  should  be  sustained,  and 
the  petition  dismissed. 


DODGE  v.  HOGAN  et  al. 
fSupmne  Court  of  Rhode  Island.    March  10, 
1805.) 

Dismissal  aw  Son  —  PsNDiaa  of  ANOTasK  Ao- 

TIOW— IWTEBTESTIOX— Wills— Cos  BTRCOTIOS 

— CoxTiHuixa  Charob— Limit  ATI  0!i8. 

1.  Pendency  of  a  bill  for  partition,  alteglDg 
that  it  eoold  not  be  divided  by  metes  and  bounds 
without  great  Injury,  though  redtiog  that  two 
undivided  thirds  of  it  were  subject  to  a  cbarge 
for  the  sapport  of  respondent  C,  bat  praying  on- 
It  for  division  of  the  proceeds  in  case  partition  be 
ordered  by  sale,  end  not  for  determioatioii  of  the 
rijdits  of  C.  with  reference  to  snch  charge,  is  not 
a  bar  to  a  bill  1?  G.  to  determine  the  amount  she 
is  entitled  to  under  the  diarge,  the  mann»  in 
which  it  shall  be  paid,  and  for  an  order  directing 
and  enforcing  Ita  payment 

2.  Where  C.  brings  suit  for  determination  of 
the  amount  she  la  entitled  to  under  a  will  which 
charges  certain  land  with  her  support,  and  for  on 
order  to  enforce  its  payment.  W.,  for  whose  sup- 
port the  land  is  also  charged  by  the  will,  !b  en- 
titled to  intervene,  even  If  Uie  charge  in  his  favor 
iu  secondary. 

3.  Where  testatrix  devises  land  to  her  hus- 
band, and  provides  that,  till  her  son  shall  have  a 
business  from  which  he  shall  derive  an  income 
■uflicient  for  his  sapport,  said  land  shall  be  char- 
ged with  such  support,  the  will  not  only  creates  a 

Eersonal  duty  to  be  performed  by  the  devisee,  his 
eirs  and  BBSigns,  but  creates  a  charge  continuing 
so  long  as  the  duty  continues. 

4.  Suit  brooght  10  years  after  death  of  tes- 
tatrix, but  less  uao  eix  years  after  death  of  de- 
visee, up  to  which  time  the  duty  of  furnishing 
the  son  with  support  was  performed,  to  enforce 
the  churn  for  the  period  after  tlie  devisee's  death, 
is  not  subject  to  tkt  plea  of  limitatiou. 


Suit  by  Charlotte  R,  Dodge,  by  guardian, 
against  John  W.  Bogan  and  another,  for  de- 
termination and  enforcement  of  complain- 
ant's rights  under  a  charge  on  lands  In  the 
wlU  of  Charlotte  Dean  Dodge,  deceased. 
Walter  C.  Dodge  Intervened  for  a  dmllar  pur- 
pose. 

The  plea  of  respondents  and  the  wU]  of  de- 
ceased were  as  follows: 

Plea:  "The  joint  and  several  plea  of  John 
W.  Hogan,  Frank  B.  Hazard,  and  George  E. 
Tilllnghast,  defendants,  to  the  bill  of  com- 
plaint of  Charlotte  B.  Dodge,  plaintiff.  Said 
defendants,  by  protestation,  not  confessing  or 
acknowledging  the  matters  and  things  In  and 
by  said  bin  set  forth  and  alleged  to  be  true, 
In  such  manner  and  form  as  the  same  are 
thereby  and  therein  set  forth  and  alleged  for 
pica  to  tbe  whole  of  said  bill,  saith:  That  at 
the  October  term,  A.  D.  181X2,  of  tills  court, 
the  said  defendant  Hogan  exhibited  his  bill  of 
complaint  In  this  honorable  court  against  the 
others  of  said  defendante  and  said  complain- 
ant and  George  A.  Burr  and  Ida  B.  Burr,  bis 
>rlfe,  for  partition  of  the  premises  in  his  said 
bill  described,  being  the  same  premises  desig- 
nated as  'Parcel  One*  In  the  said  complainant's 
present  bill  mentioned,  and  praying  for  a 
sale  of  said  premises  for  the  purposes  of  such 
partition  theratf,  and  for  the  determlnatloii 
by  this  court  of  the  rights  and  Intowts  of 
said  complainant  under  the  provisions  of  ttw 
will  of  her  mother,  Charlotte  D.  Dodge,  as  In 
tbe  complainant's  present  bill  moxaoned;  l)e- 
Ing  the  same  matter  as  tbe  plalntlfl  now 
prays  to  be  detennlned  and  eatabllahed  by  her 
said  presoit  bill.  That  since  the  filing  of 
said  bill  by  said  Hogan  the  Interest  of  said 
Burr  and  wife  in  said  premises  has  been  ac- 
quired by  said  Hogan,  and  tbe  interest  of  this 
present  complainant  therein  has  been  acquired 
\^  mid  d^endant  George  B.  Tilllnghast,  and 
this  complainant  appeared  and  put  In  her 
answer  to  said  former  Mil  her  guardian 
ad  litem,  George  G.  Chudwell,  and  that  the 
said  former  bill  and  the  several  proceedings 
In  the  said  former  cause,  as  said  defendants 
severally  aver,  now  remain  depending  and 
as  of  record  In  this  bonorsble  court,  and  being 
cause  Ka  8,307  upon  the  equity  docket  herein, 
the  said  canse  being  yet  undetermined  and 
undismissed.  AH  which  several  matters  and 
things  said  defendants  severally  aver,  and 
plead  the  said  former  Mil,  answers,  and  the 
several  proceedings  in  the  said  former  suit  Iu 
bar  to  the  said  plaintiff's  pi-cseut  bill,  and 
humbly  demand  the  judgment  of  this  honora- 
ble court  whether  they  shall  make  any  fur- 
tha>  or  other  answer  thereto,  and  pray  to  be 
hence  dismissed,  wltb  theAr  costs  and  charges 
In  this  behalf  sustained." 

Will:  "Know  all  men  by  these  presents, 
that  I,  Charlotte  Dean  Dodge,  wife  of  Chris- 
topher Q.  Dodge,  of  the  dty  and  oonnty  of 
Providence,  and  state  of  Bhode  Island,  being 
of  sound  and  disposing  mind  and  memory,  do 
make  and  publish  this,  my  last  will  and  testor 
men^  In  nuinner  following;  that  Is  to  say: 
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First  1  giTO  and  bequeath  all  my  household 
famltnre  to  my  two  datight«s,  Charlotte  B. 
Dodse  and  Sarah  A.  Dodge,  to  be  equally  di- 
vided between  tbem.  I  also  give  to  my  two 
daughters  aforenamed  the  mm  at  fire  hun- 
dred dollars  each,  to  be  paid  to  them,  respect- 
ively, as  and  when  each  of  them  shall  be 
married.  Second.  I  give  and  bequeath  all 
the  rest  and  residue  of  my  personal  estate  to 
my  said  husband,  Christopher  G.  Dodge. 
Third.  I  gire  and  devise  all  the  real  estate  of 
which  I  die  seised  and  possessed,  and  to  me 
belonging  at  my  decease,  to  and  unto  my 
said  husband,  Christopher  O.  Dodge,  and  my 
children  :&Iary  E.  Slocum,  wife  of  Nathaniel 
AV.  Slocum,  of  Medford.  Massachusetts,  Char- 
lotte R.  Dodge,  Satah  A.  Dodge,  Walter  C. 
Dodge,  and  Ida  E.  Burr,  wife  of  George  Bnrr, 
of  said  city  of  Providence  (the  whole  being 
subject  to  the  tenancy  by  the  curtesy  of  my 
said  husband).  In  the  following  proportions: 
Two-thirds  undivided  of  said  real  estate  to 
my  said  hudband,  and  one  unffivlded  third 
part  thereof  to  my  said  children,— to  have  and 
to  hold  said  real  estate  (subject  to  said  ten- 
ancy by  the  curtesy)  to  my  s^d  husband  and 
my  said  cliildren,  in  the  proportions  and  In 
manner  specified  as  aforesaid,  their  h^rs  and 
assigns  forever.  The  two-thirds  dertoed  to 
my  said  husband  being  however,  subject  to 
the  charge  of  proTldIng  a  suitable  and  com- 
fortable su^wrt  for  my  two  daughters,  Char- 
lotte R.  Dodge  and  Sarah  A.  Dodge,  until 
such  time  as  each  shall  be  mairled.  when  and 
whereupon  said  charge,  as  to  tbem,  shall 
cease  and  determine;  and  also  mitll  such 
time  as  my  son,  Walter  C.  Dodge,  shall  en- 
gage In  a  bu^ness,  or  shall  have  learned  a 
trade,  from  whldi  business  m  trade  he  shall 
derive  snfflcient  inc(»ne  to  maintain  and  sup- 
port himself  comfortably,  according  to  his 
station  in  life,  s^d  two-thirds  of  my  real  es- 
tate so  given  and  devised  to  my  said  husband 
Fhall  be  charged  with  snch  support;  and  when 
my  said  son  shall  have  the  income  aforesaid 
devised  In  manner  aforesaid  then  said  cha^ 
on  said  real  estate  shall,  as  to  him,  also  cease 
and  determine.  Fourth.  I  nominate,  consti- 
tute, and  appoint  my  said  husband,  Christo- 
pher 6.  Dodge,  executor  of  this,  my  last  will 
and'  testament^  hei-ehy  reroklng  and  annul- 
ling all  former  wills  by  me  made,  and  making 
and  declaring  this  to  be  my  last  will  and  tes- 
tament." 

Albert  R.  Greene,  Irv'intr  CliampIIn,  and 
Warren  R.  Teice,  for  coiiiiilaiiuiuts.  John  W. 
Hogan,  William  H.  Greene,  and  P.  J.  McCar- 
thy, for  respondents. 

MATTESON,  0.  J-  The  court  Is  of  the 
opinion  that  tb3  plea  should  be  overruled. 
The  blU  In  3,367  Is  simply  a  bill  for  parti- 
tion of  the  land  therein  described,  setting 
forth  that  by  reason  of  the  size  of  the  lot, 
and  the  location  and  character  of  the  build- 
ings on  It,  It  cannot  be  divided  by  metes 
nnd  bonu<Is  without  great  and  disproportion- 
ate injur}'  to  Its  owners,  and  depreciation 


In  value  of  their  several  rights  And  Inter- 
ests therein.  It  prays  also,  besides  partitl«i, 
for  the  appolntmoit  of  an  ad  Intwbn  re- 
ceiver to  care  for  and  manage  the  estate^  I: 
Is  true  tiiat  It  recites  the  fact  that  two  as- 
dlTlded  thirds  of  19ie  land  of  which  partitiw 
Is  sought  are  subject  to  a  charge  tur  xbi 
support  of  Charlotte  R.  Dodge;  but  It 
for  no  specific  determlnatkm  of  tbe  r^b:^ 
of  said  Charlotte  with  reference  to  sutb 
charge,  but  tmly  for  a  division  of  the  pro- 
ceeds the  sale.  In  case  tbe  court  Aonld  a^ 
der  partition  by  sale,  among  the  resptnideiitfl 
to  the  bill,  In  such  manner  as  ttie  coisi^Ib- 
ant  (conrti)  shau  detormlne  and  decrw. 
Thm  la  no  suggestion  that  the  ncetnr. 
when  appointed,  shall  apply  any  pcntlDn  «( 
the  Income  of  the  property  to  the  support 
of  the  said  Charlotte. 

The  bin  in  3,43S  Is  brought  by  said  Char- 
lotte to  determine  tbe  amount  she  Is  enti- 
tled to  under  tbe  charge;  the  maimer  ta 
which  it  shall  be  paid,  and  also  tor  an  or- 
der directing  and  enfordng  tiie  paynwat 
while  the  charge  exists.  The  two  suits.  It  is 
evident,  are  for  different  purposeo.  The  for- 
mer does  not  necessarily  embrace  the  matter^ 
which  form  the  snbject  of  the  latter.  Tbe 
complainant  Is  entitled  to  support  out  of  th« 
two  thirds  of  the  land  charged  tbenvwidt 
whoever  may  be  the  owner.  Fartltfon  by 
sale  may  be  made  subject  to  tbe  ehaixfc 

(Nov.  16,  1893.) 
The  court  is  of  ttie  opinion  that  the  charge 
in  tbe  will  of  Charlotte  D.  Dodge  on 
two-thirds  of  her  real  estate  therein  devis^-l 
In  favor  of  the  complainant  and  of  the 
titioner  gives  him  a  sufficient  Int«est  in  tl>-> 
suit  to  entitle  him  to  intervene.    Kven  M. 
as  suggested  by  the  complainant,  the  ofaar^f 
in  bis  favor  Is  secondary  to  that  in  favor  xf 
the  complainant,— as  to  which  no  opinion 
expre8se<cl,~be  Is  nevertheless  entitled  to  l-.*^ 
heard  on  the  question  of  how  tbe  charge  i- 
to  be  worlied  out,  so  that,  if  possible,  effe<-t 
may  be  given  to  that  In  lila  favor.  Tbe  peti- 
tion for  leave  to  Interroie  la  Hner^on  grant- 
ed. 

(Mareh  21, 18M.) 
PER  CURIAM.   The  court,  misled  by  t!^ 
stetement  of  counsel,  ba^g  tallen  into  a 
misconception  of  the  scope  of  tbe  |d.ea  incor- 
porated Into  the  answer  of  the  reqMDdcnt 
John  W.  Hogan,  withdraws  that  part  of  ir- 
rescript  of  March  3,  1S94,  whlcli  rclataa  xa 
said  plea.    The  question  Intended  to  be 
raised  is  whether  or  not  Uie  cbarge  create : 
by  the  win  of  Charlotte  D.  Dodge  la  Avor 
the  intervener,  Walter  0.  DoAge,  is  a  cod- 
tinuing  charge.  We  are  of  the  opiBlod  that 
it  Is;  hence,  that  the  plea  of  tbe  statute 
limitations  should  be  overruled. 

On  Rehearing. 

(June  1,  18D4.) 

After  the  filing  of  our  amended  rescript  -y 
March  21,  ltA>4,  counsel  for  the  ra^niiieatN 
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fleemins  that  the  court  bad  misapprehended 
their  position,  asked  leare  to  be  further 
beard  on  the  question  raised  hy  their  plea  of 
the  statute  of  limitations,  and,  leave  baring 
been  granted,  filed  on  or  abont  April  7,  18&4, 
an  additional  brief.  The  argnment.of  the  re- 
spondents proceeds  on  the  theoiT  that  the 
effect  of  the  devise  In  the  third  clause  of  the 
vrlU  of  Charlotte  D.  Dodge  was  merely  to 
impose  a  personal  dnty  on  her  husband, 
Christopher  O.  Dodge,  as  the  devisee  of  the 
two-thirds  of  the  real  estate  devised  to  him; 
and  that  16  years  having  elapsed  since  the 
death  of  the  testatrix,  and  the  InteiTener 
liavlng  taken  no  steps  to  raforce  the  claim 
ngainst  his  father,  it  Is  now  too  late  for  blm 
to  take  advantaire  of  the  charge.  They  con- 
tend that  a  devise  "subject  to  a  charge" 
(Ices  not  create  an  express  trust;  that  the 
provision  in  the  charge  Is  indefinite  and  In- 
determinate, and  hence  that,  until  Its 
amount  or  extent  had  been  determined,  it 
was  a  mere  executory  demand;  tliat  as  a 
mere  executory  demand  would  be  barred  by 
the  statute  of  limitations,  at  law,  equity,  fol- 
lowiQg  the  analogy  of  the  law,  will  not  en- 
force It.  The  respondents'  contention  Is 
based  on  a  misconception  of  the  effect  of  the 
devise,  which  not  only  created  a  personal 
<liity  to  be  performed  by  the  devisee,  his 
hell's  and  assigns,  but  secured  the  perform- 
ance of  that  duty  by  a  charge  on  the  two- 
tiiirds  of  the  real  estate  devised.  That  dnty 
was  to  continue  until  such  time  as  the  in- 
tervener, who  If,  It  Is  alleged,  of  feeble 
mind,  should  hare  engaged  in  business,  or 
learned  a  trade,  from  which  be  should  derive 
sutticient  Income  for  bis  comfortable  support 
according  to  his  station  In  life.  The  duty 
being  a  continuing  duty,  we  think  that  the 
charge  should  be  construed  as  coextensive 
-with  the  duty,  and  therefore  as  a  continuing 
ciinrge,  so  long  as  the  diity  continues.  The 
father  of  the  Intervener  performed  the  duty 
while  he  lived,  and  there  was  therefore  no 
occasion  for  the  Intervener  to  resort  to  the 
cbarge.  Since  the  death  of  the  father,  on 
March  2B,  1888,  the  duty  has  been  unpei- 
formed.  Consequently,  the  Intervener,  hav> 
ing  obtained  leave  of  the  court,  came  into 
the  suit  on  December  1,  1393,  less  than  six 
years  after  the  breach  of  the  dnty  began, 
ond  seeks  now  to  enforce  the  charge  for  the 
period  which  has  elapsed  since  his  father's 
death.  We  see  no  reason  for  changing  the 
conclusion  announced  in  our  former  re- 
script,—that  the  plea  of  the  statute  of  limita- 
tions should  be  overruled 


COMMOyWEAI.TH  v.  ALLEGIIEXT 
COIINTT. 

(Sopreme  Conrt  of  rennsjiTania.    May  20, 
1895.) 

KeZB  or  CorSTT  OFFK.EKS— ALLBCnF.NT  COVNTT. 

Art  April  6.  1R71.  as  nnion-lcd  by  .\ct 
Mareli  6^  18i%  proriUius  that  all  fees  receiva- 


ble by  tte  county  officers  of  Allegheny  county 
shall  belong  to  that  county  exclosively,  repealed 
Act  March  10.  1810,  which  provided  that  couiity 
officers  of  all  counties  Bhould  pay  to  the  state  50 
per  cent  of  all  fees  collected  by  them  in  excess 
of  $1,500,  in  so  far  as  the  latter  act  related  to 
Allegheny  county. 

Appeal  from  court  of  common  pleas,  Dau- 
phin county. 

Action  by  the  Commonwealth  against  the 
county  of  Allegheny.  From  a  Judgment  ren- 
dered on  appeal  from  the  settlement  of  the 
auditor  general  and  state  treasurer,  defend- 
ant appeals.  Reversed. 

D.  T.  Watson,  for  appellant  Henry  Mc- 
Gormlck,  Atty.  Gen.,  for  the  Commonwealth. 

DEAN,  J.  In  1894  the  auditor  general 
and  state  treasurer  settled  accounts  against 
the  prothonotary,  i-eglster,  recorder,  and 
clerk  of  quarter  sessions  of  Allegheny  coun- 
ty, in  which  they  charged  these  officers  with 
one-half  the  fees  received  by  them  in  excess 
of  their  saiariefi  and  clerk  hire  for  the  year 
1893.  As  they  had  paid  all  the  fees  pertain- 
ing to  their  office  which  had  been  received 
by  them  for  this  year  to  the  county,  by 
agreement,  the  county  assumed  the  respon- 
sibility, aud  was  made  party  defendant  In 
the  suit  The  case  was  tried  before  the 
common  pleas  of  Dauphin  county  under  the 
act  of  April  22,  1874,  without  a  Jury.  Judg- 
ment having  been  given  for  the  common- 
wealth in  the  sum  of  $13,19-!. 15  (the  amount 
claimed),  the  county  presses  this  appeal. 

Before  the  act  of  March  10,  ISIO,  all  the 
office  fees  of  a  county  officer  belonged  to 
him  exclusively;  but  that  act,  which  Is  en- 
titled '"An  act  taxing  certain  offices,"  re- 
quired him  to  pay  over  to  the  state  50  per 
cent  of  all  fees  In  excess  of  fl,500.  Then, 
by  the  act  of  April  6,  1842,  In  addition  to  the 
fl,500,  he  was  allowed  to  deduct  hla  ex- 
penses for  clerk  hire  and  stationery.  When 
passed,  the  act  of  ISiO  was  a  general  act, 
applicable  to  all  the  counties  of  the  state, 
and  so  continued  to  be  nntil  the  pasiiagL*  of 
the  act  of  April  2,  1868.  It  was  then  re- 
pealed as  to  all  counties  except  Allegheny, 
Lancaster,  Jlontgomery,  Philadelphia,  Bea- 
ver, aud  Washington.  Then  the  act  of  April 
6,  1871,  a  local  or  special  law  for  Allegheny 
county,  was  passed,  which  directed  that  all 
fees  limited  and  appointed  by  law  to  be  re- 
ceived by  the  county  officers  against  whom 
this  account  was  settled,  as  well  as  othei's 
designated  In  the  act  should  belong  to  tbe 
county  of  Allegheny,  and  that  said  officers 
should  not  "receive  for  their  own  use,  or  for 
any  use  or  purpose  whatever,  except  for  tin? 
use  of  the  county  of  Allegheny,  any  fees  for 
any  official  seiTlces  whatever."  This  was, 
in  substance,  the  provision  of  the  first  sec- 
tion of  the  act.  The  officer  no  longer  had 
title  to  a  single  dollar  chargeable  to  litigants 
under  the  fee  bill,  except,  by  a  proviso  to  the 
third  section,  the  sheriff  and  coroner  were 
allowed  fees  for  mileage.  By  section  4,  It 
I  was  expressly  provided  that  the. common- 
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wealth's  taxes  on  wrlta  and  Its  proportion 
of  the  fees  recetred  slwnld  be  paid  by  war- 
rant on  the  conntr  treasurer.  Section  7  of 
the  act  dhncted  that  the  officer,  and  all  his 
deputies  and  clerks,  should  be  paid  fixed 
and  specific  salaries,  which  w«re  either  de- 
termined by  the  act  Itself,  as  hi  case  of  the 
principal  officers,  or,  as  In  case  of  deputies 
and  clerks,  by  a  board  designated  to  per- 
form that  du^.  The  same  section  directed 
that  the  commonwealth's  share  of  the  fees 
should  be  deducted  from  the  aggregate  sum 
received,  before  the  salary  of  the  principal 
officer  was  paid;  and,  If  not  enough  re- 
mained to  cover  the  salary,  then  he  should 
i-ecelve  only  such  propoillon  as  equaled  the 
aggi-egate  of  fees  earned  during  his  term, 
after  paying  the  deputies  and  clerks  In  full 
and  the  commonwealth. 

It  will  be  noticed  what  a  radical  change 
was  made  in  the  relations  between  the  com- 
monwealth and  the  officer  as  they  bad  e^ted 
uuda  the  act  of  ISIO.  Before  the  act  of  1871 
the  officer' accoonted  to  the  commonwealth 
for,  and  paid  to  her,  50  per  cent,  of  the  fbes 
lu  excess  of  f 1,500.  He  was  her  debtor,  and 
itlie  looked  to  him  alone  for  her  money.  Un- 
der the  UiBt-named  act,  she  peremptorily  or- 
dered him  to  pay  all  fees  Into  the  county  trea»- 
uiT>  and  at  the  same  time  announced  she 
would  look  to  the  county  tot  payment  In 
effect,  the  officer  was  no  longer  answerable  to 
her,  and  the  county  was.  This  act  was  fol- 
lowed by  a  Bupidement  to  It  of  March  6,  1S12, 
which  expressly  r^ealed  the  fourth  section 
of  the  act  of  1S71.  The  repealed  secti<«i»  aa 
already  noticed,  directed  that  the  state's  share 
of  the  fees,  Instead  of  being  paid,  as  under  the 
act  of  1810,  by  the  officer,  should  be  paid  by 
the  coun^  by  warrant  drawn  on  the  county 
treasurer.  The  first  section  of  the  act  of  1871 
hod  declared  all  the  fees  should  bdong  to  the 
county,  and  be  paid  into  the  county  treasury. 
The  fourth  quaUfled  It  by  dedaring  that  the 
commonwealth's  proportion  should  be  drawn 
out  by  warrant  This  repeal  left  unqualified 
the  positive  dedaration  that  all  the  feea  be- 
longed to  the  county.  They  were  In  the  coun- 
ty treasury,  and  by  the  exj^idt  declaration  of 
the  law,  in  the  first  section,  belonged  to  the 
county.  Then  this  sweeping  disclaimer  of 
ric^t  to  any  part  was  restricted,  by  the  claim 
lo  the  fourth  section,  to  a  proportion  of  these 
fees,  to  be  paid  by  warrant  m  the  cotinty 
treasury;  but  now,  by  the  repeal.  Ibis  claim  to 
a  proportion  Is  absolutely  abandoned,  leav- 
ing the  unqualified  reuunclation  of  any  dalm 
to  any  pi'oportlon  of  such  fees,  as  anuomuxd 
in  tlie  first  section,  standing  In  Cull  force. 
But  the  act  of  1^72,  aa  a  repealing  act  went 
further.  The  second  proviso  to  the  seventh 
section  of  the  act  of  1871  directed  "that  aft^ 
ascertaining  the  omoimt  due  the  deputies  and 
clerks  In  each  office,  and  the  state's  Fhare  of 
the  fees.  If  there  has  not  been  a  sum  suffid^t 
from  fees  received  and  paid  In,  or  aimed  and 
flw  by  the  county  for  services  raidered,  to 
pay  the  full  amount  of  the  salary  of  the  of- 


ficer holding  said  office,  ha  shall  oidy  tecelvv 
such  proportion  itf  his  salary  as  AaU  be  eqoal 
to  the  aggregate  of  die  fees  recelTed  and  earn- 
ed during  his  tsnn  of  office,  aflm-  paying  the 
deputies  and  clerks  In  full,  and  attsr  alSD  pay- 
ing the  share  itf  Uis  fees  doe  tiie  eommon- 
wealth;  and  all  themon^saoernlngfrtHn fees, 
above  Oie  said  saholeB  and  ttie  sbsn  of  the 
state,  shall  accrue  to  Oie  boneAt  of  Ite  codd- 
ty";  excepting,  boweror.  officen  tiicn  in  <tf- 
ftce  deeted  before  the  year  ISTO^  ^rho  Aooid 
tor  the  unexpired  term  of  thelc  oSlceb  be  paid 
all  fees  earned  after  paying  the  salaries  of 
decks  and  deputies  and  the  oammnnreaia'f 
share  of  fees,  as  provided  by  act  ctf  ISTl.  TUf 
second  proviso,  tiie  act  of  1872  also  «xpnsdr 
repealed;  and,  hi  Uen  tiiereof.  It  was  dlrectp<l 
that  all  salaries,  exo^pt  those  of  county  omc- 
mlBslonws,  officers  elected  In  1870,  and  a  pan 
of  the  salaries  of  judges  of  conrtB,  abaaJA  br 
paid  from  the  county  treasnry  out  <rf  the  fef$ 
paid  Into  Uie  treasury,  after  aocertalnhig  aM 
deducting  the  amounte  doe  depndea  aal 
derks;  and.  If  there  waw  not  enoot^  left  to 
pay  the  salary  of  toe  officer,  he  dunild  only 
celve  such  fwt^KWtltXL  (tf  his  «lary  as  eQualiil 
the  aggregate  of  the  net  fees.  Hie  proi^ 
directed  the  officer  should  reoeiTe  his  salarr 
after  deducting  the  salaries  of  d^mties  um] 
clerks  and  tiie  commonwealth's  p«^>ertton  of 
the  fees.  It  Is  repealed.  Hb  Is  now  to  re- 
ceive Us  sslary  after  dedncticg  tlMse  of  bkt 
deputies  and  derks  cmly.  There  Is  no  longe: 
anything  to  be  taken  off  for  the  amunoo- 
wealth. 

The  court  bdow  determined  that  the  act  of 
1810  was  not  repealed  by  the  acts  of  1S71 
and  1672  so  fiir  as  relates  to  the  rfght  of  tb? 
conuuonwealth  to  onelialf  the  office  teem.  We 
are  of  a  dlffer^t  opinion.  The  act  of  187] 
was,  manifestly,  a  snbstltate  for  the  act  of 
iSlO,  so  tar  as  related  to  Allegheny  oonnty. 
Coidd  they  stand  tt^effier,  m  could  any  ma- 
terial part  of  the  act  of  1810  stand  If  Uxr 
act  of  1871  were  enffwoed  according  to  Its 
plainly  expressed  teems?  The  act  of  ISIO 
made  toe  officer  accountaUe  to  and  dditar  <tf 
the  stete.  That  of  1871  dtedisises  Ubl  snd 
accepto  the  coimly  as  debtor.  ^Die  first  made 
an  allowance  to  the  office:  of  91.00%  and  de- 
manded one^ialf  the  excess.  The  second 
makes  no  allowance  to  the  officer.  VSne  act  of 
iSLO  Bhnply  provided  that  toe  officer  riumld 
account  for  and  pay  to  Qie  cmunonwealfii 
one-half  of  all  fees  for  services  performed  by 
Um  in  excess  of  f 1.500.  Whra  the  act  of  isn 
dedared  that  he  should  pay  all  fees  Into  dk- 
county  treasury,  and  toe  county  duniM  ttev- 
after  pay  one-half  to  tiie  commonwealth,  wltli 
out  any  deduction  of  a  F"in*nmm  aalary  for 
the  officw,  what  was  left  of  the  act  of  1S1<^ 
to  enforce?  If  the  conunonwealtli  deraandH 
from  the  officer  an  annual  account,  as  ibv- 
vlded  In  the  old  act  he  replies:  'T.  have,  as 
you  directed  by  toe  second  sectlim  of  the  neir 
act.  accounted  monthly  to  the  county.**  If 
she  demands  payment  of  any  proportkni  of 
toe  fees  received,  he  replies:  "I  have  none  oC 
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them,  haTlng  paid  an,  aa  j<m  dtreeted  by  tbe 
second  section  of  Hie  same  act,  to  the  county 
monthly."  If  the  mandate  of  tlie  new  statute 
be  obeyed,  tiiore  la  nothing  for  those  oC  the 
<M  to  operate  on.  Nor  is  there  ambignlty  or 
doubt  as  to  the  lmp(nrt  of  the  command  of 
the  new  statute.  We  do  not  need  to  wrestle 
orer  doubtful  construction  of  dubious  words 
and  phrases.  They  admit  of  but  one  construc- 
tion, are  almost  as  peremptory  and  plain  as 
the  command  of  the  centurion,  and  were  obey- 
ed as  Implicitly:  "I  say  •  •  •  to  my  serv- 
ant. 'Do  this,'  and  he  doeth  It" 

If,  then,  the  act  of  tfftl  was  plainly  a  sub- 
stitute for  the  act  of  ISlO,  the  act  of  1872.  by 
Its  repeal  of  the  fourth  section  and  second  pro- 
viso to  tiie  seventh  section,  Juat  as  plainly  re- 
linquished all  claim  of  Hie  commonwealth  to 
Any  part  of  the  officer's  fees.  Without  this 
fom.'th  section  and  this  i^ovlso,  under  the  act 
of  ISTl.  the  commonwealth  would  have  hem 
«>ntltlcd  to  nothing.  By  their  express  repeal, 
that  act  is  without  them,  and  stands  a  pal- 
pable renundatl<m  of  dny  claim,  under  the  act 
of  ISIO,  to  half  the  fees.  Where  the  words  of 
a  statute  are  not  doubtful,  there  is  no  need 
for  construction.  It  Is  the  dut7  ot  courts  to 
follow  explicit  enactments  of  the  legislature,— 
the  taxing  powo*.  If  it  has  clearly  not  taxed, 
we  cannot,  by  a  strained  construction,  tax. 
From  1872  down  to  18M,  both  the  county  and 
commonwealth  officers  assumed  the  act  of 
ISIO  was  repealed  by  that  of  1871.  and  that, 
by  the  act  of  1872,  the  commonwealth  reUn- 
quished  dahn  to  any  part  <rf  the  office  fees 
which  theretofore  tt  had  demanded.  In  so  do- 
ing, they  did  not  adopt  one  of  two  donbtfiil 
constractlons  of  the  law;  they  only  followed 
Its  manifest  directions.  It  needs  no  aid  now 
from  contemporaneous  construction.  Standing 
on  Its  unambiguous  wwds,  it  could  have  re- 
••eived  no  other  constmctitm.  The  learned 
Judge  of  the  court  beiow  admits  that  be  ar^ 
rives  at  Us  concluston  In  ta,7oe  of  the  com- 
monwealth with  a  gT4at  deal  of  hesitation. 
We  arrive  at  ours  with  none.  The  appeal  Is 
sustained,  and  the  judgment  Is  reversed. 

STERBBTT,  a  J.,  and  OREI-LV,  J.,  not 
sitting. 


HBIDBNWAG  v.  OITT  OP  PHILADEL- 
PHIA. 

(Supreme  Court  of  Pennsylvania.  May  13, 
1895.) 

ZiiABiLirr  OT  City  —  Ixdepe^dbmt  Contbactors 
— Neoliqkncb, 

1.  A  fireworks  company  contracted  with  a 
dty  to  purchase  and  set  oB  a  display  of  fireworks 
for  a  certain  sum  for  the  entire  service,  and  to 
pay  all  claims  for  personal  injuries  resoltinff 
from  the  fireworks,  the  city  having  no  control 
whatever  over  the  preparation  or  execntion  of  the 
work.  Held  that,  where  the  display  Included 
ineces  in  the  setting  np  of  which  scaffolding  was 
neoesaaiy,  the  dty  was  not  liable  for  a  death 
occnrring  throngb  the  negligence  of  an  employe 
of  the  company  in  erecting  the  scaffolding. 


3.  Shtoe  Act  Aug.  26.  1721  (Brifhtly,  Pnrd. 
Dig.  814,  pL  1),  providing  that  if  any  person 
shall  fire  any  sgnibs,  rockets,  or  other  fireworks 
within  the  citr  of  Philadelphia  without  the  gov- 
ernor's epecial  license  therefor,  he  shall,  upon 
conviction,  be  fined,  does  not  apply  to  an  exhi- 
bition of  fireworks  made  by  the  cit?  itself,  such  an 
exhibition,  conducted  in  the  city  under  its  au- 
thority, was  not  uniawfol. 

S.  A  wooden  scaffoldtng  was  b^g  erected 
over  the  sidewalks  on  a  bridge,  and  both  ends  of 
the  Bidewalks  were  barred,  but  the  rosdwa;  waB 
open  to  travel.  fieM,  that  the  dty  was  not  ncKli- 
Eoit  In  not  having  some  one  at  each  end  of  the 
bridge  to  warn  paasers-by  of  the  danger. 

Sterrett,  C.  J.,  and  Williams  and  Dean,  JJ.. 
dissenting. 

Appeal  from  court  of  common  picas,  Phil- 
adelphia county. 

Trespass  by  John  J.  Heldenwag  against 
the  city  of  Philadelphia  to  recover  dam- 
ages for  the  death  of  his  In^t  son.  From 
a  Judgment  for  defendant,  jtolntlff  appeals. 
Affirmed. 

t^lntilt  assigned  as  error  that  the  court 
erred  In  entering  the  nonsuit  at  the  trial, 
and  in  subsequently  refusing,  in  banc^  to 
take  It  off. 

Edmund  Randall  and  James  A.  Flaherty, 
for  appellant  Leonard  Finletter,  Asst.  City 
Sol.,  and  Charles  F.  Warwick,  City  Sol.,  for 
appdlee. 

GREEN,  J.  If  the  scaffolding  erected  on 
the  GIrard  avenue  bridge,  from  which  the 
timber  fell  which  killed  the  plaintiff's  son, 
was  an  unlawful  structure,  the  city  was 
guilty  of  negligence  In  authorizing  Its  erec- 
tion, and  cannot  shield  Itself  from  liability 
by  showing  th.at  the  death  of  the  boy  was 
due  to  the  negligence  of  an  independent  con- 
tractor. We  are  very  clear  that,  under  the 
contract  which  was  made  between  the  dty 
and  the  contracting  company  which  did  the 
work,  the  contracting  company  was  an  inde- 
pendent contractor. "  By  the  terms  of  the 
contract,  the  company  undertook  to  do  the 
whole  of  the  work,  Includ^g  the  purchasing 
and  setting  off  of  the  fireworks,  for  a  deslg- 
n<ated  sum  to  be  paid  for  the  entire  service. 
It  is  true  that  nothing  Is  said  in  the  con- 
tract specifically  about  the  erection  oE  a 
scaffolding,  but  the  specification  annexed  to 
the  contract  does  stipulate  that  the  display 
is  to  be  made  from  GIrard  avenue  bridge,  and 
the  more  Inspection  of  the  list  of  pieces  to 
be  exhibited  proves  conclusively  that  with- 
out a  scaffolding  the  exhibition  could  not 
take  place.  The  city,  imder  the  contract, 
could  not  exerdse  any  control  over  the  work 
to  be  done.  None  of  Its  servants  or  agents 
could  Intervene  to  take  any  part  In  the  erec- 
tion of  the  proper  works,  or  In  the  exhibi- 
tion of  the  various  pieces  and  designs.  On 
the  contrary,  the  company  agreed  to  furnish 
"expert  artisans"  to  do  the  work  of  firing, 
and  they  also  sgreed  to  pay  all  claims  for 
damages  for  Injuries  to  persons  or  property 
resulting  from  the  fireworks.  In  the  case  of 
Painter  v.  Mayor,  eto..  of  Pittsburgh,  46  Pa. 
St  213,  the  subject  of  corporate  .municipal 
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liability  for  work  done,  and  the  payment  of 
damages  for  injuries  Inflicted,  by  independ- 
ent CQntractora,  was  thoroughly  reviewed,  In 
an  exlianstire  and  able  opinion,  by  Mr.  Jna- 
tice  Strong.  He  showed  most  clearly  that 
the  city,  In  the  circamBtances  of  that  case, 
waa.  no*  liable.  He  said,  among  other 
thmga:  "Is  the  city  liable?  We  think  not 
The  wrong  was  not  done  by  any  BOTvants  of 
the  defendants.  There  is  no  room  for  the 
application  of  the  principle  respondeat  su- 
perior. The  defendants  had  no  control  orer 
the  men  employed  by  the  contractors,  or 
OTer  the  contractors  themselves.  They  could 
not  dismiss  them,  or  direct  their  work.  The 
excavation  was  not  illegal,  and  there  was  a 
superior  to  the  woiicmen.  to  wit,  the  con- 
tractoiv.  There  cannot  be  more  than  one 
superior  legfUly  responsible.  •  •  •  It  Is 
now  settled  In  that  country  [Bngland]  that 
defendants  not  personally  interfering  or  giv- 
ing directions  respecting  the  progress  of  a 
work,  but  f»ntractlng  with  a  third  person  to 
do  it,  are  not  responsible  for  a  wrongful  act 
done,  or  negligence  In  the  performance  of 
the  contract,  if  the  act  agreed  to  be  doBe  is 
le^l."  In  the  case  of  Smith  v.  Simmons, 
103  Pa.  8t.  32,  this  subject  again  came  be- 
fore us.  A  ditch  was  dug  in  a  public  street, 
by  the  license  of  a  borough,  to  lay  a  water 
pipe  for  a  citizen.  The  action  was  against 
the  ownw,  to  recover  damages  for  a  per- 
sonal injury  suffered  by  a  woman  who  fell 
into  the  ditch  at  night  because  it  was  InsufA- 
dently  guarded;  and  the  question  was 
whether  the  owner  was  llaUe,  or  his  Inde- 
pendent contractor,  who  did  the  work.  We 
held  that  the  contractor  was  liable,  and  the 
owner  not  Mr.  Justice  Gordon,  delivering 
the  opinion,  said:  "Was  the  digging  of  the 
ditch  in  the  public  street  of  the  borough  of 
Susquehanna  a  nuisance  per  se?  If  not,  if 
it  was  such  a  necessary  work  as  was  pnq>- 
erly  llcensable  by  the  bwough  council,  then, 
OS  the  second  qumtlon,  was  the  defendant 
chargeable  with  ue  negligence  of  his  con- 
tracts who  hod  charge  of  the  work?  •  •  • 
If  the  ditch  dug  for  and  at  the  instance  of 
Dr.  Smith  was  a  public  nuisance,  then  be, 
and  all  engaged  in  sinking  it,  were  reapon* 
slble  for  all  damages  resulting  from  It,  and 
the  doctrine  of  respondeat  superior  is  ont  of 
the  case." 

It  wlU  thus  be  seen  that  if  the  work  Itself 
Is  without  legal  authority  tlie  principal  is  lia- 
ble, as  well  as  the  lndep«ident  contractor;  and 
the  question  arises,  what  Is  the  character,  in 
this  re^ct.  of  the  work  which  was  being 
done?  It  Is  alleged  for  the  plaintiff  that  the 
Bcaffcddlng  was  an  unlawful  structure,  and, 
being  erected  in  a  public  highway,  was  a  nui- 
sance per  ae.  The  basis  of  tills  contention  is 
an  ancient  enactment  passed  In  the  year  1721, 
whoi  the  state  of  Pennsylvai^  was  an  Eng- 
lish province.  By  the  fourth  section  of  the 
act  of  August  26, 1721  (Brightly.  Pnrd.  Dig. 
S14,  pi.  1),  it  Is  provided  that:  "If  any  per- 
son or  persona,  of  wliat  sex,  age,  degree  or 


quality  soever,  shall  Are  any  gm  or  oQur 
fire-arms,  or  shall  make  or  canse  to  tw  made, 
or  sell  or  nttet,  or  offer  to  expose  to  saic  any 
squibs,  nx^ets  or  ottaer  fire-wcffka,  ot  shsD 
cast,  throw  or  fire  any  squlbt,  rockets  or  otbe: 
flre-worin  within  the  of  PbUadelpIiir:. 
without  the  governor's  special  license  for  ibe 
same,  of  which  license  due  notice  shall  first  te 
given  to  the  mayor  of  the  said  city,  such  per- 
son or  persons  so  offending,  and  being  tbeie- 
of  convicted  before  any  one  Justice  of  tiie 
peace  of  the  said  city,  either  by  confession  of 
the  said  party  so  offending,  or  the  viev 
of  any  of  the  said  Justices,  or  by  the  oatii  or 
affirmation  of  one  or  more  witnesses,  stall  for 
every  exlcb  olfence,  forfeit  and  pay  the  som 
of  five  shillings."  The  remainder  of  the  act 
provides  a  method  of  coUecrtlng:  the  flue  by 
distress  and  sale  of  the  offender's  goods,  and. 
If  that  is  unavailable,  then,  by  the  tmprifm- 
ment  of  his  body.  Doubtless  there  were  rea- 
sons In  those  days,  when  Phlladeljdiia  was  a 
small  town,  and  the  governor  resided  wtthtn 
Its  IXvalta,  for  requiring  that  hia  special  li- 
cense should  be  obtained  wheneTer  flreoni^- 
ers  were  to  be  e:cploded,  or  fireworks  exbib- 
Ited.  But,  in  the  present  state  of  onr  popula- 
tion and  onr  business  affatos,  it  seems  rather 
lodfcrons  than  oth^ wise  that  suCb  a  reqi^ 
ment  i^nld  be  considered  Decessary,  as  pre- 
liminary to  every  display  of  fireworks  that 
may  be  contemplated  by  the  city  or  by  prtrate 
persons.  It  Is  doabtful  whether  any  Ueeose 
under  this  antiquated  statute  1ms  ever  ben 
issaed  In  the  history  of  our  coiniixuiwealth, 
and  It  Is  certain  that  it  is  TiiilverBally  disre- 
garded. The  subject  is  certainly  a  matter  of 
mere  police  regulation,  and  is  donbtless  within 
the  entire  control  of  the  municipal  anthorltlfs: 
and  It  seems  quite  odd  that,  when  a  mnnlcipa! 
corporation  sees  fit  to  antborfae  sneh  a  dia- 
play.  It  should  be  reminded  of  Its  Ia(^  of 
power  by  a  reading  of  tfala  old  law,  which,  i! 
it  be  in  force,  would  subject  tbe  dty  to  a  fine 
of  five  shillings,  and  a  distress  of  Its  goods, 
and  a  possible  imprlacmment  <tf  Bonoe^ody,  for 
a  violation  of  its  provlslM)*.  It  Is  true  that 
this  court  has  decided  that  thto  act  is  still  In 
force,  and  ^t  its  prorlriona  moat  be  ob- 
seiTed.  In  the  case  of  Homo^  v.  Com.,  W 
Pa.  St  221,  we  decided  that  parties  who  to- 
gaged  In  mannfactnring  fireworks  in  the  dt; 
of  I^hiladelphla  without  a  license  from  tlK- 
governor  to  do  so  were  gnllty  of  a  TitAitlon  (tf 
this  law,  and  became  subject  to  Its  penaltin. 
Bat  that  deddon  related  to  «not3k«  clauae  o? 
the  act  than  the  one  in  question,  and  it  con- 
cerned on^  the  action  of  Indlvldnal  persou 
who  were  traneeres^g  the  proviedons  of 
law.  In  this  case  It  is  the  <^  Itaelf,  actjns 
in  Ita  corporate  capacity,  that  is  llie  subject 
eondderation.  There  Is  nothing  oniairxut,  m- 
trInsicaUy,  In  the  prcparatloo  ana  eai^bttiou 
of  fireworlEs  by  a  dty  acting  as  a  nranictpoi- 
ity.  Unless^  ther^ore,  the  terms  of  the  act 
of  1721  apply  to  incorporated  cities,  and  In- 
clude them  within  the  prohibitions  deslfniatii' 
the  erection  of  tbe  acaffolding  in  qoestion  vta* 
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not  unlawful.  We  think  It  very  clear  that  the 
act  was  not  Intended  to  apply  to  cities  when 
noting  In  their  corporate  capacity.  The  prohl- 
bitiun  of  tbe  act  extends  to  "any  peraim  or 
persons  of  what  sex,  age,  degree  or  quality 
soever."  It  wUl  hardly  he  pretended  that 
such  a  description  embraces  municipal  bodies. 
It  includes  Individual  persons,  living  human 
beings,  only.  In  providing  the  penalties,  the 
act  directs  that  "such  person  or  persons  bo 
offending"  shall  be  proeecuted  and  convicted 
before  a  justice  of  the  peace,  and  upon  cwi- 
viction  sball  pay  a  fine  of  five  shillings.  The 
act  furtber  provides  for  the  collection  of  the 
line  by  a  disti-ess  and  sale  of  the  offender's 
goods,  if  he  have  any,  and,  if  not,  then  by  the 
imprisonment  of  his  body.  These  penalties, 
aad  their  collection,  are  entirely  appropilate 
to  tlie  cases  of  individual  persons,  but  entirely 
fuapproprlate  In  the  case  of  cities,  or  other 
luiinidpal  bodies.  We  therefore  hold  that  the 
act  of  1721  does  not,  in  this  respect,  apply  to 
Titles,  and  that  exhibitions  of  fireworks,  when 
conducted  under  their  authority,  are  not  un- 
lawful, and  hence  the  work  of  preparing  for 
tlieni  is  not  unlawftil. 

It  was  dalmed  that  the  city  was  negligent 
lu  not  having  policenien  or  otliei  agents  at 
tbe  bridge  to  warn  people  off,  and  protect 
them  from  danger.  But,  unless  It  was  the 
iltity  of  the  city  to  prevent  any  travel  on  the 
bridge  while  the  scaffold  was  being  erected. 
we  cannot  see  how  negligence  can  be  Imputed 
in  this  regard.  We  certainly  do  not  think  It 
w&B  the  duty  of  the  city  to  suspend  all  travel 
on  tlie  bridge  because  an  ordinary  wooden 
scaffold  was  being  erected  on  one  side  of  the 
bridge.  If  we  should  say  that  In  this  case, 
consistency  would  require  that  we  should  say 
tbe  same  thing  as  to  the  erection  of  scaffolds 
along  tbe  streets  In  any  other  part  of  thp  city, 
which,  of  course,  could  not  be  done  without 
pi-acHcally  suspending  all  the  bniiding  upera- 
tiona  which  require  the  use  of  scaffolds.  The 
evidence  shows  that  many  thousands  of  per- 
sons passed  to  and  fro  over  the  bridge  while 
the  scaffolding  was  being  erected,  and  yet  no 
ether  accident  than  this  Is  shown  to  have  oc- 
curred. It  certainly  was  not  the  duty  of  the 
city  to  have  policemen  on  hand  to  conduct 
each  foot  passenger  across  the  bridge.  That 
would  have  been  Impossible,  on  account  of 
numbers,  and  It  would  have  been  ineffective 
to  protect  against  this  accident,  in  any  event. 
No  policonan  could  know,  any  better  than 
any  other  person,  that  this  particular  accident 
would  or  might  happen,  and  therefore  could 
not  warn  anyl)ody  against  It.  The  sidewalks 
were  closed  at  the  ends,  but  the  roadways 
were  open,  and  both  railway  cars  and  foot  pas- 
sengers were  constantly  passing  and  repass- 
ing. The  stick  that  caused  the  death  of  the 
child  fell  in  the  roadway  while  It  was  being 
bandied  by  the  contractors'  workmen.  While 
this  may  be  a  very  good  reason  for  holding 
the  contractors  liable,  we  can  discover  no  rea- 
son for  holding  the  city  liable.  Tlie  case  bears 
no  analogy  to  the  cases  in  which  permanent 


or  dangerous  obstructions  to  travel  are  per- 
mitted by  city  antboritles  to  remain  In  posl- 
tlona  where  the  safety  at  travelers  Is  imptdv 
lied.   Jodgmeat  afflrmed. 

STERRETT,  C.  J.,  and  WILLIAMS  and 
DEAN,  JJ^  dissent. 


COMMONWEALTH  v.  MERCHANTS'  & 
MANUFACTURERS'  NAT.  BANK 
OP  PITTSBURGH. 
(Supreme  Court  of  PenneylTania.    May  20, 
1895.) 

National  Banju— Taxation  "Equamtt  or  Bna- 

DBK. 

Act  June  8,  1891  iP.  L.  240),  providing 
that  banks  paying  a  certain  rate  upon  their  shares 
of  capital  stock  into  the  state  treasury  shall  be 
exempt  from  local  taxation,  and  that  banks  failr 
ing  to  do  8o  shall  )m>  assessed,  both  locally  and 
by  tiie  atate,  at  a  lower  and  uniform  rate  npoa 
the  appraised  value  of  their  shares,  ia  not  repus- 
nant  to  Const,  art.  9,  |  1.  which  provides  that  all 
taxes  shall  be  uniform  upon  the  same  class  of 
subjects  within  the  territorial  limits  of  the  au- 
thority lev3^iv  the  tax. 

Appeal  from  court  of  common  pleas,  Daa- 
phln  county. 

Action  by  the  commonwealth  against  the- 
MerchontB'  &  Manufactui-era*  National  Bank 
of  Pittsburgh,  Pa.,  to  collect  a  tax.  From  a 
judgment  rendered  on  appeal  from  the  set- 
tlement of  the  aadltor  general  and  state 
treasurer,  defendant  appeals!.  Affirmed. 

John  Wilson,  for  appellant.  Henry  C.  Me- 
Cormick,  Atty.  Oen.,  and  John  P.  Elkin. 
Dep.  Atty.  Gen.,  fen-  th»  Commonwealth. 

WILLIAMS,  J.  The  complaint  of  the  ap- 
pellant Is  against  the  inequality  of  burden 
existing  under  the  operation  of  the  statute 
providing  for  the  taxation  of  national 
banks.i  The  argument  Is  that  Inequality  of 
burden  establishes  the  unconstitutionality  of 
the  law  under  which  the  tax  Is  levied.!  If 
the  validity  of  our  tax  laws  depends  upon 
their  ability  to  stand  successfully  this  test,. 
there  are  none  of  them  that  can  stand.  Ab- 
solute equality  of  burden  is  theoretically  pos- 
sible, but  it  has  not  been  attained  in  prac- 
tice in  this  state.  It  Is  a  reasonable  pre- 
sumption that  banks  are  honestly  organized, 
and  that  each  one  enters  upon  Its  business 
career  with  an  actual  capital,  exactly  equal 
to  the  face  value  of  all  its  shares  of  stock. 
A  tax  levied  at  any  given  rate  per  cent  on 
the  sharei  would  operate  for  a  few  montba 
to  produce  substantially  uniform  results. 
But,  once  launched  In  business,  each  bank 
Is  affected  by  many  circumstances  and  in- 
fluences that  are  peculiar  to  it  One  banic 
may  accumulate  its  earnings  In  a  large  sur- 

lActJane  8,  ISdl  (P.  L.  240). 

9  Const,  art.  9,  3  1.  provides  that  "All  taxe» 
shall  be  nnlform  npon  the  same  class  of  subjects 
within  the  terrltoi-ial  limits  of  the  authority 
lerylng  the  tax.  •  • 
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plus  fund  to  be  used  In  the  business  of  tbe 
bank;  another  may  dlrlde  Its  earnings  In 
dividends  semiannually  among  Its  stock- 
holdei-8.  One  bank  may  be  managed  with 
financial  skill  and  economy;  another  may  be 
conducted  In  a  careless  and  extravagant 
manner.  One  may  be  located  at  an  active 
business  center,  and  have  a  laiige  Hue  of 
deposits  and  discounts;  another  may  be  lo- 
cated at  an  unimportant  point,  where  money 
is  scarce,  and  loans  few.  These  and  many 
other  circumstances  result  In  decided  suc- 
cess In  some  cases,  In  tbe  swallowing  up  of 
earnings  In  expenses  in  others,  and  in  a  posi- 
tive impairment  of  capital  In  some  others. 
The  law  that  operated  with  practical  uni- 
formity of  result  at  first,  produces  notice- 
able Inequality  as  the  results  of  differences 
In  location  and  management  begin  to  de- 
velop themselves,  until  results  such  as  are 
brought  to  our  attention  In  this  case  flow 
from  the  applieatlon  of  a  uniform  rate  of 
taxation  to  the  shares  of  stock  at  their  par 
value.  The  Inequalities  are  due  to  causes 
which  the  leglslatui-e  could  not  be  required 
to  foresee  or  provide  against,  and  for  that 
reason  they  cannot  be  charfjed  to  the  law. 
But  the  appellant  complains  that  the  law 
furnishes  two  modes  and  rates  for  taxiiig 
the  stock  of  natioual  banks,  and  denies  that 
thia  can  be  constitutionally  done.  But  the 
state  flufls  It  convenient  and  economical  to 
tax  its  corporations  and  collect  the  taxes 
through  its  own  proper  machinery.  To  in- 
duce the  banks  to  make  their  returns  to  the 
auditor  general,  and  to  pay  their  taxes  into 
the  state  treasury,  the  state  offers  an  in- 
ducement. It  proposes  to  relieve  all  the 
banks  from  local  taxation  that  elect  to  pay  a 
certain  rate  per  cent,  upon  their  shares  of 
stock  directly  Into  the  state  treasury.  All 
the  banks  may  come  into  this  class.  All 
that  do  are  assessed  with  a  uniform  rate  i>er 
cent.,  which  they  pay  at  one  time  and  one 
place.  Those  that  elect  not  to  pay  this  rate 
are  assessed  at  a  lower  and  uniform  mte 
upon  the  appraised  value  of  their  shares,  and 
upon  this  valuation  the  local  as  well  as  the 
state  taxes  are  assessed.  We  caunot  say 
that  this  classification  is  unconstitutional, 
□or  that  the  rate  per  cent  differs  so  widely 
as  to  Invalidate  the  law.  The  rate  is  uni- 
form for  each  class,  and  the  aggregate  of 
the  taxes  levied  per  share  In  both  classes  Is 
as  uearly  the  same  as  could  well  be  esti- 
mated in  advance  of  the  action  of  the  local 
authorities,  which  It  is  Impossible  to  for& 
cast  with  accuracy.  The  banks  are  them- 
selves responsible  for  the  existence  of  the 
second  class.  They  are  all  invited  to  deal 
directly  with  the  state.  If  they  do  not,  It  is 
fair  to  assume  that  their  action  Is  guided 
by  what  they  believe  to  be  their  own  pe- 
cuniary Interest.  Of  a  want  of  uniformity, 
which  Is  tbe  result  of  their  own  deliberate 
action,  they  certainly  ought  not  to  complain. 
Of  a  want  of  equality  of  burden  that  results 
from    clrcumstaurca    affecting  particular 


banks,  and  la  not  produced  by  Uie  applica- 
tion of  the  law,  they  cannot  complain.  w« 
think  the  teamed  Judge  decided  tbto  ca^' 
correctly,  and  the  judgment  la  now  afflrme-1 

STimRETT,  a  and  OREEX,  not  sit 
ting. 


HALB  Y.  BQUITABLB  AID  UNION. 
(Supreme  Court  of  PemivIranbL    May  34. 
180S.) 

BsKBriT  Insdhaxob—  AUBHrnnsT  or  Br-Lkira— 
ErPEOT  OK  Cbbtitioate. 
A  m^ber  of  a  benefit  society  who  took  a 
certificate,  "subject  to  sudi  laws,  rules,  and  re,:- 
ulations  as  now  exist  or  may  hereafter  be  adopts! 
by  and  governiuR"  the  society,  under  which  Ar 
was  to  receive  one-half  the  amount  thereof  in  1'2 
years,  "if  living  ard  in  good  standing."  was  if.-: 
houod  by  a  mthsequent  ameoidment  of  the  bs- 
laws  which  restricted  tbe  benefits  to  holders  i  ■ 
certificates,  both  previously  and  sabeetiiieiitiy  > 
sued,  who  should  live  to  the  exoectation  of  a:- 
end  become  totally  disabled,  and  limiting  the  i^} 
meat  then  to  be  made  to  10  per  cait.  of  fh- 
amount  of  the  certificate. 

Appeal  from  couit  of  common  pleas.  'War- 
ren county;  Charles  H.  Noyes,  P.  J. 

Assumpsit  by  Susan  Hale  against  th-. 
Equitable  Aid  Union  on  a  benefit  certlficat*-. 
From  a  judgment  for  plaintiff,  defendant  aii- 
peals.  Affirmed. 

In  1881  the  plaintiff  became  a  member  of 
the  defendant  society,  and  took  a  benefit  cer- 
tificate therein  for  $1,S00,  "subject  to  su-l 
laws,  rules,  and  regulations  as  now  exist  or 
may  hereafter  be  adopted  by  and  govemlDi: 
said  corporation,"  and  by  which  sbe  becanip 
entitled  to  receive  one-half  the  amount  after 
twelve  years,  "If  living  and  iu  good  staml- 
ing."  The  defendant  alleged  that  an  amend- 
efl  by-law  was  adopted  in  1883,  providlit; 
that  "ail  persona  holding  benefit  certlflcatos 
*  *  *  who  shall  live  to  the  expectation  <>f 
life,  •  •  •  and  becoming  totally  physii-al 
ly  disabled,  shall  be  entitled  to  receive  a  otu 
tenth  part  of  the  amount  specified  in  tbeir 
benent  certificate,"  and  refnaed  to  pay  tbe 
plaintiff  more  than  f  180. 

Following,  among  others,  are  defendaot'^ 
assignments  of  error:  "Third.  The  lennie«: 
court  below  erred  In  the  answer  to  the 
fendant's  first  point,  which  point  and  an- 
swer are  as  follows,  to  wit:  '(1)  The  i^io- 
tlff,  as  a  member  of  the  corporation  defend- 
ant, was  bound  by  the  amendments  to  i*.< 
by-laws  providing  for  the  payment  yearly, 
upon  the  arrival  at  the  period  of  expectation 
of  life  and  total  physical  disability,  of  t 
one-tenth  of  the  amount  specified  in  her 
benefit  certificate.  Instead  of  the  payment  of 
the  one-balf  of  the  amount  specified  in  sail 
certificate  at  the  arrival  of  such  perio^r 
Answer:  'Answered  in  the  negative.*  Founb 
The  learned  court  below  erred  In  not  sd- 
swering  the  defendant's  second  point  in  ibt 
afflrmatlve,  which  point  and  answer  are  s» 
foUowa,  to  wit:        Under  the  agreement  of 
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the  plaintiff,  contained  In  her  application  for 

a  benefit  certificate,  "to  accept  said  bene- 
ticlary  certificate,  subject  to  such  lawa,  rules, 
aud  t-egulatlona  as  now  exist  or  may  here- 
after be  adopted,  and  goTernlnff  aaid  cor- 
poration," and  the  authority  contained  In 
article  6  of  the  defendant's  charter  of  In- 
corporation, to  "enact  such  constitution,  by- 
laws, rules,  and  r^nlatlons  aa  from  time  to 
time  shall  be  deemed  necrasary  and  proper 
for  the  goremment  of  sncb  corporation.  In- 
cluding the  admission  or  election  of  mem- 
bers, their  rcmoral  or  suspension,  the  pay- 
ment of  dues,  fees,  penalties,  boiefits,  man- 
agement of  all  its  funds  and  proper^,  and 
from  time  to  time  alter  and  modify  the  same 
as  shall  be  therein  provided,"  the  defendant 
corporation  had  tlie  power  to  change  the 
by-laws  in  force  at  the  time  the  plaintiff  be- 
came a  member  of  the  defendant  corpora- 
tion, and  to  adopt  In  Iteu  thereof  the  amend- 
ment, section  14,  by-laws  of  1893,  which 
amended  section  Is  Id  part  as  foUows:  "All 
persons  holding  valid  benefit  certificates  that 
have  been  or  may  be  hei-cafter  issued  to 
them  who  shall  live  to  the  period  of  expecta- 
tion of  life  as  designated  in  section  2  of  this 
act  'Synoiwls,'  and  becoming  totally  physic- 
ally disabled,  shall  be  entitled  to  receive 
yearly  a  one-tenth  ijart  of  the  amount  speci- 
fied in  their  benefit  certificate;"  and  such 
new  by-laws,  when  adopted  before  tbe  pe- 
riod of  expectation  of  life,  became  binding 
upon  the  plaintiff.'  Answer:  'As  to  the  sec- 
ond point,  I  will  refer  to  the  general  charge 
for  my  answer.  In  which  It  Is  fully  covered.' 
Fifth.  The  learned  court  below  erred  In  the 
answer  to  tbe  defendant's  fifth  point,  which 
point  and  answer  read  as  follows,  to  wit: 
Under  all  the  evidence  In  tbe  case,  tbe 
verdict  of  the  jury  for  tbe  plaintiff  can  omy 
l>e  for  tbe  sum  of  one  huudi-ed  and  eighty 
dollars  ($18(1),  with  Interest  from  July  21. 
1S93.'  Answer:  'I  answer  this  point  in  the 
ne?atlv&  Under  tbe  whole  case,  gentlemen, 
I  advise  you  that  your  verdict  should  be  for 
tbe  plaintiff  for  the  sum  of  f900,  with  In- 
terest from  the  time  when  It  became  due, 
which  the  counsel  have  agreed  upon-* " 

Ball  ft  Thompson  and  W.  H.  Tennant,  for 
appellant.  H.  J.  Muse,  Sam'l  T.  NeiU,  and 
J.  H.  Donly,  for  appellee. 

PER  CURIAM.  The  controlUng  question 
in  this  case  la  whether  the  plaintiff  was 
lionnd  the  BabBeqnent  amendments  to  de- 
feiidant^a  by-laws,  providing  tm  the  pay- 
ment yeariy,  upon  arrival  at  tbe  period  of 
expectation  of  life  and  total  physical  disa- 
bility, of  one-tenth  of  tbe  amount  specified 
in  her  benefit  certificate,.  Instead  of  the  pay- 
ment of  one-half  of  said  amonnt  at  the  time 
Bpeclfled  In  said  eertlflcata  This  question  Is 
to  some  extent  involved  in  each  of  the  as- 
signments of  error,  but  more  particularly  in 
ttae  defendant's  first,  second,  and  fifth  re- 
quests for  charge,  recited  in  the  last  three 
specifications;  and  It  appears  to  '/ave  been 


correctly  decided  In  favor  of  the  plalntUCi 
not  only  In  the  general  charge,  but  also  la 
the  learned  judge's  answers  to  said  requests. 
In  the  formw  he  correctly  said,  among  other 
things,  that  a  contract  between  an  associa- 
tion, feuch  as  the  defendant,  and  one  of  Its 
members,  cannot  be  impaired  or  altered  by 
either  of  the  parties  thereto,  except  so  far 
as  tbe  power  to  do  so  Is  reaerred.  The  bene- 
fit certificate  was  accepted  by  plaintiff  "sub- 
ject to  the  right  ot  the  corporation  to  amend 
Its  by-laws,  and  to  change  tbe  contract  la 
so  far  as  tbe  by-laws  make  it,  but  not  in 
so  far  as  tbe  contract  Is  made  by  the  bene- 
fit certificate  itself.  For  these  reasons,  I 
think  the  plaintiff  Is  entitled  to  recover,  un- 
der the  undisputed  evidence,  tbe  one-balf  of 
the  sum  mentioned  in  the  certificate."  We 
fijid  nothing  In  tbe  record  that  would  Justify 
us  In  sustaining  either  of  the  specifications, 
and  the}-  are  therefore  dlsmlaaed.  Judgment 
affirmed. 


SMITH  V.  ERVIM  et  aL 
(Sniveiiie  Court  of  PennsylTania.    May  20. 
1893.) 

Dissolution  or  Pabtnehsbif— Evidehob. 
Od  an  Issue  when  a  partnerdiip  was  dis- 
solved it  appeared  that  the  special  partner  gave 
notice  of  an  Intention  to  withdraw  at  the  end  of 
1890,  in  the  manner  regniri-d  by  the  partnership 
articles;  that  in  January,  1891.  the  firm  was  iu- 
Tolvcdj  and  he  drew  out  only  a  imrtion  of  his  cap- 
ital, giving  a  receipt  therefor,  reciting  that  tlie 
balance  was  to  be  settled  when  cert^  accotiiitii 
were  dosed  out,  and  that  he  would  prorate  If  any 
loss  orcurred  In  the  cloaiog  out  tbe  accounts.  Dur- 
ing 1891  other  payments  were  made  to  the  special 

[)artner  on  account  of  his  capital,  but  he  claimed, 
n  onpoeitioo  to  his  partners,  that  the  firm  van 
not  dissolved  ttll  1882,  and  that  when  he  gave  tbe 
receipt  he  coneeoted  to  the  continuance  of  the 
partnership  for  another  year;  and  in  this  he  wan 
corroborated  by  a  general  partner.  In  Septem- 
ber, 1891,  a  general  partner  notified  the  special 
parmer,  in  the  manner  provided  by  the  artiides, 
and  on  paper  headed  with  all  the  parties*  names 
as  partners,  of  his  Intended  withdrawal  at  the  end 
of  1891,  and  on  tiie  trial  explained  that  he  gave 
notice  to  the  spedal  partner  because  of  ihe  tat- 
ter's interest  in  the  accounts.  Held,  that  th» 
mrtnerahip  was  not  dissolved  till  the  end  of  1801. 
Williams  and  Mitchell,  JJ.,  diBsentlng. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Bill  by  Frank  W.  Smith  against  Spencer 
Ervln  and  another,  trading  as  Ervlu  &  To- 
land,  for  an  account  From  a  decree  for 
plaintiff,  defendants  appeal.  Afiirmed. 

J.  Bayard  Henry  and  Richard  C  Dale,  for 
appellants.  Frank  P.  Prichard  and  John  Q. 
Johnson,  for  appellee. 

DEAN,  J.  On  the  tSth  of  January,  1890. 
Smith,  Ervln,  and  Toland,  In  firm  name  of 
Ervln  &  Toland,  formed  a  limited  partner^ 
ship  as  stockbrokers,  imder  act  of  March  21, 
1830,  and  snpplementa.  The  place  of  busi- 
ness was  Philadelphia.  Ervln  and  Toland 
were  general  partners,  and  Smith  special. 
Capital,  flG6,00a   Of  tbla.  $110,000  was  to 
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be  contribnted  by  the  ffeneral  partaers.  and 
950,000  by  the  special  partner.  The  term  of 
partttwship  was  three  years,  hot  It  was  pro- 
Tided  that  It  might  be  dlssolTed  by  any  one 
of  the  partners  glrlng  three  months'  notice 
In  writing  to  his  copai-tiiera  of  his  desire  to 
dissolve  at  the  end  of  the  year.  All  were 
to  be  paid  6  per  cent  interest  semlannualls^ 
on  capital  respectively  contributed  by  them. 
After  payment  of  all  expenses  lu  carrjing  on 
the  business,  and  interest  to  each  pai'tner  on 
the  capital  contilbuted  by  hlra,  tbe  special 
partner,  Smith,  was  to  receive  10  per  cent 
of  the  annual  profits,  and  Ervin  &  Toland, 
the  general  pnrtnera,  were  to  have  the  bal- 
ance equally;  this  balance  to  be  ascertained 
and  divided  at  the  end  of  each  year.  In  ad- 
dition, each  of  the  general  partners  bad  tbe 
right  to  draw  each  month  a  sum  not  exceed- 
ing $500  for  his  personal  exposes;  this,  how- 
ever, to  be  charged  to  their  personal  ac- 
counts. At  the  date  of  the  formation  of  the 
partnership  the  special  partner,  this  plain- 
tiff, paid  In  $30,000,  and  within  a  few  months 
afterwards  $10,464,  leaving  a  deficiency  in 
his  stipulated  conti-lbutlon— ?50,000— of  $3,- 
536.  During  the  first  year  of  the  business, 
Ervln  &  Tolaud  organised  the  "Reading  Syn- 
dicate,"  and  undertook  to  carry  on  margin  for 
customers  about  200.000  shares  of  Reading 
Railroad  stock.  They  also  took  a  partner- 
ship interest  In  about  7,000  additional  shares 
of  the  same  stock.  In  October  of  the  same 
year,  while  the  partnei-ship  was  thus  involv- 
ed, Mr.  Smith  notified  the  general  partnei-s 
of  his  intention  to  withdraw  his  capital. 
Some  time  after  this  the  general  partners  In- 
formed him  of  the  condition  of  ^  firm's 
business;  that  the  secuiitles  they  were  car- 
rying bad  fallen  greatly  in  the  market,  and 
the  withdrawal  of  bis  capital  meant  heavy 
loss  to  all,  and  lns<dvency  for  tbe  partner- 
ship. The  conferences  ran  along  until  the 
close  of  the  year.  The  boiAs  then  showed 
a  net  loss  of  over  $37,000.  ^  a  result  of  a 
thoi'ougb  examination  of  the  business  by  Mr. 
Smith,  it  was  agreed  between  tliem  that  he 
should  be  paid  $10,000  at  once.  For  this  he 
gave  his  receipt,  thus:  "Philadelphia,  Jan. 
9th,  ISOl.  Received  from  Ervln  &  Toland 
ten  thousand  dollars  on  account  of  my  cnpl- 
tai,  the  balance  of  my  interest  to  be  settled 
as  soon  as  possible,  when  certain  accounts 
that  show  a  shrinkage  are  closed  out,  I  agree- 
ing to  prorate  equally  with  Spencer  Ervin 
and  Edward  D.  Toland,  my  partners,  if  any 
loss  is  sustained  in  so  closing  these  outstand- 
ing accounts.  Frank  W.  Smith."  Besides 
this  $10,000,  there  was  paid  Smith  during  the 
year  1891  $8,000  more.  The  Reading  stock 
steadily  declined,  and  that  owned  by  the 
partnership  In  June,  1891,  showed  a  net  loss 
of  $72,000.  In  tliat  month  it  began  to  go  up, 
and  the  stock  was  gradually  sold  on  the  ad- 
vancing market  until  the  last  of  It  was 
closed  out  November  0th  following.  The  net 
loss  on  this,  an<l  some  other  securities  of  less 
amount,  footed  up  $'Jl,t)4*->m     Mr.  Smith 


then  received  a  statement  from  tbe  firvi  of 
the  business  of  1881,  taking  as  a  basis  the  re- 
sults of  1S90,  of  which  he  had  knowledge  by 
personal  examination  of  the  bool£s,  and  whie:i 
year  showed  a  net  loss,  accwding  to  trisi 
balance,  of  over  $.^7,000.  In  this  statemert 
he  was  allowed,  for  the  year  1391.  interest 
at  6  per  cent,  on  $30,000,  this  sum  being 
timated  as  the  average  amount  of  bin  capital 
in  tlie  business  for  that  year.  At  the  same 
time  he  was  cliarged  with  one-third  tbe  loc^s^ 
on  the  business  of  1880,  and  credited  wiiii 
10  per  cent  of  the  profits  of  1891.  To  this 
Atr.  Smith  made  objectlona.  He  claimed  ti» 
business  for  both  years  should  be  con&ider*J 
together,  and,  after  allowing  to  each  partner 
Interest  on  the  capital  C(»itrlbnted  by  him. 
h^  as  special  partner,  under  the  partnorsfcii> 
agreement  of  ISth  of  January,  1S90,  slhiuU 
be  awarded  10  per  cent  of  the  aggregate 
profit  as  shown  at  the  end  of  the  year  iB^i. 
He  aven'ed  he  had  a  right  to  be  treated  as  i 
partner  for  the  full  two  years,  because  th«*e 
had  been  no  dissolntion  until  January  1,  liftr.1. 
when  the  paitnership  ended  by  the  fonoaJ 
withdrawal  in  writing  of  Mr.  Toland.  Ervtc 
and  Toland  alleged  the  partnership  «-as  die- 
solved  on  January  1st,  1891,  Mr.  Smith  hav- 
ing given  them  notice  in  October  previous 
his  intention  to  withdraw,  and  Iiaving  actual- 
ly drawn  out  thereafter  his  capital,  as  fa5: 
as  a  prudent  consideration  for  all  their  in- 
terests warranted.  If  tbe  relation  of  Mr 
Smith  as  partner  ended  1st  January,  1891. 
Ervin  and  Toland  claim,  th&a  he  gets  bit>-l 
the  actual  capital  paid  In  by  him.  and  al>-iut 
$1,000  more.  Ervin  and  Toland  get  in  prt>ii-!> 
something  over  $11,000  each.  If  there  w:i<- 
no  dissolution  of  the  partnership  nntil  lst.T&D- 
uary,  1892,  then  Mr.  Smith  gets  f5,120  mor^ 
than  Ervln  and  Toland  now  admit  is  his  due. 
The  Issue  raised  is  as  to  the  date  of  di5- 
solution  of  the  partnership,  and  Is  porely  vi.f 
of  fact.  The  statement  of  tbe  account  aii<l 
balance  due  Smith  are  determined  as  we  re- 
termine  that  fact.  By  agreement  of  the  par- 
ties the  whole  matter  was  referred  to  J.  lev- 
ering Jones,  Esq.,  to  take  testimony  au-1 
make  report  as  to  law  and  the  facts,  as  if  a 
blU  in  equity  for  account  had  been  filed.  Tb- 
referee  took  the  testimony,  and  inade  a  v^, 
clear  and  concise  report  on  the  facts.  lU 
says:  "The  primary  question  to  be  cousi>1- 
ered  in  this  cause  Is,  when  did  the  partner- 
shlp  made  on  January  13,  1890,  lietwtvii 
Spencer  Ervin  and  Edward  D.  Toland  as  ges 
eral  partners  and  Frank  w.  Smith  as  ^etbl 
partuer,  terminate?"  He  auswera,  '"On  l>t 
of  January,  1891,"  and  states  the  account, 
and  suggests  decree  accordingly.  His  finti- 
Ing  of  fact  was  not  approved  by  tbe  learned 
judge  of  the  court  of  common  pleas,  who. 
nevertheless,  agrees  with  tbe  reftfee  that 
"the  dispute  in  the  case  arises  over  the  qiH^ 
Uon,  when  was  the  firm  disserved  aa  recaid« 
Mr.  Smith?"  He  then  draws  tbe  ray  oi^<- 
slte  conclusion  from  the  same  evkleace  i^r 
which  liie  retene  based  bis  conclusloiu.  Hi» 
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<^ltiIon  fea  that  the  partnership  termioated  at 
the  end  of  the  rear  1891,  Instead  of  at  the  be- 
ginning: of  It,  and  he  directs  the  account  t« 
l3e  stated  accordingly.  This  leaves  to  us  the 
<Jutj-  o(  determining  between  them. 

At  the  outstart  It  may  be  conceded  the 
'Case  Is  a  close  one  on  the  evidence,  and.  If 
the  referee  and  court  had  been  In  accord,  un- 
cler  oar  well-settled  rule  not  to  disturb  the 
findings  of  facts  in  the  court  below  unless  for 
manifest  error,  a  decree  for  either  party  would 
rirobably  have  been  sustained.  Tliere  are  two 
leading  significant  facts.  One  is  wholly  Incon- 
sistent with  the  claim  now  set  up  by  plaintiff, 
tlie  other  with  that  now  set  up  by  defendants. 
The  receipt  for  ?10,000,  signed  January  9, 
1801,  by  Smith,  is,  on  Its  face,  susceptible  of 
CO  reasonable  interpretation  other  than  at 
that  date,  by  his  request,  and  by  consent  of 
the  others,  the  partnership  lied  terminated; 
and  that  he,  according  to  the  language  of  the 
writing  Itself,  had  the  rlglit  to  withdraw  all 
the  money  he  had  paid  in  "as  soon  as  possi- 
ble, when  certain  accounts  that  show  a 
slti-inkage  are  closed  out"  The  claim  of 
.Smith  now,  that  bis  relation  as  partner  was 
Dot  severed  until  nearly  12  mouths  after- 
wards, la  flatly  contradicted  by  this  writing. 
Then,  on  the  other  hand,  the  act  of  Tolaud, 
on  2Gth  of  September,  ISdl,  Is  an  unequivocal 
itssertion  that  Smith,  nine  months  after- 
w-ards,  was  still  a  partner,  and  would  so 
continue  until  January  1,  1892.  On  a  paper 
Iieiided  with  the  names  of  Ervin  and  Toland 
as  g»iera]  and  Smith  as  special  partner,  dat- 
ed September  28,  1891,  he  serves  this  notice 
on  Smith:  "Dear  Mr.  Smith:  This  Is  a 
formal  notice  that  I  intend  to  withdraw  from 
the  firm  of  Ervln  &  Toland  on  January  1st, 
1S92.  Yours,  sincerely,  Edward  D.  Toland," 
If  Smith  had  ceased  to  be  a  partner,  as  To- 
land now  claims,  nine  months  before,  at  the 
end  of  the  year  1S90,  judging  of  the  usual 
operations  of  men's  minds  and  their  conduct 
in  business  affairs,  there  la  no  reasonable  the- 
ory which  will  account  for  this  contradictory 
act.  It  is  consistent,  and  only  consistent, 
with  the  Idea  that  Toland  believed  Smith  to 
be  still  a  partner,  and,  acting  in  accordance 
wltli  stipulation  0  in  the  partnei'ship  articles, 
desired  to  terminate  the  partnership  on  Ist 
January,  1892.  That  stipulation  i-eads  thus: 
•*nie  partnership  shall  continue  for  a  period 
of  three  years  from  the  12th  of  January, 
1890:  provided,  however,  that  any  one  part- 
ner, whether  general  or  special,  may  dissolve 
rhe  said  partnership  by  giving  his  copartners 
riii'ce  months'  written  notice  before  the  ex- 
piration of  any  calendar  yt-ar,  of  his  desire 
to  terminate  the  same  at  the  end  of  that 
year,"  That  Is,  the  partnership  still  existed. 
TtlT.  Toland  dertred  to  end  It  He  could  only 
do  so  In  the  way  provided  In  that  agreement. 
He  adopted  that  very  way.  On  this  suppo- 
sition only  Is  this  conduct  explicable.  The 
explanation  given  by  Mr.  Toland  in  hie  testi- 
mony is  this:  "I  simply  gave  Mr.  Smith 
this  notice,  as  during  that  period  there  were 
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certain  accounts  which  were  In  process  of 

liquidation,  in  which  we  were  all  interested; 
and  this  was  simply  notice  to  hlxn  that  I  In- 
tended to  retire  fr<Hn  business  on  Ist  of  Janu- 
ary, 1882."  If  the  aet  liad  been  equivocal, 
th^  explanation  would  have  helped  but  little 
in  ascertaining  its  tme  import;  but,  being 
manifestly  significant  of  &  continuing  part- 
nerahlp,  the  explaaation  is  wholly  unsatis- 
factory. It  is  within  common  observatimt 
that  a  cautions,  intelligent  business  man  not 
sddom  n^lects  those  formalities  which  are 
Indispensable  proof  of  important  transac- 
tions; but  It  is  a  rare  case  that  such  a  man 
will  take  pains  to  formally  assert  a  fact 
which  does  not  exist,— a  fact,  too,  highly 
prejudicial  to  his  own  interests.  In  effect, 
this  conduct  of  Toland's  was  an  assertion 
that  Smith  was  still  a  partnw,  and  therefore 
entitled  to  receive  $5,120  more  money  than 
Toland  now  admits  was  due  him.  But  To- 
land's conduct  is  not  more  slgniflcant  of  Die 
continuance  of  the  partnership  to  January  1, 
1S92,  than  Smith's  receipt  that  it  had  deter- 
mined in  January,  1891;  nor  is  Smith's  ex- 
planation of  that  paper  any  more  satisfac- 
tory. He  says:  "My  paitners  represented 
to  me  that  if  X  stayed  in  the  firm,  and  the 
firm  was  allowed  to  go  quietly  on  without 
disrnptlon,  we  would  undoubtedly,  by  virtue 
of  new  cnsttmiers  and  new  business  whlcli 
we  had  acquii-ed,  make  up  our  loss,  and  most 
likely  enjoy  a  good  profit  besides,  during  the 
coming  year.  *  *  *  I  said,  'If  it  seems  Im- 
possible to  do  any  business,  and  things  do 
not  get  any  better,  and  there  Is  no  business 
and  no  money,  I  will  stand  by  yon  If  I  have 
to  stand  these  losses  equally.'  Then  they 
gave  me  this  paper,  and  I  carelessly  signed  It 
with  that  understanding,  that  the  loss  that 
I  agreed  to  stand  pro  rata  with  them  was 
a  loss  that  was  to  be  made  up,  if  possible,  by 
a  continnatlon  or  extension  of  the  partner- 
ship which  I  then  had  a  right  to  dissolve." 
The  substance  of  the  explanation  Is  that, 
wishing  to  terminate  the  partnership,  and 
having  the  right  to  terminate  It,  be  cqpsented 
to  its  continuance,  and  then  accepted  a  writ- 
ten agreement  which  expressed  the  very  op- 
posite. Agreements  are  presumed  to  express 
the  assent  of  two  minds  to  the  same  thing. 
This  one,  according  to  Smith's  explanation, 
plainly  expreBsed  that  to  which  neither  as- 
sented. 

In  considering  this  vague  and  unsatisfactory 
explanation,  however,  we  are  not  without 
some  help  from  Mr.  Toland.  This  interroga- 
tory is  put  to  him:  "Q.  I  miderstand,  th«i, 
that  there  was  a  partnership  In  1690,  which 
Mr.  Smith,  giving  notice  in  the  latter  part  of 
that  year,  desired  terminated?  A.  Yes,  sir. 
Q.  But  you  continued  It  ttyr  another  year,  by 
af^reement  of  all  the  parties?  A.  Yes,  with 
the  understanding  with  Mr.  Smith  that  his 
capital  could  be  liquidated  as  fast  as  possible, 
commencing  with  flO.OOO,  Jannary  9th." 
Then,  further  on,  this  question  Is  put;  "Q. 
In  point  of  fact,  the  Ann  of  Ervin  &  Toland, 
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formed  under  that  written  agreement  of  1890, 
was  not  dissolved  until  December,  1891?  A. 
Well,  I  don't  know  about  that."  Smith's  ex- 
planation of  hts  receipt  Is  that  It  expressed  the 
very  opposite  of  what  was  agreed  upon.  To- 
land  almost  posltiT^  corroborates  him  in 
some  parts  of  his  testimony,  and  in  no  part  of 
it  contradicts  him.  Then,  taking  the  two 
statements  in  connection  with  the  unequivo- 
cftl  conduct  of  Toland  nine  months  afterwards, 
in  treating  Smith  as  a  partner  by  giving  no-  [ 
tice  of  his  Intention  to  terminate  the  partner^ 
ship,  we  are  'moved,  not  without  some  hesita- 
tion, to  adopt  the  conclusion  of  the  learned 
judge  of  the  court  below  that,  taking  all  the 
evidence  together,  it  shows  there  was  no  dis- 
solution of  the  paitnersliip  until  January  1, 
1892.  The  decree  Is  therefore  affirmed,  and 
the  appeal  is  dismissed,  at  costs  of  appellant 

MITCHELL,  J.  (dissenting).  The  matters 
which  led  to  this  controversy  having  occurred 
between  partners  who  were  on  entirely  friend- 
ly tcims,  were  unfortunately  not  carried  on 
with  the  formality  and  predion  desirable  in 
business  transactions,  and  It  is  not,  therefore, 
surprising  that  the  parties  failed  to  have  the 
same  understanding  at  the  time,  and  their 
recollections  now  differ.  But,  with  the  w^rit- 
ten  documents  as  a  basis,  I  am  of  opinion  that 
the  substantial  agreement  is  clear.  Mr.  Smith 
desired  to  dissolve  the  partnership,  and  had 
the  legal  right  to  do  so,  but  became  convinced 
that  it  would  involve  very  serious  loss,  not 
only  to  bis  partners,  but  to  himself,  to  do  so 
at  that  time.  He  therefore  agreed  that  no 
public  change  should  be  made,  but,  as  be- 
tween  the  partners  themselves,  the  notice  was 
not  withdrawn,  and  liquidation  commenced  at 
the  beginning  of  the  year  1891.  The  receipt 
shows  this  beyond  all  doubt.  Smith  received 
$10,000  of  his  capital,  and  the  rest  was  to  be 
repaid  "as  soon  as  possible,  when  certain  ac- 
counts that  show  a  shrinkage  are  closed  out." 
The  losses  on  these  special  accounts  were  to 
be  equally  divided,  but  It  Is  nowhere  said  or 
indicate^  that  general  losses,  or  any  losses  at 
all  on  new  business,  were  to  be  paid  In  port 
or  in  whole  by  Smith.  The  business  of  1S91 
was  a  new  business  on  a  new  basis,  and,  so 
far  as  the  partners  themselves  were  concerned. 
If  It  had  proved  a  losing  one,  Smith  could  not 
have  been  charged  with  any  share  of  the 
losses;  and,  on  the  other  hand,  he  had  no 
claim  for  any  of  the  proQts.  I  do  not  see  the 
difficulty  that  my  brethren  find  In  regard  to 
the  notice  by  Mr.  Toland  to  Mr.  Smith  In  Sep- 
tember, 1891.  The  firm  of  Ervln  &.  Toland 
continued  during  1S91,  so  far  as  the  public 
were  concerned.  The  use  of  the  firm  heading 
and  paper  was  therefore  not  only  natural,  but 
Imperative.  A  change  would  have  given  no- 
tice to  the  public  of  what  the  circumstances 
required  should  not  be  known.  And,  as  to 
the  partners  themselves,  the  firm  still  con- 
tinued under  the  same  name,  so  far  as  ilr. 
ErviQ  and  Mr.  Toland  were  concerned.  It 
was  this  lattw  firm  from  ▼'hlch  Toland  de- 


sired to  withdraw,  and  bis  doing  so  Inrolred 
the  winding  up  of  the  business  to  the  piililic 
eye  as  w611  as  In  fact  between  the  pftrtnen: 
and  therefore  the  termination  of  the  tempo rary 
arrangement  which  had  mn  through  the  year 
1891.  In  this  arrangement  Smith,  of  course, 
was  Int^^ed,  and  he  was  entitled  to  notice 
ot  its  Intended  termination.  The  letter  of 
Toland  to  Smith  was,  therefore,  not  only  t 
courteous  and  friendly,  but  a  proper,  basines* 
[  act.  I  would  reverse  tbls  Judgment  »nd  ap- 
prove the  flndlngi  of  the  referee. 

WILLIAMS,  J.,  concoTB  1X1  this  dimeuL 


In  re  STBINMETZ'S  ESTATB. 
Appeal  of  DUFFIBU>. 
(Supreme  Court  of  PennsylTanla.    Maj  20, 

1895.) 

CON8TBI7CTION  or  WlLL— 8bFAIUT>  USE — WID- 
OW'S Shabb. 

1.  Testator  directed  that  his  real  estate  be 
held,  "as  at  present,  midivided  and  unapporti«)- 
ed"  durioE  the  life  of  his  widow,  and  ttiat  eseh 
of  his  children  should  receive  dnnitf  that  time  a 
certain  share  of  the  net  income;  that,  npon  tfa*^ 
widow's  decease,  the  "children  shall  do  as  th<y 
think  best"  as  to  a  contintuince  of  that  mo-ie 
of  managing  the  estate,  bat  should  '^tbey  a^v 
to  a  division  of  the  estate."  then  the  sepsratp 
portions  of  tbe  daughters  "^a)l  be  separately  se- 
cured to  them  and  tbeir  use  beyond  the  dictn- 
tion  of  tbe  husband  of  either  of  them."  Bri'i. 
that  a  separate  use  was  created  as  to  each  dans*>- 
ter. 

2.  T^tator  left  his  whole  estate  in  an  actiT« 
trttst  to  keep  it  tt^tber,  collect  rents,  make  re- 
pairs, and  pay  iQcnmbrances,  *'ai  though  I  m;- 
self  acted  in  tbe  premiBes."  The  widow  was  fdv- 
en  one-third  of  tbe  net  income,  and.  qdoq  her 
death,  tbe  joint  adminiBtration  of  tbe  whole  es- 
tate was  to  be  continued  by  the  children  If  tiiev 
saw  fit  Hdil,  that  the  widow  did  not  take  a  fee 
in  one-third  of  the  estate. 

Appeal  from  wphans*  coart,  Philadelphia 
county. 

In  the  natter  of  the  estate  of  Daniel  St^ 
meta,  deceased.  Snr  account  of  Philip  J. 
St^nmets  and  Charles  O.  Stetnmets.  execu- 
tors. From  a  decree  of  distribution,  Uartha 
S.  Dnffield,  beneficiary,  appeals.  AfBruwd. 

William  H.  Peac^  for  appellaat  . 

MITCHBLL,  J.  Although  the  testator's  di- 
rection that  his  daughter's  portion  of  his  es- 
tate should  be  held  on  a  separate  use  tmst 
might  seem,  on  the  literal  wording  of  it. 
to  depend  on  a  contingency,  yet  his  plain 
Intent  to  the  contrary  appears  from  a  view 
of  his  whole  will  together.  He  directs  hS» 
real  estate  to  be  held,  "as  at  present,  uwii- 
vided  and  unapporUoued"  during  the  life  ot 
his  widow,  and  the  Interest  of  ea^  child 
during  that  time  is  only  In  a  share  of  the 
"net  residue"  of  the  income,  after  inyment 
of  taxes,  necessary  repairs,  etc  This  ar- 
rangement, as  the  testator  calls  It,  is  to  con- 
tinue during  the  life  of  his  widow,  and  ai 
her  decease  his  "chlldi'eu  shall  do  as  tliey 
think  best,"  1.  e.  as  to  a  coDtlnaance  of  the 
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armnsement,  but,  should  they  "agree  to  a 
(llvlslon  of  the  estate,"  then  the  sepnmte 
I>oi-tion8  of  the  daughters  "shall  be  separate, 
ly  secured  to  them  and  their  use  beyond 
tbe  dictation  of  the  husband  of  either  of 
them."  The  purpose  to  create  a  separate  use 
is  thus  clear,  and,  where  that  Is  so,  do  par- 
ticular form  of  words  Is  necessary.  The 
fact  that  It  Is  directed  on  the  happening  of 
tbe  contlugency  of  the  widow's  death  and 
the  refusal  of  the  children  to  continue  the 
joint  arrangement  is  no  more  than  a  dt 
rection  to  put  tlie  trust  into  form  when  it 
uiay  become  necessary.  So  long  as  the  eB> 
tate  was  held  together  on  the  tnist  to  col* 
led  and  dlstribote  the  revenue,  a  formal 
separate  use  was  not  necessary.  Tbe  daugh- 
ters got  only  their  shares  of  net  Income 
without  it  But  when  tbe  estate  was  to  be 
dlTlded,  BO  that  tbe  daughters'  shares  should 
come  to  them  in  sereralty,  freed  from  tbe 
first  administrative  trust,  then  the  separate 
use  would  be  required,  and  was  directed  to 
l>e  made.  The  contingency  specified  by  the 
testator  did  not  go  to  tbe  creation  of  the 
separate  use.  but  to  tbe  time  and  occasion 
for  putting  it  into  formal  execution.  The 
( laim  that  tbe  widow  took  a  fee  In  one-third 
i>f  the  realty  cannot  be  sustained.  The 
whole  estate  is  left  in  an  active  trust  to 
Keep  it  together,  collect  rents,  make  re> 
I>air8,  pay  Incumbrances,  etc.,  "as  though  I 
myself  acted  In  tbe  premises,"  and  the  widow 
was  to  get  one-third  of  the  residue,— that  Is, 
of  the  net  Income.  Not  only  is  this  all 
tliat  Is  given  In  terms  to  the  widow,  but  the 
direction  that  after  her  death  the  Joint  ad- 
ministration of  the  whole  may  be  continued 
l>y  tbe  children,  or,  In  case  tbey  determine 
to  make  partition,  tbe  daughters*  portions 
shall  be  put  In  separate  use  tmst,  shows 
that  It  is  all  tbe  testator  intended  to  give. 
Decree  affirmed. 


TRIM  et  al.  v.  BRIGHTMAN. 

(Supreme  Court  of  PetinsylvaDla.  May  20, 
1885.) 

DKVIflB  TO  TBB  Poor— TrvsTKM— 3DFPICIBN0T  OP 

Dbhionatiok  or. 

1.  A  devise  for  "the  benefit  of  the  poor  of  B. 
township.  W.  county,  Pa.,"  to  be  "managed  by 
tbe  overseers  of  the  jpoor  in  said  cObnty  for  tbe 
benefit  of  E.  township/*  vested  an  estate  in  the 
"commissioners  of  the  Ronse  estate,"  they  being 
the  overseers  of  the  pooi  in  W.  county. 

2.  A  devise  for  "the  benefit  of  the  poor  of  B. 
township,  W.  county.  Pa.,"  was  propnly  sus- 
tnined  as  a  diaritable  use. 

Appeal  from  court  of  common  pleas,  Wor^ 
ren  county.- 

In  the  matter  of  the  appointment  of  John 
Brightman,  administrator  c  t  a.  of  Ezra 
Trim,  deceased.  From  tbe  definitive  decree 
nfBrmlng  tbe  apitointment,  W.  P.  Trim,  act* 
Ing  on  bebalf  of  blms^  and  tbe  other  heirs 
nnd  the  next  of  kin  of  Esra  Trim,  deceased, 
u  ppeals.  Affirmed. 


The  following  la  opinion  of  the  lower  court 
(Charles  H.  Noyea,  P.  J.),  viz.: 

"Tbe  last  wiU  of  Ezra  Trim  gives  cettabi 
lands,  specifically  described,  and  all  the  resi- 
due of  bis  estate  'to  go  to  tbe  benefit  of  the 
poor  of  Eldred  township,  Warren  county,  Pai; 
to  bave  the  use  and  nothing  more,  *  *  *  for 
their  bmefit  and  use,  «  *  *  and,  when  fully 
proven  up,  to  be  managed  by  tbe  overseers  of 
the  poor  in  said  county  for  tbe  benefit  of  El- 
dred township.'  Thereglsterappolntcd  theap- 
pellee  administrator  c.  t.  a.,  on  tbe  nomina- 
tion of  the  commissioners  of  tbe  Rouse  cs- 
tata  If  tbe  residue  of  tbe  testator's  estate 
is  well  devised  to  them  in  trust,  then  this 
was  right,  otherwise  tbe  appeal  by  tbe  next 
of  kin  should  be  sustained;  for,  If  as  to  the 
residue  be  died  intestate,  tbe  administrator 
should  have  been  selected  from  the  next  of 
kin.  A  testamentary  disposition  for  the  ben- 
efit of  tbe  poor  of  a  defined  locality  Is  cleariy 
a  charitable  use.  and  will  be  sustained  even 
although  It  would  fall  under  tbe  condemna- 
tion of  some  rule  of  law  if  it  were  a  private 
or  merely  benevolent  disposition.  Although 
tbe  objects  of  the  testator's  bounty  be  not 
in  being,  yet  If  tbey  belong  to  a  class  so 
designated  by  the  testator  that  Its  members 
may  be  ascertained  by  means  of  tbe  testa- 
tor's description,  or  if  he  has  given  discre- 
tion to  some  person  or  body  of  persons  to 
select  them,  tbe  g^ft  will  be  sustained.  Wit- 
man  V.  Lex,  17  Serg.  &  B.  88.  Tbe  relief  of 
tbe  i^or  appears  among  the  'good  and  godly 
uses'  recited  in  the  statul^  1  Edw.  VL.  c.  14. 
'To  the  poor  of  Stratfora,'  was  enough  tu 
carry  the  charitable  gift  of  William  Shaks- 
peore  to  his  townsfolk;  and  tbe  poor  of 
Eldred  township,  a  definite  moniclpallty.  is 
certain  as  words  can  make  aiqrtbing.  Law- 
rence Oo.  T.  Leonard,  83  Pa.  St  207.  Now. 
\fi  there  any  doubt  as  to  the  trustees  desig- 
nated by  the  testator?  He  has  not  given 
their  correct  corporate  name,  but  he  lias 
used  teraiB  vbich  describe  them  perfectly, 
and  are  applicable  to  no  one  else.  They  are. 
by  express  provisions  of  tbe  act  Incorpoi-a- 
tlng  them,  the  overseers  of  tbe  poor  in  said 
(Warren)  connty.  The  words  'for  tbe  bene- 
fit of  Eldred  township,'  which  the  counsel 
for  tbe  appellants  treat  as  part  of  the  de- 
scription of  tbe  tmstees,  are  not  so  Intend- 
ed, but  arc  plainly  a  repetition  of  the  terms 
and  purpose  for  which  tbe  overseers  are  to 
manage  the  property.  It  Is  true  that  this 
disposition  will  inure  to  the  benefit  of  the 
taxpayws,  but  ttiat  is  the  efTect  of  every 
benefaction  which  provides  for  any  of  the 
burdens  of  government;  and  it  is  also  true 
that,  inasmuch  as  Eldred  township  Is  not  a 
poor  district,  some  complication  may  arise 
in  the  administration  of  this  trust  so  as  to 
limit  Its  benefits  to  the  Inhabitants  of  Eldred 
township,  but  these  difficulties  cannot  pre- 
vent the  vesting  of  the  estate,  nor  does  It 
appear  that  they  cannot  be  overcome,  with- 
out the  application  of  tbe  doctrine  of  cy 
pros.   But,  if  they  cannot,  the  power  to 
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apply  It  In  Oies  In  wblch  tbe  testator*!*  in- 
tent iB  clear  and  lawful  fs  clearly  possessed 
by  tbe  courts  of  this  state,  not  only  as  pait 
«r  their  commou-law  power,  but  by  the  ex- 
(11-688  provisions  of  the  statute  law.  Act 
April  26,  1855,  {  10  (P.  L.  331);  Act  May  26, 
1876  (P.  I..  211).  NotwlthBUndlng  the  opin- 
ion of  Judge  Penrose  In  Alter's  Estate.  4 
Pa.  Co.  Ct  R.  55S.  which  from  his  ability 
■and  esi}erlenc'e  Is  entitled  to  great  respect,  I 
Am  not  convinced  that  the  act  of  188o  (P. 
L.  259)  was  Intended  or  did  In  fact  affect  the 
t>ower  of  the  courts  at  all.  The  tenth  sec- 
tion of  the  act  of  ISTw  contains  two  provi- 
sions: That  no  disposition  for  charitable 
uses  shall  fall  for  cei-taln  defined  defec-ts, 
"but  that  the  same  shall  be  carried  Into  ef- 
fect by  the  courts  'so  far  as  the  same  can 
tte  ascertained  and  caiTled  into  effect,  con- 
sistently with  law  and  equity';  and,  second, 
that  such  dispositions,  so  far  as  they  cannot 
"be  carried  into  effect,  shall  be  understood  to 
he  made  subject  to  be  disposed  of  by  the 
legislature,  and,  failing  such  disposition,  to 
:go  into  the  public  treasury.  The  act  of  1865 
repeals  the  cy  pres  power  thus  assnhied  hy 
tbe  legislature,  which  existed  only  In  cases 
where  the  courts  could  not  sustain  tbe  dls- 
iwsltloii,  and  directs  that  In  sncb  cases  the 
«state  shall  go  to  the  heirs  at  law.  The  com- 
missioners of  the  Rouse  estate  are  a  i-or- 
poration  expressly  authorised  to  receive  prop- 
erty by  devise,  and  the  purpose  of  their  In- 
corporation was  to  administer  a  similar 
charity.  Tbe  testator's  will,  tbougb  not  ele- 
gantly expressed,  is  not  ambiguous  or  doubt- 
ful, nor  Is  bis  dispoidtion  illegal;  but,  on  tbe 
contrary,  It  Is  highly  merltorlous,-<cliailtable 
In  tbe  broad  and  legal  sense  of  tbe  word. 
It  Is  cleariy  our  duty  to  sustain  It.  Tbe  ap- 
peal is  dismissed,  and  the  decree  of  the 
yeglster  affirmed,  at  tbe  costs  of  the  spi>el- 
lantB." 

J.  H.  Donly,  for  appellant  Wilbur  & 
^hnur  and  LIndsey  &  Parmlee,  for  appel- 
lee. 

PER  CURIAM.  The  question  Involved  In 
this  appeal  was  rightly  decided  by  the 
learned  president  of  the  orphan's  court  For 
reasons  given  In  hia  opiniou,  the  trust  cre- 
ated by  the  will  of  defendant's  testator  for 
"the  benefit  of  the  poor  of  Eldred  townsh!p, 
Warreo  county.  Pa.,"  should  be  sustained. 
Decree  affirmed  and  appeal  dismissed,  with 
costs  to  be  paid  by  appellant. 


THAYER  V.  BEEP. 
<8ninmiw  Court  of  PecnaylTania,  May  20, 
1896.) 

BSFOHMATIOn  or  COIITRICT— EVIDBNOB. 

A  party  to  s  written  contract  who  ueks 
to  modify  it  on  tbe  ground  of  fraud  or  nuBtake 
must  show,  by  precise  and  indubitable  evidence, 
that  the  contract  entered  into  was  as  alleged  by 
him. 


Appeal  fl-om  court  of  common  pleas,  Craw- 
ford county. 

Assumpsit  by  R.  H.  'Diayer.  survivins  part- 
ner of  Thayer  Oil  Company,  composed  of 
himself  and  Joseph  Stetthelmer.  asainst  Jo- 
seph Seep.  From  a  Judgment  for  defendant 
plaintiff  appeals.  Afilrmed. 

Among  other  of  plaintiff's  assignments  o: 
error  was  tbe  following:  "Tbe  court  erred 
In  charging  the  Jury  as  follows:  'In  or- 
der to  Justify  the  court  or  jury  in  modify- 
ing a  contract  entered  Into  by  tbe  parties, 
and  reduced  to  writing,  it  is  necessary  tMi 
the  party  alleging  the  fraud  or  mistakf 
should  show,  by  clear,  precise,  and  Indu'.*.- 
table  evidence,  that  tbe  contract  was  as  al- 
leged by  the  party  seeking  to  modify  It:  ami, 
until  such  evldrace  Is  offered,  the  party  Ls 
not  i>ermitted  to  change  or  contradict  tin 
undertaking  and  oUlgatlon  In  wrltlns-*  " 

Roger  Sherman  (Haaklns  &  McOlintocfc.  if 
counsel),  for  appellant  Thomas  Boddy  aad 
M.  F.  Elliott  for  appellee. 

PER  CURIAM.  In  construing  tbe  comn  ! 
in  question  as  the  same  Is  written,  tbe  leam^l 
court  was  clearly  right.  The  only  quesU<.n 
Is  whether  the  testimony  introduced  bj 
plaintiff  for  the  purpose  of  reforming  tli^ 
instrument  so  as  to  make  It  read  as  h^^ 
claims  the  parties  Intended  Is  of  that  dear, 
precise,  and  satisfactory  character  that  is 
required  In  such  cases.  We  think  tbe  lesrs- 
ed  Judge  was  right  In  holding  that  it  was 
not,  and  hence  there  was  no  error  In  with- 
drawing It  from  the  consideration  of  tb^ 
Jui-y,  and  dlrectlBg  them  to  render  a  Terdit-t 
for  the  plaintiff  In  accordance  with  the  con- 
tract as  wKtten.  Judgment  afflnned. 


PAYNE  et  al.  v.  SCHOOL  DIST.  OP  Bi>B 

OUGH  OP  COUDERSPORT  et  ai. 

{Supreme  Court  of  PcnnsylTania.    ilar  20. 
1895.) 

COXSTITDTIOXAL  LaW—  PluRALITT  OF  Si:BJCi.T>— 

BxpRERstox  OP  ScBJRrr  is  Title. 

1.  That  part  of  Act  Feb.  8.  1871,  entitled  "A 
supplement  to  an  act  entitled  'An  act  to  raat-l^ 
the  board  of  school  directors  of  the  boroucii  ' 
Couderaport  ia  tbe  county  of  Potter,  to  estat'L-. 
ntid  maintain  a  graded  school,' "  whldi  annci.-^: 
the  territory  in  the  East  Pork  road  district  tn  tif 
school  district  of  Coiidersport,  was  repuxnas' 
the  provision  of  Const.  ITbO  as  amended  uni'^U- 
11,  §  8),  as  containiuf!  more  than  one  siibj^". 

2.  That  part  of  8<tid  act  ia  also  io  viola  ti.-^u  '•■ 
said  section  of  the  conatitutioo  in  that  the 
ject  thereof  ia  not  dearly  expressed  hi  tbe  tii' 
of  tbe  act 

Appeal  from  court  of  common'  plena.  Pc:- 
ter  ramuty. 

Bill  by  £ugene  R.  Payne  and  othcas.  dr^ 
Ing  business  In  the  firm  name  of  Payae. 
Cochran  &  Co.,  against  the  school  dtstrkt  vi 
Couuersport  borough,  county  of  Potter,  ar.'*. 
others,  for  an  Injunction.  From  a  decree  ft? 
plaintiffs,  defendants  appeal,  Attratud. 
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Tbe  h»rar  omif  a  o^nkm  Is  as  (oltowa: 
*-Tbe  plalnUtts*  blU  wu  filed  Jam  8^  ISM. 
praying  for  an  IbJ  unction  restxaSoIng  the 
sale  of  ecrtalB  lands,  described  in  the  MU, 
for  arrears  of  aetaotd  taxes,  b7  tbe  Coontr 
treasorw  for  the  boieflt  of  the  school  dis- 
trict of  Ooudersport  boroneb,  for  a  decree 
that  the  defendants  refund  to  the  plaintiffs 
the  stun  «923^G5,  school  taxes  tmlawfullr 
coUected,  and  for  further  relief.  A  ivs^ 
and  prallmlnary  Injunction  was  granted  June 
28,  ISM,  and.  iasne  being  joined,  the  cause 
was  tried  before  the  oonrt  July  Hi,  1894,  at 
which  date  the  Injunction  was  by  consent 
continued  until  further  order.  The  material 
facts  set  fWth  in  the  bill  are  not  denied  In 
tbe  answer,  uid,  so  far  as  not  admitted, 
were  eotabUsbed  1^  ttie  erldence  wltbont 
dlspnte.  A  ilniple  statement  of  them  will 
suffice,  without  any  formal  synopsis  of  the 
pleadings. 

"Findings  of  Fact 

"The  plaintiffs  are  the  owners  of  some  14,- 
OOO  acres  of  land  described  In  the  bill,  and 
situate  In  the  township  of  Bulaltti.  county 
of  Potter  and  state  of  Pennaylvania,  and 
distant  some  sixteen  mites  from  the  boi^ 
ough  of  Gonder^OTt  By  rlrtue  of  the  pro- 
T-lslons  of  the  act  of  February  8^  iHiX,  school 
taxes  and  taxea  for  school  buildings  wwe 
assessed  against  said  lands  by  authority  of 
the  school  directors  of  Gondersport  borough 
school  district  for  the  years  ItUz  and  lfi»3, 
amounting  to  (1,524.60.  These  taxea  the 
plaintiffs  hare  refused  to  pay,  aUecing  that 
they  are  wltbont  authority  of  law,  and  tbe 
defendant  Charles  Goats,  the  treasurer  of 
the  county,  has  caused  the  lands  to  be  ad* 
Tertised  for  sal&  The  lands  of  the  plaintiffs 
are  wluim  the  boundaries  of  the  Bast  Fork 
road  district  as  they  are  defined  In  an  act 
entitled  'An  act  erecting  the  south  part  of 
Bulalla  townahlp,  in  the  coimty  of  Potter, 
Into  ft  separate  road  district.'  approved  April 
8,  1800.  They  are  also  among  ths  landa 
enumerated  In  an  act  entitled  'An  act  to 
attach  certain  lands  In  Potter  county  to  Con* 
dersport  school  district  for  school  purposes,' 
approved  April  2,  1807,  which  last^moBtlon* 
ed  act  was  repealed  by  the  act  of  May  26, 
1S91  (P.  U  132).  In  addition  to  the  taxes 
above  referred  to,  there  were  assessed 
against  the  lands  of  the  i^ntiffs  described 
In  the  blU  for  the  benefit  of  the  said  school 
district  defendant,  for  the  yur  1803,  school- 
bond  taxes  amounting  to  9^.65.  At  the  re- 
quest of  the  plaintiffs,  the  defendant  Goats, 
the  county  treosiuw,  sent  to  the  plaintiffs, 
before  any  payment  of  taxes,  a  stetement  of 
all  the  taxes  assessed  against  their  lands 
In  tabtUar  form,  which  was  marked  by  the 
Btenograpber  'Plaintiffs'  Stxhlbit  A,'  and  Is 
made  part  of  this  finding.  The  varlons  kinds 
of  taxea  were  set  onMSlto  the  nimbers  of 
the  serersl  warrants,  under  appropriate 
headings,  as  'Oounty  Tax,'  'School  Tax,' 
etc  One  of  these  headings  was  the  word 
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^BoDd»'  Without  mwB.  nie  plaintlfls.  not  In- 
tending to  pay  any  school  taxes.  Included  the 
taxes  under  this  head  in  their  cheek  to  the 
treasurer,  and  had  no  knowledge  that  tbe 
taxes  undo-  that  head  were  In  fact  school 
taxes  until  the  treasure  returned  his  re- 
ceipt, in  which  the  heading  was  altered  to 
read  'School  Bond,'  and  the  taxes  were  so 
designated  In  the  body  of  the  receipt.  The 
taxes  so  unintentionally  paid  were  tbe  scbotri- 
hond  taxes  above  referred  to.  and  amount- 
ed to  9Beo.es. 

**Oplnlon  of  the  Court 

**It  Is  coaceded  that  a  threatened  sale  of 
lands  for  taxes,  where  tbe  power  attempting 
to  tax  has  do  Jurisdiction  or  where  the  tax- 
ing anthorittes  are  acting  eontrttry  to  law, 
will  be  restrained  1^  injunction.  St  Glair 
School  Board's  Appeal,  74  Pa.  St  292;  Mfl- 
ler  v.  Oonnan  (N.  S.)  88  Pa.  8t  809;  Bfar^ 
koe  T.  Hartranft  6  Am.  Law  Reg.  487.  'ihe 
plainUfla  contend  that  the  second  section 
Of  the  act  of  February  8th.  1871  (P.  h.  31), 
which  Is  the  only  authority  ft>r^the  assess- 
ment of  the  tnxea  in  questicm,  is  in  conflict 
with  the  eighth  section  of  the  eleventh  ar- 
ticle of  the  constitution  of  Pennsylvania,  in 
force  at  the  time  of  Ite  paesage.>  and  hence 
void.  The  section  In  question  Is  as  fol- 
lows: That  the  whole  of  the  twritory  con- 
tained in  the  Bast  Fork  road  district,  In  the 
oounty  of  Potter,  Is  hereby  annexed  to  the 
said  school  district  of  Coudersport  and  the 
board  of  school  directors  of  said  school  dis- 
trict are  authorised  and  empowered  to  levy 
and  collect  a  school  tex  upon  the  assessed 
valuation  of  all  property  In  ssld  territory, 
the  same  as  they  levy  and  eollect  upcm  tbe 
property  within  the  original  bounds  of  said 
school  dtotrict'  The  act  from  which  the  above 
section  Is  quoted  Is  entttied  *A  supplement  to 
an  act  entitled  "An  act  to  ^able  tbe  board  of 
school  directors  of  the  borough  of  Gonders- 
port In  the  county  of  Potter,  to  ortabilsh  and 
maintain  a  graded  school." '  The  Bast  Fork 
road  district  was  established  by  an  act  of 
assembly  a^Hroved  April  8.  1868  <P.  L.  706), 
mtltied  'An  act  erecting  the  sonth  part  of 
Eulatia  township,  In  the  county  of  Potter, 
into  a  separate  road  district'  This  act  pro- 
vides that  certain  warrants,  Indndlng  the 
lands  of  the  plaintiffs  In  Elulalta  township, 
together  with  certain  other  lands  In  Summit 
Abbott  and  West  Branch  townships,  shall 
constitute  a  separate  road  district  to  be 
known  aa  tbe  'Bast  Fork  Road  District*  It 
is  to  be  noted  that  the  lands  In  Bulalla 
township  affected  by  the  second  section  of 
the  act  of  February  8,  1871,  had  been  al- 
ready 'attached'  to  Gondersport  for  school 
purposes  by  the  act  of  April  2,  1807.  with 
like  power  of  texation  aa  Is  glvoi  in  the  later 
•act  The  act  of  1867  was  rqraaled  by  tiUe  In 
18KL  Hither  the  legislature  has  accomplish* 


1  Const.  1700.  ai  amended  1886;  I860;  18ST, 
and  1804. 
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ed  absolutdy  notblng  by  tblB  repeal,  or  tt 
must  be  construed  to  abolish  tbe  law  which 
It  replied,  ttwnsh  contained  In  a  dlfferrat 
act  from  that  dted.  TUa  constmctlm  would 
repeal  the  Identical  law  which  la  contained 
In  the  act  of  1871.  But,  as  the  language  of 
the  repealing  statute  Is  plain,  we  hare  no 
warrant  for  i-esortlng  to  construction.  We 
muBt  assume,  therefore,  even  against  rea- 
son, that  the  legislature  Intended  precisely 
what  It  dlu,  Tiz.  to  repeal  a  law  already 
repealed  and  supplied  by  the  act  of  1871. 

"The  constitutional  prorlelon  which  It  Is 
alleged  this  statute  violates  is  Identical  In 
meaning  with  the  third  section  of  the  third 
article  of  the  constitution  of  1874.  To  de- 
termine whether  an  act  oSeada  against  this 
proTislon,  we  must  luQuire  whether  It  con- 
talus  more  than  one  subject;  and.  If  not, 
whethw  the  single  subject  of  the  act  la  clear- 
ly exineased  In  Its  title.  The  purpose  of  the 
first  Tequlrem«it  was  to  prevent  the  pas- 
sage of  'omnibus  hills*,*  or,  as  It  Is  expressed 
In  the  corresponding  section  of  the  constitu- 
tion of  New  Jersey,  to  avoid  Improper  In- 
fluences, which  may  result  from  Intermiz- 
Ing  In  one  and  the  same  act,  such  things  as 
have  no  proper  relation  to  each  other.'  Few 
bills  are  so  elementary  In  character  that 
they  may  not  be  subdivided  under  several 
heads;  and  no  two  subjects  are  so  wide 
apart  ttiat  tb«y  may  not  be  brought  into  a 
common  focus,  if  the  point  of  view  be  car- 
ried back  far  enough.  The  quotation  from 
the  constitution  of  New  Jersey  furnishes  the 
proper  light  in  which  to  define  the  word 
'subject*  TtuDse  things  which  have  a  'prop- 
er relatton  to  each  other,'  which  fairly  con- 
stitute parts  of  a  scheme  to  accomplish  a 
single  general  purpose,  *r^te  to  the  same 
subject*  or  'object'  And  provisions  which 
have  no  proper  legislative  relation  to  each 
other,  and  are  not  part  of  the  same  legisla- 
tive scheme,  may  not  be  Joined  In  the  same 
act  What  was  the  legislative  subject  of 
the  act  of  the  l^tb  of  AprU,  1868,  to  which 
tbe  bill  In  question  Is  a  supplement?  Tbe 
title  answers,  'To  enable  the  board  of  school 
directors  of  Coudersport,  in  the  county  of 
Potter,  to  establish  and  maintain  a  graded 
school.'  To  this  end,  its  first  section  au- 
thorises the  trustees  of  the  Coudersport 
Academy  to  conv^  all  Its  propwty  to  the 
school  directors  of  Oouderaport  borough,  to 
be  used  by  them  for  the  purpose  of  es- 
tablishing and  carrying  on  a  common  or 
graded  school.  The  second  aectlon  repeals 
certain  laws  of  no  moment  here.  Ttie  third 
authorises  the  levy  of  two  per  cent  upon 
the  valuation  of  all  the  taxable  property  In 
the  district  The  supplement  In  qneetlon, 
in  the  first  section,  provides  that  the  school 
directors  may  charge  tuition  In  the  high- 
achool  department  of  the  graded  school  and, 
in  all  of  the  d^Mrtments,  except  to  pupils 
residing  In  Ck)uderBport  borough  and  Ettlalla 
township;  and  the  second  section  Is  the  one 
above  quoted,  annexing  the  East  Fork  road 


district  to  Coudersport  Cor  actaocd  purpose?. 
The  greater  part  of  the  territory  contalaei: 
In  the  Bast  Fork  road  dlstrtct  had  been.  t> 
we  have  said,  attached  to  Oondersport  t« 
school  purposes  by  a  special  act  at  assem- 
bly in  1867.  This  aupplMUMit,  tberetm. 
covOTS  actually  the  subject-matter  of  nrv 
existing  acts,— tiiat  of  1867,  and  tbe  act  t> 
which  it  was  a  supplement  ProTialons  ic- 
specttng  the  charge  for  tbe  tuition  of  tlic 
graded  school  in  Coudersport  and  provi- 
sions attaching  the  territory  to  the  achocJ 
district  of  Coudmport  seem  to  have 
proper  relation.  But  It  is  ai^ed  with  great 
force  and  ability  by  the  learned  coozisei  for 
the  defendants  that  the  means  bj  which  ttt 
general  purpose  of  an  act  of  aRsemtriy  if 
to  be  accomplished  are  Indudnd  within  the 
subject  of  the  act,  and  that  they  need  nui 
be  spedfled  in  the  title.  This  Is  ondoubt- 
edly  a  correct  principle,  and.  If  appUcsMe 
here,  will  sustain  the  provisions  of  the  sci 
attacked  by  the  plolntlfTs.  But  there  Is  in 
the  section  in  question  no  allusion  to  the 
graded  school,  nor  is  there  in  the  original 
act  any  reference  to  the  territory  oatoide  tbe 
boundaries  of  tbe  Couderwort  scImk^  dfa>- 
trict  Tbe  taxes  to  be  levied  on  the  lastfr 
In  East  Foi^  are  not  directed  to  be  applied 
to  the  graded  school,  and  the  directors  mar 
or  may  not  use  them  for  tliat  pnipoae.  Pd- 
pils  resident  In  a  portion  of  the  ann«ed  ter- 
ritory, vli.  In  Abbott,  Summit,  and  W»t 
Branch  townships,  are  express  exdudeo 
by  the  terms  of  the  act  fnnn  all  bmefit  m 
the  gradaA  school,  exc^  upon  iiayment  ol 
tuition,  in  the  same  manner  as  pu^ls  trom 
other  school  districts.  Doubtless  the  in 
crease  In  the  amount  of  taxable  proitert.v 
resulting  firom  annexation  of  tbe  Bast  Forii 
road  district  did  facilitate  the  malntenautv 
of  the  graded  school  In  OouderapMt.  Bai 
can  we  regard  that  mordy  as  a  means  to 
the  end  (the  maintenance  of  tbe  gnd«(l 
school  In  CottdersporQ  which  Is  bnmder  is 
Its  scope  than  the  wlginal  obJectT  If,  to 
Miable  the  school  directors  of  Oondersport 
to  maintain  a  graded  schoc^  they  had  be«i 
authorized  to  administer  ail  of  the  achotd 
affairs  In  the  county  of  Potter,  sueli  a  tecitt- 
latlon  could  hardly  be  Justifled  as  mentr 
means  to  the  end  proposed  by  the  t^u. 
Where  the  means  adopted  to  accMnpUah  tbt> 
purpose  steted  In  the  title  of  an  act  la  Itsei; 
a  substantive  regulation,  affecting  gnatef 
territory  and  broader  interests  than  are  OS*- 
closed  by  the  title,  the  rule  Invoked  by  tlv 
defendant  la  not  appllcabla  The  niglnsl 
act  of  April  13,  1869,  and  the  first  section  of 
the  supplement  of  Febnuur  8^  1871,  re!at<> 
only  to  Oondersport,  and  to  a  sli^te  artKwl 
in  that  borotvb.  The  second  aectlim  of  the 
Bupplmoit  rdates  to  Coudersport  and  tb« 
East  Fork  road  district  which  Iwdades  a 
part  of  three  townships  never  tberetofim 
connected  in  any  way  with  Coudersport 
school  district  and  It  affects  not  merely  xbt 
graded  school,  but  all  the  schools  within  th^ 
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territory  montloiied.  We  ore  of  opIiUon, 
tbwefore,  that  this  aectton  li  la  trtolatton  ot 
the  cnutttntional  prohibltioii  as  contslnliiff 
more  than  a  single  subject 

"But  If  It  mar  he  telriy  said  that  the  two 
subjects  are  so  related  that  they  might  be 
embraced  within  a  single  act  It  la  clear  that 
the  second  inorlslon  of  the  constitution  has 
not  been  fKnnpltod  with.  For  the  title  does 
not  set  forth  any  subject  soffldently  broad 
to  coTw  both  of  these  proTlalons,  but  mero' 
ly  one  of  them.  rls.  that  relating  to  the 
graded  school.  The  title  to  a  bill  need  not 
be  an  In^z  to  its  contents,  but  it  must  be 
so  broad  as  to  corer  aU  the  proTlslons  of 
the  act,  and  not  merely  some  of  Its  stlbdlvl- 
slons.  One  of  the  tests  applied  in  the  cases 
to  determliu  the  sufficiency  of  a  title  to  a 
bill  Is  the  Inquiry  wheUm  it  fahrly  gives  no- 
tice by  Its  terms,  to  all  persons  Interested, 
of  the  subject-mattw  of  the  act  If  by  Its 
title  It  appears  to  affect  only  the  residents 
of  a  certain  locality.  whUe  in  the  body  of  the 
bill  ttaore  are  provisions  affecting  other  t^ 
rltory,  tt  has  been  h^  that  the  title  Is  mis- 
leading and  the  act  unconstltuttonaL  Beck- 
ett T.  Qlty  of  Allegheny,  86  Pa.  Bt  lUl; 
City  of  Philadelphia  v.  Ridge  Ave.  Pass.  Ry. 
Co.,  142  Pa.  St  4S4.  21  Aa  962;  Ridge  Ave. 
Pass.  Ry.  Co.  v.  City  of  Philadelphia,  124 
Pa.  St  223,  18  Atl.  741.  Whore  the  tlUe  of 
a  bill  imports  one  subject  u>d  the  bill  Its^ 
shows  an  addltionsl  subject  to  be  its  pur^ 
pose,  the  title  is  misleading  and  the  act  un- 
constltutlonaL  Rogers  v.  Improvement  Co., 
109  Pa.  St  109, 1  AtL  844;  Z>or8ey'8  Appeal, 
72  Pa.  8t  192;  HatflcAd  v.  Com.,  120  Pa. 
St  386,  14  AtL  161.  The  tiUe  of  this  t»Ul 
relates  only  to  Ooudersport  Assuming  that 
the  act  of  1867  had  made  the  warrants  in 
Rulalla  township  part  of  Oondersport's 
school  district,  the  title  gives  no  notice  that 
any  legislation  affecting  the  inhabitants  of 
Snnomlt  Abbott  or  West  Branch  townships 
was  intended.  If  the  act  was  unconsUtu- 
tlonal  as  to  those  townships,  it  cannot  be 
sustained  as  to  Bnlalia,  for  the  provlsloiu  of 
tbe  second  section  are  not  severable.  We 
cannot  assume  that  the  legislature  would 
have  annexed  the  warrants  in  Eulalla  alone. 
In  the  application  of  plain  and  nnquestloned 
principles  to  a  great  vuriety  of  cases  some 
conflict  naturally  arises.  The  judge  who 
decided  the  later  cases  had  the  advantage 
of  a  broader  view  than  those  who  decided 
the  earlier  ones  Immediacy  following  the 
adojitlon  ot  that  provision  of  the  constltn* 
tlon.  The  case  of  Blood  v.  Hercelliott  S3 
Pa.  St  881,  relied  upon  by  the  defendants, 
was  one  <tf  the  earliest  decided  aftor  the 
adc^tlon  of  this  provision  of  the  constitu- 
tion. It  has  been  repeatedly  declared  to  be 
upon  the  very  border  line;  and,  from  the 
remazlcs  which  have  been  made  concwnlng 
it  In  subsequent  cases,  it  is  by  no  means 
certain  that  the  decision  would  be  repeated 
were  precisely  the  same  facts  to  be  again 
presented.  But  It  is  not  decisive  of  the  ques- 


tion before  us,  at  all  events,  wtaUe  13ie  later 
eases  seem  to  us  to  clearly  p(4nt  to  the  un- 
constltutlonsllty  of  this  section  under  con- 
sideration. 

"As  to  the  right  of  tlie  plaintiffs  to  recov- 
er back  the  taxes  paid  inadvertently,  the 
law  seems  quite  clear.  The  presumption  Is 
that  the  taxes  paid  to  public  officers  are 
applied  to  public  purposes,  and  taxes  so  paid 
cannot  be  recovered  back  merely  because 
the  law  under  which  th^  are  levied  Is  un- 
constitutional. Peebles  v.  City  of  Pittsburg, 
101  Fa.  St.  304.  Whore  the  payment  Is  ex- 
acted by  duress  of  tbe  person  or  distraint 
of  goods,  and  Is  made  under  protest,  thus 
giving  notice  to  the  officers  that  It  will  be 
contested,  the  law  will  permit  taxes  Ul^ally 
collected  to  be  recovered  buck;  but  It  never 
permits  such  recovery  where  the  payment 
was  voluntary.  The  focts  In  this  constitute 
a  voluntary  payment.  There  was  no  duress, 
and  no  act  of  the  offlcere  which  can  be  just- 
ly said  to  have  misled  tbe  plaintiffs.  Tbe 
word  'Bond'  at  the  head  of  the  column,  in 
the  statement  of  taxes  furnished,  simply 
failed  to  give  Information  sufficient  to  en- 
able them  to  determine  whether  the  taxes 
In  that  column  were  school  taxes  or  not 
It  furnished  no  reason  for  presuming  that 
they  were  not  school  taxes,  and  conveyed 
no  erroneons  Information.  Without  making 
further  Inquiry,  the  plaintiffs  saw  fit  to  pay 
the  taxes,  and  this  was  plainly  a  voluntary 
payment.  But,  even  If  otherwise  entitled  to 
recover  back  the  taxes  paid>  the  plaintiffs 
have  a  cconplete  rmedy  at  law;  and  It  Is 
a  grave  question  whether  chis  claim  Is  so 
related  to  the  controversy  la  equity  as  to 
justify  tbe  dbiposltlon  of  It  In  this  suit  as 
a  part  of  that  controversy.  Our  cimcluslons 
of  law  are  the  following: 

•'Findings  of  Law. 

"(1)  That  the  second  section  of  the  law, 
entitled  'A  supplement  to  an  act  entitled 
"An  act  to  enable  the  board  of  school  di- 
rectors of  the  borough  of  Condersport  in 
the  county  of  Potter,  to  establish  and  main- 
tain a  graded  school,  approved  April  18, 
1869," '  approved  Februaiy  8,  1871,  Is  un- 
constitutional and  void.  (2)  That  the  assess- 
ment of  taxes  upon  tbe  lands  of  the  plain- 
tiffs, described  In  the  bill,  by  the  directors 
of  the  school  district  of  Couderspoit,  was 
without  authority  of  law,  and  the  threaten- 
ed sale  of  said  lands  by  tbe  treasurer  of 
the  county  would  be  Illegal.  (3)  That  the 
payment  of  $925.65  of  school-bond  taxes  by 
the  plaintiffs,  although  unintentional,  was 
voluntary,  and  such  payment  cannot  oe  re- 
covered back  In  this  suit  (4)  That  the 
plaintiffs  are  entitled  to  the  injunction  jHuy- 
ed  for  In  the  bill." 

lArrabee,  Levis  &  Leonard,  C.  L.  Peck,  and 
Doman  ft  Ormerod,  for  appellants.  James 
B.  Buison,  L.  B.  Belbcrt  Beth  T.  McOor- 
mlck,  and  Henry  0.  McCormick,  for  appel- 
lees. 

Digitized  by  Google 


1076 


ATLANTIC  KBFORTEB,  VoL  31. 


PUB  GUltlAM.  Tliere  vms  no  error  bi 
entering  the  decree  eomi^lned  ot,  and,  for 
reaaona  glren  In  the  opinion  of  the  court 
below,  it  should  be  afllrmed.  Decree  afllnD- 
ed  and  appeal  dismissed,  with  eosts  to  be 
paid  by  aivdllantB. 


FEB  T.  BOROUGH  OF  COLUMBUS. 

(Sujjffeme  Court  of  Feuuaylvama.  Haj  20, 
1B96.) 

DErxoTira  Sidbwaia— Norioi  to  RntnuH- 
KirowutM»  or  DBrBOi— Bviiwaca 

1.  In  a  nitt  against  a  boron^  to  recover  for 
personal  injuriefl  received  on  a  defective  lidewalk, 
where  it  appeared  that,  before  the  acddent.  de- 
fendant's street  commissioner  examined  the  walk, 
it  was  not  erriH-  to  charge  that  if  aay  defect  then 
existed  in  the  walk  which  was  aiqparent  to  a  per- 
son examining  it  with  ordinary  care,  defendant 
had  actual  notice  of  such  defects. 

2.  It  was  proper  to  refuse  to  charge  that  the 
fact  tiiat  before  the  accident  the  defendant  bor- 
ough notified  the  property  owners  to  reboild  the 
sidewalk  in  qneslion  was  "no  evidence"  of  ex- 
press notice  on  the  part  of  defendant  of  the  al- 
leged defects  which  caused  the  injary. 

Appeal  from  court  of  common  pleas,  War- 
ren county* 

Tre^n  by  Mary  Fee  a^ataist  Columbna 
borough  to  recover  damages  for  personal  In- 
juries. From  a  judgment  for  pMntiCC,  de- 
fendant appeala.  Affirmed. 

PliUntUI  was  Injured  <m  a  sidewalk  In  the 
defendant  borough,  which  was  alleged  to  be 
defective.  Bef6re  the  accident  occurred,  de- 
fendant's street  commissioner,  Hiram  Schram- 
itag,  had  examined  the  sidewalk,  and  no* 
tlce  to  rrtmtld  the  same  had  bem  given  to 
the  owners  thereof  1^  defendant. 

Defendant's  assignments  of  error  are  as 
followa:  "(1)  The  court  erred  in  that  part  of 
the  charge  In  which  the  fary  were  Inatmcted 
as  f<dlowB:  TVow,  gentlemen,  any  defect 
which  existed  In  the  walk  at  the  time  whoi 
Mr.  Schramllng  examined  It,  and  which  waa 
apparent  to  a  pwson  examining  ft  with  or- 
dinary care^  of  course  the  borough  had  actual 
notice  of.  Notice  to  him  would  be  notice  to 
the  borough,  under  those  drcumstanees.  This 
would  be  an  important  qnestlco  ft>r  jaa  to 
determine:  What  was  the  condltftm  of  the 
walk  at  that  time?  He  testifies  that  there 
were  no  such  d^ects  as  are  described  the 
plaintiff's  witnesses  at  that  time;  substantial- 
ly, that  there  were  no  Inroken  planks  and  no 
loose  planks  that  he  discovered.* 

**<2)  The  court  erred  In  that  part  of  the 
chai^  in  which  the  Jury  were  Instructed  as 
follows:  "Hiere  Is  evidence,  too,  that  the 
burgess,  Mr.  Smith,  was  accustomed  to  walk 
over  the  walk  about  every  day.  That  yon 
may  consider  in  reqieet  to  the  gnesttm  of 
actuia  nodoe  of  'Qie  defects  In  the  walk.  He 
testlfles  that  be  did  not  dlscoror  any  sndi  de- 
fects as  described  by  the  idalntifl,  and  ha 
thinks  he  would  have  discovered  them  If 


there  had  been  any  11ier&  AH  tlila  b  for  yoa 
Ton  most  determine  from  tbia  ooBffiettaf 
tsstinioBy  what  tta  true  flwts  are.  What 
was  the  actual  oondltlon  of  tbls  aidewBk 
at  the  time  when  the  wiOiMeat  occBmd.  end 
how  kmg  had  It  existed  prior  to  that  ttaoe? 
If  It  waa  .actually  known,  as  I  iMve  said  is 
jaa,  by  the  a(Bc«*,  tint  tte  Mewalk  vai 
dangerous,  and  for  an  xmreasonable  time  xhej 
neglected  to  wpaStit^  or  if  It  had  been  daajRr* 
cms  so  long  Hiat,  oawddalng  Its  aftnatkm.  the 
amount  of  travel  over  tlie  walk,  tbe  pebUe 
place  the  walk  occupied,  and  aU  tbe  dmna- 
BtancOT  In  the  casft  the  (fleers,  by  oereiiiiiir 
reasnuUe  and  ordinary  care  abonld  tare 
known  of  It,  and  fUled  to  revatr  It,  tben  they 
were  negHgent.* 

Tbe  coort  erred  In  Its  aunrer  to  tbe 
defendant's  foarth  point  wUcb  point  and 
answer  are  as  feUows:  'Fourth.  Tbe  notice  to 
the  property  owners  to  rebidid  tbe  walk  Ic 
DO  evidence  of  express  notice  o»  the  pait  of 
the  borot^h  of  tbe  aHeged  defects  whi<4 
caused  the  Injury;  and  th«e  la  bo  ettSmee  tn 
this  case  of  any  expicss  notice  to  the  banxvti 
sutborltles  of  tbe  alleged  dansreroos  cooA- 
tlon  of  this  walk.'  Answer:  *WItIi  these  re- 
marks, gentlemen,  which  cover  tbe  snbjKt 
embraced  In  flie  defendant's  foartb  point,  I 
answer  that  pt^  in  the  native.* 

"(4)  The  court  erred  In  Its  aiower  to  tto 
defendanra  flfth  point,  whidi  point  and  sn- 
swer  an  as  follows:  'EVOl  Unless  the  Jnrr 
find  that  the  alleged  dangenras  coodltioa  ot 
tbe  walk  was  so  open,  notorious,  and  apparpot 
as  to  be  noticeable  to  all  who  bad  occasfm 
to  pass  the  place  or  to  observe  the  praDlm 
and  unless  they  disbelieve  all  the  defend- 
ants witnesses  wbo  testis  that  sncb  was  not 
the  case,  the  verdict  should  bo  for  tbe  defwd- 
ant'  Answer.  'Also  the  flftti  point  is  re- 
fosed,  because  It  assomes  that  there  la  no  evi- 
denoe  of  any  kind  of  actual  notice  of  tbe  ntn- 
dlUon  of  the  walk,  which  Is  not  as  I  view  x' 

"(5)  Tbe  court  erred  in  Its  answer  to  the  de- 
fendants sixth  point,  whtoh  point  and  an- 
swer are  as  foilows:  "Sixth.  If  tte  Jury  br- 
lleve  the  testimony  of  the  platntlfl  axid  her 
witnesses  upon  the  points  that  abe  was  fre- 
qneaitly  over  tbe  walk  wbile  It  waa  oat  of  re- 
piUr,  and  t2iat  the  defects  were  open,  noterirn^ 
and  plainly  to  be  seoi,  and  tf  tbey  bdieve  tbst 
by  taking  the  street  die  coold  have  goav 
around  the  place  where  abe  fen,  and  wosM 
have  reached  ber  destination  tn  safety,  dica 
she  would  be  guilty  of  eontrlbatory  nogUgenn. 
and  cannot  recover,  and  the  verdict  ahoidd  be 
fin-  the  defendant'  Answer:  *If  there  was  a 
safe  way  aronnd  the  detect  in  the  walk,  txi 
this  dtfect  waa  known  to  the  plalmur.  asi 
apparently  dangeroos,  she  was  guUty  of  wf- 
Mgence  In  going  over  tbe  walk,  bwtead  rf 
aronnd  by  a  safe  way.  Reasoaable  care  aoi 
reasonable  conduct,  under  aO  the  cireoB- 
stanccs.  Is  what  you  should  apply  tn  tMi 
^abrtiir,  as  wen  as  to  the  defestdaara  offlem' 

"(6)  The  court  erred  tn  Its  answer  to  tbe  <k- 
fendant*0  third  p<rint  iMA  paint  and  as- 
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swer  are  as  taOomt  Third.  If  the  Jury  be- 
llere  that  the  plaintiff  was  snflering  from  a 
rupture  before  the  10th  of  May,  1888,  there 
can  be  do  reoorery  of  damagas  far  that  cause.* 
Answer:  Hit  wane,  genttenim,  that  la  cor- 
rect. She  cannot  reeorer  for  anytUzv  wWch 
-was  not  caused  bjr  Qm  aeddenL  Kie  tes- 
tlflea  that  she  had  no  mptore  piiae  to  that 
tbne.  If  yon  are  aatlsfled.  fnHtt  all  the  erl- 
denee,  that  she  did,  and  that  tiito  etatenwnt  by 
ber  that  the  mptine  was  oocasiooed  by  the 
accident  Is  not  tme,  70a  wUl  endnde  that 
entirely  from  the  ease;  and  It  would  go  a 
long  way  to  discredit  her  testmuny  in  erecy 
particular  where  she  Is  contradicted  by  other 
wItnesseB.  If  you  And  thafriie  has  tsstifled 
falsely  In  respect  to  that,  of  ooune  it  would 
make  it  ray  diffleidt  for  you  to  beltere  her 
wherever  she  Is  contradicted  by  other  wit- 
nesses ss  to  any  other  saatter/ 

*^  The  ooort  erred  in  that  part  of  the 
charge  In  which  the  Jury  were  Instructed  as 
follows:  *There  Is  eridence  that  tbe  plalnUtt 
bad  passed  orer  the  walk  £rei|uentir.  SlwdSd 
not  testify,  as  I  rcnembw.  that  she  had  ob- 
aerved  or  nodoed  ^  dangerons  coadlttoa  of 
tbe  waDc,  these  looae  ^nks,  aad  so  on.  be- 
fore this  time;  but  whether  she  had  noticed 
it— whether  she  ought  to  hare  noticed  it— Is 
for  you.  As  I  have  said,  she  was  not  bound 
to  the  exercise  eC  eztracmllnaiT  care,  but  she 
was  bound  to  use  such  care  as  a  person  of 
ordinary  prudence,  rttoated  as  she  was,  under 
like  cfaMHnstanoes.  wodM  use;  and,  tf  idw 
Deflected  that.  It  would  be  negligence/ 

Tbe  eourt  enud  tai  that  part  nt  the 
elunge  in  wtaidi  the  Jmy  were  Instraeted  as 
fidlows:  If  Ae  fen  by  reason  of  looK  ^anks 
or  other  defects  In  tbe  walk  whieb  were  ap- 
parent, and  Bbould  haTS  been  seen  and  re- 
paired, or  if  the  defeeto  had  been  Unax  long 
enough  so  that  the  bovoogh  offioers  etther  ac- 
tually knew  ot  the  ooaditlon,  or  should  have 
known  Its  condition  by  tbe  exercise  of  or- 
dinary care,  and  the  irtafnttfl  was  free  from 
any  aegUgeDce  on  ber  part,  she  wonld  be  en- 
titled to  recover,"* 

W.  M.  Undsey,  J.  O.  Parmlee,  and  Albert 
B.  Osborne,  for  appellant  Wilbur  A  fichnur 
and  Allen  A  Sons,  for  aH)eUee. 

PER  CURIAM.  Considered  In  tbe  Ugfat 
of  all  the  testimony  properly  before  tbe  Jury, 
there  Is  no  substantial  «ror  in  either  of  the 
excetpts  ftom  ttie  learned  Judge's  charge  re- 
cited in  Uie  flist,  second,  seventh,  and  ^gfath 
•pecUicallons;  nor  do  we  tldnk  there  is  any 
error  in  ettber  of  bis  answers  to  defendairt's 
requests  fbr  disi^  spedfled  la  the  remaln- 
Ing  fonr  asslgnmaits.  Qnestkma  of  fact, 
neceesailly  for  the  exdustve  consideration  of 
tbe  jvtrj,  were  presented  by  the  testimony,  anil 
properlj  sulunltted  to  them,  widi  Instructions 
wliiA  appear  to  be  sabstautially  accurate 
aad  adeqoate.  We  find  nothing  In  dtber  of 
ttke  aaslgnmcnts  of  error  that  requires  special 
comment  Judgment  aflirmed. 


ST.  MARY'S  GAS  CO.  T.  ELK  COUNTl 
St  sL 

<Snpreme  Conrt  of  Pennsylvania.  May  20, 
1895.) 

Satubai.  Oab  LA.XD8— Public  Couposatiokb— 
Taxation— Isj  uxcTioir. 

In  a  niit  a^iost  a  comity  to  Testraln  the 
•ale  of  natnral  gon  lands  for  local  taxes,  it  ap- 
peared on  the  i;«vUmiiuu'y  hearing  that  plaintiff 
was  a  corporation  under  Act  May  29,  1S8S, 
which  authorised  it  to  produce  and  supply  natarai 
gaa  for  all  purposes,  declared  that  the  trantporta- 
tlon  of  aatural  gas  for  public  consumption  waa  a 
public  use,  and  made  it  tbe  duty  of  tbe  corpora- 
tion to  furnish  consumers  within  Its  diBtrict  with 
gai  for  such  purposes  aa  It  might  determme,  and 
gave  it  tile  rij^t  of  eminent  domain:  that  there 
was  DO  oil  in  tbe  landa  in  suit;  and  that  the  gas 
therein  was  essential  to  the  exercise  of  the  cor- 
porations franchises,  and  was  part  of  ita  capital 
Btoeh,  on  whldi  It  paid  a  tax  to  the  atate.  udd, 
tb&t  it  was  proper  to  continue  the  i^Uminary  In- 
junction nntil  final  heating. 

Appeal  from  court  of  ccnnmim  pleas,  BOk 

county. 

BUI  by  St  Mair's  Gas  Company  against  the 
ooun^  of  Elk,  T.  J.  Shafter  (treasurer),  tbe 
school  district  of  the  township  of  Ridgway, 
the  town^lp  of  Ridgway,  and  the  overseers 
of  the  poor  of  Ridgway  township,  for  an 
tatJnncUon.  Vrom  a.  decree  continuing  ttie 
prellmlaary  Injunction  until  final  hearing,  de- 
fendants appeal.  Aflinaed. 

The  plalntUt  filed  its  MU  bi  equity,  arerrlng 
tbat  It  was  a  eorpmtkm  chartered  under  Act 
May  29,  1885,  for  the  purpose  of  producing, 
dealing  in,  tmn^porttng,  storing,  and  supply- 
ing natural  gas  for  public  consnmplifm,  uid 
as  such  was  taxed  upon  ita  capital  stocjc  un- 
d»  Act  June  1,  1889,  |  21,  and  supplements 
thereto;  that  tt  was  the  owner  of  natm-al  gas 
in  694  acres  of  land  In  the  defendant  county, 
which  was  hdd  and  used  by  it  for  Its  cor- 
porate purposes  only,  and  was  wbtdly  includ- 
ed in  Its  capital  stock;  that  It  was  a  puUic 
corporation  having  the  right  of  eminent  do- 
main, and  that  the  gas  in  the  lands  was  in- 
dispensable to  tbe  exercise  <tf  its  corporate 
righte  in  supplying  the  same  for  public 
consumptitHi;  that  the  defoidante  Illegally  as* 
sessed  taxes  for  local  purposes  upon  tbe 
lauds,  whi<ft  plaintiff  refused  to  pay;  and 
that  the  lands  were  advertised  for  sale,  un- 
der Act  March  13,  1815,  tor  noiqiayment  of 
taxee,— and  praying  an  injunction  rastrainbig 
auch  sale.  The  deCendante  ansvrered,  admit- 
ting the  Incorporatkm  of  plaintiff,  but  deny- 
ing that  It  was  a  public  corporation,  and 
averring  that  tbe  oU  and  gas  In  the  land  were 
Hable  to  taxatl<m.  Plaintiff  Is  a  corporation 
chartered  and  organized  under  "An  act  to 
provide  for  the  InctKporatlon  and  regulation 
of  natural  gas  companies,"  approved  May  29, 
1S85,  and  Is  authorized  by  that  act  *'to  pro- 
duce, mine,  own,  deal  in,  tranqiiort,  store, 
and  snpply  natural  gas  for  ^ttaer  light  or 
heat,  or  both,  or  other  purposes,  and  have 
an  the  rights  and  privileges  necessary  or  con- 
venient therefor."  The  act  also  provides  "that 
the  transportetlon  and  supi^y  of  natural  gaa 
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Tor  public  coiuminptton  l»  hereby  declared  to 
be  a  public  use,  and  that  It  shall  be  the  duty 
of  corporations  organized  or  provided  for 
under  this  act  to  furnish  consumers  along 
their  lines,  and  within  their  respective  dis- 
tricts, natural  gas  for  heat  or  Ugbt  or  other 
purposes  as  the  corporation  may  determine"; 
and  **that  any  and  all  corporations  that  Is  or 
are  now,  or  shall  hereafter  be  engaged  In 
such  business,  shall  have  the  right  of  eminent 
domain  for  the  laying  of  pipe  lines  for  the 
transportation  and  distribution  of  natural 
gas."  On  the  preliminary  hearing  there  was 
no  evidence  to  show  that  oil  existed  In  the 
land  or  that  It  was  oil  territory.  On  the  con- 
trary, tbe  evidence  proved  that  It  was  not  oil 
territory,  and  that  oil  was  never  discovered 
on  It.  The  uncontroverted  evidence  of  plain- 
tiff showed  that  the  gas  In  tbe  land  was  nec- 
essary and  Indispensable  to  It  in  carrying  out 
the  public  purposes  for  which  It  was  Incor- 
porated, and  was  part  of  Its  capital  stock, 
upon  which  It  paid  a  tax  to  tbe  state 

W.  S.  Hamblen,  N.  T.  Arnold,  W.  W.  Bar- 
bour, and  Geo.  R.  IMxon  (Thos.  H.  Murray, 
of  counsel),  for  appellants.  Harry  Alvln  Hall, 
for  appellee. 

PER  CURIAM.  We  find  nothing  In  this 
record  that  would  justify  a  reversal  of  the 
decree  continuing  the  Injunction  until  flnal 
hearing  of  the  cause.  Decree  affirmed  and 
app«U  dlsmlstfed.  with  costs  to  be  paid  by 
pellants. 


SMITH  V.  HORN  et  nx. 
(Supreme  Court  of  Pennsylvaula.   May  20, 
1895.) 

60UNDA.RIB8— Manner  of  Ascebtainhext. 

1.  A  lot  was  conveyed  to  A.  with  reference 

to  "the  northeast  corner  of  lot"  aa  the  l>e- 

ginnlng  point,  and  described  as  a  lot  of  certain 

width  east  of  *'  lot" :  and  the  grantee  took 

possession  of  a.  lot,  and  built  a  fence  on  Its  west- 
ern side,  thos  fixing  b  western  boundary,  which 
was  nevear  questioned  by  the  ^ntor,  who  owned 
the  lot  adjoining  on  the  west,  or  by  any  subse- 
quent owner  of  the  latter  lot.  Thereafter  the  east 
half  of  A.'s  lot  was  conveyed  to  Q.,  under  whom 
defendttnts  claimed;  and,  while  G.  was  In  pos- 
session, the  lot  lying  east  thereof  was  conveyed 
by  A.'b  ^ntor  to  one  under  whom  plaintiff 
Claimed,  with  reference  to  the  eastern  line  of  G.'s 
lot  aa  the  only  certain  line  of  description,  and  as 
the  western  boundary  of  the  lot  conveyed.  Held, 
that  it  was  proper,  in  fixing  the  western  bound- 
ary of  the  lot  conveyed  to  plaintifTs  grantor,  to 
determine  what  was  tbe  eastern  boundary  of  G.'s 
lot,  as  she  claimed  and  occupied  it  at  the  time  of 
the  conveyance  to  such  grantor. 

2.  It  was  proper,  in  such  case,  not  to  inetmct 
that  since  the  only  monument  showing  the  west- 
em  boundary  of  the  lot  conveyed  to  A.  was  the 
fence  erected  by  him,  and  since  A.'s  lot  was  of  a 
certain  width,  the  easteni  boundary  of  the  east 
half  of  A.'s  lot,  as  owned  by  G.,  was  to  be  as- 
certained by  sole  reference  to  sudi  fence. 

Appeal  from  court  of  common  pleas,  War* 
ren  county. 

Trespass  by  Sarah  Cordelia  Smith  against 
Carl  Horn  and  wife.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Affirmed, 


This  action  was  brought  sgalnst  the  de- 
fendants for  taking  down  a  gate  and  remov- 
ing a  fence  erected  by  the  plaintiff,  between 
plaintiff's  and  defendants'  lots,  on  land 
claimed  by  both  parties.  James  T.  Magee, 
under  whom  both  parties  claimed,  was  the 
owner  of  a  piece  of  land  in  Tldloute  borongh. 
on  the  South  side  of  Main  street,  which 
street  is  called  in  the  deed  of  Magee  tbe 
"Warren  and  Franklin  Road."  This  strip  of 
land  lay  between  the  road  and  tbe  Alle- 
I  gheny  river.  Magee  sold  off  lots  along  the 
road  at  different  times  and  to  different  in- 
dividuals, and  tbe  controversy  In  this  cause 
arises  as  to  the  boundaries  between  two  of 
these  lots  wbtcb  "adjoin  each  other.  In  1S19, 
Magee  cMiTeyed  to  Mr.  Alger  a  portion  vt 
the  land  described  as  follows;  "All  that  cer- 
tain piece  or  parcel  of  land  situated,  lyio^. 
and  being  In  the  township  of  Deerfleld,  coun- 
ty of  Warren,  and  state  of  Pennsrlvania, 
known  and  described  as  follows,  to  wit:  'Be- 
ginning at  a  point  on  the  south  side  ot  the 
Warren  and  Franklin  road,  and  the  north- 
east corner  of    lot,  runnlos  thence 

southwardly,  along  said  line,  ten  perch- 
es, to  a  post;  thence  eastwardly  eight  perches 
to  a  post;  thence  northwardly,  to  a  post 
on  the  said  Warren  and  Franklin  rasd: 
thence  westwardly,  along  said  road,  to  the 
'  place  of  beginning, — containing  one-half  at 
i  an  acre  of  land,  more  or  less.'  "  It  wan 
shown  that  Alger  Immediateily  todc  posses- 
sion of  a  lot  of  land  then  owned  by  Magee. 
fenced  It  In,  and  built  a  dwelling  how*  iqMn 
it  near  the  northeast  comer  (the  house  now 
being  occuE^ed  by  defendants);  that  tbe  west 
line  of  the  lot.  as  so  fenced  by  Alger,  re- 
mains to  the  present  time  on  the  same  line 
as  established  by  Alger  when  be  made  bis 
purchase;  that  tbe  fence  has  been  rebuilt 
once  since,  on  the  same  line;  and  that  the 
old  and  new  fences  bsve  been  recognized 
as  the  west  line  of  the  Alger  lot  continu- 
ously since  bis  purchase.  In  1852,  Alger  con- 
veyed tbe  east  balf  of  his  lot  to  Mary  Wash- 
bum,  whose  title,  by  several  subsequent  con- 
veyances, became  vested  In  the  defendant 
Mrs.  Horn.  In  1861,  Alger  conveyed  tbe  wes: 
balf  of  the  lot  to  Setb  Alger,  who  In  ]S>j5 
conveyed  It  to  Margaret  H.  Babbett,  whose 
fomily  still  resides  tbereon.  Tbe  lot  adjoin- 
ing this  lot,  aa  fenced  by  Alger  on  the  west, 
Magee  deeded  to  James  A.  In  iSSQ, 

Tbls  lot  became  v^ted  by  subsequent  coo- 
veyances  in  the  Magee  belra,  who  atUl  re- 
side thereon.  The  fence  above  referred  uk 
as  built  by  Alger  for  bis  west  line,  is  tbe 
dividing  line  between  tbe  Babbett  brirs, 
owning  the  west  half  of  the  Alger  lot,  and 
tbe  Magee  heirs,  owning  the  lot  adjoining 
on  tbe  west  Mary  Washburn  conveyed.  In 
18&&,  tbe  said  east  half  of  the  Alger  tot  to 
Esther  Goodrich,  who  owned  and  occupied 
the  east  half  from  that  date  nntll  1878.  la 
18S6,  Magee  conveyed  a  lot  east  of  and  ad- 
joining Alger's  location  of  his  lot  to  Benja- 
min T.  Hopewdl  and  S.  H.  Evans.  Tbs 
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nlalntlff  dalms  under  the  BcveweU  and 
ETaaadeed.  At  the  date  of  this  deed.  Betbor 
Goodrich,  under  whom  defendants  claim, 
owned  the  west  half  of  the  Alger  lot  The 
description  In  the  deed  to  Hopewell  and 
Evans  Is  as  follows:  "Situate  In  the  bor- 
ough of  ndloute,"  etc.,  "beylnning  at  a  post 
on  the  soath  side  of  Main  street  (formerly 
the  Warren  ud  Franklin  road);  thence 
8oatheil7i  hy  lands  of  Esther  Ooodrlch,  ten 
perches,  to  a  post;  thence  easterly  six  perch- 
es and  seren  feet,  to  a  poet;  thence  north- 
erly, by  land  of  said  first  party,  ten  perches, 
to  a  post  on  the  street;  thence  westerly, 
along  the  street,  six  perches  and  seven  feet, 
to  the  place  of  beslnnlng,— ctrntalnlng  one- 
Iialf  acre,  more  <x  less;  reserving  the  use 
of  ^ht  feet  wide,  along  said  Esther  Good- 
rich's line,  for  a  lane."  James  t.  Magee  har- 
1ns  died,  the  plaintiff,  claiming  that  the 
reservation  of  the  right  of  way  in  the  line 
of  her  title  was  personal  to  Magee,  fenced 
up  the  lane  with  gates  on  the  line  of  the 
street,  and  ballt  a  fence  on  what  she  claim- 
ed was  the  true  division  line  between  her 
lot  and  de^dants*  lot. 

The  following  are  defendants'  assignments 
of  error:  "The  court  erred  In  their  general 
charge  In  instructing  the  Jury  as  follows: 
'First  From  all  the  evidence  In  the  case^ 
you  are  to  detsnnlne  where  the  eastern 
boundary  of  E<sther  Goodrich's  land,  as  she 
claimed  It,  and  occupied  It  in  1865,  was, 
in  order  thereby  to  fix  the  western  boundary 
of  the  land  conveyed  by  Hagee  to  Hope- 
-well  and  Evans.*  Second.  The  court  erred 
In  their  gttierol  charge  In  Instmctlng  the 
Jury  as  follows:  'If  the  teailng  down  of 
the  fence  testified  to  by  the  plaintiff,  and 
the  removal  of  the  gate  or  gate  post  was 
within  the  lines  of  the  plaintiff's  land,  thus 
fixed,  and  outside  of  the  lines  of  the  land 
of  Esther  Goodrich,  as  she  occupied  and 
claimed  it  In  1865,  then  the  plaintiff  should 
recover  in  tbe  case  whateter  damages  she 
has  sustained,  unless  you  find  that  the  de- 
fendants had  a  right  to  have  that  particu- 
lar piece  of  land  unobstructed  by  gates  and 
fences  by  virtue  of  their  claim  that  it  waa 
a  free  and  opm  right  of  way  between  them.* 
Third.  Tbe  court  erred  in  their  answer  to 
tbe  defendants'  second  point,  which  point  Is 
as  follows:  *(2)  That  the  only  monument  on 
the  ground  Bhowlii«  the  location  of  the  west- 
ern boundary  line  of  the  M.  Alger  lot  Is  the 
old  line  fence,  between  this  lot  and  the  lot 
on  the  west  aold  by  Magee  to  James  H. 
Nell.  July  A,  18S3;  and  the  Alger  lot  Is  to 
l>e  located  with  Its  full  complement  of  eight 
rods  east  of  that  Une  fence.'  Answer:  'Sec- 
ond. I  answer  this  point  in  the  negative.  I 
leave  the  location  of  the  Goodrich  land,  which 
Ss  the  controlling  question,  entirely  to  you. 
under  all  the  evidence.*  Fourth.  The  court 
erred  in  their  answer  to  the  defendants' 
fourth  point  which  point  is  as  follows: 
'(4)  That  if  tbe  eastern  line  of  the  M.  Alger 
lot  Is  east  of  where  the  defendant  remov- 


ed the  fence,  13ie  iilalntifl  cannot  recover.* 
Answer:  'Fourth.  That  Is  affirmed,  nnder- 
atandlng  the  M.  Alger  lot  to  Include  and 
mean  the  Goodrich  land.*  Fifth.  The  court 
erred  In  th^r  answer  to  the  defendants* 
irixth  iwlnt  which  point  Is  as  follows:  *^ 
If  the  jury  believed  that  James  T.  Magee, 
under  whom  both  the  plaintiff  and  defend- 
ants claim,  and  his  grantees,  the  grantors 
of  the  plaintiff,  consented  for  twenty-one 
years  to  the  location  of  a  lane,  and  the  con- 
tinuous use  of  it  as  a  right  of  way,  of  a 
strip  along  the  western  boundary  of  their 
land,  to  be  used  as  such  way.  in  connection 
with  a  strip  of  land  dedicated  to  the  sam** 
use  by  the  grantors  of  the  d^ndants,  from 
the  east  side  of  their  land,  then  the  de- 
fmdants  became  entitled  to  the  use  and  en- 
)<qinent  of  such  lane  as  a  right  of  way.  and 
the  plaintiff  cannot  recover  in  trespass  tor 
sucb  use,  or  for  mnovlng  obstruction  placed 
therein  Ity  the  plaintiff  m  others.'  Answw: 
'Sixth.  This  point  you  wlU  notice  is  based 
upon  the  actual  consent  and  agreemmt  of 
the  parties.  If  there  la  evidence  here  from 
which  you  could  find  that  the  parties  actual- 
ly did  set  apart  a  certain  idece  of  ground  for 
use  of  a  lane,  and  they  did  use  it  tt^etber  in 
common  for  a  time,  exceeding  21  years,  It 
would  be  correct  But  there  Is  no  evidence 
of  any  direct  and  »press  agreement  between 
the  parties  concerning  this  lane.* " 

W.  W,  Wilbur  and  Wm.  Schnur,  for  ap- 
pellants. D.  I.  Ball  and  C.  C.  Thompson, 
for  appellee. 

PER  CURIAM.  We  find  nothing  tn  this 
record  that  requires  us  to  sustain  either  of 
the  assignments  of  error.  When  considered 
In  connection  with  other  parts  of  the  learn- 
ed trial  Judge's  charge,  and  especially  In 
the  light  of  the  facts  whlcb  the  testimony 
tended  to  prove,  the  Instnicflons  recited  In 
the  flrat  and  second  specifications  are  sub- 
stantially correct.  Tbe  samn  is  true  as  to 
his  answers  to  defendants'  points  recited  In 
tbe  remaining  three  specifications.  The  de- 
scription in  the  deed  of  February,  1805,  from 
Magee,  who  is  admitted  to  be  the  common 
source  of  title,  is  so  vague  and  indefinite  that 
It  was  necessary  to  resort  to  other  evidence 
for  the  purpose  of  determining  the  location 
of  the  dividing  line  between  the  lots,  etc. 
It  thus  became  a  question  of  fact  for  the 
consideration  of  tbe  Jury,  under  all  the  tes- 
timony; and  the  case  appears  to  have  been 
submitted  to  them  with  substantially  ade- 
quate and  proper  Instructions.  Judgment 
affirmed. 


PATTON  V.  CHURCH  et  al. 
<Sapreme  Court  of  Pennsylvania.   May  20, 
1895.) 

Dkvms  doeino  Widowhood— Bstats  Cseated. 

A  devise  to  a  wife  of  a  "homestead  lot 
and  boildiiiga  thereon,*'  describfaig  the  same,  **ta 
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ba  oeea^ed  and  oaed  hj  Imf  aa  and  for  a  fUnOy 
home  during  hei  widowhood,"  enatad  an  cabita 
doriog  widowhood,  and  not  a  fee  limide. 

Appeal  from  court  of  common  plcasi  Craw- 
ford county. 

Ejectment  by  Jamea  O.  F&tton  against 
Pearson  Ohnrcli.  Mary  0.  WUcox,  BUen  P. 
Cummin,  Anna  L.  Church,  and  Alfred  6. 
Church.  From  a  Judgment  for  plalntUF,  de- 
fendants appeal.  Affirmed. 

Gaylord  Church  died  In  September,  18e», 
leaving  a  will,  the  first  clause  of  which  Is 
as  follows:  "I  give,  devise,  and  bequeath 
unto  my  wlf6,  Anna  B.  Chiirch.  my  home- 
stead lot  and  buildings  thereon,  with  the  ap- 
purtenances, tituate  In  the  dty  of  lleadTllle, 
Pa.,  and  also  all  my  household  goods  and 
furniture^  horses,  cows,  carriages,  sleighs, 
harness,  and  the  like,  to  be  occupied  and 
used  by  her  as  and  for  a  family  home  during 
her  widowhood."  In  1888  the  plaintiff. 
Jamea  C.  Patton,  porebaaed  at  eherifTs  aale 
the  Interest  of  Alfred  Q.  Church,  one  of  the 
children  of  the  testator.  This  was  during 
the  lifetime  of  the  testator'a  widow,  who 
never  remarried,  and  who  died  ia  1S02. 

The  oplnimk  of  the  lower  court  CHenderson. 
J.)  Is  as  follows: 

"The  spontaneous  interpretation  of  the 
first  dause  of  the  testator'a  wlU  is  that  It 
gives  to  his  widow  a  limited  estate,  and  not 
an  estate  in  fee  simple.  Taking  the  whole 
clause  together,  and  giving  to  each  word  its 
appropriate  sense,  ttxe  devise  to  Anna  B. 
Church  Is  during  widowhood.  The  testator 
was  a  lawyer  of  ability  and  merited  dis- 
tinction, and  must  be  presumed  to  have  un- 
derstood the  significance  of  the  terms  used 
by  blm.  If  be  bad  intended  to  devise  a  fee 
to  his  wife,  no  one  knew  better  than  he  did 
how  to  express  that  intention  in  apt  and 
effective  words.  The  limitation  of  the  es- 
tate devised  to  the  use  of  tba  devisee  during 
widowhood  was  doubtless  intended  by  the 
testator  In  the  sense  in  which  the  language 
would  be  ordinarily  understood,  and,  as  the 
devisee  continued  unmarried  during  the  re- 
mahid«r  of  ber  life,  aha  took  a  life  estate 
under  the  wllL  By  the  eighth  clause  of  the 
will  all  the  residue  of  the  testator's  estate 
is  devised  and  bequeathed  to  his  wife  and 
children  in  such  shares  and  estates  as  they 
would  take  under  the  intestate  laws  of  the 
commonwealth.  It  was  conteoded  in  argu- 
ment that  this  clause  was  inconsistent  with 
the  interpretation  first  given  to  the  first 
clause,  it  does  not  seem  so  to  me,  how- 
ever. The  wife  was  to  have  the  homestead 
during  widowhood;  if  she  re-married,  she 
would  be  entitled  to  dower  thereafter  in  the 
same  property,  and  in  any  event  the  children 
would  be  entitled  to  the  remainder.  No  dis- 
position was  made  in  the  first  clause  of  the 
fee,  and  the  eighth  clause  was  inserted  to 
cover  all  property  and  estate  not  specifically 
devised  or  bequeathed.  It  Is  consonant, 
therefore,  with  the  first  The  Interpreta- 
tion Indicated  gives  effect  to  all  the  words 


of  the  devise,  and.  SnSglng  tnm  fb»  Ibb- 
guage  used  by  the  ta^ator.  la  that  wUch 
be  intended  to  conv^.  Judgment  Is  accord- 
ingly entered  npon  tbe  verdict  in  Cavor  of 
the  pbtlnttfL'* 

Pearson  Chnrch,  for  appeUanta.  F.  P. 
Ray,  for  appellee. 

PER  CURIAU.  The  able  argument  of  the 
learned  gentleman  who  represents  the  appel- 
lants has  not  perstuded  us  that  the  inter- 
pretatlon  of  the  will  of  Gaylord  Chnreb  oa 
the  trial  in  tbe  court  b^w  was  moneow. 
The  reasons  given  in  support  of  his  mBng 
by  the  learned  trial  judge  are  so  satisfac- 
tory to  us  that  we  affirm  the  Judgment  oo 
the  opinion  filed  on  tbe  disposition  of  the 
reserved  question.  Tbe  Judgment  Is  afflno- 
ed. 


WILCOX  V.  DEKICKSON  et  aL 
(Snpreme  Ooort  of  Peansrlvania.  May  20, 
1895.) 

Abticlbs  of  Association  —  CoxsTmrcnoa  —  L>>- 
C8ASED  Pa HTNSR— Liabilities  ov  ExKCinna. 
A  stipulHtioD  that  tbe  death  of  a  pBrt£<er 
shall  not  operate  ru  a  dlssohition  of  tbe  aasodi- 
tkm.  but  mat  tbe  deeedenfa  aharM  dtall  ibsn- 
opon  vest  in  his  execQtors,  or  adminiatrator*.  «* 
devisees  of  the  stock,  who  shall  succeed  u  Is 
ease  of  transfer  oD  the  books,  in  which  case  thi 
assignee  of  stock  is  made  subject  to  tbe  rights  and 
obligations  of  tbe  orighial  owner  thereof,  don 
not  compel  an  executor  of  the  deceased  partner  to 
accept  the  stock  of  his  testator,  so  as  to  (^r^e 
the  decedent's  general  estate  wim  finn  debts  cdq- 
traeted  after  his  death. 

Appeal  from  court  of  common  pleas,  Craw- 
ford county. 

Assumpsit  by  George  N.  Wflcox  against 
Charles  M.  Derickson  and  O.  M.  Derickson, 
eiecutore  of  D.  V.  Derickson,  deceased.  In- 
pleaded  with  Cyrus  Kitchen  and  others,  part- 
nera  as  the  Meadvllle  Savings  Bank.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

The  opinion  of  tbe  lower  court  Is  as  fol- 
lows: 

"On  the  20th  of  January,  1877,  D.  V.  Der- 
ickson, the  defendants'  testator,  became  a 
member  of  a  imrtnershlp  association  doins 
business  in  the  name  and  style  of  the  Meai'.- 
ville  Savings  Bank,  by  a  transfer  on  the 
books  of  the  association.  In  the  manner  pre- 
scribed by  the  articles,  of  five  shnrea  of  stt^ 
originally  held  by  A.  P.  IngrahanL  He  diei 
on  the  21st  of  Jnly,  1891,  leaving  a  will,  fn 
which  be  makes  no  specific  reference  to  the 
stodc  in  this  bank.  The  executors  hare 
never  accepted  the  stock,  or  In  any  ma^utT 
acted  as  partners.  The  articles  of  associa- 
tion of  the  bank  provide  that  it  shall  have  s 
capital  stock  of  ?30,000,  divided  Into  sn> 
shares  of  $100  each;  that  the  business  shall 
be  transacted  by  offlcers  elected  by  the  share- 
holders; that  transfers  of  the  stock  may  be 
made  on  the  books  in  the  manner  provided 
by  the  articles;  that  the  death  of  a  meml»er 
shall  not  dissolve  the  partnership;  but  that 

Digitized  by  Google 


Pa.) 


WILOOX  «.  DEBICK80K. 


1061 


bis  ttxeoDtar^  admhitotntar,  or  devteee  sbaU 
succeed  to  tUs  rlgbta^  In  the  manner  {noTlded 
In  case  of  a  tiansf  er  on  the  books.  The  plain- 
tur  Is  a  depositor  and  creditor  of  the  bank, 
which  owed  him  92,742^  on  the  18th  of  Jan- 
narr-,  jsdi^  when  the  bank  tailed,  and  eloeed 
Its  doors.  All  of  this  IndeMedneas  was  om- 
Itacted  hf  the  bank  after  the  death  of  D.  V. 
Dcrlckson.  Tbe  qnestlan  of  hiw  resented  Is 
whether,  under  tiiese  facts,  and  In  view  of 
the  lanffuage  of  the  articles  ct  assotdatlon, 
the  executors  are  liable  to  the  ptslnttff  for 
this  Indebtedness.  It  Is,  peihape,  not  strictly 
correct  to  say  that  tiie  death  of  one  partner 
worlu  no  dlsscrihxtloa  ot  the  firm,  where,  by 
SKreemMit  of  the  partners,  the  business  Is  to 
be  contlnnefl  notwithstanding  the  death,  for 
a  partnmihlp  cannot  eElst  wtthont  partners; 
and  a  dead  man's  estate,  apart  from  the  pra^ 
sons  to  whom  it  has  passed  by  law  at  his 
death,  has  no  capacity  to  fill  the  place  in  the 
iwrtneisfalp  made  vacant  1^  his  death.  Pan. 
Ckint  Ost  Bd.)  406-451.  It  is,  however,  wsll 
settled  that  the  nsnal  conseQoeices  of  a  dis- 
solution, whether  transfer  of  tiie  Interest 
of  a  partner  to  another  or  by  death  of  one  of 
tlie  partners,  mar  be  avoided  suitable  pro- 
▼Islona  In  the  partnoah^  agreement,  or 
proTiaions  In  the  iriU  of  the  dying  partnor,  U 
agreed  to  by  tlia  sorvlvnB.  If  sneh  is  the 
agreement,  the  business  may  be  contiiined 
af  t»>  the  death  as  betwe.  The  personal  rep- 
reaentattre  or  devisee  of  the  decedent  may 
demand  an  aocoont  nndl  the  termination 
of  the  partnettiiip,  by  the  terms  of  the  agree- 
ment. And  so  much  of  the  decedent's  estato 
as  Is  Invested  in  the  partnership  ventnre,  <»■ 
Is  by  him  subjected  to  the  demands  of  the 
partnovhlp  bnslneae.  vrlll  pass  into  the 
hands  of  those  to  whom  it  is  given  the 
law,  clogged  with  the  liabilitleB  thus  placed 
QpoD  It  by  its  furmer  owner.  These  princl- 
pies  are  well  settled,  both  in  our  own  state 
and  elsewhere.  Grats  v.  Bayard,  11  9ei^.  A 
R.  41;  Laughlin  v.  Lorens,  48  Pa.  St  275;  17 
Am.  &  Eng.  Buc.  Law,  1134;  I4ndi.  Partn. 
1353  (•a06)  note  1.  It  seems  qnlte  clear  that 
tbe  liability  of  a  deceased  partner's  estate 
for  debts  contracted  after  his  death,  whether 
general  or  specific,  rests  not  upon  the  com- 
mon law  of  partnerships,  or  the  ordinary  lia- 
bility of  partners  for  firm  debts,  but  vpon 
the  special  proTlslons  of  the  agreement  made 
by  the  deceased  partner,  or  the  terms  of  his 
last  will.  A  change  of  partners,  whether  by 
transfer  or  by  death,  necessarily  Involves  a 
dissolution  of  the  Arm.  If  the  business  goes 
on  with  Dew  partners  in  place  of  the  old,  this 
lUTolves  the  orgnalXBtliHi  of  a  new  flrm.  Bo 
It  was  held  la  respect  to  transfers  of  stock  In 
a  banking  imrtnershlp  in  Clirlsty  v.  Sill,  ISl 
Pa.  St.  492,  le  Atl.  296,  SOT,  and  the  reason  Is 
much  stronger  in  cases  of  death  than  of  trans- 
fer. All  the  cases  which  have  held  a  de- 
ceased partner's  estate  liable  to  creditors  of 
the  partn^hlp  whose  debts  were  contracted 
after  the  death  have  rested  the  liability  either 
npon  the  terms  of  the  agrceinent  or  the  wUl, 


and  not  npon  any  common-lavr  Itabaity  aa 
partner.  This  being  so,  we  are  called  upon  to 
determine  what  liability  the  defendants*  tes- 
tator assumed  what  he  accepted  the  transfer 
of  the  stock  of  Ingraham  In  this  partno^p. 
By  BO  doing  he  substantially  agreed  to  be 
bound  by  the  terms  of  the  partnership  agree- 
niHtL  If  the  artidas  expressly  declare  that 
tile  whole  estate  of  each  partner  shall  be  con- 
sMraed  sa  embarked  In  the  business,  and 
shall  continue  ItaUe  for  losses  occurring  after 
the  death  of  the  partner,  then  we  may  en- 
force the  tarns  of  this  contract  agahist  the 
d^ndante,  thoe  being  no  question  raised  In 
behalf  of  creditors  claiming  i^rlor  Hens  upon 
the  estate  But  If  tiie  contract  Is  silent  npon 
the  particular  point  inv<dved  her^  or  If  its 
language  is  smblguons  and  uncertain,  how 
shall  it  be  construed?  This,  In  the  light  of 
the  decided  cases,  is  tiie  real  qoestion  which 
we  are  obliged  to  determlna  In  Bnrwdl  v. 
Ifandevnie's  ]Bx*n,  2  How.  660;  It  vras  hdd 
that  nothing  short  of  the  most  dear  and  on- 
amMgnom  language  would  justify  the  court 
tn  holding  the  general  estate  of  ttie  testator 
liable  for  (he  debte  of  a  partnership,  con- 
tinned  under  his  will  after  his  death,  by  rea- 
son of  the  manifest  Inconvenience  at  such  a 
rulet  Judge  Sfecwy  citing  with  approval  the 
ease  of  Bx  parte  Gaiiand,  10  Tea.  110,  in 
which  the  inconvenience  was  strongly  put  by 
Ixwd  Bldon,  the  lord  chancdlor.  In  Bten- 
wood  V.  Owen,  14  Gray,  195,  the  supreme 
eomt  of  Massachuaetts,  Intliuaifng  strong^ 
In  the  opinion  that  the  genual  estete  of  a  de- 
ceased partner  Is  not  liable  for  firm  debte  con- 
tracted after  hla  decease,  although  by  the 
artldes  death  was  not  to  dissolve  the  partner- 
ship, held  that  such  debts  could  not  be  al- 
lowed to  riiare  with  the  Ittdlvldaid  debte  ot  a 
decedmt  in  the  distribntion  of  his  estate.  By 
the  same  court,  in  Phillips  v.  Blatchford,  IS? 
Mass.  51<^  it  is  again  Intimated  that  no  gen- 
eral Uablllfy  to  creditors  of  the  firm  extsto 
unlesa  r^resoitetlves  of  the  estato  enter  hito 
the  partntrshlp,  and  themselves  become  part- 
ners. But  It  was  held  that  the  partnership 
agreement,  In  the  case  then  before  the  court, 
practically  amounted  to  a  corenant  on  the 
part  of  each  partner  to  indemnify  his  co- 
partners against  the  payment  of  more  than  a 
ratable  pixiportion  of  the  partnership  debte; 
and  hence  that  one  of  the  surviving  partners, 
who  had  paid  oB  more  than  his  share  of  part- 
nership debts,  might  recover  against  the  ex- 
ecutors for  contribution.  In  Stewart  v.  Rob- 
inson, 116  N.  Y.  828,  22  K.  E.  160,  163.  the 
principle  announced  in  Burwell  t.  Mande- 
vlUe's  Ex'rs,  supra,  was  applied  to  the  con- 
struction of  a  partnership  agreement;  and  it 
was  held  that  the  g^ieral  estate  of  a  de- 
ceased partner  was  not  liable,  notwlthstand- 
Ing  proTislons  in  the  agreement  for  tlie  con- 
tinuance of  the  partnership.  In  the  absence  of 
clear  langnage  subjecting  the  general  estate 
to  such  liability.  The  statement  In  17  Am.  &  . 
Bng.  Bnc.  Iaw,  1135,  that  the  rule  of  liabil- 
ity Is  different  In  case  of  a  partnership  hav- 
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log  tnuiBferable  shares  from  that  appHcnble 
to  other  partnerships,  Is  not  m  the  least  sus- 
tained by  the  cases  cited.  Blodgett  t.  Bank, 
49  Conn.  9,  was  a  case  In  which  the  executors 
had  actually  entered  Into  the  partnership, 
and  become  personally  liable  as  partners. 
Kottwitz  T.  Alexander,  84  Tex.  689,  was 
soniewhat  peculiar  In  Its  facts,  but  the  ques- 
tion Indicated  did  not  arise,  and  the  one  now 
under  conaideration  la  not  deliberately  treated. 

"There  Is  apparent  in  the  cases  a  con- 
sciousness in  the  minds  of  the  Judges  of  the 
extreme  Inconrenience  of  subjecting  estates 
of  decedents  to  a  liability  which  might  un- 
reasonably delay  their  settlement,  and  ne- 
cessitate recalling  legacies  and  devises  from 
the  bands  of  their  recipients,  years  after 
they  bad  been  received,  to  satisfy  demands 
which  had  no  existence  at  the  time  of  dis- 
tribntion;  and  a  strong  reluctance  for  these 
reasons  to  declare  such  a  liability.  A  pos- 
sible exception  to  these  cases  la  onr  own 
case  of  Laughlin  v.  X^orenz,  supra.  In  that 
case  the  principal  question  was  not  as 
to  debts  contracted  after  the  death  of  a 
dying  i>artner,  but  as  to  the  rights  of  third 
parties  growing  out  of  the  settlement,  ad- 
justment, and  winding  up  of  the  partner- 
ship. Incidentally  the  liability  for  such 
debts  was  involved  and  was  decided.  The 
language  of  Judge  Agnew,  in  his  opinion, 
does  contain  an  intimation  that  the  rule 
wlilcb  we  have  found  all  but  uniform  In  all 
other  courts,  viz.  that  the  general  estate  is 
not  liable  for  such  debts  unless  distinctly 
made  so  by  clear  language  either  in  the 
contract  or  the  will,  is  not  correct;  but  the 
converse  of  it,  vis.  that  the  estate  ia  to  be 
regarded  as  liable  unless  expressly  exempt- 
ed by  the  contract  or  the  will.  But  It  Is 
not  clear  that  the  learned  judge  really  In- 
tended to  sanction  such  a  departure  from 
the  coarse  of  decision  In  other  courts,  nor 
that  his  mind  was  drawn  to  its  consequen- 
ces. The  conclusion  reached  by  blm  and  his 
brethren  may,  and  probably  did,  rest  upon 
other  conslderatlonB.  It  cannot  be  true  that 
the  general  estate  Is  liable  unless  this  lia- 
bility Is  limited  by  the  contract  or  the  will 
of  the  dying  partner,  nnless  It  be  also  true 
that  sach  liability  flows  from  tbe  partnership 
relation,  and  is,  In  substance,  the  ordinary 
common-law  liability  of  each  partner  Jointly 
and  Beverally  with  each  of  the  others  for 
every  debt  contracted  by  the  firm.  Sorely, 
a  dead  man  cannot.  In  the  eye  of  the  law, 
have  rights  or  Incur  llabiUtleB.  Nor  can  his 
propwty  stand  alone,  by  Itself,  disconnect- 
ed from  personal  ownership,  and  sustain 
such  liability.  Nor  Is  It  reasonable  or  logical 
that  a  person  should  be  held  to  be  a  partner 
with  ottaero  without  his  own  agreement  to 
become  soch.  express  or  implied.  And,  in- 
deed, our  supreme  court  has  decided  that  ex- 
ecutors cannot  be  so  regarded  In  the  ab- 
sence of  an  agreement  Bank  t.  Pennock, 
2  Mona.  106.  Moreover,  If  such  a  liability 
exists  by  reason  of  the  partnership  relation^ 


and  the  stipulation  for  Its  contln nance  after 
the  death  of  one  of  tbe  partn^B.  how 
the  dying  partner,  by  provlaiona  In  bih  vUL 
exempt  his  estate  from  UablUtT'?  I'  ^ 
correct,  as  we  think  the  great  weight  c! 
authority  makes  clear.  In  saylns  that  di« 
liability  of  the  estate  of  a  deceased  partner 
for  debts  contracted  after  his  death,  if  any 
exists;  flows  from  the  express  coToiant  or 
agreement  of  the  decedent,  or  the  exprt«8  di- 
rection In  his  win  accepted  and  agreed  v 
by  the  survivors,  then  it  seems  reasonable 
In  view  of  tbe  departure  from  the  ordlnarr 
rule  of  law,  and  tbe  extreme  InconvenleiKr 
of  the  contrary  mle,  that  the  Intention  sab- 
stantlally  to  embark  his  whole  estate  In  tht 
partnership,  or  to  make  It  avaflable  to  thr 
partnership  uses,  should  appear  before  tbe 
general  estate  should  be  held  liable  for  akb 
debts.  What,  then,  Is  the  true  coostmcttra 
of  the  articles  of  copartnership  to  which  tbf 
testator  assented  when  he  accepted  a  tzaat- 
fer  of  stock?  The  articles  provide  that  tht 
death  of  a  stockholder  shall  not  operate  a> 
a  dissolution  of  said  association:  'But  the 
shai-es  of  such  decedent  shall  therenpon  vHt 
In  bis  executors  or  administrators  or  dfT- 
isees  of  said  stock,  who  shall  succeed  witii 
like  effect  as  provided  in  case  of  a  transfix 
upon  the  books  of  the  association.*  It 
provided,  in  case  of  a  tmnafer,  that  ttn 
assignee  or  assignees  of  such  share  or  sham 
shall  thereby  as  to  such  share  or  sham 
succeed  and  become  subject  to  all  the  rl|^t» 
and  obligations  of  an  original  party  thovto  ' 
And  It  Is  farther  provided  as  follows:  TV 
holders  of  stock  In  this  association  cither  br 
an  original  subscription,  transfer,  or  otber 
wise,  shall,  by  virtue  of  such  sabscriptkin.  «r 
acceptance  of  such  transfer,  be  subject  b> 
and  thereby  take  upon  thonselves  the  eer 
eral  and  respective  duties  and  oUIgatioitf 
devolved  and  Incumbent  upon  them  as  stock 
holders  or  directors,  as  the  case  may  be' 
While  the  language  of  the  contract  Is  that 
the  partnership  shall  not  be  dissolved  by  a 
death,  tbe  meaning  plainly  Is  that  tbe  dis- 
solution caused  by  death  shall  not  invt^e 
the  winding  up  of  the  partnership  bnsines. 
the  settlement  of  the  partnership  acconnt. 
nor  the  withdrawal  of  any  portion  of  tbe 
capital.  An  easy  means  is  provided, 
which  a  new  partnership,  consisting  of  Vbf 
surviving  paitaers  and  one  or  m<H:e  aev 
members,  who  shall  take  the  place  of  th^ 
dead  partner,  may  be  formed  to  contiaiH 
the  business.  The  assignee.  In  the  case  oi 
a  transfer,  becomes  a  partner  tn  this  new 
firm  by  acceptance  of  tbe  transfer  en  the 
books  of  the  association.  And  it  Is  to  )>e 
noted  that  in  case  of  death  the  executor 
administrators  and  derlsees  of  Oie  stndi 
are  mentioned  togethw,  tbe  like  ptoriafQ 
being  made  as  to  alL  Unless  we  are  i»c- 
pared  to  hold  that  one  to  whom  stock  in  saA 
partnership  Is  devised  becomes  a  partner 
In  the  new  Arm.  and  subject  to  liability  u 
such  partner  by  virtue  of  the  devise  ttseU 
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without  any  acceptance  of  h  on  his  part, 
or  acquiescence  in  any  waj  In  the  proTlslona 
of  the  partneralilp  acraement,  we  cannot 
hold  that  ezecaton  or  admlnlstratora  become 
BO  liable  merely  because  they  are  such.  If 
the  stock  is  accepted,  and  the  ration  of 
partn^  established  between  the  snrrlTors 
and  thp  executors,  the  case  Is  free  fropi 
tllfBcitlty.  But  where  It  Is  not  so  accepted 
they  cannot  be  charged  with  UabiU^  as 
partners,  any  more  than  could  the  devisee 
who  has  not  acc^ited.  We  fSU  to  dlscorer 
in  the  lauffuftse  used  in  this  contract  any 
intention  on  the  inrt  of  the  contractloit 
parties  to  subject  their  estates,  in  case  of 
their  death,  to  the  Ticlsdtndes  of  the  part- 
nership business,  regardless  of  the  wishes 
of  those  to  whom  the  estate  descends.  Doubt- 
less, the  right  to  an  account,  and  to  with- 
draw the  capital  of  the  testator  from  the 
business,  does  not  exist,  by  reason  of  the 
partnership  agreement  to  the  contrary.  And 
BO  much  of  the  testator's  estate  as  was  In- 
vested hk  the  partnership  remains,  and  is 
liable  for  the  debts  incurred  In  the  business. 
Possibly  the  language  of  the  partnerslilp 
agreement  may  be  construed  as  a  covenant 
by  each  partner  with  the  othos  to  indonnlfy 
them  against  more  than  their  proper  share 
of  loss.  But  there  la  nothing  in  the  agrea> 
ment  which  can  glre  the  creditors  of  the 
partnership,  whose  debts  have  arisen  since 
the  testator's  death,  a  right  to  resort  to  Ills 
general  estate.  For  these  reasons  we  are 
of  opinion  that  upon  the  case  stated  the  law 
is  with  the  defendants.  Judgment  is  there- 
fore  directed  to  be  entered  in  fiiTor  of  the 
defendants  In  accordance  with  the  agreement 
of  the  parties." 

H.  J.  Humes,  P.  J.  Thomas,  G.  W.  Hasklns, 
and  John  O.  McGllntock,  for  appellant  Geo. 
F.  Davenport  and  J.  W.  Smith,  for  appellees. 

FEB  CURIAM.  The  pivotal  question  In 
this  case  Is  whether  the  stipulation  in  the 
articles  of  association  that  death  shall  not 
dissolve  the  relation  of  the  decedent  and  his 
estate  to  the  bank  compels  an  executor  to 
acc^  the  stock  tliat  had  been  held  by  his 
testator,  and  puts  It  out  of  his  power  to 
abandon  it  under  any  drcmnstances.  The 
learned  judge  who  tried  this  case  In  the 
conrt  below  answoed  this  question  In  tbo 
negative  We  are  satisfied  with  the  ruisons 
he  has  given  in  support  of  his  ccmeluslon, 
and  affirm  the  Judgment  on  his  opinion. 


RUNNINaBB  V.  DWBLLINO-HOUSB  INS. 
00. 

(Snpceme  Ooort  of  Penniylvania.  Hsy  80, 
1896.) 

-  bOOMBRAlTCES— iNimUKCS. 

Where  a  dcvlwe  took  property  under  ■ 
will  at  a  certain  price,  to  be  paid  in  annaal  install- 
ments to  the  other  heirs,  thp  property  was  iucum- 
hcrod,  witiiin  the  meaning  of  a  clanae  agalDst  in- 
ciimbrancea  in  an  lOsuTance  policy. 


Appeal  from  court  of  common  pleas,  Cum- 
berland connty. 

Assumptft  by  John  M.  Benlnger  against 
the  Dwelling-Hoase  Imrarance  Company  np- 
on  a  policy  of  fire  Insurance.  From  a  Judg- 
ment for  defmdan^  plaintiff  appeals.  Af- 
firmed. 

The  only  question  for  determination  was 
whether  tin  condition  attached  to  the  polity 
whl^  provided  that  the  pc^cy  shoold  be 
void  If  the  propraty  be  or  becfune  Incom- 
beied  by  a  '"mortgage,  trust  deed,  Jndg^ 
ment,  or  otherwlae"  was  broken  by  the 
charge  In  the  will  of  J.  Martin  Rennlnger, 
and  the  contract  of  Insurance  rendered  void. 

H.  S.  Stuart.  M.  0.  Herman,  and  G.  Wil- 
son Swartz,  for  appellant.  John  T.  Stuart 
and  O.  H.  BergntT,  for  appellebw 

PER  CURIAM.  There  is  hut  a  single 
question  in  Ude  case.  The  plaintiff  took 
under  his  ftither*!  will  a  farm  described  as 
**the  homestead,"  containing  157  acres,  with 
all  the  buildings  and  improvemmts  ttiereon, 
at  the  price  of  98.000.  This  sum  was  to  be 
paid  in  annual  Installments  to  the  testator's 
other  children.  Tia  buildings  on  this  farm 
were  Insured  by  the  devisee  and  the  proper- 
ty described  as  unincumbered,  'llie  ques- 
tion thus  raised  Is  whether  the  98.000  c^r- 
ged  upon  this  propwty  by  the  devisor  was 
an  incnmbrance  upon  the  title  of  the  devisee. 
The  court  below  held  that  It  was.  No  rea- 
son for  disturbing  that  conclusion  has  been 
suggested  to  ns  that  would  Justify  us  in  dls- 
r^rdlng  the  Judgment,  and  It  Is  now  af- 
firmed. 


HEPBURN  et  si.  v.  8P0TTS  et  si. 
(Supreme  Court  of  Penm^Ivanio.  May  20, 

1895.) 

Tbcst  EtTATB— Impkovembxts  bt  Touns*— 
Chakoinq  Est  ATS. 
A  trustee  cieated  b7  will  paid  94,000  oat 
of  her  IndiTiduai  property  for  the  bettermeDt  of 
the  trust  estate,  and  apon  her  death,  two  yean 
Uiter.  her  individual  estate  paid  but  70  per  cent., 
and  her  creditors  filed  a  bill  to  charge  the  trust 
property'  with  thp  balance  due  for  making  such 
itnproTements  in  an  amount  not  to  exceed  the 
value  of  the  betterments  paid  for  with  said 
$4,000.  It  did  not  appear  but  that  her  creditor! 
trusted  her  indiTiduall^,  or  that  she  was  insolTent 
when  the  debts  wpre  mcurred,  or  that  there  was 
any  fraud,  and  there  was  no  eridence  as  to  when 
her  Insolvencr  occurred.  Hdd,  that  the  UU  was 
prc^ierly  dlsnussed. 

Appeal  from  orphans*  court,  Cumberland 
coun^. 

BlU  by  Hopewell  Hepburn  and  others 
against  Peter  Spahr  Spotts  and  others. 
From  a  decree  for  defendants,  plaintiffs  ap- 
peal. Affirmed. 

The  will  of  Peter  Spahr,  after  enumerating 
testator's  property,  provided  as  follows;  "As 
soon  as  convenient  after  my  decease,  I  di- 
rect that  my  daughter,  Oatharlne  Spotts, 
shall  select  from  the  above  list  of  real  prop- 
erty whatevtf  of  the  said  lots  or  Mrcels  she 
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may  choose  to  tbe  foil  valiie  of  929,0U0  at 
the  valuation  I  have  placed  upon  them  re- 
■pectlTelTi  and  that  a  list,  with  a  full  and 
accnrate  description  of  each  property  In 
wrltlnff,  shall  he  made  of  the  properties  she 
shall  tbns  ipelect,  which  shall  be  by  her 
signed,  acUacnvIedged,  and  recorded  at 
length  In  the  otflce  for  the  recording  of  deeds 
for  Cumberland  county;  and  the  properties 
thus  selected  by  the  said  Catharine  Spotts  I 
give,  derise,  and  bequeath  to  her  for  the  fol- 
lowing uses  and  purposes:  The  said  Catha- 
rine Spotts  shall  possess,  occupy,  and  con- 
trol the  said  propei'ties.  and  receive  the 
rent,  Income,  and  profits  therefrom  during 
her  life,  In  trust  for  such  child  or  children 
as  the  said  Catharine  Spotts  may  lawfully 
have  begotten  of  her  body  at  the  time  of 
her  death,  and  for  the  issue  of  any  child  or 
children  of  hers  that  may  die  during  her  life- 
time leaving  issue,  such  issue  to  take  per 
stirpes;  and  should  she  die  without  children 
or  the  issue  of  children  living,  then  for  such 
persona  as  at  her  death  may  he  my  heirs  at 
law.  That  out  of  the  proceeds  of  the  said 
property,  after  paying  the  necessary  expens- 
es and  repairs  thereof,  and  affording  such 
proper  support  for  herself  and  family  as  she 
may  deem  necessary,  she  shall  Invest  what- 
ever income  may  remain  in  real  property,  or 
safe,  interest-bearing  securities,  for  the  use 
and  benefit  of  and  in  trust  for  the  persons 
aforesaid.  And  if  she  shall  deem  it  for  the 
advantage  of  the  said  trust,  I  empower  her 
at  any  time  to  sell  any  portion  of  the  said 
real  property  at  a  price  not  less  than  the 
valuation  I  have  placed  on  it,  and  to  rein- 
vest the  money  arising  from  such  sale  in 
other  real  estate  or  interest-bearing  securi- 
ties; and  for  the  purpose  of  malciug  such 
sales.  I  give  to  my  said  daughter.  Catharine, 
full  power  to  make  conveyances  of  any  such 
property  to  the  purchaser  In  fee  simple."  In 
pursuance  of  such  directions,  Catharine 
Spotts  selected  the  amount  of  property  men- 
tioned, including  a  brickyard  formerly  run 
by  her  father,  which  she  continued  to  ope- 
rate individually.  Subsequently,  and  with 
the  knowledge  of  her  children,  she  sold  cer- 
tain of  the  property,  and  applied  the  pro- 
ceeds, $5,000,  to  improving  the  property  re- 
maining, and  she  also  i>aid  for  improvements 
thereon  of  the  value  of  about  $4,000,  with 
brick  manufactured  by  her.  On  her  death 
the  property  was  divided  among  the  chil- 
dren, according  to  the  terms  of  th^r  grand- 
father's will.  It  was  found  on  the  settle- 
ment of  Catharine  Spotts'  individual  estate 
that  she  was  Intulvent,  and  certain  of  her 
individual  credit<W8,  on  behalf  of  them- 
selves and  the  other  creditors,  filed  this  bill 
against  the  children  to  compel  them,  as  the 
holders  of  the  trust  property,  to  contribute, 
to  the  extent  of  their  mother's  personal  ex- 
penditures for  Improvements,  to  the  pay- 
ment of  her  debts;  alleging  that  the  de- 
ficiency in  the  mother's  estate  was  caused 
by  such  improvements  on  the  trust  property, 


and  that  the  children  received  the  benefit  of 

the  same. 

The  opinion  of  tbe  lower  court  to  as  fol- 
lows (BIDDLB,  J.)  Tte.:  '*We  stated  dnrin; 
the  trial  that,  upon  analysing  tbe  bllt  we 
were  of  opinion  that  there  is  not  a  snffldm 
cause  of  action  set  out  therein,  and  that, 
notwithstanding  the  case  was  npon  tria).  we 
felt  compelled  to  dissent  from  the  adjudica- 
tion of  our  predecessor  In  overmllng  the  de- 
murrer. The  plaintiffs,  however,  were  per 
mltted  to  proceed  with  tbe  taking  of  testi- 
mony, in  order  that  a  record  shonid  be  made 
of  the  evldfflice  which  they  offered,  or  pro- 
posed to  offer,  to  sustain  tbe  eomplaiot 
The  only  grounds  for  the  alleged  Uabnity  of 
the  defendants  In  this  action  are  set  fonh 
In  paragraphs  8  and  9  of  the  blU,  and  are. 
in  substance,  that  the  estate  of  Ctethartae 
Spotts  was  made  Insolvent  by  the  use  r*f 
complainants'  money  In  the  improvements 
of  the  trust  estate,  and  that  their  claims  ar? 
for  work  done,  materials  furnished,  an^ 
money  expended  in  making  ImprovemeDts 
and  betterment  to  said  estate,  hj  wliich  ibt 
Income  therefrom  was  greatly  IncreasaL 
and  the  value  of  the  proi>erty  enhanced  to  s 
very  large  extent,  the  enlianc»xient  exceed- 
ing the  proceeds  of  the  trust  property  soW 
by  Catharine  Spotts,  and  the  unpaid  l<al- 
ance  of  the  indebtedness  of  he-  estate- 
There  Is  no  allegation  of  fraud  on  the  pan 
of  Catharine  Spotts,  either  Indivldnally  or  as 
trustee,  or  that  work  was  done  or  mar?- 
rials  or  money  furnished  by  complalnsnt* 
upon  any  other  security  tlian  her  persona: 
responsibility.  Upon  what  ground,  then 
.  can  the  trust  estate  be  held  liable  for  tbf^ 
payment  of  the  balance  of  h&  debts?  We 
fall  to  think  of  any.  The  compialnaiits. 
however,  contend  that  constroctlTe  fraud  oa 
the  part  of  Catharine  Spotts  la  deducihir 
from  the  allegations  in  the  bill,  and  from 
the  evidence  In  support  thereof,  and  that 
they  should  be  permitted  to  recover  upos 
that  ground.  But  there  are  InsuperaUe  <+- 
stadea  to  sustaining  this  position. 

"1.  The  dealing  between  the  parties  wcpp 
upon  a  strictly  business  basis,  and,  there  not 
being  confidential  or  fldudair  relations  of 
any  kind  existing,  a  case  of  constmctivp 
fraud  cannot  arise  under  the  facts  sbowc 

"2.  The  final  betterments  to  the  trust  prp^ 
erty  were  made  in  the  year  18SS  and  tb^ 
early  part  of  1889,  and  Catharine  Spotts  AH 
not  die  until  the  10th  day  of  March.  A.  V. 
1801.  The  court  would  not  be  warranted  k 
assuming  that  she  was  insolvent  at  the  tiir.-- 
the  improvements  were  made,  with  no  i^tb 
er  basis  to  go  upon  than  that  in  18BZ.  upr.a 
distribution  by  an  auditor,  the  net  balanof 
of  her  estate  was  $8,209.(Ki,  whilst  the  clain:' 
against  it  were  $U,518.1&  The  sbortscc 
shown  at  that  time  under  an  enforced  !>]- 
nidation  of  her  property  would  not  Justify 
us  In  making  the  Inference  asked  for.  ir 
to  be  noted  that  the  bill  does  not  allege  U: 
insolvency  In  1S8S-S8. 
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**8.  Even  If  Bhe  mn  ioMlvent  In  1588-69 
(of  wblch  we  bare  no  eridenee  vxcejtt  aa 
stated  in  2,  svpra),  and  know  It  (of  which 
there  to  no  srldeBce),  her  dealings  wltb  eom- 
plainftnts  were  not  ench  a  frand  upon  them 
that  tiii^  conld  make  It  the  baals  of  an 
actioc  at  law,  unless  they  also  ^wed  arti- 
fice or  false  pretense.  Bodman  t.  Thal- 
helmer,  75  Fa.  St  2S2.  Nv,  at  law,  would 
It  help  their  case  to  farther  show  that  at  the 
time  the  ohllgatlons  were  Incurred  she  did 
not  intend  to  pay  them.  Smith  t.  Smith,  21 
Pa.  St  36T;  Bushman  t.  Bank,  159  Pa.  St 
04,  28  AtL  209.  Gilearly,  the  complainants 
could  not  have  reclaimed  from  Catharine 
Spotts,  In  her  lifetime,  the  goods  and  chat- 
tels or  money  furnished  by  thun;  and  we  do 
not  see  upon  what  eqnitable  prlnc^jto  they 
-can  now  be  permitted  to  recoup  from  the 
ti>ust  estate  the  unpaid  portion  of  their  bills. 
Thto  Is  specially  manifest  Inasmuch  as  thaw 
is  no  allegation  eitiier  of  fraud  or  of  ftaudu- 
lent  Intent  In  the  transactioiuk 

**4.  The  will  of  Peter  Spabr  was  on  record, 
and  complainants  had  notice  of  Its  terms. 
There  was  nether  fraud,  accident,  secret 
dealing,  nor  mistake  on  the  part  of  anybody, 
except  that  complainants  were  mtotaKen  In 
the  expectation  that  Catharine  SjKitts  would 
pay  their  bllla  No  fraud,  actual  or  con- 
structire,  to  either  allied,  shown,  or  Im- 
plied, and  there  Is  nothing  In  the  case  of 
which  a  court  of  equity  con  take  cognisance. 
And  now,  2ath  Match,  1895.  the  bill  to  dls- 
xulssed,  at  the  costs  of  complainants.*' 

John  Haya  and  H.  8.  Stuart,  for  appel- 
lants.  X  W.  Wetsel,  for  appellees. 

PER  CURIAM.  After  a  caroful  examina- 
tion of  the  pleadings  and  the  proofs  In  this 
case,  we  are  led  to  concur  with  the  learned 
trial  Judge  In  the  conclurions  reached  by 
him.  The  relation  of  the  expenditures  made 
by  the  trustee  to  the  subsequent  Inability  of 
her  estate  to  pay  hoc  liabilities  la  full,  the 
extent  to  which  hw  own  ladlTldual  resources 
were  made  use  of  in  the  improrements  made 
upon  the  trust  property,  and  the  time  when 
Iter  insolvency  actually  arose,  rest  on  Infer- 
ence so  largely  that  the  facta  on  which  the 
plaintiffs  base  their  right  to  recover  are  left 
in  very  great  uncertainty.  We  think  the 
court  below  wa«  right  in  holding  that  the 
case  actually  presented  on  the  pleadings  and 
the  evidence  did  not  authorize  the  decree 
asked.  His  reasons  are  briefly  and  clearly 
stated  In  the  opinion  dismissing  the  bill,  and 
they  fully  Justify  the  decree  made.  It  is 
now  affirmed,  at  the  cost  of  the  appellants. 


In  re  SCHWARTZ'S  ESTATE. 
(Supreme  Court  of  Pennaylvnnla.  May  20, 
1895.) 

AT.i.omiiT  uiVDBR  A  Will— Decrbi  of  CoitriR- 
H  AVION — JoRiaDionoy. 
1.  Under  a  will  devfeinff  lands  to  the  widow 
for  life,  and  empowering  ha  to  divide  the  same 


amonc  the  sons,  and  providing  that  In  case  of  no 

divisioD  before  oer  death  the  lands  slionld  go  to 
the  sons  and  their  heirs,  upon  the  death  of  a  son 
before  a  diTiaion  the  widow  could  allot  Ua  por- 
tioQ  to  falB  heirs. 

2.  Tlic  orphaoi'  court  haa  no  power  to  con- 
firm an  allotment  of  lands  made  by  a  widow  to 
the  children  under  an  ezpresa  power,  conferred  by 
will,  to  do  so  In  her  discretion. 

Appeal  from  orphans*  court,  Berks  county. 

In  the  matter  of  the  estate  of  Levi 
Schwartz,  deceased.  From  a  decree  refus- 
ing to  ratify  a  division  of  the  estate,  Sarah 
Ann  Schwartz,  the  widow,  appeals.  Af- 
firmed. 

The  portion  of  the  will  of  Levi  Schwartz 
material  to  this  proceeding  is  as  follows: 
"Item.  I  give  and  bequeath  unto  my  said 
wife  the  use,  occupation,  rents,  Issues,  and 
profits  (without  account  to  be  rendered  for 
the  same  during  her  lifetime,  subject,  never- 
theless, to  the  legacies  hereinafter  to  Ed- 
win H.  Trexler  and  Manoah  S.  Long)  of  all 
my  real  estate  of  which  I  shall  die  seised, 
wheresoever  the  same  may  be  situated,  dur- 
ing her  natural  life.  And  I  do  hereby  au- 
thorize and  •empower  my  said  wife  to  let 
my  said  real  estate,  or  any  part  thereof,  to 
such  per^n  or  persons,  for  such  term  or 
terms,  and  for  such  rent  or  rents,  as  she 
may  deem  proper,  or  divide  and  parcel  out 
the  same  amongst  my  five  sons— Reuben. 
Samuel,  Jonathan,  George,  and  Francis— up- 
on such  conditions  and  terms  as  she  shall 
deem  just  and  right  In  case  no  such  di- 
vision be  made  during  the  lifetime  of  my 
said  wife,  then  the  same  shall  descend  and 
pass  to  the  said  five  sons  and  their  heirs  ac- 
cording to  the  intestate  laws  of  the  com- 
monwealth of  Pennsylvania  relating  to  the 
partition  of  real  estate."  The  petition  of 
the  widow  alleged,  Inter  alia,  that  she  had 
allotted  the  real  estate  to  the  sons  under 
the  power  In  the  will,  and  prayed  that  the 
allotment  be  ratified  and  confirmed. 

D.  Nicholas  Schaeffer,  for  appellant 
Fits  Daniel  Erm  en  trout  and  Bnnentrout  St 
Buhl,  for  appeUees. 

FBUU  J.  We  agree  with  the  learned 
judge  of  the  orphans'  court  that  the  will  of 
Levi  Schwarti  conferred  upon  hto  widow, 
the  petitioner  In  thto  case,  power  to  divide 
and  pared  out  hto  real  estate  amoiv  his 
five  sons.  We  do  not  agree  with  him  In  the 
opinion  that  no  division  or  allotment  could 
be  made  her  to  Sarah  Ann  Schwarts,  the 
daughter  of  one  of  the  sons,  who  died  after 
bis  father.  The  mother  had  a  life  estate, 
with  no  testamentary  power.  The  testator's 
object  appears  to  have  been  to  confer  upon 
her  the  power,  to  be  ezeretoed  at  her  dls- 
oration,  to  make  partition.  As  a  necessary 
incident  of  this  power  to  divide  upon  terms 
and  conditions  to  be  fixed  by  her,  she  could 
detennine  the  purports  of  each,  the  amounts 
to  be  paid  aa  owelty,  and  the  mann»  of  pay- 
ment The  gift  to  the  sons,  subject  to  the 
mother's  life  estate,  to  of  a  fee;  the  Ats 
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taking  A8  tenants  Id  common.  The  power 
waa  to  distribute  and  divide  among  those 
In  whom  the  estate  waa  vested,  and  Its  ex- 
ercise could  not  divest  an  estate,  or  reduce 
It  firom  a  fee  to  a  life  estate^  Such  a  con- 
struction cannot  be  adopted  In  the  absence 
of  express  words  or  necessary  Intendment, 
neither  of  which  can  be  found  In  the  will. 
Upon  the  death  of  one  of  the  sons,  the  re- 
mainder vested  in  bim  by  his  father's  will 
descended  to  his  daughter,  and  an  appor- 
tionment to  her  was  a  proper  exercise  of 
the  power.  Whether,  under  the  power  to 
subject  the  shares  to  terms  and  conditions, 
she  could  determine  the  relative  proportions 
of  tbe  shares,  and  make  an  unequal  dls* 
trtbntlon,  It  Is  unnecessary  to  consider,  as 
the  whole  proceeding  was  outside  of  the  Ju- 
risdiction of  the  court,  and  any  expression 
of  opinion  upon  the  subject  would  be  a  mere 
dictum.  Tho  question  of  Jurisdiction  was 
distinctly  raised  by  the  supplemental  an- 
swer to  the  petition.  There  Is  no  express 
grant  of  power  to  the  orphans'  court  which 
will  support  the  decree  asked  for,  and  it 
cannot  be  snatalned  as  an  Inclifental  power. 
Bven  a  court  of  general  equity  Jurisdiction 
does  not  possess  the  power  here  Invoked. 
Xo  decree  can  properly  be  made  upon  a 
conveyance  by  an  executor  or  trustee  under 
a  power  conferred  by  will,  unless  the  aid 
of  the  court  is  required  to  supply  some 
omission  In  the  terms  of  the  Instrument 
creating  the  power;  as  In  the  case  of  a  sale 
under  a  wlU  directing  a  conversion,  but  not 
saying  by  whom  it  shall  be  made.  In  other 
cases  the  decree  of  tbe  court  would  add 
nothing  to  the  efficacy -of  tbe  power  If  prop- 
erly »erclsed,  nor  give  It  validity  if  Im- 
properly exercised.  Here  there  Is  no  trust. 
The  power  Is  a  mere  naked  power,  purely 
discretionary  with  tbe  donee,  and  not  sub- 
ject to  the  control  of  any  court  Perry, 
Trusts,  i  248  et  seq.  Whether  It  hqp  been 
properly  exodsed  can  be  determined  only 
when  the  question  properly  arises.  If,  aft- 
er tbe  death  of  the  life  tenant,  pi-oceedlngs 
In  partition  or  ejectment  rtiould  be  institut- 
ed, no  decree  of  the  court  made  now  would 
conclude  tbe  rights  of  the  parties.  Tbe  or- 
der of  the  court  denying  the  prayer  of  the 
petition  Is  affirmed. 


OVBRSBBRS  OF  POOR  OP  BOROUGH  OF 
BBLLEFONTE  v.  SOMERSET  OOUN- 

TT  POOR  DIST. 
(SapreniL  Court  of  Penniylranis.  May  20, 
18S5.) 

PAonBS— Mods  of  ^Aisnira  Sittlbhbxt. 
Act  June  18.  1836,  I  9,  d.  5  (Brightly. 
Pard.  Dig.  p.  1706,  pi.  50),  providiDg  that  any  un- 
married person,  not  havingr  a  child,  may  gain  a 
settlement  In  any  poor  district  if  be  or  she  "shall 
be  lawfnllT  bound  or  hired  as  a  servant,  within 
snch  district,  and  ahail  continne  in  snch  service 
dnrinff  one  whole  year,"  does  aot  require  such 
person  to  reside  in  the  district  of  hii  service,  In 
order  to  gain  a  settlement  therein. 


Appeal  from  court  of  quarter 
Center  comity. 

Proceeding  by  overseers  of  poor  ot  the 
borough  of  Belleftmto  against  Boineruet 
county  poor  district  From  a  Jortgment 
quashing  the  mder  of  remora]  of  a  pauper, 
plaintiffs  appeal  Affirmed. 

Wilbur  F.  Beeder,  for  apptilanta.  Beaver 
&  Dale,  for  appellee^ 

STBRRETT,  G.  3.  This  contention  In- 
volves the  construction  of  clause  5  of  section 
9  of  the  poor  law  of  June  13,  1836,  prescrib- 
ing the  manner  In  which  "any  unmarried 
person,  not  having  a  child,"  may  gain  a  set- 
tlement In  any  district  viz.  that  be  or  sbp 
"shall  be  lawfully  bound  or  blred  as  a  serr- 
ant,  within  such  district  and  shall  eoa- 
tlnue  in  such  service  during  one  wbolt. 
year."  Brightly,  Purd.  Dig.  p.  1705.  pL  50 
The  sixteenth  section  of  the  same  act  pn>- 
vldes  that  "on  complaint  made  by  the  over- 
seers of  any  district  to  one  of  the  magis- 
trates of  the  same  county,  It  shall  be  lawfti 
for  said  magistrate,  with  any  other  magis- 
trate of  the  county,  where  any  person  has 
or  Is  llk^y  to  become  chargeable  to  sodi 
district  Into  which  he  shall  come,  by  their 
warrant  or  orAer,  directed  to  such  overseers, 
to  remove  such  person,  at  tbe  expense  of 
the  district,  to  the  city,  district  or  plare 
where  he  was  last  legsJly  settled,  whether 
in  or  out  of  Pennsylvania,"  etc  Brightly. 
Purd,  Dig.  p.  1706,  pi.  5S.  Pursuant  to  them 
provisions,  the  overseers  of  Belletoute  bor- 
ough, slicing  that  James  McFadden,  the 
poor  person  In  question,  was  last  legally  sef 
tied  In  SoDierset  county  poor  district,  on 
April  16,  18^  obtained  an  order  to  remorr 
him  to  that  district;  and  nine  days  tben^ 
after  the  overseers  of  Somerset,  by  leave  ft 
the  court  below,  ai^>ealed  from  said  order 
of  removal. 

At  the  hearing  It  was  concluslvdy  sbomi. 
and  virtually  conceded,  that  McFadden.  *^xi 
unmarried  person,  not  having  a  child."  had 
scquired  a  legal  settiement  In  Somerset 
county  by  having  served  therein,  from  tho 
spHng  of  1SS4  to  the  fall  of  1886.  In  pnr^ 
nnce  of  a  hiring  with  Messrs.  Golllnii  & 
Shoemaker;  but  It  was  coutended  by  the 
overseers  of  said  district  that  be  Bohseqnent- 
ly  gained  a  settlement  In  another  poor  <\if- 
trlct,  by  hliiug  as  a  servant  therein,  and 
continuing  "In  such  service  dortug  one  wh^lf 
year,"  as  required  by  clause  5,  above  qiiote'l. 
They  thus  assumed  the  bui-dcn  of  proof,  atn'. 
introduced  testimony  from  which  the  court 
was  fnlly  warranted  in  finding  facts  estat<- 
llshing  a  subsequent  legal  settlement  In  an 
other  poor  district  and  consequently  the  or- 
der of  removal  was  rightly  qmiBhod.  As 
bearing  on  tbe  fact  of  a  subsequently  a^ 
.quired  settlement  the  court  fotmd  substan- 
tially the  following  facts:  That  from  Keln- 
ary.  1888,  until  September,  1S.S9,  McFaddes 
waa  billed  by  the  Bellefonte  Furnocft  Coo- 
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pany,  owner  of  a  large  furnace  In  Spring 
townalilp^  Center  cotintr.  adjoining  tbe  bor- 
ouflh  of  B^fonte,  and  during  tfaat  period 
continned  In  the  service  of  aald  ctmipany.  In 
said  townablp,  nnder  tbe  mnie  contract  of 
hiring;  that  while  said  eerrice  waa  tbna  be- 
ing performed  In  Spring  townsh^  HcFad- 
dcn  boarded  and  lodged  with  his  mothN, 
in  the  borough  of  B«dUefonte,  paying  Us 
board  to  her  as  he  wonld  bare  done  to  a 
stranger.  These  findings  of  fact  were  fully 
warranted  tite  testimony,  and,  not  being 
excepted  to,  must  be  accepted  as  conclusive- 
ly estabUshed.  We  thns  have  a  contract  of 
blrlng  for  sorvlce  in  Sprliog  township  1^  an 
"immarried  person,  not  having  a  child,"  and 
his  oontinaance  "in  such  service  during  one 
wtaole  year";  thus  fulfflling,  In  both  letter 
and  q^irit;  every  requirement  of  the  dause 
aibove  quoted.  Tta«e  Is  no  merit  in  the  sug* 
gestton  tliat  thoe  must  be  both  resldwice 
and  service  in  tbe  same  pow  district  While, 
In  other  clauses  of  ttm  ninth  section  of  the 
act,  resldoKe  In  the  district  Is  made  a  oon- 
dltlon  of  gaining  a  l^al  settlement  therdn, 
clause  5,  under  consideration,  contains,  as 
we  have  seen,  no  sndi  re<inlz«menL  The 
construction  soggesjBd  would  require  us  to 
read  Into  the  clanse'somethtog  that  Is  neither 
there,  nor  em  Intended  to  be  there.  While, 
iQK>n  tbe  established  facts  of  the  case,  the 
learned  judge  was  mlstalun  In  locatii^  Mc> 
Fadden's  snbaequently  acquired  settlement 
in  Bell^nte,  Instead  of  la  Spring  township, 
be  was  neverttadess  dearly  right  in  bis  gen- 
eral oonchislon  that  the  twder  of  removal 
should  be  quashed  on  Qie  sole  groond  that 
Somerset  poor  district  was  not  his  last  place 
of  legal  settlement.  The  sole  controlling 
fact  was  that  be  bad  gained  a  legal  setUe- 
ment  in  anottaw  poor  district  after  he  left 
Somerset  county.  That  definitely  deter- 
mined the  only  issue  between  the  two  pap* 
ties  then  and  now  in  court  To  that  Issue 
the  oversBOTS  ct  Siwing  township  were  not 
jjartlea,  and,  of  coarse,  cannot  be  affected  by 
the  decree  therein.  Z>ecree  affirmed  and  ap. 
peal  dismissed,  wllli  costs  to  be  paid  by  ap- 
pellants. 


DOWLINO  V.  MSRGHANTS'  INS.  CO.  OF 
NBWARK. 

(Supreme  Court  of  Pennsylvania.  May  20, 
1805.) 

Issrauiiaa— Wabbuctt— UisnstoatrTioR  vr 

AOBRT. 

Thoogh  tiie  policy  prorided  tbat  the  de- 
scription of  the  insured  property  should  be  part 
of  the  contract,  and  a  warranty  by  the  insured, 
the  fact  that  the  agent  misdescribed  the  property 
did  not  defeat  a  recorery  on  the  policy,  where  the 
insured  accurately  described  the  property,  and  did 
not  know  of  tiie  error  in  the  description  till  after 
the  fire. 

Appeal  from  court  of  common  pleas,  Mon- 
roe L-ounty. 


Assnmpalt  by  Joseph  DowUng  sgalnst  the 
Merchanti^  Insnrance  Company  on  a  policy 
of  fire  Insurance.  From  a  Indgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

A.  R.  Brittain  and  Wlllard,  Warren  & 
Knapp,  for  appellant.  John  B.  Storm  and 
S.  Holmes,  for  appdleeu 

FELL,  J.»  The  fraud  or  mistake  of  an  In- 
surance agent  within  tbe  scope  of  his  au- 
thority will  not  enable  bis  principal  to  avoid 
a  contract  of  insiu:ance  to  tbe  Injury  of  the 
insured,  who  acted  in  good  faith;  and  the 
fraud  or  mistake  of  the  agent  may  be 
proved  by  parol  evidence,  notwltbstandli^ 
It  la  provided  in  the  policy  that  the  descrip- 
tion of  the  property  shall  be  a  part  of  tbe 
contract  and  a  warranty  by  tbe  Insured. 
This  Is  clear  upon  principle,  and  It  Is  abun- 
dahtly  sustained  by  authority.  Smith  v.  In- 
surance Co.,  89  Pa.  St  287;  Elllenberger  v. 
Insurance  Co.,  Id.  464;  Insurance  Co.  v. 
Cnsick,  100  Pa.  St  157;  Klster  v.  Insurance 
Co.,  128  Pa.  St  663,  18  AtL  447;  Meyers  v. 
Insurance  Co.,  ISO  Pa.  St  420,  27  AtL  30. 
This  case  is  mncb  stronger  for  the  plalntia 
than  those  almve  cited.  In  all  of  tiiese, 
written  applications  had  been  signed  by  the 
Insured,  and  in  each  case  tbe  application 
was  made  a  part  of  the  contract  In  this 
case  no  written  application  was  made,  and 
the  policy  was  written  by  the  agent,  and 
not  read  by  the  Insured  until  after  tbe  fire. 
The  bulldliv  insured  was  built  for  and  used 
as  a  boarding  house,  and  was  erroneously 
described  la  the  policy  as  "occupied  by  tbe 
Insured  as  a  dwelling  only."  Tbe  testimony 
was  dear  and  tmcontradlcted  that  there  was 
no  mistate  or  deception  <m  the  part  of  tbe 
plaintiff,  who  fully  and  accurately  described 
the  property  to  the  ^ent  as  a  boarding 
house,  and  spoke  to  him  of  Its  cepacia  and 
use.  It  was  seen  and  examined  by  the 
agent  Aid  Its  use^  which  was  apparent,  was 
fully  known  to  him.  The  misdescription 
was  his  act  alone,  in  tlie  face  of  light  and 
knowledge,  and  was  unknown  to  the  In- 
sured until  after  the  loss  occurred.  The  de- 
fendant cannot  be  released  from  Its  contract 
because  tbe  plaintiff,  acting  In  good  faith, 
accepted  without  examination  the  policy 
written  by  its  agent  In  Swan  t.  Insurance 
Go.  96  Pa.  St  87,  the  insured  signed  an  ap- 
plication which  had  not  been  finished.  Be 
directed  another  to  fill  it  up,  and  expressed 
a  doubt  as  to  the  manner  In  which  It  should 
be  done.  It  was  held  that  he  knew  facts 
to  incite  him  to  read  the  policy,  and  was 
charged  with  knowledge  oC  its  contents,  and 
should,  nnder  the  circumstances,  be  pre- 
sumed to  have  accepted  It  as  written.  No 
such  presumption  arose  in  this  case.  Hav- 
ing made  a  full  and  frank  disclosure  of  the 
facts  to  the  company's  agent  who  was  em- 
.  powered  to  write  the  policy,  and  who,  frmn 
observation,  knew  tbe  character  and  use  of 
the  bulldii^,  there  waa  nothing  to  Induce 
or  warn  the  inmred  to  read  the  policy,  un- 
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1688  It  wu  the  anticipation  of  fraud  or  mis- 
take, and  this  could  impose  no  duty  in  pro- 
tection of  the  rights  of  the  def«idant 

The  qnestion  aa  to  the  furnishing  of  proofs 
of  loss  was  properly  submitted.  There  was 
ample  eTldence  to  Justify  a  finding  by  the 
jury  that  they  had  in  point  of  fact  been  fur- 
nished within  the  limit  of  time  fixed  by  the 
policy,  and  from  which  also  a  waiver  by  the 
company  could  properly  be  Inferred.  The 
judgment  la  affirmed. 


SOHAEPFEB  et  al.  r.  PHILADELPHIA  ft 
R.  R,  GO. 

(Supreme  Ooart  of  PennsylTanla.  May  20, 

CaHRIBBS  —  LlUITIXO  COUUON-LIW  LlABILITT  — 

Bdkdbm  of  Proof— iKJUHise  to  Stock  — Opiit- 

lOS  EtIDBXOC   is  to  Clb'Sl  —  NBaLIQEKCB  IV 

Rum:<iho  Tbain. 

1.  In  trespass  ivtawt  a  carrier  for  breach  of 
duty  In  carrying  stock,  the  burden  of  showing  a 
contract  limiting  the  carrier's  common-law  lia- 
bility rested  on  defendant. 

2.  In  trespass  for  negligence  In  carrying 
moles,  it  was  proper  to  permit  witnesses  who  for 
years  had  shipped  mnles.  and  knew  their  habits, 
and  saw  those  in  suit  when  they  were  unloaded, 
to  give  their  opinion  as  to  the  cause  of  the  in- 
juries the  mules  sustained  while  in  the  car. 

3.  Injuries  received  by  stock  while  on  board 
cars,  resulting  from  known  causes  which  can  be 
explained  on  no  other  ground  than  that  of  negli- 
gence In  msnsging  the  train,  furnish  groond  lor 
an  inference  of  want  of  onunaiy  care  bi  tran*- 
portatlon. 

Appeal  from  court  of  common  pleaa,  Berks 

county. 

TreapasB  by  Adam  B.  Schaeffer  and  an- 
other, trading  as  A.  B.  ft  J.  Schaeffer,  against 
the  Pblladelpbla  ft  Reading  Railroad  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
f aodant  appeals.  Atttrmed. 

Defendant's  asatgnments  of  error  are  as 
follows,  viz.:  "(1)  The  court  below ftrred  In 
affirming  the  fifth  point  of  the  plaintiffs, 
which  was  as  follows:  'If  the  jury  cannot 
lind  that  there  was  a  special  contract,  or  what 
the  special  contract  was,  then  the  defendant 
was  liable  as  an  insurer  against  all  injuries 
except  those  arising  from  the  act  of  Qod,  the 
public  enemy,  or  from  the  pecollar  propensi- 
ties of  the  animals  carried.'  Answer  of  tba 
court  to  said  point:  That  Is  the  rule,  gentle- 
men. If  there  was  no  oontiact  limiting  or  re- 
stricting the  liability  of  the  railroad  com- 
pany.' (2)  The  court  below  erred  In  al- 
lowing the  plaintiffs  to  testify  as  fol- 
lows: 'By  Mr.  Hieater:  Q.  State  whetliar 
or  not,  from  yxmr  experience  with  mules, 
yon  believe  that  these  animals  would  have 
beea  lojorcd  in  this  way  if  the  car  had 
been  prc^»^y  handled.  (Mr.  Snyder:  Object- 
ed to,  as  irrdevant  and  incompetent  We 
have  nothing  to  do  with  the  belief  of  the  wit- 
ness. The  C3oart:  Admitted.  Exception  for 
defendant)  A.  No;  they  conld  not  have  been 
Injured  this  way  if  the  car  had  l>een  properly 
bandied.'  (3)  The  court  b^w  erred  In  al- 


lowing the  witness  John  HM  to  testify  a< 
follows:  *Q.  State  whether  or  B€«;  fnna 
yoor  experience  with  mules,  yoa  bdlere  tbax 
these  animals  woald  have  been  Injured  in  tills 
way  If  the  car  had  been  properly  bandied 
(Mr.  Snyder:  Objected  to,  as  not  competest. 
It  is  a  mere  opinion.  The  witness  describe'J 
what  the  Injuries  were,  and  be  Is  not  com- 
petent to  testify.  The  question  Is  a  men  Is- 
fa:ence,~a  mere  guess  at  belief.  Ttae  Cimrt: 
Objection  overruled.  Exception  for  defend- 
ant.)  By  Mr.  Hlester:  Q.  State  wbethn- 
or  not,  from  your  experience  with  mules,  yce 
believe  that  these  animals  would  tmwe  been  bt 
jurea  In  this  way  if  the  car  had  been  proptrir 
Iiandled.  A.  No,  sir;  they  would  not'  (4 
The  conrt  b^ow  erred  in  not  affirming  tb^ 
defendant's  first  point  which  was  as  foDow?. 
There  is  no  evidence  In  this  case  that  wi" 
warrant  a  verdict  for  theptaiDtlOs.*  Ansver 
of  the  court  to  said  point:  'Reserved.'  (rij 
The  court  bdow  erred  in  not  affirming  the  de- 
fendant's second  point  whl<A  was  as  f<4- 
lows:  'Under  the  terms  of  the  special  »e- 
tract  made  by  the  plaiutifBs'  agents,  WCle 
&  Gamett  vplth  tiie  Kentucky  Omtral  H.  R. 
Go.,  the  verdict  must  be  for  the  defendanL' 
Answer  of  the  court  to  sa^d  point:  1>ecliDed.' 
<6)  The  court  below  erred  In  not  affirming 
the  defendant's  third  point  wblcb  was  as 
follows:  'Under  all  the  evidence  1q  the  raw 
the  verdict  must  be  for  the  defradant'  An- 
swer of  the  conrt  to  said  point:  Declined.'  * 

PhUlp  a  Zleber  and  Baer  ft  Snyder,  tat 
appellant  D.  Nicholas  Schaeffer  and  Isaac 

Hlester,  for  appellees. 

FBLL,  7.  Whether  the  plaintlf!^  mules, 
which  were  Injured  while  being  carried  in 
a  car  on  the  defendant's  road,  bad  be«e 
shipped  tmder  a  special  conteact  restrietlDS 
the  d^endant's  liability  as  a  carrier,  was  % 
question  In  dispute  at  the  triaL  As  the  actloc 
was  founded  upon  the  common-law  IlabUitr 
of  a  carrier,  the  burden  of  proof  as  to  an? 
limitation  thereof  rested  with  the  defendact; 
and,  unless  It  was  admitted  or  dearly  esab- 
llsbed  by  proof,  the  question  was  neceasarilv 
for  the  jury.  That  the  preponderance  of  evi- 
dence was  in  favor  of  such  a  limitation  woulJ 
not  have  justified  the  court  In  treating  It  as  an 
established  fact  The  question  waa  propedy 
submitted,  with  full  and  accurate  fnstructiom 
as  to  the  effect  of  such  an  agreement  if 
found  to  exist  This  disposes  of  the  first  a^ 
slgnment  of  error,  and  the  remaining  as- 
signments may  be  considered  togethtf.  Tber 
relate  to  the  admission  of  testimony  as  to  the 
cause  of  the  Injuries,  and  to  the  sufflciency 
of  this  testimony  to  sustain  a  finding  for  tlie 
plaintiffs. 

The  plaintiffs  tiad  a  car  load  of  yoong; 
mules  and  colts  shipped  from  Cynttaiana,  Ky- 
to  Fleetwood,  Pa.  The  car  was  received  b; 
the  defendant  from  another  railroad  com- 
pany at  HaiTisbnrg.  When  ttae  car  reached 
Fleetwood,  a  numtwr  of  the  males  wert 
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found  to  b«  KrtoaBlr  Injured.  To  meet  any 
defense  based  vpon  the  ground  of  a  restricted 
«ontractural  liability,  the  plaintiffs  assumed 
the  burden  of  proving  that  the  Injuries  re- 
sulted from  negligence  while  the  car  was  on 
the  defendant's  road  and  In  charge  of  Its  em- 
ployte.  Testimony  was  preaented  to  show 
tlutt  the  animals  were  tn  good  condition  and 
uninjured  when  they  were  recelred  at  Harris- 
burg;  that  the  injuries  were  of  recent  occur- 
rence, and  not  such  as  the  animals  would  have 
inflicted  upon  each  other,  except  iuTolunta- 
rily  if  they  were  thrown  down  and  trampled 
or  Jammed  together  by  a  collision  or  rough 
handling  of  the  cars.  Wttnesaea  who  had 
been  for  years  engaged  in  shipping  mules, 
who  knew  th^  habits  and  disposition,  and 
the  causes  likely  to  lead  to  their  Injury  while 
on  board  cars,  and  who  saw  these  mules 
when  th^  wwe  nnloaded*  were  allowed  to  ex- 
press tbelr  opinions  as  to  the  cause  of  the  la- 
Jariee.  The  value  of  their  opinions  was  Cor 
the  jury  to  determine,  and  we  aee  no  valid 
objection  to  admitting  the  testimony.  TbVK 
was  no  evidence  of  an  injurious  accident  to 
tlw  train,  nor  was  there  any  direct  eridenot! 
of  Impnver  or  negligent  handling  of  the 
cars.  Injury  to  the  contento  <tf  a  car  may. 
bowerer,  furnish  ground  for  an  Inference 
of  want  9e  ordinary  care  In  tranqportatlon. 
UzpresB  Co.  r.  Sands,  66  Pa.  St  140;  Orogan 
r.  ExpraBS  Oo..  114  Pa.  St  683,  T  AU.  134; 
Phoenix  Pot-Works,  t.  Pittsburgh  ft  L.  B.  B. 
Oo.,  180  Pa.  St.  88^  ao  AtL  1068;  Buck  t. 
KaUway  Co.,  ISO  Pa.  St  170,  24  AtL  678; 
RaUroad  Ca  r.  Bby.  22  WUy  Notes  Cas.  98. 
There  is  no  reason  why  tbis  rale,  with  proper 
Umltattons,  iboold  not  apply  to  animate 
objects.  It,  of  course,  wonld  have  no  appli- 
cation In  the  case  of  Injuries  which  are  snch 
as  n  TohmtaiUy  Inflict  upon  each  other, 

or  which  cannot  be  accounted  for,  or  which 
can  be  satisfactorily  erplained  on  any  other 
cround  than  ttiat.  of  negllgance  In  managing 
die  train;  nor  la  cases  d  death  from  natural 
causes,  or  cause*  mtirely  unknown,  as  In 
Jiaihnad  Co.  t.  Baioidan,  118  Pa.  St  677,  18 
Atl.  834.  The  caae^  on  the  facta.*  was  we  of 
great  doubt,  but  the  Jury  was  not  left  to  mere 
conjecture.  The  testimony  furnished  the  ba- 
sis for  an  intelUgait  finding*  and  its  sobmla- 
■ioii  was  free  from  emr.  The  judgmmt  Is 
alflrnieiL 


FISCHER  T.  AMERICAN  LEGION  OE 
HONOR. 

<SupTeme  Court  of  PeunvlTaala.  Uay 
1895.) 

BbNBFIT  INBCRINCB— Imtbkbst  ov  Bbhbpioiabt. 

Under  a  bent^fit  certificate  payable  to  the 
holder's  wife,  issued  bj  a  benevolent  association, 
the  by-laws  of  wblch  provided  that,  if  all  the 
b^nefidariefl  BHoald  die  before  the  death  of  the 
momb^,  the  benefit  aboeld  be  paid  to  the  mem- 
ber'* dependent  taeirB.  and,  if  he  had  uoae,  that  it 
should  revert  to  the  benent  fund,  the  I>cne&ciar7 
took  DO  Tested  Interest  in  the  benefit  liefore  the 
member's  dMth;  Act  April  IS,  1868  (P.  h.  108}. 

v.3lA.no.I5— 69 


proTidlug  ibat  all  life  insurance  taken  ont  by  a 
person  for  the  l>et>efit  of  hia  wife  or  children  ahall 
be  vested  in  her  or  them  clear  from  the  clainu  of 
his  creditors,  not  applfiug. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Margaret  Fischer,  to  the  use  of 
J.  &  P.  Baltz  Brewing  Company,  against  the 
American  Legion  of  Honor.  Case  stated  by 
litlargaret  Fischer.  Charles  C.  Fischer,  guard- 
Ian,  and  others,  ^largaret  Fischer,  guardian, 
and  Charles  C.  Fischer,  administrator  of  the 
estate  of  Louisa  A.  Fischer,  deceased.  From 
a  Judgment  for  Margaret  Fischer,  Charles  O. 
Fischer,  administrator,  appeals.  Affirmed. 

William  W.  Porter  and  Becjamln  Alex- 
ander, for  app^nt  J.  H.  Sboemakw,  for 
appellee. 

FELT^  J.  Charles  F.  Flscber  was  a  mem- 
bw  of  the  Ammcan  Le^on  of  Honor,  and 
at  the  time  of  his  death  held  a  boieflt  cer- 
tificate for  fl,O0D,  in  Which  Louisa  A.  Fischer, 
his  form«  wife,  was  named  as  benefldary. 
She  died  In  1889.  leaving  children,  and  he  re- 
mai-ried,  and  at  his  death,  In  1804,  left  sor- 
rlring  him  a  widow,  Margaret  Ptscher,  and 
children  ot  both  marriages.  No  cliange  was 
made  after  the  death  of  his  first  wlf«  In  the 
name  of  the  benefldaiy,  and  at  his  death  the 
amount  due  by  tbe  defeadant  was  claimed  by 
his  widow,  the  plaintiff,  and  by  the  admin- 
istrator of  the  estate  of  his  first  wife,  and  by 
his  children  as  dependent  heirs.  Upon  a  case 
stated  judgment  was  entered  by  the  court  for 
the  plaintiff,  and  ttUs  appeal  Is  by  the  ad* 
minlstrator  <a  Louisa  A.  Fischer.  The  Ameri- 
can TiCglon  of  Hontn-  Is  a  ben^lclal  associa- 
tion, and  one  ot  the  punMwes  of  Its  organixa- 
13on  Is  to  estabiish  a  fond  from  which,  npm 
the  death  of  a  monber,  "a  smn  shall  be  paid 
to  tbe  family,  orphans,  or  dependents,  as  tbe 
member  may  direct"  At  the  time  when 
(^rles  F.  Fischer  became  a  member  tbe  In- 
laws pmrrided:  "Sec.  6.  In  the  erent  of  tbe 
death  of  all  the  benefldarles  selected  by  tbe 
member  before  the  decease  of  such  member,  If 
no  other  or  fnrOier  dlisporitlon  tliereof  be 
made  in  accordance  with  the  provisions  of 
section  3  of  this  taw,  the  benefit  shall  be  paid 
to  the  dependent  heirs  of  the  deceased  mon- 
ber; and,  If  no  person  shall  be  entitled  to  re- 
celre  sucb  beni^  1^  tlie  laws  of  the  order 
It  dian  revert  to  tbe  beoeflt  fond."  The  by- 
laws In  force  at  the  time  of  his  death  provided 
that,  "in  the  evoit  of  the  death  of  all  the 
benefldarles  sheeted  by  the  member  before 
the  decease  ot  such  monber,  if  no  other  or 
furthor  disposition  thereof  be  made  In  ac- 
cordance with  the  provisions  of  these  In- 
laws, the  benefit  shall  he  paid  to  the  widow. 
If  none,  thai  to  the  heirs  of  the  deceased 
member;  and  if  no  person  or  persons  shall  be 
entitled  to  receive  snch  benefit  it  shall  revert 
to  tbe  benefit  fund."  If  the  benefldaty  first 
named  had  a  vested  interest  In  the  fund,  pay- 
able at  the  death  of  her  husband,  her  admin- 
Istratw  Is  entitled  to  recover;  otherwise  be 
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bas  no  standing.  It  seems  dear  that  she  had 
DO  sncb  interest.  Tnere  Is  a  material  and 
fundamental  distinction  between  philanthropic 
or  beneficial  associations,  which  Issue  benefit 
certificates  to  tbelr  members,  and  life  Insur- 
ance companies,  which  was  pointed  out  in 
Com.  T.  Equitable  Beneficial  Ass'n,  137  Pa. 
St  412, 18  Atl.  1112,  and  has  since  been  recog- 
nized in  Dickinson  v.  A.  O.  U.  W.,  159  Pa.  St 
258,  28  AU.  293,  and  In  Lithgow  v.  Supreme 
Tent  etc.,  165  Pa.  St  292,  30  Atl.  830.  It  ap- 
pears from  the  charter  and  by-laws  that  the 
association  defendant  was  organized  for  so- 
cial, moral,  and  Intellectual  purposes,  and  for 
the  relief  of  sick  and  distressed  members.  In- 
surance is  not  Its  only,  nor  Its  primary,  object. 
It  limits  the  persons  and  classes  of  persons 
who  may  be  named  as  beneficiaries  to  "the 
family,  orphans,  or  dependents,"  and  provides 
that.  In  the  event  of  the  failure  of  all  such 
p«8ons  or  classes  of  persons,  the  sum  due 
shall  revert  to  .the  order.  The  amount  secured 
by  the  certificate  is  snbject  to  deductions  for 
r^ef  benefits  paid  In  case  of  sickness  or  dis- 
ability to  the  member,  and  for  his  funeral  ex- 
penses. Where  the  beneficiary  has  died,  the 
member  may  name  another.  These  provisions 
are  in  entire  harmony  with  the  object  of  the 
order  as  a  fraternal  and  lieneficial  organiza- 
tion, and  they  are  entlrdy  Incompatible  with 
the  vesting  of  an  interest  in  the  fund  in  the 
beneficiary  before  the  death  of  the  member. 
Such  a  constructlMi  would  In  many  cases,  by 
giving  the  fond  to  the  legal  representatives 
of  the  beneficiary,  divert  it  entirely  from  the 
purpose  Intended  by  the  member,  and  for 
which  the  organization  was  formed.  It  was 
the  right  of  Charles  F.  Fischer,  after  the 
death  of  his  first  wife,  to  name  a  new  bene- 
ficiary within  the  limits  as  to  persons  and 
ciassa  prwrlbed.  Upon  his  failure  to  do  so 
the  law  of  the  association  fixed  the  persons  to 
be  benefited.  Of  this  law  he  presumably  had 
knowledge,  and  his  acquiescence  in  the  selec- 
tion made  by  it  bad  all  the  effect  of  a  new 
appointment  by  him.  The  act  of  April  15, 
vatSS  (P.  Im  103),  referred  to  by  the  ap- 
pellants, was  intended  to  secure  to  the  wife 
and  children  and  dependent  relatives  of  the 
Insured,  as  against  his  creditors,  an  Insurance 
taken  out  or  assigned  bi  good  faith  for  their 
benefit.  We  do  not  see  that  It  affects  the 
question  involved  In  this  case.  The  Judgment 
of  the  court  of  cMiunon  pleas  Is  affinned. 


TRBXLBH  V.  GRBENWICH  TP. 
(Supreme  Coort  of  Pennsylvania.  May  20, 
1895.) 

Roads  —  Unouakded  Embakkhbsts  —  Dutt  or 
TowHSBip—lKSTRUCTioys— Skittish  Avdials. 

1.  In  an  action  for  personal  injuries  received 
tttransh  the  township's  failnre  to  gnard  a  steep 
declivity  at  the  aide  of  a  narrow  road,  it  was  prop- 
er to  instruct  that  if  the  road  was  dangerous.  It 
was  the  duty  of  the  towosbip  to  exercise  common 
prudence  to  Insare  the  safety  of  travdos,  and  to 
erect  barriers,  If  necessary. 


2.  A  towoahip  i.  not  required  to  kwp  it: 
roads  in  each  condition  ttiat  nnmanageable  borwf 
may  be  driven  thereon  without  risk. 

8.  In  an  action  to  recover  for  injories  catw- 
by  defects  in  a  road,  where  the  dace  of  acculeci 
was  manifeatly  danserons,  ana  there  wu  ao 
evidence  that  uie  plaintifTa  horse  was  nosafe.  i: 
was  harmless  error  to  Instruct  without  quaiitia- 
tton  tliat  "a  highway  mnst  be  kept  in  audi  »- 
pair  that  ddttlui  animals  can  be  emuktrtd  with- 
out risk." 

Appeal  from  coort  of  oomnKm  pteas,  Bffk< 

county. 

Trespass  by  Richard  G.  Treder  against  il? 
township  of  Greenwidi  for  pmonal  tn]nrie# 
From  a  Judgment  tac  pUjlntHT,  detendint 

appeals.  Affirmed. 

D.  Nicholas  Schaetfer,  for  ax^ellaaL  Rotl- 
ermd  Bros.,  for  appdlee. 

FELL,  J.  The  i^bitlff  was  Injured  by  fait 
Ing  with  his  teem  and  wagon  down  ■  st«e:< 
declivity  at  tbe  side  of  a  public  road.  At  t^j 
place  of  the  accident  the  road  was  only  11 
feet  wide.  On  one  side  there  was  an  embank- 
ment and  on  tiie  other  the  declivity  extoMl- 
ed  some  70  feet  to  a  stream.  The  desceot 
t<x  the  first  10  feet  was  vertical,  and  for  (&* 
rest  of  the  way  It  was  so  steep  that  tl^  idain- 
titf  and  his  horses  tolled  down  it  50  fev'. 
until  their  motion  was  arrested  by  a  stna^ 
There  was  no  guard  rail  or  barrier  of  aar 
kind  at  this  point  The  case  was  snbmltwl 
to  the  Jury,  with  Instructions  that,  if  tlw  m9<' 
was  dangerous  by  reason  of  its  j^ximitr  t<> 
a  predpice,  it  was  the  duty  of  tlie  township 
to  exercise  common  prudence  to  losure  tbe 
safety  of  travelers,  and  to  erect  barrlen  If 
they  were  necessaiy  for  that  purpose.  Th» 
was  the  real  point  of  the  case,  and  tbe  is 
structions  were  correct  and  adequate. 

The  fourth  and  fifth  assignments  relate  to 
the  statement  that  "a  highway  naost  be  kep: 
in  such  r^ir  that  aikittlsh  animals  can  br 
employed  without  risk."  These  wcm^  are 
almost  identical  with  those  found  in  the  ofiia- 
lon  hi  Blacungle  Tp.  v.  MeiUioflTer,  71 
St  276.  They  appear  In  the  syllabm. 
not  In  the  opinion,  in  Borough  of  Pittatoo 
Hart,  89  Pa.  St  389.  They  were  essemia 
to  the  decision  of  neither  case,  and  apply  xi 
no  question  which  necessarily  arose  in  eithe. 
Tills  deflnltioo  of  dnty  in  tlie  maintenance  <^ 
a  country  road  is  p'  otnbly  Ivoader  than  va« 
intended,  and.  If  it  is  left  unnoticed,  it  aoi 
lead  to  the  establishment  of  a  rule  vbiA 
will  Impose  unreasonable  burdens  upon  ti>nx 
ships.  It  should,  however,  be  distinctly  statd 
that  the  learned  trial  Judge  followed  wbai 
appeared  to  be  a  binding  authority.  Whetber 
a  horse  which  Is  "skittish,"  in  the  aease  -  i 
being  easily  frightened,  can  be  safdy  drivK. 
on  an  ordinary  road,  depends  mainly  upto 
his  disposition  and  training  In  other  respect; 
It  depends  not  so  mndti  iqKtt  hia  liability  tc 
become  frightened,  which  is  In  a  greater  &- 
less  degree  common  to  an  horses,  as  ajk  "i 
what  he  Is  likely  to  do  when  frl^tened.  A 
horse  that  bolts  <a  turns  or  badn  canntt  b« 
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safely  med  on  any  rood.  If;  wblle  eaiOjr 
fH^towd,  he  Is  also  easily  conlT<dled,  he  may 
be  safely  drlTen  <m  any  ordinary  oonntry 
road.  The  question  of  safety  relates  not  only 
to  the  tendmcy  of  the  horse  to  become  frij^t- 
ened,  bat  ^so  to  the  facility  with  which  he 
can  be  controlled,  and  It  Is  too  broad  a  state- 
ment to  say  that  conn^  roads  mnst  be  bo 
kept  that  skittish  horses  may  be  driven  upon 
them  wiOi  safety.  There  la  no  dnty  what- 
ever to  provide  for  the  use  of  vicious,  un- 
trained, or  an  manageable  horses,  and  who- 
ever drives  sadh  hones  npon  the  road  does 
so  at  his  perlL  Oatters  provided  for  drain- 
age^ banks,  and  depresirions  at  the  sides,  and 
any  obstades  outside  ot  the  beaten  path,  be- 
come in  such  cases  objects  of  danger,  and  It 
is  utterly  impracticable  to  gaaxH  against  them. 
There  is,  however,  a  reasonable  limit  to  which 
protection  from  Injury  sbonld  extend.  It  Is 
common  experience  that  horses  neither  vi- 
cious nor  unmanageable  are  liable  to  ehy,  and, 
while  they  may  be  readily  controlled,  they 
cannot  be  prevented  trcan  stepping  aside  from 
the  beaten  path.  This  is  not  ordhiarlly  at- 
tended with  danger  where  the  road  Is  of  ad- 
equate width,  or  where  the  dangerous  iriaces 
are  protected  by  guards.  Where  the  roed  is 
of  tiie  ordinary  width,  ttie  driver  is  not  car- 
ried by  Boch  a  departure  to  a  portion  of 
danger  before  he  has  an  opportunity  to  con- 
trol the  movonents  of  his  horse.  Where, 
howevo*,  the  road  la  so  narrow  that  a  slight 
deviation  leads  to  the  edge  of  a  predpice  or 
other  place  of  danger,  tlie  duly  to  erect 
guards  Is  apparent  The  rtde  was  well  stated 
In  Borough  of  Ptttston  v.  Hart,  supra,  where 
It  was  said:  "Tbo  hone  Is  naturally  a  ttanld 
animal,  and  Is  so  liaUe  to  fright  that  those 
having  diarge  of  the  pnUic  highways  ought 
to  xaaJte  reasuiable  provision  for  a  mattw  so 
comnMm  And  so  likely  to  happen  at  any  time." 
The  duty  is  to  make  proviskm  against  such 
dangers  as  are  probable  In  the  use  of  ordi- 
narily manageable  horses,  and  not  in  the  ose 
of  such  as  are  untrained  and  uncontroDiUile. 
This  duty  is  performed  whai  the  roads  are 
maintained  In  a  reosonal^  safe  condition  for 
the  ordinary  public  travel.  The  tautmctktn 
r^^sed  to  did  the  defOidaat  no  lurm  in  this 
case.  The  place  where  the  accident  happened 
wa«  one  of  manlfeat  danger,  and  there  Is  no 
evidence  that  the  horse  was  unsafe  for  use. 
The  Judgment  is  afllrmed. 


NEILSON  V.  HILLSIDE  COAL  ft  IRON 
CO. 

(Supreme  Court  of  PennaylTania.   May  20, 
1893.) 

INJBBIU  TO  HiKOB  EmPLOTB— CHAHACTBS  OP  Em- 
nOTMBXT— iNroRHATIOX  OF  DaXQBR— 
COHTatBUTOHT  KbSLIOBKCB. 

1.  In  a  penoDBl  Injary  suit  by  a  hoy  under 
14  years  of  age,  sgalnst  bU  emoloyerB,  where  the 
evidence  was  conflicting  as  to  the  daugerouB  char- 
acter of  the  emplorment,  and  ai  to  whether  plain- 
tiCC  was  Informed  of  the  danger,  and  instructed 


how  to  avoid  It,  It  was  proper  not  to  InBtraet  to 

find  for  defendant 

2.  Plaintiff,  a  hoy  under  14  years  of  age,  was 
employed  at  a  colliery  to  unhook  one  end  of  a 
sling  chain  from  cars  drawn  back  from  the 
dump,  the  other  end  being  far^ened  to  an  endless 
moTing  chain  between  lite  tracks.  In  order  to  de- 
tach the  sling  diatn  from  the  car.  the  moving 
chain  had  to  be  stopped,  and  plaintiff  was  re- 
quired to  stand  on  tbe  ear  bumpers.  HHd,  that 
where,  tiiroueh  another's  failure  to  stop  the  mov- 
iug  chain,  pmintiff  was  unable  to  unhook  the 
sling  cbain,  It  was  for  tbe  jury  whether  plaintiff 
was  Diligent  in  Jerking  the  tnng  chain  with  one 
band  to  get  the  necessary  stack  to  unhook  it 
with  tbe  other  hand,  which  prevented  bis  holding 
on  to  the  car,  instead  of  jumping  from  the  car 
upon  seeing  that  the  moving  chain  was  not 
stopped. 

Appeal  from  court  of  common  pleas,  Sus- 
quehanna county. 

Trespass  by  Judson  T.  Nellson,  by  his  next 
friend,  Carl  Nellson,  against  the  Hillside 
Coal  &  Iron  Company,  for  personal  injuries. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.  Afflmed. 

Defendant  assigned  as  error  that:  "Twen- 
ty-First The  learned  trial  Judge  erred  in  re- 
fusing defendant's  sixteenth  point;  the  point 
and  tbe  answer  thereto  being  as  follows: 
'Sixteenth.  Under  all  the  evidence  In  this 
case,  your  verdict  must  be  for  the  defendant 
Answer.  This  is  refused.' " 

Edward  N.  Willard,  Bverett  Warren,  and 
Henry  A.  Knapp,  for  appellant  O.  Smith 
and  L.  P.  WeldemaUf  for  appellee, 

PELL,  J.  The  plalntlfr,  a  boy  under  14 
years  of  age,  was  employed  by  the  defend- 
ant at  its  colliery,  and  at  the  time  of  his 
injury  he  was  stationed  at  the  head  of  a 
breaker,  to  assist  in  the  movement  of  cars. 
The  loaded  cars  received  from  the  mine  were 
run  to  tbe  dnmp  or  tipple,  and,  after  being 
emptied,  were  drawn  back,  and  shifted  to 
another  track.  An  endless  chain  moved  be- 
tween the  tracks  and  the  power  was  com- 
municated from  this  to  the  cars  by  means 
of  a  sling  chain  some  15  feet  long,  one  end 
of  which  was  hooked  to  the  moving  chain 
and  the  other  to  the  front  of  the  car.  When 
a  car  had  been  drawn  back  tbe  desired  dis- 
tance the  chain  was  unhooked  at  both  ends 
and  carried  back  to  be  used  In  moving  the 
next  car.  In  order  to  detach  the  sUng  chain, 
it  was  necessary  to  stop  the  movement  of 
the  endless  chain.  When  this  was  done,  and 
tbe  sling  chain  had  become  sufficiently  slack, 
it  was  unhooked  from  the  car  by  the  plain- 
tiff, and  from  tbe  endless  ctialn  by  another 
boj.  The  plaintiff.  In  the  performance  of 
this  work,  was  roqulred  to  stand  on  the  front 
bumper  of  the  car.  At  the  time  of  tbe  acci- 
dent, because  of  the  failure  of  the  boy  who 
had  charge  of  the  moving  chain  to  stop  It 
at  the  right  time,  the  plaintiff  was  unable  to 
unhook  the  sling  chain  from  the  car  with 
one  hand  while  he  held  fast  to  the  car  with 
the  other.  In  his  effort  to  unfasten  the 
chain  he  took  hold  of  It  with  both  hands, 
and  attempted  to  Jerk  It  with  one  in  «rdev  to. 
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get  tiiB  neoewary  riack  to  vnliook  It  with 
the  other.  As  a  consequeDce  of  this,  when 
the  chain  was  loosened  be  fell  in  front  of 
tlie  car,  and  was  injured.  There  was  testi- 
mony that  tlie  plaintiff  had  been  empli^ed 
as  a  slate  picker,  amC^  that  a  month  before 
the  accident  he  had  been  directed  to  work 
on  the  cars;  that  his  fftther,  on  account  of 
the  diangerous  character  of  this  work,  tiad 
objected  to  his  doing  it;  that  be  bad  been 
sent  back  to  pick  slate,  and  remained  at 
liiat  work  until  two  weeks  before  be  was 
bijured,  when,  wltbont  his  fathet's  knowl- 
edge, be  had  again  been  sent  by  the  toronan 
to  the  cars.  The  testimony  was  conflicting 
as  to  the  dangerous  character  of  the  em- 
ployment, and  whether  the  plaiutlfF  bad  been 
Informed  of  it,  and  instracted  bow  to  do 
the  work  so  as  to  avoid  its  danger.  Two 
grounds  of  negligence  were  alleged  upon  the 
trial.  The  first  was  In  placing  a  boy  of 
the  plaintiff's  age,  witliout  knowledge  or 
expMience,  at  a  dangerous  work,  without 
such  InstructlonB  as  would  enable  blm  to 
nnderstaml  it  and  avoid  Its  risk.  The  sec- 
ond was  in  placing  an  incompetent  boy  in 
charge  of  the  machinery  by  which  the  mo- 
tion of  the  endless  chain  was  regulated. 
The  case  was  submitted  on  the  first  ground 
only,  tibe  learned  Judge  instructing  the  Jnry 
that  tliere  was  not  suffldent  eridenee  to  ans- 
tain  a  finding  tliat  tbB  boy  In  chai-ge  of  the 
inacblnery  was  Incompetent 

While,  upon  its  fiicts,  the  case  is  a  Tety 
dose  one,  It  conld  not  bavp  been  pn^ierly 
withdrawn  from  the  Jury.  Both  ttae  place 
and  the  dianicter  of  the  employment  were 
dangerous.  Tbe  plaintiff  had  not  reached 
the  age  when  capacity  to  see  and  appre- 
ciate danger  is  to  be  presumed.  Under 
these  drenmstances  it  was  the  duty  of  the 
em^oyer  to  see  that  he  received  soch  in- 
stmcttotts  as  would  inform  him  of  tlie  dan- 
gen  which  anrrounded  him,  and  would  en- 
able him.  as  far  as  practicable,  to  avoid 
them.  Whether  this  duty  was  performed 
was  necessarily  a  question  of  t&ct  Bum- 
md  T.  Ollworth.  IKL  Pa.  St  B09,  19  AtL 
3U5;  Kehler  Schwenk,  151  Pa.  St  JSOS, 
25  AtL  130.  Tbe  only  ground  upon  which 
the  plaintiff,  nn^  the  evidoice,  could  be 
charged  wiUi  contrlbutorr  negUgenoe,  was 
tliat  he  attempted  to  unhook  tbe  sling  chain 
wben  be  found  that  tike  machinery  liad  not 
been  applied  so  as  to  ilacken  it  Instead 
of  Jumping  from  the  car  at  once.  But  this 
was  to  be  determined  in  view  of  his  knowl- 
edge and  Judgment,  and  tbe  surroundings. 
Without  fault  on  his  part,  be  was  suddenly 
placed  in  a  position  of  peril,  and  be  could  not 
be  bdd  to  tbe  duty  of  qnickly  deciding  and 
acting  upon  the  wisest  course  to  escape  the 
threotoied  danger.  Even  an  adult  under 
the  same  drcumstances,  would  not  be  held 
to  aneb  a  duty.  We  find  no  error  whatever 
In  the  manner  in  which  the  case  was  sub- 
mitted to  tbe  Juz7.  Tbe  charge  of  the 
learned  Judge  fully  covered  every  point 


vUeh  vaa  presented  or  ann  at  the  trial 
and  the  iDstmctions  wm  dear  and  adt^ 
qnate.   Tbe  Jodgmett  is  afBrmed. 


In  »  STEINMETZ'S  ESTATE. 
AhimI  of  COBB. 
{Beprsma  Oo«rt  of  Pennsytvaaia.  BCay  20. 

1895.) 

SsMBin  Usa  TarBT— Xabuxd  Woseex— Poto 

TO  ICakb  Wills. 

1.  Testator  provided  for  the  managrnoQl 
his  nndivided  estate  by  his  ezecuton  dnrias  ha 
widow's  life,— the  widow  to  have  one-third  of  -Ir 
net  iQeome,  and  ttie  balance  to  go  to  tbe  dul-ir-i- 
— and  directed  that  if,  after  the  widow's  de^ih. 
the  children  should  divide  tbe  estate,  the  porti'iQS 
of  the  daughters  riiould  be  separately  wcaTwl ; 
Cbeir  aae,  berond  the  dictation  of  tbnr  mp^rdii 
buabands.  Stid,  that  tbe  intereet  of  a  dauEkt^T 
dyin^  during  her  motiier's  lifetime  waa  a  ntf 
cnt  interest  In  net  revenue  only,  and  a  rs&ai3<Ief 
in  tte,  sabject  to  a  separate  use  trnst. 

2,  Suoi  danghter,  being  a  married  wnnsc.  D 
tbe  absence  of  &  power  in  the  will  creatiBg  tba 
trust,  could  not  pass  tier  estate  by  wilL 

Anneal  ftiem  erphaasT  oovrt,  FUladei^ 
couBiy* 

In  tbe  matter  or  tbe  estate  of  Duld  sub- 
mets,  deceaaed.  Vrom  a  decree 
Us  eKceptloDS  to  the  adjudlcatieo  d  the 
isal  aceo«Bt  ot  tbe  exeeuCati^  WiUiaa  H. 
Oobb  appeals.  Affirmed. 

By  his  last  wMl,  Dantd  Stelamet^  l«ff 
alia,  ttnm  pnnrlded:  "laiiid.  It  ts  mr  wiU 
tliat  my  real  estate  rauln  mm  at  presait 
ondtvided  and  wmpportlaasad,  Ae  rati  to 
be  cdlactsd,  the  repairs  t»  btt  mada^  and  tbe 
Interest  w>  tneombiuiceB  piM;  aad,  wka: 
tbB  priBdpal  of  any  delit  d«e  by  my  aaxt 
beosmes  due,  tt  ahaU  be  paid  as  tlMiigh  I 
nyadf  acted  In  the  pramlaes,  and  my  a- 
eratora  an  hereby  anttaudaed  to  act 
are  hereby  empowered  so  to  act  that  m 
real  estate  may  be  kept  intact  aa  it  bd«  h- 
Fonrtb.  It  is  fnrtfaw  my  will  that  after  mj 
execntors  shall  have  provided  for  all  bilb 
for  repalra,  intereats  ttt  aioaeya  borrDvel 
(doe  or  atraut  to  faD  And*  taxaa.  water 
aad  any  ether  demands  agatnst  my  ical«- 
tate  property  to  be  paid,  them  the  net  icn- 
dne  ahaJtl  be  distribntod  aa  follows,  ni 
One-tblrd  of  said  net  amowt  dian  be  pa;: 
to  my  said  wife,  Snuna  O.  Btdnmet^  asi 
tbe  remainder  shoB  be  eiuaUy  divided 
tween  my  children,  Daidel,  H«kry  K„  Phi;  . 
X,  John,  Cbaiies  O.,  Burtls,  Emma  M..  Mi: 
tba  G.,  and  Fanny  J.,  share  aad  aheie  aiiik* 
This  arxanffement  Z  dedre  to  continae  dv 
Ing  the  Ufe  of  my  wife,  tbe  said  Emma  •- 
Stdnmets.  At  her  decease  it  Is  my  vl 
that  my  cbUdrm  shall  do  aa  they  tbinfc  h-< 
It  is,  however,  my  wHI,  should  my  cUMr^. 
agree  to  a  dlvisixm  of  my  estate  after  tt- 
death  of  my  wife,  tliat  tlie  aepankte  portl< : 
of  my  daughteib  £!msa  IL,  Martha  ai> 
Fanny  J.,  shall  be  ecvatately  aerared  t> 
them  and  their  use,  beyond  tbe  dictatida  A 
tlie  husband  of  elth«  of  them." 
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Following,  among  others,  are  appellant's 
asstgnmenta  of  error:  "(3)  The  learned 
court  erred  In  dismissing  ttie  second  excep- 
tion of  the  appellant,  Cobb,  which  was  In 
these  words:  'Second.  The  learned  judge 
erred  In  not  finding  that  Mrs.  Cobb  died 
seised  of  a  vested  Interest  In  an  undivided 
ooe-Dinth  part  of  testator's  real  estate,  sub- 
ject only  to  the  right  of  her  mother  (since 
terminated)  to  receive  one-third  of  the  rents 
during  her  life-'  &)  The  leai'ued  court  erred 
In  dfsmlssing  the  thli-d  exception  of  the  ap- 
pellant, Cobb,  which  was  In  these  words: 
•Tliird.  The  learned  judge  erred  in  not  flnd- 
ing  that  said  one^Dintb  interest  In  the  realty 
passed,  under  Mrs.  Cobb's  will,  to  her  hus- 
band, William  B.  Cobb,  in  fee  simple.'  (4) 
The  learned  court  erred  in  dismissing  the 
fourth  exceptloii  of  the  appellant,  Cobb, 
■which  was  In  these  words:  'Fourth.  The 
learned  judge  erred  In  not  finding  that,  if 
Mrs.  Cobb's  will  was  not  effectual  to  pass 
ber  slinre  of  the  realty,  then  her  hushand, 
■\Villiam  B.  Cobb,  is  entitled  to  the  same  for 
life,  as  tenant  by  the  curtesy.'  '* 

John  G.  Johnson,  foi'  appellant.  Henry 
James  Hancock,  for  appellee  Butherfoord. 

MITCHELL,  J.  In  Steinmetz's  Estate. 
Appeal  of  ZhiffteM  (opinion  filed  herewith) 
31  Atl.  1070.  ft  was  ta«M  that  the  testator's 
lutent  to  secure  the  shares  of  his  danghtei-s 
to  th^r  separate  me,  and  that  the  contin- 
gency of  the  widow's  death,  and  the  partl- 
tlaa  by  the  children,  of  the  common  esmte, 
did  not  go  to  the  creation  of  the  separate 
nae,  but  to  the  time  and  occasion  for  put- 
ting It  Into  formal  operatloii.  The  testatot 
created  two  tmsts  by  his  win— Flrvt,  for 
the  management  and  administration  of  his 
whole  estate,  nndlTided.  and  the  distribu- 
tion of  the  net  Income,  during  his  widow's 
life,  and  as  much  longer  as  the  children 
should  agree  to  eontinne  that  aitangemeirt; 
and,  secondly,  on  the  severance  of  the  Joint 
management,  a  separate  use  trost  for  his 
daughters.  His  IntoDtlon  to  exclude  the 
husbands  of  his  daughtem  covered  both  ritu- 
ationa  Undcc  the  first  trost  the  hartMUds 
had  no  contzol,  because  the  daughters  were 
only  entitled  to  their  shares  of  the  net  tn- 
cHiife  In  the  secMid  situation  a  formal  sep- 
arate use  was  established.  As  the  Intent  to 
exchide  the  husbands  in  both  cases  is  there- 
fore clear,  and  as  that  Is  all  that  la  required, 
the  Interest  of  lira.  Cobb  In  ber  father's  es- 
tate, from  the  time  of  his  death,  must  be 
treated  as  a  present  interest  in  net  revenue 
only,  and  a  remainder  in  fee,  subject  to  a 
separate  use  trust;  and  whether  her  death 
occurred  during  the  prior  life  estate  of  the 
w^ldow,  or  after  Its  termination,  made  no 
difference  In  the  substance,  but  only  In  the 
form,  of  the  trust,  and  of  her  control  over 
the  property.  We  have  therefore,  the  ques- 
tion whether,  in  the  absence  of  express  au- 
thority given  by  the  Instrument  creating  the 
trust,  a  married  woman  can  itass  such  an 


estate  by  will.  It  bos  been  argued  with 
great  force  that  as  the  remainder  is  In  fee 
simple,  and  the  restriction  of  allenatkin  is 
In  derogation  of  an  essential  Incident  of  that 
estate,  It  should  not  be  carried  beyond  the 
extent  actually  necessary  to  reach  the  end 
equity  has  In  view,— the  protection  of  the 
wife  from  the  Influence  as  well  as  the  powei' 
of  her  husbaudi—and  that  does  not  go  be- 
yond her  life.  Tbe  question,  however.  Is 
no  longer  open.  It  Is  perhaps  somewhat 
notable  that  a  principle  of  so  much  practi- 
cal importance  In  its  results,  and  of  such 
frequent  occurrence,  should  be  so  little  dis- 
cussed in  the  case  which  first  deckled  it 
(Thomas  v.  Folwell,  2  Whart.  11),  where  the 
conclusion  was  stated  rather  briefly,  as  a 
necessary  corollai-y  of  Lancaster  v.  Dolan, 
1  Rawle,  231.  The  latter  case,  however,— 
one  of  the  landmarks  in  Pennsylvania  law, 
—had  been  decided  only  a  few  years  before, 
and  the  professional  mind  was  so  filled  with 
It,  controversially  and  otherwise,  that  prob- 
ably a  brief  refsence  to  It  was  consldei-ed 
all  that  was  necessary.  The  Intensity  of 
professional  feeling  on  tbe  subject  Is  illus- 
trated by  Horace  Blnney,  who,  writing  ao 
years  after,  says:  "It  has  taken  more  than 
one  act  of  assembly  to  patch  the  hole  iu  the 
law  that  was  made  by  Lancaster  v.  Dolan, 
and  it  is  not  well  patched  yet"  Leaders  of 
the  Old  Bar  (page  59).  Notwithstanding  the 
brevity  of  the  discussion,  however,  Thomas 
V.  Folwell  has  been  followed  uniformly  from 
Stahl  V.  Crouse.  1  Pa.  SL  111,  down  to  Quin's 
Estate,  144  Pa.  St  444,  22  Ati.  965;  and  Is 
not  now  to  be  questioned.  Whether,  In  view 
of  tbe  present  statutory  powers  of  a  married 
woman  to  make  a  wIU,  the  reasoning  of 
Thomas  v.  Folwell  would  now  lead  us  to 
the  same  conclusion.  If  the  question  were 
new,  is  not  material,  as  the  cases  are  clear 
that  the  acts  of  laiS  and  1887  apply  to  the 
common-law  rights  of  a  married  woman 
over  her  propei-ty,  not  to  trusts  in  equity  for 
separate  use.  MacConnell  v.  Lindsay,  131 
Fa.  St  476,  19  Atl.  306.   Decree  affirmed. 


In  re  LONG'S  ESTATBt 
Appes]  of  BARNER. 
(Sapmne  Oonrt  of  Pennsylvania.    Hay  20, 
1895.) 

AnniALABLB  Ordkrs  —  ExKcnroR's  Accoout  — 
Opbxino  or  CoxpiaxATiosi— Froobdcri. 

1.  No  appeal  lies  from  an  order  opening  the 
coa6riiiatiOD  of  an  executor's  accouBt 

2.  Where  Issues  of  fnct  are  raised  by  an  an- 
swer as  to  error  allcircd  in  the  items  of  an  execu- 
tor's account  as  a  ^^vnnd  for  opuiing  the  con- 
firmatiMi  of  tbe  same,  sach  Items  cannot  be  dis- 
posed of  without  the  taking  of  tntimony. 

Appeal  from  orphans'  court,  Cumberland 
county. 

In  the  matter  of  the  estate  ot  Gbristlan 
Long,  deceased.  From  a  decree  vacating  the 
coQQrmation  of  the  first  and  partial  account 
John  L.  Burner,  executor,  and  authorizing 
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James  H.  tiOh,  guardian  of  Habel  M.  Wad^ 
to  tUe  exceptioDB  to  the  account,  tbe  execn- 
tor  appeals.  Appeal  quashed. 

Edw.  B.  Watta,  for  appellant  A.  G.  Mil- 
ler, tar  appellee. 

WILLIAMS.  J.  Christian  Long  died  In 
Jnnuaiy,  1892,  dispoBlng  by  bis  last  will 
and  testament  of  au  estate  estimated  at 
about  one-half  millidn  of  dollars.  The  ap- 
pellant, John  L.  Barner,  was  named  as  his 
executor,  and,  after  the  death  of  Long,  pro- 
ceeded to  make  probate  of  the  will  and  take 
letters  testamentary.  In  March,  1803,  he 
settled  an  account,  which  Is  described  In  the 
petition  as  a  partial  account,  and  which  was 
at  that  time  confirmed  nisi.  It  was  finally 
conflrmed  early  In  May.  On  the  8th  day  of 
May,  the  petition  of  Mabel  M.  Wade,  of 
Alexandria,  Va.,  by  her  guardian,  James  H. 
Loh,  was  presented  In  the  orphans*  court, 
asking  to  have  the  decree  of  confirmation 
set  aside  or  opened,  and  the  account  re-ex- 
amined as  to  several  Items  specified  In  the 
petition.  A  rule  to  show  cause  was  granted, 
upon  which  tbe  appellant  came  in  and  made 
answer,  distinctly  denying  tbe  several  alle- 
gations on  which  the  prayer  for  relief  In  the 
petition  rested.  No  testimony  seems  to  have 
been  taken  to  dispose  of  the  Issues  so  made, 
but  the  rule  was  taken  np  for  hearing  on  pe- 
tition and  answer,  and  made  absolute  gen- 
erally. The  order  appealed  from  Is  thus 
seen  to  be  an  Interlocutory  one.  It  opens  a 
decree  of  confirmation  upon*  an  application 
promptly  made  by  one  who  was  a  minor 
wbeu  the  account  was  filed,  and  unrepre- 
sented by  a  guardian  or  otherwise.  No  ap- 
peal lies  from  such  an  order.  Jones*  Ap- 
peal, W  P&.  St.  124.  But,  98  we  have  tbe 
IMipers  before  us,  we  feel  that  it  Is  proper 
for  us  to  speak  of  the  practice  In  these 
cases,  and  the  course  this  proceeding  ought 
now  to  take.  The  only  Item  among  those 
enumerated  as  mistaken  or  aroueous  that 
could  be  disposed  of  by  the  orphans'  court 
without  testimony  was  that  of  compensa- 
tion. A  distinct  issne  of  fact  was  raised  by 
the  answer  as  to  the  others,  and  upon  this 
Issue  the  answer  must  stand  until  over 
come  by  evidence.  The  only  subject  that  Is 
open  to  examination,  therefore,  under  the 
order  now  made  by  the  orphans'  court,  Is 
that  of  the  compensation  to  which  the  ex- 
ecutor Is  entitled  tot  his  services  between 
the  probate  of  the  will  and  the  iUIng  of  his 
account  If  the  petitioner  desires  to  go  fur- 
ther than  this,  he  must  take  up  Uie  bnrdoi 
that  the  answer  Imposes  upon  him,  and  sat- 
isfy the  court  by  the  evidence  that  he  shall 
produce  that  such  Items,  or  some  of  them, 
should  be  re-examined;  and  the  order  made 
should  state  the  Items  as  to  which  the  ac- 
count Is  opened  and  a  re-examlnatlon  al- 
lowed. The  motion  to  quash  Is  sustained, 
and  the  record  remitted  to  the  inphans' 
court  that  further  proceedtniipB  be  had 
In  accordance  with  this  opinion. 


BEAVER  V.  SLEAB. 
(Snineme  Court  of  PeansylTania.    May  27, 
18»5.) 

Opbnixo  op  Jodqhbkt— Evidexcs. 

On  an  application  to  open  a  jodKiiient  oe 
a  note  it  appeared  tbat  in  1883  the  jndgacr-t 
was  confessed  ander  a  WRrrant  of  attonipf .  ar  I 
included  interest  thereon;  that  the  note  was  sit- 
en  bs  defendant  to  his  wife,  {daintifrs  beneficiaty. 
in  1876,  and  that  the  proceeds  thereof  were  is- 
TCBfed  In  a  farm  on  wbldi,  and  oat  of  tbe  iik-osp 
of  which,  defendant  and  hi*  wife  lived  op  to  itn 
lattcr's  death,  in  1893;  that  the  note  wu  for 
one  day,  and  was  silent  as  to  Intexeat;  and  tLi: 
the  wife  had  repeatedly  said  that  she  was  r^i- 
tingno  interest,and  that  heraaon^  waa in-mrM 
in  the  farm.  Htid,  tbat  it  was  not  error  t»  epeo 
the  judgment. 

Appeal  from  court  ct  coaaam  plcu.  Unias 

county. 

Judgment  for  Winiam  H.  Beaver,  tnut«« 
of  Sarah  J.  Slear,  against  George  M.  Sle«r. 
on  a  promissory  note.  From  a  decree  open- 
ing the  Judgment,  plalntift  appeala.  Affirm- 
ed. 

The  judgment  In  suit  was  confessed  by 
virtue  of  a  warrant  of  attorney  contained  ia 
the  note  on  which  the  Judgment  was  foond- 
ed.  The  note  was  given  by  defendant  to  liis 
wife,  the  beneficiary  named  therein.  In  Vi'>i. 
It  matured  in  one  day,  and  waa  silent  i% 
to  Interest.  The  judgment  bowevw,  Inctn-l- 
ed  interest  from  maturity  to  date  of  entri 
1803.  It  was  established  on  the  bearing  that 
the  proceeds  of  the  note  were  invested  ia  a 
farm  on  which  defendant  and  his  wife  Uv^ 
up  to  the  latter's  death  In  1893,  and  out  of 
which  both  received  their  only  income;  tbat 
the  wife  bad  repeatedly  said  that  she  was 
getting  no  Interrat  on  the  note,  and  that  het 
Taonej  was  Invested  In  tbe  farm;  and  that 
the  entire  proceeds  of  tbe  farm  were  nse« 
for  family  expensea 

J.  &L  &  P.  B.  Llnn,  for  appellant  Jos.  C. 
Bocher  and  Andrew  A.  Leiser,  tar  aiq»ene*>. 

PER  CURIAM.  While  we  cftnnot  assent 
to  tbe  propositton  that  In  a  case  mch  as 
this,  the  burdm  is  on  tbe  plaintur  to  shov 
afflrmatlvety  that  the  defendant  agreed  tu 
pay  Interest  from  tbe  maturity  ot  his  nnip. 
we  are  not  prepared  to  say.  In  Tlew  of  rb.' 
facts  and  circumstances  of  the  case,  that  the 
court  erred  In  opening  tbe  jadgm«it  an^l 
letting  the  defmdant  Into  a  defense.  TbeTe 
was  no  such  abuse  of  dlseretlfni  as  woa:<i 
Justify  us  In  reversing  tbe  decree  complained 
at.  Decree  affirmed,  and  appeal  disuaissed. 
with  costs  to  be  paid  by  appellant 


YOUNG  V.  COLVIN. 
(Supreme  Court  of  Pennsylrania.    May  ST. 

1806.) 

Arrau  veom  Jl'stiob  Coobts  CoaromTioai— 
B  All- 
Act  March  16. 1847  (P.  L.  861).  proridicf 
ttiat  when  any  corporatlon^not  a  munldpal  c«- 
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p(iradoa,  shall  appeal  or  taVe  a  writ  of  error,  the 
bail  shall  be  taken  absolute  for  the  payment  of 
the  debt,  Inter^  and  costs,  on  affirmance  of  the 
judgment,  appUea  ut  appeati  from  juaticea xf  the 

Appeal  &om  court  of  common  pleas,  Bed- 
ford county. 

Scire  facias  by  Daniel  D.  Young  against 
Frank  B.  Colvin  on  a  recognizance.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  opinion  of  the  lower  eonrt  (T.  H.  Longe- 
necker,  J.)  is  as  follows: 

"The  defense  Interposed  In  this  case  raises 
the  single  legal  question  whether  a  corpora- 
tion (otber  than  monlclpat),  on  appealing  fi  om 
the  Judgment  of  a  Justice  of  the  peace,  must 
give  bail  absolute  for  the  payment  of  debt,  in- 
terest, and  costs,  on  affirmance  of  the  judg- 
ment, as  was  provided  in  section  4,  Act  March 
■2->,  1S17  (P.  L.  128;  6  Smith,  Laws,  438),  and 
section  1,  Act  March  15, 1847  (P.  L.  361).  The 
phraseoli^  of  the  two  statutes  is  identical, 
viz.:  'When  any  corporation  shall  be  sued 
and  shall  appeal  or  take  a  writ  of  error,  the 
tmil  requisite  in  that  case  shall  be  taken  abso- 
lute for  the  payment  of  the  debt,  Interest,  and 
costs,  on  affirmance  of  the  Judgment,'— the 
only  diff«-ence  being  that  in  the  act  of  1847 
are  Inserted  these  words,  'municipal  corpora- 
tions excepted*;  but  the  courts  had  already  in- 
corporated this  exception  Into  the  practice  un- 
der the  earlier  act  Robinson  v.  Jeffeison 
Ck).,  6  Watts  &  S,  10;  King  v.  District  of 
Peon.,  1  Fhlla.  402.  Notwithstanding  the  In- 
tervening legislation,  the  act  of  1817  was  prob- 
ably still  In  force  at  the  time  of  the  passage 
uf  the  act  of  1817.  Rush  v.  Association,  4 
Pa.  Co.  Ct.  R.  523.  But  If  It  be  regarded  as  re- 
Itealed,  and  that  of  1847  as  a  re-enactment  of 
its  provisions,  the  same  construction  which 
the  earlier  act  received  from  the  courts  must 
also  apply  to  the  latter  act,  because  ihe  re- 
ennctiuent  of  the  statute  which  had  received 
judicial  interpretation  amounts  to  a  legl'^lutlre 
jidoptloD  of  fuch  construction.  Evans  v.  Itoss, 
107  Pa.  St.  231;  End.  lut  St.  58  368,  369. 
in  the  brief  submitted  to  us  by  defendant, 
ho  contends  that  the  act  of  1847  'regulates 
mtpeals  in  writs  of  error  to  the  supreme  court 
nluue,'  and  relies  on  the  cases  of  Erie  &  A. 
H.  Co.  V.  Atlantic  &  G.  W.  R.  Co.,  3  Plttsb.  R. 
ja:i,  and  Throop  v.  Insurance  Co.,  2  Pears,  30G, 
to  support  this  theory.  That  was  not  the  con- 
struction placed  on  the  act  of  1817.  Naviga- 
tion Co.  V.  Thomas,  13  Serg.  &  R.  431;  Mor- 
ris V.  Canal  Co.,  4  Watts  &  S.  461;  Turnpike 
Co,  V.  Naglee,  9  Serg.  &  R.  227.  From  these 
cnses  It  will  be  seen  that  the  act  of  1817  was 
lield  to  apply  to  appeals  from  arbitratorsf  al- 
dermen, and  Justices  of  the  peace.  Hence, 
under  the  rule  of  construction  Just  mentioned, 
107  Pa.  St  231,  232,  It  follows  that  the  act 
of  1847  must  likewise  be  held  to  apply  to  ap- 
peals In  such  cases.  The  latter  act  was  pass- 
fd,  as  Its  language  Indicates,  to  settle  existing 
doubts  as  to  the  effect  of  the  first  section  of 
the  act  of  1845  on  appeals  and  writs  of  er- 
ror by  corporations,  and  those  douUts  were 


diq)elled  bj  a  re-oiactment  of  the  precise 
w(»da  of  the  act  of  1S17.  We  regard  the  act 
of  1847  as  btfng  In  ftdl  force  to-day,  as  far  as 
it  relatea  to  appeals  from  Justices  of  the 
peace,  uoafFected  1^  tbe  later  oiactxnents  of 
March  21.  1849  CP.  U  and  April  2S,  1850 
(P.  L.  571).  The  first  of  tbese  zelates  only  to 
foreign  onporatlona  In  snits  brought  In  courts 
of  record*  while  the  twelfth  section  of  the  otb- 
concerns  tmly  appeals  firom  awards  of  ar- 
bitrators and  leaves  untouched  the  subject  of 
appeals  from  Justices  of  the  peace.  The  In- 
dustry and  acnmen  of  counsel  on  both  rides, 
aided  by  our  own  examination,  hare  failed  to 
dlsooTO'  any  expression  of  tbe  supreme  coturt 
since  the  passage  of  the  latter  statutes  as  to 
their  effect  on  the  act  of  1847,  and  those  of  the 
lower  courts  are  in  conflict  By  far  thS  best 
considered  case  we  hare  seen  of  the  common 
pleas  courts  Is  that  of  Rurii  t.  Assoclatkm, 
supra.  In  whldi  Judge  Archibald,  after  a  tot 
Intelligent  review  of  the  various  statutes  and 
decisions,  holds  that  the  act  of  1847  is  stUl 
in  force  except  as  modified  by  tbe  act  of  1850 
concerning  appeals  from  awards  of  arbitrators 
alona  He  says  Its  "provisions  as  to  other  ap- 
peals by  ctnporatlons  than  Oiose  from  awards 
of  arbitrators,  of  course,  remain  unaffected  and 
In  f(H%e.'  Though  the  very  point  is  not  de- 
cided in  ^very  t.  Grauer,  2  Pa.  Dlat  B.  S87, 
yet  Judge  Furst  treats  the  act  of  1847  as  In 
force  and  a^dylng  to  appeals  from  Justices  of 
the  peace,  and  the  only  reason  the  ball  was 
not  held  In  that  case  was  because  the  appeal 
was  not  filed,  and,  there  being  no  afflrmance 
of  the  Judgment,  the  condition  of  the  recogni- 
zance was  not  broken.  In  the  case  at  bar, 
the  appeal  was  filed  and  the  Judgment  afibm- 
ed  or  sustained  by  a  recovery  in  tbe  common 
pleas.  Being  of  oi^on  that  the  Pennsylvania 
&  West  Virginia  Railroad  Company  were  re- 
quired to  enter  Into  a  recognizance  with  ball 
to  secure  the  debt  and  Intwest  as  wen  as  tbe 
costs,  and  the  recognizance  having  been  prop- 
erly given  in  that  fwm  by  the  defendant,  and 
the  [dalntiff's  Judgment  being  affirmed,  the 
liability  of  the  defendant  thereupon  became 
fixed  for  the  full  amount  of  tbe  debt,  Interest, 
and  costs.  And  now,  April  4, 18&4,  the  court 
find  for  the  plaintiff.  Daniel  D.  Toong,  and 
agahist  tbe  defendani,  Frank  B.  Oolvln,  Bsq., 
the  sum  of  $36.43,  with  Intwest  thereon  from 
February  8,  1893.  The  prothonotary  Is  di- 
rected to  give  notice  (tf  this  finding  to  the 
parties  or  their  attom^s,  and,  if  no  excep- 
tions are  filed  thereto  within  thirty  days  after 
tiie  service  of  such  notice,  let  Judgmoit  be 
entered  by  the  prothonotary  hereon  accord- 
ing to  said  finding." 

Alexander  King,  for  appellant  Harry  Cess- 
na, for  appellee. 

PER  CURIAM.  It  is  tmnecessary  to  add 
anything  to  what  has  been  said  on  the  ques- 
tion Involved  by  the  learned  president  of  the 
court  below.  We  find  no  error  In  the  Judg- 
ment, and  affirm  It  on  Us  c^biloa.  Judgment 
affirmed.  | 
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Id  re  TOUGHIOGHEXY  RIVER  COUNTY 
BRIDGE. 

Appeal  of  YOUGHIOGHBNT  BRIDGE)  CO. 
(Supreme  Court  of  PenDsylvania.    May  27, 
18^5.) 

CouWTT  BBinoEH— Dechbb  Apphoviso  Viewek'1 
Report— Appsal. 

Act  June  13.  1836  (P.  L.  560)  S  85.  pro- 
vldos  that  if,  on  the  report  of  Tiewers,  it  shaU 
npppar  that  a  bridge  proposed  to  be  erected  by  a. 
township  is  necesaary,  and  would  be  too  expen- 
sive for  the  township.  It  diall  be  entered  aa  a 
county  bridse.  The  decree  approving  the  view- 
ers' report  and  thn  fiuiling  of  the  Rrand  jury  that 
the  bridttP  waa  npcessnry,  and  too  expensive  for 
the  township,  referred  toe  matter  to  the  coanty 
commEssioners,  and  ordered  that.  If  approred  by 
them,  the  same  ehould  be  enlerrd  as  a  county 
bridge  Held  that,  in  the  abspnce  of  a  showing 
that  the  commissioners  acted  in  the  matter,  an 
appeal  from  the  decree  was  iH'ematare. 

Appeal  from  court  of  quarter  sessions,  Fa- 
yette county. 

In  the  matter  of  the  application  for  a 
county  bridge  over  the  Youghlogheny  river, 
from  Apple  street.  In  the  borough  of  Con- 
nellsTlIIe,  to  Trader's  alley,  In  the  borough 
of  New  Haven.  Prom  an  order  overrnllng 
their  exceptions  to  the  report  of  the  view, 
era  the  remonstrants  appeal.  Appeal  quash* 
ed. 

R.  H.  Llndsey.  B.  B.  Bwlng,  W.  G.  Guil- 
ler,  and  P.  S.  Newmyer,  for  appellants. 
Boyd  &  Umbel,  James  C.  Work,  and  Wil- 
liam A.  Hogg,  for  appelleeo. 

PER  CURIAM.  This  pEOoeeding  for  the 
eroctioD  of  a  county  bridge  over  the  Youghl- 
ogheny river,  between  the  boroughs  of  Con* 
nellsvlUe  and  New  Haven,  appears  to  be 
under  the  act  of  June  IB.  1836  (P.  L.  560), 
the  tbirty-fifth  section  of  which  proTldee» 
among  other  things,  that  'if.  on  the  r^rt 
of  Tlewers,  It  shall  appear  to  the  court, 
grand  jury,  and  commls^cHiers  ot  the  coun- 
ty, that  such  bridge  Is  neocssary  and  would 
be  too  expensive  for  aucfa  township  or  towI^ 
ships,  it  shall  be  eutoed  on  record  as  a 
coun^  bridge."  in  the  decree  of  court; 
thidlng  "ttiat  said  bridge  is  necessary,  and 
would  be  too  expensive  for  said  boroughs 
of  ConueUsrUle  and  New  Haven."  and  ap* 
proving  "the  report  of  the  viewers  and  find- 
ing  of  the  grand  Jury."  It  Is  accordingly  or* 
derad  that  "the  same  be  referred  to  the 
commissioners  •  •  *  for  such  action  sa 
they  may  deem  expedient  and  proper  in  ao> 
cordance  with  law;  and,  if  approved  by 
them,  that  the  same  be  recorded  as  a  conn- 
ty  bridge."  This  decree  Is  at  best  only  pro- 
visional. It  is  neither  effective  nor  &aai 
unless  the  county  commissioners  concur  In 
the  0ndlngs  of  the  court  and  the  grand  Jury. 
If  they  refuse  to  concur,  without  more  the 
proceeding  falls.  If  they  elect  to  exercise 
the  authority  vested  in  them  by  the  first 
section  of  the  act  of  May  2S,  1887  (P.  L. 
207),  and  merely  assist  in  building  the 
bridge,  a  different  result  is  accomplished. 


It  does  not  ai^eax  In  this  case,  aor  is  It  even 
alleged,  that  the  commissioners  have  tak*^n 
any  action  In  the  prunlses.  If  they  har* 
not,  ttils  appeal  Is  clearly  premature;  and. 
acting  on  that  asstmiptiou,  we  think  tbe  ap- 
peal should  be  quashed.  Aiq;>eal  quashed. 


WBRTHEIMER  v.  THOMAS  et  aL 
(Supreme  Oonrt  of  Pennsylvsnlo. 

1895.) 

Vmdob  Axn  PuKCHAssn  —  Bnucn  or  Coxtuct 

— NOTICB, 

In  an  action  for  breach  of  oontiact  to  coa- 
vey  land  subject  to  a  lease,  the  fact  that  the  U-a^ 
contained  a  stipulation  ^ving  the  tenant  an  o^f 
tion  to  purchase  the  land,  which  option  th?  t<>L- 
ant  had  enforced,  did  not  jaatify  a  peremptory 
charge  for  defendant 

Appeal  from  court  of  common  pleas. 

Assumpsit  by  S.  Wertbelroer  against  Wil- 
liam H.  Thomas  and  another  for  breach  of  i 
contract  to  sell  land.   From  a  Judgment  f<>r 
defendants,  j^ntlfl  aM>ealB.  Berersed. 

George  P.  Rich,  for  appcllonL  Wendell  P. 
Bowman,  for  appellees. 

FELL,  3.  The  general  rule  is  that  noriee 
of  a  lease  will  aftect  the  purchaser  of  real  I 
estate  with  notice  of  the  covenants  oantaln^«l  I 
in  It  li^  with  knowledge  of  a  lease;  be  buys 
without  examining  it,  he  cannot  aftorwanh*  i 
object  that  he  bad  no  notice  of  a  partii  uL-r  | 
covenant  The  equity  of  a  tenant  In  pits^ 
sion  may  extend  stiU  further,  and  nod^-e  •  f 
unusual  covenants,  and  even  ot  a  0(rflatfi-.il 
agreement  to  purchase,  may  be  Imputed  bi 
tbe  vendee.  This  equity,  however,  rests  ui^ 
on  the  fact  of  possession,  which  la  notice  t^^ 
the  purchaser  of  the  occupant's  title,  and  •  f 
tbe  fact  that  the  property  la  afCei^ed,  ai:U 
imposes  upon  him  the  duty  of  inquiry.  The 
purchaser  is  .therefore  chargeable  with  n  >• 
tlce,  not  only  when  tbe  evidence  raises  a  pre- 
sumption that  he  knew,  but  also*^wben  theie 
is  Just  ground  for  inferring  tbat  ressooaH:* 
diligence  would  have  led  him  to  discover  the 
truth.  But  this  rule  of  congtnicdve  notice  by 
tenancy  does  not  apply  to  controverales  be- 
tween the  vendor  and  tbe  v«idee.  Fauts 
which.  In  a  controv«:sy  with  a  tUrd  paity 
whose  rights  have  been  prejudiced  by  tbe 
sale,  would  affect  the  vendee  with  conatnu^ 
tive  notice,  will  not  charge  hhn  with  dtfects 
In  the  vendor's  title.  2  White  &  T.  LtaiL 
Ca&  B)q.  pt  1,  p.  145.  While  the  voidee  is 
put  to  Inquiry  as  to  tlie  tenant's  title;  the 
dut{  of  InquhT  arises  because  of  tbe  possei^- 
sion.  In  protection  of  innocent  parties,  the 
doctrine  of  implied  notice  has  been  carried 
to  Its  fullest  extent  As  between  tbe  Teodi<r 
and  the  voidee,  tbe  latter  is  lield  to  hmr^ 
had  notice  of  tbe  covenants  ot  a  lease  of 
which  be  knew,  bnt  bad  not  examined,  anil 
as  to  tbe  contents  of  which  be  has  not  been 
misled,  but  he  is  not  charged  with  notice  cf 
a  distinct  collateral  agreement 
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Wben  Ow  agreauent  lo  t2ilB  case  waa 
made,  the  plalntifTa  agmt  knew  tliat  the 
property  pnrchoaed  waa  In  the  possession  of 
a  tenant  under  &  lease  from  the  defendant 
Tbe  agreement  was  made  expressly  subject 
to  tbls  lease.  Actual  notice  of  tbe  lease  car^ 
ried  wltb  it  conatructlTe  notice  of  all  its 
coTeoants  and  condlHras  relating  to  tbe  ten- 
ure or  Intended  to  secure  or  enforce  tUe 
rlgbta  and  duties  of  tbe  partlee  to  It  as  land- 
lord and  tenant;  but  there  does  not  seem 
to  be  ground,  as  between  tbe  parties,  for 
carrying  the  impllcatlou  of  notice  further. 
The  agreement  giving  the  tenant  an  option 
to  pun^kase,  although  incorpwated  In  tbe 
lease,  was  not  a  part  of  it  It  was  a  distinct 
a&reement,  having  no  necessary  connection 
with  the  lease.  It  was  unusual,  and  not  to 
be  expected.  Had  tbls  agreement  been  sep- 
arate and  distinct  from  tlie  lease  In  form,  as 
It  was  In  substance,  It  clearly  would  not  bava 
been,  as  between  the  parties  to  this  action, 
notice  of  the  tenant's  equity.  We  are  of 
oplnlm  that  the  case  should  not  have  been 
wltbdrawn  from  tbe  Jury  on  the  ground  that 
tbe  ^IntlfC  was  charged  with  notice  of  tbe 
agreement  to  sell.  That  bis  agent  had  actual 
notice  or  purposely  avoided  it,  and  In  fact 
secured  by  tbe  agreement  only  the  right  to 
take  title  to  tbe  pn^rty  In  tbe  event  of  the 
failure  of  the  tenant  to  do  so,  the  jury  might 
\vell  have  found  from  the  testimony.  The 
judgment  is  reversed  and  a  venire  de  novo 
^  awarded. 


BOLTON  V.  HEY  et  a1. 
(Supreme  Court  of  PennsylTania.    May  27, 
1805.) 

JCDOHKNT  or  BCPHKHK  CODRT  —  CoXCLnSIVSHISS 

—  ScaaitQOEiiT  Otbrkolins  or  Uscisios  —  Er- 

TBCT — MbCUSIO'I  LiEN — WAIVU  09  RiOHT  TO 
FlUL 

Where,  in  Rn  action  on  a  subcontractor's 
mechanic's  tieo.  the  sole  Rrouad  for  refusal  to 
enter  judpment  for  want  of  a  sufficient  affidavit 
of  defense  was  that  in  tiie  bnitdliig  contract  tbe 
coDtmctor  waived  the  rig^t  to  file  a  Hen.  and  on 
appea]  the  Jndgment  waa  affirmed,  thoagh  tbe 
jadgmoit  of  the  supreme  conrt  was  subsequently 
overmled  in  a  different  ease,  idaintiff  could  not 
maintain  another  action  on  the  same  cause,  nn- 
lesa  he  could  av<M  tbe  effect  of  tbe  judgment  of 
affirmance  by  ivorinKa  subsegneDt  agreement  re- 
liovinjf  the  contractor  of  the  covenant  against 
filing  Kens. 

Appeal  from  court  of  common  pleas,  Dela- 
vrare  comity. 

Alias  scire  faclaa  by  Frank  H.  Bolton, 
tradtng  as  Bolton's  Sous,  against  Susanne 
B.  Hey,  owner,  and  husband,  and  Pranli  R. 
mil,  contractor,  to  enforce  a  subcontractor's 
mechanic's  lien.  From  a  Judgment  for  plain- 
tiff, defendants  Hey  appeal.  Herersed. 

I«wls  lAwrence  Smith  and  A.  Lewis 
Smith,  for  appellants.  B.  B.  Hall  and  Rob- 
ert K.  Simpers,  for  appellee. 

STERRETT,  C  3.  This  alias  scire  facias 
was  Issued  March,  IS&l,  on  tbe  same  me- 


chanic's lien  on  which  the  (ulglnal  scire  fa^ 
clas  of  1801  was  issued.  That  case  was  be- 
fore UB  for  adjudication  two  years  ago,  -and 
Is  reported  In  148  Pa.  l&e,  23  AtL  973. 
Aside  from  tbe  legal  effect  of  onr  judgment 
and  the  snbsequent  proceedings  In  that  case, 
the  parties,  subject-matter  of  the  controver- 
ay,  etc.,  In  both  actions  are  precisely  tbe- 
same  now  as  they  were  then.  The  original 
scire  fiidas  came  here  on  appeal  by  plaintiff, 
from  refusal  of  the  court  below  to  enter 
Judgment  for  wuit  of  a  sufficient  affidavit 
of  defrase.  The  sole  ground  of  the  refusal 
was  that  In  the  building  contract  of  October 
11,  1890,  between  the  defendant  Mrs.  Hey 
and  the  conti-actor,  Frank  R.  Hill,  and  the 
saivlement  thereto  of  same  date^  the  right 
to  file  a  lien  against  the  building,  etc.,  was 
waived  by  the  contractor.  The  sole  ques- 
tion In  the  conrt  below  and  here  was  tbe 
construction  of  those  written  Instnunents. 
If,  as  defendants  contended,  the  contractor 
had  agreed  not  to  file  any  liens,  the  plaln- 
Ufl  had  no  case.  The  question  was  a  purely 
legal  one.  In  sustaining  the  construction 
given  by  the  court  below,  this  court,  In  a  per 
curiam  oi^on  by  the  then  cblef  Justice^ 
Bald:  "The  learned  Judge  of  the  court  below 
held  that  the  affidavit  of  defense  was  suffi- 
cient to  i^event  Judgment  In  this,  we  tblnk,. 
he  was  right  Tbe  ease  comes  directly 
within  tbe  ruling  In  Sehroeder  t.  Galland, 
134  Pa.  St  277.  19  Atl.  (132.  Indeed,  the 
contract  appears  to  have  been  drawn  with 
reference  to  that  dedalon,  as  Its  language 
1b  Idratlcal  with  the  option  of  Mr.  Justice 
Qreen.  We  adhere  to  the  law  of  that  case. 
It  follows  that  the  Judgment  of  the  court 
below  must  be  affirmed."  In  strict  form,, 
the  entry  ef  this  Judgment  Is  not  In  tbe 
words  of  the  act  of  1874  (P.  L.  64).  If  It 
had  followed  the  language  of  the  act  It 
would  read  thus:  "Appesl  dismissed,  at  the 
costs  of  plaintiff,  but  without  prejudice," 
etc.,  but  It  Is  nevertheless  a  Judgmmt  con- 
struing the  biUldlng  contract  and  supplement 
thereto,  and  holding  that  they  In  effect  con- 
tain, inter  alia,  a  covenant  on  the  part  of  the 
contractor  that  no  mechanic's  lien  shall  be 
filed  against  tbe  building.  That  being  the 
cardinal,  and  In  fact  the  only,  question  la 
the  cas^  the  Judgmmt  was  practically  con- 
clusive against  the  plaintiff's  right  to  main- 
tain the  action  of  scire  facias  on  the  alleged 
lien,  unless  he  could  avoid  Its  effect  by 
proving  a  valid,  subsequent  agreement,  re- 
lieving the  contractor  from  tbe  operation  of 
his  covenant  against  filing  liens,  or  some- 
thing equivalent  thereta  Nothhig  of  tbe 
kind  was  ever  attempted,  for  the  reason, 
doubtless,  that  the  covenant  never  was  in 
any  manner  eliminated  from  tbe  contract. 
Following  the  adjudication  In  this  court,  a 
plea  was  filed  In  the  court  below,  and  on 
June  20,  1882,  "Judgment  of  nonsuit  against 
plaintiff"  was  entered.  This  was  followed 
by  a  rule  to  take  off  tbe  nonsuit,  and  on 
argument  January  %  1891,  that  rule  was 
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discharged.  No  exception  was  taken,  and 
DO  further  proceedings  appear  to  have  been 
had  in  the  original  scire  facias.  The  alias 
scire  facias,  now  hefore  us  was  afterwards 
Issued.  Defendants'  pleas  thereto  are  nil 
det>ent,  and  three  special  pleas,  rlz.  (1)  the 
building  contract;  (2)  prior  decision  of  the 
supreme  court;  <3)  entry  of  nonsuit  In  the 
original  scire  facias;  and  certain  matters  of 
estoppel  mentioned  In  the  fourth  assignment 
of  error.  There  being  no  controversy  as  to 
the  amount  of  plaintiff's  claim,  a  verdict 
therefor  was  directed  and  taken  subject  to 
the  opinion  of  the  court  on  Questloi^  of  law 
reserved.  The  points  on  which  those  ques- 
tions arose  are  recited  in  the  first,  second, 
and  third  specifications,  respectively.  Judg- 
ment having  been  subsequently  entered  on 
the  verdict  in  favor  of  the  plaintiff,  this  ap- 
peal was  taken. 

One  of  the  reserved  questions  presented  tn 
the  third  speclflcntion  Is  whether  the  Judg- 
ment of  this  court  in  the  original  scire  fa- 
oias,  construing  the  building  contract,  and 
In  effect  holding  that  the  contractor  bonnd 
himself  thereby  not  to  file  any  Hens  against 
defendants'  building,  is  a  bar  to  plaintiff's  re- 
covery on  the  alleged  lien.  We  think  it  Is; 
and  the  court  below  should  have  so  held, 
notwithstanding  the  subsequent  ruling  of 
this  court  In  Nice  v.  Walker,  153  Pa.  St  123, 
25  Atl.  1065,  and  more  recent  cases.  As  we 
have  already  seen,  the  only  question  for  ad- 
Judiuitlon  In  the  original  scire  facias  was 
wlif^ther  the  contractor  had  substantially 
Agreed  with  the  owner  that  no  Ileus  should 
be  filed.  The  only  way  In  which  that  ques- 
tion could  possibly  be  determined  was  by  con- 
struing the  building  contract  and  supplement 
thereto.  These  written  contracts  between 
the  owner  and  the  contractor  were  the  only 
evidence  of  their  agreement  They  w^e 
accordingly  construed  by  the  court,  and  It 
was  then  and  there  adjudged  that  they  did 
embody  a  contract  against  filing  Hens.  That 
Judgment  thus  became  the  law  of  the  case, 
and,  having  never  been  reversed  or  set  aside, 
it  is  still  the  law  of  that  case,  notwithstand- 
ing a  different  rule  of  construction  may 
have  been  since  applied,  with  a  different  re- 
sult, to  contracts  of  like  tenor  and  effect 
As  was  said  by  Mr.  Justice  Kennedy,  in 
Marsh  v.  Pier,  4  Rawle,  273,  288:  The 
"Judgment  of  a  proper  court,  being  a  sen- 
tence or  conclusion  of  law  upon  the  facts 
contained  within  the  record,  puts  an  end  to 
all  further  litigation  on  account  of  the  same 
matter,  and  becomes  the  law  of  the  case, 
which  cannot  be  changed  or  altered,  even  by 
the  consent  of  the  parties,  and  Is  not  only 
binding  upon  them,  but  upon  the  courts  and 
Juries  ever  afterwards,  as  long  as  It  shall 
remain  in  force  and  unreversed."  This  case 
has  since  been  cited  with  approval  In  Bren- 
ner V.  Moyer,  98  Pa.  St.  278,  and  elsewhere. 
In  Chouteau  t.  Gibson,  76  Mo.  38,  the  su- 
preme court  of  that  state,  ntter  referring  to 
the  fact  that  they  and  other  courts  of  last 


resort  have  reversed  their  own  nrilngs  vfan 
they  found  that  a  rule  laid  down  In  a  fonne: 
decision  was  so  unfounded  In  law,  or  v 
mischievous  tn  its  consequences,  that  tbtj 
felt  compelled  to  ov^mle  It,  proceed  to  saj 
"But  while  this  may  be,  and  Is  often,  done, 
the  right  of  a  party  to  reagitate  and  see 
again  nipon  the  same  cause  of  action 
Judged  In  a  case  subsequently  overruled  it 
another  case  between  other  parties,  or  tig 
same  parties  upon  another  canae  of  actkti 
la  concluded,  and  forever  gone."  It  follow- 
from  what  has  been  said  that  the  Jadgment 
In  the  first  scire  facias  was  a  b&r  to  plain- 
tiff's recovery  In  this  case,  and  Judgmai 
for  defendants  should  have  been  altered  a^ 
cordingly.  Judgment  reversed,  and  iodf- 
ment  is  now  entered,  non  obstante  veredicio 
In  favor  of  the  defendants  and  against  thf 
plaintiff,  on  the  reserved  question  8pedfle<] 
In  the  third  assignment  of  error. 


PHIIiADBIiPHIA  &  B.  B.  CO.  t.  BITEB 
FEONT  R.  00. 
(Supreme  Court  of  FemuylvaiUa.    Miy  20; 
1S95.) 

BaILBOADS  —  JOIHT  OWNBBSHIP— OOTUSliS5T- 
COKTRACTS— CONSTUUCTIO:!— SnOinC 

Pbkformahcb, 

1.  Upon  the  completion  of  a  coonectiii;  Uk. 
two  railroad  companies,  beio^  the  joint  owoefs  of 
the  line,  agreed,  through  their  general  maaae^  , 
to  rules  for  the  governmeot  of  the  road,  wLii-ti 
provided  that  a  joint  dispatcher  should  be  ap- 
pointed and  paid  by  the  two  companie*  jointly, 
aad  removed  at  the  instance  of  either;  thai  tbe 
maintenance  of  the  line  should  be  divided  betwe«i 
the  companies  so  that  each  should  have  diar?^ 
for  12  months  at  a  time,  specifying  the  comt4iiT 
first  to  take  charge;  that  the  cost  of  maintaiD- 
ing  the  line,  and  other  expenses,  except  the  pij 
of  the  dispatcher,  should  be  bonie  in  proponioc 
to  the  actual  tonnage  of  the  two  Interests;  ■O'i 
that  the  adjustment  of  the  tonnage  in  a  n)edfif'J 
manner  should  he  made  quarterly;  and,  Attex  fix- 
ing charges  for  tolls  and  motive  power,  provide<i 
that  all  questions  aa  to  the  management  of  tbe 
line  should  be  referred  to  the  genenU  mSDSirrn 
of  the  respective  Interests.  Bdd,  that  aodi  ivla 
constituted  a  contract  sabject  to  modifiMtioD 
on  the  concurrence  of  both  companies,  and  to  «*■ 
ther  company's  right  to  withdraw  npoo  i^rio; 
suitable  notice. 

2.  In  the  abaence  of  any  modification  or  3 
withdrawal,  it  was  proper  to  compel  a  compute, 
which  had  been  in  possession  of  the  road  tor  1^ 
months,  to  surrender  the  road  to  the  other  cos^ 
pnny  for  a  like  p^od. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Bill  by  the  Philadelphia  &  Reading  Ball- 
road  Company  against  the  River  Front  Bail- 
road  Company  for  spedflc  p^ormance  and 
an  injunction.  From  a  decree  for  plslp***^ 
respondent  appeals.  Affirmed. 

The  two  railroad  companies  In  suit  Jolntl; 
constructed  a  railroad  on  Delaware  areooe, 
in  Philadelphia,  and  entered  Into  the  tbUow- 
Ing  agreement  regarding  the  same: 

"Rules  for  the  Ooveniment  of  the  Railroad 
on  Delaware  Avenue,  Phllada.,  between  Cmn- 
berland  St  and  OaUowhlU  Street  Talda£ 
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effect  May  Ut,  1882.   Then  shall  be  appoint- 
ed a  J<^t  dliQMtclier,  wtaoae  sole  duty  ahaU 
be  the  traffic  management  of  the  line  between 
Cumberland  and  Callowhlll  streets,  on  Dela- 
ware aToitie.   The  malntaianee  <mC  the  Une 
shall  be  divided  between  the  two  intmata  In 
such  a  manner  that  the  englneer'a  department 
of  the  Beadlnff'a  Interest  shall  have  charge 
of  the  maintenance  of  the  line  for  twelve  (12) 
months  at  a  time,  and  that  of  Blver  Fnmt 
Railroad  for  Uke  petioda,  neither  Interest,  sl- 
cept  by  an  agreement,  to  retain  charge  for  a 
loncrer  continuous  period  than  one  year;  It 
being  nnderstood  that  the  first  year's  manage- 
ment, dating  from  Blay  1st,  18^  and  ter^ 
minatlng  April  30th,  1883,  shall  be  assumed 
by  the  Blver  Front  Ballroad  Company.  The 
intention  of  the  Joint  ownership  Is  that  the 
cost  of  maintaining  the  line,  and  all  other 
expenses,  except  the  pay  of  the  dtepatcher, 
shall  be  borne  In  proportion  to  the  actual  ton- 
nage represented  by  the  two  Interests;  but 
the  strict  oiforcement  of  the  actual  tonnage 
method  may,  by  mutual  consent,  be  suspend- 
ed, and  Instead  an  estimated  w^ght,  to  be 
agreed  upon,  may  be  applied  to  each  loaded 
car,  which,  until  the  remoTal  of  the  actual 
weight  method,  shall  become  the  basis  for  de- 
termining the  pn^wUmi  of  expenses  charge- 
able to  the  respectlTe  Interests;  or  In  lieu  of 
either  of  the  foregoing  methods,  having  in 
view  mwe  especially  the  avoidance  of  the 
expense  that  would  be  Incurred  in  keeping 
an  accurate  account  of  cars  moved,  and  so 
long  as  It  shall  be  mutually  satisfactory.  It 
Diay  be  proper  to  assume  that  there  bas  been 
an  equal  division  of  the  tonnage  between  the 
respective  Interests,  parties  to  this  agreement, 
and  the  expenses  may  be  so  adjusted;  sub- 
ject, bowever.  to  an  Immediate  restwaUon  of 
the  tonnage  basis  whenever  a  desire  that 
such  be  done  be  expressed  by  rither  Into'est 
The  adjustment  of  tbe  tonnage,  and  alt  other 
accounts  appertaining  to  the  opwation  and 
maintKiance  of  the  line,  shall  be  made  quar- 
terly through  such  officers  as  shall  be  desig- 
nated by  the  respective  Interests.   The  pay 
of  the  dlspatcho:  shall  be  fixed  by  the  Joint 
interests,  and  each  shall  bear  an  equal  share 
of  the  same,  each  Interest  paying  direct  to 
tbe  dispatcher  their  proportion  of  the  salary, 
the  purpose  of  this  method  b^ng  that  the  dis- 
patcher shall  keep  In  constant  mind,  that  as 
between  the  two  Interests  he  Is  a  Joint  repre- 
sentative of  a  Joint  ownership;  It  Is  also 
agreed  that  under  no  circumstances  will  it  be 
proper  for  either  interest  to  pay  to  the  dis- 
patcher more  than  one-half  of  the  i^reed  sal- 
ary, and  that  an  expression  of  dissatisfaction 
from  either  interest  stiall  be  conridered  a 
good  and  sufficient  reason  for  the  dispatcher's 
removal.   The  charge  for  tolls  and  motive 
power,  applying  from  May  1st,  1882,  which 
each  Interest  shall  make  and  collect  from 
con^gnees  or  shippers  upon  cars  delivered  or 
taken  from  private  sidings,  shall  be  one 
dollar  (¥1.00)  per  eigbt-wheeled  loaded  car, 
which  rate  shall  ooittlnne  In  fwce  until  chan- 


ged by  an  agrefflnent  between  Uie  pn^per  offi- 
c«s  of  the  respective  Interests.  All  aaes- 
tlons  as  to  the  management  of  the  Joint  Une 
that  may  arise  hereafter  shall  be  retired  to 
the  general  managers  of  the  Joint  interests, 
m  to  such  offlcws  as  they  may  ddegate  for 
that  purpose.  The  foregoing  has  been  ap- 
proved and  acc^ited  on  behalf  of  the  recov- 
ers <rf  the  philada.  ft  Reading  Ballroad  Com- 
pany by  J.  B.  Wootten.  General  Bianager. 
The  f cnregolng  has  been  aj^roved  and  scent- 
ed on  behalf  of  the  Blver  Front  Ballroad 
Company  by  O.  E.  HcGlellan." 

The  railroad  In  question  was  governed  by 
this  agreement  up  to  May  1,  1887,  when  it 
became  the  plalntUf's  right  to  take  charge. 
Being  then  In  the  hands  of  receivers,  bow- 
ever,  plaintiff  consented  that  the  road  be 
operated  by  defendant  for  the  ensuing  year. 
In  1889,  when  It  again  fell  to  plaintiff  to  run 
the  road,  defendant  refused  to  surrender  pos- 
session, claiming  that  tbe  agreement  was 
only  tentative,  and  that,  since  it  (defendant) 
contributed  80  per  cent,  of  the  running  ex- 
pensesof  tbe  road,  It  should  operate  the  same. 
It  also  contended  that  the  agreement  was 
not  Undlng,  since  it  was  never  approved  by 
the  board  of  directors  of  either  of  the  par- 
ties. Plalntiir  then  brought  this  bill  for  a 
specific  performance  of  the  agreement,  and 
for  an  Injunction  restraining  defendant  from 
Interfering  with  it  in  the  operation  of  the 
road. 

The  decree  of  the  lower  court,  and  defend- 
ant's assignments  of  error,  are  as  follows: 

Decree:  "And  now,  October  20,  1894,  this 
cause  coming  on  to  be  heard  upon  exceptions 
on  behalf  of  the  defendant  to  the  report  of 
the  master,  It  is  ordered,  adjudged,  and  de- 
creed: (1)  That  the  defendant  keep,  ob- 
serve, and  perform  all  the  terms,  covenants, 
and  conditions  of  the  agreement  of  May  1, 
1882,  and  especially  that  it  keep  and  observe 
the  covenant  of  said  agreement  authorizing 
tbe  plalntirr  In  each  alternate  y^r  to  take 
charge  of  the  maintenance  of  the  line  of  rail- 
road described  in  the  bill  in  equity  In  this 
BTiit.  (2)  That  the  year  commencing  May  1, 
1895,  Is  the  alternate  year  within  which,  ac- 
cording to  the  Bald  agreement,  the  plaintiff 
Is  entitled  to  take  charge  of  the  maintenance 
of  the  said  railroad.  (3)  That  a  perpetual 
injunction  be  granted,  enjoining  the  defend- 
ant, Its  officers,  agents,  and  servants,  from 
obstructing  or  Interfering  with  the  pialntifT, 
its  officers,  agents,  and  servants,  from  tak- 
ing charge  of  the  maintenance  of  the  said 
line  of  railroad  during  the  year  commencing 
May  1,  1805,  and  during  each  alternate  year 
thereafter,  as  provided  in  said  agreement 
(4)  That  the  costs  of  this  suit  be  paid  by  de- 
fendant." 

Assignments  of  error:  "(1)  The  court  be- 
low erred  in  dismissing  the  exceptions  of  re- 
spondent to  tbe  report  of  the  master,  which 
were:  The  master  erred  In  his  conclusion 
that  the  writing  of  May  1.  1882,  was  penaa- 
nent  in  character,  and  obligatory  ^ipon  and 
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enforceable  agalust  the  defendant,  for  the 
following  reasons,  Inter  alia:  First.  Because 
It  ia  not  pretended  to  bare  the  authorization 
of  the  board  of  directors  of  either  company. 
Second.  The  paper  Itself  was  experimental 
and  tentative  in  character,  and  entered  into 
by  operating  officers  for  their  couvenlence  in 
facilitating  operation;  and  It  was  consequent- 
Ij  temporary  in  character,  and  at  most  only 
binding  upon  such  officers  while  personally 
80  acting,  and  their  actiOD  was  unquestioned 
by  their  prlocipais.  Third.  In  May,  1S8T, 
Mr.  McLeod  having  succeeded  Mr.  Wootten 
as  <^)erating  officer  of  the  plaintiff,  and  Mr. 
Pugh  and  Mr.  Latta  having  succeeded  Mr. 
McClellan  as  operating  officers  of  the  de- 
fendant, the  defendant's  officers  desired  and 
Insisted  upon  a  new  arrangement,  which  ia- 
sistence  was  practically  acquiesced  in  by 
Mr.  McLeod  from  May,  1887,  to  May,  1889,— 
a  fact  of  itself  conclusive  against  the  al- 
leged permanent  character  of  said  writing. 
Fourth.  That  the  action  of  the  board  of  man- 
agers of  the  plalntlfT  company  taken  in  April, 
1880,  was  the  first  and  only  authoritative  ac- 
tion by  the  plaintiff  company,  which,  being 
made  two  years  after  practical  abandonment 
of  the  writing  referred  to,  and  not  being  as- 
sented to  by  the  boai'd  of  directors  of  the 
defendant  company,  was  Inoperative.  (2) 
The  court  below  erred  in  the  entry  of  the 
decree  of  October  20, 1891." 

David  W.  Sellera,  for  appellant.  Thomas 
Hart,  Jr.,  tor  i^qitelleek 

PER  CURIAM.  We  are  disposed  to  affirm 
this  decree  upon  the  record  as  It  is  now  pre- 
sented to  us.  In  doing  so  we  think  it  Just 
to  the  parties  that  we  state  our  view  of  the 
relations  they  occupy  to  each  other. 

1.  The  rules  adopted  by  the  Joint  action  of 
the  officers  of  these  companies  for  the  man- 
agement and  maintenance  of  ttiat  part  of 
the  River  Front  Railroad  that  is  the  subject 
of  this  contention,  amount  to  an  agreement 
or  contract  upon  the  subjects  to  wUch  they 
relate. 

2.  Bach  contract  is  not  irrevocable,  but  Is 
subject  to  suc-h  rao4llQcation  as  circumstan- 
ces may  require,  in  order  to  promote  the  pur- 
pose in  view  and  the  Interests  of  the  pai-tles. 

3.  Such  changes  cannot  be  made  arbitrarily 
at  the  will  of  either  party,  but  require  the 
concurrence  of  1)0  tb. 

4.  Either  party  may  give  suitable  notice  of 
Its  purpose  to  withdraw  from  the  arrange- 
ment at  and  after  a  day  named.  Thereafter, 
if  the  parties  cannot  readjust  their  relations 
to  each  other,  the  courts  must  make  such  ad 
Interim  orders  as  shall  protect  the  rights  of 
the  parties  and  secure  the  preservation  and 
operation  of  the  road. 

Finally,  in  disposing  of  such  a  question, 
the  relative  ownership,  tonnage,  and  other 
relevant  circumstances,  should  be  consid- 
ered. 

We  have  no  doubt  the  parties  will  be  able 
to  glT«  Intelligent  attention  to  all  such  con- 


siderations, and  arrange  for  the  future  witli- 
out  the  aid  of  the  courts.  The  decree  is  ai- 
flrmed,  subject  to  such  qnaltflcmtion  as  u 
its  conclualTenew  ob  OOm  o^nfam  Indtcatea 


HICKOK  V.  STILI*. 
(Soimme  Ooart  of  Pamsylvaiiift.    Hay  20; 

EXESCISB  OF  POWBR  TO  SBXJt. 

Under  a  power  to  adl  durins  the  life  of 
testator's  haaband,  and  h  peremptory  directiot]  n 
sell  immediately  after  bu  death,  the  execnnr 
cannot  grant  the  privilege  of  buying  at  any  lim 
within  8%  years. 

Appeal  from  court  of  common  pleas.  Plui- 
adelpbia  county. 

Case  stated  by  Geraldine  H.  Hictok 
against  Albanus  C.  StiU,  as  trustee  of  the 
estate  of  Sarah  K.  Still,  deceased.  From  t 
Judgment  for  defendant,  plain  tiff  anietU. 
Affirmed.  | 

George  Stuart   Pattemm,  for  appeilanL 
John  G.  Johnson,  for  appellee. 

FELL.  J.  Ttie  case  stated  Is  intended  to 
take  the  place  of  a  bill  in  equity  to  enforr^ 
the  specific  performance  by  the  defendant 
of  a  contract  for  the  sale  of  real  estate  made  | 
by  his  predecessor  in  the  trust.  Tbepri-  j 
mary  question  is  whether  the  agreement  en- 
tered into  by  Charles  atill,  as  executor,  wt> 
a  valid  exercise  of  the  power  of  sale  o>d- 
ferred  upon  him  by  the  will  of  Sarah  E. 
Still.  The  power  given  is  In  tbene  wonl»: 
"I  authorise  and  empower  my  executor,  tt 
any  time  during  the  lifetime  of  mj  bosband. 
with  his  assent,  and  I  direct  liim,  immediate- 
ly upon  the  decease  of  raj  said  ho^MiDd.  or 
so  soon  thereafter  as  may  be,  to  s^  xitt 
whole  or  any  part  of  my  real  estate,  for 
cash,  upon  credit,  or  ground  rent,"  etc.  oa 
October  20,  1890,  Charles  Still,  execntor. 
agreed  with  the  plaiuUfT,  in  writing,  as  fol- 
lows: "*  •  •  That  if  Geraldine  H-Uit-kok 
desire  to  become  a  purchaser  of  that  pW« 
of  ground  or  land,  with  house  and  appur- 
tenances thM^n,  *  *  *  of  which  she  is 
now  lessee  and  occupier,  at  any  time  dur- 
ing her  leasing  of  the  prop^ty,  she  may  6o 
so  for  tlie  sum  of  nine  (0)  thousand  dollars, 
to  be  paid  as  follows,"  etc.  The  ptaintiff  «ns 
then  in  possession  under  a  lease  from  ite 
executor  which  did  not  end  until  May  1. 
1894.  Charles  StiU  died  Februai7  13.  ml 
and  leiters  of  administration  de  bonis  dob 
cum  testamento  annexo  were  granted  to  Al- 
banus C.  Still,  the  defendant  In  the  case 
stated,  and  the  appellee.  On  December  3. 
1893,  the  plaintiff  notified  the  defendast  of 
her  IntentliKi  to  purchase  under  the  tgm- 
ment. 

The  power  conferred  is  an  authority  toicU 
during  the  life  of  the  husband,  and  a  peremp- 
tory direction  to  sell  immediately  after  bi> 
death.  Aa  the  hustiaml  of  the  testatrix  was 
the  executor,  and  during  his  Ufe  the  sob 
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poaseBMv  of  the  power,  he  might  have  made 
n  sole  deeeriiog  the  time  of  settlemait  This, 
bowevH-,  he  did  act  do.  He  did  not  sell  the 
Ijroperty,  bat  entered  taito  an  aKreemont 
-with  the  plaintiff  which  saT«  her  the  pnv- 
ilegc  of  buying  at  any  time  within  3^  years. 
Tiy  this  agreement  she  was  entirely  free; 
scho  was  not  bound  to  jmrchase.  But  he— 
nud,  In  the  event  of  his  death,  hla  successor 
lu  tlie  trust— was  bound  to  sell  to  no  one 
else  during  the  period  fixed.  The  rice  of 
tUe  agreement  is  tliis:  that  it  bound  the  ■trust 
estate,  no  matt^  what  the  detriment  to  It 
might  be,  without  giving  It  any  correspond- 
ing advantage.  This  was  not  a  use  of  the 
power,  but  a  surrender  of  It  for  the  time. 
It  suspended  the  ezerdse  of  tibe  discretion 
which  had  been  given  the  ^ecntor,  and  de- 
feated the  direction  in  the  wW  for  an  im- 
mediate sale  upon  his  death.  A  trustee  can- 
not be  permitted  to  dcfirlve  himself  of  a 
IK»wer  conferred  for  the  benefit  of  the  trust, 
or  so  to  f  ettw  its  ezerdse  by  himself  or  Ids 
successor  as  to  d^eat  the  purpose  of  the 
trust.  We  do  not  find  that  Hie  question  In- 
volved lias  been  decided  ta  our  cases,  but  it 
lias  beoi  eonsidared  In  two  Snglish  cases 
<ClBy  V.  Bufford,  S  De  Oex  &  S.  768,  and 
I\avIgatlon  Oo.  v.  Sutberbeny,  16  Ch.  Dlv. 
236),  which,  while  dllferlng  somewhat  In 
their  Itacta  from  the  one  vnder  GonsMsiatiou, 
are  decided  iqion  prlnc^les  which  axe  fully 
applicable  to  it  AUhoitgh  they  are  against 
hia  contentloi:^  our  notice  has  been  directed 
to  these  casss  tbe  learaed  counad  for  the 
appellant  wit^  the  hlgjily-eOBBMSkdable  pur- 
pose of  aiding  the  eoort  in  the  examination 
of  a  question  which  Is  almost  barren  of 
anthority.  We  are  of  opinion  ttiat  tbe  oon- 
traet  made  with  tbe  plalntlir  by  Charles 
Still  was  not  a  valid  exerdse  of  tbe  power 
of  sale  conf«Ted  upon  blm  by  the  will  of 
Sarah  K.  StlU,  and  the  Judgment  of  ttie  court 
of  common  pleas  la  afllrmed,  at  the  cost  of 
the  appellant 


■WTCKOPF  et  al.  V.  PBRRBB.    (No.  179.) 
(Supreme  Court  of  PemuylvaBia.    May  20, 
18&5.) 

HoDiriOATio!*  or  Cortbact— Evidsnob— Cox- 

ROBORITIVB  ClBCUmTAKCKS. 

PlaiatiflB  ADtborised  defendant,  "upon  con- 
ditions •  •  •  expressed  herein  only,  to  insert 
our  advertisement  as  per  copy  to  be  fumislied  by 
118,"  in  certain  cars.  To  establish  a  breach  of 
the  contract,  in  that  defendant  refused  to  insert 
■.drertisements  ot  others  in  plaintiffs'  spaces,  a 
witness  for  itointiffs  testifiea  that  the  oontract 
was  made  with  a  parol  stipnlatlon  that  defendant 
would  allow  a  sabatatntion  ot  advertisements  of 
others,  which  stipulation  defendant  denied.  Hrld, 
that  the  fact  that,  vcader  a  aimilar  contract  made 
between  the  iwrticw  in  the  year  previous,  defend- 
ant permitted  plaintiffs  to  substitute  advertise- 
ments, as  a  favor,  did  not  justify  the  stibmisaion 
to  *-jie  Jury  of  the  quettlm  of  the  modification  of 
tht'  wntteo  contract 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 


Assumpsit  by  Wy«lEoflF,  SeamBBS  ft  Bene- 
dict against  Samnel  P.  Ferree,  tradl^  as  tbe 
Street-Railway  Advertising  Oompany,  for 
breach  of  contract.  From  a  Judgment  for 
plalntitia,  defendant  appeals.  Beversed. 

The  following,  among  others,  are  defend- 
ant's assignments  of  error:  "<1)  Hie  court 
erred  in  refusing  to  afflrm  the  appellant's 
first  point  whltdi  iras  as  follows:  'Fii-st 
That  tile  contiacta  sued  on  are  In  writing, 
and  their  conBtmctlon  ta  for  tbe  court'  (2) 
The  court  erred  in  refostog  to  afflnn  the  ap- 
peUant's  ttUrd  point  which  was  as  follows: 
Third.  Tben  Is  no  snfldoit  evidence  in  the 
cause  from  wbleh  the  jury  can  find  that 
Wyckolt,  Seamans  &  BenedSct  had  the  right 
under  tbe  contract  In  suit  to  substitute  tbe 
advertlaemMits  of  otliar  parties  for  their 
own  advertisements,  and  require  Mr.  Ferree 
to  accept  them  in  Ueu  of  their  own.'  (3) 
The  court  erred  In  refoEdng  to  afilrm  tbe  a^ 
peUant's  fourth  point  which  was  as  IMlows: 
'Fourttu  It  requires  two  witnesses,  or  one 
witness  and  corroborating  circumstances,  to 
vai7  or  alter  the  terms  of  a  written  contract 
and  there  Is  bo  such  evidence  in  this  case 
establlBhing  the  right  of  Wyekoff,  Seamans 
&  Benedict  to  alter  the  terms  of  the  con- 
tracts sued  on,  so  as  to  authorise  thent  to 
substttote  the  advertisements  of  ofiher  par- 
ties for  their  own  adveitiaeinents,  and  re- 
quire Mr.  Ftfree  to  Inaeot  them  la  Ilea  there- 
of.' (4)  The  court  erred  in  rising  to  af- 
firm tbe  appellant's  fifth  point,  which  was 
as  follows:  'Fifth.  The  fact  that  Mr.  Ferree 
consented,  under  the  cootract  betweeai  the 
parties  In  force  In  the  summer  of  1892,  to 
substitute  the  adv«tisementB  of  other  par- 
ties for  ttie  advertisements  of  Wyekoff,  Sea- 
nuuis  ft  Beaedlct  Is  not  such  coirobcHating 
circumstance  which  can  be  considered  by 
the  Jury  In  connecttan  with  the  evidence  of 
Ur.  Soby,  so  as  to  authorize  the  altering  w 
varring  of  the  contract  sued  on.'  (6)  The 
court  erred  In  Instructing  tlie  Jury  as  fol- 
tows:  'They  both  agree  that  they  came  to- 
gether  and  modified,  and  the  question  la, 
what  was  the  modification  I  Now,  Mr.  Soby 
contends  that  they  agreed  to  let  him  pat  in 
such  adTertlsements  as  be  pleased,  without 
saying  one  word  about  the  price;  that  he 
considered  he  had  a  right  from  the  conver- 
sation with  them,  to  put  in  an  advertisement 
at  any  price  he  chose.  Mr.  Ferrea,  with 
whom  the  agreement  was  made  in  1^2,  says 
it  was  distinctly  and  positively  understood 
that  they  were  not  to  nnderiet  for  less  than 
seventy-fire  cents  tor  the  short  term.  Now, 
there  Is  tbe  oootradlctlon  between  tlie  par- 
ties. What  was  it?  Whieh  was  tbe  agree- 
mentr  " 

Bl  Hampton  Todd,  for  appellant  Thomas 

Barle  White,  fOr  appellees. 

FULL,  3.  The  defendant  was  engaged  In 
the  bigness  of  street-railway  advertising, 
and  In  ISBS  entered  into  a  wrltt«k  agreement 
^Itb  the  plaintiCCs  to  ^ace  their  advertising 

Digitized  by  Google 


1102 


ATLANTIC  REPORTER,  Vol.  31. 


cards  Id  a  number  of  street  cars.  During 
tbe  running  of  the  contract,  tbe  plaintiffs 
desired  to  withdraw  their  cards,  and  snbetl- 
tute  In  place  thereof  the  cards  of  other  par- 
ties, to  whom  they  had  sublet  tbe  spaces 
for  the  summer  mouths.  Upon  the  refusal 
of  permission  to  do  this,  the  plaintiffs  gave 
notice  that  they  would  no  longer  be  bound 
by  tbe  contract,  and  brought  this  action  to 
recover  damages  for  the  alleged  breach. 
Under  a  similar  contract  a  substitution  bad 
been  permitted  in  1882.  It  was  claimed  by 
the  plaintiffs  that  tbe  agreement  of  1898  was 
made  on  the  faith  of  a  parol  stlpulatloii  that 
a  substitution  of  the  adTertlaements  of 
others  would  be  allowed.  This  was  testified 
to  by  one  witness  called  by  the  plaintiff, 
and  distinctly  denied  by  the  defendant,  and 
tbe  issue  of  fact  raised  was  submitted  to 
tbe  Jury.  Whether  It  should  hare  been  sub- 
mitted under  the  testimony  produced  is  the 
only  question  now  to  be  considered. 

The  agreement  reads:  "You  are  hereby 
authorized  (upon  conditions  expressed  or  re- 
ferred to  her^n  only)  to  fnsot  our  adrerttoe- 
ment,  as  per  qopy  to  be  fumlsbed  by  us,  In 
one  hundred  and  twenty-fonr  cars,  as  per 
other  side  of  this  contract,  to  occupy  a  space 
of  elerm  by  forty-two,"  etc.  This  order  was 
prepared  by  the  plaintiffs*  agent,  sent  by 
mail  to  the  defendant,  and  accepted  by  him 
without  change.  The  authority  given  by  the 
plaintiffs  was  to  insert  their  advertis^nent, 
and  this  is  what  the  defendant  agreed  to 
do.  There  was  no  hiring  of  space  to  be  used 
as  the  plaintiffs  might  elect,  but  a  stipula- 
tion that  their  advtftlsement,  of  a  fixed 
size,  should  be  placed  In  cars  for  a  fixed 
time.  The  agreement  gave  no  right  to  sub- 
let tbe  space  or  substitute  the  cards  of  oth^ 
persons.  The  right  claimed  was  based  upon 
the  modification  of  the  agreement  of  the 
previous  year.  The  change  then  permitted 
was  requested  by  letter.  It  was  not  claimed 
as  a  right  under  the  agreement,  but  asked  as 
a  favor  to  enable  the  plaintiffs  to  reduce 
their  expenses  during  a  period  when  it  was 
not  advantageous  for  them  to  advatlse.  A 
compliance  with  a  request  In  1892  was  made 
evidence  upon  which  to  base  a  right  in  1893. 
There  bad  been  no  omission  through  fraud, 
accident,  or  mistake;  there  was  no  am- 
bignlty  In  the  language  of  the  contract; 
there  had  been  established  no  business  usage 
which  threw  light  upon  tbe  intention  of  the 
parties;  and  there  was  nothing  to  explain. 
Tbe  alleged  parol  agreement  was  at  vari- 
ance with  tbe  written  contract.  It  was  sup- 
ported by  the  testimony  of  one  witness  only, 
and  denied  by  that  of  another.  The  previ- 
ous modification,  claimed  as  a  corroborating 
fact,  was  based  upon  a  request  which  nega- 
tived any  claim  of  right,  and  Its  weight 
would  seem  to  be  with  the  defendant.  We 
are  of  opinion  that  this  evidence  was  not 
sofflcient  to  sustain  a  finding  by  the  Jury 
which  changed  or  modified  the  written  agree- 
mmt  between  tiie  parties,  and  binding  In- 


structions should  have  been  glTm  as  re- 
quested In  tbe  defendant's  third,  fourth,  anl 
fifth  points.  Tbe  first,  second,  third,  aad 
fourth  assignments  of  oror  are  ■ostalnri, 
and  tbe  Judgment  Is  raroMd. 


FBBREB  V.  WTGKOFF  «t  sL 
(Supreme  Court  of  Penniylvaaia.    May  20i 
1895.) 

Appeal  from  court  of  common  pleas,  FbStdt!- 
pbla  comity. 

Assompstt  by  Ssmsel  P.  Ferree,  trains  u 
the  Street-Rsllway  Advertising:  Company.  ajnuLo 
Wyckoff,  Seamana  &  Benedict,  for  raeaeh  rf 
coQtract.  From  a  jadgment  f6r  defoidaDL*. 
plaintiff  appeals.  Revised. 

M.  Hampton  Todd,  for  appdknL  Thomu 
Earle  White,  for  appellees. 

FELL,  J.  Ttiii  actioa  was  to  recorer  in 
atuoant  claimed  for  advertising  under  the  nme 
coatract  which  wan  the  basis  of  the  snit  iu 
Wyckoff  V.  Ferree  (No.  179  of  July  term.  lH!Hi, 
31  Atl.  1101,  in  whidi  the  opinion  of  the  conn 
tiaa  been  fileo.  Tbe  cases  were  tried  together  ia 
the  common  yieas,  and  argued  together  in  ttis 
court  For  tbe  reascns  stated  In  the  opiniic 
filed,  the  judgment  ia  this  case  i>  ferersed,  with 
a  venire  ladas  do  novo. 


BASKBB  V.  FAXROHIU>  et  aL 
(Bupmae  Court  of  Pennsylvania.    Hay  30, 

1886.) 

Statshbitt  or  Claim— Arpinivrr  or  Damu— 
SoFrioiisoT — NaeATivB  PasaMAsr. 
Where  a  statement  of  claim  alleged  "fitit 
plaintiff,  on  October  31,  1891,  sold  and  deUrerfd 
to  defendants  certain  merchandise  as  follovs.  ftn<l 
the  following  ia  a  cnpy  of  the  book  entry  thcrenf: 
'Oct  31st,  1^1.  ^»)S  lbs.  onions,  @  SOc.,  $189 - 
65.'  "—an  affidavit  of  defense  whidi  averred  duii 
"plaintiff  did  not  sell  and  deliw  to  defendants, 
or  eithw  of  them,  or  to  the  firm  wliicfa  tiiey  com- 
posed, the  menstandise  mentioned,  on  tiie  da? 
named,  and  that  neither  defendants  nor  the  firm 
received  the  merchandise  or  any  portioD  of  it. 
at  any  price,  on  the  said  date  or  at  any  talm- 
Quent  time,"  waa  sufficient 

Ai^>eal  from  court  of  cmnmon  pleas,  Bnd- 
ford  county. 

Assumpsit  by  Oeorge  S.  Barker  against  A 
0.  Fairctilld  and  others,  late  copartnerK, 
trading  as  Fairchlld,  Grace  &  Co.  From  a 
judgment  for  plalntlfl^  d^ndanta  appeal 
Reversed. 

Rodney  A.  Mercur  and  Ulysses  Mercur,  for 
aiq^ants.  S.  W.  &  Wm.  Uttle,  for  app^ 
lea 

FELL,  J.  It  is  alleged  In  tbe  statemrat  of 
claim  filed  that  **the  plaintiff,  on  the  3lst  ct 
October,  1891,  sold  and  delivered  to  said  de- 
fendants certain  goods  and  merchandise  u 
follows,  and  the  following  Is  a  cc^y  of  the 
book  entry  thereof:  'Oct  31st,  1891.  23.i««* 
lbs.  onions,  @  80c.,  $189.65.* "  The  affldarit 
and  supplemental  affidavit  of  defense  con 
tain  averments  tiiat  the  plaintiff  did  not  Sf  .1 
and  deliver  to  the  defendants,  or  ettha  oi 
them,  OT  to  the  firm  of  Fairchlld.  Graca  a 
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Co.,  tbe  merchandise  mentloDed  od  the  day 
named,  and  that  neither  the  defendants  nor 
the  firm  received  the  said  merchandise  or 
any  portion  of  it,  at  any  price,  on  the  said 
date  or  at  any  subsequent  time.  The  cau- 
tion with  which  both  parties  to  the  action 
have  avoided  entering  Into  the  details  of  the 
transaction  suggests  that  on  each  side  some- 
thing material  has  been  kept  in  the  back- 
j^round,  and  makes  applicable  the  remark  ot 
Mitchell,  J.,  in  the  opinion  in  Fritz  v.  Hath- 
away, 133  Pa.  St  280,  19  Atl.  1011:  "It  Is 
not  always  possible  to  determine  whether  an 
affidavit  of  defense  Is  skillfully  drawn  to 
suggest  a  defense  without  really  swearing 
to  It,  or,  on  the  other  hand,  whether  the 
statement  Is  with  equal  skill  so  worded  as 
to  avoid  a  defense."  Tbe  copy  of  the  book 
adds  nothing  to  the  statement,  as  it  does 
not  show  a  charge  against  any  one,  and  the 
plalntlCTs  case  rests  upon  the  allegation  of 
a  sale  and  delivery  of  merchandise  on  a  da; 
fixed.  These  averments  are  squarely  met  by 
tbe  affidavit,  and  the  only  suggestion  of  eva- 
Hion  arises  from  the  fact  that  the  denial  la 
so  exact  and  literal.  An  affidavit  of  defense  Is 
Hufflcient  which  denies  the  grounds  of  liabil- 
ity averred  In  the  statement,  and  those  which 


arise  by  Implication  from  the  averments 
made.  While  the  construction  of  an  affida- 
vit should  be  in  favor  of  the  plalutiff,  ano 
against  the  party  making  it,  a  defendant  is 
under  no  duty  to  deny  a  liability  not  fairly 
arising  from  tbe  statement  The  defend- 
ants deny  a  sale  and  delivery  of  tbe  goods 
on  tbe  day  fixed  for  both  in  the  statement, 
and  their  delivery  at  any  subsequrat  date. 
They  were  not  bound  to  make  further  de- 
nial. If  the  sale  was  on  some  other  date, 
the  defendants  were  not  liable  under  the 
statement  filed.  At  a  trial  no  recovery  could 
be  bad  against  them  without  an  amendment 
and  to  permit  one  here  with  the  record  in  Its 
present  state  would  subject  them  to  tbe  peril 
of  another  action  for  tbe  price  of  the  same 
goods.  There  may  be  a  fair  presumption 
that,  In  the  course  of  business,  the  delivery 
was  on  a  date  following  the  sale;  but  this 
is  expressly  denied,  and  there  is  no  presump- 
tion that  the  delivery  was  before  the  sale. 
The  affidavit  of  defense,  while  not  full,  Is 
quite  as  full  as  the  statement  of  claim,  and 
squarely  meets  all  its  allegations  and  all  in- 
ferences fairly  to  be  drawn  from  It  which 
Impose  liability.  Tbe  judgment  is  reversed, 
with  a  procedendob 
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Abatement. 

Of  nniaance,  Me  ''NnlBanee." 
Plea  in,  see  "Pleading." 

ABATEITEXT  AND  REVIVAL. 

A  bin  for  partition  praying  for  division  of  the 
proCL-eds  in  cue  of  saie,  but  not  for  the  deter- 
niLiiation  of  the  rights  of  one  C,  interested  there- 
in, is  not  a  bar  to  a  hill  b?  C.  to  determine  auch 
rights.— Dodge  v.  Hogan  {R.  1.)  105S). 

A  fmrnlshment  proceH  abates  on  the  death  of 
the  debtor,  aftar  procea*  haa  been  aerred  on  the 
garnishee.  —  Rernolds  T.  Howell  (Dd.  Err.  ft 

App.)  876. 

Aoddaxit. 

See  "MegUgenee.** 

At  cTOBtdiig,  aee  "Bidlroad  Companies.** 

AOOOBD  AND  SATISFAOTION. 

See,  alao,  "PaTmenL** 

An  agieeneot  with  tlie  maker*!  widow  that 
<»rtain  soma  paid  by  the  maker  and  hy  the  wid- 
ow after  his  death  afaould  be  In  full  apttlemrnt 
<-onf.titutefl  a  ralld  wtisfactlon.— Beck  t.  SnTder 
(Pa.)  665. 

Aocotmtlzis. 

BPtween  partners,  see  "Partnerahlp." 

Br  ezecntora  and  adtainistratora,  aee  "Bxecn- 

tora  and  Administrators.** 
In  equity,  aee  "Eqalt?." 


ACKNOWZiEIKnCBNT. 

To  toll  atatnte  of  ilmftationa.  see  "Limitation  <a 
ActioiiB." 

A  grantor  of  a  deed  dgned  and  dellTered  may 
be  compelled  by  arrest  to  acknowledge  it— Sul- 
livao  r.  Chambers  (R.  I.)  167. 

Right  of  notary  public  to  correct  his  certificate 
of  acknowledgment.- Hanson  t.  Cochran  (DeL 
Super.)  fiSa 

AOXEcnr. 

See,  also.  "Abatement  and  ReriTol":  "imita- 
tion of  Actions";  "Partiea";  "Pleading"; 
•  I'racUce  In  CItU  Cases." 

By  and  against  administrate,  see  "Executors 
and  Administrators." 

On  judgment,  "Jadgment.'* 

On  note,  see  "Negotiable  Instruments,'* 

On  policy,  see  "Insurance." 

Particular  actions,  see  "Action  on  tht  Cam**; 
"Assumpait";  "Credltora'  Bin**;  "IMvorce"; 
"Ejectment";  "Injunction":  "Malicious  Hros- 
ecutinn";  "Mandamus";  "Partition":  "Qiiiet- 
iu?  Title— Removal  of  Cloud":  "Qno  War- 
mnto":  "R«pleTin";  "^edflc  Performance"; 
"Treq;iaas." 

The  mere  fact  that  plaintlfTs  stntement  re- 
•cites  a  contract  does  not  render  the  action  one 
of  contract.— Dnngan  t.  Read  (Pa.)  639. 

Question  whether  die  statement  by  plaintiff 
stTc-rring  a  tiespasa  by  defendant  was  in  con- 


tract, owing  to  a  recital  of  the  contract  where- 
by defendant  became  potsesaed  of  die  pvepi^y 
which  was  injnnd.— Dungan  t.  Read  (ra.)  089. 

AOnON  ON  THE  OASB. 

An  action  on  the  case  bdd  proper  against  one 
who  entered  plaintiff's  property  with  his  eon- 
sent,  but  wrongfully  removed  and  destroyed  the 
furnace  therein.— Vogel  T.  McAulifle  (R.  I.)  1. 


Aots. 


See  "Statntea.'* 


ADJOINING  IiANBOWNHRS. 

See,  also,  "Boundaries";  "Party  Walla.** 

Where  a  landowner  in  omatructiog  a  wall, 
projects  tt,  for  an  inch  under  ground,  onto  an 
adjoining  lot,  he  may  be  compelled  to  remoTe 
It.— PUe  T.  Pedrick  (Pa.)  047. 

AdmiiiiBtratioii. 

See  "Executors  and  Administrators.'* 

Aa  evidence,  see  "Evidence." 

Advauoemient. 
Se«  "Descent  and  Distrttration.'* 

ABVBBSH  FOSSBSSION. 

Presumption  of  grant  of  land  leased  for  rail- 
road purposes  ttom  possession  thereof  for  21 
years  by  the  railroad  company  and  Its  assigns, 
who  used  It  for  pniposea  not  contemplated  in  the 
lease.— Kngel  v.  Painter  (Pa.)  838. 

AdmisaibiUty  of  certain  evidence  as  to  deeds 
made  to  defendant  while  in  posaeaalon  in  com- 
mon with  her  mother,  under  whom  tb»  claimed, 
aa  bearing  on  the  exclosiveueaa  of  the  mother's 
possession. — Collins  v.  Lynch  (Pa.)  921. 

Admissibility  of  parol  evidence,  on  issue  as  to 
adverse  possesxlon  of  a  spring,  to  show  that  de- 
f(-ndanf  s  grantors  informed  him  that  their  use 
of  the  spring  was  merely  under  &  license.— 

Coffrin  V.  Cole  (Vt.)  313. 

Propriety  of  certain  charges  In  an  action  of 
ejectment  where  defendant  claimed  by  adverse 
possession  on  the  part  of  decedent,  under  whom 
shft  claimed.— OoUlas  v.  Lynch  (Pa.)  92L 

APFEDAVTE. 

For  attachment,  see  "Attachment." 

Of  defense,  see  "Pleading." 

The  jurat  to  an  affidavit  need  not  be  at  the 
foot  thereof.-^Hanson  T.  Cochran  (OeL  Super.) 

sso* 
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Agency. 
*Prin<^pal  and  Agent" 
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Alcoholic  Idqaora. 

8m  "iDtozicating  Uqnors." 


See  "DiToretu** 


Alimony. 


AMHRATTOy  OF  ZNBTBtT- 
MENT8. 

Where  an  official  afflze*  a,  leal  to  bk  rigu- 

tnrc  after  tfae  bond  Imd  been  liimed  by  his  inie- 
tie«  they  are  released.— State  v.  Smith  (Del.  Err. 
ft  App.)  616. 

Amendment. 

Of  pleading,  see  "Pleadloff.** 

AimCAUS. 

^pmenta  by  carrier,  see  "Carriers.** 

Where  defaidanf  s  cattle  break  throngh  plain- 
tiff's fence,  lie  can  recorer  for  entries  made  by 
them  nntll  he  has  bad  a  reasonable  time  to  re- 
pair the  break.— Watkins  v.  Hist  (Vt.)  413. 

Queation  as  to  the  application  of  Laws  1873, 
c.  452,  and  Laws  1875,  c.  65.  in  re»trd  to  im- 

giundmg  live  stock  runaing  on  a  nighway. — 
pmance  t.  Truax  (Del.  Brr.  &  App.)  589. 

One  who  harbors  a  dog  in  the  habit  of  attack- 
ing pasBing  teams  is  llaole  tor  injuries  caused 
by  tne  dog's  attack,  though  plaintiff  knew  of 
the  dog's  habit,  and  was  not  cautious  in  driv- 
ing by  defendant's  hoose.— Jones  w.  dLvej  (Del. 
Snper.)  876. 

APPKAIi. 

See,  also,  "Certiorari";  "Error,  Writ  of";  ♦'Ex- 
ceptions, BUI  of;  "New  Trial." 
Costs  on  appeal,  see  "Costs." 
In  criminal  cases,  see  "Criminal  Law." 

I'roceedings  to  reriew  the  action  of  an  officer 
of  registration,  under  Act  ISOO,  c.  573,  S  21, 
must  show  on  their  face  that  everything  was 
done  required  by  law  as  tfae  l»siB  of  the  court's 
authority.— Cox  v.  Bryan  (Md.)  852. 

An  appeal  does  not  lie  on  the  ground  that  evi- 
dence does  not  support  the  facts  found,  but  sup- 
ports a  different  state  of  facts,  which  the  court 
fonnd  were  not  provra.  —  Gnrtls  v.  Bradley 
(Conn.)  681. 

Under  the  practice  act.  the  circuit  court  must 
settle  all  disputed  facts  before  it  can  certify  a 
case  as  one  of  donbt  and  difficulty  to  the  so- 
nreme  court.— Deatefano  T.  Calaudriello  (N.  3. 
Snp.)  SSS. 

Appealable  judgments  and  orders. 

The  appointment  of  an  administrator  de  bonis 
non  may  be  reviewed  on  appeal.  —  Bmsley  t. 
Yonog  at.  I.)  602. 

No  appeal  lies  from  a  judgment  by  a  Jvatice 
on  confession  of  defendanC— Gnm  T.  Adams 
(Del.  Super.)  895. 

No  appeal  lies  from  an  order  opening  confirm- 
ation of  an  executor's  account.— In  re  Long's 
Estate  (Pa.)  1093;  Appeal  of  Bamer,  Id. 

Requisltw. 

A  ruling  cannot  be  considered,  where  no  ex- 
ception was  taken.— Mizel  v.  BeU  (Pa.)  1(X>7. 

Exertions  need  not  set  ont  all  the  grpands 
on  which  they  are  based.— Scanlon  v.  Walshe 
(Md.)  498. 

Where,  uuder  Act  June  13,  1836,  the  decree 
approved  the  report  of  viewers  that  a  bridge 
was  necessary  and  too  expensive  for  a  township, 
and  referred  the  matter  to  the  coun^  commis- 


uouers,  an  appeal  from  th?  decree  was  nrema- 
tiire  before  the  commissioaers  had  acted  is  the 
matter.  —  In  re  Yon^iogbeny  River  ConiL7 
Bridge  (Fa.)  1006;  Aweal  of  Yon^iii^iir 
Bridge  Co.,  Id. 

Assignmanta  of  error. 

An  assignment  of  error  in  general  terms  vil 
not  be  considered.— CarroU  t.  Wearer  (C«i3.i 
488. 

Record. 

A  copy  of  the  judgment  most  be  retsrcA^ 
wtth  the  writ  of  oror.— Menhoo  t.  Oaitiee  iN 

J.  Sup.)  602. 

Where  the  statement  of  evidence  has  t^-: 
been  presented  to  or  allowed  by  the  trial  ior 
tice,  it  forms  no  part  of  the  record  on  appeal  - 
DenisoQ  v.  Foster  (R.  I.)  884. 

An  ap^>eal  will  not  be  dismissed  for  faOnrp  * 
file  the  transcript  in  time,  whca  this  wst^  J> 
to  the  negligence  of  the  clerk  of  the  court— Hoi: 
V.  Tennallytown  &  R.  By.  Go.  (Md.)  809. 

The  court,  by  agreement  of  connsel,  canii"' 
allow  a  petition  for  appeal  to  be  filed  nose  i>r- 
tunc  after  the  time  for  filing  allowed  byjiat 
ute  has  expired.— Cox  v.  Bryan  (Md.)  44i. 

Appeals  ftom  Inflerior  ooarts. 

The  failure  of  plaintiff  to  file  an  appeal 
a  justice  in  the  county  court  in  due  tim<- 
waived  by  an  entry  by  defendant  of  a  geoc-n.: 
appearance  without  objection.— Madk  v. 
(Vt)  888. 

On  appeal  from  a  justice  in  an  action  ftf  tiv« 
pass,  tfae  cause  may  be  continued  In  the  form  ••: 
trespass  or  case,  under  Rev.  Code,  p.  648,  f  1' 
— Conner  v.  Reardon  (Del.  Super.)  878. 

A  declaration  in  an  action  in  the  proUi' 
court  may  be  amended,  on  appeal  to  tiie  coci  ':- 
court.— Leonard's  Adm'r  t.  Iieonard's  K^'r  iTt 

783. 

On  appeal  from  a  justice  of  tfae  peace,  s 
poration,  under  Act  March  15,  1847.  must  cir- 
baii  absolate  for  the  payment  of  the  debt,  intrr 
est,  and  costs.— Young  v.  Gdvin  (Pa.)  1094. 

Under  Act  March  24, 1882,  on  appeal  from  d- 
district  court  the  court  of  common  pleas  i$bo-il 
try  the  case  de  novo  rither  with  or  withor 
jury.— Yalentlao  T.  Bird  (N.  J.  Svp.)  606L 

Beview. 

In  an  action  by  the  trustee  of  an  instdm' 
for  a  debt  dne  the  latter,  error  in  overrulL-: 
the  instdvent's  demurrer  to  defendant's  anrr-' 
cannot  avail  the  trust ee  on  an  appeal  by  th-. 
alone.— Carroll  v.  Weaver  (Conn.)  488. 

On  appeal  under  Acts  1883,  p.  318,  I  6.  ^ 
claimed  in  the  conclusions  of  fact  can  be  roo-*'. 
ered  only  with  reference  to  claimed  error?  : 
law  assigned  upon  the  record,  for  the  sole  i*- 
pose  of  completing  the  fecord.— Garroi:  ^ 
Weaver  (Conn.)  488. 

When  the  relation  of  the  doimed  error  in  'h- 
conclusion  of  facts  to  the  error  of  law  as.'^ii-'Ti 
in  the  record  is  ubscure,  tlie  finding  will  n^'T  - 
corrected.— Carroll  v.  Weaver  (C«nn.>  -iSS. 

Error  claimed  in  the  findings  of  fact  at 
eonwdered  by  the  supreme  court  of  error* 
in  connection  with  claimed  errors  of  law  a^v^ 
upon  the  record. — Sargent  &  Co.  v.  New  lin^ 
Steamboat  Co.  (Conn.)  M3. 

Where  judgment  is  taken  ag^nst  a  itUv.-. 
ant  for  want  of  an  affidavit  of  defense,  be  '■^ 
not  question  the  jurisdiction  of  the  court  o-r.' 
receivers  appointed  by  the  federal  courts,  a: 
made  garnishees. — Conshobocken  Tnbe  Co.  * 
Iron  Car  Equipment  Co.  (Pa.)  934. 

A  refusal  to  grant  a  new  trial  will  not  >  ^ 
viewed.— Mixd  v.  Bets  (Pa.)  1007. 

Where  tfae  court  corrected  an  erroneous  ftitt- 
ment  of  fact  in  the  charge  before  the  J017  ^ 
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dred,  tiie  error  wu  hmrmleM.— Sommer  t.  El- 
more (Pa.)  884. 

Improper  evidence  admitted  om  exceptions 
)■  not  cared  by  a  charge  to  dlBregard  it— Nor- 
ton's Adm'r  T.TerUna  <Vt.)  148. 

 Weight  and  suffioienoy  of  evidence. 

A  finding  of  mental  Incapadty  will  not  be 
disturbed,  where  there  was  evidence  to  iopport 
it— Kedward  v.  Campbell  (Pa.)  114. 

A  findiniE  of  fact  that  depositions,  objected 
to  as  being  copies,  are  the  originala,  will  not 
be  disturbed  on  appeal.— Tmrnball  t.  Hewitt 
(Conn.)  492. 

In  review,  the  facts  found  In  the  oonrt  be- 
low will  be  taken  as  true,  whether  fonnd  hj  the 
court  or  by  a  jurj,  it  there  is  any  erideiMM  to 
sustain  the  finding.- Doolittle  t.  WUIet  Of.  J. 
Err.  &  Aw  )  385. 

A  decree  of  the  orphans'  coart  will  not  be  dis- 
turbed where  the  testimony  fairly  sostains  tbe 
findings.- In  re  livingood's  Bstate  (Pa.)  5G0. 

 Matters  not  apparent  of  record. ' 

It  cannot  be  said  that  rebutting  evidence  ad- 
duced by  plaintiffs  was  not  proper  in  rebuttal, 
where  defendant's  evidence  to  which  it  was  di- 
rected, is  not  in  the  record.  —  Swerdferger  t. 
Hopkins  (Vt)  153. 

An  instruction  will  not  be  hdd  misleading  in 
the  nbsence  of  the  testtmonr  from  the  record.— 
Bradley  t.  Vernon  (Pa.)  880. 

Effect  of  appeaL 

Where  an  appeal  does  not  operate  as  a  snper- 
sedeas,  the  proper  remedy  afceinst  any  threatened 
injury  pending  appeal  is  nn  application  to  the 
appellate  court  for  a  special  order  of  superse- 
deas.—Haught  V.  Irwin  (Pa.)  200. 

An  appeal  from  an  order  appointing  a  tempo- 
rary receiver  as  an  adjunct  to  a  preliminary  m- 
jnnction  does  not  authorize  defendant  to  rofnse 
to  deliver  his  books  to  the  rectiver.—Hsvght  v. 
Irwin  (Pa.)  200. 

DeMslon. 

I'lie  failure  to  dlRpoKe  of  a  motion  which  ts  not 
prcK-sed  is  uo  ground  for  reversal. — Common- 
wejilth  V.  Ramsay  (Pa.)  34.'*, 

Where  defendant  paid  a  judgment  pending  ap- 
peal therefrom,  and  it  was  reversed,  it  was  wvp- 
er  to  award  lilm  a  writ  of  restitution.— Ben- 
acoter  t,  Lmg  (Pa^  868. 

Application. 

Of  paymentit  see  "Pa7ineut'* 

Appointment. 

Of  administrator,  see  "Executors  and  Admlnis- 

tratora." 
Of  receiver,  see  "Receivers.** 

ABBTTBATIOir  AlH)  A  WABB. 

A  party  is  not  bound  by  an  award  where  tbe 
arbitrators  exceeded  their  authority  against  his 
|^>ri>test.— Leslie  v.  Leslie  (N.  J.  Brr.  &  App.) 

Evidence  of  secret  offers  made  by  both  parties 
to  an  arbitration  to  purchase  the  common  prop- 
erty is  not  admissible,  in  an  action  to  set  aside 
the  award,  to  show  an  agreement  to  a  change  in 
tbe  original  submission.— Leslie  t.  Leslie  (N.  J. 
Krr.  &  App.)  724. 

Where,  In  an  action  to  set  aside  an  award,  it 
appears  that  the  arbitrators  considered  matters 
not  submitted  to  them,  the  burden  is  on  defend- 
ant to  show  that  plaintiff,  after  seeing  tiie  award, 
consented  to  Its  execution. — Leslie  t.  Ltalie  (N. 
3.  Err.  &  .^tp.)  724. 


Parties  to  an  arbitration  cannot,  in  a  salt  on 
the  award,  raise  questions  which  micht  have 
been  presented  to  tlie  arbitrators.  —  Ciowen  t. 
Fierson  (Fa.)  83. 

Axgument  of  OoiuunL 

See  "Criminal  law";  -rTriaL- 

ABBBST. 

Bxecntion  against  the  person,  see  "Bxeention." 

Where  a  c<mductor  telegraphs  ahead  for  an 
officer,  who.  on  the  arrivnl  of  the  train,  arrests, 
on  the  conductor's  complaint,  a  passenger  for 
disordaly  conduct,  the  arrest  is  lawful,  though 
without  a  warrant.— Baltimore  &  O.  B.  Co.  v. 
Gain  (Md.)  801. 

Sufficiency  of  writ  directing  the  imprisonment 
of  one  until  he  shall  ^ve  paid  alimony  and  a 
fine,  without  stating  the  amount  of  the  alimony, 
^emee     Jernee  ^.  J.  Ch.)  716. 

ABSON. 

Propriety  of  charge  reciting  that  there  seemed 
to  be  no  controversy  that  defendant,  before  the 
burning,  was  anxious  to  adl  the  property. — State 
V.  Gorham  (Vt)  845. 

Propriety  of  charge,  on  prosecution  for  arson, 
stating  that  if  the  jury  found  the  accused  guilty 
of  burning  certain  buildings  they  would  pn>l>- 
ably  also  find  him  ^Ity  of  haviDg  done  it  to  de- 
fraud an  insurance  company,  as  diargad.— Stete 
T.  Oorham  (Vt)  846. 

AMOssment. 

By  asftodatlon,  see  "Assodations." 
Kor  highway  purposes,  see  "Hi^ways." 
Of  benefits  from  i>ublic  improTem«Ll»,  see  "Mn- 
uicipal  Corporations." 

ABsignmeut. 

See  "Assignment  for  Benefit  of  Oeditors." 
Of  errors,  see  "AppeaL" 

ASSiaNUBNT  FOB  BENBFIT 
OF  OBBDITOBS. 

See,  also,  "Insolvency." 

By-  corporation,  see  "Corporations.** 

An  ascertainment  of  tlie  amount  or  priority  of 
liens  on  the  property  should  be  made  before  a 
sale  thereof  by  an  assignee.— In  re  Handy's  Es- 
tate (Pa.)  983;  AM»eal  of  Lamed.  Id. 

Applicabiaty  of  Act  Feb.  17,  1876,  providing 
for  tite  sale,  by  an  assignee  for  creditors,  of 
property  which  is  bo  incumbered  that  it  is  diffi- 
cult to  determine  whether  it  can  be  sold  for 
enough  to  pay  the  Incumbrances. — in  re  Haudy'a 
Estate  (Pa.)  983;  Appeal  of  Larued,  Id. 

Question  whether  money  given  by  a  father  to 
his  son  was  an  advancement  or  a  loan,  wliich, 
being  charged  by  will  on  the  son's  share  in  tbe 
father's  estate,  constituted .  an  incumbrance, 
within  the  meaning  of  Act  Feb.  17.  1876,  pro- 
viding for  sales  ot  incumbered  pnqierty  by  as- 
flifinees  for  tbe  braefit  of  creditors.  —  In  re 
Handy's  Estate  (Pa.)  983;  Appeal  of  Lamed, 
Id. 

Right  of  court,  under  Act  Feb.  17,  1876,  in 
ordering  the  sale  by  the  asst^ee  of  real  estate, 
also  to  order  the  assignor's  mterest  in  the  per- 
sonalty of  his  father's  estate  to  be  sold  at  the 
same  time,  it  being  impossible  to  separate  them. 
—In  re  Handy's  Estete  (Pa.)  983;  Appeal  of 
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An  RBBlKnee  is  not  liable  for  Iobs  arising  from  I 
delay  in  tbe  aalt  of  the  assets,  he  having  pxer- 
c-i«eil  wh»t  seemed  like  (rood  bnsineu  discretitW, 
<^)nsid(>rinK  the  condition  of  the  market. — ^iB  re 
SvhoGeld'H  Estate  (Pa.)  742;  Appeal  of  Webb, 
Id. 

ABSOOIATZONa 

See,  also,  "BeneToIeot  Societies";  "Gorpora- 

tionfl." 

Where  the  articles  of  an  assodatton  provide 
for  notice  of  assessment  to  be  pabliahed  in  two 
dties,  a  forfeiture,  where  notice  is  published  In 
only  one  city,  is  void.  —  Morris  v.  MeUlline 
Land  Oo.  of  Lake  Saperior  (Pa.)  114. 

Rll^t  to  recover  on  the  common  connts  for 
money  loaned  when  the  written  contract  onder 
which  the  loan  was  made  is  not  shown  to  have 
been  delivered.— Badart  v.  Fonlon  (Md.)  513. 

The  relationship  of  brother  and  sister  does  not 
negative  the  iimdied  contract  to  pay  for  board 
famished,— Stafford  v.  Derereux  (Pa.)  87, 

Where  the  purchaser  of  clay,  to  be  removed 
from  the  beds  by  him,  is  prevented  by  tbe  own- 
er  txtaa  takinj;  tbe  same  after  tbe  surface  earth 
has  been  removed,  the  cost  of  remoTing  such 
surface  earth  cannot  be  recovered  in  aasumpait, 
but  only  in  an  action  on  the  contract.— Byan  v. 
Bemmey  (N.  J.  Sup.)  766. 

Action  against  stakeholder,  for  money  placed 
In  his  hands  to  be  delirered  on  c«tain  condi> 
tions,  which  was  prematurely  brought,  tbe  condi- 
tions not  having  beep  complied  with. — Fidelity 
Insurance,  Trust  &  Safe-Deposit  Co.  v.  Common- 
wealth Title  Insurance  &  Tmst  Go.  (Pa.)  344. 

A  count  In  the  common  form,  with  exact 
dates,  arooonta,  and  narticalara  of  the  contract, 
la  not  defective  as  being  more  formal  and  dabo- 
rato  than  required  by  tbe  act  of  1875.— Smith, 
Kline  &  French  Co.  v.  Smith  (Pa.)  343. 

Suffidency  of  affidavit  of  defense  in  an  ac- 
tion on  an  account  stated  by  an  agricultural 
company  against  the  treasurer  of  another  cora- 
paoy,  whicii  acted  with  it  in  holding  a  joint 
fair,  the  proceeds  of  which  were  received  by 
such  treasurer  for  both  companies. — Pennsyl- 
vania State  Agricaltural  Soc.  v.  Jermyn  (Pa.) 
660. 

Where  the  evidence  in  support  of  a  claim 
under  a  contract  for  taking  care  of  a  decedent 
consisted  of  loose  declarationa  as  to  compensa- 
tion, a  will  was  admissible  to  ahow  that  plain- 
tiff took  a  bequest  thereunder,  —  Hngbea  v. 
Keichline  (Pa.)  887. 

Aasiimption  of  Bisks. 

See  "Masta  and  Servant.'* 

ATTAOHUENT. 

See.  also,  "Eiecutlon";  '•Bxemptions";  "Gar- 
nishment." 

Property  covered  by  a  bill  of  sole  intended  as 
a  mortgage  is  in  the  hands  of  the  vendor  subject 
to  attachment— Good  t.  Rogers  {R.  I.)  204. 

Mere  inconvenience  in  the  service  of  mmmoni 

or  other  process  does  not  justify  the  Issue  of  an 
attachment  against  one  as  a  nonresident  debtor. 
—Stafford  v.  Mills  (N.  J.  Sup.)  1023. 

An  affidavit  against  a  nonresident,  stating 
that  defendant,  "not  being  a  citizen  of  the  state 
of  Maoland,  and  n<it  residing  therein,  is  in- 
debted,'' etc.,  is  Buffit'ipnt,  under  Code,  art  9,  | 
4.— Gunby  v.  Porter  (Md.)  324. 

The  failure  of  the  officer  to  file  with  the  clerk 
of  the  county  tbe  forthcoming  bond,  under  Pub. 


St  c.  207,  1 18,  Is  no  defense  in  an  action  thm- 

on.— Wilson  v.  Donnelly  (R.  I.)  908. 

Where  defendant  gives  a  fortbcominf  bond, 
tbe  officer  is  the  proper  person  to  bring  ssit 
thereon.— Wilson  v.  Donnelly  (R.  L)  966, 

One  attaching  nr(q>erty  conditk>nnllT'  "old  at 
tlie  property  of  tne  purchaser  acquires  no  MtsL 
—Cleveland  Uach.  Works  v.  lAng  (N.  H.)  SOL 

The  time  at  which  tiie  writ  of  attndmwnt  ii 
issued  and  served  is  the  Ume  as  of  which  tie 
iionresfdence  of  the  debtor  is  to  be  determineJ.— 
Stafford  v.  Mills  (N.  J.  Sop.)  1QS3. 

ATTOSNE7  Ain>  CUENT. 

Arguments  of  counsd,  see  *'01ininnl  Law"; 
"Trial." 

Powers  of  attorney,  see  "Powms." 
Privileged  communications,  see  ^'Witness." 

Attorneys  may  diarae  their  dieats  ressnnaH* 
fees  for  services  rendered,  without  an  esTirr*- 
contract  for  a  specific  sum. — Mundy  t.  Stronc 
(N.  J.  Err.  &  App.)  611. 

Attorns  of  record  will  not  be  reqmrpd.  br 
a  summary  proceeding,  to  turn  over  nmds  cur 
lected,  to  their  client,  in  tbe  absence  of  diabne- 
est  or  oppressive  conduct. — Mnndv  t.  Sww 
(N.  J.  Err.  &  App.)  611. 

Where  an  attorney,  who,  as  eiecotor.  is  nlaic- 
tiff  in  a  suit  approaches  the  other  side  fnsd- 
ulently  pretending  to  know  certain  facts.  £L<i 
offering  to  sell  the  knowledge  to  Induce  a  m- 
t>ement.  he  wilt  be  disbarred.  —  In  re  Enrigbt 
(Vt.)  786. 

Evidence  examined,  and  Md  to  sImv  sbA 
mlscondnet  as  attorney  as  to  Jnati^  debarment 
-In  re  Wartman  (N.  J.  Snp.)  1040. 

Award. 

See  "Artdtratlon  and  Award." 


Bailment. 

See  "Catrien^';  "Pledge." 

Bankruptcy. 

See  "Assignment  for  BeneSt  of  Creditors":  "Ib- 
aolvency." 

Banks  and  Banking. 

Taxation  of  banks,  see  "ConstltuticMinl  Law." 
BENEVOIiENT  SOOEBTIES. 

A  person  is  eligible  as  a  phytician  for  a  >- 
nL'volerit  society,  though  not  a  member  then 
none  of  its  by-laws  requiring  that  ha  should  be. 
—State  V.  Boucher  (R.  I.)  1058. 

Beqiiest. 

See  "Wills." 

Beat  and  Seoondary  Evidence. 

See  ''Evidence." 

Btcyoles. 

ToU  for  nOng  Ugfaway,  see  "Tart^ke^  sc. 

BUlB  and  Notes. 

See  "Negotiable  Instmments." 

Bona  Fide  Porohtmors. 

See  "Sale,"  ^  . 
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Bonds. 

Alteration,  see  "Alteration  of  InBtrumeote." 
AttacluneDt  bonds,  see  "Attachment." 

Boroughs. 

See  "Unnicipal  Oorporathms.** 

BOUNDABXBB. 

Of  city,  see  "Uunicipnl  Coxporatloiu.** 

Right  to  fix  the  boundary  of  a  lot  by  deter- 
minntion  of  a  boundary  of  an  adjoining  lot  as 
claimed  and  ocf-upied  by  the  owners  thereof  at 
the  time  of  the  conveyance  of  the  previonB  lot. 
—Smith  T.  Horn  (Pa.)»1078. 

Admissibilitr  on  issue  as  to  boundaries,  an- 
der  ctaim  of  adrerse  posseBflion,  of  evidence  that 
plaintilTs  predecessor  in  title  daimed  the  bound- 
aries asserted  br  him. — Swerdferger  r.  Hopkins 
(Vt.)  168. 

Itight  of  one  claiming  by  adverse  possession 
on  an  issue  as  to  the  location  of  a  boandary  to 
show  the  understanding  of  his  predecessor  in  ti- 
tle as  to  the  bonndary.^^weidftfger  t.  Hop- 
kins (Vt.)  1B8. 

Right  of  plaintiffs,  on  an  issue  as  to  bound- 
ary, to  show,  by  cross-examination  of  defend- 
ant, that  defendant  knew  that  they  had  daimed 
title  up  to  a  certain  line. — Swerdnrger  t.  Boo- 
kins  CVt.)  153. 

BBIDGEB. 

Dsed  by  street  railroad,  see  "Home  and  Street 
Railroads." 

A  board  of  chosen  freeholders  of  a  county  is, 
under  Act  March  3,  1848,  liable  for  a  death 
caused  by  their  failure  to  r^ir  a  bridge. — Mur- 
phy V.  Board  of  Chosen  Freeholders  of  Mercer 
Couuty  (N.  J.  Sup.)  229. 

Brokers. 

See  "Factors  and  Broken.** 

Building  Contracts. 

See  "ContratitB." 


Oanoellation. 

Of  contracts,  see  "Eanity." 

OABB^EBS. 

See,  also,  "Horse  and  Street  Rimroads";  "Rail- 
road Companies." 

Of  goods. 

That  the  loss  of  a  ear  of  potatoes  was  caused 
by  delay  is  sufficiently  shown  where  three  ex- 
pcricnoed  witnesses  testify  that  the  decay  had 
commenced  within  two  or  three  days.— Ruppel 
T.  Allegheny  Valley  Ry.  Co.  (Pa.)  478. 

Where  a  carrier  accepted  freight  for  trans- 
partatinn  to  a  point  bpyond  itR  line,  and 
charged  a  through  rate,  the  measure  of  dam- 
ages for  loss  through  delay  caused  by  negli- 
gence on  its  line  Is  the  market  value  of  the 
goods  at  the  point  of  destination.— Ruppel  v. 
Allegheny  Valley  Ky.  Co.  (PaJ  478. 

Where  delay  in  transportation  of  a  car  was 
caused  by  a  hot  box,  it  'n*as  for  the  jurr  to 
determine  whether  the  defect  could  have  been 
discovered  when  defendant  received  the  car 
from  a  connecting  road. — Rnppel  t.  Allegheny 
Valley  Ry.  Co.  (Pa.)  4T8. 


A  prorldott  io  a  bill  of  lading  that  the  loss 
shall  be  computed  at  the  value  of  the  projjerty 
at  the  place  of  shipment,  unless  a  lower  value 
has  been  agreed  upon,  is  void  in  case  of  loss 
caused  by  negligence.— Ruppel  t.  Allegheny 
Valley  Ry.  Co.  (Pa.)  478.  • 

In  trespass  for  negligence  in  carrying  stock, 
the  burden  of  showing  a  limitation  of  the  com- 
mon-law liability  is  on  defendant. — Schaeffer  t. 
Philadelphia  &  R.  R.  Co.  (Pa.)  108& 

Injuries  to  stock  while  on  the  cars  from  causes 
showing  negligence  ai«  proof  of  want  of  ordi- 
nary care  In  traumortation.-^haeffer  t.  Phil- 
adelphia &  R.  RTCo.  (Pa.)  1088. 

Of  passengers. 

Where  a  boy  10  years  old  enters  a  street  car 
on  the  invitation  of  its  conductor,  and  Is  In- 
jured, the  company  is  liable.— New  .lersey  Trac- 
tkin  Co.  V.  Danbech  (N.  J.  Snp.)  1038. 

Where  a  passenger  on  a  street  car  makes  a 
timely  request  for  a  transfer,  but  it  is  not  giv- 
en to  him  untii  just  as  he  is  leaving  the  car, 
he  is  not  bound  by  a  condition  requiring  him 
to  see  that  it  is  correct.— Laird  t.  Pittsbar^ 
Traction  Co.  (Pa.)  51. 

Where  a  transfer  check,  given  a  passenger 
on  leaving  a  street  car,  bas  two  punches,  one 
correctly  indicsting  the  hour,  and  the  other 
showing  it  to  be  two  hours  cM,  the  company  is 
liable  if  the  conductor  ejects  the  passenger 
tberefor.  —  Laird  v.  Pittsburgh  Traction  Co. 
(Pa.)  51. 

Evidence  that  a  passenger  got  on  a  car  on 
the  conductor's  statement  that  there  was  room 
inside,  that  when  he  got  on  the  platform  he 
could  not  get  in  the  door,  and  that  he  was  pre- 
vented from  leaving  by  the  crowd,  is  lufficient 
to  warrant  a  finding  of  negligence  on  the  part 
of  defendant.— Deniua  t.  Pittabnrgh  &  C.  8.  R. 
Co.  (Pa.)  68. 

Erroneous  instruction,  in  action  for  injuries 
received  by  passenger  while  alighting  from  a 
moving  car,  as  to  company's  duty  to  control 
the  car's  speed  ao  as  to  insure  tlie  passenger's 
safe^.— New  Jers^  Traction  Ga  t.  Qaraner 
(N.  J.  Err.  &  App.)  BdS. 

Where  a  passenger  leaves  a  street  car  in  obe- 
dience to  the  order  of  a  policeman  called  by  a 
conductor  to  remove  him,  he  is  not  restricted  to 
damages  for  the  trouble  and  additional  expense 
necessary  to  complete  his  journey.  —  Laird  t. 
Pittsbnr^  Trsotion  Co.  (Fa.)  51. 

Wtien  an  Injury  to  a  passengpr  results  solely 
from  the  crowded  condition  of  the  car,  the  bur- 
den of  proof  iv  OP  the  passenger  to  abow  the 
injuries  due  to  defendant's  neu^ence. — Dennis 
V.  Pittsburgh  &  C.  S.  R.  Co.  (Pa.)  52. 

Where  a  passenger  is  injured,  the  burden  to 
remove  the  presumption  of  negltgence  is  on  the 
carrier.  —  Dampman  t.  Pennsylvania  R.  Cb. 
(Pa.)  244. 

Sufficiency  of  evidence  to  sustain  a  finding  that 
a  passenger  on  a  street  car,  riding  on  the  foot- 
board, did  not  hear  the  conductor^  warning  to 
watfh  out  for  trolley  poles.— Elliott  v.  Newport 

St.  Ry.  Co.  (R.  I.)  604. 

Duty  of  one  ndfng  on  the  front  of  an  electric 
street  car  to  listen  for  warnings  by  the  conduct- 
or to  watch  out  for  trolley  poles.— Elliott  v.  New- 
port St.  Ry.  Ck>.  (R.  L)  694. 


OBRTIOBABI. 

The  dissolution  of  an  attachment  issued  under 
Act  1868  cannot  be  reviewed  on  certiorari. — Elk 
County  Bank  v.  Ridgway  Bank  (Fa.)  1007. 

Gertiorari  will  He  to  review  ihe  action  of  a 
city  board  in  purchasing  land  in  excess  of  the 
authority  conferred  by  the  couucil.-^ackson  v. 
City  of  Newark  (N.  J.  Ch.)  233.  i 
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INDEX. 


The  aetioD  of  a  maxistrate  In  iBsainir  a  search 
warrant  upon  oomplaint  will  not  be  reviewed  by 
certiorari— Farrow  v.  Springer  (N.  J.  Sup.)  216. 

Where  one  of  two  jndgment  debtors  wishes  to 
proBecute  a  certiorari  to  review  a  judgment  on 
the  ground  that  procass  was  not  served,  he  mast 
anmmon  the  other  defendant,  and,  if  he  refnaes 
to  Join,  procure  an  orderpmnittlDK  him  to  pro«- 
ecnte  the  writ  alone.— HoUck  t.  CasIer  (N.  J. 
Sup.)  223. 

A  writ  of  certiorari  should  not  be  quashed  be- 
cause directed  to  persona  Interested,  to  whom  no 
command  waa  addreaaed. — Hntchinaon  t.  Wood* 
ruff  (N.  J.  Snp.)  224. 

Return  by  petitioners  for  an  election,  to  whom 
no  commancl  was  addressed  in  the  writ,  is  irreg- 
ular, and  not  to  be  noticed.  —  Hutchinson  v. 
Woodruff  (N.  J.  Sup.)  224. 

On  certiorari  to  review  an  election  contest  the 
concluaiona  on  the  merits  cannot  be  reviewed. — 
Commonwealth  r.  llamaay  (Pa.)  345. 

Certiorari  brings  up  for  review  only  the  rec- 
ord proper,  of  which  the  evidence  forms  no  part, 
and  the  return  need  not  aet  it  out.— Smitn  t. 
Town  Council  of  the  Town  of  ButrUIvllle  (R.  L) 
578. 

On  certiorari  to  review  a  contract  awarded 
by  a  dty  board,  the  eourt  will  not  weigh  con- 
flicting evidence  on  which  the  discretion  of  the 
board  was  exercised.— McGovern  v.  Board  of 
Public  Worlia  of  City  of  Trenton  (N.  J.  Sup.) 
"613. 

On  certiorari  to  review  the  decision  of  a  jus- 
iice  of  the  peace  on  a  motion  to  qanf<h  an  attach- 
anent,  a  rule  may  be  granted  to  take  nftidnvits 
■ot  the  facts  upon  which  the  Justice  decided  the 
case.— Stafford  v.  Mills  (N.  J.  Sap.)  1023. 


OHAMPEHTY  AND  MAINTE- 

NANOE. 

GhampertoQB  agreement  by  one  to  collect  cer- 
tain notes  at  his  own  expense,  and  divide  the 
fiTOceeds.— Hamilton  v.  Gray  (Vt.)  815. 

Chanoery. 

See  "Equity." 

OHABITIES. 

A  devise  for  the  lienefit  of  the  poor  "of  K. 
Township,  W.  county,  Pa.."  is  a  charitable  use. 
—Trim  T.  Brightman  <Pa.)  1071. 

A  gift  for  the  purpose  of  building  residences 
for  the  laboring  classes,  to  be  let  to  them  for 
rent,  and  to  be  improved  so  as  to  improve  the 
condition  of  the  youtb  of  the  city,  held  to  create 
a  charitable  trust.— Webster  v.  Wiggin  (R,  I.) 
824. 

A  proviaioQ  for  the  payment  of  a  fund  for  sal- 
aries  of  additional  teachers  in  the  piil>1ic  schools, 
or  for  the  education  of  children  residing  in  cer- 
tain tenements,  held  to  create  a  diarity. — Web- 
ster V.  Wiggin  (R.  I.)  824. 

A  devise  for  the  benefit  of  the  poor  to  be  man- 
aged by  the  officers  of  the  poor  in  a  certain  coun- 
ty vests  an  eatate  In  such  ovaaeera,  thouidi  their 
correct  corporate  name  la  not  given.— Trim  v. 
Brightman  (Pa.)  1071. 

A  bequest  for  the  relief  of  the  poor  of  a  town 
is  not  void  for  uncertainty. — Shddon  T.  Town  of 
Stockbridge  (Vt.)  414. 

A  bequest  to  a  town  to  ase  the  income  for  the 
ImproTement  of  a  cemetery  is  not  invalid  be- 
cause it  requires  the  town  to  keep  the  amount 
intact  for  all  time.— Sheldon  T.  Town  of  Stock- 
bridge  (Vt.)  414. 

A  corporation  whose  charter  limits  the  amount 
of  property  it  can  bold  can  only  take  so  much  of  ; 


the  property  derised  snhfect  to  a  lift  eaute  u 
would,  with  the  property  owned  at  testitiv'i 
death,  make  up  the  maximum  amonnt.— GtMDRs- 
haU  r.  Home  for  Friendlees  CbildreB  (B.  I.)m 

An  amendment  to  the  charter  of  a  corpoiatioa, 
after  testator's  deadi,  Incraasinff  the  amonat  4f 
property  it  can  hold,  will  not  oiable  it  to  uk- 
any  balance  over  the  amount  allowed  at  tfsb- 
tor's  death.— Goggeshall  t.  Home  far  Friwaiii 
ChUdrea  (B.  I.)  S»l. 


OHATTEIi  MOBTGAOBS. 

A  description  of  the  mortgaged  property  u 
"two  two  year  old  heifera"  1^  too  indefiniu 
where  neither  the  possession  nor  location  of  ttK 
properly  1«  stated  m  theAortgage.— Huh  t,  E»- 
tabrooka  (Vt)  293. 

SufBciency  of  a  chattel  mortgage  securini;  i 
collateral  agreement  to  show  the  conridentiu 
for  which  it  waa  jdyen  as  agfunat  crediton  of 
ti^  mortgagor.  —  Horowiti  t.  Weidner  (N.  ]. 
Ch.)  771. 

A  chattel  mortgage  on  goods  conditiouIlT 
bought  is  superior  to  the  lien  of  the  contract  a! 
sale,  when  not  recorded,  under  Act  1889^  421. 
— Knowles  Loom  Worlds  t.  Yacher  (N.  J.  Sop.' 
300. 

Under  Act  1875,  a  chattd  mortgage  Un  ii- 
taches,  if  the  mortgage  is  filed  for  lecwd  witbii 
10  days,  as  of  the  uteof  its  execntlira.— Bibkki 

T.  Cbdiran  0el  Super.)  880. 

Where  there  is  no  stipulation  to  the  coatnr;. 
the  mortgagee  is  entitled  to  immediate  pofc»*- 

sion.— Good  v.  Rogers  (R.  I.)  2&4. 

Time  within  which  the  administrator  of  i  d^ 
censed  mortgagor  may  redeem. — ^Munliy  f- 
Bddy  (R.  1.)  435. 

Oheoka. 

See  "Negotiable  Instruments.** 

Civil  Damage  Iaws. 

See  "Intoxicating  Llqnozi." 

CkwuneroB. 

Regulation  of,  see  "Constitutional  Law." 

CtommiBfrion. 

Of  broker,  see  "Factors  and  Broken." 

Oommon  Carrier. 

See  "Carriera." 

Oompexuatlon. 

For  land  taken  for  public  use,  see  "Emioecr 
Domain." 

Of  attorney,  see  "Attorney  and  Client." 
Of  broker,  see  "Factors  and  Brokers." 
Of  county  officers,  see  "Countiea." 
Of  executors,  see  "Executors  and  Adminiiin- 
tors." 

Of  justices,  see  "Justice  of  the  Peace." 

Compromise. 

See  "Aecord  and  Satisfaetkm";  "Paymeat" 

OondemxLatiozi  Proceedings. 

See  "Eminent  Domain." 

Condition. 

;  Of  poli^,  see  "Insurance^"  ■ 
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Conditional  Sales. 

See  "Sale." 

What  law  sorenu  oontnc^  CM  "Oonflict  of 
Laws." 

OonfeMdon. 

Aa  eTfdenoe,  m  "Criminal  Law." 

CONFUOT  OF  LAWS. 

Where  pennnal  property  ia  sold  in  Massa- 
rhuaetts  conditionally,  under  a  contract  valid 
in  Massachusetts,  and  is  removed  into  New 
Hampshire,  it  is  not  within  the  provisions  of 
Laws  1885,  c.  30,  requiring  a  memorandum  and 
record  of  the  lien,  tboueh  when  Bold  it  was  un- 
derstood it  was  to  be  tasen  to  New  Hampshire. 
— CleTeland  Macb.  Works  v.  Lang  (N.  HT)  20. 

Notea  of  a  firm  indorsed  br  the  wife  of  a 
member  in  New  Jersey,  and  fraudulently  mis- 
appropriated in  payment  of  the  debt  of  one  of  ihe 
firm  in  New  York,  are,  as  to  the  rights  of  the 
parttee,  governed  by  the  laws  of  New  York. — 
Fnmk  t.  Morehead  (N.  J.  GIl)  1010. 

Oonsideratioa. 

On  note,  see  "NegoUable  Initmmenta.'* 

CONSTITUnOirAL  IiAW. 

Titla  of  acts,  see  "Statutes." 

Gen.  St  S  91,  authorizing  grand  jurors  to 
require  a  justice  to  commit  to  jalt  witnesses  re- 
fusing to  answer,  is  oonsUtutional^In  re  CUark 

(Conn.)  522. 

Laws  1856,  c  1911,  authoriring  the  union  of 
two  railroad  companies,  and  authorizing  the 
united  company  to  discontinue  such  portions  of 
the  road  as  the  directors  should  deem  necessary, 
i»  not  unconstitutional,  as  being  a  ddocation  of 
legislative  power. — Northern  R.  B.  T.  Manches- 
ter &  N.  W.  K.  R.  (N.  H.)  17. 

The  fiiupplement  to  the  crimes  act  of  1893  di- 
recting that  on  Indictment  for  murder,  if  de- 
fendant plead  guilty,  a  plea  of  not  guilty  shall 
he  substituted,  is  constitutional.— Gens  v.  State 

(N.  J.  Sop.)  1037. 

Acts  1894,  c.  274.  relating  to  the  treatment  of 
habitual  drunkards,  is  constitutional.— City  of 
Baltimore  t.  Keeley  Institute  of  Mar^and 
(Md.)  437. 

Const.  U.  S,  Amend.  14,  does  not  control  the 
power  of  a  state  to  alnridee  the  privileges  of  its 
own  citizens.— Short  v.  State  (Sid.)  322. 

Acts  1892,  c.  295,  authorizing  the  county  com- 
missioners to  issue  bonds  to  pay  a  subscription 
to  the  capital  stock  of  a  railroad  cominny.  Is 
unconstitutional.— Baltimore  &  ID.  8.  B.  Co.  T. 
Spring  (Hd.)  208. 

Permission  given  by  the  city  to  construct  a 
bulkhead,  acted  upon  by  a  riparian  owner,  held 
to  vest  certain  rights  in  the  bulkhead  as  con- 
Mtructed.  which  could  not  be  divested  by  the 
city  .—Classen  T.  Chesapeake  Guano  Co.  of  Bal- 
timore City  (Md.)  80a 

Act  1884,  c.  020,  directing  the  authorities  of  a 
city  to  issue  bonds  for  a  public  school  building, 
is  not  unconstitutional  as  beyond  the  power  of 
the  legislature,  nor  as  being  a  special  act,-  nor  as 
constituting  a  taking  of  private'property  without 
due  process  of  law.— Revell  v.  City  of  Annapolis 
(Md.)  695. 

A  corporation  is  not  a  citizen,  within  the  pro- 
vision of  the  United  Statea  constitntion  securing 
t^  a  citizen  the  rights  and  Immnnitfes  granted 
to  the  citizens  of  the  several  states.— State  v. 
Delawsre  &  A.  Tdegraph  ft  Td^thone  Co.  (Del. 
Super.)  714. 


Local  and  speolal  laws. 

School  lawB  are  not  special  or  local  because 
the  children  of  one  district  are  given  a  higher 

Sade  of  education  than  those  In  another. — Lan- 
a  V.  Ashworth  (N.  J.  Sup.)  1017. 

Act  1893  (P.  L.  p.  280),  providing  for  the 
assessment  of  taxes  on  official  mortgages  to  the 
bcA^dary,  is  mioonstitntioiial.— Oox  t.  Tmltt 
(N.  J.  Snp.^  168. 

Code,  art  24,  S  9,  requiring  security  for  costs 
from  nonresident  plaintiffs,  u  not  repugnant  to 
Const  U.  S.  art  4,  |  2,  giving  the  citizeoM  of 
each  state  the  wivilwes  of  citisena  of  the  sev- 
eral states.— Holt  v.  Tennallytown  ft  B.  By.  Co. 
(Md.)  809. 

Begnlatlon  of  oommeroe. 

City  ordinances  imposing  an  annual  diarge  on 
the  poles  and  wires  of  a  telegraph  company 
witlun  its  limits  are  not  regulations  of  interstate 
commerce.  —  City  of  Philadelphia  v.  American 
Union  Tel.  Co.  (Pa.)  G^S. 

The  tax  imposed  by  the  corporation  tax  act 
on  foreign  pipe-line  companies  transporting  oil 
from  points  in  Pennsylvania  and  New  York  t6 
points  in  New  Jersey  la  not  an  interference  wilb 
interstate  commerce.— Tide  Water  Pipe  CJo.  v. 
State  Board  of  Assessors  Qi.  J.  Sup.)  220. 

Code,  art.  72,  imposing  a  license  on  packers 
of  oysters  for  sale  or  transportation,  does  not 
seek  to  regulate  interstate  commerce. — Stete  r. 
Applegarth  (Md.)  901. 

Taxation. 

Act  March  31,  1876,  providing  that  fees  of 
county  officers  shall  belong  to  the  several  coun- 
ties, when  they  cmtain  a  population  of  over 
150,000.  ii  constitutional.— Cranmonwealth  t. 
Mann  (Fa.)  1003.. 

Act  Jane  8, 1^1,  providing  for  taxation  of  tiie 
cairftal  stock  of  banks,  is  constitutional. — Com- 
monwealth T.  Merchante'  ft  Manufacturers' 
Nat  Bank  (Pa.)  1066. 

The  Imposition  of  a  tax  on  oyster  packers,  in 
proportion  to  the  amount  of  oystera  packed  by 
them,  does  not  violate  the  provision  of  the  bill 
of  righte  requiring  equaiity  and  uniformity  in 
taxation.— State  v.  Applegartb  (Md.)  961. 

Compulsory  labor.  Imposed  for  the  purpose  of 
keeping  the  roads  in  repair,  with  the  privilege  of 
providing  a  substitute  or  paying  a  stipulated 
sum,  is  not  a  poll  tax  pnddtntad  mr  the  constitu- 
tion.—Short  T.  State  (Md.)  822. 

CONTEMPT. 

On  appeal  from  an  order  attaching  defendant 
for  contempt,  the  only  inqul^  as  to  the  juris- 
diction  of  the  lower  court  is  whether  prima  facie 
it  bad  Jurisdiction.— Hanght  t.  Irwin  (PaJ  260. 

Oontest. 

Of  wiU,  see  ••Wills." 

OONTHACrrS. 

See,  also,  "Accord  and  Satisfaction";  ••Arbitra- 
tion and  Award";  "Assignment  for  Benefit  of 
Creditors";  •farriers":  "Chattel  Mortgages"; 
"0)venant8";  "Deed";  "Factorsand  Brokers"; 
"Fraudulent  Conveyances";  "Insurance^' ; 
"Landlord  and  Tenant";  "License";  "Master 
and  Servant":  "Mortgages";  ••Negotiable  la- 
Btrumente";  *'Orders":  "Partnership"; 
"Pledge";  "Sale";  "Specific  Performance"; 
•'Vendor  and  Purchaser." 

Cancellation,  see  "Equity." 

Damages  for  breach,  see  "Damages.** 

Of  ci^,  see  **Munldpal  Corporationa." 

Of  corporations,  see  "Corporations." 

Of  married  woman,  see  '^Hnrimnd  and  Wife." 

aefonnation,  see  "Equity."  r^^^^l^ 
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Where  plaintiff  for  several  yean  dyed  olothiag 
for  (lefi'mlfint,  a  nutire  that  he  received  gootls 
.mly  on  condition  tliat  they  were  subject  to  a 
{general  lien  for  the  dyeing,  and  also  for  tbe  bal- 
ance of  any  former  amount  due,  printed  on 
most  of  the  orders  written  by  defendant,  will 
be  considered  a  part  of  a  contract,  in  tbe  ab- 
Muce  of  any  denial  by  defendant  that  auch  no- 
tice waa  read  by  him  or  faU  employ §8. — Firth  t. 
HamiU  (Pa.)  676. 

Preliminary  negotiatiooa  are  merged  in  a  coo- 
tract  of  sale.—Badart      Foulon  (Md.)  513. 

Where  a  contract  is  in  a  foreign  lansuace  It 
is  for  the  jury  to  ascertain  the  meaning  of  the 
terms  from  the  oTidence  of  prrsons  skilled  in  the 
language. — Badart  v.  Koulon  (Md.)  513. 

A  contract  for  farniBhlnc  water  eon«traed.— 
Scranton  Gas  &  Water  Co.  t.  I^ackawanaa 
Iron  &  Coal  Go.  (Pa.)  4&1. 

To  ejcplain  the  meaning  of  a  contract  written 
in  a  foreign  loiiguage,  the  original  and  transla- 
tions are  admissible. — Badart  t.  Foulon  (Md.) 
513. 

Contract  construed,  and  hdd  to  snstaiin  the 
elaima  contended  for  plaintlS.-^atchette  t. 
Colbum  (Pa.)  74. 

Under  a  contract  to  deliver  certain  corporate 
shares  on  completion  of  certain  subscriptions  to 
the  securities  of  the  eomi>any,  the  shares  are  not 
demandable  if  the  BObscriptions  are  not  complet- 
ed.—In  re  Beckn'B  Estate  (Pa.)  99;  Appeal  of 
Kuehne,  Id. 

Rules  for  the  general  management  of  a  con- 
necting' line  between  railroctds  considered,  and 
htJd  to  constitute  a  contract  subject  to  modifica- 
tion and  to  the  right  of  revocation.— Pbiladel- 
pbia  ft  R.  B.  Co.  T.  Biver  Front  R.  Co.  <Pa.) 
iOB8. 

Pn^riety  of  instructlona  in  an  actioa  oa  a 
building  contract  causinfif  the  jui7  to  find  frand 
tn  withholding  tbe  certificate  of  tbe  architect, 
though  there  were  material  variations  from  the 
contract,  if  the  jury  found  that  such  variations 
under  the  circumstances  did  not  afford  a  sub- 
Btantial  reason  for  withholding  the  certificate. 
—Bradnw  v.  Roffsell  (N.  J.  Err.  3c  App.)  387. 

Where  plalntifFs  contracted  to  furnish  a  mon- 
ument according  to  a  certain  design,  it  is  for 
the  court  to  say  whether  the  contract  was  com- 
plied with.— Cutler  v.  DIx  (Vt.)  780. 

Evidence  examined,  aod  held  Insoffldent  to 
show  modiScation  of  the  contract  sued  on.  •— 
Wyckoff  V.  Ferree  (Pa.)  1101. 

OONTBXBUnON. 

The  question  of  contribution  under  a  joint  de- 
cree afloat  aerersl  defendants  may  be  settled 
in  the  same  aoit— HicId^  t.  Dole  (N.  H.)  90a 

Contributoiry  KegUgBTioe. 

See  "Negligence." 

Of  aerrant,  see  "Master  and  Servant" 

CONVEBSION. 

Orotrad  rat  redeemable  at  any  time  by  the 
grantee  wiil  be  treated  as  realty  till  the  grantee 
exercisea  his  option. — ^In  re  White's  Estate  (Pa.) 
5G9. 

Where  ground  rent  is  paid  to  trustees  by  the 
tenant,  acting  on  his  leRal  right,  there  is  no  con- 
Teraion  to  personalty,  though  the  trustees  had  a 
discretion  to  sell.— In  re  Ingersoirs  Estate  (Pa.) 
860;  Appeal  of  Lindenberger,  Id. 

A  will  which  gives  trustees  the  power  to  con- 
vert real  estate  into  personalty,  without  giving 
any  direction  to  sell,  does  not  work  a  conversion. 
'In  re  lut^ersoU^a  Estate  (Pa^  mil;  Appeal  of 
liindenberger.  Id. 


Sales  and  pardusCT  of  land  by  trustees  on  l-i 
power  to  sell  any  of  the  estate,  anl  to  pur-bw 
and  sell  real  estate,  work  conversions  from  rva:- 
ty  to  pwBOBaityi  and  vice  versa.— ^  le  Idai- 
soU'b  EsUte  (Pa.)  8S9;  Appeal  of  Maoiy,  Id. 

Conveyances. 

See  "Chattel  Mortgages";  "Covenants";  "Dfi-T; 
"Fraudulent     Conveyances" ;  ■'Morigiuia 
"Sola";  ^Vendor  and  PnTchaMr." 


OOBFOBATEOK8. 

See,  also,  "Oarrim";  *TCorse  and  Street  Rail- 
roads'*; "Insarance";  "Municipal  On^in- 
tiona";  "Railroad  Companies." 

Service  of  process  on,  see  "Writs." 

Taxation,  see  "Taxation." 

Ad  act  amendatoiy  of  an  act  estaUisluBS  t 
corporation,  and  providing  for  its  ezteoaicHi  an- 
dor  tbe  same  name,  does  not  create  a  oer  c>ir^*- 
ration.— Frostborg  Min.  Co.  v.  Combertaiid  & 
P.  R.  Co.  (Md.)  698. 

Power  of  corporation  to  administer  a  tia>l 
created  by  a  will,  the  corporation  having  ivm 
formed  for  the  pnrpose  by  the  testator  and  O'ii- 
er8.-WebBt«-  v.  Wiggin  (R.  I.)  82-L 

Mandamus  will  not  issue  to  compel  a  domffti" 
corporation  to  aid  a  foreign  corporatioi)  to  i*-':- 
duct  its  bnaiueas  in  Delaware.— State  v.  IH.- 
ware  &  A.  Telegra^  &  Telephone  Co.  iI»eL 
Super.)  714. 

Offioen. 

Lisbtlity  of  directors  to  creditors  of  the  wrpo- 
ration  for  injury  to  the  latter  because  of  thfir 
mismanagement  of  the  corporation.— Landis  t. 
Sea  Isle  Oity  Hot^  O.  (NT  J.  Ch.)  7fii. 

Liability  of  direet(n9  to  stockholders  for  d^ 
predation  in  the  value  of  tbe  stock  caawd  i>r 
ths  directors^  negligence  and  fraud.— Landis  t. 
Sea  Isle  City  Hotel  Co.  (N.  J.  Ch.)  755. 

Where  salaries  are  paid  to  the  officers  to  d^ 
prire  mortgagors  of  the  corporation  stock  of 
their  ^re  of  the  profits,  th^  must  account  f -r 
die  whole  salary.  —  Eaton  t.  Robinson  (Si  l  i 
1068. 

The  action  of  a  de  facto  board  of  directors  in 
allotting  stock  to  themselves  to  the  oreju'Ii"' 
of  other  stockholders  is  void,  tfaongh  flser 
for  the  stock. — Shellenberger  t.  Patterson  iPi' 
943. 

Qnestion  as  to  the  right  of  tbe  directors  of 
a  ewTwration  as  against  a  stockholder  to  re 
scind  a  resolution  to  distribute  certain  Et^'t 
amonff  the  stockholders.  —  Dock  t.  SdUicbur 
Jute  Cordage  Co.  (PaO  660, 

Contracts. 

Where  a  mortgagee  bad  no  notice  that  one  '^f 
the  directors  had  ceased  to  be  a  stocklwHer 
when,  the  morteage  was  made,  sndi  director  w  • 
be  deemed  a  dii^tor  de  facto,  and  the  mun 
gage  valid.— Kuser  v.  Wright  Qi.  J.  Err.  4 
App.)  397. 

One  taking  a  mortgage  from  a  ocHporatiim  i« 
not  bound  to  know  that  proper  notice  of  a  iba' 
ing  authorising  the  mortgage  waa  givea  to  t" 
at  the  dbectors.— KuBer  t.  Wri^t  (N.  J.  Err 
&  App.)  397.  , 

Certain  chattel  mortgages  made  by  two  di- 
rectors of  a  corporation  in  the  absence  of  ^ 
third  director,  who  had  ceased  to  be  a  stock- 
holder, hdtl  to  be  valid  as  l>etween  tiie 
gagees  and  the  receiver  of  the  corporatiic- 
Kuser  v.  Wright  (N.  J.  Err.  &  App.)  3!»7. 

A  contract  hs  the  officers  of  an  insolvent  r>'> 
poration  transferring  all  ita  proi>ertj  to  a  sc> 
cesser,  and  ai-ceptlng  stock  in  the  new  conwr> 
tion  in  payment,  ia  void^n  the  absence  otia' 
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tfaority  under  the  charter.— Bynw  t.  Schuyler 
Electric  Mannfg  Co.  ^Cmm.)  838. 

Stock. 

Subscription  of  a  president  of  a  corporation 
to  imtoken  capital  stock  hdd  valid  thoQgb  not 
made  witb  the  prescrilied  formalities.— Shellen- 
ber»rer  t.  Patterson  (Pa.)  913. 

When  a  snbscriber  for  stock  agreea  to  take 
only  a  specified  namber  of  sbareB,  withoat  ex- 

Eressly  promising  to  pay  asaesamentB,  he  cannot 
e  personally  aned  for  an  assessmrnt  until  his 
shares  have  been  sold  to  pay  it. — Roclcingham 
Bldg.  Co.  T.  BnrUngatM  (N.  B.)  28;  Same  t. 
Brown,  Id. 

Members  and  Btookholdera. 

A  stockholder,  by  becoming  a  director  and  at- 
tempting to  retrieve  the  loss  caused  the  compauy 
by  the  gross  negligence  of  former  directors,  does 
not  iraiTe  his  right  of  action  against  the  lattn 
for  their  misconduct.— Lnndis  Bm  Isle  Gity 
Hotel  Co.  (N.  J.  Oh.)  755. 

Right  of  stockholder  to  sue  directors  for  gross 
beslig«nce  without  first  requiring  the  directors 
or  the  corporation  to  do  sc.— Landis  Sea  Isle 
City  Hotel  Co.  (N.  J.  Ch.)  755. 

A  bill  to  enforce  the  statutory  liability  of 
stockholders  cannot  be  maintained  until  after 
judgment  obtained  against  the  corporation  and 
execution  retnmed  nnsatjafied. — Allen  t.  Arnold 
(K.  1.)  26& 

Where  a  stockholder,  on  learning  of  an  ultra 
Tires  contract,  served  a  notice  on  the  directors  to 
sue  to  set  it  aside,  and  a  like  demand  on  the 
Btockholders,  he  was  not  guilty  of  laches  estop- 
ping him  from  suing  to  enjoin  tlte  same.— Brme 
T.  Schuyler  Electric  Manuf  g  Co.  (Conn.)  833. 

The  fact  that  a  stocldioider  is  not  iniured  hy 
an  ultra  vires  contract  of  the  corporation  does 
not  prevent  his  maintaining  an  action  to  enjoin 
its  performance.  —  Byrne  v.  Schuyler  Electric 
Manufg  Co.  (Conn.)  833. 

IxuolTency. 

A  corporation  is  insolvent  when  unable  to  pay 
its  debts  in  the  usual  course  of  business.— Mi^ 
T.  Main  (Md.)  799. 

Testimony  of  a  notary  that  he  had  protested 
the  paper  of  a  corporation  fs  admissible  to  ^ow 
insolvency. — Mish  v.  Main  (Md.)  799. 

The  bosrd  of  directors  of  an  insolvent  cor 
poration  cannot  secnre  a  corporate  Apht  to  one 
of  the  directors.— Montgomery  v.  Phjllips  (N. 
J.  Err.  &  App.)  022. 

The  receiver  of  an  inHolvrnt  incorporation  cao- 
Dot  successfully  assail  a  corp<n«te  inortgaKe  be- 

r.Tuse  it  was  executed  for  an  antecedent  debt.— 
Ivuser  V.  Wright  (N.  J.  Ecr.  &  App.)  397, 

Question  for  jury  whether,  after  an  assignment, 
the  treasurer  of  a  corporation  performed  services 
for  the  corporation  which  matte  it  Uahl«  to  Uul 
—Potts  V.  Rose  Valley  MHIb  (Pa.)  650. 

Question  for  jury  whether,  in  effecting  a  set- 
tlement for  a  corporation  with  its  creditors,  its 
treasurer  acted  merely  to  protect  bis  interest 
as  a  Btockholdn-.— Potts  t.  Hose  Valley  Mills 
(Pa.)  606. 

In  replevin  by  a  receiver  of  a  corporation  for 
chattels  alleged  to  have  been  fraudulently  trans- 
ferred to  one  of  its  directors,  evidence  of  the 
coiiBiderstion  and  that  the  property  was  removed 
from  the  corporate  promi»>8  In  the  night  is  ad- 
missiUe.— Mish  t.  Main  (Md.)  799. 

COSTS. 

Securltjr  hf  nonreridents,  see  "Conttitutloaal 

Costs  in  equity  are  within  tiie  discretion  of 
the  chancellor.— Pile  t,  Pediick  (Pa.)  616b 


Qnestion  whether  the  right  to  enforce  a  role 
security  for  costs  wna  waived  by  a  delay  of  eight 
months.— Holt  T.  Tennallytown  &  E.  Ity.  Co. 
(Md.)  80e. 

A  rule  security  for  costs  may  be  enforced 
against  a  nouresideat  plaintiff  in  a  county  to 
which  the  case  is  removed  from  the  county  in. 
which  the  rule  was  laid. — Holt  v.  Tennallytown 
&  R.  Ry.  Co.  (Md.)  809. 

Act  March  20,  1857,  as  amended  (Revision,  p. 
412),  providing  for  a  uniform  rate  of  charges  for 
legal  advertising,  and  fixing  such  rate.  Is  not 
repealed  by  Act  April  14,  1891  (P.  L.  p.  4161. 
fixing  the  amount  certain  municipal  officers  shall 
my  for  official  printing. — Daly  v.  Ely  (N.  J. 
Ch.)  896;  Gnecco  t.  Gentelle,  Id.;  Bz  parte 
ZicUbach,  Id.;  Ex  parte  Skinner,  Id. 

The  rate  of  charges  for  legal  printing  allowa- 
ble by  a  special  master  is  fixed  by  Act  March  20, 
1857.  as  amended  (Revision,  p.  412),  and  not 
by  Act  AprU  14,  ISQI  (P.  L.  p.  4ie).-Daly  v. 
Ely  (N.  J.  Ch.)  396:  Gnecco  v.  Gentelle,  Id.; 
Ex  parte  Lehlbach,  Id.;  Ex  parte  Skinner.  Id. 

Where  an  appeal  is  taken  for  delay,  G  per- 
cent, damages  on  the  judgment,  with  an  attor- 
ney's fee  of  $20  and  costs  of  printing,  will  be- 
awarded.— Pennypackw  v.  Dear  (Pa.)  89. 

Cknmterclaixa. 

See  "Set-Off  and  C!ounterclaIm." 


ooxnnciEs. 

Aid  to  railroads,  see  "(^oostitntional  Law." 

Act  March  10,  1810,  relating  to  fees  of  coun- 
ty officers,  wu  npeaM  by  Act  ManA  31,  1876. 
— Commonwealtii  t.  Mann  (Pa.)  1003. 

Act  April  0,  1671,  as  amended  by  Act  March 
6,  1872,  providing  that  the  fees  of  the  covnty 
officers  of  Allegheny  county  shall  belong  to  that 
county,  repealed  Act  March  10,  1810.— Comston- 
wealth  V.  Allegheny  Oounty  (Pa.)  1061. 

An  action  of  tort  canaot  be  maintained  against 
the  commisskODers  of  the  levy  court  of  a  county. 
—Carter  v.  TTOds  0el.  Super.)  715. 

OOUKTS. 

See,  also,  "Justices  of  the  Peace.** 
Mandamus  to,  see  "Mandamus." 

The  jurisdiction  of  the  circuit  court  of  Anne 
Arundel  county  extends  to  the  channel  of  the 
Patapsco  river,— Acton  v.  SJtate  (Md.)  419. 

R.  1*.  1214—1217.  conferring  equity  powers, 
on  courts  having  jurisdiction  of  actions  of  ac- 
count, is  confined  to  actions  In  which  the  legal 
title  is  involved, — Leonard's  Adm'r  T.  Leonard's. 
Ex'r  (Vt)  783. 

Under  Act  July  7,  1885,  courts  of  common 
pleas  have  jurisdiction  of  partition  by  the  wid- 
ow of  an  heir  against  the  other  heirs.— Pale- 
thorp  V.  Palethorp  (Pa.)  017. 

Jurisdiction  of  the  court  of  common  pleas  to- 
try  de  novo  a  case  appealed  from  a  district  court 
on  account  of  the  absence  of  a  state  of  the  case 
settled  by  the  district  judge.— Feeney  t.  Rueger 
(N.  J.  Sup.)  217. 

The  common  pleas  division  has  no  authority 
to  review  a  ruling  of  the  district  court  in  over- 
ruling a  donuner.— Denison  t.  Foster  (R.  I.) 
894. 

The  orphans'  court  has  no  power  to  confirm  an 
allotment  of  land  made  by  a  widow  to  the  chl^ 
dreo  under  an  express  power  in  a  will  to  do  so 
in  her  discretion.— In  re  Schwarts's  Estate  (Pa.) 
1065. 

The  orphans'  court  cannot  transmit  to  a  court 
of  law  issues  assailing  as  fraudulent  parts  of  a 
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win  and  codidl  not  distinct  and  KreraUe.— 
FiUba  T.  Boyce  (Md.)  707. 

The  probate  court  has  no  iuriedlction  over  an 
equitable  claim  against  a  decedent's  estate.— 
Leonard's  Adm'r  t.  Leonard's  Bx'r  (Vt)  788. 

OOVKNANTS. 

See.  also,  "Deed." 

A  lessee  who  is  entitled,  nnder  a  coTenant  of 
the  lease,  to  purchase  the  leased  premises  on 
specified  terms,  may  recover  damages  arising 
from  the  loss  of  his  bargain  by  the  wrongful 
refusal  of  the  lessor  to  conT^.— Congr«ation 
of  Sons  of  Abraham  t.  Gerbett  (N.  J.  En.  St 
App.)  883. 

Question  whether  the  failure  of  a  grantor  to 
perform  a  corenant  to  pave  certain  streets  ex- 
cuses the  purchaser  of  a  lot  from  oompliaoce 
with  h!s  covenant  to  build  on  the  lot.— McCon- 
aghy  T.  Pemberton  (Pa.)  996. 

Ri?ht  of  defendant,  in  an  action  for  breach 
by  the  grantee  in  a  de«l  of  a  covenant  therein, 
to  show  that  the  land  received  in  exchange  for 
the  deed  was  not  worth  what  it  was  valued  at 
at  the  time  of  the  trade.— McCbnaghy  t.  Pember- 
ton (Pa.)  996. 

Coverture. 

See  "Husband  and  Vnte." 

OredlbUity. 

Of  witness,  see  "Witnem."' 

OBBDITOBS*  BTTTi. 

A  creditor  of  a  decedent  by  Judgment  In  an- 
ither  state  Is  entitled  to  sue  to  reach  moneys 
given  by  the  debtor  to  his  wife  and  children  in 
fraad  of  the  creditor.— Merdiants*  ft  Miners' 
Tran^.  Co.  v.  Boriand  (N.  J.  Gh.)  272. 

OBIMIZrAL  LAW. 

See,  also,  "Arreat":  "Grand  Jury":  'Tndlct- 
ment  and  Information";  "Jury";  "Witness." 

Particular  crimes,  see  "Arson" ;  "Disorderly 
Conduct";  "Extortion";  "False  Pretenses'^ 
"Homicide";  "Incest";  "Perjury." 

Insanity  produced  by  continned  dissipation  Is 
a  good  defense.-^tate  t.  Harrigan  (Del.  O.  ft 
T.)1052. 

A  motion  to  withdraw  the  plea  of  guilty,  and 
flubstitnte  one  of  not  guiltr,  is  addressed  to  the 
discretion  of  the  court.— Clark  v.  State  (N.  J. 
Sup.)  979. 

One  who,  under  false  pretenses,  obtains  goods 
ordered  through  a  salesman,  may  be  tried  in  the 
county  from  wUch  the  goods  were  shipped.- 
Commonwealth  t.  Karpowski  (Pa.)  572. 

It  is  not  error  to  allow  the  state  to  offer  to  call 
defendant's  wife  as  a  witness  if  defendant  did 
not  object— Commonwealth  T.  Weber  (Pa.) 
481. 

There  was  no  error  in  permitting  defendant, 
before  indictment  found,  to  be  brought  hand- 
cuffed Into  court  In  tlie  presence  of  the  grand 
jury.— CommoDwealHi  t.  Weber  (Pa.)  481. 

Propriety  of  statement  by  court,  upon  the  Jury 
reporting  a  disagreement,  that  the  trial  was  ex- 
pensive to  the  state,  and  that  a  dedsion  would 
serre  the  defendant's  interest.— State  t.  Goriuun 
(Vt.)  84S. 

Bight  to  consider,  on  a  motion  In  arrestof  jadg" 
menL  a  statement  of  facts  agreed  upon  as  show^ 
ing  uke  conduct  of  defendants  for  which  they 
were  Indicted.— State  t.  CnuBDs  (N.  J.  Sup.) 
233. 


Beceptlon  of  evidenoe. 

Admission  of  evidence  In  rebuttal  objected  ta 
bees  use  part  of  the  case  In  chief  is  not  aarig- 
able  as  error.— Commonwealth  v.  Bell  (Ps-)  123. 

The  order  of  Introdndag  testimony  is  in  the 
discretion   of   tbe  court— Oommonweslth  t. 

Weber  (Pa.)  481. 

Arguments  of  oounseL 

Improper  argument  of  counsel,  if  not  ob- 
jected to  when  made,  is  waiTod.— GonmoB- 
wealth  T.  Weber  (Pa.)  481. 

The  prosecuting  attorney  may  comment  M 
defendant's  failure  to  call  his  wife,  who  saw 
him  kill  her  father,  as  a  witness. — Goounoa- 
wealth  V.  Weber  (Pa.)  48L 

Evidenoe. 

The  voluntary  oonfession  of  one  accused  of 
arson,  tbongh  made  while  in  custody,  withoat 
counsM,  and  expecting  to  die  from  poisoB.  is  ad- 
missible against  him.— State  t.  Qorham  (Tti 

845. 

Effect  of  testimony  of  a  witness  tliat  he  hsi! 
advised  the  prisoner  to  confess,  as  ground  for 

?ue«tioning  on  appeal  the  admisribillty  of  a  oa- 
eesion  prevlotisly  admitted.— State  t.  Goriua 
(Vt)  845. 

ConcIutiveneSB  of  ruling  of  lower  court  as  ta 
the  admissibility  of  a  confessfon,  where  Hu  evi- 
dence of  the  circumstances  was  omflleting.— 
State  V.  (3orham  (Vt)  845. 

InstruotionB. 

It  is  not  error  to  state  without  comment  tbf 
claims  of  the  state  and  defendaDt.— State  v. 
Smith  (Conn.)  206. 

Propriety  of  charge  that  the  Jary.  In  oonsider- 
ing  the  truth  of  the  confeedon,  mignt  see  wheth- 
er defendant  would  have  been  likely  to  have  ct'ii- 
structed  a  false  story  fitting  all  the  circnmstao- 
ces  of  the  crime.— State  v.  Gorbara  (Vt)  845. 

In  the  absence  of  a  request,  a  failure  tn  ex- 
plain the  meaning  of  the  term  'YeaaonabI« 
doulit"  la  not  error.— State  ▼.  Smitb  (CSmib.) 

Where  the  jury  is  instructed  as  to  reaaonablf 

doubt,  a  failure  to  charge,  in  the  absence  of 
quest,  as  to  the  presnmptton  of  innocence,  b  not 
error.— State  v.  Smith  (Conn.)  206. 

New  trial. 

Tlie  use  of  intoxicating  liqoora  by  the  jurors 
will  not  be  ground  for  a  new  trial  unless  ex- 
cessive.—State  T.  Harrigan  (Dd.  O.  it  T.)  lOBH 

The  &ct  tiiat  one  of  the  two  bafUffia  In  diar..-r 
of  the  jury  went  home  to  sleep  wUI  not  vitiate 
the  verdict.— State  v.  Harrigan  (DeL  O.  ft  T.: 

1052. 

Question  whether  the  fact  that  the  Jury  haJ 
the  range  of  Oie  upper  pert  of  the  bnildini:  ia 
which  they  were,  and  that  two  asslBtant  Janiton 
had  access  to  them,  was  ground  for  a  new  trial. 
—State  v.  Harrigan  (Del.  O.  ft  T.)  1052. 

AppeaL 

The  admission  of  a  qaestbn  objected  to  will 
not  be  considered  where  no  exc^tioti  is  taken.— 
State  V.  Sawyer  (Vt)  2^. 

XJiiless  the  record  shows  the  contrary,  ft  inO 
be  presumed  a  motion  for  new  trial  was  nnnerly 
overruled.— State  v.  Perrigo  (Vt.)  S44. 

The  admiffiion  of  hearsay  evidence  is  hans- 
lesa  where  the  facte  it  tends  to  prove  htxt 
been  shown  by  other  evidence. — State  v. 
Stevens  (Conn.)  496. 

The  error  of  permitting  a  question  to  ht 
asked  in  an  objectionable  form  is  cured  wh^re 
the  answer  is  proper  and  admissible.— -State  v. 
Stevens  (Conn.)  496. 

Oross-Bxaminatdon. 

Of  witness,  see  "Wltueaa.'' 
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OUSTBBY. 

Curtesy  !■  not  defeated  by  the  fact  that  the 
estate  tail  held  by  the  wife  terminated  at  her 
deatli.-HoldeD  r.  Welii  (R.  I.)  265. 


DAJUA0BB. 

For  land  taken  for  public  use,  ne  "EminHit 

Domaio." 

For  loss  of  goods  shipped,  see  "Carriers." 

Right  to  recover,  as  damages  for  a  breach 
by  the  grantee  in  a  deed  of  a  covenaat  to  build 
on  the  lot  pardiased  by  him,  possible  profits 
which  the  grantw  expected  to  make  from  aales 
of  adjoining  lands.— McUonaghy  t.  Pemberton 
(Pa.)  996. 

In  an  action  for  breach  of  contract  to  sell 
a  store,  eridence  of  the  profits  reaUced  by 
plaintiff  while  in  the  ntore  before  the  breach  is 
admissible.— Collins  t.  Lavelle  (B.  X.)  434. 

Propriety  of  verdict  for  $400  In  an  action  for 
the  destruction  of  a  furnace  in  plaintiff's  house 
at  a  time  when  there  was  sickness  in  plaintiff's 
family,  and  the  furnace  was  neceasary  for  the 
proper  heating  of  tha  howe.— Vogd  T.  McAn- 
lifte  (R.  I.)  1. 

Action  for  wrongful  destruction  of  plaintiff's 
furnace,  in  which  evidence  tbat  his  oiild  was 
ill,  and  had  to  be  removed  to  another  room  in 
consequence  of  snch  destmction,  is  admissible, 
as  showing  cause  for  mental  suffering,  tbongh 
ihe  child  suffered  no  injury.— Vogd  t.  McAii- 
liffe  (B.  I.)  1. 

Damages  in  an  action  for  breach  of  contract  to 
Hell  a  store  examined,  and  hM  not  ezces^Te.— 
ColUna  T.  LBTelle  (B.  I.)  434. 

Propriety  of  verdict  for  $6,950  for  the  loss  of 
ihe  front  part  of  a  foot  by  a  man  21  years  of 
;tKe,  whercDy  he  was  prevented  from  working  for 
14  months,  and  permanently  incapacitated  for 
Mtanding  long  periods  of  time.— hilliott  v.  New- 
port StTBy.  Go.  (B.  10  604. 

Death. 

Of  party,  ice  "Abatemmt  and  ReriTal." 

Decedents. 

See  "SbcecDtors  and  Administrators";  *«WUIa." 
Traniaetiona  with,  see  **WltneBt." 

Declarations  and  Aflmiiwrioiii. 

Hee  "Bvideiice.** 


DEBD. 

i^ee.  also,  "Acknowledgment";  "Bonndarles" ; 
•'Covenants*';  "Fraudulent  Conveyances"; 
"Mortgages";  "Vendor  and  Pnrchaser." 

Compelling  acknowledgment,  see  "Acknowledg- 
ment" 

Batoppd  by.  me  "Bstonad." 
When  a  nwrtgage,  see  ^'Mortgages." 

There  is  a  preiniaption  that  the  grantee  in  a 
deed  paid  the  consideration  therefor.— Jones  v. 
■Cannon  (Del.  Super.)  621. 

The  presumption  tbat  a  deed  was  delivered 
when  execated  is  rebutted  by  the  execution  and 
delivery  of  a  similar  deed  several  yean  later.- 
Flynn  v.  Flynu  (N.  J.  Ch.)  30. 

Constmction  of  deacripti<m  by  me  tea  and 
Imnnds  in  a  deed  as  not  conveying  any  part  of 
the  roadbed  of  a  street  on  which  the  lot  was 
bounded.  —  Rieman  t.  Baltimore  Belt  B.  Co. 
(Md)  444. 


A  deed  which  was  not  delivered  until  seven 
years  after  Its  execution  hHd  to  have  passed  no 
title  till  Its  delivery.- Paddock  v.  Potter  (Vt.) 
784. 

Question  whether  a  condition  snbseqnent  was 
created  in  a  deed  to  a  city  by  a  atatemmt  that 
the  land  conveyed  was  to  be  used  for  a  street 
— Eilpatrick  T.  Olty  of  Baltimote  (Md.)  SOS. 

Where,  when  recdving  a  deed,  the  grantee 
executes  an  instrument  setting  forth  the  condi- 
tions thereof,  the  papers  should  be  read  tcHteth- 
er  in  determining  nis  title.— Norton's  Adnrr  v. 
Perkins  (Vt.)  1^. 

Examined  and  to  convey  a  free  and  com- 
mon use  of  an  alley  mentioned  thta^n.- Haas 
T.  Beqcen  (Pa.)  662. 

ConatructioD  of  conveyance  of  an  alley  way. 
as  conveying  the  entire  interest  of  the  grantor 
in  the  alley,  so  that  he  cannot  thmafter  con- 
vey any  right  to  the  nse  thereof  to  an  abntttaig 
owner.— McNeal  t.  Rebman  (Pa.)  1002. 

A  restriction  In  a  deed  that  all  bnildings 
shall  be  a  certain  number  of  feet  back  from  the 
front  line  applies  to  a  roofed  porch  permanently 
attached,  though  uninclosed.— Ogontz  Land  St 
Improvement  Co.  v.  Johnson  (Pa.)  IOCS. 

Evidence  examined,  and  hHd  that  the  grantor 
waived  a  breach  of  conditions.— Norton's  Adm'r 
V.  Perkins  (Vt)  148. 

Defective  AppUanoes. 

See  "Master  and  Servant" 

Defective  Bridges. 

See  ^'Bridges." 

Defective  Highways.  ' 

See  "Highways." 

Defective  Streets. 

See  "Hanlcipal  Corporatloni.*' 

Delegation. 

Of  legifllatiTe  power,  see  "Constitutional  Law." 

Delivery. 

Of  deed,  see  "Deed." 


Demiirrer* 


See  "Pleading.' 


DBBOBNT  ASfD  DISTBIBTTEIOH. 

See,  also.  "Curtesy";  *'Bxecaton  and  Admlnls- 
tratora";  "Wills.*' 

An  illegitimate  child  cannot  Inherit  from  her 
mother's  mother,  onder  Act  April  8, 1833.  1  17. 
—In  re  Bees*  Estate  (Fa.)  264;  i^eal  of  Ten- 
nent.  Id. 

Presumption  that  children  of  married  woman 
are  legitimate.— Scanlon  t.  Walshe  (Md.)  488. 

Marriage  of  woman  to  one  alleged  to  be  the 
father  of  children  born  to  her  while  living  with 
a  former  husband  hM  not  woof  of  their  illegit- 
imacy.—Scanlon  V.  Walshe  (Md.)  498. 

A  conveyance  by  a  mother  to  her  son  who  for 
17  years  had  turned  over  his  earnings  to  her, 
and  imMoved  her  property,  is  not  an  advance- 
ment—Beakhurst  T.  Crumby  (B.  I.)  763. 

Where  notes  given  an  heir  in  payment  of  bis 
share  were  based  on  a  settlement  subsequently 
set  aside,  they  were  properly  disallowed  as  pay- 
ment— Mflcomber  v.  Macomber  (Bw  L)  763. 
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DMCiiptkm. 

Tn  iQortfirage,  see  "Obattel  Afortgagea." 

Devise  and  Legaoy. 

See  "Wins." 

Kfl'bftmieni;. 

Of  attorney,  sae  "Attonuy  sAd  Client' 


DISCO  VBBT. 

Snffirfency  of  reply  to  iatCTTogatorles  calliog 
for  official  reports  by  an  agent  of  defendant 
a)nipau;  as  to  the  matters  in  coiitroTersy.  aa 
showing  that  Bueb  reports  were  made  for  sobmis- 
don  to  the-  cownsel,  and  hence  were  confidential. 
—^veaport  Go.  r,  PeanaylTanift  R.  Co.  (Pa.) 

DISORDEKLY  OONDUOT. 

The  complaint,  tmder  ReTision,  p.  30B,  |  B, 
for  a  refusal  of  a  father  to  aupport  hia  family, 
mnst  aver  that  the  township  may  become 
ebargtftble— Heller  t.  Biowd  (N.  J.  Sup.)  168. 

Dissolution. 

Of  partnenUp,  pM  "FutflcnUp.** 
DIVOBCB. 

A  decree  awarding  as  alimony  the  hoaband'a 
personal  estate"  held  not  to  entitle  the  wife  to 
the  personalty  wUch  be  wai  to  recdre  under 
a  will  CD  a  ^Tiafon  trf  testator'i  pnmerty.— In 
re  Fiaher  (R.  I.)  579. 

Documents. 

Aa  eridence.  see  *V¥ldaioe." 

Dne  Procew  of  Lav. 

See  "ConatitntioBsI  Law.*' 


The  owner  of  land  across  which  there  is  a  pri- 
vate way  can  prefect  his  fields  by  gates.— Hart- 
man  T.  Fick  (Pa.J  342. 

Right  of  an  hdr  to  discharge  water  upon  prop- 
erty, which  has  passed  to  another  heir,  in  the 
same  way  as  it  was  diadiarged  in  the  lifetime  of 
the  ancestor.— Mason  t.  Horton  (Vt.)  291. 

ETidence  examined,  and  held  not  to  show  that 
the  use  of  a  water  privilege  was  adverse  to  the 
right  of  the  owner,  who  had  ceased  to  tise  it— 
Mason  T.  Horton  (Vt)  291. 

Eridence  examined,  and  heti  sufficient  to  show 

an  easement  in  fnvor  of  the  grantee  of  land  

Bhret  t.  Gunn  (Pa.)  200. 

Xyection. 

Of  pasBenger,  see  "Ourlers." 

KTECTMENT. 

See,  also,  "Adrersa  Poaaesaion." 

Where  a  purdiaser  enters  under  an  agree- 
ment to  purchase,  but  refuses  a  sufficient  deed 
when  tendered,  the  vendor  can  bring  equitable 
^^rtment—Hall  y.  Clearfield  &  M.  Bj.  Co. 
(Pa.)  940, 


In  equitable  ejeetment  by  a  nortgagor,  whw 
the  complaint  alleges  payment  tbe  court  will 
take  an  accounting.— Grouse  v.  BuUey  (Pa.i 
551. 

The  grantee  in  an  unrecorded  conTeyance  of 
land  by  a  debtor  in  fraud  of  creditor*  caoDoi 
maintain  ejectment  against  a  purckaser  at  s 
sale  under  execution  against  the  debtor. — Han- 
ley  V.  Millard  fPa.)  Mt. 

A  mortgagee  may  maintain  ejectment  notwitb- 
Btandtng  the  statute  requiring  a  fbrecltwurf  asi 
the  first  proceeding  in  the  collection  of  the  debt. 
— Mershon  v.  Castree  (N.  J.  Sup.)  80SL 

It  is  no  defense,  in  an  action  to  recorev  land 

because  of  conditions  broken,  that  the  deed  wa» 
made  in  fraud  of  the  grantor's  creditora. — liar- 
ton's  Adm'r  v.  Perkins  (Vt)  14& 


BLBOnONS  AND  VOTERS. 

On  appUeation.  a  person  is  entitled  to  r^ 
istration  on  the  day  appointed  for  tite  nrlaaa 

of  the  registry  list,  under  Acts  1890,  c  573,  f 
14.-BlaSford  t.  Robinson  (Md.)  448. 

The  provision  that  an  appeal  fnxn  the  o9<<w 
of  registration  must  be  taken  within  one  we^ 
after  the  final  day  of  the  October  alttiiis,  ia  man- 
datory.—Cox  T.  Bryan'(Md.)  852. 

The  fact  that  a  persw'a  aante  doe*  not  appear 
on  the  polios  coisib  of  the  registered  votecs  of  m 
ehy  does  not  prove  that  he  is  not  ntilled  to 
Tote  m  aacb  <£<?.— Lantfianimer  t.  MouMr  4Md.> 

Where  it  is  undisputed  that  a  reeiatered  voter 
has  lived  in  the  city  and  precinct  for  the  statu- 
tory period,  the  fact  that  he  has  no  parttcntar 
home  in  the  precinct  does  not  render  Us  reinstTa- 
tioQ  invalid.— Langbammer  v.  Mimter  (Md.t  3fW. 

The  entries  in  the  registry  of  roten  an  ad- 
missible to  show  that  the  roister  acted  property 
ia  lacing  the  names  thencm.— liMiAaaimer  t. 
Munter  (Ud.)  300. 

An  order  reanlrlnf  tte  polls  on  a  btnnn^b 
election  to  be  open  n>r  an  hour  less  flian  that 

prescribed  by  the  act  is  fatally  defective,  tfaoucfa 
the  result  is  not  affected  thereby. — Hat^nsoo 
V.  Woodruff  (N.  J.  Sup.)  224. 

EMINENT  DOMAIN. 

An  set  anttuwisiing  a  atreeC-TaUway  oooipaniy 
to  acquire  by  condemaatioa  an  easesnent  m  the 

roadway  of  a  turnpike  company  is  not  onconsti- 
tutional. — President  etc:,  of  Baltimore  &  F. 
Turnpike  Road  t.  Balflmor&  CX  ft  B.  IC  P.  R. 

Co.  (ftld.)  854. 

Immateriality  of  repeal  of  certain  provision  in 
the  flowage  act  when  the  petition  lor  the  as- 
sessment of  damages  was  fil^  before  the  al- 
leged repeal.— Dow  v.  Electric  Co.  (N.  H.)  22: 

Right  of  railroad  company,  a  tight  to  cron 
the  tracks  of  which  below  grade  was  condemn- 
ed by  another  company,  to  show  that,  if  it 
wislied  to  build  more  tracks  on  its  right  of  way, 
it  would  have  to  construct  additional  abut- 
ments and  bridges.— Xatioual  Docks  &  N.  J.  i. 
Connecting  Ry.  Oo.  T.  FennsyWania  R.  Co.  (S. 
J.  Sup.)  462. 

Compensation. 

Damages  for  (diangiDg  the  grade  of  a  street  aie 
the  difference  in  value  of  tne  nremiaee  beforp 
and  after  the  change.— May  v.  C&ibo&dale  Trac- 
tion Co.  (Pa.)  Gff7. 

The  jury  may  consider  whether  the  tract  wti 

ripe  for  city  improvements,  and  could  have 
been  sold  by  the  front  foot— Warden  t.  Gitr  ot 

Philadelphia  (Pa.)  92a  ^ 

Where,  pending  ocoidemDation  proceediuca. 
an  owner  with  notice  erects,  a  buildiag  oo  thr 
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land  to  be  taken,  bia  d&magM  will  be  assesaed 

without  reference  to  the  building.  —  Uoyd  T. 
Town  of  Fair  Haven  (Vt.)  IIM. 

Evidence  of  the  Talae  of  Ibe  baildings  Bep* 
Knite  from  the  loMd  in  admissible.— Warden  t< 
City  of  Philadelphia  (P&.)  828. 

In  proceedings  to  condeain  proper^  of  a  gas 
company,  for  whicb  it  daimed  $25,000  dEmaeea, 
evidence  that  its  canital  stocli  was  only  that 
amunnt  wa«  admissible.— &)riBg  City  Gaslisht 
Co.  V.  Pennsyirania.  S.  V.  R.  Co.  (Pa,)  368. 

Question  wb«ther.  in  proceedings  to  condemn 
nnnrc-upipd  laud  of  a  gas  compaay,  the  jury 
ouitld  consider  the  possible  fatnre  growth  of  the 
towns  sv^^ed  hy  the  company.— Spring  GHy 
f^sdlgfat  Ch.  T.  PeaoaylraBlii,  S.  T.  R.  Co.  <Pa.) 
3US. 

AVhcrc  land  held  in  common  and  unimproved 
bad  been  idatt»i,  but  the  plat  had  never  been 
recorded,  it  was  trror  to  assess  the  damages  on 
the  theory  that  the  streets  and  lots  laid  out  in 
the  triat  were  actual  streets  and  lot«. — Phillips 
T.  St.  Clair  Indine-Plaae  Co.  (Pa.)  «0. 

Sleasure  of  damages,  in  proceedings  by  a 
railroad  company  to  condemn  the  right  to  cross 
tracks  of  another  below  grade,  for  the  cost  of 
the  building  by  the  latter  of  additiona]  abut- 
ments and  bridges  in  case  it  was  desired  to  use 
mil  of  its  light  of  way  for  trackage.— Nadonai 
Docks  &  N.  J.  J.  Connecting  Ry.  Go.  t.  Peno- 
sylvania  E.  Co.  (N.  J.  Sup.)  4^. 

Remedies  of  landowners. 

The  construction  of  a  atreet  railway  on  a 
country  road  will  be  enjoined  nntll  damages  are 
paid  to  abutting  owners.— Pennsylvania  R.  Co. 
T.  Montgomery  County  Pass.  By.  Co.  (Pa.)  468. 

Where  street  railways  han  been  constructed 
over  country  rouds  without  opposition,  and  by 
mutunl  mistake  as  to  the  rights  of  the  partira, 
the  only  remedy  of  abntting  owners  is  by  ac- 
tion for  damages.— Pennsylvania  R.  Co.  t. 
MontgomerT  Oounty  Pass.  Ry.  Oo.  (Pa.)  468. 

An  abutting  owner  on  a  borough  street  may 
pnjoin  the  constrnction  of  a  street  railway  not 
having  permission  from  the  local  authorities.— 
Thomas  t.  Inter^Jonnty  St.  Ry.  Oo.  ^a.)  476. 


Of  Jndgmant^ 


M  ''JTndgmMt.'* 


See,  also.  "OredltonT  Bill";  "Disoovery"; 
"FrnudnJent  Conveyances";  "Injunction"; 
""Mortgages";  "Partition";  'Tartnership"; 
■•'Receivers";  "Specific  Performance";  "Stibro- 
.(fation";  "Trosti" 

Jurisdiction  of  eqnity  to  compel  payment  of 

counsel's  claim  for  compensation  for  collecting 
cuuiity  moneys  out  of  funds  due  the  county, 
there  being  a  good  remedy  at  law.— Chew  v.  Per- 
kiuB  (Md.)  507. 

Where  title  to  land  purchased  by  several  is 
taken  in  one,  the  others  can  establish  their  in- 
terests in  the  proceeds  of  its  sale  only  in  equity. 
— I.>eouard'8  Adm'r  v.  Leonard's  Ei'r  (Vt.)  783. 

Equity  has  no  jurisdiction  in  a  direct  proceed- 
ing to  determine  whether  the  election  of  the 
din-ctors  of  a  private  corporation  has  been  legal- 
ly bekl.— Kean  v.  Union  Water  Co.  (N.  J.  Brr. 
&  App.)  282. 

Sufficiency  of  a  Bhowing  of  license,  by  a  land- 
owner to  a  railroad  company  to  erect  improre- 
mcnts  thereon,  to  justify  tiie  interposition  of 
equity  in  a  proceeding  to  condemn  the  land  for 
iniriHMim  of  the  (.iiuiiMiuy. — Penusylvania,  P.  & 
B.  U.  Co.  V.  Trimmer  (N.  J.  Gh.)  310. 


Right  of  company  which  built  improvements 
OD  land  of  ansther  to  ask  equity  to  assume  juris- 
diction of  proceedings  to  condemn  such  land  oa 
the  ground  that  it  erected  such  improvements 
under  mistake.— PenuByivanla,  P.  &  B.  R.  Co.  v. 
TVlmmer  (K.  J.  Ch.)  810. 

A  bin  to  compel  the  surrender  of  corporate 
stock,  alleged  to  have  been  given  to  defendant 
in  consideration  of  illicit  relations  between  the 
owner  a»d  defendant  will  be  stricken  from  the 
files  beeaiiae  sodi  contract  is  lmnu»nU,  and  oar- 
ties  will  be  left  to  their  legal  remedy.— Brindler 
V.  Lawton  (N.  J.  Ch.)  384. 

One  holding  the  legal  title  to  land,  bot  as  to 
a  moiety  thereof  in  trast  for  another,  cannot  ao- 
qnire  snth  other's  intereet  by  a  parol  agreement 
of  BtK*  other  to  relinquish  the  same  on  ^e  pay- 
ment of  certain  claims  s^alnst  both.— lynan  t. 
Warren  (N.  J.  Ch.)  586. 

Beformation  of  ooDtracta. 

One  seeking  to  modify  a  written  coatraet  on 
the  crouHd  of  fraud  mast  establish  the  fact 
undoubted  evidence,— Thayer  v.  Seep  (PaJ  1072. 

OanoeUation  and  resolsslon  of  oontraots. 

The  lessee  of  a  mill  after  possession  for  a 
year  cannot  rescind  the  leaae  for  misfcnreeen- 
tations  as  to  the  capad^  of  the  mill.— Richard- 
son T.  Horn  (Del  Biipero  896. 

Mere  delay  by  one  party  to  an  executory  con- 
tract that  may  be  performed  within  reasonable 
time,  does  not  of  itself  entitle  the  other  party  to 
rescind.— Sea  Isle  City  Lot  &  Buildinfi  Ass'n 
No.  3  V.  McTagae  (N.  J.  Err.  &  App.)  727. 

A  confidential  physidan  and  agent  of  a  pa- 
tient 70  years  of  age  has  the  harden  of  prov- 
ing  that  a  deed  of  all  her  real  estate  in  trust 
for  herself  for  life,  and  thereafter  to  him,  was 
honestly  nude.- Unmb  t.  Lnkens  (Pa.)  1^. 

Aooonntiag. 

Where  an  administrator  reports  a  sale  of  as- 
sets when  no  sale  was  made,  the  decree  allowiug 
the  account  will  be  set  aside,  and  an  account- 
iag  of  the  Talae  of  the  assets  iriO  be  requited. 
Schweitzer  t.  Bonn  (N.  J.  Gh.)  34. 

On  enjoining  a  breach  of  covenant  of  good 
will,  equity  will  take  an  account  of  the  profits 
lost  in  consequence  of  the  breach. — Patterson 
v.  Qlaaamire  (Pa.)  40. 

A  bill  for  an  account  by  an  administrator  of 
a  mortgagor  against  the  mortgagee,  alleging 
merely  the  existence  of  complicated  accounts, 
is  insufficient- Murphy  v.  Eddy  (R.  I.)  435. 

Suit  for  an  acoount^g  of  profits  of  defend- 
ant's store  of  which  plaintiff  claimed  a  part  in 
which  the  answer  denying  plaintifTs  rignt  to  a 
share  in  the  profits  was  held  responsive  to  the 
bill.-BaUie  T.  Bailie  (Pa.)  24& 

Laches. 

Laches  in  bringini;  suit  is  no  defense  unless, 
because  thereof  defendant  has  been  pr^adiced. 
-^Tynan  v.  Warren  &.  3.  Oh.)  S&O. 

Eight  years  after  the  confirmation  of  an  ac- 
count of  au  executrix,  one  who  has  taken  no 
steps  to  appeal  cannot  apidy  to  have  the  ex- 
ecutor and  executrix  file  an  account  showing  the 
disifositions  of  a  mortgage  to  the  executrii^s  tea* 
tator.~In  re  Young's  Estate  (Pa.)  373. 

Evidence  showins  gross  ladies  on  the  part  of 

one  dainiiug  under  an  alleged  oral  contract  for 
the  conveyance  by  defendant  of  laud  which  was 
sold  to  defendant  undpr  execution  against  plain- 
tiff, plaintiff  having  delayed  for  Vi  years  to  take 
any  action  therbunder,  though  knowing  of  a 
sale  by  defendant  to  a  tiilra  person. — ^Borr  t. 
Kase  (Pa.)  954. 

A  suit  in  which  plalntiS  has  taken  no  steps 
for  six  years,  during  which  time  all  the  defend- 
ants and  their  witnesses  have  died,  wUl  be  dW> 
miaaed.— Lang  v.  BelloS  (N,  J.  Cb.}  OOi, 
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Pleading. 

A  general  demurrer  must  fail  If  there  Ib  any 

Sonnd  on  which  the  hill  can  he  retained.— 
eyers  t.  Schnman  (N,  J.  Ch.)  460. 

A  bill  for  relief  &nd  discoTery  must,  u 
sgainst  a  ceDeral  demurrer,  show  a  right  to 
Bome  part  of  the  relief  independent  of  the  dis- 
covery.—Meyera  T.  Schaman  (N.  J.  Ch.)  460. 

Sufficiency  of  a  bill  to  enjoin  the  pollution  of  a 
wirinff  in  connection  with  an  answer  dtmyinfc  the 
auwatlotu  thereof  pnttfnv  in  issae  the  rights 
of  the  parties  to  the  use  of  the  spring.— Goffrln  t. 
Cole  (Vt)  813. 

Bight  in  a  suit  to  en;foIn  the  pollution  of  a 
spring  under  a  prayer  tor  general  relief  to  oh- 
tain  a  confirmation  of  orator  s  title  to  the  q>ring. 
-Coffrin  v.  Cole  (Vt.)  313. 

A  bill  by  a  decedent's  wife  to  recover  money 
on  a  policy  of  insorance  asdgned  to  her  by  her 
husband  examined,  and  htid  soffident,  though  I 
it  admitted  a  prior  formal  aselgnmeot  to  de- 
fendant.—Meyers  T.  Schuman  (N.  J.  Ch.)  460. 

Where  the  answer  to  a  bill  to  enforce  a  trust 
created  by  parol,  admits  the  trust  and  does  not 
claim  the  benefit  of  the  statute  of  frauds,  the 
trust  will  be  enforced  though  the  answer  is  not 
signed  by  defendant— Tynan  Warren  (N.  J. 
Ch.)  596. 

An  answer  to  which  the  oath  has  been  waiTed, 
haTinc.  under  Jadiciaiy  Act,  c.  20,  {  19,  the  ef- 
fiect  of  a  pleading  at  law,  can  be  excepted  to  for 
inanflklency.  —  HcTwiggan  t.  Hanter  (R.  I.) 


Bvldence. 

Burden  of  proof  on  complainant  to  overcome 
the  answer  by  two  witnesses,  or  by  one  witness 
and  corroborative  circumstances,  the  answer  de- 
nying the  charge,  and  averring  ownership,  lo- 
dependent  of  the  property  alleged  to  have  been 
misapg^riated  Iv  him.— Hasten  t.  Harrison 

Practice. 

All  proceedings  under  a  bill  not  indorsed  with 
notice  to  appear  in  conformity  with  Amended 
Equity  Rules  Jan.  15,  1894,  are  void.— Cassidy 
V.  Knapp  (Pa.)  638. 

Where  the  amount  of  damages  for  breach  of 
covenant  against  incumbrances,  is  admitted  by 
the  party  liable,  such  damages  may  be  assessed 
by  a  court  of  equi^  without  the  intervention  of 
a  jury.— Schmid  v.  Usiewski  (N.  J.  Err.  &  App.) 
603. 

Where  an  objectloD  la  made  to  a  gtiestion  be- 
fore an  examuer  becaase  it  la  leading,  the 
ground  of  Uie  objection  shonld  be  stated  and  re- 
corded by  the  examiner.— Freeny  v.  Freeny 
(Md.)  304. 

Province  of  jury  on  an  equitable  issue  arising 
In  an  action  at  law.— Baldwin  v.  Taylor  (Fa.) 
280. 

Sufficiency  of  exceptions  to  testimony  taken 
before  an  examiner.— Freeny  t.  Freenx  (Md.) 
804. 

BBBOB,  WRIT  OF* 

See,  also,  "Appear*;  "Certiorari." 

A  rule  striking  out  a  sham  plea  is  not  review- 
able by  writ  of  error.— Merriion  t.  Caatree  (N. 
J.  Sup.]  602. 

Batatefl, 

Created  by  deed,  see  "Deed." 
 by  wfll,  8oe  "Wills." 

BSTOFFBQCfc 

A  grantor  la  esto|)ped  by  a  clanae  in  a  deed 
conveying  bis  fiva-twdftha  interest  In  wtahi 


land,  with  a  covmaat  of  warranty,  to  deny  that 
the  deed  conveyed  five-twelfths.- I/Ogmn  v.  Et- 

ton  (N.  H.)  13. 

Where  goods  are  placed  In  defendant's  lifln-'." 
with  notice  that  they  were  pledged,  and  ia 
liaoce  on  his  promise  not  to  interfere  with  thean. 
h3  is  estopped  to  allege  that  the  pledge  was  ia- 
valid.— Tradesmen's  Nat  Bank  v.  Indiana  Bt- 
cycle  Co.  (Pa.)  337. 

Right  of  one,  availing  himself  of  tlie  pririlege 
granted  by  a  statute  to  flow  oth«s'  lands,  to  tt- 
tack,  as  anconstitutional,  part  of  the  law  pro- 
viding for  damages.— Dow  v.  Klectric  Co.  (N. 
H.) 

Question  whethw  one  of  two  adjoiiiiiic  owoen 
was  estopped  to  refuse  the  vm  of  a  ita&way  on 
his  premises  to  the  oQier.— Baldwin  t.  Tvkr 

(Pa.)  250. 

Sufficiency  of  evidence  to  estop  one  from  ob- 
jecting to  the  erection  of  telwraim  poles  in  front 
of  his  residence.— Western  llnton  Td.  Go.  v. 
BulUrd  (Vt)  286. 

Whnre  hdra.  not  acting  fn  isnorance  of  the 
true  state  of  facta,  have  claimed  in  a  wtll.  tbfr 
are  estopped  to  mny  Ha  validity.  —  FMier  v. 

Boyce  (Mi)  707. 

Estoppel  of  woman  to  deny  8tatem(>nts  made 
by  her  in  previous  proceedings  as  to  the  pater- 
nity  of  her  children.— Scanlon  v.  Walshe  (Md.' 
4Eh1 

Risht  of  parties  interested  in  an  estate  to  dm* 
the  power  of  a  special  administrator  to  allow  a 
certain  set-off  after  they  approved  sach  allow- 
ance on  tiie  settlement  of  tibe  administrator's  ac- 
count^Foater's  Bx'x  v.  Stone  (VtO  84L 

OTXDBVGHL 

See,  also,  "AMrampstt" 

Tn  criminal  cases,  see  "Orindnal  Lav.** 

Objections  to,  see  "Trial." 

Of  adverse  possession,  see  "Adverse  Poeaeerion." 
Of  boundarv,  see  "Boundaries." 
Of  partnership,  see  ''Partnership." 
Reception,  see  "Trial." 

Proof  that  land  has  long  been  need  as  a  pas- 
ture raises  no  presumption  tiiat  at  a  poiod  keg 
prior  to  the  present  time  It  was  ao  need. — Mar- 
tin V.  Curtis  (Vt.)  296. 

Under  1  Rev.  St  N.  Y.  c.  3,  marg.  p.  75a  the 
record  of  a  mortgage  is  a  record,  within  Const. 
U.  S.  art  4,  i  1,  and  can  be  exemj^lfied  and  as«>i 
in  evidence  in  another  state.  — Chaae  t.  Ckryl 
(N.  J.  Sup.)  1024. 

.Where  an  employe  of  defendant  carrier  detuM 
on  a  cross-examination  making  certain  Btnt*- 
ments  as  to  the  cause  of  the  accident,  «nch  state- 
ments may  be  shown  by  other  persoiia  for  tt* 
purpose  of  affecting  his  credibihty,  bat  not  a< 
showing  defendant's  liability.  —  Dampman  t. 
Pennsylvania  B.  Oo.  (Pa.)  244. 

Judicial  notice. 

The  court  will  not  take  judicial  notice  of  a  > 
cal  option  election.— Whitman  v.  State  (Md.)  o2'- 

The  court  will  not  take  judicial  notice  of  Tb^ 
contents  of  city  ordinances. — Shanfelter  t.  Gvr 
of  Baltimore  (Md.)  439. 

Best  and  secondary  eridenoe. 

Where  a  party  made  no  search  for  a  lost  ic- 
strument  executed  12  years  before  trial,  with- 
in three  years  of  the  trial,  parol  proof  of  it» 
contents  was  not  admlirible. — Burr  t.  Kaar 
(Pa.)  954. 

Deolaratlons  and  admlBsions. 

Admissibility  of  declarations  of  decedent,  uz- 
der  whom  defendant  claimed,  wliile  in  posmt>- 
sion  of  the  land,  as  to  how  ahe  obtained  am: 
kept  possession,  decedent  having  claimed  br 
adverse  possession. — ColHns  v.  Lynch  (Pa.)  921. 
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Tn  an  action  against  a  suretr  on  a  lease,  dec- 
larations by  the  lessee,  when  the  surety  was  not 
present,  as  to  the  amoant  of  the  rent,  are  inad- 
missible.—Nickols  T.  Jones  (Pa.)  329. 

On  an  issue  as  to  whether  a  bond  aosolute  on 
its  face  was  given  to  secure  the  obligee's  sup- 
port, his  statements  made  before  its  execution 
and  after  to  that  effect  are  admissible. — David- 
son V.  Young  (Pa.)  557. 

Declarations  by  the  grantor  aa  to  a  breach 
by  the  grantee  of  the  conditioni  of  deed  made 
in  hia  abaence  are  inadmisdUa  —  Norton's 
Adm'r  T.  Perkina  (VL)  148. 

Statements  by  a  former  owner  of  plaintiff's 
land  that  he  had  always  occupied  to  the  line 
claimed  by  plaintiff  are  inadmissible  on  an  is- 
sue as  to  a  boundary. — Swerdferger  v,  Hopkins 
(Vt)  163. 

Declarations  of  one  alleged  to  be  an  officer 
of  defendant  corporation  are  not  admissible, 
where  the  witness  cannot  identify  such  officer. 
—Mason  Fmlt-Jar  Ca  t.  Paine  (Pa.)  96. 

Opinion  evidenoe. 

Admisribility  (tf  expert  evidence  on  the  ques- 
tion of  damages  in  an  action  for  the  breach  of 
a  covenant  to  build  on  land.— McCooagby  v. 
Pemberton  (Pa.)  996. 

A.  witness,  acquainted  only  with  the  value  of 
gas  machinery  and  the  fixtures  of  a  gas  nlant, 
cannot  testify  as  an  expert  as  to  the  value  of 
vaciint  land  owned  by  the  company,  which  is 
sought  to  be  condemned.— Spring  City  Gaslight 
Co.  V.  Pennsylvania,  S.  V.  R.  Co.  (Pa.)  368. 

Admissibility  of  the  opinion  of  an  officer  as  to 
vrhether  certain  facts  to  which  he  bad  testified 
on  trial  of  one  be  had  arrested  were  ausnicions 
circnmataneea. — State  r.  Qorbam  (Vt)  846. 

Witnesses  who  have  shipped  mules,  and  know 
their  habits,  can  testifr  as  to  the  cause  of  inju- 
ries .certain  mules  had  suatalned  while  in  the 
cars.— SchaefTer  t.  Philaddphia  &  R.  B.  Oo. 
(Pa.)  108a 

Doouments. 

An  accoant  In  a  ledger  not  a  book  of  original 
entries  is  inadmissible  to  prove  indebtedness. — 
In  re  Huston's  Estate  (Pa.)  553. 

Admissibility  aa  original  evidence,  in  an  action 
to  recover  from  the  owner  of  a  bulldiog  money 
advanced  to  the  contractor,  of  memoranda  fur- 
nished plaintiff  of  the  labor  perfonned  and  ma- 
terial furnished,  which  other  evidence  tended  to 
show  to  be  correct.-<]nrtto  v.  Bradley  (Conn.) 
591. 

Parol  evidence. 

Admissibility  of  parol  evidence  to  show  what 
defendant's  grantors  meant  by  conreying  to  him 
"all  right"  possessed  by  them  to  the  spring  in 
dispute.— Coffrin  v.  Cole  (Vt.)  313. 

Where  a  contract  provided  for  a  monument  in 
accordnnce  with  a  certain  design  of  certain  spec- 
ified dimensions,  parol  evidence  la  inadmissible 
to  show  that  variations  from  the  dimensions 
were  made  in  order  to  conform  to  the  design.— 
CQUer  T.  Dii  (Vt.)  780. 

An  nnambfgaons  written  contract,  when  sued 
on  in  the  court  of  law,  is  nnalterable.— Martin  v. 
Insarance  Go.  of  North  America  (N.  J.  Sop.) 
-213. 

Where  a  mortgage  describes  the  property  as 
everything  In  stock  or  in  process  of  manufac- 
tare  in  a  shop,  parol  evidence  that  it  included 
the  machinery  and  books  of  account  is  inadmis- 
sible, but  it  may  be  shown  of  what  the  stock 
connsted.— Coombs  v.  Patterson  (B.  I.)  428. 

Of  witnett,  see  "Witnen" 


Examiners. 

In  chancery,  see  "Equity." 


BXOEFTIOirS,  biij:i  of« 

See,  abo,  ''Appeal.** 

When  an  unsigned  bill  of  exceptions  Is  con- 
nected with  the  one  succeeding,  its  recitals  of 
fact  form  part  of  the  latter.— Sehaeffer  v.  Karm- 
ers'  Mut.  Fire  Ins.  Co.  of  Dug  Hill  (Md.)  317. 

Where  exceptions  are  not  presented  until  after 
the  extended  time  baa  expired,  they  are  moper^ 
ly  disallowed.— Wilaon  v.  Donnelly  (R.  I.)  966. 

Ezoendva  Damages. 

See  "Damages.** 


EZEOUnON. 

See,  also,  "Attachment";  "Exemptions":  "Oar- 
nishment" 

A  cairias  will  Issue  on  a  judgment  against  an 
employer  for  injuries  to  an  employ^  from  a  de- 
fective scaffold.— Rom berger  v.  Henry  (Pa.)  634. 

Where  a  forthcoming  bond  is  given  by  the 
execution  debtor  the  parties  thereto  are  liable  to 
the  sheriff  to  whom  it  is  made,  and  to  his  succes- 
sor^ on  breach  thereof.— Stocker  v.  Deck  (Pa.) 
655. 

A  return  on  levy  reciting,  "Levied  on  goods 

and  chattels  as  per  inventory  and  appraisement 
annexed,"  is  sunicient,  when  made  m  conform- 
ity with  the  practice  of  the  county.— Flinn  v. 
Fecnimore  (Del.  Super.)  586. 

Where  a  purchaser  at  an  execution  sale  of  a 
debtor's  land  knows  of  a  resulting  trust  in  it 
tn  favor  of  the  debtor's  wife,  he  acguireB  no 
rights  against  her.— Miller  v.  Baker  (Pa.)  121. 

On  judgment  in  ejectment  by  a  landlord  for 
breach  oi!  covenant  for  subletting  under  Act 
July  12,  18^!,  no  execution  against  the  person 
is  allowable.— I<ang  v.  Findi  (Pa.)  84. 

SXBOUTOBS  AND  ABMINIS- 
TBATOBS. 

See.  also,  "Descent  and  Distribntion";  "Wills." 

An  executor  of  a  surety  cannot  consent  to  the 
discharge  of  a  mortgage  given  to  secure  the 
debt,  for  which  testator  was  surety,  until  all  the 
conditions  have  been  complied  with. — Monroe  v. 
De  Forest  (N.  J.  Ch.)  773. 

An  administrator  may  awly  the  income  of  a 
legacy  to  the  satisfaction  of  a  judgment  obtained 
by  him  against  the  legatee  for  a  debt  due  the 

estate.- In  re  Fisher  (R.  I.)  579. 

A  resolution  of  the  general  assembly  accepting 
a  legacy  and  its  conditions,  is  a  sutScient  assur- 
ance to  justify  the  executor  in  paying  over  a 
legacy  to  the  state. — Webster  v.  Wiggin  (R.  I.) 
824. 

Where  family  settlements  of  an  estate  were 
continued  for  16  years,  and  particinnted  in  by 
all  interested,  they  can  be  set  asiilo  only  for 
gross  fraud.— In  re  Palethorp's  Estate  (Pa.)  8S3. 

The  appoiottnent  of  an  administrator  de  bonis 
non,  in  no  way  interested  in  the  property,  over 
a  legatee  who  was  a  qualified  applicant,  was  im- 
proper.—Emsley  T.  Young  (R.  rj  692. 

A  foreign  administrator  may  execute  a  power 
of  sale  contained  in  a  mortgage  on  land  to  hi» 
intestate.— Tburber  v.  Carpenter  (R.  I.)  5. 

Right  of  one  entitled  to  the  funds  of  decedent 
to  proceed  in  equity  against  the  executor  In  or< 
der  to  procnre  the  payment  of  the  proceeds  of 
the  estate.— OuTiaon  v.  Hill  (Md.)  794. 
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Iiuufficiencr  of  affidarit  of  defense  in  an  ac- 
tion on  an  administrator's  bond  hj  a  suardian 
for  failure  to  pay  liim  money  in  compliance  with 
«n  order  of  distribution.— Commonwealth  t.  De- 
l^tx  (Pa.)  63S. 

Claims  against  estate. 

Eridence  in  proof  of  a  claim  agrainst  an  estate 
examined,  and  held  sufficient  to  sostain  the  judg- 
ment—In  re  Hambleton's  Estate  (Fa-)  258;  Ap- 
peal of  lAmborn,  Id. 

Settlement  and  accounting. 

Right  of  adminirtrator  to  allowance  for  aerv- 
Ices  rendered  in  part  in  rejfard  to  funds  which 
he  ajMnvpriated.  —  Foster's  Ex'x  v.  Stone  (Vt.) 
841. 

An  admfofstrator  irho  appropriated  funds  of 
the  estate  is  chargeable  therewith,  with  com- 
pound annual  interest  from  the  several  dates  of 
the  appropriations. — Foster's  Ex'x  v.  Stone  (Vt.) 
841. 

Kight  of  administrator  who  appropriated  funds 
of  the  estate  to  compensation  for  services  prop- 
■erly  rendered  by  him,  and  to  reimbursement  for 
expenses  paid  by  him.— Foster's  Ex'x  t.  Stone 
(Vt.)  S41. 

In  the  absence  of  evidence  of  fraud,  an  ex- 
ecutor should  be  credited  with  the  amount  of 
an  account  proven  In  the  orphans'  court— Gar^ 
Tison  V.  Uill  (Md.)  T94. 

Where  an  executor  holding  shares  of  stock  In 

his  own  name,  and  as  administrator,  reported 
the  sale  of  testator's  stock  at  a  certain  price, 
when  none  had  been  sold,  and  sold  the  testator's 
stock  later  at  less  than  the  market  price,  such 
latter  sale  will  be  considered  as  from  hla  own 
holding.— Schweitzer  t.  Bonn  (N.  J.  Ob.)  24. 

Where  issues  of  fact  ore  raised  as  to  items  fn 
an  executor's  account  as  a  ground  for  opening  a 
confirmation  thereof,  th^  cannot  be  disposed  of 
without  the  taking  of  testimoiv.— In  re  Long's 
Estate  (Pa.)  1093;  Appeal  of  Barner.  Id. 

Any  person  Interested  in  the  diaposltton  of  de- 

-cedent's  property,  may  file  exertions  to  the  ac- 
count of^  the  executor  or  administrabv. — Dun- 
ham T.  Marsh  (N.  J.  Err.  &  App.)  619. 

Evidence  examined  in  an  action  to  surcharge 
an  administrator,  and  held  not  to  show  an  ad- 
mission by  an  heir  of  a  debt  due  the  estate.— In 
re  Huston's  Estate  (Pa.)  6G3. 

Actions* 

Where  an  administratrix  Inventories  certain 
property  belonging  to  third  persons  as  the  prop- 
erty of  a  decedent,  the  owner  can  sue  at  law  to 
recov^.  —  Beekman  v.  Gottrell  (N.  J.  Err.  & 
App.)  29. 

Judgment  will  be  against  an  executor  per- 
sonally on  a  contract  made  by  him  for  the  ben- 
efit of  the  estate.— Doolittle  v.  Willet  (N.  J.  Err. 
&  App.)  3S5. 

Where  a  husband  bequeaths  all  his  property 
absolutely  to  his  wife  with  power  of  disposi- 
tion, her  administrator,  on  her  death,  is  a  i>rop- 
er  person  to  sue  for  money  due  his  unsettled 
estate.— Crampton  v.  Seymour  (Vt.)  8S9. 

Where  the  ranker  of  a  note  due  to  an  estate 
resides  in  a  foreign  state,  a  collusive  psyment 
of  it  to  an  administrator  whom  such  maker  pro- 
cures to  be  appointed  is  not  a  bar  to  an  attach- 
ment by  the  executor  in  tlie  state  in  wtiich  let- 
ters issue.— 'Amsden  v.  Danielson  (B.  L)  4. 


EXEMPTIONS. 
From  taxation,  see  "Taxation." 

A  claim  for  an  exemption  need  not  be  in  writ- 
ing.-Hart  v.  Hart  (Fa.)  352. 

A  dalm  for  an  exemption  may  be  made  within 
a  reasonable  time  after  defendant  has  notice  of 


the  writ  of  venditioni  exponas.- Hart  T.  Hart 
(Pa.)  3rj2. 

A  claim  should  not  be  rejected  because  made 
six  days  after  the  first  advi-rtisement  of  ■- 
cution  sale,  and  only  ten  days  before  the  faw-. 
where  the  sale  was  not  delaVed,  and  no  addi- 
tional costs  were  fnairred.--Snyder  r.  Sdimicfc 
(Pa.)  124. 

Expert  Testimony. 
See  "Svidflnoa." 

XCKTOBTEOZr. 

The  Incumbent  of  an  office  created  by  an  us- 
eonstitntiounl  statute  cannot  be  gnilty  of  extur 
tion.— Kitby  v.  State  ^.  J.  Sup.)  213. 


^AOTOBS  AJSm  BBOKEBa 

See,  ohM,  "Frindpal  and  Agent" 

A  contract  giving  the  prcmosed  pnrdiaiVT  aa 
cation  to  purchase  at  the  pnce  and  terms  prtj- 
posed.  is  not  such  a  contract  of  sale  as  entitict 
the  broker  to  commissions  as  for  sale. — Runy-  n 
V.  Wilkinson  Gaddls  ft  Go.  (N.  J.  Brr.  A  Jm.^ 
300. 

Where  nlaintiff  obtained  on  order  for  grKidi 
for  defendants,  who  undertook  to  fill  it.  he  is 
entitled  to  commission,  though  the  pur<^acr  re- 
fused the  goods  as  not  in  accordance  with  tb* 
agreement.— Restein  v.  McCadden  (Pa.)  89. 

BnfiicieQC7  of  an  acceptance  by  a  tmmoaed  pir- 
chaser  of  the  seller's  offer,  to  entitle  me  arilg*! 
agent  to  commissionB. — Runyon  t.  WHkinson 
Gaddis  &  Co.  (N.  J.  Err.  &  App.)  390u 

FALSE  FBEl'KNSXiS. 

Evidence  examined,  aud  Add  not  to  oonatitnts 
a  variance.— CommoDwealtta  t.  Kaip»wiki  {ViLi 
572. 

Fees. 

Of  justice,  see  "Justices  of  the  Peace." 
Of  sheriff,  see  "Sfaerifb  and  OonstaUw.** 

Fellow  Servanti 

See  ''Master  and  Servant** 

Feme  Covert. 

See  "Husband  and  Wilt." 

Foreblosuxeb 

Of  mortgage,  see  "Mortgages.** 

Forthcoming  BozuL 

See  "Attachment" 

FRAUDS,  STATUTE  OF. 

A  memorandum  of  the  termi  of  On  order  for 
the  purchase  of  goods,  signed  by  an  acfni  of 
the  buyer,  and  an  acceptance  of  the  order,  sieo-"! 
by  an  agent  of  the  seller,  constitutes  a  valid  lA-n- 
tract.— tierli  v.  Foidebord  Silk  ManoTs  Go.  iN. 
J.  Err.  &  App.)  40L 

Contract  examined,  and  held  to  be  within  the 
statute,  as  a  promise  to  pay  the  debt  of  anoth*^. 

—Dougherty  v.  Bash  (Pa )  T29. 

Payment  by  one  for  the  pastun^  of  a  colt 
after  his  purchase  tiiereof,  the  sriler  having  pre- 
viously paid  therefor,  constitutes  a  constructive 
I  delivery.— Stockwdl  v.  Baird  (Del.  Super.)  8U. 
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CoTenants  relating  to  the  snlr  of  land  coDtaiii- 
ed  io  a  deciaration  of  trost,  which  was  sifniod 
«nl7  hr  the  tnutee,  will  not  in  case  of  resaltine 
trusts,  be  considered  as  Uniltatioiis  of  the  estate 
of  the  henefidaries;  being  void  under  statute  of 
frauds.— Adams  t.  Carey  <N.  J.  Gh.)  000. 

FRAUDULENT  OONVBT- 
ANCES. 

Payments  by  a  debtor  of  premiams  on  a  life 
insurance  polity  for  the  t>enefit  of  his  wife  are 
fraudulent  as  against  creditors.— Merchants'  & 
Miners'  Transp.  Co.  7.  Borland  (N.  J.  Ch.)  272. 

Act  Feb.  10,  1851,  as  amended  by  Act  March 
8,  1S71,  does  not  authorise  a  debtor  to  pay  pre- 
miams on  a  life  poUey  for  the  boiefit  of  his 
wife,  and  enable  her  to  bold  the  proceeds  thereof 
as  aicainst  creditors.  —  Merchants*  &  Miners' 
Trantip.  Co.  t.  Borland  (S.  X  Oi.)  272. 

Where  an  Insolrent  conveyed  looperty  Incum- 
bered for  its  ralne  to  one  of  the  mortgaf^ees,  a 
joinder  of  the  grantor's  wife  in  the  conveyance 
wan  not  a  valid  consideration,  as  against  his 
cmlitora,  for  his  conveyance  of  other  property 
to  her.— Commonwealth  Title  Insurance  &  Trust 
Co.  v.  Brown  (Pa.)  205. 

A  deed  by  an  insolvent  to  his  wife  for  a 
grossly  Inadequate  considraation  will  be  set  aside 
eswpt  to  the  extent  of  the  consideration  ^ven. —  ■ 
Hulf  T.  William  Deering  &  Co.  (Md.)  4ia 

Itight  to  qnestion  a  wife,  io  an  action  to  set 
aside  a  conveyance  to  her  by  her  hnsband,  as  to 
provions  transfers  to  her  by  the  hnsband. — 
Trumbull  v.  Hewitt  (Conn.)  492. 

Where  the  conrt  found  that  the  grantee  In  a 
fraudulent  conveynnce  was  ignorant  of  the 
fraud,  the  defendant  was  not  prejudiced  by  the 
admission  of  evidence  tending  to  establish  such 
knowledge.— Trumbull  v.  Hewitt  (Conn.)  492. 

A  case  in  which  a  wife  was  aCFected  with  the 
knowlo«1ge  of  her  buftband  as  to  the  fraud  in  a 
conveyance  by  him  to  her,  the  hnsband  having 
aeiLd  as  the  wife's  aai'iit  in  the  matter. — ^Trum- 
bull V.  Hewitt  (Conn.)  492. 

A  mortgage  by  a  corporation  to  one  of  its  di- 
rectors that,  by  agreement,  was  not  placed  on 
record  until  after  the  corporation  became  Insol- 
vent, is  void  as  to  creditors. — Montgomery  v. 
Phillips  (X.  J.  Err.  &  App.)  eU2. 

Where  a  husband  conveys  a  homestead  estate 
to  his  children,  it  being  small  in  comparison  to 
the  entire  amount  of  his  propertj-,  nnd  before 
any  estrangement  from  bis  wife,  the  convey- 
ance is  not  void  as  to  her.— Walker  v.  Walker 
(N.  H.)  14. 

Conveyances  of  personal  property,  made  by 
the  husband  during  coverture  for  the  purpose  of 
dpfeatin?  his  wife's  Hghts,  are,  as  to  her,  fraud- 
ulent and  void.— Walker  v.  Walker  (N.  H.)  14. 

The  grantee  of  a  judgment  creditor  purcliBsing 
nt  execution  sale  riumot  Rue  to  set  aside  a  deed 
made  by  the  jiidgnieiit  debtor  before  the  sale. — 
Helden  v.  Hellcu  Old.)  StW. 

It  is  for  the  jury  to  determine  whether  a  debt- 
or's secret  conveynnce  was  in  fraud  of  credit- 
ors.—Hartley  T.  Millard  (Pa.)  041. 


GABNISHMEIVT, 

Spp,  also,  "Attachment." 
Abntement  by  death  of  debtor,  see  "Abatement 
and  RevivaL" 

The  wages  of  a  car  oondnctor  cannot  be  gar- 
nished, though  the  claim  is  for  wages  due  from 
Buch  conductor.— Luts  v.  Frutehey  (Pa.)  63S. 

A  relief  fnnd  payable  personally  to  a  bene- 
ficiary numi-d  by  an  employ^  belonginf;  to  a 
rnilroad  relief  association  on  such  employe's 
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death  and  the  execution  by  the  beneficiary  of 
a  release,  is  not  sut^ect  to  garnishment  for  a 
debt  of  the  benefidary.— Klnshw     Davis  (Pa.) 

Where  a  contract  provides  for  monthly  pay- 
ments to  the  contractor  as  the  work  progresses, 
and  for  a  percentage  to  be  retained  to  insure 
the  performance  of  the  contract  the  amounts 
retained  are  not  subject  to  garuiahment  unless 
the  contract  was  faithfully  performed.— Ameri- 
can Forcite  Powder  Manuf'g  Co.  v.  Locust 
Mountain  Coal  &  Iron  Co.  (Pa.)  90. 

A  mortgage  debt  cannot  be  garnished  by  pro- 
ceedings against  one  who  holds  the  mortgage  as 
collateral  security.— Taylor  v.  Huey  (Pa.)  199. 

Where  there  is  a  qnestion  as  to  whom  funds 
in  the  hands  of  a  garnishee  belong,  a  rule  for 
judgment  should  be  discharged,  and  the  title  to 
the  funds  determined  by  a  Jury. — Conshohock- 
en  Tabe  Oo.  t.  Iron  Oar  Bquipment  Go.  (Pa.) 
949. 

Where  a  debtor's  property  was  sold  at  execn- 
tton,  evidence  that  the  purchaser,  who  was  the 

execution  creditor,  promised  to  do  the  right  thing 
by  the  debtor,  and  to  turn  the  property  over  to 
the  debtor  after  he  obtained  what  was  due  him 
out  of  it,  is  insufficient  to  hold  the  purchaser  aa 
gamiihee.— Dowdall  t.  O'Bonrke  (Pa.)  748. 


OAS  OOUPAMES. 

A  company  engaged  in  transporting  and  selling 
natural  gas  before  the  passage  of  Act  May  29, 
1885,  and  which  has  not  accepted  its  provisions, 
cannot  lay  its  pipes  in  the  streets  of  a  lioroa^ 
within  which  it  had  not  been  supplying  natural 
gag  without  the  assent  of  the  Imrou ich.— Phila- 
delphia Co.  T.  Borough  of  Freeport  (Pa.)  671. 


GIFTS. 

Testimony  of  a  donor  who  gave  money  due 
from  the  donee  by  giving  a  receipt  therefor  ex- 
amined, and  Md  not  to  show  that  the  gift  was 
conditional.— Appeal  of  Fassett  (Pa.)  686. 

A  gift  of  money  due  the  donor  from  the  donee. 
^  givm^^raog^t  therefor,  is  ralid,— Appeal  of 


GOOD  WILL. 

A  covenant  not  to  engage  in  the  business  of 
hair  dressing,  or  any  of  the  branches  thereof, 
within  certain  limits,  is  broken  by  engaging  in 
the  business  of  catting  and  dressing  natural 
hair,  though  at  the  time  of  the  sale  tlie  dressing 
of  artificial  hair  was  the  principal  badness.- 
Patterson  v.  Glassniire  (Pa.)  40. 


GRAKD  JX7BT. 

Committing  witness  refusing  to  answer,  see 

"Constitutional  Law." 

Under  Geu.  St.  S  01,  a  justice  may  commit  a 
witness  refusing  to  t'lstify  before  a  grand  jury, 
without  a  trial.— In  re  Clark  (Conn.)  522. 

Dtsnnalification  of  grand  Juror,  in  view  of 
nrevions  declarations,  to  sit  in  the  matter  of 

the  annexation  of  a  township  section  to  a  bor- 
ough.— In  re  Annexation  to  Borough  of  Ply- 
mouth (Pa.)  033;  Appeal  of  Flymonth  Tp.,  Id. 


GUABANTY. 

An  offer  to  guaranty  the  debts  of  a  third  per- 
son, to  be  contracted  in  the  future,  ia  not  bind- 
ing unless  acc«)ted.— ITanners'  Bank  x.  Tatnalt, 
(DeL  Super.)  sfo.  DigitizedbyGoOglC 
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A  Bpedal  gunranty  on  a  jndKment  note  consid- 
ered, and  held  that  the  payee  of  the  note  did  aU 
that  was  necessary  to  ke«»  the  gaaranty  allTe.— 
Ritchie  T.  Walter  (Pa.)  ©4. 

Liability  of  guarantor  of  a  debt  due  a-corpora- 
tion,  who  knew  of  its  custom  to  charge  interert, 
for  interest  in  addition  to  the  amoont  of  the 
guaranty.— Hooper  t.  Hooper  (Md.)  508. 

One  who,  in  answer  to  a  tplegram  from  the 
seller,  states  that  he  will  guaranty  the  payment 
of  goods  sold  another,  is  not  liable,  unless  noti- 
Bed  of  acceptance  of  the  guaranty.  — Evans  v. 
McCormlck  (Pa.)  563. 

GUABDIAN  ANB  WABD. 

See,  also,  "Infancy." 

The  authority  of  an  attorney,  or  guardian  ad 
litem,  of  an  infant  defendant,  expires  on  the  in- 
fant's becoming  of  age.— Lang  v.  Belloff  (N.  J. 
ChJ  601. 


Habitual  Drunkard. 

l^tment,  see  "Constitutional  Law.'* 

Hazmlera  Brror. 

See  "Appeal." 

Heirs. 

See  "Descent  and  Distribution." 


HIQHWATS. 

Se^  also,  "Turnpikes  and  Toll  Roads." 

Validity  of  assessment  for  highways  in  the 
township  of  Burlington  of  property  within  the 
city  of  Burlington.— McXeal  Pj^  &  Foundry 
Co.  V.  Lippincott  (N.  J.  Sup.j  3». 

Under  R.  L.  I  2920,  the  selectmen  may  vAo- 1 
cate  the  highway,  whether  the  lines  of  the  relo- 1 
cation  are  the  same  as  those  of  the  original  sur- 
vey or  not.— Culver  T.  Town  of  Fair  Haven 
(Vt.)  143. 

BBtablishment. 

An  order  laying  out  a  lane  lesH  than  three 
rods  wide,  to  be  used  without  ftfttes.  outside  of 
an  incorporated  village,  is  illcgul  under  Acts 
1884,  No.  16.— Bridgman  v.  Town  of  Hardwick 
(Vt.)  83. 

the  appointment  of  a  petitioner  for  a  new 
road  OB  une  of  the  reviewers  to  determine  its 
necessity  vitiates  all  subsequent  proceedings.— 
In  re  Road  in  Ohio  and  Ross  Townships  (Pa.) 
74. 

A  highway  which  intersects  an  existing  high- 
way at  only  one  of  its  terminal  points  does  not 
connect  existing  highways,  within  the  meaning 
of  Acts  ISM.  No.  16.— Bridgman  v.  Town  of 
Hardwic-k  (Vt.)  33. 

The  confirmation  of  a  viewer's  report  exam- 
ined, and  hdd  not  to  constitute  a  decree  for  the 
imyment  by  the  borough  of  the  amount  men- 
tioned as  damages.— In  re  Opening  of  Pringle 
St  in  Kingston  Borough  (Pa.)  048. 

The  question  of  the  necessity  of  a  highway 
cannot  ue  determined  on  apiwal  by  a  court  on 
evidence  taken  by  it.— In  re  Road  In  Ohio  and 
Ross  Townships  (Pa.)  74. 

Liability  for  defects. 

Where  a  road  is  dangerous  by  reason  of  its 
proximitv  to  a  precipice,  the  township  should 
erect  barriers  if  necessary .—Trexler  t.  Green- 
wich Tp.  (Pa.)  1000. 


A  township  is  not  required  to  keep  its  road  in 
such  condition  that  unmanageable  horBes  m»> 
be  driven  thereon  without  risk.  —  Trexler  t. 
Greenwich  Tp.  (Pa.)  1090. 

Whether  a  borough  was  nesAfgent  in  not  erect- 
ing barriers  along  Its  road  is  a  qu^on  for  the 
jury.— Wellman  t.  Borough  of  Snwipdiajna 
Depot  (Pa.)  566. 

Notice  to  a  member  of  the  town  council  of  » 
defect  is  not  notice  to  the  town.  —  Jordan  t. 
Peckham  (R.  I.)  305. 

One  who  nsee  a  road,  knowing  it  is  onasfe. 
wht:re  there  is  a  safe  road,  cannot 
resulting  injuries.- Wellman     Borough  of  Sns- 
qnehanna  D^t  (Pa.)  56& 

A  borough  ia  not  liable  to  one  injured  by  beio; 
thrown  from  an  embankment  by  a  horse  hariaf 
the  blind  staggers,  though  it  had  erected  of- 
barrier.— Wellman  v.  Borough  of  Susqnebaons 
Depot  (Pa.)  5G6. 

A  boroQgh  is  liable  to  one  wboae  horse,  throng 
fright  from  a  train,  runs  over  an  embankmoi: 
wmch  it  negligently  fails  to  fence. — Wellman  v. 
Borou^  of  Susquehanna  Depot  (Pa.)  5ti6i. 

HOMSSTSAS. 

A  homestead  is  subject  to  a  claim  on  a  wKf 
given  after  its  acquisition  in  renewal  of  a.  note 
given  to  the  same  person  before  its  acqnlntinL 

—Robinson  v.  Leach  fVt.)  32. 

The  proceeds  of  a  homestead  are  liable  i« 
debts  which  accrued  prior  to  the  time  the  hoHif- 
stead  was  acquired.— Titus  v.  Warren  (Vt.)  297. 

Under  R.  L.  S  1804,  land  on  which  a  booN  t^ 
being  constructed  may  be  dumed  as  a  hQm«>- 
Btead.— Woodbury  v.  Warren  (Vt.)  2^ 

HOIOOIDE. 

Evidence  examined,  and  Md  sufficient  to  sfai-* 
defendant  guilty  of  murder  in  the  first  degree.— 
Commonwealth  v.  Cook  (Pa.)  56. 

Where  one  pleads  guilty  of  murder,  the  fur. 
that  he  is  guilty  of  murder  in  the  flttrt  degm 
may  be  shown  from  the  natnre  of  the  weapoc. 
and  the  degree  of  deliberation  by  the  defewl 
ant— Commonwealth  v.  Cook  (Pa.)  50. 

Where  the  evidence  shows  there  was  no  rea- 
Ronable  ground  to  fear  an  attack,  an  instnirti>4i 
as  to  selfnlefense  is  unnecessary.— State  v.  Fir- 
rigo  (Vt.)  844. 

Sueation  whether  defendant  was  josiifird  in 
Ing  deceased,  who  had  Insisted  on  Tisitinc 
I  defendant's  home  in  spite  of  his  onler*  to  M.15 
I  away.— State  v.  Harrigan  (Del.  O.  &  T.)  lu'i 

On  an  issue  as  to  defendant's  innanity,  e^- 
dence  of  his  mental  capacity  several  months  l>^- 
fore  the  homicide  Is  admissible. — State  t.  Har- 
rigan (Dd.  O.  &  T.)  1052. 

Where  the  defense  is  Insanity,  a  dhaii^  thai 
ihe  act  Is  presumed  to  have  been  done  whit- 
sane  until  the  contrary  is  shown  ia  proper.- 
Oommonwealth  v.  Woodley  (Pa.)  202. 

HOBSE  A2n>  STBEBT  BAIL- 
SO  ADS. 

Sec.  also,  "Carriers." 

Street-railway  companies  lawfully  orgariiu-c 
under  siwcial  acts  may  be  incorporated  oni*'' 
Act  1889,  ft  20.— Berks  Ctounty  t.  Btsading  Citj 
Pass.  Ry.  Co.  (Pa.)  474. 

A  company  authori«ed  by  a  rfty  to  carry  i> 
troIlcvB  can  top  the  brantrhee  of  trees  overha^f- 
I  ing  the  street,  when  necessary  for  its  wiiv»-' 
I  Dodd  T.  Ci<HUKilIdated  Traction  Oo.  Qi.  J.  S^i 
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Where  seTcral  dty  railways  are  consolidated 
by  statute,  the  rigfata  and  franchises  of  the  con- 
Bulidated  company  are  snbject  to  the  orl^nal 
Hmitationa  and  applications  of  the  respective 
companies.— Boronffh of  Wilbur  T.Trenton  Paw. 
Ky.  Co.  (N.  J.  Sup.)  2S8. 

The  consent  of  a  town  snperriBor  to  the  oc- 
cupation of  Its  roads  by  a  street  railway  in 
condideratioD  of  employment  confen  no  rights 
on  the  company.— UehiKh  Coal  &  Nav.  Go.  t. 
Inter-County  St.  Ry.  Co.  (Pa.)  471. 

A  street  railway,  to  reduce  time  from  city  to 
city,  cannot  locate  its  route  across  country.— 
RahD  Tp.  T.  Tamaqna  &  U  St.  Ry.  Co.  (Pa.) 
47-2. 

The  connection  of  cities  by  railways  on  coun- 
try roads  is  not  within  Act  1889  and  those  of 
prior  date. — PeunsylTsnia  R.  Co.  t.  Montgom- 
ery County  Pass.  Ry.  Co.  (Pa.)  468. 

In  a  suit  by  a  street  railway  to  enjoin  the 
couBtrnction  of  a  line  by  another  milway  com- 
pany, the  decree  will  not  be  reversed  restrain- 
ing sach  construction,  though  plaintiff  had  no 
valid  consent  to  construct  its  line.— 'Xamaqua 
&  Xu  St  Ry.  Go.  Intur-Uounty  St.  Ry.  Co. 
(Pa.)  47S. 

Consent  of  mnniolpalltlM. 

The  consent  of  the  local  authorities,  under 
Act  1889,  for  a  street  railway  tn  a  township, 
must  be  given  by  the  supeirfsors,  acting  oln- 
cially. — PennsylTHDia  R.  Co.  v.  Montgomery 
County  Pass.  Ry,  Co.  (Pa.)  468. 

The  consent  of  a  township  supervisor,  not 
tahen  at  the  meeting  of  the  superrisors,  and 
not  entered  in  the  books  of  the  township,  to  the 
bailding_of  a  street  railway  on  Its  roads,  is  in- 
Talid.-^amnqua  &  L.  St.  Ry.  Co.  T.  Inters 
County  SL  By.  Co.  (Pa.)  473. 

Under  Act  1888,  the  GouBtxnction  of  a  street 
railway  cannot  be  commenced  until  consent 
has  t>een  obtained  of  the  local  authorities  of  all 
municipalities  through  which  it  is  to  pass. — 
Pennsylvania  R.  Co.  v.  Montgomery  County 
Pass.  Ry.  Co.  (Pa.)  46& 

Where  a  street-railway  company  obtains  a 
charter  authorizing  a  road  connecting  several 
townships  under  the  act  of  1889,  and  only  one 
township  consents  thereto,  an  injunction  will 
lie  againM  building  it  in  said  township  alone, 
as  not  authorised  by  its  carter.— Lehlkb  Coal 
&  NaT.  Co.  T.  Intei^Gounty  St.  Ry.  Go.  (Pa.) 
471. 

A  street  railway  cannot  enter  on  the  btgh- 
ways  of  a  township  which  has  consented  to  its 
construction  till  all  the  townships  through 
which  its  route  lies  have  consented  to  such  con- 
struction.—Rahn  Tn.  T.  Tamaqua  &  L.  St  Ry- 
Co.  (Pa.)  472. 

TTse  of  bridge. 

A  county  bridge  is  part  of  a  highway,  with- 
in Act  1889,  authorising  street  railways  to 
extend  their  lines. — Berks  County  v.  Reading 
City  Pass.  Ry.  Co.  (Pa.)  474. 

Where  the  proper  local  «athorities  within 
whose  jurisdiction  is  a  connty  bridge  gave  con- 
sent to  Its  occnpancy  by  a  street  railway,  the 
county  commissioners  cannot  arbitrarily  refuse 
the  use  thereof,  but,  if  necessary,  should  deter- 
mine what  must  be  done  to  strengthen  it  for  the 
TOopoeed  use.— Berks  County  t.  Reading  City 
P^mTs^.  Co.  (Pa.)  663. 

A  county  bridge  cannot  be  occupied  by  a 
street-railway  roiniMiiiy  without  the  consent 
of  tiie  county  commistiioners,  who  may  re- 
quire, as  a  condition,  the  com  of  the  necessary 
work  and  repairs.— Berks  County  t.  Reading 
City  Pass.  Ry.  Co.  (Pa.)  474. 

A  street  railway  will  be  enjoined  from  using 
a  county  bridge,  though  the  county  commission- 
erM  bad  given  a  contract  therefor,  where  the 
bridge  would  not  bear  the  additional  burden , 


without  repairs,  for  whldi  there  was  no  pro- 
vision.— Rerkfl  County  t.  Reading  City  Pass. 
Ry.  Co.  (Pa.)  474. 

Zdsbility  for  negligenoe. 

Propriety  of  instniction  as  to  the  liability  of 
defendant  street-railway  company  for  injuries 
received  by  plaintiff  at  a  street  crossini.— Bal- 
timore Traction  Co.  v,  Apijel  (Md.)  904. 

Question  for  the  jury  as  to  whether  a  street- 
railway  company  had  notice  that  the  rails  were 
worn  and  split,  and  would  not  hold  spikes.— 
Gilton  V.  Hestooville,  M.  &  F.  P.  Ry.  Co.  (Pa.) 
249. 

A  charge  that  plaintiff  was  guilty  of  contribu- 
tory negligeuce,  and  could  nut  recover  unless 
defendant  street-car  company  could  have  avoid- 
ed the  accident,  was  notprtfjadidal  to  defend- 
ant.—X^ke  Roland  El.  Ry.  Ca  r.  McKewen 
(Md.)  797. 

A  charge  that  a  street  car  has  a  paramount 
rif^t  of  way  on  that  portion  of  the  street  on 
which  only  It  can  travel  is  error.— Lake  Roland 
El.  Ry.  Co.  T.  McKewen  (Md.)  707. 

Evidence  considered,  and  held  that  the  driver 
of  a  wagon  was  in  due  care,  and  a  street-car 
driver  was  ne^igent  in  causing  a  collision.— 
Cooke  T.  Baltimore  Traction  Go.  (Md.)  327. 

HUSBAND  AND  WTPB. 

See,  also,  "Curtesy";  "Divorce." 
Competency  as  witness,  see  "Witness." 
Frandnlent  transactions  between,  see  "Fraudu- 
lent Cbuveyances." 

Under  Pub.  St  c.  166,  S  4,  the  covenants  of 
a  wife  aa  to  her  I,and,  made  by  deed  in  which 
her  husband  joins,  are  Talld.— Schultse  t.  Hill 
(R.  I.)  165. 

A  wife  may  recover  from  her  husband's  admin- 
istrator the  value  of  her  separate  proiwrty  taken 
and  sold  by  her  husband. — Jones  v.  Cannon  (Del. 
Super.)  521. 

Evidence  examined,  and  held  sufficient  to  show 
that  the  property  in  question  was  the  separate 
property  of  the  wife.— Saake  t.  Domer  (Pa.)  674. 

Right  of  plaintiff,  as  against  a  husband's  cred- 
itors, to  property  given  the  wife  by  the  husband, 
and  purchased  from  the  wife  by  plaintiff.— Stock- 
well  V.  Baird  (Del.  Super.)  811. 

An  assignment  of  a  mortgage  to  a  husband 
and  wife  examined,  and  hHd  to  be  an  assign- 
ment of  one-half  the  mortgage  debt  to  each  In 
severalty.— In  re  Young's  Kstate  (Pa.)  373. 

Right  of  wife  to  hold,  as  against  her  husband's 
creditors,  land  conveyed  to  her  in  payment  of  a 
debt  due  her  by  her  nusband.— Jones  t.  Cannon 
0el.  Super.)  u21. 

Where  a  husband  buys  land  with  his  own 
money,  and  has  the  title  made  to  his  wife,  the 
presumption  is  that  he  intended  it  as  a  gift. — 
Leslie  v.  Leslie  (N.  J.  Ch.)  170. 

Under  Pub.  Laws  1893,  c.  1204,  a  wife  can 
sue  her  husband  without  the  intervention  of  a 
next  friend.— Taylor  v.  Slater  (R.  I.)  165. 

In  an  actloB  for  treroass  on  land  standing  in 
the  wife's  name,  the  nusband  and  wife  may 
join  as  plaintiffs,  unless  the  land  Is  held  to  the 
sole  and  separate  uxe  of  the  wife.— Swerdferger 

v,  Hopkins  (Vt.)  163. 

A  judgment  against  a  married  woman,  not 
doing  business  as  a  feme  sole,  on  a  note  in  which 
her  bustinud  did  not  join,  is  void.— Hoffman  t. 
Shupp  (Md.)  005. 


Illegitimate  Children. 

See  "Descent  and  Distributioo."      ^  . 
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Impeachment. 

Of  witness,  see  "Witness." 

Impounding*. 

Aslmab,  see  "Animala." 

Improvements. 

See  "Municipal  CorporationH." 


INCEST. 

BTidence  ranaidered,  and  hdd  admlaalble.— 
Commonwealth     Bell  (Pa.)  123. 

Evidence  of  illicit  relations  between  the  par- 
ties prior  to  the  spwific  offense  charged  Is  ad- 
missible.— Commonwealth  t.  Bell  (Pa.)  123. 


INBEMNTTY. 

Question  whether  atodiholders  of  a  corpora- 
tion who  agree  to  indemnify  a  mortgagee 
against  loss  from  insufficiency  of  the  mortgage 
were  primarily  liable  for  payment  of  the  note 
secured  thereby,  so  that  the  mortgage  could  not 
be  foreclosed  without  first  suing  them.— Stiles  t. 
Staunaxd  (Vt.)  291. 

Independent  Oontnicton. 

See  "Master  and  Serrant" 

INDIOTMENT  AND  INFORMA- 
TION. 

See.  also,  "Perjury." 

For  illegal  sale  of  Uqnor,  see  "IntozicatinK  IAq- 

OOFB." 

In  a  prosecution  of  a  druggist  for  selling  liq- 
uors where  the  clause  permitting  druggists  to 
sell  without  a  license  was  not  in  the  enacting 
ctanse,  but  in  a  subsequent  elanse,  tiie  burden  is 
on  defendant  to  prove  himself  within  the  excep- 
tion.—r^rant  T.  Watson  (N.  J,  Snp.)  1040. 

Where  the  county  and  state  are  named  in  the 
margin,  and  it  is  stated  that  the  crime  was 
committed  in  a  certain  river,  the  court  will 
take  judicial  notice  that  the  river  was  in  the 
county  named— Acttm  t.  Stals  (Md.)  419. 

Indorsement. 

Of  note^  see  "Negotiable  Instruiuenta." 


mFANOY. 

See,  also,  "Ouardian  and  Ward." 

An  infant  party  cannot  appoint  an  attorney 
to  represent  him  in  an  action.— Lang  v.  B«lIofE 
(N.  3.  Ch.)  mi. 

Equity  will  not  permit  a  rtcfenilant  to  plead 
infancy  as  a  defense  to  an  action  on  a  loan 
without  returning  the  money.— Pemberton  Bldg. 
&  Loan  Ass'n  v.  Adams  (N.  J.  Ch.)  280. 

Infancy  Is  no  defense  to  an  action  on  a  loan 
of  money  to  a  minor  on  hia  falsely  representing 
himself  to  be  of  age.— Pemberton  Bldg,  &  Loan 
Aas'n  V.  Adams  (N.  J,  Ch.)  liSO. 

A  conditional  ratification  will  not  avoid  the 
defense  of  infancy  unless  the  conditions  annexed 
have  honpened. — Peacock  v.  Binder  (X.  J.  Sup.) 
216. 

Information. 

See  "Indictment  and  Information.** 


IKDEX. 


Inheritance. 

See  "Descoit  and  Diatribntion.'* 


INJUNCTION. 

An  injunction  will  not  lie  at  the  snit  of  a  tax- 
payer to  restrain  a  city  from  erecting  a  puMk 
building,  on  the  ground  that  it  had  oo  autfauriiT 
to  nurcbase  the  site. — Jackson  t.  (^tf  of  Xev- 
ark  (N.  J.  Ch.)  233. 

An  action  at  law  will  not  be  enjoined  w\m 
defendant  can  set  up  in  it  any  defense  vhirb  be 
has.— Home  Life  Ins.  Co.  v.  Selig  (Md.)  ri*KL 

Where  two  railroad  companies  exdiAnge  prni>- 
erty  on  consideration  that  a  certain  road  sli»u)-l 
be  discontinued,  a  auccesaor  to  one  of  amid  toadi 
under  a  charter  granted  after  anch  cootnrr 
was  made,  wherein  no  allusion  was  made 
such  discontinuance,  will  be  enjoined  in  ash-g 
such  discontinued  road.  —  Northern  R.  B.  r. 
Manchester  &  N.  W.  R.  K.  (N.  H.)  17. 

Propriety  of  restraining  a  city  from  renKrriiu: 
from  streets,  poles  and  wires  which  were  er«!C>J 
under  a  contract  with  a  street-railroad  compjii;. 
under  which  the  latter  changed  its  motive 
from  horse  to  electricity,  which  the  city  tluvit- 
ened  to  do  on  the  ground  that  such  contract  vt' 
invalid.— Newark  Pass.  By.  Co.  t.  Inhahitus 
of  Township  of  East  Orange  (N.  J.  Ch.)  TH 

Apprehension  of  Irrefiarabie  injury*  grovoiW. 
on  coufiicting  evidrace.  will  not  justify  s  pr*- 
liminary  injunction  where  adequate  reli**f  ria 
be  granted  on  final  hearing. — ^Hemslegr  t.  Bev 
(N.  J.  Ch.)  210. 

A  bill  by  a  railroad  company  whirh  serts 
appropriate,  for  double  tracking,  a  strip  uf  land 
used  by  another  railroad,  to  enjoin  interferen.-* 
with  auch  awropriation,  should  be  diamis^-I 
without  prejudice  where  plaintiff  vraa  not  vg- 
gaged  in  laying  a  second  track,  and  no  pn«^t 
necessity  is  shown  for  its  occupancy. — Pennsyl- 
vania 8.  V.  R.  Co.  T.  Schuylkill  Nav.  Co.  U''- 
858. 

IN8AN1TV. 

As  defense  for  crime,  see  "Criminal  Iaw." 
 for  homicide,  see  "Homicide." 

An  expenditure  by  a  committee  whk-h  wonk 
have  been  authorized  on  application  may  bo  iit- 
ified  by  the  court.— In  re  Haiu's  Batate  tf*-' 
337;  Amieal  of  Bennetadi,  Id. 


msOIiVKNOY'. 

See,  also,  "As^gument  for  Benefit  of  Cre-lit- 
ora." 

Of  cotT)oration8,  see  "Conwrationa." 

Act  May  12,  1891,  providing  that  cwtaia  ■di- 
aries shall  be  preferred,  does  not  aptf  y  tu  a  in^ 
elLng  salesman,— Mulholland  v.  Wood  (Pa.)  2** 

I-'mler  Pub.  Laws  1S87,  c.  631,  as  amni-i"-' 
by  Pub.  Laws  1889,  c.  820.  on  a  di»all»>Wii;i- 
of  a  claim,  the  claimant  most  sue  tfaer^m  i- 
equity.— Niantic  MlUa  Co.  t.  Riverside  &  Onv*- 
go  Mills  (B.  I.)  432. 

The  fact  that  for  four  years,  while  an  artii'c 
at  law  was  pending  on  a  disallowed  daim.  tb 
aKsignee  did  not  object  to  its  form,  does  n 
(.-ouHtitiite  a  waiver  of  the  failure   to  am 
equitv.— Niantic  Mills  Co.  v.  Riverside  &  Of»*- 
go  ]^lls  (U.  I,)  4S2. 

A  debt  due  from  an  insolvent  at  the  c^: 
mencoment  of  the  insolvency  proceeding?  vt' 
be  set  off  against  his  trustee  as  against  bi3 
self.— Carroll  v.  Weaver  (Coon.)  480. 

A  landlord  who  fails  to  distrain  for  rent  nr.- 
after  the  tenant  has  applied  for  the  bvavtii  • 
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the  inflolvent  laws,  acquires  no  lieu  or  priority 
by  a  BnbBpqiifut  levy  or  distress.— Fox  t.  Mer- 
feld  (Md.)  fit<3. 

InstractLons. 

See  "01101081  Low";  "TriaL" 


.  mSXTBAXCB. 

Where  the  benefioiarj*  of  a  life  policy,  who  has 
no  iiiwiniMe  iiitfn>st  in  the  asBiireO,  coliectB  the 
money  due  on  the  policy,  he  la  liable  to  the  legal 
repivsputatiTC  of  the  assured. — Riner  v,  Kiuer 
a'n.)  347. 

Where  the  insured  accurately  describes  the 
property,  but  the  agent,  withntit  his  knowledge, 
misdescribes  it,  it  will  not  defeat  a  recovery  on 
the  policy. — Dowliiig  t.  Merchants'  Ins.  Oo.  of 
Newark  (Pa.)  1087. 

Conditions  of  policy. 

Where  a  devisee  takes  property  under  a  will 
at  a  certain  price  to  be  paid  in  annual  install- 
ments, the  property  is  iucumbered,  within  a 
clHuse  acainst  incumbrances.  —  Rennln^er  t, 
Uwclliog-House  Ins.  Co.  (Fa.)  1083. 

The  placing  and  operating  of  an  engine  50  feet 
from  an  Insured  tanneir,  for  the  purpose  of 
frriuding  bark,  is  not  an  alteration  off  the  prem- 
iaes.  within  the  terms  of  the  poIicy.-^chaelTer 
T.  Farmen'  Mat  Fire  lu.  Go.  of  Dug  Hill 
(Md.)  317. 

A  portable  engine  occasiionally  employed  in 
grinding  bark  for  a  tannery  ia  not  a  steam  en- 
gine threshing  out  crofis,  within  the  prohibition 
nf  an  insurance  policy. — SchaoEfer  Farmers' 
Mat.  Fire  Int.  Co.  of  Dng  Hill  (Md.)  31T. 

Tjiability  of  company  under  a  policy  proyiding 
that,  if  an  engine  he  stationed  on  the  premises, 
the  company  shall  appoint  a  committee  to  ascer- 
tiiin  the  increase  of  risk,  for  the  amount  of 
which  the  Insured  shall  give  a  premiam  note.— 
Schaeffer  T.  Farmers'  Mut.  Fire  Int.  Co.  of 
DUK  Hill  (Md.)  817. 

An  Agreement  hy  an  insurance  company  aft- 
er notice  of  breach  of  condition  to  arbitrate  the 
loss  is  a  waiver  of  such  breach.— McGonigle  t. 
A^cnltnral  Ins.  Co.  of  Watertowa,  N,  Y.  (Pa.) 

To  prove  a  breach  of  ccmditlon  by  an  Increase 
of  risk,  the  insurer  must  show  that  the  insured 
knew  of  snch  increase,  and  concealed  it. — Mc- 
Gonigle  T.  Susquehanna  Mut.  Fire  Ing.  Oo.  (Paj 

8GS. 

Bvidence  examined,  and  helU  to  show  a  waiver 
of  condition  in  the  policy  aa  to  Incnmbrances.— 
MHionigle  T.  Susquehanna  Mut.  Fire  Ins.  Co. 
(Pa.)  86& 

Proofs  of  loss. 

ETidence  examined,  asd  Mit  that  the  Insurer 
had  waived  proofs  of  Iobb.— McOonigle  t.  Sus- 
qnehanna  Mnt.  Fire  Ins.  Oo.  (Pa.)  8U8. 

Agents. 

One  who  solicits  insurance  at  the  local  insur- 
ance agent's  instance,  takes  applications,  and 
delivers  policies,  is  the  agent  of  the  coiuiuiiiv.— 
McOon^e  T.  Susquehanna  Mut.  Fire  Ing.  Co. 

Notice  to  a  genera!  agent  of  an  Insurauce  com- 
pany that  the  insured  is  using  an  enirine  on  his 
premises  is  notice  to  the  company.— i^^chaeffer  v. 
I'lirmers'  Mut.  Fire  Ins.  Co.  of  Dug  Hill  (Md.) 


A.ctions  on  polloies. 

A  declaration  on  a  contract  of  insurance  is  bad 
if  it  sets  up  matter  in  avnidnnoe  which,  if  true, 
de.flroys  the  effect  of  the  contract  sued  on. — 
M.nrtin  v.  Insurance  Co.  of  North  America  (N. 
J.  Sop.)  213. 


In  an  action  on  a  policy  conditioned  on  giv- 
ing  proofs  of  loss  and  notice,  a  complaint  which 
fails  to  show  service  of  notice  and  proofs  within 
the  limited  time  before  action  brought  ia  demur- 
rable.—Pie  rson  T.  Springfield  Fire  &  Marine 
las.  Go.  (Del.  Super.)  OuS 

Questions  for  jnry  in  an  action  on  a  fire  policy 
providing  that,  if  an  engine  be  used  on  the  prem- 
laes,  a  committee  shall  ite  apiMinted  to  ascertain 
tlie  amoQUt  of  increased  rink,  for  which  a  pre- 
mium note  shall  be  given. — Schacffer'v.  Farm- 
ers* Mut.  Fire  Ins.  Co.  of  Dug  HUl  (Md.)  317. 

Mutnal  benefit  insurance. 

One  who  takes  a  certificate  subject  to  the  ex- 
isting rules  of  a  benefit  society  is  not  bound  by 
a  subsequent  amendment  restricting  the  benefits 
to  be  received.  —  Hale  v.  Equitable  Aid  Union 
(Pa.)  10(56. 

Act  April  ir>.  lS(i8,  providing  that  life  insur- 
ance fur  the  benefit  of  a  wife  or  children  shall 
vest  in  her  or  them,  does  not  apply  to  a  benefit 
cprtificnte  proriding  that,  in  case  of  the  death 
of  the  beneficiaries  before  the  death  of  the  mem- 
ber, the  benefit  shall  revert  to  the  association.— 
Fischer  t.  American  Legion  of  Honor  (Pa.) 
1089. 

Where  a  member  of  a  mutnal  insurance  asao- 
ciation  has  a  right  on  certain  terms,  which  he  is 
able  nud  willing  to  fulfill,  to  be  reinstated  after 
default  for  nonpayment  of  dues,  his  remedv  for 
reinstatement  is  in  equity,  rather  than  by  ninn- 
daniUB.— Bradbury  v.  Mutual  Beserre  Fund  Life 
Ass's  (N.  J.  Ch.)  775. 


INTBBEST. 

See,  also,  "Usury," 

Where  a  partner  left  his  installments  of  salary 
in  the  hands  of  the  firm  to  lie  used,  on  an  ac- 
counting, he  is  entitled  to  interest  thereon. — K^- 
1^  T,  Turner  (Md.)  700. 

A  legacy  bears  interest  only  from  the  time  it 
is  payable.— In  re  Engles'  Estate  (Pa.)  681 ;  Ap- 
peal of  Commonweelm  Title  Insurance  &  Trust 
Co.,  Id. 

Interstate  Commerce. 

R^ntation  of,  see  "Conatitutionai  Law.** 


Intervention. 

See  "Parties." 


INTOXIOATma  UQITOBS. 

Use  by  jury,  see  "Criminal  Law." 
Licenses. 

The  fact  that  the  number  of  persons  m  favor 
of  gra  iting  a  liquor  license  greatly  exceeds  the 
number  opposing  it  is  no  ground  for  reversing 
a  aecree  refusing  the  llcwse. — in  re  Bowman 
(Pa.)  932. 

Where  a  remonstrance  to  the  granting  of  a 
license  was  filed  only  three  days  before  ttie  day 
set  for  hearing,  it  was  proper  to  nostpone  the 
hearing  one  week,  so  as  to  allow  the  remou- 
strants  to  be  heard.— In  re  Bowman  (Pa.)  932. 

The  fact  that  there  was  no  remoustmncc 
a^nst  the  granting  of  a  license  does  not  jus- 
tify the  assumption  that  the  conrt  acted  arbi- 
trarily in  refusing  it- In  re  Bandcroft  (Pa.) 

948. 

It  is  sufficient  ground  for  refusing  a  distiller 
license  to  sell  in  a  certain  <-ity  that  his  distilleTy 
ia  not  located  ther^n,  and  does  not  do  a  legit- 
imate busineea. — In  le  Johnson's  License  (PaO 
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The  board  of  excise  of  the  city  of  Elizabeth 
canuot  revoke  a  license  after  the  seasion  at 
whiph  it  was  granted,  except  for  cause  men- 
tioned in  Act  1889,  p.  77,  §  10,  or  because  It 
was  obtained  throufth  fraud.— Deelier  t.  Board 
of  Excise  of  City  of  Elizabeth  (N.  J.  Sap.)  235. 

The  discretionary  action  of  the  superior  court 
In  granting  a  license  under  Gen.  St.  H  3057- 
3061,  as  amended  by  Pub.  Acta  1893,  p.  319. 
will  not  be  reviewed.— Appeal  of  Hopson  (Conn.) 
531. 

Judgments  of  a  justice  that  an  aiq[)Ilcant  for  a 
liceuse  has  violated  the  law.  which  are  vacated 
by  an  appeal  which  is  pending,  are  not  convic- 
tions within  the  law  making  Bticb  convictions 
proof  that  the  applibaat  Is  unauitable.- Aiq>eal 
of  Smith  (Conn.)  S29. 

Judgments  by  a  justice  that  ao  apidicaut  for 

a  license  has  violated  the  law  do  not  raise  an 
irre1>uttab1e  presumption  that  he  is  unsuitable, 
where  they  were  vacated  by  an  appeal  which  is 
still  pending. — Appeal  of  Smith  (Conn.)  629. 

Local  optioa. 

Act  18!>4.  c.  484,  providing  for  a  local  t^tion 
eli'ctioii  in  fljimbridfie.  is  unconstitntional.  — 
Whitman  v.  State  (Md.)  325. 

Illegal  sales. 

It  is  no  defense  on  prosecution  for  a  sale  of 
beer  that  defendant  did  not  know  the  subatance 
sold  was  beer.— State  v.  Tomaal  (Vt.)  780, 

Criminal  proseoiitlon. 

Under  St.  1888,  No.  42,  on  a  conviction  for 
possessing  liquor  with  intent  to  sell,  a  prior  con- 
viction for  the  sale  will  warrant  an  infliction  of 
an  increased  penalty.— State  t.  Sawyer  (Vt) 
285. 

An  Indictment  for  retailing  intoxicating  liq- 
uors construed,  and  held  to  contain  no  descrip- 
tion of  any  legal  offense.— State  t.  Schmidt  (N. 
J.  Sup.)  280. 

On  a  trial  for  selling  liquors  without  a  license, 
the  prosecution  need  not  show  that  defendant 
wnv  not  licensed.— Qrant  T.  Watson  (N.  J.  Sup.] 
1040. 

OiTil  damage  laws. 

Where  a  husbnnd,  on  receiving  his  wages, 
gave  it  to  his  wife,  the  fact  that  she  gave 
nim  some  of  it  when  she  knew  he  intended  to 
use  it  for  a  spree  is  not  such  contributory  neg- 
ligence as  will  prevent  her  recovery  under  the 
civil  damage  laws. — Bradford  v.  Boley  (Pa.)  751, 

A  wife  cannot  recover  under  the  dvil  dam- 
age act  for  the  loss  oi  the  earning  power  of  her 
hnalKind  because  of  his  imprisonment  for  an  act 
committed  while  he  waa  intoxicated. — Bradford 
T.  Boley  (Pa.)  751. 


JUDOMENT. 

Appealable  judgments,  see  "Appeal." 

Entry  of  judgment  on  the  record  of  an  auditor, 
instead  of  noting  the  decision  thereon,  is  harm- 
less, where  the  judgment  must  have  been  neces- 
sarily entered  at  a  later  date.— White  v.  Eddy 
(H.  I.)  823. 

Bight,  in  action  against  two  nonreddent  part- 
ners, to  proceed  against  one  upon  service  on 
him  while  temimrnrily  in  the  state.— Nathanson 
V.  Spitz  (R.  I.)  090. 

For  want  of  an  affidavit  of  defense. 

A  judgment  for  want  of  an  aflSdaTit  of  defense 
will  be  reversed  for  a  variance  between  the  aver- 
ment and  the  assessment  of  damages. — ^Eldison 
General  Electric  Co.  t,  Tbackara  Mannf  g  Go. 
(Pa.)  850. 


Under  Laws  1887.  p.  271,  i  o.  where  defendant 
fnils  to  file  an  afttdavit  of  defense  withio  L~> 
days  after  notice  of  filing  of  statement,  the  pn>- 
thonotary  has  authority  to  enter  judxineiit. — 
Tobyhanna  &  Lehi^  Lumber  Co.  t.  Home  Ina 
Co.  (Pa.)  6G4. 

Bes  judioata. 

Sufficiency  of  plea  in  bar,  in  an  action  by  an 
executor  on  a  claim  in  favor  of  the  estate,  it  al- 
leging that  defendanr  had  presented  claims 
against  the  estate  to  the  commisdoDers,  and  that 
the  probate  court  had  rendered  Judgment  on  the 
Gommissiraiers'  report. — Kenney  Howard  t  Vli 
830. 

A  decision  of  the  supreme  court  is  conclawve 
on  the  iMrties,  though  it  is  thereafter  oTerrulfd 
in  another  cause.— Bolton  v.  Hey  (Pa.)  1<)97. 

A  plea  in  bar  to  an  action  setting  out  a  jndr- 
raent  rendered  on  the  claim  need  not  allege  that 
such  judgment  Is  still  In  force. — Kenney  r.  How- 
ard (Vt.)  850. 

A  decree  of  an  orphans'  court  allowing  an  ad- 
ministrator's account  on  a  sale  of  assets  is  ikii 
conclusive  where  no  sale  was  in  fact  made.- 
Schweitzer  v.  Bonn  (N.  J.  Ch.)  24. 

Where  a  probate  court  constroes  a  will,  aihi 
distribntes  the  estate,  and  no  appeal  is  taken, 
property  rights  vested  under  the  decree  cannoc 
be  diatorbed  for  error  in  the  constroctiiMi. — 
Leavens  v.  Ewins  (Vt)  297. 

Defenses  considered  or  admiiwible  in  eject- 
ment, and  decided  against  defendant,  cannot  be 
reooBsidered  on  a  bill  to  restrain  an  action  for 
mesne  profits  based  on  the  reooTery  In  eiectmeni. 
— Sferdton  v.  'Williams  (N.  3.  Gh.)  77% 

Conclusiveness  of  a  judgment  to  foredose  a 
mechanic's  lien,  as  to  who  was  the  original  cob- 
tractor.— Curtis  v.  Bradley  (Conn.)  591. 

Effect  of  decree  sustaining  an  assignment  s» 
binding  attachment  creditors  as  to  whom  tht> 
ease  was  dismissed  without  authority  by  order 
of  plaintiff's  counsel.— Kiley  v.  First  Nat.  Bank 
(Md.)  585. 

When  the  record  of  an  action  shows  fba.t  cer- 
tain matter  must  have  been  decided  in  renderin;: 
the  judgment,  so  as  to  be  binding  in  a  fmori 
suit,  it  is  immaterial  that  expressions  in  tiK- 
court's  opinion  indicate  that  such  matter  wa> 
not  decided.  —  Sargent  &  Co.  New  Havea 
Steamboat  Co.  (Conn.)  543. 

Question  whether  an  issue  as  to  the  ownershiit 
of  certain  land  was  determined  In  a  prerions 
suit— Sargent  &  Co.  T.  New  Haven  Steamboat 
Co.  (Ck>nn.)  543. 

Presnmption  that  an  answer  in  a  former  ac- 
tion was  appropriately  framed,  it  putting  in  is- 

8iie  a  question  which  waa  evidently  the  main  is- 
sue therein,  the 'decision  on  which  question  was 
afterwards  set  up  as  res  judicata. — Sargent  ft 
Co.  V.  New  Haven  Steamboat  Co.  (Conn.>  543. 

A  person  nonsuited  In  an  action  for  fraudu- 
lent warranty  in  the  sale  of  a  horse,  wtm  iv- 
covers  judgment  for  breach  of  contract  on  tt€ 
same  warranty,  cannot  thereafter  obtain  a  re- 
versal of  the  first  judgment.— McOlade  t.  Mc- 
Connick  (N.  J.  Err.  &  App.)  4(». 

Remittitur. 

The  error  of  rendering  an  excessive  jndgment. 
is  cured  by  remitting  the  exceas.— Sweet  v.  Ex- 
celsior Electric  Co.  (N.  J.  Err.  &  App.)  721. 

Opening  and  vaoating. 

A  judgment  against  ao  estate,  obtained  by  col- 
lusion between  the  creditor  and  the  eiecntftr. 
whereby  a  devisee  is  deprived  of  his  legacy,  will 
be  set  adde.— First  Baptist  Churdi  of  Uub>>keri 
T.  Syms  (N.  J.  Err.  &  App.)  717. 

Sufficiency  of  tdiowlng  to  justify  the  racatioa 
of  a  judgment  by  default,  defendant  having  be«i 
improperly  served,  and  being  thei«ifter  told  li* 
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]>l9intifr*s  Bttornef  that  the  matter  was  "all  '  fore  a  justice. — Conner  T.  Reardon  (Del.  Super.) 
ovir."— rattlson  v.  Hughes  (Md.)  320.  |  878; 

Where  no  abuse  of  diacretioD  Is  showD  In '    The  foes  of  justices  of  the  peace  in  Luzerne 
oiii'nIiiK  a  judgment     confiaBslon,  the  order  will  Connty  are  subject  to  ^  proTisioDS  of  Act 
ULot  be  reversed.— BeaTw  t.  Siear  (Pa.)  1U04.      2a,  1^— Fenner  t.  Loseme  Coantr  (Pa.)  802. 


Action  on  judgment. 

An  action  at  law  may  be  maintained  in  New 
Jersey  on  a  decree  for  alimony  made  in  New  a~.  "TfnmlMAa» 
York  where  the  court  bad  Jurisdiction.— Bullock  ****  nomiciue. 
V.  Bullock  (N.  J.  Sup.)  1024. 


Jnstiflable  Homicide, 


Judicial  Notioe. 

See  "ETtdence." 

JTJDICIAIi  SALEa 

Kxeoution  sales,  see  "Execution." 
I''oi-(K-lo8ure  sale,  see  "Mortgages." 

It  is  no  Talid  objection  to  a  sale  by  an  as- 
signee for  creditors,  under  Act  Feb.  17,  1876, 
that  the  senior  lienholder  will  thereby  be  de- 
prived of  his  privilege  of  tising  bis  lien  as  eqair- 
nleot  to  money  in  bidding  at  the  aole.— In  re 
Uandy's  Estate  (Pa.)  OKI;  Appeal  of  Lamed,  Td. 

Where  a  sheriff  sells  land  on  execution  to  de- 
fendant, witU  agreement  for  a  resale  at  defend- 
fint's  expense  In  case  he  falls  to  comply  with  the 
terms  of  the  sale,  and  the  alieriff  afterwards 
soils  the  property  on  foreclosure,  he  has  no  right 
of  action  on  default  against  the  purchaser  at 
execution  sale.— Gonnell  t.  Shryock  (Pa.)  731. 


Jurat. 


See  "Affidavit' 


Jurisdiction. 


St-e  "Courts." 

Of  equity,  see  "Equity." 


JUB.T, 

Use  of  intoxicating  liquors,  see  "Criminal  Law." 

Where  12  good  and  lawful  men  were  secured 
as  jurors,  as  renuired  by  statute,  defendant  can- 
not complain  if  more  than  that  number  were 
sammoned. — Barber  v.  James  (R.  I.)  264, 

Where  12  of  the  48  jurors  drawn  were  out  on 
another  case,  and,  when  11  jurors  had  been  ac* 

ceptfd,  all  the  rest  present  had  been  challenged 
or  stood  aside,  there  was  no  error  in  calling  a 
juror  from  those  stood  aside.— Commonwealth 
V.  Weber  (Pa.)  481. 

Defendant  in  a  criminal  case  cannot,  after 
pleading,  object  to  the  jury  for  irregularities  oc- 
curring before  tlie  plea,  under  Act  Feb.  21, 
1814.— Commonwealth  v.  Freeman  (Pa.)  115. 

A  right  to  jury  trial  in  an  action  of  account 
is  lust  after  the  court  notes  its  decision  on  the 
reiiort  of  the  auditor.- White  v.  Eddy  (R.  I.) 
823. 

Tender  Judiciary  Act,  c.  26.  ||  1,  where  the 
only  entry  is  defendant's  submission  to  judg- 
ment for  a  certain  sum.  his  application  within 
two  (lays  for  a  jurj'  trial  should  be  granted.— 
Lavelle  v.  Kimball  (U.  I.)  166. 

Under  Act  Feb.  16.  1829,  and  Const,  art.  6. 
8  22,  an  heir  is  not  entitled  as  of  right  to  have 
the  issue  devisavit  vel  non  tried  by  a  jury,  ei- 
ther in  the  register's  court  or  on  appeal  to  the 
superior  court.  —  Cummins  v.  Cummins  (Del. 
Super.)  816. 


J  UHTIOBB  OF  THB  FBAOB. 

An  action  for  the  destruction  of  fruit  in  bas- 
kets may  1m  tried,  as  an  action  of  trespass,  be- 


Laohea. 


See  ••Equity." 


I«ANI>LOBD  AND  TKN  ANT. 

A  tenant  occupying,  under  a  parol  lease  for  15 
years,  a  house  built  oy  the  landlord  on  the  land 
of  another  tinder  an  agreement  to  remore  It  at 
request,  is  a  tmant  at  will.— Blanchard  t.  Bow- 
ers (Vt)  848. 

Sufficiency  of  evidence  to  show  an  acceptance 
by  a  landlord  of  a  surrender  of  the  premises  by 
the  lessee.— Lane  v.  Nelson  (Pa.)  864. 

A  storehouse  built  on  the  land  of  a  railroad 
company  under  a  license  providing  for  its  re- 
moval at  request  was,  as  to  a  tenant  occupying 
it,  realty.— Blanchard     Bowers  (Vt.)  818. 

Evidence  examined,  and  keM,  that  the  tenant 
was  holding  from  year  to  year,  and  was  not  a 
tenant  by  snfferance.- Amsden  t.  Atwood  (Vt.) 

448. 

Leases. 

Evidence  examined,  and  held  that  defendants 
had  sufliciently  performed  their  part  so  as  to  be 
entitled  to  a  renewal  under  the  terms  of  the 
lease.— Balfour  v.  Kussell  (Pa.)  570. 

Lease  construed,  and  Md  that  a  notice  to  de- 
termine the  tenancy  was  not  neccs^^ary  at  the 
end  of  the  first  or  the  second  year,  but  only  at 
the  end  of  a  succeeding  year. — Ashhurst  v.  Kast- 
eru  Pennsylvania  Phonograph  Co.  (Pa.l  IIB- 

A  lease  which  extends  the  liabilities  of  the 
parties  to  their  heirs,  executors,  and  adminia* 
trators  does  not  authorise  the  legal  representa- 
tives of  the  deceased  lessor  to  distrain  on  the 
goods  of  the  deceased  lessee  in  the  hands  of  his 
administrator. — Gandy  v.  Dickson  (Pa.)  127. 

Construction  of  a  lease  to  a  railroad  company 
80  long  as  the  land  should  be  used  for  railroad 
purposes  as  terminating  upon  the  couveyance  of 
the  land  by  the  company  for  private  railroad 
purposes.— Kugel  t.  Painter  (Pa.)  338. 

Bent. 

A  tenant  cannot  deduct  from  the  rent  due  his 
landlord  the  amount  of  damages  involved  in  a 
diminution  of  the  enjoyment  of  his  tenancy  by 
the  tortious  act  of  a  stranger.- Vogel  t.  Mc- 
AuUffe  (R.  I.)  1, 

Construction  of  provision  in  a  lease  that  the 
lessor  ^ould  pay  a  certain  rental,  bo  long  as  he 
should  "occupy  the  premises,  as  rendering  him 
liable  for  rent  for  the  entire  term,  in  spite  of 
his  removal. — Lane  v.  Nelson  (Pa.)  864. 

Where  a  lease  for  S3  months,  payable  month- 
ly, prorides  that  if  the  lessees  were  sold  out  by 
the  sheriff  the  rent  for  the  balance  of  the  term 
should  at -once  become  due,  it  entitles  the  land- 
lord, on  the  happening  of  that  event,  to  the 
rent  for  the  balance  of  term,  not  to  exceed  one 
year,  under  Act  June  16,  1836,  i  83.— Piatt  v. 
Johnson  (Pa.)  936. 

Landlord's  lien. 

A  landlord's  lien  under  Rev.  Code,  c.  120.  |  60, 
Is  superior  to  a  chattel  mortgage  executed  before 
the  beginning  of  the  tenancy,  and  before  the 
goods  were  taken  onto  the  demised  premises.— 
Ford  T.  SleweU  (pel.  Super.)  715. 
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Zaws. 

See  "Statutes." 

Iieasee. 

See  "Landlord  and  Tenant'* 


See  "WUIi." 


IjegraoldB. 


UOENBE. 


To  sell  Hquor,  see  "Intoxicatinj?  Liquors.** 

A  permiasion  by  a  city  to  private  parties  to 
construct  drains  on  hixhways  Is  a  revocable 
license.— Eddy  t.  Granger  (B.  I.)  831. 

Permission  to  a  telegraph  company  to  con- 
struct its  line  in  front  of  one's  house  gives  a 
mere  Hf^nse,  and  not  an  easement.— Western 
Union  Tel.  Go.  v.  Bullard  (Vt.)  286. 

Evidence  examined,  and  Arfd,  that  a  license 
granted  by  one  adjoining  owner  to  another  to 
use  his  stairway  was  restricted  and  temporary, 
an4  not  irrevocable.  —  Baldwin  t.  Taylor  (Pa.) 

lilens. 

See  "Medianlcs'  Uens." 

Of  attachment,  see  "Attachment." 

Of  landlord,  see  "Landlord  and  Tenant." 

Of  mortgage,  see  "Chattel  Mortgages." 

Of  taxes,  see  *rraxation." 

Life  Insnxauoe. 

See  'Insurance." 


TiTMTTATIOlf  OF  ACTIONS. 

When  statute  ia  applicable. 

A  contract  to  purchase  land  at  a  sheriffs  sale, 
and  to  reconvey  to  the  owner  on  being  repaid 
the  amount  of  the  debt,  and  pay  over,  if  the 
owner  could  not  redeem,  the  difference  between 
a  fixed  Taluation  and  the  amount  paid,  is  with- 
in Act  April  22,  1856,  {  6.  providing  for  suit 
thereon  within  five  yean.— Wilson  t.  Bond  (Pa.) 
1 8. 

Act  April  22,  1850,  which  prohibits  any  right 

of  entry  by  reason  of  any  implied  resulting 
trust  but  within  five  years  after  the  trust  ac- 
craes,  applies  to  an  attempted  establishment  of 
a  trust  ex  maleficio.— Barry  v.  Hill  (Pa.)  126. 

A  suit  to  enforce  a  charge  on  land  brought  19 
years  after  death  of  testatrix,  but  leas  man  6 
years  after  death  of  the  devisee  whose  interest 
was  charged,  and  who  performed  the  trust  until 
his  death,  is  not  barred  by  limitations. — Dodge 
v.  Hogan  (R.  I.)  1059. 

Bunnlng  of  statute. 

One  who  claims  tbat  the  statute  was  sus- 
pended by  the  debtor's  nonresldenee  mast  show 
that  during  tbat  time  the  debtor  did  not  have 

Svperty  within  the  state  liable  to  attachment— 
atchelder  v.  Barber  (Vt.)  293, 

Where  coal  is  removed  by  a  subterranean  pas- 
sageway, limitations  do  not  begin  to  run  against 
the  trespass  until  discovery  thereof.— Lewey  t. 
H.  O.  Prick  Coke  Co.  (Pa.)  261. 

Where  one  receives  money  belonging  to  a  de- 
cedent's estate  before  administration  is  granted, 
the  statute  does  not  run  against  an  action  for 
such  money  until  the  grant  of  administration. — 
Bluer  T.  Riner  (Pa.)  347. 

Where  defendant,  without  the  knowledge  of 
plaintiff,  takes  water  from  pipes  for  a  purpose 
other  than  that  allowed  under  the  contract  by 
which  it  is  furnished  limitations  run  against 
an  action  therefor  where  plaintiff  had,  at  all  \ 
times,  access  to  the  pipes,  enabling  liim  to  know 


of  such  taking.— Scianton  Gas  ft  Water  Co 

v.  l^ackawanna  Iron  &  Coal  Co.  (Pa.)  484. 

Sufficiency  of  replication  to  a  plea  of  the  sra-- 
ute  of  bmitations,  setting  up  a  former  ar^-.  o 
commenced  within  the  time  limited,  and  vrifhia 
At^^f!^^-^  pending  suit,  and  which  was 
dismlBsed  because  the  writ  was  not  served  mor- 
o  u  ,  ^.'^y;T'**!J°'*  return  day.— Scott  v 
School  Dist.  No.  9  in  WiUiamstown  (Vt.)  1«. 

S^-^*^"^**  mnninc  of  statute,  as 
^™  *  ggaranty  to  pay  on  30  days'  notice.- 
Hooper  V.  Hosper  (Md.)  508. 

Running  of  iimltationa  against  a  daim  by  mrv- 
tira  for  contribution  from  a  eosatcty.  the  guar, 
antora  having  agreed  to  pay  on  30d^ys'  noti« 
?Md.r508  "**  dSfc-Hooper  I 

Acknowledgment. 

"^.f  dividend  on  a  note  barred 
iL^iLA^H^  °°  distribution  of  a  balaneein 
*  oommittee  of  a  lunatic  does  not 
?«7»««i5f*r^"*  pleading  the  statnte  after  hU 
restoration  to  reason.— In  re  Raeder  fPa.)  92a 

*S  presentation  of  claim  examined, 
and  fteW  insufficient  to  overcome  the  pr«iumptioa 
^tf  f^^^'raJJ"'?*''  tl'e  statute-Appeal  of  F^fs- 
8on  (Pa.)  733;  In  re  Taggart's  Estate,  Id. 

A  request  by  a  mortgagor  to  a  thitd  penra 
to  write  the  mortgagee' to  produce  the  mottncp 
in  person,  or  send  it  by  some  friend.  aSd^ 
lie  would  pay  the  same,  is  audi  >n 
acknowledgment  as  to  prevent  the  operation  of 
?  CM  »™>tationB.-Miller  v.  Teeter  (X. 

Pleading  and  practice. 

When  the  statute  is  not  pleaded,  it  is  not  avail, 
able  as  a  defense.— White  v.  Eddy  (R.  L)  ^ 

TilmlWug  Liability. 

Carrier's  contracts,  gee  "Carriers." 

liquor  Selling. 

See  "lotnicating  Uquots." 

livestock. 

Shipments  by  carrier,  see  "Carriers.* 

Iiocal  axLd  Special  Iawb. 

See  "OHBtltQtional  Law." 

liOcal  Option. 

See  "Intoxicating  liquors." 

IjOST  INBTRXnCEErrS. 

SufBcieney  of  evidence  as  to  a  lost  instmraeni 
providinp  that  a  purchaser  under  execution  sale 
sliould  reconvey  the  land  to  the  execntioD  dr- 
fendant  upon  payment  of  the  amount  of  tiie 
debt— Borr  v.  ICase  (Pa.)  954. 

Sufficiency  of  evidence  to  show  that  an  agrvi- 
ment  had  been  made  by  which  a  purehasor  at 
execution  sale  was  to  reconvey  to  Uie  executi^m 
debtor  on  payment  of  his  exnendiiures,  the  *vn- 
tract  being  alleged  to  have  been  kiat. — Bncr  v- 
luLse  (Pa.)  954. 

Magistrate. 

See  "Justices  of  the  Peace." 

UAIilCIOUS  FBOSECUnON. 

Where  &.e  declaration  fails  to  allege  that  the 

proceedings  on  which  the  action  Is  based  tmni- 
nated  in  plaintiff's  favor,  it  is  bad  on  demurrer. 
—Collins  V.  CampbeU  (K.  I.>v832.  ■ 
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MANDAKUB. 

Rl'-lit  of  street-railway  oompany  to  mandamufl 
to  oompel  the  mayor  to  iasae  a  permit  to  allow 
it  to  dift  up  the  streets,  the  isBoance  of  aach  pei^ 
mit  being,  in  view  of  previoas  ordinancea,  in  the 
discretion  of  the  mayor.— State  t.  Latrobe  (Md.) 

A  writ  of  mandamus  will  not  issue  to  com- 
pel the  performance  by  one  of  snmethinK  which 
18  iiurely  within  his  diacretion.- State  v.  Latrobe 

oid->  tsa. 

Mandamus  will  not  lie  to  the  jndKe  of  the 
court  of  ijuurtar  seasons  commondinfc  him  to 

Jntnt  a  liquor  license  or  show  cuu^te. — In  re 
uhuaon's  Llceuie  (Pa.)  203. 

Mandamus  will  lie  to  oompel  a  city  railway 
fH)utikuiiy  which  has  accepted  an  ordinnuce  to 
comply  with  its  proTisions  as  to  the  muuiier  of 
locating  its  road.— Borough  of  Wilbur  t.  Tren- 
ton Pass.  By.  Co.  (N.  S.  Sup.)  23& 

On  a  petition  by  a  alreet-railway  company 
for  manwmua  to  compel  the  mayor  of  a  city  to 
grant  a  permit  to  tear  op  streets,  the  mayor 
luny  set  up  that  the  petitioner  had-  forfeited  its 
ri^hta  to  a  permit  by  d^y  Ui  prosecuting  the 
work  of  laying  its  tracks.  —  State  t.  Latrobe 
(Md.)  78& 

Mandamus  will  lie  to  restore  a  school  teacher 
entitled  to  her  position  on  the  decision  of  the 
state  superintendent.  —  Thompson  t.  Board  of  ' 
Education  of  Borough  of  Elmer  (N.  J.  Sop.) 
ItiS. 

Id  maodamuB  to  restore  a  school  teacher  to 
ber  position  on  a  decision  of  the  state  superin- 
tendent, relator  must  show  his  jorisdictloo. — 
Thompson  v.  Board  of  Education  of  Borough  of 
Elmer  (N.  J.  Sup.)  168, 


llASTEB  ANIf  SEHVANT. 
See,  also,  "Prindpal  and  Agent" 
The  relation  and  its  inoidents. 

One  who  receives  as  compcnnation  a  house  and 
road  commission  on  approved  sales,  and  pays  bis 
own  expensea,  is  a  traveling  salesman. — Mulhol- 
land  T.  Wood  (Pa.)  248. 

Whether  a  workman  erecting  a  bridge  under  a 
contract  by  a  rolling-mill  company  with  defend- 
ant railroad  company  was  an  employ^  of  the 
railroad  company  was  for  the  Jury. — ^Hardy  v. 
Delaware,  L.  &  W.  R.  Co.  tN.  J.  Sup.)  281. 

In  an  action  against  two  railroads,  where  the 
complaint  alleges  that  plaintiff,  as  an  employ^ 
of  the  third  person,  was  working  In  a  toonel  on- 
der  their  tracks,  he  must  be  held  to  be  working, 
as  to  such  compniiies.  as  a  volunteer. — Wend^l 
V.  Pennsylvania  H.  Co.  (N.  J.  Sup.)  720. 

Consideration  of  evidence  on  issue  as  to 
whether  an  agreement  of  employment  wns  to 
extend  until  the  first  of  the  next  year.— Kane 
V.  Moore  (Ta.)  631. 

A  fireman  is  not  an  employ^  of  the  taxpayers, 
so  lis  to  create  an  implird  invitiitinn  to  enter 
their  premiiiea  to  extingtiisb  tires,  thus  render- 
ing them  liable  for  injories  caosed  by  the  dan- 
gerous condition  of  the  premiaes.— Behler  v. 
Daniels  (K.  I.)  582. 

Construction  of  contract  of  employment,  by 
whii  li  the  emplov6  was  to  nbare  in  the  profits, 
as  to  whether  the  compnfation  of  profits  was 
ro  be  made  as  of  .Inly  Ist  in  each  year,  as 
claimed  by  the  employ^,  there  being  evidciice 
that  the  employer  acted  on  this  construction. — 
Dwyer  V.  Bonitz  (N.  J.  Oh.)  172. 

Bill  by  empioyd  for  accounting  of  profits  by 
employer,  to  a  part  of  which  plaintiff  claimed  to 
be  entitled,  wherein  defendant's  evidence,  sop- 
ported  by  his  awom  answer,  waa  entitled  to  more 


weight  than  plaiotiff*H  testimony,  which  was 

contradicted  by  inconsistent  acts  on  hla  part. — 
Bailie  T.  Bailie  (Pa.)  24tt. 

Inability  to  tbird  persons. 

Liability  of  master  for  the  acts  of  his  serv- 
anta  in  destroying  nlaintiff's  furnace,  there  be- 
iug  evidence  that  the  moater  ordered  his  serv- 
ants to  destroy  the  fomace,  and  that  he  there* 
after  refused  to  replace  it.— Vogel  t.  McAuliffe 
(R.  I.)  L 

N^ligence  of  maater. 

W'here,  in  an  action  for  personal  injuries,  the 
evidence  as  to  the  condition  of  machinery  oaua- 
iog  the  accident  wai  contUcting,  a  refusal  to 
direct  a  verdict  for  defendant  was  proper. — 
Frits  V.  Jenner  (Pa.)  80, 

A  railroad  company  using  reasonable  care  In 
furnishing  safe  appliances  is  not  liable  where 
machinery  beeomeH  puddeuly  defective  before  an 
opportunity  had  to  remedy  its  condition.— Fen- 
derson  v.  Athintic  City  U.  Co.  (N.  J.  Err.  & 
App.)  767. 

Where  a  master  aelects  an  agent  to  perform 
hia  doty  of  keeping  machin^y  and  appliances 
in  repair,  the  master  is  liable  for  the  negligence 
of  such  agent. — Ingebregtsen  v.  Nord  Deutacher 
Lloyd  Steamship  Co.  (N.  J.  Err.  &  App.)  619. 

In  the  absence  of  notice  to  the  contrary,  a 
servant  is  entitled  to  assume  that  the  master 
lias  exercised  care  in  furnishing  proper  machin- 
ery for  the  work,  and  in  keeping  it  in  repair. — 
Ingebregtsen  v.  Nord  Deutscher  Lloyd  Steam- 
ship Co.  (N.  J.  Err.  &  App.)  619. 

Independent  oontraotor. 

A  county  is  not  liable  for  injuries  caused  by 
the  negligence  of  independeot  contractors,  where 
it  did  not  interfere  with  the  work. — Eby  v.  Leb- 
anon County  (Pa.)  332. 

ITegllgenoe  of  fellow  serrants. 

To  constitute  the  relation  of  feUow  servants, 
a  service  must  be  under  the  aame  master,  and 
the  employment  one  for  a  common  object.  — 
Hardy  v.  Delaware,  L.  &  "W.  E.  Co.  (N.  J.  Sop.) 
2S1. 

Where  the  employe's  duty  to  inspect  or  repair 
machinery  is  incident  to  his  use  of  the  machin- 
ery in  a  common  employment  with  fellow  aerv- 
ants,  the  master  is  not  liable  to  the  fellow  serv- 
ants for  the  neRligence  of  such  emp1oT& — Inge- 
bregtsen V.  Nnrd  Deutscher  Lloyd  Stenmahip 
Co.  (N.  J.  Err.  &  App.)  619. 

Asanmptlon  of  risk. 

Evidence  exnm{ne<l.  and  Arid  that  the  accident 
to  the  employe  was  due  to  a  risk  Incident  to  the 
employment.  —  Moore  T.  PennsylTenta  R.  Ob. 
(Pa.)  734. 

Evidence  examined,  and  held  that  an  employ* 
injured  by  the  backing  of  a  train  against  a  car 
under  which  he  was  working  assumed  the  risk. 
— Marean  v.  New  York,  S.  &  W.  R.  Co.  (Pa.) 
562.  ^  ' 

Contributory  negligence. 

Where  plaintiff  placed  his  hand  in  a  machine 
in  motion,  knowing  that  it  was  dangerous,  a 
verdict  for  his  employer  was  proper  .--Gaff ney 
T.  J.  O.  Inman  Manuf  g  Co.  (K.  I.)  6. 

Whether  a  minor  injured  while  engaged  in  the 
work  for  which  he  was  employed  was  guilty  of 
nontributory  negligence  is  for  the  jury. — Neilson 
V.  HiUside  Coal  &  Iron  Co.  (Pa.)  1091. 


See 


Material  Mezu 

'Mechanics'  laens." 


Measure  of  Pamages. 

See  "Damages." 
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MECHANICS'  UEKS. 

A  boiler  liattery  coQaleting  of  a  stone  founda- 
tion on  which  a  furnace  is  erected,  with  brick 
walls  abore,  which  run  dnimii  and  smokestacks, 

to  be  used,  in  connectiou  with  machiBery,  in 
the  mnnnfactiire  of  pig  iron,  is  a  new  building, 
within  Act  June  16,  1836.— Wheeler  v.  Pierce 
(I'a.)  649. 

Where  a  building  contract  proviiles  that  the 
contractor  shall  do  all  the  work  and  furnish  all 
materials,  it  is  not  necessary  to  file  with  the 
contract  the  Rpecifi<'atioaa. — Freedman  v.  Sand- 
knop  (N.  J.  Cb.)  232. 

Where  the  lien  was  filixl  against  "a  double 
dwdling  house"  as  one  building,  and  it  was  a 
block  of  two  bnildings,  separated  by  a  brick 
wall,  the  lien  was  not  enforceable.— Roat  t. 
Frear  <Pa.)  861. 

Defendant  cannot  complain  of  an  instruction 
restrictinif  plaintiffs  recovei-y  to  the  materials 
furnished  on  the  credit  of  the  building,  and  used 
in  its  construction.— Scranton  Lathe  Turning  Co. 
T.  Cassidy  (Fa.)  734. 

Act  May  18.  18S7.  requiring  notice  of  a  ma- 
terial man's  intention  to  file  a  lien,  applies  only 
to  SQch  cases  as  do  not  fall  within  Act  June 
16.  1^6,  or  Act  April  21,  1856^Wheeler  t. 
Pierce  (Pa.)  619. 

MERQER. 

Question  as  to  the  merger  of  a  charge  for  sup- 
port in  an  absolute  Interest  In  the  land  obtained 
by  the  beneficiary  of  the  charge. — Dodge  t.  Ho- 
gan  (It.  I.)  268. 

Ulnor. 

See  "Guardian  and  Ward";  "Infancy.** 


UORTGAGES. 

See,  also,  "Chattel  Mortgages." 
Ejectment  by  mortgagee,  see  "Ejectment." 
Of  corporation,  see  "Corporations." 
Of  railroad,  see  "Railroad  Companies." 

Construction  of  mortcage  conyeying  any  m- 
tcrest  that  the  moitgayees  may  hare  in  land  in 
a  certain  town,  as  not  covering  an  after-acquired 
interest— Pnddock  v.  Potter  (Vt.)  7H4. 

Equity  will  not  decree  a  deed  in  terms  one 
of  trust  to  convey  a  fee  simide  unless  the  evi- 
dence is  dear.— Martling  t.  Martling  (N.  J.  Ch.) 

Construction  of  a  deed  by  a  corjxiration  as 
being  executed  merely  as  security  for  a  loan. — 
Montgomery  r.  Beecher  (N.  J.  Ch.)  451. 

Where  one  buys  laud  subject  to  two  mort- 
gages, and  on  foreclosure  of  the  first  becomes 
the  imrchaser  again,  be  takes  subject  to  the 
second  mortgage.— Kennedy  t.  Borie  (Pa.)  88. 

Payment  and  release. 

The  mere  possesion  of  a  bond  and  mortgage 
by  a  person  other  than  the  obltg«e  will  not  war- 
rant payment  thereoi  to  such  person. — Lawson 
T.  Nicliolson  (N.  J.  Err.  &  App.)  386. 

Question  whether  a  mortgagor  was  released 
by  the  fact  that  the  mortgagee  released  a  part 
of  the  land  conveyed  by  the  mortgage  to  a  third 
person,  the  amount  received  for  such  part  being 
applied  on  the  mortgage  debt.— Norton  r.  Henry 
<Vt.)  787. 

Foreolostire  and  sale. 

A  sale  under  foreclosure  is  not  invalid  because 
the  mortgagee's  administrator  sigued  the  notice 
of  sale  as  "assi^ee  of  the  mortgagee,"  and  did 
not  state  therem  that  he  was  administrator. — 
Thurber  t.  Carpenter  (K.  I.)  5. 


A  foreclosure  sale  will  not  be  set  aalde  for 
inadequacy  of  price,  in  the  aWnce  of  assnrance 
that  a  higher  price  would  be  realized  at  resale. 
--Fidelia  Insurance,  Trust  &  Safe-Depodt  Co. 
T.  Byrnes  (Pa.)  255. 

Liability  of  a  fund  deposited  in  oonsidermtjon 
of  the  postponement  of  a  sale  on  foreclosure, 
under  a  contract  tlut,  aliould  the  prmtmy  not 
bring  enough  to  pay  the  decree,  the  d^eft  might 
be  retained  therefrom,  where  the  sale  was  after- 
wards made  on  advice  of  counsel  for  an  insof- 
ficient  amount— Dodd  v.  Fisher  (N.  J.  Err.  & 
App.)  392. 

Sufliciency  of  affidavit  of  defense  in  a  snii 
to  foreclose  a  mortgage,  it  stating  that  the  mort- 
gage was  placed  in  escrow  and  was  never  de- 
livered, and  that  no  part  of  the  consideratioD 
was  ever  paid.— Morgan  v.  Morgan  (Pa.)  lif  L 

The  admission,  by  all  parties  in  lnter«>st  of 
power  in  trustees  under  a  will  to  foreclose  a 
mortgage  belonging  to  the  estate,  is  snfficietii 
to  protect  a  purchaser  at  the  forecdosure  sale.— 
Bradford  v.  King  (R.  I.)  166. 

Question  whether  certain  persons  were  the 

assigns  of  the  original  trustees  of  a  mortgage, 
so  as  to  be  able  to  sell  under  a  power  of  mi^ 
therein.- Bradford  v.  King  (R.  I.)  106. 

Where  the  rent  of  land  is  payable  in  crop*,  the 
purchaser,  on  foreclosure,  is  entitled  to  the  retit 
out  of  the  crop  maturinfMit  the  date  of  the  sale. 
—Williams  v.  Codiran  (Del.  Bnpv.)  lOGO. 

Sufficiency  of  affidavit  of  defense  made  by  i 
married  woman  in  a  proceeding  against  her  and 
her  husband  to  foreclose  a  mortgage,  it  aUegioK 
that  plaintiff  had  received  the  proceeds  of  other 
securities  for  the  debt,  and  asking  an  accounting 
therefor.  — First  Nat  Bank  v.  Scofield  (P^) 
1012;  Aweal  of  Madden,  Id. 

MXmiCIPAL  CORPORATIONa 

See,  also,  "Bridges":  "Counties";  "Highways": 
"Poor  and  Poor  Laws";  "Schools  and  School 
Districts." 

Act  Anril  3,  1851,  requiring  the  bargess  and 
council  of  a  l>orongh,  on  petition  of  owners  of 
lands  adjacent  to  the  limits,  to  ordain  the  ad- 
mission of  such  lands  as  nart  of  the  borough, 
la  not  repealed  bv  subseiiuent  acts. — In  re  An- 
nexation to  Borough  of  Plymouth  (Pa.)  933;  Ap- 
peal of  Plymouth  Tp.,  Id. 

Under  Act  May  24,  1887,  the  boundaries  ct 
tlie  city  of  Wilkes  Barre  extend  to  the  midilK- 
of  the  Susquehanna  river.— Gilchrist  r.  Stions 

tPa.)  931. 

A  city  may.  through  its  councils,  recognise  a 
moral  obligatiou  to  one  who  has  rendered  serv- 
ice  tc  it-^der  v.  City  of  Philadelphia  (Pa.) 
925. 

It  ta  no  ground  for  denying  Incorporation  ^t 
it  Is  not  immediately  advantageous  to  a  few  of 
the  property  owners  therein.— In  re  Inoorpnra- 
tion  of  Borough  of  Prospect  Park  (Pa.)  2r>4: 

Appeal  of  Oesterle,  Id. 

Commissioners  appointed  in  any  city  nndor 
Laws  1894,  p.  387,  to  make  division  of  the  ciry 
into  wards,  are  required  to  make  provisions  with 
regard  to  equality  of  population,  and  divi- 
sions made  with  regard  to  the  equalitj  of  the 
average  total  vote  are  invalid.— Griffin  v.  Wsn- 
ser  (N.  J.  Sup.)  222. 

It  will  be  presumed  that  a  bill  filed  by  a  citv 
Mtlicitor  in  the  name  of  the  city  was  filed  wiili 
its  authority.— City  of  Baltimwe  r,  PreaiitMiT. 
etc.,  of  Baltimore  &  Y.  1>mpike  Co.  (Md.l  42)1. 

Ordinanoes  and  resolatfona. 

Authority  of  town,  under  its  charter,  to  pro- 
hibit domestic  animals  from  mnnli«g  at  larce 
witliin  tlic  town  limits.  —  Cochram  v.  CiiT  o< 
Frostburgh  (Md.)  708.  j 

Digitized  byLjOOglC 


INDEX. 


1131 


Under  Act  May  23.  18S9.  art.  5,  S  3,  a  city  of 
the  third  cIuM  cniinnt  licensp  milk  wajrona,  when 
not  done  in  the  exercise  of  police  power. — City 
of  Reading  t.  Bitting  (Pa.)  3o9. 

A  bnritess  may  sue  to  enjoin  an  action  nDder 
an  ordinance  which  he  claima  to  have  vetoed.— 
McMlchae)  t.  Inter-County  St.  Ry.  Co.  (Pa.) 
477. 

"Where  a  burgess  receives  an  ordinance  an 
hour  before  a  called  meeting,  a  veto  returned 
within  24  hours  thereafter  la  In  time.— Mc- 
Michael      Inter-County  St  By.  Co.  (Pa.)  477. 

Under  the  general  borough  law  (Act  May  23, 
1883),  a  burgeaa  of  the  borough  of  Bridgeport 
liaa  a  veto  power,  thongh  not  a  member  of  the 
council.— Commonwealth  t.  Scbseipp  (Pa.)  118. 

Officers  and  agents. 

A  removal  of  a  city  aaseasor  from  office  with- 
out notice  waa  not  a  trial,  aa  provided  by  a 
clause  in  the  city  charter. — Maroney  v.  City 
Council  of  Pawtucket  (R.  I.)  265. 

A  superintendent  appointed  by  board  of  water 
commisaioncrH  of  New  Brunswick  pursuant  to 
Act  March  27,  1873,  is  not  such  a  public  of- 
ficer aa  can  be  discharged  by  aach  board. — 
Cramer  v.  Water  Com'n  of  New  Brunswick  <N. 
J.  Snp.)  3»k 

ContraotB. 

Under  Act  March  9.  IS&S,  the  board  of 
street  and  water  Gommissionera  may  contract 
with  railroad  companies  whose  roads  enter  the 
fitv  by  resolution,  wittiont  concurrence  of  any 
ntfaer  bwird,  and  notwithstanding  the  veto  of 
the  mayor.— United  New  Jeraey  Railroad  &  Ca- 
nal Co.  T,  National  Docks  &  N.  J.  Junction 
Connecting  Railroad  Co.  (N.  J.  Sup.)  981. 

Right  of  a  citizen  to  invoke  eijuity  to  set  aside 
the  award  of  a  contract  in  violation  of  law.— 
Frame  v.  Felix  (Pa.)  375. 

The  board  of  water  commissioners  of  the  city 
of  Reading  bdd  to  be  a  mere  department  of  the 
city  government,  and  hence  bound  to  romplv 
with  ue  statutory  requirements  aa  to  the  award- 
lag  of  city  contracts.— Frame  v.  Fdix  (Pa.)  375. 

The  fixing  b^  a  municipal  board  of  a  minimum 
Itrice  to  be  paid  for  labor  under  a  city  contract 
violates  a  statute  requiring  such  work  to  be 
awarded  to  the  lowest  respooirible  bidder.— 
Frame  v.  Felix  (Pa.)  375. 

"Where  a  city  In  good  faith  advertises  for  pro- 
posals for  pavln?  streets,  it  may  contract  for 
the  use  of  such  material  as  it  deems  for  the  best 
interest  of  the  dty,  though  such  material  is 
snbject  to  private  owner^ip,  and  the  product 
of  an  exclusive  mannfactare.— City  of  Newark 
V.  Bonnel  <N.  J.  Err.  &  App.)  408. 

A  township,  in  contracting  under  Act  May 
22,  1894,  for  the  lighting  of  streets,  need  not 
award  a  contract  to  the  lowest  bidder,  but  they 
are  bound  to  exercise  the  power  in  a  bona  fide 
manner  for  the  benefit  of  the  township.— Schef- 
bauer  v.  Board  of  Township  Committee  of 
Kearney  Tp.  .(N.  J.  Sup.)  454. 

Under  Act  May  22,  1894,  a  township  commit- 
tee may  contract  for  lighting  streets  and  public 
places  for  a  term  of  five  years,  and  cause  the 

annual  expeiiHe  tlierenf  to  be  raised  by  taxa- 
tion, as  for  the  repair  of  streets. — Schefbauer 
V.  Board  of  Towniihip  Committee  of  Kearney 
Tp.  (N.  J.  Snp.)  454. 

The  curative  act  of  Ma;r  5.  1894,  does  not 
validate  contracts  for  lighting  streets  that  were 
made  without  first  advertising  for  proposnis. — 
Board  of  Finance  of  Jersey  City  v.  City  of  Jer- 
sey City  (N.  J.  Err.  &  App.)  625. 

Before  the  board  of  street  and  water  commis- 
sioners of  Jersey  City  can  make  a  contract  for 
street  lighting  involving  an  expenditure  in  «e- 
cesa  of  $500,  it  must  advertise  for  proposals  for 
the  contract. — Board  of  FinaiH-*'  of  .Tersey  Citv 
r.  City  of  Jersey  City  (N.  J.  Err.  &  App.)  02d. 


Under  Trenton  City  Charter,  |  107,  autUorix- 
ing  contracts  for  street  improvements  to  be  giv- 
en to  the  lowest  bidder  "who  shall  give  satis- 
factory proof  of  his"  ability  to  properly  per- 
form the  work,  the  board  of  public  works  can- 
not exerdse  an  arbitrary  discretion  in  awarding 
the  contract,  but  must  nase  their  discretion  on 
facts  zeasonabhr  tending  to  8un>ort  its  deter- 
mination.—  McGovem  t.  Board  of  Public 
Works  of  City  of  Trenton  (N.  J.  Sup.)  613. 

Control  of  streets. 

The  vacation  of  a  street  by  a  mnnicipal  board 
does  not  involve  the  infringement  of  any  private 
right.— United  New  Jeraey  Railroad  &  Canal 
Co.  V.  National  Docks  &  N.  J.  Junction  Connect- 
ing Railroad  Co.  (N.  J.  Sup.)  981. 

Where  a  city  permits  a  private  party  to  make 
a  drain  on  a  highway,  he  acquires  no  vested 
right  therein.— Eddy  v.  aranger  (R.  I.)  831. 

Construction  of  Act  Mardi  4,  ISSl,  Incorporat- 
ing the  city  of  Burlington,  and  the  creation  of  a 
dual  municit>al  government  over  the  territory 
within  the  township  of  Burlington,  as  to  the 
duty  of  each  municipality  as  to  repairs  of  streets. 
— McXeal  Pipe  &  Foundry  Go.  t.  Idivincott  (N. 
J.  Sup.)  899. 

Under  Act  March  4.  1851,  incoiporating  the 
city  of  Burlington,  the  city  has  exclusive  power 
to  maintain  in  repair  the  highways  withm  the 
city,  and  the  township  of  Burlington  has  the 
power  of  maintaining  highways  outside  of  the 
city  limits. — McNeal  Pipe  ^'Foundry  Co.  t.  Wp- 
pincott  (N.  J.  Sup.)  399. 

Act  May  22,  1894,  relating  generally  to  the 
lighting  of  streets  by  municipal  corporations, 
api)iies  to  the  township  of  Kearney,  in  Hudson 
county,  though  that  township  was  created  by 
special  acts  conferring  additional  powers.— 
Schefbauer  v.  Board  of  Township  Committee  of 
Kearny  Tp.  (N.  J.  Sup.)  464. 

Ijiability  for  torts  and  negligence. 

Where  a  municipal  corporation  furnishes, 
through  a  bureau,  light  to  private  citizens  and 
corporations,  it  is  liable  for  the  negligence  of  its 
servants  connected  with  such  bureau. — ^Bodge  v. 
City  of  PhiladelphU  (Pa.)  728. 

Sufficiency  of  petition  in  an  action  against  a 
town  for  injury  caused  by  a  domestic  animal  be- 
longing to  one  of  the  Innabitants,  which,  with 
others,  was  allowed  by  the  town  to  run  at  large. 
—Cochrane  v.  City  of  Frostburgh  (Md.)  703. 

A  lot  owner  is  liable  to  a  city  for  the  amount 
of  a  judgment  paid  by  it  to  one  who  fell  through 
the  sidewalk  in  front  of  the  lot  while  in  posses- 
sion of  the  tenant.— City  of  Reading  v.  Reiner 
(Pa.)  357. 

A  dty  has  actual  notice  of  a  defect  in  a  side- 
walk which  might  have  been  dlscorered  by  the 
ordinary  care  of  the  street  commissioner  who 
examined  it.— Fee  v.  Boron^  of  Columbus  (Pa.) 

1076. 

Where  a  scafFoIding  was  being  erected  over  the 
sidewalks  oa  a  bridge,  and  both  ends  of  the 
sidewalks  were  barred,  the  city  waa  not  negli- 
gent in  not  having  some  one  at  each  end  of  the 
bridge  to  warn  passengers  of  the  danger,— Hei- 
denwag  v.  dty  of  Philadelphia  (Pa.)  1063. 

A  city  is  not  liable  for  the  negligence  of  a 
company  which  contracted  for  a  display  of  fire- 
works for  injuries  caused  by  a  defective  scafToId 
erected  by  it.— Heidenwag  t.  City  of  Philadd- 
phia  (Pa.)  1003. 

An  exhlUtion  of  fireworks  by  a  city  is  not  un- 
lawful by  Act  Aug.  26,  1721  (Brightly's  Purd. 
Dig.  p.  814,  pi.  1).— Heidenwag  t.  City  of  Phil- 
adelphia (ra5  1063. 

Publio  IminrOTementa. 

An  appointment  of  commissioners  to  Assess 
damages  for  lands  for  public  improvements,  un- 
der Laws  1882,  c.  287,  |  1,  wiU  tw  set  aaidck 
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where  it  is  not  shown  that  they  were  qMlifled, 
aa  providpd  by  such  act.— Green  v.  City  of  Perth 
Amboy  (N.  3.  Sup.)  980. 

Where  an  owner  constructs,  with  the  city's 
permission,  a  private  sewer,  and  other  owners 
on  the  street  connect  with  it,  the  owner  is 
liable  for  his  proportion  of  the  cost  of  a  sewer 
BUbseqnently  laid  by  the  city  along  the  street. — 
City  of  Phihidelphla  t.  Odd  FeUows'  Hall 
ABs'n  (Pa.)  917. 

Inequalities  in  the  snrface  of  land  abnttlne 
on  a  street  do  not  authorize  a  departure  from 
the  front-foot  rule  assi'ssment  when  expressly 
enjoined  by  the  statute  under  which  the  im- 
provements are  made.— City  of  McKeesport  v. 
Busch  (Pa.)  49. 

Under  Act  April  3,  1867,  relating  to  street 
improremeotB  in  the  boroujch  of  McKeesport, 
an  amendment,  allowed  on  a  claim  whii-h  is  de- 
fective in  not  defining  the  depth  of  the  lot,  aft- 
er verdict,  is  pr(M?er.— City  of  McKeesport  v. 
Busch  (Fa.)  49. 

A  city  cannot  set  off,  againnt  special  damages 
to  an  abutting  owner  by  a  cbanice  of  grade,  an 
increase  of  valne  common  to  the  entire  neigh- 
borhood. —  City  of  Philadelphia  t.  Hudderow 
(Pa.)  53. 

Though  a  change  of  street  grade  was  ordered 
to  enable  the  city  to  construct  sewers  which 
would  abate  a  nuisance,  it  is  liable  for  com- 
pensation to  the  abutting  owners. —  City  of 
Philadelphia  t.  Hudderow  (Pa.)  53. 

Certiorari  lies  when  commiHsioners  fail  to  re- 
port any  damage  on  change  of  grade  in  favor  of 
an  abutting  landowner,  where  the  report  shows 
that  the  question  was  passpd  on. — Stewart  v. 
City  of  Hoboken  (N.  J.  Sup.)  278. 

ProTisiona  in  city  charters  as  to  notices  on  the 
making  of  an  assesfiment  for  benefits  ai^liiMl  to 
that  portion  of  the  assessment  which  is  for  dam- 
ages.—tUtewart  T.  City  of  Hoboken  (N.  J.  Sup.) 
278. 

Under  P.  L.  1888.  p.  471.  and  P.  L.  1889.  p. 
378,  the  dty  of  Hoboken,  by  the  proper  officers, 
may  assess  for  damages  for  a  change  of  street 
^ade.— Stewart  t.  City  of  Hoboken  (N.  J.  Sop.) 

Where  an  abutting  owner  knows  that  a  street 
grade  is  to  be  raised  and  of  an  asst^sment,  and 
delays  for  two  years  in  suing  out  certiorari,  it  is 
ground  for  dismissal.— Stewart  t.  City  of  Hobo- 
ken (N.  J.  Sup.)  278. 

Where  benefits  are  assessed  for  a  change  of 
street  grades,  the  assessment  of  damages  should 
be  made  at  the  same  time.— Stewart  v.  City  of 
Hoboken  (N.  J.  Sup.)  278. 

Expenses  incurred  in  unsuccessfully  defending 
suits  brought  against  a  borough,  because  of  its 
negligence  in  executing  a  public  improvement, 
cannot  be  specially  asHesscd  as  part  of  the  cost 
of  such  improvement.— De  Witt  T.  Borough  of 
Rutherford  (S.  J.  Sup.)  22a 

Where  the  damages  to  a  lot  owner  excettl  the 
advantages  caused  by  change  of  grade,  he  is 
entitled  to  the  difference,  though  he  requested 
the  change  to  be  made.— Lewis  v.  Borough  of 
Darby  (Pa.)  ^35. 

Damages  I>ecause  of  uncertainty  as  to  what  a 
city  may  hereafter  do  in  regard  to  opening 
streets  through  the  lands  of  an  abutting  owner 
caunot  he  recovered,— .T.  G.  Brill  Co.  v.  City  of 
Philadelphia  (Pa.)  348. 

On  appeal  from  the  assessment  of  benefits  on 
opening  a  public  street,  the  jury  need  not  review 
the  question  of  damages. — City  of  Baltimore  v. 
Smith  &  Schwarz  Brick  Co.  (Md.)  42:1. 

Opinions  of  witnesses  acquainted  with  the 
land  as  to  any  increase  in  value  by  opening  a 
street  are  admisaible. — City  of  Baltiirwte  T. 
Smith  &  Schwarz  Brick  Co.  (Md.)  423. 


On  the  question  of  benefits  In  opCTing  a  pcb- 
lic  street,  evidence  as  to  the  cost  of  filtinic  the 
lots  to  the  proposed  grade  is  relevant. — City  of 
Baltimore  v.  Smith  £  Schvan  Brick  Co.  (Md.) 
423. 

Prices  at  sales  of  land  In  the  Tidnity  withia 
a  reasonable  time  are  admissible  to  show  prtr>- 
eiit  value, — Citv  of  Baltimore  v.  gmtth  i 
Schwarz  Brick  Co.  (Md.J  423. 

The  burden  of  proof  is  on  the  city  to  Aow 
increase  in  value  of  Iota  from  opening  a  Btreet.— 
City  of  Baltimore  t.  Smith  &  Scbwarx  Brick  Ca. 
(Md.)  42a 

Right  of  owner  of  land  covered  by  die  pk>- 

spective  site  of  a  city  courthouse  to  damagf! 
against  the  city  on  account  of  delay  in  par- 
chasing  the  jpraperty  or  condemning  it.^ 
Sbanfelter  v.  City  of  Baltimore  (Md.)  4^. 

Where  a  grade  crossing  of  a  street  railroad 
was  changed  by  agreement,  damage  to  an  ad- 
joining landowner  by  reason  of  the  increased 
cost  of  unloading  freight  from  the  track  i-nzt- 
not  be  collected  of  a  city.— In  re  Tucker  aD>i 
Frankfotd  Streets  (Pa.)  117;  Appeal  of  Plu&tb. 
Id. 

An  agreement  by  the  owner  of  property  wi^b 
a  city  for  an  amicable  sci.  fa.  on  the  claim  U  im 
admissioQ  of  the  service  of  notice  regnire<I  <v> 
such  claim.— City  of  Philadelphia  t.  Sch-ifield 
(Pa.)  119. 

The  owner  of  a  lot  abutting  on  a  street  oc- 
cupied by  a  railroad  company,  uoder  Act  Jane 
9,  1857,  can  set  up  the  liability  of  the  companj 
to  pave  the  street  in  an  action  against  him  Ly 
the  city  to  enforce  an  assessment  therefor.— 
City  of  Philadelphia  v.  Bowman  (Pa,)  142. 

On  scire  facias  by  a  city  to  the  use  of  a  ma- 
tractor  on  a  municipal  lien,  averments  in  the  aa- 
swer  denying  any  authority  from  the  city  to  the 
contractor  to  do  the  work  put  the  plaintilT  tn 
proof  thereof,  and  are  suffident  to  take  the  csm 
to  the  jury.— City  of  Chester  t.  Eyre  (Pa.)  tE;! 

Fisoal  management. 

The  term  "dei^rtment"  in  the  proriuon  o! 
Act  June  1,  1885.  srt.  tl,  that  a  warrant  shH.l 
be  signed  by  the  head  of  the  "apt>ropriatr  lip- 
'  partment,"   includes  city  offirials   as  well  as 
'  technical  departmenta.— Bailey  t.  City  of  I*hil- 
I  adelphia  (Pa.)  925. 

Tne  functions  of  a  dty  department  of  educs- 
tion  are  not  interfered  with  by  the  f^>propria- 
tion  of  monejr  to  another  department  tn  pay  a 
,  moral  obligation  of  the  dty  to  a  teadipr  for  serr- 
'  ices  rendered. — Bailey  t.  dtr  of  Pldladt-lpbia 
(I'a.)  925. 

[    The  "appropriate  department"  whose  bead  ia. 

under  Act  June  1.  ISSo,  to  sign  a  warrant  ftt 
'  the  payment  of  money  from  the  city  treasury, 
I  IS  the  department  to  which  the  apnropriatijn 

is  made.~BaiI^  v.  City  of  Philade^^hU  (Pa.) 

I  Taxation. 

I  Under  Act  May  23,  1889,  certification  by  the 
I  city  treasurer  of  schedules  of  unpaid  taxes  i« 
1  necessary  to  authorize  filing  of  the  liens. — City  i>f 
I  Reading  v.  Kmuse's  Estate  (Pa.)  SiiO. 

Act  March  15,  1898,  providing  fur  the  licens- 
ing of  dogs,  fiuiiersedes  any  power  of  exaotiar 
I  license  fees  for  dogs  which  the  city  of  Newark 
I  possessed  under  its  charter. — Mulcahy  i.  City  of 
Newark  (N.  J.  Sup.)  226. 


Hnrder. 


See  "Homicide." 


Mutual  Benefit  Insurance. 

Sec  "Insnrancft** 
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DefectiTe  streets.  Bee  "Munidpal  Corporations." 
Of  carrier,  see  "("arriers." 

Of  master,  injury  to  Berrant,  see  "Master  and 
Servant." 

OF  railroad,  see  "Railroad  Companies." 

Of  street  railroad,  see  "Horse  and  Street  Rail- 

Where  the  eridence  U  conflicting,  the  question 
of  neffligence  is  for  the  Jary.— Baltimore  Trac- 
tion Co.  T.  Appel  (Md.>  961. 

Right  to  recover  of  railroad  company  for  in- 
juries caused  by  the  frightening  of  plaintiffs 
horse  when  about  to  cross  the  railroad  by  the 
approach  of  o  liiind  cur. — Plummer  v.  New  York 
Cent  &  H.  R.  R.  Co.  (Pa.)  887. 

Sufficiency  of  evidence  to  show  negligence  on 
the  part  of  defendant,  causing  water  from  a 
pipe  in  bis  room  to  Sow  down  upon  plaintiff's 
Knoda  in  the  room  beneath. — Lane  v.  Scagel  (Vt.) 
2S9. 

AVhere  a  railroad  company  agrees  to  notify  one 
working  in  a  tunnel  under  its  track  of  the  ap- 
proach of  trains,  a  failure  to  give  snch  notice 
onnstitutea  neriigenee.— Wendell  v.  Pennsylvania 
R.  Co.  (N.  J.  Sup.)  720. 

Where  there  la  a  reasonable  doubt  aa  to  facts 
and  the  inferences  to  be  drawn,  ueKtiKence  is  a 
question  for  the  jury.—Howett  v.  Philadelphia, 
Ksr.  &  B.  R.  Co.  (Pa.)  33C. 

Action  for  personal  injuries  caused  by  falling 
over  a  cdlar  door  in  the  sidewalk,  which  was 

Enrtly  open,  in  which  defendant  owner  of  the 
ouse  was  held  not  negligent. — Stackhouse  v. 
Vendig  (Pa.)  349. 

Construction  of  Act  June  11.  1879,  as  amend- 
ed by  Act  June  3,  1885.  making  the  owner  of  a 
4vrtain  class  of  buildings  nable  for  injuries 
caused  by  his  failnre  to  erect  fire  escapes.— 
Sewell  V.  Moore  (Pa.)  870. 

In  an  action  against  the  owner  of  a  building 
for  personal  injuries  on  the  ground  that  he  fnil- 
etl  to  provide  fire  escapes  as  required  by  statute, 
n  certificate  of  approval  of  the  escapes  erected  bv 
him  issued  after  the  fire  is  inadmissible.— Seweil 
T,  Moore  (Pa.)  370. 

The  owner  of  a  building  is  not  liable  for  in- 
juries Kustaiaed  in  consequence  of  a  fire  be- 
ctiuse  of  his  failure  to  erect  fire  escapes,  where 
this  failure  does  not  contribute  to  the  injury.— 
Ktiwell  V.  Moore  (Pa.)  370. 

Pub.  Laws  1878,  c.  688,  S  25,  requiring  ele- 
vators to  be  protected,  does  not  render  a  prop- 
erty owner  liable  for  injuries  sustained  by  a 
licensee  falling  into  an  unprotected  elevator 
well,— Behler  v.  Daniels  (R.  I.)  582. 

Evidence  examined,  and  hiid  insufficient  to 
show  that  plaintiff's  horse  was  frightened  by 
the  negligent  speed  of  defeudaot's  electric  car. 
— Yingst  V.  Lebanon  &  A.  St.  Ry.  Go.  (Pa.) 
687. 

Contributory  negligenos. 

Tlie  burden  of  establishing  contributory  neg- 
Ilfrence  is  on  defentlant. — Baltimore  Tractiou 
Co.  V.  Appel  (Md.)  961. 

The  question  of  contributory  negligence  on  con- 
flicting evidence  is  for  the  jury. — Lake  Roland 
El.  Ry.  Co.  V.  McKewen  (Md.)  797. 

One  who,  in  the  daytime,  stumbles  over  a  part- 
ly-open cellar  door  in  the  sidewalk,  which  he 
fails  to  see,  for  want  of  attention,  is  negligent— 
Stackhouse  v.  Vendig  (Pa.)  S49. 

No  presnmption  of  contributory  negligence 
arises  from  the  mere  occurrence  of  the  accident 
resulting  In  the  death  of  plaintiff's  decedent. — 
reiinityhNnla  B.  Co.  v.  Uiddleton  (N.  J.  Err.  & 
App.)  6111. 


Sufficiency  of  evidence  to  show  that  one  wag 
injured  by  the  turning  of  a  wagon  Id  the  street 
through  his  own  negligenee.-^ralwii«a  T.  KMb 
(MdJ  501. 


NSOOTIABIjB  mSTHUMENTS. 

In  an  action  on  &  note,  a  idea  alleging  that 
plaintiff  Is  not  the  owner  thereof,  but  holds  it 
merely  for  collection,  is  demurrable. — Mnmford 
v.  Weaver  (R.  I.)  1. 

A  payee  of  a  check,  who  deposits  It  with  a 
bank  for  collection,  is  chargeable  with  the  neg- 
ligence of  such  bank  in  collecting  the  same.— 
Wagner  v.  Crook  (Pa.)  576. 

Evidence  examined,  and  held  to  show  that  a 
note  was  given  for  a  valuable  consideration.— 
Browning  v.  Eempton  (N.  3.  Oh.)  380. 

A  delivery  of  a  note  is  necessary  to  its  trans- 
fer by  indorsement. — Hiddleton  v.  Griffith  (N. 
J.  Err.  &  App.)  405. 

Ownership. 

Question  wlietiier  ownersUp  of  bonds  is  shown 
by  the  fact  that  the  claimant  aathorlKes  another 
in  writing  to  collect  interest  thereon. — ^Huston 
V.  Harrison  (Fa.)  987. 

The  possession  of  Interest  coupons  is  not  evi- 
dence of  ownership  of  the  bonds  from  which 
they  were  cut— Huston  v.  Harrison  (Pa.)  887. 

Possession  of  a  note  by  the  payee  is  presump- 
tive evidence  of  his  ownership  thereof,  tnonch  it 
Iksd  l»een  indorsed  by  him. — Middleton  v.  Grif- 
fith (N.  J.  Err.  &  App.)  406. 

Where  the  payee  of  a  note  indorses  It  to  anoth- 
er, whether  for  value  or  for  collection,  and  it 
again  comes  to  his  possession,  be  is  presumed  to 
he  the  owner  thereof,  and  may  cancel  his  own 
and  subsequent  indorsements.— Middleton  T. 
Griffith  (N.  J.  Err.  &  App.)  406. 

Payment. 

The  taking  by  the  payee  of  a  check  of  another 
check  in  psyment  AWrf  not  to  relieve  the  orieina] 
drawer  from  liability,  though  the  drawee  failed 
^rtty  after  such  transaction.— First  Nat  Bank 
V.  Bnckhannon  Bank  of  West  Virginia  (Md.) 
302. 

Snffidency  of  an  offer  of  parol  evidence  in  an 
action  on  a  note  to  establish  a  contemporane- 
ous agreement  as  to  a  narticniar  manner  for  the 

Sayment  of  the  note.— Middleton  v.  Griffith  (N. 
.  Err.  &  App.)  403. 

Demand,  protest,  and  notice. 

Qaestiou  whether  a  check  payable  in  Balti- 
more, which  was  sent  to  the  payee's  correspond- 
ent In  Philaddphia,  and  by  mm  to  Baltimore, 
was  presented  within  a  reasonable  time.— First 
Nat.  Bank  v.  Buckha&non  Bask  of  Wsst  Vir- 
ginia (Md.)  302. 

A  notice  of  protest  is  sufficient  if  it  informs 
the  indorser  that  the  note  luis  been  dishonored, 
and  that  he  is  looked  to  for  payment— Salomon 
V.  Pfeister  &  V'ogel  Leather  Co.  (N.  J.  Err.  & 
App.)  602. 

If 6W  "PPfllWlllfti 

To  toll  statute  of  limitations,  see  "limitation  of 
Actions." 

TSnSW  TBIAIi. 

In  criminal  cases,  see  "Criminal  Law." 

A  petition  for  a  new  trial  cannot  be  heard  1^ 
the  aivellAte  division  on  a  statement  which  was 
not  presented  to  the  justice  to  be  allowed  and 
signed  within  the  time  fixed  by  law.— Reynolds 
V.  Chapman  (R.  I.)  832. 

A  mere  assertion  that  plaintiffs  were  forced 
to  trial  without  preparation  is  no  ground  for 
nevr  triaL— Deniaou  v.  Foster  (R.  L)394.  . 
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Under  Judiciary  Act.  c.  31, 1  6,  a  i>etition  for 
new  trial  on  the  ground  that  a  juror  was  an  in- 
terested party  should  be  filed  in  tiie  common 
pleas  divuion.— Duffy  t.  Webster  (R.  L)  43a 

Nonsuit. 

See  "Practice  in  Civil  Cases." 

Kotes. 

See  "Negotiable  lostrnmenta.** 

Notice. 

Of  assessment  by  association,  see  "Assodatlons." 
Of  lien,  see  "Mechnnici'  Liens." 
Of  nonpayment  of  note,  see  "Negotiable  Instru- 
ments." 

NXnBANCXB. 

Acts  wblcb,  under  the  common  law,  would 
have  constituted  a  public  nuisance,  are  in  New 
.Tcraey  a  statutory   misdemeanor.  —  State  t. 

CrosiDS  (N.  J.  Sup.)  235. 

It  is  the  daty  of  a  town  to  abate  a  nuisance 
arising  from  the  running  at  large,  in  the  streets, 
of  domestic  animals. — Cochrane  t.  City  of  Frost- 
burgh  (Md.)  703. 

Act  Feb.  27,  1893,  declaring  that  certain  acts 
which,  by  the  common  law.  would  amount  to  a 
public  nuisnnce,  shall  not  be  criminal,  does  not 
apply  to  such  af-ts  committed  before  the  pas- 
^ge  of  the  act.— State  t.  Cruslus  (N.  J.  Sup.) 

Office  and  Officer. 

See  "Justicesof  the  Peace";  "RecdTers";  "Sher- 
iffs and  Constables." 
Cori»rate  officers,  see  "Corporations." 
Municipal  officerB,see  "Municipal  Corporations." 

Opinion  Svidenoe, 

See  "Evidence." 

OBDEBS. 

Appealable  orders,  see  "Appeal." 

Sufficiency  of  answer  as  alleging  that  defend- 
ant accepted  and  paid  an  order  drawn  on  him 
by  plaintiff.— Carroll  t.  Weaver  (Conn.)  489. 

Qrdinanoe. 

See  "Municipal  Oorporations." 


Parol  Evidence. 

See  "Evidence." 

PARTIES. 

See.  also,  "Specific  Performance." 

Right  of  plaintiff,  after  a  ruling  on  a  demur- 
rer, to  diBmisa  the  action  as  to  certain  plaintiffs 
and  attadiing  cre<litors  brought  in  by  him.— 
Riley  v.  First  Nat.  Bank  (Md.)  585. 

Erroneous  order.  In  suit  by  the  trustee  of  an 
insolvent,  compelling  plaiotlS  to  make  the  fn- 
Rilvent  a  party  plaintiff.— Carroll  v.  Weaver 

(Conn.t  489. 

In  a  suit  to  establish  an  interest  in  the  pro- 
ceeds of  the  sale  of  certain  land,  others  interest- 
ed therein  most  be  made  parties.  —  Z^eonard's 
Adm'r  t.  Leonard's  Ux'r  (Vt)  783. 


Where  C.  sues  to  determine  her  rigbtd  under  s 
will  charging  certain  land  with  her  support.  W_ 
for  whose  sufqwrt  the  land  is  alao  cnareei.  ■» 
entitled  to  intervene. — Dodge  t.  Hogan  (B.  L. 
1059. 

PABTtnON. 

Where  parents  devise  all  their  property  ti, 
their  children,  the  widow  of  one  of  the  ehi.- 
dren  can  sustain  partition.— Palettaorp  t.  Pan- 
thorp  (Pa.)  917. 

Tenants  in  remainder  of  several  nndivi<leij 
shares  cannot  have  partition  without  the  conMs: 
of  the  tenant  of  a  single  particular  estate  in  thr 
property,— Roarty  v.  Smith  (N.  J.  Ch.)  1081. 


PARTNERSHIP. 

One  who  loans  a  merchant  money  for  a  spec- 
ified interest  and  a  certain  per  <*ent.  of  the  nmf- 
ita  of  the  business  is  a  partner.  —  WcwieH  v. 
Weiss  (Pa.)  247. 

Where  one  loans  money  in  conndention  'if 
interest  and  a  share  of  the  profits,  and  the 

agreement  as  to  the  interest  is  not  in  writing, 
Act  April  d,  1870,  providing  that  he  shall  nc>t 
be  a  partner,  does  not  apply. — Wessela  v.  Wtfiw 
(Pa.)  247. 

A  bill  of  sale  of  the  stock  in  trade  by  two 
partners  to  the  third  is  valid  between  the  paniw. 
though  no  possession  was  taken  under  it,  and  it 
was  execute  to  delay  creditors. — Prfl.nk  t.  Moi^- 
head  (N.  J.  Ch.)  1016. 

Admissions  of  a  iM>r8on  that  he  is  in  partn^ 
ship  with  another  is  evidence  against  lilm  of 
such  fact.— Appeal  of  Waddell  (Pa.)  T2T;  la 
re  Mc\eilnn*s  Estate,  Id. 

Authority  of  partners  to  bind  firm. 

A  chose  in  action  accruing  to  a  partnerdiii: 
from  a  transaction  in  the  ordinary  course  ot 
budinesB  may  be  transferred  by  a  single  member 
of  the  firm.— Gerli  v.  Poidebard  Silk  Manor; 
Co.  (N.  J.  Err.  &  App.)  401. 

Firm  and  private  creditors. 

A  firm  creditor  cannot  have  a  conveyance  by 
a  partner  to  his  wife  of  his  individual  land  set 
aside  unless  there  are  no  firm  assets  and  so 
individnal  creditors,  or  unless  he  is  alao  an  in- 
dividual creditor.— Hull  v.  Willhim  Deerinr  & 
Co.  (Md.)  418. 

DiBBoIution,  Battlement*  and  accounting. 

Where  the  partnership  continues  after  the  ex- 
piration of  the  time  fixed,  without  a  new  ma- 
tract,  and  the  partners  ceased  to  make  entry  oo 
salaries  on  the  firm  books,  on  the  settlement  4<f 
accounts,  the  members  are  not  entitled  to  s-nUi- 
ries  after  the  Ift«t  entry  thereon.  —  Keiley  v. 
Turner  (Md.)  700. 

Where,  on  the  dissolution  of  a  firm,  one  mem- 
ber appropriated  the  firm  stock  with  the  other's 
consent,  on  the  settlement  of  accounts  he  shunid 
be  charged  with  the  value  of  the  stodc  at  the 
time  it  was  impropriated.  —  Keil^  t.  Tnra«r 
(5id.)  700. 

Construction  of  articles  as  to  the  right  of  mem- 
bere  to  compensation  from  the  firm. — E>iley  v. 
Turner  (Md.)  700. 

A  provision  in  articles  that  the  salaries  of 
members  shall  not  be  coiisidmed  as  Iowms.  enti- 
tles a  partner  to  his  salary  unconditionally.— 

Keiley  v.  Turner  (Md.)  700. 

Evidence  as  to  dissolution  of  partnership  ex- 
amined,  and  the  day  of  the  dissolution  dcttr- 
mined.— Smith  v.  Ervin  (Pa.)  1067. 

An  executor  of  a  deceased  partner  In  a  bank- 
ing association  need  not  accept  the  stock  nf  fail 
testator,  so  as  to  diarge  the  general  estate  with 
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firm  debts  contracted  nfter  testator'a  ilpntb,  be- 
cause of  a  Btlpiitatioii  that  thp  death  of  the  part- 
ner flhall  not  diaaolTe  the  anociation.— Wilcox 
Derickwn  (Pa.)  lOHO. 

PARTY  WALLA 

'Wliere  one  intendius:  to  construct  a  wall  with- 
in the  line  of  nis  lot  extends  the  fouadation,  by 
mistake,  onto  an  adjt^ning  lot,  it  does  not  there- 
by become  a  party  wall.— PUe  t.  Pedrick  (Pa.) 
046.  ■ 


FBflB6n8*ex«. 


See  "Carriers." 


PATSOITB  TOB  UN  VJSNTIOKB. 

The  surrender  of  a  patent  by  the  joint  own- 
on  sn  application  for  a  reiasae  is  not  a  can- 
cellation wnere  the  reissue  is  refused. — Calp  t. 
Allen  (Pa.)  93. 

One  with  a  license  to  manufacture  a  patent 
can  defend  for  failure  of  consideration  where  the 
patpnt  is  Told,  and  others  are  manafscturinfr 
without  payinK  a  royalty,  contrary  to  the  asroe- 
luent  that  ^e  licenHee  shall  have  exclusive  rights 
of  manufacture.— Edison  General  Electric  Co. 
V.  Thackara  Mannf  g  Co.  (Pa.)  856. 

Pauper. 

See  "Poor  and  Poor  Laws." 

PAYMENT. 

See,  also,  "Accord  and  Satisfaction." 

Of  mortgage,  see  "Mortgages." 

Of  note,  see  "Negotiable  Instrnments." 

Sufficiency  of  transfer  of  credits  to  constitute 
a  payment,  so  as  to  authorize  a  suit  by  the  sure- 
ty for  distribution.  —  Hooper  T.  Hooper  (Md.) 
50S. 

Payment  of  a  bond  to  a  person  wrongfully  In 
posaeBsion  thereof  is  Invalid. — Lawsou  t.  Nichol- 
son (S.  3.  Err.  &  App.)  38& 

The  fact  that  a  note  was  received  In  paj^ent 
may  be  proven  by  the  dmimstances  surrounding 
the  transaction.  —  Macomber  t.  Macomber  (n. 
I.)  753. 

Sufficiency  of  evidence  to  show  that  a  legacy 
was  satisfied  by  a  chrck  given  to  the  legatee  to 
testator  before  the  latter's  death. — In  re  Turner  a 
Estate  (Pa.)  SffJ;  Appeal  of  Whitney,  Id. 

Sufficiency  of  reply  to  a  plea  of  payment  in 
n  Bait  by  an  insolvent's  trostee,  it  alleging 
that  the  payment  was  made  after  defendant 
was  garnished  by  creditors  of  the  insolvent, 
whose  claims  v^ere  snbeennently  allowed  against 
the  estate.— Carroll  t.  Weaver  (Conn.)  4^. 

Vfrfnntnry  payment  of  pension  money  to  a 
soldiers*  home  by  nn  inmnte,  in  piireunnce  of 
nn  agreement  under  %vhich  he  entered  the  home, 
miinot  be  reeovered. — Bryaon  v.  Home  for  Dis- 
abled and  Indigent  Soldiers  (Pa.)  1008. 

Where  a  debtor  makes  no  application  of  a 
payment,  the  cre<litor  may  do  so.— City  of  Phil- 
adelpbU  T.  Kelly  (Pa.)  47. 

PEBJTTBY. 

Right  of  court  r^rter  to  read  the  evidence 
'■i-  ■  in  the  action  in  which  the  alleged  perjury 
was  committed,  in  order  to  show  its  materiality. 
—State  7.  Camley  (Vt.)  &*Q. 

An  alli^itlon  that  defendant  committed  per- 
jnry  samciently  alleges  that  he  was  lemlly 
sworn,  and  that  he  willfally  testified  falsely.- 
State  T.  Qunley  (Vt.)  S40. 


Personal  lojnfies. 

See  "(Tarriera";  "Damages";  "Horse  and  Street 
Railroads";  "Master  and  Servant";  "N^li- 
gtnce";  "Railroad  Companies." 

Personal  Bepresentatiyes. 

See  "Bzecntan  and  Administrators." 

PLEADma. 

See,  also,  "Assumpsit";  "Eqnity";  "Malidons 

Prosecution";  "Trespass." 
In  action  on  note,  see  "N^tiaUe  Instrnments." 

Substantia]  defects  in  a  complaint  are  not 
cured  by  pleading  over.— Pierson  v.  Springfield 
Fire  &  Marine  Ins.  Co.  (Del.  Super.)  060. 

When  several  facts  are  stated  in  one  continu- 
ous sentence,  or  in  several  sentences,  connected 
by  the  conjunction  "and,"  a  single  allegation  of  . 
time  applies  to  every  fact— Kenuey  t.  Howard 
(Vt.)  850. 

Fleas  in  abatement. 

A  plea  to  the  jurisdiction  must  be  rigned  by 
the  defendant  in  person,  and  not  by  his  attorney. 
— Kenney  v.  Howard  (Va.)  850. 

Sufficiency  of  a  plea  to  the  jurisdiction  of  the 
county  court  of  a  claim  in  favor  of  the  estate  of 
a  decedent,  it  merely  alleging  that  the  probate 
court  had  jurisdiction.  —  Kenney  t.  Howard 
(Vt.)  850. 

Demurrer. 

A  demurrer  reaches  back  to  the  first  defect  in 
the  Reading.— Pierson  v,  Springfield  Fire  &  Ma- 
rine Ins.  Co.  (Del.  Super.) 

Upon  the  OTerrnlIng  of  a  demnrrer  to  a  dec- 
laration, defendant  may  plead  over. — Munic- 
ipal Court  of  City  of  Proridence  t.  McElroy 

(R.  I.)  435. 

Error  in  overruling  a  demurrer  to  an  answer 
for  its  failure  to  allege  defendant's  acceptance 
of  an  order  held  to  be  harmless,  defendant  sub- 

njently  alleging  acceptance,  and  there  being 
nding  for  defendant  on  that  issne.— Carroll 
T.  Weaver  (Conn.)  488. 

Affidavit  of  defenBe. 

In  an  action  against  the  members  of  an  un- 
incorporated association,  an  afiidavit  of  defense 
alleging  defendant's  withdrawal  before  the 
goods  sned  for  were  bought,  and  that  the  plain- 
tiff knew  it,  states  a  good  defense.~Rhoads 
Central  Coal  Dealers'  Ass'n  (Pa.)  TO. 

In  assumpsit  for  work  and  labor  on  defend- 
ant's premises  as  ordered  by  her  husband  as 
agent,  an  affidavit  of  defendant  which  does  not 
deny  the  agenn  is  insnfficient.— Mack  Irving 
Co.  T.  Young  (Pa.)  85. 

Affidavit  of  defense  construed,  and  hrlit  to  be 
sufficient  to  carry  the  case  to  the  jury.— Smith 
V.  Elder  (Pa.)  T6o. 

Where  the  affidavit  of  defense  deiiies  all  lia- 
bility under  the  paper  sued  on.  and  alleges  vio- 
lation of  obligations  by  plaintiff,  it  is  a  sufficirat 
affidavit  of  defense.— Hostetter  y.  United  Breth- 
ren Mut.  Aid  Soc.  (Pa.)  333. 

Affidavit  of  defense  examined,  and  held  suffi- 
cient.—Barker  V.  Fairehild  (Pa.)  1102. 

Reply. 

A  replication  alleging  a  conclusion  of  law, 
without  disclosing  tlie  facts  upon  which  it  is 
based,  is  demurrable. — Holmes  v.  Seashore  Elec- 
tric Ry.  Co.  (N.  J.  Sup.)  227. 

A  replication  which  sets  np  a  new  promise 
different  from  that  laid  in  the  declaration  Is  a 
departure,  and  is  demurrable. — Holmes  t.  Sea- 
shore Electric  Ry.  Co.  (N.  J.  Sup.)  ^27.  i 
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Amendment; 

In  nn  action  for  unliquidated  damages,  the 
smotint  claimed  In  the  ad  damnam  clause  of  'Oie 
deolaratioD  cannot  he  increased  after  verdict, 
without  requiring  a  new  trial. — Sweet  v.  Excel- 
sior Electric  Co.  (N.  J.  Err.  &  App.)  721, 

If  at  the  trial  the  issues  are  confined  to  the 
pleadings,  the  pleadings  cannot  be  amended  after 
rerdict  so  as  to  change  the  israes.— Sweet  v.  Ez- 
celsioT  Electric  Co.  (N.  J.  Err.  &  App  )  721. 

Where  it  appears  during  trial  that  plaintifF, 
after  his  cause  of  action  arose,  assieneil  for  ben- 
efit of  creditors,  the  court,  after  verdict,  may 
amend  the  title  by  adding  that  of  plaintiff*i  as- 
signee.—Felty  T.  Deaven  (Pa.)  333. 

Right  to  allow  the  amendment  of  a  declara- 
tion in  trespass  by  husband  and  wife,  so  as  to 
avoid  a  variance  arising  from  the  fact  that  the 
deed  to  the  land  was  in  the  wife's  name  while 
the  declaration  stated  that  it  was  in  the  name 
of  both  plaintiffB.  —  Swerdforger  t.  Hopkios 
(Vt)158. 

FLBDQB. 

Securitlea  deported  by  a  bank  wlt^  a  clearings 
house  association  lidd,  after  payment  of  daily 

balances,  to  provide  for  payment  of  clearing- 
house certificatea  issued  to  aid  in  maintaining 
credit— Phil  lor  v.  Jewett  (Pa.)  2W. 

A  pledge  by  a  debtor  to  his  creditor  ts  not 
within  Act  April  17,  1848,  requiring  an  assign- 
ment to  one  person  in  trust  for  another  to  be 
recorded  within  30  days.— In  re  Handy's  Estate 
(Pa.)  983;  Appeal  of  Larned,  Id. 

The  indorsement  of  a  bill  of  lading  for  goods 
■hipped  by  one  to  himself  as  assignee,  to  a  bank, 
attached  to  a  draft,  tnustitutes  the  luedge  of  the 
property  mentioned  in  the  bill  of  lading. — Rich* 
ardson  v.  Atlas  Nat.  Bank  (Pa.)  740. 

One  to  whom  goods  are  pledged  by  delivery 
of  a  bill  of  lading,  with  a  draft  attached,  on  the 
property  beinic  attached,  and  on  dissolution  there- 
of on  bond  given,  and  on  notice  to  the  creditors, 
can  sell  the  property  without  being  liable  if  the 

Ejroperty  does  not  sell  for  enongfa  to  pay  the 
iecs.— Kichardson  v.  Atlas  Nat.  Bank  (Pa.)  740. 

FoU  Tax. 

See  "Constltntional  Law." 


FOOB  AND  POOR  LAWS. 

Question  as  to  a  pauper's  legal  residence,  as 
between  two  towns,  on  an  lasne  as  to  the  liabil- 
ity for  his  support. — Town  of  Sandgate  v.  Town 
of  Rupert  (Yt.)  289. 

Evidence  examined,  and  held,  that  there  was 
no  implied  contract  by  defendant  town  to  pay 
a  father  for  the  support  of  his  son. — Town  oi 
South  Burlington  v.  Town  of  Worcester  (Vt) 

891. 

A  person  incapable  of  supporting  himself,  lie- 
cause  imtKcile,  who  Uvea  with  his  family  in  de- 
fendant town,  and  removes  with  tb^m  to  plain- 
tiff town,  and,  on  his  father's  death,  comes  to 
want,  has  not  obtained  a  settlement  in  defend- 
ant town.— Town  of  Fairfax  v.  Town  of  West- 
ford  (Vt.)  847. 

A  town  is  not  liable  for  the  support  of  a  nun- 
per  after  the  expiration  of  an  express  contract 
hj  one  who  removed  the  pauper  from  the  town 
iurine  the  contract. — Newton  v.  Town  of  Water- 
tord  (Vt.)  782. 

Where  one  aupijorting  a  pauper  under  express 
contract  with  a  town  removes  him  against  the 
will  of  the  overseer  to  another  town,  there  is 
no  implied  contract  to  pay  for  his  suii^rt  after 
the  termination  of  the  express  contract— Bald- 
win T.  Town  of  M'orcester  (Vt.)  413b 


An  order  of  removal  of  a  pauper  will  not  V«> 
disturbed  because  the  jnstices  who  insoed  Tb>- 
order  of  r^ef  did  not  hear  any  evidence,  or  be- 
cause one  of  them  was  a  director  of  the  pMi 
asylum  to  which  the  order  was  directed.— Grea: 
Bend  Tp,  Poor  Dist.  v.  Auburn  and  Rush  P^^,■^ 
Asylum  (Pa.)  628. 

Where  a  father,  who  had  supported  his  soa 
under  an  agreement  by  defendant  town  to  pav 
therefor  until  a  certain  time,  removed  to  plsia- 
tiS  town,  taking  the  son,  and  auimorted  him. 
with  the  aid  of  ibe  son.  till  the  father's  death, 
the  son  at  the  time  of  such  death  was  a  resi- 
dent of  plaintifif  tows.— Town  of  Sontii  Bur- 
lington T.  Town  of  Worcester  (Vt.)  SDL 

Under  Act  Jnne  13,  1836,  {  9,  cl.  5,  an  nn- 
married  person  bound  or  hired  as  a  servant  ciay 
gain  a  settlement,  tbou^  be  does  not  reside  x 
the  district  of  his  serrice. — Overseers  of  Ponr  tit 
Borough  of  Bellefonte  T.  Somerset  Connty  Poor 
Dist.  ffa.)  lOSG 

FoBsesBton. 

See  "Adverse  Posaes^n." 


FOWUBa 

Under  a  power  of  attorney  antfaorixing  re- 
leases of  certain  judgment  liens,  a  garol  agrre- 
ment  to  release  is  valid.— Yonng  t.  Goray  (Pa.i 

Will  construed,  and  held  to  confer  no  authority 
to  place  any  limitation  on  the  remainder.— In  r« 
Ingersoll'a  Estate  (Pa.)  858;  Appeal  of  Thomas 
Id. 

A  testator  can  require  a  power  of  sale  to  be 
exercised  jointly  by  his  executors  and  trustee.— 
Poole  V.  Anderson  (Md.)  207. 

Where  the  will  of  a  donee  of  a  power  merriy 

devises  all  her  estate,  and  the  realty  subject  ti. 
the  power  was  vested  in  the  donee's  father,  th' 
devise  was  not  an  execution  of  the  power. — ila- 
Bon  V.  Wheeler  (R.  I.)  42ti. 

Ili^t  of  executor  empowered  to  sell  to  grant 
the  privilege  of  ba;^ug  at  any  time  within  a 
number  of  years.— Biekok  v.  Still  (Pa.)  llUO. 

Under  a  will  devising  lands  to  the  widow  for 
life,  and  empowering  her  to  divide  the  Muir- 
among  the  sons  and  their  heirs,  on  the  death  of 
a  son  before  division  the  widow  could  alkit  hi) 
portion  to  his  heirs.- In  re  Schwarti'a  Estate 
(Pa.)  1085. 


FBAOnOB  IN  ClVlli  OASES. 

See.  also,  "Abatement  and  Revival";  "Ameal"; 
"Attachment" ;  "Certiorari":  "Costs"; 
"Coorts":  "Damages";  "Equity";  "Evidence-; 
"Injunction";  "Judgment";  "Jury":  ••Manda- 
mus"; "New  Trial":  "Partiea";  "Pleading": 
"Trial";  "Witness";  "Writs." 

A  plaintiff  has  a  right  to  a  nonsuit  on  his 
own  motion  at  any  time  before  the  jury  retire. 
— Baaman  v.  Whiteley  (N.  J.  Sup.)  982. 

In  an  action  for  the  wrongful  death  of  anoth- 
er, a  nonsuit  should  not  be  granted  because  of 
contributory  negligence  of  decedeut,  unless  su<-h 
negligence  Is  clearly  shown.— Pennsylvania  R. 
Ca  v.  Middleton  C^*  X  Err.  ft  App.) 

Prescription. 

Sve  "Advene  Poesestdon";  "limitation  of  Ats 

tions." 

Presumption. 

See  "Evidence." 
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pRiNGiPAii  AND  Aoanr. 

See,  also,  "Attorner  and  Clienf";  "Factors  and 

Brokers";  "Master  and  Serraut** 
Insurance  afents,  aee  "Insnrmnoew" 

Evidence  .  showing  tiiat  one  who  furnished 
stone  for  ttie  building  of  a  bridge  by  one  doing 
the  work  under  a  contract  with  the  town  knew 
that  the  contractor  was  not  the  agent  of  the 
town.— Ladd  v.  Town  of  Grand  Isle  (Vt.)  Si. 

Where  there  is  evidence  that  defendant,  a 
purc'hnse-money  mortgagor,  bought  the  property 
for  which  the  mortgage  was  Mven  on  fraudu- 
lent reitreseotations  of  piaintitTs  agent,  be  is 
entitled,  on  proof  thereof,  to  the  damages  suf- 
fered, thongn  the  principai  did  not  know  the 
fraud.— McNeile  t.  Cridland  (Fa.)  939. 

FBINCIPAL  AND  SUBBTY. 

See.  also,  "Onarantr." 

Where  a  creditor,  who  hoHs  a  collateral  se- 
cnrity,  consents  to  a  material  alteration  therein, 
to  the  prejudice  of  a  surety,  the  latter  is  dis- 
charged.—Monroe  v.  De  Forest  (N.  J.  Ch.)  773. 

Mliere  one  vontracts  to  support  a  pauper  for  a 
year  at  a  fixed  price,  uid  renwves  the  pauper  to 
another  town,  the  first  town  Is  liable  for  his 
suppoiTt  until  the  termination  of  the  contract. — 
Newton  v.  Town  of  Waterford  (Vt.)  782. 

Where  a  building  contractor  abandons  the 
work,  the  guarnntor  of  his  contract,  who  co- 
opcrntes  with  the  owner  in  complrting  it.  is 
liable  as  surety. — Lender  r.  Kline  (Pa.)  550. 

The  payment  by  the  principai  of  Interest  on  a 
claim  before  it  is  barred  by  limitation  extends 
tbt>  statute  as  to  the  guarantor,  there  being  no 
contract  to  the  contrary.  —  Hooper  v.  Hooper 
(Md.)  508. 

A  surety  is  not  discharged  by  the  delay  of  the 
creditor  in  demanding  payment  of  a  principal 
who  was  unable  to  pay.  —  Um^ier  t.  Hooper 

(Md.)  506. 

Privileged  Oommnnioatlonft. 

See  "Witness." 

Probate  Oonrts. 

See  "Cburts  " 

ProoeM. 

See  '*Writs.** 

PromiflBory  Notes. 

See  "Nflsutiable  lustruiQents." 

Proof  of  Loss. 

See  "Insurance." 

Protest. 

See  "Negotiable  Instruments." 

Poblic  ZmprovementB* 

See  "Municipal  Corporationa.** 

Public  Boads. 

See  "Highways." 

Public  Schools. 
Bee  *'Schoola  and  BtitotA  Diatricta" 


ainSiTINO  TITIiB  —  BXIMO  VAIj 

07  OLOTTD. 

Flaintifr,  to  maintain  the  action,  must  be  In 
poaaesaion.— Helden  t.  Helle&  (Ud^  006. 

T.81A.— 72 


QUO  WABBANTO. 

Where  a  public  office  has  been  intruded  upon 
without  color  of  rl^t.  a  fine  will  be  imposed  on 
the  usurper.— Davis  v.  Davis  (N.  J.  Sup.)  218. 

Id  quo  warranto  to  determine  title  to  office 
the  defendant's  title  alone  is  put  in  isane. — 
Davis  T.  Davis  (N.  J.  Sup.)  21& 


BAIIiBOAD  OOHPANIBS. 

See,  also,  "Carriers":  "Horse  and  Street  RalU 

roads"  i  "Master  and  Servant." 
Oenaolidation.  lee  "Constitutional  Law." 
Munidpal  aid,  aee  "Constitutional  Law." 

The  causeway  to  be  built  by  a  railroad  com- 
pany under  Act  1840,  i  12,  may  be  built  on, 
over,  or  under  the  tracks,  according  to  the  lay 
of  the  Innd.— Port  v.  Huntingdon  &  B.  T.  R. 

Co.  (Pa.)  650. 

The  assessment  of  damages  for  the  takiug  of 
laud  under  Act  1849,  i  11.  cannot  be  rtK-onsid- 
ered  in  assosRing  daniiiges  for  failure  of  a  rail- 
road to  build  a  causeway  connecting  land  sev- 
ered by  its  road. — Port  v.  Huntingdon  &  B,  T. 
R.  Go.  (l^a.)  950. 

Tne  measure  of  damages  for  failure  to  build 
a  causeway  under  Act  1849,  i  12,  is  the  incon- 
venience suffered  by  the  landowner. — Port  v. 
Huntingdon  &  B.  T.  R.  Oo.  (Pa.)  950. 

A  recital  in  a  deed  of  right  of  way  of  payment 
of  all  damages  does  not  take  away  the  gran- 
tor's right  to  have  them  assessed  according  to 
law,  where  the  railway  company  haa  not  con- 
structed the  load  within  the  time  specified  in 
the  <Ieed.'-Bredin  T.  Pittsburgh  &  W.  Ry.  Co. 
(Pa.)  39. 

Construction  of  Act  1869,  giving  railroads  the 
right  to  widen  their  roads  and  to  take  the  neces- 
sary land,  as  supplementing  all  railroad  charters 

S&nted  by  special  acts  before  the  act  of  1849. — 
arlor  t.  Philadelphia,  W.  &  B.  R.  Co.  (Pa.) 
255. 

A  location  of  a  railroad  across  a  corner  of  a 
lot  la  not  a  nw^ng  tiirougb  any  dwelling  houae 
within  Act  Feb.  19.  1849,  f  10,  where  the  house 
is  125  feet  distant.— Rudolph  v.  PennsylTonla 
S.  V.  E.  Co.  (Pa.)  131. 

The  commonwealth  is  the  proper  party  to 
complain  that  the  construction  of  a  branch  is  an 
attempt  to  connect  an  individual  siding  in  vio- 
lation of  law.— Rudolph  T.  Pennsylvania  8.  V. 
B.  Co.  (Pa.)  181. 

Bonds  and  mortgages. 

Where  a  creditor  receives  bonds  with  notice 
of  the  facts  rendering  them  invalid,  he  will  be 
protected  if  he  was  entitled  to  the  bonds  under 
a  contract  prior  to  such  notice.— Baker  v.  Guar- 
antee Trust  &  Safe-Deposit  Co.  (N.  J.  Ch.)  174. 

Railroad  bonds  in  excess  of  the  amount  ot 
cash  paid  on  the  capital  stock,  or  to  pay  for  a 
branch  line  not  speafied  in  the  charter  and  se- 
cured by  a  mortgage,  with  a  provision  to  ob- 
serve  the  law,  are  valid  in  the  hands  of  bona 
fide  holders,  but  are  void  in  the  hands  of  offi- 
cers or  directors  or  those  having  notice  of  the 
invalidity.— Baker  v.  Guarantee  Trust  8c  Safe- 
Deposit  Co.  (N.  J.  Ch.)  174. 

Where  a  contractor  is  to  be  paid  for  building 
a  railroad  in  its  stocks  and  bonds,  in  determin- 
ing the  amount  of  stock  paid  for  by  him  in 
work  at  a  particular  time,  as  affecting  the  valid- 
ity of  bonds  then  issued,  only  the  labor  and  ma- 
terials actually  paid  tor  by  the  contractor  can 
be  taken  into  account.  —  Baker  v.  Guaranteo 
Trust  &  Safe-Deposit  Co.  (N.  J.  Ch.)  174. 

Where  aaaodatlons  pay  par  in  good  faith  for 
bonds  illegally  iaBued,  and  which  are  valid  in 
,  the  hands  Of  a  bona  fide  htdder,  they  may  estab- 
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liflh  them  aKftinrt  the  railroad,  tbouxh  some  of 
the  diiectora  and  stockholders  (d  the  associa- 
tion were  directors  of  the  railroad  company 
when  the  bonds  were  issued, — Baker  t,  Guaran* 
tee  Trust  &  Safe-Deposit  Co.  (N.  J.  Gh.)  174. 

Under  Bevisiont  p.  176,  t  1,  subsec.  4.  and 
Act  AprU  2, 1S73.  }  SO,  as  amended  by  Act  1878, 
a  railroad  can  mortage  its  property  and  fran- 
chises only  to  borrow  money  on  its  bonds,  and 
to  the  amount  of  cash  paid  in  on  account  of  sub- 
scriptions  to  its  capital  stock,  but  a  mortgage 
can  be  given  on  a  railroad  not  yet  built,  and  on 
property  not  yet  acquired.— Baker  t.  Guaran- 
tee Trust  &  Safe-Deposit  Co.  (N.  J.  Oh.)  174. 

Liability  for  negligenoa. 

The  lessee  of  a  railroad  Is  not  liable  for  injury 
to  land,  caused  by  the  overflow  of  a  stream,  due 
to  the  lessor's  improper  construction  of  the  road 
and  a  bridge  thereon.— Kearney  t.  Central 
Oo.  of  New  Jersey  (Pa.)  637. 

Where  one  goes  on  a  railroad  track  immedi- 
ately in  front  of  an  approaching  train  it  is  neg- 
ligence.—Sheehan  T.  Philadelphia  &  B.  B.  Co. 
OPa.)  120. 

The  neglif^nce  of  one  who.  In  spite  of  the 
warning  givea  by  the  gates  being  down,  passes 
onto  the  railroad  track,  will  bar  his  recoven^ 
for  injnrles.— Sheehan  r.  Philadelphia  &  B.  R. 
Oo.  (Pa.)  12a 

Question  whether  one  who  was  Injured,  while 
attempting  to  cross  between  cars  sbinding  on  a 
highway  crossing,  was  negligttit.— MagOMk  t. 
Bolton  &  M.  B.  Co.  (Vt.)  150. 

Beal-Estate  Agents. 

See  "Factors  and  Brokers." 

Beasonable  Boubt. 

See  "Criminal  Iaw.** 

BBCEIVEBS. 

An  appointment  of  a  receiver  for  a  partnership 
is  in  the  discretion  of  the  trial  court.— Beaumont 
V.  Bcflumoot  U'n-)  336. 

Where  a  chattel  mortgagee  flies  a  bill  to  fore- 
-cloae  hiH  morttrsRe,  sod  an  attaching  creditor  of 
a  third  person  seizes  the  goods,  and  offers  them 
for  sale,  tlie  court  will  restrain  the  sale,  and 
appoint  a  retciver.— Wiedemann  t.  Sann  (N.  J. 
■Ch.)  211. 

Where  books  are  ordered  to  be  given  to  a  re- 
cover, the  court  should  provide  agaiust  a  dis- 
closure of  outside  matters. — ^Haught  v.  Irwin 
(Pa.)  260. 

In  proceedings  to  establish  bonds  Dlegaily  Is- 
soed,  out  valid  in  the  hands  of  a  bona  fide  nold- 
the  burden  Is  on  the  claimant  to  show  that 
he  is  a  bona  fide  holder.— Balcer  v.  Guarantee 
Trust  &  Safe-Depoait  Co.  (N.  J.  Ch.  )174. 

Beoonvflutlon. 

See  "Set-Off  and  (Jounterdalm." 

Beoordfl. 

On  appeal,  see  "^>peal.'* 

Bedemptioii. 

From  foreclosure,  see  '^Ohattid  Mortgages.'* 

Boformatiozu 

Of  contracts,  see  "Equity.** 

Bc^;ifltratioii. 
Of  voters,  see  "Electiona  and  Voters.** 


BecoiAtum  of  Oommeroo. 

Set  "Coiutltiitlaoal  Law.*' 

Bele—e  and  SfflKduuge. 

See  "Accord  and  Satisfaction":  *'VarmmV 

Of  mortgage,  see  "Mortgages." 

Of  surety,  see  "Prind^  and  Surety." 

Bant. 

See  "Landlord  and  Tenant." 

SepeaL 

Of  sUtuts^  see  "Statntw." 

BBFLSVOr.  * 

Where  the  sheriff  has  taken  mortgaged  dtat- 
tels  under  ezecutiou,  and  refuses  to  ddirw  titen 
to  the  mortgagee,  re^erin  will  li&— Koenig  t. 
Smith  (N.  J.  Snp3 

A  writ  returnable  to  the  county  in  which  the 
property  is  detained  may  be  served  in  a  coanty 
to  which  It  has  heen  tranaf ^red  aince  suit 
brought.— Crosier  v.  Stillson  CVt.)  779. 

Where  defaidants  claim  to  hold  the  propeny 
for  certain  charges,  and  plaintiffs  allege  tlitt 
there  are  no  cbaives  against  the  prcverty.  s 
judgment  of  nonsuit  Is  nroneona. — ^Ewnrater  v. 
BobertB  (Pa.)  204. 


Beply. 


See  "Pleading.* 


BiCmriflfflon. 
Of  contracts,  see  "BanltT":  "Sale.** 

Be«  Judicata. 

See  "Judgment" 

Of  ezecatlon.  see  "Execution." 

ifcovlow; 

On  appeal,  see  "Appeal." 

BIPABIAN  BIOHTB. 

See,  also,  "Waters  and  Water  Courses." 

Permission  by  the  city  to  a  riparian  lot  own- 
er to  construct  a  pier  may  be  revoked  at  an; 
time  before  the  pier  is  constructed. — Classen  v. 
Chesapeahe  Ouano  Oo.  of  Baltimore  <Str  (Md.) 
808. 

A  riparian  owner  has  a  right  to  the  reasona- 
ble use  of  the  water  as  it  passes  his  land,  either 
for  his  own  purposes,  or  for  a  sale  to  otfa- 
ers.-Oil]U  V.  Chase  (N.  H.)  18. 

Method  of  adjusting  the  frontage  of  a  riparian 
owner  on  the  pierltead  lines  wim  refer«ice  to 
his  bulkhead  frontage. — Classen  v.  fTirnspratn 
Gusno  Co.  of  Baltimore  City  (Md.)  808. 

Whether  the  use  by  a  riparian  owner  of  the 
water  as  it  iHuwes  is  reasonable  is  a  qnestioB 
of  fiaot  for  the  jnrj.— Oillis  r.  Cbam  (N.  1& 

BlBkB  of  Employment. 

See  ''Master  and  Servant." 


Bee  "Highways.- 
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BASM, 

See.  alMS  "Fnodnlent  CoiiTeyancei'*;  "Jodldal 
*  Sales";  "Vendor  and  Pondiaaer.*' 
ForedoBure  sale,  see  "Mortgages.** 
Of  assigned  proi>ert7,  see  "Assignment  for  Ben- 
efit of  Creditors." 
Under  execution,  see  "Execution." 

Where  goods  sold  are  to  be  paid  for  on  de- 
liveiT  by  a  note,  and  are  deUTored  withoul 
obta,ining  it,  the  title  passes.  —  England  t. 
Forbes  a>el.  Super.)  885. 

Whethor  a  eontrmct  for  tiw  sale  of  goods  was 
intended  M  audi,  or  was  a  mere  banta>,  and  so 
understood  bj  the  parties,  la  for  the  jiuy.— 
Theiss  r.  Weds*  (Fai)  6ft. 

Where  the  seller  agrees  to  deliver  goods  in  in- 
stallments^ and  the  buyer  agrees  to  pay  the  price 
in  installmeins,  which  are  payaole  on  the  deliv- 
err  of  each  installment,  defanlt  by  either  narty 
with  reference  to  any  one  installment  will  not 
ordinarily  entitie  the  other  par^  to  readnd  the 
contract.— Gerli  t.  Poidebard  Silk  Manufg  Oa 
(N.  J.  Err.  &  App.)  401. 

Seller's  rights  and  remedies. 

Where,  after  a  buyer  obtains  possession  of 
KoodB  pnrcnased  under  fraudulent  representa- 
tions, tiiey  are  levied  on  by  a  creditor  of  the 
buyer  the  lien  is  good  as  against  the  seller. — 
Bagland  t.  Forbes  0el.  Super.)  895. 

Where  proi>erty  conditionally  sold  is  left  with 
the  vendee  nine  months  after  default,  the  ven- 
dor cannot  recover  it  against  a  bona  fide  pur- 
chaser.—-Mathews  V.  Smith  (Del.  Super.)  879. 

An  affidavit  of  defense  in  an  action  for  inice 
of  goods  Bold,  setting  up  a  breach  of  warranty* 
examined,  and  held  snmcient. — Bangfa  ft  Sons 

Co.  V.  Mitchell  (Pa.)  341. 

A  sale  cannot  be  rescinded  for  fraud  in  the  ab- 
sence of  any  artiSce  or  false  r^)reseatation8 
made  by  the  purchaser.— Ijibe  v.  Iiewis  Bremer's 
Sons  (Pa.)  3U. 

A  merchant  induced  to  sell  goods  at  a  reduced 
price  bv  fulne  stntements  cnn  rescind  the  sale. 
—Smith,  Kline  &  French  Oo.  v.  Smith  (Pa.) 
343. 

Where  the  buyer  of  goods  dves  notice  before 
the  day  of  delivery  that  he  wiU  not  accept  them, 
and  it  appears  in  an  action  by  tiie  seller  for  a 

breach  or  contract  that.  If  the  notice  had  not 
been  given,  he  could  not  have  delivered  tlie  goods 
at  the  time  spedfied,  the  seller  will  not  be  en- 
titled to  more  than  nominal  damaeei. — QerM  v. 
I'oidebard  Silk  Manufg  Go.  J.mr,  &  App.) 
401. 

In  replevin  to  recover  goods  obtained  by  frand- 
alent  representations,  a  statement  of  defendant's 
nominal  assets  when  he  ^led  is  admissible.— 
Talcott  V.  Brenniser  (Pa.)  574. 

One  who  sells  goods  and  takes  notes  therefor 
cannot,  before  maturity,  sue  for  the  price, 
though  he  alleges  the  sale  was  procured  by 
fraud.— Jones  v.  Brown  (Pa.)  647. 

An  action  for  the  price  of  goods  sold  cannot  be 
maintained  until  they  are  accepted — CMer  T. 
Simpson  (Del.  Super.)  587. 

Under  a  contract  to  deltrer  an  engine  to  con* 
nect  with  the  vendee's  machinery,  the  engine 
is  not  accepted  while  the  vendor  is  working  to 
adjust  it  to  the  purposes  of  the  machinery.— 
Oner  v.  Simpson  (Del.  Super.)  687. 

Baym's  rii^ts  and  remedies. 

In  an  action  for  breach  of  contract  to  deliver 
goods  sold,  defendant  can  show  the  actual  cost 
to  the  plaintiff  of  the  goods  which  plaintiff 
bou^t  nam  other  parties  to  fill  bis  orders  for 
the  goods  purchased.— Theiss  r.  Wdss  (Pa.)  63. 

To  render  a  vendor  liable  In  tort  for  fraudu- 
lent representations  on  the  sate  of  a  horse, 


knowledge  oa  his  part  of  the  felsitr  ot  the 
rnuresentations  mutt  be  proved.— McGlade  t. 
BdcCormick  (N.  J.  Brr.  &  App.)  460. 

Conditional  soles. 

Act  1889,  p.  421,  requiring  oondltioaal  sales  to 
be  recorded,  applies  to  a  sale  made  in  New  York 
of  property  delivered  to  and  held  by  purchasers 
In  riew  Jersey.— ELnowlee  lioom  Works  t.  Vadi- 
er  (N.  J.  Sup.)  306. 

Right  of  execution  creditors  of  conditional 
vendee,  as  against  the  vendor,  who  retakes  pos- 
session on  default — Dorr  v.  Ke^ogle  (Pa.)  645. 

A  contract  to  erect  a  refrigerating  plant  in  a 
brewery,  on  foundations  furnished  by  the  brew- 
er, and  title  not  to  pass  until  the  price  is  paid,  is 
a  conditional  sale,  and  not  a  bailment— Ott  v. 
Sweatman  ^a.)  102. 


See  "Accord  and  Satisfaction";  "Payment** 


SCHOOLS  AND  SCHOOL  BIB- 

TBICTS. 

The  dedsion  of  the  state  superintendent  on 
mattera  within  his  authority  is  as  conclnsive  as 
a  judgment  of  a  court—Thompson  v.  Board  of 
Education  of  Borough  of  Blmer  (N.  J.  Sup.) 
168. 

The  fact  that  for  several  years  the  district 
used  a  certain  form  of  warning  of  a  district 
meeting,  to  provide  for  the  instruction  of  schol- 
ars out  of  the  district  does  not  core  defects  in 
such  form  of  warning. — Scott  ▼.  Sdiool  Dlat 
No.  9  in  WiUianiatown  (Vt)  146. 

Where  two  candidates  for  school  directors 
have  the  same  number  of  votes,  and  one  of 
them  refuses  to  determine  their  rights  as  pro- 
vided by  Acts  1862,  p.  471.  §  2,  and  the  board 
adjourns,  do  vacancy  is  created,  and  the  reor- 
ganized board  should  determine  snch  rii^ta  as 
prescribed  by  the  act— Commonwealth  t.  Mean- 
er (Pa.)  552. 

If  the  inhabitants  of  a  school  district  so  de- 
fined by  the  county  school  superintendent  assent 
to  its  organisation,  and  assume  the  functions  of 
the  school  district,  the  corporate  entity  is  com- 
plete.—Landis  V.  Ashworth  (N.  J.  Sop.)  1017. 

Under  Act  1892,  making  each  town  a  single 
school  district  the  new  corporation  is  entitled  to 
wood  which  the  school  district  had  on  hand  when 
the  law  took  effect  — Schoc^  Diet  No.  20  in 
Chester  v.  Pierce  (Vt)  788. 

A  school  district  existing  under  Act  1873  is 
not  affected  by  the  supplement  to  the  general 
school  law  (Pub.  Laws  1894,  p.  606),  providing 
that  each  township  ahall  consdtnte  a  separate 
school  district,  and  exceptiac  from  Its  provi- 
sion "any  dismct  acting  under  a  special  char- 
ter."—Conover  V.  Parker  (N.  J.  Sup.)  769. 

Right  of  one  to  recover  for  services  rendered 
by  him  as  teacher  without  authority,  there  be- 
ing evidence  of  ratification  of  his  action  by  the 
district— Scott  T.  Bdiool  Diet  No.  9  In  Wil- 
liamstown  (Vt)  14S. 

A  person  acting  as  prudential  committee  of 
a  school  district  cannot  teach  the  school  himself. 
—Scott  V.  School  Dist  No.  9  in  WUliamstown 
(Vt)  146. 

School  districts  are  political  organisations, 
possessing  the  power  of  taxation.  —  Ijandis  T. 
Ashworth  (N.  J.  Sup.)  1017. 

Eridraea  examined,  and  hdd,  that  plaintiff's 
farm  was  not  within  the  school  cUstriet  In  which 
it  was  taxed.— Dodge  v.  South  B<«ralton  Gradea 
School  Dist  (VtJ  TBC 
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Iiocatloii  and  erection  of  sohooUioase. 

A  Told  location  hr  coanty  commissioners  of 
ft  Rchoolhoaie  may  be  validated  by  vote  of  the 
distHct.— Leighton  t.  Ossipee  Scbool  Dist  (N. 
H.)  809. 

Kijcht  to  oorreet  recordB  of  school  districts 
by  Sling  a  written  location  for  a  school. — Leigh- 
ton  V.  Osaipee  School  Dist.  (N.  H.)  899. 

Right  of  parties  to  object,  in  a  proceeding  to 
enjoin  the  building  of  a  schoolhouse,  that  the 
written  location  was  not  filed,  after  having 
waived  objections  to  the  location  on  appeal  to 
the  coantv  commissionerg.— licighton  y.  Ossipee 
School  DisL  (N.  H.)  809. 

Question  whether  error  of  the  coanty  com- 
missioners in  stating  the  name  of  the  owner 
of  land  taken  by  them  for  a  schoolhouse  was 

cured  by  the  action  of  the  district  committee 
in  obtaining  deeds  of  the  land. — Leighton  t. 
Ossipee  School  Dist.  (N.  H.)  899. 

The  purchase  of  land  and  erection  of  a  school- 
house  include  fencing  and  grading  the  lot.  sup- 
plying the  school  property  with  drinking  water, 
and  providing  school  furniture. — Chamberlnin  v. 
Boani  of  Edncation  of  Cranbnry  Tp.  in  liiddla- 
aex  County  (X.  J.  Sup.)  1033. 

Elections. 

Act  1889,  p.  132,  enjoining  the  oae  of  the  bal- 
lot in  voting  to  raise  money  for  a  sdiool  district, 
ia  not  repealed  by  Act  1^1,  p.  506.— Chamber- 
lain T.  Board  of  Education  of  Cranbnry  Tp.  in 
Middlesex  Coanty  (N.  J.  Sup.)  1033. 

Act  1887,  p.  148,  giving  females  the  right  to 
vote  at  a  school  meeting,  ia  iavalid  only  so  far 
aa  it  gives  the  ri^t  to  vote  for  school  trustees. 
—Chamberlain  t.  Board  of  Education  of  Cran- 
bury  Tp.  In  Middlesex  County  (N.  J.  Sup.)  1033. 

Under  Act  April  8,  1887,  women  may  vote  at 
school  meetings  for  all  purposes  except  the  elec- 
tion of  officers.— Laodis  v.  Ashworth  iN.  J.  8i».) 
1017. 

Uifdit  to  vote  money  for  the  purchase  of  land 
and  erection  of  a  school  bailding  at  a  special 
meeting  of  a  school  district.  —  Chamberlain  r. 
Board  of  Education  of  Cranbnry  Tp.  In  Middle- 
sex Coanty  iN.  J.  Sup.)  1033. 

Effect  of  vote  to  appropriate  school  mone^  for 
school  purposes,  ana  to  issue  bonds,  as  giving 

Swer  to  assess  the  school  district  property  there- 
r.  —  Chamberlain  v.  Board  of  Educatioa  of 
Cranbury  TP>  in  Middlesex  County  (M.  J.  Sup.) 
1033. 

Secondary  Bvldenoe. 

See  "Evidence." 

Self-Defanfle. 

See  "Homldde." 

Sorvant. 

See  *'Master  and  Sfcrant" 

Berdoe. 

Of  process,  see  "Writs." 

SBT-OFF  AJSn>  OOUNTER- 
OI4AIK. 

In  an  action  on  a  note  against  two  defend- 
ants for  horses  sold  to  one  of  them,  breach  of 
warranty  cannot  be  pleaddn  as  a  set-off  beyond 
the  amount  of  the  note. — Johnson  v.  Kelley  (Vt.) 
849. 

Admissibility  of  evidence  on  issue  as  to  wheth- 
er a  purchase  of  iwoperty  oould  set  off  against 
the  price  a  claim  on  a  note  mads  tqr  the  rendor's 
fiither,  which  the  vendor  Is  atleKed  to  have  aa- 
sumed.— Benedict  t.  Lawrence  (Vt)  SOL 


A  note  deposited  before  matnrftr       &  bank 

with  a  clearmg-bouse  committee  to  ■ecme  debts 
to  other  members  of  the  assodation  is  not  sub- 
ject to  set-off  by  the  maker  of  any  som  dc«* 
from  the  bank.— Philler  v.  Jewett  {iPa.)  204. 

A  plea  of  set-off,  alleging  that  plaintiff  was 
indebted  to  defendant  as  stated  "in  the  secoo<i 
defense."  which  "defoiae"  set  vp  OMrely  a  pay- 
ment, htid  informal  and  defeeare.  —  Garroll  t. 
Weaver  (Oonn.)  48B. 

See  **Aco(Kd  and  Satisfaction";  "Purmmf 

SHBBIFFS  AND  OONBTABUO. 

Id  an  action  against  a  constable  for  refusal  to 
sell  property  under  execution,  defendant  may 
explain  parol  evidence  bis  return,  to  show 
that  a  third  person  claimed  the  propertr,  and 
indemnity  was  refused  by  plaintuL— -GommOD- 
wealth  V.  Rooney  (iPa.)  SQ2. 

A  declaration  in  an  action  br  dkattd  man- 
gagee  against  the  sheriff  to  recova  tor  ftdlnie 
to  pay  over  the  proceeds  of  mortgaged  goods  abW 
on  execution  had  sufficient — Foamier  t.  Wilson 
(R.  I.)  300. 

A  sheriff  who.  In  good  faith,  advertises  a  sal? 
under  execution,  is  entitled  to  the  fees  allowed 
by  statute  for  advertlaing  the  sale,  though  a 
sale  is  prevented  Iv  a  payment  of  tlie  debt.— 
Daly  T.  Ely  (N.  S.  Gh.)  896:  Onecco  t.  G«b- 
t^e.  Id.;  Kx  parte  Lehlbadi.  Id.;  Ex  nam 
Skinner.  Id. 

Under  Act  April  2.  1868,  a  sheriff  la  satftM 

to  60  cents  for  each  person  received  on  one  om- 
mitment  for  the  same  matter. — Wilhelm  t.  Fay- 
ette Coanty  ^a.)  1009. 

Sodetlea. 

See    "Associations";    "Benevolent  Societies''; 
"Oorporatious." 

Spedal  Laws. 

See  "Constitutional  Law." 


SPECIFIC  FHBFOBKAKOB. 

A  custodian  of  a  fund  who  contracts  with  a 
daimant  for  a  payment  to  him  of  a  portios 
tiiereof,  In  oontfaeratioa  of  retaining  Oe  bal- 
ance for  hlmsdf,  cannot.  In  a  suit  on  tihe  ooo- 
tract.  In  the  absence  of  a  provision  tba«for. 
reqab«  plaintiff  to  bring  tn  other  claimants  a» 
a  condition  precedent  to  a  right  of  recoverr 
under  the  contract.- Ludlow  t.  Stnmg  (N.  J. 
Ch.)409. 

One  who  has  disposed  of  all  his  Interest  in 

the  property,  and  against  whom  do  rdief  U 
demanded,  shculd  not  be  made  a  party .—Borrill 
V.  Garst  (R.  I.)  436. 

Right  of  purchaser  to  specific  performaDce 
when  be  failed  to  make  formal  tender  of  the 
price,  be  having  had  notice  that  defmdanbt 
would  not  give  a  deed. — Shattuck  t.  Couiunc- 
ham  (Pa.)  130. 

Spirttuoiu  lAquan, 

See  "Intoxicating  liguora" 

Statute  of  Frauds. 

See  "PraudB,  Statute  of." 

Statute  of  liiinitatloxis. 

Sea  "Limitatkm  of  Actions." 
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STATUTES. 

The  conitraction  of  a  Btatute  placed  apon  it 
for  20  years  by  those  afEected  by  it  is  to  be  cod- 
Bidered.— Gommonwealtli  r.  Mann  (Pa.)  1003. 

Act  May  11,  1886,  intended  to  protect  the 
plantins  and  ciutlTating  of  oysters  In  the  county 
of  Ocean,  does  not  apply  to  a  district  suhse- 
quiDtly  nanexed  to  tlmt  county.— State  T.  Par* 

ker  (N.  J.  Sop.)  214. 

A  court  can  Inquire  whether  the  notice  of  in- 
tention  to  apply  for  the  passa^  of  a  local  act, 
required  by  Const.  Amend,  art.  4.  §  7,  jmt.  9, 
has  been  given.— Inhabitants  of  Bwing  Tp.  v. 
Inhabitants  of  City  of  Trenton  (S.  J.  Sup.)  223. 

An  RCtion  is  pending  where  summons  is  is- 
sued, though  defendant  is  not  found. — Rice  ▼. 
McOaulley  (Del.  Err.  &,  App.)  240. 

Act  .Tune  24,  1885,  relating  to  the  recording 
of  deeds  and  other  instruments,  and  providing 
that  the  county  shall  pay  the  fees,  is  unconsti- 
tutional.—Oackenbacb  T.  Lehigh  County  (Pa.) 
142. 

Titles  and  nitijeotB  of  ftoti. 

Question  whether  the  proTision  in  Act  1894, 
c.  380,  re<iuiring  a  license  to  be  paid  by  nersons 
engaged  in  packing  oysters,  does  not  embrace  a 
subject  different  from  its  title  and  the  body  of 
the  act,  the  purpose  of  which  is  to  regulate  and 
preserve  the  oysters  of  the  estate.— State  T.  Ap- 
plegarth  (Md.)  961. 

The  role  that  language  wlUch  will  have  fnll 
force  if  applied  to  the  future  only  shall  not  have 
retmnctive  effect  governs  In  the  interpretation 
of  the  title  of  an  acL— Allen  t.  Commissioners 


of  Taxation  for  Bernards  (N.  J.  Bop.)  219; 
Post  T.  Sam^  Id. 

Under  tiie  New  Jersey  constitntion,  the  title  of 
an  act  limits  the  sphere  within  which  the  enact- 
ing clauses  can  operate.— Allen  t.  Commission- 
ers of  Taxation  m  Benuvds  Tp,  (N.  J, 
219;  Post  r.  Same,  Id. 

Section  4  of  the  act  relative  to  statutes  (Re- 
vision, p.  1120)  prescribed  a  rule  for  the  inter- 
pretation of  statutes  which  repealed  prior  penal 
statutes,  and  hence  is  within  the  object  ex- 
pressed by  the  title  of  the  act.— State  r.  Orusins 
(N.  J.  Sup.)  235. 

Acts  1894,  c.  274,  relating  to  the  treatment  of 
habitual  drunkards,  does  not  contain  more  than 
one  sulriect.— City  of  Baltimore  r.  Eeeley  In- 
stitute of  Maryland  (Md.)  437. 

The  part  of  Act  Feb.  8,  1871,  which  annexed 
the  territory  in  the  East  Fork  road  district  to 
the  school  district  of  Cbudersport,  was  unconsti- 
tutional, as  containing  more  than  one  subject 
not  expressed  in  the  title. — Perne  v.  School  Dlst 
of  Borough  of  Condecsport  (Pa.)  1072. 

BapeaL 

Act  1876,  e.  64,  reqairing  a  railroad  company 
to  famish  reasonable  facilities  for  transporting 
coal,  is  not  inconsistent  with  Act  1849,  c.  469, 
§  21,  limiting  the  right  to  corporations  thereafter 
to  be  incorporated,  and  does  not  repeal  said  sec- 
tion.—Frostburg  Mln.  Oo.  T.  Cumberland  &  P. 
R.  Co.  (Md.) 

Act  Jane  6,  1893,  relating  to  township  col- 
lectors, repeals  a  local  law,  relating  to  the  same 
snhJeet,  In  conflict  therewith.— Oommmwealtb 
T.  Wunch  (Pa.)  551. 


STAT17TES  OONSTHtTBD. 


BNOLISH  STATUTES. 
48  EUs.  ch.  4,  7  Stat  48. .  824 

UNITED  STATES. 

COVBTITLTIOS. 

Art.  4.  S  1  1025 

Art.  4,  S  2   810 

Amend.  14  322 

Statutes  at  Larqk. 
1804,  March  27,  ch.  66,  2 
Stat  298  1025 

Rbvisbd  Statutu. 
t  4916   93 

CONNBOTIOUT. 
Oexerat^  Btatctbs  1888. 

^91    622 
3(67-3061.  Amended  by 
Laws  1893,  p.  319  631 

Law& 

1893.  p.  318.  I  6  489 

1883,  ch.  8»  531 

DELAWARE. 

COHSTITDnoX. 

Art  e,  S  22  816 

Revised  Cons  1863. 

Page  648,  J  11  878 

Page  680,  ch.  3,  8  28  1050 

Oh.  60   074 

Ch.  89.  I  4  810 

Ch.  120,  j  60   715 

Rbvisbd  Code  18S(L 
Page  840,  f  46  875 

I  r..r!v:.  sii 


Laws. 

1829.  Feb.  16.  Register's 

Court  816 

1873.  vol.  14,  ch.  452   589 

1875,  vol.  15,  p.  616,  t  1. .  880 

1875.  vol.  15,  ch.  66   689 

1881.  p.  708   240 

MARYLAND. 
CoDB  Public  Gbnerai.  Laws. 

Art  9,  §4  324 

Art  16,  «  220   304 

Art  24, 1  9  810 

Art.  72.  Amended  and  Re- 
enacted  by  Laws  1894, 

ch.  380    961 

Art  72,  H  66.  67.  Red- 
acted by  Laws  1884,  ch. 
880   961 

CoDK  Public  LooaXi  Laws. 
Art  4.  i  806    423 

Art.  4,  fi  818  420 

Art  10,  S§  207-213.  218. .  325 
Art  10,  S3  286-270   322 

Baltihobb  Citt  Codb. 

H  843,  861   808 

Laws. 

1704,  ch.  92  419 

1726,  ch.  1  419 

1826.  ch.  106    420 

1847,  ch.  806   G98 

1849,  ch.  469.  (  21   608 

1862,  ch.  161  501 

1876,  ch.  64    698 

1878,  ch.  409   698 

1890,  ch.  536   298 

1890.  ch.  573.  8  14   448 

1880.  oh.  673,  f  21. ..  .447,  852 

1882,  ch.  2B6  208 

1884,  dL  114  288 


1894,  ch.  162   864 

1894,  ch.  185  801.  964 

1894,  ch.  274   437 

1894.  ch.  380   961 

1884.  ch.  484,  I  10  325 

1894.  ch.  620   685 

NEW  HAMPSHIRE. 
Pdblio  Btatdtbs. 

Ch.  142,  H  12,  18   22 

Laws. 

1866,  eh.  1911   17 

1886,  ch.  80   20 

NBW  JBR8BY. 

CONBTITUTIOH. 

Art  4,  I  7.  par.  9  223 

Rbvibioh  1877. 

Page  86.  M   229 

Page  119,  I  78   611 

Page  176,  f  1,  subBec.  4. .  174 

Page  261.  |  192   235 

Page  294   228 

Page  899   611 

Pages  412,  413   386 

Page  640   272 

Page  825.    Amended  by 

Laws  1878,  p.  20   174 

Page  1120,  I  4.   235 

Page  1274,  {  113   6U 

Sdfplbmbkt  Rbvibiok  1878. 

Page  44   224 

Page  614  219 

Page  824   174 

CiTI  CUBTBBS. 

Trenton.  S     107.  Laws 
1874,  p.  886....^....  618 
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Laws. 

1851,  p.  84.   Amended  by 

LawB  1871,  p.  26   272 

1851,  p.  149   899 

1857,  p.  381   396 

1863.  p.  180   396 

1867,  p.  253   454 

1868,  p.  551  1020 

1871,  p.  25   irr2 

1871,  p.  1371   454 

1873,  p.  88.   Amended  by 

Lawfl  1878,  p.  20  174 

1873,  p.  613   769 

1874.  p.  385.  §  107.  Tren- 
ton City  Charter   613 

1878,  p.  20   174 

1880,  p.  52   982 

1886,  p.  122  214 

1887,  p.  149  1017,  1033 

1888,  p.  24     217 

1888,  p.  471   278 

1889,  p.  77,  8  10   235 

1889,  p.  132  1033 

1889,  p,  878   278 

1889,  p.  421   306 

1891,  p.  416  396 

1891,  p.  538    214 

1892,  p.  257    606 

1892.  p.  444,  ch.  287,  5  1-.  »80 

1893,  p.  31  235 

1893,  p.  157    981 

1893.  p.  193   280 

1893,  p.  328   226 

1894.  p.  170   625 

1894,  p.  387    222 

1894.  p.  477   454 

1894,  p.  50R  769,1033 

1894.  ch.  4«   219 

1894,  ch.  53  219 

NEW  YORK. 
BbtirRd  Statutks. 
Volume  L 
Ch.  3  1024 

PENNSYLVANIA. 

Constitution  17P0. 

Amended  by  Const  1838, 
art  11,  tl  8,  and  Consts. 
1850,  1857,  1864  1072 

ConSTITOTKMI  1888. 

Art  11,  S  8  1072 

ConSTITDTION  1874. 

Art  0,  I  1  1008,1066 

Art  16,  S  8  .....^835 

PcRDon's  Dioiai  1885. 

Page  814.  pL  1  1063 

Page  1386    91 

Page  1(S8,  pi.  64   46 

Page  1705.  pi.  50  1086 

Laws. 

1721.  p.  129  1063 

1810,  p.  105.  Repealed  by 
Laws  1871,  p.  ^76....  . 1061 


1814.  p.  60   115 

1821.  p.  867,  «  13  330 

1827,  April  14.   TaxatioD.  91 

1832,  p.  135   68 

1833,  p.  249   OH 

1833,  p.  315,  8  17  254 

1834,  p.  163   lis 

1836,  p.  541.  S  9.  cL  5  108U 

18:in.  p.  560,  I  35  1096 

1836,  p.  579,  j  41  633 

183(J,  p.  69.->  G49 

1836,  p.  777,  $  83   935 

1842.  p.  339   634 

1842,  No.  Ill,  p.  339   84 

1845,  p.  459   638 

1846,  p.  411  983 

1847,  p.  861  1004 

1849,  p.  83,  «  10  255 

1849,  p.  84.  8§  11,  12  960 

1849,  No.  76.  p.  83.  j  10. .  131 

1849.  No.  am,  p.  533   124 

1851,  p.  115  118 

1851,  p.  327.  S  30    933 

1852,  p.  153   551 

1854,  p.  663   7.51 

1856,  p.  5   59 

1856,  p.  485   830 

1856,  p.  49«  649 

1856,  p.  532   126 

1856,  p.  532.  8  6   78 

1857,  p.  802   142 

1862,  p.  471.  8  2   552 

1866,  D.  28    200 

1866,  p.  13IS  740 

1866,  No.  275,  p.  303   119 

1807,  p.  732   49 

18(18,  p.  3  862,  1009 

1868.  p.  103  1089 

1868,  No.  726^  p.  785   4« 

1869,  p.  12  265 

1870,  p.  66   247 

1871,  p.  476.   Amended  by 
Laws  1872.  p.  208  1061 

871,  p.  539   931 

871,  No.  33,  p.  SI  1072 

872.  p.  208  1061 

874,  p.  271   220 

874.  p.  277    89 

1874,  p.  285    740 

875.  Pleading.  343 

876.  p.  4  983 

876.  p.  13  1003 

878.  p.  Ill  .474 

879,  p.  9..  408,  471 

879,  p.  128    370 

879,  p.  150   933 

879.  No.  122,  p.  119   91 

883.  p.  86   933 

885.  p.  29  1077 

885,  p.  29.  81 13, 14,  16. .  671 
885.  p.  45.  art  6. ..  .926,  026 

885,  p.  52,  art.  15  256 

885,  p.  68    370 

885,  p.  70,  8  3  370,  371 

885,  p.  257    917 

S85.  No.  127,  p.  160  142 

887.  p.  118   649 

.887,  p.  158.  8  5,  Bubd.  e. .  867 

1887.  p.  203   081 

1887,  p.  271,  8  6  m 


1S8S. 

1889, 
1880, 
1880. 
1880. 
1889. 
1889, 
1889. 
1891, 
1891. 
1891. 
1891, 
1891, 
1893, 
1893, 
1803, 


p.  8   330 

p.  44   918 

p.  211   474 

p.  217.  8  20   474 

p.  277,  art  4,  8  6. . .  375 

pp.  277, 317.  et  aeq.  -  Jf  '*: 

p.  286.  art  5.  I  3. . .  STiS* 

No.  332.  p.  437   91 

p.  54   248 

p.  60   49 

p.  23R   2iiL* 

p.  240  HitiT. 

p.  248   93-_' 

p.  113  118,  4T7 

p.  117   »ci 

p.  333.....   r^-.i 

p.  451   471 


RHODE  ISLAND. 

POBLfC  StaTI'TK». 

ChB.  64.65   3^-. 

Ch.  65.  {  " 

Ch.  104. 
Ch.  166, 
Ch.  173. 
Ch.  176. 
Ch.  184. 
Ch.  207. 
Oh.  223. 

PoxLio  Laws. 

Oh.  1204   16r> 

JuniciAXT  Act. 

Ch.  13.  I  18  aOft 

Ch.  17,  18   823 

Oh.  19.  6  17   IW 

Oh.  20,  8  19   «93 

Gh.  26.  8  1  1*> 

Ch.  28.  «  1  eW.' 

Ch.  30,  8  12  894 

Ch.  31.  8  6  433 

Ch.  81,  8  7....  SB2 

Laws. 

1878.  ch.  688.  8  25   582 

1887.  ch.  631.  Amended 

by  Laws  1880,  <^  830. .  43l' 

1^,  ch.  820   43:: 

1803.  p.  280   16S 

VERMONT. 


8  3-10.  33.  . . 
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Stock. 

Corporate  stock,  see  "Goiporations.** 
Uve-stock  shiiment^  see  "Carriers." 

Street  Bailroads. 

8e«  "Horse  and  Street  HaUroads.'* 

Streets. 

See  "Hlghwaya";  "Manldpal  CorporatkHia." 


SUBBOOATIOK. 

Whwe  a  bona  flde  bolder  of  railroad  booda  il- 
legally issued  holds  them  as  security  for  tbt- 
debt  of  a  third  person,  bat  has  other  secoritj. 
the  railroad  company  or  Its  receiTer.  on  pay* 
ment  of  the  debt  and  redemptioit  of  tiie  bonds. 
Is  subrogated  to  the  rights  of  taxit  holder  as  to 
such  other  security.— mker  r.  Goanuitee  Tftnt 
&  Safe-Depult  Co.  (N.  J.  Oh.)  174. 

Biunmary  Proceeding*. 

Againet  attonuy,  see  "Attorney  and  Oknt." 
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See  "WrHs." 


STODAT. 


All  executory  contract  made  on  Sunday  fs 
Toid  and  incaMble  of  ratification.— Gennert  t. 
Wiuatner  (N.T.  Ch.)  609. 


Supersedeas. 


See  "AppeaL" 


TAXATIOir. 

See.  alao.  *X3oiutitntional  Law." 

By  city,  tee  "Mtinidpal  Otnporatlona.'* 

For  school  porposea,  Bee  "Sdlio<^a  and  Sohool 

DiBtricta." 
Of  bank,  see  "Oonstttntional  Law." 

The  lien  of  the  state  for  taxee  on  land  U  not 
lost  by  the  failure  of  the  auditor  general  to 
tranamit  to  the  proper  county  a  certified  co{v 
of  the  lien  onder  Pard.  Dig.  p.  13S6.— In  re 
Goodwin  Gaa-Stovc  &  Meter  Co.'a  Estate  (Fa.) 
91;  Appeal  of  National  Bank  of  the  Republic, 
Id. 

Act  1880,  e.  63St  providing  for  a  tax  upon  the 
anthorized  cuital  stock  of  corporationB  incor* 
porated  "since  Jan.  Ist.  1800,**^  applies  to  all 
corporationa  Iseturporated  after  that  date.— Bo- 
land  Park  Cb.  of  Baltimore  CSty  r.  State  (Ud.) 
298. 

Under  Act  June  8,  1891,  taxing  corporations 
on  the  capital  stock,  the  actual  value  la  not 
neceBsarily  a  sum  6  per  cent  of  which  is  equal 
to  the  net  earnings,  btit  other  drcnmatancea  alS- 
fecting  the  actoal  value  maj  be  considered.— 
Oommonwcaltii  t.  Httribur^  ft  W.  Br.  Go. 
(Pa.)  20fi. 

Acta  1894,  cc.  46,  56,  are  not  intended  to  1^1> 
Ize  taxes  levied  by  a  body  having  no  authority 
to  impose  them.— All«i  t.  Gommlssioners  of  Tax- 
ation for  Bernard  Tp.  (N.  J.  Hup.)  219;  Post 
Sanwk  Id. 

"Partnerabip  associations"  ormnized '  under 
the  PeonsyFvania  statates.  and  doing  boriness 
in  New  Jersey,  are  taxable  there,  under  the  cor- 

K ration  tax  act— Tide  Water  Pipe  Go.  t.  State 
>ard  of  Assessors  (N.  J.  Snp.)  220. 

Land  Included  in  Act  March  30,  1868,  entitled 
"An  act  to  enable  the  United  Railroad  and  Ca- 
nal Companies  to  increase  their  terminal  facili- 
ties in  Jersey  City,"  cannot  be  taxed  by  that 
city  nnless  it  is  used  for  other  than  railroad, 
canal,  and  depot  purposes. — bnlted  New  J^sey 
Railroad  &  Canal  Co.  t.  aty  of  Jersey  City  (N. 
J.  Snp.)  1020. 

Power  of  commlsdoners  of  taxation  to  change 
the  amount  raised  by  the  local  anthorities  for 
the  support  of  the  poor  and  the  mainteoaQce  of 
hi^ways. — ^Allen  v.  Commlssionns  of  Taxation 
for  Bernards  Tp.  CN.  J.  Snp.)  219;  Post  T. 
Same,  Id. 

The  power  of  the  commiMlonera  of  taxation  is 
confined  to  cases  where  the  local  officers  failed 
to  provide  for  the  performance  of  public  duties 
referred  to  in  the  title  of  the  commiBstoDcri  of 
taxation  act- Allen  v.  Commissioners  of  Taxa- 
tion for  Bernards  Tp  (N.  J.  Sop.)  219;  Post  t. 
Same,  Id. 

Sufficiency  of  evidence  to  justify  a  finding  that 
one-half  of  the  stock  of  a  phonograph  company 
anthorized  to  mannfacture  phonographs  for  sale 
only  ontaide  tiie  country  was  invested  in  mann- 
factortng  carried  on  in  the  state,  so  as  to  ex- 
empt it  from  taxation.— Edison  United  ^looo- 
(rraph  Co.  ▼.  State  Board  of  i  sawsora  <N.  J. 
Snp^  lOlfl^ 


In  an  action  to  enforce  a  collection  of  taxes, 
an  answer  alleging  that  the  property  was  ex- 
«mpt,  without  settingout  the  jrroundB,  is  defect- 
ive.—McTwiggan  T.  Hunter  (R.  I.)  693. 

Bill  by  a  natural  gas  company  to  restrain  the 
sale  of  th^  lands  w  local  taxes  examined,  and 
held  sufficient  to  instain  a  preliminary  injunc- 
tion.—St  Mary's  Gas  Co.  t.  Elk  County  (Pa.) 
1077. 

Taxation  of  Oosts. 

See  "Costs." 

Telegraph  Oomi>anle8. 

topoaltion  itt  Ueenae  tax,  see  "Oonstitntlonal 

TENANCY  IN  COMMON. 

See.  also,  'Tartltiaai." 

Where  a  cotenant  living  on  the  land  rec«ves 
the  entire  profits,  he  la  chargeable  with  the  rent, 
and  the  other  cotenants  with  tiieir  proportionate 
shares  of  the  net  receipts.— White  t.  Eddy  (B.  L) 

823* 

Testamentary  Oapadty. 

See  "Wills." 

Testamentary  Powers. 

See  "Powers." 

Torts. 

See    "Malicious    Prosecution";  "Ne|3igence"; 

"Nnisance";  'Tre^ss." 
Uability  of  city,  see  "Mnnicipal  Corporations." 
Meunre  of  damages,  see  "Damases. 

TOWNS. 

Beqaests  fbr  dtaritaUa  putposes,  sea  "Chari- 
ties." 

Under  Pob.  St.  c.  66,  defining  the  duties  of 
highway  aopervisors,  a  contract  for  a  bridge 
entered  into  by  <me  wltboDt  the  awroral  of  the 
town  council  is  bmlfd.— Mathawson  t.  Haw- 
kins (B.  I.)  430. 

Transactions. 

With  decedent  see  '^tnesa.*' 

Transcript. 

On  Kpoealt  see  "^peal." 

TRESPASS. 

In  an  action  of  trespass  gnare  clansom,  a  de- 
scription of  the  premises  In  the  declaration  as 
"plaintiff's  close,  situate  in  the  town  of  Hard- 
wick,"  is  anfflzlent  —  Swerdferger  T.  HoId^ins 
(Vt)  IBS.  .  *~ 

TBIAIi. 

See,  also,  "Appeal";  "Certiorari";  "BJvidenee"; 
■•Judgment";  "Jury";  "Now  Trial":  "Plead- 
ing"; "Practice  in  Civil  Caaea";  "Witness." 

In  crimtnal  cases,  see  "Criminal  Law." 

Ri^  to  jnry  trial,  see  "Jury." 

BeoepdoQ  of  eridenoe. 

Exclusion  of  testimony  already  broafAit  ont  is 
not  error.— Barber  v.  James  (R.  I.)  264. 

The  admission  of  Improper  evidence  la  harm- 
less where  the  fact  Is  suoseqnentiy  established 
^  unobjectionable  testimony.— Baltimore  &  O. 


Co.  V.  Cain  (Ud.)  801. 
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The  admission  of  evidi'Dce  stitiject  to  objec- 
tioD,  ia  view  of  a  possiblo  coutiugeiu-y  reader- 
ing  it  admissible,  ndd  not  to  liave  been  prej- 
□dicial.— TmmbuU  t.  Hewitt  (Coim.)  492. 

Hie  erroneous  reception  of  cumulatiTe  evi- 
dence is  harmless  where  the  facts  thus  proven 
are  otherwise  legally  shown.— Chase  t.  Caryl  (N. 
J.  Snp.)  1024. 

Objeotioiis  to  evidenoe. 

An  indefinite  motion  to  strike  out  a  portion 
of  the  testimony  at  the  end  of  plaintiffs  case, 
which  has  occupied  two  days,  is  properly  de- 
nied.—Warden  T.  City  of  Philadelphia  (Pa.) 
92a 

It  18  proper  to  refuse  a  motion  to  strike  out 
eTideuce,  when  part  of  it  is  admissible. — Spring 
City  GnsHght  Co.  v.  PennsyWaaia,  S.  V.  R.  Co. 
(Pa.)  308. 

Ai^uments  of  oounael. 

Qaestlon  whether  the  remarks  by  counsel  on 
a  petition  to  assess  damages  under  the  fiuw- 
age  act,  to  the  effect  that  the  law  not  only  gives 
compennation,  but  gives  more,  was  ground  for 
complaint  by  petitioner. — Dow  v.  Electric  Co. 
(N.  H.)  22. 

Remarks  by  counsel  tending  to  impreas  the 
jury  with  the  Idea  tliat  a  wltnen  for  defendant 
was  hired  to  swear  falsely  la,  in  the  absence  of 
evidence  of  such  fact  ground  for  reversal. — Ha- 
goon  V.  Boston  &  M.  K.  Co.  (Vt)  156. 

InBtraotlonB. 

A  verdict  cannot  be  directed  where  there  is 
a  conflict  of  testimony  as  to  the  main  queation 
in  issue.— McKnight  v.  BeU  (Pa.)  042. 

The  court  is  not  bound  to  comment  to  the 
jury  on  the  testimouy  of  any  witness  in  the 
absence  of  a  request— Warden  v.  City  of  Phil- 
adelphia (Pa.) 

Where  the  evidence  is  conflicting  as  to  plain- 
tiff's contributory  negligence,  it  is  proper  to  ra* 
fuse  to  direct  a  verdict  for  defendant— Ringrose 
V.  Borough  of  Bloomsburg  (Pa.)  8li3. 

In  an  action  for  -false  imprisonment,  where 
the  evidence  is  conflicting  as  to  whether  plain- 
tiff was  guilty  of  the  disorderly  conduct  for 
which  he  was  arrested,  it  is  error  to  direct  a 
verdict  for  defendant— Baltimore  &  O.  R.  Co. 
V.  Cain  (Md.)  801. 

It  is  proper  to  refuse  charges  rendered  unnec- 
essary by  a  special  charge.— Lake  Roland  El. 
By.  Co.  T.  McKewen  (Md.)  797. 

It  is  not  enor  to  ^to  an  instrnetlon  announ- 
cing a  rule  of  damages  which  was  not  contro- 
verted at  the  trial.— Lake  Roland  S9.  By.  Go. 
V.  McKewen  (Md.)  797, 

Where  there  is  any  evidence  to  go  to  the 
jury,  it  IB  proper  to  refuse  a  bindiM  instruc- 
tion.—Smith  V.  Easton  Transit  Co.  (Pa.)  557. 

Where  there  is  some  evidence  to  show  that 
the  injuries  sued  for  were  caused  by  the  neg- 
ligence of  defendant,  it  is  proper  to  refuse  to 
direct  a  verdict  for  Dlaintiff.—Goodman  v.  Dela- 
ware &  H.  Canal  C!o.  (Pa.)  670. 

Propriety  of  giving  a  special  instruction,  In 
an  action  of  ejectment  as  to  what  constitutes 
adverse  possession,  in  connection  with  the  gen- 
eral InBtrnctions.— Griffin  T.  Mulley  (Pa.)  664. 

An  instruction  that  a  highway  must  be  kept 
in  such  repair  that  skittish- animals  can  be  driv- 
en without  risk  is  harmless  where  there  is  no 
evidence  that  plaintiff's  horse  was  ri^Itti^— 
Trexler  v.  Greenwich  Tp.  (Pa.)  1090. 

Verdict. 

The  court  need  not.  under  Act  1894,  c.  ISS. 
■abmit  n>ecial  questions  to  the  jury,  when  no 
request  uerefor  is  made  until  after  the  dose  of 
the  arguments,  and  the  jury  is  about  to  retire. 
—Baltimore  Traction  Co.  v.  Appel  (MdO  9G4. 


It  Is  error  to  refuse  to  submit  Ktecial  inttf- 
rogatories  seasonably  presoited,  and  nibinittinc 
material  questions  of  fact — Baltimore  ft  O.  B. 

Co.  T.  Cain  (Md.)  801. 

It  Is  error  to  submit  to  a  jury,  qaesttons  wbidi 
are  not  within  the  Issues  raised  by  pleadincB. 
— Sweet  T.  Excd^  Blectric  Co.  (N.  J.  Brr.  & 
App.)  72L 

Tnutee  Frooen* 

"Gamlabmeiit'' 

TRUSTS. 

Administration  by  corporation,  see  "Oorpota- 

tions." 

Under  Act  AptO  9,  1888,  a  trustee  will  be  re- 
moved where  he  has  bod  no  intercourse  with  the 

beneficiary  for  several  years,  and  has  not  eoa- 
sulted  with  her,  or  any  one  on  her  bcshalf.  with 
regard  to  the  estate.— lu  re  Morsden's  Kistate 
(Pa.)  46. 

The  court  of  teetator's  domicile  win  not  re- 
quire a  bond  to  be  given  Iv  a  testamentur  trus- 
tee, where  the  trust  Is  to  be  administered  under 
the  supervision  of  the  equib'  courtB  of  another 
state.— Webster  v.  Wiggin  OR.  I.)  824. 

Where  a  bank  whlc^  Is  a  trustee  places  tfae 
trust  money  in  its  general  fonds,  and  sndi  moa- 
ey  cannot  be  trftced  on  the  Insolvency-  of  tb« 
rank,  the  amount  of  the  trnst  fnnd  ia  not  a  pre- 
ferred claim. — In  re  Lebanon  Troat  ft  Safe-De- 
posit Bank's  Estate  (Pa.)  334;  Appeal  of  Car- 
many,  Id. 

Effect  of  assignment  of  mortgage  by  trustees, 
and  the  sale  of  proper^  under  a  power  in  tbe 
mortrage  to  one  of  the  trustees,  as  vestii^  isf 
dividual  title  to  the  property  in  Uie  latter.- 
Bradford  v.  King  (R.  I.)  166. 

Trustees  under  a  foreign  will  may  foredow 
in  Rhode  Island  &  mortgage  acquired  after  tbe 
testator's  death,  without  recording  a  copy  of 
the  will  in  that  state.— Bradford  r.  King  (fi..  L) 
166. 

Where  a  deed  to  a  trustee  requires  no  dntiea 
of  him,  the  title  vesta  in  tiie  benefteUty. — Sul- 
livan V,  Chambers  (E.  I.)  167. 

A  writing  intended  as  a  will,  but  whidti  la  im- 
perfectly executed.  Is  not  a  declaration  of  trnst 
unless  it  clearly  declares  that  the  title  to  tbe 
land  has  been  held  in  trust  by  the  would-be  toe- 
tator  for  the  devisee  named.— Leslie  t.  Lealie 
(N.  J.  Ch.)  170. 

Where  a  trustee  expends  bis  individual  fnnds 
in  the  betterment  of  the  estate,  and  on  his  death 
prov«^  insolvent  the  costa  of  such  bettermenta 
cannot  be  charged  up  against  the  estate  when 
they  were  incurred  on  his  individual  reqxmsi- 
billty,  aud  there  was  no  fraud. — Hepbom  v. 
Spotts  (Pa.)  10S3. 

Implied  tntats. 

Where  a  judgment  debtor  gives  money  to  a 
person  to  pay  the  judgment  but  instead  he  boys 
tfae  land  at  execatioa,  he  acquires  no  titie  as 
oginst  the  debtor.— Everly  t.  Batriaon  (iPa.) 

A  mere  refusal  to  perform  a  parol  contract  to 
hold  or  convey  land  is  not  sufficient  to  create  a 
trust  ex  maleflcio.--BieLrry  v.  Hill  (Pa.)  126. 

Powers,  duties,  and  liabilities  of  trtu- 
teea. 

Right  of  successors  under  a  trust  created  by 
will  to  exercise  duties  imposed  upon  the  original 
trustees  which  were  discretionary  in  their  ua- 
tnre.— Security  Go.  of  Hartford  t.  Cojie 
(Conn.)  7. 

The  estate  of  a  trustee,  who,  without  the  con- 
sent of  his  beneficiaries,  expends  tents  ia  pnr* 
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chasing  an  oatstandiBC  ttflt  to  the  land,  la  liable 
for  the  amoant  bo  azpended.— Shaw  t.  Devec- 

niuu  (Md.)  709. 

One  in  possession  of  a  fnnd.  anda  a  contract, 
cannot  impose  additional  conditiona  by  his  agree- 
ment  with  anotber  dalmant  to  the  fond  made 
Bubseonent  to  the  contract,  and  without  the  con- 
sent 01  the  claimant  with  whom  the  contract  was 
made.— Lodlow  t.  Strong  ^.  J.  Oh.)  409. 

AooountB  and  oompenBation  of  trus- 
tees. 

On  accounting.  In  order  to  hold  a  tmstoe,  It 
mast  be  shown  that  the  moneys  claimed  ac- 
tually came  to  hia  liands.~Orampton  v.  Sey- 
mour (Vt)  888. 

An  account  of  a  trustee  is  concloslTe  only  as 
to  the  items  contained  therein.  —  C^ampton  t. 
Seymour  (Vt.)  868. 

A  mother  who  for  2ri  years  takes  charge  of  a 
fund  belonging  to  her  daughter,  who  is  incompe- 
tent to  manage  her  affairs,  and  supplies  her 
with  board  and  clothing  during  that  time,  on 
her  death  will  be  charged  only  with  the  prind- 
pal,  and  not  with  legal  interest  for  the  whole 
time.— In  re  Haiker'a  Estate  (Pa.)  BB&;  Appeal 
of  Titlow,  Id. 

Equity  jturisdlction. 

Where  a  will  creating  a  trust  for  the  main- 
tenance of  testator's  minor  children  does  not 
anthorixe  a  mortgage  of  the  trust  lands,  chan- 
cery cannot  order  the  trustee  to  mortgage  them 
to  raise  money  to  execute  the  trust— Jamison 
T.  McWhorter  (Del.  Bnr.  &  App.)  B17. 

TUBNPIKSS  Ain>  TOUi 
BOASS. 

ITDder  Act  April  23,  1889,  prOTidlng  that  per- 
sons usiag  bicycles  shall  have  the  same  rights 
and  liabihties  bp  to  public  highways  as  persons 
uaing  carria<>«8.  a  toll  on  a  bicycle  for  the  same 
amount  as  on  a  two-wheeled  carriage  is  proper. 
— Geiger  t.  President,  etc.,  of  Perkiomen  &  R. 
Turnpike  Road  (Pa.)  918. 

A  turnpike  company  is  authorized  to  collect 
tolls  from  one  using  a  bicycle  on  Its  roads. — 
Geiger  t.  President,  etc.,  of  Perkiomen  &  R. 
Tumi^e  Road  (Pa.)  918. 

A  turnpike  company  can  cede  under  Act  1825. 

c.  105,  any  portioa  of  its  road  taken  into  the 
city  by  extension  of  its  limits. — City  of  Balti- 
more T.  President,  etc.,  of  Baltimore  &  Y.  Tarn- 
pike  Co.  (Md.)  420. 

A  turnpike  company  under  Act  1826,  c.  105, 
cannot  cede  a  portion  of  its  road  in  the  dty  ox 
Baltimore  to  the  city  iocoulwred  with  a -fran- 
chise assigned  by  it  to  a  street  railway.— City 
of  Baltimore  t.  President,  etc..  of  Baltimore  ft 
Y.  Turnpike  Go.  (&Id.) 

Where  a  tum^ke  company  cedes  a  part  of  its 
road  in  the  ci^  of  Baltimore  to  the  city  under 
Act  1825.  e.  105,  the  road  becomes  a  pnWic 
Ktreet  without  acceptance  by  the  city. — City  of 
Baltimore  v.  President,  etc.,  of  Baltimore  &  Y. 
Turnpike  Co.  (Md.) 

Where  a  turnpike  grades  a  portion  of  its  road 
within  a  city  so  as  to  compel  the  city  to  lower 
the  (trade  of  the  interB(>cting  streets,  it  is  liable 
to  the  city  for  the  expenses  tliereof. — City  of 
Baltimore  t.  Pre^dent.  etc.,  of  Baltimore  ft  Y. 
TniDpiko  Co.  (Md.)  420. 


intra  Vires. 
See  "OorpoTationB." 

XJSUBY. 

Where  a  loan  Is  made  for  an  Indellidte  period, 
the  fact  tiiat  (he  uiuupt  to  he  paid  for  the  loan 


exceeds  the  lawful  rate  of  tntsreat  does  aot 
render  the  tranaaetion  nsurioni.— City  <tt  Phll- 
adalpUa  t.  Kelly  (Pa.)  47. 


VaottUoiL 

Of  Judgment,  see  "Judgment** 


VHNDOB  ABTD  7DBGHASKB. 

See,  also,  '^Coreuants*';  "Deed":  "Frandulrat 
OmTeyances";   **8ale'';   "8pe<»fie  Perfbrm- 

ance." 

An  agreement  for  the  purchase  of  a  right  of 
way  provided  for  a  deed  on  payment  of  the 
price,  and  tliat  the  company  should  maintain  a 
crosaing  orer  the  right  of  way.  BM,  that  a 
'.ender  of  a  deed  wiui  a  corenant  for  a  cross- 
ing is  suffident— Hall  T.  Gleaifleld  ft  M.  By. 
Oo.  (Pa.)  940. 

Conditional  contract  of  purchase  construed, 
and  held,  that  timber  cut  on  the  land  could  only 
be  applied  on  the  purchase  laice. — Sargent  r. 
KinjHvMTSl. 

The  proTldoDS  of  a  contract  for  the  sale  of 
land  are,  as  a  general  rule,  merged  in  the  deed 
subsequently  made  in  full  execution  of  the  con- 
tract of  aale.— West  Boundary  Real-Estate  Co. 
of  Baltimore  City  t.  Bayless  (Md.)  442. 

A  contract  to  convey  land  on  or  before  a  ear- 
tain  date  giTes  the  option  as  to  the  date  to  the 
rendor.— vntum  t.  Estey  (Vt.)  144. 

The  description  of  land  in  a  contract  of  sale 
by  its  street  number  will  contnA  a  description 
thereof  by  metes  and  bounds^— Shattnck  t,  unn- 
Dingham  (Pa.)  13& 

In  an  action  for  a  breach  of  contract  to  con- 
vey land  subject  to  the  lease,  It  is  no  defoue 
that  the  tenant  exercised  his  tmtion  under  the 
lease  to  purchase  the  land.  ~  Werthelmer  t. 
Thomas  (Pa.)  1096. 

Venue  in  Oriminal  Onw, 

See  "Criminal  Law." 


Verdict. 

See  "Trial." 

Tested  Bights. 

See  "Oonstltutional  Law.'* 

Vice  PrinoipaL 

See  "Master  and  Servant** 

Villages. 

See  "Municipal  Corporations.'* 

Voluntary  Payment 

See  'Tayment.** 

Voters. 

See  "Elections  and  Voters.** 


Wages. 

See  "Master  and  Servant" 

Ward. 

See  "Guardian  and  Ward.'* 
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WATER  OOMPAIOBS.  | 

A  contract  between  a  stnet  and  a  vatcr  com- 
pany conddwed,  and  Md  not  to  exmipt  scbool- 
nonsea  from  reasonable  rates  for  water  aup- 
^es.— St  Clair  School  DIat  t.  Ifonongahela 
Water  Oo.  (Pa.)  71- 

WATSBS  AND  WATER 

OOI7RSBB. 

A  lower  riparian  owner  need  not  be  in  pos- 
lession  of  hie  lands  in  order  to  maintain  trcspams  < 
for  the  diversion  of  the  stream  hy  an  upper  ripa- 
rian owner.— Hogg  r.  OonodlsTille  Water  Co. 
(Pa.)  loia 

WATS. 

See,  also,  "Easements";  "Highways." 

Where  a  dedication  of  a  street  on  defendant's 
land  is  iuvalidt  an  owner  of  ndjoining  land  ma^ 
use  it  when  he  surrendered  the  rij[ht  to  a  pn- 
vate  way  over  defendant's  land  in  considera- 
tion of  an  agreement  to  open  the  street— Wil- 
kinson T.  Suptee  (Pa.)  86. 

Widow. 

See  "Executors  and  Administrators.** 
WUlB. 

See  "Husband  and  Wife.'* 


wHiiiSA 

See,  also,  "Descent  and  Distribution**;  "Biecu- 
tcrs  and  Administrators." 

Beqaests  for  charitable  parpoaea,  aee  ''Chari- 
ties." 

A  man  may  beqoeath  his  property  to  Ua  mis- 
tress, in  jareference  to  his  win.  —  Amanlt 
Amanlt  (N.  J.  Pzang.)  eOft. 

The  existence  of  Influence  which  arises  from 
unlawful  relations,  operating  on  testatw  when 
his  will  was  made,  does  not  raise  a  presomption 
against  its  Talidity.— Arnault  t.  Arnaolt  (N.  J. 
Prerog.)  606. 

The  fitet  that  legatees  were  in  tiw  pfwenoe 
of  testatw  whOe  the  will  waa  made  does  not  af- 
fect tiie  Talidity  of  the  will.— Bthridge  r.  Ben- 
nett's Bx'n  (DsL  8iq>ar.)  Sia 

lostmments  in  the  form  of  judgment  notes 
considoed,  and  held  not  to  have  been  executed 
with  testamentary  intent.— In  re  Sunday's  Es- 
tate (Pa.)  303;  Amwal  of  KoUtf ,  Id. 

A  bequest  to  r  town  dlrectlDg  that  the  Income 
shall  be  divided  among  Its  school  districts  ia  not 
invalid  because  the  town,  which  was,  when  the 
will  waa  mad^  divided  uito  aevwal  districts.  Is 
consolidated  Into  one  district — Shddon  t.  Town 
of  Stockbrldga  (Vt>  414. 

Testamentary  capacity. 

Evidence  examined,  and  hdd  insufficient  to 
show  testamentary  incapacity.— Ia  re  Knight's 
Estate  (Fa.)  682;  Appeal^ fikmd.  Id. 

Evidence  examined,  and  Md  suffident  to  go  to 
the  Jury  on  the  question  of  the  mental  capacity 
of  testatrix.— Crockett  v.  Davis  (Md.)  710. 

A  physician  may  testify  as  to  the  mental  ca- 
pacity of  testatrix  without  stating  the  facts  on 
which  his  opinion  is  lMasd.-<mkett  v.  Davis 
(Md.)  710. 

A  dergyman  who  virited  testatrix  dtlring  her 
last  sickoeea  is  competent  to  express  an  opmicmi 
together  with  the  facta  on  whidi  It  Is  based,  as 
to  ner  testamentary  capacity.— Btluidga  v.  Ben- 
nett's Bx'rs  (Del.  Super.)  8l8b 


t    Evidesee  as  to  tsaiuwlary  capadty  enm 

ined,  and  keld,  that  tiw  refusal  of  an  iaaoe  is 

to  sudi  capadtr  was  pn^er. — In  re  €>bx*B  Eatare 
(Pa.)  747;  Atveal  of  Potts,  Id. 

Insnffldwcy  of  evidence  to  Jnitify  the  sub- 
mission of  an  issue  aa  to  the  mental  >apacitj  n' 
testator,  a  man  over  80  years  old,  tin. I  who  wa. 
alleged  to  have  been  sutdect  to  hallucitiatio9< 
for  years  before  hia  deam. — In  re  Boyec^s  E'«- 
tate  (Pa.)  359. 

Contest. 

The  receipt  by  a  legatee  of  a  pecnalary  lesaoT 
,  does  not  eatop  him  from  oonteating  the  vii 
'■  wttere  it  is  returned  before  he  procaeds  b^oa<] 
the  entry  of  an  appeal  from  a  decree  lefnsias 
his  petition  for  leave  to  appeal.— in  ce  HiUer'» 
Estate  (Pa.)  58. 

The  appeal  provided  for  in  the  act  of  1856  by 
one  desiring  to  contest  the  validity  of  a  will  mar 
be  taken  at  any  time  within  five  years  after 
probate,  and  notice  to  a  party  to  the  proceeding- 
is  sufficient,  without  making  ancfa  person  a  panj 
to  the  proccedinga.— In  re  Miller'a  Batate  (Pa  > 
58. 

Under  tiie  act  of  18S2.  preacriliing  the  issnp 
to  be  framed  on  the  contest  of  a  will,  the  ap- 
plication for  an  appeal  cannot  be  dismiased  f»r 
want  of  parties,  all  that  is  necessaiy  being  a  ao- 
tioe  to  toe  parties  who  have  not  appear^  n' 
the  pending  issue.— In  re  MUler'a  Eiatate  (Fi^ 
08. 

On  the  contest  of  a  second  will,  evidence  of 
declarations  by  testator,  made  between  the  nuk- 
ing of  the  first  and  second  wills,  relative  to  tlw 
disposition  of  the  property,  is  admiasiUe. — Etb- 
ridge  v.  Bennettfs  EJx  rs  (Del.  Super.)  813. 

Etvldence  of  mutal  espafli^  eeuddered.  ssd 
krf d  that  an  Issue  devisavtt  vel  non  wasprops^ 
rsfQsed,— In  re  Loeser'a  BMate  (Pa.)  T3S. 

CtHMtrnotlon. 

Whan  the  insertion  of  certain  wwds  ta  a  will 
•Inddatea  the  teatator'a  Intention,  in  cttHtminr 
the  will  the  court  may  treat  those  worda  aa  in- 
serted. —  (Sooper  T,  Cooper  0^  Btrr.  ft  A^* 
1018. 

Oonstmction  of  the  words  "survivor  and  sur- 
vivors" as  meaning  "otiker  and  othera"  wheo 
nsed  In  a  will  to  designate  teatator'a  diildnai 
who  should  rectfve  the  diare  of  a  child  dying 
without  iasne.— Cooper  t.  Ooopw  (Dd.  Brr.  ft 
App.)  1043. 

Oonstruction  of  will,  as  to  wbetiter  an  annni- 
tant  waa  entitled  to  bs  paid  cot  of  the  general 
estate  upon  the  fallme  of  the  paxticalar  fond 
whkh  waa  est  ^art  for  paymeat  of  her  aBnnity. 
—Boomhowwr  t.  BahUttVAdm*n  (Vt.)  888. 

Construction  of  will  on  death  of  cme  of  the 
devisees  without  tipae^In  le  Pepper's  ElsUte 

(Pa.)  100. 

Construction  of  codidl  to  win.  as  continoiag 
a  trust  provided  for  in  the  will  and  not  aa  cre- 
ating spendthrift  trusts  in  favor  of  testator'i 
sons.— In  re  Handy' a  Estate  (Pa.)  986:  Apfwat 
of  Philadelphia  'Trust,  Safe-Depoatt  k  Insor- 
ance  Co.,  lo. 

A  devise  to  grandchildren,  bom  and  unborn, 
when  the  youngest  shall  amve  at  the  age  o! 

40  years,  being  opposed  to  tiie  rule  pMpetoi- 
ties,  the  doctrine  of  cy-piea  will  allow  the  ca- 
tate  to  vest  in  the  grandchildren  wbm  the 
yonngest  reaches  21  years. — Bdgerly  r.  Barker 
(N.  H.)  900. 

Construction  of  clause  inovlding  for  payment 
of  a  certain  yearly  amount  to  a  son  of  testa- 
tor who  waa  a  spendthrift,  and  aatfaoriring 
the  trustees  to  witnold  the  sum  entirelyt  or  to 
pay  him  such  psxt  aa  seemed  best.— Security 
Co.  of  Hartford  v.  Cone  {Cona.)  T. 

A  dense  to  H.  for  life,  and  aftw  his  decease 
unto  his  then  anrvtvliig  h^  in-  fee,  i^ves  U. 
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the  fee-simide  title.  —  Hieater  t.  Yerver  (Fa.) 
122. 

ConBtractiOQ  of  will  as  giving  testator's  two 
daughters  the  net  Income  of  two-thirde  of  the  es- 
tate so  long  as  one  of  them  remained  single.— 
Security  Co.  of  Hartford  v.  Cone  (Conn.)  7. 

Construction  of  will  proTiding  for  the  pay- 
ment of  a  certain  yearly  sum  to  testator's  son, 
who  was  a  spendthrift,  with  a  further  provision 
for  a  continc^it  payment  to  him  of  a  snm  not 
exceeding  $4,000  irom  his  portion  of  his  estate. 
—Security  Co.  of  Hartford  t.  Cone  (Conn.)  7. 

Effect  of  limitation  of  property,  the  full  fee 
to  go  to  testator's  grandchildren  when  they  at- 
tained the  age  of  la  years,  as  Testing  an  estate 
in  the  grandchildren  already  bom.  to  let  in  aft- 
er-bom grandchildren.— Seenrity  Co.  of  Hart- 
ford T.  Cone  (Conn.)  7. 

CoDStraction  of  will  Testing  an  interest  in 
testator'a  grandchitdreu  many  years  after  his 
death  m  iatendinc  that  the  dildr^  of  grand- 
childxai  daceaMd  at  tiiat  time  ahonld  take  the 
intocat  the^r  parents  would  have  receiTed.— 
Bdgerly  T.  Barker  (N.  H.)  900. 

Question  whether  all  but  the  first  of  certain 
legacies,  which  were  to  be  paid  in  order  out  of 
testator's  book  aceoants  and  the  income  of  the 
estate,  were  void  for  remoteness,  there  being  as- 
sets sufficient  for  the  payment  of  all  the  legacies, 
—Webster  t.  Wiggin  (ft.  I.)  824. 

Question  whether  after-acquired  reai  estate 
WM  affected  br  a  will  In  whii^  no  ezpruis  ref- 
erence was  made  to  after-acanired  pEfverty.— 
Webster  t.  Wfggin  (B.  L)  824. 

Fr<4)erty  en  which  testator  had  a  mortgage 
before  the  date  of  tiie  wUI,  and  to  which  be  snb- 
aeqnent^  aeqniied  absolute  titie  under  a  power 
of  sale  In  the  mortgage,  was  after^acqulM  prop- 
erty.—Webster  T.  Wluin  CB>  X-)  824. 

Land  ixMiTeyed  before  tfie  date  at  the  will  to 
a  trastae  who  was  ondw  obUsatlon  to  transfer 
it  to  teetater  at  aar  ttee.  Ma  not  to  be  after* 
Quired  real  estate.— Webster  t.  Wiffgin  (EL.  L) 

Construction  of  will  directing  payment  of  cer- 
tain legacies  out  of  the  book  accounts  and  cred- 
its and  income,  the  balance  to  go  to  a  residuary 
legatee,  as  giring  a  legal  estate  in  fee  simple, 
and  a  Tested  interest  la  ih»  pevsonaliicepertrt 
to  ibe  residuary  kgatcew-^Wafaster  t.  Wiun  (K. 
L)  824. 

A  lency  to  each  of  the  cbildreu  of  L.  be- 
gotten onrlng  his  natural  life,  to  be  paid  when 
they  seTerally  arrive  at  the  age  of  21  years,  at 
the  death  of  testator,  vests  in  those  that  are 
living,  and  in  aftec^bom  chUdren  at  their  birth. 
—Parker  v.  Leach  (N.  H.)  1». 

Where  testator  devised  to  one  A.  certain  land, 
and,  by  a  further  dause.  provided  that,  in  the 
event  of  her  dying  unmarried,  or,  if  married, 
without  offspring,  the  property  abould  be  sold, 
and  the  proceeds  divided  among  othera,  on  her 
surriving  the  testator,  she  takes  an  absolute 
estat&--lfitchdl  r.  Pltbbnqrh,  Ft  W.  ft  G.  By. 
Go.  (Pa.)  67. 

Wh«re  a  will  provided  for  a  payment  of  in- 
come to  a  niece  during  her  life  for  her  support, 
and  that  of  a  minor  child  until  the  daughter  at- 
tained 21  years,  and  ''thereupon,  her  Interest  in 
the  annul^  ceaBlng,"  a  certain  sum  was  paid 
to  the  daughter,  the  right  of  the  niece  to  the  an- 
nual income  does  not  cease  on  the  majority  of 
the  danghter.— In  re  Eneles'  Bstate  (Pa.)  76; 
Appeal  of  PhUadelphia  Tnut,  Safit-Dopoalt  ft 
Insurance  Go.,  Id. 

Qtiesti(m  whether  the  Invalidity  of  a  provision 
for  the  division  of  the  estate  among  testator's 
granddiildren  and  their  heirs  on  the  death  of 
Els  last  child  defeated  other  provisions  for  the 
payment  of  tiie  income  to  his  chUdren  nntll  the 
death  of  Us  last  clilld.'Moiris  v.  Boll«  (Conn.) 
&38. 


Where  a  will  gave  a  widow  one-third  of  the 
let  income,  and  directed  that  after  her  death 
the  childrai  shonld  divide  the  estate,  the  por- 
tions of  the  daughters  to  be  separately  secured 
to  thdr  use,  the  Interest  of  a  daughter  dying 
during  her  mother's  lifetime  was  the  interest  in 
net  revenue  only,  and  the  remainder  in  fee,  snb- 
lect  to  a  separate  use  trust.— In  re  Stetnmets's 
Bstate  (Pa.)  1002;  Anpeal  of  Oobb,  Id. 

A  devise  to^  wife  of  a  homestead  to  be  used 
during  widownood  does  not  create  a  fee  simple. 
— Patton  V.  Church  (Pa.)  1079. 

Will  construed,  and  Md,  that  a  separate  use 
was  created  as  to  the  daughters  of  the  testator. 
—In  re  Steinmetz's  Bstate  (Pa.)  1070;  Appeal 
of  Duffield,  Id. 

Where  testator  leaves  his  estate  in  an  active 
trust,  the  widow  to  reedve  one-third  of  the  in- 
come, she  does  not  teke  a  fee.— In  re  Stdnmeta's 
EsUte  (Pa.)  1070;  Appeal  of  Duffield,  Id. 

Question  as  to  the  termination  of  a  trust  estate 
under  a  will  by  the  deatii  of  the  b«ieficiaries 
named  in  the  will.— Roarty  t.  Smitii  (N.  J.  Ch.) 
1081. 

A  will  providing  that  land  should  bo  sold, 
the  Income  of  f 600  of  the  proceeds  to  be  paid  to 
a  daogbter  during  her  life,  and  at  her  death  the 
principal  to  go  to  her  hws,  gives  the  daughter 
only  me  income,  and  not  the  principal  sum. — 
Gross  V.  Sheeler  (Del.  »uper.)  S12. 

Questions  as  to  the  distributton  of  testator's 
estate,  there  being  a  devise  to  his  children  sub- 
ject to  a  valid  iTfe  estate  in  the  wife,  and  a 
void  devise  over  to  the  heirs  of  any  child  who 
might  die.— Ketchum  v.  Corse  <Coan.)  48U. 

A  devise  to  a  daughter  and  her  asslgus,  for- 
ever, providing  that  she  die  leaving  heirs  of  her 
body,  otherwise  to  others,  conveys  an  estate 
tail.— Holden  v.  Wells  (R.  I.)  265. 

CToustruction  of  devise  to  testator's  children 
with  a  life  estate  in  the  wif&  and  proviaioo 
that,  la  case  of  a  child's  death,  his  share  should 
be  paid  to  his  heirs  and  I»al  representatives, 
who  were  to  take  by  way  of  representation,  as 
violating  the  statute  of  petpetuities. — Ketchum 
V.  Corse  (Conn.)  486. 

Win  constmed,  and  hdd,  that  testator's  widow 
was  entitled  to  an  undivided  third  of  the  resi- 
due rematniiw  after  the  deduction  of  speciflo 
legacies. — Addeman     Bice  (R.  I.)  ^td. 

A  devise  to  a  wife  of  all  testator's  estate,  in 
fee  rimple,  with  power  to  use  as  he  could  do  if 
living,  Is  not  limited  by  a  provision  that  what- 
ever was  not  disposed  of  by  tbe  wife  should  be, 
after  her  death,  diroosed  of  In  the  manner  pro- 
vided by  tbe  will.— Evans  v.  Smith  (Pa.)  3^. 

Where  testator  devises  land  to  his  daughters, 
and  <m  their  decease  wltliont  tssne  to  Us  briis, 
according  to  tiie  statute  of  descent,  the  h^  and 
tbe  statute  are  to  be  determined  at  the  time  of 
the  deatii  of  the  snrvtving  daughter.- De  Wolf 
T.  HIddleton  (B.  L)  271. 

A  provision  that  on  the  death  of  testator's 
last  diild  tbe  estate  shall  be  divided  equally 
among  his  grandcUldren  and  their  heirs,  hdd 
to  viwate  the  st^nte  of  perpstnities.— Moms  v. 
Bolles  (Conn.) 

A  devise  of  one-half  of  testator's  income,  to 
be  paid  to  bis  children  until  the  death  of  the 
Ust  child,  htU  to  give  eadi  child  a  share  aa  a 
tenant  la  eommon,  so  that  on  the  death  ef  a 
child  his  share  of  the  income  became  assete  ef 
Us  estate.- Morris  v.  Bollea  (Conn.)  538. 

Devise  of  estate  to  testator's  brother,  and.  In 
case  ot  his  death,  to  Us  children,  or  the  Issae 
of  such,  and  if  without  children,  or  the  issue  of 
soch,  to  his  brothers,  vesU  in  him  an  estate  for 
life^amison  T.  McWhorter  (Del.  Srr.  ft  A.pQ.) 
SIT. 

Will  oonstraed,  and  keU  that  the  devisees  teke 
an  equitable  estate  la  fee.  sublet  to  be  de- 
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featsd  hj  their  dying  wl&oat  laane  Urtnc  at  the 
time  of  their  resnectlTe  deatiia.— HntcniAS  t. 
Pearce  (Md.)  501. 

Win  constnicd,  and  Md,  that  certain  pe- 
cuniary legacies  were  not  a  charge  on  the  real 
estate. — Pearson  t.  Wartman  (Md.)  446. 

Under  a  bequest  to  pay  on  the  death  of  a 
life  tenant  a  certain  amount  to  the  nephewa  of 
testatrix,  when  they  sbonld  reach  majority,  the 
legacy  of  a  nei^ew  doea  not  veskon  the  death 
of  the  life  tenant,  bnt  is  contlnsent  on  his  reach- 
ing majority.— 'In  re  Enales'  ESstate  (Pa.)  C81; 
Appeal  of  Oommonveaith  Title  Insurance  & 
Trust  Co.,  Id. 

■Where  testator  leaves  a  widow  and  brothers 
and  Bisters  as  his  only  heirs  at  law.  the  latter 
take,  after  the  death  of  the  widow,  the  property 
which  he  leaves  with  a  proTision  that  after  her 
death  it  shall  revert  to  the  "natural  heirs  of 
my  own  blood  relations."— Philadelphia  Trust, 
Safe-Deposit  &  Insurance  Co.  v.  Isaac  (Fa.)  651. 

Construction  of  clause  providing  for  the  dis- 
tribution of  testator's  property  when  his  young- 
est son  was  40  years  olo,  in  view  of  a  previ- 
ous clause  providing  that  the  taxes  and  repairs 
on  the  property  devised  to  his  wife  should  be 
paid  from  the  estate.— In  re  Fisher  (R.  I.)  579. 

A  will  relates  back,  as  to  the  law  governing  the 
property  disiK>sed  of,  to  the  date  of  testator's 
death.— CoggeiibaU  t.  Home  for  FriendkM  Ohil> 
dren  (R.  I.)  0&4, 

Bights  and  Uabtlities  of  devlseet  and 

legatees. 

Where  a  devise  contained  in  the  residuary 
clau8C  lapses,  testator  must,  with  reference 
thereto,  be  considered  as  having  died  intestate. 
—In  re  Gorgas*  Estate  (Pa-)  86;  Aroeal  of  Bob- 

Inson,  Id. 

The  fact  that  one  who  would  take  under  the 
intestate  law  Is  oae  for  whom  the  will  did  not 
provide  because  she  already  was  rich  does  not 

[trevcnt  her  from  taldng  her  share  of  a  residuary 
egacy  which  lapses  by  the  death  of  the  legatee 
during  testator  s  life.  —  In  re  Gorgas'  Bstate 
(Pa.)  86;  Appeal  of  Robinson.  Id. 

Effect  of  allowance  of  account,  in  whidi  a 
certain  sum  was  diarged  as  a  provision  for  the 

Giyment  of  annuities,  as  determining  that  the 
terest  from  diis  sum  aJone  was  to  be  used  for 
that  ptupose.— BoomhowK  v.  Babbitt's  Adm'rs 

^vt.) 

Where  testatrix  devises  land  to  her  husband 
charged  with  the  support  of  her  son,  it  creates 
a  personal  duty  to  be  performed  by  the  devisee, 
and  a  chuge  so  long  as  ih«  duty  continues.— 
Dodge  T.  Hogan  (R.  X)  1058. 

Question  whether  a  diairn  created  on  land  for 
the  support  of  testatrix's  daughters  was  a  rent 
charge,  so  that  a  conveyance  by  such  dau^ters 
of  a  part  of  the  land  ertin^ished  ths  charge  as 
to  the  other  part— Dodge  t.  Hogan  (R.  L)  ^ 

Rlf^t  of  persons  entitled  to  the  benefit  of  a 
charge  on  land,  after  oonvejring  part  thereof,  to 
maintain  a  bill  to  enforce  a  charge  on  the  other 
part.— Dodge  t.  Hogan  (R.  L>  268. 

Right  of  administrator  of  widow  of  testator 
to  claim  under  a  provision  that  a  certain  sum 
should  be  paid  to  testator's  wife,  it  having  been 
decided,  on  an  appeal  25  years  before,  that  tes- 
tator gave  nothing  but  income  to  his  wife,  and 
she,  during  her  life,  never  having  claimed  such 
sum.  —  Security  Go.  of  Hartford  v.  Cone 
(Conn.)  7. 

Where  a  will  gives  an  Income  to  testator's 
daughter  for  life,  and,  on  her  death,  the  prin- 
cipal to  "all  my  grandchildren."  the  death  of 
any  grandchildren  during  testator's  life,  or  that 
of  the  life  tenant,  will  not  cause  their  share*  to 
lapse,  but  they  will  pass  to  th^  lasoei^In  re 
Bradler'*  Esute  (PaJ  Mb 


Where  a  married  woman  has  a  prcasnt  fatti- 
est in  the  net  revenue  of  an  estate,  and  a  renuia- 
der  in  fee,  subject  to  a  s^jarate  use  trust,  ia 
the  absence  of  a  power  in  the  will  creating  the 
trust  she  cannot  pass  her  estate  by  will.— In  re 
Steinmetz's  Estate  (Pa.)  1092;  Appeal  of  Colli, 
Id. 

The  condition  of  a  will  for  the  payment  of  u 
annuity  requiring  a  legatee  to  devote  certsia 
services  to  the  interest  of  testator's  estate  is 
complied  with  where  the  services  are  tendered 
and  rejects  without  a  valid  excnaa.— Beciky  v. 
Hincks  (Conn.)  533. 


WITMASS. 

See,  also,  "Evidence." 

Committing  witness  refusing  to  answer  hefoR 
grand  jury,  see  "Constitutional  Law.** 

Erroneoos  refusal  to  give  a  witaesa  som- 
moned  on  aa  investigation  of  the  city  anocil 
who  refosed  to  answer  a  anestton,  time  to  whicb 
to  answer  a  petition  to  the  oonrt  for  aa  oidci 
commanding  aim  to  testify.— In  le  Paist  (Fli 
250;  AvDM  of  ^num.  Id. 

Witnesses  reading  in  West  Qiester  are  enti- 
tled to  one  dollar  per  day  for  atfeendanoe  st 

court.— Bradley  v.  VOTion  (Pa.)  S30. 

Admissibility,  in  sssnmpsit  to  recover  wilaeu 
fees,  of  the  clerk's  taxation  of  costs  to  show 
that  the  witness  attended.— HamiltoB  Oray 
(Vt.)  816. 

Competency.  . 

It  is  within  the  discretion  of  the  court  to  aDow 
diUdren  of  ^der  yean  ta  tnstlfj  riisiiij  v. 
FnenyTMd.)  301. 

Plaintiff  is  not  a  competent  witness  to  contra- 
dict evidmce  on  the  part  of  defendant  a  con- 
versatiott  between  plaintiff  and  defendaat*)!  de- 
cedent.—Fonntain  T.  Linn  (N.  J.  Si^)  982. 

Communications  to  an  attorney  by  one  who 
had  occasionally  employed  him,  Imt  who  wu 
not  doing  so  on  this  occasion.  Md  not  to  be 
privileged.  —  In  re  Tnmer'a  Estate  (E^)  867; 
Appeal  of  Whitney,  Id. 

A  legatee  who  received  the  amonnt  of  her  leg- 
acy from  testator  after  the  making  of  hia  will, 
but  before  his  death,  cannot  testify  that  tssts- 
tor  told  her  that  the  payment  was  a  gift,  and 
should  not  affect  her  legacy.— In  re  Turner's  E*- 
tate  (Pa.)  807;  AK>eal  of  Whitney,  Id. 

Right  of  mortgagor  to  testitr  in  ftmdosus 
proceedings  aa  to  the  KOpe  of  the  nurtnce 
when  one  of  the  mortgagees  la  dead.— PaddoiA 

V.  Potter  (Vt)  784. 

A  legatee  and  executor,  having  renounced  his 
rif^ts  as  executor,  is  a  cunpetent  witness  ia  a 
contest  of  the  will.— Ethridge  t.  Bsnnett^  Bx'n 
(Del.  Bnper.)  818. 

That  a  representative  party  to  an  action  has 
not  testified  to  a  transaction  with  his  decedent, 
does  not  preclude  testimony  by  the  other  party 
concerning  transactions  and  conversatSons  st 
whidi  decedent  was  not  raesent. — Wotrirertoa 
V.  Tan  Syckel  (M.  J.  Err.  £  Appi)  flOB. 

In  an  'actim  by  tiie  administrator  of  H. 

against  the  sheriff  for  levy  on  the  property  of 
H.  under  an  execution  against  K..  a  surety  on 
the  indemnity  bond  of  the  sheriff  is  incompetent 
to  testify  as  to  a  eonversatioB  witii  H-— Kjte  v. 
Poran  (Pa.)  675. 

Right  of  one  who  committed  adultery  with  a 
married  woman  to  testify  on  issue  as  to  the 
legitimatgr  of  her  children. — Scanlon  v.  WaUhe 
(Md.)  4SS. 

A  husband  or  wife  la  Incompetent  to  teetifT 
that  chlldrea  bom  to  the  wUb  dnriag  wedlock 
are  bastards.--ficanloa  t.  W^Usha  (lu.) 
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Where,  in  an  action  asainat  a  firm  for  soods 
cold,  one  of  the  member*,  ft  married  woman, 
defaalts,  her  hnsband  Ib  a  competent  witnen 
for  plaintiif  on  the  trial  of  inues  railed  by  the 
other  defendant— Frack     Qaber  (Pa.)  810. 

Kacamlnation. 

On  an  issne  whether  the  sum  charged  for 
serving  a  writ  was  more  than  the  legal  fee.  de- 
fendant coald  be  required,  on  crofla^xamination, 
to  state  wliether  he  knew  any  reason  wliy  the 
foe,  aa  charged,  waa  not  correct — ^Hamilton  t. 
Gray  (Vt)  816. 

Where  plaintiff  testifies  that  defendant's  cat- 
tle bad  trespassed  on  his  cropa,  he  may  be  asked 
on  cross-examination  whether  the  catue  of  other 
persons  had  not  also  injared  bis  crops.— Qreen 
V.  Shoqvist  (N.  J.  Sup.)  228. 

Where  a  witness  testified  in  chief  that  a  for- 
mer owner  of  one  of  the  lota  pointed  out  to  him 
Its  boundary  line,  he  may  be  asked  on  crMs- 
examlnation  what  snch  owner  said  at  the  time. 
— Swerdf^ier     HopUna  (Vt)  158, 


Credibility  and  impeaohment. 

A  record  showing  that  a  witness  was  found 
guilty  and  fined  for  having  foand  stolen  prop- 
erty is  Inadmlaalble  In  impBatdunent— Norton's 
Adm'r  TTPerkina  (Vt)  liS^ 

An  offer  by  a  witness  to  conuromise  a  suit  is 
inadmissible  to  Impeach  Um.— Neal  t.  Thornton 
(Vt.)  296. 

Admissibility  of  certain  declarations  of  a  wit- 
ness for  plaintiff  to  im);>eacb  his  credibility, 
though  not  admlsdble  tor  other  porppses,  be- 
cause made  in  idalntiira  absenca.  —  Frack  v. 
Gerber  ^a.)  64Cf. 

WBITS. 

See.  also,  "Attachment";  "Certiorari";  "Execu- 
tion"; "C^amisbment";  "Injunction":  "Man- 
damus"; "Quo  Warranto";  "Replevin." 

A  return  of  summons  s^ed  on  the  "general 
manager"  of  a  corporation  is  inauffi<^ent  under 
Act  June  13.  1^.  —  Dale  t.  Blue  Mountain 
Manof  c  Go.  (Pa.)  088. 
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